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COURTS  REPORTED  DURING  THE  PERIOD 
COVERED  BY  THIS  VOLUME 


ILLINOIS — Supreme  Court. 

ALONZO  K.  VICKERS,  Chief  Justicb.* 
WM.  M.  FARMER,  Cuisr  Jcsncx.* 

JUSTICES. 

JAMES  H.  CARTWRIGHT.  FRANK  K.  DUNN. 

ALONZO  K.  VICKERS.*  JOHN  P.  HAND. 

ORUIN  N.  CARTER.  GE>OEGB  A.  COOKE. 

WM.  M.  FARMER.2 

INDIANA— Supreme  Court* 
QUINCT  A.  MYERS,  Chief  Jdsticb. 

ABSOOIATK  JI7STICES. 

JAMES  H.  JORDAN.  CHARLES  E.  COX. 

DOUGLAS  MORRIS.  LEANDER  J.  MONKS. 

INDIANA— Appellate  Court.* 
DAVID  A.  MYERS,  Chief  Judge 

ASSOCIATE  JUDOKS. 

EDWARD  W.  FELT.  MOSES  B.  LAIRY. 

MILTON  B.  HOTTEL.  JOSEPH  G.  IBACH. 

ANDREW  A.  ADAMS. 

DivUUm  No.  1.* 
DAVID  A.  MYERS,  Pbesidino  Judob. 

ASSOCIATE   JUDGES. 

EDWARD  W.  FELT.  MILTON  B.  flOTTEL, 

Division  No.  2.* 
MOSES  B.  LAIRY,  Chief  Judoi. 

ASSOCIATE  JUDOEB. 

A:IDREW  a.  ADAMS.  JOSEPH  O.  IBACH. 

MASSACHUSETTS— Supreme  Judicial  Court. 
MARCUS  P.  KNOWLTON,  Chief  Justice. 

ASSOCIATE  justices. 

JAMES  M.  MORTON.  HENRY  K.  BRALEY. 

JOHN  WILKES  HAMMOND.  HENRY  N.  SHELDON. 

WILLIAM  CALEB  LORING.  ARTHUR  P.  RUGQ. 


>  Became  Cblet  Juitice  June,  ISlOi  *  Became  Justice  Jnne,  1110, 

•  Beginning  January  S,  1911. 
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NEW  YORK— Court  of  Appeals. 

EDQAB  M.  CULLBN,  CBID  JUDQX. 
ABBOOIATB  JITDGES. 
JOHN  O,  6RAT.  WILLARD  BARTLETT. 

ALBERT  HAIGHT.  FRANK  H.  HISCOCK. 

IRVING  G.  VANN.  EMORY  A.  CHASE. 

WLUuIAM  E.  WERNER.  FREDERICK  COLLINJI 

OHIO — Supreme  Court. 

AUGUSTUS  N.  SUMMERS,  Chief  Justice.* 
WILLIAM  T.  SPEAR,  Chief  Justice.* 

JUDQES. 

WILLIAM  B.  CREW.*  JOHN  A.  SHAUCK. 

WILLIAM  T.  SPEAR.*  JAMES  U  PRICE. 

WILLIAM  Z.  DATIS.*  JAMES  JOHNSON,  jB.r 

MAURICE  H.  DONAHUE.T 


*  Elected  November  8, 1910,  *  Beoma  Chief  Justice  Januarx  1,  WL 

•  Bettred  Januair  1,  UU.  '  Elected  November  8,  UIO. 
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SUPREME  COURT  OF  OHIO— RULES  OF  PRACTICE 


January  Tenn,  1910 


Rules  Peculiar  to  the  Business  oi  the  Supreme  Court 


Rule  I 
SESSIONS  IN  TERM. 

The  T^nlar  public  eesslons  of  the  Sapreme 
Conrt  shall  be  held  In  the  Supreme  Coiirt 
room,  in  the  Capitol,  on  Tuesday  and  Thnrs- 
day  of  every  weet  during  the  term  of  the 
court,  commencing  at  9K)0  o'clot*  a.  m., 
standard  time,  on  Tuesdays,  and  9  o'clock  a. 
m.,  standard  time,  on  Thursdays,  and  on  oth- 
er days  of  the  week  by  special  assignment, 
SB  the  convenience  of  the  business  may  re- 
anire. 

The  sessions  of  the  consultation  room  shall 
be  between  the  hours  of  9  KM)  a.  m.  (ind  4 :30 
o'clock  p.  m.,  standard  time. 

Rale  II. 
'  ORDKR  OF  BUSINESS. 

The  business  of  the  general  docket  shall 
be  proceeded  In  as  follows: 

Section  1.  It  Is  hereby  made  the  duty  of 
the  plaintiff,  or  party  holding  the  afflrma- 
tive,  within  five  months  after  the  filing  of 
the  petition  In  error,  to  have  filed  with  the 
clerk  ten  printed  copies  of  a  brief  or  argu- 
ment thereon,  printed  and  in  size  and  form 
complytng  with  the  provisions  of  rule  IV,  as 
amended,  containing  a  statement  of  the  ques- 
tions presented  and  a  succinct  statement  of 
BO  much  of  the  cause,  referring  to  the  pages 
of  the  printed  record,  as  Is  necessary  to 
show  how  the  questions  arise,  and  Indicating 
the  headings  and  points  made,  as  required 
by  rule  FV,  as  amended,  and  whenever  the 
constltntionality  or  construction  of  a  stat- 
ute is  involved  the  brief  shall  contain  a  copy 
of  such  statute ;  and  for  want  of  such  print- 
ed copies  being  so  filed  unless  good  reason 
be  shown  to  the  contrary,  the  cause  will  be 
dismissed  for  want  of  prosecution,  or  other- 
wise disposed  of  at  the  dlsaetion  of  the 
court,  as  required  by  rule  IV,  as  amended. 

Section  2.  It  is  hereby  made  the  duty  of 
tbe  defoidant  in  error,  or  party  holding  the 


negative,  if  he  desires  to  be  heard,  to  file 
ten  copies  of  a  like  brief,  printed  with  like 
compliance  with  rule  IV,  as  am«tded,  with- 
in seven  months  after  llie  'filing  of  tbe  pe- 
tition in  error. 

Section  8.  A  copy  of  the  printed  record 
and  of  the  brief  of  the  pUilntlff  shall  be  serv- 
ed on  defendant  in  error  or  his  counsel  forth- 
with; and  the  brief  of  defendant  in  error 
shall  be  served  on  opposite  counsel  forth- 
with upon  the  filing  of  the  same.  All  reply 
briefs  must  be  printed  as  required  In  sec- 
tions 1  and  2  of  this  rule  and  filed  and  serv- 
ed on  opposite  counsel  within  eight  months 
after  the  filing  of  the  petition  In  error. 

Section  4.  Proof  of  service  of  all  brief* 
shall  be,  immediately  after  the  making  of 
such  service,  filed  with  the  clerk.  And  fail- 
ure to  so  file  may  be  ground  for  the  dismis- 
sal of  the  cause. 

Section  6.  Causes  will  be  taken  up  for  de- 
cision in  their  order  on  the  docket,  and  not 
otherwise,  except  on  motion  duly  filed,  and 
for  special  reasons,  a  cause  may  be  taken 
out  of  its  order  and  assigned  for  hearing  or 
decision  at  a  particular  time,  as  authorised 
by  section  440,  Revised  Statutes.  But  pro- 
ceedings in  error  to  reverse,  vacate  or  modi- 
fy a  conviction  of  a  felony  or  misdemeanor 
will  be  advanced  by  the  court  without  mo- 
tion, on  the  allowance  of  tbe  filing  of  the  pe- 
tition. 

Section  6.  Any  cause  may  be  submitted, 
however,  on  behalf  of  either  or  both  parties, 
whatever  may  be  its  place  on  the  docket 
When  a  cause  is  reached  on  the  docket  and 
neither  party  appears  in  person,  or  by  attor- 
ney, it  shall  be  marked  submitted  and  shall 
be  disposed  of  as  the  court  shall  deem  fit  and 
proper  according  to  the  state  and  condition 
of  the  cause. 

Section  7.  Parties  desiring  to  be  heard  in 
oral  argument  must,  in  order  to  have  their 
cases  set  for  oral  argument,  notify  the  court 
of  that  fact  not  later  than  the  time  for  filing 
of  the  brief  of  defendant  in  error,  except  that 
where  a  motion  is  made  to  advance  a  cause,' 
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notice  of  oral  argument  must  be  given  at  or 
t)efore  tbe  submission  of  such  motion;  oth- 
erwise, oral  argoment  wlU  be  considered  as 
waived. 

Section  8.  In  all  cases  where  the  briefs 
filed  in  compliance  with  section  one  do  not 
contain  all  points  and  authorities  intended  to 
be  relied  upon  on  oral  argument,  counsel 
must,  five  day;  before  the  cause  is  set  for 
hearing,  furnish  opposite  counsel  with  a 
brief  statement  of  any  additional  points  and 
antboritles  intended  to  be  presented;  and 
each  member  of  the  court  and  the  reporter 
must  be  fnmished  with  a  copy  the  day  be- 
fore the  oral  argument.  At  the  conclusion 
of  the  oral  argnment,  time  will  not  be  giv- 
en for  the  filing  of  briefs  thereafter;  and 
all- cases  tissigned  for  oral  argument  must  be 
Bnhmitted  on  the  day  they  are  assigned  for 
sucbAargamait. 

Section  0.  No  motion  to  take  a  cause  out 
of  its  order  and  advance  it  for  hearing,  will 
be.  entertained  on  the  part  of  the  plaintiff, 
until  it  Is  ready  to  be  submitted  by  him,  and 
wJb«n  allowed,  time  will  be  given  the  defend- 
ant, not  exceeding  sixty  days.  In  which  to 
prepare  and  file  hia. brief ;  nor,  on  tbe  part 
of  the  defendant,  until  the  record  has  been 
printed  (unless  dispensed  with);  and  when 
allowed  the  brief  of  the  plaintiff  must  be 
filed  sixty  days  thereafter,  and  that  of  the 
defendant  in  sixty  days  after  the  expiration 
of  the  time  allowed  by  the  plaintiff.  If  oral 
argument  is  desired  by  either  party,  notice 
nniBt  be  given  at  or  before  the  motion  to  take 
oat  of  order  is  made. 

Section  10.  The  sessions  of  the  court,  on 
Thursday  of  each  week,  will  be  devoted  to 
the  business  of  the  motion  docket  and  busi- 
ness especially  assigned. 

Section  11.  A  motion  shall  not,  without 
special  leave  of  the  court,  be  orally  argued 
beyond  fifteen  minutes  on  Mther  side. 

Section  12.  An  application  for  an  extension 
of  time  in  which  to  file  a  brief  in  any  cause, 
must  be  by  motion  and  on  notice  to  tbe  op- 
posite party ;  and  ten  minutes  will  be  allow- 
ed each  side  on  the  hearing  of  the  motion. 
But  it  may  be  submitted  by  either  upon  a 
written  statement  of  tbe  reasons  for  or 
against  tbe  delay. 

Rule  Ila. 

Where,  In  causes  and  matters  In  which  tbe 
Court  has  original  Jurisdiction,  it  is  neces- 
sary to  take  testimony,  application  most  be 
made  to  tbe  Court  and  an  order  directing 
the  method  of  taking  testimony  obtained. 

Rule  III. 

ORAL  ARGUMENT. 

When  a  cause  on  the  general  docket  is  ar- 
gued orally,  the  time  allowed  for  each  side 
shall  not  exceed  one  hour,  unless,  for  spe- 


cial reasons  to  be  adduced  before  tbe  argu- 
ment commences,  the  Court  sliaU  extend  tbe 
time. 

Rule  Ilia. 

RULE  OF  COURT  ON  ORAIi  ARGUMENT. 

Where  a  case  is  orally  argued  before  a  di- 
vision of  the  court,  and  reserved  to  the  whole 
court  for  decision,  neither  party  la  entitled 
to  further  oral  argument 

Rule  IV. 
PRINTING    RECORDS,    ETC. 

No  civil  cause  will  [be]  heard  or  considered, 
whether  marked  for  oral  argnment  or  not, 
unless  the  plaintiff,  or  party  holding  the  af- 
firmative shall,  in  compliance  with  section 
6711,  Revised  Statutes,  have  caused  to  t>e 
filed  with  the  clerk,  for  the  use  of  tbe  court 
and  reporter,  ten  printed' copies  of  so  much 
of  tbe  record,  briefs,  testimony  and  docu- 
ments therein,  as  may  be  necessary  to  t>e 
considered  by  the  court,  the  same  to  be 
printed  with  eleven  point  or  small  pica  type, 
in  uniform  size,  pamplilet  form,  six  and  one- 
fourth  inches  wide  by  nine  and  one-fourth 
inches  long,  and  suitable  for  binding,  with 
headings  in  capital  letters  and  subheadings 
in  bold-faced  type  not  less  than  eight  point, 
and  with  index,  and  in  case  any  of  said 
printed  copies  shall  exceed  one  and  one- 
quarter  inches  in  thickness  they  shall  be 
bound  and  numbered  in  two  or  more  parts. 
Tbe  corer  of  each  printed  copy  shall  contain 
tbe  number  of  the  case,  the  title  of  this  court 
the  title  of  the  cause,  and  in  errqr  cases, 
the  court  from  which  the  cause  Is  brought 
to  tblB  court,  and  the  names  of  tbe  ooonsel. 
The  cost  of  the  printed  record  sball,  upon 
filing  of  the  printer's  receipted  bill,  be  taxed 
as  costs  In  the  cause ;  and  for  want  of  such 
printed  copies,  unless  good  reason  be  shown 
to  tbe  contrary,  the  cause  will  be  dismissed 
for  want  of  prosecution.  It  shall  be  the  du- 
ty of  tbe  clerk  to  refuse  to  file  and  return  to 
tbe  parties  presenting  for  filing,  any  printed 
matter  which  does  not  conform  to  this  rule. 

A  copy  of  the  printed  record  shall  be  fur- 
nished to  opposite  counsel  forthwith  and 
proof  of  such  service  of  records  shall  be  filed 
with  tbe  clerk. 

Rule  V. 
PRINTING  RECORDS,  Era 

It  sball  be  tbe  duty  of  the  clerk,  on  the 
written  precipe  of  either  party,  his  or  their 
attorney  to  any  suit  pending  in  this  court, 
and  on  sncb  party  depositing  with  the  clerk 
such  sum  of  money  as  may  be  reasonably 
necessary  to  defray  the  expenses,  to  make  up 
from  tbe  files,  In  proper  order  to.be  printed 
for  tbe  purposes  of  the  hearing  or  trial  of  a 
cause,  a  copy  of  the  pleadings,  exhibits,  ev- 
idence and  proceedings  therein,  presOTvlng 
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tile  date  of  the  commencement  of  the  action 
and  the  date  of  the  filing  of  each  pleading, 
dispensing  with  the  formal  captions,  yerlfica- 
tlona  and  official  certificates,  where  the  same 
may  sot  be  material  to  the  questions  to  be 
adjudicated,  and  to  canse  to  be  printed  fif- 
teen copies  thereof  for  the  use  of  this  court 
and  the  counsel  In  the  cause ;  and  the  costs 
thereof,  unless  otherwise  ordered  by  the 
conrt,  shall  be  taxed  In  the  cost  bill,  and 
such  disposition  or  application  shall  be  made 
of  the  said  deposit  as  to  the  court  shall  seem 
equitable.  Where  the  case  Is  on  error,  the 
matter  to  be  printed  shall  be  Indicated  by 
the  party  filing  the  precipe,  in  accordance 
with  rule  lY. 

Rule  VL 

POINTS  DECIDED. 

A  syllabus  of  the  i)olnta  decided  by  the 
court.  In  each  catise,  shall  be  stated  In  writ- 
ing by  the  Judge  assigned  to  prepare  the  opin- 
ion of  the  court,  which  shall  be  confined  to 
the  points  of  law  arising  from  the  facts  of 
the  cause  that  have  been  determined  by  the 
court 

And  the  syllabus  shall  be  submitted  to  the 
Judges  concnrrlng  therein,  for  revlsal,  before 
publication  thereof;  and  It  shaU  be  Inserted 
in  the  boolt  of  reports  wit)iout  alteration,  un- 
less by  the  consent  of  the  Judges  concurring 
therdn. 

Bnle  VII. 

APPLICATION  IN  ERROR. 

When  an  application  for  leave  to  file  a  pe- 
tition in  error  has  .bieen  made  In  vacation  to 
a  Judge  of  the  Supreme  Court  and  disallow- 
ed, no  other  application  therefor  shall  be 
made,  except  to  the  conrt  in  session. 

An  application  for  a  rehearing  will  not  be 
entertained  when  made  at  a  term  subsequent 
to  that  at  which  the  Judgment  Is  rendered, 
notwithstanding  such  rehearing  is  requested 
by  one  of  the  Judges. 

Role  VIII. 
NOTICE  OF  APPLICATION  IN  ERRORS. 

In  cases  where  leave  of  the  court  or  a 
Judge  to  file  a  petition  In  error  is  required, 
notice  in  writing  of  the  intended  application, 
briefly  specifying  the. errors  relied  on,  shall 
be  gtrea  to  the  adverse  iwrty,  or  his  attor- 
ns, at  least  ten  days  when  made  to  the 
court,  and  five  days  when  made  to  a  Judge 
before  the  ai^cation  shall  be  acted  on,  un- 
less, in  view  of  special  clrcnmstauces  attend-. 
tag  the  case,  the  conrt  or  Judge  should  de- 
termine that  Justice  required  the  time  of 
sodi  notice  to  be  abbreviated  or  such  notice 
to  be  dispensed  with. 

A  copy  of  such  notice,  with  the  proof  of 
the  service  tbeieaf , .  and .  petitian  in  error, 
shall  accompany  the  application.  .  . 


Rule  IX. 

RETURN  OF  PAPERS. 
After  the  decision  of  a  cause  in  the  Su- 
preme Court,  in  which  a  final  record  is  not 
required  to  be  made  in  that  court,  the  origi- 
nal papers  shall  be  returned  to  the  clerk  of 
the  proper  court;  when  so  returned,  the 
clerk  of  the  Supreme  Court  shall  seal  them 
up  and  direct  them  to  the  clerk  of  such  court, 
and  forward  them  as  said  clerk  may  In  writ- 
ing direct.  If  not  so  directed  within  a  rea- 
sonable time,  they  may  be  sent  by  express. 

Rule  X. 
FILES  OF  CAUSES  DISPOSED  OF. 

The  papers  In  causes  heretofore  or  here- 
after disposed  of  (ajKl  not  returned  to  the 
counties  or  withdrawn  by  leave  of  the  conrt), 
shall  be  filed  away  In  convenient .  packages 
by  the  clerk,  with  a  label  on  each  package, 
on  which  shall  be  written  or  printed,  "Cas- 
es Decided,"  "General  Docket,"  or  "Motion 
Docket"  (as  the  causes  may  require),  and  also 
the  term  at  which  the  same  were  disposed 
of,  and  the  numbers  of  the  causes  in  each 
pa<Aage;  which  numbers  shall  correspond 
with  those  of  the  docket  of  said  term. 

The  papers  In  causes  on  the  general  docket 
shall  be  put  In  separate  packages  from  those 
on  the  motion  docket,  and  the  papers  of  one 
term  shall,  as  far  as  maSr  be  practicable,  be 
kept  la  dllTerent '  pigeon  holes  or  places  of 
depodt  from  those  of  any  other  term. 

REPORT  OF  CAUSES  DISPOSED  OF. 

All  causes  disposed  of  on  the  general  dock- 
et without  opinion,  except  such  as  are  dis- 
missed by  the  consent  of  parties,  or  for  fail- 
ure to  file  printed'  record,  or  for  want  of 
preparation,  shall  be  published  in  the  re- 
ports of  decisions  of  this  court,  by  g^ivlng  the 
style  of  the  case,  the  character  of  this  suit, 
the  Judgment  of  the  court,  and  the  cases 
cited,  if  any,  as  authority  for  the  decision, 
ap4  the  attorneys  of  the  parties. 

Bole  XL 

THE    MINUTE    BOOK    AND    ITS    CON- 
TENTS. 

There  shall  be  kept  by  the  clerk  a  book, 
to  be  called  the  minute. book,  in  which  shall 
be  separately  entered  every  cause  and  motion, 
hmreafter  docketed  in  this  cpurt,  except  mo- 
tions In  pending  causes,  which  latter  motions 
shall  be  noted  In  their  req)ectlve  causes,-  but 
ShaU  not  be  separately  entered  In  said  book, 
and  .also  the  date  of  docketing  the  same,  and 
the  payment  of  fees  and  by  whom  paid.. 

He  ShaU  also  briefly  'Uote  therein  the  issu-,- 
Ing  and  date  of  all. process  sued  out  of  this 
court,  the  return  day  thereof,  whian  -  return-, 
ed,  whether,  served  oc  not,  juid.the  dale  of: 
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service,  if  made;  .  tlao,  under  the  proper 
dates,  the  filing  of  all  pleadings,  depositions, 
briefs,  or  other  papers  that  may  be  filed  in 
the  canse,  in  this  court;  and  briefly  note  all 
motions  in  the  canse  that  may  be  placed  on 
the  motion  docket ;  .and  all  orders  and  judg- 
ments of  this  court  in  the  cause,  with  a  ref- 
erence to  the  Journal  and  page  where  the 
same  may  be  entered,  and  to  the  volume  and 
page  of  the  complete  record  thereof,  if  there 
be  one. 

He  shall  also  note  therein  by  whom  and 
when  any  papers  may  be  taken  ftom  liis 
office,  and  when  returned. 

Bale  ZIL 
WITHDRAWAL  OP  BRIEPa 

After  la  cause  has  t)eea  decided  and  report- 
ed, counsel  may  withdraw  manuscript  briefs 
from  taat. 

Rule  Xin. 

WHEIN  RECORDS  ARE  TO  BE  COM- 
PLETED. 

In  cases  decided  before  the  Drat  of  May 
tn  any  term,  if  complete  records  therein  are 
to  be  made  In  this  coart,  they  shall  be  com- 
pleted before  the  first  day  of  the  ensuing 
October. 

Rule  XIV. 

ADMISSION  TO  THE  BAR. 

Section  1.  Except  aa  provided  in  section 
560  of  the  Revised  Statutes  concernlqg  per- 
sons who  have  been  admitted  and  practiced 
in  the  hlghe^  court  of  another  sfate,  or  in 
the  Supreme  Court  of  the  United  States, 
for  a  period  of  fire  years,  no  person  shall 
be  admitted  to  the  bar  except  upon  an  ex- 
amination and  certificate  of  the  standing 
committee    on    examinations. 

Section  2.  There  shall  be  appointed,  to 
take  effect  on  the  first  day  of  January,  IMl, 
ten  discreet  and  Judicious  attorneys  and 
counselors-at-law  to  t>e  known  as  the  stand- 
ing committee  on  examinations.  Two  mem- 
bers of  the  committee  shall  be  appointed  for 
one  year,  two  for  two  years,  two  for  three 
years,  two  for  four  yenn,  and  two  for  five 
years.  Their  successors  shall  be  appointed 
for  a  term  of  five  years  each. 

Section  S.  The  standing  committee  sliall 
hold  an  examination  of  applicants  for  ad- 
mission to  the  bar  in  the  dty  of  Columbus, 
on  the  first  Tuesday  of  each  June  and  De- 
cember. No  other  examlnatioras  will  be 
held.  Examinations  must  be  conducted  un- 
der the  direction  of  the  committee,  a  ma- 
jority of  whom  shall  report  in  writing  for  or 
against  the  admission,  of  each  applicant 

Section  4.  No  applicant  shall  be  admitted 
to  Ifte  bar  onlete  a  majority  of  the  mem- 
bers condoetlng  the  examtnatlons  abail  cer- 
tify that  they  find  hUn  to  have  a  competent 
laowledga  of  tbe  Jaw  and  to  haw  aoffloleBt 


general  leanilag  to  discharge  the  daUes  of 
an  attorney  and  counselorrat-law,  and  shall 
recommend  his  admisaloA.  Sadi  certificate 
shall  not  be  made  unless  the  applicant  haa 
sustained  on  his  written  answers  to  the 
printed  <iuestlona  of  the  examiners  an  aver- 
age grade  of  75  pet  cent,  on  an  examina-t 
tlon  embracing  the  following  subjects:  The 
law  of  real  and  per^nal  property,  torts, 
contracts,  evidence,  pleading,  partneral^p, 
bailments^  negotiable  Instruments,  agency, 
suretyship^  domestic  relations,  wills,  corpo- 
rations, equity,  criminal  law,  constitutional 
law,  and  the  canons  ot  professional  ethics 
adopted  by  the  Ohio  State  Bar  Association, 
at.  its  30th  annual  meeting,  1909. 

No  one  will  be  admitted  to  the  examina- 
tion who  has  not  attained  the  age  of  twen- 
ty-one years.  The  pflnttA  Interrogatories 
and  the  answers  of  applicants  thereto  shall 
be  submitted  to  the  court  with  the  report 
of  the  examiners,  and,  together  with  ail 
certificates  and  papers  required  under  this 
rule,  shall  be  filed  with  the  clerk  and  pre- 
served. 

RESPECTING  REQUIREMENTS  AS  TO 
GENERAL  LEARNING. 

No  one  shall  be  admitted  to  the  examina- 
tion whose  educational  attainments  are'  not 
clearly  ^hown  to  be  equal  to  those  Indicated 
by  the  four-year  course  of  study  in  a  public 
high  school  of  this  state  of  the  first  grade. 
Evidence  of  such  attainmotts  to  be  furnished 
by  the  ai^dicant  with  his  applic^tloa  for  ad- 
mission to  the  law  examination,  will  be: 

(a)  A  diploma  or  certificate  of  graduation 
from  Budi  high  school,  which  certificate  must 
show  that  such  high  school  is  a  four-year 
high  school  of  the  first  grade. 

(b)  A  diploma  from  a  college  or  university 
belonging  to  the  Associated  Colleges  of  Ohio. 

(c)  A  certificate  of  matriculation  in  the 
freshman  year  or  a  higher  class  in  tlie  aca- 
demic department  of  ilucb  college  or  onlver- 
sity. 

(d)  A  diploma,  or  a  certificate  of  matricu- 
lation in  the  freshman  or  a  higher  class  in 
the  academic  department,  from  a  college  or 
university  outside  the  state  of  Ohio  whose 
standing  Is  certified  as  "approved"  by  any 
of  the  Associated  Colleges  of  Ohio. 

(e)  A  certificate  or  diploma'  from  an  acad- 
emy or  other  sdMrnl  which  would,  without 
examination  or  further  Ingnlry  or  condltioB, 
admit  the  holder  to  the  flreshman  or  a  higher 
class  in  the  collie  of  liberal  arts  in  any  one 
of  the  Associated  Colleges  of  Ohio.  Such 
certificate  or  diploma  to  be  certified  there- 
on as  '^pproTOd"  by  die  proper  officer  of 
such  college. 

(f)  A  certiflcate  from  the  state  board  of 
school  examiners  authorizlBg  the  bolder  to 
beach  In  tiie  high  schools  of  the  four-year 
grade  of  OUo;  a  connty  koard  cerdfleate  Is 
not  soffidait. 
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AppUeanta  who  4o  not  pzeaent  any  of  tins 
abofve-statad  evldeneea  of  educatioiuil  at- 
tainments will  be  required  to  tatce;  an  ex- 
amination b«rore  the  standing  committee 
of  tbe  court  appointed  for  tbat  parpose^ 
whoee  oertlflcate  tbat  tbe  applicant's  qnallfl- 
cattona  are  eqoal  to  tbx>Be  required  for  bigh 
school  graduates  wUl  be  sufficient  evidence 
of  general  learning,  and  the  same  shall  he 
filed  with  the  cleric  of  the  court  at  least 
six  days  prior  to  the  examination  for  ad- 
mission. This  committee  Will  bold  two  ses- 
sions each  year,  at  OolumbnB,  Ohio,  one  on 
tbe  third  Tuesday  of  May  and  .one  on  tbe 
third  Tuesday  of  November.  A  fee  of  two 
dollars  will  be  required  to  be  paid  to  tbe 
<derk  of  tbe  court  by  each  applicant  before 
aiterlnc  sacb  examination. 

This  reqnirNBCBt  as  to  general  edncation 
shall  apply  to  all  wfaose  certtflcates  of  en- 
trance upon  the  study  of  law  are  91ed  wttb 
tbe  derk  after  December  81,  1800. 

(Sectinn  4,  of  mie  XIV,'  as  above  amended,  is 
is  effect  £rom  and  after  the  first  day  of  January 

:»io.) 

Section  S.  Srery  resident  of  tiie  state  who 
commences  the  study  of  law  on  and  after 
January  1,  1886,  either  nndcr  tbe  tuition  of 
an  attomey-et-Uiw,  or  at  a  law  school, 
whether  located  ta  this  state  or  elsewhere, 
shall  file  with  the  derk  of  the  Supreme 
Court  the  certificate  of  Buch  attorney  or  pf 
the  chief  ofBcer  of  such  law  school,  as  the 
case  may  be,  showing  his  name,  age  and 
residence,  and  t^e  date  when  he  conunenced 
the  stndy  of  law,  which  certificates  shall  be 
accompanied  by  a  fee  of  fifty  cents.  As  to 
all  snch  persons  the  three  years'  study  of 
law  required  by  section  560  of  the  Revised 
Statutes,  shall  date  from  the  filing  of  such 
certificate. 

Section  6.  Every  resident  of  this  state 
who  shall  have  commenced  the  study  of  law 
prior  to  January  1,  1898,  shall  on  or  before 
the  first  day  of  March,  1898,  file  with  the 
derk  a  certificate  of  his  preceptor,  or  of  the 
chief  ofllcer  of  bis  law  school,  showing  his 
name,  age  and  residence,  and  tbe  time  when 
and  the  place  where,  and  under  whom,  he 
commenced  the  study  of  law,  which  certifi- 
cate shall  be  accompanied  by  a  fee  of  fifty 
cents. 

Section  7.  Every  person  wbo  shall  com- 
mence the  study  of  law  while  a  nonresident 
of  this  state,  and  who  has  not  been  regu- 
larly admitted  as  an  attohiey-at-Iaw  In  some 
conrt  of  record  wttbln  the  United  States, 
shall,  on  coming  Into  this  state  to  reside, 
file  with  the  derk  an  affidavit  showing  tltat 
lie  has  come  into  tbe  state  for  the  purpose 
of  making  it  his  permanent  residence,  and 
stating  bis  name,  age,  and  present  or  for- 
mer residence,  and  also  the  certificate  of  bis 
preceptor,  or  of  the  chief  officer  of  his  law 
aeho<d,  sbowtng  tbe  time  wben,  and  place 
•it  vlacw  wben.  unA  nadw  «^n^  b«  bM 


studied  law;  wbteb  papers  ^all  be  aeoom- 
panled  by  a  fee  of  fifty  cents. 

The  one  year's  residence  la  this  state  re- 
quired of  such  persons  by  section  5d0  of  tbe 
Revised  Statutes  eb&U  date  from  the  filing  of 
such  pape^. 

Section  8.  Every  persoq.  entitled  to  be  ad- 
mitted to  the  examination  under  section  600 
of  the  Revised  Statutes,  on  tbe  ground  that 
be  has  been  re^nilarly  admitted  as  an  at- 
torney and  ooonflelor-at-law  in  sonie  oonrt 
of  record  within  the  United  States,  shall, 
not  more  tban  sixty  nor  less  than  thirty 
days  before  the  time  fixed  for  the  examina- 
tion, file  with  tbe  derk  (1>  an  affidavit  show- 
ing that  be  is  a  resident  of  this  state  or 
that  he  has  come  into  the  state  for  the  pur- 
pose of  making  it  his  i)ermanent  residence, 
and  stating  Ills  name,  age  and  former  and 
present  residence,  (i!)  His  certificate  of  ad- 
mission to  tbe  bar,  which,  if  issued  less  than 
three  years  before  such  filing,  must  be  ac- 
companied by  the  certificate  of  bis  pre- 
ceptor, showing  tbe  extent  and  character  of 
his  study  of  tbe  law,  and  (3)  tbe  certificate 
of  a  judge  of  tbe  court  of  record  in  which 
he  has  practiced  law,  showing  tbe  time  such 
Judge  has  personally  known  blip,  and  bis 
moral  and  professional  standing  at  sucb 
bar,  which  application  and  papers  shall  be 
accompanied  by  an  examination  fee  of  $6.00, 
and  registry  fee  of  fifty  cents.' 

Section  9.  If  the  filing  of  any  affidavit, 
certificate  or  other  paper  required  by  this 
rule  has  been  omitted  by  excusable  mistake 
or  without  fault,  the  conrt  may  order  such 
filing  as  of  the  proper  date. 

Section  10.  Except  as  provided  in  section 
8,  concerning  persons  who  bave  been  admit- 
ted to  the  bar  In  some  court  of  record  within 
the  United  States,  every  person  who  desires 
to  have  his  name  enrolled  for  examination 
must  not  more  than  sixty  days  nor  less  than 
thirty  days  before  the  time  fixed  for  the 
exanilnatlon,  file  with  tbe  derk  his  appli- 
cation for  admission  to  tbe  bar,  giving  bis 
name,  age,  residence  and  postoffice  address, 
and  with  sudi  application  the  certificate  of 
qualification  required  by  section  060  or  561 
of  the  Revised  Statutes,  as  tbe  case  may  be. 
Each  applicant  for  admission  to  snch  ex- 
amination shall  be  required  to  state  in  ^ 
affidavit  filed  by  him  on  bis  application  for 
admission  to  snch  examination,  that  he  has 
read  the  Canons  of  Professional  Ethics, 
adopted  by  the  Ohio  State  Bar  Association 
July  7,  1900,  and  has  faithftdly  endeavored 
to  make  himself  acquainted  with  the  same, 
and  that  be  will  endeavor  to  conform  bis 
ptofesaioaal  conduct  thereto.  Exo^t  as  pro- 
vided in  section  661  of  the  Revised  Statates, 
eadi  apidicant  mnst  produce  a  certificate  of 
qvaUfioatlon  as  required  by  section  660  of 
tbe  Revised  Statntes,  signed  by  bis  inre- 
ceptor,  and  in  no  case  will  tbe  certificate 
of  any  o^er  attorn^  or  conn«elor«t-]«« 


Digitized  by 


Google 


93  NORTHEASTERN  REPORTER. 


(Ohio 


be  retelyed  tuilesB  it  be  sho^n:  b^  tbe  affi- 
dAvit  of  the  applicant  that  his  preceptor  is 
dead  or  that  hla  certificate  cannot,  for  some 
reason  satisfactory  to  the  court,  be  obtain- 
ed. In  case  the  length  of  stndy  shown  by 
the  certificate  fall  short,  by  sixty  days  or 
less  of  a  full  three  years'  course,  a  supple- 
mental certificate  may  be  presented  by  the 
applicant  at  the  time  of  the  examination, 
showing  with  such  former  certificate,  a  fall 
three  years'  study.  And  in  every  case  the 
certificate  must  show  that  the  certifier  has 
personal  knowledge  of  the  length  of  time  the 
applicant  has  been  engaged  in  the  study  of 
law.  Tlie  certificate  shall  also  show  the 
name  and  postofflce  address  of  the  appli- 
cant's preceptor. 

(Section  10,  of  rule  XIV,  as  above  amended,  is 
In  effect  from  and  after  the  first  day  of  Jana- 
aiy,  1910.) 

Section  11.  No  certificate,  afl3dayit  or  oth- 
er, paper  produced  in  conformity  with  this 
rule  shall  be  deemed  conclusive  evidence  of 
the  fact  therein  stated,  and  in  all  cases  the 
court  must  be  satisfied  of  the  truth  thereof 
before  the  applicant  shall  be  admitted  to  ex- 
amination. 

Section  .12.  Every  application  for  admis- 
sion to  an  examination  must  be  accompanied 
by  an  examination  fee  of  $6.00,  which  wUl 
be  returned  to  the  applicant  if  Iiis  name  Is 
not  placed  on  the  examination  roll.  If  his 
name  is  placed  on  .the  examination  roll,  and 
he  fails  to  receive  a  certificate  of  qualifi- 
cation, he  shall  not  be  required  to  pay  any 
further  sum  upon  a  second  application. 
For  each  subsequent  application  a  fee  of 
$6.00  shall  be  paid.  If  the  applicant,  on  ex- 
amination, shall  be  rejected,  he  may  be  ad- 
mitted to  the  next  examination  upon  filing  a 
certificate  that  he  has  studied  law  she 
months  subsequent  to  the  date  of  bis  former 
examination;  but  no  one  shall  be  admitted 
to  more  than  five  examinations  after  the 
twentieth  day  of  December,  1900,  and  the 
fifth  examination  shall  not  be  less  than  two 
years  after  the  fo'urth,  and  during  the  inter- 
vening two  years  said  applicant  shall  reg- 
ularly and  attentively  study  law,  and  shall 
furnish  the  ^prescribed  certificate  thereof. 

Section  13.  After  the  expiration  of  the 
thirtieth  day  .  before  the  examination  the 
court  will  examine  the  papers  filed  by  the 
applicant,  and  cause  him  to  be  notified 
whether  he  will  be  admitted  to  the  examina- 
tioB  unconditionally,  or  subject  to  the  pro- 
duction of  a  supplemental  certificate  of  ad- 
ditional study,  when  that  may  be  necessary, 
,  and  if  so  admitted,  will  cause  his  name  to  be 
placed'  on  the  examination  roll  which  will  be 
delivered  to  the  standing  committee. 

Section  14.  The  standing  committee  may, 
subject  to  the  approval  of  the  court,  make 
rules  not  Inconsistent  herewlthj  for  the  con- 
duct-of  the  laminations,  which,  together 


with  this  rule,  ehall  be  published  in  pam- 
phlet form  for  distribution  by  the  standing 
committee. 

Section  IS.  The  applicant  upon  receiving 
the  oath  of  office,  shall  sign  a  roll  showing 
the  date  of  his  admission  and  the  place  of 
his  residence.  The  oath  administered  sliall 
be  as  follows: 

I  do  solemnly  swear: 

I  will  support  the  Constitution  of  the  United 
States  and  the  Coneititntlon  of  the  state  of  Ohio; 

I  will  maintain  the  respect  due  to  courts  of- 
justice  and  Judicial  ofBcen ; 

I  will  not  counsel  or  maintain  any  suit  or 
proceeding:  which  shall  appear  to  me  to  be  un- 
just, nor  any  defense  except  saob  as  I  believe  to 
be  honestly  debatable  under  the  law  of  the  land ; 

I  will  employ  for  the  purpose  of  maintaining 
the  causes  confided  to  me  such  means  only  as 
are  consistent  with  truth  and  honor,  aiMi  will' 
never  seek  to  mislead  the  judge  or  jury  by  any 
artiSce  or  false  statement  ctf  fact  or  law ; 

I  will  maintain  the  confidence  and  preserve 
Inviolate  the  secrets  of  my  client,  and  will  ac- 
cept no  compensation  in  connection  with  hitf 
business  except  from  him  or  with  his  knowledge 
and  approval; 

I  wiU  abstain  -  from  alt  offensive  personality, 
and  advance  no  fact  prejudicial  to  the  honor  or 
reputation  of  a  party  or  witness,  unless  required 
by  the  justice  of  Uie  cause  with  which  I  am 
charged ; 

I  will  never  reject,  from  any  coastdemtion 
personal  to  myself,  the  cause  of  the  defenselew 
or  oppressed,  or  delay  any  man's  cause  for  lucre 
or  malice. 

So  help  me  God. 

(Section  15,  of  rule  XIV,  as  above  amended,  is 
in  effect  from  and  after  the  first  day  of  Janu- 
ary, 1910.) 

Section  16.  The  derk  shall  enter  the  datet 
of  the  filing  of  all  papers  under  this  rule,, 
with  a  pertinent  description  of  the  same,  in 
a  record  provided  for  that  purpose,  and 
shall  enter  all  sums  received  under  this 
rule  in  a  cash  book,  showing  the  date,  from 
whom  and  for  wha.t  received,  and  shall  pay 
the  same  out  upon  the  order  of  the  Chief 
Justice  in  payment  of  the  expenses  of  the 
examinations,  and  for  no  other  purpose. 
That  Is  to  say:  costs  of  necessary  printing 
and  stationery;  necessary  Janitor  or  mes- 
senger service;  necessary  hall  rent,  postage 
and  express  charges  and  other  necessary  ex- 
penses ;  to  the  clerk  for  each  certificate  of 
admission  issued  to  an  applicant,  $1.00,  and. 
also  the  registration  fees  paid  under  this, 
rule;  to  each  member  of  the  standing  com- 
mittee $50.00,  for  each  examination,  and  to 
each  member  of  the .  committee  on  general, 
learning  $10.00  for  each  session,  and  his 
necessary  traveling  .  expenses,  actually  in-, 
curred  in  the  work  of  the  committee. 

If  the  funds  are  not  sufficient,  -such  pro 
rata  distribution  shall  be  made  as  the  fonda 
will  warrant 

(Section  16,  of  rule  XIV,  as  i^bove  amended,  Is 
in  effect  from  and  after  ibe  first  day  of  Jano- 
ary,  1910.) 

Section  17.  In'  all  cases  where  the  appli- 
cation for  admlaslwA;-  to-  the'  examination  Iv 
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found  to  belmnifflcient,  and  Is 
tbe  applicant  for  correction,  a 
cents  must  accompany  eacb 
thereafter. 

The  following  form  contains 
necessary  for  the  certificate  by 
mentioned  In  rale  XIY,  sections 


I  hereby  certify,  that 


retnmed  to 

fee  of  fifty 

application 

all  that  Is 
a  preceptor 
10-12: 

is  a  cittzen  of 
the  United  State's  and  of  the  state  of  Ohio; 
tiiat  he  has  resided  in  said  state  for  one  year 
last  past;  that  he  is  over  twenty-one  years  of 
age,  of  good  moral  character;  tliat  he  has  reg- 
ularly and  attentively  studied  law  under  my 
tomoD    for   the  period  of  — —   years,   from 

— : — ■to. ,  previons  to  this  application  for 

admission ;  and  that  I  believe  him  to  be  a  per- 
son of  sufficient  knowledge  and  ability  to  dis- 
cbarge the  duties  of  an  attorney  and  counselor- 
at-Iaw,  and  would  therefore  respectfnlly  recom- 
mend his  admission  to  the  bar. 

,  Attomey-at-Law. 

Dated  at >, 


Admission  ^to  8f  law  school,  or  to  a  law 
department  of  a  university,  Is  not  matricula- 
tion within  the  meaning  of  section  4,  of 
rule  XIV,  as  recently  revised. 

Certiflcates  of  study  given  'by  schools 
known  as .  correspondence  law  schools,  or  by 
lawyers  without  the  state,  certifying  that 
the  applicant  has  studied  under  their  su- 
perrlslon  within  the  state  of  Ohio,  do  not 
satisfy  the  Ohio  statute  and  the  rules  re- 
specting study  ordered  by  the  Supreme  Court 
of  Ohio,  and  such  certiflcates  will  not  be 
filed,  or  Jin  any  way  recognised. 


ADMISSION    WITHOUT    EXAMINATION. 

» 

To  be  admitted  to  the  bar  of  Ohio  without 
examination,  you  must  produce  the  follow- 
ing papers: 

First  Certificate  of  admission  as  an  at- 
torney and  counselor-at-law  in  the  highest 
court  of  another  state  after  two  years'  study 
of  the  law,  and  upon  a  regular  examination, 
which  study  and  examination  must  be  shown 
either  by  a  certificate  of  the  facts  or  by  a 
requirement  thereof  in  the  statute  of  such 
staie. 

Second.  Certificate  from  the  judge  of  the 
court  in  which  you  practiced,  that  you  were 
an  active  practitioner  In  such  state  or  in 
the  Supreme  Court  of  the  United  States  for 
a  period  of  not  less  than  five  years  imme- 
diately preceding  your  removal  to  the  state 
of  Ohio.  This  certificate  must  be  authenti- 
cated by  the  Aect  of  courts  under  seal. 

Third.  Certificate  of  good  moral  charac- 
ter, and  recommendation  from  some  attor- 
ney-at-law  of  this  state,  that  you  be  admit- 
ted to  tbe  bar  In  Ohio. 

Fourth.  Your  affidavit  that  yon  are  a  reel- 
Aeot  bf  this  state  or  have  come  into  the  state 
to  make  It  your  permanent  residence. 

Fees,  96.00. 

See  seeh<»t  660,  Bevlsed  Statittea.  . 


BULB  RELATING^  TO  F0BMI3H  AOV 
TORNBYS. 

Attorneys-at-law  residing  without  the  state 
of  Ohio,  not  members  of  the  bar  of  this, 
state,  who  have  been  retained  in  any  case 
assigned  for  oral  argument,  may  be  heard 
therein  upon  being  presented  to  the  court  by 
a  member  of  the  bar  of  Ohio. 

Bole  XV. 

PETITIONS  IN  CRIMINAD  OASES. 

A  motion  for  leave  to  file  a  petition  in 
error  In  a  criminal  cause,  with  the  tran- 
scripts, containing  marginal  references,  to- 
gether with  the  assignments  of  error,  shall 
be  filed  with  the  clerk  at  least  five  days  be- 
fore the  same  shall  stand  for  hearing,  un- 
lesB,  for  good  canse  shown  In  any  case,  the 
court  otherwise  order,  and  the  proposed  pe- 
tition in  error  shall  be  submlttad  with  the 
motion. 

Rule  XVI. 

NOTICE  OF  MOTIONS. 

No  motion  Will  b«  permitted  to  be  placed 
upon  the  motion  docket  for  hearing  until 
proof  of  niottce  to  opposing  counsel  for  tiie 
filing  and  time  for  hearing  such  motion  Is 
filed   with  the   clerk. 

Rule  XVII. 
FILING  OF  MOTIONS. 

A  motion  cannot  b«  filed  on  the  day  set 
for .  Its  hearing,  except  by  special  leave  of 
the  court 

Rule  XVIII. 
BRIEFS  ON  MOTION  FOR  LEAVE. 

Section  1.  A  motion  for  leave  to  file  a  pe- 
tition in  error  will  not  be  considered,  unless 
counsel  for  the  applicant  file  with  the  pa- 
pers in  the  case  either  a  printed  or  typewrit- 
ten brief,  Containing  a  statement  of  the  ques- 
tions presented,  and  a  short  statement  of 
so  much  of  the  case  as  may  be  necessary  to 
show  how  the  questions  arise.  And  In  all 
criminal  cases,  if  leave  is  granted  to  file  the 
petition  In  error,  the  clerk  shall  file  tbe  same 
instanter. 

Section  la.  In  all  criminal  cases,  the 
plaintiff  in  error  within  sixty  days  from  the 
filing  of  the  petition  in  error  shall  file  with 
the  clerk  ten  copies  of  a  printed  or  typewrit- 
ten brief  containing  a  statement  of  the  qnes- 
tions  presented  and  the  other  matter  requir- 
ed by  section  1  of  rale  2  herein.  And  tbe 
defendant  in  error  shall,  within  ninety  days 
after  the  filing  of  the  petition  in  error,  file 
with  the  clerk  a  like  number  of  printed  or 
typewritten  briefs  with  like  references.  Bnt- 
the  court,  by  special  order,  may  fix  a. dif- 
ferent period  for  filing  said  brleftk  ^.. .  . 
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Sectloira.  Petttioo  In  error  In  etvii  csms 
from  tbe  drcult  ootirt  1b  filed  without  leave 
of  court,  f«e«  {SjOO  and  a  fee  of  $2.00  must 
accompany  every  motion. 

Bole  XIX. 

MOTION  TO  AFFIRM. 

In  all  cases  In  whlcb  tbe  Judgment  of 
tbe  drcult  court,  reversing  tbe  judgment 
of  tbe  court  of  common  pleas.  Is  wboUy  or 
partly  on  tbe  ground  tbat  sucb  Judgnient  Is 
not  sustained  by  sufficient  evidence,  and  a 
petitlOD  in  error  is  filed  In  tbla  court  upon 


tbs  record  of  tbe  drcoit  eonri;  a  motion  to 
affirm  sn<^  Judgment  fortbwltb  sball  be  &i- . 
tertalned. 

Rule  XX. 

RBBBARINOS. 
No  motion  can  be  made  or  heard  for  a 
rehearing.  Applications  for  a  rehearing 
must  be  made  at  the  same  term  at  which 
the  decision  is  announced,  and  wltbla  tlilr^ 
days  after  such  announcement.  The  appli- 
cation must  be  tyi>ewritten,  and  six  copies 
thereof  sent  to  tbe  Chief  Justice,  and  must 
be  confined  strictly  to  reasons  for  a  re- 
bearing.  No  reargnment  of  the  cause  <ni 
suCb  application  will  be  considered. 


Rules  Other  Ttian  Those  Peculiar  to  the  Supreme  Court 


Rule  XXI. 
BiIAB^NO   UP  RBOORDS. 

Record  of  cases  decided  sball  be  au4» 
as  follows: 

Section  1.  In  all  cases  in  which  the  Su- 
preme Court  and  circuit  court  have  original 
jurisdiction,  a  full  record  shall  be  made  up. 

Section  2.  In  cases  In  error  In  said  courts, 
no  record  sball  be  made,  except  at  the  re- 
quest and  costs  of  the  party  desiring  the 
same  to  be  done;  but  the  papers  In  all  such 
cases  shall  be  carefully  preserved,  filed  and 
labeled  in  packages,  numbered  wltb  corre- 
sponding numbers  upon  the  margin  of  tbe 
journal  where  the  final  orders,  respectively, 
are  made. 

Section  8.  In  cases  In  error  in  whlcb  tbe 
appellate  court  reverses  the  judgment  of  tbe 
court  below,  and  orders  further  proceedings 
below  to  be  bad  in  the  original  case,  tbe  rec- 
ord afterward  made  up  below  shall  contain 
tbe  Judgment  of  reversal  and  tbe  farther 
proceedings  thereafter  had  in  the  'court  be- 
low; but  the  files  of  tbe  appellate  court, 
upon  which  said  order  of  reversal  was  bad, 
sball  not  be  recorded  in  the  court  below,  ex- 
cept at  the  request  and  costs  of  tbe  party 
desiring  the  same  to  be  dona 

Rule  XXII. 

PRESERVATION  OP  RECORD  AND 
FILES. 

Tbe  dork  of  the  court  shall  be  answerable 
for  all  records  belonging  to  bis  office,  and 
all  papers  filed  in  the  court;  and  they  sball 
not  be  taken  from  his  custody  unless  by  spe- 
cial order  of  court,  or  on  the  written  con- 
sent of  attorneys  of  record  for  all  parties; 
but  tbe  parties  may  at  all  times  hare  copies 
on  paying  the  derk  therefor. 


Rule  XXIIL 
MANDAMUS. 

A  writ  of  mandamus,  unless  otherwise 
specially  ordered,  shall  be  served  on  or  be- 
fore the  second  Monday  next  after  the  date 
thereof;  and  the  writ  shall  commtind  the 
defendant,  or  defendants,  to  return  and  an- 
swer tbe  same  on  or  before  the  third  Satur- 
day after  said  second  Monday  at  tbe  place 
of  the  holding  of  the  court,  to  be  named  ia 
the  writ 

Rule  XXIV. 

CAUSES  TAKEN  UNDER  ADVISEMENT, 
IN  CIRCUIT  COURT. 

No  case  in  the  circuit  court  shall  be  re- 
served and  taken  under  advisement  for  de- 
cision in  another  connty  on  the  drcult,  ex- 
cept by  the  consent  of  both  the  parties  or 
their  counsel;  and  in  sucb  cause  an  order 
shall  be  made  on  the  journal  of  the  court 
tbat  the  cause  Is  so  taken  under  advise- 
ment for  decision  in  a  county,  in  the  dis- 
trict to  be  named. 

And  after  a  decision  of  a  cause  on  a  cir- 
cuit, it  shall  be  certified  back  and  entered 
in  tbe  court  of  the  county  from  which  it 
was  taken. 

Rule  XXV. 

CONTINUANCE. 

In  ail  applications  for  the  continuanoe 
ot  a  cause  in  tbe  drcult  court,  and  for  a 
second  continuance  in  the  coounon  pleas,  on 
the  ground  of  Inability  to  procure  the  testi- 
mony of  an  absent  witness,  the  party  mak- 
ing the  application  shall  state  in  his  affi- 
davit what  he  expects  to  prove  by  such  wit- 
ness, and  also  what  acts  of  diligence  he  has 
employed  to  procure  the  testimony  of  sucb 
witness,  and  if  tbe  court  find  tbe  testimony 
material,  and  that  due  dUlKence  has  been 
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used,  said  cause  may  be  continued,  unless 
the  opposite  party  consent  to  the  reading  of 
Guch  affidavit  In  evidence;  In  which  case  the 
trial  may  proceed,  and  said  atfldarit  be  read 
on  the  trial,  and  treated  us  a  deposition  of 
an  absent  witness. 

First  applications  for  continuance  in  the 
common  pleas  shall  be  subject  to  such  reg- 
ulations as  that  court  shall  adopt 


Rule  XXVI. 

RECORD  IN  OASB  APPEALED. 

In  cases  in  which  notice  of 'appeal  is  en- 
tered in  the  common  pleas  and  perfected,  no 
record  shall  be  made  up  In  the  court  of 
common  pleas,  except  at  the  request  and 
cost  of  the  party  desiring  the  same  to  b» 
donei. 
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HOIXIDAT  et  aL  T.  ANHBIB.  (No.  21,680.) 
(Snprem*  Coart  of  Indiana.  Not.  29,  1910.) 
Atfkai.  ABO  BuoK  d  767*)— Rktixw— Bbbob 

WaITXO   in  TBM  Af  PXLLA.TE   COUBT. 

On  appeal,  defendants  asaigned  as  error, 
flie  oTermllnK  of  their  demurrer  to  tlie  com- 
plaint and  die  aoataining  of  the  demurrer  to 
their  answer.  In  their  brief,  they  failed  to  set 
out  a  copy  of  each  demurrer,  their  substance, 
a  anoclnct  statement  or  the  irround  thereof  as 
reqnired  by  clause  6  of  Supreme  Ck>nrt  rule  22. 
FlaintiS'a  brief  objected  to  conBidering  these  er- 
rors, but  defendants  failed  to  remedy  theirs. 
Beta,  that  the  errors  assigned  were  waived  in 
the  api>eUate  court  and  would  not  be  consid- 
ered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Oent.  Dig.  8  8092;  Dec  Dig.  t  757.*] 

Appeal  from  Olrcnit  Conrt,  Wblte  Oomi- 
ty;   H.  C.  Sheridan,  Special  Jndge. 

Action  by  Anthony  A.  Anheir  asalnat 
Charles  A.  Holllday  and  others.  From  a 
Jadgmott  for  plaintiff,  defendants  appeal. 
Affirmed. 

A.  W.  Reynolds  and  B.  B.  Sellers,  for  ap- 
pellants. Palmer  &  Carr  and  William  E. 
Ubl,  for  appellee. 

MONKS,  J.  Appellee  brongbt  this  action 
to  foreclose  certain  sewer  assessment  liens. 
8ald  sewer  was  constructed  in  1907,  in  the 
town  of  Montlcello  nnder  section'  266,  and 
the  sections  there  mentioned,  of  the  Cities 
and  Towns  Act  of  1906  (Acts  1906,  pp.  404r- 
407)  being  secUon  8969,  Bams'  Ann.  St  1908. 
TlM  alleged  errors  relied  on  for  reversal  are: 
(1)  The  oTermllng  of  the  separate  demurrer 
to  eacb  paragraph  of  the  complaint ;  (2)  the 
soBtaining  of  the  demurrer  to  appellants'  an- 
swer. 

Appellee  insists  that  as  appellants  have 
not  set  ont  in  their  brief  a  copy  of  each  of 
said  demorrers,  thdr  substance,  a  succinct 
statonent  or  the  grounds  thereof  as  required 
by  clanse  6  of  rule  22  of  this  court,  said 
alleged  errors  are  waived,  citing  a  number 
<tf  cases.  Appdlee's  brief  objecting  to  the 
consideration  of  said  assignment  of  errors  on 
aoooant  of  appellants'  failure  to  comply  with 
said  role  was  filed  on  April  13,  1910,  but 
appeUanta  have  for  more  than  six  months  ig- 
nored the  same  and  taken  no  steps  to  amend 


their  brief  or  otherwise  comply  with  said 
ml&  Ti8dal6  V.  Stete,  167  Ind.  83s  78  N.  E. 
324,  and  cases  cited ;  Bliison  v.  Ryan,  43  Ind. 
App.  610,  612,  618,  87  N.  B.  244;  State  v. 
LuUns,  48  Ind.  App.  841,  87  N.  B.  246.  It 
has  been  uniformly  held  that  when  a  party 
falls  to  comply  with  the  requirements  of  said 
rule  that  he  waives  the  error,  if  any  was 
committed.  Ejdckerbocker  Ice  Co.  v.  Gray, 
165  Ind.  140,  142,  72  N.  m  869,  and  cases 
cited.  Chicago,  etc,  R.  Co.  v.  Walton,  166 
Ind.  253,  74  N.  E.  1090;  Myers  v.  State,  171 
Ind.  678,  87  N.  B.  141,  and  cases  dted ;  Hall 
T.  McDonald,  171  Ind.  17,  86  N.  B.  707; 
American  Food  Co.  t.  Halstead,  165  Ind.  633, 
76  N.  B.  261,  and  cases  cited;  Wlrrick  t. 
Boyles  and.  App.)  91  N.  B.  621,  622.  It 
follows  that  no  question  is  presented  for  oar 
determination. 
Judgment  Is  therefore  affirmed. 


074  Ind.  TW) 
8TATB  ex  reL  HARKRIDBR  ▼.  HASBINGh 
TON.     (No.  21,691.) 

(Supreme  Conrt  of  Indiana.     Nov.  29,  1910.) 

1.  APPKAL  AlfD  EBB08  (I  194*)   —  PBKBBQUI- 

Brrra  —  NKOMsnr  of  thielt  Osjiconoir  — 

Rttuno  on  Dkmubbsb. 

Where  defendant  answered  fitter  demorriag, 
plaintiff  waived  his  rig^t  to  object  to  the  c<m- 
sideration  of  the  demurrer  by  arguing  the  issues 
raised  by  it,  so  that  such  objection  eonld  not 
for  the  first  time  be  raised  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Dec.  Dig.  {  194;*  Pleading,  Cent  Dig.  | 

2.  MAI7DAICTTB   d  160*)— AI.TXBRATITX   WbTT— 

SuffiuiBifcT— Allow AWCT  of  Appeal. 
An  alternative  writ  <^  mandamus  must 
show  that  the  act  sought  to  be  compelled  is 
within  the  power  of  the  respondent  and  that  it 
Is  his  duty  to  do  it,  and  hence  an  alternative 
writ  directed  to  a  township  trustee  seeking  to 
compel  him  to  allow  an  appeal  to  the  coun^ 
superintendent  of  8(dio<^  Rom  the  denial  of  a 
petition  for  the  establishment  of  a  high  school, 
must  allege  that  the  appeal  was  taken  within 
80  days  irom  the  decision  complained  ol  as 
required  by  Bams'  Ann.  St  1908,  |  0667,  and 
tiiatan  appeal  bond  with  proper  security  was 
filed  for  araroval  by  the  trustee  as  required  by 
sections  1790,  1791. 

[Eld.  Note.— For  other  cases,  see  Mandamus. 
Cent  Dig.  {§  828,  327;   Dec.  Dig.  |  160.*] 


Vet  other  easae  ■•• 
93NJB.-1 
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Appeal  from  Circuit  Court,  Benton  Coun- 
ty;   James  T.  Saunderson,  Judge. 

In  the  matter  of  the  State  of  Indiana,  on 
the  relation  of  William  R.  Harkrider,  against 
H.  L.  Harrington,  Trustee  of  Center  Towti- 
ship,  Benton  County,  Ind.  Judgment  for 
defendant,  and  plaintiff  appeals.     Affirmed. 

Will  ».  Wood,  for  appeHant  B.  B.  Berry 
and  Elmore  Barce,  for  appellee. 

MONKS,  J.  This  proceeding  was  brought 
by  the  relator  to  compel  appellee  by  writ 
of  mandate  to  perform  an  alleged  legal  duty. 
It  is  alleged  in  the  complaint  and  alterna- 
tive writ:  That  the  relator  "is  a  resident  of 
Center  School  township,  Benton  county,  Indl, 
and  has  under  his  care  and  control  a  minor 
child  of  school  age  entitled  to  all  the  rights, 
privileges,  and  immunities  of  the  public 
schools  and  of  all  the  grades  of  the  public 
schools.  Including  the  high  school  warranted 
by  the  laws  of  the  state  of  Indiana."  That 
on  the  19th  day  of  July,  1909,  the  relator, 
"together  with  32  other  citizens  of  said 
school  township,  entitled  to  the  privileges  of 
the  school  of  said  township,  petitioned  the 
defendant  hereinabove  named,  H.  Jj.  Har- 
rington, asking  and  requesting  and  praying 
{hat  a  graded  school  for  the  teaching  of 
English,  history,  algebra,  Latin  and  other 
languages,  such  as  pertain  to  a  high  school 
course  of  teaching  and  training,  be  establish- 
ed and  taught  in  District  No.  5  In  Center 
tQwnshlp,  Benton  county,  Ind.,  of  which  said 
township  said  petitioners  were  then  and 
there  residents  and  authorized  to  file  said  pe- 
tition." That  said  petition  was  on  July  26, 
1909,  denied,  and  an  appeal  prayed  to  the 
county  superintendent,  and  which  was,  on 
July  29,  1909,  refused.  "Wherefore  your  re- 
lator prays  the  court  for  a  writ  of  manda- 
mus requiring  said  defendant  to  grant  the 
prayer  of  said  petition  for  said  appeal  to 
said  county  superintendent,  and  for  an  or- 
der directing  said  defendant  to  grant  said 
ai^eal  and  to  transmit  the  petition  filed  for 
the  establishment  of  said  high  school,  to- 
gether with  all  the  other  papers  with  refer- 
ence to  the  same  filed  with  him  and  all  the 
orders  and  decisions  in  reference  to  the 
same,  and  for  all  other  proper  relief."  The 
record  shows  that  appellee  filed  a  demurrer 
for  want  of  facts  to  the  complaint  and  alter- 
native writ,  "also  a  motion  to  quash  the  al- 
ternative writ,"  and  "also  a  return  to  said 
alternative  writ,  which  return  is  In  two 
paragraphs."  "After  argument  of  counsel 
as  to  the  sufficiency  of  the  complaint  and 
writ  the  court  takes  the  matter  under  ad- 
visement" Afterwards  on  November  12, 
1909,  the  court  sustained  said  demurrer,  to 
which  ruling  the  relator  excepted  and  refus- 
ing to  plead  further  the  court  rendered 
judgment  In  favor  of  appellee. 

The  only  error  assigned  calls  in  question 
tbe '  action  <^  the  court  in  sustaining  said 
demurrer.    The  relator  first  insists  that  "a 


party  cannot  at  the  same  time  demur  to 
and  answer  a  complaint  By  answering  be 
waives  his  demurrer" ;  dtlng  Hosier  v.  Elia- 
son,  14  Ind.  523;  City  of  JefTersonviUe  v. 
Steam  Ferry  Boat,  etc.,  85  Ind.  19;  E^arhart 
v.  Farmers'  Creamery,  148  Ind.  79,  47  N.  B. 
226.  It  may  be  conceded  that  the  appellee, 
by  filing  the  return  to  the  alternative  writ 
after  he  filed  his  demurrer  to  said  writ, 
waived  a  ruling  on  said  demurrer.  But 
there  is  nothing  In  the  record  showing  that 
the  relator  objected  to  the  consideration  or 
determination  by  the  trial  court  of  the  issue 
of  law  presented  by  said  demurrer  to  the 
alternative  writ,  on  account  of  the  same 
having  been  waived  by  the  filing  of  said  re- 
turn; on  the  contrary  the  record  shows, 
that  after  said  demurrer  and  return  were  fil- 
ed, the  issue  of  law  presented  by  said  de- 
murrer to  the  alternative  writ  was  argued 
by  counsel  and  submitted  to  the  court  and 
that  afterwards  the  court  sustained  said  de-. 
murrer  to  the  alternative  writ  and  rendered 
final  Judgment  against  the  relator.  It  is 
well  settled  that  objections  like  the  one  un- 
der consideration-  not  seasonably  made  in 
the  trial  court  are  waived  and  completely 
lost  because  they  cannot  be  made  for  the 
first  time  on  appeal.  ElUott's  Appellate 
Proc.  §§  674,  675;  Pulley  v.  State,  92  N.  B. 
650,  551,  and  cases  cited.  It  follows  that 
the  relator  having  argued  and  submitted  the 
Issue  of  law  made  by  the  demurrer  as  to  the 
sufficiency  of  the  alternative  writ  without 
making  any  objection  to  the  consideration 
of  said  issue  on  the  ground  of  waiver,  said 
objection  was  waived  and  cannot  be  made 
for  the  first  time  In  this  court 

The  only  question  to  determine  is  wheth- 
er or  not  said  alternative  writ  stated  facts 
sufficient  to  constitute  a  cause  of  action 
against  appellee.  It  is  well  settled  that  to 
be  sufficient  the  alternative  writ  must  allege 
facts  showing  that  it  is  the  officer's  duty 
and  that  he  bas  the  itower  to  perform  the 
act  sought  to  be  enforced  and  that  to  avail 
himself  of  a  statute  the  relator  must  by  al- 
legation and  proof  bring  himself  within  its 
terms.  State  ex  rel.  ▼.  John,  Trustee,  170 
Ind.  283,  84  N.  B.  1,  and  cases  cited ;  Town 
of  Windfall  aty  v.  State  ex  rel..  172  Ind. 
302,  806,  88  N.  B.  506,  and  cases  dted;  Town 
of  Windfall  City  v.  State  ex  rel.,  92  N.  B. 
67,  68,  and  cases  dted;  Wler  v.  State,  161 
Ind.  436,  438,  68  N.  E.  1023.  An  appeal  may 
be  taken  from  the  decision  of  a  township 
trustee  relative  to  school  matters,  to  tbe 
county  superintendent  (section  6667,  Bums' 
Ann.  St  1908),  but  the  same  must  be  taken 
within  30  days  from  the  rendition  of  such 
decision,  and  an  appeal  bond  filed  with  said 
township  trustee  with  security  to  be  ap- 
proved by  tbe  trustee.  Sections  1790,  1791, 
Bums'  Ann.  St  1908;  Wler  v.  State  ex  rel., 
161  Ind.  436,  439,  68  N.  B.  1023;  Edwards 
V.  State,  143  Ind.  84,  89,  42  N.  B.  526.  It 
is  evident  that  an  appeal  can  only  be  taken 
by  complying  with  the  conditions  prescribed 
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b7  said  sections  as  to  the  time  of  taking 
the  same  and  filing  the  appeal  bond  with 
proper  security.  It  is  not  averred  In  the 
alternative  writ  nor  In  the  complaint  there- 
for that  any  appeal  bond  with  sufficient  se- 
curity was  filed  with  or  tendered  to  appellee 
for  his  approval. 

It  follows  that  said  alternative  writ  was 
Insufilclent  for  this  reason.  Other  objec- 
tions are  urged  to  the  sufficiency  of  the  al- 
ternative writ  but  as  It  is  Insufficient  for 
the  reason  stated  it  Is  not  necessary  tfi  con- 
sider them. 

Judgment  affirmed.         . 


(174  Ind.  TIE) 

STATE  V.  TUCKER.    (No.  21,633.) 

<Sapmne  Conrt  of  Indiana.     Nov.  29,  1910.) 

1-  Incbst.  (H  1,  4*)— SxATnTOBT  Offense. 

"Incest^  is  defined  aa  "sexual  intercourse 
between  peisons  so  nearly  related  that  marriage 
between  them  would  be  unlawful,"  and  the  of- 
fense is  purely  statutory,  since  it  was  not  a 
crime  at  common  law,  but  was  within  the  co^ 
nizance  of,  and  punishable  by,'  the  ecclesiastical 
courts,  and  since  the  canon  law  has  not  become 
a  part  of  the  law  ^f  Indiana. 

fEU.  Note.— For  other  cases,  see  Incest,  Cent. 
Dig.  {g  1,  2;   Dec.  Dig.  «$.  1.  4.* 

E!or  ether  definitions,  see  Woids  and  Phrases, 
voL  4,  pp.  3491,  3492 ;    voL  8,  p.  7684.] 

2.    WOBDB   AND    PnBASES-^"KlN." 

The  primary  and  ordinary  meaning  of  the 
word  "Idn"  is  related  by  the  tie  of  consan- 
guinity. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  p.  3931.] 
i  Incest  (|  5*)— OiTENSESr— "Niece." 

To  constitute  incest  under  Bjirns!  Ann.  St. 
1908,  I  2352,  punishing  sexual  intercourse  be- 
tween uncle  and  niece,  when  construed  in  con- 
nection with  section  8357,  making  males  and 
females  not  nearer  of  kin  than  second  cousins 
competent  to  marry,  the  uncle  and  niece  must 
be  related  by  blood;  the  word  "niece"  in  its 
primary  sense  including  relationship  by  con- 
nnguinity. 

[Bd.  Note. — For  other  cases,  see  Incest,  Cent 
Dig.  H  3.  4;    Dec  Dig.  8  5.» 

For  other  definitions,  see  Words  and  Phrases, 
VOL  5,  p^  4807,  480a] 

Appeal  from  Circuit  Court,  Crawford 
Comity;  O.  W.  Cook,  Judge. 

James  H.  Tucker  was  indicted  for  crime, 
and,  from  a  Judgment  overruling  a  demurrer 
to  the  answer  and  discharging  acciised,  the 
State  appeals.    Affirmed. 

James  Bingham,  Alexander  Q.  CaWns,  Ed- 
ward H.  White,  and  William  H.  Thompson, 
for  the  State.  John  H.  Luckett  and  William 
T.  Zenor,  for  appellee. 

MONTGOMERY,  J.  Appellee  was  charg- 
ed with  criminal  incest,  tn  having  had  sex- 
ual Intercourse  with  his  niece,  knowing  her 
to  be  such.  He  filed  a  special  answer  aver- 
ring that  his  alleged  niece  was  not  related  to 
him  by  consanguinity,  but  was  the  daughter 
of  his  wife's  sister,  both  of  whom  were  liv- 


ing. The  state's  demurrer  to  this  answer 
was  overruled,  and,  electing  to  stand  upon 
such  demurrer,  the  accused  was  discharged, 
and  the  state  appealed  and  has  assigned  this 
ruling  as  error. 

The  propriety  of  the  practice  adopted  to 
present  the  legal  question  involved  has  not 
been  challenged,  and  we  shall  assume  that 
the  matter  is  properly  before  us  for  decision. 

The  relevant  parts  of  the  statute  upon 
which  this  prosecution  was  based  are  as 
follows:  "If  any  uncle  or  amit  shall  have 
sexual  Intercourse  With  his  or  her  niece,  or 
nephew,  having  knowledge  of  his  or  her  re- 
lationship, or  if  any  nephew  or  niece  shall 
have  sexual  Intercourse  with  his  or  her  aunt, 
.or  uncle,  such  nephew  or  niece  being  over  the 
age  of  sixteep  years  and  having  knowledge 
of  his  or  he;  relationship,  he  or  she  shall  be 
guilty  of  Incest,  and  on  conviction  shall  be 
imprisoned  in  the  state's  prison  not  less  tbaii 
two  (2)  nor  more  than  twenty-one  (21)  years, 
or  .'may  be  imprisoned  in  the  county  jail 
not  less  than. six  (6)  months  nor  more  than 
one  (1)  year."  Acts  1907,  p.  101;  section 
2352,  Burns'  Ann:  St  1908. 

The  precise  question  foif  determination  la 
whether  sexual  Intercourse  between  an  unde 
and  niece,  related  only  by  afiinlty,  is  In- 
cestuous within. the  meaning  of  this  statute' 

"Incest"  is  broadly  defined  as  "sexual  in- 
tercourse between  persons  so  nearly  related 
that  marriage  between  them  would  be  un- 
lawful." Standard  Dictionary.  Marriage 
1>etween  persons  nearly  related  Is  prohibited 
In  every  Christian  country,  and  incest  lias 
been  forbidden  to  some  extent  by  general 
custom,  from  the  earliest  times,  and  by  peo- 
ples very  little  advanced  In  civilization.  It 
is  generally  agreed  that  marriages  between 
persons  in  the  direct  lineal  line  of  consan- 
guinity, and  also  between  'brotber  and  sister, 
are  unlawful  as  against  the  law  of  nature. 
Independent  of  any  church  canon  or  Statu- 
tory prohibition.  This  infiexible  rule  arises 
from  the  institution  of  the  family,  the  basis 
of  civilized  society;  and,  the  rights,  duties, 
habits,  and  afTections,  fiowing  from  that  re- 
lation. Family  Intermarriages  and  domestic 
licentiousness  would  Inevitably  confuse  pa- 
rental -  and  filial  duties  and  affections,  and 
corrupt  the  moral  sentiments  of  mankind. 
Christian  nations  generally,  going  beyond 
the  family  circle,  and  following  with  great- 
er or  less  accuracy  the  Levitlcal  law,  have 
by  specific  enactment  prohibited  marriages 
between  more  remote  collateral  kindred  re- 
lated either  by  blood  or  marriage.  Incest- 
uous marriages  or  relations  were  not  former- 
ly punished  criminally  in  England,  but  such 
marriages  were  subject  to  dissolution  and 
annulment.  Incest  was  not  a  crime  at  com- 
mon law,  but  was  within  the.  cognizance  of 
and  punishable  by  the  ecclesiastical  courts. 
4  Blackstone's  Com.  64 ;  Bolen  v.  People,  184 
111.  338,  56  N.  E.  408;   State  v.  Smith.  30  La. 


•Tor  otber  cases  see  same  topic  and  section  NUMBER  tn  Dec.  Dig.  *  Am.  Dig.  Ker  No.  aeriss*  Rep'r  I^di 
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Ann.  846;  State  t.  Slaughter,  70  Mo.  484; 
State  T.  Keesler,  78  N.  0.  468;  State  t.  Jar- 
vis,  20  Or.  437,  28  Pac.  302,  23  Am.  St  Rep. 
141 ;   Tubervllle  v.  State,  4  Tex.  128. 

In  this  state  "marriage  Is  declared  to  be 
a  civil  contract,  into  which  males  of  the  age 
of  eighteen  and  females  of  the  age  of  six- 
teen, not  nearer  of  kin  than  second  cousins, 
and  not  having  a  husband  or  a  wife  living, 
are  capable  of  entering."  Section  8357, 
Bums'  Ann.  St  1908.  Cousins  are  kindred 
related  collaterally  by  descent  from  a  com- 
mon ancestor,  but  not  a  brother  or  cdster. 
The  "kin"  mentioned  In  fhla  statute  are  re- 
lated by  the  tie  of  consanguinity,  and  that 
Is  the 'Primary  and  ordinary  meaning  of  the 
word.  In  Supreme  Cioundl,  etc.,  v.  Bennett 
47  N.  J.  Eq.  39,  43,  19  Atl.  785,  787,  the  court 
said:  "The  phrase  'related  to,'  'relations,' 
and  'next  of  kin,'  whether  used  In  the  stat- 
ute, will,  or  contract  have  by  a  perfectly 
uniform  course  of  decision  been  held  to  In- 
clude only  relations  by  blood,  and  not  con- 
nections by  marriage,  not  even  a  husband  or 
a  wife.  Bac.  Ben.  Soc.  2eOa;  2  Wms.  Ex. 
(6tb  Am.  Ed.)  1118  bottom;  Esty  v.  C3ark, 
101  Mass.  36  [3  Am.  Rep.  820] ;  Kimball  r. 
Story,  108  Mass.  382." 

Disabilities  to  marriage  have  been  divided 
Into  two  classes,  canonical  and  civil;  but 
the  only  disabiUtlee  existing  in  this  country 
are  dvll.  The  marriage  of  a  man  to  the 
daughter  of  his  deceased  wife's  sister  would 
not  be  unlawful  under  the  provisions  of  our 
statute  relating  to  marriage  above  quoted. 
But  In  England  such  a  marriage  was  held  to 
be  within  the  Levltlcal  degrees,  and  In  vio- 
lation of  the  canon  law. '  Ellerton  et  ux;  v. 
Gastrell,  1  Com.  R.  318.  A  table  of  kindred 
and  aflSnity,  who  by  Scripture  and  the  laws 
of  England  could  not  Intermarry,  was  pub- 
lished by  authority  in  1563,  and  this  table 
was  adopted  in  1608  as  the  ninety-ninth  can- 
'on  by  a  convocation  acting  in  pursuance  of 
license  under  the  Great  Seal  to  agree  upon 
such  canons  as  they  approved.  This  table 
declared  the  marriage  of  a  man  to  the 
daughter  of  his  wife's  sister  Incestuous  and 
unlawful.  Shelford  on  Marriage  &  Divorce, 
p.  147,  note  "h."  The  letter  of  the  Levltlcal 
law  did  not  prohibit  such  marriages,  but 
they  were  held  by  the  ecclesiastical  courts  to 
come  within  its  spirit  since  marital  inter- 
course between  blood  kindred  related  In  the 
same  degree  was  therein  forbidden.  In  the 
more  recent  EnglUh  cases  examined,  involv- 
ing criminal  incest  between  ande  and  niece, 
the  relationship  is  shown  to  be  by  blood. 
Burgess  v.  Burgess,  1  Hagg,  Cons.  384 ;  Grif- 
fiths V.  Reed  et  al.,  1  Hagg,  195.  The  canon 
law  of  England  was  never  a  part  of  the  law 
of  this  state;  but  the  crime  of  Incest  is 
purely  statutory.  In  that  jurisdiction  the 
marriage  of  a  man  to  his  deceased  wife's 
sister  is  regarded  as  incestuous;  but  it  is 
otherwise  In  this  state.  An  early  statute 
provided  "that  male  persons  of  the  age  of 
fourteoi  years,  and  female  persons  of  the 


age  of  twelve  years,  and  not  prohibited  by 
the  laws  of  Ood,  may  be  Joined  In  marriage." 
Acts  1818,  p.  224.  The  section  penalizing  in- 
cest was  as  follows:  "If  any  person  shall 
be  guilty  of  incest  the  person  or  persons  so 
oCFending  shall  upon  conviction  be  publicly 
whipped  not  exceeding  fifty  stripes,  and  fined 
In  any  sum  not  exceeding  one  thousand 
dollars."  Acts  1818,  p.  98.  While-  these 
statutes  were  in  force,  it  was  held  that 
charging  a  man  with  having  had  Illicit  Inter- 
course with  his  wife's  sister  did  not  consti- 
tute a  charge  of  criminal  incest  Dukes  v. 
aark.  2  Blackf.  20. 

The  statutes  of  other  states  shed  no  light 
on  the  question  before  us,  since  they  gener- 
ally provide  in  terms  that  the  relationship 
must  be  by  consanguinity  to  .constitute  in- 
cest or,  as  in  Ohio,  specifically  include  re- 
lationship by  affinity.  All  the  cases  decided 
by  state  courts  involving  the  crime  of  incest 
between  uncle  and  niece,  which  we  have  been 
able  to  find,  disclose  a  relationship  by  blood. 
State  V.  Reedy,  44  Kan.  190,  24  Pac.  66; 
State  V.  Oulton,  61  La.  Ann.  165,  24  South. 
784;  Weisberg  v.  Weisberg,  112  App.  Div. 
231,  98  N.  T.  Supp.  280;  State  v.  Harris, 
149  N.  a  618,  62  S.  B.  1090,  128  Am.  St 
Rep.  668;  Shelly  t.  State,  95  Tenn.  152,  31 
S.  W.  492,  49  Am.  St  Rep.  926;  State  v. 
James,  32  Utah,  152,  88  Pac.  460 ;  State  v. 
Dana,  59  Vt  614,  10  AtL  727;  State  V. 
Pennington,  41  W.  Va.  509,  23  S.  E.  918. 
Mr.  Story,  In  his  work  on  Confilct  of  Laws 
(section  115)  says  there  Is  a  clear  and  Just 
moral  difTerence  between  the  marriage  or 
sexual  Intercourse  of  persons  related  by  con- 
sanguinity and  that  of  persons  related  only 
by  affinity. 

It  is,  of  course,  within  the  power  of  the 
Legislature  to  inhibit  marriages  and  to  pun- 
ish carnal  Intercourse  as  incestuous,  between 
persons  related  only  by  affinity.  The  im- 
mediate question  Is  whether  the  General  As- 
sembly of  Indiana  has  Included  relations  by 
affinity  in  the  prohibitions  of  this  act  The 
act  Is  penal,  and  therefore  its  terms  must  be 
strictly  construed.  In  its  primary  sense 
"niece"  means  and  Is  understood  to  include 
relationship  by  consanguinity.  The  crime  of 
Incest  as  we  have  seen,  has  grown  out  of 
the  violations  of  marriage  restrictions.  The 
statute  defining  criminal  incest  should,  ac- 
cordingly, be  construed  in  connection  with 
that  prescribing  qualifications  for  marriage. 
Our  statute  governing  marriage  does  not 
prohibit  a  marriage  between  uncle  and  niece 
by  afiinlty,  and  some  of  the  reasons  forbid- 
ding incestuous  relations  do  not  apply  to 
such  a  union.  We  are  brought  to  the  con- 
clusion, therefore,  that  to  constitute  the 
crime  of  incest  by  uncle  and  niece  undo:  the 
provisions  of  the  act  under  consideration 
they  must  be  such  kindred  by  the  ties  of 
consanguinity. 

It  follows  that  the  court  did  not  err  In 
discharging  appellee,  and  the  Judgment  Is 
affirmed. 
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LOmSYIIiLE!  &   S.   I.   TRACTION   CO.   t. 

KOBBE.    (No.  21,7»3.)» 
(Sapreme  Court  ot  Indiana.     Not.  2d,  1910.) 

1.  Oakricbs  (i  314*)  —  iKJTJBas  to  PAaaEW- 

OKRS— COMITAINT— SxrFWOIKNOT. 

A  complaint  in  an  action  for  injuries  to  a 
street  car  passenger  while  attempting  to  alight, 
which  shows  that  a  signal  was  given  to  stop  the 
car  at  a  regular  stopping  place,  and  that  the  ac- 
cident happened  at  such  stopping  place,  is  not 
defective  for  failing  to  allege  that  the  place  of 
the  axxjdent  occurred  where  the  street  railway 
company  was  required  to  stop  to  permit  passen- 
gers to  alight 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {|  1273-1279;   Dec  IMg.  i  314.»] 

2.  APFEAI.  and  EKBOB  (i   1031*)— EBB05XOX7B 
IN8CTU0II0NB— PBEBXmmONB. 

The  legal  presumption  is  that  an  erroneous 
instruction  operated  to  the  substantial  prejudice 
of  the  defeated  par^,  in  the  absence  of  a 
clear  showing  to  toe  contrary. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  8  4043;   Dec  Dig.  |  f031.*l 
8.  Cabbieu  (I  280*)— Passbroess— Gabk  Bx- 

QUIBED. 

A  street  railway  company,  as  a  earner  of 
passengers,  is  not  an  insurer  of  their  safety,  but 
most  exercise  the  highest  degree  of  oare. 

[Bd.    Note.— For   other   cases,  lee    Carriers, 
Cent  Dig.  JS  1085-1092, 100&-1106,  1109,  1117; 
Dec  Dig.  S  280.*] 
4.  Cabbixbs  (S  321*)— InjTTBixs  to  Passbn- 

GEBS— IWSTBXICnONB. 

An  instruction,  in  an  action  for  injuries  to 
a  street  car  passenger,  caused  by  the  sudden 
starting  of  the  car  on  signal  of  the  conductor 
while  the  passenger  was  alitpiting,  that  the 
conductor  most  see  that  no  passenger  was  alight- 
ing was  erroneous,  as  Imposinf  on  the  conduc- 
tor an  abaolnte  duty  instead  of  the  duty  of  ex- 
ercising the  highest  degree  of  care. 

[Ed.    Note. — ^For   other   cases,    see    Carriers, 
Cent  Dig.  H  132ft-1337;  Dec  Dig.  §  321.*] 
6.  Tbial  (I  251*)— iNSTBucnoNS. 

Where  the  gist  of  the  charge  made  by  the 
complaint  in  an  action  for  injuries  to  a  street 
ear  passenger  while  alighting  was  the  sudden 
starting  of  the  car,  throwing  the  passenger  to 
the  ground,  a  charge  that  if  the  car  stopped  in 
obedience  to  a  signal  and  if  while  the  passenger 
was  on  the  running  board  to  alight,  the  com- 
pany's servants,  wiuout  notice,  negligently  put 
the  car  in  motion,  throwing  the  passenger  to 
the  ground,  it  was  liable,  was  not  objectionable 
as  not  pertinent  to  jMe  issue  tendered  by  the 
complaint 

[£:d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  K  587-595;   Dec  Dig.  {  261.*] 

Appeal  from  drcnlt  Court,  dark  Coun- 
ty:  Harry  C.  Montgomery,  Judge. 

Action  by  Mary  Eorbe  against  the  Ix>ul8- 
Tflle  &  Southern  Indiana  Traction  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
pealed to  the  Appellate  Court  and  It  trana- 
ferred  the  case  to  the  Supreme  Court  under 
Bums'  Ann.  St  1908,  |  1894.  Beversed  and 
new  trial  ordered. 

For  opinion  in  Appellate  Court  before 
transfer,  see  90  M.  E.  483. 

George  B.  Volgbt  and  Charles  D.  Kelso, 
for  appellant  Stotsenbnrg  &  Weathers,  for 
appellee 


JORDAN,  J.  As  disclosed  by  appellee's 
complaint,  appellant  railroad  company  is  a 
cori>oration  duly  organized,  etc  It  owns  and 
operates  an  electric  street  railroad  in  the 
dty  of  New  Albany,  Floyd  county,  Ind.,  and 
Is  a  common  carrier  of  passengers  for  hire 
over  its  road.  It  further  appears  from  the 
complaint  that  on  August  29,  1906,  plaintiff 
below  (appellee  herein)  became  and  was  ac- 
cepted by  appellant  as  a  passenger  on  one 
of  its  cars  so  owned,  controlled,  managed, 
and  conducted  by  it  in  the  dty  of  New  Al> 
bany;  that  she  became  a  passenger  on  the 
car  at  the  north  terminus  of  the  State  street 
line  In  said  dty  and  she  desired  to  be  car- 
rled  as  a  passenger  on  the  car  to  the  inter- 
section of  State  and  Spring  streets  in  that 
city,  a  regular  stopping  place  on  signal  to  the 
conductor  of  the  car.  As  the  car  upon  which 
she  had  taken  passage  readied  said  r^nlar 
stopping  place,  one  of  the  passengers  tboe- 
on  gaye  the  usual  signal  to  the  conductor  in 
charge  of  the  car  for  stopping ;  that  the  con- 
ductor signaled  the  motorman  to  stop  the  car 
at  said  stopping  place;  that  as  the  car  was 
stopping  the  plaintiff  arose  from  her  seat 
therein  and  while  It  was  moTlng  very  slow- 
ly she  stepped  with  one  foot  on  the  running 
board  at  the  car  so  that  she  could  quickly 
alight  therefrom  when  the  car  came  to  a 
full  stop.  While  the  plaintiff  was  so  in  the 
act  of  stepping  on  the  numing  board,  the  con- 
ductor in  charge  «^  the  car  negligently  sig- 
naled the  motorman  to  start  the  car,  and  In 
response  to  such  signal  the  car  was  sudd«i- 
ly,  and  to  the  plaintiff  unexpectedly,  started 
forward  'with  a  sudden  and  unexpected 
movement  thereof,  by  reason  of  wbidi  plain- 
tiff was  thrown  to  the  ground  and  injured. 

The  answer  was  a  g;eneral  denial.  Trial 
by  jury  and  general  verdict  returned  in 
favor  of  plaintiff;  also  answers  to  a  series 
of  interrogatories  were  returned  by  the  jury. 
Over  appellant's  motion  for  a  new  trial 
judgment  was  rendered  on  the  general  w> 
diet  The  errors  relied  upon  for  a  rever- 
sal are:  (1)  Overruling  demurrer  to  the  com- 
plaint (2)  Overruling  motion  for  a  new 
trial. 

The  complaint  Is  said  to  be  defective  be- 
cause it  does  not  allege  that  the  place  where 
the  acddent  in  question  occurred  was  one 
where  appellant  company  was  required  to 
stop  for  the  purpose  of  permitting  passengers 
to  alight  from  its  cars.  This  critldsm,  un- 
der the  facts  alleged,  is  untenable  for  the 
complaint  shows  that  a  signal  was  given  to 
stop  the  car  upon  which  plaintiff  was  a  pas- 
senger at  a  regular  stopping  place,  being  tbe 
intersection  of  State  and  Spring  streets  In 
said  dty  of  New  Albany.  It  was  at  the  lat- 
ter place  where  the  accident  happened.  This 
point  or  place  being  a  regular  or  usual  stop- 
ping place  on  appellant's  line  to  recdve  and 
discharge  passengers,  it  certainly  may  be 
said  to  be  one  at  which  the  company  was  re- 
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quired  to  stop  to  receive  and  discbarge  pas- 
sengers from  Its  cars.  The  complaint  Is  not 
open  to  the  criticism  In  question. 
•  The  court,  at 'the  request  of  appellee^  gave 
the  Jury  Instruction  No.  4^  vrhlch  Is  as  fol- 
lows: "If  a  car  stops  at  a  place  where  cars 
are  accustomed  to  stop  for  the  discharge  of 
passengers,  a  passenger  desiring  to  alight 
has  a  right  to  assuma  that  the  car  will  re- 
main standing  long  enough  to  enable  all 
,who  desire  to  do  so  to  safely  alight  from  said 
car.  You  are  Instructed  that  stopping  a 
reasonable  time  for  a  passenger  to  alight 
from  such  car  is  not  sufficient  but  It  Is  the 
duty  of  the  conductor  or  other,  person  In 
<diarge  of  a  street  car  to  see  and  know  that 
no  passenger  Is  In  the  act  of  alighting  from 
such  car  or  In  a  dangerous  position  before 
patting  the  car,  of  which  he  is  In  charge. 
In  motion  again." 

Counsel  for  appellant  argue  that  this 
charge  Is  bad  because  It  does  not  dlsting^ulsh 
between  the  duty  to  do  a  certain  thing  and 
the  care  necessary  to  be  exercised  in  the 
performance  of  such  duty.  Th6  charge  Is 
palpably  erroneous,  and,  in  the  absence  of 
a  clear  showing  by  appellee  to  the  contrary, 
the  legal  presumption  Is  that  the  Instruction 
operated  to  the  substantial  prejudice  of  ap- 
pellant Cleiveland,  etc.,  B.  Co.  v.  Case,  91 
N.  Bv  23& 

i^l)ellant  company,  as  a  common  carrier 
of  passengers,  Is  not  an  Insurer  of  their  safe- 
ty. The  law  limits  its  duty  In  respect  to  its 
passengers  to  the  exercise  of  the  highest  de- 
gree of  care.  Indiana  Union  Traction  Co.  v. 
Keiter  (at  last  term)  92  N.  E.  982,  and  an- 
thorities  there  cited. 

In  this  latter  case  we  said:  "While  ap< 
pellant  as  a  common  carrier  of  passengers  Is 
not,  under  the  law,  an  Insurer  of  their  safe- 
ty, nevertheless  the  law  requires  of  it  che 
exercise  of  the  highest  degree  of  care  con- 
sistent with  the  mode  of  its  conveyance  and 
the  practical  prosecution  of  Its  business  for 
the  safety  and  protection  of  Its  passengers, 
and  it  Is  bound  to  continue  the  exercise  of 
such  care  until  Its  passengers  have  alighted 
from  the  cars  at  the  end  of  their  destination 
at  the  usual  place  of  stopping  the  cars." 

The  instruction  In  question  Is  open  to  the 
vice  that  it  advises  the  jury  as  a  legal  prop< 
osltlon  that  It  is  the  duty  of  a  conductor,  or 
other  person  In  charge  of  a  street  car,  to  see 
and  know  that  no  passenger  Is  in  the  act  of 
alighting  therefrom  or  in  a  dangerous  posi- 
tion before  putting  the  car  In  motion.  The 
negligence  of  appellant  In  starting  lis  car 
while  appellee  was  In  the  act  of  alighting 
therefrom  was  a  question  In  issue  to  be  de- 
termined .  by  the  jury.  Or,  in  other  words, 
the  jury  was  to  determine  whether  or  not  the 
conductor,  had  he  exercised  the  care  exacted 
by  the  law,  might  have  seen  or  known  that 
appellee  was  in  the  act  of  alighting  from  the 
car  at  the  time  It  was  started.    The  charge 


was  equivalent  to  Informing  the  Jury  that 
under  all  circumstances  it  Is  the  duty  of  a 
conductor  In  charge  of  a  street  car  to  see 
and  know  that  no  passenger  Is  in  the  act 
of  alighting  from  such  car.  Whether  appel- 
lant's conductor  In  charge  of  the  car  In  ques- 
tion, bad  he  exercised  the  care  required  by 
law,  could  have  seen  or  ooold  have  known 
that  appellee  was  In  the  act  of  alighting 
from  the  car  at  the  time  he  put  It  In  motion 
was  not  a  question  of  law,  but  one  of  fact  to 
be  determined  by  the  jury  under  proper  In- 
structions by  the  trial  court 

Appellant  next  complains  of  charge  No.  10 
given  at  the  request  of  appellee.  By  this 
charge  the  court  In  substance  advised  the 
jury  that  if  the  preponderance  of  the  evi- 
dence established  that  the  car  upon  which 
tiie  plaintiff  was  riding  was  stopped  In  obe- 
dience to  a  signal  at  said  stopping  place,  and 
that  at  the  time  she  went  upon  or  was  upon 
the  running  board  provided  fbr  the  pur- 
pose preparatory  and  for  tiie  purpose  of 
alighting  therefrom,  and  that  while  she  was 
so  situated  and  before  she  could  alight  but 
while  tn  the  act  of  alighting  and  while  us- 
ing due  care,  the  defendant's  servants  In 
charge  of  the  car,  without  notice  or  warning 
to  the  plaintiff,  negligently  put  the  car  in 
motion  and  thereby,  without  negligence  on 
plaintiff's  part  contributing  thereto,  threw 
her  to  the  grotud  and. Injured  ber,  defend- 
ant would  be  Uabl& 

It  Is  insisted  that  this  instruction  is  not 
pertinent  to  the  issue  tendered  by  the  com- 
plaint In  this,  however,  appellant's  counsel 
are  mistaken.  The  gist  of  the  charge  as 
made  by  the  complaint  Is  that  appellant  sud- 
denly started  Its  car,  and  by  that  act  threw 
appellee  to  the  ground,  and  she  was  thereby 
injured. 

Other  questions  relative  to  InstmctlonB  are 
argued  by  appellant's  counsel,  but  as  a  new 
trial  must  be  ordered  and  as  it  does  not  ap- 
pear that  these  questions  will  again  neces- 
sarily arise,  we  pass  them  without  considera- 
tion. 

For  the  error  of  the  court  in  giving  In- 
struction No.  4  as  requested  by  appellee,  the 
judgment  iB  reversed  and  a  new  trial  or- 
dered. 

074  Ind.  706) 

STATE  ex  rel.  DRUDGE  t.  DAVISSON, 
County  Surveyor.    (No.  21,768.) 

(Supreme  Court  of  Indiana.     Nov.  29,  1910.) 

1.  New  Trial  (8  125*)— Grounds— Irrsorn- 

ciENOT  OF  THE  Evidence. 

Under  BuniB'  Ann.  St.  1908,  J  586,  au- 
thorizing a  n«w  trial  for  insufiSciency  of  the  evi- 
dence, the  cause  for  a  new  trial  for  Insafficiency 
of  the  evidence  must  be  addressed  to  the  find- 
inKB  of  the  court  or  the  verdict,  and  not  to  the 
Bufficiency  of  the  evidence  to  sustain  the  judg- 
ment based  on  the  finding  or  verdict. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  S|  254,  255 ;  Dec.  Dig.  i  125.*] 


•for  otb«r  caaaa  bm  baum  toslo  and  mcUou  NUMBER  la  D«o.  Dig-  *  Am.  Dig.  Ker  N*.  SerlM  ft  Repf  Indezea 

Digitized  by  VJVJVJVIC 


Ind.) 


STATE  r.  DAVI8S0N. 


2.  New  Trial  (§  24*)— Judgment  (§  305*)— 
IitPBOPEB  Judgment— EemeCY. 

The  lemedy  for  an  imperfect  judgment  ren- 
dered on  the  facts  found  is  by  a  motion  to  mod- 
ify the  judgment^  and  not  by  a  motion  for  new 
trial. 

[Bd.  Note. — For  other  cases,  see  New  Trial, 
Cfnt.  Dig.  S  35:  Dec.  Dig.  |  24;*  Judgment, 
Cent.  Dig.  S|  5M,  607;  Dec.  Dig.  i  806.«] 

3.  Appeal  and  Ebbor  (S  294*)— Assignments 
OF  Kbbob— Review. 

Assignments  that  the  judgment  was  not 
fairly  supported  by  the  evidence,  tliat  the  deci- 
sion of  the  court  was  not  fairly  supported  by 
the  evidence,  that  the  judgment  was  clearly 
against  the  weight  of  the  evidence,  and  that  the 
decision  of  the  court  was  clearly  against  the 
weight  of  the  evidence,  are  not  independent  as- 
signments of  error,  and  the  questions  they  seek 
to  raise  can  be  reviewed  only  through  the  medi- 
um of  a  motion  for  new  triaL 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SS  1724r-1735;  Dec  Dig.  i 
294.*] 

4.  Appeal  and  Error  (J  996*)  —  Findings — 
Conclusiveness. 

The  Supreme  Court  will  not  weigh  con- 
flicting oral  evidence  or  evidence  of  any  charac- 
ter, where  it  cannot  be  placed  in  as  favorable  a 
ritnation  as  the  trial  court  to  correctly  weigh  it. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Bitot,  Cent.  Dig.  S  3807 ;  Dec  Dig.  |  §95.*] 

Appeal  from  Clrcnlt  Court,  Fulton  County ; 
Harry  Bemetha,  Judge. 

Mandamus  by  the  state  on  the  relation  of 
Jere  Drudge  against  A.  Clinton  Davisson, 
county  BurveyOT.  From  a  Judgment  for  de- 
fendant, relator  appealed  to  the  Appellate 
Cowt  and  it  (92  N.  B.  664)  transferred  the 
cause  to  the  Supreme  Court.    Affirmed. 

Bowley  &  Mattlce,  for  appellant.  J.  H. 
BIbler  and  Holman  &  Stephenson,  for  appel- 
lee. 

HADLKY,  3.  In  a  regular  proceeding,  the 
relator  entered  into  a  contract  with  appel- 
lee, as  county  surveyor,  to  clean  out  a  part 
of  t^  established  public  ditch.  The  relator, 
claiming  to  have  completed  the  Job  according 
to  tbe  contract,  demanded  approval  and  ac- 
ceptance by  api)ellee,  and  payment,  which 
was  refused  on  the  ground  that  tbe  work 
was  not  performed  as  required  by  the  con- 
tract Whereupon,  the  relator  brought  man- 
damus to  enforce,  against  appellee,  an  ap- 
proval and  payment  The  only  Issue  tried 
was,  whether  the  work  had  been  accomplish- 
ed In  accordance  with  the  contract  The 
trial  was  before  the  court  Many  witnesses 
were  called  and  examined  by  both  parties, 
and  there  was  a  finding  and. Judgment  against 
appellant. 

Tbe  latter  assigned  but  two  reasons  for 
a  new  trial,  as  follows:  (1)  The  Judgment  is 
not  sustained  by  sufficient  evidence.  (2)  The 
Judgment  Is  contrary  to  law.  The  motion  for 
a  new  trial  was  overruled,  and  In  this  court 
he  makes  tbe  following  assignments  of  error: 
(1)  The  court  erred  in  overruling  appellant's 
motion  for  a  new  trial.  (2)  The  Judgment  ap- 
pealed from  is  not  fairly  supported  by  the 


eyldencev  (3)  The  decision  of  the  court  Is 
not  fairly  supported  .by  the  evidence.  (4) 
The  Judgment  appealed  '  from  is  clearly 
against  the  weight  of  the  evidence.  (5)  The 
decision  of  the  court  is  clearly  against  the 
weight  of  the  evidence.  As  contended  by  ai>- 
pellee,  these  assignments  are  Insufficient  to 
present  any  question  to  this  court 

First,  as  to  the  causes  assigned  for  a  new 
trial:  The  complaint  is  not  'addressed  to  the 
finding  of  the  court,  as  the  statute  contem- 
plates (section  585,  Bums'  Ann.  St  1908), 
but  to  tbe  Judgment  based  upon  that  finding. 
The  Important  distinction  betwe^i  the  two 
seems  to  have  been  overlooked.  A  finding  of 
the  court,  or  verdict  of  the  Jury,  may  be 
fully  sustained  by  the  evidence,  and  the 
Judgment  rendered  ujjon  that  finding,  or  ver- 
dict, erroneous.  Such  an  occurrence  is  not 
infrequent  Hence,  our  Code  of  Procedure 
requires  that  the  remedy  for  an  imperfect 
finding  upon  the  facts  In  issue  must  foe  sought 
by  a  motion  for  a  new  trial,  thus  to  give  the 
trial  court,  upon  a  review,  an  opportunity  to 
correct  the  error,  and  the  remedy  for  an  Im- 
perfect Judgment  rendered  upon  the  facts 
found  must  be  sought  by  a  motion  to  modify 
tbe  same.  A  new  trial  of  the  cause  can  ef- 
fect no  relief  in  cases  where  the  Tlce  or  im- 
perfection complained  of  Is  rooted  In  the 
form  or  substance  of  the  Judgment.  Section 
585,  supra,  enumerates  eigtijt  causes  for  which 
a  new  trial  may  be  granted,  but  we  find  no 
sanction  in  any  of  them  for  entertaining 
those  presented  by  appellant.  Such  has  been 
the  unvarying  ruling  of  this  court  Hall 
V.  McDonald.  171  Ind.  9-18,  85  N.  E.  707; 
Mlgatz  V.  StlegUtz,  166  Ind.  361,  364,  77  N. 
B.  400;  Lynch  v.  Harvester  Co.,  159  Ind. 
675,  65  N.  E.  1025 ;  Gates  v.  Railroad  Co.,  154 
Ind.  338,  56  N.  B.  722 ;  Rodef  er  v.  Fletcher, 
89  Ind.  563;  Rosenzwelg  v.  Frazer,  82  Ind. 
342;  Hubbs  v.  State,  20  Ind.  App.  181,  60 
N.  B.  402. 

Assignments  numbered  2,  3,  4,  and  5  are 
unknown  to  the  statute,  and  cannot  be  recog- 
nized as  independent  assignments  of  error. 
Tbe  questions  they  seek  to  invoke  can  reach 
this  court  only  through  the  medium  of  a 
motion  for  a  new  triaL  Van  Busklrk  v. 
Stover,  162  Ind.  448,  450,  70  N.  B.  520;  Zim- 
merman v.  Gaumer,  152  Ind.  552,  554,  53  N. 
K.  829;  Mlgatz  ▼.  Stieglitz,  166  Ind.  361, 
364,  77  N.  E.  400;  Parklson  v.  Thompson,  164 
Ind.  009,  618,  73  N.  B.  100. 

We  will  say,  however,  in  passing,  with  re- 
spect to  the  duty  of  this  court  to  weigh  oral 
evidence,  that  appellant  plainly  misappre- 
hends the  holding  in  Parklson  y.  Thompson, 
supra,  the  doctrine  of  that  case,  and  which 
has  been  subsequently  followed  in  Bay  t. 
Baker,  165  Ind.  74,  91,  74  N.  B.  610,  Srfber- 
ling  ▼.  Porter,  165  Ind.  7,  12,  74  N.  E.  618, 
Karges  Furniture  Co.  t.  Union,  165  Ind.  421, 
423,  75  N.  E.  877,  2  I*  R.  A.  (N.  S.)  788, 
Tinkle  v.  Wallace,  167  Ind.  382,  394,  79  N. 
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B.  355,  Ifl  to  the  effect  that  thla  court.  In 
casea  where  there  la  a  substantial  conflict  in 
the  testimony,  will  not  nndertake  to  weigh 
oral  evidence,  or  evidence  of  any  character, 
where  this  court  cannot  'be  placed  in  as  fa- 
vorable a  situation  as  the  trial  court  to  cor- 
rectly weigh  It 
Judgment  affirmed. 


0.U  Ind.  na 

INSKBEIP  et  al.  t.  OILBBRT  et  aL 

(No.  21,7»1.) 

(Supreme  Court  of  Indiana.     Nov.  29,  1910.) 

1.  Drains  (|  86*)— AppeaI/—  Bond— Tncx  to 
File. 

An  appeal  bond,  filed  and  approved  within 
80  days  after  the  overruling  of  a  motion  for  a 
new  trial  in  drainage  proceMlngs,  ig  witliin  the 
time  lequired  by  Barns'  Ann.  St.  1908,  <  6143. 
[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  5  36.*] 

2.  Appbai.    aitd    EBbob    (i   395*)  —  Affeal 
Bonds— Defkcts—Eitect. 

Defects,  if  any,  in  an  appeal  bond  are  cared 
by  Bnms'  Ann.  St  1908,  1 1278,  providing  that 
no  bond  shall  be  void  for  want  of  form  or  sub- 
stance, but  the  principal  and  surety  shall  be 
bound  as  contemplated  by  law. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  U  2064-2070,  8127;  Dec.  Dig. 

8.  New  Tbiai.  (S  125*)— Oboundb. 

Assignments  of  causes  for  a  new  trial  that 
the  Judgment  is  not  sustained  by  evidence  and 
that  the  judgment  is  contrary  to  law  are  nnau- 
thorlzed;  the  remedy  against  such  errors  being 
through  an  exception  to  or  motion  to  modify 
the  judgment. 

[Eld.  Note.— For  other  cases,  see  New  Trial, 
Oent  Dig.  §g  264,  256 ;    Dec.  Dig.  {  125.*] 

Appeal  from  Circuit  Court,  WeUs  County; 
Charles  E.  Sturgis,  Judge. 

Proceedings  by  Philip  H.  Gilbert  and  oth- 
ers for  the  tiling  of  an  open  public  drain, 
and  Sarah  E.  Inskeep  and  others  filed  remon- 
strances. From  a-  Judgment  for  petitioners, 
remonatrators  appeal.    Affirmed. 

Frank  W.  Gordon  and  M.  W.  Walbort,  for 
appellants.  lUchhom  &  Tauglin,  for  appd- 
leee. 


MONKS,  J.  This  proceeding  was  brought 
by  appellees  before  the  board  of  commission- 
era  of  Wells  county  under  section  19  of  the 
drainage  act  of  1905  (Acts  1907,  p.  635),  being 
section  6174,  Bums'  Ann.  St  1908,  for  the 
tiling  of  an  open  public  drain. 

At  the  proper  time  appellants  each  filed  a 
m/pnnte  remonstrance  and  the  <»u8e  was 
tried  by  said  board  of  commissioners  and 
judgment  rendered  confirming  the  report  and 
estaiblishing  said  proposed  work.  Aiq)ellant8 
appealed  from  said  judgment  to  the  court 
below  where  the  cause  was  again  tried  and 
the  court  found  in  favor  of  appellees,  and 
over  the  separate  motion  for  each  appellant 
for  a  new  trial,  rendered  judgment  confirm- 
ing the  assessments  and  establishing  said 


proposed  work.  From  tbls  Judgment  aiqpd' 
lantB  appeaL 

AweUees  have  filed  a  motion  in  this  ooart 
to  dismiss  said  appeal  for  the  reason  that 
the  appeal  bond  was  not  filed  within  80  days 
after  the  assessments  were  approved  by  the 
court  below,  as  required  by  section  4  of  the 
act  of  1907  (Acta  1907,  p.  616),  being  section 
0143,  Bums'  Ann.  St  190a 

It  was  held  by  tills  court  in  Smith  r.  file- 
salda,  90  N.  B.  1009,  that  it  is  aUowable  to 
file  a  motion  for  a  new  trial  in  such  cases 
and  that  said  30  days  does  not  commfflice  to 
run  if  such  motion  ia  filed  after  the  assess- 
ments are  approved  by  the  court  until  said 
motion  for  a  new  trial  is  overruled.  See, 
also,  Prough  v.  Prongh,  91  N.  Bk  837.  It  ap- 
pears from  the  record  that  the  appeal  bond 
was  filed  and  approved  within  30  days  after 
said  motion  for  a  new  trial  was  overruled, 
which  was  within  the  time  required  by  said 
section  6143,  supra,  as  held  by  this  court  In 
Smith  V.  Biesalda,  anpra. 

Objections  are  urged  against  the  form 
of  said  bond  but  such  defects,  if  any,  are 
cured  by  section  1278,  Bums'  Ann.  St  1906. 
The  motion  to  dismiss  this  appeal  Is  there- 
fore overruled. 

The  only  errors  properly  assigned  in  tills 
court  call  in  question  the  action  of  the  court 
In  overmling  each  of  appellants'  separate 
motions  for  a  new  trial.  The  causes  for  a 
new  trial  assigned  in  each  of  said  motions 
are  "that  the  judgment  of  the  court  is  not 
sustained  by  sufficient  evidence,"  and  "that 
the  Judgment  of  the  court  Is  contrary  to 
law."  It  has  been  uniformly  held  that  causes 
for  a  new  trial  in  the  language  of  those  in 
appellants'  motions  were  unauthorized  and 
insufficient  In  clvU  cases.  Ewbank's  Manual, 
i  46;  Woollen's  Trial  Proc.  H  4420,  4424, 
and  cases  dted;  Notes  to  Clause  6,  |  585 
Bums'  Ann.  St  1908 ;  State  ex  rel.  v.  Davis- 
son  (No.  21,768,  this  term)  98  N.  B.  6;  HaU 
V.  McDonald,  171  Ind.  9,  18,  85  N.  El  707; 
Migatz  V.  SUeglitz,  166  Ind.  361,  364,  365,  77 
N.  E.  400 ;  I^ynch  v.  Harvester  Co.,  159  Ind. 
676,  677,  66  N.  E.  1026,  and  cases  cited ;  Gates 
▼.  Railroad  Co.,  164  Ind.  388^  843,  56  N.  B. 
722,  and  cases  dted ;  Rodef er  'v.  Fletcher, 
89  Ind.  563,  and  cases  dted ;  Rosenzweig  r. 
Fraser,  82  Ind.  342;  Hubb  t.  State,  20  Ind. 
App.  181,  60  N.  B.  402. 

In  Rodefer  t.  Fletcher,  supra,  the  causes 
for  a  new  trial  were  assigned  in  the  same 
terms  as  to  the  Judgment  as  in  the  case  at 
bar,  and  the  court  quoting  from  Rosenzwelg 
V.  Frazer,  supra,  said:  "These  are  not  stat- 
utory causes  for  a  new  trial.  •  •  •  It  Is 
cause  for  a  new  trial  If  the  verdict  or  finding 
is  not  sustained  by  the  evidence  or  is  con- 
trary to  law,  but  not  so  of  the  judgment  It 
frequently  occurs  that,  upon  verdicts  or  find* 
Inga  in  strict  accord  with  the  law  and  the 
evidence,  judgments  contrary  to  both  the  law 
and  the  evidence  are  rendered.    But  ns  has 
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been  often  decided,  tbe  remedy  against  sncb 
errors  must  be  sought  through  an  exception 
to,  or  a  motion  to  modify,  the  Judgment" 

It  follows  that  appellants'  motions  "for  a 
new  trial  were  not  suflScIent,  either  In  form 
or  substance,  to  call  In  question  below  the 
correctness  of  the  court's  finding  under  the 
law  or  evidence,  and  that  the  rulings  npoh 
such  motions  present  no  question  for  our 
decision." 

Judgment  affirmed. 


(1T4  lDd..«0) 
TAYLOH  V.  TATTiOR  et  aL    (No.  21,899.) 
(Suprone  Court  of  Indiana.    Nor.  29, 1910.) 

1.  Wills  (8  6S*)— Testamiktabt  iNOAPACirr 

— ^EVIDEWOE. 

In  a  snit  to  revoke  a  wlU  for  testamentary 
Incapacity,  mnch  latitude  should  be  allowed 
In  the  admission  of  evidence  of  testator's  condi- 
tion prior  and  sabeequent  to  the  execution  of  the 
wUl. 

[Ed.  Note.— For  other  eases,  see  ynWa,  Cent 
Dig.  H  111-130;   Dec.  Dig.  I  53.«] 

2.  Wills  (S  58*)— Tzbtauentabt  iNOAFAcrrr 

— BVIDEKCE. 

The  question  of  the  admissibility  of  evi- 
dence of  the  mental  condition  of  testator  prior 
and  subsequent  to  the  execution  of  his  will,  at- 
tacked for  testamentary  incapacity,  is  one  of 
relevancy,  and  the  inqtury  mast  be  sufficiently 
near  in  point  of  time  to  aid  the  jury  in  deter- 
mining the  mental  condition  at  tbe  time  of  the 
execution  of  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  a  111-130;   Dec  Dig.  §  53.*] 

3.  Appeal  anu  Erbos  (g  1056*)— E>bboneous 

RULIHOS  ON  EVIDKNOB— REVIKW. 

The  court  will  reverse  for  the  rejection  of 
material  and  competent  evidence  going  to  a  ma- 
terial point  in  israe  and  not  specolative. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S|  4187-1193;  Dec.  Dig.  § 
1056.*] 

4.  Insane  Persons   (S  26*)— Inquisitions— 
Conclusiveness  op  Adjudication. 

An  adjudication  In  lunacy  proceedings  that 
a  iterson  is  of  unsoond  mind  and  incapable  of 
managing  his  estate  is  only  prima  facie  evidence 
of  mental  incapacity. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Dec  Dig.  8  26.*] 

5.  Wills  (8  53*)— Testamentabt  Inoapaoitt 
— EviDKNCK— AoinssiBiLrnr. 

Where,  in  a  snit  to  set  aside  the  probate  of 
a  will  on  the  ground  of  testamentary  incapacity, 
the  evidence  showed  that  testatrix  was  stricken 
with  apoplexy  a  year  before  the  ereentjon  of 
her  will,  and  that  she  survived  about  7%  years, 
and  there  was  direct  evidence  of  her  mental  ck- 
padty  at  the  time  of  the  execution  of  her  will, 
the  exclusion  of  the  petition,  answer,  and  juug- 
ment  in  lunacy  proceedings,  resultine^  in  an 
adjudication  that  she  was  of  unsound  mind,  ren- 
dered five  years  after  the  making  of  the  will, 
was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  88  111-130 ;   Dec  Dig.  8  53.*] 

6.  Evidence  (g  553*)— Htpothetioai,  Ques- 
tions—Requisites. 

A  hypothetical  question  mtist  embrace  facts 
of  which  there  is  some  evidence  or  wMch  may 
fairly  be  inferred  from  the  evidence,  and  where 
the  facts   assumed   in  the  question  are   clearly 


BO  exaggerated  as  to  Impair  the  colnlon,  or  are 
such  manifest  assumptions  as  to  be  misleading, 
it  should  be  excluded,  and  its  admission  may  l>e 
prejudicial  error. 

[Ed.  Note.— For  other  eases,  see  Evidence, 
Cent  Dig.  8S  2369^2874;   Dec  Dig.  8  653.*] 

7.  Evidence  (8  570*)— Htpothetioai,  Qun- 

TIOHS— RxqUIBITBS. 

The  value  of  an  opinion  given  In  response 
to  a  hypothetical  question  depends  on  there  be- 
ing evidence,  admiasions,  or  facts  proved  on 
which  it  is  based. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  8  570.*] 

8.  Evidence  (S  553*)— HTPormenoAi.  Ques- 
tions—Rsqujsitbs. 

A  party  may  put  his  hypothetical  case  in 
putting  by pothetical  questions  to  an  expert  as  he 
claims  it  to  be  proved  or  within  reasonable  In- 
ferences from  the  evidence,  and  the  jury  will 
determine  whether  it  is  so  supported  by  uie  ev- 
idence as  to  be  of  any  value,  or  as  to  the 
weight  they  will  give  it 

[Ed.  Note.— For  other  cases,  see  EJvidence, 
Cent  Dig.  8§  2368-2874;  Dec.  Dig.  8  658.*] 

9.  Evidence  (g  558*)  —  Htpoxhetioal  Ques- 
tions—Cbobs-Exauination. 

The  opinion  of  an  expert  given  In  response 
to  a  hypothetical  question  may  be  tested  by 
cross-examination,  by  omissions  and  additions 
to  the  original  question,  or  by  a  new  statement 
of  facts. 

[Ed.  Note.— For  other  cases,  see  Elvidenoe, 
Dec.  Dig.  8  558.*] 

10.  Appeal  and  Ebbob  (g  1053*)— Bbboneous 
Allowance  op  Questionb  Put  to  Expebts 
— Cubed  by  Instructions. 

The  error  in  allowing  a  hypothetical  ques- 
tion because  inserting  facts  not  supported  bj  ev- 
idence was  cured  by  an  Instruction  that  u  any 
of  the  facts  contained  in  the  question  were  not 
proved  by  evidence,  they  were  not  to  be  taken 
as  true,  and,  if  of  such  diaracter  as  to  destroy 
the  reliability  of  the  opinion  based  on  the  hy- 
Iiothesis  stated,  the  jury  should  attach  no  weight 
to  the  opinion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8S  4178^184;  Dec.  Dig.  8 
1053.*] 

11.  Wills  (8  561*)— Estates  Devised— De- 
BCBiPTioN  OP  Pbopertt— Sufficiency. 

A  tesutrix  owned  the  W.  ^  of  the  N.  E.  ^ 
and  20  acres  of  the  N.  E.  ^  and  the  S.  21.18 
acres  of  the  N.  Bk  ^  of  the  N.  E.  ^  qf  a  sec- 
tion. A  public  hii^way  ran  north  and  sooth 
along  the  east  line  of  the  21.18  acres.  The 
house  was  on  the  latter  tract  and  the  bam  on 
the  adjacent  80-acre  tract  By  will  she  gave 
"41i8/jgg  acres  ofC  the  east  end  oithe  121^vioo 
acre  tract"  to  her  husband  for  life  with  gift  over, 
excepting  a  half  acre  erroneously  described  as 
located  in  northeast  instead  of  the  southeast 
comer,  deeded  to  a  third  person  and  the  east 
half  of  the  remaining  80  acres  she  devised  to 
another  and  the  west  half  to  another.  Betd, 
that  the  description  in  the  quoted  phrase  was 
sufficient  to  locate  the  41.18  acres  lying  farthest 
to  the  east,  and  the  fact  that  the  one-naU  acre 
was  erroneously  described  did  not  prevent  its 
identification. 

[Ed.  Note.— For  other  cases,  see  Wills,  Oeat 
Dig.  8S  1221-1224;  Dec  Dig.  g  561.*] 

12.  Wills    (g   560*)— Estates   Devised— De- 

SCBIPTION  OF  PROPEBTT— SUFFIOIBNOT. 

A  will  so  describing  the  real  estate  devised 
as  to  furnish  means  of  identifying  it  sufficient- 
ly describes  the  property. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  gg  1210-1220;   Dec.  Dig.  g  560.*] 
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13.  Wills  (J  330*)— Testamentabt  Capacity 
— Instructions. 

Where,  in  a  suit  to  set  aside  the  probate 
of  a  will,  it  was  urged  to  show  mental  incapaci- 
ty that  testatrix  furnished  no  outlet  to  land 
devised  to  the  deyisee  attacking  the  will,  an  in- 
struction that  If  the  tracts  devised  to  the  devi- 
see complaining  and  to  another  were  without  any 
public  highway  on  their  borders,  and  ingress 
and  egress  to  and  from  them  at  the  time  the  will 
was  made  were  by  means  of  private  roadways, 
the  roadways  would  be  appurtenant  to  the  tracts 
and  would  pass  by  the  devise,  and  the  devisee 
could  not  be  lawfully  excluded  from  their  use, 
was  sufficiently  favorable  to  the  devisee  attack- 
ing the  will,  though  it  could  be  urged  that  the 
failure  of  testatrix  to  provide  a  wa;r  to  land  de- 
vised tended  to  show  testamentary  incapacity. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  §  330.*] 

14.  Appeal  and  Ebbor  (§  301*)— Qukstionb 
Reviewable— New  Trial. 

The  action  of  the  court  in  excluding  testi- 
mony on  objections  sustained  not  assigned  as  a 
cause  for  new  trial  will  not  be  considered  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  1743-1755;  Dec.  Dig.  | 
301.*] 

16.  Appeal  and  Erbob  (§  260*)— Rulings  on 

BviDENCB— Exceptions. 

Where  no  exception  was  taken  to  the  ad- 
mission of  evidence  for  a  specified  purpose,  the 
action  of  the  court  was  not  reviewable  on  ap- 
peal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1503-1515;  Dec  Dig.  | 
260.*] 

Appeal  from  Circuit  Court,  Delaware 
County ;   Joseph  G.  Leffler,  Judge. 

Action  by  Henry  H.  Taylor  against  Sam- 
ud  K.  Taylor  and  others  to  revolce  the  pro- 
bate of  a  win.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.    AfBrmed. 

C.  B.  Templer,  W.  A.  Thompson,  W.  H. 
Thompson,  and  R.  W.  Sprague,  for  appellant 
William  W.  Orr  and  Harry  H.  Orr,  for  ap- 
pellees. 

MYERS,  C.  J.  Appellant  filed  his  com- 
plaint J^ly  3,  1907,  making  appellee  Samuel 
K.  Taylor,  who  is  his  brother  and  the  exec- 
utor, defendant,  to  set  aside,  and  revoke  the 
probate  of  the  will  of  his  mother  on  the 
grounds  of  her  unsoundness  of  mind  and  un- 
due Influence  exerted  in  the  execution  of  her 
wUl.  The  sole  error  presented  Is  upon  over- 
ruling the  motion  for  a  new  trial. 

The  testatrix  was  stricken  with  apoplexy 
July  12,  1890,  at  the  age  of  63  years,  and 
died  In  January,  1907.  The  wlU  was  dated 
July  3,  1900.  The  stroke  of  apoplexy  affect- 
ed her  speech,  but  she  Improved  so  that  she 
could  talk.  It  affected  her  locomotion,  and 
the  use  of  her  entire  left  side,  so  that  she 
could  not  walk  thereafter,  and  was  moved 
about  in  a  wheeling  chair.  When  first  para- 
lyzed, her  mouth  and  one  eye  were  drawn 
aside,  hut  these  conditions  became  almost 
normal  before  the  will  was  made.  The  use 
of  her  left  arm  and  left  leg  was  never  re- 
stored.   She  had  a  second  stroke  of  apoplexy 


in  July,  1906.  She  was  the  wife  of  a  farmer, 
and  owned  121  acres  of  land  upon  which, 
with  her  husband,  she  resided.  She  had 
been  a  widow  since  1905.  She  managed  her 
domestic  and  household  affairs  from  a  period 
shortly  after  the  first  stroke,  through  dlroc- 
tlons  to  others,  until  her  death.  By  her 
will  she  bequeathed  all  her  personal  prop- 
erty to  her  husband,  devised  41  acres  of  land 
to  Iilm  for  life  with  remainder  to  her  son 
Samuel,  and  also  devised  to  Samuel  40  acres 
additional,  and  appellant  40  acres.  Her  hus- 
band had  been  for  many  years  an  Invalid; 
she  Informed  the  justice  of  the  peace  who 
dreiw  her  will  as  to  the  disposition  of  her 
property,  which  was  irregular  in  outline. 
After  reviving  from  the  stroke,  she  directed, 
her  servants  as  to  the  household  affairs,  the 
purchase  of  clothing,  as  to  the  garden,  and 
the  fowls,  the  marketing,  and  Inquired  about 
and  took  part  in  the  arrangements  for  the 
farming  operations.  At  times '^he  cried  with- 
out any  expressed  reason  for  it,  though  at 
one  time  she  seemed  to  be  affected  by  the 
possible  results  her  affliction  might  have  up- 
on her  husband  and  their  property  aflUrs. 
She  read  newspapers.  Inquired  about  the 
neighbors,  and  their  families.  Sha  laughed 
and  talked  some  with  her  closest  friends, 
but  was  not  able  to  talk  freely.  Samuel 
Taylor  and  his  wife  waited  on  her  continu- 
ously for  about  nine  months.  The  physicians 
testified  as  to  the  tendency  of  apoplexy  to 
impair  the  mental  faculties,  and  as  to  its 
tendency  to  be  progressive.  The  evidence  Is 
confilcting  as  to  soundness  and  unsoundness 
of  mind  at  the  time  the  will  was  executed. 
With  no  claims  of  undue  Influence,  the  jury 
found  for  appellees.  The  testatrix  was  de- 
clared of  unbound  mind  and  incapable  of 
managing  her  estate  upon  a  complaint  filecf 
January  6,  1906.  Upon  the  trial  the  con- 
testor  offered  In  evidence  the  petition,  an- 
swer of  the  clerk,  and  the  judgment  of  the 
court  This  evidence  was  excluded,  and  er- 
ror Is  here  predicated  on  that  action.  There 
was  no  evidence  given,  or  offered,  to  the 
point  that  the  testatrix  was  of  unsound  inind 
or  enfeebled  prior  to  the  stroke  of  apoplexy. 
The  evidence  offered  was  of  a  status  found 
to  exist  5%  years  afterward.  It  cannot  oe 
doubted  that  much  latitude  In  point  of  time, 
both  before  and  after  the  transaction  under 
inquiry,  is  allowable  in  determining  the  ques- 
tion of  soundness  or  unsoundness  of  mind. 
The  reason  for  the  rule  is  app(irent  The 
consistency  or  Inconsistency  of  acta  or  deic- 
larations,  differences  In  conduct  towards 
family,  relatives,  and  friends,  and  differences 
In  habits  of  life  at  different  times,  if  they 
exist  are  reievant  to,  and  sometimes  high- 
ly indicative  of,  conditions  of  mind,  and 
therefore  competent  for  the  purpose  .of  de- 
termining that  question,  when  they  are  of 
such  character  as  to  denote  the  mental  con- 
I  dltlon.    In  some  states  the  statute  authorizes 
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tlie  InqnliT  de  hmatlco  to  be  extended  to  a 
time  anterior  to  the  Inquiry  Itself;  but  our 
statute  does  not  authorize  a  retroactive  in- 
quiry to  be  made,  or  status  fixed,  though  we 
recognize  the  prima  facie  status  fixed  by 
the  adjudication,  and  hold  that,  even  though 
a  will  la  executed  after  an  adjudication  at 
n&Boiudnees,  mental  capacity  may  be  shown. 
Harrison  t.  Bishop  (1891)  131  Ind.  161,  SO 
N.  E.  10fi9,  81  Am.  St  B«p.  422. 

Reliance  is  based  upon  the  admissibility 
of  this  evidence  on  Nlcbol  v.  Thomas  (1876) 
63  Ind.  42.  This  was  an  action  to  set  aside 
«  deed  upon  the  ground  of  insanity  of  the 
grantor.  The  court  admitted  the  judgment 
declaring  the  grantor  unsound  of  mind  in  a 
proceeding  Instituted  7^  years  later,  as  tend- 
ing to  show  unsoundness  when  the  deed 
was  executed.  Other  evidence  tended  to 
snow  that  be  had  been  of  unsound  mind  for 
15  or  20  yean  before  the  deed  was  executed. 
The  evidence  of  Dr.  MendenhaU  as  to  the 
grantor  being,  and  having  tor  four  years 
previously  been,  of  unsound  mind,  was  held 
to  liave  been  erroneously  excluded.  This 
evidence  was  of  a  retroactive  character,  tak- 
ing the  mental  condition  of  the  grantor  to 
within  S^it  years  of  the  date  of  the  deed. 
While  it  was  held  that  both  the  record  of  the 
adjudication,  and  the  testimony  of  Dr.  Men- 
denhall  were  admissible,  the  opinion  does  not 
point  out  the  grounds  of  the  admissibility 
of  the  evidence.  It  is  quite  clear  that  Dr. 
Mendenhall's  testimony  was  admissible  and 
competent  because  he  was  an  expert,  and 
was  coupled  with  evidence  of  the  impaired 
mental  condition  of  the  grantor  having  exist- 
ed for  many  years  prior  to  the  conveyance. 
The  doctor's  testimony  was  directed  specif- 
ically to  detailed  acts  denoting  mental  con- 
dition ;  but  that  is  a  very  different  character 
of  evidence  from  the  record  of  an  adjudica- 
tion of  unsoundness  which  is  not  retroactive 
in  effect,  and  in  case  where  no  prior  weak- 
ness is  shown,  accept  that  it  might  be  rele- 
vant as  tending  to  show  continuance  of  a  con- 
dition shown  to  have  existed  long  previously 
(a  showing  not  present  in  this  case,  on  the 
jiresumption  of  the  continuance  of  a  con- 
dition of  mind  once  shown  to  exist),  but  a 
relevant  fact  may  be  excluded  without  con- 
stituting harmful  error,  when  the  fact,  if  ad- 
mitted, would  not  constitute  error,  so  that  in 
that  particular  case  the  admission  of  the  rec- 
ord was  relevant  and  clearly  not  harmful 
owing  to  the  presumption  of  continuing  in- 
capacity, while  the  exclusion  of  the  testi- 
mony of  Dr.  MendenhaU  was  harmful  by 
reason  of  the  same  presumption  and  the 
special  facts  disclosad  by  Dr.  MendenhaU. 
That  this  was  the  view  of  the  court  in  tliat 
case  is  disclosed  by  the  citation  of  Rush  v. 
Megee  (1871)  36  Ind.  69.  A  number  of  cases 
are  cited  by  appellant  to  the  proposition  that 
adjudications  of  insanity  are  competent  evi- 
dence, even  though  the  adjudication  is  sub- 
MQuent  to  the  execution  of  the  deed  or  will. 


An  examination  of  these  cases  discloses  that, 
with  one  or  two  exceptions,  tiey  are  cases 
where  under  the  statute,  in  (noceedlDga  de 
Innatico,  provision  was  made  for  a  retro- 
spective finding,  and  it  had  been  made;  In 
others,  the  adjudication  was  made  after  the 
date  of  the  transaction  inquired  into,  and  ad- 
mitted, and  the  admission  held  not  error; 
others,  where  there  was  evidence  of  mental 
capacity  prior  to  the  date  under  inquiry; 
other  cases  are  instances  where  adjudication 
had  preceded  the  date  of  the  question  in  con- 
troversy, and  involved  the  effect  of  the  ad- 
judication as  to  its  conclusiveness,  or  mere 
prima  facie  existence  of  insanity.  Wliilst 
large  latitude  should  be  allowed  in  all  such 
proceedings,  and  whilst  there  is  no  agreed 
limit  of  time  within  which  the  prior  or  sub- 
sequent condition  is  to  be  considered,  the 
circumstances  of  each  case  in  the  very  na- 
ture of  things  ought  to  control,  and  the  dis- 
cretion of  the  trial  judge,  though  reviewable 
for  abuse,  ought  to  have  weight  EMow  v. 
State  a900)  154  Ind.  664,  67  N.  B.  639 ;  Bow- 
er V.  Bower  (1895)  142  Ind.  194-197,  41  N.  B. 
523.  The  question  in  such  cases  is  necessar- 
ily  one   of   relevancy.     Howes   v.    Oolbum 

(1896)  165  Mass.  385,  43  N.  B.  126 ;  Lane  T; 
Moore  (1890)  151  Mass.  87,  23  N.  B.  828,  21 
Am.  St  Rep.  430;  Shaller  v.  Bnmstead  (1868) 
99  Mass.  112;  Herster  v.  Herster  (1889)  122 
Pa.  239, 16  AO.  842,  9  Am.  St  Rep.  95;  Rob^ 
tnson  V.  Hutchinson  (1863)  26  Yt  88,  60 
Am.  Dec  298;  In  re  Merriman's  Appeal 
<189e)  108  Mich.  454,  66  N.  W.  372;  Plttard 
▼.  Foster  (188^  12  lU.  App.  132;  Wlgmore; 
Evidence,  H  233,  1671,  and  cases  dted. 

There  are  well  considered  cases  holding-  a 
record  of  adjudication  subsequent  to  the  exe- 
cution of  the  Instrument  incompetent,  as  only 
fixing  a  status  as  of  the  date  of  the  adjudica- 
tion, after  a  period  as  short  as  two  years, 
and  also  as  wholly  inadmissible.  Howes  v. 
Colbum,  supra;  Entwhistle  v.  Melkle  (1899) 
180  111.  9,  64  N.  E.  217 ;    Rhoades  r.  PuUer 

(1897)  189  Mo.  179,  40  S.  W.  760;  Chase  v. 
Spencer  (1907)  150  Mich.  99,  113  N.  W.  678; 
Knox  V.  Haug  (1892)  48  Minn.  68,  60  N.  W. 
934;  In  re  Finney's  Will  0.880)  27  Minn.  280, 
6  N.  W.  791,  7  N.  W.  144 ;  Hopson  v.  Boyd 
(1845)  45  Ky.  296 ;  Shirley  v.  Taylor's  Heirs 
(1844)  44  Ky.  99;   Page  on  Wills,  i  402. 

The  inquiry  must  be  suflSciently  near  In 
point  of  time  to  aid  the  jury  In  determining 
the  mental  condition  at  the  time  of  the  exe- 
cution of  the  will.  Bnlow  v.  State,  supra; 
Herster  v.  Herster,  supra;  Lane  v.  Moorei 
supra ;  Nonnemacher  v.  Nonnemacher  (1894) 
159  Pa.  634,  28  Ati.  439;  Oorgas  v.  Sazman 
(1907)  216  Pa.  237,  65  Atl.  619;  Gre«i  V. 
State  (1894)  69  Ark.  246,  27  S.  W.  8. 

The  argument  here  is  simply  ah'  Infermce 
from  a  remote  fact  In  McCoy  y.  Jordan,  184 
Mass.  575,  69  N.  B.  858,  it  was  held  where 
there  was  an  offer  to  show,  where  a  man  had 
died  of,  a  named  disease,  tliat  it  might  have 
had  some  effect  upon  his  mind,  that  it  waa 
properly  excluded  as  being  too  much  oC  a' 
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contingency.  The  most  that  could  be  claim- 
ed, and  it  Is  BO  claimed  by  appellant,  la  that 
the  evldoice  offered  might  tend  to  show  that 
one  stricken  with  apoplexy  might  be  affect- 
ed mentally  from  that  fact;  but  there  was 
direct  evidence  given  on  that  subject.  It  Is 
true  that  the  court  will  not  stop  to  Inquire 
aa  to  the  effect  of  rejecting  material  and 
competent  evidence  offered,  but  will  reverse 
in  such  case;  but  it  must  be  material  and 
competent  evidence,  going  to  some  material 
point  In  issue,  and  not  speculative  in  Its  char- 
acter, or  involving  some  remote  matter.  In 
other  words.  It  must  be  evidence  which, 
though  not  necessarily  direct,  but  certainly 
from  which  the  Jury  might  draw  an  infer- 
ence of  fact,  and  which.  If  believed  by  them 
to  be  true,  might  have  an  effect  uixtn  their 
minds,  or  verdict.  We  know  as  a  matter  of 
common  knowledge  that  sane  people  become 
of  unsound  mind;  therefore  there  must  be 
some  point  of  time  when  they  thus  become. 
And  we  know  that  persons  of  unsound  mind 
may  have  Intervals  of  such  lucidity  of  mind 
that  they  are  comi)etent  to  execute  wills 
(Harrison  ▼.  Bishop,  supra) ;  hence  the  fact 
that  a  witness  has  testified  that  one  is  of 
sound  mind  at  one  time  is  only  remotely, 
if  at  all,  affected  by  the  fact  of  the  same 
person  5^  years  later  filing  a  petition  as- 
serting such  person  to  be  of  unsound  mind, 
and  incapable  of  managing  his  or  her  own 
estate,  at  that  tlm&  Waterman  t.  Whitney 
(1854)  11  N.  T.  157,  82  Am.  Dec.  71. 

The  adjudication  is  only  prima  facie  evlf 
dence  of  mental  Incapacity.  Blough  v.  Par- 
ry (18S6)  141  Ind.  403,  493,  40  N.  B.  70,  43 
N.  E.  560. 

We  cannot  perceive  that  the  evidence  was 
BO  clearly  competent,  or  bo  material,  tliat.  If 
given,  it  could  have  had  any  effect  or  influ- 
ence in  determining  the  question  of  the  men- 
tal capacity  of  the  testatrix  when  the  will 
was  executed,  when  there  was  direct  evi- 
dence to  the  point. 

Complaint  is  made  of  the  admission  of  the 
testimony  of  Dr.  Kemper  upon  a  hypothetical 
question.  In  which  many  of  the  facts  are 
claimed  to  be  assumed.  It  is  true  that  a 
hypothetical  question,  If  it  is  to  be  of  any 
value,  should  embrace  facts  of  which  there 
Is  some  evidence,  or  which  may  fairly  be  in- 
ferred from  the  evidence.  The  specific  ob- 
jection was  that  there  was  no  evidence  as  to 
the  extent  and  value  of  the  property  of  ap- 
pellant, or  that  the  testatrix  was  at  prayer 
meeting,  and  gave  testimony,  and  that  her 
husband  had  no  property.  There  was  evi- 
dence that  appellant  had  married  and  left 
home  at  about  the  age  of  18  years,  while  ax>- 
pellee  Samuel,  the  younger,  had  remained  at 
home  until  about  22  years  of  age,  and  had 
assisted  his  mother  upon  the  farm,  his  fa- 
ther being'  an  invalid  for  many  years,  and 
that  praytt  meetings  were  held  at  her  house. 
No  specific  evidence  has  been  poinded  out 
to  OS  as  to  the  husband  being  without  prop- 
erty, bat  It  la  shown  that  the  land  was  con- 


veyed to  the  testatrix  In  1860  by  her  father, 
and  that  her  husband  had  been  for  many 
years  an  invalid.  If  facta  are  assumed  In 
a  hypothetical  question  which  are  clearly  so 
exaggerated  as  to  Impair  the  opinion,  or  are 
such  manifest  assumptions  as  to  be  mislead- 
ing, confusing,  and  aside  from  evidence  or 
fair  inferences  from  the  evidence.  It  should 
be  excluded,  and  its  admiaalon  might  be  prej- 
udicial error  in  a  given  or  speciflc  case. 
But  the  weight  and  value  of  the  opinion  is 
a  question  for  the  Jury,  and  depends  for  its 
value  upon  there  being  evidence,  admlBsions, 
or  facts  proved,  upon  which  It  is  based. 
Louisville,  eta,  C!o.  v.  Wood  aSST)  113  Ind. 
544,  14  N.  E.  572,  16  N.  E.  197;  Delg,  Bx, 
V.  Morehead  (1886)  110  Ind.  451,  11  N.  B. 
458;  LouisvUle  C!o.  v.  Falvey  (1886)  104  Ind. 
400,  3  N.  E.  389,  4  N.  E.  906;  GueUg  v.  State 
(1879)  68  Ind.  94,  32  Am.  Bep.  99 ;  Howes  t. 
Colbum,  supra ;  CJhicago,  etc.,  Co.  v.  Boberts, 
(1907)  229  111.  481,  82  N.  E.  401;  Fairchild 
V.  Bascomb  (1862)  35  Vt  398;  17  Cyc.  244 
et  seq. 

A  party  may  put  his  hypothetical  case  as 
he  claims  It  to  be  proven,  or  within  reason- 
able Inferences  from  the  evidence,  and  the 
Jury  determines  whether  it  is  so  supported 
by  the  evidence  as  to  be  of  any  value,  or  as 
to  the  weight  and  value  they  will  give  it 
Louisville,  etc.,  Co.  v.  Wood,  supra;  Deig, 
Ex.,  V.  Morehead,  supra ;  Louisville,  etc.,  Co. 
V.  Falvey,  supra;  Goodwin  v.  State  (1884) 
96  Ind.  550;  Grand  Lodge  v.  Wietlng  (1807) 
168  111.  406,  48  N.  B.  59,  61  Am.  St  Bep.  123; 
Forsyth  v.  Doollttle  (1877)  120  U.  8.  73,  7 
Sup.  Ct.  408,  30  Ll  Ed.  586;  Kerr  ▼.  Lnns- 
ford  a888)  31  W.  Va.  669,  8  8.  E.  493,  2  L. 
B.  A.  668;  Cowley  v.  People  (1881)  83  N.  Y. 
464,  38  Am.  Rep.  464;  Schissler  t.  State 
(19(H)  122  Wis.  365,  99  N.  W.  693. 

The  opinion  may  be  tested  by  cross-exami- 
nation, by  omissions  and  additions  to  the 
original  question,  6r  by  an  entirely  new  state 
of  facts ;  and  that  was  done  in  this  instance. 
Bower  V.  Bower,  supra;  Louisville  Co.  ▼. 
Wood,  supra ;  Goodwin  v.  State,  supra ;  Da- 
vidson V.  State  (1893)  135  Ind.  254,  34  N.  B. 
072;  Jolmson  v,  Thompson,  72  Ind.  167,  37 
Am.  Bep.  162. 

Even  if  the  question  was  faulty  by  the  In- 
sertion of  some  facts  not  supported  by  the 
evidence,  so  that,  uncorrected,  an  error  might 
occur,  it  was  corrected  by  an  instruction 
that,  if  any  of  the  material  facts  contained 
in  the  question  were  not  shown  by  the  evi- 
dence to  be  true,  they  were  not  to  be  taken 
as  true,  because  embraced  in  the  question, 
and,  if  of  such  character  as  to  destroy  the 
reliability  of  the  opinion  based  upon  the  hy- 
pothesis stated,  they  should  attach  no  weight 
whatever  to  the  opinion.  This  instructlcm 
was  certainly  as  favorable  as  appellant  could 
ask.  Thomas  v.  Dabblemont  (1903)  31  Ind 
App.  146,  67  N.  B.  463. 

Criticism  is  made  of  instruction  No.  7. 
By  certiorari  It  is  disclosed  that  the  Instruc- 
tion as  originally  copied  Intd  the  transcript 
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omitted  tbe  part  which  has  been  supplied 
by  the  certtoTarl,  so  as  to  remove  the  ob- 
jection. The  will  is  attacked  as  showing 
mental  Incapacity  because  of  alleged  Indef- 
Inlteness  and  mistakes  of  description.  The 
land  consists  of  the  W.  %  of  the  N.  B.  ^, 
20  acres  of  the  N.  El  \i,  and  the  S.  21.18 
acres  of  the  E.  %  of  the  N.  B.  %  of  sec- 
tion 31,  township  21  N.,  i;ange  10  E.,  hi  Dela- 
ware county.  The  only  public  highway  on 
which  any  part  of  the  land  abuts  runs  north 
and  south  along  the  east  line  of  the  21.18 
acres.  The  residence  and  farm  buildings  are  in 
the  northwest  comer  of  this  21.18-acre  tract, 
and  a  lane  ran  west  from  the  highway  to  the 
residence  and  farm  buildings.  By  the  will 
41.18  acres  oS  the  east  end  of  the  tract, 
which  is  described  as  the  one  deeded  to  testa- 
trix by  her  father,  was  devised  to  her  hus- 
band for  life,  and  to  Samuel  In  fee,  except 
one-half  acre  deeded  to  Val  Taylor  In  the 
northeast  comer  of  the  tract,  and  the  east 
half  of  the  remaining  80  acres  devised  to 
Samuel,  and  the  west  half  to  appellant.  It 
appears  from  the  evidence  that  the  half  acre 
is  in  the  southeast  comer  of  the  20-acre 
tract  which  abuts  on  the  I^hway.  It  Is 
Insisted  that  the  description  41.18  acres  off 
the  east  end  of  the  121.18-acre  tract  is  an  Im- 
possible one,  and  the  fact  that  the  excepted 
half  acre  is  in  the  southeast  comer,  Instead 
of  the  northeast,  are  facts  evincing  the  laclc 
of  mental  comprehension  of  her  property  by 
the  testatrix.  We  do  not  think  there  could 
be  any  difficulty  in  locating  the  property  In- 
tended by  this  will,  as  the  41.18  acres  lying 
farthest  to  the  east,  and  the  fact  that  the 
one-half  acre  is  described  as  located  in  the 
northeast.  Instead  of  the  southeast,  comer, 
being  designated  as  the  property  sold  to  Val 
Taylor,  renders  the  tract  easily  identified, 
and  aids  In  Identifying  the  41.18  acres,  by 
reason  of  the  exception  therefrom.  -  There 
could  have  been  a  more  accurate  description ; 
but  calUng  it  the  east  end,  Instead  of  the 
east  side,  is  of  little  consequence  when  the 
whole  description  Is  considered  together. 
What  was  intended  Is  reasonably  apparent 
The  house  was  on  the  21.1S-acre  tract  and 
the  barn  on  the  adjoining  80-acre  tract,  and 
they  would  naturally  go  together,  espedally 
when  the  testatrix  was  making  provision  for 
her  invalid  husband.  Warner  v.  Marshall 
(1906)  166  Ind.  88,  110,  75  N.  E.  582 ;  Elsea 
T.  Adklns  (1905)  164  Ind.  580,  74  N.  B.  242, 
108  Am.  St  Rep.  320;  Ames  v.  Ames  (Ind. 
App.)  01  N.  B.  600;  Black  r.  Klchards  (1883) 
95  Ind.  184. 

It  is  not  the  office  of  a  deed  or  will  to  de- 
scribe the  property ;  but  If  It  furnishes  the 
means  of  Identifying  It  it  Is  sufficient  Fate 
V.  Bushong  (1908)  161  Ind.  533,  60  N.  B.  291, 
63  Ii.  B.  A.  593,  100  Am.  St  Rep.  287 ;  Bdens 
V.  Ulller  (1897)  147  Ind.  208,  46  N.  B.  626; 
Hook  V.  WUson-(1805)  142  Ind.  24,  41  N.  E. 
311,  51  Am.  St  Rep.  163;  Priest  v.  Lackey 
(18M)  140  Ind.  399,  39  N.  B.  54 ;  Groves  v. 
Cnlph  (1802)  132  Ind.  186,  31  N.  E.  569. 


It  appears  from  the  evidence  that  a  lane 
ran  west  from  the  public  highway  to  the 
bam  lot  of  about  one-half  acre  In  area  which 
was  on  the  east  side  of  the  80-acre  tract  and 
lies  west  of  the  house;  that  there  was  an- 
other lot  west  of,  and  communicating  with, 
the  bam  lot  and  there  Is  some  evidence  that  ' 
from  this  west  lot  a  lane  extended  west  to 
the  west  line  of  the  farm.  Under  this  state 
of  the  evidence,  which  was  argued  by  appel- 
lant as  tending  to  show  the  mental  Incapaci- 
ty of  the  testatrix  In  furnishing  no  outlet  to 
the  land  devised  to  appellant,  the  following 
Instruction  was  given :  "If  you  find  from  the 
evidence  that  the. tracts  of  land  devised  by 
the  instrumfent  In  question  to  Henry  Taylor, 
the  plaintiff,  and  the  one  to  Samuel  K.  Tay- 
lor, the  defendant,  or  either  of  them,  are 
without  any  irabllc  highway  on  their  borders, 
and  Ingress  and,  egress  to  and  from  them 
was  had  at  the  time  th»  will  was  made  and 
at  the  death  of  Jane  Taylor  by  means  of  a 
private  lane  or  roadway  leading  from  the 
public  highway  to  said  tract  or  tracts, 
over  and  across  some  other  part  or  parts  of 
Jane  Taylor's  farm,  then  such  private  lane 
or  roadway  would  be  appurtenant  to  said 
tracts,  or  tract  and  would  pass  by  the  de- 
vise under  the  Instrument,  and  such  owner 
could  not  lawfully  be  excluded  from  the  use 
of  such  lane  or  roadway,  but  would  have  the 
right  to  Its  ftee  use  at  all  times  in  gaining 
access  to  such  tract  or  tracts,  of  land.  Un- 
der such  conditions,  such  tracts,  or  tract 
would  be  entitled  to  have  attached  and  ap- 
purtenant to  it  a  way  of  necessity,  or  right 
of  ingress  and  egress  over  the  contiguous 
parts  or  tracts  of  the  said  farm  of  Jane 
Taylor  as  had  been  formerly  used  by  her  for 
that  purpose." 

It  Is  urged  that  this  lustmctlon  Is  with- 
out any  evidence  to  support  It  as  to  there 
being  any  private  lane  or  roadway  leading 
to  the  land  devised  to  appellant,  and  that  It 
could  not  be  appurtenant  for  the  reason 
that  one  cannot  have  an  appurtenance  in 
a  properQr  the  full  title  of  which  Is  In  him- 
self. There  was  some  evidence  of  a  littlo 
lane  extending  front  the  west  side  of  the  lot 
west  of  the  bam  to  the  west  side  of  the 
farm.  It  must  be  borne  in  mind  that  the 
Issue  here  was  not  whether  there  was  In 
fact  or  in  law,  a  way  of  ingress  or  egress  to 
the  land  devised  to  appellant  but  as  to  the 
mental  capacity  of  the  testatrix  to  make  the 
will;  but  we  infer  from  the  record  and  the 
brief  of  counsel  that  the  fact  of  no  provision 
being  made  for  a  way  to  this  land  was  a 
circumstance  In  determining  tbe  question  of 
mental  capacity.  That  may  have  been  trae ; 
but  this  was  not  a  case  for  the  determina- 
tion of  way  or  no  way,  or  where  located, 
and,  with  the  Insistence  upon  the  part  of 
appellant  appellees  were  entitled  to  an  tn- 
stractiOn  upon  the  legal  effect  of  the  condi- 
tions presented  by  the  evidence  as  the.p 
claim  It  to  be,  as  a  presumption  of  law  en- 
tering into  the  act  of  the  testa^lx  ^  ^e  > 
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execntlon  of  the  will.  The  location,  charac- 
ter, and  extent  of  the  lanes,  and  their  usee, 
were  not  gone  Into  very  fully  In  the  evi- 
dence; but  there  was  some  evidence  of  the 
use  of  lanes  Intercepted  by  lots  which  ex- 
tended from  the  highway  to  the  west  side  of 
the  farm. 

There  is  some  confusion  of  legal  terms 
and  legal  sequences  in  the  Instruction,  in  the 
failure  to  note  the  distinction  between  a 
"way  of  strict  necessity"  and  a  "way  ap- 
purtenant^' A  way  of  necessity  may  be- 
come a  way  appurtenant,  but  a  way  appur- 
tenant does  not  arise  alone  from  one  of 
neitessity;  It  may  arise  from  grant  or  pre- 
scription. It  will  be  noted'  that  the  language 
of  the. Instruction  ts  directed  to  a  case  of  a 
lane  or  way  leading  to  the  rear  tract,  which 
furnished  a  way  of  ingress  and  egress.  The 
fact  that  it  might  become  .a  way  appurte- 
nant, by  the  severance  under  the  will,  if  a 
way  existed,  or  woidd  arise  from  necessity 
from  the  severance,  without  regard  to  the 
existence  of  a  way,  could  tie  of  no  conse- 
quence, for  one  or  the  other  of  these  legal 
effects  must  arise  irrespective  of  location, 
and  could  not  affect  the  real  issue  In  the 
^ase,  unless  it  could  be  said  that  the  fail- 
are  to  definitely  refer  to  and  provide  a  way 
tended  to  show  unsoundness  of  mind,  which 
we  think  is  too  restrained  to. become  a  nec- 
essary Inference.  The  instruction  is  not  a 
model;  but,  taken  with  the  other  instruc- 
tions in  the  case.  It  could  not  have  led  the 
Jury'  to  any  other  conclusion  than  that  it 
must  apptear  that  a  way  existed,  which  was 
more  favorable  to  appellant  than  he  was  en- 
titled to,  and,  even  though  it  could  be  urg^ 
that  the  failure  to  provide  a  way  tended  to 
show  'unsoundness  of  mind,  that  fact  was 
just  as  potent  on  tliat  issue,  as  the  instruc- 
tion wad  drawn,  as-  it  would  have  been  with- 
out the  instruction. 

One  Ebet  had  filed  the  petition  in  1906  to 
have  the  testatrix  declared  of  unsound  mind 
and  Incapable  of  managing  her  own  estate. 
He  was  a  witness  In  the  case,  and  testified 
to  her  soundness  of  mind  at  the  time  of  the 
execution  of  the  will.  I^  was  asked  wheth- 
er he  was  the  same  George  W.  Eber  who  had 
filed  the  petition  stating  that  she  was  of  un- 
sound mind.  He  answered  that  he  was,  and 
on  appellee's  motion  the  answer  was  strick- 
en out,  and  exception  taken;  but  this  action 
was  not  assigned  as  cause  for  a  new  trial. 

One  Sunderland  was  a  witness  in  the  case, 
<nd  testified  as  to  testatrix's  soundness  of 
>nlnd  when  the  will  was  executed.  He  was 
asked  the  question  whether  he  had  not  tes- 
tified in  the  Insanity  proceeding  that  she 
"was  of  unsound  mind,  and  had  been  for 
six  years."  The  court  over  objection  ad- 
mitted the  answer  of  "No,"  saying  "It  Is 
proper  for  the  purpose  of  impeachment  on- 
ly." No  exception  was  taken  by  appellant, 
and  of  course  no  question  is  here  presented. 


.  A  witness  who  had  testified  that  the  testa- 
trix was  of  sound  mind  when  the  will  was 
executed  on  cross-examination  was  asked, 
"She  did  afterward  get  to  be  of  unsound 
mind,  didn't  she?"  Objection  to  this  ques- 
tion was  sustained. 

A  physician  who  had  attended  the  testa- 
trix at  the  time  she  was  first  stricken  with 
apoplexy,  and  about  the  time  the  will  was 
executed,  and  agaU' after  the  second  stroke, 
testified  that  she  was  of  sound  mind  when 
the  wUI  was  executed,  and  so  continued  un- 
til about  the  time  of  the  death  of  her  hus- 
band. On  cross-examination  he  was  asked, 
"She  did  become  of  unsound  mind,  didn't 
she.  Doctor?"  And  upon  objection  that  the- 
defendant  had  asked  him  as  to  her  mental 
condition  down  to  the  death  of  her  husband, 
and  that  the  Inquiry  should  be  limited  to 
that  time,  the  objection  was  sustained.  Nei- 
ther of  these  questions  was  presented,  or 
saved  by  the  motion  for  a  new  trial,  and 
are  not  reviewable  here.  Pulley  t.  State 
(1910)  92  N.  E.  550. 

We  have  not  been  able  to  perceive  any 
ground  of  objection  to  the  proceedings  or 
judgment  to  be  well  taken,  and  the  judgment 
is  affirmed. 


an  Ind.  708) 
BAKER  T.  STATE.     (No.  21,688.) 
(Supreme  Ckturt  of  Indiana.    Nov.  29,  1910.) 

1.  Cbiminal  Law   (S   1130*)— Afpeai/— Tiub 

TO  rn.E  BBIEF8. 

Under  Supreme  Court  rule  21,  as  amended 
June  20,  1901,  authorizing  the  filing  of  briefi 
by  appellee  in  criminal  cases  within  120  davs 
after  submission,  a  brief  by  the  state  on  the 
appeal  of  accused  filed  100  days  after  snbniiB- 
sion  Is  filed  in  time. 

[E^.  Note.— For  other  cases,  see  Ciiminal 
Law.  Cent.  Dig.  Si  2965-2970;  Dec.  Dig.  i 
1130.»] 

2.  Cbiminal  Law  (S  1092*)— Bill  or  Exokf- 
TioNS  — Piling  — OoMPLiAKCK  with  Stat- 
ute. 

Under  Barns'  Ann.  St  1908,  I  2163.  re- 
quiring the  filing  with  the  clerk  of  bills  of  ex- 
ceptions in  criminal  cases,  a  filing  of  a  bill  of 
exception  in  open  court  is  in  effect  a  placing 
thereof  in  the  manual  possession  of  the  clen 
for  the  court,  and  is  a  substantial  compliance 
with  the  statute. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  2834-2861;  Dec.  Dig.  % 
1092.*] 

3.  Criminal  Law  (S  785*)— Trial— Instbtjo- 
TIONS— Cautionary  Instruction. 

An  instruction  that  statements  on  cross- 
examination  of  enumerated  witnesses  of  accused 
as  to  the  crime  made  when  accused  waa  not 
present  were  not  binding  on  him,  but  that  the 
statements  should  be  considered  in  determining 
whether  the  witnesses  had  any  interest  in  the 
case  to  aid  in  determining  the  credit  to  be  given 
them  merely  guided  the  jury,  and  the  limita- 
tions were  correct  and  for  the  l>enefit  of  ac- 
cused. 


[Ed.    Note.— For   other   cases,    see    Criminal 
_aw.    Cent    Dig.    "  --  -     -«      -      . 

Dec.  Dig.  $  785.*] 


ll!;a.    moie. — am    muer    ctuieH,    see    «^nmiuiu 
Law,  _Ceut.  _Di|.    §f    177ft-1781,    1889-1894; 
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1  CBnONAt.  IM.W  (J  829*3— Tbiai/— Instruc- 
tions—  REFDSAt    TO    Give    Instbtjctions 

COVEBED   BY  THE  CHABOE   GIVEN. 

Where  the  court  charged  that  circtinistanceii 
alone,  to  be  sufficient  to  convict,  must  be  so 
conclusive  as  not  only  to  convince  each  juror 
of  KUilt  beyond  a  reasonable  doubt,  but  also 
exclude  aoensed's  contention  that  ihe  was  at 
home  when  the  crime  was  committed,  the  re- 
fusal to  charge  that  if  facts  enumerated  created 
a  reasonable  doubt  the  jury  must  acquit  was 
not  erroneous,  because  in  substance  covered  by 
the  charge 'given. 

[£d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig,  |  2011 ;  Dec  Dag.  §  829.*] 

5.  Cbminal  Law  (§§  423,  425*)— Acts  and 
Declarations  of  Conspibatobs— Admissi- 
Bn-nr. 

The  acts  or  declarations '  of  a  cotispirator 
are  admissible  against  a  co'conspirator  when 
done  or  made  in  the  prosecution  of  the  con- 
spiracy or  in  the  furtherance  of  the  object  or 
common  design^  bnt  where  the  conspiracy  is 
ended  bj  the  consummation  of  the  criminal  de- 
sign, mere  narrations  of  what  has  taken  place, 
having  no  tendenc'y  to  promote  the  common  de- 
sign, are  inadmissible  against  a  co-conspirator 
not  present 

[£d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |{  989-1010;  I)ec.  Dig.  H  423, 
425.*] 

6.  Cbiminai,  Law  ({  424*)— Acts  and  Dec- 
larations   of   Conspibatobs— AmassiBii.- 

ITT. 

Where,  on  a  trial  for  murder,  the  state  re- 
lied on  a  conspiracy  between  accused  and  t^itd 
persons,  statements  bj;  the  third  persons  seven 
months  after  the  homicide,  and  In  the  absence 
of  accnsed,  and  not  clearly  relating  to  the  homi- 
cide, were  inadmissible,^  and  the  error  in  .admit- 
ting them  was  prejudicial. 

[Gd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  $}  1002-1010;  I>ec.  Dig.  { 
42L*]  ■       ■ 

Appeal  from  Circuit  Court,  Huntington 
Coanty;   Samuel  E.  Cook,  Judge. 

John  Balcer  was  convicted  of  involuntary 
manslnnghter,  and  he  appeals.  Reversed,  and 
new  trial  ordered. 

John  Balder,  R.  K.  Erwln,  and  Bowers  & 
Feightner,  for  appellant.  James  Blnghani, 
Barrett  &  Morris,  A.  B.  Thomas,  A.  G.  Cav- 
ins,  E.  M.  White,  and  W.  H.  Xbou^son,  for 
the  State. 


BADUEX,  3-.  The  appellant  was  convicted 
of  Involuntary  manslaughter  on  an  Indict- 
ment charging  him  (1)  with  the  premeditated 
mnrder  of  Colunabus  Croy,  and  (2),  while 
committing  a  burglary,  with  the  felonious 
killing  of  Columbus  Croy. 

The  first  contention  of  bis  counsel  Is  that 
the  state  was  improperly  allowed  to  file  its 
brief  in  this  appeal,  which  was  received  by 
the  clerk  and  placed  upon  the  files  100  days 
after  the  submission  of  the  cause.  Appel- 
lant's counsd  labors  under  a  misapprehen- 
sion. On  June  20,  1901,  an  amendment  to 
rule  21  was  made  and  filed  in  these  words: 
"Except  that  in  criminal  cases  such  briefs 
(by  appellee)  shall  be  filed  within  120  days 
after  sutimifsslon."  Under  this  amendment 
the  state's  brief  was  timely  filed. 

The  Attorney  General  insists  that  the  three 


several  bills  of  exception,  .respectively  con-  • 
taining  instructions  given,  instructions  re- 
quested and  refused,  and  the  motion  for  a 
new  trial  and  afildavlts  in  support  thereof, 
are  not  In  the  record  for  want  of  proper 
identification.  It  is  shown  by  the  record  that 
eacb  of  said  bills,  after  being  properly  sign- 
ed by  the  Judge,  was  timely  filed  in  open 
court  The  Attorney  General  seeks  to  main- 
tain that  a  filing  In  oi)en  court  is  not  a, com- 
pliance with  section  2163,  Burns'  Ann.  St 
1908,  which  requires  all  bUls  of  exertion  in 
criminal  cases  to  be  filed  with  the  clerk...  We 
cannot  accept  bis  logic.  The  clerk  is  the 
custodian  of  all  the  files  of  the  court,  and  a 
filing  in  open  court  is  in  effect  a  placing  of 
the  file  in  the  manual  possession  of  the  cleik, 
for  the  court,  which  is  a-  substantial  , com- 
pliance with  the  statute. 

Complaint  is  made  of  the  giving  to  ^he 
jury  of  instruction.  No.  32,  ,  in  which  .  the 
court,  after  naming  certain  witnesses  that 
had  been  .called  by  the  defendant  and  who 
had  been  questioned  on  .cross-examination  as 
to  whether  or  not  they  bad  made  numerous 
statements  concerning  matters  in  relation  to 
the  crime,  at  various  times  after  tbe  death 
of  Columbus  Croy  and  at  times  and  -  places 
when  the  defendant  was  not  present,  said: 
"You  must  have  in  mind  that  such  statements, 
if  any  have  been  shown,  are  not'  binding  on  the 
defendants,  but  they  are  to  be  taken  or  con- 
sidered by  you  In  determining  whether  these 
witnesses  have  any  Interest,  bias,  prejudice, 
feeliag,  or  knowledge  of  the  crime,  and-  to 
aid  you  in  determining  the  weight,  or  credit 
to  be  given  their  testimony,  and  for  no  other 
purpose." 

The  objection  made  to  the  instructions  is, 
that  the  singling  out  of  a  class  of  witnesses, 
and  the  calling  of  attention  to  the  class  of 
facts  testified  about  in  cross-examination, 
tended  to  cast  suspicion  and  discredit  upon 
such  witnesses  and  their  testimony.  We 
think  counsel  wholly  misconceive  the  object 
and  natural  effect  of  such  an  Instruction. 
Clearly,  the  court  wa^  but  calling  attention 
to  the  particular  witnesses  and  their  testi- 
mony for  the  purpose  of  properly  guiding  the 
Jury  against  an  unwarranted  application  of 
testimony  to  the  injury  of  the  defendant 
The  limitations  stated  by  the  court  were  cor- 
rect and  discreet,  and  for  tbe  benefit  of  the 
defendant,  for  which  he  has  no  ground  of 
complaint 

Complaint  is  likewise  made  of  tbe  r^usal 
of  the  court  to  give  to  the  Jury  requests 
numbered  25  and  26.  These  propositions  set 
forth  divers  facts  appearing  In  evidence,  re- 
ferring to  tbe  character  of  the  wound  found 
upon  the  deceased,  the  position  of  the  body 
when- found  with  relation  to  the  saloon  that, 
it  is  claimed  by  tbe  state,  was  being  bur- 
glarized at  the  time  of  the  homicide,  and 
from  or  near  which.  It  is  claimed  the  fatal 
shot  was  fired,  the  condition  of  the  clothing 
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on  the  body,  from  all  of  wblch  attention  Is 
called  to  the  possibility  of  accident  and  the 
impossibility  of  committing  the  crime  in  the 
manner  contended  for  by  the  state,  and 
which  concluded  with  the  statement  that  If 
such  facts  created  in  the  minds  of  the  Jnry 
a  reasonable  doubt  as  to  any  material  point, 
it  was  their  duty  to  give  the  benefit  of  such 
doubt  to  the  defendant  and  acquit  him.  We 
think  there  was  no  error  In  the  refusal  ot  the 
court  to  give  these  last-named  Instructions, 
because  their  substance  was  fully  covered 
by  InstructionB  21,  22,  2S,  and  88,  given  by 
the  court  of  its  own  motion. 

In  21  the  Jury  was  advised  that  drcmn- 
stantlal  evidence  alone,  in  order  to  be  suffi- 
cient for  the  conviction  of  the  defendant, 
would  have  to  be  so  plain  and  conclusive  as 
not  only  to  convince  each  Juror  of  the  de- 
'  fendant's  guilt  beyond  a  reasonable  doubt, 
but  it  would  have  to  go  a  step  further  and 
also  exclude  or  drive  out  the  defendant's 
contention  that  he  was  at  home  when  the 
crime  was  committed.  In  other  words,  the 
drcnmstances  proven  in  the  case  would  have 
to  show  the  defendant's  guilt  and  also  show 
that  he  was  not  at  home  when  the  crime  was 
committed,  and  the  circumstances  would 
have  to  exclude  or  overcome  every  other 
claim  or  theory  of  Innocence  presented  by  the 
defendant  before  you  can  rely  on  them  for 
a  conviction.  Numbers  22,  23,  and  38  are  in 
the  same  vein,  and  present  the  rule  of  rea- 
sonable doubt  fully  and  in  a  manner  emi- 
nently fair  to  the  defendant  There  was  no 
error  in  refusing  to  give  the  Instructions  re- 
quested. 

One  La  Duke,  a  witness  for  the  state,  tes- 
tified, in  substance  that  the  defendant,  John 
Baker,  John  Stout,  Herman  Miller,  and  he, 
on  invitation  of  the  defendant,  some  time 
shortly  after  midnight  of  June  17,  190T,  went 
to  the  saloon  of  Joe  Faulkner  in  the  village 
ot  Woodbum  to  get  a  drink.  The  party  had 
been  drinking  heavily  before  at  other  places. 
They  approached  the  rear  of  the  Faulkner 
saloon  through  a  muddy  alley.  It  was  very 
dark.  Defendant  Baker  led.  Stout  next.  Mil- 
ler next,  and  witness  behind.  As  they  near- 
«sd  the  rear  of  the  saloon  the  defendant  pick- 
ed ttp  something  and  with  it  pried  at  the 
back  door.  Falling  to  effect  an  entrance  he 
said,  "Boys,  let  us  go  around  to  the  side 
window,"  and  so  doing  defendant  struck 
and  broke  the  window,  then  r^ched  In,  rais- 
ed the  window,  and  crawled  in.  After  get- 
ting in  he  put  his  head  and  shoulders  out  ot 
the  window  and  requested  Stout,  who  was 
standing  nearest  the  front  and  sidewalk,  to 
watdi  the  front  and  requested  Miller  and  the 
witness  to  watch  the  alley  and  rear.  Stout 
thereupon  stepped  towards  the  front.  The 
witness  and  Miller  gave  attention  to  the  rear 
and  soon  heard  some  one  coming  rapidly 
down  the  alley  and  heard  Stout,  who  was 
standing  near  the  front  of  the  saloon,  say, 
"Stand  back,  stand  back  there,  I  say,"  and 
then  he  fired  two  shots  towards  the  sidewalk, 


It  was  further  shown  that  Croy's  dead  body, 
pierced  by  bullets,  was  found  a  few  feet 
south  of  the  saloon  on  the  sidewalk. 

With  this  evidence  of  a  conspiracy  by  the 
four  persons  above  named  to  commit  the 
crime  of  burglary,  the  court  upon  the  trial 
permitted  the  state,  over  the  objection  of  the 
defendant,  to  ask,  and  the  said  John  Stout  to 
answer,  concerning  a  dialogue  between  him 
and  Herman  Miller,  two  of  the  alleged  con- 
spirators, in  the  presence  and  hearing  of 
Clarence  Omo,  in  the  absence  of  the  defend- 
ant and  seven  months  after  the  complete  con- 
snmatlon  of  the  alleged  conspiracy  and  death 
of  Croy,  to  wit:  "Q.  Are  you  acquainted  with 
Clarence  Omo,  otherwise  known  as  Hafley? 
A.  Xes,  sir.  Q.  I  will  ask  you  if,  two  wedcs 
before  your  arrest,  at  Bogenschutz's  saloon, 
across  from  the  courthouse,  on  Main  street 
north,  yon  saw  Clarence  Omo  In  that  sa- 
loon at  11  or  11 :80  o'dodc?  A.  No,  sir.  Q. 
Ten  o'dock?  A.  No,  sir;  I  didn't  see  him 
at  all.  Q.  And  I  will  atHt  you  if  It  isn't  a 
fact  that  Just  before  you  stepped  out  from 
the  rear  convenience  part  of  that  saloon. 
Just  before  you  met  htm,  you  didn't  say  to 
Herman  Miller,  Jointly  charged  with  you  in 
the  murder  of  Columbus  Croy,  'Forget  It, 
Miller,'  and  didn't  Miller  respond  to  you, 
'We  did  it,  and  they  can't  get  us.'  A.  No, 
sir ;  I  didn't  make  any  such  statement  Nev- 
er was  in  Bogenschutz's  saloon  with  Mr. 
Miller.  Q.  And  at  that  time  did  yon  not 
state  to  Herman  Miller,  'Forget  it  Miller,' 
and  did  not  respond  'We  fixed  him,  all 
right'  A.  No,  sir;  I  did  not  make  any  sudi 
statement  Q.  Xou  may  state  whether  you 
didn't  at  the  time  and  place  mentioned,  say 
to  Clarence  Omo,  'Shake  hands,'  and  ask 
him  what  he  was  doing  at  Fort  Wayne.  A. 
I  never  saw  Clarence  Omo  at  the  place.  Q. 
And  if  you  and  Herman  Miller  weren't  both 
at  that  time  Intoxicated?  A.  No,  sir.  Q. 
And  Just  before  you  met  CSarence  Omo  in 
the  rear  convenience  portion  of  that  saloon, 
did  you  not  say  to  Herman  Miller,  'Forget 
it  Miller,'  and  did  not  Herman  Miller  then 
say  to  you,  'Well,  It  is  done ;  they  can't  get 
us.  We  fixed  him,  all  right'  or  words  to 
that  effect?  A.  No,  sir;  I  did  not"  In  re- 
buttal, over  a  like  objection  of  the  defendant 
the  court  permitted  Clarence  Omo  to  testify 
afBrmatively  to  the  dialogue  between  Stout 
and  Miller,  as  above  set  out 

Appellant's  counsd  earnestly  contend  that 
the  admission  of  this  evidence  was  preju- 
dicial error,  and  we  are  led  to  agree  with 
them.  With  respect  to  the  declarations,  or 
confessions,  of  co-conspirators.  Judge  Elliott 
very  fairly  and  concisely  states  the  rule, 
thus:  "The  authorities  go  to  the  proposition 
that  the  acts,  or  statements  competent  to  be 
proved,  must  have  been  done,  or  made.  In  the 
prosecution  of  the  criminal  conspiracy,  or  in 
the  furtherance  of  the  object  or  common  de- 
sign of  the  conspiracy.  •  •  ♦  Such  acta 
are  proper  only  when  they  are  either  in  them- 
sdves  acts,  or  accompany  and  explain  acts, 
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for  which  others  are  responsible;  but  they 
are  not  admissible  when  in  the  nature  of  nar- 
ratlTeB,  description,  or  subsequent  confes- 
sions. •  •  •  Declarations  made  by  one  of 
the  conspirators  after  the  conspiracy  has 
been  eftected,  and  the  crime  perpetrated,  are 
not  admissible  in  evidence  against  any  ex- 
cept the  persons  making  them."  4  Elliott's 
Ev.  H  2942-2944,  and  many  authorities  cited 
in  note.  Mr.  Greenleaf  states  it  thus:  "Care 
must  be  taken  that  the  acts  and  declarations 
admitted  be  those  only  which  were  made  and 
done  during  the  pendency  of  the  criminal  en- 
terprise^ and  in  furtherance  of  its  objects. 
If  they  tiook  place  at  a  subsequent  period 
and  are,  thertf  ore^  merely  narrative  of  past 
occurrences,  they  are,  as  we  have  Just  seen, 
to  be  rejected."  1  Oreenlears  Bv.  (16th  Ed.) 
{  184b,  and  cases  dted  in  note.  To  the  same 
effect,  see  Moore  v.  Shields,  121  Ind.  267,  23 
N.  E.  89;  Ford  T.  State,  112  Ind.  378,  382,  14 
N.  B.  241;  Card  T.  State^  109  Ind.  415,  9  N. 
E.591. 

Mr.  Justice  Mitchell,  in  the  Moore  Case, 
supra,  said  on  the  same  subject :  "If  the  con- 
spiracy has  ended  by  the  consummation  of  the 
criminal  design,  mere  admissions  or  narra- 
tions of  what  has  taken  place,  which  had  no 
tendency  to  promote  the  common  design,  are 
not  admissible  against  tho^e  who  were  not 
present  when  the  admissions  were  made." 

The  testimony  was  evidently  admitted  up- 
on the  assumption,  or  theory,  that  the  state- 
ments between  Stout  and  Miller,  made  seven 
months  after  the  burglary  in  question  and 
homicide  of  Croy,  related  to  those  occnr- 
rences,  and  could  have  no  other  significance 
than  a  mere  mention  or  statement  of  these 
past  events.  But  what  was  there  in  the 
statemoits,  or  the  surroundings,  to  warrant 
such  assumption?  No  mention  was  made  of 
any  particular  occurrence,  or  act,  or  time  or 
place,  or  that  any  one  other  than  the  two  in 
conversation  had  any  i>artlclpation  or  connec- 
tion with  the  act  alluded  to.  For  aught  that 
appears  the  reference  might  have  been  to 
some  matter  wholly  foreign  to  the  killing  of 
Croy,  and  to  some  act  that  was  neither  in- 
famous nor  unlawful.  The  uncertainty  of 
Bach  loose  statements  lUnstrates  the  wisdom 
of  Mr.  Greenlears  text  above  quoted,  that 
care  must  be  taken  in  the  admission  of  such 
testimony.  It  is  very  clear  that  the  testi- 
mony should  have  been  excluded,  and  is  of 
a  character  to  make  It  quite  impossible  for 
this  court  to  say  it' was  not  harmful. 

Appellant  makes  the  point  that  be  was 
tried  and  acquitted  by  failure  of  the  Jury  to 
make  any  finding  under  the  second  count  of 
the  indictment,  which  charges  him  with  the 
killing  of  Croy,  while  engaged  in  the  com- 
mission of  an  unlawful  act,  and  was  found 
guilty  of  involuntary  manslau^ter  under  the 
first  count,  which  charges  him  with  the  will- 
ful kiUing  of  Croy,  and  insists  that  there  is 
a  fatal  variance  between  the  Charge  and  the 


proof.  This  question,  together  with  divers 
others  arising  under  the  motion  for  a  new 
trial  and  diiefly  relating  to  the  evidence^  we 
do  not  consider,  for  the  reason  that  they  are 
of  a  character  to  make  it  improbaible  that 
they  will  arise  again  upon  a  retrial. 

Judgment  reversed,  with  instructions  to 
grant  appellant  a  new  trlaL  The  clerk  will 
issue  the  proper  order  for  a  return  of  the 
prisoner  to  the  sheriff  of  Huntington  county. 


074  Ind.  e9i> 

JOHNSON  ▼.  CITY  OF  INDIANAPOLIS 
et  sL    (No.  21,500.) 

(Supreme  Court  «f  Indiana.    Nov.  29,  1910.> 

1.  MuniOIF.M.  (30BPOBATIONS  (i  33*)— AKITKX- 

ATiON  07  TEaiBiTOBT— Publication  of  Obdi- 

NANCES. 

Under  Boms'  Ann.  St  1908,  |  8896,  au- 
thorizing councils  of  cities  to  adopt  ordinances 
annexing  territory,  and  providing  that  an  ordi- 
nance shall  be  published  for  at  least  two  weeks 
in  a  newspaper  in  the  dty,  etc.,  the  publication 
of  an  annexation  ordinance  is  not  a  condition 
precedent  to  its  passage,  but  publication  is  mere- 
ly a  condition  subsequent,  and  a  failure  to 
publish  an  ordinance  does  not  affect  the  power 
of  the  council  in  the  adoption  thereof;  out  a ' 
failure  to  legally  publish  it  may  render  it  inop- 
erative. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  ||  81-97 ;  Dec.  Dig.  i 
83.*] 

2.  Mttnicipal  Cobpobatiorb  (i  83*>— Arnncx- 

IWG  TfcBBITOBT— COIXATEBAL  ATTACK. 

A  party  seeking  to  enjoin  the  mayor  and 
board  of  public  works  of  a  city  from  construct- 
ing a  sewer  so  as  to  create  a  lien  on  land,  on 
the  ground  that  the  land  has  never  l>een  legally 
annexed  to  the  rity,  collaterally  attacks  the  an- 
nexation proceeding,  and  the  presumption  must 
be  indulged  in  favor  of  the  acts  of  the  council 
in  the  proceeding. 

FESd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  96;  Dec.  Dig.  |  33.*) 

3.  MUNIOIPAI,    COBPOBATIONS    (|    824*)— PUB- 
LIC IMFBOVKUENTS — COIXATEBAL  ATTACK. 

A  patty  seeking  to  enjoin  the  city  au- 
thorities from  constructing  a  sewer  so  as  to  cre- 
ate a  lien  on  land,  on  the  ground  that  the  Iioard 
of  public  works  cannot  lawfully  decide  ttut  the 
improvement  will  be  a  benefit  to  property  af- 
fected thereby,  when  all  the  evidence  is  that  it 
will  be  of  nohenefit,  and  that  the  board  belongs 
to   the  administrative   department  of   the  city 

government  so  that  its  acts  can  be  inquired  into 
y  a  court  to  determine  whether  certain  facts 
exist  which  call  for  the  exercise  of  discretion  of 
the  l>oard,  collaterally  attacks  the  proceedings  of 
the  board  in  constructing  the  sewer,  and  the  pre- 
sumption must  be  indulged  in  favor  of  the  acts 
of  the  board. 

[E>].  Note. — For  other  cases,  see  Mnnidpal 
Corporations,  Cent  Dig.  H  847-849;  Dec.  Dig. 

4.  Municipal  Cobpobations  (§  33*)— Annsx- 

ATION   OF  TeBBITOBT— COLLATBBAL  ATTACK. 

An  action  collaterally  attacking  annexation 
proceedings  of  the  council  of  a  city  cannot  be 
maintained,  unless  it  is  apparent  on  the  face  of 
the  proceedings  that  the  council  had  no  juri»- 
diction  to  annex  the  property. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  96;  Dec.  Dig.  |  S3.*] 
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Q.  Statutes  (|  224*)— Constbuction— Inten- 
•  TTOK  OP  Legislature. 

■  -The  court  in  construing  a  statute  to  discov- 
er the  intention  of  the  Leeislature  may  exam- 
ine the  entire  statute  as  well  as  parts  thereof, 
and  mby  also  examine  acts  of  the  Legislature 
in  pari  materia,  passed  either  before  or  after  the 
statute  under -interpretation,  whether  repealed 
or  not. 

['£■&.  Note.— For '  other  cases,  see  Statutes, 
Cent.  Dig.  $i  300-306j   Dec.  Dig.  I  224.*] 

6.  MUNICIPAI,  COBPOBATIONS  ({  33*)— ANNEX- 
ATION OF  Terbitobt—Obdinancbs— Publi- 
cation. 

Acts  1905,  c.  129,  f  242  (Burns'  Ann.  St 
1968,  I  8896);  authorizing  the  conudl  of  a  city 
to  adopt  an  ordinance  finnexipg  territory  to  the 
dtr,  and  proriding  that  ^uch  ordinance  '  shall  be 
punlis)ied  for  at  least  two  consecutive  weeks," 
when  read  in  -  connection  with  sections  97,  99, 
117,  120,  124,  126,  of  the  act  relating  to  thfe 
pabltc&tion  of  various  notices  once  each  week 
for  a  jBpecifi^d  number  of ,  weeks,  and  in  connec- 
ffon  with  the  act  authorizing  the  alteration  of 
gracfe  crossings  in  proceedings  on  notice  publish- 
ed in  a  daily  newspaper  once  each  week  for 
two  consecutive  weeKS,  and  in  connection  with 
Acts  1889,  c  232,  declaring  that  publication  of 
affairs  of  the  dty  government  once  each  week 
for  the  number  of  weeks  required  by  law  shall 
be'  sufficient,  provides  for  the  publication  of  an 
annexation  ordinance  tn  one  issue  each  week  for 
two  consecutive  weeks. 

(ISd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  33.*] 

7.  MuNjcrpAi,  P0BPOBATION8  (J  83*)— Annex- 
ation or  Tebbitobt  —  Pboceedinos  —  Ap- 
peal. 

An  owner  of  a  pert  of  agricultural  lands 
annexed  to  a  city  by  ordinance,  adopted  as  au- 
thorized by  Acts  1906,  c.  129,  S  242,  who  feels 
aggrieved  by  the  action  may,  as  authorized  by 
section  243,  appeal  to  the  circuit  or  superior 
court,  and  where  he  fails  to  avail_  himself  of 
iiuch  remedies  he  cannot,  in  proceedings  to  con- 
struct a  sewer  so  as  to  create  a  lien  on  the 
land  in  the  territory  annexed,  insist  that  the 
council  did  not  have  sufficient  reason  for  an- 
nexing the  territory. 

[EM.  Kote.^For  other  cases,  see  Municipal 
Corporations)  Gent.  Dig.  i  93;  Dec.  Dig.  i  33.*] 

8.  Municipal  Cobpobations  (|  63*)— Acts  of 
Citt  Councils— Judicial  Review. 

The  expediency  of  acts  of  city  councils  in 
matters  over  which  they  have  jurisdiction  is  not 
a  judicial  question,  and  so  long  as  a  city  coun- 
cil does  not  transcend  the  scope  of  its  authority 
to  enact  ordinances,  or  violate  any  of  the  lim- 
itations to  the  exercise  of  its  powers,  it  will  not, 
in  the  absence  of  fraud,  be  interfered  with  by 
injunction. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SS  155,  1378,  1879; 
Dec.  Dig.  i  63.*] 

9.  Municipal  Cobpobations  (|  299*)— Pub- 
lic Impboveuents  —  Pbocbbdinos  —  Objko- 

TtONS. 

Under  Acts  1905,  c.  129, 1 117  (Bums*  Ann. 
St.  1908,  {  8722),  authorizing  the  board  of  pub- 
lic works  to  hear  persons  interested  or  whose 
property  will  b«  affected  by  a  proposed  improve- 
ment, on  the  question  of  special  benefits,  etc., 
the  board  may  exercise  its  own  honest  judgment, 
anti  it  need  not  decide  the  question  of  benefits 
on  liie  weight  of  the  evidence  formally  present- 
ed at.  the  prelimlnaty  hearing. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  800;  Dec.  Dig.  { 
289.*] 


Appeal  from  Superior  Court,  Marlon  Coun- 
ty;  Vinson  Carter,  Judge. 

Action  by  Charles  E.  Jolmson  against  the 
City  of  Indianapolis  and  others.  From  a 
Judgment  for  defendants  rendered  on  bus-' 
taining  a  demurrer  to  the  complaint,  plain- 
tiff appeals.  .  AflSrmed. 

Harding  &  Hoyey  and  O.  U.  Newman,  for 
appellant  Frederick  El.  Matson  and  E.  B. 
Walker,  for  a];>peUeeB. 

JORDAN,  J.  Action  by  appellant  against 
the  city  of  Indianapolis,  Ub  mayor;  and  the 
members  constituting  °  its  -  board  «lf  public 
works,  to  enjoin,  them  from  proceeding  to 
construct  a  certain  sewer,  and  also  to  en- 
join them  from  levying  an  assesament  to 
defray  the  costs  of  the  improvement  against 
the  lands  of  appellant,  which  are  situated 
within  the  taxing  district  Appellee's  sev- 
eral demurrers  for  want  of  facte  were  sus- 
tained to  the  complaint  and  appellant  hav- 
ing elected  to  stand  u;k>n  his  Complaint, 
Judgment  was  rendered  against  him  on  de- 
murrer. He  appeals  and  assigns  error  on 
the  ruling  of  the  court  in  sustaining  the  de- 
murrers. 

The  complaint  discloses  the  name  of  the 
mayor  of  said  city  and  the  name  of  the  sev- 
eral persons  constituting  its  board  of  public 
works.  Plaintiff  further  alleges  therein  that 
he  is  the  owner  in  fee  simple  of  the  follow- 
ing described  real  estate  situated  in  Marlon 
county,  state  of  Indiana,  to  wit:  (Here  bis 
lands  are  described.)  He  charges  that  his 
land  has  never  been  platted  and  that  none 
of  the  lands  adjacent  thereto  have  been 
platted  or  held  for  sale  as  town  lots  and 
have  never  been  placed  on  the  market  for 
sale  as  town  property;  that  he  and  his  fam- 
ily have  resided  for  many  years  in  a  dwell- 
ing upon  his  lands,  and  have  during  all 
said  years  and  do  now  depend  upon  the  cul- 
tivation thereof  for  a  livelihood,  and  it  is 
not  now  nor  has  it  been  his  Intention  to 
subdivide  his  lands,  or  to  offer  them  for 
city  purposes. 

It  is  charged  that  on  the  8d  day  of  De- 
cember, 1906,  the  common  council  of  said 
city  of  Indianapolis  passed  an  alleged  ordi- 
nance whereby  it  attempted  to  annex  to  the 
clt7  the  following  described  territory  lying 
east  thereof  as  theretofore  bounded  to  wit: 
(Here  the  territory  is  described  in  which  Is 
embraced  the  land  owned  by  appellant  and 
herein  In  controversy.) 

It  is  alleged  that  the  common  council  of 
said  city  of  Indianapolis  in  making  the  said 
annexation  did  not  exercise  the  legislative 
authority  conferred  upon  It  by  section  242 
of  the  towns  and  cities  act  of  1905  In  a 
reasonable  manner,  but  that  said  action  of 
the  council  was  unreasonable  in  this,  to 
wit,  that  the  east  line  of  said  territory  so 
embraced  in  said  alleged  annexation  ordl> 
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nance  Is  distant  more  than  7,000  feet  from 
the  east  bonndary  line  of  the  city  as  there- 
tofore established,  and  said  territory  bo  at- 
tempted to  'be  annexed  to  the  (3lty  embraced 
more  than  500  acres  of  unplatted,  farm  lands 
n-hlch  have  never  been  used  otherwise  than 
for  grazing,  agricnltnral,  and  horticultural 
purposes. 

It  is  further  averred  that  the  said  annexa- 
tion ordinance  was  passed  by  the  common 
council  of  said  dty  In  order  to  bring  said 
lands  Into  the  corporate  limits  so  that  they 
could  ibe  assessed  by  the  dty  authorities  for 
the  construction  of  what  is  known  and  call- 
ed "an  intercepting  sewer,"  which  is  pro- 
posed to  be  constructed  from  the  east  end 
of  what  is  known  as  the  Bast  Aflchigan 
street  sewer,  northwardly  through  the  east 
end  of  said  city  to  East  Tenth  street. 

It  is  charged  that  the  action  of  the  com- 
mon council  in  passing  such  annexation 
ordinance  was  not  a  reasonable  exercise  of 
the  authority  conferred  by  section  242,  but 
that  It  was  an  unreasonable  and  unwarrant- 
ed exercise  of  the  authority  conferred  by 
said  section,  and  that  the  same  should  be 
set  aside  and  held  for  naught;  that  no  nec- 
essary or  adequate  notice  of  the  passage  of 
the  alleged  ordinance  has  ever  been  given, 
and  that  it  was  not  "published  for  at  least 
two  consecutive  weeks  in  a  daily  newspaper 
of  general  circulation  published  in  said  city 
of  Indianapolis,"  as  provided  iby  section  242, 
but  that  the  pretended  ordinance  was  pub- 
lished for  two  days  only  in  the  Indianapolis 
Sun,  which  publications  were  made  only  in 
the  issues  of  said  newspaper  of  December 
12  and  December  19,  1906;  whereas.  It  is 
charged,  by  the  provisions  of  the  law,  it 
was  necessary  that  the  publication  of  such 
allied  ordinance  should  be  made  daily  dur- 
ing at  least  two  consecutive  weelu,  and 
plaintiff  charges  that  by  reason  of  the  fail- 
ure of  said  city  to  so  publish  said  ordlnaiice 
each  day  for  two  consecutive  weeks,  said 
pretended  ordinance  is  unlawful  and  of  no 
force  or  effect. 

The  complaint  further  proceeds  to  show 
tliat  the  board  of  public  works  of  the  city 
of  Indianapolis,  in  August,  1907,  adopted  a 
resolution  declaring  the  necessity  and  or- 
dering the  construction  of  an  intercepting 
sewer,  commencing  at  the  east  end  of  what 
is  known  as  the  East  Michigan  street  sewer. 
(Here  the  route  of  the  sewer  is  set  out.) 
An  estimate  made  by  tlie  dty  engineer  in 
respect  to  the  cost  of  the  sewer  In  accord- 
ance with  said  resolution  adopted  by  the 
board  is  shown,  and  that  tlie  board  of  pub- 
lic works  has  caused  to  be  prepared  a  map 
showing  the  boundary  lines  thereof,  the 
total  area  or  district  subject  to  be  assessed 
for  the  construction  thereof,  as  provided  by 
section  117  of  the  aforesaid  act,  and  tliat 
said  map  as  so  prepared  shows  that  tt>e 
-  plaintiff's  land,  and  a  great  part  of  the 
oUi«:  lands  within  the  aforesaid  territory 


attempted  to  be  annexed,  are  embraced  with- 
in the  boundary  lines  or  area  or  distriot  so 
to  be  assessed  for  the  construction  of  said 
proposed  sewer. 

It  is  further  averred  that  the  plaintiff,  and 
other  owners  of  land  within  said  territory 
so  annexed,  and  which  is  embraced  within 
the  taxing  district  proposed  to  be  assessed 
to  raise  monky  for  the  payment  of  the  con- 
struction of  said  improvement,  appeared  be- 
fore said  board  of  pOblic  works  and  remon- 
strated against  the  passing  of  any  resolu- 
tion for  establishing  any  such  sewer,  and 
that  they  introduced  much  evidence  to  show- 
that  the  special  benefits  to  the  several  lot6 
and  parcels  of  land  within  such  area  elm- 
braced  within  said  district  proposed  to  'be 
assessed  for  such  proposed  sewer  will  not 
be  equal  to  the  estimated  cost  of  the  sewer, 
-and  that  all  the  evidence  introduced  in  said 
matter  before  the  4)oard  of  public  worjcs, 
tended  to  prove  the  negative  of  such  ques- 
tion, and  no  evidence  was  offered,  introduc- 
ed, or  heard  by  said  board  of  public  works 
tending  in  any  way  to  prove  the  affirma- 
tive of  said  question.  But  notwithstanding 
all  this,  the  said  board  "arbitrarily,"  "wrong- 
fully," "fraudulently,"  and  In  opposition  tb 
all  the  evidence  introduced  on  the  matter, 
determined  said  question  against  the  plain- 
tiff and  other  landowners. 

It  is  further  disclosed  by  the  averments 
of  the  complaint  that  the  board  has  adver- 
tised to  receive  bids  for  the  construction  of 
said  sewer  in  accordance  with  the  resolu- 
tion which  it  adopted,  and  it  is  charged 
that  unless  the  board  is  restrained  by  order 
of  the  court  it  will,  on  October  7,  1907,  re- 
ceive bids  and  enter  into  a  contract  for  the 
construction  of  the  sewer,  and  that  there 
will  be  entered  against  the  real  estate  of 
the  plaintiff,  assessment  liens  that  will  be 
illegal  and  excessive  in  amount,  etc.  Where- 
fore, plaintiff  prays  for  a  temporary  re- 
straining order,  and  upon  a  final  hearing  of 
the  cause  that  said  defendants  and  each  of 
them  be  forever  enjoined  from  constructing 
and  buUding  said  sewer. 

Section  242  of  the  governing  act  pertain- 
ing to  citied  and  towns,  passed  in  1905  (see 
Acts  1S05,  p.  219),  the  same  being  section 
8886,  Bums  Ann.  St.  1906,  invests  the  com- 
mon councils  of  cities  with  the  power  to 
declare  and  define  by  ordinance  the  entire 
corporate  boundaries  of  the  city,  and  pro- 
vides tliat  such  ordinance,  properly  certified, 
shall  be  condusive  evidence  in  any  court  or 
proceeding  of  such  boundaries,  except  as 
provided  in  the  next  section.  It  is  further 
provided  by  this  section  that  the  "common 
council  may  also,  by  s^arate  ordinance,  not 
purporting  to  define  the  «itlre  boundaries  of 
such  dty,  annex  contiguous  territory,  wheth- 
er platted  or  not,  to  such  city,  and  a  cef- 
tifled  copy  of  such  ordinance  shall  be  con- 
dusive evidence  in  any  proceeding  that  thfe 
territory  therein  described  was  properly  ani- 
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nex«d  «nd  constitates  a  part  of  euCh  city, 
except  as  provided  Ib  the  next  aectlon.  /m- 
medUUelv  mftw  the  pattoffe  of  every  tueh 
ord^nance  m  U  provided  for  <»  thU  section, 
the  tome  thdtt  be  published  for  at  leaet  two 
consecutive  loeeke  in  a  daily  newspaper  of 
general  eiroulation  pablithed  in  suOk  otty." 
(Ow  itallca.) 

By  section  243  It  Is  provided  tbat  "wben- 
•ver  such  territory  Is  annexed  to  such  city 
as  provided  in  the  foregoing  section,  whether 
by  general  ordinance  defining  the  city  bound- 
aries, or  by  special  ordinance  for  the  pur- 
pose of  annexing  territory,  and  such  territory 
80  sought  to  be  annexed  is  unplatted  ground, 
or  lies  within  the  corporate  limits  of  any  oth- 
er town  or  dty,  an  appeal  may  be  taken 
from  such  annexation  by  one  or  more  per- 
sons deeming  himself  or  themselves  aggriev- 
ed, or  injuriously  affected,  filing  their  re- 
monstrances in  writing  agabist  such  annexa- 
ti6n,  together  with  a  copy  of  such  ordinance, 
In  the  circuit  or  superior  courts  of  tbe  coun- 
ty where  such  territory  is  situated  within 
ten  days  after  the  last  publication  provided 
for  in  the  preceding  section;  such  written 
remonstrance  or  complaint  shall  state  the 
reason  why  such  annexation  ought  not  in 
justice  take  place."  Notice  of  appeal  la  re- 
quired to  be  given  to  the  proper  officers  of 
the  city  seeking  to  make  the  annexation,  and 
tbe  city  is  to  be  made  a  defendant  in  the  ap- 
peal. Continuing,  the  section  provides  tbat 
"the  court  shall  thereupon  proceed  to  bear 
and  determine  such  appeal  without  the  in- 
tervention of  a  Jury,  and  shall  give  Judg- 
ment upon  the  question  of  such  annexation 
according  to  the  evidence  which  either  party 
may  introduce  relevant  to  tbe  issue.    •    •    •  •• 

It  Is  evident  that  the  publication  of  an 
annexation  ordinance  is  not,  by  the  provi- 
sions of  section  242,  supra,  made  a  condi- 
tion precedent  to  Its  passage,  or.  In  other 
words,  It  is  not  required  to  be  first  publish- 
ed beforo  It  can  legally  be  adopted  by  the 
common  council;  but  publication  is  merely 
made  a  condition  subsequent  to  its  passage. 
The  very  object  or  purpose  of  such  publica- 
tion Is  to  Inform  or  notify  property  owners, 
and  others  concerned,  that  the  l{inds  describ- 
ed in  the  ordinance  have  been  annexed  to 
and  made  a  part  of  the  city's  territory.  This 
Is  made  evident  by  section  243,  supra,  which 
provides  that  the  appeal  therein  awarded  to 
the  superior  or  circuit  court  of  the  county 
is  to  be  takoi  "within  ten  days  after  the 
last  publication  provided  for  in  the  preceding 
section."  Under  the  circumstances,  a  failure 
to  publish  the  ordinance  as  required,  could 
not  affect  the  Jurisdiction  or  power  of  the 
common  council  In  the  adoption  thereof,  but 
tbe  effect  of  a  failure  to  legally  publish  the 
ordinance,  possibly  would  be  to  render  It  in- 
operative nntil  the  required  pnbllcation  had 
been  made. 

The  points  upon  which  counsel  for  appe- 
lant rely  for  reversal  of  the  Judgment  of  the 
lower  court  are  as  follows:  "(1)  The  board  of 


public  works  of  the  city  of  Indianapolis  oonld 
not  legally  let  the  contract  for  the  construc- 
tion of  the  sewer  in  question  so  as  to  create 
a  lien  on  plaintiff's  land  and  the  other  land 
desci^bed  In  tbe  complaint,  for  the  cost 
thereof,  because  the  land  had  never  been  le- 
gally annexed  to  the  city.  (2)  That  the 
board  of  public  works  of  tbe  city  of  Indian- 
apolis cannot  lawfully  decide  that  a  contem- 
plated public  improvement  will  be  of  bene* 
fit  to  property  affected  thereby,  when  all 
the  evidence  Is  that  It  will  be  of  no  benefit 
(8)  That  the  board  of  public  works  belongs 
to  tbe  administrative  or  ministerial  depart* 
ment  of  tbe  dty  government,  and  Its  acts  can 
be  Inquired  into  by  a  court  to  determine 
whether  or  not  certain  facts  exist  which  call 
for  the  exercise  of  discretion  on  the  part  of 
such  board." 

It  is  manifest  that  appellant's  attack  on 
tbe  annexation  proceeding  of  the  common 
council,  and  the  proceeding  of  tbe  board  of 
public  works  In  constructing  the  sewer  in 
question,  is  collateral,  and,  under  the  di^ 
cumstanoes,  all  presumptions  must  be  indulg- 
ed in  favor  of  the  acts  of  these  tribunals. 
This  action  cannot  be  maintained  unless  it 
is  apparent  upon  the  face  of  the  proceedings 
of  the  common  coundl  tbat  It  had  no  Juris- 
diction or  power  to  annex  tbe  territory  in 
question.  Featberston  v.  Small,  77  Ind.  143 ; 
Lake  Brie,  etc.,  R.  Co.  v.  City  of  Alexandria, 
1S3  Ind.  621,  66  N.  B.  435,  and  authorities 
there  cited ;  Baltimore,  etc.,  R.  Co.  ▼.  Freeze, 
169  Ind.  370,  82  N.  B.  761;  De  Puy  T.  City 
of  Wabash,  133  Ind.  336,  32  N.  B.  1016. 

The  position,  however,  assumed  by  coun- 
sel for  appellant  la  that  under  the  facts  al- 
leged in  tbe  complaint,  the  ordinance  adopt- 
ed by  the  conimou  council  in  1906,  for  the 
purpose  of  bringing  within  tbe  city  limits 
the  contiguous  territory  by  the  council  with- 
out a  compliance  with  the  requirement  of 
section  242,  supra,  in  regard  to  Its  publica- 
tion; hence  it  is  insisted  that  an  attempt 
to  annex  tbe  lands  in  controversy  was  fu- 
tile and  of  no  effect,  and,  under  tbe  circum- 
stances, they  still  lie  or  remain  outside  of 
the  corporate  limits  of  the  dty  of  Indianapo- 
lis, and  therefore  tbe  board  of  public  works 
has  neither  tbe  power  nor  authority  under 
section  117  of  tbe  act  of  1906,  supra  (section 
8722,  Bums'  Ann.  St  1908)  to  construct  a 
sewer  thereover,  nor  to  assess  them  for  the 
cost  of  such  improvement  The  particular 
invalidity  imputed  to  the  ordinance  Is  that 
under  tbe  averments  of  the  complaint  it  is 
disclosed  that  it  was  published  eacb  week 
in  but  one  issue  only  of  a  dally  paper  during 
the  two  consecutive  weeks;  the  contention 
being  that  under  the  provisions  of  section 
242,  supra,  embraced  in  italics,  It  was  requir- 
ed to  be  published  In  each  dally  issue  of  the 
paper  during  the  prescribed  period  of  publi- 
cation. 

In  upholding  the  publication  of  the  ordi- 
nance, oppoBlng  counsel  refer  us  to  nn  act 
passed  by  the  Legislature  In  1888  (Acts  1889^ 
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PL.  481.  See  sections  1S44  and  1846,  Bums' 
Ann.  St  1908).  The  first  section  In  this  act 
provides:  "That  In  all  dtles  containing  a 
population  of  ten  thousand  or  more  inhabit- 
ants, as  shown  by  the  last  preceding  census, 
all  legal  advertising  required  by  law,  per- 
taining to  affairs  connected  with  the  city 
goTemment,  shall  be  made  in  a  dally  news- 
paper ot  general  drcnlatlon,  In  such  city,  if 
one  be  published  In  said  city."  Section  3  of 
tbla  act  declares  that  'It  shaD  be  snQIclent 
to  make  such  publication  one  time  each  week 
on  a  given  day,  for  the  number  of  we^s  now 
teqnlred  by  law,"  etc. 

It  Is  claimed  by  counsel  that  the  provisions 
Ol  this  latter  act  control  the  question  and 
that  a  pnblicatlon  of  the  ordinance  in  con- 
troversy "one  time  each  week"  during  the 
prescribed  two  consecutive  weeks  is  there- 
fore snffldent.  Appellant's  counsel  in  re- 
sponse to  this  contention  Insist  that  the  act 
of  1889,  supra,  falls  within  the  purview  of 
the  cities  and  towns  act  of  1905,  and  there- 
fore must  be  held  to  be  repealed  by  section 
272  of  that  act,  which  declares  that  "all  for- 
mer laws  within  the  purview  of  this  act  are 
liereby  reiiealed."  From  the  conclusion,  how- 
ever, which  we  have  reached,  it  is  not  es- 
soitial  that  we  here  determine  the  contro- 
verted question  in  respect  to  the  repeal  of 
the  act  of  1899,  supra.  Section  242,  supra, 
bdng  silent  in  respect  to  the  number  of  times 
that  an  annexation  ordinance  shall  be  pub- 
lished each  we^  In  a  dally  paper,  therefore 
the  section  may  be  said  to  be  open  to  Judi- 
cial construction  or  Interpretation.  In  con- 
strains a  statute,  the  object  or  purpose  of  the 
court  is  to  discover  the  Intention  of  the  Leg- 
islature. For  such  purpose  an  examination  of 
the  entire  statute^  as  well  as  parts  thereof, 
may  be  resorted  to  in  order  to  discover  the 
leglalatiTe  Intent.  Acts  of  the  Legislature  in 
pari  materia  passed  either  before  or  after 
the  enactment  of  the  statute  under  Interpre- 
tation, and  whether  repealed  or  unrepealed, 
may  be  referred  to  and  considered  in  order 
to  discern  the  legislative  intent.  These  are 
well-settled  rules  or  canons  pertaining  to  the 
construction  or  interpretation  of  statutes. 

Guided  by  these  rules  we  may  turn  to  an 
examination  of  the  act  of  which  section  242 
to  a  part  and  we  find  that  section  97  there- 
of, in  providing  for  giving  of  notice  by  the 
board  of  public  works  in  condemnation  pro- 
ceedings, dedares  that  such  notice  "shall  be 
pablisbed  In  a  newspaper  of  general  circula- 
tion published  in  such  city,  once  each  week, 
for  two  consecutive  weeks." 

By  section  90  of  the  same  act,  the  notice 
required  to  be  given  to  nonresident  owners  in 
regard  to  the  assessment  of  damages  and 
benefits  In  condemnation  proceedings  is  to 
be  "by  publication  in  some  daily  newspaper 
of  general  circulation  in  such  city,  once  each 
we^k,  for  three  successive  weeks."  (Our  ital- 
ics.) 

Section  117  of  the  same  statute,  in  requir- 
ing notice  to  be  given  of  the  adoption  by  the 


board  of  public  works  of  a  resolution  to  con' 
struct  a  sewer  or  drain  In  the  city,  provides 
that  such  notice  "be  published  once  each 
week  for  two  consecutive  weeks  in  some  daily 
newBiwper  of  general  circulation  in  saCb 
city."    (Our  itaUcs.) 

Section  120,  which  deals  with  assessments 
for  sewers  and  drains  made  by  the  I>oard  Of 
public  works  provides  "that  Immediately  aft- 
er said  assessment  roll  is  completed  and  fil- 
ed, the  said  board  shall  cause  to  be  publish- 
ed In  some  daily  newspaper  of  general  drcn- 
latlon in  said  city,  once  each  iceek  for  two 
consecutive  weeks,  a  notice,"  eta  (Onr  Ital- 
ics.) 

Section  124,  which  deals  with  the  appro- 
priation of  lands  for  the  construction  of  a 
levee  and  street,  provides  that  the  Qotice 
therein  required  to  be  given  is  to  l>e  "pub- 
lished In  some  daily  newspaper  of  general 
drculation  in  such  city,  once  each  week,  for 
two  weeks."    (Our  italics.) 

Section  126,  in  requiring  notice  to  be  giv- 
en to  a  nonresident  or  unknown  property 
owner  of  damages  and  benefits  assessed 
against  his  property,  provides  that  he  shall 
be  "notified  by  publication  in  some  dally 
newspaper  of  general  drculation  in  sudi 
dty,  once  each  week,  for  three  successive 
weeks."    (Our  Italics.) 

Section  1  of  an  act  which  provides  tot 
the  alteration  of  steam  railroad  grade  cross- 
ings, etc.,  in  dties  of  more  than  100,000  pop- 
ulation, provides  that  the  board  of  public 
works  shall  give  notice  of  the  adoption  of  a 
resolution  for  the  alteration  of  any  grade 
crossing  or  crossing  of  any  steam  railroad 
track,  etc.,  and  that  such  notice  shall  be 
"publleibed  In  some  daily  newspaper  of  gen- 
eral drculation  In  such  dty,  once  eaeh  week, 
for  two  consecutive  weeks."  (Our  italics.) 
This  latter  statute  was  passed  at  the  same 
session  of  the  Legislature  at  which  the  dties 
and  towns  act  of  1905  was  passed,  and  im- 
mediately prior  to  the  latter  act 

In  addition  to  the  statutes  to  which  we 
have  referred.  We  may  also  refer  to  and  con- 
sider the  provision  of  the  act  of  1889,  supra. 
Whether  this  act  be  repealed  or  unrepealed 
is  immaterial  in  our  endeavor  to  discover 
the  legislative  intention  in  respect  to  the 
provision  of  section  242  in  controversy.  The 
act  of  1889  was  passed  some  16  years  prior 
to  the  passage  of  the  dties  and  towns  act 
of  1906.  It  will  be  noted  that  the  Legisla- 
ture in  therd>y  requiring  that  all  legal  ad- 
vertising connected  with  the  city  government 
should  be  made  in  a  daily  newspaper,  pro- 
vided that  a  publication  "one  time  each 
week"  should  be  suffldent  In  the  light  of 
the  several  provisions  of  the  act  of  1905, 
supra,  to  which  we  have  referred,  which 
deal  with  the  publication  by  the  dty  of  le- 
gal notices  pertaining  to  the  affairs  of  the 
dty  government  and  in  view  of  the  provi- 
sion of  the  act  ot  1889  wherein,  as  shown, 
the  Legislature  considered  and  declared  that 
a  publication  in  a  daily  newspaper  one  time 
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each  week  ahonid  be  anfficlent,  It  weald  ap* 
pear  nnreaaonable  to  assert  tbat  the  Legis- 
lature, under  the  provisions  of  section  242, 
Intended  that  a  different  rule  should  govern 
Id  respect  to  the  publication  of  legal  notices 
by  the  city  than  that  prescribed  by  the  other 
sections  of  the  act  In  regard  to  the  same 
subject;  or,  In  other  words,  that  under  the 
several  prorlslons  of  the  same  act  which 
require  the  publicaUpn  of  legal  notices  to 
be  made  in  a  daily  new8i>aper,  and  which 
declare  that  a  publication  of  the  notice  each 
week  In  one  issue  of  such  paper  shall  be 
sufficient ;  but,  on  the  contrary,  the  notice 
required  to  be  given  by  section  242  must 
thereunder  be  Inserted  and  published  in  each 
daily  issue  of  the  newspaper  during  the  en- 
tire period  of  publication.  To  accord  such  an 
Interpretation  to  the  provision  of  the  section 
In  controversy  would  appear  to  impress  It 
with  absurdity  and  inconsistency,  which  a 
court  In  construing  the  provisions  of  a  stat- 
ute should  avoid.  Seller  v.  State  ex  rel.,  160 
Ind.  605,  65  K.  B.  922,  66  N.  B.  946,  67  N. 
Ei.  448.  We  conclude  that  under  the  provi- 
sions of  section  242,  supra,  the  Legislature 
meant -and  Intended  that  the  publication  of 
the  annexation  ordinance  therein  provided 
for.  In  one  Issue  each  week  for  at  least  two 
consecutive  weeks,  in  a  dally  newspaper  of 
general  circulation  published  in  such  dty 
should  be  a  sufficient  publication  of  the  or- 
dinance. Therefore,  appellant's  contention 
that  the  ordinance  In  question  is  invalid  and 
void  because  it  was  not  pnblished  as  requir- 
ed by  the  statute  must  fall. 

AM>ellant  advances  argument  to  show  that 
because  the  terrltoiry  annexed  to  the  dty 
was  used  for  agricultural,  horticultural,  and 
dairy  purposes  and  that  be  and  the  other 
owners  thereof  did  not  Intend  to  plat  it  into 
lots  and  place  It  upon  the  market  for  sale, 
etc.,  therefore,  the  common  council  was  not 
justified  in  making  the  annexation,  but  his 
contention  must  be  dismissed  without  con- 
sideration because  he  cannot  in  this  collat- 
eral action  raise  the  question  in  respect  to 
the  Insufficiency  of  the  reasons  to  Justify  the 
action  of  the  cotmcll.  If  he,  as  the  owner 
of  a  part  of  the  lands  annexed,  felt  aggriev- 
ed by  the  action  of  the  council,  section  243, 
supra,  of  the  statute,  afforded  him  an  ade- 
quate remedy  of  appeal  to  the  circuit  or 
superior  court.  He  neglected  to  avail  him- 
self of  this  remedy  and  therefore  Is  not 
now  in  a  position  to  insist  that  the  com- 
mon council  did  not  have  sufficient  reasons 
for  annexing  the  lands  in  question.  The 
council  had  Jurisdiction  or  authority  under 
the  law  to  make  the  annexation,  and  we 
must  presume  In  this  action  that  It  found 
sufficient  reasons  to  warrant  its  action. 

In  respect  to  the  wisdom  or  expediency  of 
the  aQts  of  common  councils  of  cities  in 
matters  over  which  such  councils  have  Ju- 
risdiction, courts  are  not  concerned,  for,  as 
said  In  S  Abbott  on  Municipal  Corporations, 
I  U30:   "It  is  a  weU-seUled  and  equitable 


doctrine  that  the  domain  of  discretionary 
powers  conferred  upon  municipal  bodies  Will 
in  no  case  be  Invaded  by  the  courts.  *  *  • 
So  long  as  the  municipal  body  does  not 
transcend  the  scope  of  its  authority  to  en- 
act ordinances  or  violate  any  of  the  limita- 
tions to  the  exercise  of  such  power,  it  will 
not,  in  the  absence  of  fraud,  be  interfered 
with  by  InJuncUon." 

As  a  final  proposition,  connsd  for  appel- 
lant argue  that  the  board  of  public  works  of 
the  city  of  Indianapolis  is  without  authority 
under  the  law  to  let  the  contract  for  the  con- 
struction of  the  sewer  in  controversy  for  the 
reason  that  the  board,  as  shown,  decided 
against  and  over  the  evidence  Introduced  by 
the  property  owners  at  the  preliminary  hear- 
ing provided  for  in  section  117  of  the  act  of 
1905  (section  8722,  Bums'  Ann.  St  1908), 
that  the  special  benefits  to  property  accruing 
out  of  the  construction  of  the  sewer,  withlO; 
the  district  to  be  drained,  would  equal  the. 
estimated  cost  of  the  improvement;  that, 
thertfore,  further  proceedings  by  the  board 
In  the  construction  of  the  sewer  should  be 
enjoined  or  arrested. 

This  argument,  under  the  law,  is  so  un- 
tenable that  it  hardly  can  be  said  to  merit 
serious  consideration.  There  Is  nothing  in 
the  facts  alleged  in  appellant's  complaint 
whldt  can  be  accepted  In  this  action  as 
showing  that  the  board  of  public  works  in 
deciding  as  it  did,  adversely  to  the  conten- 
tion of  appellant,  transcended  its  legal  pow- 
er or  authority.  The  power  Invested  in  the 
board  to  decide  whether  the  benefits  would 
equal  the  cost  of  the  Improvement  implied- 
ly at  least  carries  with  it  the  right  to  de- 
cide wrong  as  well  as.  right  Jones  v.  Onl- 
len,  142  Ind.  335,  40  N.  B.  124;  Wray  t. 
Fry,  158  Ind.  92,  62  N.  B.  1004;  Hibben  v. 
Smith,  168  Ind.  206,  62  N.  B.  447.  The 
board  was  not  absolutely  bound  by  the  evi- 
dence presented,  but  it  had  the  right  In  re- 
spect thereto  to  exercise  its  own  honest 
Judgment  Dyer  ▼.  Woods,  166  Ind.  44,  76 
N.  E.  624. 

Section.  117,  supra,  In  providing  for  the 
adoption  of  a  resolution  by  the  board  of 
public  works  ordering  the  construction  of 
any  local  sewer  or  drain,  provides  that  on 
the  day  named  or  fixed  in  the  notice  to  be 
given  "the  board  will  hear  all  iiersons  in- 
terested, or  whose  property  is  or  will  be  af- 
fected by  the  proposed'  Improvement  on  the 
question  as  to  whether  the  special  benefits 
tbat  will  accrue  to  the  property  to  be  as- 
sessed, •  *  *  will  be  equal  to  the  esti- 
mated cost  of  the  Improvement  On  the  day 
named,  any  and  all  such  Interested  persons- 
who  may  appear  before  such  board  shall  be 
accorded  a  full  hearing  on  such  question, 
and  on  any  matter  pertaining  to  the  said 
proposed  Improvement  *  *  *  If  said 
board  shall,  after  such  hearing,  decide  that 
the  special  benefits  accruing  to  said  abutting 
property  are  equal  to  the  estimated  cost  of 
the  Improvement,  such  finding  shall  be  en- 
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tered  of  record  and  shall  be  final  and  con- 
clusive on  all  parties,  but  If  It  be  decided  by 
the  said  board,  after  such  bearing,  that  such 
special  benefits  will  not  equal  such  estimated 
cost,  then  said  board  shall  proceed  no  fur- 
ther with  such  Improvement,"  etc 

The  luslstence  of  appellant  that  the  board 
of  public  works  must  decide  the  question  of 
benefits  upon  the  weight  of  the  evidence 
wlilch  1b  formally  presented  at  the  prelim- 
inary hearing  would  completely  defeat  the 
very  purpose  or  object  of  the  statute,  which 
permits  the  board,  ui>on  its  own  Judgment, 
to  begin  and  carry  out  the  construction  of  a 
local  sewer  or  drain.  It  follows,  and  we  so 
hold,  that  appellant's  complaint  states  no 
right  of  action.  Therefore,  the  demurrers 
of  appellees  were  properly  sustained. 

Judgment  affirmed. 


fnL'UDE)BAKE)B  T.  ALEXANDER.     (No. 

21,0S4.)t 

(Supreme  Court  of  Indiana.     Nov.  29,   1910.) 

L  New  Tbiai.  (|  178*)— Statutost  New  Tri- 
Ai.  AS  OF  Right— AcTiows  to  Quiet  Title. 
Under  the  direct  proviBiona  of  Butna'  Ann. 
St  1908,  i  1110,  plaintiff  in  a  suit  to  quiet 
title,  no  matter  what  form  the  issues  may  take, 
may  claim  a  new  trial  as  a  right,  thus  in  a  suit 
to  9uiet  title,  where  the  point  in  issue  was  the 
validity  of  a  tax  deed,  the  plaintiff  was  entitled 
to  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  i  345;   Dec.  Dig.  i  17a«] 

2.  New  Tbial  ({  183*)— Statutobt  New  Tbi- 
Ai.  AS  OF  Right— Conditions  is  Pebfobm- 
ANCS  Thebkof. 

Where  the  plaintiff  in  a  suit  to  qniet  title 
lias  given  notice  by  filing  a  lx>nd  for  costs  and 
damages,  within  a  year,  she  has  Income  invested 
with  the  statutory  right  to  a  new  trial  under 
Bams'  Ann.  St  1908,  |  1110,  that  nothing  bat 
a  new  trial  will  satisfy,  and  the  court  has  no 
discretion. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig.  i  183.*] 

3.  New  Tbial  (J  183*)— Stattjtoby  New  Tri- 
al AB  OF  Right— Pboceedinos  to  Pbocitbe. 

Under  Bums'  Ann.  St  1908,  i  1110,  the 
eight  to  a  new  trial  in  suits  to  quiet  title  is  bo 
absolute  that  the  motion  therefor  need  not  be 
in  writing,  nor  need  notice  of  application  be 
given  to  the  opposite  party. 

[Bd.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {{  362-385;   Dea  Dig.  |  1S3.*] 

i.  JtrDOiOERT  (i  081*)— STATirroBT  New  Tbi- 

AL    AS    OF    RiOBT  —  NaTUBK  —  VALIDITY    OF 

JUDOMKNT  ON  NEW  TbxAL. 

Where  a  new  trial  is  secured  in  a  suit  to 
quiet  title  under  the  provisions  of  Bams'  Ann. 
St  1906,  I  1110,  without  a  formal  vacation  of 
the  former  judgment  the  latter  judgment  is  not 
void,  especially  where  the  successful  party  on 
the  first  trial  participated  in  the  second  without 
objecting. 

[Bd.   Note. — For  other  cases,   see  Judgment. 
Dec.  Dig.  I  581.*] 

5.  TKiAL  (i  402*) — Venire  dk  Novo— GBOimDS. 
A  motion  for  a  venire  de  novo,  based  only 
on  the  ^und  "that  the  court  foiled  to  find  the 
facts,"  IS  properly  overruled. 

[ESd.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  I  957;    Dec.  Dig.  |  402.*] 


&  Dbainb  (I  69*)— AssESBMXNTB— Mode. 

In  an  action  to  quiet'  title,  the  validity  of 
an  assessment  for  drainage  improvements  was 
drawn  in  question.  The  assessment  was  based 
on  Bums'  Ann.  St  1901,  |  5692,  which  provid- 
ed for  an  estimate  of  the  cost  of  location  and 
construction  and  apportionment  of  the  same  to 
each  landholder,  etc.  Bums'  Ann.  St  1901,  f 
5697,  provided  that  contracts  for  the  construc- 
tion should  be  let  to  the  lowest  responsible  bid< 
der,  etc.,  while  section  6698  permits  the  owner 
of  land  affected  by  improvements  to  constract 
the  improvement  through  his  property  at  the 
estimated  cost  thereof.  Sections  5693  and  6694 
provided,  respectively, .  for  the  apportionment 
and  confirmation  of  these  assesshents,  and  sec- 
tion 5701  provided  that  bonds  should  be  issued 
for  the  amount  of  the  assessments,  plaintiff  in- 
sisted that  her  assessment  should  be- reduced  by 
the  difference  between  the  amount  of  the  esti- 
mated cost  and  the  contract  price  of  doing  the 
worlc.  Held  that  this  contention  could  not  be 
sustained,  for  section  5698,  which  provided  that 
an  owner  may  construct  the  improvements  him- 
self at  the  estimated  cost,  did  not  excuse  him 
from  further  contribution;  there  being  no  stat- 
ate  supporting  plaintiff's  clai;n(  and  lx)nds  hav- 
ing been  issued  and  expenses  incurred  upon  the 
basis  of  the .  assessment. 

[Ed.  Note.— For  other  cases,  see  Drains,  DeCr 
Dig.  i  69.*]  ^ 

Appeal  from  Circuit  Court,  Welhj,  County » 
J.  H.  C.  Smith,  Judge. 

Action  to  quiet  tiUe  by  Delia  M.  Stude* 
baker  against  Charles  W.  Alexander.  From 
the   Judgment,  plaintiff    appeals.     Affirmed. 

See,  also,  91  N.  B.  606. 

Mo<^  &  Sons,  for  appellant  Simmons  it 
Dalley,  for  appellee. 

HADLET,  J.  Appellant  instituted  her  ac- 
tion In  one  paragraph  against  appellee  to 
quiet  her  title  to  the  lands  described  In  the 
complaint  Appellee  answered  in  general  de- 
nial of  the  complaint  and  filed  his  cross- 
complaint,  in  which  he  admitted  the  title  to 
the  land  to  be  in  the  plaintiff,  but  set  up  a 
tax  claim  against  the  same,  which  he  asked 
should  be  declared  a  lien  and  foreclosed' 
against  the  land.  Trial  ^as  had  and  Judg- 
ment rendered  in  favor  of  appellant  as  to  her 
title,  and  in  favor  of  appellee  as  to  his  lien, 
and  a  decree  was  entered  giving  appellee 
judgment  for  the  amount  of  his  lien  and  or^ 
dering  that  on  default  of  payment  the  land 
Should  be  sold  and  the  proceeds  applied  to 
the  satisfaction  of  the  lien,  and  the  oveiv 
plus  paid  to  the  appellant  This  much  of  the 
proceeding  was  had  before  a  special  Judge. 
Judgment  was  entered  on  June  3,  1906.  Aft- 
erwards, on  September  7,  1905,  appellant  fil- 
ed a  motion  and  an  approved  bond  demand- 
ing that  the  court  set  aside  the  Judgment  ren- 
dered In  the  cause  and  grant  her  a  new  trial 
as  a  matter  of  right,  nnder  the  provisions  <^ 
section  1110,  Bums'  Ann.  St  1908. 

Subsequently,  on  December  14,  1906,  the 
special  Judge  before  whom  the  proceedings 
were  had,  without  notice  acting  upon  the 
motion  for  a  new  trial,  resigned  his  Jurisdic- 
tion of  the  case,  whereupon  the  cause  was  re- 
assigned to  another  special  Judge,  who,  with- 
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out  taking  any  action  on  the  motion  for  a 
new  trial  and  wltbout  objection  by  either 
party,  set  the  cause  for  a  retrial,  and  it  was 
thereafter  retried  on  May  S,  1906,  and  judg- 
ment rendered  In  substance  the  same  as  the 
former,  and  from  which  last  judgment  appel- 
lant Is  prosecuting  this  appeal. 

Appellee  Insists  that  the  last  judgment  was 
void,  and  that  nothing  is  presented  to  this 
court  thereon,  for  the  reason  that  the  record 
shows  that  there  is  now  a  former  jnd^ent 
In  said  cause  that  has  never  been  appealed 
from  or  vacated.  Appellant  insists  that 
while  no  action  of  the  court  was  had  on  the 
motion  for  a  new  trial  as  of  right,  upon  the 
filing  of  the  motion,  accompanied  with  an  ap- 
proved bond,  the  court  bad  no  discretion  but 
to  grant  it,  and  since  the  parties  proceed  to 
trial  without  objection,  the  record  should  be 
considered  as  if  the  former  judgment  was 
vacated  and  the  parties  held  to  have  waived 
all  objections  to  proceeding  with  the  second 
trial. 

With  respect  to  a  new  trial  as  of  right,  it 
Is  well  settled  that  if  the  sole  object  of  the 
suit,  as  shown  by  the  complaint,  is  to  recov- 
er possession,'  or  quiet  the  title  to  real  estate, 
in  the  plaintiff,  by  removing  all  adverse 
claims,  the  plaintiff,  or  cross-plain  tiff,  as  the 
case  may  be,  is  entitled  to  a  new  trial  of  the 
whole  case  as  a  matter  of  right  Hence,  we 
have  held  that  in  such  actions  any  form  the 
issues  may  afterward  assume  will  not  abridge 
the  right  of  a  party  to  a  new  trial  as  of 
right  Btsel  t.  Tucker,  121  Ind.  249,  23  N. 
B.  81;  Island  Goal  Co.  v.  Streitiemler.  139 
Ind.  88,  87  N.  B.  340;  Nutter  v.  Hendricks, 
150  Ind.  605,  60  N.  E.  748;  Lodge,  etc.,  v. 
Bouth,  163  Ind.  1-8,  71  N.  E.  148. 

The  single  paragraph  of  appellant's  com- 
plaint was  an  ordinary  assertion  of  titie  and 
demand  to  have  it  quieted  against  any  and 
all  claims  of  appdlee.  The  only  Issue  ten- 
dered by  the  answer  and  cross-complaint  was 
that  appellee  had  a  just  claim  against  the 
land,  and  demanded  its  enforcement.  Hie  1|B- 
sne  formed  and  tried  was,  whether  the  plaln- 
tlff'B  titie  was  free  from  the  claim  set  up 
by  the  defendant  Upon  the  trial  the  plain- 
tiff lost,  and  was  entitled  to  a  new  trial  as 
a  matter  of  right  under  section  1110,  Bums' 
Ann.  St  1908. 

It  Is  contended  that  this  view  is  in  con- 
flict with  the  mling  in  Pool  v.  Davis,  186 
Ind.  323,  34  N.  B.  1130.  We  think  It  is,  in 
so  far  as  that  case  seems  to  hold  that  a  cross- 
complainant,  by  admitting  titie  In  the  plain- 
tiff as  alleged,  and  setting  up  a  Hen  thereon, 
may  thus  defeat  the  plaintiff's  right  to  a 
new  trial  under  section  1110,  supra.  The 
cases  of  Wilson  v.  Brookshlre,  126  Ind.  497, 
25  N.  B.  131,  9  U  R.  A.  792,  Bradford  v. 
School  T^.,  107  Ind.  280,  7  N.  B.  266,  and 
Butler  University  v.  Ck>nrad,  94  Ind.  353,  up- 
on which  the  Pool  Case  is  constructed,  af- 
ford It  no  support  The  doctrine  of  the  cases 
referred  to  is  to  the  effect  that  when  a  plain- 
tiff, or  cross-complainant  unites  with  his 
action  to  recover  possession  or  quiet  title  to 


land  some  other  substantive  cause  of  action 
in  which  a  new  trial  as  of  right  la  not  de> 
mandable,  he  thereby  waives  his  right  under 
section  1110,  and  each  one  of  the  cases  cited 
was  of  the  latter  character.  The  many  ad- 
judications of  this  court  are  reviewed  in  Bl- 
sel  V.  Tucker,  supra,  and  the  rule  therein 
clearly  stated,  and  in  so  far  as  Pool  v.  Davis, 
supra,  conflicts  with  the  doctrine  of  BiaA 
V.  Tucker,  supra,  the  former  Is  overruled. 

We  hold  that  appellant  was  entitled  to  a 
new  trial  as  a  matter  of  right,  and  having 
given  notice  of  her  demand  by  filing  within 
the  year  a  bond  for  costs  and  damages  that 
might  be  assessed  upon  a  retrial,  she  became 
invested  with  a  statutory  right  that  nothing 
but  a  new  trial  will  satisfy.  In  a  proper  case 
the  court  has  no  discretion.  Tomlinson  v. 
Tomllnson,  162  Ind.  630,  70  N.  B.  881 ;  An- 
derson T.  Anderson,  128  Ind.  254,  27  N.  B. 
724.  The  light  thereto  Is  so  absolute  that 
the  motion  therefor  need  not  be  in  writing. 
Heberd  v.  Wines,  106  Ind.  287,  4  N.  B.  467; 
Ck)llege  V.  Wilkinson,  89  Ind.  23.  It  is  not 
even  necessary  to  give  notice  of  the  applica- 
tion to  the  adversary  party.  Stanley  v.  Hoi- 
llday,  113  Ind.  625,  16  N.  E.  513;  Steeple  v. 
Downing,  60  Ind.  478. 

Proceeding  with  the  second  trial  without 
a  formal  vacation  of  the  former  judgment 
was  irregular  and  erroneous,  but  did  not  ren- 
der the  subsequent  proceeding  void.  In  pro- 
ceeding without  a  nullification  of  the  fbrmer 
judgment,  app^ant  acquired  no  right  that 
the  statute  did  not  give  her,  and  the  appellee- 
surrendered  no  right  that  he  possessed.  Ap- 
pearing and  proceeding  with  the  trial  to  final 
judgment,  without  objection,  was  effective  to 
vacate  the  former  judgment  and  give  validity 
to  the  latter  in  the  sense  that  the  Irregulari- 
ty is  made  by  acquiescence  unquestionable 
by  either  party.  We  hold,  therefore,  that  the 
judgment  rendered  in  the  second  trial  was 
appealable. 

Appellant's  brief  In  the  statement  of  points 
and  the  presentation  of  argument  Is  so  con- 
fused as  to  create  in  our  minds  a  state  of 
uncertainty  as  to  the  errors  relied  upon  for 
a  reversal.  Appellant's  assignments  are:  Er- 
ror of  the  court  in  overruling  her  motion  for 
a  venire  de  novo,  for  a  new  trial,  and  in  it» 
conclusions  of  law. 

No  proposition  or  point  relating  to  the  mo- 
tion for  a  venire  de  novo  is  stated,  and  no 
authority  cited  In  support  of  it  but  Lupton 
V.  Taylor,  39  Ind.  App.  412,  78  N.  B.  689,  T» 
N.  B.  623,  which  makes  no  mention  of  sucb 
a  motion.  Furthermore,  the  only  reason  pre- 
sented in  the  argument  In  support  of  the  mo- 
tion is,  "that  the  court  failed  to  find  th» 
facts."  This  is  no  reason  at  all,  and  the 
motion  was  properly  overruled. 

It  Is  shown  that  appellee  purchased  appel* 
lant's  land  at  a  regular  and  legal  sale  there* 
of  by  the  treasurer  of  Wells  county  on  Feb- 
ruary 11,  1910,  to  enforce  a  ditch  assess- 
ment laid  upon  the  land  in  1893,  under  th» 
drainage  act  of  1891  (Acts  1891,  p.  455 ;  sec- 
tions 6690,  6717,  Bums'  Ann.  St  1806),  and 
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whlcb  aBsessment  appellant  assumed  and 
agreed  to  pay  In  her  purchase  of  the  land  In 
1894. 

The  snbetance  of  the  special  flndlng  Is  to 
the  effect  that  on  February  4,  1893,  the  duly 
appointed  drainage  commissioners  filed  In 
the  auditor's  ofBce  their  report,  setting  forth 
the  lands  benefited  by  the  construction  of  the 
proposed  drain  and  the  amount  of  benefits 
to  each  tract,  etc..  including  the  lands  of  ap- 
pellant On  March  20,  1893,  said  report  was 
duly  approved  by  the  board  of  commission- 
era,  and  the  assessment  of  benefits  therein 
stated  confirmed.  Divers  payments  were 
made  liy  appellant  on  said  assessments,  and 
on  February  11,  1901,  there  was  a  balance  of 
principal,  interest,  and  penalty  due  of  $46o.- 
40,  and  said  lands  were  then  sold  to  appellee, 
as  above  stated,  for  that  amount  Appellant 
on  the  1st  day  of  April,  1901,  tendered  to  the 
treasurer  of  Wells  comity  f  190.80  as  the  bal- 
ance due  from  her  on  said  assessment  and 
for  the  general  taxes  for  that  year,  and  the 
tender  b^ng  refused,  the  amount  was,  in 
May,  1904,  paid  to  the  clerk  of  the  Wells 
circuit  court  wherein  the  suit  was  pending. 

Our  best  understanding  of  appellant's  brief 
is  that  she  lodges  her  case  upon  the  follow- 
ing facts:  The  statute  provides  (section 
5692,  Bums'  Ann.  St  1001)  that  the  viewers 
when  making  the  view  and  assessment  of 
benefits  "shall  apportion  the  number  of 
lineal  feet  and  cubic  yards  of  earth  to  each 
tract  in  proportion  to  the  benefits  which 
will  result  to  each  from  the  improvement 
and  also  make  an  estimate  of  the  cost  of 
location  and  construction,  and  apportion  the 
same  to  each  and  specify  the  manner  in 
which  the  improvement  shall  be  made,"  eta 
Section  5697,  Bums'  Ann.  St  1901,  provides 
that  the  contracts  for  construction  shall  be 
for  sections  not  less  than  the  number  of 
lineal  feet  apportioned  to  each  tract  and 
to  the  lowest  responsible  bidder,  and  bonds 
shall  be  taken  to  secure  performance.  The 
evidence  discloses  that  appdiant's  total  as- 
sessments were  1948.10  and  that  she  waived 
her  right  to  construct  that  portion  of  the 
ditch  allotted  to  her  land  as  her  proportion- 
ate share  of  benefits  and  cost  of  constrac- 
tlon,  and  her.  allotment  was  therefore  put 
op  at  public  sale  and  sold  to  the  lowest 
bidder  for  1663.75. 

We  take  appellant's  insistence  to  be  (1) 
that  if  a  party  assessed  with  benefits  exer- 
cises his  right  to  construct  that  portion  of 
the  ditch  designated  by  the  viewers  as  bis 
proportionate  share  of  benefits  and  esti- 
mated cost  of  location  and  constrnction,  he 
thereby  pays  all  that  is  Justly  due  from  him 
from  a  construction  of  the  ditch,  and  in 
effect  thereby  discharges  Ills  entire  assess- 
ment as  made  by  the  viewers  and  confirmed 
by  the  board  of  commissioners;  (2)  that 
If  an  allotment  is  bid  off  at  the  public  sale 
thereof,  by  a  stranger,  for  a  sum  of  less 
than  the  benefits  assessed,  and  who  gives 
bond  to  secure  the  execution  of  the  work, 


the  owner  is  entitled  to  a  credit  on  his  as- 
sessment for  the  difference  between  his  as- 
sessment and  the  sum  for  which  his  allot- 
ment was  sold,  which  in  appellant's  case 
vras  $284.85.  In  other  words,  she  contends 
that  since  the  construction  of  the  share  al- 
lotted to  her  land  was  let  for  $284.35  less 
than  the  benefits  assessed  to  her  lands,  she 
is,  therefore,  entitled  to  a  credit  on  her  as- 
sessment for  the  difference  between  her  as- 
sessment and  the  cost  of  construction.  We 
cannot  accept  her  construction  of  the  stat- 
ute.   And  the  statute  alone  must  govern. 

Relating  to  assessments,  section  5693  pro- 
vides that  the  viewers  shall  assess  and  ap- 
portion the  benefits  and  cost  of  construction 
in  lineal  feet  to  the  several  tracts  of  land 
affected.  Section  5694  provides  for  a  hear- 
ing of  the  report  by  the  board  of  commis- 
sioners who,  when  satisfied  that  all  persons 
affected  by  the  proposed  improvement  have 
had  notice  of  the  hearing  and  that  all  as- 
sessments made  therein  are  fair  and  equita- 
ble, the  board  shall  approve  and  confirm  the 
same.  The  assessments  thus  approved  and 
confirmed  shall,  by  the  terms  of  section 
5701,  be  placed  by  the  comity  auditor  upon 
a  special  tax  duplicate  and  "such  assess- 
ments shall  constitute  a  first  and  par- 
amount lien  upon  the  lands  assessed  In  the 
same  manner  and  form  as  other  taxes."  Aft- 
er the  assessments  have  been  confirmed  and 
become  a  lien  against  the  several  tracts,  the 
statute  (section  5607)  provides  for  the  let- 
ting of  contracts  for  the  construction  of  the 
drain.  Such  contracts  shall  be  let  by  allot- 
ments, as  made  to  the  several  tracts,  by  sell- 
ing the  same  at  public  auction  to  the  lowest 
bidder.  But  by  a  provision  in  section  5698 
"the  owner  of  any  land  affected  by  the  im- 
provement shall  have  an  opportunity  of  con- 
structing that  part  of  the  improvement  ap- 
portioned to  his  land,  at  the  estimated  cost 
thereof." 

There  Is  not  a  suggestion  anywhere  In 
the  law  that  the  owner  who  elects  to  and 
does  construct  the  share  of  the  ditch  allot- 
ted to  his  lands  shall  thereby  be  discharged 
from  further  contribution  to  the  improve- 
ment, or  that  his  assessment  shall  be  affect- 
ed in  any  other  way  than,  with  the  money 
received  for  the  construction  in  his  pocket, 
the  owner  shall  be  better  pr^ared  to  pay 
It  as  it  matures.  Neither  is  there  anything 
in  the  statute  that  warrants  the  constrnction 
that  if  an  allotment  is  bid  off  for  less  than 
the  assessment,  the  landowner  is  entitled 
to  credit  on  his  assessment  for  the  differ- 
ence. The  only  benefit,  or  advantage,  that 
we  perceive  that  would  accrue  to  the  owner 
by  working  out  his  allotment  is  that  he 
become  entitled  to  receive  for  the  work  from 
the  proceeds  of  the  bond  sale  the  fuU  amount 
of  the  estimated  cost  thereof,  rather  than 
become  the  lowest  bidder  for  the  work. 

Under  appellant's  contention,  what  would 
be  the  result  if  every  landowner  cqnstrucMi^ 
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the  portion  allotted  to  bis  land  and  thereby 
satisfied  the  assesament  of  benefits  against 
nls  land?  Or  what  would  be  the  result  If 
all  allotments  were  sold  and  constructed  for 
a  sum  one-fourth  less  than  the  estimated  cost 
of  construction,  as  in  this  case,  and  the  as- 
sessments of  the  several  owners  credited 
with  such  difference?  Where  would  the 
money  come  from  to  pay  expenses  of  snr- 
Tey,  view,  officer's  fees,  court  costs  and 
other  legitimate  charges?  And,  more  than 
all,  where  would  the  money  come  from  to 
pay  the  bonds  issued  and  sold  by  the  coun- 
ty,' under  the  provision  of  section  5700,  and 
based  for  payment  expressly  on  the  assess- 
ments that  had  been  made  and  confirmed? 

The  statute  provides  that  after  the  con- 
tracts for  the  construction  of  the  ditch  have 
all  been  made  and  secured  by  bonds,  and 
all  the  other  expenses  and  damages  incident 
to  the  location  and  construction  of  the  ditch 
have  been  ascertained,  the  board  of  com- 
mtssioaers  shall  issue  and  sell  the  bonds  of 
the  county,  "based  on  such  assessments,"  in 
denominations  not  less  than  $100  and  pay- 
able In  not  more  than  20  yearly  Installments, 
with  interest  not  exceeding  6  per  cent,  pay- 
able  semiannpally. 

The  record  shows  that  the  commissioners, 
acting  under  the  mandate  of  the  statute,  sold 
IGO.OOO  of  bonds  of  the  county,  "based  on 
said  assessments,"  in  10  years'  Installments, 
with  6  per  cent  Interest  from  date,  payable 
semiannoally,  which  amount  of  $60,000  was, 
as  shown  by  the  special  finding,  inadequate 
to  pay  all  costs  and  expenses  incident  to  the 
location  and  construction  of  the  ditch.  The 
object  In  selling  bonds  Is  not  apparent  If 
all  costs  and  charges  of  the  improvement 
may  be  paid  by  the  landowners  by  working 
out  their  assessments.  It  is  clear  that  ap- 
pellaut  was  not  entitled  to  credit  on  her  as- 
sessment for  the  difference  "between  her  as- 
sessment and  the  cost  of  constructing  her 
allotment 

Appellant  assails  divers  special  findings 
as  not  being  sustained  by  sufficient  evi- 
dence, leaving  divers  others  nnquestloned 
which,  under  the  ruling  in  Major  v.  Miller, 
165  Ind.  275,  75  N.  B.  158,  presents  no  ques- 
tion concerning  the  sufficiency  of  the  evi- 
dence to  sustain  the  finding.  She  also  far- 
ther complains  of  a  failnre  of  the  court  to 
find  certain  facts  that  are  clearly  immate- 
rial, as  shown  by  wliat  has  heretofore  been 
said. 

Divers  other  reasons  for  a  new  trial  are 
assigned  relating  to  the  evidence,  all  of 
which  we  have  examined  and  find  no  error. 
EJach  of  the  conclusions  of  law  upon  the 
special  finding  was  correct  The  questions 
of  laches  and  eBtox>pel  arising  Incidentally 
In  the  case  are  not  considered.  We  find  no 
error. 

The  judgment  is  affirmed. 


ai5  Ind.  66T>. 
GRAND  TRUNK  WESTERN  RT.  C30.  v. 

POOLE.     (No.  21,508.)  I 
(Supreme  Court  of  Indiana.    Nov.  29,  1910.) 

1.  PLBAniNO  (I  192*)— DEin;«BXB  — Mattebb 
Not  Afpeabino  on  Facx  of  Pleading. 

O>ntributory  negligence  must  affirmatively 
appear  on  the  face  of  the  complaint  to  justify 
the  sustaining  of  a  demurrer  thereto  on  that 
ground. 

[Ed.  Note.— For  other  eases,  see  Pleading, 
Cent  Dig.  i  426;   Dec.  Dig.  {  192.*] 

2.  Masteb  and  Sebvant  (§  260*)— Injubt  io 
Sbbvant— Complaint— Sufficiency. 

A  complaint  in  an  action  for  Injuries  to  a 
switchman  caught  in  a  defectively  blocked  frog 
which  alleges  that  It  was  the  custom  of  the- 
railroad  company  to  block  its  frogs,  that  the 
switchman  knew  It  that  he  bad  no  knowledge 
of  the  unsafe  condition  of  the  frog,  that  relying 
on  the  custom  and  being  absorbed  in  the  per- 
formance of  his  duties  he  did  not  discover  the 
defect  causing  the  injury,  sufficiently  repelled 
any  claim  that  the  accident  was  the  result  of  an 
assumed  risk. 

[Ed.  Note.— £V>r  other  cases,  see  Master  and 
Servant  Cent  Dig.  ||  SH-SiS;  Dec.  Dig.  i 
260.*] 

3.  Masteb  and  Sebvant  (}  297*)— iNjxrBiss  to 
Sebvant— Inconsistent  Findinos— Gener- 
al and  Special  Vebdict. 

Where,  In  an  action  for  injnries  to  a  switdi- 
man,  the  jury  specifically  found  that  the  switch- 
man when  injured  was  performing  his  woilc  in 
the  customary  way  and  that  another  way  sug- 
gested was  uways  dangerous,  the  special  ver- 
dict did  not  contradict  the  general  verdict  for 
him. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1195-1198;    Dea  Dig.  i 

4.  Tbial  (§  295*)— Instbttcttons— Requisites. 

The  court  need  not  embody  every  legal 
proposition  applicable  to  the  case  In  a  single  in- 
stmction,  but  It  is  sufficient  where  the  instruc- 
tions as  a  whole  correctly  state  the  law. 

[B/d.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  {{  703-717;    Dec.  Dig.  {  295.*] 

6.  Masteb  and  Sebvant  (|  229*)- Injubt  to 
Sebtant— Care  Rkquibed  or  Sebvant. 

A  servant  In  the  discharge  of  his  duties 
must  exercise  the  degree  of  care  which  men  of 
ordinal?  prudence  usually  exercise  for  their 
own  safety  in  similar  circumstances. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  674 ;  Dec.  Dig.  i  229.*] 

Q.  Masteb  and  Skbvant  (|  238*)— Injttbt  to 
Sebvant  —  Contbibutobt  Nbquobncb  — 
Evidence. 

The  manner  in  which  railroad  men  of  rea- 
sonable prudence  were  accustomed  to  adjust 
couplers  on  slowly  moving  cars,  where  such 
practice  was  not  manifestly  negligent,  fixed  the 
standard  by  which  a  switchman's  conduct  In 
adjusting  the  coupler  on  a  slowly  moving  car 
must  be  tested,  though  neither  he  nor  the  rail- 
road company  knew  of  the  custom. 

[EJd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  747;  Dec.  Dig.  i  238.*] 

7.  Masteb  and  Sebvant  (|  291*)— Injubt  to 
Sebvant— Instructions— Pbozhcate  Cause. 

An  instruction  in  an  action  for  injuries  t* 
a  switdman  caught  in  a  defectivriy  blocked 
frog  that  the  negligence  may  be  the  proximate 
cause  of  an  injury  of  which  it  is  not  the  sole  or 
immediate  cause,  and  that  if  the  railroad  com- 
pany was  negligent  in  either  of  the  particnlaia 
diaiged  and  the  negligence  concurred  with  some 
other  causes  in  bringing  about  the  Injury,   the 
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company's  neglleence  waa  a  proximate  cause, 
correctly  charges  on  proximate  canse. 

[EJd.  Note. — For  other  cases,  see  Master  and 
Senrant.  Cent  Dig.  |  1145;   Dec  Dig.  |  291.*] 

8.  TbIAI.  ({   194*)  — iNSIBUOnonS— iKTADIKa 

Pbovihcb  of  Ji;bt. 

Such  instruction  does  not  deny  the  Jury 
the  right  to  determine  the  proximate  cause  of 
the  injury. 

[E>].  Note.— For  other  cases,  see  Trial,  Cent. 
pig.  H  4^-466:   Dec  Dig.  i  194.*] 

9.  Masteb  akd  Sebvaitt  ({  240*)— Injitbt  to 

SeSVAWT— CONTKIBUTOBT    NEGLIQENCK. 

The  qnestion  in  each  case  of  injury  to  a 
railroad  employe  is  -whether  the  particular  act 
involved  was  attended  witlx  such  manifest  or 
known  danger  that  a  person  of  ordinary  pru- 
dence would  not  have  attempted  its  performance 
under  the  existing  circumstances,  and  a  switch- 
man knowing  that  blocked  and  unblocked  frogs 
present  dangers,  and  believing  that  the  frogs 
are  blocked,  is  not  guilty  of  contributory  neg- 
ligence in  walking  in  front  of  a  moving  car  in 
the  performance  of  his  duties,  so  as  to  preclude 
a  recovery  for  his  injuries  caused  by  being 
canght  in  a  defectively  blocked  frog. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ({  755,  756;  Dec.  Dig.  { 
2W.*] 

10.  Mabteb  aitd  Sebvant  (1  291*)— Ikjttbt  to 

SeBVANT— ETIDENCB— IlT8TB'aCII0N& 

Where  the  complaint  in  an  action  for  in- 
jnries  to  a  switchman  caught  in  a.  defectively 
blodced  frog  was  founded  on  the  state  and  fed- 
eral statute  imposing  on  railroad  companies  an 
imperative  duty  to  use  no  car  unless-  equipped 
with  antomatio  couplers  in  working  condition, 
an  instruction  as  to  the  duty  to  inspect  foreign 
oars  waa  properly  refused. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  1 1136;  Dec.  Dig.  {  291. •] 

11.  MajBXEB  and  SEBTAKT  (I  265*)— INJITBT  TO 

Sebvawx— Negligence. 

Proof  of  a  defective  coupler  in  .use,  in  vio- 
lation of  the  Btatutorr  requirement  tliat  cars 
sliall  be  equipped  with  automatic  couplers  in 
working  condition,  shows  a  prima  fade  case  of 
negligence  of  the  railroad  company,  and  if  tlie 
'exercise  of  any  degree  of  care  will  excuse  the 
ose  of  a  defective  coupler,  the  burden  of  show- 
ing the  facts  rests  on  it. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  880,  886;  Dec.  Dig.  i 
265.*]. 

'12l  Uastteb  and  Sebtant  (I  296*)— InjuBiES 

TO     SEBVANT— INSTBUCTIONS— CoNTBIBUTOBT 

Neoligkncb. 

Where  every  way  of  performing  woric  ww» 
dangerous,  instructions  as  to  the  cn<^ce  of  an 
unsafe  way  to  do  work  when  a  known  safe  way 
was  available  were  properly  refused. 
-  [Ed.  Note.— For  other  cases,  see  Master  and 
/Servant,  Cent  Dig.  i  1189;   Dec.  Dig.  I  296.*] 

'13.  Mastkb  and  Sebvant  (|  278*)— Injubt  to 
Sbbvant  —  Defechtb  Atpliances  —  Evi- 
dence. 
That  a  coupler  on  a  car  would  not  couple 
by  impact  without  previous  adjustment  by  hand 
showed  that,  the  car  was  -  not  equipped  with  an 
automatic  eoutiet,  in  accordance  with  the  fed- 
eral statute. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dent  Dig.  |  962;   Dec.  Dig.  i  278.*] 

14.  Masteb  and  Sebvant  (5  270*)- Injtjbt  to 
Sebvant— Evidencb—AdmibSibility. 

In  an  action  for  injuries  to  a  switchman  at- 
tempting to  adjust  a  defective  coupler  on  a  car 
about  two  hours  after  he  commenced  work. as  a 
switchman,  evidence  of  the  instructions,  if  any. 


given  him  by  the  foreman  of  the  railroad  com- 
pany was  admissible. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  270.*] 
16.  Master  and  Sebtant  (|  297*)— Spbciai. 

Intebbogatobies — Sufficiency. 

Wliere,  in  an  action  for  injuries  to  a  switch- 
man caught  in  a  defectively  blocked  frog  while 
walking  in  front  of  a  moving  car  to  adjust  a 
coupling  thereof,  the  evidence  showed  that  the 
foreman  was  present  giving  signals  concurrently 
with  the  switchman  and  the  court  submitted  to 
the  jury  in  various  forms  whether  the  switch- 
man could '  have  signaled  the  engineer  to  stop 
with  safety  to  himself,  .the  answer,  "always 
dangerous,"  was  equivalent  to  «  negative  an- 
swer. 

[Ed.  Note.— For  other  cases,  see  Master  Sc  Serv- 
ant, Cent.  Dig.  M  110^-1198;  Dec.  Dig.  1 297.*] 

16.  Tbiaz,  (I  S52*)— Sfeciai.  Intebbooatobies 
— Sufficiency. 

Special  interrogatories  submitted  to  a  Jury 
should  be  so  framed  ss  to  admit  of  a  direct  an- 
swer of  "yes"  or  "no." 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  if  840-845;  Dec.  Dig.  §352.*]         .   . 

17.  Masteb  and  Sebtant  (S  231*)— Injubt  m) 
Servant— CoNTKiBUTOBY  Negligence. 

The  conduct  of  a  servant  sustaining  an  in- 
Jury-  while  in  the  performance  of  his  duties 
must,  in  determining  whedier  he  was  guilty  Of 
contributory  negligence,  tie  judged  in  connection 
with  the  master's  negligence  .(ind  the  fact- that 
the  servant  could  rely  on  the  master  performing 
its  duQea. ' 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  675-677;    Dec  Dig.  i 

18.  Masteb  awd  Sebtant  (8  289*)- Injtjrt  to 
Sebvant  —  ContributobT  Negligence  — 
Question  K)b  Juby. 

Whetlier  a  switchman  injured  by  being 
caught  in  a  defectively  blocked  frog  while  at 
tempting  to  adjust  the  coupler  in  front  of  a 
moving  car  was  guilty  of  contributory  negligence 
held,  under  the  evidence, .  for  the  jury. . 
.  [EH.  Note.-r-For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1125;   Dec.  Dig.  |  289.*] 

Appeal  from  Circuit  Court,  La  Porte 
County;   John  C  Rlchter,  Judge. 

Action  by  David  Norman  Poole  against 
tlie  Grand  Trunk  Western  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Anderson,  Parker  &  Crablll  and  8.  J. 
Crumpacker,  for  appellant  Travis  &  Irwin 
and  Slick  &  Slick,  for  appellee. 

MONTGOMERY,  J.  Appellee  recovered 
Judgment  for  a  personal  Injnry  sustained 
while  In  appellant's  service  on  account  of 
its  alleged  negligence.  His  complaint  was 
In  three  paragraphs,  and  the  overruling  of 
demurrers  to  each  of  them  has  been  assign- 
ed as  error  demanding  our  first  considera- 
tion. 

It  is  alleged  in  the  first  paragraph  of  the 
complaint  that  appellee  entered  appellant's 
service  as  a  switchman  at  6  o'clock  on  Oc- 
tober 8,  1906,  and  was  Injured  in  the  OllTer 
yards  at  South  Bend  about  8:30  a.  m.  of 
that  day.  That  appellant  had  In  said  yards 
four  side  tracks  south  of  the  main  track 
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and  connected  by  a  "lead"  track:  and  It  be- 
came appellee's  doty  to  couple  a  loaded 
car  which  was  being  moved  along  said  lead 
track  at  the  rate  of  two  miles  per  hour,  to 
a  car  standing  on  side  track  No.  2;  that 
the  cars  were  equipped  with  automatic 
couplers,  but  the  pin  of  the  coupling  on  the 
forward  end  of  the  loaded  car  had  been 
pulled  from  Its  socket  and  could  not  be  re- 
placed by  means  of  the  lever,  and  it  was 
necessary  for  appdlee  to  go  in  front  of  said 
car  and  replace  the  pin  in  its  socket  and 
adjust  the  coupling  by  hand,  so  that  the 
cars  would  couple  automatically;  that  ap- 
pellee 8teiv>ed  in  front  of  the  moving  car 
for  the  purpose  stated,  and  while  walking 
along,  absorbed  in  replacing  the  pin  and  ad- 
justing said  coupling  and  in  the  exercise  of 
due  care,  the  shoe  on  his  left  foot  caught 
and  became  wedged  in  a  frog  formed  hy  the 
converging  rails  at  the  south  side  of  side 
track  No.  2,  and  while  trying  to  extricate 
his  foot  from  said  frog,  he  was  struck  by 
the  moving  car,  thrown  down  and  under  its 
wheels,  run  over,  and  thereby  injured.  It 
Is  charged  that  appellant  knowingly,  negli- 
gently, and  carelessly  permitted  the  block- 
ing in  said  frog  to  be  and  become  so  worn 
and  rotted  away  that  only  a  small  piece  of 
wood  aboat  six  inches  in  length  remained, 
which  was  not  large  enough  to  block  the 
frog  properly,  but  Tras  wholly  unsuitable 
and  inadequate  to  block  the  same  and  to 
keep  the  feet  of  employes  from  becoming 
fastened  therein;  that  said  piece  of  wood 
was  not  nailed  or  fastened,  but  lay  loose  in 
said  frog,  and  appellee's  foot  was  caught 
and  he  was  thrown  down  and  Injured  by 
reason  of  the  fact  that  said  frog  was  Im- 
properly, defectively,  and  inadequately  block- 
ed as  aforesaid. 

It  Is  further  alleged  that  It  bad  been  and 
was  appellant's  custom,  practice,  and  mode 
of  doing  business  to  block  all  frogs  upon  Its 
lines,  switches,  and  side  tracks,  which  fact 
was  known  to  appellee  and  relied  upon  by 
him  at  the  time  he  entered  its  service  and 
was  injured;  and  that  prior  to  his  injury 
be  had  no  knowledge  of  the  defective  block- 
ing of  said  frog,  but  that  appellant  knew 
of  the  defective  and  dangerous  condition  of 
said  frog  in  time  to  have  repaired  the  same 
before  this  accident,  and  negligentiy  failed 
and  omitted  to  do  so. 

Appellant  challenges  the  8u£3clency  of  this 
paragraph  claiming  that  it  discloses  contrib- 
utory negligence,  or  that  appellee's  injury 
was  the  result  of  a  risk  assumed  by  him. 
Appdlee  avers  in  general  terms  that  he  was 
in  the  exercise  of  due  care  'when  injured, 
and  the  particular  facts  alleged  do  not  con- 
tradict this  averment  It  la  well  settied 
that  contributory  negligence  must  affirma- 
tively appear  on  the  face  of  the  complaint, 
to  Justify  the  sustaining  of  a  demurrer  there- 
to for  such  cause.  It  is  charged  that  ap- 
pellant's custom  and  practice  was  to  Uock 


all  its  frogs,  which  fact  was  known  to  ap- 
pellee, and  that  he  had  no  knowledge  of  the 
unsafe  condition  of  the  frog  in  question,  and 
relying  on  such  custom  and  practice  and 
being  absorbed  In  the  performance  of  bis 
duties,  he  did  not  discover  the  defect  which 
caused  his  injury.  These  allegations  were 
abundantly  sufficient  to  repel  any  claim  that 
the  accident  was  the  result  of  an  assumed 
risk.  Appellant's  objections  to  this  para- 
graph are  untenable^  and  its  demurrer  was 
correcUy  overruled. 

The  second  paragraph  contained  all  the 
allegations  of  the  first,  and  further  charged 
that  appellant  negligently  permitted  the 
coupling  on  the  forward  end  of  the  moving 
car  to  be  and  remain  in  a  nonautomatic,  in- 
operative, and  defective  condition,  in  that 
the  cotter  pin  which  fits  Into  the  lower  end 
of  the  coupling  pin  and  prevents  the  same 
from  pulling  out  of  its  socket  became  and 
was  lost,  so  that  it  was  necessary  in  order 
to  operate  said  coupling  to  go  in  front  of 
said  car  and  replace  said  coupling  pin  and 
adjust  the  coupling  prior  to  each  Impact 

The  third  paragraph  of  complaint  oon* 
talned  all  the  allegations  of  the  first,  and  In 
addition  alleged  a  breach  of  the  federal 
statute  making  It  unlawful  for  an  inter- 
state carrier  to  permit  a  car  to  be  used  in 
moving  Interstate  traffic  which  Is  not  equip- 
ped with  .couplers,  coupling  automatically 
by  impact  and  which  can  be  uncoupled 
without  the  necessity  of  men  going  between 
the  cars.  Act  March  2,  1883,  c.  198,  27 
Stat   531   (U.   S.  Gomp.   St   1901«  p.  8174). 

The  first  paragraph  having  been  held 
good.  It  Is  manifest  that  for  the  same  as 
well  as  additional  reasons,  the  second  and 
third  paragraphs  were  properly  held  suf* 
ficient 

The  Jury  with  the  general  verdict  returned 
answers  to  a  number  of  special  Interroga- 
tories,  and  appellant  moved  the  court  for 
Judgement  in  Its  favor  on  the  special  inter- 
rogatories and  answers  thereto,  notwith- 
standing the  general  verdict  This  motion 
was  overruled  and  this  ruling  assigned  as 
error.  It  is  urged  in  this  connection  that 
appellee  was  guilty  of  negligence  in  at- 
tempting to  adjust  the  coupler  In  a  danger- 
ous maimer  -when  he  might  have  adopted 
another  and  safe  way.  This  contention  is 
not  sustained  by  the  special  findings  of  the 
Jury.  It  is  specifically  found  that  appellee 
when  injured  was  performing  his  work  in 
the  way  usual  and  customary  in  appellant's 
Oliver  yards,  and  that  the  other  way  sug- 
gested, in  whUdi  the  coupler  might  have 
been  adjusted,  was  "always  danger oua" 
The  answers  to  Interrogatories  do  not  con- 
tradict the  general  verdict  and  appellant's 
motion  for  judgment  was  rightly  overruled. 

A  new  trial  was  sought  on  the  grounds 
of  error  in  giving  and  in  refusing  certain  in- 
structions, in  the  admission  and  rejection  of 
certain  evidence,  in  not  requiring  the  Jury 
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to  make  more  fall  and  specific  answers  to 
certain  Interrogatories,  and  because  the  ver- 
dict is  not  sustained  by  sufficient  evidence, 
and  Is  contrary  to  law. 

Instruction  No.  2  is  attacked  because  the 
element  of  assumed  risk  is  not  included. 
The  law  upon  the  subject  of  assumption  of 
risk  was  fully  and  correctly  covered  in  in- 
Btmctlon  No.  8  given  at  the  request  of  ap- 
pellant. The  court  is  not  required  to  em- 
body every  legal  proposition  applicable  to 
the  case  in  a  single  Instruction,  but  it  is 
sufficient  if  the  instructions  as  a  whole 
correctly  advise  the  Jury  upon  the  law. 

Complaint  is  made  of  the  giving  of  in- 
stmctions  Nos.  5,  8,  and  9  at  appellee's  re- 
quest These  Instructions  were  addressed  to 
the  question  of  liability  for  a  violation  of 
tlie  federal  statute  requiring  automatic  cou- 
plers. The  third  paragraph  of  complaint 
declared  upon  a  breach  of  this  statute,  there 
was  evidence  making  the  giving  of  such  in- 
structions proper,  and'  taking  the  instruc- 
tions together  they  accurately  and  fully  ex- 
press the  law  upon  the  proposition  to  which 
they  relate. 

The  court  advised  the  Jury  that  If  the  evi- 
dence showed  the  existence  of  a  general  prac- 
tice and  custom  in  appellant's  Oliver  yards 
at,  and  for,  several  years  prior  to,  the  time 
of  this  accident;  of  employ&i  going  In  front 
of  slowly  moving  cars  to  adjust  couplings, 
of  which  appellant  knew  or  In  the  exercise 
of  ordinary  care  ought  to  have  known,  and 
in  which  It  knowingly  acquiesced,  and  of 
which  practice  and  custom  appellee  knew 
and  relied  upon,  it  would  be  competent  to 
consider  such  general  practice  and  custom 
In  connection  with  other  facts  and  drcum- 
stances  In  evidence,  in  determining  whether 
appellee  was  guilty  of  contributory  negligence 
at  the  time  of  receiving  his  Injury.  The 
Instruction  was  unduly  guarded  and  its  state- 
ments more  favorable  to  appellant  than  the 
applicable  rule  of  law  required.  Appellee,  In 
the  discharge  of  his  duties,  was  held  to  the 
exercise  of  only  ordinary  care,  or  that  degree 
of  care  and  watchfulness  which  men  of  ordi- 
nary pmdence  usually  exercise  for  their  own 
safety  in  similar  circumstances.  The  man- 
ner In  which  other  railroad  men  of  reason- 
able 'prudence  were  accustomed  to  adjust 
couplers  on  slowly  moving  cars,  provided 
snch  practice  was  not  manifestly  negligent, 
vonld  fix  the  standard  by  which  appellee's 
conduct  must  be  tested.  This  would  be  true 
evoi  In  the  absence  of  knowledge  of  such 
custom  by  either  appellant  or  appellee.  Evi- 
dence of  a  practice  and  custom  in  accord 
with  appellee's  conduct  was  competent,  and 
this  Instruction  was  relevant  and  proper. 
Plttabnigh,  etc.,  R.  Co.  v.  Nicholas,  165  Ind. 
679,  684,  76  N.  E.  622 ;  Pennsylvania  Co.  v. 
McCormaCk,  131  Ind.  250,  257,  30  N.  E.  27; 
O'Menia  y.  Kansas  City,  etc.,  R.  Co.,  115 
Ma  205,  21  S.  W.  503;  I^a  Barre  v.  Grand 
Tmnk,  etc.,  R.  Co.,  133  Mich.  192,  M  N.  W. 
735;  Weed  r.  Chicago,  St  P.,  etc,  Ry.  Co.,  | 


6  Neb.  (Unof.)  623,  99  N.  W.  82r7;  Louis  rllle 
&  N.  R.  Co.  V.  Tork,  128  Ala.  305,  30  South. 
676;  Pioneer,  etc.,  Co.  ▼.  Sandberg,  98  lU. 
App.  36. 

Instruction  No.  20,  given  at  appellee's  re- 
quest, reads  as  follows:  "Negligence  may  be 
the  proximate  cause  of  an  Injury  of  which 
It  Is  not  the  sole  or  Immediate  cause.  If  you 
find  from  the  evidence  that  defendant  was 
negligent  in  either  particular  alleged  In  the 
complaint,  and  that  said  negligence  tn  that 
particular  concurred  with  some  other  cause 
or  causes  In  bringing  about  and  causing 
plalntUTs  Injury,  the  defendant's  said  neg- 
ligence would  be  a  proximate  cause  within 
the  meaning  of  that  term  as  used  In  these 
instructions."  Appellant  contends  that  this 
Instruction  denied  the  Jury  the  right  to  de- 
termine the  proximate  cause  of  appellee's  In- 
Jury.  In  our  opinion,  the  instruction  can- 
not be  fairly  so  Interpreted,  and  is  not  er- 
roneous. Blllman  v.  Indianapolis,  etc.,  R. 
Co.,  76  Ind.  166,  40  Am.  Rep.  230 ;  Cleveland, 
etc.,  Ry.  Co.  v.  Wynant  134  Ind.  681,  84  N. 
E.  569;  Board  of  Com'rs  ▼.  Mutchler,  187 
Ind.  140,  36  N.  E.  534;  Chicago,  etc.,  R.  Co. 
V.  Prltchard,  168  Ind.  398,  409,  79  N.  R  508, 
81  N.  B.  78,  9  L.  R.  A.  (N.  S.)  857 ;  29  Cyc; 
496-7. 

Instruction  No.  24,  relating  to  the  assess- 
ment of  damages,  of  which  appellant  com- 
plains, is  almost  a  literal  copy  of  Pittsburg, 
eta,  Ry.  Co.  v.  Montgomery,  152  Ind.  1,  26, 
49  N.  E.  582,  69  li.  R.  A.  876.  71  Am.  St 
Rep.  301. 

The  court  refused  appellant's  tendered  in- 
structions numbered  two  and  five,  which 
were  so  drawn  as  to  declare  appellee  guilty 
of  contributory  negligence  because  frogs,  both 
blocked  and  unblocked,  were  known  to  him 
to  present  elements  of  danger  to  one  walking 
In  front  of  a  moving  car.  Almost  every  act 
of  operative  railroading  presents  elements  of 
known  danger  to  the  employe  In  such  service, 
but  this  fact  does  not  make  him  chargeable 
with  negligence  in  undertaking  such  work. 
The  question  in  each  case  Is  whether  the  par- 
ticular act  involved  was  attended  with  such 
manifest  or  known  danger  that  a  person  of 
ordinary  prudence  should  not  have  attempted 
its  performance  under  existing  drcumstan- 
ces.  The  proffered  Instructions  were  proper- 
ly refused,  and  the  question  whether  appel- 
lee was  guilty  of  contributory  negligence  In 
this  case  was  not  one  of  law  for  the  court 
but  one  of  fact  for  the  determination  of  the 
Jury,  in  the  light  of  all  the  e^ldence^  and  the 
Instructions  of  the  court  upon  that  subject 

Appellant's  instructions  7  and  8  related  to 
Its  duty  to  Inspect  foreign  cars.  These  In- 
structions might  have  been  relevant  and 
proper  In  a  common-law  action,  based  upon  a ' 
defect  in  a  foreign  car,  bat  tiie  paragraphs 
of  appellee's  complaint  involving  the  defec- 
tive coupling  on  a  foreign  car  were  founded 
on  the  specific  provisions  of  state  and  fed- 
eral statutes,  imposing  upon  appellant  an 
imperative  duty  to  use^no 
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gard  to  ownership,  unless  equipped  wltb  au- 
tomatic couplers  In  normal  working  condi- 
tion. Tbe  tendered  Instructions  were  dearly 
Irrelevant. 

Instruction  No.  0  requested  by  appellant 
sought  to  have  the  Jury  charged  that  the  de- 
fect in  the  coupler  shown  in  this  case  was 
not  such  as  reasonably  to  give  appellant  no- 
tice of  danger  to  appellee  in  the  performance 
of  his  duties,  and  that  no  recovery  based 
upon  such  defect  could  be  had.  In  the  most 
favorable  view  to  be  taken  of  the  proiwsition 
advanced,  tbe  question  was  not  one  of  law, 
but  was  properly  submitted  to  the  Jury  for 
decision,  and  this  instruction  was  rightly  re- 
fused. ' . 

Appellant's  Instruction  No.  10  declared 
there  was  no  evidence  to  charge  It  with 
knowledge  of  the  absence  of  the  cotter  pin, 
and  hence  no  proof  of  negligence  In  falling 
to  inake  proper  repairs.  Tbe  showing  of  a 
defective  coupler  In  use  in  violation  of  statu- 
tory requirements  constituted  a  prima  facie 
<-a8e  of  negllgence>.and  if  the  exercise  of  any 
degr'ee  of  care  would,  excuse  the  use  of  the 
coupler  without  such  pin,  a  question  we  are 
not  called  upon  to  decide,  the  obligation  or 
burden  of  showing  the  extenuating  facts 
rested  upon  appellant.  This  instruction  pro- 
ceeded upon  an  erroneous  theory  and  was 
properly  refused. 

InstructlonB  11,  12,  18,  14,  15,  16,  17,  18, 
19,  20,  21,  and  24  tendered  by  appellant  pur- 
ported to  state  the  law  with  regard  to  the 
choice  of  an  unsafe  way  to  do  work  when  a 
Juiown  safe  way  was  equally,  available.  A 
consideration  of  these  instructions  Is  unnec- 
essary.'in  view  of  the  special  finding  of  the 
Jury  that  the  suggested  safe  ways  were  "al- 
ways dangerous."  Pittsburgh,  etc.,  Ry.  Coi. 
V.  Collins,  168  Ind.  467,  476,  80  N.  E.  416; 
New  Castle  Bridge  Co.  ▼.  Doty,  168  Ind.  259, 
271,  79  N.  E.  485 ;  ajy  of  Munde  v.  Hey, 
164  Ind.  670,  677,  74  N.  E.  250;  Baltimore, 
etc.,  Ry.  C0..V.  Harbin,  160  Ind.  441,  448,  67 
N.  E.  109:  Roush  V.  Roush,  154  Ind.  562, 
573,  55  N.  E.  1017. 

Tlie  twenty-fifth  instruction  tendered  and 
jrefused  declared  as  a  matter  of  law  that  the 
car  in  question  was  equipped  with  an  auto- 
matic coupler  In  accordance  with  the  require- 
ments of  the  federal  statute.  It  was  shown 
without  dispute  that  the  coupler  would  not 
couple  by  impact  without  previous  adjust- 
ment by  hand.  This  condition  was  not  in 
accord  with  the  manifest  purpose  and  re- 
quirements of  the  law,  and  the  instruction 
was  erroneousL 

Appellee,  as  a  witness,  was  asked  wheth- 
er before  receiving  his  injury,  and  on  the 
same  morning,  Mr.  Kellogg,  appellant's  fore- 
man and  yardmaster.  Instructed  him  wltb 
reference  to  going  In  front  of  moving  cars,  or 
going  between  moving  cars  to  adjust  defec- 
tive couplers,  and  answered  in  tbe  affirma- 
tive. He  was  then  asked  to  relate  what  Mr. 
IS^Ilogg  said  to  him  on  this  subject  Appel- 
liant's  objection  to  the  question  was  over- 


ruled. Appellee's  insistence  is  that  he  was 
adjusting  the  coupler  at  the  time  he  was 
injured,  in  conformity  with  instructions.  He 
had  entered  upon  his  duties  as  switciunan 
but  twQ  hours  before  and  it  was  certainly 
competent  for  either  party  to  prove  what, 
if  any,  instructions  liad  been  given  him 
touching  the  manner  of  performing  the  du- 
ties assigned  to  him.  The  objection  was  cor- 
rectly overruled.  Indiana  Car  Co.  v.  Parker, 
100  Ind.  181,  198;  Rogers  v.  Overton,  ST 
Ind.  410. 

The  Jury,  in  answer  to  an  interrogatory, 
found  that  after  opening  the  switch  to  trade 
No.  2,  appellee  could  have  signaled^  the  en- 
gineer to  stop,  and  tbeh  after  the  engine  and 
cars  had  stopped,  gone  in  front  of  the  car  in 
question  and  replaced  the  lock  pin  in  the 
coupler.  They  were  asked  in  various  forms 
whether  this  could  have  been  done  by  appel- 
lee with  safety  to  himself,  and  answered  in 
every  instance,  "always ,  dangerous."  Appel- 
lant requested  the  court  to  require  the  Jury 
to  answer  specifically  "yes"  or  "no,"  but  its 
request  was  denied,  and  complaint  is  made 
of  this  ruling.  The  Jury  had  found  that  the 
engineer  in  charge  of  the  engine  at  the  time 
of  the  accident,  in  distributing  cars  about 
the  yards,  was  controlled  and  directed  as  to 
the  movements  of  the  engine  by  signals  from 
appellee,  and  also  by  signals  from  Robert 
Kellogg,  the'yar.d  forema^.  It  was  further 
shown  that  the  foreman  was  present  at  the 
time  giving  signals '  concurrently  with  appel- 
lee. The  answer  of  the  Jury  is  responsive  to 
the  questions  propounded,  and  is  equivalent 
to  a  simple  "no."  The'  query  was,  could  ap- 
pellee have  done  the  suggested  act  with  safe* 
ty  to  himself,  and  the  response  was.  "always 
dangerous" — the  clear  meaning  of  which  was, 
"not  with  safety  to  himself,"  or  "no."  If  the 
interrogatory  had  been  made  sufficiently  com- 
prehensive to  insure  the  engine  remaining 
stationary  while  the  coupler  was  being  ad- 
justed, a  dUterent  answer  would  have  seem- 
ed' proper,  but  under  the  drcumstances 
shown,  the  thought  in  the  minds  of  the  Ju- 
rors doubtless  was  that  tbe  engine  was  lia- 
ble to  move  at  tbe  signal  of  the  foreman,  at 
any  moment,  making  it  always  dangerous  to 
go  in  front  of  the  cars  to  which  it  was  at-, 
tached.  Interrogatories  should  ordinarily  be 
so  framed  as  to  admit  of  a  direct  answer  of 
yes  or  no,  but  we  cannot  say  that  the  court 
committed  harmful  error  in  refusing  to  re- 
quire such  answer  to  the  interrogatories  un- 
der consideration.  Fort  'Wayne,  etc.,  Co.  v. 
Page,  170  Ind.  585,  594,  84  N.  E.  145,  23  L. 
R.  A.  (N.  S.)  946;  Salem-Bedford  Stone  Co. 
V.  Hilt,  26  Ind.  App.  543,  59  N.  E.  97. 

The  legality  of  the  verdict  is  challenged  on 
the  ground  that  it  is  not  sustained  by  suf- 
ficient evidence.  Appellant  Insists  that  ap- 
pellee was  guilty  of  contributory  negligence 
in  trying  to  adjust  the  coupler  in  front  of 
a  moving  car  when  approaching  a  frog  and 
other  obstructions  known  to  him  to  be  iu 
the  track.   Cases  arg  cited  in  which  tbe  court 
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held  the  Injured  party  negligent  as  a  matter, 
of  law,  but  they  are  readily  distinguishable 
from  this.  In  some  of  them  a  rule  of  the 
company  prohibited  an  employe  from  going 
in  front  of  a  moving  car  In  the  performance 
of  his  duties,  and  this  rmle  was  violated 
without  the  knowledge  or  consent  of  the  com- 
pany, and  in  other  cases  the  complaining  em- 
ployi  had  exclusire  control  of  the  move- 
ments of  the  engine,  and  voluntarily  under- 
took to  do  his  work  in  an  unusual  and  mani- 
festly dangerous  way,  when  he  could  have 
pursued  a  known  practical  and  safe  way. 
Appelleie'8  conduct  in  this  case  must  be  view- 
ed and  Judged  in  connection  with  appellant's 
alleged  negligence.  Appellant  had  under- 
taken to  block  all  the  frogs  In  its  yards,  and 
appellee  knew  and  relied  upon  this  fact  A 
blocked  frog  may  not  be  wholly  free  from 
danger,  but  we  cannot  flay  that  this  accident 
would  have  happened  as  It  did.  If  the  block- 
ing had  been  properly  done  or  been  In  good 
condltloa  The  evidence  showed  the  block- 
ing to  have  been  rotten  and  In  bad  shape, 
and  in  this  condition  it  was  likely  to  be 
more  dangerous  than  would  have  been  a 
frog  known  to  be  wholly  unblocked,  because 
at  its  apparent  security.  The  engineer  was 
not  subject  to  the  exclusive  control  and  di- 
rection of  appellee.  In  view  of  all  the  at- 
tendant facts  and  circumstances  the  question 
of  contributory  negligence  was  rightly  sub- 
mitted to  the  jury  for  determination,  and 
we  cannot  say  that  their  conclusion  was 
not  warranted  by  the  evidence. 

The  motion  for  a  new  trial  was  correctly 
overrnled,  and  the  judgment  is  affirmed. 


(47  Ind.  App.  nt) 

HOLT  y.  MTERS.     (No.  7,09e.)t 

(Appellate  Court  of  Indiana,  Division   No.  2. 

Nov.  29,  1910.) 

1.  Appeai.  ash  Ebbob  (i  928*)— Omission  of 

BVIDBNCX   FBOU    RECOBD— EFFECT. 

Where  the  evidence  is  not  in  the  record  on 
appeal,  the  jndgment  will  not  be  reversed  be- 
cause of  an  instruction  given,  if  it  would  be 
proper  under  any  state  of  facts  provable  under 
the  iseuea. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Bnor.  Cent  Dig.  if  8749-3754;  Dec.  Dig.  { 
«2&»] 

2.  AmwALs  (I  68*>— Nones  of  Vicious  Pbo- 

PER8ITIB8— LIABII.ITT    FOB    INJUBT. 

A  person  who  keeps  a  vicious  dog  with 
knowledge  of  his  vicious  disposition  Is  liable  to 
any  person  injured  by  the  animal  without  his 
fault 

[E}d.  Note.— For  other  oases,  see  Animals, 
Cent  Dig.  {|  225,  226;  Dec.  Dig.  {  68.*] 

8.  Animam  (i  68*)  — Vicious  Doo  — Actiok 

wot    IRJTTBIEB— ALUOATIONS    NBCESSABT. 

In  an  action  to  recover  for  injuries  from 
a  vidoua  dog,  plaintiff  need  not  allege  or  prove 
any  neglijcence  of  the  owner  In  securing  the 
animal,  where  he  had  knowledge  of  Kb  vicious 
diqpoaition. 

ri3d.  Note.— For  other  cases,  see  Animals, 
Gent  Dig.  i  225 ;   Dec.  Dig.  {  68.*] 


4.  APPEAI.  AND  Ebkob  (I  1066*)— Instetto- 

TION8. 

In  an  action  for  injuries  from  a  vlcioiHi 
dog,  instructions  that  plaintiff  must  show  that 
defendant  either  knew,  or  should  have  known  by 
reasonable  care,  the  dog^s  disposition ;  that  the 
finding  should  be  for  plaintiff  if  defendant  eithes 
knew '  the  dog's  disposition,  or  should  have 
known  it  by  reasonable  care  and  failed  to  con- 
fine the  dog ;  that  the  •  burden  of.  proof  was 
upon  the  plaintiff  to  prove  that  defendutt  either 
ktiew,  or  should  have  Known  by  reasonable  care, 
the  dog's  disposition — were  harmless  so  far  as 
they  dealt  with  constructive  notice,  if  the  evi» 
dence  showed  that  defendant  kept  the  dog  widi 
actual  knowledge  of  his  vicious  disposition. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4220;  Dec.  Dig.  |  1066.*] 

Appeal  from  Circuit  Court,  Hancock  Coun- 
ty;  R.  L.  Mason,  Judge. 

Action  for  Injuries  by  Sterling  R.  Holt 
against  Fred  Myers.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

See,  also,  43  Ind.  App.  538,  88  N.  B.  80. 

Keallng  &  Hugg,  for  appellant  B.  M. 
Hornaday,  for  appellee. 

COMSTOCK,  J.  Appellee  sued  appellant 
to  recover  damages  for  Injuries  alleged  to 
have  been  inflicted  upon  him  by  a  vicious 
dog  owned  by  appellant  The  cause  was  put 
at  issue  by  general  denial  to  the  amended 
complaint  The  jury  to  which  the  cause 
was  submitted  returned  a  verdict  in  favor 
of  appellee  for  $300.  Appellant  filed  his  mo- 
tion for  a  new  trial,  which  was  overruled 
upon  appellee  remitting  $160  of  the  verdict, 
and  judgment  rendered  against  the  appellant 
for  1160,  and  costs. 

The  only  error  relied  upon  for  reversal  la 
the  action  of  the  court  in  overruling  appel- 
lant's motion  for  a  new  trial,  and,  of  thd 
reasons  therefor,  only  that  the  court  erred 
in  giving  Instructions  9,  11  and  12,  of  its  own 
motion,  are  discussed.  So  much  of  said  in- 
structions as  follows  will  suffice  to  make 
clear  appellant's  claim.  Said  ninth  instruc- 
tion reads:  ''iBefore  the  plain tUf  is  entitled 
to  recover,  the  evidence  must  show  by  a  fair 
preponderance  that  the  defendant  kept  a 
vicious  dog  at  his  place,  which  he  permitted 
to  run  at  large,  and  On  the  public  highway 
near  his  place,  and  that  he  luiew,  or  ghoulA 
have  knovm  &t/  the  exerctsd  of  reasonalile 
care,  that  said  dog  was  vicious  and  likely  to 
attack  and  Injure  persons  while  passing 
along  the  public  highway.  •  •  •"  said 
eleventh  Instruction  reads:  "If  yon  find 
from  a  preponderance  of  all  the  evidence 
that  the  defendant  kept  a  dog  which  had  a 
propensity  to  trite  mankind,  and  wliich  fact 
was  known  to  the  defendant,  or  thould  have 
been  known  by  the  eaercUe  of  reasonatle 
care,  then  it  was  his  duty  to  keep  said  dog 
confined,  and,  if  he  failed  to  do  so,  and 
through  such  failure  plaintiff  was  damaged, 
then  they  should  find  for  the  plaintiff,"  etc. 
The  twelfth  reads:    "The  burden  of  proof  is 
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upon  the  plaintiff  to  prove  to  your  satisfac- 
tion by  a  fair  preponderance  of  the  evidence 
that  the  defendant  knew,  or  thould  have 
knoim  bv  the  exercise  of  rea*onai>te  care, 
that  th6  dog  alleged  to  have  Injured  plain- 
tiff had  bitten  or  attacked  others  prior  to  the 
time,"  etc.  The  -wovfla  Italicised  constitate 
the  alleged  error. 

It  Is  claimed  that  tlie  court  erred  In  eadi 
of  these  Instrnctlons  as  placing  npon  the  ap- 
pellant a  greater  degree  of  care  than  the  law 
requires;  that  they  charge  him  with  con- 
stmctlve  notice  of  acts  committed  by  his 
dog.  In  other  words,  the  instructions  com- 
plained of  put  npon  appellant  a  continning 
duty  of  watchfulness  over  his  dog,  equiva- 
lent to  the  dnty  of  Inspection  on  the  part  of 
a  master  to  his  servant  It  is  also  the  claim 
«t  appellant  that  the  vldons  character,  pro- 
pensities, or  acts  of  the  dog  most  be  brought 
to  the  knowledge  of  the  owner. 

Ko  attempt  is  shown  to  make  the  evidence 
a  part  of  the  record.  Where  the  evidence 
Is  not  In  the  record,  a  Judgment  will  not  be 
reversed  for  an  instruction  glvoi  which 
would  be  proper  under  any  state  of  facts 
provable  under  the  issues.  Abn^  v.  Indiana 
Union  Traction  C!o.,  41  Ind.  App.  68,  88  N.  SL 
887. 

The  person  who  keeps  a  vicious  uog  with 
knowledge  of  its  vicious  disposition  is  liable 
to  any  person  injured  by  the  animal  without 
Ills  fault;  and,  in  an  action  to  recover  for 
such  injury,  it  is  not  necessary  to  allege  or 
prove  any  negllgenca  or  fault  in  the  securing 
or  taking  care  of  the  animal  by  the  defend- 
ant The  faUure  to  secure  the  animal  known 
to  be  dangerous  renders  the  keeper  liable  for 
Injuries  caused  by  the  animal  to  one  not  at 
fault;  the  cause  being  treated  as  an  action 
for  negligence.  Cordon  ▼.  Kaufman,  44  Ind. 
App.  603,  607,  89  N.  E3.  898;  ParUow  v. 
Haggarty,  85  Ind.  178;  Williams  ▼.  Moray, 
74  Ind.  25,  89  Am.  Rep.  76. 

It  vras  competent  to  show  that  the  appel- 
lant had  actual  knowledge  of  the  dangerous 
propensities  of  his  dog,  and.  In  the  absence 
of  the  evidence,  it  will  be  presumed  that  this 
was  done.  If  the  evldenca  showed  that  ap- 
pellant had  actual  knowledge  of  the  danger- 
ous character  of  his  dog,  the  instructions  re- 
lating to  constructive  notice  would  have  been 
harmless. 

Judgment  affirmed. 


BFFINGBR  ▼.  FT.  WAYNB  ft  W.  V.  TRAC- 
TION CO.    (No.  6^873.)! 
(Appellate  Court  of  Indiana,  Division  No.  1. 

Nov.  20,  1910.) 
1.  Rahaoads  d  860*)  —  Ihjumes  —  Neou- 

OBRCK. 

A  Street  ear  company  was  not  liable  tor 
Injnriea  cansed  by  frightening  a  horse  driven 
through  a  coontry  district,  if  the  car  was  not 
being  operated  in  an  anusual  manner  when  the 


horse  was  frightened,  and  It  showed  no  dlsposl* 
tion  to  go  on  the  track. 

[Bd.  Note.— For  other  cases,  see  Railrosda^ 
Gent  Dig.  8S  1241-1244;   Dec.  Dig.  I  86a*] 

2.  Raixboaos  ({  860*)— Dunxs  or  Motobhas 

— INTKBUBBAK   CaBS. 

The  motorman  of  an  intemrban  car  need 
not  keep  a  lookout  for  horses  or  teams  on  ad- 
jacent highways  or  fields  or  stop  or  slack  8i>eed, 
npon  observing  that  horses  are  frightened  and 
unmanageable,  unless  iiersons  are  thereby  placed 
in  a  perilous  i>osition  which  will  be  obviated 
by  slackening  or  stopping,  the  car,  when  the 
motorman  must  exercise  every  reasonable  ef- 
fort to  stop  the  car  to  avert  Injnry. 

[Bd.  Note.— For  other  cases,  see  Railroads^ 
Cent  Dig.  il  1241-1244;   Dec  Dig.  |  860.*] 

3.  Railboads     (I    894*)— IKJURIBS— Aotior— 

SUFFICIENCT    OF     COKFI.AINT— AlXBOATIORa 

OF  Dibcovkbbd  Febh.. 

The  complaint  alleged  that  plaintiff  and 
another  were  driving  a  norse  and  baggy  along 
a  public  highway  in  the  country,  adjacent  to 
defendant's  street  car  line,  and  that,  when  the 
horse  and  buggy  were  "over  100  feet  from  said 
car  as  it  was  approaching,"  the  horse  became 
frightened  at  the  car,  and  "began  to  jump  and 
rear,"  and  that  plaintiff  signaled  the  motorman 
to  stop,  and  that  the  motorman  was  aware  of 
its  condition  and  its  cause  in  time  to  have  stop* 
ped  the  car  and  prevented  the  injuries;  but 
that  he  negligently  and  unlawfully  neglected  to 
stop  or  check  the  speed  of  the  car,  and  negli- 
gently  ran  at  the  rate  of  20  miles  an  honr  to- 
wards the  horse,  Increasing  Its  fright  and  caus- 
ing it  to  jump  into  the  ditch,  injuring  plaintiff. 
Held,  that  the  complaint  did  not  show  that  the 
horse  was  nnmanageable,  requiring  the  motor- 
man  to  chedc  the  speed  of  the  car,  and  not 
that  the  motorman  could  have  stopped  the  car 
when  the  peril  wss  discovered. 

[Ed.  Note.— For  otlier  esses,  see  Railroadau 
Dec.  Dig.  i  394.*] 

Appeal  from  drcoit  Court,  Wells  Ootmty} 
C.  B.  Sturgis,  Judge. 

Action  by  Ferdinand  Bffinger  against  th« 
Ft  Wayne  ft  Wabash  Valley  Traction  Com- 
pany. From  the  Judgment  sustaining  a  de> 
murrer  to  the  complaint  plaintiff  appeals. 
Affirmed. 

Mock  ft  Sons,  for  appellant  ElchbOTn  A 
Vaughn,  Barrett  ft  Morris,  and  Samud  I^ 
Morris,  for  appellee. 

HADLBT,  P.  J.  This  is  a  suit  brought  bT 
appellant  against  appellee  for  damages  for 
injuries  sustained.  The  cmnplaint  avers; 
That  appellee  owns  and  operates  an  interur- 
ban  railway  with  cars  propelled  by  electrici- 
ty, between  Ft  Wayne  and  Bluffton.  That 
for  a  mile  north  ot  the  city  of  Bluffton  said 
railway  runs  parallel  with  the  public  high- 
way; the  center  of  said  railway  track  being 
30  feet  from  the  center  of  said  highway 
throughout  said  distance.  That  there  was  • 
deep  ditch  on  l>pth  sides  of  said  hl^way. 
That  for  three-fourths  of  a  mile  south  from 
the  place  of  the  accldoit  there  were  no  trees, 
hills,  or  obstructions  of  any  kind  betweea 
said  highway  and  said  railway.  That  on 
September  27,  1906,  appellee  was  in  a  singja 
top  buggy,  the  top  of  which  was  up.  That 
said  buggy  was  drawn  by  a  six  year  old 
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horse  that  had  alwaTS  been  gentle,  Quiet,  and 
safe  to  drive,  and  was  owned  and  driven  at 
said  time  by  one  Luther  Brown.  That  app^ 
lant  and  Brown  were  driving  said  horSfe 
from  the  north  towards  said  city  of  Bluffton, 
on  and  along  said  pobllc  highway.  That  at 
said  time  appellee  was  runntag  one  of  its 
cars  north  from  said  city  of  Bluffton  over  its 
railway  trade  at  a  rate  of  speed  not  less  than 
20  miles  per  hour.  That  at  said  time  said 
Brown  was  driving  said  horse  in  a  careful 
manner.  That,  when  said  horse  and  buggy 
were  over  100  feet  from  said  car  as  it 
was  approaching  said  horse  and  bngg^,  said 
horse  became  frightened  at  said  apprasich> 
Ing  car  and  appearance  thereof  and  began  to 
Jump  and  rear.  That  said  Brown  threw  up 
Us  hand  and  signaled  the  motorman  In 
charge  of  said  car  to  stop,  and,  while  said 
horse  was  so  frightened,  jun^tlng,  and  rear- 
ing at  the  approach  of  said  car,  appellee's 
agent  and  motorman  saw  and  was  fully 
aware  of  the  frlgbtmed  condition  of  said 
hnrae  and  the  cause  thereof  In  ample  time  to 
have  stopped  the  speed  of  said  car  and  the 
motion  thereof,  in  time  to  have  prevrated  the 
tajuries  to  the  appellant  hereinafter  com- 
plained of.  Tliat  said  motorman  and  agent 
of  appellee  in  charge  of  said  car,  with  full 
knowledge  of  the  facts  aforesaid,  carelessly, 
negligently  and  unlawfully  failed,  refused, 
and  neglected  to  stop  or  check  the  speed  of 
said  car  though  signaled  and  requested  to 
do  so  by  said  Brown,  and  negligently  and 
carelessly  ran  said  car  at  said  high  rate  of 
speed  of  20  miles  per  hour  towards  and  In 
the  direction  of  said  horse  and  buggy  In  dose 
proximity  to  them,  thus  greatly  Increasing 
the  fright  of  said  horse  by  reason  of  whldi, 
and  on  account  of  the  negligence  of  said  mo- 
torman as  aforesaid,  it  r«idered  It  impos- 
sible for  said  Brown  or  this  appellant  to 
bold,  manage,  or  control  said  horse.  That  on 
account  of  said  negligence  of  said  motorman 
said  horse  was  caused  to  Jump  Into  said 
ditch  on  the  east  side  of  said  highway  op- 
posite said  buggy,  thereby  throwing  appel- 
lant violently  against  the  bank  of  said  ditch 
and  injuring  him.  That,  had  said  motorman 
shut  off  the  electricity  from  the  motors  of 
said  car,  the  noise  caused'  by  said  car  would 
have  been  greatly  lessened,  and  had  said  car 
been  stopped,  x>t  the  speed  thereof  slackened, 
said  accident  would  have  been  averted,  all 
«f  which  could  have  been  done  without  dan- 
ger (ff  damage  to  said  car  or  any  of  the  oc- 
cupants thereof. 

A  demurrer  to  the  complaint  was  sustained. 
This  ruling  is  assigned  as  error.  The  com- 
plaint is  not  based  upon  the  negligence  of 
appellee  in  frightening  the  horse  In  the  first 
instance.  If  so,  It  Is  clearly  InsufBcient,  as  it 
does  not  appear  that  there  was  anything  nn- 
nraal  in  the  manner  of  operating  the  car, 
or  that  the  horse  showed  any  disposition  to 
go  upon  the  track.  Keeley  Brewing  Co.  v. 
Pamln,  13  Ind.  App.  6»2,  41  N.  B.  471;  Bal- 
98NJ1.-8 


thnore,  etc.,  B.  C!o.  ▼.  Toong,  146  Ind.  874, 
45  V.  B.  479.  But  liability  Is  sought  to  be 
fixed  on  appellee  under  the  doctrine  of  the 
last  dear  diance.  That  Is,  it  seeks  to  show 
that  the  horse  was  frightened  at  the  ap- 
proach of  the  car ;  that  appellant  was  there- 
by placed  in  a  position  of  imminent  peril 
from  which  It  was  apparent  he  could  not  ex- 
tricate himself ;  that  appellee  had  knowledge 
of  this  position  in  time,  but  did  nothing  to 
prevent  the  injury,  when  it  might  have  done 
so  without  damage  to  Itself  and  thereby  pre- 
vented it  It  Burdy  must  be  conceded  that, 
if  the  averments  of  the  complaint  sufficient-' 
ly  show  these  facts,  it  must  be  held  to  be 
good  as  against  a  demurrer,  for  certainly  no 
one  wUl  contend  that  any  person,  or  corpora- 
tion can  inflict  an  injury  upon  a  person  who 
is  in  a  place  where  he  has  a  right  to  be,  and 
doing  what  he  has  a  right  to  do,  which  such 
person  or  corporation,  after  full  knowledge- 
of  all  the  facts,  had  time  and  opportunity 
to  avoid  'Without  damage  to  Itself, 

The  complaint  is  not  specific.  It  says  when 
the  car  was  over  100  feet  away  the  horse 
began  to  Jump  and  rear.  How  much  over 
100  feet?  Was  it  one  inch  or  one  mile?  It 
it  was  only  one  inch,  then  it  must  be  ap- 
parent from  the  other  averments  of  the  com- 
plaint that  the  car  could  not  have  been  stop- 
ped or  Its  speed  slackened  so  as  to  have  qui- 
eted the  horse,  since  It  is  shown  that  the  car 
was  running  at  a  speed  of  20  miles  an  hour. 
This  Is  about  SO  feet  a  second.  Then,  again, 
it  is  not  averred  that  the  horse  at  that  time 
was  unmanageable,  or  that  it  appeared  to 
be.  It  began  to  "Jump  and  rear"  is  the  lan- 
guajse  of  the  complaint  Did  it  continue  In 
its  manifestations  of  fright?  Was  its  ac- 
tions such  as  to  Indicate  that  it  could  not 
be  managed  by  two  men,  and  that  their  peril 
was  imminent  and  one  from  which  they 
could  not  extricate  themselves? 

The  car  was  running  on  its  own  right  of 
vray,  and  this  was  located  in  a  place  that 
is  recognized  as  a  lawful  place.  It  is  not 
the  legal  duty  of  motormen  of  interurban 
cars,  while  running  through  the  country  In 
the  usual  manner,  on  their  own  right  of  way, 
to  be  on  the  lookout  for  horses  or  teams  on 
nearby  highways,  or  in  adjoining  fields,  and 
to  stop  or  slackMi  their  epeeA  or  shut  off 
their  power  every  time  they  observe  that 
such  horses  or  teams  are  frightened.  And 
It  is  only  when  it  is  apparent  that  snch 
horses  or  teams  are  unmanageable  and  the 
occupants  of  the  vehicles  to  which  they  ate 
attached  are  in  a  perilous  jMsltion  from 
which  they  are  imable  to  extricate  them- 
selves that  the  duty  is  imposed  to  use  every 
reasonable  agency  to  avert  injury.  Fola  y. 
Evansvllle,  etc.,  Ck>.,  40  Ind.  App.  307,  80  M. 
B.  868.  . 

The  complaint  does  not  exhibit  sndi  condi- 
tions, and  the  demurrer  thereto  was  properly 
sustained. 

Judgment  affirmed. 
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(U  InO.  App.  24S) 

WINONA  &  W.  EX,  CO.  r.  BOUSSEAU. 

(No.  6^848.)^ 

(Appellate  Court  of  Indiana,  DiTislon  No.  1. 

Nov.  29,  1010.) 

1.  CaREIBBS    (8    814*)— PASSENOBBa— IKJTBMS 
— AXLEOATIORB— NeOLIGENOE. 

The  obligations  imposed  upon  tbe  carrier 
are  fixed  by  law  where  the  relation  of  passenger 
and  carrier  is  shown,  so  that,  where  the  com- 
plaint showed  such  relation,  a  further  allega- 
tion of  the  violent  starting  of  the  street  car  in 
a  negligent  manner  sufficiently  showed  liability 
for  resulting  injuries. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S|  1273-1275%  ;  Dec.  Dig.  |  314.»] 

2.  Carriebs  ({  814*)  —  Plkadihq— Gortbibu- 

TOBT    NEOLIOENCB. 

If  the  facts  alleged  in  tbe  compl^nt  in_  a 
passenger's  action  for  injuries  showed  contrib- 
utoty  negligence,  the  complaint  was  demurrable. 
[EM.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §S  1277,  1278;  Dec.  Dig.  |  814.*] 
8.  Carriers  ({  333*)— Pasbbrqbbs— Ihjtjbies 

-OONTBIBUTOBT   NEOLIOERCE. 

Though  a  street  car  passenger,  npon  hear- 
ing the  belt  ring,  arose  In  her  seat  to  alight 
when  the  car  Btopi>ed,  the  fact  that  the  place 
•he  was  paasing  when  she  arose  was  not  a  prop- 
er place  to  alight  would  not  affect  her  right  to 
recover  for  injuries  by  suddenly  starting  the 
car,  where  die  did  not  attempt  to  leave  the 
«aT. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Ont  Dig.  I  1386:   Dec.  Dig.  |  333.*] 

4.   CABBIEB8    (i   296*)— PABSKNaBBS- NEOLI- 
OBNCB. 

If  street  car  operatives  knew  that  a  pas- 
senger was  standing  it  was  their  duty  to  op- 
erate the  car  so  as  not  to  throw  her  otF  irre- 
spective of  the  reasons  causing  her  to  arise. 

[Ei.    Note.— For    other    cases,    see    Carriers, 
Cent.  Dig.  !!  1191.  1197,  1199,  1213-1215,  1219 ; 
Dec.  Dig.  {  295.*] 
B.  Oabhikrs  (I  347*)— Passengers— CoNTBiB- 

UTOHT  NEOLIGEKCE— JUBT   QUESTION. 

It  cannot  be  said  as  a  matter  of  law  that 
a  street  car  passen^r  is  guilty  of  contributory 
negligence  by  standing  while  the  car  is  moving. 
[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  SS  1346-1397;  Dec.  Dig.  |  347.*] 
a  Cabriers  (SI  280,  298*)— Dott  of  Motob- 

ICAR— CABB  REQUIBED. 

The  motorman  must  exercise  tliat  degree 
of  care  proportionate  to  tbe  danger  to  pas- 
sen^rs  wnich  would  result  from  his  negligence, 
which  is  a  high  degree  of  care,  and  cannot,  sud- 
denly and  violently,  start  the  car,  though  he  was 
unaware  that  passengers  were  standing  who 
might  be  injured  thereby. 

[EJd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1085-1092,  1098-1106,  1192, 
1205,  120(3;    Dec.  Dig.  H  280,  29a*] 

7.  Appkai.  and  Ebbob  (I  1078*)  —  Assion- 
mentb  of  Ebbob— Waiveb—Failtjrb  to  Ab- 

OUK. 

An  assignment  of  error  on  appeal  is  waiv- 
ed by  appellant's  failure  to  argne  it 

[Bd.  Note.— For  other  caseft  see  Appeal  and 
Etror,  Cent.  Dig.  {{  4256-^61;  Dec  Dig.  t 
1078.''] 

Appeal  from  Superior  Court,  Eakhart 
Connty;  Vernon  W.  Van  Fleet,  Judge. 

Action  by  Mary  Rousseau  against  the  Wi- 
nona &  Warsaw  Railway  Company.  From 
a  judgm^it  for  plaintUC,  defendant  appeals. 
Affirmed. 


FniBer,  Cook  ft  Frasierand  Wldaman  ft 
Wldaman,  for  appellant.  Levi  E.  Stookey, 
Wayne  T.  Anglln,  and  John  M.  Van  Fleet, 
for  appellee. 

WATSON,  J.  The  complaint  In  this  cauM 
is  in  three  paragraphs.  The  first  alleges  sub- 
stantially as  follows:  That  the  Winona  ft 
Warsaw  Railway  Company  was  on  August 
15,  1906,  a  common  carrier  of  passengers  fox 
hire;  that  it  propelled  Its  cars  by  means  of 
electricity  upon  a  street  railway  in  the  dty 
of  Warsaw  In  said  coanty  of  Kosciusko; 
that  on  said  day  the  plaintiff  took  passage 
npon  one  of  said  cars  and  paid  to  the  de- 
fendant her  fare  as  a  passenger;  that  said 
car  was  an  open,  summer  one,  and  was  ta 
charge  of  a  motorman  and  conductor;  that 
there  was  an  unobRtructed  view  from  all 
parts  of  the  car  of  the  passengers;  that  she 
desired  to  alight  from  said  car  at  the  inter- 
section of  Center  and  Lake  streets ;  that  said 
car  was  proceeding  west  on  Center  street, 
and,  without  stopping  at  said  Intersection, 
proceeded  south  on  said  street;  that,  as  It 
thns  proceeded,  she  heard  some  of  the  pas- 
sengers calling  to  the  conductor  to  stop ;  also 
that  she  heard  the  conductor  ring  the  bell 
for  said  motorman  to  stop  the  car ;  that  the 
motorman  heard  said  signal,  and  at  once.  In 
obedience  thereto,  began  to  slow  down  the 
speed  of  said  car  which  was  brought  almost 
to  a  full  stop ;  also  that  the  plaintiff  believed 
that  said  car  was  about  to  stop  in  obedience 
to  said  signal,  and,  acting  npon  that  bdief, 
she  arose  from  her  seat  In  order  to  alight  as 
soon  as  it  should  stop;  that  the  motorman. 
If  he  had  looked  around  or  had  used  reason* 
able  care  and  diligence  In  the  discharge  of 
his  duties,  could  have  seen  that  the  plaintiff 
was  standing  preparatory  to  alighting  from 
the  car,  and  at  a  place  from  which  she  might 
be  jerked  from  the  car;  that  said  motorman, 
without  giving  any  notice  or  warning,  then 
and  there  carelessly  and  negligently  so  ap- 
plied pow»  to  said  car  as  to  cause  it  to  move 
forward  with  a  sudden  Jerk,  by  means  of 
which  and  on  account  of  said  negligence  of 
said  motorman,  this  plaintiff  was  thrown 
from  said  car  and  caused  to  fall  upon  the 
street,  by  reason  of  which  she  was  greatly 
bruised.  Injured,  etc.  The  second  paragraph 
alleges.  In  addition  to  the  averments  of  tbe 
first,  that  tbe  bell  was  rung  by  some  person 
unknown  to  the  plaintiff;  that  she  heard  the 
bell  and  understood  it  to  be  a  signal  to  stop 
said  car,  and  supposed  and  believed  that  it 
had  been  given  by  the  conductor;  that  the 
conductor  heard  said  signal  to  stop  said  car 
and  could  have  countermanded  said  signal  If 
he  had  not  wished  to  stop  at  said  place; 
that  he  negligently  failed  to  countermand 
said  signal  to  stop,  and  thereby  ratified  and 
adopted  the  same  aB  his  own.  Tbe  third 
paragraph  alleged,  In  addition  to  the  allega- 
tions of  both  tbe  first  and  second,  that,  if  the 


•ror  othar  cases  see  sam*  topic  and  lectloa  NUMBER  Is  Dec.  Dig.  *  Am.  Dig.  Kay  No.  8«ri«*  *  Rap'r  ludezii 
•Babearlng  denied,  K  M.  B.  1028.    Transfer  to  Supreme  Court  denied. 
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motonnan  had  looked  back  of  him  throngb 
the  car,  he  conld  haye  seen  the  appellee  stand* 
(ng,  but  he  negllgentlr  failed  to  so  look  to 
see  her  standlng^;  that,  without  giving  any 
notice  or  warnings  he  suddenly  increased  the 
speed  of  the  car  with  a  Jerk,  and  caused  the 
appellee  to  fall,  etc.  A  demurrer  was  ad- 
dressed to  each  paragraph,  which  demurrers 
were  overruled  and  exceptions  taken.  Trial 
bad,  resulting  in  a  verdict  for  appellee.  Upon 
the  overmUng  of  the  motion  for  a  new  trial, 
this  cause  was  appealed  to  this  court 

The  first  question  arises  on  the  assign- 
ment that  the  court  erred  in  overruling  ap- 
pellant's separate  demurrer  to  each  para- 
graph of  appellee's  amended  complaint  The 
pleadings  above  summarized  contain  mucb 
evidentiary  matter,  and  indicate  some  confti- 
Bion  in  the  mind  of  the  author  as  to  the  the- 
ory npon  which  he  is  basing  his  claim.  It  is 
not  necessary,  since  the  act  of  1899,  to  nega- 
tive contributory  negligence  in  an  action  for 
personal  injuries.  The  pleading  avers  the 
relation  of  passenger  and  carrier.  This  being 
to,  the  obligation  Imposed  upon  the'  carrier 
is  fixed  by  law,  and  the  violent  starting  of 
the  car  In  a  negligent  manner  furnishes  the 
basts  for  legal  liability.  This  is  shown  by 
each  paragraph,  and  they  were  each  there- 
fore sufficient  Of  course,  if  the  facts  plead- 
ed establish  contributory  negligence,  the  de- 
murrer should  have  been  sustained.  The 
passenger  might  be  guilty  of  such  negligence 
In  leaving  or  attempting  to  leave  the  car  at 
an  improper  place,  but  nothing  of  that  kind 
is  Shown.  It  is  shown  that  she  arose  from 
her  seat  In  order  to  alight  as  soon  as  the  car 
should  stop,  but  it  does  not  appear  that  she 
attonpted  to  leave  the  car,  so  that  whether 
the  idace  was  one  at  which  she  might  proper- 
ly have  done  so  is  immaterial.  It  is  averred 
that  the  car  was  negligently  operated.  In 
view  of  facts  known  to  the  persons  in  charge 
of  the  same,  one  of  such  facts  being  that  the 
appellee  was  standing,  if  those  operating 
the  car  Imew  that  she  was  on  her  feet  it 
was  their  duty  not  to  operate  it  in  such  a 
manner  as  would  likely  result  In  her  being 
tlirown  off,  and  this  duty  was  not  affected 
one  way  or  the  other  by  the  reasons  which 
may  liave  prompted  her  to  assume  such  posi- 
tion. She  was  quite  as  much  a  passenger  as 
though  she  had  been  standing  for  lack  of  a 
place  to  sit,  and  it  cannot  be  adjudged  as  a 
matter  of  law  that  a  passenger  is  guilty  of 
contributory  negligence  merely  because  he  is 
standing  while  the  car  is  in  motion.  Harris 
V.  Pittsburgh,  etc.,  R.  R.  Co.,  32  Ind.  App. 
eOO,  70  N.  B.  407 !  Pittsburgh,  etc.,  R.  R.  Co. 
V.  Miller,  33  Ind.  App.  128,  70  N.  B.  1006: 
Vt  Wayne  Traction  Co.  v.  Hardendorf,  164 
Ind.  403,  72  N.  B.  693.  Each  paragraph 
shows  the  relationship  of  passenger  and  car- 
rier to  have  existed,  and  avers  that  the  car 
was  negligently  operated,  and  that  the  pas- 


senger thereby  was  thrown  off  and  injured. 
The  demurrer  was  properly  overruled. 

It  is  urged  that  in  support  of  the  assign- 
ment of  errors  the  court  erred  In  overruling 
the  motion  for  a  new  trial ;  that  It  Is  not  the 
duty  of  the  motorman  to  be  looking  back  in- 
to his  car  to  see  what  jtassengers  may  be 
doing,  and  that  his  failure  to  observe  their 
positions  cannot  be  made  the  basis  of  a 
charge  of  negligence.  This  Is  true,  but  it  is 
likewise  true  that  the  motorman  is  not  per- 
mitted to  carelessly  aqd  negligently  apply  the 
{)Ower  to  the  car  so  as  to  give  it  a  sudden 
Jerk,  to  the  injury  of  a  passenger,  as  is  al- 
leged in  this  cause.  The  law  demands  of  the 
motorman  the  exercise  of  a  degree  of  care 
and  vigilance  corresponding  with  the  danger 
which  may  accrue  to  passengers  from  his 
negligence  in  any  given  particular.  A  high 
d^ree  of  care  is  exacted  by  law  from  the 
carrier  toward  the  passengers,  and  the  con- 
duct of  the  employes  in  charge  of  the  car 
must  correspond  therewith.  Section  3475, 
Thompson  on  Negligence.  His  duty  Is  to 
know  that  he  may  safely  start  the  car,  and 
he  cannot  Justify  a  violent  application  of 
electricity  by  saying  that  he  did  not  know 
that  any  of  the  passengers  were  In  a  position 
where  they  were  likely  to  he  thrown  off. 
The  Jury  were  authorized  In  finding  that  the 
negligence  charged  was  the  proximate  cause 
of  the  injury.  Chicago,  etc.,  R.  R.  Co.  v. 
Martin,  31  Ind.  App.  308,  65  N.  E.  591.  The 
verdict  was  for  $2,000,  and  is  not  so  excessive 
as  to  indicate  that  the  Jury  acted  from  prej- 
udice partiality,  or  corruption,  and  it  there- 
fore will  not  be  Interfered  with.  Pittsburgh, 
etc.,  R.  R.  Co.  y.  Llghtheiser,  168  Ind.  438, 
78  N.  K.  1033. 

The  assignment  that  the  court  erred  In 
overmling  appellant's  motion  for  Judgment 
on  the  answers  to  th*  interrogatories  not- 
withstanding the  general  verdict  is  waived 
by  failure  to  argue. 

We  find  no  error,  and  the  judgment  Is  af- 
firmed. 

(4t  Ind.  A.  E2S) 

INDIANA  UNION  TRACTION  CO.  T. 

SCHWINGE.    (No.  7,088.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 

Nov.  29,  1910.) 

1.  Trial  (8  295*)— Instbuotions— CoHsrauo- 

TION   AS   A   WHOLB. 

The  instructions,  in  determining  what  they 
mian  and  how  they  must  have  been  undeistood 
1)7  the  Jury,  must  be  considered  as  a  whole,  and 
when  so  considered,  if  they  fairly  present  the 
case,  they  are  sufficient 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §8  703-717;  Dec.  Dig.  8  296.«] 

2.  Tbial    (8   296*)— Instructions— loKOBiNO 
Issues. 

Where,  in  an  action  for  the  death  of  a  per- 
son struck  by  a  street  car,  there  was  evidence 
that  decedent  was  guilty  of  contributory  negli- 
gence in  starting  acros^  the  track  in  front  of 
the  car,  and  in  railing  to  use  due  care  to  move 


•For  othar  caaw  M*  Muntf  topic  and  section  NUM BBR  in  Dec.  Die.  t  Am.  mg.  Kvy  No.  SoriM  *  Rop'r  IndezM     > 
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fast  enoQgh,  a  chacge  that  tbe  mere  fact  of  de- 
cedent's attempt  to  cross  the  track  while  see- 
ing the  car  approach  did  not  establish  contribu- 
toiy  negligence,  but  to  establish  it  the  car  must 
have  been  so  close  that,  takinr  into  account  the 
speed  of  the  car,  a  leasonably  prudent  man 
would  not  attempt  to  cross  the  track,  followed 
by  an  instruction  that  a  person  in  traveling  on 
or  approaching  a  track  must  exercise  a  degree 
of .  care  proportionate  to  the  danger  involved, 
was  not  erroneous  as  eliminating  the  issue  of 
contributory  negligence  in  failing  to  cross  the 
track  with  due  care. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.^H  705-713,  716,  716.  718;    Dec.   Dig.   S 

3.  Street  Railroads  (|  08*)— Coixibiors  — 
Obuqation  of  Pedebtbianb. 

Where  a  person  who  was  struck  by  a  car 
did  not  know,  and  the  circiunstances  did  not 
show,  the  speed  of  the  approaching  car,  contrib- 
ntoi7  negligence  could  not  be  attnbuted  to  him 
for  failing  to  anticipate  negligence  of  the  street 
railway  company  in  the  operation  of  the  car. 

[Ed.  Note. — ^For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  $g  209-216;   Dec  Dig.  {  98.*] 

4.  Dauaoes  (§  212*)  —  Pebsohai.  Injubibs  — 
instbuctions. 

An  instruction  in  an  action  for  personal 
injuries  that  the  Jury,  in  estimating  the  dam- 
ages, may  use  all  the  knowledge  and  experience 
which  they  are  supposed  to  possess  in  common 
with  the  generality  of  mankind,  in  connection 
with  the  facts  in  evidence,  merely  directs  the 
jury  to  use  their  common  sense  in  applying  the 
evidence  in  estimating  the  damages,  and  is 
proper. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  S  &40;   Dec.  Dig.  i  212.*] 

Appeal  from  Superior  Court,  Marlon  Coun- 
ty; Charles  T.  Hanna,  Judge. 

Action  by  August  Schwinge,  administrator, 
against  the  Indiana  Union  Traction  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

J.  A.  Van  Osdol,  W.  A.  Eittinger,  J.  R. 
Morgan,  and  Lewis  B.  Ewbank,  for  appel- 
lant. Pickens,  Cox  &  Kabn  and  Earl  R. 
Conder,  for  appellee. 


RABB,  J.  The  api^ellee  sued  appellant  to 
recover  damages  for  the  death  of  his  de- 
cedent, which  was  alleged  to  have  been  oc- 
casioned by  the  negligence  of  the  appellant 
The  only  questions  raised  in  this  court  re- 
late to  three  instructions  given  by  the  court 
to  the  Jury  over  the  objection  and  exception 
of  appellant 

Appellee's  intestate  was  killed  by  appel- 
lant's Interurban  car  while  he  was  attempt- 
ing to  cross  Central  avenue  in  the  city  of 
Indianapolis.  This  street  runs  north  and 
south,  and  is  traversed  by  two  street  car 
tracks,  over  which  both  appellant's  and  city 
street  cars  are  operated;  north-bound  cars 
using  the  east  track,  and  south-bound  cars 
the  west  track.  The  accident  happened  in 
the  dusk  of  tbe  evening.  The  deceased,  and 
a  companion,  had  alighted  from  a  north- 
bound car,  had  passed  behind  the  street  car, 
and  was  attempting  to  crocs  the  west  track 


when  he  was  stmdc  by  aopellant's  south- 
bound car  and  killed. 

There  was  evidence  tending  to  show  that 
after  alighting  from  the  street  car,  and  be> 
fore  passing  behind  it,  the  deceased  saw  ap-  ' 
pellant's  car  that  struck  him  some  distance 
to  the  north,  and  could  easily  have  seen  It 
after  he  crossed  the  east  track,  and  before 
going  onto  the  track  on  which  the  car  was- 
approaching,  and  one  of  the  material  ques- 
tlons  in  dispute  Is  whether  or  not  the  defend- 
ant acted  with  due  care  In  going  upon  the 
track  in  the  way  of  the  approaching  car, 
under  the  circumstances  shown.  There  was 
also  evidence  from  which  the  Jury  might 
have  found  that  even  though  the  circum- 
stances were  such  that  the  deceased  was  not 
chargeable  with  negligence  In  starting  to 
cross  the  track  in  front  of  the  car,  yet  he 
failed  to  use  due  care  in  the  celerity  of  his 
movements  in  crossing  over  the  track,  and 
that  bad  he  moved  with  such  celerity  as 
he  could,  and  as  the  kltuatlon  required,  the 
accident  would  not  have,  happened. 

Under  this  state  of  the  evidence,  the  court 
gave  the  Jury  the  following  Instruction:  "If 
the  Jury  find  from  the  evidence  that  plain- 
tiff's intestate.  Bertram  H.  Schwinge,  did,  on 
the  6th  day  of  September,  1904,  at  the  point 
in  the  city  of  Indianapolis  where  29th  street 
crosses  Central  avenue,  attempt  to  cross  the 
west  track  of  the  two  street  car  tracks  then 
laid  on  Central  avenue.  If  you  find  they  were 
so  laid.  In  front  of  an  approaching  Interur- 
ban car  of  the  defendant  company,  and  U 
you  further  find  that  prior  to  the  time  of 
said  Schwinge'B  attempt  to  cross  said  west 
track,  if  he  did  so  attempt  to  cross,  said 
Schwinge  saw  said  interurban  car  approach- 
ing on  said  track,  then  I  instruct  you  that 
the  mere  fact  that  Schwinge  at  the  time  of 
his  attempt  to  cross  said  track,  if  he  did  so 
attempt  to  cross,  could  see  the  said  Interur- 
ban car  approaching  on  said  west  track,  does 
not  in  itself  establish  his  contributory  neg- 
ligence. In  order  to  establish  such  contrlbu- 
toi7  negligence,  the  said  interurban  car  must 
not  only  have  been  approaching  said 
Schwinge,  but  it  must  also  have  been  in  such 
close  proximity  that,  taking  into  account  the 
reasonable  rate  of  speed  for  such  places  and 
under  the  then  present  conditions  of  the  ap- 
parent rate  of  speed  at  which  the  said  In- 
terurban car  was  traveling,  a  reasonably 
prudent  man  would  not  attempt  to  cross 
said  track." 

The  giving  of  this  instruction  Is  complain- 
ed ot  as  error,  and  it  is  Insisted  here  that 
the  Instruction  entirely  eliminates  from  the 
consideration  of  the  Jury  all  proof  of  negli- 
gence of  the  deceased,  in  so  far  as  it  related 
to  the  celerity  of  his  movement  while  en- 
gaged in  the  act  of  crossing  the  track,  and 
limited  the  consideration  of  the  Jury,  in  de- 
cidii«  the  question  of  contributory  negli- 
gence of  the  deceased,  to  the  proximity  and 
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speed  of  the  car,  and  tb«  act  of  tbe  deceased 
In  sispplng  on  tbe  track  under  tbe  dream- 
stances,  and  aasames  that  after  startliJK  to 
cross  Baid  track  tbe  deceased  exercised  due 
care. 

In  addition  to  tbis  Instruction,  the  court 
properly  Instructed  tbe  Jury,  as  follows:  "A 
street  railway  track  Is  a  place  of  known  dan- 
ger, and  If  you  find  from  the  evidence  In  tbis 
case  that  on  tbe  occasion  complained  of 
Bertram  H.  Schwlnge,  was  familiar  with  the 
railway  track  in  controversy,  and  tbe  man- 
ner in  which  cars  were  operated  thereon, 
then  I  charge  you  that  said  Bertram  H. 
Sehwinge,  in  traveling  upon  or  approaching 
in  such  close  proximity  to  said  track  that  be 
might  be  strudc  by  a  car,  if  he  did  so,  was 
required  by  law  to  exorcise,  for  his  own 
safety,  a  degree  of  care  proportionate  to  the 
danger  involved,  •and  if  he  failed  to  exercise 
such  degree  of  care  to  be  expected  of  a  man 
of  ordinary  prudence,  and  by  reason  of  such 
failure,  if  any,  he  approximately  contributed 
to  his  injury  and  death,  then  his  administra- 
tor cannot  recover  in  tills  action,  and  in  that 
event  your  verdict  should  be  for  the  Aetead- 
■nt." 

Instructions  given  by  tbe  court  to  a  Jury 
are  not  to  be  taken  piecemeal  In  determining 
what  they  mean,  and  how  they  must  have 
been  understood  by  the  Jury.  They  must 
be  considered  as  a  whole,  and  if  so  consid- 
ered, they  fairly  present  the  case  to  the 
Jury,  they  are  not  susceptible  to  Just  criti- 
cism. We  think  when  these  two  instruc- 
tions are  considered  together,  the  first  will 
not  admit  of  tbe  constmctlon  placed  upon  it 
by  appellant.  The  court  in  this  instruction 
was  calling  tbe  particular  attention  of  tbe 
Jury  to  a  particular  act  of  contributory  neg- 
Hgoice  In  controversy:  tbat  is,  the  act  of  tbe 
deceased  In  attempting  to  cross  tbe  railroad 
trade  in  view  of  an  approaching  car,  and 
the  whole  instruction  must  be  considered  as 
relating  to  that  particniar  act.  The  phrase 
used  in  the' instruction  upon  which  stress  is 
laid  by  appellant,  "that  in  order  to  establish 
such  contributory  negligence,"  etc.,  we  think 
must  be  understood  to  mean  contributory 
negligence  in  attempting  to  cross  the  track  in 
view  of  the  approaching  car.  It  was  "such" 
contributory  negligence  tbe  court  was  dis- 
cussing, and  not  contributory  negligence  of 
some  other  character.  Had  aiK>eIiant  desired 
tbat  tbe  attrition  of  the  Jury  should  be  spe- 
cifically called  to  the  evidence  tending  to 
sustain  Its  theory  as  to  the  alleged .  negli- 
goice  of  tbe-  deceased  in  falling  to  exercise 
due  care,  after  he  started  to  cross,  in  the 
promptness  and  celerity  of  bis  movement,  a 
proper  instruction  should  have  been  present- 
ed to  the  court,  with  a  request  tbat  it  be 
givoi  to  tbe  Jury.  We  think  the  general  in- 
stmctlon  given  by  the  court  to  tbe  effect  tbat 
tbe  deceased  in  traveling  upon  tbe  railroad 
track  was  required  by  law  to  exercise  for 


his  own  safety  a  degree  of  care  proportion- 
ate with  tbe  danger  involved  pri^erly  stated 
tbe  law  in  general  terms,  ivlth  reference  to 
tbe  duty  of  the  deceased  in  this  respiect,  and 
we  do  not  conceive  that  tb6  Jury  understood 
tbe  instruction  given  as  eliminating  from 
their  consideration  any  act  of  negligence  of 
the  deceased  while  crossing  tbe  track,  tbat 
would  proximately  contribute  to  tbe  accident 

Objection  was  made  to  an  instruction 
which.  In  effect,  told  the  Jury  that  if  tbe  de- 
ceased did  not  know,  and  the  circumstances 
were  such  tbat  he  could  not  reasonably  have 
known,  the  speed  of  tbe  approaching  car  that 
struck  blm,  tbat  contributory  negligence  was 
not  to  be  attributed  to  him  for  falling  to  an- 
ticipate negligence  on  the  part  of  the  appel- 
lant, if  there  was  any.  Our  attention  has 
not  been  directed  to  any  valid  objection  to 
tbis  instruction,  and  we  see  none. 

Tbe  third  instruction  objected  to  relates 
to  the  question  of  damages,  and  is  criticised 
because  the  Jury  are  therein  told  tbat  in  es- 
timating such  damages  they  may  "make  use 
of  their  knowledge  and  experience,  which 
they  are  supposed  to  possess  in  common  with 
the  generality  of  mankind,  in  connection  with 
the  facts  properly  In  evidence."  This  was 
but  another  form  of  telling  the  Juiy  to  use 
their  common  sense  in  making  application  of 
tbe  evidence  in  estimating  damages.  This 
instruction  harmonizes  with  the  view  of  the 
court  with  reference  to  this  subject,  as  exr 
pressed  in  Pittsburgh,  etc.,  v.  Burton,  139 
Ind.  357,  87  N.  m  160,  88  N.  B.  594;  Ohio, 
etc.,  v.  Volght,  122  Ind.  288,  23  N.  B.  774; 
Chicago,  etc.,  v.'  Branyan,  10  Ind.  App.  670, 
37  N.  B.  190. 

We  think  no  reversible  error  intervened  in 
giving  this  Instruction.  No  other  action  of 
the  court  Is  complained  of,  nor  is  it  main- 
tained that  the  evidence  fails  to  sustain  tbe 
verdict  of  the  Jury. 

Judgment  of  the  court  below  affirmed. 


(4S  Ind.  A.  631) 
SOUTH  BBMD  BRICK  CO.  ▼.  OOLUQR. 
(No.  6,837.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 
■      Nov.  28,  1910.) 

1.  NeOIJOKNCE    (§    119*)— PLSADING— DlFFEB- 

■NT  Acts  op  Neguqbncb— Pboof. 

In  an  action  for  personal  injuries,  plaintiff 
set  out  two  distinct  acts  of  negligence.  J7eM> 
that  he  could  recover  on  proof  of  only  one  of 
such  acta,  and  the  other  material  allegations  of 
his  complaint. 

[EM.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  S§  200-216;   Dec.  Dig.  {  119.»] 

2.  Nkougknce  (§  138*)— iHSTBTjtfnoNB— Form 
— Misleading. 

Where  a  plaintiff  relies  upon  two  distinct 
acts  of  negligence,  an  instruction  which  tells  the 
jnry  that  he  could  win  upon  proof  of  one  of 
these  acts  of  neRligence,  and  the  other  material 
allegationa  of  his  complaint,  is  not  misleading 
as  failing  to  make  it  plain  to  the  juty  that  the 


•ror  otlier  cum  aaa  aun*  topic  and  taction  NUUBBB  in  Dec.  Die.  *  Am.  DUc  Key  No.  SerlM  *  Itep'r  I<>d< 


i«5ie 


38 


9S  NOBTBXIASTBBN  BIDPORTBB. 


Q.n<L 


other   material    aOegatioiui   ot  the   complaint 
would  have  to  be  pioven. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Dec.  Dig.  §  138. •]  ' 

3.  TBIAI.     (§     296*)    —  INSTBCCTIONB  —   E^BBOR 

Cubed  by  Lateb  Instbcotion. 

Where  an  instniction  in  a  servant's  action 
for  personal  injaries  mig^t  be  defective,  be- 
cause omitting  the  qaesdon  of  assumed  risk,  the 
error,  if  any,  is  cured  by  a  later  instruction, 
vrhich  fully  covers  that  question. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  |§  705-713,  715,  716,  718;  Dec.  Dig.  | 
296.*] 

4.  Masteb  and  Skbvant  (I  283*)— Injdbt  to 

SEBVANT— INSTBUOTIOWB— APPLIOABU.ITT. 

In  a  servant's  action  for  personal  Inju- 
ries received  while  working  in  defendant's  shed, 
defendant  maintained  that  a  high  wind,  and  not 
its  negligence,  caused  the  injury.  An  instruc- 
tion was  given  that  if  the  shed  fell  because  of 
defendant^  negligence,  the  mere  fact  that  there 
was  a  high  wind  was  no  defense.  Held,  that 
this  instruction  was  pertinent  to  the  issues  and 
properly  given. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Dec.  Dig.  S  293.*] 

5.  Afpeai.  and  Ebrob  (S  216*1— Pbesebvation 
or  Grounds— Objection— SuFFiciKNOT— In - 

STBUCnONS, 

In  an  action  by  a  servant  against  a  inas- 
ter  for  personal  injuries,  an  instruction  was  giv- 
en .which  declared  that  it  was 'not  the  duty  of 
the  employ^  to  inspect  the  place  in  which  he 
worked,  and  that  he  is  only  bound  to  observe 
such  defects  as  are  obvious  by  the  exercise  of  or- 
dinary care.  The  instruction  failed  to  declare 
that  the  employe  was  charged  with  defects  of 
which  he  had  knowledge.  Held,  that  as  the  de- 
fendant did  not  request  a  more  specific  Instruc- 
tions, he  could  not  complain. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dea  Dig.  <  216:*  Trial,  Cent  Dig.  SI 
627,  628,  630-641,  660,  662,  676.] 

6.  Appkal  and   Ebbob    (|   IOCS*)— Revibw— 
Habmless  Ebbob— Instbuction  Cubed. 

In  a  servant's  action  for  personal  injuries, 
an  instruction  was  given  which  declared  that 
plaintiff   could    recover    unless    defects    in    his 

Slace  of  work  were  obvious,  and  he  realized  their 
anger.  The  jury  made  findings  that  the  de- 
fects causing  the  injurv  were  in  the  construc- 
tion, and  that  the  plaintiff  was  not  aware  of 
them.  Held,  that  the  Instruction  was  cured  by 
these  findings  and  was  not  prejudicial  to  the 
rights  of  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  {§  4225-^28;    Dec.  Dig.   J 

7.  Damages  (S  95*)— Meabube — Pebsonal  In- 
juries—Comparison  . 

In  an 'action  for  penonal  injuries,  the  fix- 
ing of  damages,  In  the  very  nature  of  things, 
must  rest,  to  some  extent,  upon  comparison 
with  known  like  injuries. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  SS  222-229;   Dec.  Dig.  |  96.*] 

8.  Damages   (i    24*)  —  Pbbbonai.  Injitbieb  — 
Speculative  Damages. 

In  an  action  for  personal  injuries,  damages 
based  on  plaintiffs  inability  to  enjoy  life  are 
speculative  and  cannot  be  allowed. 

[Bd.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §§  65-67;  Dec.  Dig.  S  24.*] 

Appeal  from  Circolt  Court,  St  Joseph 
County;  Walter  A.  Funk,  Judge. 

Action  by  Albert  GoUer  against  the  South 
Bend   Brick  Company.     From  a  Judgment 


for  plaintiff,  defendant  appeals.     Berersed 
and  remanded. 

Frank  H.  Dunnahoo  and  Slick  &  Slick,  for 
appellant    Cbas.  P.  Drummond,  for  appellee. 

MTERS,  J.  On  November  21,  1906,  appel- 
lant was  engaged  In  m.  .ufactnring  brick  at 
the  city  of  South  Bend,  Ind.,  and  as  a  part 
of  Its  plant  vrere  brick  kilns,  covered  by 
sheds  open  on  all  sides;  that  on  said  day, 
while  appell^  was  in  appellant's  employ- 
ment, and  engaged  In  casing  one  of  said 
kilns  of  brick,  as  he  was  employed  to  do,  the 
shed  under  which  be  was  working  fell  and 
Injured  him.  To  recover  damages  for  said 
Injuries  appellee  brought  this  action,  alleg- 
ing two  separate  acts  of  negligence:  (1) 
That  the  appellant  negligently  and  carelessly 
constructed  said  sheds,  and  by  reason  of  said 
negligent  construction,  the* same  were  de- 
fective, weak,  and  Insubstantial;  (2)  that 
appellant  negligently  and  carelessly  failed  to 
maintain  and  keep  said  sheds  in  proper  con- 
dition and  repair,  and  allowed  them  to  be- 
come weak,  defective,  and  Insecure.  Appel- 
lant answered  by  general  denial,  and  by  an 
afllrmative  paragraph,  averring  In  substanoe 
that  said  sheds  were  constructed  by  care- 
ful, skillful,  and  reliable  persons,  according 
to  plans  prepared  by  careful  and  skillful 
architects,  that  said  sheds  were  strong,  and 
not  out  of  repair  on  the  day  of  the  alleged 
injury,  that  they  fell  solely  by  reason  of 
an  extraordinary  and  violent  windstorm, 
which  could  not  have  been  anticipated  or 
guarded  against  by  the  exercise  of  reasona- 
ble care.  Trial  by  a  jury  and  verdict  re- 
turned tn  favor  of  appellee,  and  over  appel- 
lant's motion  for  a  new  trial,  judgment  on 
the  verdict  was  rendered  against  the  appel- 
lant. The  only  error  relied  on  for  a  reversal 
of  that  judgment  Is  the  overruling  of  appel- 
lant's motion  for  a  new  trial.  At  the  re- 
guest  of  appellee,  the  court  gave  to  the  Jury 
certain  instructions,  eight  of  which  are 
claimed  to  be  erroneous,  and  are  assigned 
as  reasons  for  a  new  trial. 

The  first  Instruction  to  which  objection  la 
made.  In  substance,  told  the  jury  that  it 
was  not  necessary  for  the  plaintiff  to  prove 
all  the  acts  of  negligence  alleged  In  his  com- 
plaint, but  tbat  if  he  proved  any  one  of  said 
alleged  acts,  and  the  other  material  allega- 
tions of  his  complaint,  and  did  not  contrib- 
ute to  his  injury,  he  would  be  entitled  to  re- 
cover. This  Instruction  is  crltidaed  on  tiM 
ground  that  it  is  misleading,  and  that  it 
omitted  the  question  of  assumption  of  risk. 
The  complaint  charged  the  appellant  with 
more  than  one  act  of  negligence,  but  it  does 
not  proceed  upon  the  theory  that  both  acts 
combined  to  procure  the  injury  for  which 
damages  are  asked.  The  instruction  In  tbat 
particular  was  not  erroneous.  New  Tork, 
etc.,  R.  Co.  y.  Bobbins,  38  Ind.  App.  172,  76 
N.  B.  804;    Indianapolis  Street  By.  Co.  y. 
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surer,  35  Ind.  App.  700,  74  N.  B.  19;  Chica- 
go, eta,  B.  Co.  T.  Barnes,  164  Ind.  143,  73 
K.  E.  91.  The  Instruction  made  It  plain  to 
the  Jury  that'  the  other  material  allegations 
of  the  complulnt  must  be  proven  before  a  re- 
covery conld  be  had.  It  was  not,  therefore, 
misleading.  Brlukman  v.  Pacholke,  41  Ind. 
App.  662,  84  N.  E.  762.  By  another  Instruc- 
tion tbe  Jury  were  fully  informed  as  to  the 
qnestlon  of  assumed  risk,  and  the  two  In- 
structions, when  considered  together,  cover 
the  iK>tnt  made  against  the  first 

The  next  instruction  claimed  to  be  erro- 
neons  was  to  the  effect  that  If  the  sheds 
fell  and  Injured  appellee,  and  the  faUlng  of 
the  sheds  was  prima  rlly  due  to  the  negli- 
gence of  the  appellant,  the  fact  alone  that 
the  wind,  although  unusual,  aided  in  causing 
the  sheds  to  fall,  would  not  constitute  a  de- 
fense to  the  action.  It  is  claimed  that  this 
instruction  Is  not  pertinent  to  the  Issues,  or 
relevant  to  tbe  evidence  properly  admissi- 
ble under  the  Issues.  The  complaint  pro- 
ceeds upon  the  theory  that  the  sheds  fell 
because  of  appellant's  negligence  In  con- 
stmcting,  or  In  maintaining,  them,  and  tes- 
timony was  Introduced  tending  to  support 
both  charges  of  n^llgence.  There  was  also 
evidence  introduced  showing  that  on  the  day 
of  the  accident  the  wind  was  unusually 
strong,  and  that  some  smaller  buildings  in 
the  dty  of  South-  Bend  were  blown  over. 
The  Instruction  was  not  subject  to  tbe  ob- 
jections urged  against  it. 

Instruction  4,  after  informing  the  Jury 
what  the  law  requires  of  the  employer,  stat- 
ed that:  "It  is  not  the  duty  of  the  employ^ 
to  Inspect  tbe  place  furnished  for  blm  for 
dangers  or  defects,  but  he  Is  only  bound  to 
observe  and  heed  such  defects  and  dangers 
as  are  obvious  to  him  while  in  the  exercise 
of  ordinary  care  for  his  own  safety,"  etc. 
This  Instruction  is  criticised  on  the  ground 
that  It  did  not  include  defects  and  dangers 
of  which  the  appellee  had  actual  knowledge. 
While  the  Jury  should  have  been  told  that 
appellee  was  bound  to  take  notice  of  the 
dangers  and  defects  of  which  he  had  actual 
knowledge,  yet  this  omission  did  not  amount 
to  a  misstatement  of  the  law.  In  such  cases 
a  party  desiring  a  mere  specific  Instruction 
should  ask  It  New  York,  etc.,  R,  Co.  v. 
Flynn,  41  Ind.  App.  601,  81  N.  B.  741,  82 
N.  E.  1009. 

Appellant  has  assailed  Instruction  6  be- 
cause It  told  the  jury  "that  the  defendant 
was  bound  to  know  the  construction  of  said 
buildings,"  and  with  reference  to  the  plain- 
tiff, that  be  was  bound  to  know  such  defects 
aa  were  obvious  to  one  In  the  exercise  of  or- 
dinary care,  but  that  such  defects  would  not 
preclude  a  recovery  by  plaintiff,  unless  they 
further  found  that  plaintiff  realized  and  ap- 
preciated the. dangers,  if  any,  to  him,  by  rea- 
son of  Budi  defects.  This  Instruction  with 
Befecence  to  the  appellant  is  not  as  clear  as 
it  might  be,  yet  when  It  Is  considered  with 
iBBtraction  f,  regnested  by  appelant;  and 


given  to  the  jury,  we  think  the  appellant 
had  no  just  cause  to  complain  of  the  action 
of  the  court  In  this  respect  Appellant  also 
Inidsts  that  If  the  defects  were  obvious  to 
appellee,  he  could  not  be  heard  to  say  that 
he  did  not  appreciate  the  dangers  arising 
therefrom.  The  plaintiff  was  24  years  of 
age  and  had  worked  in  and  about  appellant's 
planj;  from  May  to  the  time  of  the  accident 
There  is  no  claim  of  Inexijerlence  or  other 
reasonable  excuse  offered  why  he  should  not 
be  held  to  appreciate  dangers  from  obvious 
defects,  or  from  defects  of  which  he  had  ac- 
tual knowledge,  but  this  question  Is  taken 
out  of  the  case  by  the  answers  of  the  Jury  to 
certain  Interrogatories  showing  that  certain 
d^ects  In  the  construction  of  the  buildings 
caused  them  to  fall,  and  that  appellee  did 
not  know  of  theso  defects  and  could  not  have 
known  of  tbem  by  the  exercise  of  ordinary 
care.  With  this  showing  the  instruction  was 
not  prejudicial  to  the  rights  of  the  ai^>el- 
lant  Nichols  v.  Gentral  Trust  Co.,  4S  Ind. 
App.  64,  86  N.  B.  878;  Roush  v.  Roush,  1S4 
Ind.  562,  55  N.  E.  1017;  EUis  v.  City  of 
Hammond,  157  Ind.  267,  61  N.  B.  665. 

The  objections  urged  to  instructions  7,  8, 
and  9  are  not  of  sufficient  merit  to  require 
extended  notice. 

'  Instruction  11  was  as  follows:  "It  you 
find  for  the  plaintiff  it  will  be  your  duty  to 
assess  his  damages.  In  assessing  plalntlfTs 
damages  you  should  take  Into  account  his 
loss  of  time,  if  any,  the  nature  and  extent 
of  his  Injuries,  if  any,  his  loss  of  health,  if 
any,  the  lessening  of  his  ability  to  labor,  if 
any  shown,  his  inability  to  enjoy  life,  if  any 
shown,  his  pain  and  suffering,  if  any,  and 
if  yon  find  that  his  injuries  are  permanent 
you  may  take  into  account  his  present  age 
and  the  probable  length  of  time  he  will  live 
and  assess  such  damages  for  lils  losses  in 
the  future  as  in  your  opinion  the  evidence 
may  warrant  you  in  believing  be  will  sus- 
tain." The  claim  is  made  that  this  instruc- 
tion authorised  the  Jury  to  assess  remote 
and  purely  speculative  damages.  It  will  be 
noticed  that  the  jury  were  directed  to  con- 
sider as  an  element  of  damages,  plaintiff's 
"Inability  to  enjoy  life."  In  the  class  of 
cases  to  which  the  one  at  bar  belongs,  the 
fixing  of  damages  In  the  very  nature  of 
things  must  rest,  to  some  extent,  upon 
Imown.Uke  injuries,  which  the  courts  have 
regarded  as  some  basis  for  fixing  reasonable 
compensation.  Indianapolis  St  R.  Co.  v. 
Bay,  167  Ind.  236,  78  N.  B,  97a  How  the 
Jury  may  have  understood  the  phrase  "In- 
ability to  enjoy  Ufe,"  or  the  Importance 
which  the  Jury  may  have  given  it,  we  have 
no  way  of  determining.  They  must  have 
understood  that  it  referred  to  an  element 
other  than  those  mentioned,  viz.,  loss  of 
time,  nature  and  extent  of  his  injuries,  loss 
of  health,  ability  to  labor,  and  pain  and  suf- 
fering. Assuming  that  the  instruction  had 
reference  to  appellant's  Inability  to  enjoy 
life  because  of  the  injury  infilcted.  then  the' 
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qnestlon  mUibt  arise  aa  to  what  is  meant  by 
"to  enjoy  life,"  when  considered  in  conneo 
tlon  with  all  the  other  elements  which  the  Ju- 
ry were  Instructed  to  consider  In  fixing  the 
amount  of  compensation  they  should -aaaeBS. 
This  Instruction  in  eflfect,  Is  not  unlike  the 
one  condemned  by  the  court  tn  the  case  of 
City  of  Columbns  t.  Straasaer,  124  Ind.  482, 
26  N.  B.  fSS.  In  the  case  last  cited  It  was 
said  if  a  "person  for  any  cause  has  been 
deprived  of  'personal  enjoyment,'  bow  are 
we  to  go  about  adjusting  his  loss  on  a  money 
basis?"  So  here^  what  feature  In  life,  other 
than  those  Included  tn  the  instruction,  was 
the  Jury  to  consider  and  adjust  on  a  money 
basis?  That  which  might  appeal  to  one, 
might  be  imlmportant  and  of  no  consequence 
to  another.  A  verdict  based  upon  such  un- 
certainty in  fixing  compensation  for  a  pe- 
cuniary loss  suffered  by  reason  of  Injuries 
received  might  largely  be  based  upon  pure 
qteculatlon,  whltih  cannot  be  approved. 
'  This  court.  In  American  Strawboard  Co. 
▼.  Foust,  12  Ind.  App.  421,  38  N.  B.  881,  and 
Pittsburgh,  etc.,  B.  Co.  v.  Cozatt,  39  Ind. 
App.  682,  79  N.  B.  634,  approved  an  Instruc- 
tlon  which  told  the  jury  that  In  assessing 
damages  "they  might  consider.  If  they  found 
It  to  be  a  fact,  'that  the  plaintiff  will  be  de- 
prived of  the  pleasure  and  satisfaction  In 
life  that  those  only  can  enjoy  who  are  pos- 
sessed of  a  sound  body  and  the  free  use  of 
all  of  its  members,'"  A  like. construction 
was  condemned  by  the  court  In  Pittsburgh, 
eta,  B.  Co.  V.  O'Conner,  171  Ind.  686,  85  N. 
B.  86D,  and  as  to  that  point,  the  cases  of 
American  Strawboard  Co.  v.  Foust,  supra, 
and  of  Pittsburgh,  eta,  B.  Co.  v.  Cozatt, 
supra,  are  now  overruled.  Other  qnestlons 
are  presented  not  likely  to  arise  in  another 
trial ;  therefore  we  do  not  consider  them. 

Judgment  reversed,   with   instructions  to 
sustain  appellant's  motion  for  a  new  triaL 


(2K  IlL  60>J 

EOnOLAND  et  al.  ▼.  AVEBT  OOAb  & 

MINING  CO. 

STEVENSON  v.  SAME. 

(Supreme  Court  of  Illinois.    Oct  29,  1910. 

Behearing  Denied  Dea  7,  1910.) 

1.  Appeal  and  Bbbob  (S  1002»)  —  Review — 
CoNFucTJNG  Evidence. 

Where  the  evidence  is  conflicting,  the  jndff- 
ment  \viU  not  be  disturbed  on  review  on  the 
ground  that  the  proof  does  not  sustain  the  dec- 
uiratioD. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cenfc  Dig.  {|  8935-3937;  Dec.  Dig.  | 
1002.*] 

2.  MAffrEB.AND  Sebvant  (I  118*)— Opsbattor 
OP  Coal  Mikes— Pbotkotion  or  Shot  Fib- 
KBS— Statutobt  PBovisionb. 

A  shot  Grer  in  a  coal  mine  is  within  the 
protection  of  the  general  acts  concerning  mines 
and  miners. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  118.*] 


3.  Mastbb  AMD  BKBVAirr  A  22S*>— Faitobp 
TO  Pebtobu  Statdtobt  Ddtt— Imjtjbt  to 
Mines— Efpeot  op  OoNTBiBirroKT   Nkoij- 

QENCK. 

If  the  eziriosien  from  a  blast  in  a  coal 
mine  occnrted  from  the  willfnl  failure  of  the 
master  to  provide  proper  air  currents  and  keep 
the  roadways  clean  and  sprinkled,  as  required  by 
statute,  contributory  negligence  of  a  shot  flrer 
in  firing  a  aOibt  prepared  in  an  nnslcillful  man- 
ner would  not  defeat  a  recovery  for  his,  death 
caused  by  the  explosion. 

[E3d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  M  670,  671;  Dec.  Dig.  i 
228.*] 

4.  Appeal  and  Ebbob  (I  1060*)— Habiclxss 
Ebbob— Admission  op  Bvidencs. 

Where  defendant  introduced  in  evidence  a 
letter  from  plaintiff's  counsel  to  a  witness  stat- 
ing that  counsel  would  personally  stand  good 
for  the  witness'  expenses  if  be  would  attend  the 
trial,  and  that,  in  case  plaintiff  won,  counsel 
would  see  that  the  witness  was  well  paid  for  hi* 
time  and  trouble,  any  error  in  allowing  the  writer 
of  the  letter  to  explain  what  he  meant  thetebj 
was  not  prejudicial,  where  the  witness  to  whom 
the  letter  was  written  was  not  called  by  plain- 
tiff, but  by  defendant,  and  testified  in  defendant's 
behalf,  since  the  letter  accomplished  no  injuiy 
to  defendant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
ESrror,  Cent  Dig.  H  4153-4160;  Dec.  Dig.  { 
1050.*] 

5.  Limitation  op  Actions  (S  124*)  —  Coit- 
mencemeni  or  Action— AhbndueKt— New 
Pabty.^ 

The  first  section  of  the  act  relating  to 
amendments  and  jeofails  (Hurd's  Rev.  St  1909^ 
c  7)  provides  that  the  court  may  permit  amend- 
ments of  any  pleading  in  form  or  substance  in 
furtherance  of  justice  on  proper  terms  at  any 
time  before  judgment  Practice  Act  (Hnrd's 
Rev.  St  1909,  c.  110)  i  39,  authorizes  amend- 
ments at  any  time  before  final  judgment,  intro- 
ducing any  party  necessary  to  be  joined.  Held, 
that  after  verdict  in  a  death  action  brought 
within  one  year  as  required  by  statute  the  court 
could  allow  an  amendment  after  expiration  of 
the  year,  adding  a  necessary  party  plaintiff,  and 
such  addition  would  not  be  the  commencement 
of  a  new  anit  or  the  statement  of  a  new  causa 
of  action. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  %  541 ;   Dec.  Dig.  i  124.*] 

6.  LnirrATioN  or  Actions  d  182*)- Plead- 

INO— NECESSm. 

The  defense  of  limitation  in  actions  at 
law  can  only  be  availed  of  by  plea. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  t  <W8:  Dea  Dig.  S  182.*] 

Error  to  A-ppellate  Court,  Fourth  District, 
on  Appeal  from  Circuit  Court,  Perry  Ooun- 
ly;  Benjamin  R.  Burroughs,  Judge. 

Consolidated  actions  by  Blanche  Houg- 
land  and  others  and  by  Emma  Stevenson 
against  the  Avery  Coal  &  Mining  Company. 
From  judgments  of  the  Api>ellate  Court  af- 
firming judgment  for  plaintiffs  In  each  case^ 
defendant  brings  error,     Afflrmed. 

Plaintiff  In  error  was  on  and  prior  to 
February  11,  1907,  possessed  of  and  operat- 
ing a  coal  mine  In  Perry  county.  111.,  con- 
taining numerous  entries,  rooms,  crosscuts, 
and  roadways,  out  of  which  it  mined  and 
hauled  coal.  William  Stevenson  and  Wil- 
liam Hougland  were  on  said  date  In  the  em> 
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ploy  of  plaintiff  In  error  as  sbot  flrers,  and 
on  the  afternoon  of  said  February  llth  de- 
scended Into  the  mine  for  the  purpose  of 
performing  the  duties  of  their  employment. 
While  80  in  the  nfine,  at  work  In  the  en- 
tries and  rooms  thereof,  a  violent  explosion 
occurred,  cagslng  a  loud  report.  wUeh  was 
beard  by  persons  out  of  the  mine  and  in 
the  vicinity  of  its  top,  and  volumes  of 
smoke  were  seen  ascending  from  the  mouth 
of  the  shaft.  When  an  entrance  into  the 
mine  was  afterwards  ^ected,  it  was  dis- 
covered that  the  explosion  had  been  of  8U(A 
vl<dence  as  to  knock  down  tools  and  trap- 
doors, disarrange  air  cnrrents.  Mow  opea 
powder  boxes,  destroy  powder  cans,  and 
black  damp  and  dangerous  gases  had  begun 
to  accnuolate.  The  dead  bodies  of  Steven- 
son and  Hougjand  were  found,  the  former 
in  room  3  of  the  first  west  entxy  off  of  the 
main  south  entry,  about  40  feet  from  the 
door,  and  the  latter  in  the  first  west  entry, 
about  10  feet  east  of  -a  crosacnt  between 
the  entries.  The  widow  of  Stevenson 
brought  suit  to  recover  damages  for  the 
death  of  her  husband,  and  the  children  of 
Hongland  also  brought  an  action  for  dam- 
ages reaultlng  from  ttie  death  of  their  fa- 
ther. The  declarations  in  the  two  cases 
are  alike,  except  as  to  the  description  of 
the  places  where  the  two  men  were  at  the 
time  of  their  deaths.  The  negligence  charg- 
ed In  each  declaration  is  the  same.  Orig- 
inally there  were  seven  counts  In  each  dec- 
laration. Before  the  trial  ot  the  Stevenson 
Case,  which  was  the  first  of  the  cases  to 
be  tried,  plaintiff  dismissed  the  fifth,  sixth, 
and  seventh  counts  of  the  declaration. 
That  trial  resulted  in  a  verdict  and  judg- 
ment in  favor  of  plaintiff,  which,  on  appeal 
to  the  Appellate  Court  for  the  Fourth  Dis- 
trict, was  reversed  for  errors  committed  by 
the  trial  court  during  the  progress  of  the 
trial,  and  the  cause  was  remanded  to  the 
circuit  court  for  a  new  trial.  Stevenson  v. 
Avery  Coal  &  Mining  Co.,  143  111.  App.  387. 
On  the  case  being  reinstated  in  that  court, 
the  first  count  of  the  declaration  was  also 
dianlBsed,  and  the  first,  fifth,  sixth,  and 
seventh  counts  of  the  declaration  In  the 
Hougland  case  were  dismissed.  The  two 
cases  were  then  consolidated  and  heard  at 
the  same  time,  as  the  evidence  for  both. 
parties  was  the  same  In  both  cases.  By 
agreement  between  the  parties  the  testi- 
mony, 80  far  as  either  party  desired,  heard 
at  the  first  trial  of  the  Stevenson  Oase  was 
read  from  the  bill  of  exceptions  taken  in 
that  case^  and  no  new  witnesses  were  pro- 
duced on  either  side.  That  trial  resulted  in 
a  verdict  in  favor  of  plaintiffs  in  each  case 
for  $3,000,  upon  which  the  court,  after  over- 
ruling motions  for  a  new  trial,  rendered 
judgments.  The  defendant  prayed  and  was 
allowed  an  aroeal  in  each  case  to  the  Ap- 
pelate Court  for  the  Fourth  District  That 
court  affirmed  the  Judgments  In  both  cases, 


and  the  records  are  brought  before  this 
court  for  further  review  by  writ  of  cex- 
tlorari. 

As  the  questions  involved  in  the  two  cases 
are  precisely  the  same,  they  have  boen.  sub- 
mitted as  one  case  in  this  court,  and  sepa- 
rate opinions  will  not  be  written  in  each 
of  the  cases,  as  the  decision  of  one  case 
must  control  the  other. 

The  second  count  of  the  declaration  in  the 
Stevenson  Case,  after  describing,  to  some 
extent,  the  underground  workings  of  the 
mine  and  setting  out  the  duty  of  plaintiff 
in  error  to  provide  and  maintain  crosscuts 
not  more  than  60  feet  apart  and  to  not 
opoa  rooms  in  advance  of  the  air  current, 
alleged  tlvit  plaintiff  in  error  willfully  fail- 
ed to  comply  with  the  reqnirrauent  of  the 
statute  that  crosscuts  not  more  than  60 
feet  apart  Should  be  made;  that  it  willfully 
opened  the  rooms  in  advance  of  the  air 
current,  and  that  by  reason  thereof  stand- 
ing powder  smoke,  gases,  mine  dust,  and 
deleterious  air  accumulated  and  remained 
in  said  rooms  and  were  liable  to  explode, 
of  which  plaintiff  In  error  knew  or  by  the 
exercise  of  due  care  could  have  known,  . 
whereby,  while  William  Stevenson,  thai  in 
the  employ  of  plaintiff  'in  error  as  a  shot 
flrer  and  who  had  lighted  a  shot  In  the  face 
of  a  certain  entry  near  certain  rooms,  was 
waiting  in  one  of  said  rooms  the  said  shot 
fired,  and  thereby  caused  an  explosion  of 
the  standing  powder  smoke,  gases,  mine 
dust,  and  other  deleterious  air  being  in  said 
rooms,  and  resulted  in  the  death  of  said 
William  Stevenson.  The  third  count  alleged 
that  the  entry  aiid  rooms  mentioned  and  the 
roadways  in  the  mine  were  on  and  prior  to 
February  11,  1907,  so  dry  and  the  air  so 
charged  with  dust  that  explosions  were 
liable  to  result  therefrom;  that  the  plain- 
tiff in  error  knew,  or  by  the  exercise  of 
due  care  could  have  known,  of  this  condi- 
tion, but  willfully  violated  the  provisions  of 
the  statute  whicA  required  that,  when  the 
air  becomes  charg^ed  with  dust,  the  operator ' 
must  have  the  roadways  regularly  and  thor- 
oughly sprayed,  sprinkled,  or  cleaned,  by 
reason  whereof  the  explosion  occurred.  Tbe 
fourth  count  was  substantially  the  same  as 
the  third,  except  that  it  Charged  the  plain- 
tiff In  error  with  the  willful  failure  to  com- 
ply with  the  provisions  of  the  statute  re- 
quiring the  hauling  roads  of  the  mine  to  be 
frequently  and  thoroughly  sprinkled,  byrea- 
son  of  which  the  explosion  occurred. 

B.  W.  Pope  and  Percy  Werner,  for  plain- 
tiff in  error.  Webb  &  Webb  and  A.  B.  Dry» 
for  defendants  In  error. 

FARMER,  J.  (after  staUng  the  facts  aa 
above).  The  theory  of  the  defendants  in 
error  on  the  trial  of  the  cases  was  that  the 
explosion  was  caused  by  the  shots  fired  ig- 
niting  the  dust  and  gases  which  had  accu- 
mulated in  the  mine  by  raason  of  the  fall- 
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ure  of  plaintiff  la  error  to  make  the  cross- 
cats  and  keep  the  roadways  sprinkled  and 
cleaned  aa  required  by  law.  The  evidence 
tend€id  strongly  to  prove  that  the  conditions 
existed  in  the  mine  as  alleged  In  the  decla- 
ration and  the  willful  violation  by  plaintiff 
in  error  of  the  provisions  of  the  statute  as 
alleged.  Plaintiff  in  error  contends,  and  of- 
fered proof  to  support  the  contention,  that 
a  shot  exploded  in  the  face  of  the  second 
west  entry  off  the  main  south  was  not  prop- 
erly prepared,  and  was  not  a  practical  shot. 
It  was  pr^ared  by  a  miner  named  Heppe, 
and  was  examined  and  approved  by  Houg- 
land.  On  examination  after  the  explosion, 
it  was  found  this  shot  had  not  as  thorough- 
ly broken  up  the  coal  as  it  should  have  done. 
Plaintiff  in  error  contends  that  the  hole  in 
which  the  powder  was  placed  was  drilled 
a  foot  deeper  than  the  cutting  in  the  face  of 
the  coal,  and  that  this  caused  a  "windy  or 
blown-out  shot,"  sending  out  sparks  of  fire 
and  flame  that  ignited  a  quantity  of  powder 
in  the  mine  in  the  vicinity  of  the  shot,  from 
whldi  gases  formed  that  suffocated  the  men. 
Defendants  in  error  offered  proof  to  the 
effect  that  the  hole  for  the  shot  in  the  face 
of  the  second  west  entry  was  drilleid  only  a 
few  inches  deei>er  than  the  cutting  in  the 
face,  and  that  it  was  a  practical  shot.  The 
proof  offered  by  each  of  the  parties  tended 
to  support  thedr  respective  theories  of  the 
cause  of  the  explosion  and  of  the  death  of 
the  two  meat.  Plaintiff  in  error  argnea  that 
the  theory  of  defendants  in  error  is  contra- 
dicted by  physical  facts  and  known  sclentiflc 
laws,  and  in  support  of  this  argument  says 
the  proof  shows  the  hair  and  clothing  of  the 
two  men  were  not  burned  and  no  effects  of 
flre  appeared  on  the  body  of  a  dead  mouse 
found  near  them.  This,  it  is  contended, 
cotild  not  have  been  the  case  if  their  deaths 
had  resulted  from  an  explosion  of  dust  and 
gases.  In  addition  to  the  presence  of  dust 
and  gases  accumulating  and  standing  In  the 
mine  by  reason  of  the  faUure  of  plaintiff 
in  error  to  provide  proper  crosscuts  and  air 
currents  and  to  sprinkle  and  clean  the  road- 
ways and  the  liability  of  such  conditions  to 
cause  an  explosion  of  the  character  that  oc- 
curred in  the  minev  there  was  also  proof  that 
the  faces  of  the  men  appeared  to  be  parched 
and  baked,  and  a  witness  who  shaved  both 
of  th,em  after  they  ,were  taken  out  of  the 
mine  testified  that  their  faces  appeared  to  be 
baked,  and  the  skin  on  the  face  of  Steven- 
son had  a  tendency  to  come  off  as  the  wit- 
ness shaved  him.  Under  this  condition  of 
the  record,  we  could  not  disturb  the  judg- 
ments on  the  ground  that  the  proof  doee  not 
sustain  the  declarations. 

The  principal  ground  upon  which  plain- 
tiff in  error  asks  a  reversal  of  these  Judg- 
ments is  that  a  shot  flrer  does  not  come 
within  the  protection  of  the  general  act  con- 
cerning mines  and  miners.  The  shot  firers 
act  was  originally  passed  In  1905  (Laws  1905, 
p.  32^,  and  was  amended  by  the  addition 


of  three  sections  in  1907  (Lavn  1907,  pi  401). 
The  amendments,  however,  do  not  affect  the 
decision  of  the  question  raised  by  the  plain- 
tiff in  error.  The  reason  given  by  plaintiff  in 
error  for  its  contention  tbat  shot  firers  are 
not  within  the  protection  of  the  general  act 
concerning  mines  and  miners  is  that  the 
shot  firers  act  is  a  separate  and  independent 
legislative  enactment  in  nowise  amendatory 
of  the  general  act;  also,  that  shot  firers  are 
experts  to  whom  the  entire  mine  la  tnmed 
over  when  they  commence  the  dlscliarge  of 
their  duties,  and  no  inspection  is  required 
or  can  be  made  after  the  miners  qnlt  work 
and  before  the  shot  firers  enter  upon  the  dis- 
charge of  their  duties.  In  Davis  v.  Illinois 
Collieries  Co.,  232  lU.  284^  83  N.  B.  836,  a 
shot  firer  was  held  to  be  within  the  protec- 
tion of  the  general  act  concerning  mines  and 
miners.  This  case  was  cited  with  approval 
In  Brennen  v.  Chicago  &  Cartervllle  Coal  Co., 
241  IlL  010,  89  N.  B.  756,  where  it  was  said 
the  provisions  of  the  general  act  "ara  for  the 
safety  and  protection  of  all  who  are  employ- 
ed in  the  mine,  including  engineers,  firemen, 
pumpmen,  shot  firers,  drivers  and  other  work- 
men and  employes." 

Plaintiff  in  error  Insists  that  since  those 
cases  were  decided  this  court  has  held  in 
HolUngBwortb  v.  Chicago  &  Cartervllle  Coal 
Co.,  243  IlL  98,  90  N.  B.  276,  that  the  shot 
firers  act  is  an  Independent  act,  and  not  an 
amendment  to  the  geneo^l  mining  act,  and 
that  the  decisions  In  -those  cases  are  there- 
fore no  authority.  We  cannot  agree  to  this 
position.  In  the  Hollingsworth  Case  the  coal 
company  did  not  employ  shot  firers,  and  the 
shot  fired  by  one  of  the  miners  caused  an 
explosion,  resulting  in  the  death  of  another 
miner.  The  widow  of  the  deceased  brought 
an  action  against  the  coal  company,  and 
alleged  as  a  ground  of  recovery  that  the 
mine  was  of  such  condition  and  character 
that  the  law  required  shot  firers  to  be  em- 
ployed therein,  and  that  the  coal  company 
willfully  failed  to  employ  shot  firers,  by  rea- 
son whereof  her  husband  was  killed.  We 
held  the  shot  firers  act  being  no  part  of  the 
general  mines  and  miners  act  but  being  an 
Independent  act,  and  containing  no  provision 
authorizing  a  widow  to  sue  for  damages  for 
failure  to  comply  with  its  provisions,  as  is 
the  case  with  the  general  act,  the  suit  could 
not  be  maintained.  There  is  no  intimation 
in  the  opinion  in  that  case  that  shot  firers 
are  not  within  the  protection  of  the  general 
act,  and  that  decision  is  in  no  wise  inconsis- 
tent with  the  previous  decisions  of  this  court 
holding  that  they  are  within  the  protection 
of  said  act. 

Complaint  Is  made  of  the  ruling  ot  the 
trial  court  in  permitting  witnesses  experi- 
enced in  the  business  of  mining  and  shot 
firing  to  testify,  over  the  objection  of  plain- 
tiff in  error,  that  the  shot  in  the  second  west 
entry  was  a  workmanlike  and  practical  shot. 
One   of  these  witnesses  prepared  the  shot, 

another  saw  It  before  It  was  fired,  ami  .the 
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ctboB  BiAde  their  examinations  afterwarda 
Some  of  them  testified  it  split  tbe  coal  so 
tbat  It  was  easily  mtaed  afterwards,  bnt  did 
not  knock  it  down,  as  is  usually  tbe  case. 
Some  of  them  called  It  a  "standing  shot" 
All  testified  that  it  was  prepared  In  a  work- 
manlike and  practical  manner.  It  is  conced- 
ed by  the  plaintiff  in  error  that  the  subject 
was  one  for  expert  testimony,  and  no  com- 
plaint is  made  that  the  witnesses  did  not 
possess  the  proper  qualiflcBtlons. '  Tbe  con- 
tention is  that  they  should  not  have  ex- 
pressed any  opinions,  but  tbat  tbey  should 
have  described  the  shot  and  left  it  to  tbe 
Jury  to  determine  whether  It  was  a  workman- 
like and  practical  shot  Without  stopping  to 
inquire  whether  the  latitude  allowed  by  the 
conrt  is  too  broad,  it  Is  sufllcient  to  say  tbat 
whether  it  was  or  not  could  have  no  con- 
trolling force  on  our  decision.  If  the  explo- 
sion occurred  from  the  wiUfnl  failure  of 
plaintiff  in  error  to  provide  proper  air  cur- 
rents and  keep  the  roadways  cleaned  and 
sprinkled,  as  <diarged  in  the  declaration,  con- 
tributory negligence  of  the  deceased  in  firing 
a  shot  prepared  in  an  unskillful  manner 
would  not  defeat  a  recovery.  Davis  v.  Il- 
linois Collieries  Co.,  supra. 

A  miner  named  True  was  working  in  plain- 
tiff in  error's  mine  at  tbe  time  of  the  death 
of  Stevenson  and  Hougland.  Before  the  first 
trial  in  tbe  Stevenson  case  True  left  Perry 
coonty  and  went  to  Randolph  county.  About 
a  week  before  the  Stevenson  trial  one  of 
the  counsel  for  defendants  in  error  wrote 
True  Informing  him  of  the  date  the  case  was 
set  for  trial  and  asking  him  to  be  present 
as  a  witnesL  In  the  letter  he  stated  it  would 
cost  the  parties  quite  a  sum  to  have  him  sub- 
poenaed, and  the  writer  stated,  as  attorney 
-  for  plaintiff,  he  would  personally  stand  good 
for  tbe  witness'  expenses  if  he  would  attend 
the  trial,  and,  in  case  the  plaintiff  won,  he 
would  see  that  the  witness  was  well  paid  for 
his  time  and  trouble.  This  letter  was  intro- 
duced In  evidence  by  plaintiff  in  error  on  the 
trial  of  these  cases,  and  the  attorney  who 
wrote  it  was  permitted  to  take  the  stand  as 
a  witness  and  testify  that  what  he  meant  by 
what  he  said  in  the  letter  was  that  he  would 
stand  good  for  the  necessary  costs  of  the  wit- 
ness' attendance,  and,  if  tbe  plaintiff  won  tbe 
case,  would  se^  tbat  be  lost  no  time  from 
work  or  wages  for  tbe  time  occupied  In  at- 
toiding  tbe  trial  as  a  witness.  It  is  insisted 
that  permitting  the  writer  of  the  letter  to 
explain  what  he  meant  by  what  was  said  In 
it  Is  reversible  error.  Conceding  that  the 
ruling  was  erroneous,  it  worked  no  prejudice 
In  this  case  to  plaintiff  in  error,  and  offers  no 
ground  for  reversing  the  judgments.  Tbe 
witnesa  True  was  not  called  by  defendants 
In  error,  but  was  called  as  a  witness  by  plain- 
tiff In  error  and  tesUfled  In  its  behalf.  The 
letter  written  to  the  witness  by  the  attorney 
was  admitted  in  evidence  and  read  to .  the 
Jury.  Whatever  the  motives  of  counsel  may 
have  been  In  writing  the  letter,  it  is  very 
certain   tbat  it  accomplished  no  Injury  to 


plaintiff  In  error,  for  It  railed  True  as  its 
witness  and  bis  testimony  was  favorable  to 
plaintiff  in  error.  Under  such  circumstanc- 
es, the  error  in  allowing  the  witness  to  ex- 
plain his  motives  and  meaning  In  writing 
the  letter  affords  no  justification  for  a  re- 
versal of  the  judgments. 

William  Hougland,  deceased,  had  been 
married,  but  he  and  his  wife  were  divorced 
several  years  before  his  death,  and  the  di- 
vorced wife  had  remarried.  The  suit  for 
damages  for  his  death  was  brought  by  his 
two  minor  children,  Blanche  and  Thomas 
Hougland,  by  their  next  friend.  The  di- 
vorced wife  of  the  deceased  was  a  witness 
on  the  trial,  and  it  developed  from  her  tes- 
timony that  there  was  another  son  Edward  - 
Hougland,  28  years  did.  At  the  conclusion 
of  the  testimony  of  the  plaintiffs  below  in 
the  Hougland  case,  the  defendant  moved  the 
court  to  dismiss  that  case  on  the  ground  that 
the  evidence  showed  the  necessary  parties 
plaintiff  had  not  been  Joined  in  the  action, 
were  not  before  the  court,  and  no  recovery 
by  the  then  plaintiffs  could  be  had  because 
the  right  of  action  is  in  allthe  lineal  heirs 
of  William  Hougland,  deceased,  and  not  in 
a  part  of  them  only.  At  the  conclusion  of  all 
the  evidence  defendant  in  the  Hougland  case 
moved  the  court  to  Instruct  the  jury  that  un- 
der the  pleadings  and  the  evidence  in  that 
case  the  verdict  should  be  for  tbe  defendant. 
The  court  denied  the  motion  made  at  the  con- 
clusion of  tbe  plaintiffs'  evidence,  and  also 
refused  the  instruction  requested  at  the  con- 
clusion of  all  the  testimony.  Upon  the  jury 
returning  a  verdict  in  favor  of  plaintiffs  in 
the  Hougland  case  a  motion  for  a  new  trial 
was  made,  and  one  of  the  gronnds  of  the  mo- 
tion was  that  the  court  erred  in  refusing  to 
dismiss  the  case  for  want  of  proper  parties 
plaintiff.  Leave  was  asked  by  and  granted 
plaintiffs  to  join  Edward  Hougland  as  a  par- 
ty plaintiff,  and  leave  was  granted  to  make 
the  necessary  amendments  for  that  purpose. 
Tbe  amendments  were  accordingly  made,  and 
the  motion  for  new  trial  was  overruled  and 
judgments  rendered  on  the  verdict  It  Is  now 
contended  that  on  the  death  of  WUllam 
Hougland  an  action  acorned  to  all  bis  chil- 
dren, and  that  all  must  join  in  the  action  to 
recover  within  the  period  of  the  statute  of 
limitations — one  year.  In  this  case  the 
amendment  was  made  more  than  two  years 
after  the  death  of  WUllam  Hougland,  and 
it  is  insisted  It  should  be  held  that  the 
amendment  making  Edward  Hougland  a  par- 
ty plaintiff  was  tbe  same  as  the  commence- 
ment of  a  new  suit  In  a  cause  of  action  that 
was  barred  by  the  statute  of  limitations.  The 
cause  of  action  was  the  death  of  William 
Hougland  under  the  circumstances  alleged 
in  the  declaration  and  shown  by  the  proofs, 
and  tbe  right  to  bring  suit  on  the  cause  of 
action  was  g^ven  by  tbe  statute  to  his  chil- 
dren. The  suit  was  begun  within  one  year 
from  tbe  time  the  cause  of  action  accrued, 
and  the  addition  of  a  necessary  party  i^lo- 
tlff  afterwards  was  not  the  commencement. 
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of  a  new  salt  or  the  stateta^it  of  a  new 
cause  of  action.  The  first  section  of  the  act 
In  relation  to  amendments  and  Jeofails  pro- 
vides that  the  court  In  which  an  action  la 
pending  "shall  have  power  to  permit  amend- 
ments In  any  process,  pleading  or  proceeding 
In  such  action,  either  In  form  or  substance, 
for  the  furtherance  of  Justice,  on  such  terms 
as  shall  be  Just,  at  any  time  before  Judgment 
rendered  therein."  The  thirty-ninth  section 
of  the  practice  act  (Hurd's  Bev.  SL  1909,  a 
110)  authorizes  amendments  at  any  time  be- 
fore final  Judgment,  "Introducing  any  party 
necessary  to  be  Joined  as  plaintiff  or  defend- 
ant discontinuing  as  to  any  Joint  plalntUC  or 
Joint  defendant,  changing  the  form  of  the 
action,  and  in  any  matter  either  of  form  or 
substance,  in  any  proceea,  pleading  or  pro- 
ceeding which  may  enable  the  plaintiff  to 
sustain  the  action  for  the  claim  for  which  it 
was  Intended  to  be  hrought  or  the  defendant 
to  make  a  legal  defense."  These  sections  of 
the  statutes  contain  ample  authority  to  sus- 
tain the  ruling  of  the  court  in  permitting  tJie 
amen(jlment.  Teutoula  Iiife  Ins.  Ga  r.  Muel- 
ler. 77  IlL  22;  CogdiaU  t.  Beesley,  76  UL 
445;  McCaU  t.  Lee,  120  IIL  261, 11  N.  B.  622; 
Kanawha  Dispatch  t.  Fish,  219  111.  230,  76 
K.  B.  352.  Furthermore^  the  question  of  the 
statute  of  limitations  was  never  raised  In  any 
proper  manner  In  the  case.  Ko  plea  of  the 
statute  was  filed  or  offered  to.be  filed.  The 
motion  to  dismiss  for  want  of  proper  parties 
plaintiff  did  not  interpose  the  defense  of  the 
statute  of  limitations.  That  defense  in  ac- 
tions at  law  can  only  be  availed  of  by  plea. 
Bumap  V.  Wight,  14  IIL  303;  Gebhart  v. 
Adams,  23  111.  397,  76  Am.  Dec.  702 ;  Ounton 
V.  Hughes,  181  111.  132,  54  N.  E.  805. 

Finding  no  reversible  error  in  either  of  the 
recorda  the  Judgments  of  the  Appellate  Court 
In  both  cases  are  affirmed. 

Judgments  affirmed. 


(2^6  III.   820) 

ILLINOIS  CEI4T.   B.   00.  ▼.  CHICAGO   & 
G.  W.  BY.  CO.  et  al. 

(Supreme    Court   of    lUlnois.      Oct.    28,    1810. 
Bebearing  Denied  Dec.  7,  1910.) 

1.  GOTJItTS    (I    219*)— SUPBEMK    COUST— JUBIS- 

Morrow— VAUDrrr  of  Statute. 

To  give  the  Supreme  Court  jorisdiction  on 
the  ground  that  the  validity  of  a  statute  is  in- 
volved,- the  statute  ifiuat  be  the  foundation  of 
some  right  asserted  or  of  some  defense  made; 
and  in  replevin  by  one  railroad  companv  against 
another  to  recover  certain  brass  joamala  stamp- 
ed with  plaintiff's  name,  where  plaintiff  based 
its  right  to  recover  on  its  daim  that  it  had 
'  bongbt  the  Jonmals  from  a  certain  manufacture 
ing  company,  and  that  they  had  in  some  way 
coma  into  possession  at  a  third  person,  who  had 
delivered  them  for  shipment  to  defendant  rail- 
road company,  plaintiff's  right  did  not  depend 
upon  the  validity  of  Cr.  Code  ^urd's  Bev.  St. 
1909^  c  88)  {  242,  providing  that,  if  any  per- 
BOD  shall  purcbSM  or  receive  for  sale  any  arti- 
cle of.  brass,  etc.,  manufactured  for  railroad 
purposes  and  stamped  with  the  name  of  some 
u  I      ■ .  I" • : 


railroad  cempany,  withont  consent  in  writing,  be 
shall  be  fined,  etc.,  the  Supreme  Court  does  not 
have  jurisdiction  of  an  appeal  from  the  trial 
court  on  the  ground  that  the  validity  of  the 
■tatnte  is  involved. 

[Ed.  Note.— For  other  eases,  see  Courts,  Cent. 
Dig.  i  553;  Dec.  Dig.  S  218.*] 

2.  CoNSTiTTmoRAi.  Law  (|  46*)— DBXBXiaiiA- 

TION  OF  CONSTITUnOHAI.  QUKSTIOIT— NBOES- 
SITT. 

The  constitutionality  of  a  statute  will  nev- 
er be  determined,  when  the  cause  in  which  its 
determination  Is  sought  may  be  flnaUy  disposed 
of  withont  such  determination. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {{  43-45;  Dec.  Dig.  {  46.*] 

Error  to  Municipal  Court  of  Chlcagot 
Charles  N.  Goodnow,  Judge. 

Action  by-  the  Illinois  Central  Ballroad 
Company  against  the  Chicago  &  Great  West- 
ern Bailway  Company  and  others.  Judg- 
ment for  plaintiff,  and  defandanta  bring  er- 
ror.   Case  transferred  to  Appellate  Court 

Jesse  Lowenhanpt,  for  plalnUffb  in  error. 
John  6.  Drennan  (Vernon  W.  Foster  and  W. 
S.  Horton,  of  coona^),  toe  defendant  in  w- 
ror. 

yiOREBS,  O.  3.  The  lUinote  CSoitral  Ban- 
road  Company  brought  an  action  of  replevin 
In  the  municipal  court  of  caiicago  against 
the  CJblcagD  A  Great  Western  Bailway  Com- 
pany and  N.  Deutstih  A  Co.  to  recovo*  tba 
possession  of  100  brasses,  marked  "UHnoIa 
Central,"  «L  Ct  B.  B.,"  or  "1.  a,"  which 
were  located  In  the  freight  yards  of  the  Chi- 
cago ft  Great  Western  Bailway  Company  in 
Chicago,  In  car  C.  G.  W.  868a  The  valne 
of  the  goods  claimed  was  $100.  Upon  a  trial 
by  the  court  without  a  Jury  there  was  a  find- 
ing that  the  idalntiff  below  was  entitled  to 
the  possession  of  all  the  brasses  described, 
except  one  which  was  not  marked,  and  that 
brass  was  returned  to  Deutsch  ft  Oo.  In  opoi 
court.  Judgment  was  entered  upon  this  find- 
ing, awarding  the  possession  of  the  property 
described  In  the  writ  to  the  plaintiff  below, 
and  assessing  one  cent  damages  against  the 
defendants  and  the  costs  of  suit  The  de- 
fendants below  have  sued  out  a  writ  of  er- 
ror from  this  court  to  the  municipal  court 
to  obtain  a  review  of  the  Judgment  below. 

To  establish  its  right  to  the  possession  of 
the  property  described  in  the  writ,  defWdant 
In  error  proved  that  for  more  than  eight 
years  last  past  It  had  purchased  all  of  its 
brass  Journals  from  the  Hewitt  Mannfac- 
turlng  Company,  and  that  during  the  same 
time  It  bad  sold  all  of  its  brasses  which  were 
not  fit  for  refilling  or  further  service  to  the 
Hewitt  Company;  that  during  said  period 
the  Hewitt  Manufacturing  Company  caused 
to  be  stamped  on  the  brasses  manufactured 
for  defendant  in  error  the  name  or  initials 
of  the  Illinois  Central  Ballroad  Company; 
and  that  such  initials  were  not  stamped  on 
any  brasses  other  than  those  manufactured 
for  and  delivered  to  the  Illinois  (Central  BaU- 
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toad  Company.  It  xras  also  proven  that  none  t 
of  the  brasses  so  manufactured  by  the  Hew- 
itt Company  lor  the  nunola  Central  Rail- 
road Company  had  ever  been  sold  to  any  oth- 
er person  or  had  passed  out  of  the  posses- 
sion of  the  Hewitt  Company  to  any  one  other 
than  defendant  In  error;  that  the  brasses  In 
question  were  also  stamped  with  the  name 
of  the  Hewitt  Manufacturing  Company,  and 
were  identified  In  court  as  being  the  brasses 
manafactnred  by  that  company  for  and  de- 
livered to  the  defendant  in  error.  It  was 
shown,  further,  that  all  worn-ont  or  unfit 
brasses  on  the  various  lines  of  the  Illinois 
Central  Railroad  Company  were  shipped  to 
Bamside  and  there  loaded  on  cars  and  ship- 
ped to  the  Hewitt'  Manufacturing  Company. 

F.  H.  Smith,  general  manager  of  the  Hew- 
itt Manufacturing  Company,  testified  that  he 
had  been  employed  by  that  company  for  16 
years  as  general  superintendent  and  district 
manager;  that  his  company  manufactured 
brass  Journals,  commonly  called  "brasses," 
and  had  been  manufacturing-  these  brasses 
for  the  defendant  In  error  since  1893,  and 
that  these  brasses  are  used  exclusively  for 
railroad  purposes;  that  all  of  the  brasses 
manufactured  for  defendant  In  error  were 
specially  marked  either  milnols  Central"  or 
"I.  O.  K.  K.,"  together  with  the  pattern  num-' 
ber  thereon  and  the  name  of  the  Hewitt 
ManTifactarlng  Company;  that  brasses  bo 
marked  never  go  to  any  other  railroad  com- 
pany or  person  than  the  defendant  In  error. 
He  testified  that  from  the  general  appear- 
ance of  the  brasses  In  question  they  had  been 
manufactured  by  his  company  and  scrfd  and 
delivered  to  defendant  in  error. 

James  S.  Sheafe,  mechanical  inspector  Of 
the  nitnols  Central  Railroad  Company,  testi- 
fied Oiat  defendant  In  error  purchased  all 
of  Its  brasses  of  the  Hewitt  Manufacturing 
Company,  and  sold  all  its  scrap  brasses, 
whoi  no  longer  fit  for  use,  to  said  company; 
that  when  brasses  are-  in  such  condition  that 
they  can  he  refilled — that  is,  not  too  thin  to 
be  refilled — they  are  refilled  by  the  defend- 
ant in  error  at  its  shops  at  Bumslde,  and 
when  they  are  too  thin  to  be  refilled,  or  oth- 
erwise no  longer  useful,  they  are  sold  to  the 
Hewitt  Manufacturing  Company  as  scrap. 
He  testified  that  passenger  brasses  "form  503" 
are  used  exclusively  in  the  suburban  service 
in  Chicago;  that  such  brasses  are  made  ex- 
clusively for  use  on  suburban  cars  of  de- 
fendant in  error,  and  that  he  never  knew  of 
one  of  these  brasses  being  out  of  the  limits 
of  the  suburban  service;  that  among  the 
brasses  found  In  the  possession  of  plaintiffs 
in  error  was  one  marked  "Passenger  503." 

The  evidence  shows  that  plaintiff  In  error 
tlM»  Chicago  &  Great  Western  Railway  Com- 
pany had  no  Interest  or  claim  In  the  brasses 
in  question,  except  that  of  a  carrier  for 
plaintiff  In  error  Deutsch  &  Co.,  who  had 
delivered  tbe  brasses  to  the  Chicago  &  Oreat 
WeBtcm  Railway  Company  to  be  shipped  to 
6t  Paul  for  the  Great  Northern  Railroad 


Company.  Nathan  Deutsch  testified  on  be- 
half of  the  defendant  In  error  that  he  was 
resident  of  N.  Deutsch  &  Co.,  and  bad  beeu 
ever  since  Its  incorporation.  He  admitted 
Hiat  the  brasses  in  question  were  hauled 
from  the  warehouses  of  N.  Deutsch  &  Co. 
and  delivered  to  the  Chicago  &  Great  West- 
em  Railway  Company;  but  he  could  not  t^ 
of  whom  he  purchased  the  'brasses  nor  how 
long  they  had  been  in  the  possession  of  bis 
company.  Several  witnesses  testified  on  be- 
half of  plaintiffs  In  error  as  to  the  general 
course  of  business  among  smelt««  and  deal- 
ers In  metals,  which  testimony  tended  to 
show  that  railroad  brasses  were  frequently 
bought  and  sold  as  scrap  in  much  the  same 
way  that  other  scrap  brass  Is  dealt  In. 

We  have  thus  set  out  the  substance  of  the 
evidence,  not  because  there  is  any  question 
of  fact  presented  for  review,  but  for  a  dif- 
ferent purpose,  which  will  presently  appear. 

At  the  request  of  defendant  In  error  the 
court  below  held  that  section  242  of  the 
Criminal  Code  (Hurd's  Rev.  St.  1909,  c.  38) 
is  a  Valid  constitutional  enactment,  and  re- 
fused to  hold  that  said  section  was  uncon- 
stitutional, at  the  request  of  plaintlff»  In  er- 
ror. The  section  of  the  statute  above  refer- 
red to,  and  which  was  held  to  be  constitu- 
tional by  the  trial  court.  Is  as  follows:  "If 
any  person  shall  purchase  or  receive  tor  sale 
from  any  other  person  any  link,  pin,  bearing, 
journal  or  other  article  of  iron,  brass  or  oth- 
er metal  which  has  been  manufactured  and 
Is  used  exclusively  for  railroad  purposes,  and 
which  shall  have  stamped  thereon  the  name 
of  some  railroad  company,  or  the  Initial  let- 
ter thereof,  without  the  consent  In  writing 
of  the  president,  general  manager  or  general 
superintendent  of  such  railroad  company, 
such  person  shall  be  fined  In  a  sum  not  less 
than  $100  nor  more  than  $500,  and  be  Im- 
prisoned not  lees  than  ten  days  nor  more 
than  ninety."  It  is  the  mllng  of  the  court 
in  holding  this  statute  constitutional  that  is 
supposed  to  give  this  court  Jurisdiction  of 
this  case. 

In  our  opinion  the  validity  of  the  above 
statute  is  not  .Involved  In  this  suit  From 
the  statement  of  the  evidence  before  set  out 
It  appears  that  defendant  In  error  based  its 
right  to  recover  on  Its  daim  that  it  had 
bought  the  brasses  in  question  from  the 
/Hewitt  Company,  and  that  they  had  in  some 
way  come  into  the  possession  of  Deutsch  tc 
Co.  without  the  knowledge  or  consent  of  de- 
fendant In  error.  It  is  apparent  that  the 
case  might  well  be  disposed  of  without  ref- 
erence to  the  statute.  The  right  of  defend- 
ant in  error  to  recover  the  possession  of  its 
property  did  not  depend  upon  the  validity  of 
the  statute  In  question.  In  order  to  give 
this  court  Jurisdiction  of  a  cause  on  fbe 
ground  that  the  validity  of  a -statute  Is  In- 
volved, such  statute  must  be  the  foundation 
of  some  right  asserted  or  of  some  defense 
made,  and  the  validity  of  the  statute  must 
necessarily  be  involved  in  the  determination 
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of  the  Issue  presented.  Where  the  iBsnes 
can  fairly  be  determined  without  reference 
to  the  statute,  the  constitutionality  of  the 
statute  cannot  be  said  to  be  Injolved,  and 
this  court  is  without  Jurisdiction.  In  City 
of  Cairo  T.  Bross,  99  m.  521,  this  court  held 
that  the  statute  giving  the  Supreme  Court 
Jurisdiction,  by  direct  appeal,  where  the  va- 
lidity of  a  statute  was  involved,  was  Intend- 
ed to  apply  only  where  the  validity  of  a 
statute  as  originally  passed  is  the  primary 
inquiry.  The  rule  is  established  by  many 
authorities  that  the  constitutionality  of  a 
statute  will  never  be  determined  when  the 
cause  In  which  its  determination  is  sought 
may  be  finally  disposed  of  without  such  de- 
termination. Smith  V.  Speed,  60  Ala.  276; 
Shehane  v.  Bailey,  110  Ala.  SOS,  20  South. 
3S9;  Skinner  v.  Hartford  Bridge  Co..  29 
Conn.  623;  liartln  y.  State,  143  Ind.  645,  42 
N.  E.  911;   Upton  v.  Kennedy,  86  Mich.  215. 

The  validity  of  a  statute  not  being  neces- 
sarily Involved  in  this  case,  this  court  ia 
without  Jurisdiction,  and  the  cause  will  be 
transferred  to  the  Appellate  Court  for  the 
First  District. 

Cause  transferred. 


(M<  IIL  6S.) 
COBE  et  al.  v.  CITY  OP  CHICAGO. 

(Supreme  Court  of  Illinois.    Oct.  28,  1910. 
Rehearing  Denied  De&  7,  1910.) 

1.  Courts  J|  163«)— Johisoiotiok  —  Iixinois 
County  Coubts— Imnd  Titles. 

Coanty  courts  have  no  Jurisdiction  under 
the  Constitntion  or  the  county  court  act  (Hurd's 
Rev.  St.  1900,  a  37,  |f  89-215)  to  try  a  case 
Involving  a  freehold  or  render  any  judtrment 
binding  as  to  land  title,  though  the  Legislature 
could  confer  it. 

(Kd.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  i  163.*] 

2.  MUNlCIPiJ,      COBFOBATIONS      (g      610*)— Jtl- 

BisDicTioH— County  Cocits-^Land  Titles. 
Local  Improvement  Act  June  14,  1887 
(Hurd's  Rev.  St.  1909,  c.  24,  J  55«  |  53,  pro- 
viding that  no  special  assessment  shall  be  levied 
for  any  local  Improvement  until  the  necessary 
land  has  been  acquired,  except  in  certain  cases, 
does  not  give  the  county  court,  on  objections  to 
confinnation  of  an  assessment.  Jurisdiction  to 
determine  the  question  of  the  title  to  the  land 
on  which  an  improvement  is  constructed  for 
purposes  other  than  of  the  pending  proceeding, 
and  does  not  make  the  determination  a  final  ad- 
judication of  title  80  as  to  vest  an  absolute  es- 
tate of  freehold;  and  hence  an  otder  of  that 
'.ourt  sustaining  objections  to  confirmation  of  a 
sidewalk  assessment  on  the  ground  that  the  way 
covered  was  not  a  public  street  is  not  res  adju- 
dicate against  the  city  in  a  suit  to  enjoin  it 
from  interfering  with  claimants  of  the  land. 

[E3d.  Note.— For  other  caseR.  see  Municipal 
Corporations,  Cent  Dig.  i  1180;  Dec.  Dig.  { 
610.*] 

8.  MURICIPAI,  CORPOBATIONS  (|  447*)— LoCAt 
IMPBOVKMENTS— StATXTTOBT  FBOVISION— EF- 
FECT 

Local  Improvement  Act  June  14,  1897 
(Hurd's  Rev.  St  1909,  c.  24,  i  659)  I  63,  pro- 
viding that  no  special  assessment  shall  be  lev- 


ied for  any  local  improvement  until  the  land 
necessary  therefor  has  been  acquired,  except  in 
certain  cases,  is  designed  to  prevent  assessment 
for  improvements  on  private  land  not  yet  ac- . 
quired  by  the  city,  but  proposed  to  be  acquired 
by  condemnation. 

[Ed.  Note. — For  other  cases,  see  Mnnicipal 
Corporations,  Dec.  Dig.  i  447.*] 

Appeal  from  Circuit  Court,  Cook  County; 
Thomas  O.  Wlndes,  Judge. 

Bill  by  Ira  M.  Cobe  and  others  against  the 
City  of  Chicago.  From  a  decree  for  com- 
plainants, the  city  appeals.  Reversed  and 
remapded. 

Edward  J.  Brundage,  Corp.  Counsel  (Clar- 
ence N.  Boord  and  J.  O.  Hoover,  of  counsel), 
for  appellant  Felsenthal,  Foreman  ft  Beck- 
with  and  Rlchberg  &  Richberg,  for  appelleea. 


COOKE,  J.  This  is  a  bill  filed  by  Ira  H. 
Cobe,  William  C.  Nlesen,  and  the  Guntber 
Baseball  Company,  a  corporation,  in  the  clr> 
cult  court  of  Cook  county,  against  the  city  of 
Chicago,  praying  that  the  dty  of  Chicago^ 
Its  agents,  employes,  servants,  and  attom^s, 
be  enjoined  and  restrained  from  interfering 
with  the  rights  of  complainants  in  and  to  a 
strip  of  land  referred  to  in  the  bill  of  com- 
plaint  and  designated  as  "Hill's  Court,"  or 
from  in  any  manner  asserting  any  rii^ts  In 
and  to  said  Hill's  Court  adv^seiy  to  the 
ownership  therein  of  complainants  and  tbelr 
right  of  possession. 

The  bill  alleges  that  Ira  M.  Cobe  is  seised 
in  fee  simple  of  certain  lots  in  Simon's  ad* 
ditlon  to  Ravenswood  and  certain  lots  in  I. 
L.  Stark's  addition  to  Ravenswood,  in  the 
city  of  Chicago,  and  also  a  strip  of  land 
about  35  feet  In  width  and  610  feet  In  length 
extending  east  and  west  along  and  adjoining 
said  lots  on  the  south;  that  the  Ounther 
Baseball  Company  is  the  lessee,  under  a 
lease  from  Daniel  R.  Cameron,  of  certain 
lots  therein  described  in  said  J.  L.  Stark's 
addition  and  also  a  strip  of  land  about  IS 
feet  in  width  and  510  feet  In  length  ext^d- 
ing  east  and  west  and  adjoining  said  lots  on 
the  north;  that  on  May  26,  1893,  a  plat  of 
Simon's  addition  to  Ravenswood  was  filed  for 
record,  in  and  by  which  the  owners  of  said 
addition  ceded  and  dedicated  said  strip  of 
land  35  feet  in  width,  and  on  the  same  day 
the  then  owners  of  the  block  containing  the 
lots  now  leased  to  the  Gunther  Baseball 
Company  In  the  said  J.  L.  Stark's  addition  to 
Ravenswood  ceded  and  dedicated  said  strip 
of  land  16  feet  in  width,  the  two  said  strips 
being  contiguous  and  constituting  a  strip  60 
feet  in  width  from  North  Ashland  avenue  to 
North  Clark  street  (two  public  thoroughfares 
in  the  north  addition  to  the  dty  of  Chicagc^, 
and  being  named  and  designated  in  said  plat 
of  Simon's  addition  as  "Hill's  Court" ;  that 
William  C.  Nlesen  owned  said  8S-foot  strip 
In  June,  1908;  that  on  March  80,  1907,  an 
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nrdlnance  -was  Adopted  by  the  city  council  of 
CSilcago  to  lay  6-foot  cement  sidewalks  on 
both  eldes  of  the  strip  called  Hill's  Court, 
and  was  afterwards  made  the  basis  for 
spreading  an  assessment  for  the  pajrment  of 
said  Improvement,  and  that  the  assesEonent 
roll  for  said  improvement  was  brought  Into 
the  county  court  of  Cook  county  for  confir- 
mation; that  William  C.  Klesen  and  Daniel 

B.  Cameron  filed  objections  In  the  county 
court  to  the  confirmation  of  such  assessment 
roll,  one  of  the  objections  being  that  the  as- 
sessment was  Illegal  for  the  reason  that  said 
HUl's  Court  was  not  a  public  street  and  had 
theretofore  been  legally  vacated.  There  were 
17  other  objections  filed,  among  them  being 
one  that  the  ordinance  was  unreasonable. 
The  bill  further  alleges  that  evidence  was 
heard  by  the  county  court  upon  said  objec- 
tlous,  tending  to  show  that  said  strip  had 
been  legally  vacated  before  any  acceptance 
on  the  part  of  the  city  of  Chicago  and  also 
tending  to  show  that  Hill's  Court  had  never 
been  legally  laid  oat  or  dedicated;  that  the 
county  court.  In  June,  1008,  sustained  all  the 
objections  and  dismissed  the  petition;  that 
mwe  tban  a  year  after  the  date  of  the  jndg- 
moit  of  the  county  court  sustaining  all  the 
objections  to  the  petition  for  confirmation 
of  the  assessment  roll  and  dismissing  the  pe- 
tition the  city  of  Chicago  served  hotlce  on 
the  Gunther  Baseball  Company  and  William 

C.  Nlesen  to  remove  the  fence  surrounding 
the  Gunther  Baseball  Park,  and  the  grand- 
stands of  the  same,  from  HlU's  Court,  or  that 
flie  dty  of  Chicago  would  forcibly  remove 
and  tear  the  same  down  immediately,  because 
Bald  structures  were  on  public  property,  and 
that,  unless  restrained,  the  city  of  Chicago 
will  tear  down  the  fence  surrounding  said 
ball  park,  and  will  prevent  the  complainant 
company  troca  using  Its  ball  park  as  a  place 
of  amusement;  that  the  business  of  the  Gun- 
ther Baseball  Company  wUl  be  entirely  de- 
stroyed and  irreparable  Injury  done  it.  Com- 
plainant Cobe  alleged  and  represented  that 
the  threatened  action  on  the  part  of  the  dty 
of  Chicago,  unless  restrained,  would  result 
bi  the  city  attempting  to  seize  his  property 
nnder  the  guise  that  said  strip  was  a  public 
street,  and  would  involve  him  In  long  and  ex- 
pesoaive  litigation  with  the  dty  and  deprive 
him  of  his  rights  of  possession. 

The  dty  answered  the  bill,  and  the  cause 
was  referred  to  the  master  in  chancery  to 
report  his  conclusions  of  law,  the  only  mat- 
ter referred  to  the  master  to  be  determined 
being  whether  the  order  entered  in  the  ap- 
plication for  a  confirmation  of  the  assess- 
ment roll  In  the  county  court  is  res  judicata 
in  this  case.  The  master  reported,  finding 
that  the  county  court  is  a  court  of  limited 
jariadlctlon  and  cannot  consider  and  dispose 
of  questions  of  title,  and  reccHnmended  that 
on  the  issue  as  presented  the  complainants' 
bill  be  dismissed  for  want  of  equity.  The 
complataautB  objected  and  excepted  to  the 


report  of  the  master,  and  upon  a  hearing 
the  circuit  court  sustained  the  exceptions  to 
the'  report  and  entered  a  decree  finding  that 
the  decision  and  judgment  in  the  spedal  as- 
sessment proceedings  in  the  county  court  are 
a  former  adjudication  as  to  the  title  to  said 
strip  of  land  which  is  conduslve  and  binding 
on  the  dty  of  Chicago  in  this  cause.  The 
decree  also  found  that  that  was  the  only 
Issue  raised  by  the  pleadings  and  rdied  on 
by  the  parties,  and  ordered  and  decreed  that 
an  injunction  issue,  without  bond,  perpetual- 
ly restraining  the  city  of  Chicago  from  inter- 
fering with  the  rights  of  the  complainants 
In  Hill's  Court  or  from  asserting  any  right  In 
and  to  the  said  strip  of  land  adversely  to 
the  ownership  of  complainants.  The  city  has 
appealed  from  this  decree,  and  the  only  ques- 
tion raised  is  whether  or  not  the  order  or 
judgment  of  the  county  court  dismissing  the 
application  for  confirmation  of  the  assess- 
ment roll  upon  the  objections  made  thereto 
is  a  former  adjudication  as  to  the  title  to 
Hill's  Court  which  is  conclusive  and  binding 
upon  the  city  In  this  causa 

We  recently  had  occasion  in  the  case  of 
Boyd  V.  Klmmel,  244  111.  545,  91  N.  B.  710, 
to  discuss  the  question  of  the  jurisdiction  of 
the  county  court,  in  general,  to  determine 
questions  of  title,  and  we  there  held  that  the 
county  court  did  not  have  jurisdiction  to  try 
a  case  involving  a  freehold  and  render  a 
Judgment  binding  as  to  the  title,  although  it 
did  have  jurisdiction  to  hear  an  action  for 
damages,  not  exceeding  $1,000,  for  injury  to 
real  estate  where  a  freehold  was  incidentally 
Involved.  It  will  not  be  necessary  here  to 
review  the  authorities  there  cited  and  quoted 
from,  but  it  will  suffice  to  state  that  under 
the  holding  in  that  case  county  courts  do  not 
have  Jurisdiction,  under  the  Constitution  or 
under  the  county  court  act  (Hurd's  Rev.  St. 
1909,  e.  37,  K  89-215),  to  try  a  case  Involving 
a  freehold  or  render  any  Judgment  bindhig 
as  to  the  title  of  real  estate.  The  Legisla- 
ture has  the  undoubted  right  to  confer  such 
jurisdiction  upon  the  county  court  It  has 
not  done  so  by  the  provisions  of  the  county 
court  act,  and,  if  Jurisdiction  has  been  con- 
ferred upon  the  county  court  to  conclusively 
determine  questions  of  title  In  this  class  of 
cases,  we  must  look  to  the  act  concerning  lo- 
cal improvements,  approved  June  14,  1897 
(Hurd's  Rev.  St  1909,  c.  24),  for  that  author- 
ity. 

Appellees  rely  upon  the  various  sections  in 
the  local  improvement  and  sidewalk  acts 
which  provide  that  local  imyrovemeata  shall 
be  constructed  upon  the  streets  of  the  various 
municipalities,  as  conferring  jurisdiction  up- 
on the  county  court  to  determine  the  ques- 
tion of  the  title  to  the  streets,  but  they  par- 
ticularly rely  upon  section  Si  of  the  local 
improvement  act,  which  Is  as  follows:  "No 
special  assessment  or  spedal  tax  shall  be 
levied  for  any  local  Improvement  until  the 
laud  necessary  therefor  shall  be  acquired 
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and  !n  possession  of  the  mnnlclpallty,  except 
In  cases  where  proceedings  to  acquire  such 
land  shall  have  been  begun,  and  proceeded 
to  judgment"  They  urge  that  where  objec- 
tion is  made,  as  was  In  the  application  here 
Involved,  to  the  confirmation  of  the  assess- 
ment that  the  city  has  not  acquired  or  does 
not  own  the  land  tii>on  which  the  local  im- 
provement Is  proposed  to  be  made,  it  becomes 
necessary  for  the  county  court  to  then  de- 
termine the  question  of  title,  and  that,  that 
question  being  a  necessary  one  for  determi- 
nation, the  judgment  of  the  county  court  is 
final  and  conclusive^  and  is  binding  upon  the 
parties  thereafter  as  an  absolute  adjudics- 
tlcm  of  the  question  of  the  title  to  the  land 
Involved. 

We  are  of  the  opinion  that,  Iztasmuch  as 
the  main  issue  to  be  determined  in  the  pro- 
ceedings is  whether  the  assessment  shall  be 
approved  add  the  question  of  title  is  merely 
incidental,  it  was  not  intended  by  the  Leg- 
islature to  confer  upon  the  county  court  more 
than  jurisdiction  to  determine  the  question 
of  title  merely  for  the  purpose  of  that  one 
proceeding,  and  that  such  determination  was 
not  intended  to  be  a  final  and  complete  adju- 
dicatl(Hi  of  the  title,  so  as  to  vest  in  the 
municipality  or  any  person  an  absolute  es- 
tate of  freehold.  An  examination  of  the  oth- 
er provisions  of  this  act  discloses  clearly 
that  It  was  not  the  intention  of  the  Legisla- 
ture to  confer  such  power  upon  the  county 
court  All  of  that  portion  of  the  act  fol- 
lowing section  S6  relates  to  cases  where  the 
ordinance  creating  the  ^provement  contains 
no  provision  for  the  condemnation  of  private 
property  and  where  the  improvement  Is  pro- 
posed to  be  made  on  the  property  of  the  mu- 
nicipality. Section  41  provides  that  the  as- 
sessment roll  shall  contain  a  list  of  all  the 
lots,  blocks,  ^racts,  and  parcels  of  land  as- 
sessed for  the  proposed  Improvement  and  the 
amount  assessed  against  each,  the  name  of 
the  person  who  x)aid  the  taxes  on  each  such 
parcel  during  the  last  preceding  calendar 
year,  the  residence  of  such  person,  if  the 
same  can  be  found,  and  the  amount  of  each 
Installment  of  assessment,  and  provides,  fur- 
ther, that  notice  shall  be  given  of  the  nature 
of  the  improvement  of  the  pendency  of  the 
proceedings,  of  the  time  and  place  of  filing 
petition  therefor,  and  of  the  filing  of  the  as- 
sessment roll,  and  of  the  time  and  place  at 
which  application  will  be  made  for  conflr-, 
matlon  of  the  assessment,  and  that  such  no- 
tices shall  be  sent  by  mail,  postage  paid,  to 
each  of  said  persons  paying  the  taxes  on  the 
said  respective  parcels  during  the  last  pre- 
ceding year  taxes  were  paid,  at  his  residence, 
as  shown  in  the  assessment  roll,  or,  if  not 
shown,  then  to  such  person  paying  the  taxes, 
directed  generally  to  the  city,  village,  or 
town  In  which  the  Improvement  is  proposed 
to  be  niade.  The  remainder  of  the  section 
contains  other  matter  which  Is  directed  to 
be  contained  In  the  notice.    Section  41  pro- 


vides that  the  petitioner  shall,  in  addition  to 
other  notices  thereinbefore  provided  for. 
cause  notices  to  be  posted  In  public  places 
and  published  in  a  daily  or  weekly  news- 
paper of  the  final  hearing  to  be  had  upon  the 
application  for  the  confirmation  of  the  as- 
sessment roll.  Section*  46  provides:  "Any 
person  interested  in  any  real  estate  to  be  af- 
fected by  such  assessment  may  appear  and 
file  objections  to  such  report,  by  the  time 
mentioned  la  said  notice^  *  *  *  or  with- 
in such  further  time  as  the  court  may  al- 
low,"  etc. 

Thus  it  will  be  seen  that  notice  Is  only 
provided  to  be  given  to  the  owners  of  lots 
ben^ted  by  the  proposed  improvement,  and 
by  section  46  it  is  only  persons  interested  in 
any  real  estate  to  be  affected  by  the  assess- 
ment who  may  appear  and  file  objections. 
As  no  assessment  can  be  made  against  any 
property  taken  for  the  proposed  i  improve- 
ment tills  clearly  excludes  any  one  claiming 
title  adversely  to  the  munielpalItT'  In  the 
property  upon  which  the  proposed  improve- 
ment is  to  be  made,  and  such  person,  if  any 
exist,  will  not  only  receive  no  notice  of  the 
proceedings,  but  will  be  precluded  from  fil- 
ing any  objections  unless  he  also  be  the  ownr 
er  of  a  lot  or  lots  which  are  claimed  to  be  bene- 
fited and  proposed  to  be  assessed.  If  it  were 
meant  by  section  63  to  confer  jurisdiction 
upon  the  county  court,  In  proceedings  of  this 
kind,  to  conclusively  determine  the  question 
of  title  to  the  lands  proposed  to  be  used  for 
public  improvements,  it  is  done  upon  the  as- 
sumption that  in  each  case  where  a  dispute 
should  arise  as  to  the  title  it  would  be  be- 
tween the  municipality  and  some  one  or  more 
of  the  owners  of  lots  benefited.  That  how- 
evw,  would  not  necessarily  be  true.  It 
would  be  quite  possible,  for  instance,  in  the 
case  now  under  consideration,  that  some  one 
other  than  any  one  or  more  of  the  owners  of 
lots  claimed  to  be  benefited  and  proposed  to 
be  assessed  should  claim  to  own  title  in  fee 
simple  to  the  strip  of  land  known  as  Hill's 
Court  In  such  case  the  person  so  claiming 
to  own  the  tiUe  would  receive  no  notice 
whatever  of  the  proposed  improvem«it  and 
would  not  be  entitled  to  file  objections  to  the 
report  of  the  officer  or  person  making  the 
assessment  It  Is  true  that  if  aach  were  the 
case,  the  question  of  res  judicata  here  urged 
could  not  arise  for  the  reason  that  the  par- 
ties to  the  action  would  not  be  Identical,  but 
it  is  also  true  that  In  such  a  case  the  judg- 
ment of  the  county  court  should  that  be  one 
overruling  all  objections,  including  one  that 
the  municipality  tiad  not  acquired  the  prop- 
wty,  would  in  no  wise  be  binding  upon  the 
person  claiming  to  own  the  land  involved. 

It  cannot  lie  successfully  contended  that 
the  Legislature  meant  that  under  certain 
conditions  arising  In  cases  under  the  local 
improvement  act  the  county  court  should 
have  jurisdiction  to  conclusively  and  finally 
determine  all  questions  of  titlet  and  that,  nn- 
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der  other  condltlonB  In  such  cases.  It  should 
not  hare  such  Jnrlsdlctloii.  The  act  Is  meant 
to  apply  generally,  and  the  county  court  has 
the  same  Jurisdiction  In  one  com  under  the 
local  UnproTement  act  as  It  has  In  another. 
In  the  absence  of  general  Jurisdiction  to  de- 
termine questions  of  title,  it  cannot  be  eon- 
tended  that  the  county  court  was  by  this  act 
glTen  Jurisdiction  of  the  subject-matter  in 
such  cases  as  it  should  by,  accident,  as  it 
were,  secure  Jurisdictlcm  of  the  iMrsons  of  all 
the  parties  interested.  If  it  were  meant  that 
the  county  court  should  have  Jurisdiction  in 
this  class  of  cases  to  settle  questions  of  title, 
proTision  would  have  been  made  for  serrice 
upon  every  person  claiming  to  be  Interested 
in  each  instance.  As  the  Legislatare  did  not 
give  the  county  court  Jurisdiction  of  all  the 
persons  interest^  in  every  instance,  it  must 
necessarily  follow  that  Jurisdiction  was  not 
given  of  the  subject-matter  to  conclusively 
adjudicate  qnestions  of  title.  Section  53  em- 
powers the  county  court  simply  to  determine 
the  question  of  title  as  it  may  arise  indden- 
tally  to  the  determination  of  the  main  ques- 
tion of  the  confirmation  of  the  assessment, 
and  the  Judgment  of  the  court  has  no  force 
and  effect  upon  that  question  except  in  that 
particular  proceeding.  The  Jurisdiction  of 
the  county  court  in  this  regard  Is  analogous 
to  the  Jurisdiction  of  a  Justice  of  the  peace 
to  determine  the  question  of  title  when  it 
arises  incidentally  In  suits  brought  to  re- 
cover for  injury  to  real  estate.  Section  63 
was  not  designed  to  enable  the  city  to  con- 
test conclusively  the  question  of  title  with 
any  one,  but  was  meant  to  prevent  munici- 
palities from  levying  assessments  and  col- 
lecting the  same  for  public  improvements  to 
be  made  upon  private  land  not  yet  acquired 
by  the  munldpall^,  and  which  the  munici- 
pality was  willing  to  concede  had  not  been 
acquired,  but  which  was  proposed  to  be  ac- 
quired thereafter  by  condemnation  proceed- 
IngsL 

Appellees  rely  upon  the  cases  of  People  v. 
Talmadge,  194  111.  67,  61  N.  E.  1049,  Watts  v. 
Village  of  Blver  F(»«8t,  227  ni.  31,  81  N.  B. 
12.  City  of  Chicago  v.  Green,  238  IlL  258. 
87  N.  B.  417,  and  City  of  Chicago  v.  Green, 
239  111.  304,  87  N.  B.  1021,  as  supporting 
their  contention.  There  is  nothing  In  the  de- 
cision of.  any  of  those  cases  which  in  any 
wise  cuifllcts   with   the  views   herein  ex- 


The  order  and  Judgment  of  the  county 
court  dismissing  the  petition  for  confirma- 
tion of  the  assessment  roll  was  not  a  former 
adjudication  as  to  the  title  to  Hill's  Court, 
which  Is  condusiTe  and  binding  upon  the  ap- 
pelant in  this  catise.  The  decree  of  the  dr- 
cnlt  court  is  reversed  and  the  cause  is  re- 
manded to  that  court  for  further  proceedings 
not  Inconsistent  with  the  views  hwetn  ex- 
pressed. 

Reversed  and  remanded. 


(M  111.  <S6> 


MUNDT  T.  QliOa 


(Supreme  Court  of  Illinois.    Oct.  28,  1910. 
Rehearing  Denied  Dec.  7,  1910.) 

1.  RccoBDS  (f  0*)— RsoismATioN  or  Trrtxs— 
BiOHT  OF'  Review— Party  Aggbieved. 

Where,  in  proceedings  to  register  title,  one 
defendant  answered  that  he  was  interested  in 
the  realty,  but  set  out  specifically  a  daim  to 
only  two  of  the  lots  involved,  and  a  decree  was 
rendered  as  to  the  other  lots,  but  as  to  such  two 
the  caose  was  continued,  and  no  costs  adjudged 
against  such  defendant,  he  was  not  entitled  to 
prosecute  a  writ  of  error  to  review  the  decree. 
[Ed.  Note.— For  other  cases,  see  Records,  Dec. 
Dig.  ^  9.»] 

2.  Records  (|  9*)— Reqistbation  ot  Title  to 

TjANDS— RsnCBEITCE   to    EXAHINEBr— DTTTT  to 

Befobt  Evidence. 

The  Torrens  law  (Act  May  1,  1897;  Laws 
1807,  p.  189)  provides  (section  18)  that  the  ex- 
aminer of  title,  to  whom  application  to  register 
title  is  referred,  shall  not  be  required  to  report 
the  evidence  submitted  to  him,  except  upon 
request  of  some  party  to  the  proceedings  or  by 
the  direction  of  the  court.  JBtild,  that  where  no 
order  directed  the  examiner  to  report  the  evi- 
dence, and  defendant  made  no  application  for 
a  mle  on  the  examiner  to  file  certain  exhibits 
with  the  evidence  in  court,  he  cannot  complain 
that  such  exhibits  were  not  returned. 

[Ed.  Note.— For  other  cases,  see  Records,  Dec. 
Dig.  I  9.»] 

3.  Records  (|  9*)— RxaisnunoN  or  Tiklk 
to  Lard  —  Examination  of  Title  —  Evi- 
dence—Transcbipt  IN  Otheb  Pboceedinos. 

Where  evidence  in  proceedings  before  an 
examiner  of  title  in  proceedings  to  have  title 
to  land  registered  under  the  Torrens  law 
(Laws  1897,  p.  13S)  bad  not  been  certified  by 
the  examiner,  nor  included  in  nor  attached  to 
any  report  to  the  court,  the  transcript  thereof 
was  inadmissible  in  a  subsequent  proceeding 
before  another  examiner  relating  to  the  same 
title. 

fEd.  Note.— For  other  cases,  see  Records,  Dec. 
Dig.  i  9.*] 

4.  Recobds  (I  O*)- Registration  of  Trnx— 
Habhless  Error— Admission  of  Evidence. 

The  only  matter  shown  by  such  transcript 
which  was  not  covered  by  other  evidence  intio- 
dttced  before  the  second  examiner  being  a  ten- 
der made  by  applicant's  solicitor  to  defendant, 
which  was  entirely  immaterial  to  any  issues  in 
the  case,  the  erroneous  admission  of  the  evi- 
dence was  not  prejudidal. 

[Ed.  Note. — For  other  cases,  see  Records,  Dec 
Dig.  8  9.»] 

5.  ^PEAL  and  EBBOR  (t  1078*)— ASBIONMEim 

of  Bbrob— Waiver— Failure  to  Aboue. 
Assignments  of  error,  not  argued  by  plain- 
tiff in  error,  are  waived. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  it  425&-4261;  Dec.  Dig.  i 
1078.*] 

Error  to  Circuit  0>urt,  O>ok  County; 
John  Gibbons,  Judge. 

Application  by  Heniy  Mundt  to  have  title 
to  land  registered.  From  a  decree  for  ap- 
plicant, Jacob  Olos,  a  defendant,  brings  er- 
ror.   Affirmed. 

John  R.  O'Connor,  for  plaintiff  In  error. 
F.  William  Kraft,  for  defendant  in  error. 

COOKE,  J.  On  October  20,  1004,  Hraur 
Mundt,  the  defendant  In  error,  filed  his  ap- 
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plication  In  the  circuit  court  ol  C!ook  county 
to  have  hiB  title  to  10  lots  in  Harlem,  Cook 
county,  registered  under  the  act  of  1897  con- 
oemlng  land  tltlee,  commonly  known  as  the 
"Torrens  law"  (Laws  1897,  p.  139).  The  ap- 
plication set  forth,  among  other  things,  that 
the  lots  were  vacant  and  unoccupied,  that 
Mundt  claimed  an  estate  In  fee  simple  there- 
in, and  that  Henry  L.  Glos  and  Jacob  Glos 
claimed  some  Interest  In  the  premises  hy 
virtue  of  certain  sales  for  delinquent  taxes 
and  special  assessments,  which  the  applicant 
claimed  were  Invalid,  but  the  applicant  of- 
fered to  pay  them  such  sums  as  they  were 
equitably  entitled  to  or  could  legally  claim. 
Jacob  Glos  flied  an  answer,  denying  that  his 
claim  and  interest  in .  the  premises,  or  the 
sales  referred  to  in  the  application,  were 
invalid,  denying  that  Mundt  was  the  owner 
of  the  premises,  and  alleging  that  on  Au- 
gust 13,  1902,  Henry  L.  Glos  purchased  lota 
6  and  7,  of  the  10  lota  described  in  the  ap- 
plication, at  a  sale  for  delinquent  taxes  for 
the  year  1901,  and  paid  $6  therefor;  that 
Henry  L.  Glos  assigned  the  tax  certificate 
to  him,  Jacob  Glos,  and  tbat  he  was,  at  the 
time  of  filing  the  answer,  the  legal  owner 
and  holder  thereof;  that  Henry  L.  Glos  paid 
$5.28  general  taxes  for  the  year  1903,  and 
he  (Jacob  Glos)  paid  a  special  assessmoit  in 
1904  amounUng  to  $28.44.  Henry  L.  Glos 
afterwards  released  his  interest  in  the  prem- 
ises to  Mundt,  and  the  application  was  dis- 
missed as  to  him.  On  November  3,  1904,  the 
application  was  referred  to  Theodore  Shel- 
don, one  of  the  examiners  of  title  in  Oook 
county.  Sheldon  died  before  making  report, 
and  on  June  23,  1905,  upon  motion  by  the 
applicant  and  upon  proof  of  notice  to  Jacob 
Glos  that  such  motion  would  be  made  at  that 
time,  the  court  entered  an  order  directing 
Oharles  G.  Uttle,  one  of  the  examiners  of 
title,  to  report  to  the  court  aa  to  the  lots 
described  in  the  application  in  which  the  de- 
fendant Jacob  Glos  claimed  no  interest  In  his 
answer,  and  that  as  to  the  other  lots  in 
which  he  claimed  an  Interest  the  report  of 
the  examiner  be  reserved  until  the  evidence 
of  all  parties  should  be  completed.  On  Au- 
gust 17,  1905,  Little  filed  his  report,  in  which 
be  found  that  at  the  time  of  filing  the  ap- 
plication Mundt  was  the  owner  in  fee  simple 
of  all  of  said  lots,  except  said  lots  6  and  7, 
and  that  no  other  person  had  any  estate, 
interest  or  claim  therein.  As  to  said  lots 
6  and  7  the  report  stated  the  cause  was  to  be 
continued  until  the  further  order  of  court. 
Glos  filed  objections  to  the  report,  which 
were  overruled,  and  were  renewed  as  excep- 
tions in  the  circuit  court.  On  the  same  day 
the  report  was  filed,  August  17,  190S,  the 
court ..  entered  a  decree  overruling  the  ex- 
ceptions, approving  the  rep(»t,  adopting  the 
findings  of  the  examiner,  and  directing  the 
registrar  to  forthwith  register  the  fee-simple 
title  in  Mundt  to  all  the  lots  described  in 
the  application,  exc^t  said  lots  6  and  7. 
Thereafter,  on  April  7,  1906,  the  court  en- 


tered ah  order  vacating  the  order  of  refer- 
ence to  Theodore  Sheldon  on  account  of  his 
death,  and  referring  that  part  of  the  cause 
remaining  undisposed  of,  and  relating  to 
said  lots  6  and  7,  to  Charles  T.  Farson,  one 
of  the  examiners  of  title  in  Cook  county. 
This  order  of  reference  to  Farson  directed 
him  to  report  to  the  court,  in  writing,  the 
substance  of  the  proof  submitted  to  him  and 
his  conclusions  therefrom,  and  also  directed 
him  to  admit  in  evidence  and  consider  as 
a  part  of  the  record  of  the  cause  a  tran- 
script of  the  proceedings  had  before  Theo- 
dore Sheldon.  i 

While  the  cause  was  pending  before  Far- 
son,  Jacob  Glos  sued  out  a  writ  of  error 
from  this  court  to  obtain  a  reversal  of  the 
decree  entered  August  17,  1905.  Before  the 
transcript  of  the  record  was  certified  to  this 
court  upon  that  writ  of  error,  Farson  filed 
his  report,  and  the  circuit  court,  on  August 
29,  1907,  entered  a  decree  based  thereon,  find- 
ing that  Mundt  was  the  owner  In  fee  simple 
of  said  lots  0  and  7,  subject  to  an  equity  in 
favor  of  Jacob  Glos  on  account  of  moneys 
paid  for  the  tax  certificate  and  for  subse- 
qnent  taxes  and  special  assessments  and  In- 
terest thereon,  all  amounting  to  $46.55,  order- 
ing the  applicant  to  pay  said  sum  to  the 
derk  of  the  court  for  the  benefit  of  Olos^ 
in  full  discharge  of  all  his  right,  title,  and 
claim  in  and  to  said  real  estate,  and  finding 
that  said  sum  bad  been  paid  by  the  applicant 
to  the  clerk  of  the  court  as  required  by  the'^ 
decree;  also  finding  that  no  person,  other 
than  as  therein  stated,  had  or  claimed  any 
estate  or  interest  in  said  land,  and  order- 
ing that  the  fee-simple  title  be  confirmed  in 
said  Mundt,  that  the  applicant  pay  the  costs 
of  the  proceeding,  and  that  the  registrar 
forthwith  register  such  title  in  the  manner 
provided  by  said  act  of  1897  concerning  land 
titles.  This  report  and  decree  were  included 
In  the  transcript  of  record  certified  by  the 
clerk  ot  the  circuit  court  to  this  court  upon 
the  former  writ  of  error,  and  Olos  sought 
to  have  us  review  the  proceedings  had  sub- 
sequent, as  well  as  those  had  prior,  to  the 
entry  of  the  decree  of  August  17,  1906.  We 
dismissed  that  writ  of  error,  however,  on 
the  ground  that  the  decree  last  entered  In  the 
cause  was  not  before  us  for  review,  because 
It  had  not  been  entered  at  the  time  the  writ 
of  error  was  sued  out,  and  that  Glos  was  not 
in  a  position  to  complain  of  the  decree  enter- 
ed August  17,  1906,  because  he  claimed  no 
interest  in  any  of  the  lots  affected  by  that 
decree,  and  could  not  be  prejudiced  by  the 
registration  of  the  fee-simple  title  to  those 
lota  in  the  applicant  Mundt  v.  Glos,  231  IlL 
158,  83  N.  B.  135.  Subsequently  Olos  sued 
out  the  present  writ  of  error,  and  se^s 
thereby  to  obtain  a  reversal  «f  both  decrees 
entered  by  the  circuit  court  in  the  cause. 

The  former  writ  of  error  brou^t  before 
this  court  the  proceedings  in  the  cause  up 
to  and  Inclnding  the  entry  of  the  decree  of 

August  17,  1905,  and  the  reasons  stated  In 
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Mandt  t.  Gloa,  snpra,  for  dtsmisslng  that' 
writ  of  error,  are  sufiBdent  to  prevent  Glos 
from  obtaining  a  review  of  snch  proceedings 
and  decree  In  this  case.  Only  proceedings 
bad  in  tbe  canae  subsequent  to  the  entry 
of  the  decree  of  August  17,  1900,  can  be  con- 
sidered at  this  time. 

The  principal  objection  urged  to  the  pro- 
ceedings had  subsequfflit  to  August  17,  1905, 
is  that  certain  exhibits  received  In  evidence 
by  Oharles  T.  Farson,  examiner  of  titles, 
were  not  filed  with  his  report  or  otherwise 
brought  to  the  attention  of  the  circuit  court 
when  the  matter  came  on  for  hearing  be- 
fore ttae  court  on  that  report  and  the  ex- 
ceptions filed  by  Glos  thereto;  and  It  Is  urg- 
ed that  by  reason  thereof  plaintiff  In  error 
was  denied  the  right  to  have  the  circuit 
court  pass  on  the  question  whether  the  evi- 
dence sustained  the  findings  of  the  exam- 
iner, and  Is  likewise  denied  the  right  to 
have  this  court  pass  on  that  question. 

Section  18  of  the  act  concerning  land  ti- 
tles provides  that  the  examiner  "shall  not 
be  required  to  report  the  evidence  submitted 
to  him  except  upon  the  request  of  some  par- 
ty to  the  proceeding  or  by  the  direction  of 
the  court"  Upon  such  request  being  made 
it  becomes  the  duty  of  the  examiner  to  re- 
port the  evidence  submitted  to  him,  and,  if 
he  fails  or  refuses  to  do  so,  the  party  desir- 
ing the  evidence  to  be  so  reported  should 
thereupon  apply  to  the  court  for  a  rule  upon 
the  examiner  to  report  the  same.  Neither 
the  order  of  court  referring  the  application 
to  Farson,  nor  any  other  order  entered  In 
the  cause,  directed  the  examiner  to  report 
the  evidence  submitted  to  him.  Glos  re- 
quested the  examiner  to  certify  and  return 
into  court,  with  his  report,  all  the  testimony 
heard  and  taken  by  blm;  but  the  record 
falls  to  show  any  application  to  the  court 
to  require  the  examiner  to  comply  with  the 
request.  The  record  does  show  that  on 
August  27,  1907,  Glos  moved  the  court  to 
require  the  solicitor  for  the  ai^licant  to 
place  on  file  in  the  cause  the  report  of  the 
examiner  now  In  his  possession,  together 
with  the  evidence  and  exhibits  in  his  pos- 
session upon  which  the  same  is  based,  and 
that  the  court  sustained  the  motion  In  part 
and  denied  it  In  part,  and  ordered  that  ap* 
pllcant's  solicitor  file  the  report  and  that 
be  retain  the  exhibits  In  his  possession.  It 
further  ai>pear8.  that  on  August  29,  1907,  on 
motion  of  the  applicant,  leave  was  granted 
to  his  solicitor  by  the  court  to  withdraw 
the  exhibits  filed  with  the  examiner,  but  to 
hold  the  same  subject  to  the  order  of  the 
court  for  their  production  from  time  to  time, 
as  may  be  necessary.  The  first  of  these  or- 
deia  Indicates  that  the  exhibits  were  In  the 


possession  of  the  applicant's  solicitor  on  Au- 
gust 27th,  while  tbe  latter  order  indicates 
that  they  were  in  the  possession  of  the  ex- 
aminer on  the  day  the  exceptions  to  the  re- 
port were  beard  by  the  court  and  the  decree 
Altered. 

In  McMahon  v.  Rowley,  238  lU.  81,  87  N. 
EI.  66,  where  the  objection  was  made  that 
the  examiner  based  his  report  on  certain  evi- 
dence that  yas  not  returned  with  his  re- 
port, we  said:  "Moreover,  plaintiffs  In  error 
are  in  no  position  to  complain.  It  was 
their  duty,  under  the  statute,  If  the  evidence 
was  not  returned,  to  ask  the  trial  judge 
for  a  rule  on  the  examiner  to  report  the  evl- 
■dence  and  file  the  same.  The  statute  re- 
quires this,  and  this  court  has  said  that 
was  the  proper  procedure  In  similar  matters 
with  reference  to  masters  in  clxancery." 
In  the  case  at  bar  the  plaintiff  in  error 
made  no  attempt  to  obtain  a  rule  on  the  ex- 
aminer to  file  the  exhibits  in  court  He.  Is, 
therefore.  In  no  posltUtn  to  complain  that 
such  exhibits  were  not  returned  into  court. 
Cregar  v.  Spitzer,  244  111.  208,  91  N.  B.  418. 
The  subsequent  order  granting  leave  to  the 
applicant's  solicitor  to  withdraw  the  ex- 
hibits filed  with  the  examiner  indicates  that 
the  exhibits  were  in  the  possession  or  undAr 
the  control  of  the  examiner  and  that  a  rule 
on  him  to  file  them  in  court  would  liave 
been  effective. 

It  Is  also  urged  that  the  admission  In  evi- 
dence by  Examiner  Farson  of  a  transcript  of 
the  proceedings  in  said  cause  before  former 
Examiner  Sheldon  was  error.  While  we 
agree  with  plaintiff  in  error  in  his  conten- 
tion in  this  regard,  for  the  reason  that  audi 
evidence  had  not  been  certified  by  Sheldon 
or  included  In  or  attached  to  any  report  to 
the  court  (Coel  v.  Glos,  232  111.  142,  83  N. 
B.  528),  we  do  not  regard  snch  error  as 
prejudicial.  The  only  matter  shown  by 
that  transcript  which  was  not  covered  by 
other  evidence  Introduced  before  F^son  was 
a  tender  made  by  the  solicitor  for  the  ap- 
plicant to  Qlos.  Tile  applicant  was  by  the 
final  decree  ordered  to  pay  all  the  costs  of 
the  proceeding,  and  the  fact  that  a  tender 
had  been  made  was  Immaterial  to  any  of 
the  Issues  in  the  cause. 

The  assignment  of  errors  refers  to  other 
alleged  errors  In  the  proceedings,  but  plain- 
tiff in  error  has  only  argued  those  above  cmi- 
sidered.  The  others  have  therefore  been 
waived. 

Plaintiff  in  error  bavtaig  faUed  to  point 
but  any  prejudicial  error  In  the  record  of 
which  he  is  bi  a  position  to  complain,  tbe 
decree  of  the  circuit  court  wUl  be  affinned. 

Decree  afikmed. 
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TOBIAS  V.  KASPZXK  et  aL 

(Sapreme  Coart  of  lUinoia.    Oct  28,  1910. 
Behearing  Denied  Dee.  7,  1910.) 

1.  BBCOBD3  ({  9*)— Beoistbation  or  TmjE»— 
'Patmbht  of  taxes  —  Patmsnt  —  SuFn- 

OIENCT. 

On  an  application  to  register  title,  the  tes- 
timony of  a  former  possessor  of  the  premises 
under  color  of  title  that  he  paid  the  taxes  on  the 
property  is  sufficient,  when  talcen  in  connection 
with  the  tax  receipts,  to  show  file  payment  of 
taxes  by  him,  though  the  receipts  were  made  out 
In  some  instances  to  persons  with  other  initials. 
[Bd.  Note.r— For  other  cases,  see  Becords,  Dec. 
Dig.  i  9.*] 

2.  Taxation  Q  629*>— Payhzht  or  Taze»— 
Btidbrck. 

Payment  of  taxes  may  be  shown  by  any 
competent  evidence,  such  as  the  testimony  of  a 
person  having  knowledge  of  their  payment 

[E<d.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  if  082-884;   Dec.  Dig.  |  520.*] 

8.  Becobob  (S  0*)— Beqistbatior  or  Tixu)— 
Tnx.E8  Which  Mat  be  Beqistbbbd— Ad- 
VEBSB  Possession. 

A  person,  having  had  possession  of  Im- 
proved and  inclosed  property  under  claim  and 
color  of  title  for  seven  years,  and  having  paid 
all  taxes  legally  assessed  during  that  time,  is 
entitled  to  have  his  title  registered. 
[Ed.  I^ote.— For  other  cases,  see  Becorda,  Dee. 

4.  Bbcobdb  (I  8*)--BBeisixAnoir  ov  Tnui— 
Beckptior  or  Evidence— Time. 

Where,  on  application  to  register  title,  de- 
fendants claimed  to  have  a  tax  deed  to  the  prop- 
erty, but  failed  to  offer  any  testimony  as  to  the 
amount  of  taxes  paid,  in  order  to  recover  the 
amount  from  plaintiff,  when  they  had  the  oppor- 
tunity of  doing  so,  the  court's  refusal  to  permit 
the  admission  of  such  evidence  after  the  case 
had  been  closed  a  second  time  was  not  an  abose 
of  its  discretion,  and  therefore  the  order  permit- 
ting plaintiff  to  register  his  title  without  im- 
posing any  terms  was  proper. 

[Ed.  Note.— For  other  cases,  see  Becords,  Dec 
Dig.  I  0.*1 

Error  to  Circnlt  Ck>urt,  Cook  County; 
Oeorge  A.  Carpenter,  Judge. 

Application  by  Sadie  B.  Tobias  to  register 
title  against  Jan  Kaspzyk  and  others.  De- 
cree for  petitioner,  and  defendants  other 
than  Kaspzyk  bring  error.    Affirmed. 

John  R.  O'Connor,  for  plaintiffs  in  error. 

VICKEBS,  C  J.  Sadie  B.  Tobiaa  filed  her 
application  In  the  circuit  court  of  Cook  comi- 
ty to  register  her  title  to  lots  28, 29,  and  80,  In 
block  6,  In  Hegewisch  subdivision  of  the  S.  W. 
%  of  the  N.  B.  %  of  section  31,  township  37 
N.,  range  15  E.,  of  the  third  principal  meridi- 
an, In  Cook  county.  111.  The  application  al- 
leged that  the  land  was  occupied  by  Jan 
Kaspzyk  as  tenant  from  month  to  month  of 
complainant  and  that  Jacob  Glos  and  Emma 
OloB  personally,  and  August  A.  Timke  as 
trustee,  dalmed  some  interest  by  reason  of 
an  alleged  tax  deed  or  deeds  held  by  Jacob 
Oloe  and  a  trust  deed  executed  by  him  to 
August  A.  Timke  to  secure  a  note.  The  ap- 
plication was  assented  to  by  Kaspzyk.  The 
other  defendants  filed  separate  answers  to 


the  at^Ucation,  denying  that  the  complain* 
ant  had  stated  a  case  which  would  entitle 
her  to  relief,  admitting  that  th^  claimed 
an  interest  in  the  property,  and  denying  their 
title  was  invalid  for  any  reason.  The  appli- 
cation was  referred  to  Charles  O.  little,  one 
of  the  examiners  of  titles,  who  heard  the 
evidence  and  reported,  finding  that  the  com- 
plainant was  the  owner  of  the  premises  de- 
scribed in  the  application  in  fee  simple,  and 
that  no  other  person  had  any  interest  there- 
in. This  report  was  confirmed,  and  a  de- 
cree entered  In  conformity  therewith.  De- 
fendants have  sued  out  a  writ  of  error  to 
this  conrt  to  obtain  a  review  of  the  decree 
below,  and  assign  errors  calling  In  question 
the  sufficiency  of  the  proof  to  snpport  the  de- 
cree. 

To  establish  title  In  herself  defendant  In 
error  relied  on  possession  -and  payment  of 
taxes  for  seveft  successive  years  under  datm 
and  color  of  title  made  in  good  faith,  under 
section  6  of  chapter  83  of  Hucd's  Bevlsed 
Statutes  of  1009.  She  also  introduced  in 
evidence  a  quitclaim  deed  executed  by  Har- 
old J.  Le  Cren  to  Thomas  W.  Forster,  dated 
August  30,  1894,  duly  signed,  acknowledged, 
and  recorded,  purporting  to  convey  the  prem- 
ises In  question  for  an  expressed  considera- 
tion of  $800;  also  a  deed  from  Thomas  W. 
Forster  and  wife  to  defendant  in  error,  con- 
veying the  same  premises,  dated  December 
16,  1902,  and  recorded  in  the  recorder's  office 
of  Cook  county  December  17,  1902.  The 
three  lots  in  question  are  contiguous,  each 
being  25  feet  by  175  feet  and  are  improved 
by  a  residence,  and  the  entire  property  is 
inclosed  with  a  fence,  and  used  by  the  occu- 
pant of  the  dwelling  for  garden,  cow  pasture, 
etc.  Thomas  W.  Forster,  grantee  In  the  Le 
Cren  deed,  testified  that  the  property  had 
been  occupied  by  his  tenants  since  he  received 
his  deed,  and  that  he  had  received  the 
rent  for  the  property  until  he  sold  it  to  de- 
fendant In  error.  '  Be  also  testified  that  he 
had  paid  the  taxes  on  his  property  from  the 
date  of  his  deed,  in  1894,  until  he  sold  it 
to  defendant  In  error,  and  that  she  had  paid 
all  the  taxes  since  that  date.  The  evidence 
shows  that  all  of  the  taxes  were  paid  on 
this  property  from  the  time  Forster  obtained 
his  deed,  in  1894,  to  the  time  when  defend- 
ant In  error  filed  her  application  to  register 
her  title,  in  1905.  Tax  receipts  were  intro- 
duced covering  all  of  the  years  except  one, 
and  as  to  that  year  Forster  testified  that  he 
paid  the  taxes,  but  had  lost  the  receipt  One 
of  the  tax  receipts  was  In  the  name  of 
W.  T.  Forster,  one  in  the  name  of  F.  W. 
Forster,  and  another  In  the  name  of  T.  N. 
ForstM'.  The  others  were  either  Thomas  W. 
or  T.  W.  Forster. 

Plaintiffs  in  error  contend  that  the  tax  re- 
ceipts show  the  payment  of  taxes  by  persons 
other  than  the  holder  of  the  color  of  title. 
If  the  tax  receipts  were  the  only  evidence  of 
the  payment  there  would  be  some  force  In 
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tbia  contention;  but  the  teetlfflonyof  Xtaooi- 
as  W.  Forater  sbows  that  all  of  these  pay- 
nottB  were  made  by  him  and  with  hte  own 
money.  This  evidence,  when  tak«i  In  con- 
i>ecti<»  with  the  tax  receipts,  is  erufflcient  to 
show  a  payment  of  taxea  nnder  the  color 
of  title  The  payment  of  taxes  may  be 
shown  by  any  competent  evidence,  and  the 
testimony  of  a  person  having  knowledge  of 
their  payment  is  competent  evidence,  l^ere 
is  no  merit  in  the  several  objections  pointed 
ont  by  plaintiffis  in  error  to  the  evidence 
riiowlng  the  payment  of  taxes.'  Defmdant  in 
error,  having  shown  a  cmicnrraace  of  posses- 
sion ander  claim  and  color  of  title  and  the 
payment  of  all  the  taxes  legally  assessed  for 
the  fnll  period  of  seven  years,  made  ont  a 
case  entitling  her  to  have  her  title  registered. 
Hard's  Rev.  St  c.  83,  |  6. 

Hie  plalntUTs  in  error  offered  a  copy  of  a 
tax  deed  In  evidence;  but  it  was  exdnded 
as  evidence  of  title,  becaase  tbere  was  no 
prdlminaiy  proof  showing  that  the  tax  deed 
in  fact  conveyed  the  title.  The  tax  deed 
was  tbea  offered  as  a  basis  ior  a  reimborse- 
ment  for  the  tazcB  paid  by  the  plaintiffs  in 
error,  and  was  received  in  evidence  for  this 
purpose;  No  evidence,  however,  wassnbse- 
qamtly  offered  showing  what  «moTmt,  if  any, 
plalntifCs  In  error  had  paid  on  account  of 
taxes.  After  the  case  luid  been  closed  b^ore 
the  examiner  of  titles,  and  bad  been  ad- 
journed for  more  than  a  month,  the  case  was 
reopened,  on  motion  of  the  plaintiffs  in  er- 
ror, to  permit  them  to  offer  further  evidence. 
After  the  case  was  closed  the  second  time, 
Mr.  O'Connor,  attorney  for  plaintiffs  in  error, 
asked  permission  to  bring  in  evidence  show- 
ing how  much  taxes  had  been  paid  at  the 
tax  sale.  Cktunsel  for  defendant  in  error 
objected,  on  the  ground  that  the  case  had  al- 
ready been  closed ;  Mr.  O'Connor  stating  that 
he  was  aware  of  the  fact  that  he  had  not' 
made  any  proof  of  the  payment  of  any  money 
that  was  for  the  tax  deed,  and  did  not 
know  just  how  he  was  going  to  prove  it — 
that  it  would  cause  a  great  deal  of  trouble 
In  bringing  In  records  and  making  proof. 
The  examiner  denied  Mr.  O'Connor's  motion, 
and  his  action  in  that  regard  is  complained 
of.  In  this  there  was  no  abuse  of  discretion. 
The  plaintiffs  in  error  had  had  ample  oppor- 
tunity to  procnre  and  introduce  any  evldenoe 
showing  the  amount  paid  at  the  tax  sale,  if 
they  desired  to  do  so.  There  was  no  error 
in  the  decree  ordering  the  registration  of  this 
title  without  imposing  any  terms  upon  the 
defendant  in  error.  There  was  no  evidence 
opon  which  a  decree  for  reimbursement  could 
have  been  entered,  and  the  abseace  of  such 
proof,  if  it  existed,  was  caused  by  the  neg- 
lect of  plaintiffs  In  error. 

There  is  no  merit  in  any  of  the  cootentions 
of  plaintiffs  in  error.  The  decree  will  be 
affirmed. 

Decree  affirmed. 


(247  lU.  Ufl 
VAimALIA   LBVEB  &  DRAINAGB  DIST. 
V.  VANDALIA  R.  CO.  et  al. 

CSopieme  Court  of  Illinois.    Oct  28,  19ia    Re- 
hearing Denied  Dec.  8,  1910.) 

1.  Dbains  (I  88*)— Dbaiitaok  Distbicts— Ab- 

SESSUKNT    OT    BBREFITS    BT    JUBT— MXIHOO 
at  IKPAJSKUNO. 

Levee  Act  (Hurd's  Rev.  St  190Q,  c.  42)  I 
37.  as  amended  May  20,  1907  (Hurd's  Bev.  St 
1908,  c.  42),  providing  for  the  construction  of 
drainage  districts,  provides  that  upon  a  petition 
for  an  additionaJ  assessment  tlie  court  may 
cause  the  assessment  to  be  made  by  a  jury ;  no 
procedure  being  prescribed  for  selecting  or  Im- 
paneling it.  Beld,  that  the  procedure  prescrib- 
ed by  law  for  organization  of  a  common-law  jury 
must  be  followed,  and  the  parties  to  the  pro- 
ceedings allowed  to  be  present  when  the  jurors 
are  selected,  and  to  Intetpose  any  legal  objec- 
tion to  €uiy  jnror. 

[Sd.  Note.— For  other  ca^es,  see  Drains,  Dec. 
Dig.  8  83.»1 

2.  GoDBiTS  <|  485*)— Tbahstbb  fbou  CotmTT 

TO  ClBCniT  GOUBT. 

Administration  Act  (Hurd's  Rev.  St  1908, 
c.  3)  I  69,  providing  that  in  cases  pending  In 
the  county  court  where  the  judge  snail  be  in- 
terested or  a  material  witness,  the  case  shall  be 
transmitted  to  the  circuit  court  of  the  proper 
comity,  applies  only  to  the  settlement  of  estates, 
and  does  not  authorize  the  transfer  of  drainage 
matters  to  the  circuit  court  on  account  of  the 
interest  of  the  county  judge. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  i  485.*] 

8.  Drains  (S  83*)— DBAiNAOB  Distbicts— As- 
sessment OF  BENEFITS— ADDITIONAX  ASSESS- 
MENTS—FboCEDUBE. 

licvee  Act  (Hurd's  Rev.  St  1905,  c.  42)  I 
37,  as  ametided  May  ^  1907  (Hurd's  Rev.  St 
1908;  c.  42),  provides  that  upon  hearing  of  a 
petition  for  an  additional  assessment  the  court 
may  grant  the  prayer  with  like  proceedings  and 
notice  as  near  as  may  be  as  in  cases  of  orig- 
inal assessments  of  damages.  Held,  that  pro- 
ceedings for  a  second  assessment  and  third  as- 
sessment and  for  an  annual  assessment  for  re- 
pairs of  a  drainage  district  are  separate  and 
distinct  proceedings,  and  must  be  had  oefore  sep- 
arate juries,  If  the  assessments  are  made  by  a 
jury. 

[Bd.  Note.— Fer  other  cases,  see  Drains,  Dec. 
Dig.  i  83.*] 

4.  Dbains  (i  83*)— Dbainaqb  Dibtbiotb— Aa- 

bessment  of  Benefits. 

Levee  Act  (Kurd's  Hev.  St.  1905,  c.  42)  | 
18.  as  amended  May  20,  1907  (Hnrd's  Rev.  St 
1906,  c.  42),  provides  for  the  assessment  of 
damai;e«  and  benefits  by  a  jury,  and  that  in 
nsReKsnng  additional  assessments  the  jury  may 
constider  any  prior  assessments  against  any  land 
which  are  void  and  unpaid  on  account  of  ir- 
regularity not  affecting  the  merits,  and  may 
include  them  or  any  part  thereof,  with  sudt  ad- 
ditional assessment,  merely  authorizes  prior  as- 
sessments to  be  Incloded  when  they  are  void  for 
some  irregularity  not  afFeoting  the  merits,  and 
confers  no  authority  upon  the  jury  to  include 
a  prior  assessment,  unpaid  because  levied  for 
a  pnrjTOse  not  authorized  by  law  and  spread 
by  interested  persons. 

[Bd.  Note.— For  other  eases,  see  Drains,  Dec 
Dig.  i  83.*] 

5.  DRAINS  (I  70^— Dbainage  Distbicts— As- 
sessment OF  Benkfitb  —  OonsTiTunQirA:^ 
Provision. 

Under  Const  art  4,  {  31,  which  provides 
that  the  Legislature  may  vest  the  corirorate  au- 
thorities of   drainage  districts   with   power   to 
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oonstruct  and  maintain  levees,  drains,  etc.,  by 
special  assessment  upon  the  property  benefit- 
ed thereby,  such  an  assessment  may  be  msule 
against  the  town  on  account  of  benefits  to  town- 
ship roads,  as  provided  by  the  levee  act  (Hurd's 
Rev.  St  1905,  c.  42),  as  amended  May  20,  1907 
(Hurd's  Rev.  St.  190&  c.  42),  being  enforceable 
against  the  town  and  not  against  the  specific 
property  benefiited. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  §  70.*] 

6.  Drains  (5  70*)— Dbaikaqk  Distbicts— As- 
se88kent  fob  benefits  —  exemption  ov 
Peoperty. 

Levee  Act  (Hurd's  Rev.  St.  1905,  c.  42)  J 
55,  as  amended  May  29,  1909  (Hurd's  Rev.  St. 
1909,  c.  42),  providing  that  the  drainage  com- 
missioneiB  may  contract  with  the  corporate  au- 
thorities of  a  town  or  with  a  railroad  company, 
the  property  of  wliich  will  be  benefited  by  the 
improvement,  with  reference  to  the  proportion 
of  an  assessment  about  to  be  made  that  shall 
be  assessed  against  such  town  or  railroad  com- 
pany, relates  merely  to  an  assessment  about 
to  be  made,  and  gives  the  commissioners  no 
more  power  to  relieve  railroad  companies  and 
towns  from  future  assessments  than  they  have 
to  relieve  other  landowners  from  such  assess- 
ment. 

[E3d.  Note.— S\>r  other  cases,  see  Drains,  Dec. 
Dig.  I  7a»] 

Error  to  Fayette  Oounty  Coort;  Michael 
O'Donnell,  Jndge. 

Action  by  the  Vandalla  Levee  &  Drainage 
District  against  the  Vandalla  Railroad  Com- 
pany and  others.  From  a  Judgment  conflrm- 
log  drainage  assessments  against  defendants' 
land,  they  bring  error.  Reversed  and  re- 
manded. 

Brown  ft  Bomside  and  W.  P.  Welker,  for 
plaintlfTs  in  error.  Albert  ft  Matheny,  for 
defendant  In  error. 

COOKE,  J.  This  is  a  writ  of  error  sned 
out  to  review  a  Judgment  of  the  connty  court 
of  Fayette  county  confirming  drainage  assess- 
ments against  lands  of  plaintlfTs  In  error,  the 
Vandalla  Railroad  Company,  the  Illinois  Cen- 
tral Railroad  Company,  the  town  of  Sefton, 
Moses  Hutchlns,  Sarah  3.  Hutchins,  Flora 
Dawdy,  and  Eva  Webb,  lying  within  the 
bonndaries  of  the  Vandalla  LeTee  ft  Drainage 
District,  in  Fayette  county. 

The  drainage  district  was  organized  in 
September,  1903,  under  the  levee  act  (Hnrd's 
Rev.  St  1905,  c.  42),  and  an  original  assess- 
tnent  of  benefits  was  confirmed  by  the  county 
court  against  all  the  lands  in  the  district 
Moses  Hutchlns,  one  of  the  plaintiffs  in  er- 
ror here,  appealed  from  the  Judgment  of  con- 
firmation to  this  court,  and  the  Judgment 
against  his  lands,  amounting  to  $611.88,  was 
reversed,  because  it  Included  an  assessment 
against  those  portions  of  said  lands  required, 
and  in  that  proceeding  sought  to  be  taken, 
by  the  district  for  its  levee,  and  the  cause 
was  remanded  to  the  county  court  Hutch- 
lns T.  Vandalla  Drainage  District,  217  111. 
661,  75  N.  B.  854.  No  remanding  order  was 
ever  filed  in  the  county  court,  and  no  further 
action  was  taken  in  the  original  proceedings 
to  obtain   a   valid  assessment  against  the 


lands  owned  by  Hotchlna  Thereafter  -  an 
additional  assessment  in  the  sum  of  $25,000 
was  spread  against  the  lands  in  the  district 
by  the  commissioners  under  an  order  of  the 
connty  court  and  as  so  spread  was  confirm- 
ed by  the  connty  court  The  plaintiffs  in  &c- 
ror  Moses  Hutchlns,  Sarah  J.  Hutchlns,  Flora 
Dawdy,  and  Eva  Webb  sued  out  a  writ  of  er- 
ror from  this  court  to  review  the  proceedings 
under  the  petition  for  the  second  assessment, 
and  the  Judgments  against  their  lands  were 
reversed,  and  the  cause  remanded  to  tba 
county  court,  because  the  commissioners  who 
spread  the  assessment  owned  land  in  the  dis- 
trict and  because  the  assessment  was  in  part 
levied  to  pay  indebtedness  already  incurred. 
Vandalla  Drainage  District  v.  Hutchlns,  234 
111.^1,  84  N.  B.  716. 

On  July  21,  1908,  the  remanding  order  of 
this  court  in  the  last-mentioned  cause  was 
filed  in  the  county  court,  the  cause  was  re- 
docketed,  the  petition  was  amended,  and  pro- 
ceedings were  bad  which  resulted  in  an  or- 
der of  the  county  court  on  August  22,  1908, 
directing  an  assessment  of  benefits,  under  the 
amended  petition,  against  the  lands  of  the 
four  p'lalntiffs  in  error  last  above  named, 
on  the  basis  of  a  total  assessment  of  f21,000 
against  all  the  lands  in  the  district,  instead 
of  on  the  basis  of  a  total  assessment  of  |25,- 
000,  as  originally  ordered.  This  order  did 
not  specify  whether  the  assessment  should 
be  spread  by  the  commissioners  or  by  a  Jury, 
and  the  court  on  Novemt)er  14,  1908,  upon 
the  petition  of  the  commissioners  of  the  dis- 
trict, entered  a  supplemental  order  direct- 
ing that  such  assessment  be  made  by  a  Jury 
of  12  qualified  persons  impaneled  and  duly 
sworn  as  by  the  statute  in  such  case  made 
and  provided.  In  the  meanwhile,  on  Septem- 
ber 90,  1908,  the  commissioners  had  present- 
ed a  i>etition  to  the  county  court  for  a  third 
assessment  of  benefits,  in  the  sum  of  $4,732.- 
75,  to  repair  certain  breaks  in  the  levee,  to 
pay  certain  incidental  expenses  of  the  dis- 
trict, and  to  pay  the  amount  awarded  Moses 
Hutchlns  in  a  condemnation  proceeding  for 
land  taken  by  the  district  for  levee  purposes, 
and  also  for  an  annual  assessment  of  $2,400 
for  the  purpose  of  making  repairs  and  pay- 
ing the  incidental  annual  expenses  of  the  disf- 
trict;  and  the  court  had,  on  November  5, 
1908,  granted  the  prayer  of  the  petition  and 
ordered  that  the  assessments  be  made  by  a 
Jury  of  12  men,  to  be  Impaneled  and  selected 
according  to  law,  and  that  any  prior  assess- 
ments of  benefits  against  any  lands  in  the 
district  which  had  not  been  confirmed  be- 
cause of  illegality  or  Irregularity  In  the  mak- 
ing thereof,  might  be  added  to  the  amounts 
assessed  against  such  lands  in  spreading  the 
third  assessment. 

On  November  14,  1908,  the  same  day  on 
which  the  court  ordered  that  the  second  as- 
sessment against  the  lands  of  Moses  Hutch- 
lns, Sarah  J.  Hutchlns,  Flora  Dawdy,  and 
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Eva  Webb  be  spread  by  a  Jury,  the  court, 
without  notice  to  any  of  the  landowners  ot 
the  district,  ordered  a  venire  to  Issue  (or  a 
Jury,  returnable  November  17,  1908.  The 
Jaiy  was.  In  obedience  to  the  venire,  sum- 
moned from  the  body  of  the  county,  was  Im- 
paneled and  sworn  by  the  court  without  no- 
tice to  and  In  the  absence  of  plaintiffs  in 
error,  and  proceeded  to  spread  the  second  as- 
sessment against  the  lands  of  Moses  Hutch- 
Ins,  Sarah  J.  Eutchlns,  Flora  Dawdy,  and 
Efva  Webb  In  accordance  with  the  order  of; 
August  22,  1908,  and  to  spread  the  third  as- 
sessment of  ^,732.75  and  the  annual  assess- 
ment of  $2,400  against  all  the  lands  In  the 
district'  In  accordance  with  the  ordet  of 
Novemlier  5,  1908,  and  added  to  the  assess- 
ments so  spread  against  the  lands  of  Moses 
Hntcblns  the  first  assessment  of  $611.38,  Judg- 
ment lor  which  had  been  reversed  by  this 
court  In  Hntchins  v.  Vandalla  Drainage  Dis- 
trict, supra.  Plaintiffs  In  error  filed  their 
several  objections  to  the  assessments  against 
their  lands  and  to  the  assessment  roll  made 
and  returned  by  the  Jury.  The  Vandalla 
Ballroad  Company  and  the  Illinois  Central 
Railroad  Company  filed  their  Joint  motion 
to  transfer  the  proceedings  to  the  circuit 
court,  on  the  ground  that  the  county  Judge 
of  Fayette  county  was  the  owner  of  lands  In 
the  district  This  motion  was  denied,  but 
the  county  Judge  of  Bfflngham  county  was 
called  in  to  hear  the  cause.  Upon  the  hear- 
ing the  court  overruled  all  legal  objections, 
and  the  Jury  modified  the  assessmoit  roll  by 
striking  out  the  assessments  made  against 
the  lands  of  the  Vandalla  Railroad  Company 
and  the  Illinois  Central  Railroad  Company 
in  spreading  the  third  assessment  of  |4,732.- 
75u  The  assessment  roll  as  modified  was  con- 
firmed by  the  court,  and  the  plaintiffs  in  er- 
ror by  this  writ  of  error  seek  to  reverse  the 
Judgment  of  confirmation. 

The  proceedings  now  before  us  were  bad 
under  the  levee  act  as  amended  May  20,  1907 1 
(Kurd's  Rev.  St  1908,  c.  42).  Section  37  of 
the  amended  act  provided  that  upon  the 
hearing  of  a  petition  for  an  additional  assess- 
ment the  court  might  grant  the  prayer  of  the 
same^  "and  with  like  proceedings  and  notice 
as  near  as  may  be  as  In  cases  of  original  as- 
sessments of  damages  and  benefits  under 
this  act"  and  that  "when  the  right  of  way  of 
the  proposed  ditches,  drains,  levees  or  other 
work  within  any  district  bas  been  released 
by  the  owners  of  the  lands,  or  has  been  con- 
dinned  according  to  law,  over  which  said 
work  or  works  are  about  to  be  located  or 
when  the  owuers  of  the  lands  In  such  dis- 
trict alK>ut  to  be  assessed,  agree  thereto,  the 
court  may  cause  the  assessment  to  be  made 
by  a  Jury,  or  may  order  the  commissioners 
of  said  district  to  make  the  assessment  of 
benefit  or  benefits  and  damages,  in  Ueu  of  a 
Jury."  Acting  under  the  authority  conferred 
by  this  section  of  the  act  the  county  court 
otvSovd  that  the  assessments  mentioned  in 
the  orders  of  August  22d  and  November  5th 


be  made  by  a  Jury  of  12  men,  to  he  Impanel- 
ed and  selected  according  to  law.  Thereaft- 
er, on  November  14th,  a  venire  was  issued, 
without  notice  to  any  of  the  landowners  of 
the  district  commanding  the  sheriff  to  sum- 
mon 12  persons  frdm  the  body  of  the  county 
to  appear  before  the  court  on  November  17th 
to  serve  as  Jurors  in  drainage  assessment 
At  the  time  specified  in  the  venire. for  the 
appearance  of  the  Jurors,  the  court,  without 
notice  to  and  in  the  absence  of  plaintiffs  In 
error,  Impaneled  the  Jury,  which  proceede(I 
to  spread  the  assessmeots  under  the  orders  of 
August  22d  and  November  5tb,  and  return- 
ed an  assessment  roll  into  court  on  Novem- 
ber 27,  1908.  Notice  was  then  given  to  the 
landowners  that  the  Jury  would  attend  be- 
fore the  county  court  on  December  28th  for 
the  correction  of  their  assessment  roll.  Plain- 
tiffs In  error  appeared  at  the  time  stated  in 
the  notice  and  interposed  objections,  one  of 
which  was  that  the  Jury  had  not  been  im- 
paneled according  to  law,  and  the  action  of 
the  court  in  overruling  this  objection  is  one 
of  the  grounds  relied  upon  for  a  reversal  of 
the  Judgment  of  confirmation. 

The  only  provision  of  the  levee  act,  as 
amended  In  1907,  relating  to  the  assessment 
of  benefits  by  a  Jury  was  that  contained  in 
section  87,  supra.  No  procedure  was  pre- 
scribed by  the  act  for  selecting  or  impanel- 
ing the  Jury,  and  it  necessarily  follows  that 
the  procedure  prescribed  by  law  for  the 
organization  of  a  common-law  Jury  in  this 
state  should  have  'been  followed.  An  indis- 
pensable requirement  of  that  procedure  la 
that  the  parties  to  the  proceedings  In  which 
the  Jury  is  to  be  impaneled  be  given  an 
opportunity  to  be  present  yrh&i  the  Jurors 
are  selected,  and  to  interpose  any  legal  ob- 
jection to  the  impaneling  of  any  person  as 
a  Juror  that  would  disqualify  such  person 
from  sitting  as  a  Juror  In  the  cause,  Wa- 
bash Railroad  Co.  v.  Drainage  District,  194 
lU.  310,  62  N.  B.  670.  This  requirement  was 
not  observed  in  the  case  at  bar.  The  Jury 
Impaneled  by  the  court  was  therefore  not 
such  a  Jury  as  was  authorized  by  the  statute 
to  make  the  assessments.  Plaintiffs  In  error 
did  not  waive  their  right  to  be  present  and 
to  participate  in  the  selection  of  the  Jury, 
but  interposed  their  objection  at  the  ear- 
liest opportunity,  and  the  objection  should 
have  been  sustained.  The  Judgment  must 
on  account  of  this  error,  be  reversed,  and 
the  cause  remanded  to  the  county  court 
whei«  the  assessments  may  be  made  against 
the  lands  of  plaintiffs  in  error  in  accordance 
with  the  provisions  of  the  levee  act  as 
amended  May  29,  1909  (Hurd's  Rev.  St  1909, 
a  42),  which  Is  now  in  force. 

Other  questions  are  presented  which  may 
again  arise  upon  farther  proceedings  in  this 
cause  in  the  county  court  and  which  it  is 
proper  should  be  settled  ujpon  this  writ  of 
error  for  the  guidance  of  that  court 

It  is  contended  that  the  county  court  erred  - 
in  refusing  to  transfer  Jh^.^c^^t^^^tji^grj^ 
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cnlt  coort,  and  section  60  of  the  adminis- 
tration act  (Hurd'B  Rev.  St  1908,  c  3)  Is 
relied  upon  In  support  of  ttds  contention. 
That  section  applies  only  to  tbe  settlement 
of  estates,  and  does  not  authorize  the  trans- 
fer of  drainage  matters  to  the  circuit  court 
on  account  of  the  interest  of  the  county 
Judge.  By  the  action  of  the  county  Judge  of 
Fayette  county  in  calling  in  the  county 
Judge  of  another  .ounty,  who  had  no  inter- 
est in  the  proceedings,  plt.intifFs  in  error  ob- 
tained all  the  relief  in  this  regard  to  which 
they  were  entitled.  Oilcago  &  Alton  Rail- 
road Co.  r.  Harrington,  102  111.  9,  61  X.  B. 
622. 

The  same  jury  spread  the  second  asaess- 
mtsit,  under  the  amended  petition,  against 
the  lands  of  Moses  Hntchins,  Sarah  J.  Hatch- 
Ins,  Flora  Dawdy,  and  Eira  Webb,  that 
spread  the  third  assessment  and  the  annual 
asses^Knts  for  repairs  against  all  the  lands 
in  tbb  district  This  was  error.  The  pro- 
ceedings under  the  amended  petition  for  a 
second  assessment  and  the  proceedings  un- 
der the  petition  for  a  third  assessment  and 
for  an  annpal  assessment  for  repairs  are 
separate  and  distinct  proceedings,  and  must 
be  prosecuted  as  such.  The  fact  that  an 
additional  assessment  is  ordered  before  a 
prior  assessmeiit  haa  been  spread,  and  that 
the  costs  will  be  reduced  by  combining  them 
as  one  proceedlngi  is  no  justlflcation  for  the 
procedure.  The  statute,  and  not  expediency, 
must  govern.  Neither  did  section  18  of  the 
levee  act  confer  any  authority  upon  the  Jury 
to  make  the  second  assessment  against  the 
lands  of  tlie  four  plaintUts  in  error  last 
mentioned  when  they  were  spreading  the 
third  assessment  and  the  annual  assessmtot 
for  repairs.  That  section  only  authorized 
prior  assessments  to  be  included  with  sub- 
sequent assessments  when  such  prior  assess- 
ments were  void  and  unpaid  on  account  of 
some  irregularity  in  the  proceedings  in  which 
they  were  attempted  to  be  levied,  not  aflTect- 
ing  the  merits  of  such  assessments. 

The  second  assessment  against  these  lands 
was  unpaid  because  it  was  in  part  levied 
for  a  purpose  not  authorized  by  law  and 
was  spread  by  Interested  persons.  These 
were  not  mere  Irregularities  in  the  proceed- 
ings, but  afFected  the  merits  of  the  second 
assessment  and  the  only  method  by  wliich 
the  second  assessment  can  be  made  against 
the  lands  of  the  four  plaintiffs  in  error  last 
named  is  by  further  proceedings  under  the 
petition  for  the  second  assessment  in  ac- 
cordance with  the  mandate  of  this  conrt  in 
Vandalla  Drainage  District  y.  Hntchins,  su- 
pra. 

The  first  assessment  against  the  lands  of 
Moses  Hutchins  is  in  the  same  condition. 
It  is  not  unpaid  because  of  a  mere  irregular- 
ity in  the  proceedings,  but  because  the 
amount  assessed  against  those  lands  includ- 
ed an  assessment  of  benefits  against  about 
14  teres  of  land  wlilch  the  district  has  tak- 


en for  right  of  way  purposes.  What  por< 
tion  of  the  first  assessment  was  for  benefits 
to  the  land  taken  for  right  of  way,  and  what 
portion  was  for  benefits  to  the  balance  of 
tbe  land,  cannot  be  determined.  Tbe  only 
method  by  which  the  lands  of  Moses  Hutch- 
ins can  be  assessed  for  their  Just  proportion 
of  tbe  first  assessment  is  by  proceeding  un- 
der the  mandate  of  this  court  in  Hutchln» 
V.  Vandalla  Drainage  District  supra. 

The  town  of  Sefton  contends  that  the 
levee  act  In  so  far  as  it  authorises  an  as- 
sessment against  a  town  on  account  of  ben- 
efits to  the  township  roads,  contrayenes  sec- 
tions 9  and  10  of  article  0  ot  the  Oonstitu- 
tion  of  this  state,  and  relies  upon  Morgan 
v.  Schusselle,  228  lU.  106,  81  N.  E.  814,  and 
the  authorities  there  cited,  which  hold  that 
the  Legialatare  is  by  those  sectlMis  of  the 
Constitution  prohibited  from  delegating  tbe 
right  of  corporate  or  local  taxation  to  any 
other  than  the  corporate  or  local  authorities 
of  the  district  to  tie  taxed,  and  from  creat- 
ing a  debt  against  a  municipal  corporation' 
for  merely  local  purposes  and  subjecting 
property  in  such  municipality  to  a  tax  for 
its  payment  without  the  consent  of  the  tax- 
payers to  be  affected.  The  question  here 
presented  was  not  before  tbe  court  for  con- 
sideration in  Morgan  y.  Schusselle,  supra. 
Section  81  of  article  4  of  the  Constitution, 
which  was  adopted  as  an  amendmoit  to  the 
Constitution  in  1878,  expressly  provides  that 
the  Lieglslature  may  vest  the  corporate  au- 
thorities of  drainage  districts  with  power  to 
constract'and  maintain  levees,  drains,  and 
ditches  by  special  assessment  upon  the  prop- 
erty benefited  thereby.  The  only  limitation 
upon  the  property  ttiat  may  he  assessed  is 
that  it  must  be  property  benefited  by  the 
Improvement  If  the  highways  of  a  town 
are  benefited  by  the  improvement  they  fall 
within  the  <dass  of  property  that  may  be 
assessed  therefor;  such  assessments,  how- 
ever, being  enforceable  against  the  town, 
and  not  against  the  specific  property  bene- 
fited. Commissioners  of  Highways  y.  Drain- 
age Com'rs,  127  111.  681.  21  N.  B.  206. 

After  the  original  assessment  of  benefits 
bad  been  made  the  commissioners  of  the 
drainage  district  entered  into  contracts  wlttt. 
plaintiff  In  error  railroad  companies,  where- 
by. In  consideration  of  the  payment  of  cer- 
tain sums  of  money  paid  by  the  railroad 
companies  to  the  drainage  district  and  the 
release  by  the  Vandalla  Railroad  Company 
of  a  right  of  way  over  its  lands  for  levee 
purposes,  the  commissioners  agreed  to  re- 
lease the  railroad  companies  from  any  fur- 
ther liability  to  pay  to  the  district  any  far- 
ther sums  of  money  or  other  thing  of  value 
on  account  of  any  benefits  which  might 
accrue  to  the  railroad  companies  by  reason 
of  the  construction  and  completion  of  the 
Improvements  then  in  process  of  construc- 
tion by  the  district  or  on  account  of  any 
litigation  to  which  the  district  might  be  a 
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party,  or  on  account  of  any  compensation 
for  lands  taken  or  damages  to  lands  not 
taken  In  the  construction  of  the  Improre- 
moits.  A  similar  contract  was  made  be- 
tween the  commissioners  and  the  town  of 
Sefton.  The  railroad  companies  and  the 
town  of  Sefton  contend'  that  these  contracts 
constitute  a  her  to  any  further  assessments 
against  their  property,  including  annual  as- 
sessments for  repairs.  This  contention  la 
without  merit.  Section  66  of  the  levee  act, 
npon  which  said  plaintiffs  in  error  rely, 
only  confers  authority  upon  the  commission- 
ers of  drainage  districts  to  contract  with  the 
corporate  anthorlties  of  a  town,  or  with  a 
railroad  company,  with  reference  to  the  pro- 
portion of  an  assessment  about  to  be  made 
that  shall  be  assessed  against  such  town  or 
railroad  company.  The  commissioners  have 
no  more  power  to  relieve  railroad  companies 
and  towns  from  future  assessments  than 
they  have  to  relieve  other  landowners  from 
each  assessments.  The  contracts  under  con- 
sideratlon  can  therefore  be  given  no  other 
effect  than  to  fix  the  amount  of  the  first 
asse»ment  against  the  plaintiff  in  error 
railroad  companies  and  the  town  of  Sefton, 
and  are  no  bar  to  an  additional  assessment 
or  to  an  annual  assessment  for  repairs 
against  them. 

The  judgment  of  the  county  court  win  be 
reversed,  and  the  cause  remanded  to  that 
court  for  further  proceedings  in  conformity 
with  the  views  expressed  In  this  opinion. 

Reversed  and  remanded. 


(IW  N.   T.  446) 

PEOPLE)  ▼.  AUSTIN. 

(Court   of  Appeals   of  New   York.     Not.   15, 
1910.) 

1.  CanuNAi.  Law   (i   360*)— Evidence— Ad- 

lussiBiLrrr. 

Where  accused,  to  show  irrational  acts,  to 
tonn  a  basis  for  a  hypothetical  question  to  be 
put  to  an  expert  alienist,  called  a  witness  who 
testified  as  to  statements  and  acts  of  accused 
at  a  particular  time,  and  vibo  stated  that  ac- 
cused at  that  time  took  a  revolver  and  money, 
it  was  proper  for  the  proeecation  to  show,  on 
croas-ezammation  of  the  witness,  whether  the 
revolver  and  money  were  taken  without  permis- 
non,  to  ascertain  the  nature  of  the  act  whidi 
it  was  claimed,  among  others,  established  ao- 
cnsed's  irresponsibility  for  the  crime  charged 
tliougb  it  might  show  another  crime. 

[Ed.    Note.— E\>r   other    cases,    see    Griminal 
Law,  Cent  Dig.  ff  822-824;  Dec.  Dig.  §  389.»] 

2;.  WmfBSSES  (|  206*)— Pbiviusoed  Couin;- 

CA-TIONS— Phtsicians. 

The  testimony  of  physicians  was  not  privi- 
leged at  common  law.  and  is  privile^  only  by 
Code  Civ.  Proc.  g  834,  when  the  information  of 
the  physician  is  required  in  attending  a  patient 
in  a  fioiemioaal  capacity,  and  where  the  infoi^ 
mation  is  necessary  to  enable  him  to  act  in 
that  capacity. 

(Ed.    Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  fi  768-T70 ;    Dec.  Dig.  i  208.*) 


S.  Witnesses  ({  222*)— PsmLEaKD  Coiun;- 

NICATIONS— PhYSIOIANB. 

A  pcuty  who  seeks  to  exdode  the  testi- 
mony or  a  physician  on  the  ground  that  it  is 
privileged,  has  the  burden  of  proving  a  case 
within  Code  (3v.  Proc.  g  834,  defining  pririleged 
communications  l>etween  physician  and  patient. 
[EM.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  i  786 ;   Dec.  Dig.  g  222.*] 

4  Witnesses  (g  209*)— Pbivileoed  OoMinj- 

NIOATIONS— PHTSICIANS. 

A  physician  who  never  attended  a  par^  in 
a  professional  capacity,  and  who  never  obtained 
intormatlon  from  him  to  enable  him  to  pre- 
scribe in  such  capacity,  may  testify  the  same 
as  any  other  witness. 

[Bd.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  g  771 ;    Dec.  Dig.  g  209.*] 

5.  Witnesses   (g  209*)— Pbivilkqed  Coioitt- 
NiCATiONS— Physicians. 

Where  a  physician  was  sent  to  a  jail  by 
the  district  attorney  to  examine  the  mental 
and  physical  condition  of  a  prisoner,  the  rela- 
tion of  patient  and  physician  within  Code  Civ. 
Proc.  g  834,  did  not  exist,  and  the  physician 
was  competent  to  testify. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  g  771 ;   Dec.  Dig.  g  209.*] 

6.  Cbiminai,  Law  (g  398*)— Cohpellino  Ao- 

cnSED     TO     FUBNISH     BVIDBNOK     AGAINST 
HIMSEI.F. 

Where  a  physician  is  sent  to  a  jail  by  the 
district  attorney  to  examine  a  prisoner's  mental 
and  physical  condition,  the  prisoner  is  not 
thereby  compelled  to  furnish  evidence  against 
himself,  and  the  physician  may  testify  as  to 
the  prisoner's  condition. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  gg  871-874 ;  Dec.  Dig.  g  393.*] 

7.  Witnesses  (g  211*)— PBivn-EQED  Commu- 

■NICATION8. 

AiVhera  the  court,  at  the  request  of  accused, 
relying  on  insanity,  apjrainted  a  physician  to 
examine  him  ss  to  his  sanity  to  obtain  testimony 
for  the  trial,  the  act  of  the  prosecution  in 
calling  the  physician  to  testify  to  preliminary 
questions  was  not  erroneous  where  it  did  not 
appear  that  a  full  disclosure  by  the  physician 
of  what  he  learned  while  examining  accused 
was  objectionable  on  the  ground  that  the  testi- 
mony of  the  physician  was  privileged  under 
Code  CSV.  Proc,  g  834. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  gg  768,  773 ;   Dec.  Dig.  g  211.*] 

Api>eal  from  Supreme  Court,  Trial  Term, 
Westchester  County. 

Samuel  D.  Austin  was  convicted  of  mur- 
der in  the  first  degree,  and  he  appeals.  Af- 
firmed. 

Edward  A.  Scott,  for  appellant  Francis 
A.  Wtnslow,  Dlst  Atty.,  for  respondent 

CHASE,  J.  The  defendant  shot  and  killed 
his  wife  September  4,  1909.  He  was  Indicted 
for  the  crime  of  murder  in  the  first  degree, 
and  charged  with  committing  the  crime  from 
a  deliberate  and  premeditated  design  to  ef- 
fect death.  On  bdng  arraigned  he  pleaded 
"Not  guilty  on  the  grounds  of  insanity."  Up- 
on the  trial  the  jury  found  him  guilty.  Aft- 
er a  careful  examination  of  the  record,  we 
are  not  only  satisfied  that  there  is  evidence 
to  sustain  the  verdict  of  the  jury,  but  that 
thdr  verdict  was  right,  and  that  the  defend- 
ant Idlled  his  wife  from  a  deliberate  and 
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premeditated  design  to  effect  ber  death,  and 
that  at  the  time  of  mich  killing  he  knew  the 
nature  and  quality  of  the  act  he  was  doing 
and  that  It  was  wrong.  The  defendant  was 
represented  on  the  trial  by  able  counsel. 
The  charge  of  the  court  to  the  Jury  was  im- 
partial, and  to  It  no  objection  or  exception 
was  taken  by  the  defendant.  The  Judgment 
of  conviction  mnst  stand,  unless  some  ruling 
was  made  by  the  court  during  the  trial  that 
was  erroneous,  and  by  which  the  substantial 
rights  of  the  defendant  were  prejudiced.  We 
will  refer  briefly  to  the  rulings  of  the  court 
of  which  the  defendant's  counsel  seriously 
complains. 

The  counsel  for  the  defendant  called  a 
witness  by  whom  he  attempted  to  show  that 
the  defendant  prior  to  the  time  of  the  homi- 
cide did  acts  and  made  statements  that  were 
irrational.  At  the  time  referred  to  by  the 
witness  she  was  living  with  the  defendant's 
father  as  his  wife,  and  she  testified  that  at 
one  time  the  defendant  visited  them,  and  she 
related  things  that  were  said  and  done  by- 
the  defendant  at  that  time,  and  among  other 
things  that  "He  took  a  revolver  and  some 
money.  I  think  it  was  $75."  Upon  cross- 
examination  of  this  witness  the  district  at- 
torney, after  asking  a  question  which  was 
not  answered,  asked  the  witness  the  follow- 
ing question:  "Q.  Did  he  take  money  and  a 
revolver  from  the  trunk  of  Austin,  his  fa- 
ther?" No  objection  was  made  to  this  ques- 
tion, and  the  witness  answered:  "He  took  it 
ont  of  his  father's  trunk."  The  witness  was 
then  asked:  "Q.  With  his  father's  permis- 
sion?" To  this  the  defendant's  counsel  ob- 
jected as  incompetent,  irrelevant  and  Imma- 
terial. The  objection  was  overmled  and  the 
defendant's  counsel  excepted.  No  answer 
was  made  to  such  question,  and  tUe  court 
then  asked  the  witness  the  following  ques- 
tions, to  which  the  answers  appended  there- 
to were  given  without  objection,  namely: 
"Q.  Did  he  by  his  father's  permission  take 
it?  A.  No  sir.  Q.  His  father  was  not  there 
at  that  time?  A.  No,  sir.  Q.  Did  he  have 
your  permission?  A.  No,  sir."  It  is  now 
claimed  that  such  cross-examination  violated 
the  general  rule  that  when  a  person  is  on 
trial  for  one  crime  evidence  cannot  be  given 
of  a  separate  and  lndq;)endent  crime  in  no 
way  connected  with  the  crime  for  which  he 
is  being  tried.  The  defendant's  counsd,  for 
the  purpose  of  showing  that  certain  acta 
and  conversations  of  the  defendant  were 
irrational,  and  of  forming  a  basis  for  a 
hypothetical  question-  to  an  expert  alienist, 
had  ascertained  from  the  witness  that  the 
defendant  at  the  time  of  said  visit  to 
her  house  had  taken  a  revolver  and  some 
money.  In  determining  what  influence,  if 
any,  the  fact  of  taking  the  revolver  and 
money  should  be  given  upon  the  question  of 
the  defendant's  responsibility  for  his  acts. 
It  was  material  to  ascertain  whether  the 
witness  intended  to  assert  that  the  taking 
was  felonious  or  by  permission.    The  district 


attorn^  sought  to  ascertain  whether  the 
witness  intended  to  assert  that  the  revolver 
and  money  were  taken  without  permission 
of  the  owner  thereof,  or  of  the  person  in 
whose  custody  they  were  left  It  is  doubtful 
whether  the  pres^tt  claim  of  the  defendant's 
counsel  was  fairly  >  presented  to  the  trial 
court,  but  that  is  Immaterial,  because  in  any 
event  the  cross-examination  as  stated  was 
not  a  violation  of  the  general  rule  mentioned, 
but  related  to  a  proper  subject  of  Inquiry  to 
ascertain  the  nature  of  the  act  which  it  was 
claimed  among  others  established  the  defend- 
ant's irresponsibility  for  the  homicide. 

Just  prior  to  the  trial  the  counsel  for  the 
defendant  applied  to  the  court,  upon  an  afl&- 
davit  setting  forth  that  the  defendant  was 
without  means  with  which  to  procure  the 
services  of  a  physician  to  examine  the  de- 
fendant as  to  his  sanity,  so  that  his  testi- 
mony might  be  used  at  the  trial  of  the  ac- 
tion, and  asked  that  a  physician  be  appoint- 
ed to  examine  into  the  condition  of  the  de- 
fendant and  attend  upon  the  trial  and  testi- 
fy, if  the  defendant,  so  elected,  and  that  the 
charge  for  such  services  of  the  physician  be 
made  against  the  county  of  Westchester. 
The  order  was  made  and  the  physician  so 
appointed  examined  the  defendant,  but  he 
was  not  called  <m  behalf  of  the  defendant 
as  a  witness  at  the  trial.  After  testimony 
as  to  the  defendant's  sanity  was  offered  the 
district  attorney  called  said  physician  in  re- 
buttal, and  he  testified  that  at  the  request 
of  the  defendant's  counsel  he  made  an  exam- 
ination of  the  defendant  In  the  county  Jail. 
The  defendant's  counsel  then  objected  to  the 
witness  giving  any  testimony,  and  a  discus- 
sion between  the  court  and  counsel  followed, 
after  which  the  following  Is  a  record  of  what 
occurred:  "The  C!ourt:  This  is  preliminary, 
and  I  will  overrule  the  objection.  [Sxceih 
tion  taken  by  Mr.  Scott]  Q.  Did  you,  Doc- 
tor, after  seeing  Mr.  Scott,  make  an  exam- 
ination in  the  county  Jail  of  this  connty  of 
Samuel  Austin,  this  defendant?  A.  I  made 
several  examinations.  Q.  How  many  exam- 
inations did  you  make?  fMr.  Scott:  I  make 
the  same  objection.  [Objection  overruled. 
Exception  taken  by  Mr.  Scott]  A.  I  saw 
him  four  times,  but  twice  I  couldn't  get  any 
examination.  By  the  Court:  Q.  Ton  couldn't 
talk  with  him,  you  mean?  A.  No,  he  would 
not  talk  to  m&  By  Qfr.  Davis:  On  the  first 
occasion  did  any  one  accompany  you?  A. 
Yes,  Mr.  Scott  Q.  What  examination  did 
you  make  of  the  defendant  in  the  presence 
of  Mr.  Scott  on  the  first  visit?  Mr.  Soott: 
Objected  to  as  immaterial,  irrelevant  and 
incompetent '  particularly  at  this  time,  on 
the  ground  that  this  Is  a  privileged  comma* 
nlcatlon;  It  was  an  examination  made  on  th4 
order  of  this  court,  and  any  examination  he 
made  of  this  defendant  is  entirely  privileged. 
*  *  *  The  Court:  I  vrill  sustain  the  ob- 
jection.. I  am  not  entirely  satisfied  that 
my  ruling  is  right  but  I  shall  give  the  de- 
fendant the  benefit  of   my   doubt   at   this 
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tUne."  No  evidence  whatever  was  given  by 
the  witness  of  any  personal  examination  of 
■  the  defendant  or  of  any  conversations  had 
with  him,  and  the  witness  was  not  asked 
and  did  not  express  any  opinion  aa  to  the 
sanity  or  Insanity  of  the  defendant  The 
testimony  of  a  physician  was  not  excluded 
at  common  law.  The  confidences  between 
a  ptiyslclan  and  patient  were  first  protected 
from  involuntary  exirasure  in  tills  state  by 
the  Revised  Statutes,  which  provided:.  "No 
person  dnly  authorized  to  practice  physic  or 
surgery,  shall  be  allowed  to  disclose  any  in- 
formation which  he  may  have  acqnired  in 
attending  any  patient,  in  a  professional  char- 
acter, and  which  information  was  necessary 
to  enable  him  to  prescribe  for  sadi  patient 
as  a  physician,  or  to  do  any  act  for  him,  as 
a  surgeon."  2  Rev.  St  (1st  Ed.)  pt  3,  c.  7, 
tit  3,  art  8,  i  73. 

The  revisers  in  their  notes,  referring  to 
the  section  quoted,  say:  "Unless  such  con- 
Tersations  are  privileged  men  will  be  inci- 
dentally punished  by  being  obliged  to  suffer 
the  consequences  of  Injuries  without  relief 
from  the  medical  art,  and  without  conviction 
of  any  offense.  Besides,  In  such  cases,  dur- 
ing the  struggle  between  legal  duty  on  the 
one  hand,  and  professional  honor  on  the  oth- 
er, the  latter,  aided  by  a  strong  sense  of  .the 
injostice  and  inhumanity  of  the  rale,  will, 
in  most  cases,  furnish  a  temptation  to  the 
perversion  or  concealment  of  the  truth,  too 
strong  for  human  resistance."  The  testimo- 
ny of  a  physician  was  not  privileged  by  the 
Revised  Statutes,  and  is  not  privileged  by 
the  present  statute  (Code  Ov.  Proc.  f  834), 
except  when  his  information  is  "acquired  in 
attending  a  patient  In  a  professional  capac- 
tty,"  and  where  such  information  "was  nec- 
essary to  enable  him  to  act  in  that  capacity." 
This  court  has  frequently  held  that  the  bur- 
den is  upon  the  party  seeking  to  exclude  the 
testimony  of  a  physician  under  section  834 
of  tlie  Code  of  Civil  Procedure  to  bring  the 
case  within  its  provisions.  People  v.  Schuy- 
ler, 106  N.  Y.  298,  12  N.  B.  783;  People  v. 
koern^.  154  N.  Y.  355,  48  N.  E.  730;  Fisher 
T.  FUher,  129  N.  Y.  654,  29  N.  E.  951 ;  Grif- 
fiths V.  Metropolitan  8t  By.  Co.,  171  N.  Y. 
106,  68  N.  B.  808. 

It  is  clear  from  the  statute  Itself  and  from 
the  authorities  that  if  the  physician  never 
attended  the  defendant  in  a  professional  ca- 
pacity and  never  obtained  information  from 
him  to  enable  him  to  prescribe  in  such  pro- 
fessional capacity,  he  can  testify  the  same 
as  any  other  person.  In  such  a  case  the  seal 
of  confidence  existing  by  virtue  of  the  stat- 
nte  between  physician  and  patient  and  made 
necessary  to  obtain  the  fullest  information 
in  no  way  apidiea.    It  does  not  appear  in 


this  case  from  anything  before  the  court 
that  the  physician,  by  wliat  he  aaid  to  the 
defendant  led  him  to  believe  that  he  was 
there  to  prescribe  for  him,  or  that  the  de- 
fendant by  what  was  said  by  the  physician 
was  led  to  accept  him  as  a  physician  and 
consequently  to  disclose  to  him  information 
that  perhaps  would  not  otherwise  have  been 
given,  as  in  Pec^le  v.  Stout,  3  Parker,  Or. 
R.  670.  'miere  a  physician  is  sent  to  a  Jail 
by  the  district  attorn^  to  make  an  exam- 
ination of  the  prisoner's  mental  and  physical 
condition,  the  relation  of  patient  and  physi- 
cian as  contemplated  by  section  834  of  the 
Code  of  Civil  Procedure  does  not  exist  and 
the  prisoner  is  not  thereby  compelled  to  fur- 
nish evidence  against  himself.  People  v. 
Kemmler,  119  N.  Y.  580,  24  N.  B.  9;  People 
V.  Sliney,  137  N.  Y.  570,  580,  33  N.  B.  150; 
People  V.  Hocb,  160  N.  Y.  291,  303,  4A  N. 
B.  976. 

In  People  v.  Schuyler,  supra,  a  physician 
was  called  as  a  witness  for  the  people,  who 
was  employed  by  the  board  of  supervisors 
of  the  vounty  as  the  Jail  physician,  and  as 
such  had  medical  charge  of  all  prisoners  in 
the  Jail.  The  defendant  was  confined  in  the 
jail  for  six  months  and  the  physician  exam- 
ined the  defendant  at  the  request  of  both 
parties.  It  did  not  appear  that  the  defend- 
ant was  at  any  time  sii^  during  the  six 
months,  or  that  the  witness  was  called  to 
attend  upon  or  prescribe  for  him  as  a  physi- 
cian. The  physician  testified,  in  answer  to  a 
hypothetical  question  as  to  the  defendant's 
sanity  and  It  was  held  that  the  evidence  was 
competent  even  if  the  witness  was  infinenced 
by  seeing  the  defendant  while  in  the  jaU. 

There  is  nothing  disclosed  in  the  record  in 
this  case  to  show  that  the  examination 
which  the  physician  made  of  the  defendant 
in  the  presence  of  his  counsel  was  not  com- 
petent or  that  It  was  privileged  by  reason 
of  section  834  of  the  Code  of  Civil  Procedure. 
The  fact  that  the  witness  was  not  called  and 
asked  certain  preliminary  questions  as  dis- 
closed, if  objectionable  for  any  reason,  was 
clearly  not  objectionable  so  long  as  it  did 
not  appear  that  a  full  disclosure  by  him  of 
what  he  saw  and  heard  while  examining  the 
defendant  under  an  order  of  the  court  was 
not  of  itself  objectionable. 

No  error  aK>ears  In  the  trial  of  the  case 
to  the  prejudice  of  the  defendant  and  the 
judgment  of  conviction  diould  be  afllrmed. 

OT7LLEN,  O.  J.,  and  HAIGHT,  VANN, 
WERNER,  WILIARD  BARTLETT,  and 
HISOOCK,  JJ.,  concur. 

Judgment  of  conviction  affirmed. 
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(200  N.  T.  1) 

OABTHAGE  TISSUE  PAP£3B  HILLS  t. 
VUiLAOB  OF  CABTHAOE  et  al. 

(Cooit  of  Appeals  of  New  Xork.    Not.  IB, 
19ia) 

1.  Appeal  and  Ebbob  (§  lOM*)— Findingb— 
GoNOLCBivENEss— Findings  op  Apfeu^te 
Division— Unaniuous  Affibuance. 

The  unanimous  affirmance  of  a  judgment 
.by  the  Appellate  Division  makes  findings  of 
fact  concluBive  on  appeal  to  the  CXiurt  of  Ap- 
peals. 

i%i.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4324;   Dec  Digr.  {  1094.*] 

2.  VENDOB    and     PtJBCHASEB    (|    &4*)  —  TiTLB 

Undeb  £}xecdtobt  Contbact  —  Possession 

and  lufbovbuknts  bt  vendee. 

Possession  by  the  vendees  under  a  contract 
to  purchase,  under  which  they  made  valuable 
improvements,  constituted  them  the  equitable 
owners  of  the  property ;  the  vendor  holding  the 
legal  title  in  trust  for  them. 

[E2d.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.    §  85;  Dec.  Dig.  g  64.*] 

3.  Vendob  and  PcBoaASEB  (g  282*)— Bona 
Fide  Pubchaseb— Facts  Potting  on  In- 
qniBY. 

The  possession  of  land  and  exercise  of  acts 
of  ownership  by  making  improvements,  etc, 
^aeed  third  persons  upon  inquiry  as  to  the  na- 
ture and  extent  of  the  irassessois'  rights. 

[EM.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §3  640-562;  Dec.  Dig.  $ 
232.*] 

4.  Watebs  and  Watbb  Coubses  (g  156*)— 
convktancxs  — constbtlction  of  deed — 
Pbiobitieb. 

A  deed  granted  a  mill  site,  "together  with 
the  riglit  to  the  use  of  water  sufficient  to  run  a 
gristmill  and  a  sawmill,  the  use,  however,  of 
said  water  to  be  subordinate  to  the  rights  of 
prior  purchasers  and  owners  of  the  mills  and 
machinery,  now  erected  below  the  above  de- 
scribed premises."  The  original  owner  of  the 
mill  site  and  water  powers  had  theretofore  made 
a  number  of  other  grant*  of  industrial  sites  and 
water  powers,  in  each  case,  however,  reserving 
to  a  blast  furnace  below  the  site  conveyed  by  the 
deed  in  question  a  priority  of  water  rights.  The 
blast  furnace  was  the  most  important  industrial 

Property  on  the  river,  while  the  site  granted 
y  such  deed  was  conveyed  for  almost  a  nom- 
inal price,  and  for  11  years  after  the  convey- 
ance the  grantees  did  not  use  it,  and  only  a 
small  quantity  of  water  was  utilized  when  it 
was  used,  and,  until  about  the  beginning  of  the 
action,  the  grantee  had  not  asserted  any  pri- 
orities over  the  other  water  powers,  and  had 
ceased  to  use  the  water  granted,  and  transferred 
its  plant  to  another  site,  while  the  blast  fur- 
nace site  was  in  use  at  all  times.  Held,  that  the 
deed  reserved  a  priority  in  the  use  of  the  water 
power  in  favor  of  the  blast  furnace. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  g  178;  Dec  Dig.  g 
156.*] 

■  5.  Watebb   and   Water   ConasBB  (g   156*)— 
Conveyances— CONSTB0CTION. 

In  determining  whether  the  grant  of  a  suf- 
ficient quantity  of  water  to  propel  a  particular 
kind  of  machinery  mentioned  restricts  the  use 
of  the  water  to  the  machinery  specified,  or  mere- 
ly refers  to  the  kind  of  machinery  to  indicate  the 
quantity  of  water  granted,  the  latter  construction 
is  favored  when  the  language  of  the  grant  permits 
it  both  on  the  ground  of  public  policy,  and  be- 
cause such  construction  is  most  beneficial  to  the 
grantee  without  burdening  the  grantor,  and  the 
comparative  value  of  the  properties  claiming, 
and  resisting,  the  restricted  nse,  are  also   im- 


portant  considerations   in    construing   snch    a 
grant;    the  question  being  determined  in  view 
of  the  contemporaneous  drcumstances  known  to 
the  parties,  and  not  Solely  from  the  language ' 
of  the  grant 

[£^.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  g  156.*] 

6.  CONTBAOTB    (g     170*)— -CONSXBUOTION— OOK- 

8TBUCTI0N  BT  Pasties. 

The  practical  construction  of  a  contract  by 
the  parties  thereto  or  their  successors  by  their 
uniform  and  unquestioned  acts  continned  for  a 
long  period  is  entitled  to  great  weight 

[Eld.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  g  753;  Dec  Dig.  g  m*] 

7.  Waiess  and  Wateb  GoxntsES  (g  156*)— 

Conveyances— CoNsTBDCTioN. 

The  original  owner  of  a  water  power,  wish- 
ing to  develop  it  to  Increase  the  value  of  his 
lands  adjacent  thereto  and  market  them,  con- 
structed a  dam,  and  granted  a  number  of  sites, 
together  with  water  i)ower,  each  grant  contain- 
ing a  reservation  to  a  blast  furnace  of  a  priori- 
ty of  water  rights.  One  of  the  grants  conveyed 
a  site  with  the  ri^it  to  nse  "a  sufficient  quanUty^ 
of  water  to  carry  one  saw  for  a  sawmill  or 
three  pair  of  grinding  stones,"  provided  that 
no  water  should  be  taken  except  for  gristmill 
and  sawmill  purposes,  and  the  lessee  covenanted 
to  operate  a  gristnuU  of  a  certain  capacity. 
Another  granted  a  sufficient  quantity  of  water 
to  carry  on  a  machine  shop  to  be  built  of  stone, 
34  by  44  feet,  water  to  be  taken  only  to  drive 
th6  machinery.  Another  granted  a  sufficient 
quantitjr  of  water  to  carry  on  a  pair  of  rollers 
to  roll  iron  and  15  nail  machines,  with  a  cov- 
enant against  using  water  for  any  other  pur- 
pose, and  against  carrying  on  a  distillery  on 
the  premises.  Another  granted  a  sufficient  quan- 
tity for  operating  a  cupola  furnace,  and  an- 
other for  operating  a  sawmill  having  two  gates, 
certain  wheels,  etc.,  both  of  which  contained  a 
covenant  not  to  use  water  for  any  other  pur- 
pose. The  site  reserved  for  the  blast  furnace  - 
was  much  larger  and  more  important  than  most 
of  the  others.  Held,  in  accordance  with  the 
practical  construction  of  the  grant  by  the  par- 
ties for  a  long  period,  that  the  limitation  con- 
tained therein  was  upon  the  quantity  of  water 
used,  and  not  upon  the  use  of  the  site  for  a 
particular  purpose. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  g  166.*] 

Appeal  from  Supreme  Court,  Appellate  Dl- 
vision,  Fourtli  Department. 

Action  by  the  Carthage  Tissue  Paper 
Mills  against  the  Village  of  Carthage  and 
others  to  determine  water  rights,  and  for  an 
injuoctlon.  From  a  judgment  of  the  Ap- 
pellate Division  (127  App.  Div.  945,  111  N.  T. 
Supp.  1112)  affirming  a  Judgment  determin- 
ing the  rights  of  the  parties,  defendant  Cartil- 
age Electric  Light  &  Power  Company  (Ap- 
peals.   Affirmed. 

Eiarly  in  the  history  of  the  state,  Le  Bay 
de  Chaumont  became  the  owner  by  letters 
patent  of  a  large  tract  of  land  in  the  county 
of  Jefferson,  including  the  site  where  the  vil- 
lage of  Carthage  now  stands.  At  this  point 
on  the  Black  river  there  was  an  extensive 
water  power  which  the  owner  vrlshed  to 
develop  in  order  to  Increase  the  value  of  his 
lands  and  enable  blm  to  put  them  on  the 
market  For  this  purpose,  prior  to  1830, 
he  built  a  dam  across  the  river  at  the  place 


•For  other  cases  see  same  topic  and  section  NUMBBR  In  Dec  Dls.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'T  Indexes 
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In  qneation,  -wtaldi  was  so  aitoated  just  abore 
two  Islands  that  tbe  water  could  be  used  to 
nm  the  machinery  not  only .  on  tbe  main 
bank,  bat  also  on  the  banks  of  the  Islands. 
IThns  he  was  in  a  position  to  furnish  sites 
and  power  for  an  unusual  number  of  mills 
and  factories  which  would  attract  workmen 
Bod  aid  in  building  up  the  place.  About 
1S30  he  began  to  sell  mill  sites  with  water 
rights  attached  thereto,  and  kept  on  until 
in  the  progress  of  years  he  and  his  grantees 
had  created  nine  properties,  each  having  the 
right  to  use  water  from  the  dam.  He  re- 
serred,  however,  for  his  own  use  the  largest 
and  most  valuable  site,  which  was  on  the 
easterly  bank  of  the  river,  and  also  reserved 
from  tbe  leases  and  conveyances  subsequent- 
ly made  the  first  right  to  use  water  for  the 
benefit  of  that  site.  There  he  erected  a  blast 
furnace  which  was  the  first  manufactory  of 
any  kind  established  at  the  locality  and  which 
la  the  first  of  the  nine  properties  mentioned. 

Tbe  second  in  the  order  of  time  was  cre- 
ated by  a  perpetual  lease  dated  May  28,  1830, 
which  covered  a  mill  site  with  the  right  to 
use  "a  sufficient  quantity  of  water  to  carry 
one  saw  for  a  sawmill  or  three  pair  of  grind- 
log  stones."  The  lessee  covenanted  "that  no 
water  shall  be  taken  from  the  pond  by  vir- 
tue of  this  lease  when  not  used  for  the  pur- 
pose of  driving  the  machinery  In  the  said 
gristmill  and  sawmill."  He  also  agreed  "that 
in  the  course  of  tbe  year  1S31  be  will  have 
erected  and  running  on  the  premises  a  grist- 
mill equal  in  every  respect"  to  one  located 
at  Great  Bend,  a  place  on  the  river  some 
milee  away.  The  reservation  by  tbe  lessor 
for  the  benefit  of  bis  furnace  property  was 
as  follows:  "Reserving  to  the  said  party 
of  the  first  part,  his  heirs  and  assigns  for- 
ever, such  i>art  and  quantity  of  the  water  as 
wUl  or  may  be  necessary  to  carry  the  fur^ 
nace  now  erected  or  that  may  be  erected 
hereafter,"  etc. 

Other  leases  and  finally  regular  convey- 
ances followed,  the  earlier  from  Le  Bay  de 
Cbanmont  and  the  later  from  his  grantees 
of  tbe  balance  unsold,  covering  mill  sites 
with  power,  and,  except  as  stated  hereafter, 
all  with  the  same  reservation  In  favor  of 
the  furnace  property,  but  with  varying  de- 
scriptions of  the  water  rights,  of  which  the 
following  are  typical  specimens: 

"A  sufficient  quantity  of  water  to  cury 
on  8  machine  shop  *  *  *  to  be  built  of 
stone  in  a  workmanlike  manner  in  the  year 
1833  •  •  •  a4  by  44  feet,"  with  a  cove- 
nant that  "no  water  shall  be  taken  from  the 
pond  by  virtue  of  tbls  lease  when  not  used 
for  the  purpose  of  driving  the  machinery  In 
said  sbop." 

"A  sufficient  quantity  of  water  to  carry  on 
a  pair  of  rollers  to  roll  iron  and  fifteen  ma- 
etaines  to  m^ke  nails,"  with  a  covenant  that 
no  water  should  be  taken  "when  not  used 
for  tbe  purpose  of  driving  the  machinery  In 
said  mill  factory,"  and  also  a  covenant  against 
carrying  on  any  distillery  on  tbe  premises. 


"A  sufficient  quantity  of  water  for  carry- 
ing on  the  said  business  of  one  cupola  fur-- 
nace,"  with  a  covenant  not  to  use  any  wa- 
ter "for  any  other  uses  and  purpotes  than 
that  hereinbefore  mentioned." 

Water  enough  "for  the  puriiose  of  running 
or  carrying  on  a  common  doable  sawmill 
hereinafter  mentioned,  having  two  gates^ 
two  flutter  wheels,  two  spur  wheels  and  one 
bulk  wheel,  or  a  sufficient  quantity  ♦  •  • 
to  run  or  carry  other  machinery  •  •  * 
not  to  exceed  in  quantity  the  amount  re- 
quired for  the  sawmill  above  described,"  with 
a  covenant  not  to  use  any  water  except  when 
needed  "for  such  purposes." 

In  all  cases  there  was  the  usual  right  to 
declare  a  forfeiture  If  there  was  any  breach. 
In  some  cases  tbe  mill  named  in  the  deed 
was  never  erected,  but  the  water  was  used 
for  other  purposes  from  the  beginning,  ap- 
parently with  tbe  consent  of  all  .concerned. 
In  but  one  Instance  did  tbe  grant  cover  a 
definite  quantity  of  water,  and  then  only  in- 
directly, but  it  could  be  spelled  out 

When  the  seventh  right  was  created  in 
1860,  tbe  lease  covered  a  mill  site  and  wa- 
ter "sufficient  for  to  run  an  ordinary  grist- 
mill with  four  run  of  stones,"  subject  to  the 
rights  of  "tbe  former  grantees  using  tbe 
amount  of  water  so  secured  to  them,  wheth- 
er used  for  the  specific  purposes  granted  or 
for  any  other  purpose."  It  contained  the 
usual  reservation  in  favor  of  the  blast  fur- 
nace, which  was  described  as  "now  in  a  de-' 
caylng  state,"  or  any  furnace  that  might  be 
erected  in  Its  place,  or  "any  other  machinery 
which  may  be  built  in  place  of  said  furnace." 

All  tbe  deeds  and  leases,  unless  tbe  deed 
creating  the  ninth  property  is  an  exception,- 
reserved  tbe  water  conveyed  to  prior  gran- 
tees and  protected  their  rights.  The  ninth 
right,  noyv  belonging  to  tbe  Carthage  Elec- 
tric Light  &  Power  Company,  the  sole  appel- 
lant herein,  was  created  by  deed,  dated  Sep- 
tember 21,  18G9,  which  granted  a  mill  site 
and  the  following  water  rights:  'Together 
with  the  right  to  the  use  of  water  sufficient 
to  run  a  gristmill  and  a  sawmill,  tbe  use, 
however,  of  said  water  to  be  subordinate  to 
tbe  rights  of  prior  purchasers  and  owners 
of  the  mills  and  machinery  now  erected  be- 
low the  above  described  premises."  The  con- 
sideration for  tbe  conveyance  was  the  sum  of 
$100,  and  no  gristmill  or  sawmill  was  ever 
erected  uix>n  the  premises,  which  were  not- 
used  at  all  untU  1881,  nor  from  1884  until 
1890.  This  water  right  did  not  exist  when 
tbe  old  dam  was  built,  but  was  created  by  a 
new  dam  erected  by  the  state  in  1854  for  the 
benefit  of  tbe  Black  River  Canal,  and  so  lo- 
cated as  to  leave  a  small  place,  formerly  cov- 
ered almost  entirely  by  the  old  dam,  which 
had  not  before  been  available  for  a  site. 

This  action  was  brought  by  the  plaintlfF, 
owning  the  first  and  eighth  properties, 
against  the  owners  of  all  the  others  to  de- 
fine and  limit  the  water  rights  of  the  vari- 
ous parties,  and  to  ei^ola  the  defenda^^ 
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from  using  more  water  than  the?  are  sever- 
all7  entitled  to.  The  defendants  by  their 
answers  united  in  the  prayer  that  the  water 
rights  of  the  respective  parties  should  be  ad- 
measured as  to  qnantity  and  settled  as  to 
priority,  and  that  all  owners,  «xcept  the  an- 
swering defendant,  should  be  restrained  from 
using  more  than  their  share  of  the  water. 
The  action  was  referred  to  Milton  H.  Mer- 
wln  as  referee,  who  admeasured  in  cubic 
inches  the  water  that  each  owner  was  enti- 
tled to,  founding  his  Judgment  in  that  regard 
upon  the  description  of  the  water  rights  la 
the  respective  deeds  and  the  use  made  there- 
of, especially  the  early  use,  by  the  respective 
owners.  He  determined  the  questions  raised 
as  to  priority  of  rights  in  accordance  with 
the  order  in  which  the  rights  were  created, 
with  no  restrictions  as  to  place  or  purpose. 
The  Carthage  Electric  Light  &  Power  Com- 
pany appealed  to  the  Appellate  Division,  and 
from  Its  judgment  of  affirmance  to  this 
court 

Wilbur  A.  Porter,  for  appellant  Blon  R, 
Brown,  for  reqtondent  Carthage  Tissue  Pa- 
per Mills.  W.  B.  Van  Allen  and  Kllby  &  Nor- 
rls,  for  other  respondents. 

VANN,  J.  (after  stating  the  facts  as  above). 
No  question  is  raised  as  to  the  admeasure- 
ment of  the  water  by  the  learned  referee, 
who  discharged  that  difficult  duty  with  such 
Industry  and  skill  as  to  make  his  Judgment 
in  that  regard,  at  least,  of  lasting  value  to 
the  parties  and  their  successors  In  interest 
for  all  time  to  come. 

The  Carthage  Electric  Light  &  Power  Com- 
pany, the  appellant  however,  is  not  satisfied 
with  the  Judgment  of  the  referee  upon  the 
questions  raised  as  to  priority  in  the  right 
to  use  water  and  as  to  the  alleged  restric- 
tions of  the  use  to  particular  purxMses.  It 
claims  that  the  first  or  blast  furnace  prop- 
erty was  superior  in  right  to  the  next  grants, 
seven  in  number,  made  by  the  patentee  and 
his  successors,  and  that  through  the  deed  to 
Itself,  although  the  last  In  the  order  of  time, 
it  became  superior  to  the  blast  furnace  and 
hence  to  all  the  others.  It  also  claims  that 
the  covenants  in  the  earlier  grants  alleged  to 
restrict  the  use  of  water  to  the  purposes  spec- 
ified Inure  to  Its  benefit  and  Justify  it  in  de- 
manding that  the  restrictions  be  observed. 
These  questions  are  important  because  in 
low  water  there  is  not  enough  to  furnish  all 
the  parties  their  respective  shares.  The  opin- 
ion of  the  referee  upon  these  subjects  Is  so 
full  and  satisfactory  that  only  a  brief  ex- 
pression of  our  views  Is  required,  for  in  the 
main  we  adopt  his  conclusions  as  well  as  the 
reasons  given  In  their  support 

The  first  question  Is  founded  on  ft  single 
sentence  In  the  Stevens  deed,  so  called,  dated 
September  21,  1869,  which  created  the  prop- 
erty now  belonging  to  the  appellant  That 
sentence  Is  as  follows:  "Together  with  the 
right  to  the  use  of  water  sufficient  to  run  a 
gristmill  and  a  sawmill,  the  use,  however,  of 


said  water  to  be  subordinate  to  the  rights  of 
prior  purchasers  and  owners  of  the  mills  and 
machinery  now  erected  below,  the  above  de- 
scribed premises."  The  plaintiff,  which  now 
owns  the  blast  furnace  property,  claims  that 
by  the  terms  of  this  deed  there  was  reserved 
for  the  use  of  the  blast  furnace  so  much  wa- 
ter as  was  necessary  to  operate  It  The  ap- 
pellant claims  that  there  was  no  reservation 
for  the  use  of  the  blast  furnace  In  that  deed, 
and  that  therefore^  It  is  "entitled  to  the  first 
use  of  the  waters  of  the  river  to  the  extent  of 
the  quantity  reserved  In  the  former  grants 
for  the  use  of  the  blast  furnace."  In  other 
words,  as  the  appellant  Insists,  the  owner  of 
the  blast  furnace  property  sold  to  the  appel- 
lant's grantors  all  Its  rights  to  the  use  of  wa- 
ter to  the  extent  of  a  quantity  sufficient  to 
run  a  gristmill  and  a  sawmill. 

The  referee  found  as  facts  that  "at  the 
time  of  the  deed  to  Stevens  above  referred  to 
there  was  an  outstanding  contract  for  the 
sale  of  the  blast  furnace  property,  originally 
given  to  Budd  &  Bones  and  by  them  trans- 
ferred to  Cole  &  Allen,  and  the  furnace  bad 
been  put  In  running  order  by  the  said  ven- 
dees or  their  assigns  and  it  was  bdow  the 
property  conveyed  to  Stevena  It  was  the  in- 
tention of  the  parties  to  said  Stevens  deed 
that  the  use  of  water  given  by  that  deed 
should  be  subordinate  to  the  rights  appurte- 
nant to  said  blast  furnace  property." 

By  certain  facts  and  cimmistances,  duly 
proved,  but  too  numerous  to  motion,  the 
question  of  the  intention  of  the  parties  to 
the  Stevens  deed  became  one  of  fact  and  the 
unanimous  affirmance  by  the  Appellate  Di- 
vision makes  the  finding  above  quoted  con- 
clusive upon  that  subject  as  well  as  upon  thf 
question  whether  the  grantors  of  the  plain- 
tlfT  were  "purchasers  and  ownras"  prior  to 
the  deed  creating  the  appellant's  property. 
The  same  is  true  as  to  the  fact  found  that 
the  plaintiff's  property  is  below  the  property 
conveyed  to  Stevens,  which.  Indeed,  was  not 
disputed.  The  existence  of  the  outstanding 
contract  possession  by  the  vendees  and  im- 
provements made  by  them,  made  them  "pur- 
chasers and  owners,"  as  held  by  the  referee. 
They  were  the  equitable  owners,  and  the  ven- 
dors held  the  legal  title  In  trust  for  them. 
After  the  contract  matured  they  received  a 
deed,  which  related  back  to  the  date  of  the 
contract  and  conveyed  what  It  called  for. 
Their  possession  and  the  exercise  of  acts  of 
ownership  by  them  placed  the  grantors  of 
the  appellant  upon  Inquiry  as  to  the  nature 
and  extent  of  their  rights. 

The  blast  furnace  was  the  most  Important 
property  on  the  river  In  location,  size,  and 
value,  while  the  site  of  the  appellant  was  a 
small  accretion,  created  by  a  change  In  die 
location  of  the  dam,  and  granted  for  a  con- 
sideration almost  nominal.  For  11  years  aft- 
er the  conveyance  to  the  appellant's  grantors 
In  1869,  the  grantees  did  not  use  It  at  all  and 
prior  to  1890  It  had  been  utilized  for  only 
four  years,  using  ^^^^^^  |^ay,ji5^tV^  of 
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water.  The  bhist  famace  was  used  almost 
conttnuously  for  purpoaes  requiring  much 
power  and  the  language  of  the  conveyances 
creating  the  water  powers  was  full  and  clear 
In  describing  the  reservation  in  Its  favor. 
Until  about  the  time  this  action  was  com- 
menced the  appellant  and  Its  grantors  had  ne- 
ther exercised  nor  asserted  an7  claim  of  prior 
right  over  the  other  water  iwwers.  For  some 
time  prior  to  the  trial  the  appellant  had  ceas- 
ed to  use  Its  water  right  and  had  transferred 
its  plant  to  another  site,  while  the  blast  fur- 
nace property  was  in  use  all  the  time,  but  of 
late  years  not  for  a  blast  furnace.  As  the 
referee  said  In  his  opinion:  "There  had  been, 
however,  by  the  reservations  in  the  deeds  up 
to  that  titme  (1869)  a  practical  severance  of 
the  water  right  appurtenant  to  the  blast  fur- 
nace and  a  priority  glv^t  it  over  all  the 
grants.  •  •  •  The  construction  claimed 
for  the  clause  In  question  ml^t  In  case  of 
low  water  make  entirely  Inefficient  the  prior 
reservations  to  the  furnace.  It  seems  to  me 
to  be  very  clear  that  no  such  result  was  in- 
tended by  the  grantors,  and  that  there  was 
no  design  to  give  the  Stevens  right  a  prefer- 
ence to  the  furnace.  •  •  •  The  blast  fur- 
nace was  below  the  premises  conveyed  to 
Stevois,  and  It  had  been  placed  in  running 
order  a  short  time  before  the  'Stevens  deed. 
It  was  within  the  description  'the  mills  and 
machinery  now  erected  below,'  and  I  think 
was  what  was  Intended  to  be  preferred.  The 
siirronndlng  circumstances  clearly  point  to 
that  result,  and  the  deed  should  I  think  be  so 
construed." 

The  remaining  question  is  whether  the  cove- 
nants relating  to  the  use  of  water  in  the  ear- 
lier grants  were  Intended  to  limit  the  quan- 
tity rather  than  to  restrict  the  use.  If  the 
grantor  meant  to  part  with  only  so  much 
water  as  the  grantee  might  use  for  the  saw- 
mill, machine,  shop,  or  other  factory  named, 
it  inures  to  the  benefit  of  the  appellant,  not 
on  the  theory  that  It  can  avail  Itself  of  the 
covenant,  to  which  It  Is  a  stranger,  but  be- 
canse  that  was  all  that' was  granted  prior  to 
its  grsnt,  and  therefore  Its  right  Is  deter- 
mined by  that  ftict  If,  however,  the  grantor 
Intended  that  the  grantee  should  use  the  wa- 
ter for  the  purpose  designated,  because  It 
would  help  him  market  a  great  tract  of  land, 
the  covenant  would  not  limit  the  extent  at 
an.  The  leases  did  not  describe  the  water 
I^  measurement,  and  such  description  as 
there  is  could  hardly  be  more  IndeQnlte.  For 
instance,  a  machine  shop,  34  by  44  feet,  to  be 
ballt  of  stone,  might  be  so  built  as  to  require 
an  the  water  there  was,  which  manifestly 
was  not  the  Intention.  A  "machine  shop," 
a  "sawmill,"  or  a  "grlsmiU"  do  not  define 
with  enough  precision  to  be  of  much  aid, 
and  something  more  was  needed  to  limit  the 
quantity.  Not  one  of  the  water  powers  Is 
now  used  for  the  purpose  named  in  the  orig- 
inal grant  The  appellant's  power  was  never 
used  "to  run  a  gristmill  and  a  sawmlU,"  in 


accordance  with  the  provision  In  the  Stevens 
deed. 

On  the  face  of  the  grants,  when  each  is 
read  as  an  entirety,  doubt  arises  as  to  the 
meaning.  To  Illustrate,  w)iy  was  the  elab- 
orate covenant  "forever"  against  distilleries 
inserted.  If  the  primary  covenant  had  already 
limited  the  use  to  the  machine  shop  named 
therein?  Why  should  the  size  of  the  build- 
ing be  fixed,  If  purpose  and  not  quantity  was 
In  the  minds  of  the  parties?  Why  should 
there  be  covenants  to  build  If  use  rather  than 
development  was  the  object  aimed  at?  Why 
should  the  grantor  place  a  restriction  by 
covenant  upon  use,  from  which,  except  in 
the  case  of  a  distillery,  be  could  get  no  bene- 
fit. Instead  of  upon  quantity,  from  which  the 
benefit  Is  obvious?  Why  should  the  form  of 
the  restriction  be  to  this  mill.  Instead  of 
against  the  carrying  on  of  some  obnoxious 
business  In  the  mill?  These  and  other- ques- 
tions of  like  character  raise  doubts  In  the 
mind  of  one  who  reads  the  deed  In  order  to 
gather  the  Intention  therefrom  without  re- 
sorting to  other  considerations. 

As  was  said  In  an  Important  case:  "Was 
that  prior  use  to  be  limited  to  the  particu- 
lar lilnds  of  machinery  specified  in  the  res- 
ervation, or  were  the  terms  employed  as 
a  mode  of  determining  the  quantity  of  wa- 
ter the  prior  use  of  which  the  grantor  re- 
served to  himself?  In  other  words,  was  it 
Intended  that  the  grantor  should  be  re- 
stricted, in  the  use  of  the  water,  to  the  ma- 
chinery to  which  it  was  then  applied,  or 
might  he,  at  his  pleasure,  apply  the  same 
quantity  at  water  to  any  other  machinery? 
It  Is  a  general  rule  of  construction,  applica- 
ble to  grants  of  water  powers,  that  when  the 
question  arises  whether,  by  a  grant  of  a 
sufficient  quantity  of  water  to  propel  a  par- 
ticular kind  of  machinery,  the  terms  employ- 
ed are  used  merely  to  indicate  the  quantity 
of  water  Intended  to  be  granted,  or  to  re- 
strict the  use  of  the  water  to  tlie  machinery 
specified,  the  former  construction  is  to  be 
favored,  when  the  language  of  the  grant 
will  admit  of  such  construction.  The 
grounds  upon  which  this  rule  rests  are  two- 
fold: First,  It  is  more  beneficial  to  the 
grantee,  without  being  more  onerous  to  the 
grantor,  that- he  should  be  permitted  to  ap- 
ply the  water  granted  to  any  machinery  he 
pleases,  not  requiring  a  greater  amount  of 
power  than  that  specified  In  the  grant;  sec- 
ondly. It  la  supported  by  public  policy.  The 
interests  of  the  community  will  generally  be 
best  promoted  by  allowing  an  unrestricted 
aK>Ucatlon  of  the  power  to  such  machinery 
as  will  be  most  profitable  to  the  owner." 
Cromwell  v.  Selden,  3  N.  Y.  253,  255. 

This  case  was  followed  and  made  the 
basis  of  Judgment  In  Olmsted  v.  Loomls,  9 
N.  Y.  423,  428,  where  It  was  also  held  that 
"long  acquiescence  may  be  properly  regarded 
as  a  practical  construction  of  the  conveyance 
settled  between  the  parties  themselves,  by 
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which  the  right  of  the  complainants  to  nse 
the  water  for  the  purpose  of  driving  the  pa- 
pec  mill  is  established." 

All  the  cases  were  carefully  reviewed  tn 
Hall  V.  Sterling  Iron  &  Railway  Co.,  148 
N.  y.  432,  489,  42  N.  E.  1056,.  1058,  where 
the  rule  annonbced  In  Cromwell  v.  Selden 
was  adhered  to.  Among  other  things  Jndge 
Halght,  writing  for  the  cOurt,  said:  "It  Is  a 
question  of  intention  °to  be  determined  from 
the  language  of  the  grant  and  under  the  rul- 
ings of  our  courts  if  the  meaning  is  doubt- 
ful that  construction  shall  be  given  which 
shall  best  subserve  the  interests  of  the  pub- 
lic by  permitting  the  use  of  water  for  any 
legitimate  purpose  which  the  owner  may  de- 
flire."  Such  covenants  are  regarded  by  the 
■courts  as  contrary  to  public  policy,  because 
they  tend  to  so  shackle  business  as  to  retard 
■development  and  lessen  the  value  of  proper- 
ty. They  usually  appear  in  ancient  grants 
made  when  water  power  was  of  slight  value, 
and  could  be  used  with  profit,  but  for  few 
purposes  as  compared  with  the  present 
time.  The  grants  ordinarily  ran  to  purcfaas- 
'ers  who  Intended  to  erect  or  operate  a  partic- 
ular kind  of  mill,  so  that  the  name  of  the 
mill  afforded  a  convenient  method  of  de- 
scribing the  quantity  of  water  to  be  convey- 
«d,  but  it  was  so  loose  that  a  covenant  was 
■desirable  to  aid  in  measuring  the  quantity. 
Many  mills  of  the  kind  named  in  the  grants 
before  us,  such  as  sawmills,  gristmills,  and 
the  like,  can  no  longer  be  operated  to  any 
advantage  owing  to  changed  conditions,  and 
restriction  to  a  particular  use  might  so  in- 
cumber a  valuable  property  as  to  render  it 
almost  worthless.  Hence  the  courts  in  the 
construction  of  such  contracts,  when  the  lan- 
guage is  ambiguous,  should  be  liberal  to 
the  covenantor  and  strict  toward  the  cov- 
enantee. The  consideration  paid  for  the 
property  claiming  the  right  to  restrict  the 
use,  and  its  value  when  compared  with  that 
of  the  property  against  which  the  alleged  re- 
striction operates,  are  important,  for '  it  Is 
against  reason  that  in  making  a  grant  for  a 
very  small  consideration  the  grantor  intended 
to  cripple  a  large,  valuable,  and  important 
enterprise.  In  the  effort  to  discover  the  In- 
tention the  words  of  tbe  grant  should  not 
be  followed  blindly,  but  force  should  be  giv- 
en to  collateral  facts  and  circumstances 
known  to  the  parties  and  in  the  light  of 
which  they  made  their  contract  As  was 
said  by  Judge  Earl  in  a  case  resembling  the 
one  now  before  us  in  some  respects:  "Con- 
fltming  the  reservation  in  tbe  light  of  all 
the  circumstances  existing  at  the  time  of  the 


grant,  to  wit;  the  quantity  of  madiinery 
and  of  water  needed  for  its  operation,  tiie 
size,  value,  and  importance  of  the  factory 
as  compared  with  the  gristmill,  the  fluctuat- 
ing quantity  of  water  in  the  river,  which 
was  certain  to  decrease  as  the  country  was 
cleared  up,  there  can  be  no  inference  favor- 
able to  the  contention  of  tlie  defendant" 
Groat  V.  Moak,  94  N.  Y.  115,  127. 

Practical  construction  by  uniform  and  nn- 
quesUoned  acts  from  the  outset  especially 
when  continued  for  a  long  period  of  time,  is 
entitied  to  great,  if  not  controlling,  weight 
for  it  shows  how  the  parties  who  made  the 
contract  understood  it  If  they  do  not 
know  what  they  meant  '^ho  can  know? 
Such  a  construction  is  presumed  to  be  right 
because  it  was  made  by  the  parties  them- 
selves when  under  the  influence  of  conflict- 
ing interests.  This  is  true  whether  title  con- 
struction is  by  contemporaries  or  their  suc- 
cessors, for  It  is  self-interest  that  makes 
the  construction  valuable  and  safe.  As  we 
recentiy  said:  "When  the  parties  to  a  con- 
tract of  doubtful  meaning,  guided  by  self- 
interest  enforce  it  for  a  long  time  by  a  con- 
sistent and  uniform  course  of  conduct  so  as 
to  give  it  a  practical  meaning,  the  courts 
will  treat  it  as  having  that  meaning,  even 
if  as  an  original  proposition  they  might  have 
given  it  a  different  one."  City  of  New  York 
V.  New  York  City  Ry.  Ca,  193  N.  Y.  643, 
548,  86  N.  E.  586,  567. 

While  the  grants  may  permit  they  do  not 
require,  the  construction  contended  for  by 
the  appellant  as  they  are  by  no  means  free 
from  doubt  when  all  the  provisions  are  read 
together.  The  practical  construction  of  the 
parties  for  more  than  one  generation  in  most 
cases,  more  than  two  in  some  and  for  a  long 
period  in  all,  is  directly  the  reverse  of  that 
contention.  The  surrounding  circumstances, 
the  consideration  for  the  grants,  the  compar- 
ative size,  value,  and  importance  of  the  re* 
specUve  properties  alleged  to  be  superior  or 
inferior  in  right  the  environment  and  the 
apparent  object  of  the  grantor  in  creating 
the  properties  to  aid  In  building  up  the  lo- 
cality, all  point  in  another  direction.  We 
construe  the  grants  as  placing  a  limit  upon 
quantity  and  not  upon  purpose. 

The  judgment  appealed  from  should  be  af- 
firmed, with  costs. 

CULLBN,  a  J.,  and  GRAY,  HAIQHT, 
WIIXARD  BARTLETT,  HISCOCK,  and 
OOIXIN,  JJ.,  concur. 

Judgment  affirmed. 
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OBNTRAL  FUEL  CO.  v.  WALLACE. 

(No.  21,716.) 

(Supreme  Coart  of  Indiana.     Not.  29,  1910.) 

Mines  ard  1iIinebal8  (|  73*)— On.  and  Gab 

WEIXS— RlQHTS   ACQtIIRKD. 

An  owner  of  200  acres  of  land  leased  the 
r^iit  to  the  oil  and  gas  under  the  land,  with  the 

gnvilege  of  removing  the  same  within  10  years 
J  two  wells,  in  consideration  of  furnishing  gas 
for  mw  in  the  dwelling  house  on  the  premises. 
The  owner  Bnbseqnently  sold  80  acres,  inclading 
the  land  on  which  the  dwelling  house  stood,  and 
assigned  the  lease  to  the  purchaser.  The  pur- 
chaser and  the  leasee  agMed  that  the  gas  to 
be  mpplied  under  the  lease  should  be  supplied 
for  DM  in  another  building.  Mtid.  that  the 
owner  during  the  term  of  tne  lease  had  no  re- 
serred  gas  or  oil  rights  in  any  of  the  land,  and 
a  subsequent  lease  by  him  to  the  original  lessee 
before  the  expiration  of  the  period  of  the  oil 
and  gas  under  the  land  retained  was  ineffectual 
as  against  the  provisions  of  the  outstanding 
lease,  and  the  purchaser's  rights  in  the  land 
leased,  and  the  purchaser  could  recover  from 
the  lessee  damages  for  breach  of  the  lease,  and 
obtain  an  injunction  restraining  threatened  acts 
of  the  lessee  in  violation  of  his  rights. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
MmeralB,  Dec.  Dig.  S  78.*] 

Appeal  from  Circuit  Court,  Hancock  Coun- 
ty; Mark  E.  Forkner,  Special  Judge. 

Action  by  John  C.  Wallace  against  the 
Central  Fuel  Company.  From  a  Judgment 
for  plaintiff,  defendant  appealed  to  the  Ap- 
pellate Conrt,  and  it  (92  N.  E.  183)  trans- 
ferred the  case  to  the  Supreme  Court  under 
Bums'  Ann.  St  1908,  g  1399.    Affirmed. 

Cook  k  Cook  and  Smith,  Cambem  & 
Smitb,  for  appellant.  Jackson  &  Sample  and 
Douglass  Morris,  for  appellee. 

MONTGOMERY,  J.  Appellee  brought  this 
salt  to  recover  damages  for  the  breach  of 
a  contract  to  fnmish  natural  gas,  and  to 
enjoin  appellant  from  drilling  gas  wells  on 
his  land.  The  court  made  a  special  finding 
of  facts,  upon  which  concluslonB  of  law 
were  stated,  and  it  is  ciiarged  on  appeal  that 
the  court  erred  in  Us  conclusions  of  law. 

Tbe  special  finding  was,  in  substance,  as 
follows:  That  on  August  26,  1902,  Joslah 
G.  Alger  and  wife  owned  In  fee  simple  a 
tract  of  land,  particularly  described,  con- 
taining 20O  acres,  and  on  that  day  leased 
the  same  to  appellant  by  a  written  instru- 
ment, made  a  part  of  the  finding,  by  the 
terms  of  which  appellant  was  granted  the 
exclasire  right  to  drill  gas  and  oil  wells  on 
said  premises  for  a  term  of  ten  years  and 
to  lay  pipes  for  the  purpose  of  marketing 
tbe  product,  iMit  not  more  than  two  wells 
conld  be  drilled.  In  consideration  of  the 
grant,  the  Algers  were  to  receive  gas  from 
the  nearest  pipe  line  for  three  fires  and 
seven  lights,  to  be  used  in  the  dwelling 
bonse  situated  on  said  premises  or  at  the 
Alger  realdence  in  the  city  of  Rushville. 
This  lease  was  duly  recorded  October  17, 
1902,  In  tbe  ofBce  of  the  recorder  of  Rush 


county,  Ind.,  in  which  county  the  lands 
were  situated.  That  on  February  10,  1903, 
the  Algers,  by  warranty  deed,  conveyed  to 
appellee  80  acres  of  the  200-acre  tract,  and 
In  said  deed  as  part  of  the  consideration 
thereof  agreed  to  assign  to  appellee  the  gas 
and  oil  lease  above  mentioned  affecting  said 
lands  with  all  the  rights  and  privileges 
diereunto  'belonging.  Said  deed  was  duly 
recorded  in  the  office  of  the  recorder  of 
Rush  county  on  February  12,  1903,  since 
which  time  appellee  has  been  in  possession 
of  tlie  lands  therein  described.  That  the 
Algers  refused  to  assign  said  lease  to  appel- 
lee, and  In  October,  1908,  he  filed  suit  in 
the  circuit  court  of  Rush  county  against 
the  Algers,  alleging  that  they  had  wholly 
failed  to  assign  said  lease  to  blm  in  accord- 
ance with  their  agreement  in  said  deed,  and 
prayed  for  a  specific  performance  of  said 
agreement  That  the  cause  was  put  at  is- 
sue and  tried  by  said  court  at  its  November 
term,  1903,  and  said  court  therein  adjudged 
and  decreed  that  appellee  was  the  owner 
in  fee  of  all  rights  and  privileges  in  said 
lease  contained  which  had  been  owned  by 
Che  Algers  at  the  time  of  the  execution  of 
said  deed,  and  appointed  a  commissioner  to 
execute  a  proper  assignment  of  such  lease 
to  aiq;)ellee.  That  in  pursuance  of  the  order 
of  the  court  tbe  commissioner  named  did  on 
December  21, 1903,  execute  on  the  margin  of 
tbe  record  of  said  lease  an  assignment 
thereof  to  appellee.  That  the  officers  and 
agents  of  appellant  knew  of  the  rendition  of 
said  Judgment  and  of  the  assignment  of  said 
lease  at  the  dates  on  which  the  same  were 
rendered  and  assigned.  That  in  October, 
1903,  appellee  owned  and  resided  upon  a 
tract  of  ground  adjoining  the  80-acre  piece 
above  mentioned,  and,  while  said  suit  was- 
pending,  it  was  orally  agreed  between  ap- 
pellant and  appellee  that  tbe  bouse  in  which 
be  resided  should  be  piped  for  the  use  of 
natural  gas  and  connected  with  the  pipe 
line  running  along  the  adjoining  highway 
through  which  appellant  was,  and  is,  deliv- 
ering natural  gas  to  its  patrons,  and  from 
which  appellee  should  take  gas  for  three 
fires  for  heating  and  cooking  purposes  and 
for  seven  lights,  and  during  the  pendency 
of  said  suit  should  pay  therefor  at  the  rate 
of  16  cents  per  thousand  cubic  feet,  and,  if 
it  should  be  decreed  that  he  was  entitled 
to  an  assignment  of  the  said  lease  from  the 
Algers,  gas  for  said  fires  and  lights  should 
thereafter  be  furnished  free  to  appellee  at 
bis  residence.  Instead  of  the  residence  on 
the  lands  conveyed  by  Algers  to  appellee. 
That,  in  pursuance  of  said  agreement,  ap- 
peUee  piped  his  house  for  gas  at  an  expense 
of  $125,  and  appellant  connected  the  same 
with  its  pipe  line  and  furnished  appellee 
gas  for  said  fires  and  lights  until  October 
28,  190S.    That  appellee  paid  appellant  for 
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gas  at  tbe  rate  of  16  cents  per  thousand 
cubic  feet  until  December  21,  1903,  and 
tliereafter  sucti  gas  was  fumlsbed  to  lilm 
free.  That  on  June  1,  1904,  the  Algers  ex- 
ecuted to  appellant  another  lease  on  that 
part  of  the  land  not  conveyed  to  appellee, 
by  the  terms  of  which  appellant  was  au- 
thorized to  sinlc  on  said  lands  three  gas 
wells,  and  thereafter,  in  the  fall  of  1901, 
pursuant  to  said  second  lease,  did  drill  three 
gas  wells  on  said  land,  and  connect  the  same 
with  the  mains  by  which  gas  was  supplied 
to  Its  customers.  That  no  wdl  had  been 
drilled  on  appellee's  80-acre  tract,  or  on  the 
residue  of  the  Alger  lands  prior  to  tbe  ex- 
ecution of  said  second  lease.  That  on  Oc- 
tober 26,  1906,  appellant  notified  appellee 
tlkat  it  Intended  to  drUl  two  gas  wells  on 
his  80-acre  tract,  and  at  the  same  time  ex- 
pressed Its  willingness  to  continue  famish- 
ing gas  to  his  residence  for  three  fires  and 
seven  lights  free  of  charge  provided  it  was 
permitted  to  drill  the  two  wells  on  his  land, 
but  appellee  refused  and  stUl  refuses  to  per- 
mit appellant  to  enter  upon  his  land  for 
said  purpose.  That  on  October  28,  1906, 
appellant  shut  oS  tbe  connection  between 
its  pipe  lines  and  appellee's  residence,  and 
«ver  since  has  refused  to  deliver  any  gas  to 
said  residence.  That  appellant  is  a  corpora- 
tion engaged  In  the  business  of  mining,  dis- 
tributing, and  selling  natural  gas  in  Rush 
county,  and  has  a  pipe  line  running  along 
the  highway  near  appellee's  residence,  and 
no  other  person  or  corporation  is  engaged 
in  distributing  natural  gas  for  sale  to  cus- 
tomers within  1^  miles  of  appellee's  said 
residence.  Tliat  the  value  of  natural  gas 
for  three  fires  and  seven  lights  delivered  at 
appellee's  residence  Is  $55  per  year.  That 
the  rock  pressure  of  gas  in  said  field  has 
decreased  and  is  gradually  decreasing,  and 
natural  gas  is  of  a  fugitive  nature.  The 
court  found  from  the  foregoing  facts  that 
the  law  is  with  appellee,  and  that  he  was 
entitled  to  the  sum  of  $120.68  as  damages. 
The  contention  of  appellant  is  that  tbe 
conveyance  of  a  part  of  the  leased  land  to 
appellee  and  tbe  transfer  of  tbe  lease  to  him 
released  the  residue  of  the  Alger  tract  from 
tbe  obligations  of  tbe  lease.  This  insistence 
seems  to  as  manifestly  untenable.  The  Al- 
gers granted  to  appellant  the  exclusive  right 
to  the  gas  and  oil  under  a  body  of  land 
containing  200  acres,  with  tbe  privilege 
of  removing  the  same  within  a  i>eriod  of 
10  years  by  means  of  2  wells.  This  in- 
strument or  lease  was  duly  executed,  ac- 
knowledged, and  recorded.  The  subsequent 
sale  of  80  acres  of  the  tract  was  neces- 
sarily made  subject  to  the  provisions  of  tbe 
outstanding  lease.  The  gas  for  fires  and 
lights  stipulated  for  in  the  lease  was  to  be 
furnished  either  for  the  house  on  the  leased 
lands  or  for  the  Alger  residence  in  tbe 
city  of  Rnshville.  but  not  for  both.  In  the 
conveyance  of  the  80  acres  to  appellee  it 


was  agreed  that  he  shonld  also  have  all  tbe 
rights,  privileges,  and  benefits  of  the  lease 
which  rested  upon  the  entire  Alger  farm. 
It  was  agreed  in  the  deed  that  the  lease 
should  be,  and  in  pursuance  of  a  judicial 
decree  it  was,  assigned  to  appellee.  These 
transfers  did  not  purport  to  change  the 
terms  of  the  lease,  or  to  release  the  120 
acres  stUl  owned  by  the  Algers  from  its 
binding  force,  and  manifestly  did  not  and 
could  not  afTect  to  any  extent  the  property 
rights  granted  to  appellant  by  the  lease. 
Appellant  still  owned  the  gas  and  oil  under 
tbe  entire  tract  and  the  right  to  remove 
the  same  within  the  leased  term  by  means 
of  two  wells  to  be  located  at  such  places 
as  it  deemed  best  for  that  purpose  The 
Algers  during  tbe  period  covered  4>y  the 
lease  had  no  reserved  gas  or  oil  rights  in 
tbe  land.  Appellee,  by  his  purchase,  be- 
came the  owner  of  the  dwelling  house  on 
the  Alger  farm,  and  by  the  assignment  of 
the  lease  became  entitled  to  have  the  same 
supplied  by  appellant  with  gas  for  tliree 
fires  and  seven  lights.  By  an  amicable  ar- 
rangement between  appellant  and  appellee, 
the  stipulated  quantity  of  gas  was  furnished 
for  a  house  in  the  vicinity  then  occupied  by 
appellee,  instead  of  the  residence  on  the 
leased  premises.  This  arrangement  In  no 
wise  affected  the  rights  granted  to  appellant 
under  the  lease,  and,  the  wells  not  having 
been  yet  located,  it  might  have  drilled  both 
of  them  on  appellee's  80  acres  or  on  the  Al- 
gers' 120  acres,  or  one  on  each  tract,  at  its 
pleasure.  Tlie  location  of  tbe  wells  could 
not  discharge  any  part  of  the  leased  lands 
from  tbe  obligations  of  the  lease.  It  fol- 
lows that,  when  the  second  lease  was  ex- 
ecuted, the  Algers  had  no  gas  or  oil  rights 
to  convey  and  such  lease  was  InefTectual  as 
against  the  provisions  of  the  outstanding 
lease,  and  appellee's  rights  therein.  If  the 
Algers  could  then  have  made  a  valid  gas 
and  oil  grant  to  appellant,  they  conld  by 
the  same  right  have  conveyed  to  a  stranger, 
and  thereby  have  drained  the  gas  reservoir 
under  said  lands  to  the  damage  of  appel- 
lant and  forced  it,  willing  or  anwllling,  to 
locate  Its  two  wells  upon  appellee's  land.  It 
is  dear  that  such  a  second  lease  could  not 
be  made  to  the  damage  of  appellant,  and  It 
is  equally  clear  that  such  a  grant  to  appel- 
lant to  tbe  prejudice  of  appellee's  rights 
cannot  be  snstalned.  When  appellant,  al- 
though assuming  to  act  under  the  second 
lease,  sunk  two  wells  upon  the  Alger  land, 
its  drilling  rights  under  tbe  lease  affecting 
appellee's  tract  were  exhausted,  and  it  was 
bound  to  render  the  compensation  promised 
by  the  lease,  as  modified  by  subsequent 
agreement  It  follows  that  appellee  was  en- 
titled to  recover  damages  for  the  breach  of 
contract,  and  to  an  injunction  restraining 
the  threatened  acts  of  appellant  In  Tiolatl(»i 
of  bis  property  rights.  Brown  v.  Spilman, 
155  U.  S.  666.   15  Bup.  Ct  245,  39  Ia  Ed> 
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S04;  Westmoreland,  etc.,  Gas  C6.  y.  De  Witt, 
130  Pa.  235,  18  Atl.  724,  5  L.  R.  A.  731 ;  Id- 
dlanapolis  Nat.  Gas  Go.  v.  Klbbey,  135  lad. 
367,  35  N.  B.  392;  Allison  &  Evans'  Appea], 
77  Pa.  221;  Funk  v.  Haldeman,  53  Pa.  229. 
The  conclusions  of  law  stated  are  In  accord 
with  the  facts  found,  and  are  not  erroneous. 
Tbe  Judgment  Is  affirmed. 


on  ind.  TM) 

SCHONDBa.  T.  STATa    (No.  21,550.) 

(Snpreme  Court  of  Indiana.     Not.  29,  1910.) 

L  ISTOXICATINQ     LlQUOBS    (I    222*)— Stwii- 
CIENCT— E5XCEPTION8. 

An  indictment  charging  a  sale  of  intozlcat- 
faig  liquon  withont  a  license  in  violation  of 
Bams'  Ann.  &t.  1908,  |  8351,  need  not  negative 
the  exceptions  in  the  provisos  of  the  section 
that  the  provisions  shall  not  apply  to  those  en- 
gnged  as  'wholesalers  or  licensed  druggists. 

[H3d.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  gj  240-248;    Dec.  Dig.  | 

2:  CanaitAL  Law  (S  1163*)— Rktisw. 

Where  the  record  on  appeal  did  not  show 
that  accused  was  compelled  to  accept  a  jury 
and  go  to  trial  with  some  jaror  whom  be  would 
have  peremptorily  challenged  but  was  prevented 
from  doin^  by  the  raling  of  the  court  of  which 
he  complained,  or  that  lie  was  deprived  of  an 
opportunity  to  interpose  anv  peremptory  chal- 
lenge^ there  was  no  reversible  error  in  the  rul- 
ing. 

[EM.  Note.— For  other  cases,  see  Criminal  Law, 
Gent.  Dig.  if  3090-3090;   Dec.  Dig.  {  1163.*J 

S.  Jury  ({  113*)—Ruijno8— Review. 

The  court  may  in  its  discretion,  after  the 
Jury  have  been  passed  back  by  the  state  to 
aonued  for  bis  further  consideration,  requite  ac- 
-coved  either  to  exercise  his  right  to  further 
.challenge  or  to  accept  tbe  jury  as  then  composed, 
subject  to  his  right  to  subsequently  challenge 
any  juror  thereafter  called  to  replace  one  chal- 
lenged  or  excused  by  tbe  prosecuting  attorney, 

[Bd.   Note.— For  other  cases,  see  Jury,  Dec. 
Dig.  S  U3.*] 

4.  CRiiniTAi,  Law  (|  1171*)- Impbofeb  Abqu- 

HEITT  or  OoaNBE1>-lMUATEBIAI.  BRBOR. 

Where,  on  a  trial  for  selllnj;  intoxicating 
liquors  without  a  license,  the  evidence  showed 
that  the  accused  was  tbe  agent  of  a  brewing 
eompany.  the  argument  of  the  prosecuting  at- 
torney that  the  case  might  have  been  entitled 
the  state  against  the  brewing  company  by  ac- 
cused, its  next  friend,  was  so  far  justified  by 
the  evidence  that  it  was  not  ground  for  reversal. 
lEU.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  H  3128,  3127;  Dec.  Dig.  }  1171.*] 
6l  CKiMiirAL  Law  (|  1178*)  —  Affeax,  — Reo- 

OBD. 

An  instruction  cannot  be  considered  on  ap- 
peal, where  no  reference  is  made  to  it  by  the 
accused  in  the  points  made  in  his  brief  as  re- 
quired bv  Supreme  Court  Rule  22,  subd.  5  (55 

[HH.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {{  3011-3013 ;    Dec  Dig.  i  1178.*] 

&  Cbiminai.  Law  ({  1178*)— Affbai/— Qtrss- 

noRS  Reviewablk. 

Rulings  on  tbe  admission  and  rejection  of 
evidence  will  not  be  considered,  where  they  are 
outside  of  the. points  contained  in  the  brief  of 
accused. 

[Ed.  Note. — ^For  other  cases,  see  Criminal  Law. 
Cent  Dig.  SS  3011-3013;   Dec.  Dig.  {  117a*] 


7.  Cbimiwai.  Law  (|  1189*)  —  Vbbmot— Con- 
0i.ubivene8s. 

It  is  the  province  of  the  jury  to  make  all 
reasonable  inferences  properly  adduced  from  the 
facts  proven,  and,  to  justify  the  court  on  appeal 
in  disturbing  a  judgment  on  the  evidence  alone, 
the  evidence  must  be  of  such  a  character  as  to 
present  a  question  of  law  and  not  one  of  fact. 
[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  3074r^3083 ;   Dec.  Dig.  |  1159.*] 

8.  Criminal,  Law   (|  1150*)-^Vebdict— Oow- 
0lu8ivenes8. 

The  Supreme  Court,  in  reviewing  the  suf" 
ficiency  of  the  evidence  to  sustain  conviction, 
will  only  give  consideration  to  that  which  is 
moat  favorable  to  the  state. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig  ii  3OT4-S083 ;  Dec.  Dig.  |  1159.*] 

9.  IlTTOXICATINO  LIQUOB8  (|  236*)— Btidxrcb 
— SUFFICIBNCT. 

Evidence  held  to  justify  a  verdict  that  ac- 
cused sold  intoxicating  liquors  without  a  license 
in  violation  of  Bums'^Ann.  St  1908,  i  8351. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  Ii  300-322;    Dec.  Dig.  | 

10.  iktoxioatino  llquobs  (f  169*)— offenses 
—Parties  Liabus. 

One  consummating  a  sale  of  liquor  in  the 
state  as  the  agent  of  a  foreign  brewing  com- 
pany by  actually  delivering  the  liquor  to  the 
prosecuting  witness  in  the  state  u  guilty  of 
selling  intoxicating  liquors. 

[Bd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i{  187  188;    Dec.  Dig.  f 

Appeal  from  Circuit  (Toart,  De  Ealb  Coun- 
ty;  E.  A.  Bratton,  Judge. 

George  Schondel  was  convicted  of  selling 
Intoxicating  liquors  without  a  license,  and  he 
appeals.    Afl^med. 

W.  W.  Sharpless,  Edgar  W.  Atkinson,  and 
B.  F.  Enos,  for  appellant  James  Bingham, 
Alexander  O.  Gavins,  Edward  M.  White,  and 
William  H.  Thompson,  for  the  Stata 

JORDAN,  J.  Appellant  was  indicted  t^  a 
grand  jury  of  De  Kalb  county,  upon  the 
charge  of  having  violated  section  1  of  an  act 
of  tbe  Legislature  of  this  state  entitled  "An 
act  to  better  regulate  the  sale  of  intoxicating 
liquors,"  etc.  Acts  1907,  p.  689;  section 
8351,  Bums'  Ann.  St  1908.  The  offense  as 
charged  in  the  indictment  is  that  he,  on 
March  6,  1909,  at  the  county  of  De  Kalb 
In  the  state  of  Indiana,  did  unlawfully  sell 
to  Herman  Newman,  for  the  price  of  $1,  12 
quarts  of  intoxicating  liquor,  to  wit,  beer; 
he  not  then  and  there  being  licensed  so  to 
do.  The  exceptions  made  by  the  provisos  of 
the  section  In  question,  namdy:  "That  none 
of  the  provlBlons  of  this  act  shall  apply  to 
any  person,  firm  or  corporation  engaged  as  a 
wholesale  dealer  who  does  not  sell  in  leas 
quantities  than  five  gallons  at  a  tlme^  and 
provided  that  none  of  the  provisions  of  this 
section  shall  apply  to  any  druggist  or  phar- 
madst  who  is  licensed  as  such  by  the  state 
board  of  pharmacy" — ^were  negatived  by  the 
indictment  Appellant  unsuccessfully  movedT 
to  quash  the  Indictment,  and  upon  his  plea 
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of  not  gniltr  be  was  tried  by  a  jnry  and  a 
verdict  returned  finding  him  gnllty  as  charg- 
ed, and  assessing  against  him  a  fine  of  $50. 
His  motion  for  a  new  trial  was  denied,  and 
Judgment  fras  rendered  on  the  verdict.  The 
alleged  errors  In  this  appeal  upon  which  he 
predicates  his  demand  for  a  reversal  of  the 
Judgment  below  arise  out  of  overruling  of 
the  motion  to  quash  the  Indictment  and 
overruling  the  motion  for  a  new  trial. 

It  la  first  urged  that  the  Indictment  should 
have  been  quashed  because  It  does  not  suffi- 
ciently negative  the  exceptions  embraced  In 
the  provisos  to  which  we  have  referred.  It 
was  not  necessary  to  negative  any  of  the  ex- 
ceptions made  by  the  provisos.  This  iden- 
tical question  was  presented  in  Tazel  v. 
Btate,  170  Ind.  035,  84  N.  B.  972,  and  decided 
adversely  to  appellant's  contention. 

When  the  Jury  was  being  impaneled  In 
this  cause,  and  after  the  defendant  had  ex- 
amlned  all  of  the  12  Jurors  composing  the 
panel,  and  having  excused  1,  he  thereupon 
passed  the  Jury  over  to  the  prosecuting  at- 
torney. After  the  latter  had  fully  examined 
the  jurors,  be  excused  one  and  thereupon 
passed  the  Jury  back  to  the  defendant  The 
latter  then  excused  one  of  the  Jurors,  who 
was  a  member  of  the  regular  pan^  and  ex- 
amined others  who  had  been  called  by  the 
sherUr  to  sit  upon  the  Jury  in  the  place  of 
those  excused.  He,  by  his  counsel,  then  an- 
nounced to  the  court  that  he  would  pass  the 
Jury  for  the  present.  The  court  thereupon  re- 
quired him  to  pass  the  Jury  definitely  as 
to  all  the  jurors  then  composing  the  panel, 
and  to  determine  definitely  whether  the  Jury 
as  then  composed  was  satisfactory  to  him 
btfore  he  r^assed  it  again  to  the  state. 
This  the  defendant  refused  to  do,  but  claim- 
ed the  right  to  further  challenge  after  the 
prosecuting  attorney  had  repassed  the  Jury 
to  him.  Thereupon  the  court  ruled  that  It 
would  permit  the  defendant  to  exercise  per- 
emptory challenges,  or  for  cause  as  to  per- 
sons who  might  be  called  to  sit  upon  the  Jury 
to  r^Iaoe  any  Juror  or  jurors  who  might 
thereafter  be  challenged  or  excused  by  the 
prosecuting  attorney.  To  this  ruling  of  the 
court  requiring  the  defendant  to  make  all  the 
peremptory  diallenges  before  the  jury  was 
repassed  and  turned  over  to  the  state's  at- 
torney, the  defendant  excited  and  urges  it 
in  this  appeal  as  error.  On  this  point  the 
record  presents  no  reversible  error,  as  it 
is  not  disclosed  that  be  was  compelled  to 
accept  the  Jury  and  go  to  trial  before  It 
with  some  Juror  thereon  whom  he  would  have 
peremptorily  diallenged  but  was  prevented 
from  doing  so  by  the  ruling  of  the  court  of 
which  he  complains.  It  does  not  appear  by 
the  record  that  he  was  In  any  manner  de- 
prived of  an  opportunity  to  Interpose  any 
peremptory  chall^ige  in  respect  to  some  mem- 
ber of  the  jury.  Under  the  circumstances, 
there  was  no  error  in  the  ruling  in  question. 
McDonald  V.  State,  172  Ind.  393,  88  N.  E.  673. 
Again,  upon  another  view  of  the  question. 


and  it  may  be  said  that  the  court  had  the 
right,  in  the  exercise  of  its  discretion,  atta 
the  Jury  had  been  passed  back,  by  the  state 
to  the  defendant  for  his  further  considera- 
tion, to  require  appellant  either  to  exercise 
his  right  to  further  challenge  or  to  accept 
the  Jury  as  it  was  then  composed,  subject, 
however,  to  his  right  to  thereafter  challenge 
any  Juror  who  might  be  called  fey  the  sheriff 
to  replace  one  who  had  been  challenged  or 
excused  by  the  prosecuting  attorney.  Mc- 
Donald v.  State,  supnu 

During  the  argument  to  the  jury  by  the 
prosecuting  attorney,  that  official  said :  "This 
case  is  ^titled  The  State  of  Indiana  t. 
George  Schondel';  but  It  might  as  well  be 
entitled  'The  State  of  Indiana  v.  Diehl  Brew- 
ing Oo.,  by  George  Sdiondel,  its  next  friend' " 
— and  that  the  Diehl  Brewing  Company  was 
at  the  back  of  the  defendant  tn  this  prose- 
cution. To  these  statements  made  by  the 
prosecuting  attorney  to  the  Jury  appellant  ob- 
jected, but  his  objection  was  overruled.  Up- 
on this  ruling  he  seeks  to  predicate  rever- 
sible error.  Possibly  it  may  be  said  that 
these  statements  of  the  state's  attorney  re- 
lated merely  to  a  collateral  matter  which 
did  not  have  any  bearing  upon  the  guilt  of 
the  defendant  Nevertheless  there  is  evi- 
dence In  the  case  to  show  that  the  beer  which 
appellant  Is  charged  with  having  unlawfully 
sold  was  brewed  by  the  Diehl  Brewing  Com- 
pany and  shipped  by  the  latter  to  the  town 
of  Garrett  In  De  Kalb  county,  Ind.  The 
brewery  is  situated  at  the  city  of  Defiance, 
Ohio,  at  which  {dace  the  company  conducts 
its  business.  As  shown  by  the  evidence,  ap- 
pellant had  been  the  agent  of  this  company 
in  delivering  Its  beer  to  persons  at  said 
town  of  Garrett  before  De  Kalb  county  be- 
came anti-saloon  territory  by  virtue  of  re- 
monstrances filed  against  the  liquor  traffic  un- 
der tiie  Moore  law.  After  De  Kalb  county 
became  dry  territory,  he  still  continued  t» 
act  and  serve,  as  he  stated  at  the  trial  upon 
the  witness  stand,  as  the  agent  of  the  com- 
pany in  gathering  up  and  returning  Its  empty 
bottles  which  had  contained  beer  shipped  by 
the  company  to  consumers  in  the  town  of 
Garrett  and  other  points  in  said  county. 
He  appears  to  have  solicited  orders  from  per- 
sons for  beer  to  be  shipped  to  them  by  said 
brewing  company.  The  brewing  company  at 
the  trial  had  present  one  of  Its  principal 
officers  who  testified  in  behalf  of  defendant 
Under  the  evidence,  it  was  the  theory  of  tho 
state  upon  the  trial  that  appellant,  in  de- 
livering the  beer  In  question  to  the  prosecut- 
ing witness  and  in  collecting  from  him  the 
money  therefor,  was  acting  as  the  agent  of 
the  Dlebl  Brewing  Company.  There  is  evi- 
dence tending  to  sustain  this  theory.  The 
state  was  warranted  in  placing  a  construc- 
tion upon  the  evidence  and  drcnmstances 
and  thereunder  claiming  that  the  Diehl 
Brewing  Company  was  interested  In  the  case 
and  was  standing  by  an>ellant  Its  agents 
or  back  of  him  in  this  prosecution. 
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Were  It  conceded  that  the  state's  attor- 
ney in  making  the  statements  of  which  ap- 
pelant complains  transgressed  the  bounds  of 
legal  argnment,  still  the  statements  cannot 
be  said  to  be  of  snch  weight  or  importance 
as  to  afford  appellant  ground  for  reversible 
error,  for,  as  said  in  Combs  v.  State,  75  Ind. 
215:  "If  every  Immaterial  assertion  or  state- 
ment which  creeps  Into  an  argnment  were 
to  be  held  groond  for  reversal,  courts  would 
be  so  much  occupied  in  crittclslng  the  ad- 
dresses of  advocates  as  to  have  little  time  for 
anything  else.  A  common  fairness  requires 
that  courts  should  ascribe  to  Jurors  ordi- 
nary intelligence,  and  not  disregard  their 
verdicts  because  counsel  during  their  argu- 
ment may  have  made  some  general  state- 
ments not  supported  by  the  evidence.  Of 
course,  there  may  fee  cases  where  the  mat- 
ters stated  are  so  weighty  and  important  as 
to  do  the  accused  injury,  and,  whenever  this 
is  BO,  the  appellate  court  should  not  hesi- 
tate to  adjudge  a  reversal."  And,  as  again 
asserted  in  Morrison  v.  State,  76  Ind.  335: 
"If,  for  every  transgression  of  the  prosecut- 
ing attorney  beyond  the  bonnds  of  logical 
or  strictly  legal  argument,  the  defendant 
coald  claim  a  new  trial,  few  verdicts  could 
stand,  and  the  administration  of  criminal 
Jasttce  would  become  impracticable."  It  fol- 
lows, under  the  drcnmstances,  that  the  court 
did  not  err  in  overruling  appellant's  objec- 
tions to  the  argument  in  aneetlon. 

The  trial  court  appears  to  have  given  a 
series  of  instructions  to  the  Jury.  Counsel 
for  appellant  claim  that  charge  or  instruc- 
tion Ko.  9  given  by  the  conrt  on  its  own  mo- 
tion Is  erroneous;  but  this  charge  cannot 
be  considered  for  the  reason  that  no  refer- 
ence whatever  is  made  to  it  by  appellant  in 
the  points  made  in  his  brief,  as  required  by 
the  fifth  subdivision  of  rule  22  (56  N.  B.  vl) 
of  this  court  See,  also,  Pittsburgh,  etc.,  R. 
Co.  ▼.  Lightheiser,  168  Ind.  4S8,  78  N.  B. 
108S;  Knaro  v.  State,  168  Ind.  158,  79  N.  B. 
1076;  Baltimore,  etc.,  R.  Co.  v.  Bvans,  169 
Ind.  410,  82  N.  E.  773;  Town  of  Windfall 
City  T.  First  National  Bank,  172  Ind.  679,  87 
K.  B.  984.  89  N.  B.  811. 

Other  questions  argued  by  appellant's  coun- 
sel, which  relate  to  objections  sustained  to 
qneetlonB  propounded  to  witness  or  witness- 
es, must  be  dismissed  without  consideration 
for  the  same  reason  that  they  are  outside  of 
the  points  contained  In  the  brief. 

It  is  next  and  finally  Insisted  that  the  ver- 
dict of  the  Jury  is  not  sustained  by  sufficient 
evidence  and  is  contrary  to  law.  The  pronh 
osltlon  is  well  settled  that  on  the  trial  of  a 
cause  It  Is  the  province  of  the  jury  er  the 
court  acting  In  the  place  of  a  Jury  to  make 
aU  reasonable  and  fair  Inference  which  may 
be  proi)erly  deduced  from  facts  proven.  In 
ord*^  to  warrant  us  in  disturbing  a  Judgment 
of  the  trial  court  upon  the  evidence  alone, 
the  latter  must  be  of  such  a  character  as  to 
raise  or  present  a  question  of  law  and  not 
merely  one  of  fact    Mead  v.  Bark,  160  Ind. 


577,  60  N.  B.  SS8,  and  cases  there  cited; 
WlUiams  V.  State,  165  Ind.  472,  76  K*.  B. 
875,  2  L.  R.  A.  (N.  S.)  248,  and  cases  there 
died;  Diamond  Block  Coal  Co.  v.  Cuthbert- 
son,  166  Ind.  290,  300,  76  N.  B.  1060. 

In  reviewing  the  evidence  in  a  case  on  ap- 
peal, this  court  only  regards  or  gives  con- 
sideration to  that  which  is  most  favorable 
to  the  party  prevailing  In  the  lower  court 

There  is  evidence  going  to  show  that  ap- 
pellant, before  De  Kalb  county  became  "dry 
territory,"  served  at  the  town  of  Garrett  as 
the  agent  of  said  Diehl  Brewing  Company. 
The  brewery  of  this  company  is  situated  at 
Defiance,  Ohio,  at  which  place  the  business 
of  the  company  is  conducted.  Before  the 
country  became  "dry,"  the  company  sold  and 
shipped  beer  to  persons  operating  saloons  at 
Garrett  and  other  points  in  De  Kalb  county. 
Appellant  admitted  at  the  trial,  while  testi- 
fying as  a  witness  on  his  own  behalf,  that, 
after  the  county  became  "dry,"  he  still  con- 
tinued to  act  as  the  agent  of  the  brewing 
company,  only,  as  he  claimed,  for  the  pur- 
poses of  gathering  up  its  empty  beer  bottles 
and  shipping  them  back  to  the  company  at 
Defiance,  Ohio,  for  which  services,  as  he 
stated,  the  company  paid  him  $60  per  month. 

On  January  23,  1909,  he  appears  to  have 
gone  to  the  home  of  Mr.  Herman  Newman, 
the  prosecuting  witness,  who  resided  in  the 
town  of  Garrett  and  solicited  from  Mrs. 
Newman,  wife  of  Herman,  an  order  to  the 
Diehl  Brewing  Company  for  a  certain  num- 
ber of  cases  of  beer.  He  had  with  him  at 
the  time  blank  orders  for  beer,  with  which 
it  appears  he  had  been  supplied  by  the  Dlebl 
Brewing  Company.  He  requested  Mrs.  New- 
man to  sign  the  order.  After  she  signed  It, 
he  placed  it  in  an  oivelope  and  mailed  it  at 
the  post  (^ce  at  Garrett  Ind.,  addressed  to 
the  Diehl  Brewing  Company  at  Defiance, 
Ohio.  This  order  read  as  follows;  "No.  815. 
Jan.  23,  1909.  To  the  Christ  Diehl  Brewing 
Co.,  Defiance,  Ohio — Gentlemen:  Ton  will 
please  enter  my  order  for  and  deliver  to  me 
as  needed  the  following  goods:  (Here  the 
number  of  cases  of  beer  is  set  out)  Tours 
very  truly,  Mrs.  H.  Newman."  Beneath  her 
name  on  the  order  appears  the  following: 
"Order  taken  by  George  Schondel,  salesman." 
There  were  6  cases  of  the  beer  shipped  to 
Newman  and  about  260  cases  In  all  shipped 
by  the  company  in  the  same  car  load  to  oth- 
er persons.  The  beer  was  all  consigned  by 
the  brewing  company  to  itself  at  Garrett, 
Ind.;  but  the  cases  intended  for  the  differ- 
ent persons  were  labeled  in  their  names. 
The  orders  sent  to  the  brewing  company,  aft- 
er being  approved  by  it,  were  sent  to  appel- 
lant, and  he  kept  them  on  file  until  the  beer 
shipped  to  various  i)ersons  was  consumed. 

Herman  Newman  testified  that  he  received 
some  beer  from  the  Diehl  Brewing  Company 
on  the  last  day  of  March ;  that  he  had  not 
made  out  the  order  for  the  beer,  but  it  was 
made  out  by  his  wife;  that  prior  to  March 
6,  1909,  be  bad  not  sUsg^  any  order^  99^C 
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rected  appellant  to  deUver  to  btm  any  beer. 
He  was  to  pay  $1  for  12  bottles  of  beer,  and 
did  pay  appellant  $1  for  tbe  beer  which  he 
delivered  to  blm  on  March  €tb.  Appellant 
testified  that  he  did  not  know  whether  the 
brewing  company  had  accepted  or  approved 
the  order  which  he  had  sent  in  for  Mrs. 
Newman  until  the  company  had  shipped  him, 
as  he  stated,  the  car  load  of  beer;  that  he 
delivered  12  bottles  of  this  beer  to  Herman 
Newman  on  or  about  March  6th ;  that  New- 
man paid  him  for  all  his  beer  $i  and  $4  at 
a  time ;  and  that  after  he  collected  the  mon- 
ey he  sent  it  to  the  Dlehl  Brewing  Compa- 
ny. He  claimed  that  be  took  possession  of 
the  beer  after  it  had  been  shipped  and  con- 
signed to  the  brewing  company,  and,  at  the 
request  of  Mr.  Newman,  he  placed  it  in  cold 
storage  and  delivered  the  beer  to  Newman 
in  amounts  and  at  times  as  requested. 

Mrs.  Newman  testified  that  they  telephon- 
ed an  order  to  appellant  whenever  they  want- 
ed any  beer,  and  that  he  would  bring  them 
the  amount  which  they  desired.  Appellant 
testified  that  the  order  which  he  procured 
from  Mrs.  Newman  was  returned  to  him  by 
the  brewing  company  from  three  to  four 
days  after  it  had  been  sent  In,  and  that  he 
placed  it  on  file  in  his  office  and  kept  a  rec- 
ord of  the  order. 

Appellant  admitted  that  he  had  no  order 
from  Newman  to  take  possession  of  the  beer 
shipped  over  the  railroad  until  after  the  6th 
of  March,  1900,  and  that  he  did  not  have 
any  order  from  Xewman  to  the  railroad  com- 
pany for  the  beer  which  be  delivered  to  him 
on  the  6th  of  March.  All  shipments  made  by 
the  Dlehl  Brewing  Ck>mpany  to  c(Hisumers 
came  in  cases  marked  to  them,  and  all  came 
together  in  a  car  load  which  had  been  ship- 
ped by  the  company  to  retailers  and  others. 

In  addition  to  what  we  have  set  out,  there 
are  other  circumstances  and  evidence  in  the 
case  tending  to  show  that  appellant  sold  and 
delivered  the  beer  for  the  price  stated  to 
Herman  Newman  at  the  town  of  Garrett, 
De  Ealb  county,  Ind.,  on  or  about  the  date 
charged  in  the  indictment  It  does  not  ap- 
pear that  any  beer  was  shipped  to  Mrs.  New- 
man by  the  brewing  company  in  pursuance 
of  the  order  which  she  sent.  In  fact,  appel- 
lant upon  cross-examination  on  the  witness 
stand  at  the  trial  virtually  admitted  that  the 
beer  in  question  was  not  sold  upon  the  or- 
der signed  by  Mrs.  Newman;  that  it  was 
not  consigned  to  Mr.  Newman ;  and  that  he 
neither  had,  nor  was  it  necessary  for  him 
to  have,  any  order  from  Mr.  Newman  to  the 
railroad  company  to  deliver  the  beer  over 
to  him  (appellant).  The  order  signed  by  Mrs. 
Newman,  as  shown,  was  dated  the  23d  day 
of  January,  1909,  but  she  claimed  upon  the 
witness  stand  that  it  was  signed  some  time 
in  March  of  that  year.  Mr.  Newman  stated 
that  he  had  given  an  order  to  the  railroad 


company  In  respect  to  the  beer  after  appel- 
lant had  been  indicted  in  this  case. 

Certainly  the  evidence  in  the  case  Is  suffi- 
cient to  sustain  the  verdict  of  the  Jury.  It 
is  Immaterial  whether  appellant  made  the 
sale  at  Garrett  as  the  agent  of  the  brewing 
company  or  on  his  own  account  Upon  ei- 
ther view  he  would  be  guilty  of  selling  intox- 
icating liquors  as  an  unlicensed  dealer.  If 
he  consummated  the  sale  of  the  beer  at  the 
town  of  Garrett  in  this  state  as  the  agent  of 
the  Dlehl  Brewing  <3ompany  by  actually  de- 
livering the  beer  in  question  to  Herman 
Newman,  the  prosecuting  witness,  then,  un- 
der the  drcumstances,  he  would  be  guilty  of 
the  offense  charged  against  him  by  the  in- 
dictment Berger  v.  State,  50  Ark.  20,  6  S. 
W.  15. 

Under  the  facts  in  this  case,  no  question 
of  interstate  commerce  is  involved. 

No  available  error  being  presented,  the 
Judgment  Is  therefore  affirmed. 


O-U  Ind.  «84) 
STATB  ex  reL  SEIFRETT  t.  BBANNER. 
(No.  21,674.) 

(Supreme  Court  of  Indiana.    Nov.  29, 1910.) 

1.  CoNTEacPT  (M   56,  66*)— Refusal  to  Re- 
QuiBB  Bail— DiscKETioN. 

The  refusal  to  require  defendant  in  a  con- 
tempt proceeding  to  give  bail  is  in  the  sound 
discretion  of  the  trial  court,  reviewable  only  for 
abuse  of  such  discretion,  which  ia  not  the  case 
where  It  is  held  the  affidavit  for  the  proccedinfr 
is  bad. 

[Ed.   Note.— For  other  cases,   see   Contempt, 
Cent.  Dig.  §§  167,  234;  Dec.  Dig.  §§  56,  66.*] 

2.  Contempt  (§  56*)— Appeai/— Right  of  Re- 
lator TO    CX>1IFI.AIN— REFUSAI.  to   RBQUISB 

Bail. 

Petitioner  or  relator  in  a  contempt  proceed- 
ing cannot  comi^in  of  the  refusal  to  require  de- 
fendant to  give  bail;  the  affidavit  for  the  pro- 
ceeding having  been  insufficient  to  charge  a  con- 
tempt. 

[Ed.  Note.— For  other  cases,   see   Contempt, 
Dec.  Dig.  i  56.»] 

3.  Contempt  (i  54*)  —  Aitfidavit  —  Rehakbt- 
INO  Within  Two  Ye:abs  Afteb  Divorce. 

The  affidavit  for  a  contempt  proceeding 
against  K.,  cbar^ng  that  on  a  certain  day  she 
was  granted  a  divorce  by  a  court  of  the  state, 
and  prohibited  from  remarrying  for  two  years, 
and  that  within  that  time  she  did  remariy,  is  in- 
sufficient, as  not  charging  her  with  the  viola- 
tion of  a  legal  order  of  the  court,  or  the  viola- 
tion of  a  statute  imposing  a  penalty;  Bums' 
Ann.  St.  1908,  i  1065,  providing  merely  that  a 
party  against  whom  a  judgment  of  divorce  ia 
rendered,  "without  other  notice  tlmn  publication 
in  a  newspaper,"  may  not  remarry  within  two 
years  thereafter,  end  that  this  shall  be  stated  in 
the  judgment;  the  order  in  the  judgment  of 
divorce  being  but  a  statement  of  the  statute,  and 
its  violation  Ijeing  but  the  violation  of  the  stat- 
ute, the  proceeding  being  criminal,  no  civil- 
rights  being  involved;  and  it  therefore  not  being 
permissible  to  indulge  any  presumption  that  the 
divorce  was  granted  without  any  other  notice 
than  publication  in  a  newspaper. 

[Ed.    Note.— For   other  cases,   see   Contempt 
Dee.  Dig.  §  54.*] 


•For  other  ca*ea  s««  same  topic  and  section  MVUBER  In  Dao.  Dig.  *  Am.  Dig.  Kay  No.  Series  &  Rep'r  IndaxM 

Digitized  by  VJVJUVIC     " 


iDd.) 


STATE  V.  BRANNBE. 


71 


4.  CasamiAi.  Law  Q  304*)— Judioiai.  Notice. 
Judicial  notice  of  tlie  record  in  the  divorce 
case  cannot  be  taken  in  a  contempt  proceeding 
for  remaRTing  within  two  years  of  the  judg- 
ment of  divorce,  a  collateral  matter  growing  out 
of  the  original  case. 

[IBd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  711 ;  Dec.  Dig.  i  304.*] 

Appeal  from  Circait  Court,  St  Joseph 
County;  Walter  A.  Eiink,  Judge. 

Contempt  proceedings  on  the  relation  of 
Jobn  Seifret  against  Ada  J.  Branner.  De- 
fendant was  discharged,  and  relator  and 
the  state  appeal.    AflBrmed. 

Cyras  B.  Pattee,  Fred  C.  Gabriel,  James 
Bingham,  Alexander  G.  Cavlns,  William  H. 
Thomiwon,  and  Edward  M.  White,  for  appel- 
lants. Joseph  O.  Orr  and  Charles  Weidler, 
for  appellee. 

MXESIS,  G.  J.  Appellee  was  sought  to  be 
charged  with  an  Indirect  contempt  upon  the 
filing  of  an  affidavit  charging  that  on  the 
lath  day  of  AprU,  1908,  Ada  J.  King  was 
granted  a  divorce  from  Archillious  King  by 
the  St  Joseph  circuit  court  given  her  maid- 
en name  of  Ada  J.  Gripe,  and  prohibited 
from  remarrying  for  a  period  of  two  years 
from  said  date;  that  the  said  Ada  J.  King, 
alias  Ada  J.  Branner,  did  willfully,  know- 
ingly, and  corruptly  violate  said  order  of 
court  by  marrying  William  Branner  on  the 
16th  day  of  May,  1908,  In  the  dty  of  St 
Joseph,  state  of  Michigan.  That  both  par- 
ties to  said  marriage  were,  and  had  been 
for  more  than  two  years  preceding,  residents 
of  the  state  of  Indiana,  St  Joseph  county, 
and  Immediately  after  said  marriage  return- 
ed thereto,  and  lived  and  cohabited  there- 
after In  said  county  and  state  until  the  27th 
day  of  November,  1909.  This  affidavit  was 
not  filed  In  the  original  cause  for  a  divorce, 
out  was  filed  as  an  Independent  proceeding 
entitled,  "In  the  matter  of  the  Charges 
against  Ada  J.  Branner,"  and  conducted  by 
that  style,  up  to  this  appeal.  Upon  the  filing 
of  this  affidavit  a  rule  was  entered  against 
the  appellee  to  show  cause.  If  any,  why  she 
should  not  be  punished  as  for  contempt  to 
which  she  appeared.  An  affidavit  was  tiien 
filed  charging  that  she  was  about  to  leave 
the  jurisdiction,  and  remain  absent  to  avoid 
hearing  and  punishment  and  upon  this  affi- 
davit a  motion  was  made  by  the  prosecuting 
attorney  to  require  her  to  give  bond  for  her 
contlnned  appearance  pending  the  determi- 
nation of  the  canse.  This  motion  was  over- 
mled,  and  the  petitioner  excepted,  and  her 
motion  to  discharge  the  rule  for  tlie  reason 
that  the  Information  did  not  state  facts  suf- 
ficient to  constitute  a  contempt  was  sustain- 
ed, appellee  dUfcbarged,  and  the  relator  and 
the  state  severally  excepted. 

The  questions  on  these  rulings  are  the 
only  questions  presented.  As  to  the  motion 
to  require  the  appellee  to  give  bail,  whilst 
tbe   facts   stated   in  the   affidavit  standing 


alone  would  undoubtedly  have  authorized  tbe 
court  to  require  a  ball,  the  fact  that  It  was 
not  required,  and  that  it  was  a  matto;  In 
the  sound  discretion  of  the  court,  would  only 
authorize  our  interference  In  case  of  Its 
abuse.  The  court  in  passing  upon  the  mo- 
tion to  require  bail  was  required  to  look  to 
the  charge  made,  and  In  the  form  made, 
and  as  the  affidavit  was  held  bad.  It  is  clear 
that  the  court  was  justified  in  not  requiring 
ball ;  for  to  have  required  bail  when  appellee 
might  not  have  been  able  to  give  It  and 
thereby  be  compelled  to  go  to  jail,  and  the 
court  afterward  conclude  that  no  offense 
had  been  charged,  would  have  been  able  to 
do  a  great  wrong  without  accomplishing  a 
right ;  besides,  if  the  affidavit  was  insufficient 
to  charge  a  contempt  the  petitioner  or  re- 
lator cannot  complain  of  the  refusal  to  re- 
quire ball,  BO  that  the  only  material  In- 
quiry here  is  as  to  the  sufficiency  of  tbe  affi- 
davit upon  the  charge  of  contempt  The 
argument  presented  by  the  state  is  that  of 
tbe  Inherent  power  of  courts  to  punish  con- 
tempt for  their  orders,  in  upholding  their 
dignity,  and  to  punish  for  violation  of  their 
decrees.  That  is  not  questioned  by  appellee, 
but  she  stands  upon  the  proposition  that  she 
is  not  charged  with  tbe  violation  of  a  legal 
order  of  the  court  oi^  the  violation  of  a  stat- 
ute imposing  a  penalty.  This  contention  in- 
volves both  tbe  construction  and  the  force 
of  tbe  statute  against  remarriages,  where 
jurisdiction  is  obtained  by  publication  alone, 
and  the  legal  force  of  the  affidavit  itself. 

The  statute  provides  that :  "Parties  against 
whom  a  judgment  of  divorce  has  been  or 
shall  be  rendered,  without  other  notice  than 
publication  in  a  newspaper,  may  have  the 
same  opened  at  any  time,  so  far  as  relates 
to  the  care,  support,  and  custody  of  the  chil- 
diea.  Parties  against  whom  a  judgment  of 
divorce  shall  hereafter  be  rendered,  toithout 
other  notice  than  publication  in  a  newspaper, 
may,  at  any  time  within  two  years  after  tbe 
rendition  of  such  judgment  have  tbe  same 
opened,  and  be  allowed  to  defend  as  well  on 
tbe  granting  of  the  divorce,  as  In  relation  to 
tbe  allowance  of  alimony  and  the  disposi- 
tion of  property ;  and  untU  the  expiration  of 
said  two  years  it  shall  not  be  lawful  for  the 
party  obtaining  such  divorce  to  marry  again ; 
which  shall  be  stated  In  decree  of  tbe  court" 
Section  1065,  Bums'  Ann.  St  1008. 

It  Is  settled  here  as  elsewhere,  that  pro- 
ceedings of  this  character  are  in  their  na- 
ture criminal,  and  presumptions  will  not  be 
Indulged  against  a  defendant  but  In-  bis 
favor.  State  v.  Rockwood  (1902)  159  ind. 
94,  64  N.  B.  692;  Whltten  v.  State  (1871)  86 
Ind.  196;  Hawes  v.  State  (1898)  46  Neb.  149, 
64  N,  W.  699;  Phillips  v.  Welch  a876)  11 
Nev.  187;  4  Encyc.  PI.  &  Pr.  760.  Tbe 
charge  constituting  tbe  offense  must  be  spe- 
cifically made,  and  jurisdiction  must  affirm- 
atively appear  in  the  charge,  and  will  not 
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be  aided  by  presamptlons.  State  v.  Rock- 
wood,  supra;  Worland  v.  State  (1882)  82  ind. 
tf ;  UcConneU  t.  State  (1874)  46  Ind.  208; 
Hawthorne  v.  State  (1895)  40  Neb.  871,  64 
N.  W.  359;  Hawes  v.  State,  supra;  State 
▼.  Root  (1896)  5  N.  D.  487,  67  N.  W.  590,  57 
Am.  St  Rep.  568 ;  State  v.  Sweetland  (1893) 
8  a  D.  603,  64  N.  W.  416;  Young  et  aL  v. 
Cannon  et  al.  (1880)  2  Utah,  560;  Wyatt  t. 
People  (1892)  17  Ck)lo.  252,  28  Pac.  961;  Herd- 
man  T.  State  (ISQSi  64  Neb.  626,  74  N.  W. 
1097;  4  Bncyc  PI.  &  Pr.  770. 

It  la  urged  by  relator  that  as  there  can 
be  no  Judgment  prohibiting  remarriage  ex- 
cept In  case  of  Jurisdiction  of  the  person  by 
publication.  It  being  charged  that  appellee 
violated  the  order  of  the  court  by  remarry- 
ing within  two  years,  that  the  charge  is  suf- 
ficient, without  alleging  that  service  was 
without  other  notice  than  by  publication  In 
a  newspaper,  and  that  the  presumption  Is  In 
favor  of  the  judgment  being  one  in  whldi 
the  service  was  by  publication  alone,  and  an 
authorized  order.  Appellee  Inslsto  that  It 
must  have  been  alleged  that  the  proceeding 
was  velthout  other  notice  than  by  publication 
and  that  no  presumption  can  be  Indulged  In 
a  collateral  proceeding.  Our  statute  marks 
the  distinction  between  contempte  of  a  pure- 
ly criminal  character,  affecting  the  orderly 
conduct  of  the  business  of  the  courts,  and 
their  lawful  process,  and  those  "for  the  en- 
forcement of  civil  rights  and  remedies." 
Bums'  Ann.  St.  1908,  H  1040-1049;  Perry  v. 
Pernet  (1905)  165  Ind.  67,  74  N.  B.  609; 
Tbdstlethwalte  v.  State  (1898)  149  Ind.  319, 
4»  N.  E.  156;  Baldwin  T.  State  ClSdO)  126 
Ind.  24,  25  N.  E.  820. 

.  In  the  case  of  clvU  rights  and  remedies, 
we  do  not  doubt  that  In  courts  of  genial 
Jurisdiction,  the  strictness  Is  not  required 
that  obtains  in  common  law,  or  criminal  con- 
tempts, and  that  In  such  cases  the  charge  is 
auffldent  when  It  Is  charged  that  there  was 
an  order,  or  Judgment,  and  Its  violation.  In 
this  class  of  cases  the  evidence  may  be 
heard,  while  In  criminal  or  common-law  con- 
tempte, the  defendant  Is  punished  or  dis- 
charged, upon  the  return.  Bnms'  Ann.  St 
1908, 1 1048;  Stewart  v.  State  a894)  140  Ind. 
7,  39  N.  B.  508 ;  Anderson  v.  Indianapolis  Ck>. 
a904)  34  Ind.  App.  100,  72  N.  B.  277,  and 
cases  there  cited;  Ex  parte  Ah  Men  (1888) 
77  Cal.  198,  19  Pac  380,  U  Am.  St  Bep.  263 ; 
Bi  parte  Fong  Yen  Yon  (1888)  19  Pac.  500 ;» 
Silvers  V.  Traverse  a891)  82  Iowa,  52,  47  N. 
W.  888,  11  I*  B.  A  804 ;  Sweeny  v.  Traverse 
(1891)  82  Iowa,  720,  47  N.  W.  889;  King  v. 
Carpenter  (188S)  48  Hun,  617,  2  N.  Y.  Supp. 
121 ;  Andrew  v.  Andrew  (1889)  62  Vt  495,  20 
Atl.  817;  OnrUs  v.  (Jordon  (1890)  62  Vt.  340, 
20  Atl.  820 ;  State  v.  Allen  (1896)  14  Wash. 
684,  45  Pac.  644. 
The  statute  malting  remarriage  unlawful 


1  Beported  in  full  in  the  Pacific  Beporter ; 
reported  as  a  memorandum  decision  without 
opinion  in  77  OoL  xix. 


within  two  years  is  grounded  upon  consid- 
orations  of  public  policy,  and  the  vlolatioa 
of  the  order  is  necessarily  a  violation  of  « 
declared  public  policy,  but  no  penalty  is  at- 
tached, and  we  must  presume  from  a  public 
policy  not  to  do  so.  The  order  of  the  court 
is  simply  the  statement  of  the  legislative  flat, 
without  any  penalty  attached,  and  Ita  viola- 
tlon  is  not  the  violation  of  the  court's  de- 
cree, but  the  violation  of  a  statute  for  which 
no  penalty  is  attached,  nor  has  any  been  ex- 
pressly provided  by  any  other  statute.  Un- 
der this  'statute  there  Is  no  right  vested  in 
the  former  spouse,  or  any  individual,  either 
of  property,  or  of  a  personal  character,  which 
can  be  affected  by  the  remarriage.  It  is 
significant  that  no  penalty  is  Imposed  for 
the  violation  of  this  statute,  and  as  all  our 
offenses  are  statutory,  it  can  hardly  be  in- 
sisted that  general  laws,  or  other  statutes 
may  be  looked  to,  unless  it  be  the  statute  of 
contempts.  Bums'  Ann.  St  1908,  {|  1042- 
1045. 

From  these  considerations  it  must  be  quite 
clear  that  to  reverse  the  order  of  the  learned 
trial  Judge  we  would  be  compelled  to  Indulge 
the  presumption  that  the  divorce  In  question 
was  rendered  "without  Other  notice  than 
publication  in  a  newspaper,"  and  this  we 
may  not  do  in  tills  class  of  cases.  The  rea- 
son lies  in  the  fact  that  the  proceeding  being 
criminal,  no  presumption  can  be  Indulged 
against  the  party  charged,  and  be  is  punish- 
ed or  discharged  on  the  return,  and  if  be  is 
bound  by  the  record,  no  return  be  could 
make  would  purge  him,  because  the  presump- 
tion estops  him  to  question  the  Judgment 
and  he  might  be  punished  even  though  the 
order  be  void,  so  that  the  information  must 
show  the  Jurisdiction  or  authority  for  the 
order,  in  order  that  it  may  be  demurred  to, 
moved  against  or  answered.  Burns'  Ann.  St 
1908,  {  1048;  McC^onnell  v.  State,  supra;  Ex 
parte  Wright  (1879)  66  Ind.  504;  State  v. 
Ralphsnyder  (1800)  84  W.  Va.  352,  12  8.  B. 
721 ;  Schwarz  v.  Superior  Ct  (180(>)  111  Cal. 
106,  43  Pac.  580;  Button  v.  Superior  Ct 
(1905)  147  Cal.  156,  81  Pac.  409.  We  would 
also  be  required  to  take  Judicial  notice  of 
the  record  in  the  divorce  case  in  a  collateral 
matter  grovelng  out  of  the  original  case,  and 
this  we  may  not  do.  Lester  v.  People,  160 
111.  408,  37  N.  E.  1004,  41  Am.  St  Rep.  375; 
Nat  Bank  v.  Bryant  13  Bush  (Ky.)  419; 
State  v.  Elec.  Co.,  61  N.  J.  Law,  114,  38  AU, 
318;  Church  v.  Muscatine,  2  Iowa,  69;  Mc- 
Dermott  v.  Clary,  107  Mass.  601 ;  Matter  of 
Dlssosway,  91  N.  Y.  235;  Boon  v.  McOucken, 
67  Hun,  251,  22  N.  Y.  Supp.  424;  Erie  R. 
Co.  V.  Ramsey,  45  N.  Y.  637;  Baltimore  Co. 
V.  Wheeling,  18  Grat  (Va.)  40;  Halght  v. 
Lucia,  30  Wis.  855 ;  V.  S.  v.  Jacobi,  1  Flip. 
108,  Fed.  Cas.  No.  15,400;  Durant  v.  Wash- 
ington County,  1  WoUw.  377,  Fed.  Cas.  No. 
4,191. 

The  court  did  not  err,  and  the  Judgment  ia 
affirmed. 
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(ITS  InA.  Sn) 

SMITH  et  al.  y.  CITT  OF  NEW  ALBANY. 
(No.  21,538.)»^ 

(SapKme  Oonit  of  Indiana.     Nov.  29,  1910.) 

1.   CONSTTTUnONAi    LAW    (J    42*)— RiGHT    TO 
BaISE  CONSTITDTIONXI.  QCESTIOKS. 

One  removing  from  a.  city  a  dead  animal, 
belonging  to  another,  and  for  which  he  paid 
nothing,  may  not  question  the  validity  of  a  mti- 
nicipal  oidinance  prohibiting  any  person  other 
than  a  contractor  of  the  city  to  remove  dead 
■nintala,  on  the  ground  that  It  deprives  the 
owner  of  Us  property  without  due  process  of 
law. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  H  39,  40;   Dec.  Dig.  g  42. •] 

i.  Mtjiwcipai-  Cobfobatioitb  (|  808*)  —  Po- 

UCB    POWEBS. 

Subject  to  reservations  as  to  the  right  of 
property  in  the  owners  of  dead  animals,  a  mu- 
nicipal corporation  may  confer  on  individuals 
the  exclnsive  right  to  remove  them,  on  the  the- 
ory that  in  practical  application  tlie  object  can 
be  better  accomplished  by  those  prepared  for 
the  work. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporation*,  Cent  Dig.  |  1342;  Dec.  Dig.  i 
e08.»] 

5.  MOSIOTPAt  COBPOBATIONB  (|  BW*)  —  Po- 
riCK  POWEBS. 

A  city  has  the  inherent  power  to  protect 
the  health  and  lives  of  its  citizens,  and  an  ordi- 
nance under  the  power  must  be  construed  with 
reference  to  the  objects  of  the  creation  of  the 
dty. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  132S;  Dec.  Dig.  | 
»7.»] 

4.  Mdwicipal  Oobpobations  (|  605*)  —  NOT- 

BARCE — POWBB  TO  CONTBOlr— ObDINAHOB. 

It  Is  not  necessary  to  a  city's  power  to 
abate  nuisance  and  to  punish  those  respon- 
sible therefor  that  the  obnoxious  condition  be 
esprcEsly  declared  a  nuisance  by  ordinance,  but 
it  is  sufficient  if  it  is  apparent  that  the  condi- 
tion  is  such  that  it  Is  obviously  injurious  to 
health  or  offensive  to  the  senses,  and  the  ordi- 
nance directed,  as  It  follows  the  words  of  the 
express  power  conferred  on  the  city. 

[Eid.  Note;— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  {  1338;  Dec.  Dig.  i 
e05.*J 

6.  MUKICIFAI.    COBPOBAZIOlrS    (j    63*)— Obdi- 
RANCEa— NUIBAHOBS. 

Where  a  thing  may  or  may  not  be  a  nui- 
sance, depending  on  a  variety  of  circumstances 
requiring  judgment  and  discretion  on  the  part 
of  mnnidpai  antliorities  in  exercising  their  leg^ 
istetlve  functions  under  a  general  delegation  of 

river,  their  action  is  conclusive,  but  that  whidi 
not  in  and  of  itself,  by  its  nature  or  char- 
acter or  the  manner  ot  its  nae  or  disposition  a 
nuisance  cannot  be  made  so  by  the  mere  fiat  ot 
municipal  authorities,  and  the  action  of  a  dty 
is  then  snbject  to  judicial  review  as  to  the  rea- 
sonablenesa  of  the  regulation  adopted. 

fEid.  Nbtik- For  other  cases,  see  Mnnidpai 
CoiponUons,  Cent  Dig.  fi  15B,  1878,  1879; 
Dec.  Dig.  {  63.*] 

6L  Mttkicifai.  Cobpobatiohb  (i  690*)— Pov* 

BBS — STATTITza— RePEAI.. 

Acta  1875,  c.  13  (Bums'  Ann.  St  1901,  i 
419(9,  antborldng  mnnidpai  eorporatlons  to 
peas  laws  to  secnre  the  removal  of  dead  animals, 
and  to  contract  for  such  removal,  and  provide 
penalties  for  a  violation  of  the  laws,  etc.,  was 
not  repealed  by  Acts  1905,  c.  129  (Bums'  Ann: 
St  1908,  f  8689  et  seq.),  authorising  the  board 
of  public  works  to  remove  all  dead  animals,  and 


empowering  the  council  to  prevent  the  deposit 
of  any  unwholesome  substance  on  private  or 
public  property,  and  declaring  that  laws  and 
ordinances  not  inconsistent  with  the  act  shall 
remain  in  force  until  altered  or  repealed,  since 
the  provision  conferring  power  on  the  board  of 
public  works  is  merely  the  conferring  of  au- 
thority of  a  contractual  and  administrative 
character,  and  does  not  conflict  with  the  right 
of  the  council  to  iranish  by  ordinance  violations 
of  reasonable  prohibitions,  and  a  city  ordinance 
adopted  under  the  act  of  1875,  punishing  any 
person  other  than  the  contractor  with  the  city 
who  removes  any  carcass  of  a  dead  animal, 
remains  in  force. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Dec.  Dig.  {  590.*] 

7.  Municipal  Cobporationb  (H  111,  120*)— 
Obdinances— Validity. 

An  ordinance  must  be  so  definite  and  cer- 
tain as  to  leave  no  reasonable  doubt  as  to  what 
is  intended,  but  Its  terms  will  not  be  so  strictly 
construed  as  to  defeat  its  purpose  where  it  1* 
suffidently  definite  to  be  nnaerstood  with  a  rea- 
sonable certainty. 

[Ed.  Note.— For  other  cases,  see  Mnnidpai 
Corporations,  Cent  Dig.  |f  274-280 ;  Dec.  Dig. 
{«  111,  120.*] 

8.  Municipal  Cobpobationb  (|  006*)— Obdi- 

NANCES— VaLIDITT. 

An  ordinance  prohibiting  any  person  bat 
the  contractor  with  the  city  from  removing  the 
carcass  of  any  dead  animal,  enacted  under  Acta 
1875,  c.  13  (Bums'  Ann.  St  1901,  |  4105),  au- 
thorising munidpal  corporations  to  pass  laws  to 
secure  the  removal  of  tne  carcasses  of  dead  ani- 
mals, etc.,  is  snffidently  definite  as  fixing  th« 
standard  for  the  selection  of  dead  animals,  mean- 
ing such  dead  animals  aa  in  some  way  endanger 
public  health  only. 

[EM.  Note.— For  other  cases,  see  Mnnidpai 
(>>rporation8,  Dec.  Dig.  i  6U8.*J 

9.  Municipal  Obdinawces  (|   120*)  — Oedi- 
nanoes— oonstruction. 

The  court  should  so  construe  an  ordinance 
aa  to  render  it  valid. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Colorations,  Cent  Dig.  {{  274-280;  Dec  Kg. 

10.  MuNidPAi.  Cobpobationb  (|  008*)— Obdi- 

NANCES— GONBTBUCnON. 

An  ordinance  prohibiting  any  one  but  the 
dty  contractor  from  removing  any  carcass  of- 
a  dead  animal  unless  the  contractor  fails  for 
six  hours  after  notice  to  remove  such  carcaas, 
in  which  case  any  person  may  lawfully  remove 
it,  refers  only  to  such  carcasses  as  are  or  are 
likely  to  become  nuisances  as  detrimental  to' 
health  or  offensive  to  the  senses,  and,  so  con- 
strued, the  ordinance  la  valid  as  protecting  the 
public  health. 

[E>d.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  |  1342;  Dec.  Dig.  I 
608.*] 

11.  Municipal  Cobpobationb  (j  597*)  — Po- 
lice Powers. 

The  power  of  a  dty  to  protect  the  pablie 
health  may  be  ezerdsed,  though  some  property 
rights  may  be  curtailed  or  sacrificed  thereby. 

[Eld.  Note. — For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  |  1325;  Dec  Dig.  | 
587.*] 

12.  Municipal  Cobpobationb  (|  639*)— Vio- 
lation OF  Obdinances— Complaint. 

A  complaint  in  the  language  of  an  ordi- 
nance defimng  an  offense  without  a  proviso  or 
exception  is  suffident. 

[EU.  Note. — For  other  cases,  see  Mnnidpai 
Corporations,  Cent  Dig.  {  1406;  Dec  Dig.  I 
639.*] 
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18.  MuHicrPAi,  OoBPOBATiONS  (S  638*)— Vio- 

lATION   0?  OBDINANCBS— COMPI/AIHT. 

A  complaint  charging  one  with  violating 
en  ordinance  prohibiting  any  one  but  the  city 
contractor  from  removing  any  dead  animals, 
which  shows  that  the  accused  did  not  have  a 
right  to  remove  dead  animals,  is  8u£Scient  with- 
out showing  whether  another  had  the  right  of 
removal. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1406;  Dec.  Dig.  i 
639.*] 

14.  MuNicrPAL  Corporations  (|  685*)— Vio- 

I^TIONS   OF   OBDINANCB— Civil,   ACTION. 

A  prosecution  for  a  violation  of  a  municipal 
ordinance  is  a  civil  action,  and  the  rules  of 
pleading  applicable  In  cases  before  justices  of 
the  peace  govern. 

[E!d.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1400;  Dec.  Dig.  I 
635.*] 

16.  JUBTICSS   Oir  THK   Feaoe  ({  91*)— PiXAD- 

iNGS— StrmciENCT. 

A  complaint  in  a  civil  action  liefore  a  jus- 
tice of  the  peace  whidi  informs  defendant  of 
the  nature  of  the  claim,  so  that  the  judgment  in 
the  suit  may  be  used  as  a  bar  to  another  ac- 
tion for  the  same  cause,  is  sufficient 

{Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  IS  307-323;  Dec.  Dig.  | 
91.*] 

16,  Justices  of  thx  Fbaob  (|  95*)— Plkad- 

ings— sufficiknct. 

Where  a  complaint  in  a  civil  action  before 
a  justice  of  the  peace  avers  a  material  fact  in 
an  indefinite  or  uncertain  manner,  the  remedy 
kg  by  motion  to  make  more  specific,  but,  where 
an  essential  fact  is  entirely  omitted,  the  defect 
may   be  raised  by  demurrer. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  g  327;  Dec.  Dig.  {  95,*] 

17.  MUNICIPAI,  COBPOBATIONS   (J  639*)— Vio- 

I.ATION  OF  Ordinancbs  —  Complaint— Stv- 

FICIENCY. 

A  complaint  alleging  that  accused  within 
the  limits  of  a  city  removed  the  carcass  of  a 
horse,  accused  not  having  a  license  or  contract 
with  the  dty  for  the  removal  of  dead  animals, 
and  the  city  having  previously  entered  into  a 
contract  with  a  third  person  tnerefor,  in  viola- 
tion of  a  municipal  ordinance  prohibiting  any 
person  other  than  the  contractor  from  removing 
any  dead  animal,  is  sufficient. 

[Ed.  Note. — ^For  other  cases,  see  Mnnielpal 
Corporations,  Dee.  Dig.  {  6S8.T 

Appeal  from  Circuit  Court,  Floyd  Gonnty; 
WUlIam  C.  Utz,  Judge. 

Ou8  Smith  and  anptber  were  convicted  of 
Tlolatlng  an  ordinance  of  the  city  of  New 
Albany,  and  tbey  appeal.    AflDrmed. 

Alexander  Dowllng,  for  appellants.  Geo. 
H.  Hester  and  C.  W.  Schindler,  for  appellee. 

MYERS,  0.  J.  Appellants  were  charged  In 
the  city  court  of  the  city  of  New  Albany  on 
May  14,  1907,  by  verified  complaint  with  the 
violation  of  a  city  ordinance,  in  "that  on 
the  13th  day  of  May,  1907,  the  said  defend- 
ants did,  within  the  corporate  limits  of  the 
dty  of  New  Albany,  Ind.,  unlawfully  re- 
move the  carcass  of  a  dead  animal,  to  wit, 
a  horse,  from  the  dty  of  New  Albany,  the 
said  Ous  Smith  and  Rudolph  Alles,  nor  ei- 
ther of  them,  then  and  there  having  a  li- 
cense or  contract  with  said  dty  for  the  re- 


moval of  dead  animals,  and  the  said  dty 
having  theretofore  entered  Into  a  contract 
with  the  Arm  of  Parad  &  Bubler  for  the  re- 
moval of  carcasses  of  all  dead  animals,  con- 
trary to  the  provision  of  sections  1,  2,  and 
8  of  an  ordinance  of  said  dty.  In  sudi  cases 
made  and  provided,  passed  on  the  5th  day  of 
November,  1883."  There  was  a  trial,  con- 
viction, and  appeal  to  the  circuit  court. 
There  a  motion  to  dismiss  the  action  for 
want  of  sufficient  facts  to  constitute  a  cause 
of  action  was  renewed  and  overruled,  ex- 
ception reserved,  a  trial  had,  a  special  find- 
ing of  facts  made,  and  conclusions  of  law 
stated,  and  over  motion  for  a  new  trial  Judg- 
ment was  rendered  against  appellants. 

The  facts  found  were.  In  substance,  as  fol- 
lows: On  November  5,  1883,  the  common 
conndl  of  the  dty  of  New  Albany  passed  an 
ordinance  authorizing  the  mayor  of  the  city 
to  enter  into  a  contract  with  some  suitable 
and  responsible  person  for  the  removal  of 
the  carcasses  of  all  dead  animals  from  the 
corporate  limits  of  the  dty,  and  for  the  de- 
struction or  other  disposition  of  such  car- 
casses. This  ordinance  provided  that  "only 
such  carcasses  are  to  be  removed  as  may  be 
lawfully  removed  and  disposed  of  by  the  dty 
or  its  officers."  The  person  contracting  to 
remove  the  bodies  of  the  dead  animals  was 
to  execute  a  bond  in  a  penalty  of  $100  pay> 
able  to  the  dty,  conditioned  for  the  faith- 
ful performance  of  his  contract,  and  for 
the  protection  of  the  dty  from  loss,  damage, 
or  expenses  on  account  of  the  acts  and  pro- 
ceedings of  such  contractor.  The  person  so 
contracting  was  to  have  the  exduslve  right 
to  remove  all  such  carcasses  of  dead  animals 
from  the  dty  and  dispose  of  them.  Any  per- 
son other  than  such  contractor,  his  agents, 
or  servants  removing  or  attempting  to  re- 
move any  carcass  of  a  dead  animal  was  to 
forfeit  and  pay  to  the  dty  not  less  than  $2, 
nor  more  than  $10,  for  every  carcass  remov- 
ed, or  attempted  to  be  removed.  If  the  con- 
tractor failed,  neglected,  or  refused  for  six 
hours,  after  notice,  to  remove  any  sudi  car- 
cass, then  any  other  person  might  lawfully 
remove  It  This  ordinance  was  duly  publish- 
ed, and  remained  in  force  thereafter  until 
the  time  of  the  trial  and  special  finding. 

On  March  30,  1907,  Louis  Parad  and  Wil- 
liam Bubler  entered  into  a  contract  in  writ- 
ing with  said  dty  for  the  removal  of  the 
carcasses  of  all  animals  dying  within  the 
limits  of  the  city  of  New  Albany  of  whldi 
the  dty  authorities  had  control.  The  con- 
tractors were  to  pay  the  city  $50  per  year 
for  a  term  of  five  years  as  the  consideration 
for  the  privilege  granted.  Certain  other  pro- 
visions required  by  the  ordinance  were  set 
out  In  the  agreement  This  agreement  was 
apprt>ved  and  ratified  by  the  board  of  pub- 
ilo  works  and  the  common  council.  The 
contractors  filed  their  bond  agreeably  to  the 
requirements  of  the  ordinance  and  contract, 
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and  It  wu  <tn1y  a.ppTOYe&.  Parad  &  Bnhler 
paid  to  the  city  the  snm  of  $50,  and  there- 
after were  ready  and  willing  to  comply  with 
the  terms  of' their  agreement,  excepting  as 
tbey  were  prevented  from  doing  so  by  the  de- 
fendants. On  May  13,  1907,  the  defendants 
removed  from  the  corporate  limits  of  the 
city  of  New  Albany  the  carcass  of  a  dead 
horse,  and  transported  the  same  through  the 
streets  of  said  dty.  The  contractors,  Parad 
it  Bubler,  had  received  no  notice  to  remove 
the  said  carcass.  At  the  time  of  the  remov- 
al of  said  carcass  by  the  defendant  he  had 
no  contract  with  said  dty  to  receive  or  re- 
move dead  animals  from  the  dty  limits,  and 
through  the  streets  of  said  city,  or  for  the 
destruction  or  other  dlsiwsltion  of  such  car- 


The  saffldency  of  the  complaint  is  dial- 
lenged  npon  the  ground,  first,  that  Acts  1905, 
p.  247  (Bums'  Ann.  St  1908,  |  8655),  re- 
pealed Acts  1876,  p.  28  (Barns'  Ann.  St  1901, 
{  419(9;  second,  that  the  provisions  of  the 
ordinance  of  1883  are  inconsistent  with  the 
act  of  1905,  and  are  not  within  the  saving 
danse  (section  8642,  Bums'  Ann.  St  1908) 
of  the  latter  act;  third,  that  the  ordinance 
of  1883  Is  nnconstitntlonal,  as  being  in  vio- 
lation of  the  fourteenth  amendment  to  the 
federal  Constitution,  in  that  the  carcass  of  a 
dead  animal  is  property,  and  its  owner  can- 
not be  deprived  of  its  possession  and  control 
without  bis  consent  or  due  process  of  law 
(Bums'  Ann.  St.  1908^  (  S9),  and  in  viola- 
tion of  article  1,  I  21,  State  Const  (Bums' 
Ann.  St  1908, 1  66),  In  that  no  man's  property 
shall  be  taken  by  law  without  Just  compen- 
sation ;  fourth,  that  the  ordinance  is  invalid 
because  of  its  uncertainty,  and  that  the  state- 
ments In  the  complaint  are  not  sufficient  to 
bar  another  action  for  the  same  cause. 

We  may  eliminate  the  question  as  to  the 
constitutionality  of  the  statute  from  the 
fact  that  the  owner  of  the  carcass  is  not  here 
making  any  question,  and  appellee  is  not  In 
a  situation  to  raise  the  question  as  to  rights 
of  property  in  another,  when  he  has  no  right 
cf  property,  and,  if  the  ordinance  Is  valid  as 
to  him,  he  cannot  complain  that  it  may  be 
Invalid  as  to  another  on  the  constitutional 
grounds  here  urged.  Bedford,  etc.,  Ck).  v. 
Bough  (1907)  168  Ind.  671,  80  N.  B.  629, 14  L. 
B.  A.  (N.  S.)  418;  Pittsburgh  Co.  v.  Mont- 
gomery (1898)  152  Ind.  1,  49  N.  E.  582,  69  L. 
R.  A.  875,  71  Am.  St  Rep.  801;  Currier  v. 
EUlott  (1895)  141  Ind.  394,  39  N.  E.  564; 
Henderson  v.  State,  137  Ind.  552,  36  N.  B. 
257,  24  Ll  R.  A.  469 ;  Wagner  V.  Town  (1889) 
118  Ind.  114,  20  N.  H.  706.  If  it  be  urged 
that  he  acquired  a  property  right  by  the  be- 
stowal  of  the  carcass  upon  him  by  the  re- 
quest of  the  owner  to  remove  it,  It  is  prop- 
erly answered  that  he  was  bound  by  the  or- 
dinance as  to  the  exduslve  right  of  removal 
in  another,  and,  upon  the  waiver  by  the  own- 
er, the  property  right  was  by  the  ordinance 
varted  in  another.  It  appears  from  the  evi- 
dence that  tbe  ownor  called  the  telephone  ex- 


change to  give  him  the  dead-aidmal  man, 
without  thinking  of  the  dty  contradors,  and 
without  thinking  who  he  was  calling  upon 
to  remove  the  horse,  though  the  dty  con- 
tradors seem  also  to  have  been  called,  but 
the  horse  was  taken  away  before  the  con- 
tractor had  time  to  reach  it  Appellant  had 
been  an  unsuccessful  bidder  for  the  removal 
of  dead  animals  at  the  time  the  contrad  was 
awarded  to  another,  and  had  actual  knowl- 
edge of  the  existence  of  the  contract  He 
paid  nothing  for  the  horse.  We  do  not 
think  it  possible  for  him  to  raise  the  ques- 
tion of  the  constitutionality  of  the  ordinance 
in  this  action. 

The  ad  of  1875,  under  which  the  ordi- 
nance was  enacted,  provided  that  "the  com- 
mon council  of  dtles,  and  the  trustees  of 
incorporated  towns  of  this  state  are  em- 
powered and  authorized  to  pass  by-laws  to 
secure  the  removal  of  slops,  garbage,  the 
carcasses  of  dead  animals,  and  other  waste 
material  from  their  corporate  limits,  and  to 
appoint  and  contrad  for  such  removal,  and 
provide  that  the  person  appointed  or  con- 
traded  with  shall  have  the  exclusive  right 
to  remove  the  same^  and  to  provide  penalties 
for  the  violation  of  by-laws  in  accordance 
with  the  general  laws  for  the  Incorporation 
of  cities  and  towns  now  in  force,  or  which 
may  hereafter  be  adopted."  Ads  1876,  p. 
28;  Bums'  Ann.  St  1901,  S  4195.  The  act  of 
1905  (subdivision  7,  §  8655,  Bums'  Ann.  St. 
1908),  in  enumerating  the  powers  of  common 
councils,  authorizes  them  "to  declare  what 
shall  constitute  a  nuisance,  to  prevent  tb^ 
same,  require  its  abatement,  authorize  the 
removal  of  the  same  by  the  proper  officers, 
and  provide  for  the  punishment  of  the  per- 
son or  persons  causing  or  sufTering  tfie 
same,"  etc.,  and  by  subdivision  53  "to  carry 
out  the  objects  of  the  corporation  not  here- 
inbefore particularly  specified,"  and  under 
the  same  clause  it  is  provided  that  "when- 
ever any  executive  or  administrative  func- 
tion shall  be  required  to  be  performed  by  any 
ordinance  or  resolution  of  the  common  coun- 
dl,  the  same  shall  be  performed  by  the  prop- 
er executive  department,  and  not  by  the  com- 
mon council."  The  ad  (section  8690)  in 
enumerating  the  powers  of  the  board  of 
public  works  provides  by  the  sixteenth  sub- 
division that  such  boards  shall  have  power 
"to  remove  all  dead  animals,  garbage,  filth, 
ashes,  dirt  rubbish  or  other  ofTal  from  such 
dty  either  by  contract,  or  otherwise,  and  to 
erect  crematories,  or  other  plants  for  the  de- 
struction, or  disposal  thereof."  The  same 
act  (Bums'  Ann.  St.  1908,  |  8655,  ds.  13,  14) 
grants  the  power  to  common  coundls  to  pre- 
vent the  deposit  of  unwholesome  substance 
upon  private  or  public  property,  and  to  com- 
pel its  removal  to  designated  points,  and  to 
require  slops,  garbage,  ashes,  and  other 
waste  material  to  be  removed  to  designated 
points,  and  to  require  occupants  of  premises 
to  place  them  conveniently  for  removal,  etc. 

Appellants'  position  is  that  the  act  of  1809 
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covers  the  wbole  subject-matter,  and  by  nec- 
essary implication  repeals  the  former  statute, 
and  that  the  only  provision  In  the  new  act 
in  regard  to  the  removal  of  the  carcasses 
of  dead  animals  confers  the  power  upon 
boards  of  public  works  to  cause  the  removal 
by  contract  or  otherwise,  and  cannot  be  ex- 
ercised concurrently  with  common  councils, 
and  that  the  saving  clause,  Bums'  Ann.  St. 
1908,  i  8642,  does  not  save  the  ordinance,  for 
the  reason  that  the  act  of  1905  does  not  au- 
thorize common  councils  to  pass  ordinances 
respecting  the  removal  of  dead  animals,  or  af- 
fix penalties  for  their  violation.  The  conten- 
tion of  appellee  Is  that  the  act  of  1905  makes 
no  provision  for  boards  of  works  enacting 
penal  ordinances,  but  only  confers  the  power 
to  remove  or  contract  for  the  removal  of  dead 
animals,  and  that  the  reserve  and  inherent 
power  in  cities  to  punish  for  the  unauthor- 
ized removal,  of  dead  animals  under  claus- 
es 7,  13,  {  8655,  Bums'  Ann.  St  1908,  Is  not 
interfered  with,  and  is  not  inconsistent  with 
the  contractual  power,  and  is  specifically  au- 
thorized under  sections  8643,  8644,  8965, 
Bums'  Ann.  St  1908.  It  may  fairly  be  said 
to  be  settled  with  some  reservations  as  to 
rights  of  proi>erty  in  the  owners  of  dead  ani- 
mals that  municipal  corporations  may  confer 
upon  individuals  the  exclusive  right  to  re- 
move them,  as  well  as  other  offensive  matter, 
upon  the  theory  that  in  practical  application 
the  object  can  be  better  accomplished  by 
those  prepared  for,  and  who  are  at  call  night 
and  day,  and  are  able  from  habit  or  experi- 
ence to  accomplish  the  work,  and  that  It  is 
within  the  discretion  of  the  municipal  au- 
thorities to  contract  for  the  accomplishment 
of  the  result  under  a  general  system,  and 
that  such  legislation  Is  reasonable  in  Itself, 
and  well  calculated  to  preserve  health,  and 
be  least  offoislve  to  the  senses.  Walker  v. 
Jameg6n  (1894)  140  Ind.  591,  37  N.  E.  402, 
39  N.  E.  869,  28  L.  R.  A.  679,  683.  49  Am. 
St  Rep.  222,  and  cases  cited;  Iler  v.  Boss, 
64  Neb.  710,  90  N.  W.  869,  57  L.  B.  A.  895, 
97  Am.  St  Rep.  670,  and  note;  Smiley  v. 
MacBonald  0894)  42  Neb.  5,  60  N.  W.  355,  27 
L.  B.^A.  540,  47  Am.  St  Bep.  684,  and  notes; 
Commonwealth  v.  Stodder  (Mass.  1§4^  2 
Cush.  662,  48  Am.  Dec.  679;  Zylstra  v.  aty 
of  Charleston  (S.  C.  1794)  1  Bay,  382;  City  of 
Louisville  V.  Wlble  (1886)  84  Ky.  290,  1  S.  W. 
605;  Well  v.  RIcord,  24  N.  J.  Eq.  109;  State 
V.  Orr  (1896)  68  Conn.  101,  35  Atl.  770,  34  L. 
B.  A.  279;  City  v.  Caruthers,  103  Va.  774, 
50  S.  E.  265,  70  I<.  B.  A.  1005;  Rendering 
Co.  V.  Behr,  7  Mo.  App.  345;  Meyer,  v.  Jones 
(Ky.)  49  S.  W.  809;  Morgan,  etc.,  Oo.  v. 
Cincinnati  (Ohio  188?)  12  Wkly.  Law  BuL  41. 
Under  this  state  of  the  law,  the  question 
presents  two  distinct  and  independent  branch- 
es. One  is  that  under  the  act  of  1005,  the 
sole  power  to  enter  Into  contracts  for  the 
removal  of  dead  animals  resides  In  the  ex- 
ecutive and  administrative  arm  of  the  mu- 
nicipality, which  has  no  power  to  enact  pe- 
nal ordinances;    hence^  with .  the  restricted 


right  of  entering  into  a  contract  or  to  act  <!• 
rectly,  It  cannot  punish  for  an  infraction  of 
the  contract  though  that  Infraction  may  ef- 
feet  the  health,  or  be  obnoxious  to  the  senses, 
and,  unless  the  council  has  the  power  to  en- 
act a  punitive  ordinance,  n<me  can  be  enact* 
ed.  It  seems  quite  clear  that  in  so  import* 
ant  a  matter  as  one  affecting  the  public 
health  and  the  senses  the  city  should  not  be 
powerless  to  remedy  the  evils  which  might 
arise  from  disregard  of  the  contract  by  those 
who  should  take  it  upon  themselves  to  do  so. 
If  there  is  no  punitive  power  over  the  sub- 
ject in  the  city,  it  is  clear  that  relegating 
the  contractor  or  city  to  civil  actions  for 
damages  for  infractions  of  the  contract  or 
injunction  to  punish  interferences,  would  fall 
far  short  of  providing  a  remedy,  the  essen* 
tlal  characteristic  of  which  is  speedy  remov- 
al of  objectionable  matter;  and  the  statute 
should  not  be  given  such  a  construction,  if  it 
can  be  avoided,  in  justice  to  the  private 
rights  of  those  who  may  seek  to  question  the 
power,  or  the  procedure.  It  is  an  inherent 
power  of  cities  to  protect  the  health  and 
lives  of  their  citizens,  and  impliedly  neces- 
sary for  the  accomplishment  of  the  purposes 
of  their  organization,  and  the  i>ower  and  the 
ordinance  should  be  construed  with  reference 
to  the  objects  of  their  creation,  and  this  pow- 
er may  be  delegated  by  express  statute  or  by 
inference.  MUler  v.  Syracuse,  168  Ind.  230; 
80  N.  B.  41],  8  L.  B.  A.  (N.  S.)  471,  120  Am. 
St  Bep.  366;  Boyce  v.  Tuhey  (1904)  163  Ind. 
202,  70  N.  E.  531;  Scott  v.  City  of  Laporte, 
162  Ind.  84^  68  N.  E.  278,  69  N.  B.  675;  Pitte- 
burgh  Co.  V.  Crown  Point  146  Ind.  421,  45 
N.  E.  587,  85  I«.  R.  A.  684;  Walker  T.  Jame- 
son, supra;  Champer  v.  Greencastle,  138  Ind. 
339,  35  N.  E.  14,  24  Ia  B.  A.  768,  46  Am.  St 
Rep.  390 ;  City  of  Crawf ordsville  v.  Braden, 
130  Ind.  149,  28  N.  E.  849,  14  L.  B.  A.  268, 
30  Am.  St  Rep.  214;  Mayor  v.  Gerspach,  33 
La.  Ann.  1011;  Kennedy  v.  Phelps,  10  La. 
Ann.  227.  Clause  7,  i  8655,  Bums'  Ann.  St 
1908,  quoted  above,  seems  to  us  to  confer  ex- 
press power  of  punishment  "of  the  person  or 
persons  causing,  or  suffering,"  a  nuisance; 
while  clause  53  seems  to  embrace  all  the  ob- 
jects of  incorporation  not  enumerated.  It  is 
not  necessary  that  a  condition  be  by  the  or- 
dinance declared  a  nuisance.  It  is  sufficient 
if  it  follows  the  words  of  an  express  power, 
or  is  of  such  nature  and  character  as  to  be 
apparent  that  it  is  injurious  to  health,  or  of- 
fensive to  the  senses,  which  is  the  statutory 
definition  of  a  nuisance.  Bums'  Ann.  St 
1008,  {  291;  Harris  v.  Hamilton  (1870)  44  U. 
C.  Q.  B.  641;  Miller  v.  Syracuse,  supra; 
Oirthage  v.  Buckner,  4  111.  App.  317.  "In 
doubtful  cases,  where  a  thing  may  or  may 
not  be  a  nuisance,  depending  upon  a  variety 
of  circumstances  requiring  judgment  and  dis- 
cretion on  the  part  of  the  town  authorities 
in  exercising  their  legislative  functions,  un- 
der a  general  delegation  of  power  like  the 
one  we  are  considering,  th^r  action,  under 
such  .drcufflstances,  wovld  be  ooacluslve  of 
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the  qoestlon."  Walker  ▼.  Jameson,  supra; 
Cartilage  v.  Bnckner,  supra;  Ogdensbnrgh  ▼. 
I<ron,  7  Lans.  (N.  T.)  215.  In  Harrison  v. 
Baltimore  (Md.  1834)  1  OOl.  264^  It  was  said 
under  a  statute  vesting  the  city  of  Baltimore 
"with  full  power  and  authorl^  to  enact  all 
ordinances  necessary  to  preserve  the  health 
of  the  dty,  prevent  and  remove  nuisances," 
etc.:  •"The  transfer  of  this  statutory  and  es- 
sential power  is  given  in  terms  as  explicit 
and  comprehensive  as  could  have  been  used 
for  snCh  a  purpose.  To  accomplish,  within 
the  spedfled  territorial  limits,  the  objects 
enumerated,  the  corporate  authorities  were 
dothed  with  all  the  legislative  powers  which 
the  General  Assembly  could  have  exerdsed. 
Of  tbe  degree  of  the  necessity  for  such  mn- 
nidpal  leglslatloa  the  mayor  and  dty  coun- 
cil of  Baltimore  were  the  exdnsive  Judges. 
To  their  sound  discretion  is  committed  the 
aelectton  of  the  means  and  manner  (contrib- 
uting to  the  end)  of  exerdsing  the  power 
whicb  they  might  deem  requisite  to  accomp- 
Itflh  tbe  objects  of  whldi  ttiey  were  made  the 
guardians." 

It  la  not  to  be  understood,  of  course,  that 
that  which  Is  not  in  and  of  itself  by  reason 
of  its  nature  or  character  or  the  manner  of 
its  use,  location,  or  disposition  a  nuisance 
can  be  made  so  by  the  mere  fiat  of  a  dty 
ooondl,  for  nnless  the  power  Is  expressly 
conferKd,  or  is  essential  to  the  accomplish- 
ment of  the  purpose  of  its  creation  or  Its 
continued  existence,  or  Is  from  Its  nature, 
character,  or  use  a  nuisance,  it  Is  the  sub- 
ject of  review  by  the  courts,  both  as  to  its 
reasonableness,  and  as  to  the  thing  Inveighed 
against,  being  In  fact  a  nuisance.  Indian- 
apolis Abattoir  Co.  v.  Neldllnger  (1010)  02  N. 
E.  160;  aty  of  Delphi  v.  Hamllng  (1900)  172 
Ind.  645,  640,  89  N.  E.  806.  By  section  8642, 
Bums'  Ann.  St.  1908,  It  Is  provided,  "All 
by-laws,  ordinances,  and  regulations,  not  In- 
consistent with  this  act  shall  remain  In  full 
force  until  altered,  or  repealed  by  common 
council  of  such  dty,"  and  by  section  9016, 
"All  former  laws  within  the  purview  of  this 
act  exc^t  laws  not  inconsistent  herewith 
•  •  •  are  hereby  repealed."  We  hold, 
Qierefore,  that  conferring  power  upon  the 
board  of  public  works  "to  remove  all  dead 
anlmnla,  etc.,  by  contract  or  otherwise,"  Is 
the  conJferrlng  of  exdusive  authority  of  a 
contractnal  and  administrative  character  as 
to  those  subjects.  In  so  far  as  their  disposi- 
tion is  concerned,  and  Is  not  Inconsistent 
with,  or  in  conflict  with,  the  right  of  coun- 
cils under  the  express  statute,  and  their  gen- 
eral powers,  to  punish  by  ordinance  for  vio- 
lations of  a  reasonat>le  prohibition,  by  those 
unauthorized  by  the  ordinance,  not  In  vin- 
dication of  any  private  rights,  under  tbe  con- 
tract, but  as  a  public  regulation  for  the  pro- 
tection of  sodety,  and  that  the  ordinance  was 
not  repealed  t^  the  act  of  1906. 

It  to  next  urged  that  the  ordinance  to  void 
for  Indeflnlteness,  in  that  it  provides  "for 
the  removal  of  the  carcasses  of  all  dead  ani- 


mals, •  ♦  •  provided  further  that  6nly 
such  carcasses  are  to  be  removed  as  may 
lawfully  be  removed,  and  disposed  of  by  said 
dty,"  the  objection  being  that  it  may  apply 
as  well  to  nonoffenslve,  at  the  carcasses  of 
animals  slaughtered  for  food,  as  to'  any  oth- 
er, and  provides  no  legal  standard  by  which 
to  determine  or  by  whom  it  may  be  deter- 
mined what  carcasses  may  lawfully  be  re- 
moved. Ordinances  must  be  so  definite  and 
certain  as  to  leave  no  reasonable  doubt  as 
to  what  is  Intended,  but  their  terms  will  not 
be  so  strictly  construed  as  to  defeat  their 
purposes.  If  they  are  snfBclently  definite  to 
be  understood  with  a  reasonable  certalntjr. 
The  term,  "dead  animals,"  has  a  legal,  recog- 
nized, and  definite  meaning,  as  such  dead 
animals  as  in  some  way  oidanger  the  pub- 
lic health,  and  does  not  apply  to  all  dead 
animals.  Underwood  v.  Green,  42  N.  'i.  140. 
It  to  held  that  an  ordinance  drawn  In  the 
language  of  an  express  statute  is  sufficiently 
definite.  Shea  v.  Mnnde  (1896)  148  Ind.  14, 
46  N.  B.  138;  NeallB  v.  Hayward  (1874)  48 
Ind.  19;  Harris  v.  Hamilton,  supra.  As  the 
statute  provides  for  the  removal  of  dead  ani- 
mato,  and  as  dead  animals  are  such  as  In 
some  way  endanger  the  public  health,  we 
must  assume  that,  in  the  passage  of  the  ordi- 
nance, the  council  had  this  definition  In  mind, 
which  In  and  of  itself  excludes  the  idea  of 
any  other  class  of  dead  animals,  so  that  the 
ordinance  does  provide  the  standard  for  the 
seledlon  of  the  dead  animals.  And  for  the 
reason  that  tiiere  is  property  in  dead  ani- 
mals in  thdr  owners  until  such  time  as  they 
are  or  are  likely  to  become  a  nuisance  (28 
Cyc.  720),  it  should  give  the  ordinance  that 
construction  which  would  render  It  valid, 
and  In  that  view  the  language,  "only  such 
carcasses  are  to  be  removed  as  may  lawfully 
be  removed,"  means  such  carcasses  as  are  or 
are  likely  to  become  nuisances,  as  detri- 
mental to  health,  or  ofTenslve  to  the  senses, 
and  this  oonstniction  is  a  fair  one,  as  defin- 
ing the  carcasses  intended.  In  view  of  the 
rights  of  property  which  may  not  be  inter- 
fered with,  except  upon  the  ground  of  pro- 
tecting the  public  health,  and  cannot  apply 
to  such  animals  as  are  slaughtered  for  food, 
or  are  not  unwholesome,  or  detrimental,  or 
likely  to  become  detrimental,  to  health,  or  of- 
fensive to  the  senses.  It  is  an  Inherent  pow- 
er, long  exercised  by  cities,  and  the  fact  that 
it  may  put  some  restrictions  upon  tbe  dispo- 
sition or  use  of  property  to  not  sufficient  to 
deny  the  power,  for  it  to  undeniable  that 
some  property  rights  may  be  curtailed  or 
even  sacrificed,  in  the  exercise  of  the  police 
power,  which  to  as  unlimited  and  Inalienable 
as  the  necessity  for  its  exerdse.  State  t. 
Barrett,  post;  Adams  EJxpress  Co.  v.  State, 
161  Ind.  328-346,  67  N.  E.  1033,  and  cases 
cited;  Walker  v.  Jameson,  isupra;  Baum- 
gartner  v.  Hasty,  100  Ind.  575,  50  Am.  Rep. 
830,  and  cases  dted;  Cleveland,  etc,  Co.  v. 
Harrington  (1892)  131  Ind.  426,  30  N.  B>.  87; 
Mayor  v.  Gerspach,  83  La.  Ann.  1011;  Boehm  ^ 
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v.  Mayor,  fSL  Md.  2S9;  In  re  Vandlnn,  6  Pick. 
(Mass.)  187,  17  Am.  Dec.  351;  Northweetem 
Fertilizing  Co.  v,  Hyde  Park,  97  U.  a  659,  24 
L.  Ed.  1036;  15  Am.  &  Eng.  Ency.  1173;  2 
Beach,  Pub.  Corp.  '995;  Dillon's  Mnnlc.  Corp. 
508;  Horr  &  Bemiss,  Mnnlclpal  Police  Ordi- 
nances, S  212. 

Finally,  It  Is  urged  that  the  complaint  Is 
Insufficient  and  indefinite,  in  that  It  la  not 
Buffldoitly  definite  to  bar  another  action 
for  the  same  cause,' that  it  does  not  disclose 
the  name  of  the  owner  of  the  horse,  and  does 
not  disclose  the  place  from  which  the  carcass 
was  removed,  and  It  does  not  appear  how 
It  was  removed,  or  that  It  was  hauled 
through  the  streets,  nor  that  the  city  had  an 
existing  contract  with  a  scavenger  to  ronove 
the  carcasses  of  dead  animals. 

As  to  the  last  proposition,  It  may  be  point- 
ed out  that  in  pleading  an  ordinance,  as  in 
case  of  a  statute,  if  the  offense  is  defined 
without  the  proviso  or  exception,  it  la  sufil- 
dent,  even  In  a  criminal  case.  State  v.  Bar- 
rett (1909)  172  Ind.  169,  87  N.  B.  7;  Horr 
it  Bemlss,  i  175.  The  thing  aimed  at  by 
this  ordinance  is  the  removal  of  dead  ani- 
mals, and  the  manner  of  removal.  It  is  not 
material  whether  another  had  the  right  of 
removal  or  not,  so  long  as  appellant  had  not 
the  right,  and  the  offense  was  defined  with- 
out reference  to  whether  or  not  there  was  an 
existing  contract  for  such  removals  with  an- 
other.  It  Is  settled  In  this  Jurisdiction  that 
this  class  of  cases  are  civil  actions,  and  that 
the  same  rules  of  pleading  are  applicable  as 
in  cases  before  Justices  of  the  peace.  Shea 
y.  Munde,  supra;  Berkey  v.  Elkhart,  141 
Ind.  408,  40  N.  E.  1081;  City  v.  Corwin,  58 
Ind.  518;  City  of  Ooeheo  v.  Croxton,  34 
Ind.  239;  Whitson  v.  Franklin,  34  Ind.  392. 
In  civil  actions  before  Justices  of  the  peace 
whilst  a  substantive  cause  of  action  must  be 
stated,  a  large  degree  of  liberality  Is  allow- 
able. A  complaint  Is  sufficient  if  it  Informs 
the  defendant  of  the  nature  of  the  claim, 
and  a  Judgment  in  the  suit  may  be  nsed  as  a 
bar  to  another  action  for  the  same  cause. 
3elneke  v.  Wurgler  (1881)  77  Ind.  468;  Pow- 
ell T.  De  Hart  (187^  56  Ind.  94;  Clark  t. 
Beneflel,  18  Ind.  405;  MllhoUand  v.  Pence, 
It  Ind.  203.  While  the  questions  which  were 
or  might  have  been  litigated  are  determined 
by  the  pleadings,  there  is  a  distinction  be- 
tween what  \ras  or  what  might  have  been 
determined  under  the  Issues  and  a  case 
where  the  subject-matter  of  the  litigation  is 
not  disclosed  by  the  record,  owing  to  the 
fact  that  the  allegations  by  reason  of  g^ier- 
ality  might  apply  to  a  substantive  cause  of 
action  not  actually  Involved,  in  which  case 
extrinsic  evidence  may  be  given  to  identify 
the  actual  subject  of  litigation  in  a  given 
case.  Felton  v.  Smith,  88  Ind.  149,  45  Am. 
Rep.  454;  Bottorfit  v.  Wise,  53  Ind.  32; 
Bougher  v.  Scobey,  21  Ind.  8(35.  If  a  com- 
plaint avers  a  material  fact  In  an  indefinite 


or  uncertain  manner,  the  remedy  is  by  mo- 
tion to  make  more  specific,  but,  if  an  essen- 
tial fact  is  entirely  omitted,  the  defect  may 
be  raised  by  demurrer.  City  of  Goshen  v. 
Kern  (1S78)  63  Ind.  468,  30  Am.  Rep.  234; 
Reynolds  r.  State  (1878)  61  Ind.  392;  Grand 
Trunk  Co.  t.  State  (1907)  40  Ind.  App.  695, 
82  N.  B.  1017, 

The  material  allegation  of  the  complaint 
and  the  gravaman  of  the  action  In  this  case 
is  that  the  defendants  violated  a  specified  or- 
dinance by  unlawfully  removing  the  car- 
cass of  a  dead  animal,  to  wit,  a  horse  from 
the  dty  of  New  Albany.  It  can  scarcely  be 
questioned  that  the  removal  of  each  carcass 
might  and  under  the  ordinance  does  consti- 
tute a  separate  cause  of  action,  if  more  than 
one  carcass  was  removed,  and  in  snch  case, 
or  in  case  several  causes  were  Joined  In  the 
same  complaint,  there  would  be  mudi  reason 
in  requiring  by  motion,  U  otherwise  indefi- 
nite, such  descriptive  matter,  as  wonld  dis- 
tinguish an  offense  In  each  case,  or  in  the 
several  cases  Joined  In  the  same  action;  but 
if  a  substantive  cause  of  action  is  stated  in 
any  spedfic  complaint  of  one  or  more  para- 
graphs with  reasonable  certainty,  if  a  de- 
fendant desires  more  definiteness,  he  must 
reach  the  question  by  a  motion  to  make 
more  spedfic. 

We  are  not  able  to  perceive  that  error  was 
committed,  and  the  Judgment  ia  affirmed. 


<48  Ind.  A.  tES) 

AMEJRICAN  OAR  &  FOUNDRT  Ca  T. 

SiMOCK.     (No.  6,864.)  1 

(Appellate  Court  of  Indiana,  Division  N<K  2. 

Nov.  29, 19ia) 

PLBADiNa  ({  165*)— Reflt. 

Where  an  employ^,  who  has  been  injured, 
rejies  on  a  t>arol  promise  for  recompense  in 
consideration  of  a  release  entered  into  between 
him  and  the  master's  agent,  he  does  not  need 
to  specially  plead  in  a  replication  the  agent's 
authority,  where  the  master  in  his  answer  fails 
to  deny  the  agent's  authority,  and  relies  on 
the  release  at  trial. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  U  321,  827,  328;   Dec.  Dig.  i  165.«J 

On  petition  for  rehearing.  Petition  ovei^ 
ruled. 

For  former  opinion,  see,  91  N.  B.  749. 

Jos.  W.  Hutchinson,  Wm.  A.  Ketcham, 
Ralph  Miller  Ketcham,  and  Howe  Stone  Lan- 
ders, for  appellant.  Salem  D.  Clark  and  Brill 
&  Harvey,  for  appellee. 

SOBT,  C.  X  The  appellant's  counsel  have 
reargued  with  force  and  ability  their  propo- 
sition that  the  consideration  expressed  in  the 
release  was  thereby  made  contractnaL  This 
is  in  fact  the  pivotal  proposition  involved, 
and  the  conclusion  announced  was  and  is 
unanimous.  The  appellee  was  in  the  em- 
ployment of  the  appellant  company.  He  was 
Injured  while  in  such  service,  and  liability 
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or  no  liability  for  damages  on  accoimt  there- 
of was  a  matter  between  tbem.  The  com- 
plaint counts  ai)on  a  parol  promise,  averred 
to  have  been  made  In  consideration  of  a 
written  release  of  liability.  The  appellant 
denied  the  claim  so  made.  The  issue  was 
one  of  fact 

It  being  first  averred,  and  then  established, 
that  appellee  had  surrendered  his  cla-lm  up- 
on the  consideration  named,  and  it  appearing 
that  appellant  had  not  only  accepted  the  re- 
lease so  procured,  but  retained  and  asserted 
it  at  the  trial,  the  doctrine  that  "he  who  de- 
rives the  advantage  ought  to  sustain  the 
harden"  is  directly  applicable.  This  Is  not 
a  new  doctrine.  It  is  rather  a  principle  than 
a  doctrine.  A  contract  for  the  sale  of  land, 
made  by  one  who  bad  no  authority  to  act  for 
the  owner,  who  had  taken  and  assigned  notes 
therein  provided  for,  was  held  to  bind  the 
owner.  Judge  Worden,  in  bis  opinion  upon 
snch  facts,  adopted  the  statement  of  a 
standard  text-writer,  wtlch  is  as  follows: 
"Generally,  if  the  principal  receive  and  hold 
the  proceeds  or  beneficial  results  of  the  con- 
tract, be  will  be  estopped  from  denying  all 
original  authority  or  ratification."  Moore  y. 
Pendleton,  16  Ind.  481;  Adams  Express  Co. 
V.  Camahan,  29  Ind.  App.  006,  68  N.  B.  246, 
64  N.  Bl  647,  94  Am.  St  Rep.  279. 

The  appellant  mi^t  have  set  up  the  q)e- 
elal  plea  that  the  contract  sued  upon  was 
made  by  persons  who  were  not  authorized  to 
act  for  tt  in  that  befhalf.  Had  it  done  so, 
a  reply  of  the  facts  relied  upon  to  overcome 
roch  lack  of  authority  would  have  been  prop- 
er. It  did  not  plead  such  defense,  but  came 
Into  court  holding  and  claiming  under  the 
contract,  and  thereby  obviated  the  need  of 
any  further  pleading  by  appellee. 

The  petition  for  rehearing  is  overruled. 


(iw  N.  T.  466.) 

FROELICH  V.  CITY  OP  NEW  YORK  et  al. 

{Court  of  Appeals  of  New  York.    Nov.  15, 
1910.) 

L  UumcnPAi.  Oobpobations  (|  751*)— Irdb- 

FENDBHT  CONTBACTOBS— LiIABIUTT. 

An  independent  contractor  for  the  whole  of 
•n  improvement  for  a  city  and  a  subcontractor 
doing  a  part  of  Uie  work  are  not  servants  or 
M*nta  of  the  city  reserving  the  right  to  super- 
vise  and  inspect  the  work,  and  it  is  not  liable 
for  the  negligence  where  the  ^lan  for  the  work 
is  reasonably  safe,  and  there  is  no  interference 
flierewitb  by  the  dtj  which  results  in  injury. 

[Eid.  Note. — ^Por  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  i  1SS2;  Dec.  Dig. 
751.»] 

2:  Appkai.  ahd  Bbbob  (H  927*)— BvinKNO»— 

Rkvxew. 

The  court  on  appeal  from  a  nonsuit  mast 
give  plaintiff  the  benefit  of  every  reasonable  in- 
ference by  which  the  verbal  and  circumstan- 
tial evidence  in  his  favor  may  be  supported. 

[Rd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |  4024 ;    Dec  Dig.  }  927.»1 


a  MumCIFAI,  COBPOBATIONS  (|  845*)  — Mu- 
NICIPAI,  IMPBOVEICKNTS  —  NEOLIOBNOI  OF 
SlTBCONTBACTOB— QUKSTION  FOB  JUBT. 

Whether  a 'subcontractor,  to  relay  a  water 
main,  negligently  failed  to  relay  it  in  a  work- 
manlike manner,  held,  under  the  evidence,  for 
the  jury. 

[Ed.  Note.— Por  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  845.*] 

4.  Tbial  (f  140*)— Obbdibiuit  o»  Wirnxss- 

Bs— Question  job  Jdbt. 

The  credibility  of  a  witness  making  inooa- 
siatent  statements  or  making  statements  cal- 
cnlated  to  impeach  the  correctness  of  his  ob- 
servations testified  to  is  for  the  jury. 

[Dd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  334;  Dec.  Dig.  {  140.*] 

Appeal  from  Supreme  Court,  Appellate. 
Division,  First  Department 

Action  by  John  Froellch  against  the  City 
of  New  York  and  another.  From  a  Judg- 
ment of  the  Appellate  Division  (129  Aih>- 
Dlv.  909.  114  N.  Y.  Supp.  1127),  affirming  by 
divided  court  a  judgment  of  nonsuit  ren- 
dered at  Trial  Term,  plaintiCr  ai^als.  Af- 
firmed in  part,  reversed,  and  new  trial  or- 
dered in  part 

John  M.  Gardner,  for  appelant  Clarence 
Lb  Barber  and  S.  B.  livlngston,  for  respond^ 
eats. ' 

WERNER,  J.  On  the  19th  day  of  Pebm- 
ary,  1904,  the  plalntlfT  was  the  janitor  of  a 
building,  in  the  basement  of  which  he  occu- 
pied an  apartment  near  the  intersection  of 
Broadway  and  West  Ninety-Second  street  in 
the  borough  of  Manhattan,  New  York  City. 
Early  in  the  morning  of  that  day  his  domicile 
was  flooded  by  the  bursting  of  a  water  main 
belonging  to  the  city,  and  bis  household 
goods  were  damaged.  Thereafter  he  brought 
this  action  to  recover  his  loss.  At  Trial  Term 
there  was  a  nonsuit,  which  was  affirmed  at 
the  Appellate  Division  by  a  divided  court 

The  few  precedent  circumstances  which 
bear  upon  the  accident  are  such  as  to  leave 
the  real  cause  In  some  doubt  The  break 
in  the  water  main  occurred  at  the  intersec- 
tion of  Broadway  and  West  Ninety-First 
street  It  appears  tliat  in  1908,  while  the  tun- 
nel for  one  of  the  subways  was  in  course  of 
construction,  it  became  necessary  to  change 
this  water  main  so  as  to  carry  it  around  one  of 
the  subway  stations.  In  relaying  this  main 
it  was  placed  diagonally  over  a  brick  sewo', 
and  that  is  the  point  at  which  the  fracture 
was  found  which  caused  the  flood.  The  plain- 
tiff charges  that  both  of  the  defendants  were 
guilty  of  culpable  negligence — the  city  In 
knowingly  permitting  the  existence  of  a  dan- 
gerous condition,  and  the  contractor  Bradl^ 
In  creating  It 

Since  it  clearly  appears  from  the  pleadings 
and  from  the  unccmtradlcted  evidence  that 
the  work  of  relaying  this  water  main  was 
done  by  the  defendant  Bradley  as  an  inde- 
pendent subcontractor  under  one  McDonald, 
who  was  an  Indepoident  cwitractor  for  the 
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whole  of  the  sabway  work.  It  Is  obTlooa  that 
the  nonsuit  In  fator  of  the  dty  was  properly 
granted.  Such  contractors  and  their  subcon- 
tractors are  not  servants  or  agents  of  a  mu- 
nicipality even  when  the  latter  reserves  "the 
right  to  change,  supervise  and  Inspect  to  the 
extent  necessary  to  produce  the  result  in- 
tended by  the  contract,  provided  the  plan 
Is  reasonably  safe,  the  work  ia  lawful,  is  not 
a  nuisance  when  completed,  and  there  is  no 
Interference  therewith  by  municipal  officers 
which  results  In  Injary."  None  of  the  ele- 
ments essential  to  the  city's  liability  was  es- 
tablished at  the  trial,  and  the  Judgment  of 
the  Appellate  Division  in  favor  of  the  city 
must  therefore  be  affirmed.  Uppington  y. 
City  of  New  York,  165  N.  Y.  222,  59  N.  E. 
91.  53  U  B.  A.  650. 

The  record  presents  a  dlfTerent  case  against 
the  defendant  Bradley.  Under  familiar  prin- 
ciples as  to  which  there  can  be  no  divergence 
of  views,  he  should  be  held  liable  if  the  acci- 
dent can  be  definitely  shown  to  have  been 
caused  by  his  negligence.  The  evidence  given 
at  the  trial  was  meager  and,  in  some  particu- 
lars, quite  unsatisfactory  to  the  Judicial 
mind;  but  that  is  a  question  with  which  we 
have,  little  concern.  We  have  only  to  decide 
whether  the  evidence,  viewed  most  favorably 
to  the  plaintiff,  was  of  sufficient  weight  and 
probative  force  to  make  the  issue  of  the  de- 
fendant Bradley's  alleged  negligence  a  ques- 
tion of  fact  for  the  arbitrament  of  a  Jury. 
Upon  that  point  we  feel  constrained  to  dif- 
fer from  the  courts  below.  The  trouble  in 
the  case  consists,  of  course,  in  the  dearth  of 
proof  as  to  the  manner  in  which  the  water 
main  was  relaid  before  the  accident  That 
Is  a  circumstance  regarding  which  it  is  prob- 
ably much  more  difficult  for  the  plaintiff  to 
furnish  evidence  than  it  is  for  the  defendant, 
although  it  should  be  added  that  the  correct- 
ness of  that  surmise  is  of  no  importance  ex- 
cept in  so  far  as  it  discloses  the  Justice  of 
giving  the  plaintiff  the  benefit  of  every  rea- 
sonable Inference  by  which  the  verbal  and 
circumstantial  evidence  in  bis  favor  may  be 
supported.  If  there  was  any  negligence  on 
the  part  of  the  defendant  Bradley,  it  must 
have  consisted  in  his  failure  to  relay  the  main 
in  a  propor  and  workmanlike  manner.  The 
learned  courts  below  have  thought  that  this 
feature  of  the  case  Is  so  enshrouded  in  con- 
jecture and  doubt  as  to  present  no  tangible 
fact  upon  which  the  defendant  Bradley's  al- 
leged negligence  could  be  predicated,  and  they 
have  therefore  decided  as  matter  of  law  that 
no  n^Ugenee  was  proved.  We  think  the 
evidence  was  definite  enough  to  raise  an  issue 
of  fact  which  it  was  the  duty  of  the  court 
to  send  to  the  Jury. 

The  testimony  discloses  that  this  water 
main  was  86  inches  In  diameter.  In  changing 
its  course  so  as  to  carry  It  around  the  sub- 
way station  at  Ninety-First  street,  it  became 
necessary  to  ccosb  a  large  trunk  sewer.  The 
section  which  crossed  the  sewer  was  12  feet 
In  length,  and  tt  broke  at  or  near  the  crown 


of  the  sewer.  Expert  witnesses  testified  that 
It  would  not  be  good  construction  to  super- 
impose such  a  water  main  directly  upon  a 
sewer  or  other  solid  substance  that  does  not 
extend  along  the  whole  length  of  the  main; 
that  it  Is  the  custom,  under  such  conditions, 
to  leave  an  intervening  filling  of  earth  by 
way  of  allowance  for  uneven  settlement  or 
sagging;  that  the  degree  of  such  allowance 
must  depend  upon  the  character  of  the  earth 
and  the  extent  to  wlilch  it  may  have  been 
disturbed  in  digging;  that  It  would  vary 
from  two  inches  in  virgin  soil  to  six  Inches 
in  earth  that  had  been  excavated  but  not 
thoroughly  tamped;  that  the  failure  to  ob- 
serve these  precautions  would  cause  a  sag- 
ging of  the  superimposed  pipe  or  main  where 
it  rests  upon  the  earth,  thus  creating  a  strain 
upon  that  portion  resting  upon  an  unyielding 
base,  with  a  resulting  tendency  to  fracture 
at  the  point  where  the  main  rests  upon  a 
solid  bed.  It  was  further  shown  that,  when 
such  a  condition  exists,  it  is  usual  to  support 
the  ends  of  the  water  main  by  means  ot 
wooden  bed  blocks  which  are  designed  to 
minimize  the  danger  of  uneven  settlement  of 
the  earth. 

There  Is  testimony  In  this  rec(»d  from 
which  a  Jury  ml^t  draw  the  inference  that 
this  water  main  was  relaid  without  the  ob- 
servance of  any  of  the  precautions  which  are 
usual  in  good  construction  under  similar  con- 
dltions.  A  witness  named  Bonrcl,  who  lived 
In  the  house  adjoining  the  place  where  the 
break  in  the  main  was  found,'  gave  tes- 
timony from  which  the  Jury  could  have  con- 
cluded that  the  bottom  of  the  main  was  laid 
directly  upon  the  top  of  the  sewer.  It  Is  true 
that  the  cross-examination  of  this  witness 
brought  to  light  a  number  of  circumstances 
which  were  well  calculated  to  Impeach  the 
correctness  of  his  observations  or  the  cred- 
ibility of  his  statements,  but  that  was  a  mat- 
ter for  the  jury.  Another  witness,  Hoyne, 
testified  that  he  was  called  to  repair  the 
break  In  the  main;  that  in  excavating  for 
that  purpose  the  broken  part  of  the  main 
was  found  resting  on  the  top  of  the  sewer; 
that  the  main  on  both  sides  of  the  sewer  Iiad 
sagged;  and  that  it  was  necessary  to  pry  oft 
about  two  Incbes  from  the  top  of  the  sewer 
in  order  to'  make  a  proper  resting  place  for 
the  main.  Although  there  is  a  manifest  in- 
consistency between  the  statement  of  this 
witness  to  the  effect  that  the  main  rested  up- 
on the  sewer,  and  his  other  statement  that 
there  was  a  wooden  wedge  between  the  main 
and  the  sewer,  that  also  presented  a  discrep- 
ancy for  the  consideration  of  the  Jury,  since 
neither  statement  is  distinctly  antagonistic  to 
the  plaintiff's  theory  of  the  defendant  Brad- 
ley's alleged  negligence.  Another  witness, 
Keller,  testified  that  he  was  a  member  of 
Hoyne's  repair  gang,  and  that  the  main  was 
found  resting  on  the  crown  of  the  sewer  and 
broken  at  that  point  across  the  top.  On 
Hoyne's  cross-examination,  he  testified  that 
he  found  a  bed  block  under  one  end  of  the 
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ouiin  bnt  did  not  examine  tbe  other  end,  and 
he  alBo  stated  that  the  ground  looked  as 
thoogh  It  bad  been  filled  In  considerably. 

Counsel  for  Bradley  argued  very  forcefully 
that  the  discovery  of  tbe  wedge  between  the 
■ewer  and  the  main  ia  no  more  evidence  of 
the  defendant  Bradley's  negligence  than  the 
statement  of  witnesses  tending  to  show  that 
the  main,  when  uncovered  after  the  flood, 
was  resting  directly  upon  the  crown  of  the 
■ewer;  and  that  none  of  the  discoveries  made 
after  the  accident  can  be  regarded  as  reliable 
evidence  of  the  conditions  which  antedated 
the  accident  This  very  cogent  argrument 
will  be  proper  and  perhaps  effective  before 
a  ]nry,  bnt  It  cannot  be  permitted  to  influence 
our  decision,  for  it  deals  wholly  with  qnes- 
tlons  of  fact  The  case  is  very  near  the  bor- 
der line  between  ftict  and  law.  Under  the 
role  which  entitles  the  plaintiff  to  all  of  the 
most  favorable  Inferences  which  are  fairly 
dednclble  from  the  testimony  given  In  his 
behalf,  we  Incline  to  the  view  that  the  plain- 
tur  had  the  right  to  have  his  case  against 
Bradley  submitted  to  the  Jury. 

For  the  foregoing  reasons  the  Judgment  of 
the  courts  below  Is  affirmed,  with  costs,  in 
fayor  of  the  city  against  the  plaintiff,  re- 
versed as  between  tbe  defendant  Bradley  and 
the  plaintiff,  and  a  new  trial  ordered  as 
against  the  defendant  Bradley,  with  costs 
to  abide  the  erent 

CUIiLEN,  O.  J.,  and  ORAT,  WILLASD 
BARTLEnr,  HISCOCK,  and  CHASE,  JJ., 
concur. 

Jadgment  accordingly. 


OW  N.  T.  47>.) 

HOSLER  SAFE  CO.  v.  MAIDEN  liANB 
SAFE  DEPOSIT  CO. 

(ODurt  of  Appeals  of  New  YoA.    Nov.  IB, 
1910.) 

1.  Afpkai.  Airo  Ebbob  (i  1094*)— Unanihotts 
Ajtibmancx  bt  Apfellatk  Division— Er- 

WBCt—VmDlVOB. 

Where  a  Jndgment  for  plalntUT  was  nnani- 
monsly  affirmed  by  the  Appellate  Division,  it 
will  be  eondngively  presumed,  on  a  further  ap- 
peal to  the  Court  of  Appeals,  that  the  finding 
of  the  Jury  was  sostalned  by  the  evidence. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4324;   Dec.  Dig.  }  1094.*] 

2.  Damaqis  (t  85*)— LnjiriDATCD  Daua&ks— 

DlXAT. 

Since  parties  to  *  contract  are  entitled  to 
insert  any  stipolatioDS  they  may  agree  on, 
witich  are  neither  unoonacionable  nor  contrary 
to  public  policy,  fhey  may  agree  that  certain 
rams  shall  be  paid  by  one  to  the  other  as  liq- 
nidated  damages  for  a  failure  to  complete'  the 
eontract  within  a  specified  time. 

[BU.  Note.— For  other  cases,  see  Damages, 
Cbnt  Dig.  Si  179-181,  183-187;  Dec.  .Dig.^ 
S5.*] 

M.  DAMAsn  (II  79,  80*)— CoNTBAor  Damages 

— LiQTJIDATKD   DAHAOES  OB  PEITAI.TIEa. 

Whenever  damages  flowing  from  a  breech 
9t  contract  can  be  easily  ascertained,   or   the 


damages  fixed  are  plainly  disproportionate  to 
the  injury,  the  stipulated  sum  will  be  treated  as 
a  penalty;  but  If  the  damages  axe  uncertain 
or  difficult  if  not  incapable  of  ascertainment,  then 
the  agreement  of  the  parties  to  liquidate  them 
in  anticipation  of  a. breach  will  be  enforced. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {{  164-175 ;   Dec.  Dig.  ||  79,  80T] 

€.  Davages  (I  79*)— Liquidated  Dakages— 

Dblat— Natube  of  Contbaot. 

Defendant  safe  deposit  company  contract- 
ed with  plaintiff  for  the  construction  of  a  fire- 
proof vault,  for  a  fireproof  and  burglar  proof 
safe,  and  for  a  fire  and  burglar  proof  vault ;  the 
work  to  be  completed  by  a  specified  date.  Tlie 
contract  provldM  tiiat  time  snonld  be  of  the  es- 
sence thereof,  and  that  the  contractor  should 
pay  a  specified  sum  as  liquidated  damages  for 
each  day's  delay  in  the  completion  of  the  work. 
Held,  that  such  contracts  were  within  the  class 
in  which  damages  from  a  failure  to  complete  the 
work  contracted  for  by  the  date  fixed  would  be 
uncertain,  if  at  all  capable  of  exact  ascertain- 
ment, and  the  amonnts  specified,  not  being 
plainly  disproportionate  to  the  injury,  were 
properly  regarded  as  liquidated  damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  II  164-169;   Dec.  IMg.  |  79.*] 

6.  Dahaoes  (I  85*)— CoNBiBUonoN  Gontbaot 
—  Liquidated  Damages  —  Delay  —  Waiv^ 
OF  FBOvisioifs— Renewal. 

A  contract  for  the  construction  of  certain 
vaults  and  safes  provided  that  time  should  be 
of  the  essence  of  the  contract  and  that  the  con- 
tractor should  pay  certain  sums  as  liquidated 
damages  for  delay.  The  specifications  declared 
that,  If  the  owner  should  desire  any  alterations 
or  deviations,  thev  should  not  annul  the  con- 
tract and  that  in  such  event  an  allowance 
should  be  made  therefor  by  the  architect  etc 
The  contract  contained  no  provision  against  for- 
feiture of  the  right  to  liquidated  damages  in 
case  of  delay  censed  by  the  owner,  or  agreement 
that  the  architect  might  certify  an  extension  of 
time  for  completion  if  the  contractor  was  so  de- 
layed, etc  Held  that,  where  the  contractor  was 
delayed  by  the  act  of  the  owner  or  of  the  archi- 
tect the  liquidated  damage  provision  was  waiv- 
ed and  could  not  be  renewed,  under  the  rule  that 
there  can  be  no  apportionment  of  damages  for 
delays  caused  by  mutual  fault  under  such  cir- 
cumstances. 

[EA.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  I  184;  Dec  Dig.  {  85.*] 

Appeal  from  Supreme  Court  Appellate  Di- 
vision, First  Department 

Action  by  the  Mosler  Safe  Company  against 
tbe  Maiden  Lane  Safe  Deposit  Company. 
From  a  Judgment  for  plaintiff,  unanimously 
affirmed  by  the  Appellate  Division  (123  N.  X. 
Supp.  1130),  defendant  appeals.    Affirmed. 

Alfred  Wheat  for  appellant  Benjamin  N. 
Cardozo  and  Malcolm  Sundheimer,  for  re- 
spondent 

ORAY,  J.  Tbe  plaintiff.  In  this  action, 
has  sought  to  recover  the  balance  of  the 
moneys  due  under  three  contracts  with  the 
defendant  which  provided  for  the  constmc- 
tion,  in  one,  of  a  fireproof  vault  In  another, 
of  a  fireproof  and  burglar  proof  safe,  and.  In 
another  of  a  flre  and  burglar  proof  vault 
These  contracts  were,  Bubstantlally,  the  same 
in  their  general  provisions  and  each  called 
for  the  completion  of  the  work  by  a  fixed 
date.     Each   contained   an    agreement   for 
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liquidating  the  damages,  in  the  event  of  non- 
completion  by  the  time  fixed;  the  several 
agreements  differing  only  In  the  amount 
The  agreement  in  the  first  contract  reads 
"that  time  is  of  the  essence  of  this  contract, 
aind  whereas  failure  to  thus  complete  the 
work  within  the  time  mentlpned  will  cause 
serious  loss  and  damage  to  the  second  party 
(the  defendant),  the  precise  extent  of  which 
might  be  difficult  of  cfstlmation  in  money,  the 
first  party  (the  plaintiCC)  agrees  to  pay  the 
sum  of  $25  per  day  to  the  second  party  as 
liquidated  damages  for  each  day's  delay  in 
the  completion  of  said  work."  In  the  sec- 
ond and  third  contracts,  the  amount  is  fixed 
at  $25  and  at  $150,  respectively.  The  an- 
swer of  the  defendant  to  the  three  causes  of 
action,  founded  upon  these  three  contracts, 
admitted  due  performance  by  the  plaintiff, 
except  as  to  the  time  of  completion,  and  set 
up  counterclaims  for  the  liquidated  damages 
provided  In  each  contract  to  be  paid,  upon 
the  basis  of  the  number  of  days,  which  had 
elapsed  after  the  date  fixed  for  completion. 
There  was  no  dispute  as  to  the  number  of 
days'  delay,  which  ranged  from  117  days, 
under  the  first  contract,  to  211  days,  under 
the  second  contract,  and  to  103  days,  under 
the  third  contract  At  the  trial  of  the  ac- 
tion there  was  much  evidence  bearing  upon 
the  subjects  of  the  preparation  and  approval 
of  the  various  drawings,  designs,  and  detail 
plans,  and  of  the  conduct  of  the  parties  and 
of  the  defendant's  architect,  with  reference 
thereto.  It  was  the  contention  of  the  plain- 
tiff that  it  showed  that  the  defendant  de- 
layed the  progress  of  the  work  in  deviation 
from  the  plans  and  in  unreasonable  omis- 
sions to  pass  upon  the  drawings,  and  that 
in  such,  and  in  other  ways,  it  was  prevented 
from  completing  the  work  by  the  tatter's 
dafanlt  The  defendant  contended  that  the 
evidence  did  not  show  it  to  be  responsible 
for  the  delay,  and  that,  so  far  as  the  acts 
of  its  architect  were  concerned,  he  was  su- 
perintending the  work,  under  the  agreement, 
and  had  acted  in  good  faith.  As  to  the  first 
cause  of  action  for  the  fireproof  vault,  the 
plaintiff  did  not  dispute  Its  liability  for  the 
delay,  and  the  jury  was  directed  to  allow 
the  defendant  its  counterclaim  in  full.  As 
to  the  other  claims  of  the  plaintiff,  upon  the 
second  and  third  causes  of  action,  the  trial 
judge  instructed  the  jury,  in  substance,  that 
the  defendant  was  entitled  to  recover  dam- 
ages, as  stipulated  In  the  contracts,  for  the 
delay  in  completing  the  work,  unless  they 
were  satisfied  that  a  substantial  part  of  said 
delay  was  caused  by  its  own  acts,  or  those 
of  its  architect  The  Jury  returned  a  ver- 
dict In  the  plaintiff's  favor,  and  the  Judg- 
ment thereupon  entered  has  been  affirmed  by 
the  unanimous  vote  of  the  justices  of  the 
Appellate  Division.  Upon  this  appeal  by 
the  defendant,  we  must  presume  that  the 
evidence  was  sufficient  to  sustain  the  finding 
of  the  Jiiry  that  the  defendant  was  respon- 


sible for  a  substantial  part  of  the  delay  in 
the  completion  of  the  contracts. 

The  correctness  of  the  Judgment  below  Is 
attacked  upon  the  ground  that  the  court 
erred  In  its  instructions  to  the  jury  upon 
the  law,  and  the  following  rulings  raise  the 
question  we  are  to  consider:  At  the  plain- 
tiff's request,  the  trial  judge  charged  as  fol-. 
lows:  "If  any  substantial  part?  of  the  delay 
in  the  completion  of  said  vault  (or  of  the 
fireproof  safe,  in  the  other  cause  of  action) 
was  caused  by  the  wrongful  acts  of  the  de- 
fendant or  its  architect  or  by  alterations  or 
devlatlod  from  the  plans  and  specifications, 
or  by  the  failure  to  approve  drawings  with- 
in a  reasonable  time,  or  by  arbitrary  and 
capricious  acts,  the  entire  cause  for  liqui- 
dated damages  was  canceled  and  abrogated, 
and  the  defendant  is  not  entitled  to  recover 
the  same."  The  trial  Judge  refused  to 
charge,  at  the  defendant's  request  that  it 
was  "entitled  to  recoup  the  liquidated  dam- 
ages for  each  and  every  day  that  the  con- 
tract time  was  exceeded  by  the  time  of  the 
actual  performance,  which  was  not  caused 
by  any  act,  or  fault,  of  the  defendant  or 
the  superintendent" ;  or  that  "if  the  jury  be- 
lieved that  there  was  any  delay  occasioned 
by  the  arbitrary,  or  unreasonable,  act  of  the 
defendant,  through  the  action  of  the  super- 
intendent, or  otherwise,  then  the  Jury  must 
consider  what  would  have  been  a  reason- 
able time  to  complete,  after  allowing  to  the 
plaintiff  the  time  in  which  it  was  delayed." 
To  these  rulings,  and  to  others  raising  the 
same  questions  of  law,  the  defendant  ex- 
cepted. 

The  appellant,  preliminarily,  contends  that 
it  was  erroneous  to  submit  to  the  considera- 
tion of  the  jury  the  acts  of  the  architect  in 
passing  upon  the  question  of  the  responsibili- 
ty for  the  delay ;  inasmuch  as  hla  acts  were  not 
Impeachable  except  for  fraud,  or  bad  faith. 
It  is  argued  that  be  was  acting,  throughout, 
under  the  provisions  of  the  contract  and  In 
such  a  capacity,  as  between  the  parties,  that 
his  acts  could  not  be  questioned,  unless  so 
arbitrary  and  capricious  as  to  indicate  fraud 
or  t)ad  faith.  Without  discussing  that  point 
at  any  length,  I  tbink  it  will  suffice  to  say 
that,  while  the  contract  did  constitute  the 
arcbdtect  named  therein  the  final  arbiter  in 
disputes  "regarding  the  construction  of  the 
specifications"  and  "as  to  whether  materials 
used  and  work  done  were  according  to  their 
true  intent  and  meaning,"  he  was,  in  other 
respects,  the  agent  of  the  appellant  It  was 
provided  that  the  work  was  to  be  done  to  his 
satisfaction  and  under  his  direction,  and  In 
determining  upon  the  plans  and  drawings,  or 
upon  changes  therein,  or  In  the  work,  he  was 
the  representative  of  the  appellant  It  was 
not  necessary,  if  the  Jury  believed  that 
through  any  acts  of  his,  or  through  his  omis- 
sions to  act  within  a  reasonable  time,  sub- 
stantial delays  in  the  completion  of  the 
work  were  caused,  that  his  conduct  should 
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indicate  fraud  or  bad  faith.  The  qnestlon 
was  whether  the  appellant,  through  Its  ar- 
<Hiltect,  or  otherwise,  was  responsible  for 
materially  delaying  the  respondent  in  the 
completion  of  the  work  within  the  time  spec- 
ified. The  question  of  the  arcUtect's  good, 
or  bad,  faith  was  not  material. 

It  having  been  conclusively  determined 
that  the  defendant  was  responsible  for  a 
substantial  xmrt  of  the  delay  In  the  comple- 
tion of  the  work,  the  principal  question  arises 
upon  the  Instruction  of  the  trial  court  that 
thereby  the  right  to  counterclaim  for  the 
liquidated  damages  was  abrogated.  So  far 
as  I  am  aware,  this  court  has  not  pronounced 
upon  tills  precise  question,  and  the  courts  be- 
low. In  determining  as  they  have,  have  fol- 
lowed (as  I  Infer,  in  the  absence  of  the  ex- 
pression of  any  opinion)  the  rule  as  it  has 
been  asserted  in  decisions  of  the  coorts  in 
England  and  of  the  Appellate  Division  of  the 
Supreme  Court  of  this  state.  See  Holme  v. 
Guppy,  3  M.  ft  W.  387;  Dodd  v.  Churton,  1 
Q.  B.  562;  Willis  V.  Webster,  1  App.  Div. 
301,  37  N.  Y.  Supp.  354. 

That  this  was  a  valid  provision  of  the  con- 
tracts liquidating  the  damages  to  result  from 
the  contractor's  delay,  and  not  a  penalty,  I 
entertain  no  doubt,  and,  though  a  disputed 
qnestlon  upon  the  trial,  the  respondent  Is  not 
very  a^ously  questioning  it  on  this  appeal. 
Parties  to  contracts  have  the  right  to  Insert 
any  stipulations  that  may  be  agreed  to ;  pro- 
vided that  they  be  neither  unconscionable, 
nor  contrary  to  public  policy.  No  rule  of 
law  forbids  them  from  agreeing  between 
tbemsdves  with  respect  to  the  anticipatory 
damages,  which  shall  be  occasioned  by  the 
failure  to  complete  the  contract  within  the 
time  specified.  When  they  have  done  so,  their 
dedaratlon,  in  the  event  anticipated,  that 
tbe  sum  fixed  is  a  liquidation  of  the  dam- 
ages, or  a  penalty,  is  not  conclusive,  and  its 
Interpretation  is  for  the  court,  having  regard 
to  the  nature  of  the  contract  and  the  circum- 
stances. It  may  be  observed,  generally,  that 
whenever  -the  damages  flowing  from  the 
breach  of  a  contract  can  be  easily  established, 
or  tbe  damages  fixed  are,  plainly,  dispropor- 
tionate to  the  injury,  the  stipulated  sum  will 
be  treated  as  a  penalty.  Where,  however, 
the  damages  resulting  from  the  breach  would 
be  uncertain,  or  dlfiicult.  If  not  Incapable,  of 
aacertaiument,  then  the  agreement  of  the 
parties  liquidating  them,  in  antldpatlen,  will 
be  enforced.  In  Ward  v.  Hudsofi  River 
Building  Co.,  125  N.  Y.  230,  235,  26  N.  E. 
256,  257,  this  question  was  discussed  upon 
tbe  authorities,  and  we  considered  it  diffi- 
cult to  lay  down  any  general  rule,  applica- 
ble to  all  cases.  It  was  said  that,  where  par- 
ties "have  stipulated  for  a  payment  in  liqui- 
dation of  damages,  which  are  in  their  nature 
nnoertain  and  unascertainable  with  exact- 
ness, and  may  be  dependent  upon  extrinsic 
considerations  and  circumstances,  and  the 
amount  is  not,  on  the  face  of  tbe  contract, 
out  of  all  proportion  to  the  probable  loss,  It 


wUI  be  treated  as '  liquidated  damages."  I 
think  that  these  contracts  come  well  within 
the  class  of  cases,  in  which  the  presumable 
damage  from  the  failure  to  complete  the 
work  contracted  for  by  the  date  fixed  would 
be  uncertain,  If  at  all  capable  of  exact  as- 
certainment. Time  was  considered  to  be  of 
the  essence  of  the  contract,  and  it  was  so 
stated  therein.  It  is  Inferable  that,  when 
making  the  contracts  for  the  Construction  of 
these  vaults  and  s^fes,  the  owner  mnst  have 
regarded  it  as  most  Important  that  the  in- 
vestment of  capital  should  be  made  produc- 
tive at  the  earliest  possible  moment  It  was 
In  mind,  presumably,  that  to  agree  to  llqui- 
dated  damages,  covering  each  day's  delay, 
would  act  as  a  spur  upon  the  contractor  and 
would  save  to  the  owner  the  delays  and'  ex<- 
pense  of  an  action  at  law  to  recover  the  ac- 
tual damage  he  might  be  able  to  prove.  Bat 
It  is  obvious,  as  I  think,  that  the  very  rea- 
son for  sustaining  the  validity  of  an  agree- 
ment for  liquidated  damages.  In  such  con- 
tracts as  the  present  ones,  as  a  reasonable 
and  fair  provision,  also,  suggests  how  essen- 
tial It  is  that  the  owner  shall  be  able  to  show 
strict  compliance  on  his  part,  and  that  the 
contractor's  obligation  has  not  been  released, 
nor  affected,  by  his  interference,  or  dilatory 
action.  In  requiring  this  agreement  to  pay 
liquidated  damages,  it  is  to  be  presumed  that 
the  appellant  intended,  when  called  upon  to 
act,  to  co-operate  with  all  possible  diligence 
with  the  contractor,  and  that  the  latter's  sl^ 
nation  was  such  at  the  time  and  its  arrange- 
ments were  so  ordered  as  to  enable  it  to  com- 
plete the  work  within  the  time  fixed.  While 
such  an  agreement  has  not  the  harshness  of 
a  penalty,  it  is,  nevertheless,  in  its  nature, 
such  that  its  enforcement,  where  the  party 
claiming  the  right  to  enforce  has,  in  part, 
been  the  cause  of  delay,  would  be  unjust  It 
Is  a  reasonable  view  of  the  situation  that  de^ 
nles,  in  such  a  case,  the  right  to  strict  en- 
forcement, and,  where  both  parties  are  at 
fault  with  respect  to  the  delay,  remits  the  in- 
jured party  to  the  remedy  of  an  action  at 
law,  In  which  he  can  recover  his  actual  loss 
from  the  contractor's  failure  to  complete 
within  what  was  a  reasonable  time.  It  was 
competent  for  the  parties,  anticipating  muta- 
tions of  mind  and  of  conditions,  to  have  pro- 
vided against  a  forfeiture  of  the  right  to  liq- 
uidated damages  by  further  agreeing  that 
the  architect  was  empowered  to  certify  an 
extension  of  the  time  for  completion,  if  the 
contractor  was  delayed  in  his  work  in  cer- 
tain specified  events,  or  by  causes  specified. 
With  such  a  provision,  the  obligation  to  pay 
liquidated  damages  might  be  preserved  and 
its  commencement  deferred  to  a  substituted 
date.  Without  such  a  provision,  where,  by 
the  mutual  fault  of  the  parties,  the  con 
tractor's  original  obligation  has  been  put  ai 
end  to,  how  could  he  come  under  a  new  obli- 
gation to  pay  the  liquidated  damages  from 
some  subsequent  date?  Such  an  obligation 
could  not  be  renewed  except  by  some  express 
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agn  «ment.  Its  natnre  foiblds  Inferring  Its 
renewal.  An  apportionment  of  the  fault  1b 
Impossible  under  such  a  contract.  Weeks  t. 
Lltae,  88  N.  Y.  566;  Willis  v.  Webster,  su- 
pra. The  rule  tbat  there  can  be  no  appor- 
tionment of  the  damages  for  delays  caused 
by  mutual  default  has,  also,  beeil  asserted 
In  the  federal  courts.  See  Caldwell  &  Drake 
T.  Sehmulbacb  (O.  C.)  175  Fed.  429. 

In  Willis  T.  Webster,  a  well-considered 
case,  and  one  in  wfaicli  the  question  arose 
upon  a  substantially  similar  state  of  facts, 
It  was  forcibly  said  that,  where  "liquidated 
damages  are  to  be  suataloed  after  a  given 
day,  the  plaintiff  (contractor)  Is  entitled  to 
know  with  precision  when  he  is  laboring  un- 
der such  an  obligation,  and  not  be  required 
to  leave  it  to  the  Judgment  of  a  jury  as  to 
what  is  a  reasonable  time.  It  la  impossible 
under  the  contract  to  apportion  liquidated 
damages.  Either  the  liability  for  the  liqui- 
dated damage  exists,  or  it  does  not  It  can- 
not half  exist  and  half  be  waived.  In  the 
case  at  bar  there  was  a  definite  contract, 
which  was  abrogated  by  the  acts  of  both  par- 
ties; and  it  requires  equally  concai«d  ac- 
tion to  breathe  life  Into  it  again."  Page  305 
of  1  App.  DlT.,  page  S66  of  37  N.  Y.  Supp. 
In  Halsbury's  Laws  of  England  (volume  3, 
pu  243),  the  doctrine  of  the  English  cases  is. 
summed  up  in  the  following  language: 
"Where  the  liquidated  damages  are  stipulat- 
ed at  so  much  per  day  or  per  week,  there 
must  be  a  definite  date  from  which  they  are 
to  ran.  If  no  such  date  is  fixed  by  the  con- 
tract, or  if  by  the  <^)eratlon  of  Intervening 
drcnmstances  the  date  fixed  by  the  contract 
has  ceaaed  to  be  operative,  and  there  is  no 
provision  in  the  contract  under  which  anoth- 
er date  can  be  substituted,  all  right  to  re- 
cover the  sum  stipulated  for  as  liquidated 
damages  has  been  put  an  end  to,  because 
there  is  no  date  from  which  the  penalties 
can  run."  In  Dodd  v.  Churton,  1  Q.  B.  562, 
which  Lord  Halsbury  cites  In  support  of  the 
rule,  the  contract  provided  that  the  work 
fBhould  be  completed  by  a  certain  day,  and, 
in  default  of  such  completion,  the  contractor 
should  be  llaUe  to  pay  liquidated  damages. 
In  construing  the  contract,  Cbltty,  L.  J., 
said:  "The  law  on  the  subject  is  well  set- 
tled. The  case  of  Holme  v.  Ouppy,  3  M.  & 
W.  887,  and  the  subsequent  cases  in  which 
tbat  decision  has  been  followed,  are  merely 
examples  of  the  well-known  principle  stated 
In  (3omyns'  Digest,  Ck)ndltion  L.  (6)  that, 
where  performance  of  a  condition  has  been 
rendered  impossible  by  the  act  of  the  grantee 
himself,  the  grantor  is  exonerated  from  per- 
formance of  it  The  law  on  the  subject  was 
very  neatly  put  by  Byles,  J.,  In  Russell  v. 
Bandelra,  13  C.  B.  (K.  S.)  149.  This  prin- 
ciple is  applicable,  not  to  building  contracts 


only,  bnt  to  all  contracts.  If  a  man  agrees  to 
do  something  by  a  particular  day,  or  in  de- 
fault to  pay  a  sum  of  money  as  liquidated 
damages,  the  other  party  to  the  omtract 
must  not  do  anything  to  prevent  him  from 
doing  the  thing  contracted  for  within  the 
specified  time." 

The  appellant  founds  an  argnment  npon  the 
provision  of  the  spedflcationa  that  If  the  de- 
fendant should  require  any  alteration,  or 
deviations,  "the  same  could  be  made  without 
annulling,  or  Invalidating,  the  contract" 
and,  in  such  event  that  "an  allowance  shall 
be  made  for  the  same  on  one  side  or  the  oth- 
er, as  the  case  may  be,"  by  the  architect  etc. 
I  do  not  see  that  this  atCects  the  question 
differently.  The  provision  operated  to  pre- 
vent the  plaintiff  from  claiming  that  the  con- 
tract was  invalidated.  It  could  not  renew 
the  obligation  to  pay  liquidated  damages, 
which  bad  been  put  an  end  to  by  delays,  for 
which  the  appellant  was,  in  part  responal- 
ble.  A  provision  of  the  contract  In  Dodd  ▼. 
Churton,  supra,  was  relied  upon  by  the  de- 
fendant to  the  effect  that  any  authority  glv> 
en  by  the  architect  for  any  alteration,  or  ad- 
dition, in  or  to  the  work,  was  not  to  vitiate 
the  contract  It  was  held  "that  this  provi- 
sion, however  interpreted,"  did  not  reach 
the  length  contoided  for;  tiiat  it  did  not 
"amount  to  a  contract  to  do  all  the  work,  in- 
cluding any  extras  that  may  be  ordered, 
within  the  time  spedfled  for  the  performance 
of  the  original  work."  "The  provision,"  it 
was  said,  "is  that  the  contract  is  not  to  be 
vitiated,  L  e.,  that  it  is  to  stand;  but  that 
does  not  exclude  the  application  of  the  prin- 
clple  stated  in  Comyns'  Digest  to  which  I 
have  referred." 

The  doctrine  of  the  English  cases,  to  which 
I  have  referred,  and  of  the  case  of  WiUla  ▼. 
Webster,  supra,  decided  by  the  Supreme 
Ck>urt  of  this  state,  is  salutary  and  just  and 
I  think  we  should  approve  of  it  Where  the 
parties  are  mutually  responsible  for  the  de- 
lays, because  of  which  the  date  fixed  by  the 
contract  for  completion  is  passed,  the  obliga- 
tion for  liquidated  damages  is  annulled,  and, 
in  the  absence  of  some  provision  under  which 
another  date  can  be  substituted,  it  cannot  be 
revived.  If  the  respondent  failed  to  com- 
plete within  a  reasonable  time  after  credit- 
ing the  appellant's  delays,  then  the  latter 
had  a  cause  of  action  for  the  fcunner's  neg- 
lect and  the  measure  of  damages  would  be 
the  acttial  loss  proved  to  have  been  sustained. 

For  these  reasons,  I  advise  the  affirmance 
of  the  Judgment 

HAIOBT,  YANN,  WEBNEB.  and  CHASE, 
33.,  concur;    CULLEN,  a  J.,  not  TOtlns. 

Judgment  affirmed,  with  ooatai 
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AMBLBia  T.  OLOS  et  al. 
(Biq^rauM  Court  of  Illinoia.    Oct  28,  1910.    B»- 

heatinc  Denied  Dee.  9,  1910.) 
L  Taxation  (S  818*)— Oanoellation  or  Tax 

TTTLB— COBTS. 

A  decree  canceling  a  tax  title  aa  a  doad 
on  title  cannot  adjudge  the  costa  againat  the 
kdder  of  the  tax  title,  where  the  owner  of  the 
paiamoont  title  doea  not  tender  the  tazea,  oosta, 
and  interest  before  filing  hia  bill  and  keep  the 
tender  good. 

[Bd.   Note—For   ather  caaea,   aee  Taxation, 
Gent.  Dig.  I  1818;  Dec.  Dig.  |  81&*] 
2.  Affkai.  ahd  Brbob  (|  1207*)  —  Procxkd- 

IROa  IH   LOWBB  COUKC   AriEB  Masdatk— 

DSCBEX. 

A  decree  cancelii^  a  certificate  of  parchaae 
at  a  tax  sale,  which  nnda  that  a  specified  sum 
was  bionght  into  court  and  tendered  to  the 
bolder  of  the  certificate  in  pajment  of  all  mon- 
eys paid  by  Un  on  acconnt  of  the  certificate 
and  eoata  and  expenaea  of  the  aale,  and  a  anb- 
aeqnent  ««dar  Mating  that  the  deposit  is  hdd 
|w  the  deric,  conform  to  the  mandate  of  the 
Bapreme  Court  directing  a  decree  providing  for 
the  cancellation  of  the  certificate  on  the  holder 
thereof  being  leimbnraed,  though  a  colloquy  in 
tile  lecozd  between  attome|«  refeia  to  the  offer 
•f  a  check;  there  being  nothing  in  tlie  record 
to  ahow  there  was  not  a  legal  tender,  and  the 
decree  Tedting  that  the  money,  after  having 
been  offered  the  holder  in  open  court,  waa  paid 
to  tbedeik. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
&iDr,  Cent  Dig.  i  4699;    Dec.  Dig.  f  1207.*] 

&  Appkal  and  Ebbob  (I  1207*)  —  Pbookkd- 
mSS  IK  liOWKB  COUBX  ArtKB  Mandatb— 
Dkcxkb. 

A  decree  whidi  conforms  to  tlie  judgment 
of  the  Supreme  Court  on  appeal  and  the  man- 
date iaaued  thereon  is  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  4696-4689;  Dec.  Dig.  { 
1207.*] 

4,  appbaz.  akd  Ebbob  ({  2t48*)— QunrnoRB 

BKTIKWABI.B— ExOKPnOHB. 

A  ruling  of  the  trial  court  to  which  no 
exception  was  taken,  will  not  be  considered  on 
appM. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
DkTor.  Cent  Dig.  i  1432;   Dec.  Dig.  {  248.*] 

Appeal  from  Circuit  Court,  Cook  County; 
Adelor  J.  Petit  Judge. 

Application  by  Mittle  O.  Ambler  against 
Jacob  Olos  and  othera  to  register  title  to 
land.  From  a  decree  for  the  applicant,  de- 
fendant August  A.  Timke  appeals.  Modified 
and  affirmed. 

John  R.  O'Connor,  for  appellant  Bulk- 
ley,  Gray  &  Mor^  for  appellee. 

COOKEk  J.  This  is  the  second  time  this 
cause  has  been  before  u&  The  opinion  in 
the  former  appeal  is  found  in  Ambler  t.  QIos, 
237  UL  637,  86  N.  B.  1113,  where  the  matters 
In  Issue  are  fully  set  out,  and  to  which  we 
refer.  On  that  appeal  the  decree  of  the  dr- 
«nlt  court  was  reversed,  because  of  the  er- 
roneous finding  that  a  tender  had  been  made 
to  Angnst  A.  Tlmke^  and  the  cause  was  re- 
manded, with  directions  to  enter  a  decree  In 
SDb8tan<M  as  that  appealed  from,  except 
that  it  shonld  provide  for  the  cancellation  of 


the  certificate  only  upon  Tlmke^s  reimburse- 
ment, predsely  as  though  no  tender  or  pay- 
ment had  been  made  to  Glos.  Upon  tbe  filing 
of  the  remanding  order  In  the  circuit  court, 
a  decree  was  entered  in  conformity  with 
that  order,  with  the  exc^ion  that  it  ad- 
Judged  the  costs  against  the  defendant  Au- 
gust A.  Timke.  From  this  decree  Tlmke 
has  prayed  an  appeal,  and  numerous  as- 
sigmuents  of  error  have  been  made,  only 
four  of '  which  are  relied  upon  ber&  The 
assignmraits  relied  uiwn  are:  That  it  was 
error  to  adjudge  costs  in  tbe  court  below 
against  appellant;  that  tbe  court  failed  to 
require  appellee  to  reimburse  appellant  as 
directed  by  the  mandate;  that  appellant  is 
required  by  the  decree  to  produce  Oie  certlfl- 
cate  of  sale  within  10  days  for  cancellation; 
and  tbat  appellant  was  not  allowed  to  otter 
proof  that  a  deed  had  been  Issued  on  said 
certiflcate  of  sale. 

The  decree  was  reversed  ou  the  first  ap- 
peal for  the  reason  that  the  court  ^rroneous- 
ly  found  that  a  proper  tender  had  been  made 
to  the  appellant  and  when  the  cause  was 
remanded,  with  directions  to  enter  a  decree 
in  substance  the  same  as  that  appealed  from, 
except  tJiat  it  should  provide  for  the  cancel- 
lation of  the  certificate  only  upon  Tlmke's 
reimbursement  precisely  as  though  no  ten- 
der or  payment  Iiad  been  made,  it  necessarily 
followed  tliat  tbe  decree  should  have  adjudg- 
ed the  costs  against  the  applicant,  who  is  the 
appellee  here.  The  rule  is,  in  cases  of  this 
character,  that  where  the  owner  desires  to 
place  the  holder  of  a  tax  title  In  the  wrong, 
so  as  to  relieve  himself  from  the  payment  of 
costs,  be  shonld  make  a  tender  of  the  taxes, 
costs,  and  Interest  before  filing  his  bill,  and 
keep  such  tender  good  by  bringing  the  mon- 
ey into  court;  and  if  he  falls  in  that  re- 
quirement it  is  error  to  decree  costs  against 
the  defendant  Kenealy  v.  Glos,  241  111.  15, 
80  N.  E.  288,  and  cases  there  dted.  No  such 
tender  had  been  made  to  Timke,  and  it  was 
therefore  error  for  the  court  to  adjudge  the 
costs  Against  him. 

In  support  of  the  second  contention,  appel- 
lant urges  that  reimbursement  was  not  made 
as  directed  by  the  mandate,  and  that  It  was 
error  for  the  court  to  decree  the  relief  pray- 
ed until  reimbursement  was  made.  Tbe  de- 
cree of  tbe  coturt  q;>eclflcaUy  finds  that  tbe 
sum  of  $61  was  brought  into  court  and  ten- 
dered to  appellant  in  full  payment  of  all 
moneys  paid  out  by  him  on  account  of  the 
certiflcate  of  sale,  and  in  full  of  all  costs  and 
expenses  in  and  about  said  sale,  and  a  sub- 
sequent order  of  the  court  recites  that  the 
deposit  of  $61  theretofore  made  under  the 
decree  be  held  by  the  derk  of  tbe  court  No 
question  is  made  of  the  amount  tendered; 
but  appellant  contends  that  this  amount  waa 
not  offered  In  legal  tender,  but  was  offered  In 
the  form  of  a  cbectc,  and  to  substantiate  tbts 
claim  relies  upon  a  colloquy,  which  appears 
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In  the  record,  between  hia  solicitor  and  the 
solicitor  for  the  appellee,  wherein  his  solic- 
itor designated  the  offer  as  being  in  the  form 
of  a  check.  There  Is  nothing  in  the  record 
to  show  that  this  was  not  a  legal  tender; 
bat,  on  the  contrary,  the  decree  of  the  court 
held  it  to  have  been  such,  and  recites  that 
the  money,  after  having  been  offered  appel- 
lant in  open  court,  was  paid  to  the  clerk. 

In  support  of  bis  third  contention,  appel- 
lant asserts  that  it  was  error  to  rcQuire  the 
surrender  of  the  certificate  in  any  ev^it; 
and  in  support  of  the  fourth  assignment  ar- 
gued, relies  ap<m  a  statemoit  made  by  his 
solicitor  in  court,  and  which  appears  in  the 
record,  to  the  effect  that  since  the  entering 
of  the  first  decree  herein  a  deed  had  been  is- 
sued on  the  certificate  of  sale,  and  an  oral 
motion  to  file  an  amended  answer  Instanter 
and  for  leave  to  offer  proof  of  that  fact. 
The  court  refused  to  allow  the  amended  an- 
swer to  be  filed;  but  no  exception  was  taken 
to  this  action  of  the  court,  whldi  is  assigned 
here  as  orror.  The  decree  in  respect  to  the 
surrendering  pf  the  certificate  for  cancella- 
tion is  in  accordance  with  the  Judgment  in 
the  former  appeal  and  the  mandate  Issued 
thereon,  and  the  court  committed  no  error 
in  BO  decreeing. 

The  decree  of  the  circuit  court  will  be 
modified,  by  providing  that  appellee  pay  the 
costs  in  that  court,  and  that  appellant  have 
execution  therefor.  In  all  other  respects  the 
decree  is  afllrmed. 

Decree  modified  and  afiSrmed. 

(247  IlL  34) 

OLADVILUI  ▼.  McDOLB  et  aL 
McDOLB  V.  SMITH  et  al. 
(Supreme  Court  of  Illinois.    Oct.  28, 1910.    Re- 
hearing Denied  Dec.  8,  1910.) 

1.  Witnesses  (|  150^— Competenct  — Pab- 
TIX8  (XAnavo  as  Heibs. 

A  party  and  her  husband  are  incompetent 
witnesses,  where  the  adverse  parties  are  prose- 
cuting or  defending  the  action  as  heirs. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  I  655;    Dec.  Dig.  i  150.  •]       ' 

2.  Specific    Pebfobmanoe    (J    28*)— Veebal 
CoNTBAOT  fob  Land  —  Evidence  of  Con- 

TBACT. 

A  condition  to  specific  performance  of  a 
verbal  contract  for  sale  of  land  is  that  It 
be  proved  by  competent  evidence,  and  be  shown 
to  oe  clear,  definite,  and  anequivocal  in  its 
terms. 

[Ed.  Note. — E\>r  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {|  61-68;  Dec.  Dig.  I 
2&*] 

3.  Specific  Performance  (K  44,  45*)— Veb- 
BAi.  Contract  for  Land— Payment. 

Payment  of  the  purchase  money  alone,  or 
the  mere  performance  of  personal  services, 
which  can  be  estimated  In  money,  is  not  enoogh 
to  take  a  verbal  contract  for  sale  of  land  out 
of  the  statute,  so  as  to  authorize  its  specific 
performance,  there  being  a  remedy  at  law,  by 
recovery  of  the  money  or  for  the  services. 

[Bd.  Note.— For  other  cases,  see  Specific  Per^ 
formance.  Cent  Dig.  gS  126,  127;  I^.  Dig.  ${ 
44,  45.*] 


4.  Spbcdto   Pebfobicance  d  46*)  — Vkbbai. 

CONTBAOQC  FOB  LAND— POSSESSION. 

The  mere  fact  of  possession  by  the  pur- 
cliaser  does  not  justify  specific  performance  of 
a  verbal  contract  for  sale  of  land. 

[Bd.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  {  127;    Dec.  Dig.  {  46.*] 

5.  Specific   Pebfobicance   (§   39*)  — Vkbbal 
contbact  fob  land — basis  for  relief. 

The  basis  for  relief  by  specific  performance 
of  a  verbal  contract  for  sale  of  land,  invalid  at 
law,  is  the  equitable  fraud  resulting  from  set- 
ting up  the  statute  of  frauds  as  a  defense. 

[Bd.  Note. — For  other  cases,  see  Specific  Per- 
formance, Gent  Dig.  if  U4-119;  Dec.  Dig.  f 
39.*] 

6.  Sfeoifio  Pkbforuanox  ({  48*)  — Vbbbai. 

CoNTBACT  FOB  SaUS  OF  LAND. 

Where  it  was  verbally  agreed  that  one 
should  live  with  the  owners  of  land  and  con- 
form to  their  strict  ideas  as  to  her  social  con- 
duct till  she  was  married,  and  that  on  their 
death  she  should  have  the  land,  and  she  fully 
performed  her  part  thereof,  and  there  can  be 
no  recovery  at  law,  because  of  the  bar  of  limita- 
tions, for  her  labor,  sacrifices,  and  deprivations 
during  the  10  years  she  so  lived  with  them, 
worth  as  much  as  the  land  was  then  worth,  spe- 
cific performance  will  be  granted. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  |  127 ;    Dec.  Dig.  f  45.*] 

7.  SPEOiFia    Pebfobicance   (§   41*)  — Vebbai. 
Contract  fob  Sale  of  Land— Possession. 

It  is  no  reason  for  refusing  specific  per- 
formance to  one  of  the  verbal  contract  of  the 
owners  of  land  that  she  should  have  it  on  thrir 
death,  in  consideration  of  her  living  with  them 
on  certain  conditions  till  she  married,  that  prior 
to  their  dying  she  had  no  more  than  construc- 
tive possession;  the  contract  not  entitling  her 
to  more. 

[EH.  Note.— For  other  cases,  see  Spedflc  Per^ 
formance,  Dec.  Dig.  {  41.*] 

8.  Specific  Pebfobkance  (H  22;  24*)— Pbb- 
SONB   AOAINBT  Whoic  Pebfobvancb   Mat 

BE    ENFOBCED. 

A  contract  by  the  owners  of  land  that  an- 
other should  have  it  after  tiiey  died  may  be 
specifically  performed  against  tiieir  heirs  and 
against  the  heirs  of  one  to  whom  the  land  was 
conveyed  without  consideration  and  with  knowl- 
edge of  the  contract 

[EM.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  Si  61-65;  Dec.  Dig.  || 
22,  24.*] 

Farmer  and  Dunn,  33.,  dissenting. 

Appeal  from  Circuit  Court,  Moultrie  Coun- 
ty; W.  O.  Cochran,  Judge. 

Two  suits,  one  by  John  McDole  agaisBt 
Flora  Smith  and  others,  the  other  by  Eva 
Qiadville  against  John  McDole  and  others, 
were  consolidated,  and  from  the  decree  said 
Gladrille  appeals.  Reversed  and  remanded, 
with  directions. 

B.  J.  Miller,  for  appellant  John  B.  Jen- 
nings and  W.  E.  Whitfield,  for  appellees. 

CARTWRIOHT,  J.  John  McDole,  brother 
of  Phebe  Jester,  deceased,  and  one  of  her 
heirs  at  law,  filed  his  bill  in  the  circuit  court 
of  Moultrie  county  against  ber  nephews, 
nieces,  and  grandchildren  for  the  partition 
of  a  tract  of  land  containing  30  acres,  of 
which  she  held  the  legal  title  at  the  time  of 
her  death.    Eva  OladvUle,  one  of  the  nieces, 
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filed  her  bill  in  the  same  court  against  the 
other  parties  for  the  spedflc  performance  of 
an  alleged  verbal  agreement  with  John  P. 
Jester,  deceased,  when  he  held  the  legal  title 
to  the  land,  to  which  agreement  Phebe  Jester 
was  also  a  party,  by  which  said  Eva  Gladvllle 
was  to  have  the  property  after  their  deaths 
In  consideration  of  personal  services  render- 
ed to  them.  The  causes  were  consolidated, 
and  the  evidence  was  taken  before  the  mas- 
ter In  chancery.  The  consolidated  cause  was 
heard  by  the  court  on  such  evidence  and  the 
depositions  of  witnesses,  and  the  court  dis- 
missed the  bill  of  Eva  Gladvllle  without 
prejudice  to  her  right  to  proceed  to  recover 
compensation  for  her  services  rendered  un- 
der the  contract,  found  in  favor  of  a  mort- 
gagee who  held  a  mortgage  for  $300  on  the 
land  and  who  filed  a  cross-bUl,  and  found  In 
favor  of  the  complainant,  John  McDole,  on 
bis  bill  for  partition.  By  the  decree  partition 
was  ordered,  and  Eva  Gladvllle  prosecuted 
her  appeal' to  this  court. 

Eva  OladvUIe,  one  of  the  defendants  In 
the  bill  for  partition  and  complainant  in  the 
bill  for  specific  performance,  and  her  hus- 
band, testified  before  the  master,  and  objec- 
tion was  made  to  their  testifying.  On  the 
hearing  the  court  did  not  make  any  ruling 
as  to  their  competency,  and,  so  far  as  ap- 
pears, considered  their  testimony;  but  they 
were  dlsqnalifled  by  the  fact  that  the  other 
parties  were  prosecuting  and  defending  as 
heirs  at  law  of  Phebe  Jester.  Eva  Gladvllle 
and  her  husband  were  not  competent  wit- 
nesses, and  their  testimony  will  not  be  con- 
sidered in  this  court  Helntz  v.  Dennis,  216 
nL  487,  75  N.  E.  192.  There  were  some  other 
minor  objections  to  testimony  which  It  will 
not  be  necessary  to  notice  In  detail. 

The  facts  shown  by  competent  evidence  are 
as  follows:  When  Eva  Miller  (now  Eva  Glad- 
vllle) was  10  years  old,  her  mother  died  and 
her  father  married  again.  She  was  a  niece 
of  Phebe  Jester,  wife  of  John  P.  Jester,  and 
when  she  was  11  years  old  they  took  her  to 
their  home.  They  then  had  a  son  about  two 
years  younger  than  Eva,  and  she  lived  with 
them,  working  about  the  house  and  place, 
going  to  school  a  very  little — enough  to  learn 
to  read  and  write — and  when  she  was  18 
years  old  the  son  died.  John  P.  Jester  and- 
hls  wife  were  very  religions  people  ftnd 
were  exceedingly  strict  with  Evtt.  They  took 
her  to  church  and  Sunday  school,  but  object- 
ed to  her  having  any  sodjed  pleasures  or  go- 
ing in  company  with  ether  young  people. 
She  was  quite  unhappy  about  the  restric- 
tions, especially  wh^  she  was  invited  by 
neighbors,  and  on  on$  occasion  when  she  had 
assisted  In  getting  up  a  social  affair.  That 
was  in  1887,  after  tKe  death  of  the  son,  and 
John  P.  Jester  then  proposed  to  her  that, 
If  she  would  stay  with  them  and  conform  to 
their  views  about  going  out  in  company  and 
to  social  gatherings  ijntil  she  should  be  mar- 
ried, she  should  have  all  their  property  aft- 
«  tbey  died.    She  agreed  to  the  pruiraBltion, 


and  Phebe  Jester  was  a  party  to  It  equally 
with  her  husband.  '  The  agreement  was 
clearly  proved  by  disinterested  witnesses 
about  whose  testimony  there  can  be  no  sua-, 
plclon  whatever,  and  for  the  next  10  years, 
until  Eva  was  28  years  old  and  was  mar* 
rled,  she  conformed  In  every  respect  to  the 
agreement  Mrs.  Jester  was  a  frail  woman, 
in  ill  health,  and  confined  to  her  bed  fre- 
quently, and  Mr.  Jester  was  not  in  good 
health.  The  land  was  hilly  clay  land,  with 
about  10  acres  of  river  bottom  subject  to 
overflow,  and  it  was  not  valuable  land,  al« 
though  it  has  advanced  considerably  in  val- 
ue, and  the  improvements  were  poor.  Eva 
did  the  housework,  with  no  assistance  except 
occasional  help  in  emergencies,  milked  the 
cows,  made  the  garden,  carried  In  the  wood 
and  kindling  and  frequently  chopped  the 
wood,  worked  In  the  field,  planted  corn,  hoed 
com,  shocked  wheat,  drove  the  harrow, 
worked  In  the  hftyfield,  and  filled  the  place 
of  a  regular  hand  on  the  farm.  The  doing 
of  the  housework  was  worth  from  $3.50  to 
$4  a  week,  and  she  had  an  opportunity  to 
work  out  at  housework  at  $3.50  per  week  but 
did  not  do  so  because  of  her  contract.  In> 
eluding  the  outside  work  and  farm  work,  her 
services  were  worth  from  $5  a  week  to  $1 
a  day  for  the  10  years,  and  it  would  have 
been  practically  impossible  to  secure  for  any 
price  one  who  would  do  the  same  work  and 
forego  all  social  pleasures  and  the  company 
of  young  people.  John  P.  Jester  did  not  like 
to  have  Eva  have  any  company,  and  said  he 
was  afraid  if  she  got  to  going  with  the  boys 
she  would  get  married  and  leave  them,  and 
they  needed  her  help.  She  had  some  means 
of  her  own  from  her  mother's  estate,  which 
was  probably  not  very  much ;  but  she  let 
Mr.  Jester  have  It,  and  he  paid  her  some  In- 
terest, which  she  expended  for  clothes  when- 
ever she  wanted  anything  extra  in  that  line. 
She  was  married  in  1897.  Soon  after  her 
marriage  she  was  sent  for  and  stayed  with 
the  Jesters  four  weeks,  and  afterward  as- 
sisted them  in  sickness  at  frequent  intervals; 
staying  there  one  or  two  weeks  at  a  time. 
Neither  Mr.  Jester  nor  Mrs.  Jester  was  in 
good  health,  and  after  the  marriage  the  hus- 
band of  Eva  Gladvllle  bought  shingles,  which 
he  gave,  and  he  with  others  put  them  on  the 
house,  donating  the  work.  There  was  no  ob- 
jection to  the  marriage;  but  Mr.  GladvUle 
had  a  habit  of  drinking  intoxicants,  and 
whenever  he  got  drunk  Mr.  Jester  would 
worry  and  talk  about  fixing  the  land  so  that 
Eva  and  her  children  would  have  It  and  her 
husband  could  not  "run  through  with  It" 
Both  Mr.  and  Mrs.  Jester  stated  the  contract 
to  other  people,  and  after  children  were  bom 
to  Eva  they  sometimes  said  that  she  and  her 
children  were  to  have  the  land,  or  that  they 
wanted  her  and  her  children  to  have  it;  but 
th(>re  is  not  a  particle  of  doubt  of  the  nature 
of  the  contract,  or  that  she  was  to  have  the 
property  if  she  performed  It  on  her  side. 
When  the  contract  was  made,  she  bad  no  ^ 
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children  and  did  not  contemplate  marriage, 
and  nothing  was  said  about  children  or  the 
possibility  of  children.  She  continued  after 
her  marriage  to  do  everything  for  the  Jes- 
ters that  she  could,  although  not  specified 
In  the  contract,  and  when  they  were  sick 
and  she  was  wanted  she  went  to  their  home 
and  stayed  there,  doing  the  work  at  dlfTerent 
times  without  any  compensation,  so  long  as 
they  lived.  John  P.  Jester  undoubtedly  en- 
tertained the  belief  that  he  could  provide 
that  the  property  should  go  to  Eva  and  her 
children,  and  be  made  a  number  of  wills  and 
a  codldl,  which  were  either  not  executed  or 
were  revoked  by  cutting  out  his  signature, 
the  general  effect  of  which  was  to  devise 
the  property  to  his  wife  for  her  life,  with 
remainder  to  Eva  Oladvllle  and  her  children 
or  In  trust  for  her  children.  When  the  codl- 
dl  was  written,  his  direction  was  to  have 
it  so  that  the  husband  of  Eva  could  not  dis- 
pose of  the  land  and  so  that  it  would  go  to 
her  and  her  children,  and  he  said  that  he  had 
a  contract  with  Eva  before  she  was  married 
to  leave  her  the  property  and  she  had  per- 
formed her  part  of  the  contract  On  March 
30,  1907,  he  executed  a  warranty  deed  to  his 
wife,  Phebe  Jester,  of  the  land,  with  provi- 
sions that  he  should  have  fuU  control  of  it 
during  his  life,  and  If  he  survived  bis  wife 
the  land  should  revert  to  him.  His  wife  did 
not  Join  in  the  deed  and  it  did  not  release 
his  homestead.  Ten  days  after  making  that 
deed  he  died,  and  a  will  made  by  him  was 
admitted  to  probate  by  which  he  gave  all  the 
property  to  his  wife  for  life  and  thai  to  be 
disposed  of  by  her  In  any  way  or  manner 
she  might  see  fit  to  dispose  of  It.  The  wid- 
ow, Phebe  Jester,  occupied  the  premises 
something  less  than  a  year  and  died  Intes- 
tate on  February  10,  1908.  Phebe  Jester 
frequently  stated,  both  before  she  received 
the  legal  title  and  afterward,  that  Eva  was 
to  have  the  property,  and  a  few  days  before 
her  death  she  directed  Eva  to  get  a  black 
bag  on  the  big  bureau  and  bring  it  to  her. 
She  then  gave  Eva  the  keys  and  told  her  to 
get  the  door  key  that  was  hanging  up.  E3va 
got  the  keys  and  pat  them  In  her  pocket  and 
k^t  them  and  after  the  death  of  Phebe  Jes- 
ter retained  possession  of  the  property.  Eva 
cared  for  Mrs.  Jester  In  her  last  illness  and 
the  relations  between  them  were  most  Inti- 
mate and  affectionate.  There  were  In  evi- 
dence three  papers  with  the  signature  of 
Phebe  Jester,  saying  that  she  wanted  all  her 
real  and  personal  inroperty  to  go  to  Eva  and 
her  children.  There  was  some  difference  of 
oplnicm  among  the  witnesses  as  to  the  hand- 
writing, but  the  writings  have  no  legal  effect. 
There  was  some  testimony  that  she  said  she 
wanted  the  land  divided  among  her  heira, 
which  has  no  more  effect  than  the  papers 
just  referred  to.  Neither  would  authorize 
any  decree  as  to  the  title,  and  the  rights  of 
the  parties  depend  upon  the  contract  and  the 
question  whether  it  can  be  enforced. 
The  contract  was  verbal,  and  In  such  a  case 


It  must  be  proved  by  competent  evidence  and 
be  clear,  definite,  and  imequlvocal  In  its 
terms.  Clark  v.  Qark,  122  lU.  388,  13  N.  B. 
553.  The  evidence  fully  satisfied  that  re- 
quirement It  was  also  proved,  and  not  con- 
tradicted, that  Eva  Oladvllle  fully  performed 
the  contract  In  accordance  with  its  terms, 
and  the  only  question  to  be  determined  is 
whether  she  is  entitled  to  a  specific  perform- 
ance of  it,  although  It  was  within  the  stat- 
ute of  frauds  and  invalid  at  law.  The  inva- 
lidity consisted  of  the  fact  that  It  was  not 
reduced  to  writing  and  signed,  and  no  action 
at  law  will  lie  upon  such  a  contract  The 
courts  of  equity,  however,  will  not  permit 
the  statute  of  frauds,  the  only  purpose  of 
which  is  to  prevent  fraud,  to  be  used  where 
the  effect  will  be  to  accomplish  a  fraud,  and 
where  a  verbal  contract  has  been  performed, 
^ther  fully  or  In  part,  by  the  party  seeking 
the  remedy,  and  the  facts  are  such  that  it 
would  be  a  virtual  fraud  to  permit  the  de- 
fendant to  Interpose  the  statute,  a  court  of 
equity  will  not  listen  to  that  defense.  If 
the  defendant  has  knowingly  permitted  the 
complainant  to  do  acts  In  performance  of 
the  verbal  agreement  and  In  reliance  upon  It, 
which  change  the  relation  of  the  parties  and 
prevent  a  restoration  to  their  former  condi- 
tion by  a  recovery  at  law  of  compensation 
for  the  acts  performed,  it  would  be  a  fraud 
on  the  complainant  to  permit  the  defense  to 
be  madek  and  the  statute,  which  is  intend- 
ed to  prevent  fraud,  would  be  made  the 
means  of  fraud.  In  equity  the  rights  and  du- 
ties of  the  parties  are  the  same  as  they 
would  have  been  if  the  c<Mitract  had  been 
written  and  signed,  and,  unless  the  one  who 
has  performed  the  contract  in  good  faith  can 
be  made  whole  in  damages,  he  is  left  with- 
out any  adequate  remedy  at  law,  and  equity 
will  compel  the  other  party  to  do  the  thing 
which  was  agreed  to  be  done.  S  Pomeroy's 
Eq.  Jur.  i  1409;  26  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  60.  Payment  of  purchase  money, 
alone,  will  not  take  the  contract  out  of  the 
Btatuteb  for  the  reason  that  It  can  be  recov- 
ered back,  with  interest,  in  an  action  at  law. 
Temple  v.  Johnson,  71  111.  13.  The  same  Is 
true  of  personal  services,  which  can  be  estl- 
mated  hi  money,  for  which  a  recovery  can  be 
had  in  law,  because  the  law  would  in  that 
case  afford  a  sufllclent  remedy.  In  this  case 
there  could  be  no  recovery  at  law  for  the 
labor,  sacrifices,  and  derivations  of  Bva 
Oladvllle  during  10  years  of  service,  which 
were  worth  as  much  as  the  land  was  then 
worth,  for  the  reason  that  any  claim  for 
them  was  outlawed  by  the  statute  of  limi- 
tations long  ago.  The  mere  fact  of  posses- 
sion, without  other  circumstances,  would  not 
Justify  a  decree  for  a  specific  performance, 
and  in  most  cases  the  use  of  the  land  would 
be  a  full  compensation  for  all  injuries  sus- 
tained. The  basis  for  relief  in  a  court  of 
equity  Is  the  equitable  fraud  resulting  from 
setting  up  the  statute  of  frauds  as  a  defense, 
and  there  have  been  many  cases  in  this  court 
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where  equity  has  afforded  a  remedy  by  spe- 
cific performance  1£-  the  contract  has  been 
performed  by  one  party  In  such  a  way  that 
the  parties  cannot  be  placed  in  statn  quo  or 
damages  awarded  which  would  be  full  com- 
pensation. In  contracts  between  parties  for 
the  conveyance  of  land  there  Is  usually  a  pro- 
Tlslon  for  possession  under  the  contract  at 
some  tlme^  and  naturally  one  of  the  most 
.frequent  acts  of  part  performance  Is  taking 
possession  and  making  ImproTements  on  the 
land.  This  court  has  enforced  spedflc  per- 
formance of  verbal  contracts  where  such 
possession  has  been  taken,  coupled  with  pay- 
ment of  the  purchase  price,  and  espedallj 
if  lasting  and  valuable  improvements  have 
beoi  made.  Ramsey  v.  Llston,  26  Dl.  114; 
Langston  v.  Bates,  84  111.  624,  26  Am.  Rep. 
466;  Smith  y.  West,  103  111.  832 ;  McNamara 
V.  Oarrity,  106  lU.  384;  Irwin  v.  D^e,  114 
III.  302,  1  N.  B.  913:  Hall  ▼.  Peoria  &  Bast- 
em  Railway  Co.,  143  IlL  163,  82  N.  E.  698. 
And  a  contract  Invalid  at  law  may  be  spe- 
cifically enforced  against  the  heirs  of  a  par- 
ty to  snch  contract  Simonton  v.  Oodsey,  174 
ni.  28,  61  N.  B.  76. 

Much  of  the  argument  against  the  right 
to  a  specific  performance  is  devoted  to  the 
claim  that  Bva  OladvlUe  did  not  Iiave  posses- 
sion of  the  land  in  the  lifetime  of  John  P. 
Jester  or  Pliebe  Jester,  and  that  there  can 
be  no  decree  for  specific  performance  with- 
out such  possession.  The  keys  were  deliver- 
ed to  her  by  Phebe  Jester  a  few  days  before 
the  death  of  Phebe  Jester,  and  she  was  put 
in  such  possession  of  the  property  as  was 
consistent  with  existing  conditions  and  cir- 
cumstances. But  if  there  was  no  actual  pos- 
session, and  it  was  merely  constructive,  it 
cannot  be  that  equity  will  deny  a  remedy 
upon  that  ground,  alone,  where  the  result 
would  be  to  accomplish  a  fraud.  The  cases 
where  possession  has  been  regarded  as  of 
controlling  importance  are  cases  where  the 
purchaser  became  entitled  to  possession  un- 
der the  terms  of  the  contract;  but  In  this 
case  Eva  Gladville  was  not  entitled  to  pos- 
session In  the  lifetime  of  John  P.  Jester  or 
Phel)e  Jester,  but  by  the  very  terms  of  the 
contract  was  to  have  such  possession  after 
they  died,  and  she  took  and  has  held  actual 
possession  ever  since  the  death  of  Phebe  Jes- 
ter. To  say  that  possession  in  the  lifelzime 
of  the  other  party  by  one  claiming  under  a 
verbal  contract  Is  ladlspensable  to  any  rem- 
edy in  equity  would  be  to  say  that  there  can 
be  no  remedy  where  the  complainant  did  not 
become  entitled  to  possession  until  the  death 
of  the  other  party,  although  snch  a  rule 
would  operate  as  an  unmitigated  fraud.  The 
ground  for  interference  by  a  court  of  equity 
being  that  there  have  been  such  acts  of  per- 
formance on  the  part  of  one  claiming  the 
benefit  of  the  contract  as  would  compel  him 
to  suffer  an  Injury  amounting  to  a  fraud  if 


the  statute  is  interposed  as  a  defense,  it 
would  be  as  anomalous  as  it  would  be  ab- 
surd to  recognize  nothing  as  performance 
except  taking  possession  of  the  land  vrbtsi 
a  puty  could  not  lawfully  take  such  posses- 
sion. To  permit  the  defendants  to  the  bill 
of  Bva  Gladville  to  repudiate  the  contract 
because  she  did  not  have  possession  before 
she  became  entitled  to  it,  when  she  has  per- 
formed her  contract  and  cannot  be  compen- 
sated except  by  an  enforcement  of  it,  would 
be  to  perpetrate  a  fraud  equal  to  any  other. 

In  Warren  v.  Warren,  105  111.  668,  the 
court  considered  questions  of  possession  and 
improvements,  and  said  that  the  plaintiff  In 
error  in  that  case  had  possession  so  far  as 
the  premises  were  capable  of  being  possess- 
ed by  her  under  the  circumstances  of  the  case, 
and  after  her  father's  death  she  was  in  the 
open,  notorious,  visible,  and  undisputed  pos- 
session. She  had  made  no  improvements,  but 
it  was  said  that  this  was  not  indispensable  to 
a  part  performance  necessary  to  take  the 
case  out  of  the  statute.  She  was  given  relief 
under  the  rule  that  there  had  been  a  per- 
formance of  such  acts  under  the  contract 
that  if  it  was  not  carried  out  they  could 
not  be  compensated  in  damages,  and  if  the 
contract  was  not  fully  performed  it  would 
operate  as  a  monstrous  fraud  upon  her.  The 
principle  of  that  case  was  reaffirmed  in  Dal- 
by  V.  Maxfleld,  244  111.  214,  91  N.  E.  420,  and 
was  re-enforced  by  many  authorities.  In 
neither  of  those  cases  was  the  complainar'c 
entitled  to  possesion  nntil  after  the  death 
of  the  other  party  to  the  contract,  and  nei- 
ther of  them  had  or  could  have  had  posses- 
sion under  the  contract,  which  would  have 
been  contrary  to  its  terms.  If  this  com- 
plainant cannot  have  her  contract  perform- 
ed because  she  had  nothing  but  constructive 
possession  before  the  death  of  Mrs.  Jester, 
the  inequitable  and  unjust  consequence  would 
be  that  one  can  interpose  the  statute  of 
frauds  to  defraud  another  who  was  not  eft- 
titled  to  the  possession.  Phebe  Jester  was  a 
party  to  the  original  contract  and  arrange- 
ment and  liad  all  the  benefit  of  the  services 
of  the  complainant  that  John  P.  Jester  had, 
and.  Indeed,  much  more.  She  received  the 
title  to  the  land  without  consideration  and 
with  knowledge  of  the  contract  and  the  per- 
formance on  her  part  by  Bva  Gladville,  and 
the  title  conveyed  to  het  was  subject  to  the 
equities  of  £>ra  Gladville  and  Is  so  subject  in 
the  hands  of  her  heirs. 

The  decree  Is  reversed,  and  the  cause  is 
remanded  to  the  circuit  court,  with  dtrec* 
tions  to  dismiss  the  bill  of  John  McDole  and 
to  enter  a  decree  in  accordance  with  the 
prayer  of  the  bill  of  Bva  Gladville,  subject  to 
the  mortgage  for  $300  and  accrued  interest 

Reversed  and  remanded,  with  directlona. 

FARMER  and  DUNN.  JJ.,  diBiieiitlng. 
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(»7  in.  tu.) 

BADGER  T.  MISSISSIPPI  VALLJE2Y  PORT- 
LAND OBMENT  CO. 

(Supreme  Court  of  Illinois.    Oct  28,  19ia 
Rehearing  Denied  Dee.  7,  19ia) 

1.  Statutes  (f  85*)— Sfbciai,  Iaoislation. 

Practice  Act  1907  (tawB  1907,  p.  460)  {  27, 
proTidlag  that  any  pari^  to  a  cause  of  action, 
or  his  attorney,  may  place  It  upon  the  short- 
cause  calendar  on  making  an  affidavit  that  he 
believes  it  will  not  take  more  than  an  hour  to 
try,  and  on  giving  the  opposite  party  10  days' 
notice,  is  not  in  conflict  with  Const,  art  4,  { 
22,  prohibiting  special  legislation. 

[Kd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  fS  94,  95 ;   Dec.  Dig.  i  85.*] 

2.  Constitdtional    Law    (|    249*)'— Shobt- 
Caxtsk   Caijndak— Statutes— Discbihira- 

TION. 

Practice  Act  1907  (Laws  1907,  p.  46(^  {  27, 
allowing  either  party  to  place  the  suit  on  a 
•hort-cause  calendar  for  trial,  is  not  unconsti- 
tutional, as  a  discrimination  against  defendant, 
tor  limiting  defendant's  rights  to  an  ai^lication 
within  60  days  after  issue  joined,  while  plaintiff 
may  apply  at  any  time. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  710;  Dec.  Dig.  |  249.*] 

Appeal  from  Circuit  Court,  Cook  County; 
M.  W.  PInckney,  Judge. 

Assumpsit  by  Horace  H.  Badger  against 
the  Mlsslaslppi  Valley  Portland  Cement 
Company.  From  a  Judgment  for  the  plain- 
tiff, defendant  appeals.     Affirmed. 

James  H.  Owln,  for  appellant  Joseph 
Wright,  for  appellee. 

COOKE,  J.  This  is  an  action  in  assump- 
sit, brought  by  the  appellee,  Horace  H. 
Badger,  in  the  circuit  court  of  Cook  county, 
against  the  appellant,  the  Mississippi  Valley 
Portland  Cement  Company,  to  recover  for 
services  as  a  bookkeeper.  The  declaration 
contains  only  the  common  counts.  The  plea 
of  the  general  issue  was  filed,  and  upon  af- 
fidavit and  notice  by  appellee  the  cause  was 
placed  upon  the  short-cause  calendar.  The 
appellant  objected  to  the  Jurisdiction  of  the 
court  to  try  this  cause  on  the  short-cause 
calendar,  and  moved  to  strike  the  case  from 
the  calendar,  for  the  reason  that  section  27 
of  the  act  in  relation  to  practice  and  proce- 
dure in  courts  of  record,  approved  June  3, 
1907  (Laws  1907,  p.  450),  is  unconstitutional. 
This  motion  was  denied,  and,  the  Jury  being 
waived,  trial  was  had  before  the  court,  re- 
sulting in  a  Judgment  against  appellant  for 
$3,345  and  costs.  From  that  Judgment  an 
appeal  has  been  taken  to  this  court 

The  only  question  presented  for  review  is 
the  constltntionality  of  section  27  aliove  re- 
ferred to.  That  section  provides  that  It 
shall  be  the  duty  of  the  clerk  of  each  court 
of  record  to  prepare  a  trial  calendar,  in  ad- 
dition to  the  regular  trial  calendar,  to  be 
known  as  the  "short-cause  calendar,"  and 
upon  any  party,  his  agent  or  attorney,  in 
any  suit  at  law  pending  in  any  court  of 
record,  filing  an  affidavit  that  he  verily  be- 


lieves the  trial  of  said  suit  will  not  occupy 
more  than  one  hour's  time,  and  upon  10 
days'  previous  notice  to  all  the  other  parties 
to  the  suit  or  their  agent  or  attorney,  such 
suit  shall  be  placed  by  the  clerk  upon  the 
short-cause  calendar,  but  that  the  suit  shall 
not  be  placed  upon  the  short-cause  calendar 
by  the  defendant  unless  he  flies  his  affidavit 
iwithin  60  days  after  the  suit  is  at  issue. 
The  contention  of  the  appellant  is  that  this 
section  is  in  contravention  of  section  22  of 
article  4  of  the  ConBtitutl<Hi. 

Prior  to  the  passage  of  the  practice  act 
of  1907  there  was  in  force  "An  act  to  ex- 
pedite the  trial  of  certain  suits  at  law  in 
courts  of  record,"  approved  June  1,  1889. 
Laws  1889,  p.  222.  The  first  section  of  that 
act  is  the  same  as  section  27  of  the  practice 
act  of  1907,  except  it  provided  that  only  the 
plaintiff,  his  agent  or  attorney,  might  pro- 
cure the  placing  of  the  cause  upon  the  short- 
cause  calendar.  The  constitutionality  of  the 
act  of  1889  was  questioned  in  two  cases  de- 
cided by  us,  the  first  being  the  case  of  Jen- 
sen T.  Fricke,  133  111.  171,  24  N.  E.  515,  and 
the  second  the  case  of  Louisyllle,  New  Al- 
bany &  Chicago  Railway  Co.  t.  Wallace,  136 
111.  87,  26  N.  B.  493,  11  !<.  R.  A.  787,  In  both 
of  which  we  held  that  the  act  of  1889  was 
not  special  legislation,  within  the  prohibition 
of  section  22  of  article  4  of  the  Constltn- 
jtion.  In  the  latter  case  It  was  contended 
that  as  the  first  section  of  the  act  granted 
to  the  plaintiff,  alone,  the  right  to  put  a 
cause  upon  the  short-cause  calendar,  and 
did  not  extend  the  same  right  to  the  defend- 
ant, the  legislation  was  therefore  unequal 
and  partial,  and  the  act  unconstitutional. 
The  present  act  extends  to  the  defendant  the 
privilege  of  having  his  cause  placed  upon 
the  short-cause  calendar,  provided  he  does 
so  within  60  days  after  tiie  suit  is  at  issue, 
and  is  less  objectionable  on  the  grounds 
urged  than  the  act  of  1889. 

In  view  of  the  holdings  in  the  cases  Just 
dted,  the  trial  court  committed  no  error  in 
refusing  to  strike  the  cause  from  the  short- 
cause  calendar,  and  the  Judgment  of  the 
circuit  court  Is  affirmed. 

Judgment  affirmed. 


(M7  III.  92.) 

PEOPLE  T.  COMMERCIAL  LIFE  INS.  (30. 

(Supreme  Court  of  Illinois.    Oct  28,  1910.    Re- 
hearing Denied  Dec.  8,  1910.) 

1.  Cortbaotb  (I  51*) — Consideration. 

Any  act  which  is  a  benefit  to  one  party  to 
a  contract  or  a  disadvantage  to  the  other  party 
is  a  valuable  consideration. 

[Ed.   Note.— For  other  cases,   see  Contracts, 
Cent  Dig.  II  223,  224;    Dec.  IMg.  i  6L*] 

2.  iNSTTBAircK  (I  28*)— Lm  Insubanok— XTr- 

TOST   DlSCBimlTATIOIfB. 

A  life  insurance  company  whidi  gites  to 
an  insured  the  option  to  purchase  within  a 
specified  time  shares  of  its  stock  for  a  specified 


•Tor  othw  oaaw  ■••  same  topic  and  SMtion  NUMBBR  in  Deo.  Dig.  *  Am.  Dls.  Ker  No.  Bories  *  lUp'r  ladaza 
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price,  lower  than  the  market  price,  foniring  the 
main  indaoement  for  the  taking  of  the  policy 
■ilent  as  to  his  right  to  purchase  atock,  violates 
Act  Jane  19,  I861  (Laws  1891,  p.  148),  pro- 
hibiting an  insurance  company  from  making  any 
distinction  or  discrimination  between  insurance 
of  the  same  class,  and  requiring  die  contract  of 
insurance  to  be  whoUy  expressed  in  the  policy 
issued. 

[Bd.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  i|  84,  35;   Dec  Dig.  i  28.*] 

3.  Statutm  (S  109*)— Titij!. 

Ck>n8t.  art  4,  {  13,  providing  that  no  act 
shall  embrace  more  than  one  subject  which  shall 
be  expressed  in  the  title,  is  complied  with  where 
all  the  provisions  of  an  act  relate  to  one  sub- 
ject indicated  in  the  title,  and  are  parts  of  it 
or  incident  to  It  or  reasonably  connected  with 
it,  or  in  some  reasonable  sense  auxiliary  to 
the  object  in  view. 

[Bd.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  H  13ft-139;   Dec,  Dig.  i  lOS.*) 

4.  Stattttes  (i  lis*)— TiTLB. 

Since  the  main  purpose  of  Act  June  19, 
1891  (Laws  1891,  p.  148),  entitled  "An  act  to 
correct  certain  a'bnses  and  prevent  unjust  dis- 
etiminations  of  and  t^  Ufe  insurance  companies 

*  *    *    between  insurants  of  the  same  class 

*  ••  in  the  rates,  amount  or  tmyment  of 
BtenrfiimB,  and  tbe  return  of  premiums,  divi- 
dends, rebates  or  other  benefits,"  is  to  prevent 
aajnst  discrimination  between  insurants  of  the 
Mme  daas,  the  provision  in  the  body  of  the  act 
ftat  eadi  policy  shall  contain  every  advantage 
or  THloable  consideraticm  given  by  the  company 
to  insniied  is  within  the  title  within  Const  art 
4,  i  13,  because  reasonably  adapted  to  accom- 
plish the  main  purpose. 

[Ed.  Note.— For  other  cqaes,  see  Statutes, 
Dec.  Dig.  i  113.1 

fi.  CoKSTiTunoNAi,  LAW  (|  251*)— Dui  Pro- 
cess or  Law— Glabbification. 

Tbe  Legislature  may  form  classes  for  the 
purpose  of  police  regulations,  where  it  does  not 
arbitrarily  discriminate  between  persons  in  sub- 
stantially the  same  situation,  notwithstanding 
the  federal  and  state  Constitutiosa  prohibiting 
the  deprivation  of  property  wihout  due  procesa^ 
of  law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  |  251.*] 

6.  CONBTITUTIOITAI.    LaW    (|   240*)— DOTB   PBO- 

CEsa  or  Law — Abbitbabt  Discbikinatiorb. 
The  object  of  regular  life  insurance  com- 
panies organized  to  eneage  in  the  business  is  to 
obtain  a  profit  from  tne  transaction,  while  the 
primaiT  object  of  fraternal  associations  is  to 
obtain  .social  intercourse  among  the  members 
and  to  furnish  assistance  to  members  and  per^ 
BODS  dependent  on  them,  and  a  statute  making 
a  distinction  between  Ufe  insurance  companies 
and  fraternal  associations  is  not  invalid  as  an 
arbitrary  discrimination  between  peisons  in  sub- 
stantially the  same  situation. 

[Eld.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  ii  688-699;    Dec.  Dig.  | 

7.  CoNSTirnnoNAi,  Law  (|  296*)— Dtjb  Pbo- 
CK8S  of  Law— Asbitbabt  DiscBnaNATioifs. 

Act  June  19,  1891  (Laws  1891^  p.  148), 
prohibiting  life  insurance  companies  from  mak- 
ing distinctions  or  discriminations  between  in- 
anrants  of  the  same  class,  is  not  invalid  as 
depriving  such  comiMinies  of  their  property 
witliont  due  process  of  law,  merely  because  fra- 
ternal associations  are  exempted  from  the  pro- 
Tiaiona  of  the  act 

[Eld.  Note.— For  other  cases,  see  Constitn- 
tional  Law,  Dec.  Dig.  f  296.*] 


8.  Stattjtkb  ({  79*)— EJxoLUBiv*  PmvilKoeS. 

The  statute  is  not  violative  of  Const  art 
4,  I  22,  prohibiting  special  laws  granting  to 
any  corporation  exdnslve  privileges. 

[Ed.  Note.— For  other  cases,  see  Statntea, 
Cent  Dig.  H  8*.  85;    Dec.  Dig.  %  79.*] 

9.  Insusasok  (i  141*)  — Lm  IirauBANOE— 
Unconditional  Dklitebt  of  Policy- 
Waivxb  of  Pbkfatvent  or  Pbemidh. 

An  unconditional  delivery  to  insured  of  a 
life  i>olic^  stipulating  that  It  riiall  not  take 
effect  until  the  first  premium  lias  been  paid  is 
a  waiver  of  the  prei>ayment  of  the  premium. 

[Ed.  Note.— For  other  cases,  see  Disarance, 
Gent  Dig.  {  260;   Dec.  Dig.  i  141.*] 

10.  Tbial  (i  350*)— Special  QtTBrriONfl. 

Where,  in  an  action  against  a  life  insur- 
ance company  for  the  penalty  for  making  dia- 
criminations  between  insurants  in  violation  of 
Act  June  19,  1891  (Laws  1891,  p.  148),  the 
evidence  showed  that  insured  obtaining  an  op- 
tion to  purchase  stock  of  the  company  gave  a 
note  for  the  first  premium  on  the  delivery  of 
the  policy  to  him,  and  that  the  note  had  not 
been  paid,  the  court  properly  refused  to  submit 
to  the  jury  a  special  question  as  to  whether  in- 
sured had  paid  for  the  policy,  since  the  deliv- 
er7  of  the  policy  operated  aa  a  waiver  of  pre- 
payment of  the  premium. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  I  350.*] 

11.  Appeal  and  'X2bbob  (g  1062*)— Habuless 
Ebbob— Refdbal  to  Subiot  Quebtionb  to 

JtTBT. 

Where  the  findings  of  the  jury  on  special 
questions  could  only  have  been  in  conformity 
with  die. proof  of  the  successful  party,  the  de- 
feated party  not  controverting  such  proof  was 
not  prejudiced  by  the  refusal  of  the  court  to 
submit  the  questions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  U  421^^-4218 ;    Dec  Dig.  | 

Am>eal  from  Circnit  Court,  Sangamon 
County;  James  A.  Creighton,  Judge. 

Action  by  the  People  of  the  State  of  Illi- 
nois, on  the  information  of  George  J.  Am- 
brose, against  the  Commercial  Life  Insurance 
Company.  From  a  Judgment  tor  plaintiff, 
defendant  appeals.    Affirmed. 

Dyrentorth,  Le^  Chrltton  &  Wiles,  O'Bry- 
an  &  Marshall,  and  Shutti  &  Fain  (George  A. 
Chrltton  and  William  A.  Marshall,  of  coun- 
sel), for  appellant  Edmund  Burke,  State's 
Atty.,  A.  M.  Fitzgerald,  and  George  B.  Gilles- 
pie, tor  the  People. 

COOKE,  J.  The  people  of  the  state  of  Illi- 
nois, upon  the  Information  of  Creorge  J.  Am- 
brose, brought  an  action  of  debt  In  the  cir- 
cuit court  of  Sangamon  county  against  the 
Commercial  Life  Insurance  Company,  the  ap- 
pellant, to  recover  the  penalty  prescribed  by 
section  S  of  the  act  of  June  19,  1891  (Laws 
1891,  p.  148),  entitled  "An  act  to  correct  cer- 
tain abuses  and  prevent  unjust  discrimlna- 
tlons  of  and  by  life  Insurance  companies  do- 
ing business  In  this  state,  between  Insurants 
of  the  same  class  and  equal  exi>ectatlon  of 
life.  In  the  rates,  amount  or  payment  of  pre- 
miums, in  the  rotum  of  premiums,  dividends, 
rebates  or  other  benefits,"  for  the  violation 


Vm  other  cases  ■••  Hune  topic  and  section  NUMBER  In  Dec  Dig.  ft  Am.  Dig.  K«r  No.  SarlM  *  Rap'i  IjuUzw    ^ 
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of  said  act  A  trial  was  had  before  a  Jury, 
which  resulted  In  a  verdict  finding  the  Issues 
for  the  plaintur  and  assessing  the  fine  to  be 
Imposed  on  the  defendant  at  $500.  After 
overruling  motions  for  a  new  trial  and  In 
arrest  of  Jtidgment  the  court  entered  Judg- 
ment on  the  verdict,  from  which  the  Insur- 
ance company  has  appealed  to  this  court. 

Appellant  Is  a  corporation  organized  under 
the  laws  of  this  state  and  engaged  In  the  life 
Insurance  business  In  this  state,  with  Its 
principal  office  In  the  city  of  Chicago.  On 
October  25,  1807,  an  agent  representing  the 
appellant  company  called  upon  the  Inform- 
ant, George  J.  Ambrose,  In  the  dty  of  Spring- 
field, In  this  state,  and  solicited  him  to  pur- 
chase a  policy  of  Insurance  from  appellant 
Upon  being  told  by  Ambrose  that  he  had  all 
the  Insurance  he  desired,  the  agent  stated, 
"We  have  got  a  side  Issue  on  this,"  and  pro- 
ceeded to  explain  to  Ambrose  tiiat  If  he 
would  take  a  policy,  the  company  would, 
with  each  $1,000  of  Insurance,  give  him  an 
option  to  purchase,  at  any  time  within  15 
months,  2  shares  of  the  capital  stock  of  the 
company  at  the  rate  of  $20  per  share.  The 
agent  represented  to  Ambrose  that  this  op- 
tion was  of  great  value ;  that  when  the  com- 
pany commenced  business,  the  stock  was 
worth  but  $10  per  share ;  that  It  was  at  the 
time  of  the  conversation  worth  $20  per 
share;  and  that  If  Ambrose  should  not  de- 
sire to  purchase  the  stock  at  the  expiration 
of  the  16  months,  the  agent  would  take  the 
option  off  his  hands  at  the  rate  of  $1,500  per 
share.  He  also  represented  that  his  son  and 
daughter  wore  following  him  and  gathering 
up  all  stock  certificates  issued  to  persons  who 
did  not  desire  to  keep  them.  As  an  Illustra- 
tion of  the  phenomenal  Increase  in  value  of 
Insurance  stock,  the  agent  told  Ambrose  that 
every  dollar  Invested  In  the  stock  of  the 
Prudential  Insurance  Company  in  1876  was 
now  worth  $1,996.  Thereupon  Ambrose  pur- 
chased from  appellant  through  this  agent 
a  policy  of  Insurance  upon  his  life  In  the 
sum  of  $2,000,  the  annual  premium  thereon 
being  $44.40.  The  policy  was  delivered  to 
Ambrose,  together  with  an  option,  duly  exe- 
cuted by  the  company,  giving  Ambrose  the 
right  to  purchase  four  shares  of  the  capital 
stock  of  the  company  at  any  time  prior  to 
February  1,  1909,  at  the  rate  of  $20  per 
share,  the  par  value  of  the  stock  being  $10 
per  share,  and  Ambrose  executed  and  deliver- 
ed to  the  ctHnpany  bis  promissory  note  for 
the  first  premium.  This  note  has  not  been 
paid' 

The  policy  contained  no  reference  to  the 
option  or  to  any  right  on  the  part  of  the 
insured  to  purchase  shares  of  stock  of  the 
company,  and  It  Is  contended  by  the  appellee, 
and- was  held  by  the  circuit  court  that  the 
proof  of  this  transaction  established  a  viola- 
tion of  the  act  of  June  19,  1891,  the  title  of 
which  Is  above  set  out  and  the  provisions 
of  which  are,  in  substance,  as  follows:  Sec- 
tion 1  provides  that  no  life  Insurance  com- 


pany or  association  organized  wider  the 
laws  of  this  state  or  doing  business  in  this 
state  shall  make  or  permit  any  distinction  or 
discrimination  between  Insurants  of  the  same 
class  and  equal  expectation  of  life  in  Its  es- 
tablished rates  or  In  the  amount  of  premium 
charged  or  collected,  or  in  the  return  of  pre- 
mium, dividends  or  other  benefits  accruing, 
or  that  may  accrue,  to  such  insurants,  or  In 
the  terms  and  conditions  of  the  contract  be- 
tween the  company  and  the  Insurants,  and 
requires  the  contract  of  Insurance  to  be  fully 
and  wholly  expressed  and  contained  In  the 
poUcy  Issued  and  the  application  therefor. 
The  section  concludes  as  follows:  "Nor 
shall  any  such  company  or  its  agents  pay,  or 
allow,  or  offer  to  pay  or  allow  to  any  person; 
Insured  any  special  rebate  or  premium,  or 
any  special  favor  or  advantage  in  the  divi- 
dends or  other  benefits  to  accrue  on  such 
IwUcy,  or  promise  the  same  to  any  person  as 
inducement  to  Insure,  or  promise  to  give  any 
advantage  or  valuable  consideration  what- 
ever, not  expressed  or  specified  In  the  policy 
of  such  company."  Sectl<Mi  2  of  the  act  pro- 
Yides  that  if  any  such  life  Insurance  company 
or  association,  its  agent  or  agents,  e|hall  make 
any  unjust  discriminations,  as  enumerated  in 
section  1,  the  same  shall  be  deemed  guilty 
of  having  violated  the  provisions  of  the  act 
and  dealt  with  as  provided  In  section  8  of 
the  act  Section  8  prescribes  a  penalty  of 
not  less  than  $500  nor  more  than  $1,000,  to 
be  recovered  In  an  action  of  debt  upon  any 
life  Insurance  company  or  association  which 
shall  transact  Its  business  In  this  state  In 
violation  of  the  provisions  of  the  act  The 
fourth  and  last  section  provides  that  the 
act  shall  not  be  construed  to  apply  to  fra- 
ternal associations  dispensing  aid  or  benefits 
to  members  or  their  heirs  or  legal  represo.- 
tatlves. 

The  particular  provision  of  the  act  claim- 
ed by  appellee  to  have  been  violated  by  ap- 
pellant is  the  last  clause  of  section  1,  mak- 
ing it  unlawful  for  any  life  Insurance  compa- 
ny to  "promise  to  give  any  advantage  or  val- 
uable consideration  whatever,  not  expressed 
or  specified  In  the  policy  of  such  company," 
appellee's  contention  being  that  the  stock 
option  which  was  promised  to  Ambrose  as  an 
additional  inducement  for  purchasing  the 
policy  of  insurance,  and  which  was  delivered 
to  him  with  the  policy,  was  an  "advantage 
or  valuable  consideration"  not  expressed  or 
specified  in  the  policy.  Appellant  on  the 
other  hand,  contends  that  the  act  is  directed 
against  unjust  discrimination  alone,  and  its 
sole  purpose  is  to  prohibit  a  life  Insurance 
company  from  making  different  rates,  by  way 
of  rebates  or  otherwise,  between  insurants 
of  the  same  age  and  of  equal  expectation  of 
life,  and  that  in  order  to  bring  a  transaction, 
such  as  the  one  proven  in  this  case,  within 
the  prohibition  of  the  act  It  must  not  only 
appear  that  the  advantage  or  valuable  con- 
sideration was  not  expressed  in  the  policy, 
but  also  that  the  game  ^^anj<jt,£5g|^  or 
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given  tt  all  policy  holders  of  the  same  class 
and  equal  expectation  of  Ufe,  and  upon  this 
theory  appellant  Interposed  a  special  plea, 
setttns  np  as  a  defense  to  the  action  that  it 
had  been  Its  costom  and  practice  to  extend 
to  each  policy  holder  the  right  and  privilege 
of  pnrchastng  two  shares  of  the  capital  stock 
of  the  company  with  each  91,000  of  Insur- 
ance at  the  price  'at  which  the  same  was  sell- 
ing at  the  time  the  policy  was  Issued.  A 
demurrer  to  this  pleat  was  sustained.  Appel- 
lant attempted  to  prove  the  facts  set  up  in 
this  plea  by  the  introduction  of  testimony 
upon  the  trial,  but  the  court  refused  to  i)er- 
mit  such  proof.  The  peremptory  Instruction 
otTo-ed  by  appelant  at  the  close  of  the  plain- 
tiff's evidence  in  dtief,  and  again  at  the  close 
of  all  the  evidence,  presented  the  same  ques- 
tion. 

That  the  act  of  appellant  In  promising  to 
give  Ambrose  the  right  to  purchase  four 
shares  of  its  capital  stock  at  any  time  prior 
to  February  1,  1909,  at  the  rate  of  920  per 
share,  is  within  the  i)rohibitlon  of  the  last 
clause  of  section  1  of  the  act.  Is  too  clear  to 
permit  denial.  That  this  promise  by  the 
company  was  the  main  inducement  for  the 
making  of  the  contract  of  Insurance  by  Am- 
brose is  established  by  the  evidence.  The  op- 
tion was  a  valuable  consideration  moving 
from  the  company  to  Ambrose.  By  its  deliv- 
ery the  company  bound  itself  to  sell  to  Am- 
brose, at  any  time  prior  to  February  1, 1909, 
four  shares  of  its  capital  stock  at  the  rate 
of  $20  per  share,  and  by  the  same  act  con- 
ferred upon  him  the  right  to  demand  the 
transfer  of  such  stock  to  him  at  any  time 
within  the  spedfled  period  upon  tender  of 
the  specified  price.  The  obligation  assumed 
by  the  company  was  In  legal  contemplation 
a  disadvantage  to  It  and  the  right  acquired 
by  Ambrose  was  in  legal  contemplation  a 
benefit  to  him,  for  the  reason  that,  even 
though  the  market  value  of  the  stock  should 
at  some  time  during  the  fifteen  months  peri- 
od exceed  (20  per  share,  yet  Ambrose  would, 
by  virtue  of  the  option,  have  the  right  at 
■Ddi  time  to  purchase  four  shares  at  the  rate 
of  $20  per  share.  Any  act  whldi  is  a  bene- 
fit to  one  party  or  a  disadvantage  to  the  oth- 
er is  a  valuable  consideration.  Buchanan  V. 
International  Bank,  78.  IlL  SOO;  Burch  v. 
Hubbard,  48  111.  164.  The  disadvantage  to 
the  comiMUiy  by  the  assumption  of  this  ob- 
ligation, and  the  corresponding  privilege  or 
benefit  conferred  upon  Ambrose,  constitute 
the  valuable  consideration.  It  is  therefore 
wholly  Immaterial  that  the  option  had  no 
market  value,  or  that  the  market  value  of 
the  shares  of  stock  did  not,  during  the  time 
the  option  was  in  force,  exceed  $20  per  share, 
or  that  during  such  period  Ambrose  could 
have  purchased  stock  of  the  company  in  the 
open  market  at  a  less  sum  per  share,  and 
evidence  offered  by  the  appellant  to  prove 
such  immaterial  facts  was  proi)erly  excluded. 

Appellant  contends,  however,  that  a  con- 
struction of  the  act  which  includes  within 


its  i»oblbitlon  a  transaction  not  amounting 
to  a  discrimination  renders  the  act  in  that 
respect  unconstitutional  and  void,  because 
such  prohibition  would  relate  to  a  subject 
not  expressed  in  the  title  of  the  act,  in  con- 
travention of  section  13  of  article  4  of  the 
Constitution  of  this  state.  The  main  pur- 
pose of  the  act,  as  expressed  in  the  title  and 
as  am>arent  from  Its  provisions.  Is  to  pre- 
vent unjust  discrimination  between  insur- 
ants of  the  same  class  and  equal  expectatloD 
of  life,  and  any  means  reasonably  adapted  to 
accomplish  that  purpose  is  within  the  title 
of  the  act.  Lamed  v.  Tieman,  110  III.  ITS; 
Cohn  V.  People,  149  111.  486,  37  N.  B.  60,  28 
L.  R.  A.  821,  41  Am.  St  Rep.  804.  The  Con- 
stitution la  obeyed  If  all  the  provisions  re- 
late to  one  subject  Indicated  in  the  title  and 
are  parts  of  it,  or  incident  to  it,  or  reason-  • 
ably  connected  with  it,  or  in  some  reason- 
able sense  auxiliary  to  the  object  in  view. 
It  is  not  required  that  the  subject  of  the  act 
shall  be  specifically  and  exactly  expressed 
in  the  title,  or  that  the  title  should  be  an 
Index  of  the  details  of  the  act  Ritchie  v. 
People,  15S  HI.  98,  40  N.  B.  454,  29  L.  B.  A. 
79,  46  Am.  St  Rep.  316;  Bobel  v.  People, 
173  111.  19,  60  N.  E.  822,  64  Am.  St  Rep.  64 ; 
Boehm  v.  Hertz,  182  111.  164,  64  N.  B.  978, 
48  In  R.  A.  675.  One  of  the  most  effective 
means  that  could  be  adopted  to  prevent  im- 
Just  discrimination  between  insurants  la  the 
requir^nent  that  each  policy  issued  by  the 
company  shall  contain  every  advantage  or 
valuable  consideration  given  by  the  compa- 
ny to  the  insurant  It  imposes  no  hardship 
upon  the  company,  but  by  relieving  the  state 
of  the  burden  of  proving  that  some  valuable 
consideration  or  advantage  given  to  one  or 
more  insurants,  but  not  expressed  in  the  pol- 
icy, was  not  given  to  all  other  insurants  of 
the  same  class,  is  a  valuable  aid  to  the  ac- 
complishment of  the  main  purpose  of  the 
act  in  rendering  the  enforcement  of  the  pro- 
visions against  unjtist  discrimination  more 
effectual.  The  provision  is  reasonably  adapt- 
ed to  accomplish  the  main  purpose  of  the  act, 
and  is  auxiliary  thereto,  and  is  therefore 
within  the  title  of  the  act 

Appellant  contends  that  the  act  deprives 
life  Insurance  companies  of  property  without 
due  process  of  law,  in  violation  of  the  fifth 
and  fourteenth  amendments  to  the  federal 
Constitution  and  in  violation  of  section  2  of 
article  2  of  the  Constitution  of  this  state,  and 
also  contravenes  section  22  of  article  4  of  the 
Constitution  of  this  state,  prohibiting  local 
or  special  laws  granting  to  any  corporation, 
association,  or  individual  any  special  or  ex- 
clusive privileges,  immunity,  or  franchise 
whatever.  The  basis  for  this  contention  is 
the  fact  that  the  last  section  expressly  ex- 
cludes from  the  ox>eration  of  the  act  frater- 
nal associations  dispensing  aid  or  benefits  to 
members  or  their  heirs  or  legal  representa- 
tives, thus  Imposing  burdens  and  penaltle» 
upon  Ufe  insurance  companies  which  are  not 
imposed  upon  fratema^^^g:jl^t^i|y^5ae[^ 
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constltutionU  provlslonB  above  mentioned  do 
not  prohibit  the  Legislature  from  forming 
classes  for  the  purpose  of  police  regulation. 
If  they  do  not  arbitrarily  discriminate  be- 
tween persons  In  substantially  the  same  sit- 
uation, rusher  ▼.  People,  183  lU.  226,  55  N. 
E.  663,  47  L.  R.  A.  802,  75  Am.  St  Rep.  103 ; 
Christy  v.  Elliott,  216  111.  31,  74  N.  B.  1035, 
1,  I*  B.  A.  (N.  S.)  215,  108  Am.  St  Rep.  196; 
Lowe  y.  State  of  ECansas,  163  U.  S.  81,  16 
Sup.  Ct  1031,  41  L.  Ed.  78;  Missouri  Pacific 
Railway  C!o.  v.  Mackey,  127  U.  S.  205,  8  Sup. 
Gt  1161,  32  L.  Ed.  107.  The  only  question, 
therefore,  necessary  to  be  considered  In  dis- 
posing of  these  constitutional  questions  Is 
whether  any  distinction  exists  between  in- 
surance companies  and  fraternal  associations 
which  justifies  the  imposition  of  the  burdens 
and  penalties  prescribed  by  the  act  npon  the 
former  and  not  upon  the  latter. 

That  there  is  a  fundamental  difference  be- 
tween life  insurance  companies,  on  the  one 
hand,  and  those  .organizations  commonly 
known  as  fraternal  associations,  fraternal 
beneficiary  societies,  or  mutual  benefit  socie- 
ties, on  the  other  hand,  requiring  separate 
codes  for  the  management  and  regulation  of 
each,  .has  been  recognized  by  the  Legislature 
of  this  state  and  by  this  court  «Ter  ^ince  such 
associations  or  societies  came  into  general 
use  as  a  means  of  furnishing  aid  to  members 
and  to  families  of  deceased  members.  The 
first  legislative  recognition  of  this  distinction 
appeared  in  1874  In  the  form  of  an  amend- 
ment to  section  31  of  the  act  concerning  cor- 
porations, under  which  act  such  associations 
or  societies  were  then  organized  as  corpora- 
tions not  for  pecuniary  profit,  by  which  it 
wfis  provided  that  "associations  and  societies 
which  are  intended  to  benefit  the  widows, 
orphans,  heirs  and  devisees  of  deceased  mem- 
bers thereof,  and  where  no  annual  dues  or 
premiums  are  required,  and  where  the  mem- 
bers shall  receive  no,  money  as  profit  or  oth- 
erwise, shall  not  be  deemed  Insurance  com- 
panies." Hurd's  Rev.  St  1877,  c.  32,  }  31. 
This  distinction  has  been  consistently  main- 
tained by  the  Legislature  ever  since  by  de- 
claring that  such  associations  or  societies 
shall  not  be  deemed  insurance  companies  by 
expressly  exempting  them  from  the  acts  pass- 
ed to  regulate  life  insurance  companies  and 
by  enacting  separate  codes  for  their  organiza- 
tion and  control.  In  Railway  Conductors' 
Asa'n  V.  Robinson,  147  111.  138,  35  N.  B.  168, 
we  recognized  such  distinction  and  the  pro- 
priety of  treating  such  associations  as  a  class 
distinct  from  life  insurance  companies  in 
the  following  language:  "The  object  and 
purpose  of  these  provisions  exempting  mu- 
tual benefit  associations  from  the  character 
and  status  of  Insurance  companies  becomes 
apparent  when  we  examine  the  general  in- 
surance laws  of  the  state,  and  especially  the 
'Act  to  organize  and  regulate  the  business 
of  life  insurance,'  approved  March  26,  1869 
(Laws  1869,  p.  229).  That  act  subjects  every 
life  insurance  company  incorporated  or  doing 
business  in  this  state  to  a  variety  of  rules, 


and  requires  of  them  the  performance  of 
various  duties  which  would  be  both  oppres- 
sive and  inappropriate  as  applied  to  mutual 
benefit  societies.  Before  any  of  these  socie- 
ties had  been  organized  or  any  la^  enacted 
providing  for  their  organization  the  Legisla- 
ture had  passed  general  statutes  providing 
for  the  organization  and  government  of  both 
Are  and  life  insurance  comi>anies  and  for  the 
regulation  of  the  entire  business  of  fire  and 
life  Insurance,  and  requiring  all  companies 
engaged  in  that  business  to  comply  with  the 
rules  prescribed  by  those  statutes.  Subse- 
quentiy,  when  mutual  benefit  societies  began 
to  be  organized  and  that  form  of  life  insur- 
ance came  into  use,  it  became  apparent  that 
it  would  be  impracticable  to  subject  those 
societies  to  the  same  code  of  rules  and  regu- 
lations already  In  force  for  the  government 
of  the  business  of  life  insurance  and  that  an 
essentially  new  system  of  rules  was  re- 
quired." 

That  this  distinction,  which  has  at  all 
times  been  observed  in  this  State,  is  sound 
and  tliat  the  act  In  question  does  not  arbi- 
trarily discriminate  between  persons  in  sub- 
stantially the  same  situation,  is  apparent 
when  the  purposes  for  which  life  insurance 
companies  and  fraternal  associations  are 
formed  and  their  methods  of  doing  business 
are  considered.  Life  insurance  companies 
are  organized  to  engage  in  the  business  of 
insuring  the  lives  of  persons  for  profit  They 
are  authorized  to  combine,  and  frequentiy  do 
combine,  with  the  contract  of  insurance  oth- 
er features,  such  as  the  payment  of  annual 
dividends  to  the  Insured,  and  the  payment  of 
the  face  of  the  policy,  together  with  divi- 
dends, to  the  Insured  in  case  he  survives  a 
certain  period.  The  whole  scheme  of  such 
insurance  is  that  of  a  business  transaction 
between  the  company  and  the  insurant  in 
which  the  object  of  the  company  is  to  obtain 
profit  from  the  transaction,  and  there  exists 
on  the  part  of  the  company  or  its  agents,  in 
competing  with  other  companies  engaged  in 
the  same  line  of  business,  an  incentive  to 
reduce  the  profits  }n  individual  transactions, 
if  necessary  to  obtain  the  busineas,  by  fur- 
nishing insurance  at  less  than  the  established 
rate  therefor  or  by  giving  some  advantage 
or  valuable  consideration  not  given  to  other 
insurants  of  the  same  class  and  of  equal  ex- 
pectation of  life,  thus  creating  inequality  and 
making  discrimination  between  policy  hold- 
ers. The  primary  object  of  fraternal  associa- 
tions is  to  obtain  social  intercourse  among 
the  members  and  to  furnish  relief  and  assist- 
ance to  members  and  persons  dependent  up- 
on them — not  upon  a  commercial  or  business 
basis,  but  upon  the  broad  principle  of  friend- 
ship and  brotherly  love.  The  insurance  fea- 
ture iB  but  an  incident  to  the  main  purpose 
of  organization.  It  is  limited  to  the  payment 
of  benefits  to  members  and  to  persons  de- 
pendent upon  them,  and  is  conducted,  not  for 
the  purpose  of  gain  or  profit  to  the  associa- 
tion, but  to  further  the  benevolent  purposes 
of  its  organization.    There  being  no  element 
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of  profit  to  the  association  In  the  contract  by 
which  It  (igrees  to  pay  to  the  member,  or 
upon  his  death  to  certain  persons  dependent 
upon  him,  the  amount  specified  in  the  benefit 
certificate,  the  incentive. to  give  benefits  or 
advantages  to  one  vrhlch  are  not  given  to  all 
Is  lacking. 

For  the  reasons  above  Indicated,  the  act 
in  question  does  not  contravene  the  sections 
of  the  federal  and  state  Constitutions  relied 
upon  by  appellant. 

Appelant  contends  that  the  evidence  failed 
to  establish  the  agency  of  the  person  solicit- 
ing the  Insurance  from  Ambrose  and  the  exe- 
cution of  the  policy  of  insurance  and  stock 
optimi  t>y  the  company.  While  no  direct  evi- 
dence was  produced  showing  the  amwint- 
ment  or  authority  of  the  agent  or  the  execu- 
tion of  the  policy  or  stock  option  by  the  com- 
pany or  the  genuineness  of  the  signatures 
thereto,  the  facts  and  circumstances  proven 
upon  the  trial  would  satisfy  any  reasonable 
mind  of  such  agency  and  of  the  execution  and 
Issuance  of  the  policy  and  stock  option  by 
aivellant. 

Appellant  complains  of  the  action  of  the 
court  In  refusing  to  submit  to  the  jury  spe- 
cial questions  of  fact,  as  requested  by  it  The 
first  of  these  Interrogatories  asked  the  Jury 
to  find  whether  Ambrose  paid  for  the  policy 
in  question.  The  evidence  was  uncontra- 
dicted, that  Ambrose  bad  given  to  the  com- 
pany his  promissory  note  for  the  amount  of 
the  first  premium  at  the  time  the  policy. was 
delivered  to  him,  but  that  the  note  had  never 
been  paid.  One  of  the  conditions  of  the 
policy  was  that  It  should  not  take  effect 
until  the  first  premium  thereon  had  been 
paid  In  full,  and  appellant  contended  in  the 
circuit  court,  and  contends  here,  that  the 
first  premium  not  having  been  paid  the  policy 
was  not  In  force,  and  there  being  no  valid 
policy  existing,  there  could  be  no  offense  un- 
der the  statute.  An  unconditional  delivery 
of  the  policy,  however,  operates  as  a  waiver 
of  the  prepayment  of  the  premium,  notwith- 
standing an  express  provision  therein  that 
the  company  shall  not  be  liable  until  the 
premimn  is  actually  paid.  1  Joyce  on  Insur- 
ance, »  79;  K  Cyc.  726;  Eclectic  Ufe  Ins. 
Co.  T.  Fahrenkrug,  68  HI.  463.  The  special 
question  of  fact  called  for  a  finding  upon 
an  Immaterial  matter,  and  was  properly  re- 
fused. The  third  and  fourth  Interrogatories 
asked  the  Jury  to  find  whether  the  option 
had  any  market  value,  and.  If  so,  to  state 
what  that  value  was.  For  reasons  already 
given  these  questions  were  wholly  Imma- 
terlaL  The  fifth  and  sixth  of  these  Interrog- 
atoiies  might  properly  have  been  submitted 
to  the  Jury,  but,  inasmuch  as  the  questions 
thereby  presented  had  been  established  by 
the  plaintiff  and  had  not  been  controverted 
by  any  evidence  In  the  case,  the  finding  of 
the  jury  thereon  could  only  have  been  in  con- 
formity wtth  the  plaintiff's  proof,  and  appel- 


lant was  not  prejudiced  by  the  action  of  the 
court  in  refusing  to  so  submit  them. 

Complaint  is  also  made  of  the  action  of  the 
court  In  refusing  certain  Instructions  offered 
by  appellant.  None  of  them  contained  cor- 
rect statements  of  the  law  applicable  to  the 
case,  and  they  were  therefore  properly  re- 
fused. 

The  judgment  of  the  circuit  court  Is  af- 
firmed. 

Judgment  affirmed. 

(247  111.  "!«> 

PEOPLE  V.  KEATING. 

(Supreme  Court  of  Illinois.     Oct.  28,  1910. 

Rehearing  Denied  Dec.  7,  1910.) 

1.  Time  (f  8*)— "Day." 

The  word  "day"  ordinarily  means  24  hours, 
from  midnight  to  the  following  midnight;  but 
the  Legislature  may  designate  a  different  period 
of  time  as  a  day  for  particular  purposes,  as  in 
the  statute  providing  that  8  hours  of  labor  be- 
tween the  rising  acd  setting  of  the  sun  shall 
constitute  a  legal  day's  work,  when  there  is  no 
special  contract  or  agreement  to  the  contrary, 
under  which  statute  the  word  "day,"  in  con- 
tracts of  employment  to  which  tlie  statute  ap- 
plies, would  mean  8  hours. 

[Ed.  Note.— For  other  cases,  see  Time,  Cent. 
Dig.  §  10;   Dec.  Dig.  i  &• 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1832-1837;   voL  8,  p.  7626.] 

2.  Courts  (J  65*)— Terms— Time  for  Begin- 

Under  Hnrd's  Rev.  St.  1909,  c.  37,  |  77, 
providing  that  the  terms  of  the  crindnal  court 'of 
Cook  county  shall  commence  on  the  first  Mon- 
day of  every  month,  and  section  52,  providing 
that,  if  there  Is  no  judge  attending  on  the  day 
appointed  for  the  comivencement  of  any  term, 
the  coart  shall  stand  adjourned  till  the  next 
day,  and,  should  a  judee  not  attend  by  4  o'clock 
in  the  afternoon  of  the  second  day,  the  court 
shall  stand  adjourned  until  the  next  succeeding 
term,  a  placita  for  a  term  of  the  criminal  court 
of  Cook  county,  reciting  that  the  term  was  be- 
gun on  the  first  Tuesday,  being  the  7th  day,  of 
September,  sufficiently  showed  that  the  term 
began  before  4  o'clock  of  that  day,  since  the 
statute  in  effect  limited  the  second  day  of  the 
term  to  the  period  from  midnight  till  4  o'clock 
in  the  afternoon. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  §  65.*] 
8v  CaiMiNAr.  Law  (8  807*)  —  Iwstbuotions — 

Aroumentative  Instbuction. 

An  instruction  that,  in  passing  on  the  cred- 
ibility of  defendant  as  a  witness,  the  jury  may 
consider  the  fact  that  he  is  Interested  In  the 
result  of  the  prosecution,  but  should  not  refuse 
to  fairly  consider  his  testimony  because  of  such 
Interest,  and  that  the  testimony  of  a  defendant 
may  be  of  greater  weight  than  the  testimony  of 
all  the  other  witnesses  in  the  case,  if  the  jury 
consider  it  entitled  to  such  weight,  even  where 
he  is  contradicted  and  not  corroborated,  and 
that  the  jury  should  give  defendant  the  benefit 
of  any  reasonable  doubt  of  guilt,  whether  it 
arises  from  his  testimony  or  from  any  other  evi- 
dence, was  properly  refused  as  argumentative. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  |§  1805,  1959,  1960;  Dec.  Dig. 
8  807.*] 

Error  to  Criminal  Court,  Cook  Oonnty; 
Jesse  A.  Baldwin,  Judge. 


•For  otber  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Kay  No.  Series  &  Rep'r  laiex-tk 
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John  X  Keating  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

Charles  B.  Erbstein,  for  plaintiff  In  error. 
W.  H.  Stead,  Atty.  Gen.,  and  John  B.  W. 
Wayman,  State's  Atty.  (Jeremiah  Sullivan 
and  D.  O.  Thompson,  of  counsel),  for  the 
People. 

TICKERS,  C  J.  Plaintiff  In  error  was 
found  guilty  of  rape,  by  a  Jury  in  the  crimi- 
nal court  of  Ck>ok  county,  at  the  September 
term,  1909,  and  his  punishment  was  fixed  at 
a  term  in  the  penitentiary  for  12  years.  Aftp 
er  overruling  a  motion  for  a  new  trial  and  in 
arrest  of  Judgment,  the  conrt  pronounced 
sentence  in  accordance  with  .the  verdict  of 
the  Jury.  Plaintiff  In  error  has  sued  oat  a 
writ  of  error  from  this  conrt  for  the  purpose 
of  obtaining  a  review  of  the  record  of  the 
trial  court.  It  is  not  contended  by  plaintiff 
In  error  that  the  verdict  is  not  supported  by 
the  evidence.  Two  questions  are  presented 
for  our  consideration : 

Plaintiff  in  error  contends  that  the  con- 
vening order  of  the  court  falls  to  show  that 
the  term  of  court  at  which  the  Judgment  was 
pronounced  was  duly  convened  within  the 
time  provided  by  the  statute.  The  statute 
provides  that  the  terms  of  the  criminal  court 
of  Cook  county  shall  commence  on  the  first 
Monday  of  every  month.  Hurd's  Rev.  St. 
1909,  c.  37,  i  77.  Section  62  of  said  chapter 
37  provides:  "If  there  is  no  Judge  attend- 
ing on  the  day  appointed  for  the  commence- 
ment of  any  regular  or  special  term  of  court 
the  court  shall  stand  adjourned  until  the 
next  day,  and  should  a  Judge  of  such  court 
not  attend  by  4  o'clock  in  the  afternoon 
of  the  second  day  of  the  term,  the  court 
shall  stand  adjourned  until  the  next  succeed- 
ing term  of  the  court"  The  first  Monday  of 
September,  1900,  was  the  sixth  day  of  the 
month.  The  pladta  for  the  September  term 
of  the  criminal  court  of  Cook  county  recites 
that  the  term  was  "begun  and  held  at  the 
criminal  courthouse,  in  the  clt7  of  Chicago, 
in  said  connty,  on  the  first  Tuesday,  being 
the  7th  day,  of  September,  in  the  year  of 
our  Lord  1909."  The  plaintiff  in  error  eon- 
tends  that  the  convening  order  is  defective, 
in  that  it  fiiils  to  show  affirmatively  that  the 
Judge  appeared  and  opened  court  before  4 
o'clock  in  the  afternoon  of  the  second  day  of 
the  term.  The  argument  in  support  of  this 
contention  is  that  the  record  must  show  af- 
firmatively that  the  court  was  convened  at 
the  time  and  place  prescribed  by  law,  and 
that  no,  presumption  can  be  indulged  In  sup- 
port of  the  regularity  of  the  court's  proceed- 
ings until  the  fact  is  shown  that  the  court 
was  legally  convened.  It  is  said  that,  for 
all  that  aK)ear8  upon  the  face  of  the  record, 
the  court  may  have  convened  after  4  o'clock 
In  the  afternoon  of  September  7th,  and  in 
that  event  all  the  proceedings  of  that  term 
of  court  would  be  void. 

(Conceding  that  the  term  would  have  lapsed 


had  a  Judge  not  appeared  before  4  o'doCk  in 
the  afternoon  of  the  second  day  of  the  term, 
and  that  this  fact  should  appear  on  the  face 
of  the  record,  we  are  of  the  opinion  that  this 
record  is  complete  and  shows  all  that  is  nec- 
essary under  the  statute.  The  record  here 
recites  that  the  term  convened  on  Tuesday, 
thia  7th  day  of  September,  1909.  Any  time 
during  that  day,  before  4  o'clock  in  the  aft- 
ernoon, the  court  could  have  been  lawfully 
convened.  The  word  "day"  ordinarily  means 
24  hours,  from  midnight  until  the  following 
midnight  But  the  word  does  not  always  re- 
fer to  this  period  of  time.  It  is  frequently 
used  to  designate  the  time  from  sunrise  to 
sunset  and  It  is  within  the  power  of  the 
Legislature  to  declare  what  shall  constitute 
a  day  for  particular  purposes.  Thus  we 
have  a  statute  which  provides  that  8  hours 
of  labor  between  the  rising  and  setting  of 
the  sun,  in  all  mechanical  trades,  arts,  and 
employments,  shall  constitute  and  be  a  legal 
day's  work,  when  there  is  no  special  contract 
or  agreement  to  the  contrat7.  Under  the 
statute  the  word  "day"  in  contracts  of  em- 
ployment  for  services  In  the  industries  to 
which  the  statute  applies  would  mean  8 
hours.  We  think  that  the  statute,  which  pro- 
vides that  if  a  Judge  does  not  appear  before 
4  o'clock  in  the  afternoon  of  the  second  day 
of  the  term  the  term  shall  lapse  has  the  ef- 
fect of  fixing  the  limit  of  time  when  the  sec- 
ond day  of  the  term  shall  end  for  the  purpose 
of  convening  the  conrt  When  the  hour  of  4 
o'clock  in  the  afternoon  arrives,  the  day  is 
ended  for  the  purpose  of  convening  the  court 
If  the  statute  had  provided  that  if  no  Judge 
appeared  on  the  second  day  to  open  court  the 
term  should  lapse,  the  time  would  not  expire 
until  midnight  of  the  second  day,  and  paittes 
interested  could  not  know  until  12  o'clock 
at  night  whether  a  term  of  conrt  would  be 
convened  unless  a  Judge  should  appear. 
Manifestly,  it  was  for  the  purpose  of  obviat- 
ing the  inconvenience  that  would  thus  be  im- 
posed upon  persons  interested  In  the  term  of 
court  that  the  Legislature  passed  the  act 
making  the  second  day  of  the  term  end  at 
4  o'clock  In  the  afternoon  for  the  purpose  of 
convening  the  terms  of  court  Since  the 
word  "day"  in  this  connection  means  that 
portion  of  time  from  midnight,  the  close  of 
the  first  day,  until  4  o'clock  in  the  afternoon 
of  the  second  day  of  the  term,  the  convening 
order,  which  recites  that  the  court  convened 
on  Tuesday,  the  7th  day  of  September,  means 
that  the  court  convened  before  the  legal  ex- 
piration of  the  second  day.  If  the  court  had 
convened  after  4  o'clock,  the  recital  that  It 
convened  on  the  second  day  of  the  term 
would  have  been  untrue,  since  the  second 
day  expired  for  that  purpose  at  4  o'clock.  It 
therefore  affirmatively  appears  that  the  court 
was  properly  convened  within  the  time  pre> 
scribed  by  statute. 

Plaintiff  in  error  next  contends  that  the 
conrt  erred  in  refusing  to  give  the  following 

instruction  to  the  Jury  at  his  request:   "In 
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passing  upon  the  credibility  of  the  defendant, 
John  Keating,  as  a  witness,  vfaUe  yon  may, 
Indeed,  take  Into  consideration  tlie  fact  tbat 
he  is  interested  in  the  result  of  this  prosecn- 
tion,  yet  you  shonld  not  refuse  to  fairly  con- 
sider his  testimony  merely  becanse  of  such 
interest.  The  testimony  of  a  defendant  may 
be  of  greater  weight  than  the  testimony  of 
all  the  other  witnesses  in  the  case  put  to- 
gether. If  the  Jury  consider  It  entitled  to 
inch  weight,  even  where  he  Is  contradicted 
by  other  witnesses  in  material  parts  of  his 
testimony  and  Is  corroborated  by  none.  And 
In  this  case  yon  shonld  give  Keating  the  ben- 
efit of  any  reasonable  doubt  of  guilt.  If  any 
yoa  have,  whether  such  donbt  arises  from 
the  testlnnony  of  Keating  or  from  any  other 
evidence  in  the  case,  when  all  the  evidence 
Is  considered  together."  There  was  no  er- 
ror in  refusing  this  Instruction,  as  It  was  ar- 
gnmentatlve. 

There  are  no  other  reasons  urged  for  a  re> 
versal  of  this  Judgment  The  jndgmait  will 
be  afiirmed. 

Judgment  affirmed. 


(2(7  ni.  176) 

PEOPLE  ez  xeL  BLACK  et  al.  «.  SULLIVAN 

et  aL 

(Supreme  Court  of  Illinois.    Oct  28,  1910. 

Rehearing  Denied  Dec.  7,  1910.) 

L  Elections  (8  ITS*)— Baixo»— Fobk— Ah- 

BI6U0V8  Baixotb. 

The  baUotB  used  in  voting  on  a  proposition 
to  establish  a  township  high  school  stated  the 
PTopoBition  as  follows:  "For  or  against  estab- 
lishing a  township  high  school  for  the  benefit 
of  township  4  N.,  B.  2  W."  At  the  right  of  the 
proposition  was  a  sqaare  divided  into  four 
parts,  and  in  the  upper  left-hand  part  was  print- 
ed the  word,  "Tesl*'^  and  in  the  lower  left-hand 
part  was  printed  the  woid,  "No,"  leaving  the 
two  liebt-band  spaces  blank  for  the  voter. 
Beld,  that  the  ballot  should  indicate  with  lea- 
aonable  certainty  how  the  voter  intended  to  vote, 
and  the  ballots  furnished  were  so  ambignous  and 
misleading  as  to  invalidate  the  election,  unless 
parol  evidence  were  admissible  as  to  bow  the 
voter  intended  to,  and  did  in  fact,  vote. 

[Ed.   Note.— For   other   cases,    see   Slections, 
Cent.  Dig.  i  147;   Dec  Dig.  {  175.*] 

&  ViLXcnonB  ({  293*)— GoNiEar  — Aduibsion 
or  E}tidbnce— EvioEHCK  A8  TO  Whou  Votes 
Webs  Intended  for. 

In  quo  warranto  proceedings  to  have  de- 
dared  void  an  election  upon  the  pr<q;)08ition  to 
establish  a  township  high  sdiool,  where  the  prop- 
osition as  printed  on  ue  -ballots  was  so  ambig- 
noDs  that,  literallr  construed,  a  ballot  marked, 
"Tee,"  indicated  that  the  voter  was  "for  or 
against"  the  proposition,  while  a  ballot  ma^ed, 
"No,"  indicated  that  he  was  ndther  "for  or 
against"  the  proposition,  the  affidavits  of  more 
than  a  majority  of  the  voters  who  voted  at  the 
election  to  the  effect  that  they  intended  a 
"yes"  vote  to  be  in  favor  of  establishing  a 
sdiool  were  admissible  in  evidence. 

(Ed.   Note.— For  other  cases,    see  Elections, 
Cent  Dig.  ft  288-296;   Dec  Mg.  t  293.*] 

&  BLKCnONS  a  285*)— AlfBIGUOUS  Baixots— 
Fauditt. 
Wlieie  in  proceedings  in  the  nature  of  quo 
warranto  to  declare  void  an  election  held  on  the 


proposition  of  establishing  a  township  high 
school,  thoueh  the  printed  ballots  fnmtshed 
when  literally  construed  were  so  ambiguous 
that  a  ballot  marked,  "Yes,"  indicated  that  the 
voter  was  "for  or  against"  the  proposition, 
while  one  marked,  "No,"  indicated  that  he  was 
"neither  for  nor  against"  the  proposition,  where 
180  of  the  334  voters  voting,  filed  affidavits  that 
they  understood  a  l>allot  marked,  "Tes,"  as  be- 
ing for  the  estaUishment  of  the  school,  and 
such  ballots  were  so  counted,  and  only  three 
voters  testified  to  a  contrary  understanding  of 
the  ballots,  there  was  no  abuse  of  discretion  In 
denying  leave  to  file  the  information. 

[Bd.  Note.— For  other  cases,  see  Elections, 
Dec  Dig.  i  295.*] 

4.0x10  Wabbanto  (I  6*)  — Leatk  to  File 

WBIT— DiSOBBTION    OF  TSUAL  COUBT. 

Whether  leave  be  granted  to  file  an  infor- 
mation in  the  nature  of  quo  warranto  is  in  a 
large  measure  within  the  sound  discretion  of  t^e 
court,  exercised,  however,  according  to  law,  and 
not  arbitiarily. 

[EH.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent  Dig.  t  7;  Dec  IMg.  i  6.*] 

Carter,  J.,  dissenting  in  paxt,  and  drtwright, 
J.,  dissenting. 

Appeal  from  Circuit  Court  McDonough 
County;  B.  J.  Orler,  Judge 

Petition  by  the  People,  on  the  relation  of 
John  A.  Black  and  others,  against  T.  D. 
Sullivan  and  others,  for  leave  to  file  an  In- 
formation In  the  nature  of  quo  warranto. 
From  a  Judgment  dismissing  the  petltloa, 
petitioners  appeal.     Affirmed. 

This  proceeding  was  Instituted  by  (he 
state's  attorney  of  McDonough  county  In  the 
name  of  the  people  of  the  state  of  IlUnois, 
on  the  rdation  of  John  A.  Black,  George  N. 
Runlde,  and  James  A.  Butcher,  by  petition 
to  the  drcnlt  court  for  leave  to  file  an  In- 
formation In  the  nature  of  quo  warranto 
against  T.  D.  Sullivan,  O.  V.  Beaver,  W.  H. 
Willey,  W.  B.  Clawson,  and  J.  F.  Lawyer. 
The  petition  alleged  that  the  relators  were 
residents,  legal  voters,  and  taxpayers  in 
tovraship  4  north,  range  2  west  of  the  fourth 
principal  meridian,  McDonough  county,  IlL; 
tliat  said  Sullivan,  Beaver,  Willey,  Clawson, 
and  Lawyer  were  then,  and  for  more  than 
90  days  last  past  had  been,  without  any 
warrant  title,  or  right  whatever,  holding 
and  executing  the  office  of  memb«8  of  the 
board  of  education  of  the  township  high 
school  In  said  town  and  were  discharging 
the  duties  of  directors  of  b<^ooIb  in  and -for 
Bald  town,  contrary  to  the  statutes  in  such 
cases  made  and  provided.  The  petition  al- 
leged that  on  the  20th  day  of  March,  1909, 
a  petition  for  the  eatabUshment  of  a  high 
sdiool  in  said  township  was  presented  to  the 
township  treasurer  of  said  town,  praying 
for  the  submission  to  the  legal  voters  of  said 
township  of  the  question  of  establishing  a 
township  high  school  therein  and  that  an 
election  be  called  in  accordance  with  law  for 
that  purpose;  that  an  election  piursuant  to 
the  prayer  of  the  petition  was  ordered  to  be 
beld  on  the  6th  day  of  April,  1909,  and  no- 
tice given  that  said  election  would  be  held 
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for  tbe  purpose  of  Totlng  for  or  against  the 
establishment  of  a  high  school  In  said  town- 
ship. Ibe  petition  further  alleges:  That 
at  said  election  a  ballot  was  furnished  for 
the  voters  which  was  in  the  following  form : 


For  or  Against  establishing  a  Town- 
ship High  School  for  the  beneQt  of 
Township  1,  North,  Kange  2,  West 


Tea  j 


No 


J.  W.  Flack,  ToviiBblp  Clerk. 

And  that  no  other  form  of  ballot  was  fur- 
Dlshed  to  or  used  by  the  voters  and  voted 
at  said  election.  The  petition  alleges  that 
said  ballot  was  uncertain,  ambiguous,  and 
misleading,  and  tended  to,  and  did,  confuse 
and  deceive  tbe  voters ;  that  many  voters  de- 
siring to  vote  against  the  eetablishment  of 
the  high  school  placed  a  cross  or  other  mark 
in  the  space  following  the  word,  "Tes,"  on 
said  ballot,  and  voted  the  ballot,  thus  mark- 
ed, at  said  election;  that  many  voters  who  at- 
tended the  said  election  and  desired  to  vote 
against  the  establishment  of  a  township  high 
school  were  unable  to  determine  from  the 
ballot  in  what  manner  it  should  be  marked 
to  express  a  vote  against  the  proposition,  and 
for  that  reason  did  not  vote  at  said  election. 
The  petition  alleges  that  on  the  day  said 
election  was  held  there  were  In  the  township 
more  than  440  legal  voters;  that  334  bal- 
lots were  cast;  that  all  of  them  were  void 
for  the  reason  that  they  were  uncertain,  am- 
blgnous,  misleading,  and  confused  and  de- 
ceived the  voters  who  voted  them;  that  the 
returns  of  said  election  show  that  2S2  of 
the  ballots  cast  were  counted  in  favor  of 
establishing  a  township  high  school,  and  that 
82  of  them  were  counted  against  the  propo- 
sition. The  petition  alleges  that  by  reason 
of  the  ballots  being  uncertain,  amblguons, 
and  misleading  they  could  not  be  legally 
counted  for  or  against  the  proposition  of  es- 
tablishing a  township  high  school.  The  peti- 
tion further  alleges  that  afterwards  a  pre- 
tended election  was  held  for  the  purpose  of 
electing  a  township  high  school  board  of 
education,  consisting  of  five  members,  at 
which  said  SnlUvan,  Beaver,  Clawson,  WU- 
ley,  and  Lawyer  claimed  to  have  been  elect- 
ed, and  said  pretoided  board  1b  attempting 
to  Issue  bonds  against  said  pretended  high 
school  district  in  tbe  sum  of  $15,000  and 
have  attempted  to  levy  a  tax  for  educational 
purposes  in  the  sum  of  $2,000.  The  petition 
alleges  thkt,  by  reason  of  the  fact  that  tbe 
election  to  vote  on  the  proposition  of  estab- 
lishing a  township  high  school  was  Illegal 
and  void,  no  snch  school  or  school  district 
was  established,  and  the  pretended  election 
of  members  of  the  board  of  education  for 
said  pretended  townjshlp  high  school  district 
was  illegal  and  void. 

Notice  was  served  on  respondents  August 
30,  1000,  that  application  would  be  made  to 
the  court  on  the  20th  day  of  September, 
1909,  whldi  was  tbe  first  day  of  tbe  term  of 


said  court,  for  leave  to  file  an  information. 
On  the  6th  day  of  October,  1909,  the  court, 
of  Its  own  .motion,  Altered  a  rule  against 
respondents  to  show  cause  why  leave  should 
not  be  granted  to  file  the  information.  In 
answer  to  the  rule  respondents  filed  the  a£B- 
davits  of  180  of  tbe  votei-s  who  had  voted 
at  the  election  for  the  establishment  of  a 
township  high  school,  stating,  in  substance, 
that  they  voted  "yee"  by  making  a  cross  aft- 
er the  word,  "Yes,"  as  printed  on  the  ballot, 
and  that  they  understood  by  so  voting  that 
tbey  were  voting  for  the  establishment  of 
a  township  high  school,  and  that  if  It  was 
desired  to  vote  against  the  establishment  of 
said  township  high  school  the  cross  should 
have  been  made  after  the  word,  "No,"  as 
printed  on  the  ballot  They  also  filed  the 
afiidavlts  of  two  of  the  Judges  of  said  elec- 
tion, stating  that  ballots  marked  with  a  cross 
opposite  the  word,  "Yes,"  were  counted  for 
the  establishment  of  the  township  high 
school,  and  those  voted  by  making  a  cross 
opposite  the  word,  "No,"  were  counted 
against  tbe  proposition.  A  motion  by  peti- 
tioners to  strike  all  these  affidavits  from  the 
files  was  overruled  except  as  to  the  affidavit 
of  respondent  O.  V.  Beaver  and  part  of  the 
affidavit  of  one  of  the  Judges  of  tbe  election. 
The  petition  was  supported  by  an  affidavit 
of  one  legal  voter  of  said  township,  who  stat- 
ed he  desired  to  vote  against  the  establisb- 
ment  of  a  township  high  school  and  marked 
his  ballot  by  placing  a  cross  after  the  word, 
"Yes,"  €md  also  wrote  opposite  the  word, 
"Tes,"  the  word  "against,"  for  the  purpose 
of  making  It  clear  how  he  desired  to  vote. 
The  affidavits  of  three  other  legal  voters 
stated  they  desired  to  vote  against  the  es- 
tablishment of  a  township  high  school,  but 
were  unable  to  determine  from  the  ballot 
how  to  mark  the  same  to  express  their  in- 
tention, and  for  that  reason  did  not  vote  at 
all.  Upon  this  showing  of  tbe  respective 
parties,  the  court  refused  leave  to  file  the 
information  and  dismissed  tbe  petition,  and 
petitioners  have  prosecuted  an  appeal  to  this 
court. 

W.  H.  Stead,  Atty.  Gen.,  and  T.  H.  Miller, 
State's  Atty.  (Eltlng  &  Hainllne  and  Tunnl- 
cliff  &  Gumbart,  of  counsel),  for  appellants. 
Flack  &  Lawyer,  for  appellees. 

FARMER,  X  (after  stating  the  facts  as 
above).  The  decision  of  this  case  depends 
upon  whether  the  election  for  the  establlsb- 
ment  of  the  township  high  school  was  a  legal 
election.  Appellants  insist  that  the  election 
was  illegal  on  account  of  the  form  of  tbe 
ballot  used.  Both  parties  agree  that  the  elec- 
tion was  not  required  to  be  held  under  the 
Australian  Ballot  law,  and  no  official  ballot 
was  therefore  required  to  be  provided  by  the 
officers  having  charge  of  the  calling  and 
holding  of  an  election.  It  Is  contended,  how- 
ever, by  appellants  that  no  other  ballot  than 
the  one  In  the  form  set  out  In  the  statement 
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preceditig  fbls  opinion  was  us«d  by  any  of 
the  voters  at  said  election;  that  this  ballot 
was  pro'tlded  by  the  authorities  calling  the 
election,  to  which  was  api)ended  the  name 
of  the  township  clerk,  and  the  voters  were 
therefore  led  to  understand  and  believe  that 
the  ballot  so  prepared  was  the  ballot  re- 
quired to  be  voted  by  those  who  wished  to 
vote  at  said  election.  If  the  decision  of  the 
case  depended  alone  upon  whether  the  ballot 
as  prepared  and  voted  is  ambiguous  and  mis- 
leading, we  would  be  disposed  to  hold  that 
the  election  was  not  a  valid  election.  While 
the  voters  were  required  to  vote  upon  the 
proposition  for  or  against  the  establishment 
of  a  township  high  school,  the  ballot  was 
required  to  be  In  such  form  as  to  show,  with 
reasonable  certainty  at  least,  how  the  voter 
intended  to  vote  upon  the  proposition.  It 
does  not  appear  by  any  means  clear  that  by 
making  a  cross  after  the  word,  "Yes,"  on  the 
ballot  as  here  prepared,  the  voter  Intended 
to  vote  for  the  establishment  of  the  school. 
In  effect  It  was  the  same  as  submitting  the 
question,  in  the  form  of  an  Interrogatory,  as 
to  whether  the  voters  were  for  or  against 
the  establishment  of  the  school.  A  vote 
"yes"  would  indicate  that  the  voter  was  for 
or  against  It,  but  which  would  not  very  clear- 
ly appear.  A  vote  "no"  would  Indicate  that 
he  was  neither  for  nor  against  the  establish- 
ment of  the  school,  and  would  fall  short  of 
being  a  vote  against  its  establishment  in 
the  form  In  which  the  question  was  submit- 
ted. If  the  ballot  had  been  prepared  "For 
the  establishment  of  a  township  high  school" 
and  "Against  the  establishment  of  a  town- 
ship high  school,"  and  a  square  had  been 
left  after  each  proposition,  in  which  the 
voter  could  Indicate  by  a  cross  how  he  voted 
upon  the  question,  it  would  have  been  free 
from  ambiguity.  While  the  law  did  not  re- 
quire that  the  ballot  should  be  prepared  in 
the  form  suggested,  it  should  have  been  so 
prepared,  whether  furnished  by  the  election 
officers  or  provided  by  the  voters  themselves, 
that  It  would  not  be  uncertain  and  ambigu- 
ous, but  would  Indicate  with  reasonable  cer- 
tainty how.  each  voter  Intended  his  ballot  to 
be  counted. 

To  explain  how  the  voters  understood  the 
ballot  should  be  marked  to  vote  "for"  or 
"against"  the  proposition  and  how  they  in- 
tended their  votes  should  be  counted,  re- 
spondents presented  affidavits  of  180  of  them ; 
that  being  more  than  half  of  the  voters  who 
voted  at  said  election.  These  affidavits  stat- 
ed that  the  affiants  favored  and  intended  to 
vote  for  the  establishment  of  a  township 
high  school ;  that  they  understood  a  cross  In 
the  square  after  the  word,  "Yes,"  was  a 
vote  for  establishing  the  school,  and  a  cross 
after  the  word,  "No,"  was  a  vote  against  it, 
and  that  they  made  a  cross  In  the  square 
after  the  word,  "Yes,"  meaning  and  intend- 
ing thereby  to  vote  for  the  establishment  of 
a  township  high  school.    Appellants  contend 


that  these  affidavits  were  not  comi)etent  to 
be  considered  by  the  court  and  should  have 
been  stricken  from  the  flies ;  that  the  propo- 
sition voted  upon  should  have  been  stated  in 
such  clear  and  unmistakable  terms  as  to 
remove  all  ambiguity  and  uncertainty,  so 
that  the  voter  would  understand  how  to  ex- 
press his  Intention  and  so  that  it  would 
clearly  appear  from  the  ballot  how  each 
voter  Intended  to  vote,  and  Harvey  t.  Cook 
County,  221  111.  76,  77  N.  Q  424,  Is  relied  on 
to  support  that  contention.  In  that  case 
there  was  no  question  of  the  competency  of 
evidence  to  explain  the  intention  of  the 
voter.  The  form  of  ballot  to  be  used  in  the 
election  contested  In  that  case  was  provid- 
ed by  the  statute.  A  ballot  prepared  In  thei 
form  prescribed  would  have  been  clear  and 
unambiguous,  and  the  voter  could  not  have 
failed  to  understand  how  to  mark  his  ballot 
so  as  to  give  effect  to  his  intention.  By  the 
addition  to  the  ballot,  as  prepared  and  voted 
at  the  election,  of  the  words  "Yea"  and  "No," 
which  were  not  prescribed  by  the  statute,  its 
meaning  was  so  changed  that  a  voter  desir- 
ing to  vote  against  the  proposition  submitted 
could  not  do  so  by  voting  "no."  A  ballot  so 
marked.  It  was  held,  would  indicate  that 
the  voter  was  not  against  the  proposition, 
whOe  a  ballot  marked  to  show  the  voter 
voted  "yes"  was  clearly  a  vote  in  favor  of 
the  proposition,  and  the  court  said:  "There 
was  no  clear  and  unmistakable  way  of  vot- 
ing against  this  proposition.  Fairness  and 
equal  opportunity  to  all  voters  to  express 
their  choice  required  that  a  vote  in  the  nega- 
tive could  be  as  clearly  and  certainly  indicat- 
ed as  could  a  vote  in  the  affirmative."  In 
the  case  now  under  consideration  the  ballot 
gave  no  advantage  to  either  side  of  the  prop- 
osition. Literally,  a  ballot  marked,  "Yes," 
indicated  the  voter  was  for  or  against  the 
proposition,  while  a  ballot  marked,  "No,"  In- 
dicated that  the  voter  was  neither  for  nor 
against  the  proposition  submitted.  Notwith- 
standing that  literal  meaning,  a  majority  of 
all  those  who  voted  at  the  election  made  affi- 
davit that  they  understood  a  vote  "yes" 
meant  a  vote  to  establish  a  township  high 
school,  and  that  they  voted  accordingly,  in- 
tending their  votes  to  be  counted  in  favor 
of  the  proposition.  They  were  not  deceived 
or  misled  nor  prevented  from  voting.  Ap- 
pellants presented  the  affidavits  of  three 
voters  tliat  they  were  opposed  to  establishing 
a  high  school,  but,  being  unable  to.  determine 
how  to  mark  the  ballot  to  express  their  in- 
tention, they  did  not  vote.  If  it  was  compe- 
tent for  respondents  to  show  by  the  voters 
the  matters  set  up  in  the  affidavits  filed  by 
them,  on  the  showing  made  the  court  was 
justified  in  refusing  leave  to  file  the  infor- 
mation. We  are  of  opinion  the  principles  an- 
nounced in  McKlnnon  v.  People,  110  III.  805, 
and  Behrensmeyer  v.  Kreitz,  135  111.  691,  26 
N.  E.  704,  sustain  the  competency  of  the 
affidavits  to  be  considered  by  the  court  In 
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paMdBg  upon  tbe  motion  (or  leave  to  file  tbe 
Information. 

It  appears  from  the  petition  that  at  the 
Section  held  for  the  purpose  of  rotlng  on 
the  qneetion  334  votes  were  cast,  end  252  of 
the  ballots  were  marked  with  a  cross  In  the 
square  after  the  word,  "Tea,"  and  82  after 
the  word,  "No."  Ballots  marked  with  a 
cross  after  the  word,  "Yes,"  were  counted 
for  the  establishment  of  a  township  high 
school,  and  those  marked,  "No,"  against  it. 
The  180  voters  who  made  the  afBdavlts  con- 
stituted a  majority  of  all  those  who  voted  at 
the  election,  and  it  la  not  shown  that  there 
were  more  than  three  voters  who  did  not 
vote  because  they  did  not  know  how  to  mark 
the  ballot  The  voters  were  not  restricted  to 
the  ballot  prepared  by  the  election  officers. 
If  they  did  not  know  how  to  mark  it,  they 
were  at  liberty  to  prepare  a  ballot  in  such 
form  as  to  express  their  sentiment  upon  the 
proposition  submitted.  The  ruling  of  the 
court  In  considering  the  affidavits  was  Justi- 
fied by  the  authorities  above  cited  and  was 
In  the  Interest  of  Justice,  as  It  gave  effect  to 
the  will  of  the  voters.  Doubtless  cases  may 
arise  where  It  would  not  be  proper  to  consid- 
er the  testimony  of  voters  as  to  what  they 
Intended,  but  such  is  not  this  case.  Wheth- 
er leave  shall  be  granted  to  file  an  informa- 
tion in  the  nature  of  quo  warranto  Is  in  a 
large  measure  within  the  sound  discretion 
of  the  court  Such  discretion,  however,  is 
not  to  be  exercised  arbitrarily,  but  In  ac- 
cordance with  principles  of  law.  People  v. 
Town  of  Thornton,  186  HI.  162,  57  N.  B.  841 ; 
People  T.  North  Chicago  Bailway  Co.,  88 
111.  637;  People  v.  Walte,  70  lU.  25. 

We  think  there  was  no  abuse  of  discretion 
In  denying  leave  to  file  the  information 
in  this  cas^  and  the  judgment  of  the  circuit 
court  is  affirmed. 

Judgment  affirmed. 

OABTWBIOHT,  J.,  dissents. 

CABTEB,  J.  I  concur  In  the  conclusion 
reached  in  the  foregoing  opinion,  but  I  do 
not  think  that  the  affidavits  of  the  voters 
were  addilaslble  in  evidence  to  show  the 
meaning  that  they  placed  upon  the  ballot  in 
question. 


047  111.  ISO.) 
PEOPLE  V.  McCANN. 

OSnpreme  Ooart  of  Illinois.    Oct  28,  1910.    Re- 
hearing Denied  Dec.  7,  1910.) 

L  MuniciFAi.  CoBFOK&TiONB  (|  184*)>-Oin- 

OKltB— APPOINnaCNT— MODK. 

Under  Caties  and  Villages  Act  (Hard's 
B«v.  St  1900,  e.  %  1  78)  I  ^  providing  for 
election  of  manidpal  officen,  or  appointment  by 
tiie  mayor,  the  i^xpointment  ci  officen  of  the 
police  department  cannot  be  lawfully  delegated 
to  .the  superintendent  of  that  department 

[Ed.  Note. — For  other  cases,  see  Manidpal 
Corporations,  Ont  Dig.  H  482-191 ;  Dec.  Dig. 
t  184.*] 

•roretba 


2.  MuRidPAi.  GoBPoiunoiw  d  180*)—Om- 
CEBs— Bight  to  Office. 

One  seeking  to  establish  title  or  right  de- 
pending upon  a  valid  title  to  the  office  of  police 
inspector  must  diow  that  he  is  a  de  Jure  officer. 
[E!d.   Note. — ^E\>r  other  cases,   see   Manicipal 
Coraorations,  Cent  Dig.  U  440-157:  Dec.  Dig. 

3.  Bbibebt  Q  1*)— Offickbs— Appointimnt— 
VAMDrrr. 

Tbongh  an  ordinance  providing  for  the  ap- 
imlntment  of  a  police  inspector  by  the  police 
■uiwrintendent  was  invalid  as  violating  the  cit- 
ies and  Tillages  Act  (Hurd's  Bev.  St  1009,  e. 
24,  i  78)  I  2,  requiring  municipal  officers  to 
be  dected  or  app<Hnted  bv  the  mayor,  the  of- 
fice of  inspector  was  validly  created,  -  and  aa 
appointee  thereto  became  a  de  facto  officer  and 
cannot  escape  punishment  for  bribery  on  ao 
count  of  illegality  of  his  appointment 

[Ed.  Note.— For  other  cases,  see  Bribery,  Cent 
Dig.  SI  1-3;  Dec.  Dig.  {  L*] 

4.  Bbibkbt  Jl  1*)— EusKKNTs  OF  Offbnbb  bt 
Officeb— TTrLB  to  Office. 

Where  a  police  inspector  was  a  de  jure 
officer,  and  at  the  time  of  committing  bribery  as- 
sumed to  be  such  officer,  and  exercised  the  pow- 
ers and  duties  of  the  office,  it  was  Immaterial 
that  he  was  not  a  de  Jure  officer. 

[ESd.  Note. — For  other  cases,  see  Bribery,  Cent 
Dig.  S§  1-^;    Dec.  Dig.  i  I.*] 

Ob  Cbiuinai,  Law  (i  1167*)— HABin.K8S  Bk> 
BOB— Ekfubai  to  Quash  Iitdictuent. 
If   one   of  several   counts  is   sufficient  to 

support  a  conviction,  the  refusal  to  quash  defeo* 

tive  counts  was  not  reversible  error. 
[Ed.  Note.— For  otbet  cases,  see  Criminal  Law, 

Cent  Dig.  i§  8101-3106;   Dec.  Dig.  i  1167.  •] 

ft  Bbibebt  (i  2*)— Statutobt  Pbovibion8-» 

Befeal. 

Act  April  9,  1872  (Laws  1871-72,  p.  671), 
amending  Rev.  St.  1S4S,  c.  30,  |  86,  and  mak- 
ing municipal  officers  punishable,  was  repealed 
by  Cities  and  Villages  Act  (Hurd's  Bev.  St 
1009,  c.  21,  I  79)  {  8,  making  it  bribery  for 
municipal  officers  to  accept  any  gift  etc.,  to 
influence  official  condix^  and  the  latter  section 
was  superseded  by  Cr.  Code,  f  81  (Hard's  Rev. 
St.  1909,  c  38),  under  which  such  officers  are 
now  punishable. 

[Ed.  Note.— For  other  casea^  see  Bribery,  Cent 
Dig.  J  1;  Dec.  Dig.  i  2.* 

For  other  defloitions,  see  Words  and  Phrases^ 
vol.  1,  pp.  867,  868;   vol.  8,  p.  7608.] 

7.  Bbibebt  (§  11*)— Police  Iicbpbctobs— Evi- 
dence—S  OFFICIEWCT. 

Evidence  AeM  to  sustain  a  conviction  of  a 
police  inspector  for  bribery  to  protect  immoral 
resorts. 

[Ed.  Note.— For  other  cases,  see  Bribery,  Cent 
Dig.  S  10;   Dec.  Dig.  {  ll.»] 

8.  Cbmiwai.  Law  (|  741*)— Jdbt  Peoviwo*— 
Weight  of  Evidence. 

It  is  the  Jury's  province  to  determine  the 
weight  of  evidence. 

[lOd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  IMg.  I  1718 ;  (Dec.  Dig.  |  741.»] 

9.  Cbimtnai,  Law  (f  742*)^Jubt  Pboviwcb— 
Cbedibilitt  of  Testimont. 

It  is  the  jary's  province  to  determine  die 
credibility  <^  witoesses. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  I  1722;   Dec.  Dig.  |  742.*] 

10.  CanaNAL  Law  (|  1159*)— Bevibw— Veb- 

DICTB— COWCI.TJ8IVENB88. 

A  conviction  will  not  be  distarbed  on  ap« 
peal,  merely  because  the  evidence  is  contradie- 
tory. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  i  3076;    Dec.  Dig.  |  1150.»] 
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U,  CniMiNAi.  Law  (|  1159*)— BBvntw— C!on- 

lUCTINS  EVIDBlfd. 

A  conviction  sustained  by  snfBcIent  eri- 
dence  will  not  be  revened  for  oontradiction  hj 
defendant's  proof,  unleaa  it  appears  that  accus- 
ed's KDilt  is  impro^ble  or  reasonably  doubtful. 
[E3d.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  DiK-  (  3076;   Dec.  Dig.  {  U59.*] 

12.  Bbibixt  (S  10*)  —  Etidbnce  —  Ohbobx — 
Advibsibiutt  fob  Pabticuulx  Pcbposk, 
In  a  trial  of  a  police  Inspector  for  bribery 
to  protect  immoral  resorts.  It  was  not  preju- 
dicial error  to  admit  in  eTidence  diecks  re- 
ceived by  the  go-between  from  a  keeper  of  such 
resort,  though  they  did  not  show  that  accused 
received  the  proceeds,  since  they  tended  to  cor- 
roborate the  go-between's  testimony  that  be  re- 
ceived some  of  the  money  be  said  he  paid  ac- 
cused from  such  keeper  on  checks. 

(Ed.  Note.— inir  other  cases,  see  Bribery,  Dec. 
Dig.  i  10.«] 

IS.  CsnawAi.  Law  (|  423*)  —  Bvidsscb— Ao- 

mSSIBILITT  —  DXCLASATIOITS    Or   Ck>R8PIKA- 
lOBS. 

In  a  trial  of  a  police  inspector  for  brilwry 
to  protect  Immoral  resorts,  it  was  not  error  to 
pemit  the  «>-between  to  testify  for  the  people 
as  to  what  ne  told  certain  persons  pursuant  to 
direction  by  accused. 

[Bd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  i{  989-1001;   Dec  Dig.  {  423.*] 

14.  Cbiminal  Law  ({  1168*)— Habiilkss  Bb- 
BOB— Adhission  of  Hkabsat  Bvidercb. 

In  a  trial  of  a  police  inspector  for  bribery 
to  protect  immoral  resorts,  error  in  permitting 
a  witness  to  state  the  purpose  for  which  his 
brother  said  he  wanted  money,  furnished  by  wit- 
ness, which  money  the  brotlier  testified  was 
given  accused,  was  harmless. 

[Bd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  K  8187-3143;   Dec.  IMg.  |  1160.*] 

15.  Bbibkbt  (I  14*)— iRBTBTTOraORS. 
Though  a  oribeiT  charge  was  that  accused 

as  police  Inspector  recdved  money  from  a  par- 
ticular person  to  protect  immoral  resorts,  it 
was  not  error  to  instruct  that,  though  accused 
caused  persons  to  be  arrested  from  such  resorts, 
he  was  guilty  If  he  collected  money  from  tbem 
through  such  person  with  intent  to  permit  tbem 
to  nin,  where  the  evidence  tended  to  show  that 
soch  person  collected  the  money  paid  accused 
at  the  latter's  direction. 

[Bd.  Note.— For  other  cases,  see  Bribery,  Cent 
Wg.  i  13 ;   Dec.  Dig.  {  14.*] 

M.  Cbikinal  Law  (8  726*)  —  Abgttmbnt  to 
JuKT— Duty  of  Pbobbcutiwo  Attobnxt. 
_  Since  a  state's  attorney's  o£Sce  is  semi- 
judicial,  and  he  owes  a  duty  to  accused  as  well 
as  to  the  people,  he  cannot  justify  misconduct 
in  argument  on  account  of  similar  misconduct 
by  accused's  coansel. 

[Bd.  Note.— For  other  cases,  see  Criminal  Ijaw, 
Cent  Dig.  |  1681 ;  Dec.  IHg.  i  728.*] 

17.  OBniiNAL  Law  (|  899*)  —  Aboumbwt  to 
Jtjby— DoTT  or  Tbial  Cocbt. 

The  trial  court  should  confine  counsel  to 
argument  to  the  jury  in  proper  bounds,  though 
considerable  latitude  must  be  allowed. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  H  1666,  1656;   Dec.  Dig.  i  690.*] 

18.  CBimif AL  Law  (I  1171*)— Miscondttct  or 
Statk's  Aitobnbt— AxomRirr  to  Jxtbt. 

Tie  state's  attorney's  misconduct  in  argu- 
ment in  stating  tliat  he  held  a  tdegram  show- 
ing that  accuaed's  witness  had  been  convicted  ot 
embezslement,  wfaldi  the  witness  had  denied, 
and  in  statine  tiiat  it  was  not  true  that  no  prevl- 
ons  diarges  nad  been  made  against  accused  as 


a  police  officer,  there  being  no  evidence  on  that 
point,   was  not   reversible  error. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  ||  8126y  8127;  Dec.  Dig.  {  1171.*} 

Codes,  J.,  dissoiting. 

Error  to  Criminal  Court,  Cook  County; 
A.  C.  Barnes,  Judge. 

Edward  McCann  was  convicted  of  bribery, 
and  be  brings  error.    Affirmed. 

Edward  McCann,  plalntlil  in  error,  inspeo 
tor  of  police  of  the  dty  of  Chicago,  was  In- 
dieted  by  the  grand  Jury  of  Cook  coonty  for 
the  crime  of  bribery.  He  was  tried,  con- 
victed, and  sentenced  to  an  indeterminate 
term  in  the  penltentlaiy,  and  has  brought 
the  case  here  by  writ  of  error  for  review. 

The  first  count  of  the  indlctmeht  charges 
McCann  was  an  executive  officer,  to  vrit,  an 
Inspector  of  police  of  the  dty  of  Chicago, 
an  incorporated  dty,  legally  appointed,  con- 
firmed, qualified,  and  sworn  to  discharge  the 
duties  of  that  office;  that  contriving  and 
intending  to  violate  and  betray  the  powers 
and  duties  of  his  said  office  and  the  trust 
and  confidence  reposed  In  him,  and  contriv- 
ing and  intending  the  iMwerg  and  duties  of 
his  said  office  to  discharge  and  perform  witli 
partiality  and  favor  and  contrary  to  law,  he 
then  and  there,  with  the  Intent  aforesaid,  un- 
lawfully, knowingly,  corruptly,  and  feloni- 
ously did  accept  and  receive  from  Loula 
Frank  $475  In  money  as  a  bribe  and  pectin* 
lary  reward  offered  and  given  by  the  said 
Louis  Frank,  and  taken,  accepted,  and  re- 
ceived by  said  Edward  IfcCann  with  the 
Intent  and  purpose  to  indnce  him,  the  said 
Edward  McCann  to  permit,  authorize,  and 
allow  certain  keepers  of  certain  houses  of 
01  fame  and  places  for  the  practice  of  pros- 
titution, to  wit,  Harry  Hoffman  and  several 
others  named  In  the  indictment,  to  keep,  use, 
and  occupy  buildings  and  rooms  for  the  pur- 
pose of  and  devoted  to  the  practice  of  prosti- 
tution and  lewdness  and  to  the  encourage- 
ment of  Idleness,  gaming,  drinking,  fornica- 
tion, and  other  misbehaviors  in  the  corporate 
limits  of  said  city  of  Chicago,  and  to  Induce 
and  Influence  him,  the  said  Edward  McCann, 
not  to  arrest  or  cause  to  be  arrested  the 
keepers  of  said  houses  of  III  fame  and  places 
for  the  practice  of  prostitution,  and  to  keep 
and  protect  them  from  arrest  and  punish- 
ment and  from  mnnldpal  or  police  molesta- 
tion or  interference  while  engaged  in  keep- 
ing, using,  and  occupying  buildings  and  rooms 
for  the  purpose  of  practicing  prostitution  and 
lewdness  and  the  encouragement  of  idleness, 
gaming,  drinking,  and  fornication. 

The  second  count  is  in  aU  respects  like  the 
first,  except  that  It  charges  McCann  was  "an 
officer,"  Instead  of  "an  execntlTe  officer,"  as 
alleged  In  the  first  count. 

The  third  count  charges  McCann  was  a 
member  of  the  police  force  in  and  for  the 
dty  of  Chicago,  to  wit,  an  inspector  of  said 
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police  force,  and  that  be  unlawfully,  felo- 
niously, and  corruptly,  and  contrary  t6  his 
duty  as  such  Inspector  and  member  of  the 
police  force,  did  receive  and  accept  as  a 
bribe  from  Louis  E^ank  $475  lawful  money 
to  induce  blm,  said  McCann,  as  such  inspec- 
tor and  member  of  the  police  force,  to  re- 
frain from  arresting  and  prosecuting  numer- 
ous persons  named  in  said  indictment  for  a 
violation  of  the  laws  of  the  state  of  Illinois 
then  before  committed  by  tbem,  to  wit,  the 
violation  of  said  laws  relating  to  keeping 
and  maintaining  houses  of  111  fame  and 
places  for  the  practice  of  prostitution ;  It  be- 
ing then  and  there  the  duty  of  said  Edward 
McCann,  as  inspector  and  member  of  the  po- 
lice force  ^foresaid,  to  enforce  said  laws. 

The  fourth  count  is  substantially  the  same 
as  the  third,  except  that  It  alleges  Edward 
McCann,  a  member  of  the  police  force,  ac- 
cepted a  bribe  of  $475  from  Louis  Frank  for 
the  purpose  of  inducing  him,  said  McCann, 
to  permit  the  same  persons  named  in  the 
other  counts  to  continuously  violate  the  laws 
of  the  state  of  Illinois  relating  to  keeping 
houses  of  ill  fame  and  places  for  the  practice 
of  prostitution. 

The  fifth  count  1b  as  follows:  "The  grand 
Jurors  aforesaid,  chosen,  selected,  and  sworn 
In  and  for  the  county  of  Cook,  In  the  state 
of  Illinois,  In  the  name  and  by  the  authority 
of  the  people  of  the  state  of  Illinois,  upon 
their  oaths-  aforesaid  do  further  present: 
That  one  Edward  McCann,  late  of  the  county 
of  Cook,  on  the  1st  day  of  July,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and 
nine,  In  said  county  of  Cook,  in  the  state  of 
Illinois  aforesaid,  was  a  member  of  the  police 
force,  and  an  inspector  thereof,  of  the  city  of 
Chicago,  an  Incorporated  city  there  situate, 
the  said  Edward  McCann  being  then  and 
there  duly  appointed,  qualified,  and  acting  as 
such  Inspector  and  member  of  the  police 
force  of  said  city  of  Chicago.  Tliat  the  said 
Edward  McCann  theretofore  was  appointed 
as  such  member  of  the  police  force,  as  afore- 
said, under  and  by  virtue  of  the  laws  of  the 
said  state  of  Illinois  and  the  ordinance  of 
said  city  of  Chicago  relating  to  the  appoint- 
ment and  qualification  of  members  and  in- 
spectors of  the  police  force,  which  said  or- 
dinance of  said  city  of  Chicago  relating  to 
the  appointment  and  qualification  of  mem- 
bers and  Inspectors  of  the  police  force  of  said 
city  of  Chicago  is  in  words  and  figures  as 
follows,  to  wit: 

"  '1731.  Department  established. — There  Is 
hereby  established  an  executive  department 
of  the  municipal  government  of  the  city 
which  shall  be  known  as  the  department  of 
police,  and  shall  embrace  the  general  super- 
intendent of  police,  an  assistant  general  su- 
perintendent of  police,  a  secretary  of  the  de- 
partment of  police,  a  private  secretary  to 
said  general  superintendent,  one  Inspector  of 
police  for  each  police  division,  one  captain 
of  police  for  each  police  district,  and  such 
number  of  lieutenants,  detective  sergeants, 


patrol  sergeants,  desk  sergeants,  patrolmen 
and  other  employees  as  may  be  provided  by 
ordinance. 

"  '1732.  General  superintendent— oflSce  cre- 
ated— appointment — ^There  is  hereby  created 
the  ofllce  of  general  superintendent  of  police. 
He  shall  be  appointed  by  the  mayor,  by  and 
with  the  advice  and  consent  of  the  dty  coun- 
cil.'" 

"  '1734.  Management  of  department — ap- 
pointment of  members. — The  general  superin- 
tendent shall  have  the  management  and  con- 
trol of  all  matters  relating  to  the  department. 
Its  officers  and  members.  He  shall  appoint, 
according .  to  law,  all  officers  and  members 
of  said  department.' 

"Which  said  ordinance  relating  to  the  ap- 
pointment and  qualification  of  police  officers 
were  before  then  duly  passed,  adopted,  and 
promulgated,  according  to  law,  as  ordinanc- 
es of  said  dty  of  Chicago  by  the  city  coun- 
cil and  mayor  of  said  dty  of  Chicago,  and 
was  then  and  there  a  part  of  the  laws  in 
force  in  the  said  dty  of  Chicago.  That  said 
ordinance  so  passed,  adopted,  and  promulgat- 
ed also  prescribed  in  and  by  another  section 
thereof  the  duties  of  the  police  officers  and 
Inspectors  of  said  city  of  Chicago,  which  said 
section  thereof  is  in  words  and  figures  as 
follows,  to  wit: 

'"1760.  Police  duties — ^power  of  arrest — 
The  several  members  of  the  police  force  of 
the  dty  of  Chicago,  when  on  duty,  shall  de- 
vote their  time  and  attention  to  the  dis- 
charge of  the  duties  of  their  stations  accord- 
ing to  the  laws  and  ordinances  of  the  city 
and  the  rules  and  regulations  of  the  depart- 
ment, to  preserve  order,  peace  and  quiet  and 
enforce  the  laws  and  ordinances  throughout 
the  dty.  They  shall  have  power  to  arrest 
all  persons  in  the  city  found  in  the  act  of 
violating  any  law  or  ordinance  or  aiding  or 
abetting  in  any  such  violation,  and  shall  ar- 
rest any  person  found  under  circumstances 
which  would  warrant  a  reasonable  man  tn 
believing  that  such  person  had  committed  or 
Is  about  to  commit  a  crime.' 

"Which  said  section  of  said  ordinance  was 
then  and  there  a  part  of  the  laws  in  force  in 
said  city  of  Chicago.  That  it  was  then  and 
there  the  duty  of  said  Edward  McCann  to 
enforce  a  certain  ordinance  of  the  dty  of 
Chicago  relating  to  houses  of  111  fame  and 
assignation,  which  said  ordinance  of  said 
city  of  Chicago  relating  to  houses  of  111  fame 
and  assignation  is  in  words  and  figures  as 
follows,  to  wit: 

"  '1456.  No  person  shall  keep  or  maintain 
a  house  of  ill  fame  or  assignation,  or  place 
for  the  practice  of  fornication  or  prostitu- 
tion or  lewdness,  under  a  penalty  of  not  to 
exceed  $200  for  every  twenty-four  hours  such 
house  or  place  shall  be  kept  or  maintained 
for  such  purpose.' 

"Which  said  ordinance  relating  to  houses 
Of  ill  fame  and  assignation  was  before  then 
duly  passed,  adopted,  and  promulgated,  ac- 
cording  to  law.  as  a^o^Oi^^ni^jfj^^i^ 
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of  Chicago  by  the  city  council  and  mayor  of 
said  city  of  Chicago  and  was  then  and  there 
a  part  of  the  laws  in  force  in  said  city  of 
Chicago,  and  It  was  the  duty  of  said  Edward 
McGann  then  and  there  to  arrest,  complain 
against,  summon,  prosecute,  and  appear  as  a 
witness  against  the  vlolatora  of  said  ordi- 
nance and  law.  That  Harry  Hoffman,  Ber- 
tha Gordon,  Sarah  Gordon,  Sam  Cooperman, 
Louis  Levlne,  Charles  Tanker,  Louis  Lon- 
don, Mrs.  Schwartz  (whose  first  name  Is  to 
the  said  Jurors  unknown),  Max  Yanker,  Sam 
Amstein,  Max  Plummer,  Louis  Sutta,  Dutch 
Heitler,  and  one  Weiss  (whose  first  name  Is 
to  the  said  Jurors  unknown),  each  then  kept 
and  maintained  a  certain  house  of  ill  fame 
and  place  for  the  practice  of  prostitution  In 
said  dty  of  Chicago,  county  and  state  afore- 
said, contrary  to  the  statntes  of  the  state  of 
Illinois  and  the  said  ordinances  of  said  dty 
of  Chicago,  and  thereby  each  of  them  be^ 
came  Indebted  to  the  said  city  of  Chicago  in 
a  sum  of  money  not  to  exceed  $200,  and  each 
of  them  then  and  there  tendered  themselves 
liable,  by  reason  thereof,  to  pay  the  fines  pro- 
vided by  law  In  that  regard;  and  said  Ed- 
ward McCann  then  and  there  contriving  and 
intending  the  powers  and  duties  of  his  said 
office  and  the  trust  and  confidence  thereby 
reposed  in  him  to  violate,  prostitute,  and 
betray,  and  contriving  and  intending  then 
and  there  the  powers  and  duties  of  his  said 
office  to  discharge  and  perform  contrary  to 
law  and  with  the  Intent  and  for  the  purpose 
of  being  Infiuenced  in  his  acts  and  doings  in 
the  i)erformance  of  his  said  duty,  to  wit,  the 
duty  of  enforcement  of  the  terms  of  the  said 
ordinance  relating  to  houses  of  ill  fame  and 
assignation  then  brought  before  him,  said 
Edward  McCann,  In  his  official  capacity  as  a 
police  officer  and  inspector  of  the  said  dty 
uf  Chicago,  and  to  then  and  there  cause  Mm, 
the  said  Edward  McCann,  to  execute  the 
powers  In  him  vested  as  a  jwllce  officer  and 
inspector  as  aforesaid,  and  to  perform  said 
duty  of  htm  required  with  partiality  and  fa- 
vor to  the  said  Harry  Hoffman,  Bertha  Gor- 
don, Sarah  Gordon,  Sam  Cooperman,  Louis 
Levlne,  Charles  Tanker,  Louis  London,  Mrs. 
Schwartz  (whose  first  name  is  to  the  said 
Jurors  nnknown),  Max  Yanker,  Sam  Arn- 
steln.  Max  Plummer,  Louis  Sutta,  Dutch 
Hdtler,  and  one  Weiss  (whose  first  name  is 
to  the  said  jnrots  unknown),  and  contrary 
to  the  terms  of  said  ordinance  relating  to 
honses  of  ill  fame  and  assignation  and  con- 
trary to  law  In  said  dty  of  Chicago,  then 
and  there  knowingly,  oorrupUy,  and  feloni- 
ously did  take,  accept,  and  receive  from 
LonlB  Frank,  while  he,  the  said  Edward  Mc- 
Cann, was  then  and  there  on  duty  as  police 
officer  .and  Inspector,  as  aforesaid.  In  the 
■aid  dty  of  Chicago  aforesaid,  a  large  sum 
of  money,  to  wit,  the  sum  of  $475  in  money, 
of  the  value  of  $475  lawful  money  of  the 
United  States  of  America,  as  a  bribe,  pres- 
ent, and  reward  offered  and  given  by  said 
Louis  Frank,  and  by  him,  said  Edward  Mc- 


Cann, then  and  there  taken,  accepted,  and 
received  with  the  unlawful,  wicked,  and  cor- 
rupt purpose  and  intent  of  infiuencing  him, 
the  said  Edward  McCann,  in  his  office  afore- 
said, in  his  acts  and  doings  in  his  said  official 
capadty  of  member  of  the  police  force  of  said 
city  of  Chicago  and  inspector  thereof,  in  the 
matter  of  the  enforcement  of  the  terms  of  the 
ordinance  aforesaid  relating  to  houses  of  HI 
fame  and  assignation,  and  in  the  collection 
of  the  indebtedness  aforesaid  due  to  said  dty 
of  Chicago,  and  In  the  enforcement  of  the 
laws  aforesaid,  and  to  wickedly  and  corrupt- 
ly cause  him,  said  Edward  McCann,  to  ex- 
ecute the  powers  in  him  vested  as  a  member 
of  the  police  force  and  inspector,  as  afore- 
said, and  to  perform  his  said  duties  of  him 
required  by  law  with  partiality  and  favor, 
and  to  then  and  there  induce  him,  the  said 
Edward  McCann,  in  his  office  aforesaid,  to 
permit,  authorize  and  allow  said  keepers  of 
houses  of  ill  fame  and  assignation  to  keep, 
use,  and  occupy  buildings  and  rooms  for  the 
purpose  of  prostitution  and  assignation  and 
lewdness,  and  to  induce  and  Infiuence  him, 
the  said  Edward  McCann,  then  and  there 
and  thereafter  not  to  arrest  nor  cause  to  be 
arrested  the  said  keepers  of  said  houses  of 
ill  fame  and  assignation,  and  to  keep  and 
protect  them  from  arrest  and  punishment, 
and  free,  dear,  and  exempt  from  munidpal 
or  police  molestation,  interference,  or  attack 
while  engaged  in  the  keeping,  using,  and  oc- 
cupying of  buildings  and  rooms  for  the  pur- 
pose of  and  devoted  to  the  practice  of  pros- 
titution and  assignation  and  lewdness,  con- 
trary to  the  statute  and  against  the  peace 
and  dignity  of  the  same  people  of  the  state 
of  lUinois." 

James  Hamilton  Lewis,  Cornelius  Lynde, 
and  Wallace  I.  Streeter,  for  plaintiff  In  er- 
ror. W.  H.  Stead,  Atty.  Gen.,  and  John  B. 
W.  Wayman,  State's  At^.  (Thomas  Marshall, 
Frederic  Bumham,  and  Clyde  Smith,  of 
connsel),  for  the  People. 

FARMER,  J.  (after  stating  the  facts  as 
above).  Many  grounds  are  u^ged  for  a  re- 
versal ot  the  Judgment.  Not  all  of  them 
could  be  treated  separately  within  the  rea- 
sonable limits  of  an  opinion.  We  have  given 
the  entire  record  and  the  briefs  and  argu- 
ments of  the  respective  counsel  the  careful  in- 
vestigation that  the  importance  of  the  case 
to  plaintiff  In  error  and  to  the  public  re- 
quires, and  our  condusions  are  based  upon  a 
consideration  of  all  the  questions  raised  by 
the  assignment  of  errors  which  are  discussed 
in  the  briefs,  though  we  shall  treat  in  detail 
only  those  that  appear  to  us  most  Important. 

It  1b  contended  the  criminal  court  erred  in 
overruling  the  motion  of  plaintiff  in  error 
to  quash  the  indictment,  principally  for  the 
reason  that  it  does  not  appear  from  the  al- 
legations of  any  count  that  plaintiff  in  error 
was  an  officer  within  the  meaning  of  section 
31  of  the  Criminal  Code  (Hunt's  Rev.  St. 
1908,  a  88)  or  section  8  of  artlde>^«_ja«i^ 
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dtlea  and  vlllagea  act  (Hurd's  Ber.  St.  1909, 
a  24,  {  79).  The  officers  designated  by  sec- 
tion 81  of  the  Criminal  Code  who  may  com- 
mit the  crime  of  bribery  are  "any  judge,  jus- 
tice of  the  i>eace,  sheriff,  coroner,  clerk,  con- 
stable, jailer.  Attorney  General,  state's  at- 
torney, county  attorney,  member  of  the  Gen- 
eral Assembly,  or  other  officer,  mbUsterlal  or 
judicial,  or  to  any  leglslatlTe,  executive  or 
other  officer  of  any  Incorporated  city,  town 
or  Tillage,  or  any  officer  elected  or  appointed 
by  virtue  of  any  law  of  this  state."  The  of- 
ficers mentioned  In  section  8  of  article  6  of 
the  cities  and  villages  act  are  "any  member 
of  the  clt7  council  or  board  of  trustees  or 
any  officer  of  the  corporation." 

Plalntlft  In  error  Insists  that  none  of  the 
counts  describe  any  office  designated  under 
section  31  of  the  Criminal  Code,  and  none  of 
them  allege  facts  showing  the  l^al  existence 
of  any  such  office  of  the  Incorporated  city  of 
Chicago  as  Inspector  of  police.  It  must,  we 
think,  be  conceded  that,  unless  the  allega- 
tions of  the  Indictment  show  plalntUC  in  er- 
ror to  have  been  an  officer  of  the  dty  of  Chi- 
cago, they  do  not  show  him  to  have  been  an 
officer  within  the  meaning  of  either  of  the 
bribery  statutes  mentioned. 

The  city  of  Chicago  Is,  and  has  been  since 
187S,  imder  the  cities  and  villages  act  Sec- 
tion 1  of  article  6  of  that  act  provides  for 
the  election  of  a  mayor,  dty  council,  city 
clerk,  city  attorney,  and  city  treasurer.  Sec- 
tion 2  authorizes  the  dty  council,  by  ordi- 
nance, to  provide  for  the  election  by  the  le- 
gal voters  or  the  appointment  by  the  mayor, 
with  the  approval  of  the  council,  of  certain 
other  officers  named,  "and  such  other  offi- 
cers as  may  by  said  council  be  deemed  nec- 
essary or  expedient"  Section  1731  of  the 
ordinance,  set  out  in  the  fifth  count  of  the 
indictment,  establishes  an  executive  depart- 
ment of  the  dty  to  be  known  as  the  depart- 
ment of  police^  and  to  embrace  "a  general 
superintendent  of  police^  an  assistant  general 
superintendent  of  police,  •  •  •  one  In- 
spector of  police  for  each  police  division,  one 
captain  of  police  for  each  police  district  and 
■nch  number  of  lieutenants,  detectives,  ser- 
geants, patrol  sergeants,  desk  sergeants,  pa- 
trolmen and  other  employees  as  may  be  pro- 
vided by  ordinance."  Section  1732  provides 
for  the  appointmoit  at  the  general  superin- 
tendent by  the  mayor,  by  and  with  the  ad- 
vice and  consent  of  the  council,  and  section 
1734  provides  for  the  appointment  of  all  oth- 
er officers  and  members  of  the  d^artment  by 
the  general  superintendent 

The  power  to  am>olnt  persons  to  fill  offices 
established  by  ordinance  is  vested  by  the 
statute  in  the  mayor  with  the  approval  of 
the  dty  council,  and  could  not  lawfully  be 
delegated  to  another  officer.  Buliis  v.  City 
of  Chicago,  285  IlL  472,  86  N.  E.  614.  The 
dty  coimdl  may,  by  ordinance,  create  offices; 
but  they  must  be  filled  by  the  authority  and 
In  the  manner  prescribed  by  the  statute. 
Moon  T.  Mayor.  214  lU.  40,  78  N.  B.  40S.    It 


follows  that,  as  plaintiff  In  error  was  never 
elected  Inspector  of  police  and  was  never 
appointed  to  said  office  in  any  manner  an* 
thorized  by  law,  he  never  was,  In  fact  a  de 
jure  officer.  We  do  not,  however,  think  this 
a  controlling  question  in  determining  the 
snffidency  of  the  indictment  If  plaintiff  in 
error  was  seeking  to  establish  his  title,  or 
some  right  depending  upon  a  valid  title,  to 
the  office  of  police  lnq>ector,  he  would  be  re- 
quired to  show  that  he  is  a  de  jure  officer. 
Stott  V.  City  of  Chicago,  205  111.  281,  68  N. 
E.  786;  McNeill  v.  City  of  Chicago,  212  HL 
481,  72  N.  E.  460;  BuUis  v.  City  of  Chicago, 
supra;  Moon  v.  Mayor,  supra.  But  as  be- 
tween himself  and  third  parties  (the  state 
In  this  case),  if  the  office  of  in^>ector  of 
police  of  the  city  of  Chicago  had  a  legal  ex- 
istence, and  plaintiff  in  error  assumed  the 
duties  and  discharged  the  powers  and  func- 
tions of  the  office,  he  became  a  de  facto  of- 
ficer, and  cannot  be  permitted  to  deny  his 
reqx>nsibillty,  while  so  acting,  on  the  ground 
that  he  was  not  legally  elected  or  appointed 
to  said  office.  We  are  of  opinion  the  ordi- 
nance pleaded  did  create  the  office  of  in- 
spector of  police.  It  Is  not,  and  could  not 
be,  questioned  that  the  ordinance  did  estab- 
lish the  dqwrtment  of  police  and  create  the 
office  of  general  superintendent  The  same 
section  of  the  ordinance  provides  that  as  a 
part  of  the  department  there  shall  be  one 
inspector  of  police  for  each  police  division. 
True,  by  another  section  of  the  ordinance 
provision  is  made  for  the  appointment  of  the 
general  superintendent  in  a  manner  author- 
ized by  law,  and  no  such  provision  is  made 
wl(;h  reference  to  filling  t)ie  office  of  in- 
spector. The  dty  council  had  the  power  to 
create  the  office  of  inspector,  but  could  only 
provide  for  filling  it  in  the  manner  desig- 
nated by  statute. 

It  does  not  follow,  however,  that  because 
the  ordinance  providing  for  ttie  manner  of 
appointing  an  Inspector  was  invalid,  and 
there  was,  therefore,  no  legal  manner  of  fill- 
ing the  office,  the  ordinance  creating  the  of- 
fice is  not  valid.  The  decision  of  this  ques- 
tion is  not  controlled  by  the  dedslons  in  the 
mandamus  and  certiorari  cases  above  dted. 
as  counsel  contend.  Those  cases  involved  the 
de  jure  right  of  parties  to  the  offices  of 
police  patrolmen  and  sergeants.  In  some  of 
them  the  ordinances  were  pleaded,  and  in 
some  they  were  not  It  was  held  it  was  not 
shown  that  said  offices  had  any  legal  exist- 
ence; but  it  must  not  be  overiooked  that  the 
provisions  of  the  ordinance  as  to  the  creation 
of  those  offices  are  entirely  different  from  the 
provision  relating  to  the  creation  of  the 
office  of  Inspector.  The  ordinance  provides 
that  the  department  of  police  "shall  embrace 
*  *  *  one  inspector  of  police  for  each 
police  division."  With  reference  to  the  offi- 
ces of  sergeants  and  patrolmen  the  ordinance 
provides  tl>at  the  departm^it  of  police  "shall 
embrace  *  •  *  such  number  of  lieuten- 
ants, d^ectlve  sergeants,  patrol  sexseant^ 
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desk  sergeants,  iMtroImax  and  other  em> 
plojaes  as  may  be  provided  by  ordinanca". 
Tbe  distinction  was  pointed  ont  in  Bullls 
V.  Olty  of  Chicago,  supra.  The  ordinance 
before  the  court  In  that  case  was  substan- 
tlally  like  the  ordinance  now  before  us.  In 
that  case  the  word  "prescribed"  was  used 
Instead  of  the  word  "provided."  The  court 
said:  "Section  1477  of  the  Revised  Code, 
in  providing  that  the  police  department 
should  embrace  as  many  patrolmen  'as  has 
been  or  may  be  prescribed  by  ordinance,' 
cannot  be  regarded  as  creating  any  office  of 
patrolmen.  Moon  v.  Mayor,  supra.  The 
yrord  'prescrtbed,'  as  there  used,  is  equivalent 
to  'established.' "  Here,  neither  the  office  of 
Inspector  nor  the  number  of  inspectors  is  left 
to  be  "prescribed"  or  "provided"  for  by  the 
ordinance,  as  is  the  case  with  respect  to  the 
offices  of  sergeanta  and  patrolmen.  As  to 
them  the  ordinance  provided  that  the  depart- 
ment of  police  should  embrace  such  number 
"as  may  be  provided  for  by  ordinance,"  and 
until  they  are  "provided"  for  by  an  ordi- 
nance no  such  office  exists. 

Tlie  fifth  count  of  the  Indictment  suffi- 
ciently shows  there  was  a  de  jure  office  of 
inspector  of  police,  and  that  the  plaintiff  in 
error,  at  the  time  of  the  acts  complained  of, 
assumed  to  be  such  officer  and  was  exercis- 
ing the  powers  and  duties  of  the  office.  The 
people  were  therefore  not  bound  to  allege 
or  prove  that  he  was  a  de  Jure  officer.  North 
T.  People,  139  111.  81,  28  N.  E.  066.  The  fifth 
count  being  good,  it  was  sufficient  to  support 
the  Judgment,  and,  even  if  the  other  counts 
are  defective,  the  denial  of  the  motion  to 
quash  was  not  such  error  as  to  require  a 
reversal  of  the  Judgment.  Hlner  v.  People, 
34  HI.  297;  Mayes  v.  People,  106  in.  306,  46 
Am.  Bep.  698;  Sahllnger  v.  People,  102  lU, 
241;  Ochs  V.  People,  124  111.  399,  16  N.  a 
662;  Gallagher  t.  Pe<vl^  211  111.  168,  71  N. 
E.  842. 

The  objection  that  none  of  the  counts  of 
the  Indictment  state  "facts,  acts,  or  circum- 
stances constituting  any  crime"  we  think 
not  well  taken. 

It  is  contended  by  plaintiff  in  error  that 
an  officer  of  a  city  or  village  is  not  amenable 
to  the  provisions  of  section  31  of  the  Crim- 
inal Code ;  that  that  section  is  part  of  a  gen- 
eral act  and  was  Intended  to  apply  to  other 
higher  and  more  responsible  officers  than 
those  of  cities  and  villages;  and  that  by 
section  8  of  article  6  of  the  cities  and  vil- 
lages act  the  Legislature  made  special  pro- 
risitm  for  the  crime  of  bribery  committed  by 
officers  of  a  dty  or  village,  and  such  officers 
can  be  prosecuted  and  punished  for  bribery 
only  under  said  section  8  of  article  6.  It  is 
conceded  by  counsel  for  the  state  that  the 
indictment  In  this  case  is  based  upon  sec- 
tion 31  of  the  Criminal  Code,  and  plaintiff 
in  error  was  prosecuted,  convicted,  and  sen- 
tenced under  that  statute.  If  the  position  of 
counsel  for  plaintiff  in  error  Is  correct,  the 
Judgment  would  necessarily  have  to  be  re- 


versed, for  the  punleOunent  provided  by  the 
two  statutes  is  entirely  different.  The  pun- 
ishment provided  by  section  81  is  imprison- 
ment in  the  penitentiary  not  less  than  one 
nor  more  than  five  years,  while  the  punish- 
ment provided  by  section  8  of  article  6  Is 
Imprisonment  in  the  penitoitlary  not  exceed- 
ing two  years,  or  fine  not  exceeding  $5,000,  or 
both,  in  the  discretion  of  the  court  By  in- 
structions given  at  the  request  of  the  people 
the  court  defined  bribery  in  the  language  of 
section  31,  and  told  the  Jury  the  penalty  pro- 
vided by  the  statute  for  said  offense  was  con- 
finement in  the  penitentiary  for  a  term  not 
lees  than  one  nor  more  than  five  years.  By 
their  verdict  the  Jury  found  plaintiff  in  er- 
ror guilty  in  manner  and  form  as  charged 
In  the  Indictment,  and  the  court  sentenced 
him  to  CMifinement  in  the  penitentiary  at 
Jollet  untU  discharged  according  to  law,  pro- 
vided sudti  term  should  not  exceed  the  maxi- 
mum term  for  the  crime  for  iKiiidi  he  was 
convicted  and  sentenced. 

Section  86  of  chapter  30  of  the  Revised 
Statutes  of  1845,  entitled  "Criminal  Juris- 
prudence^" related  to  the  offense  of  bribery 
of  public  officers  and  the  punishmoit  for  said 
offense.  The  officers  embraced  in  that  stat- 
ute who  were  amenable  to  its  provisions  were 
"any  Judge^  Justice  of  the  peace,  sherifC,  cor- 
oner, clerk,  constable.  Jailer,  Attorney  Gen- 
eral or  state's  attorney,  member  of  the  Gen- 
eral Assembly  or  other  officer,  ministerial  or 
Judicial."  The  punishment  fixed  was  im- 
prlsonm^it  in  the  penitentiary  for  a  term 
not  less  than  one  nor  more  than  five  years. 
In  Walsh  v.  People,  65  III.  68,  16  Am.  Rep. 
669,  it  was  h^d  this  statute  did  not  Include 
an  alderman.  In  1872  the  Legislature  pass- 
ed an  act  entitled  "An  act  to  amend  chap- 
ter 30  of  the  Revised  Statutes,  entitled 
'Criminal  Jurisprudence,'  so '  as  to  prevent 
misfeasance  in  office,  or  diarglng  or  receiv- 
ing illegal  fees,  and  in  giving^  or  offering  to 
give,  or  receiving  or  offering  to  receive^  a 
bribe."  This  act  consisted  of  three  sections, 
and  was  approved  April  9,  1872,  and  in  force 
July  1,  1872  (Laws  1871-72,  p.  671).  The 
first  and  second  sections  relate  to  officers 
charging,  demanding,  or  receiving  illegal 
fees.  The  third  section  makes  it  bribery 
for  "any  officer  of  any  dty  or  Incorporated 
town  or  village"  to  receive  any  money,  pres- 
ent, etc.,  for  the  purpose  of  infiuaicing  him 
to  execute  the  powers  vested  in  him  or  to 
perform  any  duty  required  of  him  with  par- 
tiality or  favor  or  otherwise  than  is  required 
by  law,  and  the  punishment  is  fixed  at  im- 
prisonment In  the  penitentiary  for  a  term  not 
less  than  one  nor  more  than  five  years.  The 
cities  and  villages  act  was  approved  April 
10,  1872  (one  day  later  than  the  act  Just  re- 
ferred to)  and  went  into  effect  on  July  Ist 
of  that  year.  Section  8  of  article  6  of  that 
act  makes  it  bribery  for  "any  member  of  the 
city  council  or  board  of  trustees  or  any  of- 
ficer of  the  corporatlMi"  to  accept  any  gift, 
etc.,  under  any  agreement  or  nnderstandlng 
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"that  hl8  vote,  opinion,  Judgment  or  action 
shall  be  Influenced  thereby,  of  shall  be  given 
In  any  question,  matter,  cause  or  proceeding 
then  pending,  or  which  may  by  law  be 
brought  before  him  In  his  official  capacity." 
The  punishment  for  the  offense  Is  fixed  at 
Imprisonment  In  the  penitentiary  at  not  ex- 
ceeding two  years,  or  by  fine  not  exceeding 
$5,000,  or  both.  In  the  discretion  of  the  court, 
and  the  person  convicted  shall  forfeit  bis 
office  and  be  disqualified  from  thereafter 
holding  any  public  office,  trust,  or  appoint- 
ment under  the  city  or  village.  "An  act  to 
revise  the  law  In  relation  to  criminal  Juris- 
prudence," generally  known  as  the  Criminal 
Ciode,  was  approved  March  27,  1874,  and 
went  Into  effect  July  Ist  following.  Section 
31  of  that  act  is  the  one  under  which  this 
Indictment  was  drawn  and  the  plaintiff  In 
error  convicted  and  sentenced.  It  designates 
as  officers  amenable  to  Its  provisions  the 
same  officers  mentioned  In  the  act  of  1845, 
and  In  addition  thereto  county  attorneys,  and 
"any  legislative,  executive  or  other  officer  of 
any  Incorporated  city,  town  or  village,  or  any 
officer  elected  or  appointed  by  virtue  of  any 
law  of  this  state."  The  punishment  pro- 
vided Is  Imprisonment  in  the  penitentiary  not 
less  than  one  nor  more  than  five  years. 

It  would  seem  the  only  purpose  of  passing 
section  3  of  the  act  approved  April  9,  1872, 
to  amend  the  act  of  1845,  entitled  "Criminal 
Jurisprudence,"  was  to  make  city  and  village 
officers  subject  to  prosecution  for  bribery. 
The  day  following  Its  approval  the  cities  and 
villages  act  was  approved,  which  also  made 
city  and  village  officers  liable  to  prosecu- 
tion and  conviction  for  bribery  and  fixed  a 
different  punishment  from  the  amendment  to 
the  act  of  1845.  Obviously,  those  two  acts 
were  Intended  for  the  same  purpose,  name- 
ly, the  punishment  of  city  and  village  officers 
for  bribery;  but,  being  Inconsistent,  both 
conid  not  stand,  and  under  a  familiar  rule 
of  statutory  construction  the  subsequent  act, 
which  is  the  cities  and  villages  act,  must  be 
held  to  have  repealed  the  amendment  of  1872. 
The  cities  and  villages  act  then  contained  the 
only  provision  of  our  statutes  making  city 
and  village  officers  liable  for  britery  until 
1874,  when  the  "act  to  revise  the  law  in  re- 
lation to  criminal  Jurisprudence"  was  adopt- 
ed. We  have  seen  section  31  of  that  act  In- 
cluded all  dty  and  village  officers,  and  made 
their  punishment,  on  conviction,  the  same  as 
that  of  the  other  officers  therein  named.  If, 
as  contended  hy  the  plaintiff  in  error,  it  was 
the  intention  of  the  Legislature  that  city  and 
village  officers  should  be  subject  to  prose- 
cution for  bribery  under  section  8  of  ar- 
ticle 6  of  the  cities  and  villages  act  only, 
and  that  section  31  of  the  Criminal  Code 
should  apply  to  other  officers.  It  is  difficult  to 
understand  why,  in  enacting  section  31,  the 
Legislature  made  it  applicable  to  "any  leg- 
islative, executive  or  other  officer  of  any  in- 
corporated city,  town  or  village."  Officers  of 
that  class  were  not  embraced  In  the  Criminal 


Code  prior  to  the  revision  of  1874,  and,  nnlesr 
the  Legislature  meant  they  should  be  ame- 
nable to  that  act,  then  there  could  have  been 
no  purpose  for  Including  them  within  its  pro- 
visionsL  By  the  plain  letter  of  section  31 
city  and  village  officers  are  subject  to  prose- 
cution under  and  to  the  penalties  provided 
by  that  act  The  Legislature  must  be  as- 
sumed to  have  known  of  section  8  of  article 
6  of  the  cities  and  villages  act  when  section 
31  was  amended  by  the  revltAon  of  1874,  and 
it  must  have  been  the  legislative  intent  to 
include  in  the  general  act  all  officers  in- 
tended to  be  made  liable  for  the  crime  of 
bribery.  To  hold  otherwise  It  would  have  to 
be  decided  that  the  words  "any  legislative, 
executive  or  other  officer  of  any  Incorporated 
city,  town  or  village,"  in  the  act  of  1874,  are 
meaningless.  Conceding  that  If  it  appeared 
to  have  been  the  Intention  of  the  Legislature 
that  city  and  village  officers  should  be  sub- 
ject only  to  the  provisions  of  section  8  of 
article  6,  effect  should  be  given  to  that  in- 
tent, even  though  such  officers  might  also  be 
embraced  in  some  general  description  of  of- 
ficers enumerated  In  section  31,  such  an  in- 
tention is  negatived  by  the  specific  designa- 
tion of  city  and  village  officers  In  said  section 
31.  In  People  v.  Town  of  Thornton,  186  111. 
162,  174,  57  N.  B.  841,  845,  it  was  said:  "It 
is  also  a  well-settled  principle  that,  where 
two  statutes  are  clearly  repugnant  to  each 
other,  the  one  last  enacted  operates  as  a  re- 
peal of  the  former ;  and  this  principle  is  ap- 
plicable even  though  the  prior  statute  is  a 
local  or  special  act  which  is  repugnant  to  a 
subsequent  general  act.  •  *  »  There  is 
no  rule  which  prohibits  the  repeal  of  a  spe- 
cial act  by  a  general  one,  and  the  question 
is  always  one  of  Intention."  Numerous  de- 
cisions of  this  court  and  other  authorities 
will  be  found  cited  in  the  opinion  in  that 
case  which  sustain  the  rule  announced. 

A  case  very  much  In  point  Is  People  v. 
Jaehne,  1<»  N.  T.  182,  8  N.  B.  374.  In  that 
case  the  defendant  was  a  member  of  the  com- 
mon council  of  the  city  of  New  York.  He 
was  tried  and  convicted  for  bribery.  The  in- 
dictment charged  the  defendant  with  agree-. 
Ing  to  receive  |20,000  for  his  vote  and  in- 
fluence in  favor  of  an  application  by  the 
Broadway  Surface  Railroad  Company,  a  cor- 
poration, for  permission  to  construct  and  op- 
erate a  railroad  on  Broadway,  in  the  city  of 
New  Tork.  Defendant  was  sentenced  to  im- 
prisonment in  the  state  prison  for  a  term  of 
nine  years  and  ten  months  under  section  72 
of  the  Penal  Code.  On  appeal  It  was  con- 
tended he  was  not  punishable  under  that 
statute ;  that  he  could  only  be  liable  to  pun- 
ishment for  bribery  under  the  New  York  City 
consolidation  act  Section  58  of  the  consoli- 
dation act  (Laws  1882,  c.  410)  made  any  mem- 
ber of  the  common  council,  or  any  municipal 
officer,  accepting  a  bribe  guilty  of  a  felony, 
and  liable,  on  conviction,  to  imprisonment  in 
the  penitentiary  for  a  term  not  exceeding 
two  years,  or  to  a  fine  not  exceeding  $6,000, 
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or  both,  In  the  discretion  of  the  conrt  The 
Penal  Code  was,  in  fact,  passed  and  went  In- 
to tfect  before  the  consolidation  act  did;  bnt 
it  contained  a  provision  that  It  was  tO  have 
the  same  effect  as  If  It  had  been  enacted  aft- 
er the  consolidation  act  This  provision  the 
court  held  did  not  transcend  the  legislative 
power,  and  the  consolidation  act  was  subor- 
dinated to  the  Penal  Code  wherever  the  two 
statntee  were  In  conflict  The  Penal  Code 
made  the  penalty  for  bribery  Imprisonment 
for  not  more  than  ten  years  or  a  fine  of  not 
more  than  $5,000,  or  both.  Section  72  did 
not  specifically,  mention  municipal  officers  as 
liable  to  Ita  provisions,  but  designated  certain 
officers  and  also  "a  person  who  executes  any 
of  the  functions  of  a  public  office."  The  court 
said  In  part:  "It  Is  material,  at  the  outset, 
to  Inquire  whether  the  offense  of  bribery 
committed  by  municipal  officers  Is,  as  a  gen- 
eral rule,  embraced  within  and  punishable 
Dnd»  this  section  of  the  Penal  Code.  If  the 
section  does  not  apply  to  the  bribery  of  a  mu- 
nicipal officer  In  any  case,  then,  plainly,  there 
Is  an  end  of  the  argument  In  support  of  this 
conviction.  If  on  the  other  hand  the  section 
applies.  In  general,  to  this  class  of  officers, 
then  it  becomes  necessary.  In  order  to  reverse 
the  conviction,  that  Is  should  be  found  that 
the  special  case  of  bribery  committed  by 
municipal  officers  In  the  city  of  New  York  Is 
excepted  or  In  some  way  taken  out  of  the  op- 
eration of  this  section.  The  comprehensive 
character  of  the  provisions  of  the  Penal  Code 
relating  to  bribery,  both  in  respect  to  the 
definitions,  of  the  offense  and  the  officers 
by  whom  It  may  -be  committed.  Is  apparent 
upon  the  most  cursory  reading.  •  •  •  It 
Is  plain  that  a  member  of  the  common  coun- 
cil, or  other  municipal  officer,  Is  a  person 
'who  executes  the  functions  of  a  public  office,' 
and  we  cannot  doubt  that  municipal  officers 
are  within  the  purview  of  section  72."  The 
argument  that  the  consolidation  act  was  spe- 
cial In  Its  application  to  municipal  officers 
and  was  not  repealed  by  the  subsequent  gen- 
eral act  on  the  same  subject  was  answered 
by  the  court  In  the  following  language:  "It 
will  be  found,  I  think,  on  examining  the  cases 
In  which  the  courts  have  held  that  a  special 
law  was  not  repealed  by  a  subsequent  general 
law  on  the  same  subject  that  they  are,  as  a 
general  rule,  cases  where  the  Legislature  was 
not  dealing  directly  with  the  subject  of  the 
prior  law  and  It  was  not  In  the  mind  of  the 
Legislature  when  the  general  law  was  enact- 
ed, or  where  the  special  law  was  part  of  a 
system  of  local  administration,  or  where  it 
was  iwsslble  to  assign  a  reasonable  motive 
for  retaining  the  special  and  peculiar  provi- 
sions of  the  special  act,  notwithstanding  the 
enactment  of  a  subsequent  general  rule  cov- 
ering the  same  subject  The  general  bribery 
act  not  only  covers  the  whole  subject,  but 
was,  we  think,  plainly  Intended  to  fnmlsh 
the  only  rule  governing  the  crime  and  iran- 
ishmoit  of  bribery.  It  Includes,  by  enumera- 
tion and  description,  all  oiBclals  of  every 


grade — town,  dty,  county,  and  state  officers 
— ^provides  a  uniform  punishment,  but  gives 
to  the  court  a  discretion  In  applying  It,  with- 
in the  limit  prescrib'ed,  to  meet  the  circum- 
stances of  the  particular  case." 

We  are  of  opinion  section  8  of  article  6  of 
the  dties  and  villages  act  was  superseded  by 
section  31  of  the  Criminal  Code,  and  that 
bribery  of  municipal  officers  Is  the  subject  of 
Indictment  and  prosecution  under  said  section 
of  the  Criminal  Code. 

It  Is  earnestly  contended  by  counsel  for 
plaintiff , In  error  that  the  evldoice  Is  Insuffi- 
cient to  warrant  the  verdict  of  guilty  and 
the  Judgment  thereon.  The  testimony  was 
very  voluminous,  and  we  can  only  refer  to  It 
in  a  general  way  and  to  the  substance  and 
character  of  Its  material  points.  The  most 
Important  testimony  given  for  the  prosecu- 
tion was  that  of  Louis  Frank,  Julius  Frank, 
and  S.  B.  Goldberg,  though  a  number  of  other 
witnesses  testified  to  facts  of  more  or  less 
Importance  and  tending  in  a  greater  or  lesser 
degree  to  corroborate  the  testimony  of  the 
principal  witnesses.  The  assignment  of  error 
that  the  verdict  and  Judgment  are  not  sui>- 
ported  by  the  evidence  requires  a  somewhat 
more  extended  reference  to  the  evIdMice  for 
the  prosecution  than  to  that  of  the  defense, 
though  what  we  shall  give  Is  but  the  sub- 
stance of  what  appear  to  us  the  most  mate- 
rial matters  testified  to  on  the  trial. 

Patrick  T.  Mulvlhlll,  a  police  officer  at  Des- 
plalnes  street  station,  testified  he  and  officer 
Griffin  were  assigned  by  the  plaintiff  In  er- 
ror to  look  after  houses  of  prostitution  in  the 
district;  that  including  saloons  where  wo- 
men congregated,  there  were  90  or  95  such 
houses  In  the  district.  The  witness  named  as 
keepers  of  houses  of  prostitution  the  persons 
mentioned  In  the  indictment.  He  testified 
that  in  pursuance  of  his  Instructions  he  car- 
ried In  his  i)ocket  a  book  containing  the 
names  of  all  keepers  of  houses  of  111  fame 
and  the  names  of  all  the  Inmates;  that  the 
keepers  were  required  to  notify  tlie  station 
when  any  new  girls  came,  and  they  were  not 
allowed  to  stay  hi  the  house  overnight  un- 
til they  had  been  taken  to  the  station  and  an 
investigation  made;  that  If  a  girl  had  not 
been  In  a  house  of  111  repute  before  she  was 
not  allowed  to  return.  Other  evidence  show- 
ed that  the  custom  In  such  cases  was.  If  the 
woman  was  new  to  a  life  of  shame,  to  send 
her  to  her  parents  or  relatives  or  turn  her 
over  to  some  charitable  or  rescue  organiza- 
tion. Mulvlhlll  testified  that  he  reported  to 
plaintiff  in  error  and  in  performing  his  du- 
ties acted  under  his  Instructions. 

Louis  Frank  was  the  most  important  wit- 
ness for  the  prosecution.  He  and  his  broth- 
er, Julius,  were  engaged  in  the  saloon  busi- 
ness at  the  comer  of  Madison  and  Halsted 
streets,  whldi  Is  In  the  Desplalnes  street 
district.  They  owned  considerable  real  es- 
tate In  the  segregated  vice  district  and 
houses  of  prostitution  were  run  In  two  of 
tbelr  bnlldlnga.    They  had  been  In  the  sa- 
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loon  baslnesa  In  that  district  several  years. 
lionla  Frank  testified  he  first  met  plaintiff  In 
error  after  he  had  been  made  Inspector  of 
the  Desplalnee  street  district;  that  be  was 
introdaced  to  him  by  Charles  Hawkins,  desk 
sergeant  of  police  under  plaintiff  In  error; 
that  afterwards  plaintiff  In  error  sent  for 
him,  and  he  went  to  the  station  and  saw 
plaintiff  In  error;  that  plaintiff  In  error  said 
to  him  he  had  been  recommended  by  ECaw- 
klns  and  other  good  people  and  Inquired  of 
the  witness  If  he  could  do  some  collecting 
for  him;  that  witness  replied  he  would  let 
him  know  in  a  few  daya  Witness  testified 
be  went  to  his  place  of  business,  talked  the 
matter  over  with  bis  'brother,  went  back 
to  the  station,  and  told  plaintiff  In  error  he 
would  do  so;  that  plaintiff  In  error  told 
him  to  collect  the  mon^  and  glre  It  to  Orlf- 
fln;  that  he  did  so  for  two  months;  that 
the  plaintiff  In  error  called  witness  over  to 
the  station  and  told  him  keepers  of  houses 
most  pay  $20  per  month  for  eadi  floor  oc- 
cupied, and  If  they  did  not  deal  sqnare  with 
bim  he  would  give  their  money  'back,  and 
told  witness  to  tell  them  so;  that  he  did 
tell  them,  and  they  paid  for  both  floors 
thereafter;  that  the  money  was  brought  to 
witness'  place  of  business  by  the  parties 
running  the  houses  and  given  to  him,  his 
brother,  or  their  bookkeeper;  that  the  num- 
ber of  the  house  paying  was  noted  on  a  slip 
of  paper  pinned  to  the  money  and  laid  In 
the  deek;  that  the  money  was  paid  the  first 
of  the  month;  that  after  the  first  two 
months,  at  the  request  of  the  plaintiff  in 
error,  witness  delivered  it  to  him  In  his 
office;  that  after  five  or  six  months  plaintiff 
In  error  told  witness  he  was  being  watched, 
and  directed  him  not  to  put  slips  with  each 
collection,  but  to  make  one  slip  and  put  all 
the  names  and  nnmbera  on  that;  that  wit- 
ness bad  money  and  he  might  be  searched; 
that  after  that  the  names  and  numbers  were 
placed  on  a  long  slip,  which  he  carried  In 
the  band  of  his  hat  to  the  station  when  he 
took  the  money  to  the  plaintiff  In  error. 
The  witness  testified  that  on  or  about  July 
1,  1906,  he  delivered  to  plaintiff  In  error 
$475;  that  prior  to  tbat  time,  when  plain- 
tiff in  error  was  ill,  he  twice  took  the  money 
to  blm  at  his  residence;  that  on  the  first 
occasion  he  went  to  the  residence  of  plain- 
tiff In  error  he  was  In  bed;  that  the  second 
time  be  was  sitting  np,  and  Judge  Fake 
was  there,  but  the  witness  thought  Judge 
Fake  did  not  see  him ;  tbat  on  each  of  these 
two  visits  the  witness  took  alcohol,  desired 
for  use  by  plaintiff  In  error  in  bis  illness. 
The  witness  testified  that  afterwards  he 
went  to  the  residence  of  plaintiff  In  error 
twice  with  Max  Plummer  In  an  automobile ; 
that  Plummer  kept  a  bouse  of  prostitution, 
and,  the  witness  said,  paid  $40  a  month  to 
the  plaintiff  in  error;  that  on  the  first  of 
these  visits  Plummer  wanted  to  talk  with 
plaintiff    In  eprot   aometbing  .about  some 


policeman  *^ettlng  np";  tbat  Planuner  and 
his  wife  were  arrested  for  pandering,  and 
the  witness  testified  Plummer  asked  him  to 
go  with  him  to  see  plaintiff  in  error;  tbat 
when  they  went  to  the  house  plaintiff  in 
error  was  upstairs,  and  both  went  in  and 
talked  to  blm;  tbat  they  talked  about  the 
case,  and  Plummer  left  the  room;  tbat  iwit- 
ness  then  asked  plaintiff  In  error  what  be 
waa  going  to  do  about  the  caas;  that  plain- 
tiff in  error  said  that  Plummer  ought  to 
pay  $300;  that  witness  said  he  wonld  pay 
$250,  and  the  plaintiff  in  error  agreed  to 
accept  that  amount ;  that  witness  told  plain- 
tiff In  error  Plummer  would  not  pay  until 
the  case  was  disposed  of,  and  plaintiff  in 
error  said  witness  could  bold  the  check  un- 
til the  case  was  over;  that,  after  the  case 
was  dlq)08ed  of  saUsfactortly,  the  witness 
got  the  check  cashed  and  paid  the  money  to 
the  plaintiff  In  error.  Witness  testified  he 
either  took  or  sent  alcohol  to  plaintiff  In 
error  a  number  of  times  while  be  was  111; 
tbat  It  cost  him  $2.80  a  gallon,  and  he  paid 
for  It  himself.  A.  woman  named  Jennie 
Streeter,  known  as  "Bngllsh  Jennie,"  kept  a 
house  of  prostitution  at  17  Halsted  street 
The  property  belonged  to  the  Frank  broth- 
ers. Witness  testified  that  on  one  occasion 
be  took  the  money  to  the  plaintiff  In  error 
for  that  place  at  the  end  of  the  month;  that 
plaintiff  In  error  Inquired  what  was  the 
matter  that  she  did  not  pay  promptly,  and 
witness  replied  be  did  not  know  and  said 
be  would  not  collect  from  her;  that  plaintiff 
in  error  told  him  he  had  better  make  ber 
move;  that  witness  said  he  would  do  so, 
and  afterwards  rented  the  place  to  Charles 
Tanker;  that  when  witness  told  this  to 
the  plaintiff  in  error  be  demanded  $100,  and 
witness  paid  it  The  witness  testified  that 
Mike  Heltler,  known  as  "Mike  the  Pike," 
wanted  to  rent  the  place  occupied  by  Mrs. 
Plummer;  tbat  plaintiff  In  error  was  told  of 
it,  and  the  matter  was  adjusted  by  Mr. 
Plummer  paying  him,  throngh  the  witness, 
$50.  The  witness  testified  plaintiff  In  error 
sent  for  blm  to  talk  about  a  complaint  tbat 
had  been  made  in  the  city  ball  by  Charles 
Yanker;  that  plaintiff  in  error  asked  bim 
to  get  Tanker  to  withdraw  It;  that  witness 
went  to  Tanker  and  told  blm  what  plaintiff 
in  error  had  requested  and  he  withdrew  the 
complaint  Witness  testified  he  was  at  the 
station  one  Saturday  and  the  police  brought 
In  a  woman  and  a  man  naimed  Schatz;  tbat 
Schatz,  Sergeant  O'Malley,  and  witness  went 
Into  plaintiff  in  error's  office;  that  Schata 
told  him  be  had  given  $120  to  Mike.  Heltler 
— $40  a  month — and  asked  plaintiff  In  error 
if  Heltler  gave  It  to  him;  that  plaintiff  In 
error  said  he  did  not  Witness  testified 
plaintiff  in  error  refused  to  permit  a  hotd 
license  to  be  issued  for  18S  West  Madison 
street  until  witness  got  $S0  from  the  man 
wanting  the  license  and  paid  it  to  plaintiff  in 
error.    Witness  went  over  tbe  names  of  the 
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persons  mentioned  In  the  Indictment  as  keep- 
era  of  houses  of  prostitution,  gave  the  loca- 
tion of  their  places,  and  told  how  much  be 
collected  monthly  from  each  and  gave  to 
plalntUC  In  wior.  He  testified  he  had  an 
agreement  with  idalntlff  in  error  to  dis- 
charge women  whom  the  witness  did  not 
want  prosecuted,  who  had  been  arrested  and 
taken  to  the  station,  upon  the  payment  to 
plaintlfC  In  error  by  the  witness  of  $10  for 
each  woman  discharged,  and  that  he  made 
him  a  number  of  payments  for  that  purposa 
Witness  Identified  a  number  of  checks  drawn 
by  Max  Plnmmer  on  the  Prairie  State  Bank, 
payaUe  to  the  order  of  Frank  Bros.,  which 
he  said  were  given  him  for  plaintiff  In  er- 
ror, and  that  he  (the  witness)  cashed  them 
and  gave  plaintiff  In  error  the  money.  Wit- 
ness testified  that  all  the  money  he  received 
from  keepers  of  houses  of  prostitution  was 
(or  plaintiff  In  error  and  was  given  Mm  for 
protection  against  police  interference;  that 
plaintifl  in  error  said  he  would  not  bother 
them,  bat  they  must  stay  inside  the  house. 
Witness  testified  that  on  one  occasion  plain- 
tiff in  error  sent  for  him,  and  he  went  to 
the  station ;  that  plaintiff  in  error,  referring 
to  "Bnglisb  Jennie,"  said,  "That  woman  is 
hollering,"  and  gave  him  $20  the  witness 
had  prerlonsly  received  from  her  and  paid 
to  plaintiff  in  error  and  told  witness  to  give 
it  back  to  her,  and  he  did  so.  He  testified 
he  paid  plaintiff  In  error  $40  in  February  to 
let  a  woman  named  Evelyn  Osborne  out  of 
prison,  and  that  he  received  this  from  the 
woman's  "fellow."  The  witness  testified 
that  on  Monday  before  the  Indictment  In 
this  case  was  returned  he  had  a  talk  with 
the  plaintifl  in  error,  and  told  him  that  he 
(witness)  was  arrested  and  in  trouble;  that 
plalntlfC  In  error  said  to  him,  "Tell  those 
people  to  keep  quiet"  The  witness  could 
read  Tlddlsh,  but  could  not  read  or  write 
the  EIngllsh  language. 

Thomas  O'Malley,  a  police  officer  at  Des- 
plalnes  street  station,  testified  he  had  been 
there  abont  a  year  and  a  half ;  that  he  was 
In  plaintiff  In  error's  office  onc6  when  Schatz 
was  In  the  office;  that  Schats  complained 
about  "Mike  the  Pike"  collecting  $40  from 
him  for  protection  money  for  two  or  three 
months ;  that  he  said  he  was  collecting  It  for 
the  inspector,  and  plaintiff  In  error  said  he 
never  collected  any  money  for  him,  and  di- 
rected that  "Mike  the  Pike"  be  notified  he 
could  not  have  any  more  women  at  his  place ; 
diat  nothing  further  was  done  about  the  mat- 
ter. 

Jnllns  Frank  testified  he  was  In  partner- 
ship with  his  brother,  Louis;  that  shortly 
after  plaintiff  in  error  came  to  Desplalnes 
street  station  he  (witness)  had  a  talk  with  his 
brother,  and  after  that  money  was  brought  to 
their  place;  that  the  first  month  Lou  la  receiv- 
ed the  money,  and  witness  made  the  slips 
pinned  to  it ;  that  after  that  witness  received 
money  from  the  people  named  in  the  indict- 


ment ;  that  prior  to  the  talk  with  his  brother 
he  received  no  money  from  them ;  that  it  was 
never  pnt  with  the  money  of  witness  and  his 
brother,  but  was  kept  in  a  place  to  itself; 
that  the  first  two  months  Officer  Orlffin  came 
and  got^it;  that  when  money  was  brought  In 
and  witness  was  absent  the  boolcke^>er  made 
out  the  slips;  that  later  all  the  entries  were 
made  on  one  slip  and  Louis  would  put  it  in 
his  hatband  and  the  money  in  his  pocket; 
that  witness  went  with  his  brother  to  the 
station  once  and  saw  him  hand  plaintiff  In 
error  a  bwidle  of  money.  Witness  testified 
that  none  of  the  money  given  him  and  his 
brother  by  keepers  of  resorts  was  kept  by 
them;  that  prior  to  plaintiff  in  error  be- 
coming inspector  they  never  collected  money 
from  those  people.  Witness  identifled  a  chedc 
signed  by  Max  Plnmmer,  drawn  on  the 
Pralrla  State  Bank,  payable  to  the  order  of 
Frank  Bros.,  for  $250,  and  said  they  kept  the 
check  in  the  desk  until  the  case  against  Plnm- 
mer was  over,  then  cashed  It,  placed  the 
money  with  the  other  money  for  plaintiff  In 
error,  and  It  was  all  turned  over  to  him. 
The  records  offered  later  showed:  That  Max 
Plummer  and  his  wife  (under  he  name  of 
Annie  Qreen),  Louis  Berg,  and  Al  Lekker, 
were  Jointly  indicted  for  pandering.  That  the 
case  came  up  for  trial  In  November,  1908, 
and  at  the  close  of  the  evidence  for  the  state, 
on  motion  of  their  counsel,  the  court  directed 
a  verdict  of  not  guilty  as  to  Max  Plnmmer 
and  Annie  Qreen.  That  the  otlier  two  de- 
fendants were  convicted.  At  one  time  wit- 
ness gave  his  brother  $100  of  their  money  to 
take  to  plaintiff  in  error  with  reference  to 
the  renting  of  17  South  Halsted  street,  but 
did  not  see  It  given  to  him  and  did  not  know 
that  It  was.  That  witness  made  an  entry  of 
it  in  their  books.  That  the  date  was  May 
18th. 

John  R^m,  a  captain  on  the  police  force, 
testified  he  was  stationed  at  Desplalnes  street 
station  until  Jime,  1009 ;  that  one  night  about 
11  o'clock  he  met  plaintiff  In  error  and  "Mike 
the  Pike"  on  the  street;  that  plaintiff  In  er- 
ror Inquired  for  Nathan's  place  and  asked  the 
witness  to  go  in  with  him ;  that  there  was  a 
saloon  In  one  room  and  music  ball  In  the 
other ;  that  all  sat  down  at  a  table,  and  some 
girls  Joined  them  and  they  had  some  drinks ; 
that  they  then  went  to  Broderick's  saloon; 
that  on  the  way  they  passed  Frank's,  stepped 
in  and  had  a  drink;  that  witness  left  the 
plaintiff  In  error  and  "Mike  the  Pike"  at 
Broderick's  saloon  about  a  quarter  before  12. 
Witness  testified  he  saw  "Mike  the  Pike"  In 
plaintiff  In  error's  outer  office  one  day  count- 
ing a  handful  of  bills. 

Max  Friend  testified  he  owned  18  North 
Peoria  street  and  rented  it  to  Max  Plummer ; 
that  plaintiff  in  error  requested  witness  to 
call  at  his  office,  and  he  did  so ;  that  plaintiff 
In  error  said  he  heard  witness  had  rented  his 
building  to  Mike  Heitler,  and  that  Mrs.  Plnm- 
mer did  not  like  It;  that  witness  said  he  was 
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offered  more  rent  tban  Mrs.  Plnmmer  was 
paying,  and  offered  to  let  her  have  It  but 
she  refused ;  that  Heltler  said  there  was  some 
spite  work  hetween  him  and  Plummer;  that 
the  plaintiff  In  error  said  Mrs.  Plummer  told 
him  she  was  going  to  fight  for  possession  and 
said  the  matter  had  better  be  fixed  up ;  that 
witness  said  he  could  not  fix  it  unless  Heltler 
would  surrender  hts  lease;  that  the  witness 
had  Heltler  and  Max  and  Mrs.  Plummer  come' 
to  his  office,  and  it  was  arranged  that  Heltler 
should  surrender  bis  lease  and  Mrs.  Plnmmer 
continue  to  occupy  it  at  the  rental  she  had 
formerly  paid. 

John  F.  Tyrell,  a  lawyer,  testified  he  was 
the  attorney  for  Max  Plummer  and  his  wife 
In  the  pandering  case ;  that  plaintiff  in  error, 
since  his  indictment,  had  talked  with  witness 
three  times  about  who  paid  witness  his  fees ; 
that  the  first  time  plaintiff  in  error  made  the 
Inquiry  witness  answered  he  did  not  remem- 
b«e  definitely,  but  supposed  the  defendant 
paid  him ;  that  plaintiff  In  error  told  witness 
he  thought  Louis  Frank  paid  him;  that  wit- 
ness promised  to  look  the  matter  np;  that 
the  next  talk  they  had  witness  told  plaintiff 
in  error  he  was  about  in  the  same  condition 
as  at  their  first  talk ;  that  the  third  time  they 
talked  witness  said  he  would  ask  Max  Plum- 
mer, but  at  best  his  own  testimony  would  be 
vague  and  indefinite,  to  which  plaintiff  in  er- 
ror said,  "Can't  you  kind  of  stretch  your  im- 
agination and  say  yon  got  It  from  Louis 
Frank?"  that  witness  replied  he. did  not  think 
be  could.  Witness  was  shown  two  checks 
payable  to  him,  signed  by  Max  Plnmmer,  and 
identified  them  as  the  checks  Plummer  gave 
him  In  payment  of  his  fee.  One  was  for 
$111,  which  Included  $11  stenographer's  fees, 
and  the  other  was  for  |50. 

Judge  Fake  testified  he  visited  plaintiff 
in  error  two  evenings  while  he  was  111,  about 
the  1st  of  October.  The  witness  said  a  friend 
was  with  him  at  his  first  visit,  and  they  went 
upstairs  where  plaintiff  In  error  was;  that 
the  next  visit  was  about  three  weeks  later; 
that  they  went  In  the  rear  room  on  the  first 
fioor,  where  plaintiff  in  error  was;  that  a 
smooth-faced,  stout  man  was  also  ther^  and 
witness  thought  he  Was  tntrodnced  to  him. 
Witness  testified  that  in  leaving  he  walked 
out  through  the  parlor  to  the  front  door. 

S.  B.  Goldberg  testified  he  was  a  trusted  em- 
ploy £  and  bookkeeper  of  E^ank  Bros,  and  had 
been  with  them  over  two  years.  The  witness 
testified  he  made  slips  placed  with  the  money 
left  with  Frank  Bros,  by  a  number  of  persons 
named  in  the  indictment  as  keepers  of  houses 
of  prostitution ;  that  when  the  money  first  be- 
gan to  come  in  Louis  Frank  would  call  off 
the  name,  number,  and  amount,  and  witness 
would  write  It  on  a  slip,  pin  it  to  the  money, 
and  put  the  money  in  a  certain  place  In  the 
desk ;  that  the  money  usually  came  in  about 
the  first  of  the  month;  that  Julius  Frank 
would  write  the  slips  when  the  witness  was 
not  there;  that  the  first  month  Griffln  came 
(n  with  Louis  Frank ;  that  witness  got  off  his 


chair  and  walked  out ;  that  when  they  came 
In  there  was  $250  or  $800  on  the  desk ;  that 
witness  return^  in  three  or  four  minutes 
and  it  was  gone;  that  something  similar  oc- 
curred the  second  month;  tliat  after  that 
Louis  Frank  would  take  the  money;  that 
later  one  long  slip  would  be  made  by  Julius 
Frank;  that  none  of  the  money  went  Into 
Frank  Bros.'  account;  that  it  came  in  ev^ry 
month  until  July,  1908. 

Plaintiff  in  error  testified  in  his  own  be* 
half  and  emphatically  denied  the  testimony 
of  the  S^ank  brothers  about  receiving  any 
money  from  them  or  either  of  them,  or  that 
he  ever  talked  with  either  of  them  aboift 
collecting  the  money  from  keepers  of  houses 
of  prostitution.  He  denied  receiving  money 
at  any  time  from  any  such  source  and  de- 
nied receiving  any  of  the  money  Louis  Frank 
testified  to  paying  him.  He  testified  to  ef- 
forts made  by  him  and  his  subordinates,  tm- 
der  his  instructions — and  in  this  he  was 
corroborated  by  other  witnesses — ^to  control 
and  minimize  lewdness  and  prostitution  in 
his  district  He  denied  previous  knowledge 
of  Intended  visits  of  or  being  responsible  in 
any  way  for  any  of  the  visits  of  Louis 
Frank  to  his  residence,  and  testified  he  un- 
derstood the  alcohol  was  sent  by  Hawkins. 
In  short,  be  contradicted  or  explained  sub- 
stantially most  of  the  incriminating  circum- 
stances testified  to  by  Frank.  Hawkins  testi- 
fied be  gave  the  money  to  Louis  Frank  for 
the  alcohol,  and  that  Frank  said  he  would 
send  It  out  by  a  messenger.  He  said  It  was 
true  he  introduced  Louis  Frank  to  plaintiff 
In  error.  He  testified  that  at  the  time  Capt 
Rehms  said  Heltler  had  money  in  plaintiff 
in  error's  outer  office  plaintiff  In  error  order- 
ed him  out  of  the  station.  E}dward  Dwyet 
a  policeman  testified  Julius  Frank  told  him 
in  February  or  March,  1909,  that  the  new 
czar  (referring  to  the  plaintiff  in  error)  was 
breaking  up  everything  and  everybody;  that 
If  they  could  not  get  him  politically  they 
would  "Job  him" ;  that  they  always  got  their 
man,  and  made  other  statements  of  like  char- 
acter. There  was  testimony  by  other  wit- 
nesses of  the  Franks  complaining  of  inter- 
ference with  business  by  the  police  and 
threats  by  them  against  plaintiff  in  error. 
Some  testimony  offered  by  the  defense  tend- 
ed to  Impeach  Louis  Frank  by  showing  be 
had  made  complaints  to  parties  of  the  ac- 
tions of  the  police  under  plaintiff  In  error's 
administration  and.  made  statements  which 
he  denied  in  his  testimony  for  the  people 
that  he  had  made.  Plaintiff  In  error  and 
his  sister-in-law,  who  lived  In  his  house,  con- 
tradicted the  testimony  of  Louis  Frank  about 
the  persons  present,  their  location  In  the 
house,  and  the  conditions  surrounding,  on  the 
occasion  of  his  visits  to  the  residence  of 
plaintiff  in  error.  Also,  they  and  two  lady 
visitors  who  were  present  at  the  time  Frank 
testified  Max  Plummer  went  into  the  house 
and  talked  with  plaintiff  In  error,  testified 
Plummer  old  not  see  plaintiff  in  error ;  that 
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he  came  In  the  door  and  started  upstairs,  and 
Frank  told  Mm  to  go  back ;  and  that  he  went 
out  to  hla  antomoblle  and  did  not  come  in 
again. 

There  was  other  testimony,  of  more  or  less 
Importance,  explanatory  of  transactions  and 
acts  testified  to  by  the  Franks  tending  to 
favor  plaintiff  in  error,  and  30  or  more  per- 
sons from  the  various  waiKs  of  life — clergy- 
men, charity  workers,  business  and  profes- 
sional men — testifled  to  the  good  reputation 
of  plaintiff  In  error  for  honesty  and  integ- 
rity and  for  being  a  law-abiding  citizen. 
The  testimony,  it  can  be  seen,  was  conflict- 
ing. Some  of  It  on  one  side  or  the  other, 
must  have  been  untme.  If  the  testimony  of 
the  prosecution  was  believed,  it  was  amply 
gnflSdent  to  warrant  a  conviction.  If  it  was 
not  believed,  and  the  testimony  of  plaintiff 
In  error  was  believed,  then  the  verdict  should 
have  been  In  his  favor.  Our  opportunities 
for  determining  the  weight  and  credibility 
of  the  evidence  are  much  less  favorable  than 
were  the  opportunities  of  the  Jury  and  the 
judge  who  presided  at  the  trial.  If  convic- 
tions coald  only  be  sustained  where  the 
proof  was  so  strong  and  overwhelming  as  to 
exclude  every  possibility  of  Innocence,  in- 
stances would  be  rare  where  they  could  be 
sustained.  It  Is  the  province  of  the  Jury  to 
determine  the  weight  and  credibility  of  the 
testimony,  and,  where  their  finding  has  re- 
cdved  the  sanction  of  the  presiding  judge,  an 
appellate  tribunal  will  not  disturb  the  ver- 
dict, even  in  a  criminal  case,  solely  because 
the  evidence  is  contradictory.  Where  the 
proof  for  the  people  is  amply  sufiScient  to 
warrant  a  conviction,  its  contradiction  by 
the  proof  of  the  defendant  will  not  warrant 
a  reversal  unless  a  consideration  of  all  the 
evidence  produces  the  conviction  that  the 
guilt  of  the  accused  is  improbable  or  reason- 
ably doubtful.  While  in  this  case  the  proof 
for  the  prosecution  discloses  a  most  revolt- 
ing state  of  affairs  and  one  we  would  be 
glad  to  know  did  not  exist,  there  is  enough 
circamstantial  detail  and  corroboration  in 
the  testimony  of  the  prosecution  here  to 
stagger  one's  faith  in  the  Integrity  and  hon- 
esty of  plaintiff  in  error's  administration  of 
his  ofiBclal  duties.  It  must  be  recognized  as 
an  irreparable  wrong  to  an  Innocent  man  to 
convict  him  of  so  heinous  a  crime  and  Incar- 
cerate him  in  the  penitentiary;  but,  on  the 
other  hand,  it  would  be  an  Irreparable  wrong 
to  the  public  to  acquit  one  who  is.  In  fact, 
guilty  of  such  an  offense  as  is  charged 
against  plaintiff  In  error.  It  is  the  duty  of 
courts  to  endeavor,  as  best  they  can,  to  see 
that  justice  Is  done  both  to  the  accused  and 
the  public;  but,  as  the  agencies  through 
n-blch  this  result  is  sought  to  be  attained  are 
hnman  and  fallible,  the  exact  truth  cannot 
always  be  demonstrated  with  absolute  cer- 
tainty. 

We  have  not  overlooked  the  contention  of 
counsel  for  plaintiff  In  error  that  tne  Frank 
brothers,  as  appears  from  the  evidence  in 


this  case,  may  not  be  the  most  exemplary 
citizens.  Their  business,  environment,  and 
associations,  it  may  be  admitted,  have  not 
tended  to  elevate  their  moral  natures.  The 
jury  and  the  trial  judge,  however,  had  all 
this  before  them,  and  had  the  opportunity, 
that  we  have  not,  of  seeing  and  bearing 
them  testify  and  observing  their  manner  and 
demeanor  while  testifying.  It  does  not  nec- 
essarily follow  that  because  one  may  not  be 
an  exemplary  citizen  he  will  not  tell  the 
truth.  The  jury  and  the  trial  judge  thought 
the  witnesses  for  the  prosecution  did  tell  the 
truth  or  the  case  would  not  be  here.  The 
matters  and  things  the  Franks  testifled  to 
were,  for  the  most  part,  matters  about  which 
there  could  not  possibly  have  been  any  mis- 
take. In  these  respects  their  testimony  was 
either  true  or  willfully  and  corruptly  false. 
Being  contradicted,  it  became  the  peculiar 
province  of  the  jury  to  determine  on  which 
side  the  truth  lay. 

This  court  will  not  hesitate  to  reverse 
judgments  of  conviction  in  criminal  cases 
when  the  proof  for  the  prosecution,  consid- 
ered with  all  the  evidence  In  the  case,  is  so 
unreasonable.  Improbable,  or  unsatisfactory 
as  to  justify  a  reasonable  doubt  of  guilt; 
but  It  will  not  usurp  the  functions  of  the 
jury  by  substituting  its  Judgment  for  theirs 
in  passing  on  the  weight  and  credihliity  of 
conflicting  testimony.  In  Hanrahan  v.  Peo- 
ple, 91  111.  142,  defendant  was  convicted  of 
an  assault  with  Intent  to  commit  murder. 
It  was  Insisted  the  verdict  and  judgment 
were  contrary  to  the  evidence.  The  court 
said,  on  page  14S:  "As  regards  the  question 
of  fact,  it  is  true  that  the  evidence  is  con- 
tradictory. It  was  the  province  of  the  jury 
to  judge  of  the  credibility  of  the  witnesses. 
If  they  believed  the  witnesses  in  behalf  of 
the  prosecution,  their  finding  was*  justified 
by  the  evidence.  They  had  the  better  op- 
portunity to  judge  of  the  credibility  and 
weight  to  be  attached  to  the  testimony  of  the 
several  witnesses."  In  Rogers  v.  People,  98 
111.  581,  defendant  was  convicted  of  the 
crime  of  burglary.  The  only  testimony  con- 
necting him  with  the  crime  was  that  of  a 
boy  ten  years  old.  Defendant  denied  his 
guilt  and  was  corroborated  by  the  testimony 
of  two  women.  The  court  said,  on  page  583: 
"The  boy  was  a  competent  witness  although 
so  young  In  years,  and.  If  believed,  the  jury 
were  Justified  in  finding  the  verdict  they  did. 
They  did  believe  the  boy  and  disbelieved  the 
story  of  the  other  witnesses.  We  cannot  say 
they  erred  in  this  and  found  a  verdict  which 
was  against  the  evidence."  The  rule  an- 
nounced in  those  cases  has  been  frequently 
reiterated  in  other  cases.  Steffy  y.  People, 
130  lU.  98,  22  N.  E.  861 ;  People  v.  Horchler, 
231  111.  566,  83  N.  E.  428;  Rafferty  v.  Peo- 
ple, 72  111.  37 ;  Gainey  v.  People,  97  111.  270, 
37  Am.  Rep.  109.  We  would  not  be  justified 
In  disturbing  the  Judgment  in  this  case  on 
the  ground  that  it  was  not  warranted  by 
the  evidence.  j 
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The  court  permitted  tbe  prosecution  to 
Introduce  in  evidence  four  che(^  for  $40 
each  and  one  for  $250,  drawn  by  Max  Plum- 
mer  on  the  Prairie  State  Banlc,  payable  to 
B^ank  Bros.  The  checks  were  all  stamped 
paid,  and  Louis  Frank  testified  they  were 
given  for  plaintiff  In  error;  that  he  paid 
him  tbe  money  obtained  on  the  checks;  that 
the  four  $40  checks  were  the  monthly  con- 
tributions of  Plummer  for  protection  for  his 
house  of  prostitution,  and  the  $250  check 
was  for  services  of  pinintiir  in  error  in  con- 
nection with  the  Indictment  against  Plum- 
mer and  bis  wit9.  It  Is  Insisted  these  checks 
were  incompetent  evidence.  It  Is  true,  noth- 
ing appeared  upon  tbe  checks  tfflidlng  to 
show  plaintiff  In  error  received  the  money, 
and  tiiey  did  not  corroborate  the  statement 
of  Louis  Frank  that  he  gave  the  money 
received  on  the  diecks  to  plaintiff  In  error. 
They  did,  however,  corroborate  his  state- 
ment that  he  received  some  of  tbe  money  he 
said  he  paid  plaintiff  in  error  from  Max 
Plummer  on  checks.  It  was  not  daimed  by 
the  prosecution  that  tbe  plaintiff  In  error 
had  any  knowledge  of  any  of  tbe  checks 
given  by  Plummer  except  the  one  for  $250, 
which  Frank  testified  It  was  agreed  he 
should  hold  until  the  case  against  Plummer 
and  bis  wife  was  disposed  of.  Tbe  Intro- 
duction In  evidence  of  these  checks  confirm- 
ed Frank's  testimony  that  he  received  mon- 
ey from  Max  Plummer.  What  be  did  with 
It  depended  on  other  testimony  In  the  case. 
We  do  not  think  plaintiff  In  error  has  any 
substantial  basis  for  complaint  on  account 
of  the  admission  in  evidence  of  the  checks. 

Complaint  is  made  that  tbe  court  admitted 
hearsay  evidence  on  behalf  of  the  prosecu- 
tion. The  principal  Instances  complained  of 
were  thci,  following:  Louis  Frank  testified 
plaintiff  In  error  asked  blm  to  request  Char- 
lie Yanker  to  withdraw  a  complaint  he  had 
made  at  the  city  halL  Tbe  court  permitted 
Frank  to  testify  that  he  w^nt  to  Tanker 
and  told  him  plaintiff  In  error  wanted  blm 
to  withdraw  the  complaint  and  Yanker 
promised  to  do  so.  Louis  Frank  testified  to 
giving  plaintiff  In  error  $100  of  his  and  his 
brother's  money  to  obtain  permission  for 
Yanker  to  run  a  place  at  17  South  Halsted 
street  which  belonged  to  the  Frank  Bros, 
and  had  been  rented  by  them  to  Yankor. 
Julius' Frank  testified  to  giving  Louis  $100 
of  the  firm's  money,  and  that  Louis  said 
at  the  time  it  was  for  plaintiff  In  ^ror  for 
permission  to  Yanker  to  run  the  place. 
Louis  Frank  testified  that  when  he  went  to 
see  the  keepers  of  houses  of  prostitution 
about  paying  for  protection,  at  the  request 
of  plaintiff  In  error,  he  told  them  "t^e  in- 
spector says  he  won't  stand  for  yon  If  you 
got  women  upstairs;  that  yon  got  to  pay 
$20  for  upstairs  and  $20  for  doTvnstalrs." 
According  to  the  testimony  of  Louis  Frank, 
he  was  acting  for  and  on  behalf  of  plaintiff 
In  orror,  and  the  statements  proven  to  have 


been  made  by  him  to  Yanker  and  other 
keepers  of  houses  of  prostitution  were  In 
carrying  out  the  InstructloDS  of  plaintiff  in 
error.  It  was  Impossible,  In  the  nature  of 
things,  that  Frank  could  have  collected  trib- 
ute from  a  large  number  of  people  every 
month  to  protect  them  from  police  Interf^v 
enoe  without  disclosing  to  them  what  it  was 
for.  He  testified  plaintiff  In  error  directed 
him  to  tell  them  what  be  said  and  he  was  - 
simply  carrying  out  the  instructions  of  his 
principal,  and  we  think  his  testimony  that 
he  told  them  what  his  principal  directed 
him  to  tell  them  was  competent  Samples  v. 
People,  121  111.  647,  13  N.  B.  586;  Card  ▼. 
State,  109  Ind.  415^  8  N.  H  681.  While  tbe 
testimony  of  Julius  Frank  tb&t  his  brother 
told  him  what  he  wanted  the  $100  for  was 
not  strlctiy  competmt.  Its  admission  was  not 
of  such  a  prejudicial  character,  in  view  of 
all  the  othw  evidence  In  the  case,  as  to  re> 
quire  a  reversal  of  the  Judgment 

It  Is  contended  the  court  erred  In  giving  a 
large  numlbw  of  Instructions  on  behalf  of 
the  people.  We  have  examined  the  Instruc- 
tions complained  of,  and  the  criticisms  made 
of  them,  with  care,  and  find  no  reversible 
error  was  committed  in  giving  than.  The 
most  serious  complaint  is  made  of  Instruc- 
tion No.  32.  That  instruction  told  the  Jury 
that  even  though  they  believe,  from  the  evi- 
dence, that  the  plaintiff  in  error,  while  act- 
ing as  a  police  ofKcer,  caused  persons  to  be 
arrested  from  houses  of  prostitution  run  by 
persons  named  In  the  Indictment  still  if 
they  further  believe,  from  the  evidence,  be- 
yond a  reasonable  doubt  that  he  collected 
money  from  them  through  Louis  Frank  with 
the  Intent  and  purpose  of  permitting  them 
to  run  within  the  city  of  Chicago  In  manner 
and  form  as  charged  In  tbe  Indictment  they 
should  find  him  guilty.  It  Is  said  this  In- 
struction was  erroneous  because  the  Indict- 
ment did  not  charge  plaintiff  in  error  with 
collecting  money  from  persona  through 
Louis  Frank,  and  that  under  the  Instruction 
he  might  have  been  found  guilty  of  some 
other  charge  than  the  one  upon  which  he 
was  <belng  tried.  We  do  not  think  the  in- 
struction was  prejudicial  to  plaintiff  in  er- 
ror or  could  have  misled  the  Jury.  While 
the  charge  was  that  plaintiff  in  error  receiv- 
ed money  as  a  bribe  from  Louis  Frank,  the 
evidence  for  the  prosecution  was  that  Frank 
collected  It  first  by  direction  of  plaintiff  In 
error,  from  thoee  who  were  to  be  favored 
by  him  in  administering  tbe  duties  of  his  of- 
fice, and  the  instruction,  in  view  of  the 
evidence,  considered  with  all  the  other  in- 
structions In  the  case,  was  not  erroneous. 

Serious  complaint  Is  made  of  statements 
of  the  state's  attorney  to  the  Jury  in  bis 
closing  argument  Some  of  these  complaints 
are  not  without  Justification,  and  we  think 
should  not  be  passed  over  without  some 
comment  We  will  only  notice  the  most  ob- 
jectionable conduct  of  the  state's  attorney 
in  his  closing  argument 
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One  of  the  poalttoBS  of  the  defwae  on  the 
trial  of  the  case  was  that  the  witness  LoulB 
Frank  waa  actuated  by  malice  toward 
plaintiff  in  error  because  of  his  interference 
with  certain  bnalness  the  witness  was  in- 
terested in,  and  for  the  pnrpoae  of  proTlng 
such  malice,  thereby  affecting  bis  credibil- 
ity, plaintiff  In  error  introdnced  as  a  wit- 
ness Fred  Boyer,  an  Insnrance  man.  The 
witness  testifled  he  met  B'rank  one  morning 
on  the  front  platform  of  a  street  car,  spoke 
to  hlnu  and  Inqnired,  "How  is  business?" 
ISiat  Frank  replied:  "Boslness  is  very  i)oor. 
The  administration  is  not  letting  np  any." 
On  cros»examlnatlon  the  state's  attorney 
aaked  the  witness  If  he  was  not  in  the  army 
in  the  Philippines.  The  witness  replied  he 
was.  The  state's  attorney  then  asked  him 
if  he  was  not  convicted,  while  in  the  army, 
for  embezzlement.  The  witness  replied,  "No, 
sir."  The  state's  attorney  then  asked  him 
If  he  was  not  sraitenoed  to  dismissal  and  one 
year's  confinement,  and  if  the  sentence  was 
not  afterwards  htid  to  be  Illegal.  This  was 
objected  to  and  the  objection  sustained. 
One  of  connsd  for  plaintiff  in  error,  in  his 
argument  to  the  Jnry,  referred  to  the  croai- 
ezamlnatlon  of  tills  witness  and  said,  "Boy- 
er was  not  a  man  convicted  as  an  embez- 
der,"  and  charged  the  state's  attorney  with 
attempting  to  create  suspicion  against  the 
witness  because  he  had  testified  to  some- 
thing in  behalf  of  plaintiff  In  error.  The 
state's  attorney.  In  his  closing  argument,  re- 
fnred  to  the  statement  of  counsel  for  plain- 
tiff In  error  that  it  was  not  proved  the 
witness  Boyer  had  been  convicted  of  embez- 
dement  in  the  Philippine  Islands,  and  said, 
"But  it  Is  true,  and  I  have  In  my  hand  a 
telegram  from  the  War  Department  which 
d>ow8  it  is  tme,  and  I  am  going  to  read  It 
to  this  jnry  so  that  they  may  know  that 
It  is  true."  Counsel  for  plaintiff  in  error  ob- 
jected, and  the  state's  attorney  stated  he 
Insisted  on  reeding  It  and  said  he  thought 
he  had  a  right  to  do  so.  The  court  sustain- 
ed the  objection,  and  the  telegram  was  not 
permitted  to  be  read.  Counsel  for  the  peo- 
ple Jostlfy  this  conduct  of  the  state's  attor- 
ney because,  they  assert,  counsel  for  plain- 
tiff In  error  had  argued  a  matter  to  the  jury 
that  had  been  ruled  out  by  the  court  and 
used  it  as  a  basis  for  ridiculing  the  state's 
attorney  and  creating  prejudice  against  him 
in  the  minds  of  the  jury. 

The  plaintiff  In  error  testified  that  he  en- 
tered the  police  force  of  the  city  of  Chicago 
as  patrolman  September  21,  1891 ;  that  he 
held  that  position  about  two  years  and  was 
then  promoted  to  sergeant  and  sent  to  South 
Chicago;  that  he  held  that  position  a  little 
over  deven  months;  that  in  May,  1896,  he 
was  reduced  to  patrolman ;  that  afterwards 
be  took  the  civil  service  examination  and 
was  appointed  sergeant;  that  he  held  that 
office  a  little  more  than  three  years  and  then 
became  lieutenant;  that  he  was  made  cap- 
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tain  In  1S06;  that  In  March,  1808,  b«  wa« 
appointed  In^Dector  and  assigned  to  the  Des- 
plalnes  street  division.  His  counsel,  in  thelx 
argument  to  the  jury,  stated  that  dnrlnf 
all  the  time  of  his  service  on  the  poUoe 
force  no  charge  had  been  made  against  him; 
that  owing  to  the  "mutations  of  politics"  he 
had  been  reduced  from  sergeant  to  patrol- 
man; and  that  he  had  advanced  from  post 
to  post  nntll  appointed  to  the  position  he 
occupied  at  the  time  of  his  Indictmoit  In 
his  closing  argument  the  state's  attorney  said 
connsel  for  plaintiff  In  error  had  no  right 
to  argne  that  nothing  was  shown  against  him 
or  that  no  charge  had  ever  been  made 
against  his  record,  "because  that  is  not  a 
fact;  they  have  no  right  to  argue  it  be- 
cause they  know  It  is  not  true." 

Mr.  Neely:  "What  evidence  is  there  here 
that  It  Is  not  tme?" 

Mr.  Wayman:  "The  records  of  the  ofilce 
in  the  hands  of  Si  Mayer  show  exactly  oivo- 
slte  to  what  yon  say  is  true.  There  Is  no 
evidence  that  he  never  had  a  black  mark 
In  the  police  department,  but  I  have  as  much 
right  to  argue  that  be  had  as  you  have  to 
argue  that  he  had  not" 

Mr.  Neely:  "Oh!  That  to  simply  your 
opinion." 

Mr.  Wayman:  "No!  Not  Not  It  Is  sub- 
stantiated by  the  records." 

Mr.  Neely:  "Well,  it  Is  not  in  evidence^ 
if  your  honor  please." 

Mr.  Wayman:  "Just  as  much  as  yours  in, 
and  I  have  just  as  much  right  to  argue  on  It 
as  you  have." 

The  Court:  "Neither  side  can  argue  before 
the  jury  about  anything  not  in  evidence." 

Mr.  Wayman:  "That  Is  the  point  they 
first  brought  np —    " 

Mr.  Neely:  "I  object  to  hla  statement,  If 
your  honor  please." 

The  court  sustained  the  objection  and 
said:  "If  one  side  has  argued  about  any- 
thing not  In  evidence,  that  does  not  war- 
rant the  other  side  arguing  abont  matters 
not  In  evidence.  No,  counsel  must  keep  with- 
in the  record  on  both  sides." 

The  state's  attorney  attempted  to  justify 
this  conduct  on  the  ground  that  connsel 
for  defendant  in  error  were  nnfalr  In  their 
argnment;  that  they  frequently  went  ont- 
slde  the  record  and  in  various  wajrs  conduct- 
ed themselves  in  an  Improper  manner,  which 
was  unfair  toward  the  prosecution  and  the 
state's  attorney  and  greatly  annoyed  and 
irritated  him.  Conceding  this  all  to  be  true 
as  alleged,  it  furnishes  no  justification  for 
the  state's  attorney,  whose  ofSce  is  semi- 
judicial,  and  who  owes  a  duty  to  defendant 
as  well  as  the  people,  to  resort  to  similar 
tactics.  However  aggravating  and  unfUr 
counsel  for  the  defense  may  be  in  argument 
to  the  jnry — and  in  this  case  the  complaint 
of  the  state's  attorney  is  not  without  founda- 
tion— ^It  Is  to  be  remembered  they  are  not 
on  trial,  and  If  any  one  is  made  to  suffw 
from  improper  argument  of  the  state's  at- 
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tomey  it  to  the  d^endant,  not  his  counsel. 
Necessarily,  considerable  latitude  must  be 
allowed  in  argument  to  a  Jury;  but  under 
no  circumstances  is  It  allowable  to  either 
party  to  go  outside  the  record  in  the  man- 
ner shown  by  the  examples  above  given.  If 
either  side  transgresses  the  rule,  the  court 
has  the  power,  and  self-respect  as  well  as  the 
orderly  administration  of  justice  demands 
that  it  exercise  the  power,  to  control  the 
argument  within  proper  bounds.  "It  is  the 
duty  of  the  court  to  regulate  the  trial  and 
the  argument  and  conduct  of  attorneys,  to 
preserve  the  dignity  and  decorum  of  the 
proceedings,  to  prevent  wrangles  between 
attorneys,  and  to  compel  obedience  to  rul- 
ings and  decisions."  North  Chicago  Street 
RaUroad  Co.  v.  Leonard,  167  111.  618,  4T  N. 
B.  752. 

Complaints  of  improper  arguments  of  coun- 
sel have  frequently  been  considered  by  this 
court,  and  Judgments  have  sometimes  been 
reversed  on  account  of  them.  In  Gallagher 
V.  People,  211  111.  158,  169,  71  N.  B.  842,  847, 
the  court  said:  "It  ia  very  difficult  to  lay 
down  an  inflexible  rule  as  to  the  proper  lim- 
it of  an  argument  upon  the  facts  and  cir- 
cumstances of  a  case^  and,  unless  the  court 
can  see  that  statements  are  unprovoked  or 
so  foreign  to  the  case  as  to  be  calculated 
to  produce  a  result  which  otherwise  would 
not  have  been  reached,  a  Judgment  of  con- 
viction will  not  be  revei^ed  on  that  ground. 
The  matter  is  one  wnlch  must  in  every  case 
be  very  largely  intrusted  to  tbe  discretion 
of  the  presiding  Judge."  In  Bulliner  v.  Peo- 
ple, 95  111.  394,  405,  the  court  said:  "The 
trial  Judge  should  always  see  that  the  line 
of  argument  Is  kept  within  reasonable  bounds 
and  not  allow  the  defendant  to  be  convicted 
or  prejudiced  on  account  of  real  or  Imagi- 
nary crimes  for  which  he  is  not  upon  trial,  and 
unless  for  a  palpable  abuse  of  discretion  in 
this  regard,  manifestly  tending  to  an  Improp- 
er conviction,  there  should  be  no  reversal." 
In  Spahn  v.  People,  137  111.  538,  547,  27  N. 
H.  688,  691,  the  court,  referring  to  the  ar- 
gument of  the  state's  attorney  complained 
of,  said:  "While  arguments  of  that  char- 
acter are  not  to  be  approved  or  looked  upon 
with  favor,  still  they  will  not  ordinarily  be 
deemed  sufficient  to  necessitate  a  reversal 
of  the.  Judgment  unless  they  are  of  such  a 
character  as  to  raise  an  inference  that  the 
Jury  were  probably  misled  or  Improperly  In- 
fluenced thereby."  In  Siebert  v.  People,  143 
111.  571,  691,  32  N.  E.  431,  436,  the  court 
said:  "It  is  Impossible  to  lay  down  any 
general  rule  in  regard  to  what  shall  or  shall 
not  be  said  in  an  argument  to  the  Jury,  but 
unless  it  is  apparent  that  defendants  have 
been  injured  by  improper  remarks  the  Judg- 
ment should  not  be  reversed  on  that  ground 
alone."  In  Ochs  v.  People,  124  111.  399,  430, 
16  N.  E.  662,  675,  It  is  said:  "The  course  of 
the  i)eople's  counsel  on  the  trial  was  not 
free  from  censure.  There  was  a  harshness 
of   bearing  and  Intemperance  of   language 


toward  the  defendants  which  It  is  not  pleas- 
ant to  witness  in.  a  record  and  which  should 
never  be  assumed  and  indulged  in  against  a 
prisoner  on  trial.  There  may,  perhaps,  be 
somewhat  of  extenuation  in  the  circumstanc- 
es of  the  case.  Defendant's  counsel  them- 
selves were  not  faultless  In  their  own  bear- 
ing." In  North  Chicago  Street  Railway  Co. 
V.  Cotton.  140  111.  486,  29  N.  B.  899.  tbe 
court  said  that  while  In  clear  cases  it  would 
reverse,  and  frequently  had  reversed.  Judg- 
ments on  account  of  improper  remarks  to 
the  Jury,  this  was  always  done  with  hesita- 
tion and  reluctance. 

It  will  be  seen  from  tbe  cases  referred  to 
that,  while  improper  remarks  of  counsel  in 
argument  to  the  Jury  have  uniformly  been 
condemned  by  this  court.  Judgments  have 
been  reversed  on  account  of  such  remarks 
only  in  cases  where  the  evidence  for  tbe  prose- 
cution was  of  such  character  that  the  court 
was  of  opinion  the  improper  remarks  con- 
tributed to  produce  the  verdict  of  the  Jury. 
The  court  sustained  objections  by  counsel  for 
plaintitC  in  error  to  the  argument  of  the 
state's  attorney,  and  instructed  counsel  for 
both  Bides,  In  the  presence  of  the  Jury,  that 
they  must  not  argue  matters  not  in  evidence. 
Tbe  Jury  were  also  Instructed  that  it  was 
not  proper  for  counsel  to  state  anything  in 
argument  upon  his  personal  knowledge  or 
which  might  have  been  told  to  him  by  oth- 
ers who  were  not  witnesses,  and  to  disregard 
any  such  statements  and  base  their  verdict 
upon  the  evidence,  giving  no  consideration  to 
statements  of  counsel  not  supported  by  the 
evidence.  Observing  tbe  rule  which  has  uni- 
formly been  followed  by  this  court,  we  would 
not  be  Justified  in  reversing  tbe  Judgment 
on  account  of  the  improper  argument  of  coun- 
sel for  the  people  complained  of  by  plaintiff 
in  error. 

We  find  no  error  In  this  record  that  re- 
quires or  Justifies  a  reversal  of  the  Judgment 
of  tbe  criminal  court,  and  it  is  therefore  af- 
firmed. 

Judgment  affirmed. 

COOKE,  J.  (dissenting).  In  my  opinion 
this  Judgment  should  be  reversed  on  account 
of  the  Improper  and  highly  intemperate  re- 
marks of  tbe  state's  attorney  In  his  closing 
argument  to  the  Jury.  Plaintiff  in  error  at- 
tempted to  show  in  his  defense  that  he  was 
doing  everything  in  bis  power  to  control  and 
discourage  the  vice  and  prostitution  preva- 
lent in  his  district,  and  that  as  a  result  of 
his  activities  along  that  line  certain  of  the 
d^iizens  of  the  district  had  conspired  to  dis- 
credit and  ruin  him.  The  state  relied  for  Its 
conviction  chiefiy  upon  the  testimony  of  the 
two  Franks,  who  were  admitted  to  be  inter- 
ested in  the  conduct  of  two  houses  of  pros- 
titution— a  disreputable  and  Illegitimate  busi- 
ness. Anything  that  tended  to  contradict  ei- 
ther of  them  in  any  material  matter  was  of 
Importance  to  the  defense.  The  testimony  of 
tbe  witness  Boyer  that  Louis  Frank  said  to 
Digitized  by  VjVJVJV  IC 


IlL) 


PBOPLB  T.McCAMN. 


115 


him  In  the  early  part  of  the  year  1900,  "Baal- 
neas  la  very  poor;  the  administration  Isn't 
letting  up  any" — contradicted  the  testimony 
of  Frank,  and.  If  true,  tended  strongly  to 
corroborate  the  claim  of  the  defense  that 
plaintiff  In  error  was  attempting  to  rigidly 
control  the  illegitimate  business  in  which  the 
Pranks  and  others  were  engaged  in  that  dis- 
trict Plaintiff  in  error  was  entitled  to  have 
this  testimony  go  to  the  Jury  without  any 
Improper  attack  being  made  upon  it.  If 
Boyer  was  not  a  credible  witness,  there  are 
wdl-defined  rules,  with  which  the  state's  at- 
torney mnst  have  been  familiar,  governing 
the  methods  by  which  he  might  have  been 
impeadied.  The  state's  attorney  did  not  see 
fit  to  avail  himself  of  any  proper  method  of 
Impeachment.  When  Boyer  was  first  on  the 
stand  his  cross-examination  was  waived. 
The  next  day  he  was  recalled  for  cross-ex- 
amination. That  examination  was  as  fol- 
lows: 

Q.  "Were  yon  not  convicted  In  the  Philip- 
pine army,  as  a  member  of  the  regular  army, 
for  embe^ement?" 

A.  "No,  sir." 

Q.  "Were  yon  not  sentenced  to  dismissal 
and  one  year's  confinement,  and  It  was  held 
lUegnl  because  the  court  was  comx)osed  part- 
ly of  regular  officers?"  To  this  question  ob- 
jection was  interiwsed  on  the  part  of  defend- 
ant. 

The  Court:  "Objection  sustabied.  The 
only  proof  is  to  be  made  by  record." 

Mr.  Wayman:    "Unless  he  would  admit  it" 

The  Court:    "And  he  denies  It" 

No  attempt  was  thereafter  made  by  the 
prosecotlon  to  show  that  Boyer  had  been  con- 
victed of  any  crime  that  would  affect  his 
credibility,  and  the  state's  attorney  seeks 
to  Justify  his  use  of  the  language  quoted  in 
the  majority  opinion,  and  his  offer  to  read 
to  the  Jury  the  alleged  telegram  from  the 
War  Department  at  Wiashington,  on  the 
ground  that  one  of  the  counsel  for  plalnUtf 
In  error  In  his  argument  stated  to  the  jury, 
referring  to  this  cross-examination  of  Boyer: 
"If  that  was  true,  why  not  prove  It?  Why 
make  that  assault  on  the  man?  Boyer  was 
not  a  man  convicted  as  an  embezzler,  yet  he 
was  able  to  assault  him  unjustly."  Whether 
there  could  be  any  Justification  for  the  state- 
ment of  the  state's  attorney,  it  cannot  be 
said  that  under  the  circumstances  there  was 
anything  Improper  in  the  argument  of  coun- 
sel for  plaintiff  In  error  on  this  point 

In  addition  to  the  other  Instances  cited  In 
the  majority  opinion,  the  state's  attorney,  on 
a  number  of  occasions,  traveled  outside  the 
record  in  his  argument  to  the  Jury.  His 
statements  on  these  occasions  were  not  in 
reference  to  matters  so  material  as  those 
Qointed  out;  but  they  were  all  calculated  to 
improperly  influence  and  prejudice  the  Jury, 
and  no  doubt  had  that  effect  In  referring 
to  a  character  witness  called  on  the  part  of 
plaintiff  In  error,  he  stated  that  the  chief 
thing  in  his  career  was  that  he  had  beaten  a 


lawyer  up  so  that  he  died  In  an  insane  asy- 
lum. Of  Rev.  £.  A.  Bell,  another  character 
witness,  he  stated:  "My  only  connection 
with  Mr.  Bell,  and  my  only  introduction  to 
him,  was  when  he  interceded  with  all  his 
might  to  save  from  the  gallows  a  dirty  bur- 
glar who  had  shot  dovm  a  police  officer  in 
the  middle  of  the  night  and  I  would  not 
stand  for  it  •  •  •  I  stood  by  the  police 
force  at  that  time  and  Bell  did  not  Don't 
tell  me  BeU  knows  more  about  this  case  than 
I  do."  Again,  in  attempting  to  bolster  up 
the  r^utatlon  of  Frank,  who  owned  two 
houses  of  prostitution,  he  stated  that  there 
was  not  an  estate  in  Cook  county  that  did 
not  own  houses  used  for  the  purpose  of  pros- 
titution, and  named  the  estate  of  one  promi- 
nent citizen  of  CSilcago  as  being  among  the 
number.  These  statements  were  all  objected 
to  and  the  objections  sustained ;  but  the  Jury 
heard  the  statements  made,  and  these  rulings 
of  the  court  could  not  have  the  effect  of 
removing  from  the  minds  of  the  Jurors  the 
impressions  created  by  hearing  the  state- 
ments made.  Some  of  these  remarks  were  of 
such  a  character  and  were  concerning  mat- 
ters so  material,  and  were  calculated  to  so 
influence  the  Jury,  that  it  is  impossible  to 
say  they  produced  no  effect  or  that  the  ver- 
dict of  the  Jury  would  have  been  the  same 
had  they  not  been  made.  This  is  particular- 
ly true  of  the  Boyer  incident  and  of  the  at- 
tack made  on  the  record  of  plaintiff  in  error 
as  a  member  of  the  police  force,  which  is 
set  out  in  the  majority  opinion.  If  the  jury 
believed  the  testimony  of  the  Franks,  it  was 
Inevitable  that  they  must  find  the  plaintiff  in 
error  guilty.  On  the  other  hand.  If  they  did 
not  believe  their  testimony.  It  is  very  Im- 
probable that  a  verdict  of  guilty  would  have 
been  returned.  Anything  bearing  upon  the 
credibility  of  either  of  these  witnesses  was 
a  material  matter,  and  plaintiff  in  error  had 
the  right  to  have  it  properly  presented  to  the 
jury. 

In  my  opinion  the  misconduct  of  the  state's 
attorney  was  so  gross  and  so  prejudicial  in 
its  tendency  that  it  is  impossible  for  this 
court  to  say  that  the  jury  was  not  influenced 
by  it  We  have  not  hesitated,  in  civil  cases, 
to  reverse  a  judgment  on  account  of  impres- 
sions wrongfully  conveyed  to  the  jury's  mind 
by  Improper  conduct  of  counsel.  Chicago 
City  Railway  Co.  v.  Gregory,  221  111.  591,  77 
N.  B.  1112 ;  McCarthy  v.  Spring  Valley  Coal 
Co.,  232  111.  473,  83  N.  B.  957.  The  rule  in 
this  regard  should  be  more  strict  In  criminal 
cases  than  It  Is  In  civil  cases.  In  McKevitt 
V.  People,  208  111.  460,  468,  70  N.  E.  603,  696, 
we  said  concerning  similar  conduct:  "The 
prosecuting  attorney,  who  thus  violated  a 
fundamental  rule  of  practice,  should  not  be 
permitted  to  sustain  a  verdict  if  his  conduct 
has  contributed  to  the  conviction  of  the  de- 
fendant" And  in  the  earlier  case  of  Bagglo 
V.  People,  135  111.  633,  546,  26  N.  B.  877,  381, 
in  discussing  the  same  subject,  we  said:  "The 
trial   court  'erred  In  overruling  defendant's 
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objeotiooa  to  these  statements,  and,  white  a 
court  of  review  will  always  hesitate  to  set 
aside  a  conviction  for  sudi  error  alone,  jet  In 
a  case  like  this,  where  there  Is  much  reason 
to  fear  that  the  verdict  was  not  the  result 
of  a  dispassionate  consideration  of  all  the 
evidence  In  the  case,  It  becomes  material  and 
substantial  error."  In  this  case  there  Is  rea- 
son to  fear  that  the  verdict  was  not  the  re- 
sult of  a  dispassionate  consideration  of  the 
evidence,  and  as  was  said  in  the  McKevltt 
Case,  supra,  the  prosecuting  attorney  should 
not  be  permitted  to  sustain  this  verdict  If 
hia  conduct  has  contributed  to  the  convic- 
tion. 

I  have  not  attempted  to  set  oat  all  of  the 
remarks  of  the  prosecuting  attorney  that 
were  objectionable;  but  for  the  reasons  given 
above  this  Judgment  should,  la  my  opinion, 
be  reversed. 

(M7  ni.  ui) 

OODFBEr    et   al.   v.    DIXON    P0W12B   ft 
LIGHTING  CO.  et  al. 

(Supreme  Court  of  Illinois.    Oct.  28, 1910.    Be- 
faearing  Denied  Dec.  7,  1910.) 

1.  Watebs  and  Wateb  CoimsKB  (I  170*)— 

Ebkciiom  or  Dams— LiABiuTT. 

In  an  action  for  the  destmction  of  the 
water  power  created  by  an  old  dam  by  the  build- 
inc  of  a  new  dam,  the  evidence  showed  that  the 
old  dam,  as  a  means  for  developing  water  pow- 
er, was  destroyed  before  the  new  dam  was  be- 
gun, and  did  not  ebow  that  defendant  was  un- 
der any  obligation  to  plaintiff  to  repair  or  re- 
bnild  the  old  dam,  and  showed  that  after  the 
new  dam  waa  bnilt  the  water  was  raised  to 
the  same  level  as  before,  bo  that  the  new  dam, 
had  the  old  dam  remained  Intact,  would  not 
have  interfered  with  the  water  power  of  the 
old  dam.  Beld,  that  there  was  a  failure  to 
show  a  cause  of  action. 

[Bd.  Note.— For  other  cases,  see  Waters  and 
Water  Couises,  Cent  Dig.  fi  203,  231;  Dec. 
Dig.  f  170.*] 

2l  Judohent  (I  743*)— Rxs  Judicata. 

Where  the  ownership  of  a  power  dam  car- 
ried with  it  the  ririit  to  have  it  occupy  the  land 
on  which  it  stood,  and  so  long  as  it  did  so  the 
land  waa  capable  of  no  other  possession,  the 
title  to  the  dam  was  directly  in  controversy  in 
ejectment  for  the  land,  since.  If  plaintiff  in 
ejectment  owned  the  dam,  he  had  the  right  to 
the  possession  of  the  land,  and  the  Judgment 
in  the  action  settled  the  ownership  of  the  dam. 
r£]d.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  II  1275-1277;   Dec.  Dig.  |  743.*] 

3.  Pkopbbtt  (I  9*)— VAXiDrrr— PossKssiow  or 
TnxB  OF  Obantob. 

A  deed  without  proof  of  possession  or  title 
in  the  grantor  is  not  evidence  of  title  In  the 
grantee^ 

[Ed.  Note.— For  other  cases,  see  Property, 
Die.  Dig.  I  ».*] 

4.  HSviOENCE  (I  273*)— Declabationb  of  Peb- 
soN  IN  Possession  '  of  Bealtt— Aduissi- 

.    BIUTT. 

^e  competency  of  declarations  of  one  in 
possession  of  land  is  limited  to  showing  the 
diaracter  of  the  possession  of  the  declarant  or 
the  title  by  which  he  holds. 

[E>d.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  II  1108-1120;   Dec.  Dig.  |  27a*] 


S.  BviDKNOK  (I  8S3*)— Deolabations  or  Pkb- 

SON    IN    POSSESSIOir    OF    BXALTT— ADIOSU- 

BILITT. 

-  A  recital.  In  a  deed  conveying  an  undivided 
one-half  of  the  surplus  of  the  water  power  cre- 
ated by  a  dam,  that  the  same  is  owned  by  the 
grantor  In  common  with  third  persons  named, 
aoes  not,  as  against  a  subsequent  grantee  of 
the  grantor,  not  claiming  under  the  deed,  quali- 
fy the  character  of  the  grantor's  possession  or 
title,  and  it  is  not  competent  to  prove  title  in 
the  third  persons. 

[Ed.  Note.— For  other  cases,  see  EJvidence, 
Cent.  Dig.  f|  1408-1411 ;   Dec  Dig.  |  833.*] 

Appeal  from  Circuit  Court;  Lee  County; 
Oscar  B.  Heard,  Judge. 

Action  by  William  C.  Godfrey  and  others 
against  the  Dlzon  Power  &  Lighting  Com- 
pany and  others.  From  a  Judgment  for  plalu- 
tUfs,  defendants  appealed  to  the  Appellate 
Court,  from  which  the  cause  was  transferred 
to  the  Supreme  Court.,  Beversed  and  re- 
manded, 

E.  E.  Wingert  and  A.  C.  Bardwell,  for  ap- 
pellants.   William  D.  Bargev  for  appelleeo. 

DUNN,  J.  The  appellees  reeovered  a  Judg- 
ment against  appellants  for  $1S,000:  An  ap- 
peal was  taken  to  the  Appellate  Court,  and 
that  court,  finding  that  a  freeJhold  was  In- 
volved, transferred  the  cause  to  this  court. 

The  action  was  for  damages  occaalooed  by 
the  destruction  of  a  certain  dam  across  the 
Bock  river  and  of  the  water  power  connect- 
ed with  It  A  litigation  between  these  same 
parties  concerning  this  dam  was  before  us  at 
a  former  term.  Godfrey  v.  Dixon  Power  Co., 
228  111.  487,  81  N.  B.  1068.  The  opinion  in 
that  case  states  many  facts  material  to  this 
controversy  which  will  be  referred  to  but  not 
repeated  here. 

A  dam  was  built  across  the  Bode  ilver  at 
the  place  In  question  before  1861,  and  a  race 
was  constructed  through  the  Mill  block,  on 
the  south  Bide  of  the  river.  Isduatrles  using 
water  power  were  established  on  either  side 
of  the  river  and  were  supplied  with  power 
from  the  dam.  Frequent  and  extensive 
breaks  occurred  in  the  dam,  and  repairs  w«e 
made  from  time  to  time,  which  were  some- 
times very  expensive.  The  dam  was  orig- 
inally constructed  of  trees  and  stones  and 
was  repaired  with  the  same  materials.  In 
.the  course  of  time  these  rotted  and  washed 
out  in  places,  and  leaks  were  large  and  con- 
stant In  the  spring  of  1904  the  dam  was  in 
bad  r^mlr,  with  many  leaks,  and  a  break 
occurred  that  year  which  practically  destroy- 
ed the  power.  The  evidence  Indicates  that 
the  water  practically  all  went  through  the 
break  and  that  tliere  was  no  power.  Many 
of  the  mills  and  other  buildings  on  the  south 
side  of  the  river  which  received  power  from 
the  dam  were  destroyed  by  flre  la  1880.  Aft- 
er that  time  no  power  was  taken  or  used  by 
the  appellees  or  their  predecessors  In  title, 
but  the  dam  and  water  power  were  possess- 
ed, controlled,  and  used  only  by  the  appel- 
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lantB  and  fbeir  pradeceeaon  In  tltie,  and  all 
repairs  were  made  by  them  at  tbelr  own 
cost.  After  tbe  breaking  of  tbe  dam  In  1901, 
no  attempt  was  made  to  repair  or  rebuild 
the  old  dam.  A  new  dam  was  bnlU  of  cribs 
filled  with  stone.  The  distance  of  the  cribs 
from  the  west  line  of  the  old  dam  was  about 
6  feet,  and  ttie  crest  of  the  new  dam  was 
25  or  30  feet  west  of  the  crest  of  the  old 
dam.  The  abntments  at  the  north  and  sooth 
ends  of  the  old  and  new  dams  were  practical- 
ly In  the  same  i>osltlons.  The  crests  of  the 
new  dam  and  the  old  dam  were  of  the  same 
b^ght.  The  plalntlfTs  claim  to  be  the  own- 
ers  of  an  undivided  half  of  the  dam  and  of 
a  large  part  of  the  water  power  created  by  It 
The  declaration  consisted  of  eight  connts. 
The  first  count  charged  that  the  construc- 
tion of  tbe  new  dam  caused  a  backwater 
whldi  destroyed  the  old  dam  and  the  water 
power .  banging  to  plalntUTs.  Tbe  second 
eonnt  charged  that  the  construction  of  the 
new  dam  caused  backwater  which  destroyed 
tbe  platntues*  water  power.  The  third  count 
charged  that  the  plaintiffs  owned  certain 
property  in  Dixon  suitable  and  convenient 
for  the  location  thereon  of  machinery  to  be 
operated  by  water  power  and  also  owned 
certain  water  power  created  by  the  old  dam, 
and  that  the  bnlldlng  of  the  new  dam  de- 
atroyed  the  water  power  and  injured  the  val- 
ne  of  the  plaintiffs'  premises.  The  fonrth 
comit  was  similar  to  the  third.  The  eighth 
count  charged  that  thei  plaintiffs  owned  cer- 
tain property  In  North  Dixon  suitable  for 
the  erection  and  maintenance  of  machinery 
to  be  operated  by  water  power  created  by 
the  old  dam  and  also  owned  the  right  to 
cut  a  raceway  around  the  north  ead  of  said 
^lam,  and  that  the  building  of  tbe  new  dam 
destroyed  the  water  power  and  greatly  dam- 
aged the  plalntlfb'  premises.  All  these  counts 
8D  upon  the  theory  that  the  building  of  the 
new  dam  destroyed  the  old  dam  or  destroyed 
the  water  power  created  by  the  old  dam.  In 
fact,  as  appears  from  tbe  statement  heretofore 
made,  the  old  dam,  as  a  means  for  the  devel- 
oping of  water  power,  was  destroyed  before 
tbe  construction  of  the  new  dam  was  begun, 
and  tbere  was  then  no  water  power  to  be 
destroyed.  The  water  was  running  uselessly 
fliron^  the  break  In  the  old  dam.  The  ap- 
pellants are  not  averred  to  have  been  under 
any  obligation  to  the  appellees  to  repair  or 
rebuild  the  old  dam  or  to  biiild  a  new  one. 
Had  they  done  nothing,  there  would  have 
been  neither  dam,  water  power,  nor  claim 
for  damages.  After  the  new  dam  was  built, 
the  water  was  raised  to  the  same  level  as 
before.  Had  tbe  old  dam  remained  intact, 
tbe  new  dam,  and  the  backwater  caused  by 
It,  woold  not  have  Interfered  In  the  slight- 
est degree  with  the  water  power  of  the  old 
dam.  The  head  was  the  same;  the  bound- 
arles  of  the  pond  were  the  same,  except  for 
tbe  narrow  space  between  the  two  dams: 
the  water  left  the  pond  at  the  same  place, 
flowed  through  the  same  race  and  bade  to 


the  river  at  the  same  level  as  belon,  bdow 
both  dams.  There  was  an  entire  failure  of 
evidence  to  sustain  these  counts. 

The  fifth  count  charges  that  appellees  were 
the  owners  of  the  undivided  half  of  the  old 
dam,  and  that  the.  appellants  chopped  and 
split  up  tbe  timbers  and  planks  and  dug  up 
and  carried  away  the  stone,  gravel,  soil,  and 
rock  In  said  dam  and  converted  It  to  OneAx 
own  use.  The  question  of  appellees'  owner- 
ship or  possession  of  any  part  of  the  dam  la 
In  controversy,  and  many  Instruments  have 
been  introduced  in  evidence  showing  much 
complication  in  the  title  to  the  dam,  the  sur- 
rounding premises,  and  the  water  power. 
Such  title  as  appellees  have  to  tbe  dam  de- 
scended to  them  from  their  fathft,  who  In- 
herited it  from  bis  mother.  She  derived  such 
title  as  she  possessed  under  the  will  of  her 
husband,  Charles  Godfrey,  who  died  in  1864. 
So  far  as  the  south  half  of  tbe  dam  is  con- 
cerned, tbe  question  of  ownership  was  decid- 
ed adversely  to  the  appellees  in  the  case  of 
Godfrey  ▼.  Dixon  Power  Co.,  supra.  Tbe 
south  half  of  the  dam  stands  upon  lot  1  of 
the  Mill  block.  In  the  case  dted  the  present 
appellees  sought  to  recover  from  the  appel- 
lants, in  an  action  of  ejectment,  that  part  of 
said  lot  1  on  which  the  dam  stood,  which 
tbe  plaintiffs  claimed  In  fee.  Tbe  plaintiffs 
were  defeated;  the  court  holding  that  the 
defendants'  plea  of  tbe  statute  of  limitations 
was  established.  The  appellees  contend  that 
this  Judgment  concerned  the  land,  only ;  that 
the  owners  had  severed  the  dam  and  water 
power  from  the  land ;  end  that  therefore  the 
adjudication  of  the  title  to  the  land  Is  not 
binding  as  to  the  dam.  Whether  severed  or 
not,  It  Is  certain  that  tbe  ownership  of  tbe 
dam  carried  with  It  the  right  to  have  It  oc- 
cupy tbe  land  on  which  It  stood,  and  that  so 
long  as  It  did  occupy  that  land  such  land  was 
capable  of  no  other  possession.  The  title 
to  the  dam  was  therefore  directly  In  con- 
troversy, for  If  the  plaintiffs  owned  the  dam 
they  had  the  right  to  the  possession  of  the 
land,  and  should  have  recovered  and  not 
been  defeated. 

Charles  Godfrey's  title  to  the  north  half 
of  the  dam  rests  upon  a  deed  to  blm  from 
William  W.  Heaton,  dated  May  13,  1857, 
purporting  to  convey  property  on  each  side 
of  tbe  river  and  the  undivided  half  of  the 
dam.  There  is  no  evidence  in  the  record  that 
HeatcHi  ever  had  iKwsesdon  of  any  of  the 
premises  described  In  this  deed,  the  dam  or 
the  water  power,  or  that  he  bad  any  title 
thereto.  A  deed  without  proof  of  possession 
or  title  In  the  grantor  is  not  evidence  of  title 
In  the  grantee.  Metropolitan  USevated  Rail- 
way Co.  v.  Eschner,  232  HI.  210,  83  N.  B. 
809. 

The  appellees  Insist  that  the  appellants 
should  not  be  permitted  to  deny  that  Heaton 
bad  an  Interest  In  tbe  dam  because  of  a  re- 
cital contained  In  ai  deed  from  John  Dement, 
who  was  one  of  the  appellants'  grantors,  to 
Harriet  Godfrey  and  James  B.  (barters,  dat- 
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ed Febrnary  28,  1867.  That  deed  conveyed 
to  the  grantees  the  "undivided  one-half  of 
any  excess  or  surplus  of  the  water  power 
created  by  the  present  dam  across  said  Rock 
riTer  at  Dixon,  In  said  county  of  Ijee,  and 
now  owned  by  said  John  Dement,  In  common 
with  the  said  Harriet)  Godfrey  and  James  B. 
Charters."  It  is  a  familiar  rule  that  the 
declarations  of  one  in  the  possession  of  land 
are  competent  to  show  the  character  of  his 
possession.  The  rule  has  no  application 
here.  The  competency  of  such  declarations 
is  limited  to  showing  the  character  of  the 
possession!  of  the  person  making  th«n  or  the 
title  by  which  he  holds.  Dodge  v.  Freed- 
man's  Savings  &  Trust  Co.,  93  U.  S.  379,  23 
L.  Ed.  920 ;  Bowen  v.  Chase,  98  U.  S.  254,  25 
ti.  Ei.  47.  The  appellants  do  not  claim  under 
the  deed  In  question,  and  the  recital  does 
not  qualify  the  character  of  their  grantor's 
poeseeslon  or  title.  It  is  not  competent  to 
prove  title  in  another.  The  evidence  was 
Insufficient  to  show  that  the  appellees  were 
the  owners  of  any  part  of  the  dam. 

The  sixth  and  seventh  counts  of  the  dec- 
laration aver  the  appellees'  ownership  of  lots 
5  and  6,  In  block  3,  in  Dlxcm,  and  of  certain 
water  power,  and  the  right  to  the  perpetual 
use  of  an  ardi  in  the  wall  of  the  race,  and 
of  the  use  of  a  strip  of  land  through  which 
to  convey,  by  shafting,  a  portion  of  their 
water  power  for  propelling  machinery  on  the 
said  lots.  They  then  aver  that  the  appellants 
constructed  across  said  strip  a  concrete  wall, 
14  feet  high  and  8  feet  wide.  The  wall  men- 
tioned is  the  wall  at  the  west  end  of  the 
race.  The  evidence  shows  that  this  wall  Is 
the  same  height  as  the  north  wall  of  the 
race ;  that  all  the  shafts  for  the  transmission 
of  power  to  the  south  side  of  the  street  are 
carried  over  the  latter  wall ;  that  the  street 
Is  four  or  five  feet  higher  than  the  wall ;  and 
that  there  Is  a  tunnel  under  the  street  for 
the  shaft  to  pass  through.  It  farther  ap- 
pears that  it  would  not  be  proper  to  run  the 
shaft  below  the  top  of  the  north  wall  because 
at  an  ordinary  stage  of  water  the  gear  wheel 
would  be  under  water.  When  the  knitting 
mill  which  formerly  stood  on  lot  5  was  In 
operation,  the  power  was  derived  from  a 
wheel  placed  north  of  the  north  wall  of  the 
race,  and  the  water  for  this  wheel  was  taken 
from  the  race  through  an  arch  in  this  wall. 
The  evidence  shows  that  the  shaft  by  which 
the  power  was  transmitted  passed  over  the 
wall  and  through  the  tunnel  yet  remaining^ 
under  the  street,  and  the  erection  of  the 
wall  complained  of  would  not  Interfere  with 
■nch  shaft 

Objections  are  made  to  the  giving  and  re- 
fusing of  instructions,  and  other  questions 
have  been  argued ;  but,  in  view  of  what  has 
been  said,  these  objections  and  questions  will 
not  probably  arise  on  another  trial,  and  are 
therefore  not  now  necessary  to  be  considered 
or  decided. 


The  judgment  will  be  reversed,  and  tha 
cause  remanded. 
Reversed  and  remanded. 


(247  IIL  <0.) 
BVANS  V.  MOOBB  et  al. 
(Supreme  Court  of  Illinois.    Oct  28,  1910.    Re- 
hearing Denied  Dec.  9,  1910.) 

1.  TBUSTS   d  92%*)— CONSTBtrOTIVIt    Tbusts— 

Paboi.  Pbomise. 

A  mere  parol  promise  of  a  grantee  or  devi- 
see to  hold  tne  title  to  real  estate  in  trust,  un- 
attended by  any  fraud  in  procuring  the  convey- 
ance or  devise,  does  not  raise  a  constructive 
trust 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
IMg.  i  141 ;   Dec  Dig.  {  92^.*] 

2.  Tbusts  (|  110*)— Rkbultino  Tbdsts— Bti- 

nSNCK— SUFTICIKNCT. 

Evidence  held  not  to  charge  a  devisee  as 
trustee  under  a  constructive  trust. 

[EM.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  f  160;   Dec.  Dig.  i  110.*] 

3.  Wills  (f  69*)— Conbidibation. 

An  agreement  b^  a  naturalized  citizen, 
who  was  a  childless  widower,  to  leave  all  his  es- 
tate to  a  nephew  who  resided  in  a  foreign  coun- 
try, if  he  would  come  to  this  country  and  be- 
come a  citizen  thereof,  is  supported  by  a  valid 
consideration,  and  when  performed  by  the 
nephew  the  agreement  is  binding. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent- 
Dig,  I  166;    Dec.  Dig.  f  OO.'i 

4.  Trusts    ({   356*) — Conveyance   of  Tbusx 
Pbopebtt— Title  of  Gbantee. 

Where  property  subject  to  a  trust  is  con- 
veyed in  violation  of  the  trust,  the  purchaser 
with  notice  of  the  trust  holds  subject  to  the 
trast  and  equity  will  impress  the  trust  on  the 
property  in  nis  ttands  and  compel  him  to  per- 
form it 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  iS  529-538;   Dec.  Dig.  |  356.*] 

K.  Equitt  (I  87*)— LnoTATioNS. 

A  court  of  equity,  in  a  case  in  which  its 
jurisdiction  is  exclusive,  la  not  bound  by  limita- 
tions applicable  to  actions  at  law,  but  may  re- 
strict or  enlarge  them  according  to  the  peculiar 
circumstances  of  the  case. 

[Ed.  Note.— For  other  cases,  see  EXiuity,  Dec 
Dig.  f  87.*] 

6.  Tbusts  (S  363*)— Equity  (f  87*)- EInfobce- 

vent— Laches. 

Testator,  who  had  orally  agreed  to  give  his 
property  to  a  nephew,  devised  the  same  to  a 
third  person,  who  frequently  declared  to  the 
nephew  that  he  held  the  property  for  his  bene- 
fit, and  that  be  would  turn  it  over  to  him  when 
his  habits  became  better,  or  when  he  married. 
The  third  i>erson  at  no  time  denied  holding  the 
property  in  trust  for  the  nephew.  He  and  the 
nephew  maintained  friendly  relations  for  many 
years.  Held,  that  the  right  of  the  nephew  to 
enforce  in  equity  his  rignts  a^inst  the  prop- 
erty was  not  barred  by  limitations,  nor  by  the 
nephew's  laches  in  delaying  to  sue  to  enforce 
the  trust  till  after  the  death  of  the  devisee. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  §§  568-673;  Dec.  Dig.  I  885;*  Equity, 
Cent  Dig.  if  24^^244;  Dec  Dig.  i  87.*] 

Appeal  from  Girctilt  Court,  Lee  County; 
Oscar  E.  Heard,  Judge. 

Suit  by  Samuel  T.  Evans  against  Ernest 
H.  Moore  and  others.  From  a  decree  for 
complainant,  defendants  appeal.    Affirmed. 


*V«r  otb«r  cases  ■••  sum  topic  and  sccUoa  MUMBKR  la  Deo.  Dig.  *  Am.  Dig.  Kay  No.  Scries  *  Rep'r  Indexc* 
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TMs  to  a  bill  In  equity  by  .appellee,  Samuel 
T.  Evans,  as  complainant,  against  appellants, 
who  are  executors,  heirs,  and  devlBCies  of 
John  H.  Moore,  deceased,  to  require  them 
to  account  for,  convey,  and  assign  to  com- 
plainant certain  real  estate  In  the  city  of 
Dixon,  III.,  and  certain  personal  property 
which  In  his  lifetime  belonged  to  David  L. 
Evans,  uncle  of  complainant,  and  was  by 
said  David  Ii.  Evans  devised  by  last  will 
and  testament  to  John  H.  Moore,  deceased, 
who  left  a  last  will  and  testament  devising 
the  same  property  to  his  children. 

David  L.  Kvans  was  originally  from  Wales, 
bnt  had  resided  in  the  city  of  Dixon,  IlL, 
□lany  years  before  his  death.  He  bad  been 
married,  but  his  wife  had  been  dead  a  long 
time,  and  they  had  no  children.  His  only 
living  relatives  were  a  brother,  two  sisters, 
and  nephews  and  nieces,  all  of  whom  resided 
in  Wales  and  were  citizens  of  Great  Britain. 
The  bill  alleges  that  in  the  latter  part  of 
1891  and  the  early  part  of  1892  David  L. 
Bvans  was  in  111  health  and  believed  he  had 
bnt  a  short  time  to  live;  that  he  wrote  to 
complainant,  asking  him  to  come  to  Dixon  as 
soon  as  possible  and  become  a  citizen  of  this 
country,  and,  in  consideration  of  his  doing 
so,  stated  he  would  leave  to  complainant  all 
his  property.  At  the  time  these  letters  were 
written,  the  complainant  was  25  years  old, 
a  single  man,  residing  with  his  parents.  The 
bill  alleges  that  in  consideration  of  the  re- 
quest and  promise  of  David  L.  Evans  the 
complainant  came  to  Dixon,  Dl.,  renounced 
allegiance  to  Great  Britain,  and  became  a 
dtlzen  of  this  country.  The  bill  alleges  that 
in  Noveml>er,  1894^  David  L.  Evans  was  tak- 
en seriously  ill,  and  believing  It  was  his  last 
Illness  he  consulted  with  one  Moses  C.  Wey- 
bam,  and  l>elng  of  opinion,  on  account  of 
complainant's  age  and  unsteady  habits,  it 
was  not  wise  to  vest  him  with  Immediate 
custody  and  control  of  the  property,  he  re- 
quested Weybnm  to  accept  title  to  it  and  hold 
it  in  trust  for  complainant;  that  Weybum 
declined  to  accept  the  trust  and  secured  the 
consent  of  John  H.  Moore  to  accept  the 
same,  and  said  Moore  promised  said  David  L. 
£:vans  to  acc^t  the  trust  and  hold  the  prop- 
erty for  the  benefit  Of  complainant,  and 
agreed  that  he  would  turn  It  over' to  com- 
plainant after  his  habits  became  steadier  or 
after  be  had  reached  years  of  greater  matu- 
rity ;  that  David  L.  Evans  was  at  that  tbne 
very  ill  and  confined  to  his  bed  and  unable 
to  give  the  matter  of  the  preparation  of  the 
will  personal  attention;  that  he  reposed 
great  confidence  In  Moore;  that  Moore  was 
then  giving  him  his  personal  attention  in  his 
Illness;  that  he  exercised  great  influence 
over  said  David  L.  Evans  and  promised  to 
consnlt  an  attorney  about  having  the  will 
prepared;  that,  either  through  a  fraudulent 
purpose  or  misunderstanding  as  to  the  prop- 
er way  to  carry  into  effect  the  expressed 
tntentionB  of  said  David  L.  Evans,  said 
Uoore  procured  the  will  to   bo  drawn  In 


such  manner  as  to  give  Him  the  property  ab- 
solutely and  not  In  trust ;  that  when  the  will 
had  been  so  drawn  said  Moore  took  It  to 
said  David  L.  Evans,  who  executed  It,  but 
was  at  the  time  so  weakened  by  disease  and 
his  mental  faculties  were  so  dulled  that  he 
did  not  comprehend  the  manner  In  which  the 
will  was  drawn.  The  bill  further  alleges 
that  after  the  will  was  executed,  and  before 
the  death  of  said  David  I^.  Evans,  said  Moore 
told  complainant  the  property  had  been  giv- 
en to  him  (Moore),  but  that  he  would  turn 
It  over  to  complainant  In  a  short  time ;  that 
said  David  L.  Evans  died  December  6,  1894, 
three  days  after  making  his  wUl,  and  Moore 
took  possession  of  the  estate  and  property  of 
the  said  David  L.  Evans  and  took  out  let- 
ters testamentary ;  that  said  Moore  dealt  out 
to  complainant  small  sums  of  mone7  from 
the  proceeds  of  said  estate,  and  allowed  him 
to  occupy  rooms  in  the  building  and  to  let 
rooms  to  other  parties  and  receive  the  rent 
therefor;  that  on  numerous  occasions  the 
said  Moore  professed  to  be  holding  the  prop- 
erty for  complainant,  and  kept  the  money  of 
said  estate  separate  from  his  own  private 
means  and  kept  a  separate  bank  aocount,  as 
executor;  that  he  never  assumed  to  com- 
plainant or  to  others  to  hold  the  property  ad- 
versely to  complainant,  but  acknowledged 
complainant's  rights  in  the  premises;  and 
that  complainant  never  learned  anjrtbing  to 
the  contrary  until  the  death  of  said  Moore, 
in  June,  1007,  when  it  appeared  by  his  will 
that  he  had  disposed  of  his  property  among 
his  children.  The  bill  prays  that  defendants 
be  ordered  and  decreed  to  convey  to  com- 
plainant, by  good  and  sufiBcient  deed,  the  real 
estate  owned  by  David  L.  Evans  in  his  life- 
time, and  that  they  be  required  to  account  to 
complainant  for  the  personal  property  and 
the  rents  and  profits  received  by  John  H. 
Moore  from  said  real  estate. 

The  answer  of  defendants  denied  that  any 
trust  relation  existed  between  John  H.  Moore 
and  the  complainant,  and  denied  all  the  ma- 
terial facts  alleged  out  of  which  It  was  claim- 
ed in  the  bill  the  trust  arose,  and  averred 
that  by  the  will  of  David  I*  Evans  John  H. 
Moore  became  the  absolute  owner  of  ail  the 
estate  and  property  of  said  Evans,  and  claim- 
ed and  asserted  such  ownership  from  the 
time  of  the  admission  of  the  will  to  probate 
until  his  death.  The  answer  also  set  up  and 
claimed  the  benefit  of  the  statute  of  limita- 
tions and  the  statute  of  frauds,  and  Interpos- 
ed the  defense  of  laches  as  a  bar  to  any 
relief. 

The  cause  was  referred  to  the  master  In 
chancery  to  take  the  proof  and  report  his 
conclusions.  The  master  reported  that  the 
complainant  was  not  entitled  to  the  relief 
prayed,  on  the  ground  that  there  was  an 
agreement  between  David  L.  Evans  and 
Moore  by  virtue  of  which  Moore  held  the 
property  for  complainant  as  trustee  of  a  con- 
structive trust.  He  found  that  the  agree- 
ment of  David  L.  Bvans  to  leave  his  proper-  > 
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ty  to  complainant  was  a  valid  and  binding 
contract  between  them.;  tbat  complainant  per- 
formed his  part  ot  it ;  that  Moore  bad  bu£3- 
cient  knowledge  of  the  agreement  to  charge 
him  with  notice  thereof ;  that  those  claiming 
under  him  in  eauity  took  the  property  as 
naked  trustees  for  the  benefit  of  complain- 
ant; that  the  statute  of  frauds,  under  the 
circumstances,  was  not  a  defense,  but  that 
complainant  was  chargeable  with  notice  of 
his  legal  and  equitable  rights  to  enforce  the 
trust  as  early  as  December,  1894,  but  falling 
to  take  <uiy  steps  to  do  so  until  the  com- 
mencement of  this  suit,  July  8,  1907,  he  la 
barred  by  laches  and  the  statute  of  limita- 
tions; that  but  for  laches  and  the  statute 
of  limitations  complainant  would  be  entitled 
to  a  decree  for  the  conveyance  of  the  real 
estate  to  him  and  for  an  accounting  for  the 
property  and  the  rents  and  profits.  He  re- 
ported the  defendants  were  entitled  to  a  de- 
cree dismissing  complainant's  bill.  Both  par- 
ties filed  objections,  which  were  overruled 
by  the  master  and  by  order  of  the  court 
stood  as  exceptions  on  the  bearing.  The  ex- 
ceptions filed  by  defendants  were  overruled. 
The  exceptions  filed  by  complainant  were 
sustained,  and  a  decree  entered  granting  the 
relief  prayed  for.  From  that  decree  the  de- 
fendants have  prosecuted  this  appeal. 

Henry  S.  Dixon,  Oeorge  C.  Dixon,  and 
John  B.  Crabtree,  for  appellants.  Trusdell, 
Smith  &  Leech,  for  appeUe& 

FARMER,  J.  (after  stating  the  facts  as 
above).  The  bill  In  this  case  proceeds  upon 
two  theories  recognized  by  both  parties  in 
their  briefs:  (1)  That  John  H.  Moore  was 
the  trustee  of  a  constructive  trust  arising 
out  of  the  facts  and  drcumstancea  under 
which  he  obtained  title  to  the  property  in 
controversy ;  (2)  that  David  L.  Evans  made 
a  valid  and  binding  contract  with  complain- 
ant to  leave  him  his  property,  and  that  com- 
plainant is  entitled  to  the  enforcement  of 
the  performance  of  that  contract  against  the 
devisees  of  John  H'.  Moore. 

First  On  the  first  ground  mentioned  we 
do  not  think  the  evidence  would  warrant  the 
relief  prayed  by  complainant  Conceding 
that  the  evidence  shows  Moore  promised  Da- 
vid li.  Evans  to  hold  the  property  in  trust 
for  the  benefit  of  complainant,  this  alone 
would  not  create  a  trust  which  could  be  en- 
forced where  the  statute  of  frauds  was  in- 
terposed as  a  defense.  A  mere  parol  prom- 
ise of  a  grantee  or  devisee  to  hold  the  title 
to  property  In  trust,  unattended  with  any 
fraud  in  procuring  the  conveyance  or  devise 
to  be  made,  does  not  raise  a  resulting  trust 
This  question  has  been  so  often  the  subject 
of  decision  by  this  court  that  it  will  be  un- 
necessary to  do  more  than  to  refer  to  some 
of  the  cases.  In  Lantry  v.  Lantry,  61  111. 
468,  464  (2  Am.  R^.  310),  will  be  found  a 
discussion  of  the  question  and  the  citation 
of  numerous  authorities.  In  that  case  It 
was  said:   "It  will  be  observed  that  in  all 


these  cases  there  is  something  mote  tiban  the 
mere  receipt  ot  the  title  to  real  estate  with 
a  parol  promise  to  hold  It  subject  to  a  trust 
There  is  an  interference  with  the  owner  ot 
the  property,  by  means  of  which  he  Is  induc- 
ed to  forego  the  execution  by  himself  of  his 
designs  for  the  benefit  of  a-  third  person,  and 
to  leave  the  execution  to  the  party  deluding 
him  by  a  false  promise  and  through  such 
false  promise  obtaining  title  to  the  property. 
•  •  •  If  A.  voluntarily  conveys  land  to 
B.,  the  latter  having  taken  no  measure  to 
procure  the  conveyance  but  accepting  it  and 
verbally  promising  to  hold  the  property  in 
trust  for  C.,  the  case  falls  within  the  statute, 
and  chancery  will  not  enforce  the  parol 
promise.  But  if  A.  was  Intending  to  convey 
the  land  directly  to  0.,  and  B.  interposed 
and  advised  A.  not  to  convey  directly  to  G. 
but  to  convey  to  bim,  promising  if  A.  would 
do  so  he  (B.)  would  hold  the  land  In  trust 
for  C,  chancery  will  lend  its  aid  to  enforce 
the  trust  upon  the  ground  that  B.  obtained 
the  title  by  fraud  and  imposition  upon  A." 
The  rule  announced  in  the  Lantry  Case  was 
not  new.  It  was  the  law  as  laid  down  In 
text-books  and  'followed  generally  by  all 
courts.  A  few  of  the  many  cases  decided 
since  the  Lantry  Case,  where  that  case  was 
cited  with  approval,  are  Walter  ▼.  Klock,  55 
lU.  362;  Fischbeck  v.  Gross,  112  lU.  208; 
Biggins  v.  Biggins,  133  111.  211,  24  N.  B.  616 ; 
ChampIIn  v.  Champlin,  136  111.  309,  26  N.  E. 
626,  29  Am.  St  Rep.  323;  Pope  v.  Dapray, 
176  111.  478,  62  N.  E.  58;  Williams  v.  Wil- 
Uams,  180  UL  861,  64  N.  E.  229 ;  Markham 
V,  Kateenstein,  209  111.  607,  70  N.  E.  1071. 

The  evidence  in  this  record  shows  that 
David  L.  Evans,  at  the  time  he  made  his 
will,  did  not  desire  or  Intend  then  to  idace 
the  title  In  complainant  Complainant  was 
to  some  extent  dissipated,  and  his  uncle 
thought  it  would  not  be  wise  to  give  him  the 
immediate  control  of  the  property.  For  that 
reason  he  desired  to  place  the  title  in  some 
one  else  for  the  time  being.  Moore  did  not 
solicit  or  request  tliat  the  devise  be  made 
to  him  to  hold  for  the  benefit  of  complatnant 
and  did  nothing  to  induce  it  to  be  so  made, 
beyond,  possibly,  promising  David  L.  Bvaiis 
to  hold  the  title  for  the  benefit  of  complain- 
ant until  he  was  more  mature  in  yean  and 
less  given  to  dissipation.  It  was  the  inten- 
tion and  desire  of  Evans  to  devise  the  prop- 
erty to  Moses  C.  Weybum  before  he  ever 
said  anything  to  Moore  about  it  Weybum 
testified  he  declined  to  accept  the  devise  and 
recommended  Evans  to  make  it  to  Moore, 
and  it  was  at  his  suggestion  that  the  devise 
was  80  made.  We  do  not  think  the  conten- 
tion of  the  complainant  that  Moore  fraudu- 
lently prevented  David  L.  Evans  from  ex- 
pressing in  the  will  the  trust  upon  which  the 
property  was  devised  is  sustained  by  the  ev- 
idence. There  is  no  proof  that  Evans  ever 
said  or  did  anything  to  indicate  that  he  in- 
tended or  thought  it  advisable  to  express  in 
the  will  the  trust  uiton  which  he  devised  the 
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property.  It  Is  true  tbe  will  states  that  all 
tbe  property  should  "go  to  and  be  the  ahso- 
Inte  property  of  the  said  John  H.  Moore." 
The  Trill  was  written  by  a  lawyer  of  high 
standing  In  the  profession.  In  the  presence  of 
Moore  and  Weybuni,  and  after,  as  testified 
to  by  Weybnm,  he  was  told  by  both  of  them 
the  purpose  for  which  the  deviw  was  made 
to  Moore.  Eirans  was  rery  Ul  and  feeble  In 
body  at  the  time  he  executed  the  will,  but 
according  to  the  testimony  of  Weybum, 
which  Is  uncontradicted,  his  mind  was  clear 
enoogh  when  he  gave  directions  for  the  prep- 
aration of  the  will  to  fully  understand  the 
pnrpose  of  making  It  and  the  disposition  he 
desired  to  make  of  his  property,  and  no  sug- 
gestion was  made  by  him  that  the  trust  be 
written  in  the  wlIL  Apparently  all  parties 
having  knowledge  of  the  transaction  relied 
on  the  verbal  promise  of  Moore  and  did  not 
think  it  necessary  to  write  in  the  will  the 
conditions  of  the  devise.  If  the  decree  de- 
];>ended  alone  upon  the  enforcement  of  a  con- 
stmctlve  trust,  we  are  of  opinion  it  could  not 
be  snstalned. 

Second.  The  proof  shows  that  David  h. 
Evans  came  to  this  country  from  Wales 
many  years  ago  and  had  lived  at  Dixon,  IlL, 
a  long  time.  He  was  a  childless  widower 
for  many  years  and  lived  in  rooms  in  the 
two-story  building  on  a  lot  owned  by  him  in 
the  city  of  Dixon,  which  constitutes  the  bulk 
of  his  estate.  At  the  time  of  his  death  he 
owned  personal  property  to  the  value  of 
$1,100.  All  his  relatives  lived  In  Wales  and 
were  citizens  of  Oreat  Britain.  In  the  latter 
part  of  1891  he  first  wrote  requesting  his 
nephew,  who  was  then  24  or  25  years  old,  to 
come  to  Dlxtm,  renounce  his  allegiance  to 
Great  Britain,  and  become  a  cltlsen  of  the 
United  States,  promising  If  his  nephew  would 
do  so  he  would  leave  him  all  his  property  at 
his  death.  Two  or  three  of  the  letters  writ- 
ten by  David  Ii.  BiVans  had  been  lost,  but 
members  of  the  family  of  complainant,  whose 
depositions  were  taken  in  Wales,  testified  they 
read  and  heard  read  the  lost  letters;  that 
In  tbem  David  L.  Bvans  urged  complainant 
to  come  to  Dixon  to  live,  and  said  If  be 
would  do  so  he  would  leave  complainant  all 
ot  bis  property  at  the  time  of  his  death,  as 
he  had  no  relatives  in  this  comitry  to  whom 
he  could  leave  It.  Three  letters  written  by 
David  I«.  Svans  to  his  nephew  in  February, 
1802,  were  Introduced  in  evldenca  In  one 
of  tbem  the  writer  states  he  Incloses  a  ticket 
from  Idverpool  to  Dixon  and  ISO  In  money. 
In  all  of  them  the  writer  expresses  a  great 
desire  that  complainant  come  to  Dixon  and 
become  a  citizen  of  this  country  as  soon  as 
lie  can,  nnder  tbe  law,  after  arriving.  In 
cne  or  more  of  than  he  states  he  has  made 
iOa  will,  and  exinresses  sodie  am>r^enslon 
aboat  whether  he  will  live  until  his  nephew 
aixlvea.  He  says  his  vrlll  is  in  the  vault  of 
tbe  Oty  National  Bank ;  that  John  H.  Moore 
and  a  Mr.  Carpenter  are  execntmrs  of  it, 
and  advises  complainant,  If  the  writer  should 


not  survive  until  he  arrives,  to  confer  with 
Moore  and  Carpenter,  in  the  hands  of  one 
or  both  of  whom  would  be  left  all  his  af- 
fairs. He  expresses  anxiety  that  complain- 
ant shall  take  out  his  first  papers  for  natu- 
ralization immediately  upon  his  arrival  at 
Dixon,  and  advises  him  to  take  possession  of 
the  building  at  once  If  he  (David  L.  Evans) 
should  not  be  alive  when  complainant  ar- 
rives. These  letters  show  conclusively  that 
David  Lk  Evans  promised  complainant.  In 
writing,  If  he  would  come  to  Dixon  and  be- 
come a  dtlzen  of  the  United  States  the  writ- 
er would  leave  him  all  of  his  estate  and  prop- 
erty. The  agreement  and  promise  were  in 
writing.  Complainant  complied  with  this  re- 
quest and  performed  the  conditions  Imposed 
upon  him  by  David  L.  Evans. 

An  agreem^t,  based  upon  a  valuable  con- 
sideration, to  make  a  particular  disposition 
of  property  by  will,  will  be  enforced  in  equity 
against  those  to  whom  the  legal  title  has 
descended,  and  tbe  remedy  will  not  be  allow- 
ed to  be  defeated  by  a  devise  or  cozTveyance 
daring  the  lifetime,  inconsistent  with  the 
agreement,  nnless  rights  of  purchasers  de- 
serving of  protection  have  Intervened;  and 
where  specific  performance  would  be  decreed 
between  the  original  parties  to  the  contract 
It  will  be  decreed  as  to  all  who  claim  under 
th«n,  nnless  Intervening  equities  would 
make  the  decree  an  injustice  to  the  parties. 
Whlton  V.  Whlton,  179  111.  32,  63  N.  B.  722; 
Hndnall  v.  Ham,  183  111.  486,  66  N.  B.  172, 
48  Ii.  R.  A.  667,  76  Am.  St  Rep.  124;  Os- 
wald V.  Nehls,  233  III.  438,  84  N.  EL  619.  The 
consideration  for  the  agre«nent  was  that 
complainant  should  leave  his  parents,  broth- 
ers, sisters,  and  other  relatives,  renounce  al- 
legiance to  the  land  of  his  birth,  come  to  this 
country  to  live,  and  become  a  citizen  of  the 
United  States.  It  was  not  a  case  of  a  prom- 
ise to  make  a  gift  without  consideration,  but 
was  an  agreement  made  upon  a  legal,  valid 
consideration,  and  when  performed  by  com- 
plainant the  agreement  became  binding  upon 
David  Ii.  Evans,  and  the  law  Imposed  upon 
him  the  obligation  of  performing  It.  Schntt 
V.  Missionary  Society,  41  N.  J.  Eq.  116,  3 
AU.  398;  Bush  v.  Whltaker,  46  Misc.  tiep. 
74,  91  M.  T.  SuK>.  616;  Spencer  v.  Spencer, 
26  R.  I.  239,  65  Atl.  637;  26  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  p.  26. 

It  is  Insisted  by  the  defendants  that  no 
services  were  performed  by  complainant  tor 
David  I/.  Evans  and  that  the  consideration 
for  the  agreement  was  inadequate.  The 
agreement  did  not  require  the  performance 
of  any  service  by  complainant  for  David  Lk 
Evans.  There  Is  no  evidence  In  the  record 
tending  to  show  that  David  L.  Bvans  con- 
templated or  required  the  perfbrmance  of 
any  swvlce  (or  his  benefit  by  complainant  as 
one  of  the  conditions  of  leaving  complainant 
his  property.  -David  L.  Blvans  appears  to 
have  been  engaged  In  no  business  at  the  time 
the  agreement  was  made  and  did  not  engage 

In  any  bnsiness  before  his  death..  He  lived  .> 
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in  rooms  In  his  building,  and,  when  well, 
kept  his  own  house  and  for  the  most  part 
IHrepared  his  own  meals.  He  seems  neither 
to  have  required  nor  desired  the  services  of 
any  one  else  exc^t  In  case  of  illness.  Upon 
the  arrival  of  complainant  at  Dixon  he  went 
to  the  rooms  of  bis  uncle  and  resided  there 
for  a  time  until  be  secured  employment,  after 
which  he  boarded  at  other  places.  When  his 
uncle  was  sick  he  returned  to  the  rooms  kept 
by  him  and  gave  him  such  attention  as  be 
was  able  to  do.  There  is  some  evidence  tend- 
ing to  show  that  occasionally  there  was  fric- 
tion between  the  uncle  and  nephew,  due, 
probably,  to  complainant's  drinking.  One 
witness  testified  be  heard  complainant  on  one 
occasion  speak  disrespectfully  of  his  uncle, 
and  say  he  could  see  him  die  and  tell  him 
he  had  to  die,  but  there  Is  no  other  testi- 
mony In  the  record  tending  to  show  any  lack 
of  respect  for  or  duty  toward  his  uncle  by 
complainant.  On  tbe  contrary,  aside  from 
drinking,  there  is  no  evidence,  excQ)t  that 
of  the  one  witness  referred  to,  that  com- 
plainant was  ever  lacking  In  respect  for  his 
uncle,  and  there  is  no  evidence  that  be  ever 
failed  in  the  performance  of  any  duty  or 
service  requested  or  desired  by  his  uncle,  ac- 
cept In  the  matter  of  drinking.  The  evi- 
dence does  not  show  that  complainant  was 
badly  dissipated,  but  that  he  drank  intoxi- 
cating liquors  chiefly  when  out  of  employ- 
ment and  occasionally  became,  to  some  ex- 
tent, intoxicated.  While  this  was  displeasing 
to  the  uncle,  it  was  not  a  condition  im- 
posed by  him  when  he  made  the  agreement  to 
leave  his  property  to  complainant  that  he 
should  abstain  from  the  use  of  intoxicating 
liquors,  and  it  clearly  appears  from  the  evi- 
dence that  David  L.  Evans  never  intended  to 
deprive  complainant  of  the  property  abso- 
lutely or  refused  to  perform  his  agreement 
because  of  his  nephew's  habit  of  drinking, 
but  merely  wished  to  postpone  the  time  when 
be  would  come  into  possession  and  control 
of  it  until  his  habits  had  been  improved. 
Nothing  complainant  did  or  failed  to  do  re- 
lieved David  L.  Evans  of  bis  obligation  to 
perform  bis  agreement  It  is  a  fair  Infer- 
ence, we  think,  from  all  tbe  evidence,  that 
John  H.  Moore  knew  of  the  agreement ;  but 
whether  be  did  or  not  is  unimportant.  He 
paid  no  consideration  for  the  title  to  the 
property,  and,  whether  he  had  knowledge 
of  the  agreement  or  not,  he  took  it  subject 
to  the  rights  of  complainant.  Upon  tbe  per- 
'  formance  of  the  contract  by  complainant 
David 'L.  Evans  became  trustee  for  his  bene- 
fit, and  Moore  took  the  property  subject  to 
tbe  trust,  and  his  devisees  took  It  in  like 
manner.  "Wherever  property,  real  or  per- 
sonal, which  is  already  Impressed  with  or 
subject  to  a  trust  of  any  kind,  express  or 
by  operation  of  law,  Is  conveyed  or  trans- 
ferred by  the  trustees,  not  in  the  course  of 
executing  and  carrying  Into  effect  the  terms 
of  an  express  trust,  or  devolves  from  a  trus- 
tee to  a  third  person  who  is  a  mere  volunteer 


or  Is  a  purchaser  with  actual  or  construc- 
tive notice  of  the  trust,  then  the  rule  is  uni- 
versal that  such  heir,  devisee,  successor,  or 
other  voluntary  transferee,  or  such  purchas- 
er with  notice,  acquires  and  holds  the  prop- 
erty subject  to  the  same  trust  which  before 
existed  and  becomes  himself  a  trustee  for  the 
original  beneficiary.  Equity  impresses  the 
trust  upon  the  property  in  the  hands  of  the 
transferee  or  purchaser,  compels  him  to  per- 
form the  trust  if  it  be  active  and  to  hold 
the  property  subject  to  the  trust,  and  rai- 
ders him  liable  to  all  tbe  remedies  which 
may  be  proper  for  oiforcing  tbe  rights  of 
the  beneficiary.  It  is  not  necessary  that 
such  transferee  or  purchaser  s|;iould  be  guil- 
ty of  positive  fraud  or  should  actually  Intend 
a  violation  of  the  trust  obligation.  It  Is 
sufficient  that  he  acquires  property  upon 
which  a  trust  is.  In  fact,  impressed,  and  that 
he  is  not  a  bona  fide  purchaser  for  a  valuable 
consideration  and  without  notice.  This  uni- 
versal rule  forms  the  protection  and  safe- 
guard of  the  rights  of  beneficiaries  In  all 
kinds  of  trust.  It  enables  them  to  follow 
trust  property — ^lands,  chattels,  funds  of  se- 
curities, and  even  of  money — as  long  as  it 
can  be  idmtified,  into  the  hands  of  all  sub- 
sequent holders  who  are  not  in  the  position 
of  bona  fide  purchasers  for  value  and  with- 
out notice.  It  furnishes  all  those  distinctive- 
ly equitable  remedies  which  are  so  much 
more  efficient  in  securing  the  beneficiary's 
rights  than  tbe  mere  pecuniary  recoveries  of 
the  law."  Pomeroy's  Eq.  Jur.  {  1048.  There- 
fore, unless  the  complainant  Is  barred  by 
laches  or  the  statute  of  limitations  from  as- 
serting his  rights,  we  think  he  is  entitled  to 
the  enforcement  of  the  agreement  of  David 
Lk  Evans  against  the  devisees  of  John  H. 
Moore. 

While  courts  of  equity  usually  follow  tbe' 
law  in  applying  the  statute  of  limitations, 
and  especially  so  In  cases  where  courts  of 
law  and  equity  have  concurrent  Jurisdiction, 
but  where  the  jurisdiction  of  courts  of  eq- 
uity is  exclusive,  it  is  not  bound  by  the 
limitations  applicable  to  actions  at  law,  but 
may  restrict  or  enlarge  them  according  to 
the  peculiar  circumstances  of  the  particular 
case.  "While  the  limitation  fixed  by  the 
statute  is  ordinarily  followed  as  a  con- 
venient measure  for  determining  the  length 
of  time  that  ought  to  operate  as  a  bar.  It  is 
not  regarded  as  conclusive  or  binding.  Re- 
lief may  be  refused  although  the  time  fixed 
by  the  statutory  limitation  has  not  expired, 
or  may  be  granted  although  the  time  of 
such  limitation  has  long  elapsed.  In  some 
cases  of  purely  equitable  jurisdiction  time 
may  never  be  a  bar."  19  Am.  &  Xing.  Ency. 
of  Law,  p.  IM.  "The  result  of  this  rule  of 
analogy  is  that  courts  of  equity,  in  cases 
in  which  their  jurisdiction  Is  exclusive, 
adopt  the  limitation  provided  by  statute  for 
analogous  remedies  at  law  aa  fixing  the  pe- 
riod beyond  which  any  delay  requires  ex- 
planation and  within  which  any  suit  may  be 
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broaght,  TinleBS  It  afflrmatlvely  appears  that 
pecnllar  facts  exist  whlcb  Jostuy  tbe  ap- 
plication of  some  equitable  exception  to  the 
ordinary  rules.  In  Short,  it  makes  the  stat- 
ute controlling  in  the  absence  of  proof  of 
special  circumstances  showing  that  its  strict 
application  would  work  Injustice  and  wrong. 
The  persuaslTeness  of  the  statute  acquires 
the  force  and  effect  of  absolute  law  unless 
the  inequity  of  such  an  application  of  the 
rule  Is  made  clearly  apparent"  Id.  pp.  180, 
101.  ThiB  rule  has  been  repeatedly  an- 
nounced toy  this  court  "The  statute  of  11m- 
itatlona  is  a  purely  legal,  as  contradistin- 
guished from  an  equitable,  defense,  and,  al- 
though courts  of  equity  will  ordinarily  act 
in  obedience  and  in  analogy  to  the  statute 
of  limitations,  yet  they  will  also,  In  proper 
cases.  Interfere  In  actions  at  law  to  prevent 
the  bar  of  the  statute  where  It  would  be  In- 
eqoltable  and  unjust  2  Story's  Eq.  Jur.  S 
1S21.  And  80  it  has  been  held  that  where 
the  obligation  Is  clear,  and  its  essential 
character  has  not  been  affected  by  the  lapse 
of  time,  equity  will  enforce  a  claim  of  long 
standing  as  readily  as  one  of  recent  origin, 
as  between  the  immediate  parties  to  the 
transaction."  Thomdike  t.  Tbomdike^  142 
m.  450,  32  N.  E.  610,  21  Ii.  B.  A.  71.  34 
Am.  St  Bep.  90.  In  Beynolds  t.  Sumner, 
126  HL  5S,  71,  18  N.  E.  334,  337  (1  Ii.  R.  A. 
327.  9  Am.  St  Rep.  523),  the  court  said: 
"Ordinarily,  courts  of  equity  adopt  the  time 
fixed  by  statute  for  'barring  claims  at  law, 
in  analogous  cases,  as  the  period  at  the  end 
of  which  they  will  conclude  recovery  in 
equity.  This  rule  Is  by  no  means  inflexible, 
and  Its  application  will  always  depend,  up- 
on consideration  of  the  allegations  and  proof, 
en  whether  the  presumption  from  which  the 
bar  arises  prevails.  The  presumption  aris- 
ing from  the  mere  lapse  of  time  may  be 
repelled  by  proof  of  other  facts  and  circum- 
stances Inconsistent  with  It  When  posses- 
sion of  trust  property  is  taken  by  the  trus- 
tee under  the  trust,  it  is  the  possession  of 
the  cestui  que  trust,  whether  the  trust  be 
express  or  implied,  and  cannot  be  adverse 
nntU  the  trust  is  openly  disavowed  or  denied 
and  this  fact  is  brought  home  to  the  knowl- 
edge of  the  cestui  que  trust."  In  Board  of  Su- 
pervisors V.  Winnebago  Swamp  Drainage  Co., 
52  IlL  209,  301,  it  was  said:  "The  fact  that 
the  statute  Is  positive  in  its  terms  will  not. 
under  all  circumstances,  operate  as  a  bar  in 
equity.  There  are  cases  in  which  a  court  of 
equity  will  not  permit  the  bar  of  the  statute 
to  be  Interposed  against  conscience,  and  It 
vUI  mpply  and  administer  a  remedy  with- 
in its  Jarlsdictlon  and  enforce  the  right  for 
the  prevention  of  a  fraud."  This  language 
was  dted  with  approval  in  Kelly  ▼.  Donlin, 
70  lU.  378,  and  Farwell  v.  Great  Western 
Td^^pb  Co..  161  m.  622.  44  N.  EL  801. 
AntborltieB  mit^t  be  multiplied,  but  we 
deem  the  rule  so  well  established  as  not  to 
require  the  further  citation  of  cases. 


The  question  iben  arises:  la  the  rule  an- 
nounced In  those  cases  applicable  to  this 
case?  We  think  this  qnestion  must  be  an- 
swered In  the  affirmative.  One  witness,  an 
old  lady,  who  was  preamt  when  the  will 
was  executed  and  signed  It  as  a  witness,  tes- 
tified she  heard  John  H.  Moore  say  to  the 
complainant,  immediately  after  the  will  was 
executed,  that  It  was  made,  that  everything 
was  all  right,  and  he  would  turn  the  prop- 
erty over  to  complainant  later.  A  large 
number  of  witnesses  testified  to  declara- 
tions by  Moore,  made  on  different  occasions, 
that  he  held  the  property  for  the  benefit  of 
the  complainant  To  some  of  them  he  stat- 
ed he  would  turn  it  over  to  him  when  his 
habits  became  better,  and  to  one,  at  least, 
that  he  would  turn  the  property  over  to  the 
complainant  when  be  married.  These  dec- 
larations were  made  frequently  up  to  within 
three  or  four  years  of  Moore's  death.  While 
there  is  no  proof  of  any  such  declarations 
or  statements  during  the  last  three  or  four 
years  of  his  life,  there  is  no  evidence  that 
he  at  any  time  dmied  holding  the  property 
in  trust  for  complainant  In  addition  to  the 
trust  relation  sustained  by  him  to  the  com- 
plainant, Moore  manifested  friendship  for 
and  a  deep  interest  In  the  welfare  of  com- 
plainant He  was  anxious  that  complainant 
should  become  a  Christian  and  Join  the  Bap- 
tist church  of  which  Moore  was  a  member. 
He  solicited  him  to  attend  church  and  Sun- 
day school  and  wrote  him  about  his  spiritual 
welfare.  Complainant  did  finally  Join  the 
church,  and  the  friendly  relations  between 
him  and  Moore  appear  never  to  have  been 
disturbed.  While  Moore  retained  possession 
and  control  of  the  property,  so  far  as  the 
record  shows  be  never  claimed  it  as  his  ab- 
solute property,  and  under  the  relations 
existing  between  him  and  complainant  and 
the  purpose  for  which  he  claimed  the  control 
of  the  property,  we  do  not  think  it  can  be 
said  that  Moore's  possession  was  adverse  to 
complainant  He  allowed  complainant  to 
keep  rooms  in  the  building  for  a  time  with- 
out the  payment  of  rent  He  also  allowed 
complainant  to  collect  rent  for  rooms  oc- 
cupied by  others  for  a  while.  At  one  time 
he  gave  complainant  $50  in  money  to  enable 
him  to  buy  a  bicycle.  His  conduct  and  dec- 
larations were  such  as  to  lull  complainant 
into  a  feeling  of  security  and  cause  him  to 
believe  that  Moore  would  do  precisely  as  he 
said  he  would  do  and  that  there  was  no  ne- 
oessity  for  any  resort  to  the  courts  to  secure 
his  rights.  Moore  kept  the  account  of  the 
estate  and  property  of  David  Ia.  Evans  in 
his  name  as  executor  and  separate  and  apart 
from  his  private  account  While  he  stated 
In  bis  fbial  report,  in  June,  1908,  that  as 
executor  of  the  David  L.  Evans  estate  be 
had  taken  possession  of  the  property  as  own- 
er In  fee  and  that  no  one  else  was  interest- 
Ied  In  It,  there  is  no  proof  that  complainant 
had  any  actual  knowledge  of  this  report;  ^ 
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and  even  If  be  had,  under  the  Sdndary  rela- 
tions ezlBtln?  between  him  and  Moore  and 
the  trust  and  confidence  reposed  in  Moore 
by  blm,  we  do  not  think  this  act,  alone, 
sufficient  to  charge  complainant  with  notice 
that  Moore  claimed  adversely  to  him.  The 
proof  Justiflefl  the  conclusion  that  complain- 
ant rtfralned  from  asserting  his  rights  by 
reason  of  the  assurances  and  conduct  of 
Moore,  and  it  would  be  Inequitable  and  un- 
conscionable to  permit  Moore,  or  the  devisees 
who  represent  him,  to  reap  the  benefit  of 
bis  own  wrong  by  sustaining  the  statute  of 
limitations  as  a  defense.  The  delay  of 
complainant  In  asserting  his  rights  worked 
no  injury  to  Moore  or  his  devisees,  and  they 
were  not  induced  to  do  anything,  or  refrain 
from  doing  anything,  that  iwould  make  It 
inequitable  to  require  them  to  account  to 
complainant  for  the  property  which,'  in  ef- 
fect, be  bought  and  paid  for  and  his  uncle 
intended  blm  to  have,  and  which  Moore  and 
his  devisees,  entire  strangers  to  the  blood 
of  David  Ii.  Evans,  never  paid  one  cent  for. 

For  the  same  reasons  that  equity  will  not 
permit  the  defense  of  the  statute  of  limita- 
tions, it  will  not  permit  laches  to  be  inters 
posed  as  a  bar  to  the  relief  sought  by  the 
complainant 

The  decree  of  the  drcult  court  will  be  af- 
firmed. 

Decree  affirmed. 


(147  UI.  60 

CCWNNOR  et  al.  v.  BOARD  OF  TRUSTEES 

OP  FIREMEN'S  PEJNSION  FUND 

OF  OITY  OP  CHICAGO  et  al. 

(Supreme  Otmrt  of  Illinois.    Oct  28,  19101    Re- 
hearing Denied  Dec.  8,  1910.) 

1.  JVDOVENT  (I  489*)— CotLATEBAL  ATTACK— 

Want  or  Jurisdiction. 

If  a  court  has  no  jarisdictlon  over  the  sub- 
ject-matter, judgments  rendered  In  respect  there- 
of are  void  and  can  be  attacked  collaterally  as 
effectively  as  they  can  be  in  a  direct  proceeding. 

[Ed.   Note.— For  other  cases,   see   Judgment 
Cent  Dig.  H  924,  925;    Dec.  Dig.  {  489.*] 

2.  JXTDOMCNT  (I  470*)— COIXATEBAl  ATTACK— 

JuBisDicTTON— Test. 

The  proper  test  as  to  whetiier  a  court  has 
JuTiadiction  of  the  subject-matter  is:  Would  that 
court  under  any  circumstances  have  the  au- 
thority to  enter  the  orders  and  Judgments  ren- 
dered? If  it  has.  it  has  jurisdiction  over  the 
subject-matter,  and  the  particular  questions  and 
circumstances  involved  and  determined  in  the 
case  cannot  be  inquired  into  in  a  collateral  pro- 
ceeding. 

[Ed.   Mote.— 'F»f  other  cases,   see   Judgment 
dent  IMg.  i  907 ;   Dec.  Dig.  {  470.*] 

&  MAifOAinrs  ({  100*)— JuBisDicTioN  or  Crt- 

ODiT  OonsT. 

The  drenit  court  has  Jnrisdictl(»  to  review 
by  mandamus  the  action  of  the  board  of  trus- 
tees of  the  firemen's  pension  fund  of  Chicago 
ia  passing  upon  applications  for  pensions. 

[Bd.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  II  206-210:    Dec  Dig.  i  100.*] 


4.  Mandaxus  (1 187*)— REvnew. 

An  erroneous  judgment  in  mandamus  can 
be  reviewed  only  by  direct  appeal  or  writ  of 
error. 

[Ed.  Note.— For  other  cases,  see  Mandamusi 
Cent  Dig.  H  427-137;   Dec/Dig.  {  187.*] 

5.  Judgment  (|  677*)— CONCLUSivKmcss— Pkb> 

SONS    CONCLCDED. 

A  jnd]^ent  rendered  in  a  court  of  compe- 
tent jurisdiction  is  conclusive  between  parties 
and  privies  as  to  all  matters  of  controversy  de- 
termined by  the  judgment,  and,  in  mandamus 
against  the  Ixwrd  of  trustees  of  the  firemen's 
pension  fund  of  Chicago  to  compel  the  board  tv 
place  relators  upon  the  roll  of  pensioners,  the 
board  of  trustees  represented  ali  persons  inter- 
ested in  the  fund  in  respect  to  the  defense,  in- 
cluding veteran  captains,  entitled  upon  discharge 
or  retirement  to  receive  a  pension  from  the 
fund,  so  that  such  captains  were  concluded  by 
the  judgment  though  they  were  not  made  pai^ 
ties. 

[Ed.  Note.— For  other  oases,  see  Judgment 
Cent  Dig.  H  1082,  1193 ;   Dec.  Dig.  {  677.*] 

Appeal  from  Branch  Appellate  Court,  First 
District,  on  Appeal  from  Circuit  Court  Cook 
County ;  Charles  M.  Walker,  Judge. 

Bill  by  Robert  J.  O'Connor  and  others 
against  the  Board  of  Trustees  of  the  Fire- 
men's Pension  Fund  of  the  City  of  Chicago 
and  others.  There  was  a  decree  of  dismissal, 
affirmed  in  part  and  reversed  and  remanded 
in  part  by  the  Appellate  Court  and  com- 
plainants appeal  from  the  Appellate  Court 
judgment  in  so  far  as  it  affirmed  the  decree 
of  the  trial  court  on  a  certificate  of  Import* 
ance.   Affirmed. 

Hayes  McKinney  (S.  P.  Shope  and  John  R. 
Cochran,  of  counsel),  for  appellants.  Edward 
J.  Brundage,  Corp.  Counsel,  and  Clyde  L. 
Day,  for  appellee  Board  of  Trustees.  Wil- 
liam A.  Doyle  (Joseph  J.  Thompson,  of  coun- 
sel), for  other  appellees. 

COOKE,  T.  The  appellants,  Robert  J. 
O'Connor,  John  J.  Evans,  and  Peter  J.  Vogt 
all  veteran  captains  In  the  Chicago  fire  de- 
partment and  entitled  to  retire  on  half  pay 
under  the  statute,  filed  their  bill  against  the 
board  of  trustees  of  firemen's  fund  of  the 
city  of  Chicago,  and  against  six  pensioners 
of  that  fund,  to  restrain  the  further  payment 
of  any  sum  to  the  said  six  pensioners  in 
the  way  of  pensions.  The  pensioners  made 
defendants  were  Mathias  Benner,  Arthur  J. 
Calder,  John  a  Schmidt  Adolph  Wllke,  John 
D.  Cevanaugh,  and  Daniel  H.  Flynn.  The 
defendants  filed  their  several  demurrers  to 
the  bin  of  complaint  and  the  same  were 
sustained,  and  on  motion  of  defendants  the 
bill  was  dismissed.  From  the  decree  sus- 
taining the  demurrers  and  dismissing  the 
bill  the  complainants  appealed  to  the  Appe- 
late Court  for  the  First  District  where  the 
decree  of  the  court  in  sustaining  the  demur- 
rers of  Benner,  Calder,  Schmidt  and  Wllke. 
and  dismissing  the  bill  as  to  them,  was  af- 
firmed, and  so  mudi  of  the  decree  aa  sus- 
tained the  demurrers  of  the  defendants  Flynn 
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and  Cayanangb  and  the  board  of  trnstees 
was  rerersed  and  the  cau^e  remapded,  with 
directions  to  overrule  said  demarrers.  The 
apptilants  then  prayed  for  and  were  allowed 
an  appeal  from  that  part  of  the  Judgment  of 
the  Appellate  Court  which  affirmed  the  de- 
cree of  the  circuit  court  as  to  the  appellees 
Benner,  Calder,  Schmidt,  and  Wllke,  togeth- 
er with  a  certificate  of  Importance,  and  the 
case  is  here  upon  that  appeal. 

As  to  the  appellees  Benner,  Oalder,  Schmidt, 
and  Wllke,  the  bill  alleged.  In  part,  that 
Mathlas  Benner  served  In  the  fire  department 
of  the  city  of  Chicago  from  April  6,  1859,  to 
July  16)  1879,  when  he  was  discharged  from 
the  service;  that  he  had  been  out  of  the 
service  for  28  years  when  he  applied  for  a 
pension ;  that  Arthur  J.  Gaidar  served  in  the 
flre  department  from  May  9,  1868,  until  July 

5,  1884,  when  he  resigned  in  order  to  avoid  a 
trial  npon  charges  which  had  been  preferred 
against  him  for  misconduct ;  that  he  had  been 
out  of  the  service  for  23  years  when  he  ap- 
plied for  a  pmsion;  that  Johi^  0.  SChmidl 
served  In  the  flre  department  from  April, 
ISeO.  until  Atigust,  1882,  when  he  was  dis- 
charged because  of  his  refusal  to  pay  Just 
debts  Incurred  while  in  the  service;  that  he 
bad  been  out  of  the  service  26  years  when 
he  applied  for  a  pension ;  that  Adolph  Wllke 
served  in  the  flre  department  from  January 

6.  1850,  imtil  January,  1868,  when  be  resign- 
ed; that  he  re-entered  the  service  December 
12,  1877,  and  served  until  September  1, 1881, 
when  he  again  resigned;  and  that  he  had 
been  out  of  the  service  27  years  whoi  be 
applied  for  a  pension.  The  bill  further  al- 
lied that  appellees  severally  applied  to  the 
board  of  trustees  of  firemen's  pension  fund 
of  the  city  of  Chicago  for  pensions ;  that  in 
each  instance,  upon  an  opinion  secured  from 
the  corporation  counsel  of  the  dty  of  Chi- 
cago, the  pension  was  denied ;  that  appellees 
then  filed  their  several  petitions  for  manda- 
muB  In  the  circuit  court  of  Cook  county  to 
compel  the  board  of  trustees  to  pay  them 
pensions  under  the  statute;  that  in  each  of 
these  cases  the  board  of  trustees  Interposed 
a  demnrrer  to  the  petition,  which  demurrers 
were  severally  overruled,  and,  the  board  haT- 
ing  In  each  case  elected  to  stand  by  its  de- 
murrer. Judgments  were  entered  severally  in 
favor  of  appellees,  and  the  board  of  trus- 
tees tn  each  case  prayed  an  appeal  to  the 
Appellate  Court;  that  these  appeals  were 
never  jwrfected,  and  the  board  of  trnstees, 
pursnant  to  the  orders  and  Judgments  of  the 
drcnit  court  in  the  mandamus  cases,  placed 
the  appellees  upon  the  roll  as  pensioners  and 
allowed  them  their  respective  pensions,  which 
have  since  been  regularly  paid. 

The  brief  and  argument  of  appellants  is 
very  voluminous,  and  many  reasons  are  as- 
signed why  the  Judgment  of  the  Appellate 
Court  Bhoidd  be  reversed.  Appellees  contend 
that  the  Judgments  in  the  mandamus  cases 
are  res  Judicata,  and  that  a  court  of  equity 
will  not  in  a  collateral  proceeding  Inquire  In- 


to the  validity  of  a  Jndgment  entered  by  a 
court  of  law  which  had  Jurisdiction  of  both 
the  parties  and  the  subject-matter.  To  this 
contention  appellants  reply  that  the  Judg- 
ments in  the  mandamus  cases  are  each  of 
them  absolutely  void  because  of  lack  of  Juris- 
diction in  the  circuit  court,  and  that  in  any 
event  they  could  not.  bind  appellants,  because 
they  were  not  parties  to  the  mandamus  pro- 
ceedings. The  contention  Is  correct  that  if 
the  circuit  court  had,  under  the  law,  no  Juris- 
diction over  the  subject-matter  of  those  cases, 
then  the  Judgments  are  each  of  them  void 
and  can  be  attacked  collaterally  as  eitective- 
ly  as  they  can  be  in  a  direct  proceeding.  Ap- 
pellants base  their  contention  that  the  circuit 
court  lacked  Jurisdiction  to  determine  the 
mandamus  cases  upon  the  ground-  that  the 
action  taken  by  the  board  of  trustees  in  pass- 
ing upon  applications  for  pensions  is,  under 
the  statute,  made  final  and  cannot  be  re- 
viewed or  inquired  into  by  any  court.  The 
proper  test  as  to  whether  the  circuit  court 
had  Jurisdiction  is:  Would  that  court  under 
any '  circumstances  have  the  authority  to  en- 
ter such  orders  and  Judgments  as  it  did  en- 
ter? If  it  had,  then  it  had  Jurisdiction  over 
the  subject-matter  and  the  particular  ques- 
tions and  circumstances  involved  and  deter- 
mined in  those  cases  cannot  be  inquired  into 
or  attacked  In  a  collateral  proceeding. 

Circuit  courts  have  Jurisdiction  to  hear 
and  determine  petitions  for  mandamus  in 
cases  of  this  class,  and,  if  tb.B  court  has 
committed  error  in  entering  Judgment  in  a 
petition  for  mandamus  where  the  facts  alleg- 
ed did  not  warrant  the  mtry  of  such  Judg- 
ment, relief  can  be  bad  only  through  a  direct 
appeal  or  upon  review  by  writ  of  error.  On 
this  question  of  Jurisdiction,  in  O'Brien  v. 
People,  216  m.  354,  363,  76  N.  B.  108,  HI 
(106  Am.  St.  Rep.  219),  we  used  the  follow- 
ing language:  "It  is  well  settled  that  Juris- 
diction, does  not  depend  upon  the  sufficiency 
of  the  bill.  If  the  court  has  Jurisdiction  of 
the  subject-matter  and  of  the  parties,  nothing 
further  is  required.  The  cause  of  action 
may  be  defectively  stated,  but  that  does  not 
destroy  Jurisdiction.  A  bill  may  state  con- 
clusions, but  if  not  demurred  to,  and  the  evi- 
dence supports  a  decree  conforming  to  the 
general  allegations  of  the  bill,  and  the  de- 
cree is  within  the  power  of  the  court  to  ren- 
der, the  court  has  Jurisdiction.  Jurisdiction 
is  the  power  to  hear  and  determine  the  sub- 
ject-matter in  controversy  between  the  par- 
ties to  a  suit.  If  the  law  confers  the  power 
to  render  a  Judgment  or  decree,  then  the 
court  has  Jurisdiction.  State  of  Rhode  Is- 
land V.  State  of  Massachusetts,  12  Pet.  6S7, 
9  I*  Ed.  1233;  United  States  v.  Arredondo, 
6  Pet  709,  8  L.  Ed.  S47;  Grlgnon's  Lessees 
V.  Astor,  2  How.  338,  11  L.  Bd.  283;  Apple- 
gate  v.  Lexington  Mining  Co.,  117  U.  S.  267, 
6  Sup.  Ct  742,  29  L.  Ed.  892.  Jurisdiction 
of  the  particular  matter  does  not  mean 
simple  Jurisdiction  of  the  particular  case  then 

occupying  the  attention  of  the  court  but  > 
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larlB<Uctl(m  of  the  class  of  cases  to  whlcb 
the  partlcnlar  case  belongs.  State  ex  reL 
▼.  Wolover,  127  Ind.  806,  26  N.  B.  762;  Jack- 
son T.  Smith,  120  Ind.  520,  22  N.  B.  431; 
Fields  V.  Maloney,  78  Mo.  172;  Dowdy  v. 
Wamble,  110  Ind.  280, 19  S.  W.  489.  Whether 
a  complaint  does  or  does  not  state  a  cause  of 
action  Is,  so  far  as  concerns  the  question  of 
Jurisdiction,  of  no  Importance,  for,  If  It  states 
a  case  belonging  to  a  general  class  over  which 
the  authority  of  the  court  extends,  then 
Jurisdiction  attaches,  and  the  court  has  pow- 
«t  to  decide,  whether  the  pleading  Is  good  or 
bad.  1  Elliott's  Oen.  Practice,  {  230;  Hunt 
T.  Hunt,  72  N.  Y.  217,  28  Am.  Rep.  129;  Wln- 
nlngham  y.  Trueblood,  149  Mo.  672,  51  S.  W. 
899.  Jurisdiction  does  not  depend  upon  the 
rightfulness  of  the  decision.  It  is  not  lost 
because  of  an  erroneous  decision,  however 
erroneous  that  decision  may  be." 

If  the  jurisdiction  of  the  court  extended 
over  that  class  of  cases,  It  was  the  province 
of  that  court  to  determine  for  itself  whether 
any  particular  case  of  that  class  was  within 
its  Jurisdiction,  and  whether  the  court  decid- 
ed correctly  or  not  cannot  be  inquired  Into 
in  a  collateral  proceeding.  If  error  Is  com- 
mitted In  that  regard,  it  can  only  be  taken 
advantage  of  by  appeal  or  writ  of  error. 
Gardner  v.  Maron^,  96  111.  652.  The  circuit 
court  had  Jurisdiction  over  the  subject-mat- 
ter Involved  In  the  mandamus  cases,  and  if 
any  error  was  committed  it  cannot  be  taken 
advantage  of  In  this  collateral  proceeding. 

Appellants  Insist,  however,  that  as  they 
were  not  made  parties  In  the  mandamus 
cases,  and  were  not  represented  there,  they 
are  not  bound  by  the  Judgments  entered  and 
have  a  right  to  attack  them  In  this  proceed- 
ing. Appellants  are  In  error  in  contending 
that  they  were  not  fully  represented  in  the 
hearing  of  those  cases  by  the  board  of  trus- 
tees. "It  is  a  well-settled  rule  that  a  Judg- 
ment rendered  in  a  court  of  competent  Juris- 
diction Is  conclusive  between  imrties  and 
privies  in  regard  to  all  matters  of  contro- 
versy determined  by  the  Judgment,  and  all 
persons  represented  by  the  parties,  both 
plalntUC  and  defendant,  are  bound  and°  con- 
cluded as  privies  by  the  Judgment  which  may 
be  rendered."  Singer  v.  Hutcblnson,  183 
lU.  606,  66  N.  E.  388,  76  Am.  St  Rep.  133. 
The  board  of  trustees  fully  represented  the 
appellants  and  all  others  Interested  In  this 
fund  in  the  action  taken  In  regard  to  the 
defense  In  the  mandamus  cases,  and  the  ap- 
pellants are  concluded  by  the  same. 

For  the  reasons  above  set  forth,  the  demur- 
rers of  the  appellees  to  the  bill  were  properly 
sustained,  and  the  Judgment  of  the  Appellate 
Court  must  be  affirmed.  As  appellants  are 
entitled  to  no  relief  in  this  collateral  pro- 
ceeding. It  is  not  necessary  to  notice  any  of 
the  other  points  raised. 

Tbe  Judgment  of  the  Appellate  Court  is 
affirmed. 

Judgment  affirmed. 


(M7  ni.  220.) 

PBOPLB  ▼.  BTRAUCH. 

(Supreme  Court  of  IlUnoii.    Oct.  28,  1910i    Be- 
hearing  Denied  Dee.  S,  1910.) 

1.  Cbhiinai.  Law  ({  1002*)— Afpba]>-Biix  or 
Exceptions— TiMB. 

A  bill  of  exceptions  must  be  taken  at  the 
term  at  which  the  raiinrs  were  made,  unless  the 
conrt  at  that  term  eztenos  the  time  within  whidi 
the  bill  may  be  signed  and  sealed. 

[E>].  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  2847-2861 ;  Dee.  Dig.  {  1092.*] 

2.  CanaNAL  Law  (<  1092*)— Apfsai/— Rxvnw 
— Pbeldiiraby  Objections. 

Alleged  error  in  overruling  a  motion  te 
quash  an  indictment  will  not  be  reviewed  where 
no  bill  of  exceptions  was  presented  at  the  tem^ 
nor  leave  asked  for  an  extension  of  time  beyond 
the  tenn. 

[E3d.  Mote.— For  other  eases,  see  Criminal  Law, 
Gent  IMg.  {§  2884-2861;   Dec.  Dig.  I  1092.*} 

8.   IWDICTMBNT   ASD    INFORMATION    (I    137*)  — 

State's  Attorney— CoKFUcrnNa  Posmoir. 
Where  there  was  nothing  to  show  that  the 
state's  attorney  acted  as  state's  attorney  and 
also  as  prosecuting  witness  in  securing  an  in- 
dictment against  accused,  except  the  fact  that 
he  signed  the  indictment  and  there  was  uncon- 
troverted  proof  that  he  appeared  before  the 
grand  jury  as  a  witness  at  the  request  of  its 
roreman  and  was  not  present  when  any  other 
witness  beside  himself  was  before  the  jury,  that 
he  was  there  as  a  witness  only,  and  told  the 
court  that  be  felt  that  he  could  not  have  any- 
thing to  do  with  the  case  except  as  a  witness, 
and  was  not  present  when  the  jury  were  dis- 
cussing the  evidence,  or  voting  on  the  indict- 
ment, a  motion  to  quash  because  he  acted  in 
incoDsistent  capacities  was  properly  denied. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  480-187;  Dee. 
Dig.  {  137.*] 

4.  Indictment  and  Intosmation  (|  139*)  >— 

Motion  to  Qdash— Plea. 

Where  accused  haa  pleaded  to  the  indict- 
ment,  he  may  not  as  matter  of  right  thereafter 
move  to  qnash  for  any  error  occurring  before 
the  grand  jury. 

[Ed.  Note.— For  other  eases,  see  Indictment 
and  InformaUon,  Cent  Dig.  i  478:  Dec  Dig. 
i  130.*] 

6.  Cbiminai.    Law    (|    801*)— Puea— Motiow 
TO   Withdraw— DiscKEiioN. 

Leave  to  withdraw  a  plea  of  not  ^ilty,  in 
order  to  move  to  quash  the  indictment,  is  within 
the  sound  discretion  of  the  trial  court 

[Ed.  Note.— For  other  casei^  see  Criminal  Law, 
Cent  Dig.  {  687 ;   Dec  Dig.  {  301.*] 

6i  Grand  3vvr  (|  84*)— lNDion«NT— Pamio- 

IPATION  OF  PBOSBCUTINa  ATTOBNET. 

Where  a  state's  attorney  is  to  t>e  a  witness 
before  the  grand  jury,  the  conrt  should  appoint 
a  special  state's  attorney  before  the  matter  i« 
presented  to  &e  grand  jury,  but  a  failure  to  do 
so  was  not  fatal  to  an  indictment  returned 
without  active  particii>Btion  on  the  part  of  the 
state's  attorney  except  as  a  witness. 

[E!d.  Note.— For  other  cases,  see  Oiand  Jnt7, 
Cent  Dig.  %  73;   Dec.  Dig.  {  84.*] 

7.  Indictment  and  Infobication  (|  83*)  — 

FOBM— SlGNATira*. 

In  the  absence  of  statutes  to  the  contrary, 
it  is  not  essential  to  the  validity  of  an  indict- 
ment that  it  be  signed  by  the  prosecuting  attor- 
ney. 

[EJd  Note. — For  other  cases,  see  Indictment 
aiid  Information,  Cent  Dig.  {{  182-137 ;  Dea 
Dig.  {  33.*] 
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&  llBXL  Am  Sl^ItDEB  (I  145*)  —  Cbikirai. 

"Libkl"— Ikdictmbnt. 

Cr.  Code,  8  17T  (Hnrd'a  Rev.  St.  1909,  c. 
8S),  define*  libel  aa  a  maliciooa  defamation,  ex- 
prtMcd  either  by  printing  or  by  signs  or  pi(>- 
tnres,  tending  to  impeacii  the  honesty,  integrity, 
Tirtne,  or  repntation,  or  publish  the  natnral  de- 
fects of  <Hie  who  is  alive  and  thereby  expose  Mm 
to  paUic  hatred,  contempt,  ridicnle,  or  financial 
injury.  Held,  toat  a  newspaper  article  publish- 
ed by  Accused  charging  prosecntor  with  Improp- 
er and  dishonest  actions  aa  state's  attorney,  and 
with  having  prostituted  his  office  for  lyrivate 
interests  and  political  porpoaes,  and  that  ne  was 
in  collnaion  with  violatorB  of  the  liquor  law, 
that  he  was  actuated  by  improper  motives  with 
reference  to  an  alleged  bridge  trust,  and  that 
there  was  no  doubt  bnt  that  such  trust  had 
"proven  a  fat  goose  to  some  one,"  tliat  there 
was  also  gt>od  ground  to  suspect  something  dis- 
honest and  crooked  in  the  matter,  and  that  it 
was  not  pKOsecntor's  purpose  to  enforce  the  law, 
was  libelous  per  se. 

[Eld.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {  4(H;  Dec.  Dig.  {  145.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  S,  pp.  4116-4125.] 

9.  Cbiminai,  Law  (!  1168^4*)— Wbit  o»  Eb- 
BOB— Objections  to  Jury— Review. 

An  objection  that  the  court  erred  in  refns- 
ing  a  challenge  for  cause  against  a  talesman 
who  was  afterwards  peremptorily  challenged, 
and  that  accused  during  the  trial  exhausted  aQ 
his  peremptory  challenges,  couid  not  be  review? 
cd  where  it  was  not  shown  tlwt  he  was  forced 
to  accept  an  undesirable  juror. 

[Bd.  Note. — For  other  cases,  see  Criminal  Law, 
&nt.  Mg.  K  S114-3125;   Dea  Dig.  {  1166%.») 

10.  Cbiminai.  Law  ({  1088*)— Wbit  or  Ebbob 

— RBCOBD— ATriDAVITS. 

Alleged  error  in  refusing  a  challenge  for 
cause  and  requiring  accused  to  exercise  a  per- 
emptory challenge  on  a  juror  cannot  be  brought 
into  the  record  on  a  writ  of  error  by  affidavits 
in  support  of  a  motion  for  a  new  trial. 

rEd.  Note. — For  other  cases.  See  Criminal  Law, 
Cent.  Dig.  SI  2746-2786 ;    Dec  Dig.  {  1088.*] 

11.  WrrirassEB  ({  372*)— Cbosb-Ezauinatioii 

Ibbblevant  Docoments. 

Where  complainant  bad  testified  that  he 
was  not  friendly  to  accused,  and  had  not  been 
friendly  with  him  since  1006,  the  court  did  not 
err  in  refusing  to  adndt  on  complainant's  cross- 
examination  an  open  letter  written  by  complain- 
ant to  accused,  and  published  some  time  prior 
to  the  alleged  libelous  publication  for  which 
accused  w«s  being  tried,  but  which  did  not 
Riate  to  the  same  subject. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  SS  1192-1199 ;   Dec.  Dig.  {  372.*] 

12.  llbkl  ard  si.andeb  ({  155*)— evidenck— 
Otheb  Pubucations. 

In  a  prosecution  for  libel,  articles  pub- 
Hshed  by  the  prosecuting  witness  reflecting  on 
accused  are  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  If  43(MS6;  Dec  Dig.  { 
155.*) 

13.  Crikiwai.  LAW-(f  661*)— BriDKfCB— SuB- 

BOtTNDINO    OlRCtTMSTANOBS. 

The  admissibility  of  surrounding  circnm- 
stanees  must  lie  determined  by  the  trial  judge, 
according  to  the  degree  of  their  relation  to  the 
fact  in  ecmtroversy,  in  the  exercise  of  a  sound 
discretion. 

[Ed.  Note.— For.  other  cases,  see  Criminal  Law, 
Dec.  Dig.  I  661.*] 

14.  Wtthbsses  (I  872*)— Cboss-Examinatioii 

— HOSTTLITT  TO  ACCUSED. 

Complainant  having  alixady  admitted  Ml 
hostility  to  accused  in  a  prosecution  for  libel. 


the  court  did  not  err  In  refusing  to  require  com- 
plainant to  answer  further  for  the  same  pur- 
pose, whether  in  a  debate  he  did  not  state 
that  accused  was  a  perjurer. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1192-1199;  Dec.  Dig.  {  372.*] 

15.  Cbiminal   Law    (|    706*)— Csoss-BxAia- 
RATION — Misconduct  or  Prosecutob. 

In  a  prosecution  for  libel,  accused  testi- 
fied that  he  did  not  have  any  unfriendly  feeling 
toward  complainant,  whereupon  the  state's  at- 
torney adted  him  on  cross-examination  whether 
he  had  not  published  an  article  in  a  newspaper 
stating  that  prosecutor  had  prostituted  the  office 
of  state's  attorney  for  his  private  interests  and 
for  political  purposes,  and  through  it  to  eke  out 
Us  spite  and  that  of  others.  An  objection  to 
the  question  being  sustained,  he  asked  whether 
accused  had  not  published  a  printed  handbill 
containing  a  similar  statement,  and,  this  being 
disallowed,  he  asked  whether  he  bad  not  printed, 
or  caused  to  be  printed,  an  article  opening  with 
the  chaive  "Let  every  man— let  every  citizen 
of  Carroll  county  take  this  statement  home 
with  him,"  followed  by  a  dmilar  charge  against 
complainant  insisting  that  he  was  entitled  to 

Srove  the  publication  of  such  articles  to  show 
efendant's  feelings.  Held,  that  it  did  not  ap- 
pear that  the  prosecuting  attorney  did  not  ask 
such  questions  in  good  faith,  and  that  accused 
was  not  prejudiced  by  their  rei)etition. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  706.*] 

16.  Libel  and  Si.andeb  (|  155*)— Offknbks— 
evidencx.* 

Evidence  as  to  what  accused  intended  by 
certain  portions  of  the  alleged  libelous  article 
was  inadmissible  under  the  rule  that  the  article 
must  be  construed  as  a  whole,  and  the  meaning 
gathered  by  determining  what  men  of  ordinary 
understanding  would  infer  therefrom. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  430-436;  Dec.  Dig.  f 
155.*] 

17.  Cbiuinal  Law  (J  822*) — Instbucttonb— 

CONStDEBATION. 

Instructions  given  in  a  criminal  case  must 
be  considered  as  a  whole. 

[Eld.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  1090-1995,  3158;  Dec  Dig.  |. 
822.*] 

18.  Libel  and  Szander  (J  154*)— Detenses— 
Tbuth— Burden  of  Proof. 

Though  truth  is  a  defense  to  a  prosecution 
for  libel  when  published  with  good  motives  and 
for  justifiable  ends,  the  burden  of  proof  there- 
of is  on  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {{  428,  429;  Dec  Dig.  i 
154.*] 

19.  Gbihinai,  Law  (|  811*)— Instbucttons— 

LiBKL  and  SLANDEB. 

In  a  prosecution  for  libel,  requests  to  charge 
calling  particular  attention  to  particular  por- 
tions of  the  alleged  libelous  article  were  properly 
refused. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  1787,  1069-1972;  Dec  Dig.  | 
811.*] 

20.  Obivinai.  Law  (S  786*)— CBEDisruTr  or 
Accused— Instbuctionb. 

A  request  to  charge  that  accused  was  a  com- 
petent witness,  and  uiat  his  testimony  should 
not  be  discredited  from  caprice  or  because  he 
was  the  defendant,  that  he  should  be  treated 
the  same  as  any  other  witness  and  subjected  to 
tbe  same  tests,  and  that,  while  the  jury  might 
consider  his  interests,  yet  they  should  also  con- 
sider  the   fact   that   he  was  corroborated    by 
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other  drcmnatantlal  evidence,  or  by  facts  and 
dicmnatancea  proved,  was  correct. 

[EM.  Note.— For  other  casea.  aee  Criminal  Law. 
Oent   Dig.  H  1T87,   189&-1901;    Dec.  Dig.   | 

21.  GBnnNAi.  Law  (i  1173*)— IwsTBuonoirB— 
Cbbdibiutt  op  Accused— Pbejttdicb. 

Accused  was  not  prejudiced  by  the  refusal 
of  an  instruction  as  to  the  weigiit  to  be  given 
to  his  testimony,  where  he  did  not  testily  to 
any  material  facta. 

[Ed.  Note.— For  other  caaea,  aee  Criminal  Law, 
Cent.  Dig.  H  3164^168;   Dec.  Dig.  |  U73.*] 

22.  Libel  and  Slandeb  (8  143*)— Pubuoa- 
TioN  Pkb  Sb  Libelous—Oood  Faith. 

Where  a  pnblication  was  libeloos  per  ae, 
it  was  not  material  that  portions  of  the  arti- 
cle were  published  in  good  faith ;  there  I>eing 
no  attempt  to  prove  that  the  charges  were  true. 

[Bd.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {  400 ;  Dec.  Dig.  I  143.*] 
28.  LiBEC  AWD  Slandkb  (I  162*)— Ptjbi-ioa- 

Tiov  LiBKLOUB  Pkb  Sb— PuiTiSHKERT— Fink. 
Where  accused  printed  a  publication  con- 
cerning cmnplainant  in  the  exercise  of  his  do- 
tiea  as  state's  attorney,  which  was  libelous  per 
se  and  charged  him  with  miscondnct  in  office, 
a  Judgment  imposing  a  fine  of  $300  on  his  con- 
viotion  was  not  excessive. 

(Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  t  447;   Dec.  Dig.  %  162.*] 

Oartwrlght,  Dunn,  and  Cooke,  JJ.,  dissenting. 

Error  to  Appellate  Court,  Second  District, 
on  Error  to  Circtilt  Court,  Ogle  County;  3. 
tL  Baume,  Judge. 

Andrew  Strancb  was  convicted  of  crim- 
inal libel,  and  he  brings  error.    Afllrmed. 

Franc  Bacon,  E  E.  Wingert,  and  O-  M. 
Grore^  for  plaintiff  in  error.  W.  H.  Stead, 
Atty.  Gen.,  W.  3.  Emerson,  State's  Atty., 
and  Balph  E.  Eaton,  Special  State's  Atty., 
for  the  People. 

GARTER,  X  Plaintiff  In  error  was  In- 
dicted In  Carroll  county  for  criminal  libel, 
and  on  a  diange  of  venue  to  Ogle  county  the 
first  trial  resulted  in  a  disagreement  and 
on  the  second  trial  a  verdict  of  guilty  was 
found  against  him,  the  court  thereafter  im- 
posing a  fine  of  $300  and  costs.  The  Appel- 
late Court  aflBrmed  the  Judgment  of  the  trial 
court.  This  writ  of  error  was  then  sued 
out 

Plaintiff  in  error  on  June  26,  1907,  and 
for  some  time  prior,  was  publisher  of  the 
Chadwick  Clarion,  a  newspaper  irablished  at 
Chadwlck,  in  Carroll  county.  He  was  also 
supervisor  of  that  county,  and  had  previous- 
ly been  postmaster  and  collector  of  his  town. 
The  complaining  witness,  Frank  J.  Stransky, 
was  on  June  26,  1907,  and  has  been  since 
1904,  state's  attorney  of  that  county.  During 
his  term  of  office,  he  assisted  the  state's 
attorney  of  Stephenson  county,  in  this  state, 
to  the  prosecution  of  corporations  and  per- 
sons forming  what  is  called  in  the  evidence 
the  "bridge  trust,"  for  alleged  violations  of 
the  laws  concerning  conspiracies  against 
trade.  In  1907  the  matter  of  tbe  illegal  sale 
of  liquor  on  election  day  was   before  the 


grand  Jury  of  Carroll  connty,  and  a  number 
of  citlaena  of  Chadwick,  including  plaintiff 
In  error,  were  subpcenaed  as  witnesses.  The 
question  also  apparently  came  up  as  to 
whether  a  certain  drug  store  In  Cliadwick 
bad  sold  liquor  on  that  day.  In  the  Issue 
of  his  newspaper  of  June  26th  the  plaintiff 
in  error  published  an  article  headed  "Stran- 
sky, Chadwick  And  the  Grand  Jury."  The 
portions  of  the  article  that  are  especially 
claimed  as  libelous  read  as  follows: 

"The  attention  of  the  last  grand  Jury  was 
directed  to  Chadwick.  Alany  of  Its  citizens 
bad  an  invitation  to  appear  t>efore  It,  and  so 
had  we.  The  result  of  the  stlr-np  has 
brought  out  comparatively  little  violations. 
Of  course;  it  was  not  so  much  concerning 
violations  than  to  get  a  little  political  capi- 
tal ont  of  it  and  some  new  material  for  at- 
tack. •  •  •  We  do  not  wish  to  crltldae 
any  honest  Intention  against  violations  of 
laws,  but,  so  far  as  the  state's  attorney  and 
his  local  henchmen  are  concerned,  there  was 
nothing  In  the  movement  but  spite  work  and 
a  chance  at  giving  as  a  good  grilling  before 
the  grand  Jury.  We  did  not  hesitate  in  the 
least  to  answer  every  fool  question  put  to  us 
by  the  conceited  fool  of  a  state's  attorney. 
Could  we  have  reversed  the  order  we  should 
bave  asked  him  whether  he  had  not  at  one 
time  drank  whisky  to  the  Chadwick  drug 
store  and  called  for  beer  as  a  wash;  also, 
whether  he  did  not  play  poker  with  a  Chad- 
wick gentleman  till  three  o'clock  to  the  morn- 
ing. We  have  been  more  Ihan  confirmed 
to  our  belief  that  the  attitude  of  Stransky 
to  connection  with  tlie  bridge  oombtoe  is  one 
that  will  not  bear  Investigation.  While  we 
bave  no  direct  knowledge  of  his  offering  his 
service  or  the  getttog  to  on  the  Stephenson 
county  prosecution,  we  are  satisfied  it  was 
at  his  Instigation.  •  *  •  There  are  some 
who  have  been  deluded  into  the  belief  that 
Stransky's  aim  is  to  enforce  the  laws.  •  •  • 
In  connection  with  the  bridge  investigation 
it  is  evident  an  idea  struck  him  that  had  a 
well-defined  purpose.  To  become  associated 
with  the  Stephenson  connty  attorney  made 
other  plans  feasible.  *  *  *  It  strikes  one 
peculiar  that  of  the  facts  gathered  in  Stephen- 
son county,  some  of  the  prtocipal  ones  have 
not  been  reached  or  even  an  attempt  has  beea 
made.  To  sum  it  all  up,  there  is  g^ood 
grounds  to  suspect  a  nigger  to  the  bush. 
Once  a  prosecution  started  in  one  county  it 
made  it  easy  to  brtog  other  violators  to 
terms.  There  wUl  be  nothtog  further  done 
to  Carroll  county  about  a  bridge  trust  One 
can  feel  safe  on.maktog  this  assertion.  There 
is  no  doubt  bnt  that  the  bridge  trust  lias 
proven  a  fat  goose  for  some  one.  •  •  * 
Tills  much  came  «at  of  it  while  Stransky 
was  quite  willtog  to  go  after  the  saloons, 
but  when  it  came  to  the  drug  store  he  was 
ready  to  shut  off  further  tovestlgatlon.  It 
la  a  fact  that  he  agreed  with  a   certato 
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gentteman  to'  call  off  on  the  iKiloOns  Wltb  a 
light  penalty  If  the  drug  store  crowd  wonld 
not  be  examined^" 

It  Is  urged  that  the  trial  court  erred  In 
refusing  to  quash  the  indictment  for  the  rea- 
son that,  while  the  grand  Jury  was  in  its 
private  room  investigating  the  indictment  of 
plaintiff  in  error,  the  presiding  judge  entered 
the  room  and  read  a  statement  concerning 
the  law  of  criminal  libel  from  some  type- 
written sheets.  Certain  affidavits  were  offer- 
ed concerning  this  point  It  appears  from 
them  that  some  time  during  Its  deliberations, 
and  before  tbe  indictment  in  question  was 
found,  the  Judge  was  requested  by  tbe  grand 
jury  to  give  instructions  on  tbe  law  of  libel, 
and  that  the  appearance  of  the  Judge  before 
the  Jury  was  in  response  to  that  request 
The  affidavits  do  not  set  up  any  improper 
statement  that  it  is  claimed  was  made  by 
tbe  Judge  to  the  grand  Jury,  but  it  Is  Insisted 
It  was  error  for  him  to  make  any  statement 
in  the  jury  room ;  that  all  instructions  to  the 
grand  jury  by  the  court  should  be  given 
In  open  conrt  The  record  shows  that  the  in- 
dictment in  this  caise  was  retarned  to  the 
Xoreniber  term,  1907,  of  the  Carroll  Ccmnty 
circuit  conrt  The  motion  to  quash  the  in- 
dictment was  made  on  Sfatfch  4,  1908,  and 
OTerrtded  on  March  6,  1806,  at  the  March 
term  ot  that  court,  bnt  a  Bill  of  exceptions 
was  net  then  presented  containing  the  evi- 
dence and  an  4ix«eptlon  to  the  ruling  of  the 
conrt  In  refusing  to  quash  the  indictment 
nor'  did  plaintiff  in  error  ask  leave  for  time 
to  present  such  bill  of  exceptions.  The 
leave  to  present  tlie  bill  of  exertions  was 
obtaltaed  on  I^ebmary  8,  1909,  after  plaintiff 
in  error  had  been  twice  tried  and  once  con- 
victed and  jndgmoit  pronounced  against  him. 

These  affidavits  were  presented  on  a  motion 
to  quash  at  the  March  term,  1008,  of  the  Cir- 
cuit court  of  C5arroll  county.  No  motion  was 
made  at  that  term  or  leave  granted  to  file  a 
bin  of  exceptions  of  the  matters  heard  at 
that' term.  The  leave  to  present  the  bill  of 
exceptions  in  this  case  vras  obtained  at  an- 
other term  nearly  a  year  later.  A  bill  of 
exceptions  must  be  taken  at  the  term  at 
which  the  rultogs  Were  made  unless  the 
cotirt  at  that  term  extends  the  time  within 
which  the  bill'  may  be  ^gned  and  sealed, 
rincfa  &  Co.  V.  Zenith  Furnace  Co.,  245  III. 
588,  92  N.  E.  621;. Village  of  Tranklin  Park 
y.  Franklin.  228  III.  591,  81  N.  E.  1132; 
Cdla  ▼.  Chicago  A  "Weetem  Indiana  Rail- 
road Ca,  217  111.  828,  75  N.  B.  373;  Congh- 
erty  v.  People^  118  III.  160,  8  N.  R  673. 
These  affidavits  are  not  properly  in  the  rec- 
ord before  this  court 

It  Is  further  urged  that  the  indictment 
dioiild  have  been  quashed  because  ii  Is 
dallned.  FrankUh  J.  Stransky,  the  state's 
attorney,  was  also  the  probeciitlng  witness 
in  this  casA  and  appeared  before  the  grand 
jmy  In  his  official  capacity  as  state's  attor- 
ney, examined  wltnes'ses,  and  prepared  and 
rinsed  Oie  indlMment    There  is  nothing  In 


the  record  to  support  these  contentions  ex- 
cept as  to  the  signing  of  the  indictment  On 
the  contrary,  the  uncontroverted  evidence 
shows  that  Stransky  appeared  before  the 
grand  jury  as  a  witness  at  the  request  of  its 
foreman;  that  he  was  not  present  at  any 
time  when  any  other  witness  besides  him- 
self was  l>ef ore  the  grand  jury  in  this  case ; 
that  he  was  not  there  as  state's  attorney, 
but  as  a  witness  only ;  that  he  told  the  court 
there  was  a  case  to  come  before  the  grand 
jury  in  which  he  was  to  be  prosecuting  wit- 
ness, and  that  he  did  not  feel  that  be  should 
give  the  grand  jury  any  instructions  or  have 
anything  to  do  with  the  case,  only  as  a  wit- 
ness ;  that  he  was  not  present  at  any  time 
when  the  grand  jury  were  discussing  the 
evidence  or  voting  on  the  case.  After  the 
denial  of  the  motion  to  quash  on  March  6, 
1908,  plaihtlff  In  error  pleaded  not  guilty. 
The  first  trial  was  then  had,  in  which  the 
Jury  disagreed.  January  16,  1900,  before 
the  commencement  of  the  second  trial,  plain- 
tiff to  error  entered  a  motion  for  leave  to 
amend 'his  motion  to  quash  the  indictment 
fot  thef  Reasons  just  stated.  A  defendant 
who  has  pleaded  to'  the  indictment  cannot 
as  a  '  matter  of  right,  thereafter  make  a' 
motion  to  quash  it  for  any  error  that  oc-' 
curred  before  the  grand  jury.  WhUe  the 
court  may  have  the  powef  to  permit  the  plea 
of  not  guilty  to  be  withdrawn  for  that  pur- 
poee,  the  exercise  of  such  power  rests  In 
the  sound  discretion  of  the  trial  court.  1' 
Bishop's  New  Crim.  Proc.  {{  761,  882.  The 
fact  that  the  state's  attorney  signed  the  in- 
dictment and  appeared  as  a  witness  before 
the  grand  Jury  was  as  well  known  to  plain- 
tiff in  error  and  his  counsel  at  the  time  the 
original  motion  was  made  to  quash  the  in- 
dictment as  it  was  nearly  a  year  later,  -when 
this  question  was  first  raised  in  the  trial 
court  After  the  indictment  was  returned  to 
the  November  term,  1907,  of  the  circuit 
court  of  Carroll  county  that  conrt  entered 
an  order  finding  Stransky  interested  as  a 
witness  In  said  cause  and  appointed  Ralph 
B.  Baton,  an  attorney,  as  special  state's  at- 
torney to  prosecute  said  cause.  The  court 
had  the  authority  (Lavin  v.  Board'  of  Com- 
missioners of  Cook  County,  246  HI.  496,  92 
N.  E.  291),  and  we  think  it  would  have  been 
the  better  practice  to  have  appointed  the 
spe<!ial  state's  attorney  before  the  matter 
was  presented  to  the  grand  jury.  The  gen- 
eral rule  is  that  in  the  absence  of  a  Stat- 
ute to  the  contrary,  It  Is  not  essential  to 
the  validity  of  an  indictment  that  it  be  sign- 
ed by  the  public  prosecutor.  Joyce  on  Indict- 
ments, {  447;  Commonwealth  v.  Stone,  1(M( 
Mass.  469 ;  Ex  parte  Lane,  135  TT.  S.  443,  10 
Sup.  Ct  760,  80  L.  Ed.  219  M  Bishop's  New 
Orlm.  Proc.  {  702;  Edwards  on  Grand  Jury, 
p.  184;  10  Ency.  of  PI.  &  Pr.  446;  22  Gyc 
252.  Our  statute  is  silent  as  to  the  signa- 
ture of  tbe  state's  attorney  on  the  indict- 
ment. His  signature  does  not  make  the  In- 
dictmenf   It  becomes  aif,l^§lgn^,y^je 
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returned  In  open  conrt  t>y  the  grand  Jurors 
with  the  Indorsement  thereon,  "A  true  bill," 
and  signed  by  the  foreman.  On  the  facts 
In  this  record  we  do  not  think  the  court 
erred  In  refusing  to  permit  plaintiff  in  error 
to  raise  this  question  for  the  first  time  after 
the  plea.  Nor  do  we  think  there  Is  anything 
shown  on  this  record  that  would  Justify  the 
court  in  quashing  the  lndl(itment  on  the 
ground  here  urged,  even  though  the  motion 
had  been  made  before  the  plea  of  not  guilty 
was  entered. 

It  was  admitted  on  the  trial  that  the  arti- 
cle set  forth  in  the  first,  second,  third,  and 
seventh  counts  of  the  Indictment  was  pub- 
lished by  plalntlfl  In  error  In  the  Chadwlck 
Clarion,  a  newspaper  controlled  and  edited 
by  him.  It  is  Insisted,  however,  by  plaintiff 
In  error  that  this  article  does  not  show  a* 
mallclons  defamation  or  one  .that  comes 
within  the  definition  of  libel  as  set  forth  in 
our  statute.  Section  177  of  the  criminal 
Code  defines  a  libel  as  a  "malicious  defama- 
tion, expressed  either  by  printing,  or  by 
signs  or  pictures  •  •  •  tending  •  •  • 
CO  Impeach  the  honesty,  integrity,  virtue  or 
raputatlon  or  publish  the  natural  defects  of 
one  who  )s  alive,  and  thereby  to  expose  him 
to  public  hatred,  contempt,  ridicule  or  finan- 
cial Injury."  Hurd's  Rev.  St  1909,  p.  786. 
The  parts  of  the  article  in  question  hereto- 
fore set  out  in  this  opinion  charge,  directly 
and  Indirectly,  that  the  state's  attorney  of 
Carroll  county  was  guilty  of  Improper  and 
dishonest  actions  as  a  public  official.  The 
remainder  of  the  article  (which  was  of  such 
length  that  "we  deem  it  unnecessary  to  set 
it  out)  does  not  lessen  in  any  particular  the 
force  of  the  charges  in  those  parts  which 
we  have  quoted.  The  article  charges  the 
said  Stransli^  with  having  prostituted  his 
office  for  private  interests  and  political  pur- 
poses for  spite;  that  he  was  In  collusion 
with  violators  of  the  liquor  law;  that  he 
was  actuated  by  Improper  motives  with  ref- 
erence to  the  bridge  trust;  that  there  was 
no  doubt  but  that  the  bridge  trust  bad 
"proven  a  fat  goose  to  some  one";  that,  to 
sum  it  all  up,  there  was  good  ground  to 
suspect  something  dishonest  and  crooked  In 
the  matter;  that  It  was  not  the  purpose  of 
the  state's  attorney  to  enforce  the  law. 
Manifestly  both  directly  and  by  thinly  veiled 
insinuation  it  charged  the  state's  attorney 
with  a  gross  abuse  of  his  office.  It  was  li- 
belous per  se.  People  v.  Fuller,  238  111.  116, 
87  N.  B.  336;  Hatch  v.  Potter,  2  Oilman, 
725,  43  Am.  Dec.  88;  MltcheU  v.  Milholland. 
106  IIL  176.  No  evidence  was  offered  as  to 
the  truth  of  any  of  the  charges.  This  arti- 
cle impeached  the  honesty,  Int^rlt?.  virtue, 
and  reputation  of  the  complaining  witness, 
and  thereby  exposed  him  to  public  liatred, 
contempt,  and  ridicule.  The  court  ruled 
properly  in  refusing  to  quash  the  indictment 
on  the  ground  that  the  article  was  not  libel- 
ous. 

Counsel  for  tlie  plaintiff  in  error  further 


urge  that  the  court  refused  a  challenge  for 
cause  against  one  of  the  talesmen  who  was 
afterward  peremptorily  challenged,  and  that 
plaintiff  in  error  during  the  trial  exhausted 
all  of  his  peremptory  challenges.  At  the 
time  this  Juror  was  excused,  the  plaintiff  in 
error  still  had  severeJ  peremptory  challenges, 
and  it  does  not  appear  that  an  undesirable 
juror  was  forced  upon  him.  This  question 
Is  attempted  to  be  preserved  in  the  record 
by  an  affidavit  in  support  of  the  motion  for 
a  new  trial.  Under  the  authorities  hereto- 
fore dted,  these  alleged  occurrences,  being 
shown  only  by  affidavit,  are  not  properly  pre- 
served for  review  here. 

The  plaintiff  in  error  next  insists  that  the 
trial  court  erred  in  improperly  restricting 
the  cross-examination  of  the  prosecuting 
witness.  On  his  cross-examination  Stransky 
was  shown  an  "open  letter"  addressed  by 
him  to  plaintiff  in  error,  which  he  admitted 
he  wrote  and  caused  to  be  published  before 
the  publication  upon  which  the  indictment 
was  founded.  This  letter,  on  being  offered 
In  evidence  by  plaintiff  in  error,  was  object- 
ed to  and  the  objection  was  sustained.  The 
letter  was  published  some  eight  months  be- 
fore the  alleged  libelous  matter.  It  did  not 
relate  to  the  same  subject  The  complain- 
ing witness  had  already  testified  that  he  was 
not  friendly  to  plaintiff  in  error,  and  had 
not  been  on  friendly  terms  with  him  since 
learning  about  his  connection  with  the  bridge 
trust,  some  time  in  1906,  and  that  he  did  not 
like  him  before  that  date.  He  further  tes- 
tified that  he  had  expressed  this  hostile  feel- 
ing more  than  once.  The  letter  showed  on 
Its  face  that  it  was  in  answer  to  a  prior  let- 
ter from  plaintiff  in  error.  Had  it  been  ad- 
mitted, the  offer  of  such  prior  letter  might 
have  followed,  and  that,  in  its  turn,  might 
have  brought  up  still  other  communications. 
This  would  have  raised  collateral  Issues 
which  bad  nothing  to  do  with  the  alleged 
libel.  The  rule  is  well  established  that,  in 
a  prosecution  for  libel,  articles  published  by 
the  prosecuting  witness  refiectlng  on  the  de- 
fendant are  incompetent  and  inadmissible. 
Were  such  publications  allowed  to  be  shown, 
the  complaining  witness  would  be  compelled 
to  defend  his  own  writings  without  in  any 
way  explaining  or  tending  to  explain  the 
character  of  the  libel.  Bee  Publishing  Go.  v. 
Shields,  68  Xeb.  750,  94  N.  W.  1029,  99  N. 
W.  822;  Newell  on  Libel  and  Slander,  p. 
520;  Quinby  v.  Minnesota  Tribune  Co.,  38 
Minn.  528,  38  N.  W.  623,  8  Am.  St  Rep.  6^; 
Maynard  v.  Beardsley,  7  Wend.  (N.  Y.)  560, 
22  Am.  Dec.  695 ;  Smurtbwaite  v.  News  Pub- 
lishing Co.,  124  Mich.  377,  83  N.  W.  116.  It 
is  contended  that  this  letter  was  admissible 
to  show  the  surrounding  circumstances  and 
give  the  Jury  an  opportunity  to  Judge  cor- 
rectly as  to  the  purport  of  the  alleged  libel- 
ous article.  The  admissibility  of  the  sur- 
rounding circumstances  must  be  determined 
by  the  trial  Judge  according  to  the  degree  of 
their  relation  to  the  fact  in  controversy  and 
Digitized  by  VjM^^IC    • 
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In  tlie  ^erdse  of  bis  sound  discretion.  Da- 
Tlscm  y.  People,  90  111.  221.  Neither  was  the 
letter  admissible  In  order  to  show  the  state 
of  feeling  of  the  complaining  witness.  It 
was  too  remote  and  would  open  a  field  of  col- 
lateral matter  too  wide  for  any  purpose  of 
real  justice.    Merrltt  t.  Merrltt,  20  111.  65. 

It  Is  also  urged  that  the  court  Improperly 
sustained  an  objection  to  a  question  put  to 
the  prosecuting  witness.  It  appears  that  the 
proeecntlng  witness  and  plaintiff  in  error  had 
a  Joint  debate  at  Chadwlck  In  1908.  The 
following  question  was  asked  as  to  that  de- 
bate: "Did  you  not  say  of  the  defendant  on 
that  occasion  that  he  was  a  perjurer?"  The 
only  purpose  of  this  question  was  to  show 
the  hostility  of  the  witness,  and  he  had  al- 
ready admitted  that  It  Is  insisted,  however, 
by  counsel  for  plaintiff  In  error  that  the  spe- 
cial facts  as  to  this  hostility  should  have 
been  allowed  to  be  shown.  The  character 
and  extent  of  the  feeling  of  hostility  enter- 
tained by  a  witness  should  be  permitted  to 
be  shown.  1  Thompson  on  Trials,  {  451; 
Roberts  v.  People,  226  lU.  296,  80  N.  E.  776; 
State  y.  Collins,  33  Kan.  77,  6  Pac.  368; 
Geary  y.  People,  22  Mich.  220;  Strange  v. 
Commonwealth  (Ky.)  64  S.  W.  980;  Jones 
y.  State,  76  Ala.  8;  Butler  v.  State,  34  Ark. 
480;  Stewart  v.  Klndel,  15  Colo.  539,  25 
Pac.  990;  State  v.  Dee,  14  Minn.  35  (Gil. 
27);  1  Greenleaf  on  Evidence,  §  450.  This, 
however,  had  already  been  shown  by  the  ev- 
idence^ If  this  question  had  been  answered, 
all  the  collateral  questions  raised  by  this 
joint  debate  might  have  been  brought  Into 
question.  While  there  should  not  be  any 
ondne  restriction  of  the  cross-examination  of 
the  complaining  witness,  a  large  discretion 
is  necessarily  left  to  the  trial  Judge  in  deter- 
mining questions  of  tills  character.  Spohr 
y.  City  of  Chicago,  206  111.  441,  69  N.  B.  515. 
Had  tbe  question  of  this  debate  or  of  the 
open  letter  been  gone  Into,  the  trial  court 
would  aUnoet  necessarily  have  been  forced 
to  abandon  the  trial  of  tbe  real  issues  and 
enter  Upon  those  that  were  wholly  immate- 
rial. Woods  y.  Dailey,  211  111.  495,  71  N. 
E.  1068.  Nothing  would  have  been  gained 
by  a  further  investigation  as  to  the  feel- 
ing or  prejudice  of  the  complaining  witness 
towards  the  plaintiff  In  error. 

Plaintiff  in  error  further  insists  that  re- 
versible error  was  committed  by  the  spe- 
cial state's  attorney  in  the  cross-examina- 
tion of  the  plaintiff  in  error.  He  was  asked, 
on  cross-examination,  whether  he  had  pub- 
lished in  the  issue  of  his  paper  July  8,  1908, 
an  article  containing  the  statement:  "Frank- 
lin J.  Stransky  has  prostituted  the  office  of 
state's  attorney  for  his  private  interests  and 
for  political  purposes  and  through  It  to  eke 
out  his  spite  and  that  of  others."  An  ob- 
jection to  this  question  was  sustained.  He 
was  then  asked  If  he  had  not  published  a 
printed  handbill  or  "dodger"  containing  a 
similar  statement.  An  objection  to  this  ques- 
tion was  sustained  by  the  court.    He  was 


then  asked  if  he  had  not  written  and  caused 
to  t>e  printed  in  the  same  month  an  article 
which  opened  with  the  statement,  "Let  ev- 
ery man, — let  every  citizen  of  Carroll  coun- 
ty,— ^take  this  statement  home  with  him," 
followed  by  a  charge  against  the  state's  at- 
torney similar  to  the  one  already  referred  to. 
An  objection  was  also  sustained  to  this  ques- 
tion. It  is  urged  that  the  continued  repeti- 
tion of  these  questions  tended  to  prejudice 
the  jury,  even  though  the  court  sustained  the 
objections.  The  plaintiff  In  error  testified 
that  he  did  not  have  any  unfriendly  feeling 
towards  the  prosecuting  witness,  and  it  was 
insisted  by  the  special  state's  attorney  that 
he  had 'a  right  to  prove  the  publication  of 
these  articles  by  plaintiff  in  error  In  order  to 
show  his  feeling.  Without  deciding  that  ques- 
tion, we  deem  it  sufficient  to  say  that  we  do 
not  think  the  prosecuting  attorney  asked 
these  questions  of  the  witness  from  an  im- 
proper motive,  or  that  he  persisted  in  ask- 
ing similar  questions  merely  for  the  purpose 
of  prejudicing  the  jury.  In  the  light  of  all 
the  facts  in  the  record,  we  do  not  think  the 
jury  were  improperly  prejudiced  by  these 
questions. 

Plaintiff  in  error  next  contends  that  tlie 
court  erred  in  excluding  evidence  offered  by 
the  plaintiff  In  error  as  to  what  he  intended 
by  certain  portions  of  the  alleged  libelous 
article.  The  rule  is  that  in  the  construction 
of  an  article  such  as  this  the  whole  of  the 
language  of  the  article  must  be  read  together 
and  the  meaning  of  any  part  gathered  from 
the  reading  of  the  whole  article.  The  test 
is:  What  would  meh  of  ordinary  under- 
standing infer  from  the  words  of  the  libel? 
People  y.  Fuller,  supra;  Newell  on  Ubel 
and  Slander,  p.  301;  Townshend  on  Slander 
and  Libel  (2d  Ed.)  {  139.  The  sense  in  which 
the  publisher  meant  the  language  cannot  be 
material.  When  a  party  has  clearly  Imputed 
wrongdoing  on  the  part  of  another,  he  can- 
not afterwards  be  permitted  to  say :  "I  did 
not  intend  wliat  my  words  legally  imply." 
The  guilt  of  plaintiff  In  error  must  be  de- 
termined by  tbe  article  itself  and  the  mean- 
ing that  would  naturally  be  attributed  to  the 
words  used  therein,  and  not  by  any  unex- 
pressed meaning  unknown  to  tbe  readers  of 
the  article.  State  v.  Heacock,  106  Iowa,  191, 
76  N.  W.  654;   MUler  y.  Johnson,  79  111.  68. 

Plaintiff  in  error  argues  at  length  in  re- 
gard to  the  giving  and  refusal  of  Instruc- 
tions. Twenty-two  were  given  for  the  peo- 
ple, 18  for  plaintiff  in  error,  and  21  asked  by 
him  were  refused.  Plaintiff  in  error  argues 
that  substantially  all  of  those  given  for  de- 
fendant In  error  were  erroneous,  and  that  all 
the  refused  Instructions  were  Improperly  re- 
fused. It  is  insisted  that  the  first  instruc- 
tion for  the  people  is  misleading  because, 
after  setting  out  the  definition  of  criminal 
libel  as  given  in  section  177  of  the  CMmlnal 
Code,  it  afterwards,  in  repeating  the  sub- 
stance of  the  definition,  left  out  tbe  word 
"thereby,"  as  given  in  the  statute.    ®r«j*fliC 
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^ot  tblnk  It  possible  ttuvt  the  Jury  w«re  oiifh 
led  on  this  account       ', 

.It  is  Insisted  tiiat  the  siztb  instruction  giv- 
en for  ttie  people  permitted  the  jury  to  Judge 
of  the  libelqus  article  as  ordinary  and  rea- 
0onat>le  men  would  in.  the  light,  of  the  sur- 
rounding circumstances,  and.'  that  the  In- 
struction did  not  confine  the  Jury  to  the  facts 
and  circumstances  in  evidence.  We  do  not 
think  this  instruction  is  open  to  this  criti- 
cism. If  it  were,  the  other  Instructions  giv- 
en clearly  tell  the  Jdry  that  they  were  lim- 
ited to  the  facts  and  circumstances  In  evi- 
dence^ and,  as  instruction  No.  6  did  not 
direct  a  verdict,  it  iuust  necessarily  be  con- 
sidered In  connection  with  all  the  other  In- 
structions. 

Other  instructlohs  given  for  the  people  are 
(^mplalded  of  because,  it  is  alleged,  they  put 
the  burden  of  proof  as  to  tiie  truth  of  the 
article  in  question  upon  plaintifT  in  error. 
'  At  common  law  the  truth  could  not  be  shown 
In  the  defense  of  a  prosecution  for  libel. 
The  rule  is  changed  in  this  state,  and  the 
tnitii  is  no#  a  defense  when  published  with 
good  motives  and  for  Justifiable  ends.  It  is, 
however,  an  affirmative  defense-  and  must  be 
proved  by  the  defendant  People  ▼.  Fnllelr, 
supra.  The  Instructions  In  ^^ueetlon  were  In 
barmony  with  this  rul& 

It  is  further  Insisted  that  certain  Instnus 
tlons  for  the  people  failed  to  tell  the  Jury 
that  when  the  words  of  an  alleged  libel  could 
have  two  meanings,  one  harmless  and  the 
other  libelous,  the  Innocent  one  should  be 
taken.  The  Instructions  In  question  are  not 
open  to  this  charge.  Turthermare,  other  In- 
structions given  for  the  plaintiff  in  error  fol- 
ly set  out  his  contoitlon  on  this  qne8ti(Hi. 
Neither  is  there  basis  for  counad's  contention 
that  certain  instructions  for  the  pex>ple  took 
from  the  Jury  the  right  to  determine  the  law 
aa  well  as  the  facts  In  the  case. 

The  complaint  as  to  the.  refusal  of  the 
court  to  give  the  first,  second,  tliird,  fifth, 
eighth,  nlDtb,  and  trath  Instructions  asked 
by  plaintiff  In  error  is  without  merit.  Bach 
of  these  instructions  called  particular  atten- 
tion to  isolated  portions  of  tlie  article  in 
question.  The  rule  is  too  well  settled  to  re- 
quire a  citation  of  authorities  that  such  in- 
structions are  improper.  Other  refused  in- 
structions oast  upon  the  people  the  burden  of 
proving  the  falsity  of  the  statements  in  said 
libelous  article.  The  truth  as  to  this  arti- 
cle was  an  afSm^ative  defense  resting  upon 
the  plaintiff  In  error.  Peoi^e  v.  Fuller,  supra. 
Certain  other  refused  Instructions  were  cov- 
ered by  those  that  were  given. 

The  fourteenth  refused  Instruction  stated 
that  plaintiff  in  error  was  a  competent  wit- 
ness and  that  his  testimony  should  not  be 
discredited  from  caprice  or  because  he  was 
the  defendant  that  It  should  be  treated  the 
•ame  as  that  of  any  other  wltnew  and  sub- 
jected to  the  same  tests,  and,  while  the  Jury 
might  consider  hlff  interest  In  the  result  of 


the  trial,  yet  they  «boid4  also  take  Into  IKHh- 
sideratiou  thei  fact,  If  it  was  a  fact,  tl^at  he 
was  corroborated  by  other  credible  evidence 
or  by  facts  and  circumstances  proven  on  the 
trial.  This  instruction  stated  a  correct  rule 
of  law,  and  could  properly  have  been  given. 
McElroy  v.  People,  202  111.  473,  66  N.  B.  1058; 
Schultz  V.  People,  210  lU.  196,  71  N.  E.  405. 

Plaintiff  In  error,  while  called  as  a  wit- 
ness, did  not  testify  as  to  any  material  facts, 
and  tbierefore  there  was  no  testimony  In 
the  case  that  corroborated  him.  His  testi- 
mony could  pot  have  Infiueiaced  the  verdict 
The  article  was  libelous  in  itself.  His  tes- 
timony, in  substance,  was  as  to  only  a.fevr 
of  the  less  serious  charges  In  said  article, 
claiming  that  they  were  published  In. good 
faith.  The  fact  that  they  were  published  in 
good  faith  could  have  no  bearing  on  the 
question  at  Issue  unless  the  charges  were 
true.  No  attempt  was  made  to  show  that 
they  were  true.  The)  queatlon.  Of  good  ifaith 
could  therefore  have  no  bearing  except  as  to 
the  amount  of  the  fine.  With  this  the  Jury 
were  not  concerned.  They  Miiy  found  wheih* 
.er  be  was  guilty  or  Innocent  and  the  court 
fixed  the  fine.  We  do  not  think  the  refusal 
of  this  instruction  Injured  platotlff  in  error. 

The  Instructions,  taken  as  a  series,  fully 
and  fairly  Instructed  the  Jury  as  to  the  law 
of  the  case.  While  there  was  some  Inac- 
curacy In  some  of  the  Instructions,  It  la  Im- 
practicable to  require  absolute  accuracy.  It 
is  suflldent  If  they  substantially  present  the 
law  of  the  case  fairly  to  the  Jury.  Bltznum 
V.  People,  HO  111.  862. 

It  is  admitted  that  plaintiff  In  error  wrote 
the  article  In  question.  It  was  clearly  libel- 
ous, and  no  attempt  was  made  to  abbw  tbat 
the  charges  were  true  or  that  the  main  por- 
tions of  the  article  were  published  with  Jus- 
tifiable motives.  The  plaintiff  In  error  was 
admittedly  guilty.  Considering  the  nature 
of  the  article  in  question,  thei  fine  was  cer- 
tainly not  excessive.  Under  sflch  clrcnm- 
Btancea,  this  court  will  not  reverse  a  Judg- 
ment for  slight  errors  committed  on  the  trial 
when  It  can  see  they  did  not  affect  the  re- 
sult WlBtrand  v.  People,  218  111.  823,  75  N. 
E.  891,  and  cases  cited. 

The  Judgment  of  the  Appellate  Court  la  af- 
firmed. 

Judgment  affirmed. 

OARTWBIOHT,  DUNN,  and  COOKE,  JJ, 

dissenting. 

(tn  nt  IT.) 

RTTDOIiPH  WDBI/ITZiaEl  CXX  T.  VtCKX^ 
SON. 

(SapicBM  Coart  of  lUlnois.    Oct  28,  19ia 

Rehearinc  Denied  Dee.  S,  1810.) 

1.  OotniTft  n  190*)— Tnn  lOa  Fiuno— Exnif- 

BIOH  BT  STIPUIJiTIOM. 

The  time  for  flliag  a  bill  of  cxccpUona  in  a 
case  of  the  fourth  cktas  was  extended  by  »tii>«i- 
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Udoas  of  th^  parties  qnd  orders  of  the  mnnlcl- 
paJ  conrt  entered  thereon  niore  than  SO  days  aft- 
er jndgment,  and  the  bill  of  ezceptions  was  not 
filed  withiti  80  days.  S«M,  that  as  the  munic- 
iiml  coart  under  Municipal  Goart  Act,  {  28, 
par.  6  (Hard's  Rev.  SL  1909,  c.  S7,  {  286),  had 
BO  power  in.«  case  of  the  foarth  class  to  extend 
the  time  for  filing  a  bill  of  ezceptions  by  an  or- 
der made  idoi«  turn  30  days  after  entry  of  judg- 
ment, a  bin  ot  exceptions  so  filed  was  no  jftit 
of  the  record  on  appeal,  though  the  extension 
ordered  on  stipaliatiiHi  of  the  parties. 


fEM.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  I  190.*] 
2.  Statutes  (J  181*)— Cokstbuotiok— Iittbit- 

nON  OF  IiEUJISLATUKE. 

The  mere  fact  that  a  ceirtain  construction 
•f  a  sGatvte  will  work  Injustice  will  not  prevent 
the  conrts  from  so  construing  it,  when  that  is 
the  only  fair  and  reapoaable  inference  from  the 
woidlQg  of  the  statute. 

IBi.  Note.— For  other  cases,  see  Statutes, 
Ont.  Dig.  I  282 ;  Dea  Dig.  |  laL*] 

&  Stipulations  (I  8*)  —  Matikim  Whioh 

Mat   BK   STtPXTLATBD. 

Counsel  cannot,  by  stipulation,  avoid  the 
Rqnirement  of  the  statute  requiring  that,  in 
cases  of  the  fourth  Class  in  the  municipal  court, 
the  statement  or  stenographic  report  shall  be 
filed  within  30  days  after  judgment,  or  within 
such  further  time  as  shall,  within  such  30  days, 
be  ordered. 

[Ed.  Mote.— For  other  cases,  see  Stipulations, 
Gent.  Dig.  {  2;    Dec.  Dig.  {  3.*] 

4.  Appkai.  and  Bbbob  (S   1082*)— Buib   or 
CoTTBT— Objkotion  Not  Waived. 

l%e  objection  that  a  bill  of  ezceptions  was 
not  filed  within  the  time  required  by  statute 
will  not  be,  held  to  be  Waived  for  failure  to 
make  such '  objection  in  the  Appellate  Court 
where,  under  rule  16  (225  111.  16,  %  N.  B.  vii), 
no  certified  briefs  and  arguments  have  been  filed 
in  the  Supreme  CSourt  to  enable  it  to  determine 
what  aaestions  were  presented  in  the  Appellate 
Court 

IBA,  Note.— For  otiier  cases,  see  Appeal  and 
Error.  Cent.  Dig.  i  4281 ;   Dec.  Dig.  f  1082.*} 

Vicfcera,  a  J.,  and  Gertwright  and  Hand, 
JJ.,  dissenting  in  part. 

AK>eal  from  Brandi  Appellate  Court,  First 
Distrtct,  on  Error  to  Municipal  Court  of  Chi- 
cago;  Anthony  J.  GUurlty,  Judge. 

Action  by  the  Rudolph  WurUtser  Company 
•gainst  Charles  F.  DIciclnBon.  Judgment  for 
the  plaintiff,  and  defendant  appeals.  Judg- 
ment affirmed. 

F.  William  Kraft,  for  appellant  IDlbert 
C  Ferguson,  for  appellee. 

CARTER,  J.  This  Is  an  action  of  the 
fourth  class,  brought  in  the  municipal  court 
of  Chicago  by  appellee,  the  Rudolph  Wur- 
lltzer  Company,  against  appellant,  Charles 
F.  Dickinson.  After  a  trial  before  a  Jury 
a  Judgment  was  entered  against  appellant 
lor  I761.0L  The  Appellate  Court  afBrmed 
this  judgmoit  A  certlflcate  of  Importance 
havbig  been  granted  hy  that  court,  this  ap- 
peal followed. 

Appellee  Is  an  Ohio  corporation  dealing  in 
musical  Instruments,  with  a  branch  place  of 
business  In  Chicago.  At  the  time  the  debt 
was  contracted  the  appellant  was  a  retail 


dealer  in  musical  Instruments  In  Chicago. 
The  'judgment  tvas  founded  on  six  proinls* 
Bory  notes,  of  $26  each,  given  by  appeU«int 
to  appellee,  and  upon  a  baililnce  due  to  ap- 
pellee upon  an  open  -account  March  24, 
1900,  appellee  secured  a  license  from'  the 
Secretary  of  State  of  DUnoIs  to  carry  on 
business  In  this  state  pursuant  to  the  stat- 
utes then  existing.  The  Ilcenise  so  granted 
stated  that  the  appellee  company  was  au- 
thorized to  do  business  in  the  state  of  Illi- 
nois 'Yor  the  term  of  ninety-nine  years,  and 
Is  entitled  to  all  the  rights  and  privileges 
granted  to  foreign  corporations  under  the 
laws  of  this  state." 

Appellant  contends  that  although  appel- 
lee has  paid  the  fee  required  by  the  law  In 
force  when  the  license  was  Issued,  and  was 
entitled,  under  that  law,  to  prosecute  suits 
In  this  state,  yet  that  said  company  may  not 
maintain  this  suit  In  any  court  of  this  state 
because  It  has  failed'  to  comply  with  the  pro- 
visions of  the  law  that  went  Into  force  In 
1906  as  to  licensing  foreign  corporations. 
Appellant  further  contends  that  the  trial 
court  erred  in  admitting  certain  evidence. 
Counsel  for  appellee  insists  that  the  bill  of 
ezceptions  (called  In  the  municipal  court  act 
[Kurd's  Rev.  St  1009,  c.  37,  {  288]  a  "state- 
ment" or  "stenographic  report")  in  this  case 
was  not  filed  within  the  time  required  by 
statute,  as  appears  from  the  record,  and 
that,  therefore,  neither  of  these  questions, 
which  are  shown  only  by  the  bill  of  excep- 
tions, can  be  considered  by  the  court 

The  record  shows  that  judgment  was  en- 
tered  in  this  case  on  June  23,  1908;  that 
the  writ  of  error  was  sued  out  from  the  Ap- 
pellate C!ourt  on  the  next  day;  that  July  1(>, 
1908,  an  order  was  entered,  by  stipulation. <tf.' 
the  parties,  extending  the  time  to  file  biU  Qf 
exceptions  to  20  days  from  July  28,  1908.' 
On  August  11,  1908,  a  similar  order  was  en- 
tered on  a  similar  stipulation  extending  the 
time  to  file  a  bUl  of  exceptions  to  August  28, 
1908.  A  similar  order  was  entered  August 
26,  1908t  on  a  similar  stipulation,  extending' 
the  time  to  and  including  September  2,  1908, 
in  which  to  file  a  bill  of  exceptions.  The  bill' 
of  ezceptions  was  filed  August  29,  1908. 

In  Lassers  v,  North-German  Steamship 
Co.,  244  111.  670,  91  N.  B.  676,  we  held  that 
under  paragraph  6  of  section  23  of  the  mu- 
nicipal court  act  (Hurd's  Rev.  St  1909,  c. 
37,  S  286)  the  municipal  court  could  not,  as  to 
cases  of  the  fourth  class,  extend  the  time 
for  filing  the  statement  or  stenographic  re- 
port after  80  days  from  judgment;  that  tbe 
municipal  court  had  no  power  to  make  such' 
an  order.'  Counsel  for  the  appellant  Insists 
that  this  Qonstructlon  of  the  municipal  court 
Oct  results  In  great  injustice.  However  that 
may  be,  isuch  construction  seems  to  be  the 
only  fair  and  reasonable  one  from  the  wbrd- 
Ing  of  the  statute.  If  It  results  in  Injustlt^ 
to  litigants,  any  suggestions  for  a  change 


*For  atbar  eases  sae  aams  topic  and 
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must  be  addressed  to  the  Legislature  and  not 
to  tbe  courts. 

Counsel  for  tbe  appellant  contends  that 
the  Lassers  Case  does  not  control  here,  as  In 
this  case  there  was  a  stipulation  to  extend 
the  time  to  file  the  stenographic  report, 
which  was  not  tbe  fact  in  the  Lassers  Case. 
The  provisions  of  the  statute  on  this  point 
cannot  be  waived  by  stipulation.  The  rea- 
soning in  the  Lassers  Case  is  conclusive  on 
the  facts  her& 

Counsel  further  contends  that  this  point 
was  not  raised  by  the  appellee  in  the  Appel- 
late Court  and  therefore  it  was  waived. 
Role  16  of  this  court  (235  HI.  15,  86  N.  E. 
vii)  provides  that,  where  it  is  Important  to 
determine  what  questions  were  presented 
in  the  Appellate  Court,  certified  copies  of 
the  briefs  and  arguments  filed  and  used  in 
that  court  may  be.  filed  and  used  in  this 
court  on  motion  and  leave  granted.  No  cer- 
tified copies  of  the  Appellate  Court  briefs 
are  on  file  In  this  court  and  no  motion  was 
made  for  leave  to  file  them.  This  court, 
therefore,  Is  not  informed,  under  our  rules, 
whether  or  not  such  question  was  raised  In 
the  Appellate  Court.  City  of  Chicago  v. 
Cook,  201  IlL  373,  68  N.  E.  Q3&  For  this 
reason,  we  cannot  hold  that  the  question 
whether  the  statem^t  and  stenographic  re- 
port in  the  municipal  court  were  filed  with- 
in the  time  required  by  the  municipal  court 
act  was  waived  by  falling  to  raise  It  In  the 
Appellate  Court 

The  statement  and  stenographic  report,  or 
Mil  of  exceptions,  by  whichever  name  it  may 
be  called,  cannot  be  regarded  as  a  part  of 
tbe  record.  Since  no  errors  are  complained 
of  which  appear  otherwise  of  record,  the 
Judgment  of  the  Appellate  Court  must  be 
affirmed. 

Judgment  affirmed. 

VICKERS,  C.  J.,  and  CARTWBIOHT  and 
HAI^,  S3,  (dissenting).  We  do  not  concur 
In  that  part  of  the  foregoing  opinion  which 
holds  that  tbe  question  whether  a  bill  of  ex- 
ceptions was  filed  in  proper  time  can  be  rais- 
ed In  tbe  brief  and  argument  upon  the  errors 
assigned  on  the  record.  We  think  it  must 
be  presented  by  motion,  and.  If  not  so  pre- 
sented, it  is  waived. 


(247  in.  84) 

PROVIDENCE-WASHINGTON  INS.  00.  v. 

WESTERN   UNION  TEL.  CO. 
(Sapretne  C!ourt  of  Illinois.    Oct  28,  1910.    Re- 
bearing  Denied  Dec.  8,  1910.) 

1.  TEI.EOBAFHS     AND     TELZFHOHES     (I     53*)— 

Pboximate  Cause— it ailxjbe  to  delitzb 

Teleobah. 

Where  a  telegraph  company  failed  to  de- 
liver a  message  from  an  insurer's  state  agent 
to  its  local  agent  canceling  a  fire  policy,  and 
because  of  such  failure  the  insured  property 
was  destroyed  by  fire  before  cancellation  of  the 
policy,  the  failure  to  deliver  the  meBsage,  and 


not  the  fire,  was  the  proximate  cause  of  the 
damages  sustained  fay  tue  insurer. 

lEti.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  I  63.*] 

2.  TELEOBAPHa  AND  TELEPHONES  (I  36*)— 
TBAN6MIB8I0II  OF  MESSAOBS  —  OaBE  Rb- 
qUIBED. 

.  While  telegraph  companies  are  not  common 
carriers  and  insurers  of  the  correct  and  prompt 
transmission  and  delivery  of  messages,  they  ex- 
ercise a  quasi  public  employment,  with  dutieB 
analogous  to  those  of  common  carriers  and  are 
required  to  use  a  high  degree  of  care  and  skill 
in  the  correct  and  prompt  transmisaion  of  mes- 
sages. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  U  26,  31;  Dec  Dig. 
i  36.*] 

3.  Teleobaphs  axd  Telephones  (|  67*)— 
Failube  to  Deliveb  Messaob— Dauaoes— 
Notice. 

Where  a  message  was  sent  by  an  insurance 
company's  state  agent  to  a  local  agent  at  a 
town  in  the  same  state,  not  far  away,  Instead 
of  by  mail,  which  message  disclosed  the  nature 
of  Its  subject-matter  to  oe  tbe  cancellation  of 
fire  insurance  on  certain  property,  so  that  the 
telegraph  company's  agents  could  not  have  been 
ignorant  of  the  fact  that  the  prompt  delivery  of 
the  message  was  important,  the  telegraph  com- 
pany had  all  the  information  necessary  to 
charge  it  with  damages  resulting  directly  from 
a  foUure  to  deliver  the  message. 

lEi.  Note.— For  other  cases,  see  Telegraphs 
and  Tel^hones,  Cent  Dig.  {  65;  Dec.  Dig.  { 
67.*1     . 

4.  Teleobaphs  and  Telephones  (J  70*)— 
Failure  to  Deliveb  Message— Measubb  of 
Damages. 

Where  the  loss  to  an  insurance  company 
from  destruction  by  fire  of  insured  property  was 
the  direct  result  of  the  negligent  failure  (ft  a 
telegraph  company  to  transmit  a  message  can- 
celing the  policy,  the  measure  of  damages  is 
the  amount  of  loss  sustained  by  tbe  insurance 
company,  and  not  the  difference  between  the 
reasonable  value  of  carrying  tbe  ride  for  the 
additional  number  of  days  and  the  amount  of 
the  unearned  premium  on  the  policy. 

[EH;  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Gent  Dig.  U  72,  73;  Dec. 
Dig.  i  70.*] 

Appeal  from  Api>dlate  Court,  First  Dis- 
trict on  Appeal  from  Municipal  Ciourt  of 
Chicago;  John  H.  Hume,  Judge. 

Action  by  the  Providence-Washington  In- 
surance Company  against  the  Western  Union 
Telegraph  CJompany.  From  a  Judgmoit  for 
plalntlfr,  affirmed  by  the  Appellate  Court  de- 
foidant  appeals  on  a  certificate  of  impor- 
tance;   Afilrmed. 

This  action  was  brought  by  appellee, 
against  appellant  to  recover  damages  alleged 
to  have  resulted  to  the  appellee  from  a 
breach  of  appellant's  contract  to  deliver  a 
message.  Appellee  had  written  a  policy  of 
insurance  on  a  paper  mill  In  Newark,  Ohio, 
belonging  at  tbe  time  to  Frank  B.  Silk.  The 
property  subsequently  passed  to  the  Newark 
Paper  Company,  and  on  January  2,  1902,  the 
policy  was,  by  the  consent  of  appellee,  as- 
signed to  the  Newark  Paper  Company.  The 
Tpollcy  contained  a  clause  authorlalng  its 
cancellation  at  any  time  upon  the  request 
of  the  insured,  or  by  the  Insurer  upon  giving 
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five  day b'  notice  of  the  cancellation.    April 

29,  1902,  between  11  and  12  o'clock  In  tbe 
morning,  F.  W.  Ransom,  state  agent  of  ap- 
pdlee,  delivered  to  appellant's  agent  at  Van 
Wert,  Ohio,  for  transmission  to  M.  J.  Reese, 
appellee's  local  agent  in  Newark,  Ohio,  the 
following  message:    "Van  Wert,  Ohio,  April 

30.  1802.  M.  J.  Reese,  Agt.  Providence- Wash- 
ington Ins.  Co.  Regret  must  cancel  paper 
mill  line.  Dally  was  passed  Inadvertently. 
F.  W.  Ransom."  This  telegram  was  never 
delivered  to  appellee's  agent  at  Newark,  Ohio, 
bat  was  sent  to  New  York  City  and  delivered 
to  appellee's  agent  there,  finally  reaching  its 
manager  at  Chicago  throngh  the  malls.  On 
May  2,  1902,  Mr.  Reese,  appellee's  agent  at 
Newark,  Ohio,  received  instructions  by  mall 
to  canc^  the  policy  on  the  Newark  Paper 
Company's  property,  and  the  paper  company 
claimed  the  right  to  the  five  days'  notice  pro- 
vided for  in  the  policy.  Before  the  expira- 
tion of  the  five  days  the  property  was  hum- 
ed,  and  the  paper  company  sued  appellee,  and 
recovered  a  judgment  for  ?1,636.94,  which 
was  afterwards  compromised,  and  $1,200  paid 
by  appellee  In  full  satisfaction  of  the  Judg- 
ment This  action  was  brought  to  recover 
the  $1,200  and  interest  from  the  time  of  its 
payment.  The  caae  was  tried  before  the 
oonit  withont  a  Jury,  and  a  Judgment  ren- 
dered in  favor  of  appellee  for  $1,365.  The 
Appellate  Court  for  the  First  District  affirm- 
ed that  Judgment,  and  granted  a  certificate 
of  importance,  upon  which  the  case  la  brought 
to  this  court  for  review. 

West  Eckhart  &  Taylor  (George  H.  Fear- 
ons  and  Francis  Raymond  Stark,  of  counsel), 
for  appellant  Bates,  Harding,  Edgerton  & 
Bates,  for  appellee. 

FARMER,  J.  (after  stating  the  facts  as 
above).  Appellant  contends  (1)  that  its  fall- 
nre  to  deliver  thel  message  was  not  the  prox- 
imate cause  of  the  damage  sustained  by  ap- 
pellee ;  that  the  fire  was  the  proximate  canse, 
and,  although  the  failure  to  transmit  and 
deUver  the  message  to  appellee  prevented  the 
cancellation  of  the  policy  before  the  fire 
occurred,  sncta  failure  Is  too  remote  to  charge 
appellant  with  liability  for  the  loss  appellee 
sustained  on  account  of  the  fire;  (2)  the 
breach  of  contract  to  deliver  the  message 
not  being  the  proximate  cause  of  the  Injury, 
the  damages  to  be  recovered  are  such,  only, 
as  according  to  the  usual  course  of  things 
result  from  the  breach;  that  the  fire  could 
not  have  been  foreseen  by  or  In  the  reason- 
able contemplation  of  the  parties  to  the  con- 
tract as  a  probable  result  of  the  breach ;  (3) 
that  the  damages  not  arising  in  the  usual 
and  due  course  of  things  as  a  probable  result 
of  the  failure  to  deliver  the  message,  but  out 
of  drcnmstances  peculiar  to  the  special  case, 
they  are  not  recoverable,  unless  the  special 
drcomstances  were  known,  or  may  neces- 
sarily be  supposed  to  have  been  known,  to 
appdlant  at  the  time  it  accepted  the  mes- 


Iq  support  of  the  contention  that  the  fail- 
ure to  deliver  the  message  could  not  in  any 
sense  be  considered  as  the  proximate  causa 
of  the  injury,  appellant  relies  upon  Morrison 
V.  Davis,  20  Pa.  171,  57  Am.  Dec.  695,  Denny 
V.  New  Tork  Central  Railroad  Co.,  13  Gray 
(Mass.)  481,  74  Am.  Dec.  645,  Hoadley  v. 
Northern  Transportation  Co.,  115  Mass.  304, 
15  Am.  Rep.  106,  and  other  cases  from  other 
Jurisdictions.  The  Morrison  Case  and  the 
Denny  C^se  were  referred  to  and  commented 
upon  in  Wald  v.  Pittsburg,  Cincinnati,  Chi- 
cago &  St  Louis  Railroad  Co.,  162  IlL  545, 
44  N.  E.  888,  35  L.  R.  A.  366,  53  Am.  St  Rep. 
332.  The  rule  announced  In  those  cases  Is 
that  where,  on  account  of  the  delay  of  the 
carrier  in  transporting  goods  delivered  to  It, 
they  were  destroyed  or  damaged  by  floods 
beyond  the  power  of  the  carrier's  control, 
the  proximate  cause  of  the  injury  Is  the 
flood,  and  the  carrier  is  not  liable.  The  rule 
announced  by  those  cases  was  relied  upon  in 
this  court  in  the  Wald  Case.  In  that  case 
Wald  bought  a  ticket  over  the  defendant 
company's  railroad  from  Cincinnati  to  New 
York  City  by  the  limited  express,  and  check- 
ed his  baggage  for  transportation  on  the 
same  train.  The  railroad  company  negligent- 
ly failed  to  put  the  baggage  on  that  train, 
but  sent  it  on  a  later  train,  and  It  was  de- 
stroyed by  the  Johnstown  flood.  The  limited 
express  upon  which  Wald  rode,  and  which 
should  have  carried  his  baggage,  reached 
its  destination  In  safety.  This  court  refused 
to  follow  the  rule  announced  in  the  Morrison 
and  Denny  Cases,  and  said:  "A  loss  or  injury 
is  due  to  the  act  of  God  when  it  is  occasioned 
exclusively  by  natural  causes,  such  as  could 
not  be  prevented  by  human  care,  skill,  and 
foresight;  and  where  property  committed  to 
a  common  carrier  is  brought  by  the  negli- 
grace  of  the  carrier  under  the  operation  of 
natural  causes  that  work  its  destruction,  or 
is  by  the  negligence  of  the  carrier  exposed 
to  such  cause  of  loss,  the  carrier  Is  respon- 
sible." The  court  quoted  and  approved  the 
statement  of  the  rule  made  by  the  Supreme 
Court  of  Missouri  in  Wolf  t.  American  Ex- 
press O.,  43  Mo.  421,  97  Am.  Dec.  406,  in  the 
following  language:  "The  act  of  God  which 
excuses  the  carrier  must  not  only  be  the 
proximate  cause  of  the  loss,  but  the  better 
opinion  is  that  it  must  be  the  sole  cause; 
and  where  the  loss  is  caused  by  the  act  of 
God,  if  the  negligence  of  the  carrier  mingles 
with  it  as  an  active  and  co-operative  cause 
he  is  still  responsible."  Many  auttioritlea 
are  cited  holding  this  to  be  the  rule. 

Appellant  says'  the  Wald  Case  dealt  with 
the  rule  as  applicable  to  common  carriers, 
and  that  a  telegraph  company  is  not  a  com- 
mon carrier.  So,  also,  were  the  courts  deal- 
ing with  common  carriers  in  the  Morrison 
Case  and  the  Denny  C!ase,  cited  by  appellant 
While  the  weight  of  authority  is  that  tele- 
graph companies  axe  not  common  carriers, 
and  therefore  insurers  of  the  correct  and 
prompt  transmission  ^^  deiiTeniv^^^^^ 
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sagea,  It  Is  held  that  they  exercise  a  quasi 
IMiblic  employment,  with  duties  analogous 
to  tiiose  of  common  carriers,  and  are  requlr- 
M  to  use  a  high  degree  of  care  and  skill  In 
the  correct  and  prompt  transmission  of  mes- 
siiges.  Tyler, 'Ullman  &  Co.  v.  Western  Un- 
ion Telegraph  Co.,  60  111.  421,  14  Am.  Rep. 
88.  The  principle  of  the  rule  In  the  Wald 
Case  has  been  applied  by  this  court  In  other 
<»se3  not  Involving  common  carriers  and  loss 
resulting  from  the  act  of  God.  City  of  Rock 
Fails  T.  Wells,  169  111.  224,  48  N.  B.  440; 
Honren  v.  Chicago,  Milwaukee  &  St  Paul 
Railway  Co.,  236  111.  620,  86  N.  B.  611,  20  L, 
L.  A.  (N.  8.)  1110,  127  Am.  St  Rep.  809; 
Oiiy  of  Joliet  v.  Shufeldt  144  lU.  403,  82 
I^^  IS.  969,  18  L.  R.  A.  750,  86  Am.  St  Rep. 
453. 

'  In  support  of  the  second  and  third  propo- 
tdtloni  of  appellant's  defense,  it  relies  chiefly 
Upon  fiadley  v.  Baxendale,  9  Exch.  341;  but 
#e  are  of  opinion  the  facts  of  thl;  case  bring 
it  within  the  rule  of  Postal  Telegraph  Cable 
Oo.  V.  Lathrop,  181  111.  5T5,  23  N.  E.  583,  7 
L.  R.  A.  474,  19  Am.  St  Rep.  65.  The  mes- 
sage dent  by  appellee  to  its  agent  related  to 
an '  Important  business  transaction.  It  dis- 
closed the  nature  of  the  business  to  be  the 
cancellation  of  insurance  on  paper'  mill  prop 
erty.  Appellant's  agent  could  not  have  been 
Ignorant  of  the  fact  that  the  prompt  deliv- 
ery of  the  message  was  an  Important  matte  -. 
"the  mere  fact  that  the  telegraph  was  resorr- 
M  to,  instead  of  the  mails,  between  points 
In  the  same  state  no  farther  apart  than 
tlie  cities  from  which  and  to  which  It  was 
sent,  was  sufficient  to  inform  the  agent  of 
Appellant  that  it  was  Important  to -appellee's 
rights  that  the  mesfuge  be  delivered  with  all 
reasonable  speed,  and  that  If  this  was  not 
done  it  was  liable  to  result  In  injtiry  to  ap- 
pellee. Appella&t  had  all  the  Information 
necessary  to  charge  it  with  damages  result- 
ing directly  from  a  failure  to  deliver  the 
message,  and  under  the  rule  announced  In 
the  oases  In  this  state  the  appellee's  loss  Is 
deemed  to  be  the  direct  result  of  the  negli- 
gence of  appellant  in  faiUng  to  transmit  and 
deliver  to  the  sendee  the  message.  That  ap- 
pellant was  negligent  is  conceded,  and  its 
counsel  in  their  brief  assume  that  if  the  ap- 
pellant had  performed  Its  duty  the  message 
would  have  been  delivered  early  in  the  after- 
noon of  the  day  It  was  sent,  that  the  Insur- 
ance would  have  been  terminated  before  the 
flre  occurred,  and-  that  appellee  would  have 
sostalned  no  loss  by  reason  of  the  flre. 

Considering' the  loss  of  appellee  at  the  di- 
rect resnlt  of  the  negligence  of  appellant, 
which  we  think  must  be  done  under  the  deci- 
sions In  this  State,  the  liability  would  be 
tfte  amount  of  the  loss  sustained  by  appel- 
lee, and  not  as  contended  by  appellant,  the 
difference  between  the  reasonable-  value  of 
cairying  the  risk  forthe'addltional  number  of 
days  and  the  amount  of  the  unearned  pre- 


mium on  the  polI(7.  In  the  Lathrop  Case 
the  court  said  (page  586,  131  III...  page  585, 
23  N.  B.  [7  L.  R.  A.  474, 19  Am.  St  Rep.  65]): 
"We  think  the  reasonable  rule,  and  one  well 
si;stained  by  authority  is  that  where  a  mes- 
sage, as  written,  read  in  the  light  of  well- 
known  usage  in  commercial  correspondence, 
reasonably  Informs  the  operator  that  the 
message  is  one  of  business  Importance,  i^nd 
discloses  the  transaction  so  far  as  Is  neces- 
sary to  accomplish  the  purpose  for  which  It 
is  sent,  the  company  should  be  held  liable 
for  all  the  direct  damages  resulting  from  a 
negligent  failure  to  transmit  It  as  written, 
within  a  reasonable  time,  unless  such  negli- 
gence is  In  some  way  excused."  Hadley  v. 
Baxendale,  supra,  was  relied  ni)on  by  the 
telegraph  company  in  that  case  as  requiring 
the  applfication  of  a  different  rule.  In  the 
opinion  of  the  court  In  the  Iiathrop  Case  a 
large  number  of  cases  are  cited  and  tnm- 
Qiented  upon,  and  while  the  decision  is  criti- 
cised and  sought  to  be  distinguished  by  ap- 
pellant In  our  opinion  we  could  not  adopt 
the  rule  insisted  upon  by  It  without  overrul- 
ing the  Lathrop  Case,  and  we' are  not  con- 
vinced that  we  would  be  julitified  In  doing 
this. 

In  our  opinion,  appellant  was  liable  for 
appellee's  loss;  And  the  judgment  of  the  Ap- 
pellate  Court  is  affirmed. 

Judgment  affirmed. 


(M7  ni.  44) 
PEOPLE  ▼.  O'FARBBLL. 
(Supreme  Court  of  Illtnois.     Oct.  28,  1910L 
Rehearing  Denied  Dec.  9,  1910.) 

1.'  Indictment  and  Infobmatiow  (J  110*)— 
Language  of  Statute— "LABCiiKT"  Br  Em- 
bezzlement. 

Kurd's  Rev.  St  1909,  c.  88;  §  76,  provides 
tliat  if  an^  agent  embezzles  or  fraudulently,  con- 
verts to  his  own  use,  or  takes  with  intent  to  do 
80,  without  the  consent  of  the  employer,  any 
property  of  the  employer  which  has  come  to  his 
possession  or  to  his  office  by  virtue  of  sufh  em- 
plovment  is  to  be  deemed  guilty  of  "larceny." 
Held,  that  an  Indictment,  charging  In  the  lan- 
guage of  the  statute  that  defendant  was  the 
agent  of  B.,  and  as  such  vgent  collected  and  em- 
bezzled funds  belonxing  to  her  in  the  amount 
of  $7,000,  was  sufficient 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  Ii  289-294;  Dec 
Dig.  i  110.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  3991-4003.] 

2.  Indictment  and  Ihfobmation  ($  121*)— 
Bru,  OF  Pabticulabs. 

Where  the  several  counts  of  an  indictment 
n^ere  sufficiently  specific  to  advise  defendant  of 
the  charges  he  was  required  to  meet,  the  court 
did  not  abuse  its  discretion  in  refusing  to  direct 
the  state  to  furnish  defendant  with  a  bill  of  i>ar- 
ticulars. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  {g  816-320;  Dec. 
Dig.  §  121.*] 

3.  Cbiminai.  Law  (}  689*)->Xbiai>— Oounbbi. 

FOB  Statb. 

Where  accused  was  represented  on  the 
trial  by  able  counsel,  the  court  did  not  abuse  its 
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discretion  ia  penpittiiig  two  other  regnlariy  li- 
censed attomeys '  to  aaslBt  the  etate's  attorney 
ia  the  pioseeatlon. 

[Bd.    Note.— For   other  cases,    see    Orlmlnal 
Law,  Cent.  Dig.  1 1487;,  Dec  Dig.  t  639.*] 
4.  Cbixirai.  Law  (§  103B*)— AppkaI/— Pbeskb- 

VATION    or   GB0BND8. 

The  record  on  appeal  In  a  criminal  case 
showed  that,  on  the  overruling  of  defendant's 
challenge  to  two  jarois  for  cause,  they  were  per- 
emptorfly  ctiallenged  by  defendant,  that  the 
panel  was  then  fiUed  by  jnrois  apparently  sat- 
n&ctoty  to  both  sides,  whereupon  defendant's 
counsel  stated  that  he  wished  to  petetaptoviiy 
challenge  another  juror,  but  could  not,  having 
been  forced  to  exhaust  all  his  peremptory  chal- 
lenges. The  juror  to  be  challenged  was  not 
pointed  out;  nor  was  any  ruling  made  or  asked 
for.  Held,  tiiat  the  point  that  defendant  was 
required  to  prematurely  eziutust  his  peremptory 
diallenges  was  not  preserved  for  review,  eq)e- 
cially  in  the  absence  of  any  showing  tliat  any 
member  of  the  jury  was  unfair  or  prejudiced. 

[Bd.    Note.— For   other   cases,    see   Criminal 
Law,  Dta.  Dig.  t  103S.*] 
fi.  BMBSzzLnmrr  (i  14*)— LABORinr  — Irtek- 

E8T  IN  FUHD. 

Where  accused,  as  agent  of  prosecutor,  had 
an  interest  in  certain  rent  collected  by  him,  he 
could  not  be  convicted  of  larceny  by  embezzle- 
ment of  snch  rent,  under. Hurd's  Bev.  St  1900, 
c  38,  I  75,  providing  that.  If  an  agent  fraudu- 
lently embezzles  or  converts  property  in  his 
hands  belonging  to  his  employer,  he  shall  be 
gnilty  of  larceny. 

[Ed.  Note. — For  other  oases,  see  Shnbeazle- 
ment.  Cent  Dig.  S|  18-15;  Dec.  Dig.  i  14.*] 

&  EMBEZZLEiailT  ({  14*)— LABaERT— INT9BC0T 

IN  Fund. 

Wheye  accused  by  a  contract  in  writing  was 
empowered  to  dispose  of  certain  hotel  property 
as  best  he  could,  and  when  disposed  of  to  pay 
over  the  proceeds  to  'prosecutrix,  such  contract 
did  not  confer  on  accused  an  iDterest  in  the 
proceeds  to  the  extent  of  any  commissions  he 
might  be  entitled  to  for  his  services ;  and  hence 
his  conversion  of  a  portion  thereof  constituted 
larcenv  by  embeaslement,  in  violation  of  Hard's 
Eev.  St  1909,  e.  88,  $,75. 

[Ed.  Kote.— For  other  '  cases,  see  Embezzle- 
ment Cent  Kg.  IS  1»-15 ;   Dec.  Dife.  S  14.*] 

Tickers,  C.  J.,  dissenting.' 

ETrror  to  Olty  Court  of  .Pa,iui ;  J.  0.  Mc- 
Nntt,  Judge. 

Edwin  F.  CFarrell  was  convicted  of  lar- 
ceny by  embezzlement,  and  he  brings  error. 
Affirmed. 

At  the  February  term,  1009,  of  the  Pana 
dty  conrt  the  plaintiff  in  error  >vas  .indicted 
for  the  crime  of  larceny  by  embezslement. 
After  a  motion  to  qnash  bad  been  overruled, 
a  plea  of  not  guilty  was  entered,  and  upon  a 
trial  before  a  jury  he  was  found  guilty  and 
sentenced  to  the  penitentiary  for  an  Indeter- 
minate period,  and  he  has  sued  out  this  writ 
of  error  to  reverse  said  Judgment 

The  statute  upon  which  the  indictment  was 
based  reads  as  follows:  "If  any  officer, 
agent,  clerk,  or  servant  of  any  incorporated 
company,  or  if  a  derk,  agent,  servant  or  ap- 
prentice of  any  person  or  copartnership,  or 
society,  embezzles  or  fraudulently  converts 
to  his  own  use,  ,or  takes  and  secretes  with 
Intent  so  to  do,  without  the  consent  of  his 


company,  employer  or  muster,  anj.  property; 
of  such  company,'  employer,  master,  or'  an-] 
other,  which  bas  come  to  his  possession,  or  Is; 
under  his  care  'by  virtue  of  such  office  or  em- 
ployment, be  shall  be  deemed  gnilty  of  lar- 
ceny."   Hnrd's  Rev.  St  1909,  c.  38,  i  75. 

The  evidence  shows:  That  in  the  year' 
1904  the  plaintiff  In  error  was  an  attorney' 
at  law  eiigaged  In  practicing  bis  profession 
and  in  the  real  estate,  loan,  and  insurance, 
business  In  the  city  of  Pana.  That  at  that 
time  one  Halinda  'Vickerage,  a  widow  about 
50  years  of  age,  resided  In  Oie  city  of  Pana. 
That  she  owned  a  farm  of  about  100  acres 
situated  near  Assumption,  which  was  free 
from  incumbrance  and  was  of  the  value  of 
from  $125  to  $150  per  acre.  That  she  had 
received  title  to  said  l&nd  from  her  father. 
That  she  was  eiigaged  in  litigation  over  a 
promissory  note  for  $2,000,  claimed  to  have 
been  executed  by  her,  with  the  administrator 
of  a  deceased  brother,  Thomas  Scott  That 
she  had  a  son  about  23  years  of  age,  who 
bad  recently  been  admitted  to  the  bar,  and, 
who  was  a  partner  of  the  plaintiff  In  error 
In.  th9  law,  real  estate,  loan,  and  Insurance' 
business  at  Pana.  That  In  1904  plaintiff  iQ, 
error  called  upon  Mallnd^  Vickerage  In  com- 
pany with  her  son,  and  it  was  agreed  that 
Mallnda  'Vickerage  would  exchange  her  farm 
for  a  hotel  property  In  the  city  of  Pan4i, 
known  as  the  "Flint  Hotel,"  which  hotel  was 
then  Incumbered  by  a  mortgage  for  $7,000, 
and  which  was  then  renting  for  $125  pet 
month,  and  which  the  plaintiff  in  error  then 
had  for  sale  or  exchange.  That  the  trade 
of  the  farm  for  the  Flint  Hotel  was  effected, 
by  MaUnda  Vickerage  through  the  plaintiff 
in  error,  said  Mallnda  Vickerage  receiving 
for  her  farm  the  hotel,  subject  to  the  Incun^-, 
brance  of  $7,000,  and  a  mortgage  on  the  f  am^, 
of  $1,100.  That  the  tlUe  to  the  hotel  was 
taken  In  the  name  ot  George  D.  Chaffee,  and 
Chaffee  executed  and  delivered  a  quitclaim 
deed  to  the  hotel  property  to  Mallnda  Vick- 
erage, which  quitclaim  deed,  by  an  arrange- 
ment 'between  the  plaintiff  in  error  and  Mari 
llnda  Vickerage  and  her  son,  was  not  to  be 
recorded,  the  object  of  said  conveyance  to 
Chaffee  and  the  withholding  of  said  quit- 
claim deed  from  recording  being  said  by  the 
plaintiff  in  error  to  have  been  conceived  by 
the  parties  with  a  view  to  defeat  the  claim 
of  the  administrator  of  Thomas  Scott  against 
Mallnda  Vickerage.  That  the  firm  of  CFar- 
rell &  Vickerage  took  charge  of  the  hotel,  and 
for  about  a  year  the  rent  of  the  hotel  waa 
bandied  by  Vickerage,  after  which  time,  and 
until  the  hotel  was  disposed  of,  the  rents 
therefrom  were  paid  to  the  plaintiff  in  error 
by  the  tenants  in  possession  of  the  hotel. 
That  about  one  y^r  after  the  hotel  was 
deeded  to  Chaffee  the  $7,000  mortgage  th^e: 
on  fell  due,  and  Chaffee  refused  to  execute 
a  new  n9te  and  mortgage  thereon.  That 
thereupon,  with  the  consent  of  Chaffee,  Ma- 


*F»rot]i«r 
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Mnda  Tlckerage,  Richard  P.  Vlckerage,  and 
plaintiff  In  error,  the  quitclaim  deed  from 
Chaffee  to  Mallnda  Vlckerage  was  destroyed, 
and  Chaffee  and  wife  conyeyed  the  hotel 
property  to  the  plaintiff  In  error,  and  he 
executed  a  quitclaim  deed  to  Mallnda  Vlcker- 
age for  the  hotel  property,  which  she  was  not 
to  record.  That  thereafter,  for  about  a,  year 
and  a  half,  the  plaintiff  In  error  handled  the 
hotel  property,  made  Improvements  thereon, 
and  collected  the  rent  therefrom,  and  nego- 
tiated a  new  loan  thereon  for  $7,000,  with 
which  be  paid  off  the  $7,000  mortgage  there- 
on at  the  time  the  title  to  the  hotel  was 
placed  in  Chaffee.  That  In  order  to  effect 
said  new  loan  to  take  up  said  mortgage  it 
was  necessary  that  the  tenants  of  the  hotel 
should  agree  to  sell  at  the  hotel  bar  beer 
manufactured  by  the  Relsch  Brewing  Com- 
pany, which  $7,000  note  was  guaranteed  by 
Mr.  Relsch,  and  that  the  plaintiff  In  error 
should  agree  to  pay  $25  per  day  for  each  day 
such  beer  was  not  sold  at  the  bar  of  said 
hotel.  That  soon  after  the  second  $7,000 
mortgage  was  placed  upon  the  hotel  property 
Richard  P.  Vlckerage  and  the  plaintiff  In 
error  dissolved  partnership,  and  Vlckerage 
moved  away  from  Pana.  That  the  Interest 
and  taxes  were  not  paid  upon  said  mortgage 
and  upon  said  hotel  property,  and  the  plain- 
tiff In  error  became  involved  In  litigation 
over  mechanics'  Hens  upon  the  hotel  proper- 
ty and  over  the  contract  providing  for  the 
sale  of  Reiscb  Brewing  Company  beer  at  the 
hotel  bar.  That  thereafter  the  plaintiff  in 
error  and  Mallnda  Vlckerage  entered  into  the 
following  contract  In  writing: 

"Articles  of  agreement  entered  into  this 
19th  day  of  August,  A.  D.  1907,  by  and  be- 
tween E3.  F.  O'Farrell,  party  of  the  first  part, 
and  Mallnda  Vlckerage,  party  of  the  second 
part,  witnesseth:  That  whereas,  the  said 
first  party  now  holds  title  to  lots  18,  19,  20 
(except  eight  feet  off  the  west  side  of  lot  20) 
in  Pease's  addition  to  the  city  of  Pana,  Illi- 
nois, and  It  being  the  desire  of  the  parties 
hereto  that  the  said  property  be  exchanged 
for  other  property  or  sold ;  and  whereas,  also, 
there  Is  now  an  indebtedness  against  said 
property  and  certain  liability  of  the  said  first 
party  on  a  certain  contract  entered  Into  with 
George  Relsch  with  regard  to  said  property, 
and  It  being  the  desire  of  the  parties  hereto 
to  protect  the  first  party  hereto  as  to  said 
Indebtedness  and  contract:  It  Is  therefore 
agreed  by  and  between  the  parties  hereto 
that  the  said  first  p^rty  shall  have  complete 
control  of  said  property,  and  shall  have  full 
power  to  change  the  incumbrance  on  the 
same  as  shall  by  circumstances  be  required 
for  the  purpose  of  the  protection,  as  above 
mentioned,  and  to  trade  sr  sell  the  said  prop- 
erty to  the  best  advantage  the  circumstances 
and  bis  Judgment  shall  permit,  and  when  so 
dlsiMsed  of,  the  proceeds  of  such  disposition 
shall  be  conveyed,  by  proper  articles  of  con- 
veyance, by  the  said  first  party  hereto  to  the 
said  second  party  hereto;  and  the  said  first 


party  agrees  to  use  his  best  Judgment  and 
efforts  In  the  manner  of  settling  indebtedness, 
liability,  and  contracts,  trade,  or  sale  of  said 
property  to  procure  the  greatest  value  his 
Judgment  will  permit  for  the  said  second 
party  hereto.  In  witness  whereof  the  parties 
hereto  have  set  their  hands  and  seals  the  day 
and  year  first  above  written.  E.  F.  O'Far- 
reU.  [Seal.]  Mallnda  Vlckerage.  [Seal.]" 
That  soon  thereafter  the  plaintiff  In  error 
traded  the  Plint  Hotel  property  to  one  Col- 
groye  fbr  a  lOO^cre  farm,  Colgrove  agreeing 
to  pay  all  liens  and  incumbrances  upon  said 
hotdl  property,  to  give  said  farm  free  and 
clear  of  all  incumbrances  and  $1^250  in  cash, 
and  to  loan  the  plaintiff  In  error  $2,000, 
secured  by  mortgage  upon  said  farm.  That 
plaintiff  ta  error  deeded  said  hotel  property 
t»  Colgrove  and  a  Mrs.  Long,  and  Colgrove 
deeded  said  farm  to  the  plaintiff  In  error, 
and  paid  plaintiff  In  error  $1,290  in  cash  and 
loaned  plaintiff  In,  error  $2,000,  secured  by  a 
mortgage  upon  said  farm.  That  plaintiff  in 
error  conveyed  said  farm  to  Mallnda  Vlcker- 
age subject  to  said  $2,000  mortgage,  "but  re- 
tained said  $1,250  and  said  $2,000.  That 
subsequently  Mallnda  Vlckerage  called  upon 
the  plaintiff  in  error  to  account  for  the  rents 
he  had  collected  upon  the  Flint  Hotel  and  for 
the  $3,250  he  had  received  from  Colgrove, 
which  several  amounts  be  refused  to  account 
to  her  for,  claiming  he  bad  used  all  of  said 
rents  and  the  money  received  frpm  Colgrove 
to  pay  his  fees  and  commissions,  in  making 
repairs  on  the  Flint  Hotel,  and  in  paying 
taxes  and  interest  upon  the  mortgages  and 
said  hotel  property,  with  the  exception  of 
$350,  which  he  claimed  to  have  paid  Mallnda 
Vlckerage,  and  $200,  which  be  claimed  to 
have  paid  to  Richard  P.  Vlckerage  with  the 
knowledge  and  consent  of  Mallnda  Vlckerage, 
in  full  settlement  of  all  claims  which  she 
had  against  him. 

Ohafee  &  Chew  and  W.  B.  McBride,  for 
plaintiff  in  error.  W.  H.  Stead,  Atty.  Gen., 
and  Arthur  Yockey  (John  B2.  Hogan,  B.  E. 
Dowell,  and  B.  H.  Taylor,  of  counsel),  for  the 
People. 

HAND,  J.  (after  stating  the  facts  as  above). 
It  Is  first  claimed  that  the  court  erred  in 
overruling  a  motion  to  quash  the  indictment. 
The  indictment  contained  seven  counts.  The 
fourth  count  was  nollied,  and  the  other 
counts  were  each  in  the  language  of  the  stat- 
ute, and  charged  that  the  plaintiff  in  error 
was  the  agent  of  Mallnda  Vlckerage,  and  as 
such  agent  collected  and  embezzled  the  funds 
of  Mallnda  Vl<^erage  to  the  amount  of 
$7,000.  The  Indictment  was  sufficient,  and 
the  court  did  not  err  in  overruling  the  mo- 
tion to  quash.  Lycan  v.  People,  107  IlL  423 ; 
Ker  V.  People,  110  111.  eZT,  51  Am.  Rep.  706 ; 
McEaroy  V.  People,  202  111.  478,  m  N.  E. 
1058. 

It  is  also  urged  that  the  court  erred  in  de- 
clining to  require  the  prosecutor  to  furnish 
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tha  plaintiff  la  error  a  bill  of  parttculars. 
Whether  or  not  the  state's  attorney  should 
have  been  mled  to  fnmlsh  the  plaintiff  In 
error  a  bill  of  particulars  was  a  matter 
which  rested  In  the  sound  legal  discretion  Of 
the  trial  court  The  several  counts  of  the  in- 
dictment were  sufficiently  specific  to  advise 
the  plaintiff  in  error  of  the  charges  he  was 
required  to  meet,  and  we  think  the  court  did 
not  err  In  overruling  his  motion  for  a  bill 
of  particulars.  Morton  v.  People,  47  111.  468 ; 
Du  Bols  T.  People,  200  III.  157,  65  N.  E.  658, 
93  Am.  St  Sep.  183;  Gallagher  v.  People, 
211  lU.  158,  71  N.  B.  842 ;  People  v.  Well, 
243  111.  aoe^  90  N.  B.  781. 

It  Is  next  urged  that  the  trial  court  erred 
In  permitting  John  E.  Hogan  and  £2.  B.  Dow- 
ell,  two  regularly  licensed  attorneys,  to  as- 
sist the  state's  attorney  In  the  prosecution 
of  this  cas&  These  attorneys  were  permitted 
by  the  court  to  aaaist  In  the  trial  of  the  case 
upon  tbe  mMlon  of  the  state's  attorney.  The 
plaintiff  In  error  was  represented  upon  the 
trial  by  able  counsel,  and  we  are  unable  to 
see^  from  anything  that  appears  in  this  rec- 
ord, that  the  trial  ix>nrt  abused  the  discretion 
reposed  In  It  In  permitting  Mr.  Hogan  and 
Mr.  Dowell  to  assist  the  state's  attorney  in 
the  prosecution  of  the  case.  Bayner  t. 
Peoifle.  218  lU.  142,  72  N.  B.  792. 

It  Is  further  urged  that  the  court  erred 
In  requiring  the  plaintiff  in  error  to  exerclte 
two  of  his  peremptory  challenges  by  overrul- 
ing his  challenges  for  cause  to  Louis  Bower- 
sock  and  J.  J.  Higglnbottom,  who  were  called 
as  jurors.  The  record  Shows  that  when  said 
Jurors  were  called  they  were  severally  ex- 
amined by  counsel  for  plaintiff  in  error  and 
each  was  challenged  for  cause,  and  upon  the 
challenge  for  cause  to  each  being  overruled 
they  were  excused  upon  the  peremptory 
diallenge  of  the  plaintUC  In  error;  that  the 
panel  was  then  filled  by  other  Jurors  who 
were  apparently  satisfactory  to  both  sides; 
that  thereupon  the  counsel  for  plaintiff  in 
wror  stated  to  the  court  that  he  desired  to 
peremptorily  challenge  another  juror,  but 
that  he  had  been  prevented  by  the  court  from 
so  doing  by  being  forced  to  exercise  all  his 
peremptory  challenges.  The  Juror  which  the 
plaintiff  In  error  desired  to  challenge  was 
not  designated,  and  the  court  made  no  rul- 
ing, nor  was  it  asked  to  make  a  ruling ;  but 
after  tbe  statement  of  counsel  above  re- 
ferred to  was  made  and  taken  down  by  the 
official  reporter  the  Jury  was  sworn  and 
the  case  proceeded.  It  does  not  appear  that 
the  plaintiff  In  error  was  required  to  be  tried 
by  an  unfair  or  prejudiced  Juror,  and  the 
poi^t  that  the  plaintiff  in  error  was  required 
to  prematurely  exhaust  his  peremptory  chal- 
lenges is  not  properly  preserved  for  review 
in  this  court  upon  this  record. 

It  is  fnrtlter  urged  by  the  plaintiff  in  error 
that  the  Jury  were  improperly  Instructed  as 
to  the  law  upon  behalf  of  tiie  people,  and 
that  tnatmctions  offered  on  his  behalf  were 
Improperly  refused  or  improperly  modified 


before  they  were  given  to  the  Jury.  We  have 
examined  all  of  the  Instructions  which  were 
given,  modified  before  they  were  given,  and 
refused,  and,  when  the  given  instructions  are 
considered  as  a  series,  we  think  the  jury 
were  fairly  instructed  as  to  the  law  of  the 


It  is  finally  contended  that  the  verdict  Is 
not  supported  by  the  evidence  and  is  con- 
trary to  the  law,  and  for  these  reasons  the 
court  erred  In  declining  to  instruct  the  jury, 
at  the  close  of  all  the  evidence,  to  find  the 
plaintiff  In  error  not  guilty.  In  support  of 
this  contention  it  is  urged  that  the  evidence 
shows  that  the  plaintiff  in  error  had  an  in- 
terest in  the  funds  collected  from  tbe  rent 
of  the  Flint  Hotel  to  the  extent  of  his  com- 
mlBsions,  and  that  he  had  an  Interest  In  the 
amount  collected  from  Ck>Igrove  to  the  extent 
of  the  balance  due  him  for  fees  and  disborse- 
ments  in  representing  Malinda  Vickerage  In 
the  exchange  of  the  Flint  Hotel  for  the  Col- 
grove  farm,  and  In  other  services  performed 
by  him  for  Malinda  Tlckerage,  and  that  the 
law  In  this  state  Is  well  settled  in  McElroy 
v.  People,  supra,  that  under  the  statute  of 
this  state,  making  It  larceny  by  embezslemeDt 
for  an  agent  to  fraudulently  convert  to  Us 
own  use  funds  which  he  has  received  as  such 
agent,  a  defendant  cannot  be  rightfully  con- 
victed of  embezzlement  and  fraudulently 
converting  to  his  own  use  a  fund  in  which 
he  has  an  interest,  although  such  fund  came 
into  his  hands  as  agent  The  court  instruct- 
ed the  jury,  upon  behalf  of  the  plaintiff  la 
error,  that  if  they  believed,  from  the  evi- 
dence, that  the  plaintUC  in  error  was  a  part 
owner  of  any  of  the  funds  which  he  was 
charged  with  embezzling  or  fraudulently 
converting  to  his  own  use,  he  could,  not 
properly  be  convicted  of  embezzling  or  fraud- 
ulently converting  to  his  own  use  such  funds. 
Nevertheless,  the  jury  convicted  the  plaintiff 
in  error.  The  evidence  shows  that  Malinda 
Vickerage  agreed  to  pay  the  plaintiff  in  error 
a  commission  upon  the  rent  he  collected  upon 
the  Flint  Hotel,  and  that  he  should  have  the 
right  to  retain  his  commissions  out  of  the 
rents  collected  by  him.  Under  the  authority 
of  McElroy  V.  People,  supra,  we  are  of  tbe 
opinion  the  plaintiff  In  error  had  such  aa 
interest  in  said  rent  that  he  could  not  law- 
fully be  convicted  of  embezzling  the  rent, 
and  the  Jury,  under  the  Instructions  of  the 
court,  doubtless  found  that  the  plaintiff  la 
error  was  not  guilty  of  embezzling  or  fraud- 
ulently converting  to  his  own  use  such  rent 

We  think,  however,  from  the  evidence,  that 
the  plaintiff  in  error  liad  no  Interest  in  the 
funds  received  from  Colgrove  at  the  time 
of  the  exchange  of  the  Flint  Hotel  for  the 
Colgrove  farm.  The  contract  In  writing  here- 
inbefore set  out  In  this  opinion  provides  that 
tbe  plaintiff  in  error  should  dispose  of  the 
hotel  property  as  best  he  could,  and,  'Vhea 
so  disposed  of,  the  proceeds  of  such  disposi- 
tion" should  be  paid  over  to  MaMnfln  Vlek- 
erage.  While  it  may  be  that  the  plaintiff  ia^ 
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entor  Wonld  be  ^titled  to  oompeiiMtlon  for 
disposing  of  the  Flint  Hotel  to  Colgrove  and 
for  .the  other  serrices  performed  by  him  for 
Malinda  Vlckerage,  the  evideace  wholly  falls 
to  show  that,  the  plaintUT  in  error  bad  the 
right  to  deduct  such  compensation  from  the 
money  received  from  Colgrove;  but,  on  the 
contrary,  the  evidence  shows  that  he  express- 
ly agreed  to  tarn  over  to  Malinda  Vlckerage 
the  proceeds  arising  from  the  sale'  of  the 
Flint.  Hotel,  without  deductions.  In  the  Mc- 
Slroy  Case  the  plaintiff  in  error  bad  the 
right,  to  deduct  her  commissions  from  the 
amount  collected  by  her  by  express  agree- 

-  ipent ;  that  \b,  she  WM  only  required  to  ac- 

;  count  to  her  employer  for  the  aoaount  re- 
maining in  her  hands  after  she  bad  deducted 
her  commlBsloDB.    She  therefore  had,  as  was 

'  held  by  the  court,  an  interest  In  the  funds 
1b  her  bands  which  she  had  collected.    That 

,  case,  therefore,  diSers  from  the  caae  at  fyu. 
■    It  has. been  held  by,  a. number  of  court»— 

j  and  we  believe  that  to  be  the  sound  rule — 

,,tbai  the  right  to  commisBions  or  fees  does 

.  not  constitute  a  Joint  ownership  in  the  fund 
collected  nnless  the  terms  of  the  contract 
wblcb  creates  the  agen^  expressly  provide 

.  that  the  agent  collecting  the  fund  has.  the 

.  right  to  retain  from  the  particular  fund  his 
commissions  or  fees.  Commonwealth  v.  Ja- 
cobs,  128    Ky.    538,   104   S.   W,   345,    13   U 

,  R.  A.   (N.   S.)   611.  15  Axn.  &   EMg.  Ann. 

.  Caa.  1228,  and  cases  cited.  In  this  case  the 
plaintiff  In.  error,  by  virtue  of  the  agency 

.'which  wias  created  by  the  written  contract  of 
August  19,  1007,  conveyed  to  Cotgrove  the 
Flint  Hotel  property  and  received  $3,250  in 
cash  from  Colgrove,  which  he  agreed,  by  the 
terms  of  said  contract,  to  turn  over  to  Ma- 
linda Vlckerage.    This  he  failed  to  do,  and 

.frauduleptly  converged  the  same  to  bis  own 
Qse.  This  transaction  was  clearly  a  violation 
of  the  statute,  and  the  plaintiff  in  error  was 
properly  found  guilty  by  the  Jury  of  embez- 
zling and  frandulebtly  converting  tb  his  own 
use  the  funds  which  be  received  from  Col- 

'  grove,  as  the  agent  of  Malinda  Vickerage. 

The  plaintiff  in  error  has  raised  and  urg- 
ed in  his  brief  other  grounds  of  reversal,  but 
we  think  them  without  force.  Th6  judgment 
of  the  dty  court  of  Pana  will  therefore  be 
affirmed. 
'    Judgment  affirmed. 

yiCKlERS,  a  J.,  dissents. 


Vta  III.  104.) 
MILLER  v.  BARTO  «t  al. 
(Sqpreme  Court  of  IMiiiois.    Oct  2S.  1910.    Re- 
hearing Denied  Dec.  8,  1810.) 

1.  JUDOHEJ^T   (I   405*)— Eqcitabli    Rslief— 
Obotjnds. 

XXinlty  will'  relieve  asainst  a  Jndgm^nt  If  It 
'  !•  ancooaclonaUe,  end  n  defendant  -wa*  pre- 
'Tcnted  from  defendin;;  .tbrooxh  fraud  pr  acci- 
dent without  any  fault  in  bimiielf  or  his  afrents. 


and  U  rlgfats  of'tblid  verwn»;hrM  ttet^iattr- 
vened.  , 

[Ed.   Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  \\  7G6,  767;    Dec;.  Dig.  f  40D.*J 

2.  Eqcitt  (I  69*)— RiQnT  to  Ibvokk— Neou- 

OKNca.  ' 

Equity  will  not  relieve  one  from  tb«  con- 
sequences of  bis  or  his  agents'  aegiigenoe. 
'    VEA.  Note.— For  other  case^  see  Eaaity,  Cent. 
Dig.  H  197-199;   Dec.  Dig.  J  68.»] 
8.  Equitt  (J  l*)—JuBi8Diaxioif— Review  of 

Law  Coubts. 

A  court  of  equity  will  not  review  a  deci- 
sion of  a  court  of  law  which  wobld  be  merely 
sitting  as  a  court  of  error  or  appeal. 

[Ed.  Note.— For  other  cases,  see  Gqaity,  Dee. 
Dig.  $  1.*] 

4.  Judgment   (|  436*)— BomTABliS  RsuEr— 
Right  To. 

£^uity  will  not  relieve  aealntt  a  JvdgmeBt. 
though,  based  on  an  unfounded  daini,  where  the 
debtor  knew  of  it  in  time  to  have  availed  him- 
self of  his  legai  remedy,  and,  after  entering , an 
appearance,'  neglected  to  pursue  that  remedy. 

[IM.   Note.— For  other  cases, 'see  Judgment 
Cent.  Dig^  11  823-826',    DwTDig.  |  4JS6.*] 

5.  Bankbdptot  <|}  119, 162*)--TiTm  to  Psor- 

ERTr— DlVESTITUfiX     or,    BAJfKBUPT— ESBER- 
TIAL. 

Appointment  of  a  trustee  ik  'essential  to 
dWeat  a  bankrupt  of  title  to  his  ptoperty,  and, 
white  the  title  of  the  trustee  wo^ld  relate  bajdc 
to  the  conunencemeat  of  the  proceeding,  the  ti- 
tle of  the  bankrupt  never  passes  out  of  him  U 
'there  is  no  trustee. 

[Ed.  Notei-^Ft>r  oAer  cases,  Uet  Bankruptcy. 
Dec  Dig.  {|  119,  162.*] 

&  BaRKRUFIOT  (S  198*)— VACATIOR  of  LiXNft— 

Purpose  of  Statute. 

The  provision  01  the  bankruptcy  act  where- 
by levies,  jud^enta,  attachments,  or  other  liens 
obtained  within  four  months  befote  bUngof  the 
petition  are  deemed  void,  when  the  petitioner 
18  adjudged  a  bankrupt  and  the  property  passes 
to  the  trustee  released  from  the  same  is  for  the 
bea^fit  of  creditors,  and  liens  on  tiie  bankrupfa 
property  are  not  vacated  for  bis  benefit. 

{EU.  Note.— For  other  cases,  see  Bankruptcy, 
Dec  Dig.  S  19a*] 

7.  Bawkhuptct  (f  198*)— Vaoahoh  o»  Lienb 

— JunOJfENTS. 

Bankruptcy   proceedings  did   not  divest  • 
Jndgmeat   lien   where  the   bankrupt's  property 
never  passed  to  a  trustee. 
.   [Ed.  Note.— For  other  cases,  see  Bankruptcy, 
bee.  Dig.  I  198.*] 

8.  Newspapers  (J  1*)— Notioe  of  ExEOunoir 
Sale— PuBLioATiON— Sufficiency. 

Under  2  Priv.  Laws  1868,  p;  876,  autfcorls- 
luK  publication  of  legal  notices  in  -the  Chicago 
Legal  News,  an  ezeoution  sale  may  be  advertised 
therein. 

[Ed.  Note.— For  other  eases,  see  Newspapers, 
Dec.  Dig.  I  1.*]  ^^ 

9.  pABTmow  (§  4Q*)-.^NKC!issAitT  Pakties. 

Partition  cannot  be  decreed  valesa  die  reel 
owner  of  an  Interest, is  omde  a  party  and  his 
ri?hts  protected ;  and  bence,  on  bill  oy  an  at- 
torney to  partition  between  himself  and  one  who 
bouerht  a  lot  at  ezecotloa  sale  under  a  judgment 
obtained  by  the  attorney  on  agreement  that  the 
recovpi-y  should  be  divided  between  the  attorney 
and  the  judgment  creditor,  the  creditor  bss  a 
right  to  be  heard  for  the  protection  of  his  rights. 
[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  |  114;    Dee.  Dig.  (  46.*] 

la  PABTITIOK  ^  16*>— WBR)   ICAT  BBIIIO. 

Under  ibe  act  antboriaiiiK  any  tenant  in 
common   to  bring   partition,    the  conrt  cannot 
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refose  partlfion  'on  tli'e  gMatid  tk4t  btka^tStt- 
ant's  title  was  Bcqaiced  through '  a  Judgment 
baaed  on  an  aofoqiided  daiia,,  ■  ■, 

[Ed.  Note.— For  other  cases,  see  Partition, 
Dec.  Dig,  1 16.*J 

yickers,  C  J.,  diSBenting.  , ' 

Appeal  f  poin  Clhinlt  Court,  CUcik  Ooniity ; 
Charles  M.  Walker,  Judge. 
'  Bill  by  Oster  C.  Miller  agatnBt  Selena  A. 
Barto  and  othierB.  lE'rom  a  decree  diBmlasing 
the  bill,  complainant  appeals.  R«vet«iea  and 
remanded,  with  directions. 

Lemael  M.  Aclcley,  for.  ajweilant '  UU- 
mnnn  &,Hoa«,  for  appellees. 

CAHTWRIOHT,  3.  The  circuit  court  of 
Cook  county  dismissed  fot  Want  ot  equity 
the  bin  filed  in  tb^t  court  by  Olscar  G.  Miller, 
appdiant,  against  Selena  A.  Barto,  Matbias 
Mnenci^  and  otbers,  app^ees,  for  pKrtltton 
of  a  lot  tn  Chicago,  and  the  complainant  ap- 
pealed to  this  court    ■     ■ 

The  coinplalniint  claimed' title  to  ati'nn- 
dlvided  one  balf  of  the  Idt  aad  that  the  de^ 
fendant  Selena  A.  Barto  owned  the  other 
half,  both  having  derived  title  by  virtue  of 
a  sale  on  an  execution  issued  upon  a'Jndg<- 
ment  in  favOr  of  Charles  BaUE&EQirtf.  find 
against  Matbias  Mliench,'and  the  subject  of 
controversy  W^9  the  validity  of  that  judg- 
ment, and  whether  a  court  of  equity  would 
sustain  fli6  sale  mMe  under  it  Mathias 
Mnencb,  one  of  the  defendants,  fiied  his 
cross-bill  alleging  that  the  Jndgm^ent  was 
founded  on  no  consideration  and  was  inequi- 
table ;  that  be  was  In  possession  of  tbe  prem- 
ises, and  that  the  complainant  and  Selena'  A. 
Barto  bad  full  notice  and  knowledge  of  su<A 
facts:  The  abstract  does  not  show  that  tbi9 
court  made  any 'disposition  of  the  cross-bill. 
Hnench  and  ^  tbe  holder  Of  a  mortgage  an- 
swered, and  the  other  defendants,  including 
Selena  A.  Barto,  were  defaulted  and  the  evi- 
dence was  heard  by  the  court.  The  facts  on 
which  the  court  acted  are  as  follows: 

Charles  Baumann  was  a  sailor  on  the 
lakes,  and,  when  not  following  his  occupa- 
tion, he  boarded  at  the  home  of  Mathlas 
Mnench,  coming  and  going  from  time  to  time. 
He  was  drunk  most  of  the  time,  and  would 
do  some  chores  about  the  house,  tike  wiping 
dishes,  and  once  cleaned  up  an  empty  flat 
He  never  paid  anything  for  his  board,  and 
Was  given  small  sums  for  services  rendered 
and  spent  the  same  for  beer.  In  1902,  after 
Unencb  had  married*  a  second  wife,  she 
would  not  have  Baumanb  around  and  turned 
hfm  out,  and,  although  he  had  no  claim,  he 
made  a  baj^ain  with  the  complainant  Oscar 
C  Miller,  an  attorney,  to  sue  Muench  for 
services.  Baumann  and  Miller  were  to  each 
have  one-half  of  what  could  be  recovered 
after  deducting  costs  and  expenses,  and  Mil- 
ler made  an  agreemfet  with'  Lemuel  M.  Acfc- 
ley.  another  attorney,  by  which  Aekley  was 

•    • L-^ : —^ ., ■ 


to  receive  a  portion 'of  the'  amount  etrenttially 
recovered.  Suit  was  brought  in  the  superior 
^scrort  Oh  July  81,  1902,  and  Muench  was 
served  with  summons  on  August  16,  1902. 
Muench  was  ignorant  Of  the  Bnglish  lan- 
guage, and  did  not  know  that  he  was  sued 
or  served  with  process.  At  the  S^tember 
term  of  the  court'  Mttendi  was  defaulted, 
and  judgment  was  rendered  against  him  for 
$1,060  and  costs.  He  was  told  of  the  judg- 
ntent  by  a  friend,  atid  employed  an  attorney. 
Who  filed  a  writteft  appearance  Vor  him  in 
the  cause,  and  mb'v<ed  the  court  to  vacate 
the  default  and  judgment  The  motion  was 
-continued  until  tbe  next  term,  when  it  was 
stricken  from  the  files  for  want  of  "due  ap- 
pearance," from  which  order  Muench  pray- 
ed ail  appeal  to  the  Appellate  Court,  but  did 
not  perfect  it  being  advised  to  go  into  bank- 
ruptcy and  get  rid  of  the  judgment  in  that 
way.  Bzecntloa  was  issued  <m  the  judgment 
on'  November  8,  190B,  and  on  demand  of  the 
-sheriff  Muench  noade  a  schedule  showing  per- 
sonal property',  consisting  of  teams,  wagons, 
and  harness,  subject  to  a  chattel  mortgage. 
On  December  8,  1902,  he  filed  btt  voluntary 
petition  in  bankruptcy  In  the  United  States 
court,  and  on  the  ilth  of  that  month  was 
ad;)udged  a  bankrupt  and  &n  the  same  day 
the  sheriff  levied  on  the  lot  On  January  2, 
1908,  the  sheriff  was  enjoined  by  the  bank- 
ruptcy court  from  selling  under  the  execu- 
tion. But  two  cflalms  were  filed  in  bankrupt- 
cy— one  of  $64.48  for  groceries  and  the  other 
was  this  Judgment  Baumann  testified  be- 
fore the  referee  that  he  had  no  clatiA  against 
Muench ;  that  he  did  a  few  chores  about  thb 
house,  and  would  be  given  fire  or  ten  cents, 
which  he  would  spend  fbr  beer;  that  he  was 
drunk,  and  the  second  wife  etpelled  him 
from  tbe  premises ;  and  that  be  brought  suit 
to  'get  even  with  Muench.  The  referee  re- 
ported that  the  claim  was  not  meritorldns, 
and  it  was  disallowed.  No  trustee  was  ever 
appointed,  and  Muench  remained  in  posses- 
sion of  his  property  and  was  discharged  on 
November  7,  1904.  On  May  25,  1906,  the 
shferlft  returned  the  original  execution  Issued 
in  1902,  stating  that  he  had  levied  on  the  lot 
but  made  no  sale,  and  alias  execution  Vas 
then  6ued  out  and  a  levy  made  and  the  prop- 
erty wks  sold  July  17,  MOe,  for  $1,150  to 
Selena  A.  Barto,  who  was  represented  at  the 
sale  by  Lemuel  M.  Aekley.  The  cdsts  were 
paid  and  a  shift  was  [banned  by  which  the 
plaintiffs  attorney  receipted  for  $1,108.00  on 
the  judgment;  Selena  A.  Barto  not  paying 
anything.  At  the  expiration  of,  the  time  of 
redemption,  the  sheriff  made  a  deed  to  S'e- 
lena  A.  Barto,  and  on  December  30, 1907,  she 
quitclaimed  an  undivided  one-half  of  the  lot 
to  Oscar  c.  Miller,  the  attorney.  Immedi- 
ately afterward  Miller  filed  the  bill  in  this 
case  for  partition,  and  the  Claim  for  gro- 
ceries had'been  assigned  to  bim  and  he  had 
released  the  lot  from  that  claim.    The  rights 
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of  third  parties  haTe  not  Intervened,  and 
there  waa  no  basis  In  fact  for  the  judgment 
Courts  of  equity  have  so  often  granted  re- 
lief against  Judgments  obtained  by  fraud,  ac- 
cident, or  mistake,  -where  there  has  been  no 
negligence  on  the  part  of  a  defendant,  that 
there  can  be  no  question  of  power  or  Juris- 
diction to  afford  a  remedy  In  such  a  case. 
If  It  la  against  conscience  to  execute  a  judg- 
ment and  the  defendant  was  prevented  from 
making  his  defense  by  fraud  or  accident  un- 
mixed with  any  fault  or  negligence  In  him- 
self or  his  agents,  and  the  rights  of  third 
parties  have  not  intervened,  equity  will  re- 
lieve against  the  wrong.  Hilt  v.  Helmberger, 
23u  IlL  235,  86  N.  E.  804.  ▲  court  of  equity, 
however,  will  not  give  ear  to  one  who  mere- 
ly asks  It  to  relieve  him  from  the  conse- 
quences of  his  own  negligence  or  that  of  his 
agents.  A  court  of  equity  is  only  moved  to 
action  by  diligence,  and  does  not  Interpose 
to  protect  <me  who  has  not  exercised  proper 
diligence  to  protect  his  own  Interests  and  to 
make  a  defense  which  was  available  to  him 
In  a  court  of  law.  This  court  long  ago  said 
that  the  mie  Is  absolutely  Inflexible,  and 
cannot  be  violated  even  when  the  Judgment 
In  question  is  manifestly  wrong  In  law  or 
in  fact,  or  when  the  effect  of  allowing  it  to 
stand  will  be  to  compel  the  payment  of  a 
debt  which  the  defendant  does  not  owe.  Hln- 
rlchsen  v.  Van  Winkle,  27  HI.  334.  Muench 
knew  of  the  judgment  In  time  to  avail  him- 
self of  his  remedy  in  the  court  of  law,  and 
by  filing  his  appearance  submitted  himself 
to  the  Jurisdiction  of  that  court  Under  sec- 
tion 38  of  the  practice  act  (Hurd's  Rev.  St 
1909,  c,  110,  I  40)  then  in  force,  the  court 
was  authorized.  In  its  discretion,  to  set  aside 
the  Judgment  upon  good  and  sufficient  cause, 
and  upon  such  terms  and  conditions  as 
should  be  deemed  reasonable.  On  the  hear- 
ing of  the  motion  the  court  would  have  con- 
sidered both  the  fact  that  the  claim  was 
baseless,  and  whether  the  defendant  was 
guilty  of  negligence  or  was  without  fault  on 
account  of  his  inability  to  understand  the 
summons.  The  discretion  exercised  by  the 
court  would  have  been  subject  to  review  by 
fJbe  Appellate  Court  and  the  only  reason  that 
Muench  did  not  obtain  the  judgment  of  the 
court  was  the  negligence  of  himself  or  his 
attorney  in  falling  to  comply  with  some  rule 
or  to  do  some  act  which  constituted  a  "due 
appearance"  in  that  court  If  his  motion 
was  stricken  from  the  flies  Improperly,  he 
had  a  right  to  have  that  questicm  reviewed, 
and  did  not  perfect  his  appeal  because  he 
was  advised  to  go  into  bankruptcy.  There 
was  no  accident  that  he  could  not  have  fore- 
seen and  guarded  against,  and  a  court  of 
equity  will  not  review  the  decision  of  a  court 
of  law,  which  would  be  merely  sitting  as  a 
court  of  error  or  appeal.  Hofmann  'v.  Bur- 
ris,  210  lU.  687,  71  N.  E.  684.  The  claim  was 
simply  unfounded,  and.  If  it  could  be  set 
aside  in  equity  on  that  ground,  the  same 
rale  must  apply  to  all  cases  where  •  Judg- 


ment has  been  wrongfully  recovered  In  an 
action  at  law.  There  la  no  ground  upon 
which  a  court  of  equity  can  relieve  Muencb 
from  the  Judgment 

The  claim  under  the  Judgment  was  dis- 
allowed in  the  bankruptcy  proceeding,  so 
that  Baumann  waa  not  permitted  to  partici- 
pate in  any  distribution  of  assets  in  that 
court,  but  the  Judgment  was  not  disturbed, 
and  no  trustee  in  bankruptcy  was  appointed. 
The  appointment  of  a  trustee  is  essential  to 
divest  the  bankrupt  of  the  title  to  bis  prop- 
erty, and,  while  the  title  of  the  trustee  would 
relate  hack  to  the  commencement  of  the  pro- 
ceeding, the  title  of  the  bankrupt  never  pass- 
es out  of  him  if  there  Is  no  trustee.  Rand 
V.  lovra  Central  Railway  Co.,  186  N.  Y.  68. 
78  N.  E  574,  116  Am.  Bt  Rep.  680;  B  Am.  • 
&  Eng.  Ann.  Cas.  642;  Burton  v.  Perry,  14S 
111.  71,  84  N.  E.  60.  The  provision  of  the 
bankruptcy  act  by  which  levies.  Judgments, 
attachments,  or  other  liens  obtained  within 
four  months  prior  to  the  Sling  of  a  petition 
in  bankruptcy  are  deemed  null  and  void  in 
case  the  petitioner  is  adjudged  a  bankrupt 
and  the  property  passes  to  the  trustee  re- 
leased from  the  same  Is  for  the  benefit  of 
creditors,  and  liens  on  the  bankrupt's  prop- 
erty are  not  vacated  for  his  benefit  In  this 
case 'the  property  never  passed  to  a  tmstee 
and  nothing  ever  happened  which  divested 
the  lien. 

The  only  other  ground  opon  which  it  is 
contended  that  the  execution  sale  was  illegal 
is  that  it  was  advertised  in  the  Chicago  Le- 
gal News.  By  the  charter  of  that  corpora- 
tion, which  was  declared  to  be  a  public  act, 
It  was  provided  that  any  notice  or  advertise- 
ment required  by  law  should  be  as  good  and 
valid  If  published  in  the  Chicago  Legal 
News  as  in  any  new^aper.  2  Prlv.  Laws 
1868,  p.  876.  This  provision  h^s  never  been 
repealed  or  affected  by  subsequent  legisla- 
tion, and  it  was  regarded  in  Kerr  v  Hitt, 
76  111.  51,  as  a  legislative  construction  of 
the  fact  that  the  Chicago  Legal  News  Is  such 
a  newspaper  as  notices  may  be  published  in. 
The  facts  did  not  Justify  the  decree. 

It  appeared  on  the  hearing  that  Charles 
Baumann,  the  plaintiff  in  the  Judgment  was 
declared  insane  on  February  27,  1908,  and 
that  he  is  in  the  State  Insane  Asylum  at 
Bartonvllle.  He  was  not  a  party  to  the  suit 
or  represented  In  any  manner,  and  Selena 
A.  Barto,  so  far  as  she  held  any  title  to 
the  premises,  was  a  trustee  for  him.  Noth- 
ing was  paid  at  the  sale  except  some  costs 
which  the  attorneys  were  bound  to  provide 
under  the  contract  and  with  that  exception 
the  Judgment  paid  the  bid.  The  court  ex- 
pressed the  view  that  Baumann  was  a  neces- 
sary party,  and  the  complainant  filed  an 
amendment  to  the  bill  setting  out  his  in- 
sanity and  alleging  that  the  Judgment  could 
not  now  be  set  aside  because  Baumann  was 
insane.  Baumann  Is  tHe  one  who  needs  pro- 
tection, but  the  court  denied  a  motion  t» 
make  blm  a  defwidant,  perhaps  on  •ccoant 
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«f  a  determlnat!<m  to  dlsmln  the  bill  In  any 
event  As  there  was  no  groand  for  setting 
aside  the  judgment  In  equity,  the  cross-bill 
should  be  dismissed,  bnt  the  court  could. not 
proceed  to  a  partition  wlthont  the  real  own- 
er of  an  interest  in  the  property  being  made 
a  party  and  his  rights  protected.  No  party 
to  the  suit  has  any  beneficial  interest  except 
a  mortgagee  and  the  attorneys.  Ackley  tes- 
tified in  the  suit  to  which  Baumann  was  not 
a  party  that  Baumann  was  to  give  Miller 
one-half  of  whatever  might  be  recovered, 
less  costs  and  expenses,  but  Baumann  has  a 
right  to  be  heard  about  that  and  to  have 
his  rights  preserved. 

Section  1  of  the  act  (Hurd's  Rev.  St  1905, 
e.  10Q>  to  revise  the  law  in  relation  to  the 
partition  of  real  estate  provides  that  any 
tenant  In  common  may  compel  a  partition  of 
real  estate  by  bill  in  chancery  or  petition. 
The  complainant  In  the  original  bill  was  en- 
titled, as  a  matter  of  legal  right,  to  a  par- 
titim  of  the  lot,  and  did  not  ask  the  court 
to  administer  any  equitable  remedy,  and  the 
court  could  not  refuse  partition  on  the 
ground  that  his  legal  title  was  acquired 
tbroogh  a  Judgment  that  was  based  on  an 
nnfonnded  claim. 

The  decree  is  reversed  and  the  cause  is 
tonanded  to  the  circuit  court  with  direc- 
tions to  dismiss  the  cross-bill  and  i)6rmlt  an 
amendment  making  Charles  Baumann  a  de- 
fendant, oe,  on  failure  to  make  such  amend- 
ment and  to  bring  him  into  court,  to  dismiss 
the  bill  and  to  proceed  further  in  accord- 
ance with  the  views  herein  expressed. 

Reversed  and  remanded,  with  directions. 

yiCKBRS,  0.  X,  dissents. 

on  Hus.  itt) 
CORLISS  V.  KBOWN  et  aL  (two  cases). 
(Supreme  Judicial  Court  of  Massachasetta. 
Ekaez.     Dec  2,  1910.) 

1.  MAsrncB  Airo  SravAirT  ({  801*)— Liability 
or  Mabtbb— Acts  or  Skbvant. 

Where  an  owner  of  a  horse  and  carriage 
lent  them,  with  hix  driver,  to  a  third  pereon, 
for  oae  by  the  third  penon  in  bii  businen,  the 
care  and  management  of  the  horse  was  retained 
hr  the  owner  urongh  his  driver,  in  the  absence 
or  any  express  agreement  to  the  contrary,  and 
the  driver  for  die  purpose  remained  the  owner's 
servant  so  aa  to  charge  him  with  the  driver's 
aegligeBce. 

[E<d.  Note.— For  other  cases,  see  Master  and 
Serrant  Cent  Dig.  H  1210-1216;  Dec.  Dig.  i 
301.*] 

2.  Hiohwats  (J'lSS*)  — TJsk- Nboi.io«nc»— 

IHJDKT   TO    PSDESTBIAIf— LlABIUTT. 

Where  a  Iwrrower  of  a  horse  and  carriage, 
with  the  driver  of  the  owner,  for  use  In  con- 
ducting his  business,  is  personally  negligent, 
by  conducting  tiie  business  carelessly,  whether 
\ij  the  use  of  the  horse  and  carriage,  known  to 
linn  to  be  dangerous,  or  otherwise,  he  is  liable 
for  his  negligence,  since  he  may  not  use  In  his 
bnsinees  a  horse  that  by  its  dangerous  proclivi- 
tiea  will  expose  others  to  the  probability  of 
mjary. 

IBd.  Note.— For  other  casea^  see  Hi^ways, 
Ctent  Dig.  S  470;   Dec.  Dig.  {  183.*] 


8.  MuNiciPAi.  CoxFoaATTOiTS  (|  705*)— TIsi  or 

STaEKSB  —  INJTTBT   TO    PKDESTBIAH— LlABU.- 

ITT. 

A  physician  and  his  mother  were  Interested 
in  a  hospital  maintained  by  a  corporation  of  - 
which  the  physldaa  was  president  and  the 
mother  treasurer.  0?he  physician  lent  to  bis 
mother  his  horse  and  carriage,  in  chai^  of  his 
driver,  for  use  by  the  mother  to  take  money  of 
the  corporation  to  tiie  bank.  The  horse  was 
an  unsafe  animal  in  public  streets,  and  the 
mother  knew  it.  The  horse  ran  away,  and 
injured  a  i>edestrian.  Held,  that  the  mother 
was  negligent 

[Bid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  lfil&-lS17;  Dec. 
Dig.  {  70&*] 

4.  Masteb  and  Skbvant  (|  310*)— Injtjbt  to 
Teibo  Pebson- Liabilitt  of  Seevant. 

One  who  actually  participates  in  a  negll- 

Sent  use  of  property,  with  full  knowledge  of 
anger  to  third  persons,  is  negligent  and  h« 
cannot  avoid  liability  by  showing  that  he  merer 
ly  assisted  the  negligent  owner  as  servant  or 
agent. 

IKd.  Note.— For  other  cases,  see  lister  and 
Servant  Cent  Dig.  i  1286;   Dec.  Dig.  §  810.*] 

5.  Mastkk  AND  Sebvakt  (S  31S*)— iNjmiKS  to 
Thibd  Pkbbors— Indifinoent  Contbactob. 

An  owner  of  property,  employing  an  inde- 
pendent contractor  to  make  repairs  on  the  prop- 
erty as  he  thinks  necessary,  is  not  liable  for 
the  negiigenee  of  the  contractor. 

[Eid.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  IMg.  tt  1242;  1248;  Dec.  Dig.  S 
316.*] 

Elxceptlons  from  Superior  Court  Essex 
County;  John  A.  Aiken,  Judge. 

Actions  by  Mary  I.  Corliss  and  by  William 
H.  Corliss  against  James  A.  Keown  and  An- 
nie Keown.  There  was  a  Adding  for  plain- 
tiffs against  defendant  James  A.  Keown,  and 
a  finding  for  Annie  Keown,  and  plaintiffs  ex- 
cept to  the  ruling  in  favor  of  defendant  An- 
nie Keown.    Exceptions  sustained. 

F.  B.  Shaw,  for  plaintiffs.  W.  W.  Pyne, 
for  defendants. 

KNOWLTON,  C.  J.  The  first  of  these  ac- 
tions is  by  a  woman  to  recover  for  injuries 
from  being  struck  by  a  runavray  horse  while 
crossing  a  public  street  In  the  city  of  Lynn, 
and  the  second  is  by  her  husband  to  recover 
damages  resulting  to  him  from  her  Injury. 
The  two  defendants  are  a  pbyaidan  and  his 
mother,  who  live  in  the  same  house,  .and 
were  both  interested  in  a  hospital  maintained 
by  a  corporation  of  which  the  son  was  the 
president  and  the  mother  was  the  treasurer. 
The  horse  and  carriage  by  which  the  plain- 
tiff was  injured  belonged  to  the  son,  and 
were  being  used  by  the  mother  on  the  day 
of  the  Injury.  They  were  in  charge  of  a 
driver  hired  by  the  son.  The  plaintiff  con- 
tended that  the  accident  was  caused  in  part 
by  the  defective  condition  of  the  carriage  and 
in  part  by  the  bad  behavior  and  dangerous 
proclivities  of  the  horse.  The  case  was  tried 
before  the  chief  justice  of  the  superior  court 
without  a  jury  and  he  found  against  the  de- 
fendant James  A.  Keown,  and  In  favor  ot 
the  other  defendant 
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.  Xbe  weight  of  the  evXdenoe  and  tbe  find,-, 
li^  ot  thft  Judge  indicate  that,  on  tbe  morn- 
ing of  the  accident.  Dr.  E^wn  lent  his  hortae 
and  carriage  arid  driver  to  his  mother,  to  be 
used  for  a  short  time  in  business  of  which 
she  had  official  charge,  and  that  in  her  official 
capacity  she  was '  the  proprietor  and  man- 
ager of  the  business  in  whidb  the  horse  and 
carriage  were  then  being  used.  He  found  ex- 
pressly that  "she  had  the  authority  to  dlretft 
the  driver  where  to  go  and  by  what  streets, 
and  at  what  rate  of  speed."  In  legal  effect 
It  seems  to  have  been  an  ordinary  case  of 
the  owner  of  a  horse  and  carriage  lending 
them,  with  his  driver,  to  another  person,  to 
be  used  by  that  person  in  his  business.  In 
such  a  case  it  is  held  that,  in  tbe  absence  of 
an  express  agreement  to  the  contrary,  tbe 
care  and  management  of  the  horse  la  re- 
tained by  the  owner  through  Ids  driver,  who 
for  that  purpose  and  in  that  paxt  of  tbe  busi- 
ness remains  his  servant  Shepard  t.  Jadoba, 
a04  Mass.  110-U2,  90  N.  B3.  382,  26  L.  B.  A. 
(N.  S.)  442;  Delory  v.  Blodgett,  185  Mass. 
12»-129,  69  N.  B.  1078,  64  L.  B.  A.  114,  102 
Am.  St  Rep.  328.  But  in  such  a  case  the 
o^ershlp  of  the  business  lil  which  the  horse 
is  used  and  the  responsibility  for  conducting 
such  a  business  rest  with  the  person  to 
whom  the  horse  and  driver  are  lent  If  he 
is  petsoiudiy  ne^gent  through  oondnctlng 
the  business  in  a  careless  way,  whether  by  the 
use  of  InstnimentaUtifes,  known  to  him  to  be 
dangerous,  or  otherwise,  he  is  liable  for  the 
resolts  of  his  n6j[ligenca'  He  would  have  no 
right  to  accept" and' use  in  his  bosiness  a 
bene,  or  anythlng^se,  that  by  reason  of  ibr 
dajagerods  procllvltla  or  qualitlea,  wbnid  ex- 
pose others  to  the  probability  of  injury. 
.The  pUin^  asked  for  the  fo^owing  rpl- 
lngr"'"If  the' court  shall' find  that  ijbs  horp; 
or  mare  used  by  the  defendant  Annie  Keown' 
at  the  time  of  the  accident  w^  an  unsafe 
and  dangerous  animal,  for  the  usq.  to  which 
It  was  being  put  by  the  defendant  Annie 
Keown  at  said  time,  and  the  said  Annie 
Koown,  or  her  servants,  agpntjs  oretoployfis 
knew  It,  or  ought  to  have  known  It  by  the 
exercise  of  due  care,, and  the  plaintiff  Mary 
L  Corliss,  while  on  a  public  street  in  said 
Iiynn,  in  the  exercise  of  due  care,  became  in- 
jured by  such  use,  then  the  defendant  Apnle 
Keowu  Is  liable  to  the  said  plaintiff  for'  her 
damages  by  reason  of  said  injuries."  In 
regard  to  Uie  horse  the  Judge  found  as  fol- 
lows: "^y  reason  of  the  disposition  to  start 
Budd^y,  she  was  an  unsafe  animal  to  delve 
in  a  public  place  such  as  the  stiuare  where 
the  accident  in  this  case  occurred,  and  of 
this  both  defendants  had  knowledge.  The 
sudden  starting  .of  the  horse,  was  a. cause 
contributing  to  the  final  break  of  the  fractur- 
ed portion  of  the  fifth '  wheel,  and  on  this 
ground  I  hold  the  defendant  James  Keown 
liable."  He  found  that  the  motner  was  usin^ 
this  horsie  in  driving  about  the  public  streets 


at  the  time  '^f  the  accldeiat  Having  gln^ 
found  that  the  horse  was  an  unsafe  ankna} 
to  drive  in  a  public  place  like  th^  squar^ 
where  the  accident  happened,  and  that  sbfi 
knew  it  he  should  have  found  that  she  \vas 
negligent  in  using  it  there,  Just  as  he  found 
that  her  son  was  negligent  In  lending  it  t)> 
her  for  such  a  use.  This  Is  upon  the  assump^ 
tlon  that  she  was  using  the  horse  in  her 
own  business,  to  take  money  of  tbe  corpora- 
tion as  treasurer  and  deposit  it  in  bank  tft 
the  credit  of  the  corporation,  and  that  sb9 
asked  for  the  use  of  the  horse  for  this  pur- 
pose, all  of  which  was  In  eTlde^oe  without 
contradiction. 

Perhaps  it  ought  to  be  c^sidered  whetiber 
the  use  referred  to  in  the  request  for  a  rul^ 
ing  could  have  been  of  any  other  kind,  that 
would  lead  to  a  dltCerent  result  The  only 
other  view  that  can  be  takeoa  of  the  evidene* 
is  that  she  was  carrying  the  money  for  hw 
sen  as  bia  agent  and  r^resentative,  and  tliat 
he  was  the  proprietor  of  tbe  bustDess  In 
wmdi  the  horse  and  carriage  were  tlien  be< 
ing  naed.  If  that  was  the  fact,  she  was  the 
person  then  in  charge  of  tbe  business,  an<l 
conducting  it  for  ttie  other  dafraidajit  After 
leaving  her  son,  she  had  the  dii>ectIonand 
control  of  tbs  use  of  the  borse,  and  the  driv- 
er was  subject  to  her  orders  as  to  where  and 
how  to  go.  If,  as  the  Judge  found,  it  was  a 
negligent  use, of  the  horse  iiy  the  owner  tO' 
permit  it  to  be  driven  on  these  streets,  by 
reascm  of  the  danger  of  injury  to  other  trav* 
elers.  It  was  negligent  for  her  to  actively  parv 
tlcipate  in  this  use  of  tbe  horse  by  taUng^ 
the  boBiness  in  charge  and  directing  it  with 
full  knowledge  of  its  negligent  character. 
One  who  actively  participates  in  a  negligent 
use  of  property,  with  full  knowledge  of  the 
'danger  to  third  persons,  is  himself  negligent, 
and  he  cannot  avoid  liability 'by  showing  that 
'  he  was  Aaslstfag  tbe  negligent  owner  as  bi» 
servant  or  agent  This  ruling  requested  by 
the  plaintiff  should  have  been  given, 

We  see  no  other  error  in  the  proceedings. 
Tbe  evidence  well  warranted  a  fin'ding  that 
neither  of  the  defendants  was  personally- 
negligent  in  falling  to  discover  the  defect  la 
the  carriage  after  it  came  from  the  shop.  It 
also  warranted  a  finding  that  the  wagon- 
maker  was  not  acting  as  the  servant  of  ei- 
ther of  the  defendants  in  repairing  the  car^ 
cla^e,  but  was  working  under  an  independ- 
ent contract  which  gave  him  entire  coatrol 
of.  the  business  of  making  such  repairs  a» 
be  thought  necessary,  for  which  he  was  to 
be  paid  a  reasonable  price.  The  Judge  might 
find  that,  after  the  carriage  was  left  under 
the  agreement  it  could  not  have  been  taken 
away,  nor  the  repairer  be  interfered  with, 
before  the  completion  of  the  work,  without 
a  breach  of  the. contract  An  owner  of  prop- 
erty is  not  liable  for  negllgenoe  of  a  mechan- 
ic in  doing  wortc  under  such  a  contract 

Exceptions  sustained. 
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(Swreine  Conrt  of  IlUaois.    Oct  28, 1910.    Re- 
hearing Denied  Dec.  9,  IDIO.)    . 

t  Wilis  (t  282*)— AonoN  TO  Di6Ti?bmin«  Va- 
UDiTY— Pleadino— 8xrmciENCT.  ■ 

A  bill  to  set  aside  as  a  clond  on  a  land 
title  a  purported  authenticated  copy,  of  a  for- 
eign wiU.  alleging  tlint  tlie  will  waa  obtained 
throngli  fraud,  and  that  testator  died  owniog 
certain  land,  etc.,  was  not  demurrable  aa  not 
alleging  that  he  died  intestate. 

[Eid.  Note.— For  other  cases,  see  Wills,  Dec 
Die.  i  282.*J 

Z  PlJADINO  (I  8*)— COWOLTJBIOHS— NaTUBI. 

An  allegation  that  testator  died  "leaving 
him  surviving  as  bis  heifs  at  law  and  next  of 
kin  bis  two  sisters"  is  an  allegation  of  fact,  and 
not  a  conclusion  of  law. 

(Kd.   Note.— For  otber  case*,   see   Pleading, 
Cent.  Dig.  if  12-28%;    Dec:  Dig.  |  8.*} 

8w  WlUa  <|  222*)— COHTMT-^MODK. 

A  will  con^ieU  cannot  be  injected  into  par- 
tition proceedings. 

[Ed.  Note.— For  other  cases,  see  Willi,  Cent. 
Dig  ii  542-544;   Dec  Dig.  i  222.* 

4.  Wills  (|  311*)  —  Cohtest  —  Mattkm  lie- 

▼OI.VED. 

Wketfaer  the  iMtrament  prodwied  ia  the 
will  of  testator  ia  tbe-  only  question  properly 
inrolved  in  a  bill  brougl^t  to  contest  a  will, 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i  73S:    Dec.  Dig.  (  811.*.] 

Ol  Wiii«  (I  222*)— Contest— Modi. 

The  ri^t  to  contest  a  will  in  dancay  is 
restricted  to  statutory  authority. 

[Ed.  Note.— For  otlier  caaes,  see  Wills,  Oent> 
Dig.  a  542-544;   Dec.  Dig.  {  222.*] 

«.  Wills  (|  246»)M3ontebt— RiohT  to   Rb- 

LIEP. 

A  bill  to  set  aside  aa  a  cloud  on  a  land 
title  a  purported  antbenticated  copy  of  a  for- 
eizn  will,  alleging  that  the  will  waa  obtained 
through  fraud,  is  one  to  contest. a  will,  and 
complainants  are'  entitled  to  relief  only  by  set- 
tiog  aside  and  rendering  the  entire  will  void  aa 
to  land  within  the  state. 

[Ed.  Note.— For  otber  cases,  see  Wills,  Cent 
Dig.  J5  582,  583;  Dec.  Dig.  J  246.*) 

T.  Wills  (S  222*)— Contest— Equitt  Suits. 

When  the  Only  relief  that  can  be  had  in 
a  suit  to  set  aside  a  will  is  to  declare  it  void, 
the  aame  aa  would  a  contest  under  'Statute  of 
Wills  (Hord's  Hev.  St.  1909,  c.  148),  i  7,  it  is 
in  effect  a  contest  of  the  will,  and  must  be 
governed  by  the  rules  controlling  such  contests. 
(E:d.  Note.— For  otber  cases,  see  Wills,  Cent 
Dig.  H  542-544;    Dec.  Dig.  {  222.*] 

&  Wiixa  (I  2Sl*)-<>>itTisi— Pleading— Sixr- 

nCIXNCT. 

A  bill  to  set  .aside  as  being  void  and  as  a 
el<ind  on  a  land  title  a'  purported  anthentlcated 
copy  of  a  will,  alleging  that  the  will  waa  ob- 
tained through  defendant's  frau^  was  sufficient 
aa  a  bill  to  contest  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  639;   Dec  Dig.  i  281.*] 

ft,  WiULS  (J  70*>— Vauditt  or  Oms— Law 

Gotebnuto. 

The  validity  of  bequesta  depends  on  the 
law  of  testator's  domicile,  while  the  validity  of 
deviaefl  rests  on  the  law  of  the  place  where  the 
hutd  la  siraated. 

[£31  Note.— For  other  caaes,  see  i^ills.  Cent 
Dig.  i  185;   Dec  Dig.  {  70.*] 


10.  Wilis  (H  427*)  —  PBOQ  ATB  —  COVOI.I78ITS- 

ITESS.' 

Generally  a  decree  admitting  a  wlil  of  per- 
sonalty to  probate  in  the  proper  tribunal  iacon- 
dusive  as  to  testator's  capacity  and  due  execu- 
tion ond  vnlidity  of  the  will,  but,  when  the  will 
affects  land,  the  probate  establishes  nothing  be- 
vond  the  validity  of  the  will  where  it  ia  pro- 
bated. 

tBd.  Note.-^Tor  other  cases,  see  Wills,  Cent. 
Dig.  i  010:  Dec.  Dig.  {  427;*  Judgment,  Cent 
Dig.  if  10«8,  1303.] 

11.  Wills  (S  70*)— Validitt— Opkbatiow  of 
Statutes.  ' 

The  validity  of  a  will  In  other  states  and 
jurisdictions  as  to  devises  depends  on  its  execu- 
tion in  conformity  to  their  laws. 

[Ed.  Note.— For  other  cases,  sec  Wllla,  Cent 
Dig.  fi  184-186;    Dec.  Dig.  {  70.*) 

12.  COUBTS    ({    18*)— JUBISOIOIION— liAIfD    W 

OniEB  States. 

The  courts  of  one  state  have  no  Jnriadio 
tton  over  the  titles  to  land  in  another  state. 

[Ed.  Note.— For  other  cases,  see  Courts.  Cent 
Dig.  SI  50-68;   Dec  Dig.  {  !«.*] 

18.  Statutes  (§|  174,  175*)— Ombatioh— Ex- 

tbatebbitobial  FoBcn:. 

A  lecal  statute  baa  no  extratenitoiial  force, 
and  can  be  exercised  only  on  persona  and  prop- 
erty within  the  state. 

[Ed.  Note.— For  other  caaea,  see  Statutes, 
Dec  Dig.  Si  174,  175.*J 

14.  Wills  (|  4S4*)— Pbobatb— Opkbaxioh  IB 
Otheb  States. 

The  probate  of  a  will  in  one  state,  though 
conclusive  as  to  personalty,  if  made  at  the  tea* 
tator's  domicile,  can  have  force  in  establishing 
a  devise  of  land  in  another  state  only  through 
some  law  of  the  state  in  which  the  lands  are 
situated. 

[Ed,  Note,— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  037-045:  Dec  Dig  |  434;*  Evidence, 
Cent  Dig.  I  1416.] 

16.  DBSCBRT  and  DlsnUBOnON  (f  1*)— LAWtf 

Govebnino — Natube. 

The  laws  of  descent  are  statntory. 
[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent,  Dig.  {S  l-«;  Dec  Dig.  |1.*J 

16.  Wills   (i   1*)  —  Tbstamentabt  Powbb— 
Laws  Govebnino— Natube. 

The  laws  governing  the  right  to  dispose  of 
property  are  statutory. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  11;  Dec  Dig.  I  L*] 

17.  Wnxs   tf'  222*>*-CojfTEST— CoiuiON-tiAW 
Rule. 

At  common  law  the  validity  of  devises 
could  be  tested  only  in  an  action  at. law,  whil» 
bequests  were  established  by  the  ecclesiastical 
courts. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  a  542-644;  Dec  Dig.  i  222.*] 

18.  Wnxfl    (I   222*)— Contesi^-Coumon-Law 
Rule.  ' 

At  cogimon  law  an  heir  had  no  right,  inde- 
pendently f)t  statute,  to  contest  a  ■tHU  in  chan- 
cery. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  a  542-544 ;   Dec  Dig.  i  222.*] 

19.  Wills   Q   225*)  —  Contest  —  Natubb  o» 
Right. 

A  right  to  contest  a  will  Is  not  a  vested 
one;  the  Legislature  being  empowered  to  abro- 
gate authority  for  such  contests. 

[Ed,  Note.— For  other  caaes,  see  Wills,  Cent 
Dig.  i  547;    Dec.  Dig,  |  225.*] 
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20.  Witia  <|  42B*)'— PoREiow  WiLLft— "K«- 
cocDCD  IN  LiKX  Manner." 

"Recorded  in  like  manner"  within  Statute 
of  Wills  (Hutd'B  Rev.  St  1909,  c.  148),  S  9, 
making  a  foreign  will  "recorded  aa  afoiesaid" 
valid  m  like  manner  aa  domestic  wills,  means 
recorded  witli  the  probate  detk  as  provided  for 
in  section  2. 

[Ed.  Note.— For  other  cases,  see  Wills,  Oent. 
Dig.  S  915:   Dec.  Dig.  f  426.*] 

21.  Wills  (J  428*)  —  Porwon  Wills  — Pbo- 
BATB  Mbtbod  or  Pbocedttkk. 

When  a  foreign  will  has  been  certified  and 
recorded  under  Statute  of  Wills  (Hurd's  Rev. 
St<  1909,  c.  148),  SI  2,  9,  the  county  or  probate 
court  grants  letters  of  administration  thereon, 
and  farther  proceedings  are  had  the  same  as  if 
the  will  had  been  originally  probated  in  the 
state. 

[EJd.  Note.— For  other  cases,  see  Wills,  Gent. 
Dig.  I  915;   Dec  Dig.  i  426.*] 

22l  Statctbs   (II  215,  217*)  —  Aid  to  Oon- 

STBUCnoN  —  CONTElIFOBANEOnS       ClBOXTH- 

STANCES. 

In  construing  a  statute,  courts  may  consid- 
er the  contemporaneous  circumstances  and  his- 
torical facts  leading  to  Its  enactment. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §{  291.  293;  Dec.  Dig.  H  215,  217.*] 

2S.  Wills  ({{  213,  214*)— Pbobatk— Naxobe 

OF  Pboceeding.  . 

Before  the  provision  of  Hurd's  Rev.  St. 
190^  c.  148,  i  21,  for  notice  to  parties  inter- 
ested, the  ez  parte  method  of  proving  wills  un- 
der Statute  of  Wills  (Hurd's  Rev.  St  1909,  c. 
148),  I  2,  on  the  testimony  of  attesting  witness- 
es, was  analogous  to  the  probate  in  England  in 
common  form,  while  the  subsequent  proceeding 
in  equity  to  contest  the  validity  of  the  will  is 
similar  to  the  probate  in  solemn  form  fav  the 
executor  on  being  cited  by  the  next  of  ku. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  IS  520,  521;    Dec.  Dig.  {{  213,  214.*] 

94.  WiUA  a  423*)— iPbobatb— EnxoT— GOM- 

hon-Law  Rxtle. 

At  common  law  the  probate  of  a  will  was 
binding,  and  could  not  be  contested  collaterally 
as  to  personalty,  but  where  the  question  was 
as  to  a  devise  the  probate  amounted  to  nothing, 
the  devisee  being  required  to  prove  the  will  as 
any  other  paper,  as  well  as  the  capacity  of  the 
testator  to  devise,  on  every  trial. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  II  911-913;  Dec.  Dig.  |  428;*  Judgment. 
Cent  Dig.  II  1067,  10C8,  1308.] 

25.  ComcoN  Law  <|  12*)— Will  Oontest— 
Laws  Govebnino. 

Since  the  authorities  of  the  Northwest  Ter- 
ritory made  no  specific  provisions  for  contesting 
wills  as  authorized  by  Ordinance  of  1787 JMaz- 
well's  Laws  of  Northwest  Territory,  p.  Si,  the 
oommon  law  of  JBiagland  of  a  general  nature 
and  applicable  to  conditions  in  the  territory 
and  all  statutes  in  aid  thereof  and  to  supply 
defects  therein  prior  to  1607  were  in  force  in 
the  Northwest  Territoiy. 

[Eld.  Note.— For  other  cases,  setf  Common 
Law,  Dec.  Dig.  |  12.*] 

26.  Wills    (|    246*)— Fobxior    Wills— Con- 

TKST. 

Under  Act  Feb.  10,  1821  (Laws  1821,  p. 
119),  I  6,  authorizing  contest  of  any  wilL"  aai, 
under  Act  1819  (Laws  1819,  p.  231,  |  23),  pro- 
viding for  authet^ticeting  and  filing  foreign 
wills,  such  wills  could  be  contested  aa  well  as 
domestic  wills. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  II  582.  583 ;    Dec.  Dig.  |  246.*] 


27.  CiouBTs  (I  7*)^JtjBisDicnoi»— Local  ac- 
tions —  Devises  —  Contest  —  Natubb  o» 
Bight. 

The  right  to  contest  the  validit7  of  a  will 
<^  land  is  not  local,  and  such  contest  is  Inci- 
dental to'  the  property  and  the  parties  in  the 
state  where  the  property  is  situated. 

[EM.  Note. — For  other  cases,  see  Courts,  C!ent 
Dig.  II  14^1;    Dec  Dig.  {  7.*] 

2a  WiLiA  (I  426*)— FoBEioN  Wnxa— Pbo- 

BATX.  ' 

The  filing  of  a  copy  of  a  foreign  will  duly 
authenticated  according  to  Statute  of  Wills 
(Hurd's  Rev.  St  1909,  c  148),  |  9,  for  record 
with  the  clerk  of  the  probate  or  county  court 
under  section  2,  gives  the  same  force  and  effect 
to  the  copy  of  the  will  thus  recorded  as  an  orig- 
inal will  duly  filed  and  probated  under  section 
2,  and,  after  such  record,  the  same  proceedings 
can  be  teken  concerning  the  one  as  the  other. 

[EM.  Note.— For  other  cases,  see  Wills,  Cent 
IMg.  S  915;   Dec  Dig.  |  428.*] 

29.  Wills  (|  203*)— "Pbobatb." 

The  term  "probate,"  when  strictly  used, 
relates  to  proving  a  will  before  the  officer  or 
tribunal  having  jurisdiction  to  determine  its  va- 
lidity, but  In  common  usage  the  word  is  often 
used  as  ajpplying  to  any  of  the  incidents  of  ad- 
ministration [citing  6  Words  &  Phrases  SSZT, 
5628]. 

[Ekl.  Note.— For  other  cases,  see  Wiila^  Cent 
Dig.  11  50%  503 ;  Dec  Dig.  I  203.*] 

SO.  JuDGicENT  (I  470*)— Collatebal  Attack. 
Generally  a  Judgment  or  order  of  court  is 
not   subject    to  collateral   attack   by   any   one 
bound  thereby. 

[E!d.   Note.— For  other  eases,   see  Judgment, 
Cent  Dig.  I  907;  Dec  Dig.  1470.*] 

SL  Wills   (|   421*)  —  Pbobatb— Collatebal 

Attack. 

The  general  rule  that  a  Judgment  or  order 
is  not  subject  to  collateral  attack  by  any  one 
bound  thereby  applies  to  the  probate  of  wills. 

[£)d.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  II  904-910;   Dec  Dig.  |  421.*] 

32.  Wills  (I  222*)— Oohibst— Natubx  or  At- 
tack. 

A  contest  of  a  will  is  a  direct,  and  not  a 
collateral,  attack. 

[EM.  Note.— E\>r  other  cases,  see  Wills,  Cent 
Dig.  II  542-544;   Dec  Dig.  |  222.*] 

33.  Wills  (|  311*)— Oontest- PBESOKFrioirs 
— Effect  or  Pbobate. 

In  a  will  contest  under  the  statute  of  wills 
(Hurd's  Rev.  St  1909,  c  148),  the  issue  to  be 
submitted  to  the  jury  is  an  original  question  to 
be  determined  exclusively  from  the  evidence  be- 
fore them;  the  trial  being  de  novo  without  re- 
gard to  the  fact  that  the  instrument  had  been 
admitted  to  probate. 

[Ed.  Note.— FWr  other  eases,  see  Wills.  Dec 
Dig.  I  311.*] 

84.  WnxB  (I  238*)— Contest— NATnBX  o»  At- 
tack. 

A  bill  to  remove  a  foreign  will  as  a  cloud 
on  title,  or  to  partition  land  en  the  theory  of 
lu  invalid  foreign  will,  would  be  a  collatpr"' 
attack  on  tbe  torelgn  probate,  whereas  a  bill 
to  contest  would  be  a  direct  attack. 

[EU.  Note.— E\>r  other  case%  see  Willa,  Gent 
Dig.  II  568>  569;   Dec  Dig.  |  23a*] 

35.  Wills  (I  434*)  —  Fobeiow  Wma  — St70> 
CESsruL  Contest — Effect. 

A  successful  contest  of  a  foreign  will  does 
not  affect  the  will  or  the  probate  thereof  in 
the  foreign  state,  and  only  preventa  the  will 
operating  on  land  within  the  particular  state. 
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leavinc  that  to  be  goTemed  by  the  domestie 
statute  regnlatins  descent  of  land. 

[Bid.  Xote.— For  other  cases,  see  Wills,  Dec. 
Kg.  I  434.»]  ^^ 

36.  Wnxs   (I   246*)— FoBEiOK    WttUB— Cow- 
test. 

Statute  of  WiUs  (Burd'a  Rev.  St  1909,  c. 
14^,  i  7,  authorizing  will  contests,  applies  to 
any  will,  whether  domestic  or  foreign,  filed 
with  the  clerk  as  provided  for  in  section  2,  and 
upon  which  letters  of  administration  may  be  is- 
sned  under  the  latter  section. 

[E2d.  Note.— For  other  cases,  see  WiUs,  CSent 
Dig.  H  582.  583 ;   Dec.  Dig.  {  246.*] 

Vickers,  C.  J.,  aad  Donn  and  Co<^e,  JJ.,  dis- 
senting. 

Appeal  from  Superior  Court,  Cook  Coun- 
ty; Artbnr  H.  Cbetlaln,  Judge. 

Bill  by  Sarab  P.  Dibble  and  another 
against  Antoinette  Thayer  Winter.  From  a 
decree  dismissing  the  bill,  complainants  ap- 
peal.   Rerersed  and  remanded. 

Albert  M.  Kales,  for  appellants.  Morris 
St  P.  Thomas,  for  appellee. 

CARTER,  3.  This  Is  a  Mil  filed  In  the 
superior  court  of  Cook  county  on  December 
7,  1909,  by  appellants,  Sarah  P.  Dibble  and 
Estella  W.  Gair,  to  declare  null  and  void 
and  set  aside  as  a  cloud  on  the  title  of  cer- 
tain real  estate  in  that  county  an  instrument 
purporting  to  be  an  authenticated  copy  of  the 
will  of  Samuel  Blair  Winter,  theretofore 
filed  with  the  probate  clerk  of  said  Cook 
county  tn  accordance  with  sections  2  and  9 
of  the  Illinois  statute  on  wills  (Hurd's  Rev. 
St  1909,  c.  148).  The  bill  as  amended  sets 
forth  that  the  original  of  the  copy  so  filed 
Is  not  the  last  will  and  testament  of  said 
Samuel  Blair  Winter;  that  said  Winter  at 
the  date  of  said  pretended  will  was,  and 
had  been  for  many  years,  completely  paralys- 
ed from  his  waist  down;  and  that  he  was 
at  that  time,  and  for  a  long  time  prior  there- 
to, and  afterwards  until  his  death,  of  un- 
sound mind  and  memory ;  that  owing  to  his 
impaired  mind  and  physical  condition,  he 
was  easily  influenced,  and  at  the  date  of  said 
instrument  was  entirely  in  the  hands  of  the 
appellee,  Antoinette  Thayer  Winter,  and  de- 
pendent for  his  physical  care  upon  her ;  that 
she  was  a  woman  of  mature  and  able  physi- 
cal and  mental  powers  and  of  a  strong  and 
aggressive  will,  possessing  more  than  usual 
influence  over  said  Winder,  and  had,  owing 
to  the  absence  of  all  his  friends,  relatives, 
and  advisers,  and  on  account  of  his  physical 
and  mental  weakness,  succeeded  In  assuming 
with  him  the  position  of  confidential  agent 
and  adviser  In  all  bis  business  affairs ;  that, 
if  said  instrument  was  executed  by  said 
Winter  (whidi  is  not  admitted),  its  execution 
was  (Attained  by  fraud  of  the  said  Antoinette 
Thayer  Winter  and  by  her  taking  advantage 
of  said  Winter's  lack  of  physical  and  mental 
powers,  80  tbat  It  was  the  result  of  her  will 
and  ToUtlon  rather  than  bis ;  that  said  An- 
toinette Thayer  Winter  procured  the  pretend- 


ed execution  of  said  Instrument  by  means  of 
false  and  fraudulent  r^resentations,  which 
she  knew  to  be  such  and  upon  whleh  said 
Winter  relied  and  acted.  The  bill  further 
alleges  that  said  Samuel  Blair  Winter  died 
about  December  27,  1908,  seised  of  an  undi- 
vided one-third  of  certain  real  estate  in  Cook 
county.  III.,  and  a  possible  Interest  (depend- 
ing upon  the  construction  of  the  will  of  bis 
father)  In  certain  other  real  estate  In  Cook 
county;  that  about  April  12,  1909,  there  was 
filed  in  the  probate  court  of  Cook  county,  on 
behalf  of  appellee,  an  instrument  purporting 
to  be  the  will  of  said  Samuel  Blair  Winter, 
and  the  record  of  the  probate  thereof  in  the 
probate  court  of  Ottawa  county,  Michigan, 
on  March  29,  1909.  This  instrument  is  set 
out  In  hiec  verba  In  the  bill,  and  provides 
that,  after  the  payment  of  Just  debts  and 
funeral  expenses,  all  of  testator's  estate,  real 
and  personal,  shall  go  to  his  wife,  appellee 
herein,  as  her  sole  property.  She  is  also 
appointed  executrix.  The  prayer  of  the  bill, 
after  asking  for  an  answer,  is  that  said  In- 
strument may  be  declared  null  and  void  and 
set  aside  as  a  cloud  upon  the  title  of  the 
orators,  jand  that  the  record  thereof  in  the 
office  of  the  derk  of  the  probate  court  be  re- 
moved, set  aside,  canceled,  and  expunged 
from  the  records  of  said  office,  and  for  such 
other  and  further  relief  as  to  equity  may 
seem  meet  A  general  demurrer  filed  by  ap- 
pellee was  sustained  by  the  trial  court  and 
a  decree  Altered  dismissing  the  bill  for  want 
of  equity.  From  that  order  this  api>eal  was 
taken. 

Counsel  for  appellee  contends  that  the  de- 
murrer was  properly  sustained  because  the 
bill  did  not  allege  that  the  testator  died  In- 
testate. We  think  the  bill  is  not  lacking  on 
this  point 

It  Is  further  contended  that  the  allegation 
in  the  Mil  that  the  testator  died  "leaving  him 
surviving  as  his  helrs-at-Iaw  and  next  of 
kin  his  two  sisters,"  appellants  herein,  Is  a 
conclusion  of  law,  and  not  a  statement  of 
fact  admitted  by  the  demurrer.  A  similar 
allegation  has  been  held  to  be  a  statement  of 
fact  in  Physio-Medical  College  v.  Wilkinson, 
108  Ind.  314,  9  N.  El  167,  and  Gfroerer  v. 
6f  roerer  (Ind.)  90  N.  B.  757.  A  like  aUega- 
tlon  was  conceded  by  all  counsel  to  be  suffi- 
cient in  Selden  v.  Illinois  Trust  &  Savings 
Bank,  239  nL  67,  87  N.  B.  860,  130  Am.  St. 
Rep.  180.  "Almost  any  statement  of  fact 
may  be  shown  by  a  refined  analysis  to  depend 
upon  an  inference  to  be  drawn  from  other 
facts  and  to  require  the  application  of  legal 
rales  in  making  the  deduction."  Kodi  v. 
Arnold,  242  III.  206,  89  N.  B.  102a  What- 
ever may  be  the  holding  In  other  Jurisdic- 
tions, we  are  disposed  to  hold,  on  principle 
as  well  as  under  the  authorities  of  this 
state,  that  the  allegation  In  question  is  a 
statement  of  fact,  and  not  a  conclusion  of 
law.    Foss  T.  People's  Gaslight  A  Coke  Co., 
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241  ni.  238,  89  17.  E.  SSI;  Bogda  r.  OIOB, 
244  lU.  678,  91  N.  B.  657;  Pease  r.  Saader- 
Bon,  188  IlL  S97,  69  N.  B.  425. 

Counsel  for  appellants  suggests  that  the 
.certificate  to  this  wUI  does  not  comply  with 
the  statute  so  as  to  entitle  a.  copy  to  be  re- 
corded in  this  state,  the  argnment  being  that 
under  section  9  of  the  statute  on  wills  it  is 
required  that  it  should  be  certified  as  execut- 
ed and  proved  "agreeably  to  the  laws  and  us- 
ages of  that  state  or  country  in  Whi(^  the 
same  was  executed,"  and  that  there  is  noth-' 
Ing  in  this  record  to  Indicate  that  this  will 
was  executed  In  the  state  of  Michigan. 
Without  oonslderlng  or  deciding  whether  ap- 
pellants' construction  of  section  9  on  this 
point  Is  correct,  we  deem  it  sufficient  to 
say  that  we  think  the  record  shows  that  the 
win  was  executed  in  the  state  of  Michigan. 

Appellants  argne-that  the  bill  in  this  cause 
should  be  sustained  .as  one  to  remove  a  cloud 
on  the  title,  under  Bale  v.  Bale,  242  III.  519, 
90  N.  K  2SS,  and  Bieber  v.  Porter,  242  lU. 
616,  90  N.  B.  188.  These  decisions  do  not 
sustain  that,  oontantion.  The  case  of  Bieber 
V.  Porter,  supra,  -  sUnply  stated,  as  did  Mc- 
DoniUd  V.  White,  180  lU.  4fi3,  22  N.  B.  699, 
that  where  a  party  is  in  posseasloa  of  the 
land  in  dispute  claiming  to  hold  the  sane 
under  a  will  alleged  to  be  invalid  a  bill  can- 
not be  maintained  by  anoUwr  claimant  1»  set 
aside  the  will  as  a  cloud  upon  the  title.  In 
each  of  these  cases  the  only  point  decided 
was  that  a  bill  to. quiet  title  can  only  be  en- 
tertained wfam  it  is  alleged  and  proved  that 
the  complainant  is  in  possession  of  the-prMi- 
Ises  or  that  they  are  vacant  and  nnoocupied. 
In  Bale  t.  Bale,  supra,  the  will  was  not  de- 
clared null  and  void  and  set  aside  as  a  cloud 
upon  the  title.  The  decision  was;  in  effect, 
that  a  provision  of  the  father's  will  giving 
to  his  son  a  life,  estate  in  certain  lands  which 
the  son  already  occupied  and  owned  in  fee 
at  the  time  the  will  was  executed  could  be 
set  aside  as  a  cloud  upon  the  son's  title:.  The 
wiU  was  not  thereby  declared  null  and  void, 
but  It  was  held  that  the  father  had  attempt- 
ed to  devise  property  which  he  did  not  own. 
This  court  has  decided  that  a  will  contest 
4>annot  be  injected  Into  partition  proceedings ; 
that  whether  the  instrument  produced  is  the 
will  of  tlie  testator  is  the  only  question  prop- 
erly involved  in  a  bill  brought  under  the 
statute  to  contest  a  will.  Hollenbeck  v.  Cook, 
180  lU.  65,  54  N.  B.  164 ;  Tagert  v.  Fletdier, 
282  111.  197,  88  N.  B.  806;  Kemmerer  v.  Kem- 
merer,  233  IlL  827,  84  N.  E.  256,  122  Am.  St. 
Rep.  169(  Calkins  v.  Calkins,  229  111.  68,  82 
K.  B.  242.  In  Keister  v.  Keister,  178  111.  108. 
52  N.  B.  946,  it  was  held  tl}at  a  bill  for 
partition  which  alleged  that  the  complainant 
was  a  tenant  in  common  by  inheritance,  but 
that  defendants  fraudulently  procured  a  will 
devlBing  the  property  to  them,  .which  was 
improperly  admtttad  to  probate  and  which 
constituted  a  doud  on  '  complainant's  title, 
was  plainly  one  to  G«mtest  said  wUl  by  a  bill 
in  Chaucer/;    that  the  right  to  Ciat  relief 


was  pure^  statutory,  Tind  dbifid-oaly'  be 
availed  of  under  section  7  of  the  sthtute  on 
wills.  We  have  repeatedly  held  ^at  the 
right  to  contest  a  will  in  chancery  is  a  right 
conferred  by  statute,  aUd  Ihdependently  of 
the  statute  no  such  right  has  ever  been  rec- 
ognized by  the  courts  of  this  state.  Selden 
V.  Illinois  Trust  &  Savings  Bank,  supra; 
Waters  v.  Waters,  225  111.  559,  80  N.  B. 
337;  Jele  v.  Lemberger,  163  III.  338,  45  N.  B. 
279;  .Luther  v.  Luther.  122  111.  658,  13  N. 
B.  166.  In  this  case,  as  in  Keister  v.  Keister, 
supra,  the  bill  isonft  to  contest  k  wiU  by  a 
bill  in  chancery,  and  the  complainants  could 
only  have  the  relief  in  question  by  setting 
aside  and  rendering  the  entire  will  null  and 
void  BO  far  as  it  affects  reel  estate  In  this 
state.  When  the  only  relief  that  can  be  had 
is  to  set  aside  a  will  and  render  it  noil  .and 
void,  the  same  as  .would  a  contest  under 
section  7  of  the  act  on  wills,  it  is,  in  effect, 
a  contest  of  the  will,  and  must  be  governed 
by  the  rules  of  law  controlling  such  contests. 
Sufflcient  facts  were  alleged  -In  the  biU  In 
this  case,  and  the  prayer  was  so  worded,  as 
to  sustain  it  as  a  bill  to  contest  the  will  in 
question.  This  is  practically  conceded  by 
counsel  for  appellee.  This  brings  us  to  the 
principal  question  presented  in  the  briefs.  . 

After  the  will  was  probated  in  Michigan, 
a  copy  was  filed  for  record  in  the  ofilce  of 
the  clerk  of  the  probate  court  of  Cook  coun- 
ty, duly  authenticated  in  Accordance  with 
the  provisions  of  sectian  9  of  the  act  on  wills. 
It  is  argued  by  counsel,  for  appellee  that  the 
statute  as  to  wills  in  this  state  must  be 
strictly  construed;  that,  therefore,  only  do- 
mestic wills,  or  wills  probated  in  the  same 
way  as  doinestic  wills,  can.  be  contested  un- 
der section  7.  The  validity  of  bequests  of 
personal  property  d^ends  on  the  law  ot  the 
testator's  domicile,  while  the  validity  of  de- 
vises of  real  property  rests  on  the  law  of 
the  plac^  where  the  real  estate  is  situated. 

It  is  therefore  the  general  rule  that  a  de- 
cree admitting  a  will  of  personal  property  to 
probate  in  the  proper  tribunal  is  conclusive  as 
to  the  capacity  of  the  testator  and  the  due 
execution  and  validity  of  the  will,  but,  when 
the  will  affects  real  estate,  the  probate  es- 
tablishes nothing  beyond  the  validity  of  the 
wlU  where  it  is  prot>ated.  Its  validity  as 
such  a  will  in  other  state*  and  Jurisdictions  . 
depends  on  its  execution  in  conformity  with 
their  laws.  Robwtson  v.  Fickrell,  109  U.  S. 
608,  3  Sup.  Ct.  407,  27  L.  Ed.  1049 ;  Whar- 
ton on  Conflict  of  Laws,  |  585;  Nelson  v. 
Potter,  60  N.  J.  Law,  324,  16  AU.  376.  The 
statutes  on  this  question  in  some  states  have 
been  construed  by  the  courts  as  holding  that 
the  probate  of  a  will  in  a  foreign  Jurisdic- 
tion, is  conclusive  as  to  its  validity  la  the 
courts  of  domestic  states,  not  only  as  to  the 
personal  property,  but  as  to  the  real  estate 
as  welL  In  other  JurisdictionB  such  probate 
has  been  lield  conclusive  only  as  to  the  per- 
sonal property.  A  review  of  the  various  de- 
cisions from  other  states  on  this  question 
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would  b«  of  UtQe  adTantage,  for  tbe  d«cl-' 
riona  In  each  state  must  depend  upon  tbe 
special  wording  of  Its  statute.  Onr  attention 
baa  not  been  called  to  any  statute  exactly 
■ifflllar  In  wording  to  onr  own.  The  varlons 
dedslons  are  collected  and  classified  In  notes 
to  State  T.  District  Court  (Mont)  9  Am.  & 
Bng.  Ann.  Gas.  418,  and  Martin  t,  Stovall 
(Tenn.)  4S  Ii.  R.  A.  180.  The  courts  of  one 
state  are  withont  Jurisdiction  over  the  titles 
of  land  In  another  state.  A  local  statute  has 
no  extraterritorial  force,  and  can  be  exercis- 
ed only  upon  persona  and  property  within 
tbe  Jurisdiction  of  the  state  where  such  stat- 
ute la  enacted.  The  law  of  the  State  where 
the  real  estate  to  situated  governs  ex<9uslTe- 
]y.  Smith  ▼.  Smith.  174  111.  62,  60  N.  B. 
1068,  43  K  B.  A.  403.  The  probate  of  a  wUl 
tn  one  state,  though  conelaslve  aa  to  per- 
■onalty  if  made  at  tiie  teatatof  s  aoml<dIe, 
can  hare  Its  only  force  in  4«tabllshing  tbe 
derlte  «f  lands  in  another  state  by  Tlrtne  of 
some  law  of  ttie  atate  in  which  tbe  lands  are 
altnated.  Harrison  V.  Weatberby,  180  lU. 
418,  84  N.  B.  287.  TUii  doctrine  is  consist- 
ent with  tbe  clause  of  tbe  federal  Oonstitn- 
tbm  which  requires  fnll  faith  and  credit  to 
be  given  tn  each  state  to  tbe  records  aad  Ju- 
dicial proceedlngB  of  every  other  stata  Va.11 
T.  KaaUn,  216  U.  B.  1,  30  Sdp.  Ot  3,  M  L. 
Bd.  66.  23  L.  B.  A^  (N.  &)  934;  TUt  T. 
Kelsey.  207  U.  6.  43,  28  Snp.  Ot  1,  B2  I..  Bd. 
9K.  Whether  thto  will  can  be  contested  de- 
pends entirely  npon  the  oonatniction  to  be 
placed  Tipon  the  statutes:  of  this  state.  Ap- 
pdlanta  insist  that,  if  onr  statotes  do  not 
permit  andi  a. contest,  they  will  be  deprived 
of  a  right  gnoranteed  by  the  provlBlonB  of 
tbe  federal  and  atate  Consdtntions  as  to  dae 
proceos  of  law. 

The  laws  of  descent  and  tbe  laws  govern- 
ing tbe  right  to  dispose  of  property  are  stat- 
utory, aa  is  also  tbe  right  to  contest  a  will  ta 
chancery.  Under  tbe  common  law.  the  va- 
lidity of  wills  of  real  estate  conld  only  be 
oontested  in  an  action  at  law,  while  wills  of 
personal  property  were  established  by  the 
ecdeslastlcal  oonrts.  Lotber  v.  Lather,  su- 
pra ;  2  Pomeroy's  Bq.  Jnr.  |  018.  No  right 
ezistod  in  favor  of  the  heir  to  go  into  a 
coart  of  chancery  to  contest  tbe  validity  of  a 
will  independently  of  statute.  Oaines  v. 
Fnentes,  92  U.  S.  10.  23  U  Ed.  S24 ;  Lnther 
T.  Lather,  sqpia;  Hemer  on  Probate  Law 
<2d  Sd.)  f  ea  The  right  to  contest  a  will  Is 
not  a  vested  one^  nie  Legislature,  If  It  saw 
fit,  conld  abrogate'  all  of  tbe  provisions  of 
our  statutes  authorizing  will  contests.  Sharp 
V.  Sharp,  218  UL  332,  72  V.  EL  1068;  Selden 
V.  ininoia  Trust  &  Savings  Bank,  supra.  Can 
this  will,  tbe  duly  authenticated  copy  being 
filed  in  tbe  ofllce  of  the  probate  derk  of 
Cook  county,  be  ccmtested  in  this  state  nnder 
the  provisions  ot  our  statute  for  tbe  contest 
of  willsl  BecttoDS  2,.  7,  9,  and  10  ot  onr  stat- 
nte  on  wlUa  must  be  construed  In  order  to 
reach  a  proper  coaolnslon  on  this  question, 
^hose  sections  read  aa  follows: 


"Sec.  2.  All  wills,  testaments  and  eodldla, 
by  which  any  lands,  tenements,  heredita- 
ments, annuities,  rents  or  goods  and  chattels 
are  devised,  shall  be  reduced  to  writing,  and 
signed  by  tbe  testator  or  testatrix,  or  by 
some  person  In  his  or  her  presence,  and  by 
his  or  her  direction,  and  attested  in  the  pres- 
ence of  the  testator  or  testatrLx;  by  two  or 
more  credible  witnesses,  two  of  wbom,  de« 
daring  on  oath  or  affirmation,  before  the  conn* 
ty  court  of  tbe  proper  county,  that  they  were 
present  and  saw  tbe  testator  or  testatrix 
sign  said  will,  testament  or  codicil,  in  their 
presence,  or  acknowledged  tbe  same  to  be 
bis  or  her  act  and  deed,  and  that  they  be- 
lieved the  testator  or  testatrix  to  be  of  sound 
mind  and  memory  at  the  time  of  signing  or 
acknowledging  the  same,  shall  be  sufficient 
proof  of  the  execution  of  said  will,  testament 
or  codicil,  to  admit  the  same  to  record:  Pro- 
vided, that  no  proof  of  fraud,  compulsion  or 
other  improper  conduct  be  exhibited,  wblch, 
in  the  opinion  of  said  county  court,  shall  be 
deemed  sufficient  to  Invalidate  or  destroy  the 
some;  and  every  will,  testament  or  codicil, 
when  thus  proven  to  the  satisfaction  of  the 
court,  shall,  together  with  tbe  probate  there- 
of, be  recorded  by  the  clerk  of  said  court,  tn 
a  book  to  be  provided  by  him  for  that  pur- 
pose, and  shall  be  good  and  available  in  law 
for  the  granting,  conveying  and  assuring  tbe 
lands,'  tenements  and  hereditaments,  annui- 
ties, rents,  goods  and  chattels  therein  and 
thereby  devised,  granted  and  bequeathed." 

"Sec.  7.  When  any  will,  testament,  or  codl* 
en  shall  be  exhibited  in  the  county  court  for 
probate  thereof  as  aforesaid.  It  shall  be  tbe 
duty  of  tbe  court  to  receive  the  probate  of 
the  same  without  delay  and  to  grant  letters 
testamentary  thereon  to  the  person  or  per- 
sons entitled,  and  to  do  all  other  needful 
acta  to  emable  the  parties  concerned  to  make 
settlement  of  the  estate  at  as  early  day  as 
shall  be  conalstent  with  the  right  of  tbe  re- 
spective persons  interested  therein:  Provid- 
ed, however,  that  if  any  person  Interested 
shall, .  within  one  year  after  the  probate  of 
any  such  will,  testament  or  codicil  in  the 
county  court  as  aforesaid,  appear  and  by  his 
or  her  bill  in.  chancery  contest  the  validity 
of  the  same,  an  issue  at  law  shall  be  made 
np  whether  the  writing  produced  be  tbe  will 
at  the  testator  or  testatrix  or  not,  which 
shall  be  tried  by  a  Jury  in  the  drcnit  court 
of  tbe  county  wherein  such  will,  testament  or 
oodldl  shall  have  been  proven  and  recorded 
as  aforesaid,  according  to  the  practice  in 
courts  of  chancery  in  similar  cases;  but  if 
no  such  person  shall  appear  within  the  time 
aforesaid,  the  probate  shall  be  forever  bind- 
ing and  condnsive  on  all  of  the  parties  con* 
cemed,  saving  to  Infants  or  non  compos  men- 
tlB  the  like  period  after  the  removal  of  their 
respective  disabilities.  And  in  all  sudi  trials 
by  Jury  as  aforesaid  the  certificate  of  the 
oath  of  tbe  wttnesses  at  the  time  of  the  first 
probate^  shall  be  admitted  as  evidence  and  to 
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have  snch  weight  as  the  Jury  shall  thlak  it 
may  deserve." 

"Sec  9.  All  wills,  testaments  and  codicils, 
or  authenticated  copies  thereof,  proven  ac- 
cording to  the  laws  of  any  of  the  United 
States,  or  the  territories  thereof,  or  of  any 
country  out  of  the  limits  of  the  United 
States,  and  touching  or  concerning  estates 
within  this  state,  accompanied  with  a  certifi- 
cate of  the  proper  officer  or  officers  that  said 
will,  testament,  codicil  or  copy  thereof  was 
duly  executed  and  proved,  agreeably  to  the 
laws  and  usages  of  that  state  or  country  In 
which  the  same  was  executed,  shall  be  re- 
corded as  aforesaid,  and  shall  be  good  and 
available  in  law,  In  like  manner  as  wills 
made  and  executed  in  this  state.  _ 

"Sec.  10.  All  wills,  testaments  and  codicils, 
which  heretofore  have  been  or  shall  hereaft- 
er be  made^  executed  and  published  out  of 
this  state,  may  be  admitted  to  probate  in 
any  couA^  in  this  state  in  which  the  testa- 
tor may  have  been  seized  of  lands  or  other 
real  estate,  or  in  which  his  personal  estate 
or  part  thereof  shall  lie,  at  the  time  of  his 
death,  in  the  same  manner,  and  upon  like 
proof,  as  if  the  same  had  been  made,  execut- 
ed and  published  in  this  state,  whether  such 
will,  testament  or  codicil  has  first  been  pro- 
bated In  the  state,  territory  or  country  in 
which  it  was  made  and  declared  or  not  And 
all  original  wills,  or  copies  thereof,  duly  cer- 
tified according  to  law,  or  exemplifications 
from  the  records,  in  pursuance  of  the  law  of 
Congress  In  relation  to  records  in  foreign 
states,  may  be  recorded  as  aforesaid,  and 
shall  be  good  and  available  in  law,  the  same 
as  wills  proved  In  such  county  courts. 
•    •    •» 

It  Is  argued  by  appellee  that  the  provision 
of  section  7  that  "when  any  will  •  •  * 
shall  be  exhibited  in  the  county  court  for 
probate  thereof  as  aforesaid"  means  that 
there  shall  be  a  contest  only  when  wills  are 
probated  in  accordance  with  the  provisions  of 
section  2,  and  does  not  refer  to  the  provision 
for  recording  wills  xm&er  section  9,  that 
"aforesaid"  in  said  section  7  means  "going 
before,"  and  that,  therefore,  said  section  7 
could  not  refer  to  the  wills  provided  for  in 
section  9.  The  last  part  of  section  9  states 
that  such  wills,  when  they  "shall  be  record- 
ed as  aforesaid,  shall  be  good  and  available 
in  law.  In  like  manner  as  wills  made  and  ex- 
ecuted in  this  state."  "Recorded  as  afore- 
said," eta,  means  recorded  with  the  probate 
clerk  as  provided  for  in' said  section  2.  Bliss 
V.  Seeley,  191  HI.  461,  61  N.  B.  624;  Catholic 
University  v.  Boyd,  227  IlL  281,  81  N.  E.  368. 
When  a  will  has  been  so  oertifled  and  record- 
ed under  the  provisions  of  said  sectimis  9 
and  2  the  county  or  probate  court  grants  let- 
ters of  administration  thereon,  and  further 
proceedings  are  had  the  same  as  if  the  will 
had  been  originally  probated  in  this  state. 

If  there  is  any  doubt  as  to  the  meaning  of 
a  statute,  courts,  in  order  to  find  Its  proper 
constraction,  may  take  into  consideration  tbe 


contemporaneous  'drcnmstances  and  histori- 
cal facts  which  led  to  its  mactment.  City 
of  Chicago  V.  Green.  238  DL  258,  87  N.  E- 
417;  26  Am.  &  Eng.  Bncy.  of  Law  <2d  Ed.) 
p.  632;  2  Lewis'  Sutherland  on  Stat  Const 
(2d  Ed.)  462.  In  Great  Britain,  as  we  have 
seen,  the  ecclesiastical  courts  alone  could 
take  proof  as  to  wills  bequeathing  per- 
sonal property.  As  to  lands  they  had  no 
JurisdlcUon.  WeUs'  WUI,  5  Litt  273 ;  Mar- 
riott V.  Marriott,  1  Strange,  666;  In  re 
Payne's  Will,  4  T.  B.  Mon.  (Ky.)  423.  In 
E^land  thlsre  were  two  modes  of  probate: 
One  ex  parte  and  one  Inter  partes.  One  was 
proof  of  the  will  In  "common  form"  and 
the  other  In  "solemn  form."  By  the  first 
method  the  will  was  taken  before  the  Jud^e 
of  the  proper  court  of  probate  and  proved 
by  attesting  witnesses  without  dtlng  or  giv- 
ing notice  to  the  parties  interested.  When, 
however,  it  was  proved  under  the  second 
method.  It  was  done  upon  the  petition  ot  pro- 
ponent for  a  hearing,  and  all  persons  having 
an  Interest  were  cited  to  be  present  The 
executor  of  a  will  proved  In  common  form 
might,  at  any  time  with  80  years,  be  com- 
pelled by  any  person  having  an  Interest 
therein  to  prove  it  In  "solemn  form."  Luth- 
er V.  Luther,  supra;  Waters  v.  Stickney,  12 
Allen  (Mass.)  L  90  Am.  Dec.  122.  Previous 
to  the  time  when  notice  was  required  to  i>ar- 
ties  interested  (Hurd's  Bev.  St  1909,  par.  21, 
p.  2284),  the  ex  parte  method  of  proving 
wills,  under  said  section  2  (Glaussenius  v. 
Glaussenlus,  170  IlL  54S,  63  N.  E.  1006)  on 
the  testimony  of  attesting'  witnesses,  was 
analogous  to  the  probate  in  England  in 
"common  larm,"  while  the  subsequent  pro- 
ceeding in  equity  to  contest  the  validity  of 
a  will  is  similar  to  the  probate  in  "solemn 
form"  by  the  executor  upon  being  cited  by 
the  next  of  kin.  Luther  t.  Luther,  supra; 
McArthur  v.  Scott,  113  IT.  S.  340,  5  Sup.  Ot 
652,  28  L.  Ed.  1015.  Under  the  common  law 
the  probate  of  the  will  was  held  binding  and 
could  not  be  contested  collaterally  as  to 
personalty,  but,  where  the  question  was  as 
to  the  devise  of  lands,  the  probate  of  the  win 
as  t»  real  estate  amounted  to  nothing.  The 
devisee  produced  the  will,  and  in  such  con- 
troversies had  to  prove  it  as  any  other  paper, 
as  well  as  the  capacity  of  the  testator  to  de- 
vise, on  every  trial.  Wells'  Will,  supra; 
Sneed  v.  Ewlng,  5  J.  J.  Marsh.  (Ky.)  460,  22 
Am.  Dec.  41;  Toller  on  Executors,  •50-79; 
10  Bacon's  Abridgment  (Wilscm's  Am.  Ed.)  p. 
540;  Coalter's  Bx'rs  y.  Bryan,  1  Grat  (Va.) 
18;  Luther  v.  Luther,  supra. 

Section  7,  as  to  the  contest  of  wills,  was 
taken,  in  substance,  in  1839  (Bev.  Laws  [HI.) 
1828-29,  p.  193,  t  5),  from  the  eleventh  and 
fifteenth  sections  of  the  Kentucky  law  passed 
February  24,  1797.  Bigg  T.  Wilton,  13  111. 
15,  54  Am.  Dec.  419;  Lutber  v.  Luther,  su- 
pra. The  Kentucky  statute  was  based  ota 
the  Virginia  act  of  1786,  which  was  a  re- 
modeling of  an  earlier  Virginia  act  of  1748. 
12  Hening'B  Laws  of  Va.,  p.  140;  1  Llttell's 
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Iaws  of  Ky.  p.  611.  Sections  2  and  9  of 
onr  act  on  wills  were  first  adopted  In  this 
state  In  1819  as  sections  22  and  23  of  an  act 
to  regulate  the  administration  and  descent 
of  intestate  estates.  Laws  1819,  p.  231. 
Tbey  were  In  wording  identical  with  tb« 
present  statute,  with  the  exception  that  the 
then  section  23  had  a  provision  that  within 
fonr  years  after  the  recording  of  such  will. 
If  it  was  proven  that  It  was  revoked,  any 
parties  aggrieved  might  have  former  proceed- 
ings as  to  the  probating  of  the  will  reversed. 
Said  sections  22  and  23  were  substantial 
copies  of  sections  1  and  2  of  a  statute  of 
Ohio  on  proving  wills,  adopted  In  1805.  Stat 
of  Ohio  1805,  p.  173.  When  the  Legislature 
of  this  state  revised  the  law  on  wills,  in  1829, 
it  re-enacted  said  sections  2  and  9  as  sections 
2  and  7  of  said  latter  act,  but  omitted  the 
proviso  above  referred  to  from  said  section 
7.  Rev.  Laws  111.  1828-29,  p.  192.  Said  sec- 
tions 2,  5,  and  7,  as  adopted  in  1829,  have 
remained  unchanged  in  our  statute  on  wills 
since  that  date,  except  as  to  the  numbering 
of  the  sections,  which  are  now  sections  2,  7, 
and  9,  heretofore  set  out. 

In  1778  Illinois  became  a  county  of  Vir- 
ginia. Under  the  laws  of  Virginia  at  that 
time  there  was  no  provision  for  the  probate 
of  wIUs  executed  or  probated  outside  of  that 
colony  (4  Llttell's  Laws  of  E^y.,  appendix  2, 
p.  477),  but  a  will  executed  and  probated 
within  Virginia  could  be  contested  by  a  bill 
In  chancery  any  time  within  seven  years.  12 
Henlng's  Laws  Va.  11,  p.  142.  A  law  was 
adopted  in  that  colony  with  reference  to 
proving  foreign  wills  in  1789,  wherein  it  was 
provided  that  such  wills  should  be  "contest- 
ed and  controverted  in  the  same  manner  as 
the  original  might  have  been."  4  Llttell's 
liaws  Ky.,  appendix  2,  §  7,  p.  484;  Abridg- 
ment of  Public  Laws  of  Va.  1796,  S  14,  p. 
336. 

The  ordinance  of  1787  established  the 
Northwest  Territory  July  13,  1787.  That  or- 
dinance provided  that  the  Governor  and 
Judges  to  be  appointed  should  have  authority 
to  make  laws  for  the  territory,  and  until 
tbey  "sliall  adopt  laws  as  hereinafter  men- 
tioned, estates  in  said  territory  may  be  de- 
vised or  l>equeathed  by  will  in  writing,  sign- 
ed, sealed  and  delivered  by  him  or  her  in 
whom  the  estate  may  Xx  (being  of  full  age) 
and  attested  by  threB  witnesses."  Maxwell's 
Laws  of  the  Northwest  Territory,  p.  8. 
While  Illinois  was  a  part  of  the  Northwest 
Territory  the  authorities  passed  no  law  pro- 
viding, in  terms, 'for  will  contests,  but  the 
Governor  and  Judges  adopted  an  act  June 
19,  1795  (Maxwell's  Laws  of  Northwest  Ter- 
ritory, p.  148),  copied  from  the  Pennsylvania 
Code  (Bead's  Digest  of  Penn.  Laws,  1801,  p. 
384),  which,  among  other  things,  provided 
for  proving  wills  in  the  Northwest  Territory 
on  the  testimony  of  two  or  more  credible 
witnesses  and  also  for  foreign  wills  being 
recorded  in  tltis  state  for  the  purpose  of  con- 
veying title  to  lands,  and  further  provided 


that  if  any  of  the  wills  "whereof  copies  or 
probates  shall  be  so  as  aforesaid '  produced 
and  given  In  evidence,  shall  within  seven 
years  after  the  testator's  death  appear  to  be 
disproved  or  annulled  before  any  Judge  or 
officer  having  cognizance  thereof  or  shall  ap- 
pear to  be  revoked  or  altered  by  the  testa- 
tor," etc.,  then  parties  who  may  have  been 
aggrieved  by  the  former  proceedings  might 
have  certain  remedies.  It  is  plain  from  this 
section  that  it  was  understood  there  was 
some  method  of  contesting  every  wllL  No 
specific  provisions  for  contesting  wills  having 
been  made  by  the  authorities  of  said  North- 
west Territory,  the  common  law  of  Bngland, 
of  a  general  nature  and  applicable  to  our  con- 
dition, and  all  statutes  in  aid  thereof  and  to 
supply  defects  therein  prior  to  the  year  1607, 
were  In  force  in  the  Northwest  Territory  at 
that  time.  Lavtile  v.  Strobel,  89  111.  370: 
Maxwell's  Laws  of  Northwest  Territory,  p. 
175;  Laws  of  Indiana,  Aug.,  1807,  to  Nov., 
1811,  p.  139 ;  1  Pope's  Laws  of  111.  Territory, 
p.  34 ;    1  Starr  &  C.  St  1896,-  g  1,  p.  901. 

The  Northwest  Territory  was  divided  into 
two  territories  in  1800,  one  being  the  eastern 
division  of  the  territory  northwest  of  the 
Ohio  (the  present  state  of  Ohio),  and  all  the 
rest  of  the  Northwest  Territory  being  formed 
into  the  territory  of  Indiana.  The  provisions 
of  said  act  of  June  19,  1795,  with  reference 
to  probating  wills  and  receiving  them  in  evi- 
dence, above  referred  to,  were  adopted  ver- 
batim as  sections  32  and  33  of  an  act  Cfm- 
cemlng  the  granting  of  letters  testamentary 
and  letters  of  administration  for  the  settle- 
ment of  estates  in  the  territory  of  Indiana, 
September  17,  1807.  Territorial  Laws  of  In- 
diana, Aug.  1807,  to  Nov.  1811,  pp.  84-8a 
The  territory  of  Illinois  was  organized  in 
1809,  and  these  sections  were  in  1812  incor- 
porated into  the  territorial  laws  of  Illinois. 
Pope's  Laws  of  111.  Territory,  pp.  216,  216. 

We  find  no  provision  in  the  territorial  laws 
of  Indiana  while  Illinois  was  a  part  of  that 
territory,  or  in  the  laws  of  Illinois  while  it 
was  a  territory  by  itself,  in  any  way  provid- 
ing for  or  referring  to  the  contest  of  wills, 
except  the  general  reference  above  quoted 
as  to  wills  which  should  be  "disproved  or 
annulled,"  which  indicates  that  all  wills 
could  be  contested.  The  first  specific  provi- 
sion as  to  contesting  wills  Ui  the  laws  apply- 
ing to  what  is  now  Illinois  was  a  statute 
passed  February  10, 1821  (Laws  1821,  p.  119), 
creating  a  probate  court,  and  providing 
among  other  things  (section  6)  "that  any  per- 
son or  persons  Interested  may  contest  any 
will,  but  in  all  such  cases  all  such  persons 
interested  shall  have  notice  by  summons  at 
least  twenty  days  before  the  day  assigned 
for  trial."  Section  9,  with  reference  to  the 
authenticating  and  filing  of  foreign  wills,  had 
already  been  adopted  In  1819  and  was  then 
in  force  in  the  state.  Said  section  6  pro- 
vided for  the  contest  of  "any  will."  Be- 
yond question  It  included  not  only  domestic 
wills  probated  in  this  stat<^^|i^|^  f^r^l^^^^ 
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Qiat  were  ttleA  bere  for  record  uniJer  tbe 
provisions  of  the  then  section  23  of  the  act 
of  1819  (present  section  9).  Evidently  this 
contest  was  to  be  very  similar  to  the  probate 
In  "solemn  form"  as  inrovlded  for  under 
the  common  law. 

Under  the  common  law,  as  we  have  seen, 
there  conld  be  a  contest  every  time  the  will 
was  offered  In  evidence.  At  the  time  present 
sections  2,  7,  and  9  were  incorporated  In  the 
act  on  wills  of  1S29  (being  substantially 
copies  of  the  statntes  of  Ohio,  Virginia,  and 
Koitucky)  In  every  one  of  those  states  a  copy 
of  a  foreign  will,  dniy  authenticated  and  re- 
corded, conld  be  contested,  the  same  as  a  do- 
mestic will.  22  Stat  of  Ohio,  1824,  {  12,  p. 
121;  2  Morehead  &  Brown's  Digest  of  Ky. 
Laws  1884,  }  18,  p.  1544,  and  section  1,  p. 
1648;  1  Rev.  Ciode  Va.  1819,  p.  379.  The 
law  with  reference  to  the  admission  of  copies 
of  wills  in  evidence  while  Illinois  was  under 
territorial  government  was  adopted  from 
Pennsylvania.  Foreign  wills  could  be  con- 
tested in  Pennsylvania.  As  hearing  on  this 
question,  see  In  re  Payne's  Will,  supra ;'  Coal- 
ter's  Ex'rs  v.  Bryan,  supra;  Opp  v.  Chess, 
204  Pa.  401,  64  AO.  354 ;  Helster  v.  Lynch, 
1  Teates  (Pa.)  108.  Would  it  be  reasonable  to 
construe  these  sections  of  the  statute  (tak«] 
literally  in  1829  from  states  where  foreign 
wills  could  be  contested  the  same  as  domestic 
wills)  as  making  such  a  radical  departure 
from  the  then  general  rule  and  giving  to  for- 
eign wills  greater  force  and  effect  as  to  the 
title  to  real  estate  than  to  wills  executed  in 
Illinois? 

The  Mgbt  to  contest  the  validity  of  a  will 
of  real  estate  is  not  local.  Such  a  contest 
is  incidental  to  the  property  and  the  parties 
in  the  state  where  the  property  ts  situated. 
Sneed  v.  EWing,  supra.  No  judgment  enter- 
ed in  another  state  could  in  any  way  affect 
such  property  without  the  sanction  of  the 
laws  of  the  domestic  state!  The  filing  of  a 
copy,  duly  authenticated  according  to  said 
section'  6,  for  record  with  the  clerk  of  the 
probate  or  county  court  under  section  2  gives 
the  same  force  and  effect  to  the  copy  of  the 
will  thus  recorded  as  an  original  will  duly 
filed  and  probated  under  said  section  2.  Aft- 
er snCh  record  the  same  proceedings  can  be 
taken  concerning  the  one  as  the  other. 

The  substance  of  present  section  10  with 
reference  to  the  probate  of  foreign  vrllle  here 
by  original  proof  the  same  as  domestic  wills, 
regardless  of  whether  such  foreign  wills  had 
been  probated  in  the  other  Jurisdictions,  was 
first  Incorporated  into  our  statutes  in  1855. 
Laws  1856,  p.  44.  Counsel  for  appellee  con- 
cedes that,  if  such  a  foreign  will  be  proved 
and  probated  here  the  same  as  a  domestic 
will,  it  can  be  contested  under  section  7.  To 
reach  this  conclusion  requires  a  different 
meaning  to  be  given  to  "aforesaid,"  In  sec- 
tion 7,  from  that  contended  for  by  app^lee. 
Appellee^a  oontoition  as  to  the  proper  con- 
Btmction  of  section  9  would  lead  to  this  ab- 
surdity:  That,  If  ft  foreign  will  were  pro- 


imted.  In  another  state  and  again  probated 
herie,  it  could  be  contested  here,  bat.  If  it 
were  probated  in  a  foreign  state  and  an  au- 
thenticated copy  filed  with  the  clerk  of  the 
probate  or  county  court  (although  this  latter 
would  have  the  same  effect  on  all  future  pro- 
ceedings as  an  original  probate  here),  the  will 
in  that  case  could  not  be  contested  here.  If 
section  9  had  been  Inserted  in  the  act  on 
wills  as  a  provision  or  section  preceding  sec- 
tion 7,  appellee's  argument  on  this  question 
would  have  no  basis.  The  fact  that  the  pro- 
vision as  to  filing  authenticated  copies  of 
wills  follows  the  provision  as  to  contesting 
wills  does  not,  we  think,  put  the  omstructlon 
upon  the  word  "aforesaid"  in  section  7  con- 
tended for  by  appellee.  Bven  if  it  did,  a 
reading  of  sections  9  and  2  together,  in  the 
light  of  all  the  other  provisions  of  the  act  on 
wills,  clearly  Includes  the  wills  provided  for 
in  section  9  as  among  those  that  are  "pro- 
bated" under  the  provisions  of  section  2. 
The  term  "probate,"  when  strictly  used,  re- 
lates to  proving  the  will  before  the  officer  or 
tribunal  having  jurisdiction  to  determine  its 
validity.  In  common  usage,  however,  the 
word  is  often  used  as  applying  to  any  of  Oie 
incidents  of  administration.  82  Cyc:  403; 
6  Words  and  Phrases,  5627,  6e2& 

Counsel  for  appellee  contends  that  the  de- 
cisions in.  Stull  V.  Veatch,  236  lU.  207,  86  N. 
E.  227,  and  Amrlne  v.  Hamer,  240  111.  572, 
B8  N.  E.  1036,  decide  the  contrary.  We  think 
otherwise.  Both  of  those  Cases  were  bills  to 
partition  real  estate.  In  neither  of  them  was 
there  any  question  of  contesting  a  will.  In 
Amrlne  v.  Hamer  it  was  decided  that  a  for- 
eign will  duly  probated  in  another  state  (a 
duly  authenticated  copy  having  been  record- 
ed in  this  state)  need  not  be  probated  in  Illi- 
nois or  have  the  formalities  entitling  it  to 
probate  here  in  order  to  liable  It  to  pass  the 
title  to  land  here.  In  Stull  v.  Veatch;  supra, 
according  to  the  allegations  in  the  bill,  no  in- 
strument purxMrting  to  be  a  will  had  beax 
filed  in  this  state  or  in  the  recorder's  office. 
The  court  in  that  case  did  not  deem  the  al- 
legations of  the  bill  of  such  a  nature  as  to 
allow  it  to  be  considered  a  bill  to  contest  the 
will.  It  was  decided  in  that  case  that  it 
was  an  attempt  by  a  bill  In  partition  to  nul- 
lify by  collateral  attack  proceedings  by  whitHi 
the  will  was  probated  in  a  foreign  Jurisdic- 
tion, and  the  opinion  stated  on  page  212  of 
236  lU.,  on  page  220  of  86  N.  B. :  "Whatever 
might  be  the  effect  of  a  direct  attack,  it  can- 
not be  atcadced  collaterally,  as  is  attempted 
in  this  case."  Amrlne  v.  Hamer  was  also 
a  collateral  attack. 

It  is  a  general  principle  of  law  that  a  col- 
lateral attack  is  not  permitted  to  be  made 
upon  a  Judgment  or  order  of  court  by  any 
one  bound  thereby,  and  this  general  rule  apr 
plies  to  the  probate  of  wills.  Page  on  Wills, 
g  440.  Modem  statutes  generally  provide 
for  attack  upon  probate  by  means  of  a  bill  or 
by  an  action  to  contest  the  will.  Page  on 
Wllla^  i  887.    Under  our  statutes,  as  constru- 
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ed  by  tbls  court,  a  contest  of  a  will  must 
be  held  to  be  a  direct  attack,  and  not  coUa- 
teral.  Purdy  ■».  Hall,  134  111.  298,  25  N.  K. 
«45;  Bowen  t.  Allen,  118  111.  S3,  66  Am.  Bep. 
398;  Keitbley  v.  Stafford,  126  lU.  6OT,  18 
N.  B.  740.  See,  also,  Stevens  v.  OUver,  200 
Mo.  492,  08  S.  W.  492,  and  Cohen  v.  Herbert, 
205  Mo.  637,  104  8.  W.  84,  120  Am.  St.  Rep. 
T72.  In  a  contest  as  to  the  validity  of  a  will 
vnder  said  section  the  Issue  to  be  submitted 
to  the  jury  Is  a  new  and  original  question,  to 
be  determined  exclusively  from  the  evidence 
before  them.  The  trial  Is  de  novo,  without 
regard  to  the  fact  that  the  Instrument  has 
been  admitted  to  probata.  Rigs  ▼•  Wilton, 
supra;  Cralg  v.  Southard,  148  IlL  87,  35  N. 
EL  361.  A  bill  to  remove  a  cloud  on  title  or 
to  partition  land  would  be  a  collateral  at- 
tack upon  the  foreign  probate,  whereas  a 
bin  to  contest  the  will  would  be  a  direct 
attack.  If  this  contest  should  be  successful, 
It  will  have  no  eff^  on  said -will  or  thepro- 
.  bate  thereof  In  the  state  of  Michigan,  where 
It  was  formerly  probated.  It  will  only  pre- 
vent the  win  operating  on  the  real  estate  in 
this  state,  and  will  leave  that  to  be  governed 
by  our  statute  regulating  the  descent  of  real 
property.  Evansvllle  Ice  &  Cold  Storage  Oo. 
T.  Wlnsor,  148  Ind.  682,  48  N.  B.  692i 

Otir  coneluBion  is  that  the  provisions  of 
said  section  7  With  reference  to  Contests  ap- 
|dy  to  any  will,  or  authenticated  copy  there- 
of, filed  with  the  clerk,  as  provided  for  In 
said  section  2,  and  upon  which  letters  of  ad- 
ministration are  authorized  to  be  issued  un- 
der the  provisions  of  said  section  2. 

This  bill  was  filed  within  one  year  after 
the  time  the  authenticated  copy  of  the  In- 
strument In  question  was  filed  for  record 
with  the  probate  clerk  of  Cook  county,  the 
bill  being  one  to  contest  a  will,  tinder  the 
oRistructlon  we  have  placed  upon  the  statute, 
the  superior  court  should  have  overruled  the 
demurrer. 

The  decree  of  the  superior  court  must  be 
reversed  and  the  cause  remanded  for  further 
proceedings  in  harmcmy  with  the  views  here- 
in exprwsed. 

Reversed  and  remanded.      ' 

VICKBRS,  a  X,  and  DUNN  and  COOKE, 
JJ.,  dissent 


(247  111.  UL) 

XAOOUA  SATETT  DEPOSIT  CO.  v.  CITY 

OP  CHICAGO, 

(Supreme  Court  of  Illinois.    Oct  28,  1910. 

Rehearing  Denied  Dec.  9,  1910.) 

1  Municipal  Cobpobations  (8  6G8*)— Usb  or 
Stbbets  bt  Abottino  Owweks  —  Stbeets 
Owkbd  bt  Cttc  in  Fbk— Sobwat  Dhdbb 

SiDBWAIX. 

Where  the  fee  in  a  street  belongs  to  the 
dty,  an  abutting  Owner  has  no  right  to  esca- 
late and  use  a  aobway  under  the  sidewalk  in 
the  street,  and  the  dt?  may  by  ordinance  exact 
•omiieosation  for  such,  use  and  a  bond  hotdin;; 


the  city  harmless  from  claim  of  damage  arising 
from  the  use  of  such  subway  and  for  mainte- 
nance of  the  street  or  sidewalk  over  such  space. 
[EU.  Note. — For  other  cases,  see  Municipal 
Corpocations,  Cent  Dig.  |  1444;  Dec  Dig.  | 
668.*  J 

2.  Easkhknib  a  88*)-^MtnnoiPAi,  Cobpoba- 
tions (J  668*>— HiOBWATS   (i  80*)— RiOHT 

OF  OWNKB  or  PBOPKBXT  SVBJXCn  10  IlASE- 

JCBNT. 

The  owner  of  land  subject  only  to  an  ease- 
ment may  use  his  property  for  any  purpose  he 
may  deem  proper,  so  long  as  the  use  does  not  in- 
terfere with  the  proper  enjoyment  of  the  ease- 
ment ;  and  the  rule  applies  to  land  devoted  to 
use  as  a  public  road  or  street,  as  well  as  to  land 
subject  to  a  private  use  only. 

[B3d.  Note. — For  other  cases,  see  Easements, 
Dec.  Dig.  8  38  ;•  Municipal  Corporations,  Cent 
Dig.  5t  1438-1440 :  Dec  Dig.  |  663;*  High- 
ways, Dec  Dig.  i  80.»] 

3.  Eminent  Doicain  (i  817*)— AoQuiemoN  or 
Land  fob  Stbbets— Ezixnt  or-RioBT  Ao- 

QCIBBO. 

^  Before  a  city  can  acquire  the  fee  to  land 
for  street  purposes,  it  must  appear  tiiat  there  is 
a  statute  in  force  which  by  its  terms  or  by  nec- 
essary implication  authorises  the  city  to  take 
the  property  io  fee  for  the  purpose  intended; 
and,  there  tieing  in  .1851  no  such  statute  author- 
iaing  a  city  to  Uke^  the  fee  of  land  for  street 
purposes,  a  city  condemning  a  strip  adjacent  to 
a  street  to  widen  the  street  acquired  only  an 
easement  therein^  the  fee  remaining  in  the  abat- 
ting  owner. 

[Eld.  Note.— For  other  eases,  see  BSminent  Do- 
main, Cent  Dig.  §§  834-840;  Dec  Dig.  <  817.*] 

4.  Mdnioipal    Cob^obationb    (i   661*)— A0- 

THOBITT  OVEB  STBBETS. 

A  city  may  control  its  streets,  so  long  as  it 
uses  them  for  the  purpose  for  which  they  Were 
dedicated;  but  it  exceeds  its  power  if  It  au- 
thorizes their  use  for  other  purposes. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  Si  1432,  1434r-1437; 
Dec  Dig.  {  661.*]  »       -— 

5.  Eminent  Domain  ({  2<)— Right  to  Con- 
TBOL  Stbeets— Fee  in  Abuitino  Owneb— 
Additional  Sebvitdde. 

Whire  the  fee  in  a  street  rests  in  the  abut- 
ting owner,  the  city  cannot  require  such  owner 
to  pay  tent.fox  use  of  a  subway  constrooted  un- 
der the  surface  of  the  street  by  such  owner, 
since  it  would  be  the  imposition  of  an  addi-  . 
tional  servitude  upon  the  fee,  and  amount  to  a 
taking  of  property  without  due  process  of  law, 
or  without  paying  tiie  owner  due  compensation 
therefor. 

[Ed.  Note.— For  other  cases,  see  Emiiient  Do- 
main, Cent  IXg.  H  3-12;   Dec  Dig.  8  2.*] 

6.  MuNioiPAi.  Cobpobations  (8  668*)— Use  of 
Stbeets— Compensation  fob  Use  of  Sdb- 

WATS.     . 

Where  the  fee  in  streets  is  in  the  dty,  or  in 
the  state,  and  held  for  the  use  of  the  city,  the 
dty  may  by  ordinance  require  persons  who  use 
subways  beneath  sidewalks  adjoining  their  prop- 
erty to  pay  for  the  use  of  such  space. 

[E>d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  1444;  Dec  Dig.  8 
688.*] 

7.  Municipal  Cobpobations  (8  668*)— Use  of 
Stbeets— PxBMiT  to  Build    Subwat— Bf- 

FBCT.      . 

That  a  dty  granted  a  p&nalt  to  erect  a 
building  adjacent  to  a  street  in  which  the  fee 
was  in  the  dty,  according  to  plans-  providing 
for  subways  under  the  strest,  would  not  estop 
the  city  from  requiring  the  own^r  to  pay  for  the 
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use  of  BQch  subways;  the  permit  beiag  at  most 
a  license,  revocable  by  the  city  upon  refusal  of 
the  owner  to  comply  with  an  ordinance  requir- 
ing it  to  pay  to  the  city  compensation  for  use 
of  the  space  l>eneath  the  street,  especially  where 
the  owner,  when  it  took  ont  the  permit,  had 
full  knowledge  of  all  the  facts,  and  obviously 
was  not  misled  by  the  cit7. 

[Ed.  Note.— For  ether  cases,  see  Manicipal 
Corporations,  Cent  Dig.  >  1444;  Dec.  Dig.  § 
66&»] 

8.  Mdnicipal  Cobpobations  (J  668*)— Ordi- 
nances—Validity— Reasonableness. 

An  ordinance  providing  that  no  person  shall 
use  space  under  a  street  nor  maintain  any  struc- 
ture thereunder  without  a  permit  from  tne  com- 
missioner of  public  works  of  the  city,  requiring 
a  210,000  bond  to  save  the  city  harmless  from 
claim  of  damage  arising  from  the  use  of  such 
space  or  structure  and  for  maintenance  of  the 
street,  exacting  a  rental,  when  the  space  so 
used  does  not  extend  more  than  15  feet  below 
the  surface  of  the  street  and  the  adjoining  prop- 
erty is  subject  to  general  taxation,  of  a  snm 
equal  to  4  per  cent,  of  the  amount  determined 
by  multiplying  the  number  of  square  feet  of  sur- 
face over  the  space  so  used  by  a  snm  equal  to 
one-tenth  of  the  land  value  of  the  average 
square  foot  in  the  lot  abutting  on  such  space, 
as  fixed  by  the  last  assessment  thereof  for  gen- 
eral tazauon,  the  annual  compensation  in  no 
case  to  be  less  than  $10,  providing  that  the  or- 
dinance shall  not  apply  to  one  using  such  space 
at  the  time  under  any  ordinance  theretofore 
passed  requiring  payment  of  compensation  for 
such  use,  if  such  person  is  making  such  pay- 
ments, nor  so  long  as  sudi  payments  are  made 
according  to  the  terms  of  such  ordinance,  and 
providing  that,  if  any  person  using  space  under- 
neath a  street,  sidewalk,  etc.,  shall  fail  to  take 
out  a  permit  as  provided  in  the  ordinance  within 
90  days  after  it  takes  effect,  the  commissioner  of 
public  works  shall  proceed  to  remove  such  struc- 
ture and  close  the  space  therein,  as  applied  to 
streets  in  which  the  fee  is  in  the  city,  is  not 
unreasonable  nor  discriminatory. 

[EJd.   Note.— For  other  cases,   see   Municipal 
Corporations,  Dec.  Dig.  S  668.*] 
Dunn,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Cook  Coonty; 
Julian  W.  Mack,  Judge. 

Bill  by  the  Xacoma  Safety  Deposit  Com- 
pany against  the  City  of  Chicago.  From  a 
decree  dismissing  the  bill  In  part,  and  grant- 
ing partial  relief,  both  parties  appeal.  Af- 
firmed. 

Wilson,  Moore  &  Mcllvalne,  for  appellant 
Edward  J.  Bmndage^  Corp.  Counsel,  and 
WiUlam  D.  Barge,  for  appellee. 

HAND,  T.  This  was  a  bill  in  chancery, 
filed  by  the  Tacoma  Safety  Deposit  Com- 
pany, a  corporation,  against  the  city  of  Chi- 
cago, In  the  circuit  court  of  Cook  county,  to 
enjoin  the  city  from  enforcing  against  the 
complainant  the  provisions  of  an  ordinance 
passed  by  the  common  council  of  said  city  on 
February  5,  1906,  which  provides  that  no  per- 
son shall  use  any  fq;>ace  underneath  the  sur- 
face of  any  street  or  other  public  grounds  In 
the  dty  of  Chicago,  or  construct  or  main- 
tain any  structure  thereunder,  without  first 
obtaining  a  permit  so  to  do  from  the  com- 
missioner of  public  works  of  the  dty.    An 


answer  and  replication  were  filed,  and  the 
case  was  tried  by  the  court  The  premises 
of  the  complainant  are  situated  at  the  north- 
east comer  of  La  Salle  and  Madison  streets, 
and  have  a  frontage  of  80  feet  on  Ia  Salle 
street  and  101  feet  on  Madison  street  A 
decree  was  entered  by  the  court  dismissing 
the  bill  as  to  the  La  Salle  street  frontage, 
and  enjoining  the  city  from  enforcing  the  or- 
dinance as  against  the  Madison  street  front- 
age, and  each  party  has  prosecuted  an  appeal. 

The  premises  of  complainant  have  located 
thereon  a  building  13  stories  high,  which  is 
constructed  of  stone  and  bride,  with  interior 
steel  columns  and  crossbeams.  The  ground 
floor  of  the  building  Is  used  for  stores,  and 
its  remaining  stories  are  used  for  offices.  It 
Is  heated  by  steam  from  a  plant  located  in 
the  basement,  and  In  connection  with  the 
building  the  complainant  Is  using  the  space 
located  beneath  the  adjoining  sidewalks  up- 
on La  Salle  and  Madison  streets.  The  parts 
of  the  ordinance  material  to  this  controversy  . 
read  as  follows : 

"Section  1.  No  person  shall  use  any  space 
underneath  the  surface  of  any  street  or  other 
public  ground  In  this  city,  or  construct  or 
maintain  any  structure  thereunder,  without 
first  obtaining  a  permit  so  to  do  from  the 
commissioner  of  public  works  of  the  dty." 

"Sec.  8.  fiyvery  applicant  for  audi  a  per- 
mit shall  file  with  his  application  his  bond  In 
the  penal  sum  of  $10,000,  with  surety  or  sure- 
ties to  be  approved  by  said  commissioner  of 
public  works;  and  such  bond  shall  be  con- 
ditioned that  the  person  to  whom  such  bond 
shall  be  Issued,  his  heirs,  successors  or  as- 
signs, will  save  and  keep  the  dty  free  and 
harmless  from  any  and  all  loss  or  damage,  or 
claim  of  damage,  arising  from  or  out  of  the 
use  of  the  space  or  structure  therein  men- 
tioned, and  for  the  maintenance  of  the  street 
alley  or  other  public  way,  or  the  sidewalk 
over  such  space,  as  the  case  may  be,  ♦  •  • 
and  for  the  prompt  and  full  payment  of  the 
compensation  hereunder  required  during  his 
ownerAlp  of  said  property  ao  long  as  said 
permit  shall  be  outstanding. 

"Sec.  4.  Wheii  the  space  so  used  does  not 
extend  more  than  fifteen  feet  below  the  sur- 
face of  the  street,  alley,  way  or  ground 
over  the  same,  the  person,  firm  or  corporation 
making,  using  or  maintaining  any  such  struc- 
ture, or  using  space  imdemeath  the  surface 
of  any  street,  alley,  public  way  or  publie 
ground,  shall  render  to  the  dty,  as  the  an- 
nual compensation  for  such  use,  whenerer 
the  adjoining  property  Is  subject  to  general 
taxation,  a  sum  equal  to  four  per  cent  of  the 
amount  determined  by  multiplying  the  num- 
ber of  square  feet  of  surface  over  the  space 
so  used  by  a  sum  equal  to  one-tenth  of  the 
land  value  of  the  average  square  foot  In  the 
lot  abutting  on  such  spacer  as  fixed  by  the 
last  assessment  thereof  for  general  taxation 
by  the  state  or  county  authorities :    •    •    • 
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Provided,  however,  tbat  In  every  case  the  an- 
Dtial  compensation  shall  be  at  least  |10." 

"Sec.  6.  If  any  person  now  using  any  space 
underneath  any  street,  public  alley,  side- 
walk or  public  way  shall  fail  to  take  out 
a  permit  for  such  use,  as  herein  provided, 
within  ninety  days  after  this  ordinance  is  In 
effect,  then  the  commissioner  of  public  works 
shall  proceed  to  remove  every  such  structure 
and  close  the  space  therein." 

"Sec.  11.  Nothing  In  this  ordinance  con- 
tained shall  be  held  or  construed  to  apply 
to  any  person  now  using  any  such  space  un- 
derneath the  surface  of  any  street  or  other 
public  ground  according  to  the  terms  of  any 
ordinance  heretofore  passed  which  requires 
the  payment  of  compensation  for  such  use  if 
such  person  1b  making  snch  payments,  nor 
80  long  as  such  payments  are  made  according 
to  the  terms  of  such  ordinance." 

La  Salle  street  was  one  of  the  streets  in 
the  original  plat  of  the  original  town  of  Chi- 
cago.  Madison  street,  as  the  lots  were  orlg- 
hially  platted,  lay  wholly  within  School  Sec- 
tion addition  to  Chicago,  but  was  afterwards 
widmed  by  condemning  26  feet  from  the 
lots  now  owned  by  complainant,  and  the 
mheidewalk  area  occupied  by  the  complain- 
ant ni>on  Madison  street,  adjacent  to  its 
bunding,  all  falls  within  the  29  feet  condemn- 
ed. The  complainant  claims  to  be  the  owner 
of  the  fee  in  La  Salle  street  to  the  center 
of  the  street,  and  to  be  the  owner  of  the  fee 
in  the  north  25  feet  of  Madison  street  ad- 
Jotning  Its  premises.  The  trial  court  over- 
ruled complainant's  contention  as  to  La  Salle 
street,  and  sustained  Its  contention  as  to 
Madison  street. 

We  think  the  controlling  question  in  this 
case  Is:  Where  rests  the  fee  to  the  portion 
of  the  streets  adjoining  complainant's  prop- 
oty  which  it  Is  now  occupying  as  subways, 
and  which  lies  beneath  the  sidewalks  upon 
the  west  and  south  of  Its  premises?  As  dif- 
ferent principles,  in  part,  control  the  deci- 
sion of  where  rests  the  title  to  the  subway 
beneath  the  sidewalk  on  La  Salle  street  from 
what  govern  the  decision  of  the  question 
where  rests  the  title  to  the  subway  beneath 
the  sidewalk  on  Madison  street,  we  will  con- 
sider thoee  questions  separately. 

La  Salle  street,  at  the  point  where  appel- 
lant's property  Is  situated,  Is  located  In  the 
original  town  of  Chicago,  and  In  the  case  of 
aty  of  Chicago  v.  Rumsey,  87  111.  348  (which 
holding  was  approved  In  Davenport  Bridge 
Ballway  Co.  v.  Johnson,  188  111.  472,  69  N.  B. 
487,  and  in  People  v.  Chicago  &  Northwestern 
BaUway  Co.,  238  HI.  42,  87  N.  B.  946),  It  was 
hdd  that  the  fee  to  the  streets  In  the  orig- 
inal town  of  Chicago  rested  in  the  city  of 
Chicago.  The  doctrine  of  the  Rtmis^  Case 
has  been  fully  considered  in  an  opinion  filed 
at  this  term  in  the  case  of  Ryerson  v.  City 
of  Chicago,  93  N.  E.  162,  and  the  doctrine 
announced  in  the  Rumsey  Case  limited  to 
plats  made  by  the  canal  commissioners.  It  is 
not,  therefore,  necessary  to  discuss  the  Rum- 


s^  Case  here.  SuflSce  it  to  say  that  the  fee 
to  La  Salle  street,  upon  which  appellant's 
property  abuts,  is  in  the  dty  of  Chicago,  and 
not  In  the  appellant  The  fee  to  La  Salle 
street  adjoining  appellant's  property  being  in 
the  dty  of  Chicago,  the  bill  of  appellant  was 
properly  dismissed. 

We  think  that  the  law  is  well  settled  that 
the  owner  of  real  estate,  subject  only  to  a 
public  or  private  easement,  has  the  right  to 
use  his  property  for  any  purpose  which  he 
may  deem  proper,  so  long  as  the  use  to  which 
It  is  put  does  not  Interfere  with  the  proper 
enjoyment  of  the  easement  which  Is  held  by 
the  public  or  by  a  private  person  therein. 
Mr.  Kent,  in  his  Commentaries  (volume  3, 
12th  Ed.  p.  433),  says:  "The  freehold  and  all 
profitB  belong  to  the  owners  of  the  adjoin- 
ing lands.  They  may  •  •  •  have  every 
use  and  remedy  that  Is  consistent  with  the 
servitude  or  easement  of  a  way  over  It,  and 
with  police  regulations."  In  Perley  ▼.  Chand- 
ler, 6  Mass.  454,  4  Am.  Dec.  159,  in  passing 
upon  the  rights  of  the  ownese  of  the  fee  of  a 
highway,  it  was  said :  "The  soil  and  freehold 
remain  in  the  owner  although  Incumbered 
with  a  way,  and  every  use  to  which  the  land 
may  be  applied,  and  all  the  profits  which  may 
he  derived  from  It,  consistently  with  the  con- 
tinuance of  the  easement,  the  owner  can  law- 
fully claim."  In  Tndcer  t.  Tower,  9  Pick. 
(Mass.)  109,  19  Am.  Dec.  350,  it  was  said:  "It 
Is  too  clear  to  require  any  discussion  that  the 
proprietor  of  land,  over  which  a  public  high- 
way has  beoi  laid,  retains  his  right  in  the 
soil  for  all  purposes  which  are  consistent 
with  the  full  enjoyment  of  the  easement  ac- 
quired by  the  public  or  by  any  corporation  l»y 
authority  derived  constitutionally  from  the 
Legislature."  And  in  Colgrove  Water  Co.  v. 
City  of  Hollywood,  161  Cal.  426,  90  Pac. 
1053,  18  Ll  R.  A  (N.  S.)  904,  the  Supreme 
Court  of  California  said:  "One  who  grants 
to  the  public  the  right  to  use  a  strip  of  land 
as  a  highway,  retaining  in  himself  the  own- 
ership of  the  soil,  parts  with  an  easement, 
merely.  The  owner  of  property  subject  to 
an  easement  may  use  his  property  in  any 
manner  and  for  any  purpose  not  inconsistent 
with  the  full  and  free  enjoyment  of  the  ease- 
ment. Hoyt  v.  Hart  [149  CaL  722]  87  Pac 
569.  This  rule  applies  to  land  devoted  to 
use  as  a  public  road  or  street,  as  well  as  to 
land  subject  to  a  private  use  only." 

The  south  26  feet  of  complainant's  /lots 
was  condemned  for  the  purpose  of  widening 
Madison  street,  and  the  question  must  now 
be  determined  whether  or  not  the  city  by 
that  proceeding  acquired  the  fee  tn  the  north 
25  feet  of  Madison  street  upon  which  the 
property  of  complainant  abuts.  This  proper- 
ty was  condemned  in  1851,  and  at  that  time 
there  was  no  statute  in  force  in  this  state  ex- 
pressly authorizing  a  city  to  take  the  fee  of 
real  estate  for  street  purxMses,  and  we  think 
the  law  Is  clear  that  before  the  dty  could 
acquire  the  fee  to  said  real  estate  for  street 
purposes  it  must  appear^O^ere^  ^w^s^^j^^j^j 
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xtte  in  force  wblcb,  by  its. terms  or. tor  nec< 
essary  Implicatlcn,  authorized  tbe  city  to 
tatce  said  property  In  fee,  for  the  purpose 
of  widening  said  street 

In  Illinois  Central  Ballroad  Co.  t,  City  of 
Chicago,  138  lU.  463,  at  page  458,  28  N.  B. 
740,  at  page  741,  this  court  said:  "The  tak- 
ing of  prop^ty  under  the  right  of  eminent 
domain  is  in  derogation  of  Individual  rights 
and  therefore  the  grant  is  to  he  strictly  c(m- 
strued.  Chicago  &  Eastern  Illinois  Railroad 
Co.  V,  Wlltse,  116  111.  456  [6  N.  B,  49] ;  Reed 
T.  Ohio  &  Mississippi  Railway  Co., .  126  111. 
48  [17  N.  £.  8071;  Cool«iy  on  Const.  Lim. 
530,  531.  It  would  seem,  therefore,  to  fol" 
low  that  the  grant  of  power  must  be  express, 
or  arise  by  necessary  implication  from  the 
language  of  the  grant."  This  statement  of 
the  law  Is  in  harmony  with  all  tbe  text-writ- 
ers and  adjudicated  cases,  so  far  as  we  have 
been  able  to  discover. 

In  Blliott  on  Roads  and  Streets  the  doe- 
trine  is  thus  stated  (section  225):  "Unless 
the  purpose  for  which  the  taking  of  the  land 
Is  authorized  Is  In  itself  such  as  reqnires 
that  a  fee  should  be  seized,  or  tbe  statute 
plainly  authorizes  tbat  snch  an  estate  may 
be  seized,  then  no  more  than  an  .eesemeat 
can  be  appropriated.  This  conclusion  Is 
founded  on  sound  reason,  and  receives  full 
support  from  the  adjudged  cases."  The  same 
anthor,  In  section  227,  says:  "Tbe  general 
rule,  as  we  have  said.  Is  that  statutes  con- 
ferring authority  to  comp^  an  owner  to 
yield  his  property  to  the  public  demand  are 
to  be  strictly  construed,  and  this  rale  gov- 
erns as  to  the  extent  of  the  estate  which 
may  be  seized.  Thus  a  statute  conferring 
authority  to  lay  out  a  road  imports  that  an 
easement  only  can  be  appropriated.  So  a 
statute  providing  tbat  tbe  corporation  shall 
be  seised  and  possessed  does  not .  anthorisie 
tbe  seizure  of  the  fee.  Authority  to  talse  fov 
an  avenue  does  not  confer  a  right  to  take  <a 
fee,  but  it  does  confer  a  right  to  acqnlre  a 
perpetual  easement.  Tbe  principle  to  be  de< 
duced  tram  all  the  decisions  may  be  thus 
stated:  Where  tbe  language  of  the  statute 
will  bear  a  construction  which  will  leave 
the  fee  in  the  landowner,  that  constrnction 
will  be  preferred,  rather  than  one  ^hlch 
will  wrest  the  fee  from  him." 

Judge  Cooley,  la  his  work  on  Const^Itutlon- 
al  Limitations  (7th  Bd.,  p.  808).  said:  "As 
a  general  rule,  the  laws  for  the  exercise  of 
the  right  of  omlnent  domain  do  not  assume 
to  go  further  than  to  appropriate  tbe  use, 
and  tbe  title  in  fee  still  remains  in  tbe  orig- 
inal owner.  In  tbe  common  highways  the 
public  have  a  perpetual, easement,  but  the 
soil  is  the  proper^  of  the  adjacent  owner, 
and  he  may  make  any  use  of  it  which  does 
not  Interfere  with  .the  public  right  of  pas- 
sage, and  tbe  public  can  use  It  only  for  the 
purposes  usual  with  such  ways."  And  on 
page  810:  "In  any  case,  however,  an  ease- 
ment only  wovld  be  taken,  unless  tiie  statute 


plainly  contemplated  and  provided' for  the 
appropriation  of  a  largei:  interest" 

Mr,  Iiewls,  in  his  work  on  Bminent  Do- 
main (section  449),  says:  "Upon  the  princi< 
pie  that  statutes  conferring  compulsory  pow- 
OTS  are  to  be  strictly  construed.  It  follow* 
that,  where  the  estate  taken  is  not  'defined, 
only  such  an  estate  or  interest  will  vest  aa 
Ja  necessary  to  accomplish  the  purpose  In 
view,  and  where  an  easement  is  suf&clent  no 
g^reater  estate  can  be  taken.  Thus,  under 
authority  to  take  land  for  a  highway,  rail- 
road, or  other  like  use,  only  an  easement  can 
be  acquired,  for  no  greater  estate  is  nece»^ 
sary." 

In  Illinois  State  Trust  Ck>.  v.  St  Iionis. 
Iron.  Mountain  &  Southern  Railway  Co.,  206 
111.  419,  on  page  422,  70  N.  B.  357,  on  page 
358,  this  court  said:  "G^he  power  of  eminent 
domain  is  an  Incident  to  sovereignty  and  in- 
herent In  the  state,  and  can  be  exercised  only 
on  the  occasion,  in  tbe  mode,  and  by.  the 
agency  prescribed  by  tbe  lieglslature.  •  ♦  • 
The  power  to  take  the  property  of  the  indi- 
vidual without  his  consent  Is  against  com- 
mon .right  and  all  acts  authorizing  such  a 
tailing  are  to  be  strictly  construed.  •  •  • 
Unless  both  the  letter  and  the  spirit  of  the 
statute  relied  upon  clearly  confer  "the  pow», 
it  cannot  be  exercised." 

We  are  of  tiie  opinion,  in  view  of  what  baa 
been  said  by  tbe  text-writers  and  held  by 
tbe  adjudicated  cases.  It  n^ust  be  held  tbat 
the  city  of.  Chicago,  by  the  condemnation 
proceeding  ^hereby  it  sought  to  take  prop- 
erty for  tbe  purpose  of  widening  Madison 
street  did  not  acquire  a  fee,  but  tbat  the  fee 
in  tbe  north  25  feet  of  Madison  street  adjoin- 
ing the  propwty  of  the  complainant  is  In  the 
complainant. 

It  is  contended  by  tbe  defendant  that'  tbe 
dty,  regardless  of  where  tbe  fee  In  tbe  streets 
adjoining  complainant's  property  is  held'  to 
rest  under  tbe  power  of  the  city  to  control 
its  streets,  had  the  right  to  pass  tbe  ordi- 
nance hereinbefore  referred  to,,  and  to  en-* 
force  tbe  same  as  against  the  complainant 
The  right  of  the  city  to  control  its  streets 
capnot  be  doubted,  so  long  as  It  uses  its 
streets  for  tbe  purpose  for  which  they  have 
been  dedicated..  If,  however,  tbe  city  author- 
izes tbe  use  of  its  streets  for  a  purpose  other 
than  that  for  which  they  have  been  dedicat- 
ed, it  exceeds  its  power;  and  tbe  decisions 
of  this  court  clearly  establish  that  there  is  a 
distinction  between  the  Interests  of  the  abut- 
ter on  a  street  In  which  the  fee  rests  In  the 
city  and  on  a  street  in  which  the  fee  rests  In 
tbe  adjoining  owner.  To  illustrate:  An 
abutter  under  a  statutory  dedication  cannot 
enjoin  .a  steam  railroad  company  from  using 
tbe  street  while  an  abutter  under  a  com* 
mon-law  dedication  and  In  whom  rests  the 
fee  of  tbe  street  may  enjoin  such  use,  even 
though  a  franchise  has  been  granted  by  the 
public  authorities  to  the  railroad  company. 
In  a  case  where  tbe  fee  is  In  tbe  dty,  it 
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woBid  not  b^  f^  qalawfol  dlTecalpn-  of  the 
use  of  a  istreet  to  permit  a  vault  or  other 
almUar  und^growid  -stmctiire  to  be  erected 
b«ieatb  the  street;  which:  atmctTire  did  not 
Interfere  with  the  purposes  for  wWA  the 
Bti'eet  trie  dedlcftted,  and  the  elty  wovld  not: 
be  estopped  from .  requiring  the  space  occu- 
pied by  such  structure  to  be  surrendered  to 
the  city  whenever  It  became,  necessary  to 
remove  the  structure  for  the  ns^i  of  the 
pubPc.  .Gr^sten  y.  Clt^  pf  Chicago,  145  111. 
451.  34  N.  E.  426.  36  Am.  St.  Rep.  496;  City 
of  (Hiicago  V.  Norton  Milling  Co.,  196  la  580, 
63  N;  B.  1048.  To  permit,  however,  sueh  a 
structure  to  be  evected  In  a  street  where 
the  fee  of  the  street  rests  lA  the  abutting 
owner,  and  to  require  the  abutting  owner  to 
pay  rent  for  the  use  of  such  space,  would; 
tie  to  Impose  an  additional  bnrden  or  servi- 
tude upon  the  fee,  and  Would  be  unlawful. 
It  Is  dear,  therefore,  to  provide  for  the  ejec- 
tion of  a  subway  beneath  the  sidewalk  and 
in  a  street  adjoining  the  property  of  the  abut- 
ter, where  the  fee  In  the  street  is  in  the 
Sibntter,  and  to  require  the  owner  of  the  fee 
to  pay  rent  to  the  city  for  the  use  of  his 
own  property  would  be.  In  effect,  to  take 
teoea  the '  owner  his  propeHy  without  due 
process  of  law,  or  without  'paying  hlni  due 
compensation  therefor,  under  th'6  clitlm  of 
regulating  the  use  of  tte  streets  of  the  city, 
wtaldi  would  amount  to  an  unlawful  depri- 
vation of  the  abutter's  property,  whldi  the 
law  would  not  permit. 

The  contention  la  made  by  the  complain- 
ant that  the  city  is  .without  power  to  pass 
an  ordinance  requiring  persons  who  use  sub- 
ways beneath  sidewalks  adjoining  their 
property  to  pay  conlpensatlon  fot  the  use  ot 
snch  space.  The  i)0sltlon  of  the  complain- 
ant we  think.  Is  well  founded  as  to  sub- 
ways beneath,  sidewalks  in  streets  of  which 
sacb  persona  are  the  owners  in  fee ;  but  as 
to  subways  beneath  sidewalk^  In  streets  tri 
wbicb  the  fee  is  in  the  city  or  in  the  4tate, 
and  which  are  held  for  the  use  of  the  city, 
we  do  not  think  this  is  true.  In  the  Oreg- 
sten  Case  and  in  the  Norton  Milling  Ca 
Case  the  right  of  the  city  of  Chicago  to  con- 
fer, by  contract,  upon  a  private  Indlvldaal 
or  corporation  the  right  to  use  space  be- 
neath the  public  streets  of  the  <fity  was  rec- 
ognized. If  the  city  has  the  power  to  con- 
tract for  the  use  of  space  beneath  tiiie  public 
streets  of  tbo  city,  we  see  no  reason  why  It 
cannot  provide  for  such  use,  and  regulate 
tbe  manner  of  such  use,  and  the  compensa- 
tion that  shall  be  paid  for  such  use,  by  ordi- 
nance, in  those  streets  in  which  it  holds  the 
fee;  subject  at  all  times  to  the  right  to  re- 
claim the  portion  of  the  street  then  in  use 
when  the  necessities  of  the  public  may  re- 
quire. In  :the  Oregsten  Case  it  was  held  a 
city,  under  special  legislative  authority,  as 
well  as  Its  general  powers,  may  grant  per- 
mits for  and  regulate  the  building  of  vaults 
imder  tbe  streets,  alleys,  and  sidewalks,  and 
require  'such  (iothpensatlon  for  the  ptivilege 


as  It  njay  deem  reasonable .  and  Jus^  when 
such  permits  relate  solely  to  such  use  of  the 
alleys,  etc.,  as  Is  In  no  wise  Inconsistent 
with  their  use  by  the  public.  And  In  tbe 
Norton  Milling  Co.  Case  It  waa  held  a  city 
has  power,  in.  connection  with  the  widening 
of  a  river  and  the  building  of  a  new  bridge, 
to  acquire  an  easement  consisting  of  the 
right  to  swing  the  bridge  over  ground  owned 
by  the  milling  company,  and  niay  agree,  in 
consideration  of  such  easement,  which  wUl 
necessitate  the  removal  of  the  milling  com- 
pany's boiler  rooms,  to  excavate  a  vault  un- 
der a  street  for  its  use  as  a  boiler  room, 
rent.  fre^.  and  to  rabnild  tbe  .milling  com- 
pany's dock  upon  the  new  line  of  Uie  river 
bank,  and  indemnify  the  •  company,  against 
damages  from  the  city's  tortious  acts.  We 
think,  as  applied  to  a  ease  where  the  fee  of 
the  street  Is  in  the  dty,  these  cases  are  con- 
trolling. 

It  is  also  urged  tliat  the  dty,  having 
granted  to  the  complainant  a  penult  to  con- 
struct. Its  building  upon  its  jpremlses  accord- 
ing to  plans  and  speclficatioos  which  pro- 
vided for  the  construction  of  subways  be- 
neath the  sidewalks  a^olnlng  its  premises. 
Is  now  estopped  to  deny  the  right  of  the 
complainant  to  maintain  said  subways  apon  . 
the-  property  of  the  city  free  of  charge.  It 
Is  too  clear  for  argument,  we  think,  that 
the  city  had  the  right  to  regulate  the  con- 
struction of  complainant's  building  at  tbe 
time  It  was  erected;  and  tbe  fact  that  it 
may,  through  its  building  department,  have 
approved  certain  building  plans  which  were 
submitted  to  it  by  the  complainant,  and 
granted  to  it  a  permit  to  construct  its  build- 
ing, we  think  obviously  did  not  estop  the 
city  afterwards  to  require  the  complainant 
to  pay  for  the  use  of  the  dty's  piopeety, 
which  Its  building  in  part  occopied,  or  to  T»r 
move  its  building,  or  the  part  thereof  Which 
rested  upon  the  city's  property.  The  com- 
plainant, at  most,  we  thUdc,  obtained  a  IM 
cense  to  construct  a  subway  beneath  the 
sidewalk  of  the  dty  adjoining  its  building, 
which  license  could  be  revoked  by  the  dty 
in  case  the  complainant  refused  to  comply 
with  the  ordinance  which  required  it  to  pay 
to  the  dty  compensation  for  the  use  of  tbe 
space  beneath  the  sidewalk  in  the  street 
which  belonged  to  tbe  dty.  We  do  not  thiOK 
the  cases  of  Crldley  v.  City  of  Bloomington, 
68  111.  47,  Gregsten  v.  City  of  Chicago,  supra, 
and  Cl^  of  Chicago  v.  Norton  Milling  Co., 
supra,  are  in  conflict  with  this  view.  In 
each  of  those  cases  contractual  xelations 
were  held  to  exist  between  the  parties  which 
were  binding  upon  them,  while  in  this  case 
the  most  that  can  be  claimed  by  the  com- 
plainant is  that  it  was  granted  a  permit  by 
tbe  dty  to  erect  its  building;  At  tbe  time 
it  took  out  this  permit.  It  had'  full  knowl- 
edge of  all  the  facts,  and  obviously  was  not 
misled  by  tbe  dty.  The  doctrine  of  estoppel, 
If  e  think,  has  90  application  to  the  case  «fl 
bar.  -, 
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It  la  finally  nrgefl  the  ordinance  la  unrea- 
sonable and  discriminatory.  We  are  unable 
to  see  that  the  ordinance  la  subject  to  at- 
tack for  those  reasons,  but  are  of  the  opin- 
ion the  critlclsma  made  upon  the  ordinance 
in  those  particulars  are  hypercritical. 

From  a  careful  consideration  of  this  rec- 
ord, we  have  reached  the  conclusion  that  the 
trial  court  did  not  err  in  dismissing  the  bill 
as  to  the  La  Salle  street  frontag^e,  and  in 
enjoining  the  city  from  enforcing  the  ordi- 
nance B8  against  the  Madison  street  fronts 
age,  upon  which  the  complainant's  property 
abuts. 

The  decree  of  the  circuit  court  will  be  af- 
firmed. 

Decree  aflSrmed. 

DUNN,  J.,  dissenting: 


(247  111.  XM.)- 

SBARS  T,  crrr  op  ohtoaqo. 

(Supreme  Court  of  Illinois.    Oct.  28,  1910. 
Rehearing  Denied  Dec  9,  1910.) 

1.  MUNIOIFAI.  CSOBPOBATIOIfS  ({|  680,  681*)— 

Stbeets— Scope  of  Crrr's  Rights. 

A  city  holds  its  streets  and  other  public 
giomids  in  trust  for  the  public,  whether  it  owns 
the  fee  or  only  an  easement ;  and  the  city  can- 
not grant  away  the  public  rights,  nor  can  they 
be  encroached  upon  by  private  indlTiduals,  with 
or  without  the  city's  consent,  to  the  detriment 
of  the  pnblic. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  ||  1459-1466;  Dec 
Dig.  SS  680,  eSl.*] 

2,  Dedication    (g   64*)— Stbketb— Statutobt 
Dedication— Interest  Convbted. 

Where  title  to  its  streets  is  acquired  by  a 
city  by  dedication  under  the  statute  relating  to 
plats,  the  acknowledgment  and  recording  of 
such  plat  has  the  effect  of  conveying  a  fee  to  the 
dty  of  such  irartions  of  the  premises  platted  as 
are  noted  on  the  plat  as  donated  to  the  public 
[B!d.  Note.-^For  other  cases,  see  Dedication, 
Cent.  Dig.  H  96,  97 ;  Dec  Dig.  {  64.*] 

&  Mttnicipai.  Gobfobations  (S  665*)— Stbbetb 
—  Fee   in    Cirr  —  Rights   or  Abutiino 

OWNEB. 

Where  a  City  owns  the  fee  in  a  street,  the 
abutting  lot  owner  has  the  right  of  in^ss  and 
egress  and  an  easement  for  light  and  air,  in  ad- 
dition to  the  right  to  use  the  street  in  common 
with  all  other  persons ;  but  he  has  neither  the 
possibility  of  reverter  nor  any  right  or  interest 
In  law  or  equity  under  which  he  can  justify 
•n  exdnsive  appropriation  of  any  portion  of  the 
street,  either  on  the  surface,  or  above' or  below 
It,  without  consent  of  the  city. 

[ESd.  Note— For  other  cases,  see  Municipal 
Corporations,  Gent.  Dig.  {  1441;  Dec  Dig.  { 
665.*] 

4.  Muwicipai,  Cobpobations  (|  661*)— Oon- 
TBOI.  Otbb  Btbebts. 

A  dty  may,  under  die  power  of  exclusive 
control  of  its  streets,  allow  any  use  of  them  not 
inconsistent  with  the  public  objects  for  which 
they  are  held,  and  may  regulate  such  use  and  fix 
&  reasonable  compensation  to  be  paid  for  it; 
and  sudi  power  it  sutiject  to  no  limitation,  ex- 
cept that  its  exercise  shall  be  reasonable,  and 
so  as  to  safeguard  the  paramount  right  of  the 
public  to  the  free  and  nnoi>structed  use  of  the 


street  for  tlie  purpose  for  which  it  was  dedi- 
cated. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |i  1432-1437;  Dec 
Dig.  S  661.*] 

6.  EiUiNENT  Domain  ({  817*)— Oordkunahon 

— Intebxst  Acquibed. 

Where  private  property  is  taken  for  a  pub- 
lic use,  the  general  rule  is  tliat  it  can  only  be 
taken  to  the  extent  that  the  public  use  to  which 
it  is  to  be  applied  requires ;  and,  where  a  street 
is  acquired  by  a  city  by  condemnation,  the  fee 
to  the  center  of  the  street  remains  in  the  abut- 
ting owneta. 

[Ed.  Note.— For  other  cases,  see  Ekninent  Do- 
main, Cent.  Dig.  {}  834-840;  Dec  Dig.  f  317.*] 

6.  Dedication  (|  48*)— Tnu  Aoquibed— No- 
ncB  TO  Lot  Pubchasbbs  or  Crrr's  Tiruc. 

A  landowner,  dedicating  streets  to  a  city  by 
an  acknowledged  and  recorded  plat  as  provided 
by  statute,  may  Invest  the  dly  with  a  deter- 
minable fee ;  and  if  such  statutory  plat  is  made 
and  recorded,  the  purdiasers  of  lots  according 
to  such  plat  will  be  presumed  to  have  notice 
that  they  acquire  no  rights  in  the  streets,  except 
those  consistent  with  the  city's  fee  owneishlp, 
while  one  buying  a  lot  abutting  upon  a  street  in 
which  the  city  has  only  an  easement  must  be  pre- 
sumed to  purchase  with  knowledge  tlvit  a  con- 
veyance of  the  abutting  lot  carries  title  to  the 
center  of  the  street,  subject  only  to  the  public 
easement  therein. 

[Eid.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  S  114;   Dec  Dig.  i  4&*] 

7.  MuNiciFAi.  Cobpobations  (|  669*)— Use  or 
Streets  —  Abdttinq  Owneb  or  Fax  nr 
Street. 

An  abutting  owner  of  the  fee  to  the  center 
of  a  street  may  make  any  reasonable  use  of  the 
street  which  does  not  Interfere  with  the  full  en- 
joyment of  the  easement  held  for  use  of  the 
public,  and  he  cannot  I>e  compelled  to  pay  the 
city  for  the  privilege  of  using  the  street  in  such 
a  manner. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1445;  Dec  Dig.  i 
669.*] 

8.  MuNiciPAi,  Cobpobations  (J  668*)— Use  ov 
Stbeets  bt  Abutting  Ownebb— Subwatb 
-Right  or  City  to  Cokpensation. 

An  ordinance  provided  ttiat  no  penon  should 
use  space  underneath  the  surface  of  a  street, 
or  construct  or  maintain  any  structure  there- 
under, without  a  permit  from  the  city,  and  that 
everr  applicant  for  such  a  permit  should  file  a 
$10,000  bond  to  keep  the  city  harmless  from  any 
claim  of  damage  arising  out  of  the  use  of  such 
space  or  structure,  and  that  a  certain  compensa- 
tion should  be  paid  for  such  use.  Held,  that  the 
ordinance  was  valid  as  to  owners  of  lots  located 
upon  streets  in  which  the  dty  owned  the  fee, 
but  could  not  he  enforced  against  owners  of  lots 
abutting  upon  streets  wherein  the  d^  had  only 
an  easement 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  |  1444;  Dec  Dig.  | 
66a*] 

9.  CONSTITDTIONAI.  Law  ({  278*)— Ehinknt 
DoHAiN  0  2*)— Dedication  or  Stbeet— 
ElrrxcT  or  CmiATiVB  Act. 

The  plat  of  'School  Section  addition  to  the 
town  of  Chicago,  recorded  between  1833  and 
1836,  did  not  comply  with  the  law  of  1833  (Rev. 
Laws  1833,  p.  699),  providing  for  the  recording  of 
plats  in  force  at  the  time,  so  that  it  amounted 
merely  to  a  common-law  dedication;  the  abut- 
ting lot  owners  taking  the  fee  to  the  center  <^ 
the  streets  marked  thereon.  The  curative  act  of 
1843  (Laws  1842-43,  p.  65)  directed  the  recorder 
to  certify  upon  the  maps  or  plat  of  such  school 
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district  recoHed  In  his  office  that  the  same  was 
the  plat  of  such  addition,  and  to  make  rach  oth- 
er certificates  thereon  as  the  common  council 
might  direct  to  remedj  any  omission  in  the  plat 
or  map,  and  that,  when  so  certified,  the  plat  or 
map  should  be  valid  for  all  purposes,  any  omis- 
sion or  defect  to  the  contrary  notwithstanding. 
Held,  that  in  view  of  the  fact  that  the  title  of 
the  abntting  owners  to  the  center  of  the  street, 
where  the  dty  does  not  own  the  fee,  is  not  a 
contingent  Interest  or  a  mere  expectancy,  but  a 
present  anbeisting  ownership  of  the  fee,  sub- 
ject to  the  pablic  easement,  which  the  owners 
may  subject  to  any  private  use  in  connection 
with  their  premises  consistent  with  the  dominant 
rights  of  the  public  in  the  easement,  so  that  the 
rights  of  the  abutting  owners  became  vested, 
the  cnmtive  act  could  not  divest  them  of  such 
rights,  since  it  would  be  a  deprivation  of  prop- 
erty without  due  process  of  law  and  a  taking 
of  private  property  for  public  use  without  com- 
pensation. 

[E<d.  Note.— For  other  cases,  see  Obnstitntion- 
al  taw,  Dec.  Dig.  {  278;*  BJminent  Domain, 
Cent  Dig.  {{  3-12 ;    Dec  Dig.  |  2.*] 

Appeal  from  Circuit  Court;  Cook  Ootmty; 
Julian  W.  Mack,  Judge. 

Bill  by  Herbert  M.  Sears,  tmstee  under 
the  wUI  of  Caroline  B.  Seajrs,  against  the 
City  of  Chicago.  There  was  a  decree  dis- 
missing the  bill  in  part,  and  in  part  for 
complainant,  and  complainant  appeals;  the 
city  assigning  cross-errors.  Beversed  and 
remanded,  with  directtons. 

Wilson,  Hoore  &  Mcllvalne,  for  appellant 
Edward  J.  Brundage,  Corp.  Counsel,  and  Wil- 
liam D.  Barge,  for  appellee. 

VIGKEB8,  a  J.  Herbert  M.  Sears,  as 
trustee  under  the  will  of  Caroline  B.  Sears, 
daimlng  to  be  the  owner  of  lots  1,  6,  and  7, 
in  block  138,  of  School  Section  addition  to 
the  city  of  Chicago,  filed  a  bill  in  equity  in 
the  drcnit  court  of  Cook  county  against  the 
dty  of  Chicago  to  enjoin  said  city  from  en- 
fortdng  an  ordinance,  passed  February  5, 
1906,  prescribing  the  terms  and  conditions 
onder  which  abutting  property  owners  might 
use  the  subsidewalk  space  adjacent  to  their 
lots  for  private  purposes  in  connection  with 
the  bonding  located  on  such  lots.  This  case 
is  one  of  a  number  brought  by  different  prop- 
erty owners  in  order  to  test  the  validity  ot 
the  ordinance  under  the  varying  facts  con- 
nected with  the  different  pieces  of  property 
involved.  So  far  as  the  same  is  necessary  to 
a  proper  understanding  of  the  questions  in- 
Tolyed  in  the  present  case,  the  ordinance 
diallenged  by  the  bill  is  as  follows : 

"Section  1.  No  person  shall  use  any  space 
underneath  the  surface  of  any  street  or  other 
pnbllc  ground  in  this  city,  or  construct  or 
maintain  any  .strncture  thereunder,  without 
fast  obtaining  a  permit  so  to  do  from  the 
commissioner  of  public  worlu  of  the  dty." 

"Sec.  3.  Every  applicant  for  such  a  permit 
shall  file  with  his  application  his  bond  In 
the  penal  sum  of  |10,000,  with  surety  or  sure- 
ties to  be  approved  by  said  commissioner  of 
public  works;    and  such  bond  shall  be  con- 


ditioned that  the  person  to  whom  snch  bond 
shall  be  issued,  his  heirs,  successors  or  as- 
signs, wUI  save  and  keep  the  dty  free 
and  harmless  from  any  and  all  loss  or  dam- 
age, or  daim  of  damage,  arising  from  or  out 
of  the  use  of  the  space  or  structure  therein 
mentioned,  and  for  the  maintenance  of  the 
street,  alley  or  other  public  way,  or  the  side- 
walk over  such  space,  as  the  case  may  be, 

•  •  •  and  for  the  prompt  and  full  pay- 
ment of  the  compensation  hereunder  requir- 
ed during  his  ownership  of  said  property,  so 
long  as  said  permit  shall  be  outstanding. 

"Sec.  4.  When  the  space  so  used  does  not 
extend  more  than  fifteen  feet  below  the  sur- 
face of  the  street,  alley,  way  or  ground  over 
the  same,  the  person,  firm  or  corporation 
making,  using  or  maintaining  any  such  struc- 
ture or  using  space  underneath  the  surface 
of  any  street,  alley,  public  way  or  public 
ground,  shall  render  to  the  dty  as  the  an- 
nual compensation  for  such  use,  whenever 
the  adjoining  property  is  subject  to  general 
taxation,  a  sum  equal  to  four  per  cent,  of 
the  amount  determined  by  multiplying  the 
number  of  square  feet  of  surface  over  tue 
space  BO  used  by  a  sum  equal  to  one-tenth  of 
the  land  value  of  the  average  square  foot  in 
the  lot  abutting  on  such  space,  as  fixed  by 
the  last  assessment  thereof  for  general  tax- 
ation by  the   state  or  county  authorities: 

•  •  •  Provided,  however,  that  in  every 
case  the  annual  compensation  shall  be  at 
least  |10.» 

"Sec.  6.  If  any  person  now  using  any 
space  underneath  any  street,  public  alley, 
sidewalk  or  public  way  shall  foil  to  take  out 
a  permit  for  such  use,  as  herein  provided, 
vrlthln  ninety  days  after  this  ordinance  is  in 
effect,  then  the  commissioner  of  public  works 
shall  proceed  to  remove  every  such  structure 
and  dose  the  space  therein." 

"Sec.  11.  Nothing  in  this  ordinance  con- 
tained shall  be  held  or  construed  to  apply 
to  any  person  now  using  any  such  space  vn- 
demeath  the  surface  of  any  street  or  other 
public  ground  according  to  the  terms  of  any 
ordinance  heretofore  passed  which  requires 
the  payment  of  compensation  for  such  use 
if  such  person  is  making  such  paymoits,  nor 
so  long  as  such  payments  are  made  accord- 
ing to  the  terms  of  such  ordinance." 

The  property  involved  In  this  case  is  locat- 
ed on  the  southeast  comer  of  Dearborn  and 
Van  Buren  streets  and  is  bounded  on  the 
east  by  Plymouth  Court  Van  Buren  street 
mns  east  and  west  Dearborn  street  runs 
north  and  south,  and  intersects  Van  Buren 
at  the  northwest  comer  of  lot  1  involved  In 
this  case.  Upon  these  lots  is  located  an  ofBce 
building  known  as  the  "Old  Colony  Build- 
ing," which  is  17  stories  high,  and  is  148^ 
feet  on  Dearborn  street  and  68  feet  on  Van 
Buren.  The  building  has  six  elevators  and 
is  occupied  by  about  ISO  tenants.    The  space 
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tmder  the  sidewalk  on  Van  Bnren  street  Is 
used  for  the  elevator  machinery,  while  that 
nnder  Dearborn  street  and  Plymouth  Court 
la  nsed  for  fuel  and  ashes,  and  as  a  means 
«f  bringing  fuel  Into  the  building  and  con- 
veying ashes  and  other  refuse  out  of  the 
flame. 

The  contentions  of  the  parties  may  be 
briefly  stated,  as  follows:  The  complainant 
below  contends  that  he  is  the  owner  of 'the 
fee  to  the  center  of  the  streets  and  to  the 
•center  of  Plymouth  Court,  subject  to  the 
casement  in  the  public,  and  that  as  such 
owner  he  has  the  fight  to  use  the  subslde- 
walk  space  for  private  purposes  In  connec- 
tion with  his  building,  and  that  the  ordi- 
nance Imposing  upon  falm  a  tax  for  the  use 
of  such  space  Is  illegal  and  void.  On  be- 
half of  the  city  it  Is  contended  that  it  owns 
the  f^  in  the  streets  adjacent  to  complain- 
ant's property  and  In  Plymouth  Court;  and 
In  the  second  place,  it  is  contended  by' the 
•city  that,  whether  It  has  a  fee  or  only  an 
-easement  in  the  said  streets,  It  has  the  i>ow- 
«r,  under  the  statute;  to  pass  the  ordinance 
In  question.  ' 

The  circuit  court  sustained  the  bUl,  and 
granted  an  Injunction  against  the  enforce- 
ment of  the  ordinance  la  so  fat  as  it  aff^ted 
the  Dearborn  street  side  of  the  complainant's 
property,  but  held,  as  to  Tan  BAren  street 
and  Plymouth  Court,  the  city  owned  the  feei 
and  that  the  ordinance  was  a  valid  exercise 
of  its  power  of  control  over  highways.  The 
•complainant  below  has  appealed  from  the  de- 
cree dismissing  bis  bill  as  to  Van  Buren 
street  and  Plymouth  Court,  and  the  city  has 
assigned  cross-erroys,  calling  in  (fnestlon  that 
portion  of  the  decree  belftw  which  granted 
the  relief  prayed  for  as  to  Dearborn  street 
Since  the  rights  of  the  city  In  each  at  these 
streets  and  In  Plymouth  Court  were  acquired 
at  dlCTerent  times  aind  in  different  ways,  it 
will  be  necessary  to  briefly  state  the  man- 
ner In  which  the  city's  rights  were  acquired 
In  each  place. 

Appellant's  premises  were  originally  a  part 
of  section  16,  township  39  N.,  range  14  £1.  of 
the  third  principal  meridian,  and  were  grant* 
«d  by  tine  United  States  to  the  state  of  IUi> 
nois,  for  the  use  of  the  inhabitants  of  the 
township  la  which  the  same  were  situated, 
for  the  use  of  schools.  The  proposed  grant 
was  accepted  by  the  state  of  Illinois  by  or- 
dinance duly  passed  August  26^  1818.  Said 
section  16  was  platted  by  a  school  com- 
missioner appointed  pursuant  to  an  act  of 
the  Legislature  of  Illinois  adopted  January 
22,  1829  (Rev.  Code  Laws  1829,  p.  160), 
which  plat  was  recorded  In  the  recorder's 
4^ce  of  Ooctt  county  some  time  between  1833 
and  1836.  That  portion  of  the  dty  ef  Chi- 
<>ago  which  was  originally  section  16  is 
known  as  School  Section  addition  to  Chi- 
cago. The  school  commissioner's  plat  of 
section  16  divided  said  section  Into  142 
blocks,  leAvlftg  open  spaces,  presumably  for 
streets;  but  there  is  nothing  on  the  plat  to 


Indicate  what  the  spaces  are  Intended  for, 
except  figures  indicating  the  width,  which 
In  sonie  instances  is  40  feet,  and  in  others 
66  feet  Slock  138  in  the  School  Section  ad- 
dition Is  396  feet  north  and  south  by  887 
feet  and  9  Inches  east  and  west  North  of 
block  188  Is  an  open  space  66  feet  wide^ 
running  east  and  w6st  the  entire  length  of 
said  addition.  East  of  said  block  there  la 
also  an  open  space  indicated  by  the  plat; 
but  there  is  nothldg  to  show  Its  width,  or 
the  purpose  for  which  It  was  left  Truman 
O.  Wright,  having  acquired  title  to  block 
138,  made  a  subdivision  thereof,  dividing  the 
same  into  24  lots,  in  1836,  a  plat  of  whlcfh 
was  filed  for  record  in  Cook  county  February 
16,  1836.  Lots  1,  6,  and  7  In  block  138,  as 
shown  by  Wright's  subdivision,  are  the  prem- 
ises belonging  to  the  appellant  By  Wright's 
subdivision  of  block  138  a  street  70  feet 
wide  1b>  designated  bn  the  plat  east  of'  the 
property  in  question,  and  one  66  feet  wide 
north'  of  saldipremtaee.  The  70-foot  spaoe'on 
the  east  is  referred  to  in  this  record  as  Ply» 
mouth  Cotart  and  the  06-foot  street  on  the 
not'th  is  known  as  Yan  Baren  street,  and  oc> 
cupies  the  same  place  that  was  left,  open 
horth.  of  dilodt  138  by.  the  school  commtsstoh^ 
er's  plat.  Dearborn  street,  opposite  the  premv 
ises  of  appellant  on  the -west,  was  opened  <  by 
the  dty  by  condemnation  proceedings  in  Julj^ 
1^7,  the  eastern  half  of  which  was  so  lor 
cated  (HI  appellant's  lots. 

So  far  as  the  right  pf  thp  dty  In  Plymonth 
Court  Is  concerned.  It  rests  entirely  upon  the 
plat  made  by  Truman  G.  Wright;  but  as  to 
Van  Buren  street  the  dty's  right  may  rest 
upon  either  the  plat  made  hy  the  school  com- 
missioner or  that  made  subsequently  by 
Wright .  If  the  plat  of  the  school  commis- 
sioner for  any  reason  failed  to  vest  the  fee  in 
Van  Buren  street  in  the  city,  the  fee  pasaef 
by  the  conveyance  of  block  138  to  Wright 
to  the  penter  of  the  street;  and  he,  having 
such  feet  had  the  power  to  dedicate  it,  so 
far  as  his  title  extended,  to  the  public  by  a 
properly  ^executed  plat  when  he  subdivided 
block  138. 

Whatever  title  the  city  has  in  its  street* 
and  other  public  grounds  is  held  In-  trust 
for  the  public,  and.  this  is  true,  whether  It 
owns  the  fee  w  only  an  easement  The  in- 
terest of  the  public,  which  is  the  primary  ot^ 
ject  of  the  trust,  must  always  be  paramount 
to  all  other  interests.  The  city  cannot  grant 
away  the  rights  of  the  public,  nor  can  they 
be  encroached  upon  by  private  individual^ 
with,  or  without  the  consent  ot  the  munld- 
pality,  to  the  detriment  of  the  superior  rights 
of  the  public.  EHliott  on  Beads  and  Streets^ 
I  17;  State  v.  Murphy,  134  Mo.  548,  8}  S. 
W.  784,  34  8.  W.  51,  85  S.  W.  1132,  34  L.  R» 
A.  360,  56  Am.  St  Rep.  616;  Matthlessen  ft 
Hegeler  Zinc  Co.  v.  City  of  La  Salle,  117  Ills 
411,  2  N.  E.  406,  8  N.  E.  81.  Where  the  tlU^ 
to  its  streets  Is  acquiced-by  dedication  of  the 
owner  In  aeconJance  with  the  statute  telaUng 
to  plats,  the  acknowl^^en^,^n|yg,jr^ding 
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of  snCb  plat  have  tbe  effect,  both  In  law  and 
In  equity,  of  conveying  a  fee^mple  title  to 
tbe  dty  of  ench  imrtlons  of  the  premises  plat- 
ted as  are  noted  on  the  plat  as  donated  to 
the  public.  Chicago,  Rock  Island  &  Pacific 
Railroad  Co.  v.  City  of  Jollet,  79  111.  25. 
Where  the  dty  owns  the  tee  in  a  street,  the 
abutting  lot  owner  has  the  right  of  Ingress 
and  egress  and  an  easement  for  light  and  air, 
in  addition  to  the  right  to  nse  the  street  in 
common  with  all  other  persons.  Jones  on 
EasemoitB,  |  489.  The  owner  of  an  abutting 
lot  open  a  street  which  has  been  dedicated 
to  the  pnblic  in  accordance  with  the  statute 
has  neither  the  possibility  of  reverter,  nor 
any  title,  right,  or  Interest,  in  law  or  equity, 
mider  which  be  can  Justify  an  exclusive  ap- 
propriation of  any  portion  of  the  said  street, 
either  on  the  surface,  or  above  or  below  It, 
withont  the  consent  of  the  municipality. 
Union  Coal  Co.  v.  City  of  La  SaUe,  136  lU. 
U9,  26  N.  B.  606,  12  L.  R.  A.  326. 

Whatever  may  be  the  rule  In  other  Juris- 
dictions, the  law  is  settled  in  this  state 
that  a  dty  may,  under  the  power  of  exclu- 
sive control  of  its  streets,  allow  any  use  of 
them  whidi  Is  not  inconsistent  with  the  pub- 
lic objects  for  which  they  ate  held.  Ndson 
V.  Godfrey,  12  lU.  20;  Gridley  v.  City  of 
Bloomlngton,  68  III.  47;  Chicago  &  North- 
western Railway  Co.  v.  People,  91  111.  251; 
City  of  Qulncy  v.  Bull,  106  lU.  337;  Chi- 
cago Mnnidpal  Gas  light  Oo.  v.  Town  of 
Lake,  130  111.  42,  22  N.  B.  616;  Oregsten  v. 
City  of  Chicago,  145  111.  451,  34  N.  E.  426, 
36  Am.  St  Rep.  496;  West  Chicago.  Masonic 
Ass'n  ▼.  Oohn,  192  111.  210,  61  N.  B.  439, 
55  L..  R.  A.  235,  85  Am.  St.  Rep.  327 ;  Dillon 
on  Mnn.  Corp.  541-551.  And  it  Is  equally 
well  settled  that  the  city  may  regulate  such 
nse  and  fix  a  reasonable  compensation  to  be 
paid  for  the  sama  McCarthy  v.  City  of  Chi- 
cago. 53  lU.  38;  City  of  Chicago  v.  Norton 
Milling  Co.,  196  111.  580,  63  N.  E.  1043 ;  Lob- 
deD  V.  City  of  Chicago,  227  111.  218,  81  N. 
E.  354.  The  power  of  the  munidpality  In 
this  r^ard  In  cases  wbere  It  owns  the  fee 
in  Its  streets  Is  subject  to  no  limitation,  ex- 
cept that  its  exercise  shall  be  reasonable  and 
In  a  manner  to  safeguard  the  paramount 
right  of  the  pnblic  to  the  free  and  unob- 
stmcted  use  of  the  street  for  the  purpose  for 
which  it  was  dedicated.  In  cases,  however, 
wliere  the  municipality  only  has  an  easement 
in  Its  streets  and  the  fee  remains  in  the 
abutting  lot  owners,  the  relative  rights  of 
the  munidpality  and  the  abutting  lot  own- 
as  are  to  be  determined  under  entirely  dlf- 
feroit' rules  of  law.  When  private  property 
Is  taken  for  public  use,  the  general  rule  is 
that  it  can  only  be  taken  to  the  extent  that 
the  public  use  to  whldi  it  Is  to  be  applied  re- 
quires. A  law  could  not  be  sanctioned  which 
would  permit  a  corporation  to  condemn  pri- 
vate property  for  the  sole  purpose  of  applying 
sudi  property  to  a  purely  private  usa  The 
law  provides  a  method  by  which  the  owner 
of  real  estate  which  is  platted  Into  town  lots 
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may.  If  he  so  destrea,  conv^  a  detennlnable 
fee  to  the  mimldpalUy  by  tbe  exeeation  of 
a  properly  acknowledged  and  recorded  plat 
When  this  course  Is  adopted,  the  owner,  hav- 
ing the  power  to  make  any  disposition  of  bis 
property  he  sees  fit,  can  invest  the  municipal- 
ity with  the  fee.  If  such  statutory  plat  Is 
made  and  recorded,  all  persons  who  subse- 
quently purchase  lots  according  to  such  plat 
will  be  presumed  to  have  notice  that  they  ac- 
quire no  rights  In  the  iwblle  streets  except 
those  already  referred  to.  On  the  other 
hand,  one  buying  a  lot  abutting  upon  a  street 
in  which  the  city  has  only  an  easement  must 
be  presumed  to  purchase  with  knowledge  of 
the  fact  that  a  conveyance  of  the  abutting 
lot  carries  tbe  title  to  the  center  of  the  street, 
subject  only  to  the  easement  of  the  public 
therein.  The  abutting  lot  owner,  thus  being 
tbe  owner  of  the  fee  to  the  center  of  the 
street  upon  which  his  lot  M  located,  has  the 
right  to  make  any  reasonable  use  of  the  same 
which  does  not  interi'ere  with  the  full  enjoy- 
ment of  the  easement  which  is  held  for  the 
use  of  the  public  8  Kent's  Com.  (12th  Ed.) 
433 ;  Perley  v.  Chandler,  6  Mass.  454,  4  Am. 
Dec.  159;  Tucker  v.  Tower,  9  Piclc  (Mass.) 
109,  19  Am.  Dec.  350.  It  is  as  unreasonable 
as  It  Is  Illogical  to  say  that  the  abutting  lot 
owner,  who  owns  the  fee  In  a  street,  sub- 
ject only  to  the  easement  of  tbe  public,  must 
pay  the  dty  for  the  privilege  of  using  bis 
own  property  in  a  manner  that  in  no  way  in- 
terferes with  or  disturbs  the  full  enjoyment 
of  the  easement 

It  follows,  we  think,  from  the  foregoing 
principles  of  law,  that  the  validity  of  the 
ordinance  Involved  cannot  be  questioned  when 
applied  to  the  owners  of  lots  located  upon 
streets  in  which  tbe  dty  owns  the  fee,  and  it 
is  equally  clear  that  tbe  ordinance  cannot  be 
enforced  against  the  owners  of  lots  abut- 
ting upon  streets  wherein  tbe  dty  has  only 
an  easement.  In  accordance  with  these 
views,  the  holding  of  the  court  below  in  re- 
gard to  Dearborn  street  was  correct.  As  we 
have  already  seen,  that  street  was  acquired 
by  condemnation,  which,  under  the  law,  left 
the  fee  to  the  center  of  the  street  In  the  abut- 
ting owners. "  Illinois  Central  Railroad  Co.  v. 
City  of  Chicago,  138  Ul.  453,  28  N.  E.  740; 
Reed  v.  Ohio  &  Mississippi  Railway  Co.,  126 
111.  48, 17  N.  E.  807 ;  Cooley's  Const  Llm.  550 

The  rights  of  the  dty  In  Van  Bnren  street 
and  Plymouth  Court  were  acquired  under 
plats,  neither  of  which  was  executed  In  ac- 
cordance with  the  statute.  So  far  as  thw 
plat  made  by  tbe  school  commissioner  Is  con- 
cerned, counsel  for  the  dty  admit  that  It 
does  not  comply  with  tbe  law  of  1888  pro- 
viding for  tbe  recording  of  plats,  which  was 
In  force  at  the  time  tbe  plat  was  recorded. 
This  plat  was  before  this  court  in  tbe  case 
of  Sanitary  District  t.  Pittsburgh,  Ft  Wayne 
ft  Chicago  Railway  Co.,  216  IlL  578,  78  N.  E. 
248,  and  it  was  there  hdd  that  the  plat  of 
School  Section  addition,  not  having  been  ex- 
ecuted according  to  tbe  statute  then  in  force, 
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amounted  merely  to  a  common-law  dedica- 
tion, and  that  the  abutting  lot  owners  took 
the  fee  to  the  center  of  the  streets  marked 
thereon.  The  city  contends  that  the  curative 
act  of  1843  (Lartra  1842-43,  p.  65)  removes 
all  legal  objections  to  this  plat,  and  gives  it 
the  same  effect  it  would  have  had  if  the  law 
of  1833  (Rev.  Laws  1833,  p.  589)  had  been 
complied  with  In  the  first  instance. 

The  curative  act  relied  on,  so  far  as  it 
concerns  this  plat  Is  as  follows:  "That  the 
recorder  of  the  county  of  Cook  is  hereby  di- 
rected to  certify  upon  the  maps  or  plat  of 
the  school  section  recorded  in  his  office  in 
Book  A,  page  315,  that  the  same  is  the  plat 
of  the  School  Section  addition,  an  addition 
to  the  town  of  Chicago,  and  to  make  such 
other  certificates  upon  said  maps  as  the  com- 
mon council  of  Chicago  shall  direct  to  rem- 
edy any  omission  or  defect  In  the  same,  and 
the  said  plat  or  map,  when  so  certified,  is 
hereby  declared  and  made  good,  valid  and 
legal  for  all  purposes  whatever,  any  omis- 
sion or  defect  In  the  same  to  the  contrary 
notwithstanding,  and  the  same  shall  here- 
after be  deemed  good,  valid  and-  legal  and 
all  omissions  and  defects  in  the  same  cured 
by  this  law,  and  the  common  council  of  such 
city  are  hereby  authorized  to  cause  said 
school  section  to  be  re-snrveyed  and  the  same 
run  out  so  as  to  correspond  with  said  plat." 

This  act  Is  relied  on  by  the  city,  and  it 
is  strenuously  contended  that  it  had  the  ef- 
fect of  vesting  the  fee  In  the  streets  In  the 
city.  To  this  we  cannot  assent  The  title  of 
the  abutting  lot  owners  who  purchased  lots 
fn  the  School  Section  addition  prior  to  the 
passage  of  the  act  of  1S43  had  become  vested 
to  the  center  of  the  streets,  and  to  give  the 
act  of  1843  the  effect  contended  for  would 
be  to  deprive  such  abutting  owners  of  their 
property  without  due  process  of  law,  and 
would  be  a  taking  of  private  property  for 
public  use  without  compensation.  The  title 
of  the  abutting  owner  to  the  center  of  the 
street  where  the  city  does  not  own  the  fee, 
is  not  a  contingent  interest  or  a  mere  ex- 
pectancy, but  is  a  present  subsisting  owner- 
ship of  the  fee,  subject  to  the  easement  of 
the  public,  which  he  may  subject  tb  any  pri- 
vate use  he  sees  fit  in  connection  with  his 
premises,  which  is  consistent  with  the  domi- 
nant rights  of  the  public  in  the  easement 
Any  statute  which,  acting  retroactively, 
would  deprive  one  of  property  rights  thus 
vested  would  be  unconstitutional  and  void. 
McGhee  on  Doe  Process  of  Law,  p.  153  et 
seq.,  and  cases  cited  In  notes.  Appellant's 
lots  had  been  sold  and  patents  Issued  thereto 
fully  five  years  before  the  act  of  1843  was 
passed;  hence  that  act  could  not  disturb  the 
vested  rights  acquired  to  the  center  of  the 
streets  by  deed  from  the  owner. 

What  has  already  been  said  disposes  of 
all  legal   questions  arising  on  this  record. 


The  plat  made  by  Truman  O.  Wright  In 
1836,  on  which  Plymouth  Court  and  Van 
Buren  street  appear  as  public  grounds,  was 
not  executed  in  conformity  to  the  statute  of 
1833.  This  is  admitted  by  counsel  for  the 
city.  Appellant  being  the  owner  in  fee  of 
all  of  the  subsidewalk  space  which  he  Is 
using  In  connection  with  his  building,  and 
there  being  .no  pretense  that  he  Is  in  any 
vray  Interfering  with  the  rl^ts  of  the  pub- 
lic, his  bin  for  an  injunction  against  the  en- 
forcement of  said  ordinance  against  him 
should  have  been  sustained.  The  court  be- 
low therefore  erred  In  dismissing  the  appel- 
lant's bill  as  to  Tan  Buren  street  and  Ply- 
mouth Court  The  decree  in  this  regard  is 
reversed,  and  the  cause  remanded,  with  di- 
rections to  enter  a  decree  in  accordance  with 
the  prayer  of  the  bill. 
Reversed  and  remanded,  with  directions. 


(M7  ni.  ISS) 

RYERSON  V.  CITY  OF  CHICAGO  et  al. 

(Supreme  Court  of  Illinois.    Oct  28,  1910.    Re- 
bearing  Denied  Dec.  13,  1910.) 

1.  Dedicatior  (I  23*)— Plats. 

A  plat  as  a  mode  of  conveyance  was  un- 
known to  the  common  law,  aad  can  have  such 
effect  only  by  virtue  of  statute. 

[£}d.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  ii  55,  56;  Dec  Dig.  8  23,»] 

2.  Dedication  (it  23,  28*)— Plats. 

A  plat  will  not  convey  the  fee  of  the  streets 
therein,  unless  made  out,  certified,  acknowledg- 
ed, and  recorded  in  strict  eonfonnity  with  the 
statute,  but  will  operate  as  a  common-law  dedi- 
cation, creating  an  easement  only  in  the  streets. 
[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent.  Dig.  f{  55,  56,  60,  61;   Dec.  Dig.  Si  23> 

2a*] 

3.  Dedication  (i  53*)— Stattttobt  and  Com- 
uon-Law  Dedications. 

The  difference  between  a  statutory  dedica- 
tion and  a  common-law  dedication  is  that  the 
former  vests  legal  title  to  the  grounds  set  apart 
for  public  purposes  in  the  municipal  corpora- 
tion, while  the  latter  leaves  the  legal  title  in 
the  original  owner. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  i  96 ;    Dec  Dig.  {  53.*] 

4.  BOUNDABIES  (i  20*)- Stbeets. 

Rev.  Laws  1833,  p.  599,  giving  a  plat 
which  before  had  no  such  effect  the  effect  of  a 
conveyance,  and  providing  that  a  plat  made  out, 
certified,  acknowledged,  and  recorded  as  requir- 
ed by  the  act  should  be  deemed  in  law  and  in 
equity  a  sufficient  conveyance  to  vest  the  fee 
simple  of  all  lands  marked  on  such  plat  as  do- 
nated or  granted  to  the  public  for  the  uses  and 
purposes  intended,  embracina  almost  every  con- 
ceivable authority,  other  than  the  state,  by 
which  a  town  or  addition  thereto  could  be  laid 
out  did  not  change  the  rule  of  construction  as 
to  conveyances  made  by  the  state,  so  that  the 
conveyance  by  the  state  of  a  lot  bounded  by  a 
street  would  carry  title  to  the  lot  line  only,  and 
not  to  the  center  of  the  street,  as  had  been  the 
case  before  the  act,  and  is  still  the  case  in  con- 
veyances made  by  mdividuals. 

[Eld.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  ii  123-180,  132;    Dec.  Dig.  i  20l<^ 
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B.   DXDICATIOR  (I  28*)— PULTS  BT  CANAX  Coil- 
VI88I0ZTEBS 

Rev.  Laws  1833,  p.  699,  provided  that  a 
plat  made  oat,  ceitified,  ackaowledeed,  and  le- 
coided  as  required  by  the  act  Bball  be  deemed 
in  law  and  in  equity  a  sufficient  conveyance  to 
vest  the  fee  simple  of  all  lands  marked  on  such 
plat  aa  donated  or  granted  to  the  public  for  the 
uses  and  purposes  intended.  Laws  1836,  p. 
ISO,  S  32,  airtnorized  the  Illinois  and  Michigan 
canal  commissioners  to  examine  the  whole  canal 
route,  and  select  such  places  thereon  as  might 
be  eligible  for  town  sites,  and  cause  them  to  be 
laid  off  into  town  lots.  Section  33  directed 
them  to  lay  off  and  subdivide  Fractional  Sec- 
tion 15  addition  to  Chicago  into  town  lots, 
streets,  and  alleys  as  in  their  best  Judgment 
would  best  promote  the  interest  of  the  canal 
fund.  Beld,  that  a  plat  made  by  the  canal 
commissioners  nnder  the  act  of  1836  had  the 
same  effect  as  statutory  plats  nnder  the  statute 
of  1833,  though  not  made  or  certified  by  the 
county  surveyor,  as  required  by  section  4  of  the 
act  of  1833,  but  certified  only  by  the  assistant 
engineer  of  the  commissioners,  and  conveyed 
the  fe«  in  the  streets  to  Chicago. 

[EU.  Note. — For  other  cases,  see  Dedication, 
Dec.  Dig.  I  23.*] 

Dnnn,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Cook  County ; 
Julian  W.  Mack,  Judge. 

BUI  by  Martin  A.  Ryerson  against  the 
City  of  Chicago  and  others.  Decree  of  dis- 
missal, and  complainant  appeals.    Affirmed. 

Wilson,  Moore  &  Mcllvalne,  for  appellant. 
Edward  J.  Brundage,  Corp.  Counsel,  and 
William  D.  Barge,  for  appellees. 

PER  CURIAM.  The  council  of  the  city  of 
Chicago  passed  an  ordinance*  prohibiting  the 
use  of  any  space  or  the  construction  or  main- 
tenance of  any  structure  under  any  street  or 
other  public  ground  in  the  city  without  a 
permit  from  the  commissioner  of  public 
works,  and  requiring  compensation  for  the 
use  of  any  such  space.  The  appellant,  being 
the  owner  of  a  building  at  the  comer  of 
Adams  street  and  Wabash  avenue,  and  hav- 
Ing  occupied  the  space  under  the  sidewalk 
adjoining  his  premises,  filed  his  bill  for  an 
Injunction  restraining  the  .city  and  its  offi- 
cers from  forcibly  compelling  the  observance 
of  the  ordinance.  Upon  a  hearing  the  bill 
was  dismissed,  and  the  complainant  appeals. 

The  appellant's  premises  are  a  part  of 
Fractional  Section  15  addition  to  Chicago, 
and  he  claims  to  be  the  owner  of  the  fee  to 
the  center  of  Adams  street  and  Wabash  ave- 
nue, where  they  adjoin  his  premises.  The 
said  fractional  section  15  was  granted  by  the 
United  States  to  the  state  of  Illinois  to  aid 
in  the  construction  of  the  IlllnoiB  and  Mich- 
igan Canal.  A  subdivision  thereof  was  made 
by  the  canal  commissioners  on  June  13, 1836, 
porsnant  to  the  .authority  of  an  act  of  the 
General  Assembly  approved  January  9,  1836. 
Laws  1836,  p.  146.  A  plat  showing  Adams 
street  and  Wabash  avenue  was  filed  and  re- 
corded, and  appellant's  premises  were,  under 
the  same  authority,  afterwards  sold  and  pat- 
ented to  the  purchaser,  through  whom,   by 


mesne  conveyances,  the  appellant  derives  ti- 
tle. Section  32  of  the  act  in  question  au- 
thorized the  commissioners  to  "examine  the 
whole  canal  route  and  select ,  such  places 
thereon  as  may  be  eligible  for  town  sites 
and  cause  the  same  to  be  laid  off  into  town 
lots."  Section  33  directed  them  to  lay  oft 
and  subdivide  fractional  section  15  into  town 
lots,  streets,  and  alleys,  as  in  their  best  Judg- 
ment would  best  promote  the  interest  of 
the  canal  fund;  but  the  act  contained  no 
further  provision  regarding  such  subdivision. 
The  effect,  If  any,  of  such  subdivision  upon 
the  title,  was  not  declared,  but  was  left  to 
be,  determined  by  existing  rules. 

The  making  of  a  plat  did  not,  at  common 
law,  convey  the  fee  of  the  streets.  It  could 
have  effect  as  a  conveyance  only  by  virtue 
of  a  statute,  and  the  statute  under  which 
the  subdivision  was  made  did  not  purport  to 
give  such  effect  to  the  subdivision,  and  did 
not,  indeed,  direct  that  any  plat  thereof 
should  be  made  or  recorded.  The  only  stat- 
ute then  in  force  in  regard  to  plats  was 
that  of  February  27,  1833  (Rev.  Laws  1833, 
p.  500),  which  provided  that  a  plat  made 
out,  certified,  acknowledged,  and  recorded  as 
required  by  the  act  should  be  deemed,  in 
law  and  in  equity,  a  sufficient  conveyance  to 
vest  the  fee  simple  of  all  lands  marked  on 
such  plat  as  donated  or  granted  to  the  public 
for  the  uses  and  purposes  intended.  We. 
tiave  held  many  times  Uiat  a  plat  will  not 
convey  the  fee  of  the  streets,  unless  made 
out,  certified,  acknowledged,  and  recorded  in 
strict  conformity  with  the  statute,  but  will 
operate  as  a  common-law  dedication,  creat- 
ing an  easement  only  in  the  streets.  City  of 
Belleville  v.  Stookey,  23  111.  441;  Goaselln 
T,  City  of  Chicago,  103  m.  623;  Gould  v. 
Howe,  131  IlL  490,  23  N.  B,  602;  VUlage  of 
Vermont  v.  Miller,  161  111.  210,  43  N.  a  975; 
Davenport  Bridge  Railway  Co.  T.  Johnson, 
188  111.  472,  59  N.  E.  497 ;  Blrge  v.  City  of 
Centralla,  218  111.  503,  75  N.  E.  1035.  The 
difference  between  a  statutory  dedication 
and  a  common-law  dedication  Is  that  the  for- 
mer vests  the  legal  title  to  the  grounds  set 
apart  for  public  purposes  in  the  municipal 
corporation,  while  the  latter  leaves  the  legal 
title  in  the  original  owner.  Chicago,  Rock 
Island  &  Pacific  Railroad  Co.  v.  City  of 
Joliet,  79  IlL  25;  Gosselin  v.  City  of  Chi- 
cago, supra.  The  commissioners'  plat  was 
not  made  or  certified  by  the  county  surveyor, 
as  required  by  section  4  of  the  act  of  1833, 
but  was  certified  only  by  the  assistant  en- 
gineer of  the  commissioners,  and,  if  made  by 
private  owners,  would  therefore  have  been 
of  no  effect  as  a  conveyance  of  the  streets. 
Village  of  Auburn  v.  Goodwin,  128  IlL  87,  21 
N.  E.  212;  Wilder  v.  Aurora,  De  Kalb  & 
Rockford  Electric  Traction  Co.,  216  IlL  493, 
75  N.  E.  194.  The  legal  title  would  have 
remained  in  the  proprietors^  unaffected  by 
the  plat,  though  subject  to  the  public  eaae- 
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ment  In  the  streets,  and  a  conveyance  of  any 
lot  Included  In  the  plat  would  have  carried 
with  It  the  fee  In  the  soil  to  the  center  of 
the  street  on  which  such  lot  abutted.  WUd- 
er  Y.  Aurora,  De  Kalb  &  Rockford  Electric 
Traction  Co.,  supra;  Davenport  Bridge  Rail- 
way Co.  V.  Johnson,  supra;  Owen  v.  Village 
Of  Broolqport.  208  111.  35, 69  N.  Bw  862;  Brew- 
ster T.  Cahlll,  1S9  111.  309,  66  N.  E.  233; 
Thompson  t.  Maloney,  199  III.  276,  65  N.  E. 
236,  03  Am.  St  Rep.  133;  Thomsen  v.  Mc- 
Cormlck,  136  111.  135,  26  N.  E.  373. 

It  Is  not  contended  by  the  appellees  that 
the  plat  of  fractional  section  15  la  in  con- 
formity with  the  act  of  1838,  so  as  to  vest 
the  fee  of  the  streets  In  the  city  by  the 
terms  of  that  act  They  contend  that  the 
ettect  of  that  act  was  to  change  the  rule 
of  construction  as  to  conveyances  made  by 
the  state,  so  that  the  conveyance  by  the  state 
of  a  lot  tioanded  by  a  street  carries  title  to 
the  lot  line  only,  and  not  to  the  center  of 
the  street  as  had  been  the  case  before  that 
act  and  is  still  the  case  in  conveyances  made 
by  individuals;  and  this  contention  Is  sus- 
tained by  the  case  of  City  of  Chicago  t. 
Rumsey,  87  III.  348.  In  that  case  the  plain- 
tiff sued  to  recover  damages  to  his  premises 
aibnttlng  on  La  Salle  street  caused  by  the 
construction  of  the  tunnel  under  the  Chicago 
river  and  the  obstruction  thereby  of  the 
street  in  front  of  the  premises.  The  case 
was  determined  under  the  Constitution  of 
1848,  and  it  became  material  to  determine 
whether  any  part  of  the  plaintiff's  property 
was  actually  taken,  l^e  obstruction  was  en- 
tirely In  the  street  more  than  20  feet  from 
the  lot  line,  and  therefore,  unless  the  plain- 
tiff owned  an  interest  in  the  street  no  part 
of  bis  property  was  taken  and  he  had  no 
cause  of  action.  The  deed  under  which  he 
derived  title  described  the  premises  as  fol- 
lows: "Beginning  at  a  point  on  the  east  line 
of  lot  1,  in  block  33,  original  town  of  Chi- 
cago, 140  feet  from  the  northeast  comer  of 
said  lot;  running  thence  south  along  the 
line  of  said  lot  to  the  alley;  thence  west  72 
feet;  thence  north  40  feet,  more  or  less,  to 
a  point  and  west  of  the  point  of  beginning; 
thence  east  to  the  place  of  beginning."  This 
description  fixed  by  express  terms  the  east 
line  of  the  lot  as  the  boundary  of  the  plain- 
tiff's premises,  and  the  court  held  that  it  did 
80  and  conveyed  no  interest  in  the  soil  of  the 
street.  But  the  court  went  further.  The 
premises  were  In  the  plat  of  the  original 
town  of  Chicago,  which  was  made  by  the 
commissioners,  and  the  court  entered  upon  a 
consideration  of  the  effect  of  that  plat,  and 
Of  the  various  statutes  In  regard  to  the  dis- 
position of  the  canal  lands  by  the  commis- 
sioners, and  of  the  acts  of  the  commissioners 
nnder  such  statutes,  and  announced  that  the 
statute  of  1833  showed  that  It  was  the  pol- 
tcy  of  the  state  to  so  vest  the  fee  of  streets 
la  cities,  towns,  etc.,  that  it  should  be  under 
tbe  paramount  control  of  the  Legislature  for 
tiM  puDlle  oae^  divested  of  all  claims  of 


private  ownership,  from  ..which  the  conclu- 
sion was  drawn  that  the  conveyance  by  the 
state,  after  the  adoption  of  that  statute,  of 
a  lot  bounded  on  a  street  could  not  be  pre- 
sumed to,  and  did  not  carry  title  in  the  soil 
to  the  center  of  the  street  These  state- 
ments in  the  opinion  were  not  obiter  dicta, 
but  were  reasons  given  by  the  court  for  tbe 
conclusion  reached,  and  bore  directly  on  that 
conclusion. 

We  do  not  assent  to  the  reasoning  of  that 
opinion  as  to  the  effect  of  the  plat  or  the 
public  policy  announced.  The  plat  as  a 
mode  of  conveyance,  was  unknown  to  the 
common  law.  It  was  unknown  to  the  law  of 
Illinois  prior  to  the  statute  of  1833.  So  far 
as  streets  or  other  public  grounds  were  con- 
cerned, a  plat  was  merely  evidence  of  an  in- 
tention to  dedicate  to  the  public.  The  act 
of  January  4,  1825  (Laws  1825,  p.  63),  con- 
tained nothing  giving  a  plat  the  effect  of  a 
conveyance.  The  plat  was  not  necessary  to 
a  dedication,  but  was  evidence  of  it  Dedi- 
cation was  the  ordinary  method  by  whicli 
the  public  right  in  streets  was  acquired. 
The  act  of  1833  did  not  restrict  the  power 
of  an  owner  to  dedicate  lemd  for  a  street  or 
other  public  purpose,  or  of  a  municipality  to 
receive  such  dedication,  nor  did  it  change  the 
effect  of  such  dedication.  It  gave  the  plat 
the  effect  of  a  conveyance  when  made,  cer- 
tified, acknowledged,  and  recorded  according 
to  law,  but  only  when  so  made,  certified,  a<y 
knowledged,  and  recorded.  It  simply  en- 
abled the  municipality  to  take  a  fee-simple 
title  when  the  statute  was  complied  with; 
but  it  expressed  no  policy  applicable  to  other 
circumstancea  If  the  Legislature  had  in- 
tended to  adopt  a  general  policy  requiring 
the  vesting  of  the  fee  of  the  streets  in  the 
various  municipalities  of  the  state,  it  would 
not  have  been  left  to  vague  inference;  but 
it  might  very  «isily  have  been  enacted  that 
the  same  circumstances  which  would  at  com- 
mon law  constitute  a  dedication  of  land  to 
public  use  should  thereafter  operate  to  trans- 
fer the  fee  in  such  land  to  the  municipality. 
How  can  such  a  public  policy  be  shown  by 
this  act  as  should  reverse  an  established 
rule  In  the  law  of  conveyancing,  when  the 
courts  of  the  state  have  always  held  that 
a  very  slight  failure  to  conform  to  the  stat- 
ute will  prevent  the  fee  in  the  streets  from 
vesting  In  the  municipality,  as  if  the  plat 
is  acknowledged  before  an  officer  not  named 
In  the  act  l8  not  certified  by  the  county  sur- 
veyor. Is  signed  by  an  attorney  in  fact  1> 
not  recorded,  or  If  the  dimensions  of  the 
streets  are  not  shown?  If  such  has  t)een  tho- 
fixed  policy  of  the  state  since  1833,  why  has 
the  Legislature,  during  all  the  years  such 
policy  has  prevailed,  failed  to  provide  that 
In  the  exercise  of  the  right  of  eminent  do- 
main a  city  may  take  the  fee  of  land  for 
its  streets,  Instead  of  a  mere  easement?  Or, 
If  the  public  policy  is  so  clearly  declared  as- 
to  require  the  abrogation  of  an  established 
rule  of  conveyancing  so  far  aa  the  stats  la- 
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concerned,  why  shoold  we  not  bold,  on  the 
same  ground,  that  a  municipality  does  take 
the  fee  In  the  land  condemned  for  a  street? 

The  Rnmsey  Case  has,  ho'wever,  been  cited 
with  approTal  In  many  subsequent  decisions, 
and  has  been  regarded  as  holding  that  plats 
made  by  the  canal  commissioners  have  the 
same  6ttect  as  statutory  plats  under  the  stat- 
ute of  1833.  That  decision  has  become  a 
mle  of  property,  -which  has  been  relied  on 
for  many  years,  and  which  we  should  not 
now  disregard.  In  the  case  of  Fractional 
Section  15  addition  to  Chicago  the  situation 
Is  precisely  the  same  as  in  the  original  town 
of  Chicago.  This  sabdlTlsion  was  also  made 
by  the  canal  commissioners,  and.  although 
we  do  not  think  the  doctrine  of  the  Rumsey 
Case  should  be  extended  beyond  Its  precise 
facts,  no  distinction  exists  which  furnishes 
a  reason  for  refusing  to  apply  it  to  the  Frac- 
tional Section  15  addition,  as  wdl  as  to  the 
original  town  of  Chicago.  We  are  therefore 
constrained  to  hold  that  the  title  of  the  ap- 
pellant is  limited  to  the  lot  lines,  and  does 
not  extend  to  the  center  of  the  streets  ad- 
joining his  premises. 

Appellant  contends  that  the  city  has  no 
power,  even  though  it  owns  the  fee  of  the 
streets,  to  anthorlze  the  use  of  the  space  be- 
neath the  streets  and  charge  compensation 
for  It.  This  contention  has  received  con- 
sideration at  the  present. term,  and  has  been 
decided  adversely  to  the  appellant,  in  the 
cases  of  Tacoma  Safety  Deposit  Co.  v.  City 
of  Chicago,  93  N.  B.  153,  and  Sears  v.  City 
of  Chicago,  93  N.  E.  158. 

The  decree  of  tbe  circuit  court  will  be 
affirmed. 

Decree  affirmed. 

DUMN,  J.,  dissenting. 


(M7  HI.  MD) 

WILLIAMS  ▼.  CITT  OF  CHICAOO. 
(Snpreme  Court  of  Illinois.    Oct.  28,  1910.    Re- 
hearing Denied  Dec.  9,  1910.) 

UmDzcAmon   (I  54*)  —  Mttnicipai.  Cobfoba- 

HOWS  (f  eesn- Plats. 

The  blat  of  Ft.  Dearborn  addition  to  the 
city  of  Chicago,  made  by  the  United  States  in 
substantial  compliance  with  the  statute  of  Illi- 
nois then  tn  force,  vested  In  the  city  of  Chieaeo 
the  f^  to  the  streets,  alleys,  and  puUic  gTonnas 
designated  on  the  plat  as  completely  as  If  made 
by  an  unconditional  conveyance  In  the  ordinary 
form,  so  that  the  city  could  charge  owners  of 
lota  abutting  npon  streets  within  the  addition 
for  the  use  of  subaidewaik  apace  in  the  streets. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Dec.  Dig.  S  64j*  Municipal  Corporations,  Cent 
Dig.  i  1444;   Dec.  Dig.  |  668.*] 

Dnnn,  3.,  dissenting. 

Appeal  frmn  Circuit  Court.  Cook  County; 
Julian  w.  Mack,  Judge. 

Bill  by  George  J.  Williams  against  the  City 
ot  Chicago.  Decree  of  dismissal,  and  com- 
plainant appeals.    Affirmed. 


Wilson,  Moore  if  Mcllvaine,  for  api>ellant 
Edward  J.  Brundage,  Corp.  Counsel,  and  W'U- 
liam  D.  Barge,  for  appellee. 

COOKE,  J.  This  is  one  of  a  number  of 
cases  brought  by  different  property  owners, 
each  raising  for  decision  the  right  of  the  city 
of  Chicago  to  adopt  and  enforce  an  ordinance 
requiring  property  owners  to  pay  compensa- 
tion for  the  use  of  the  ^ace  underneath  the 
sidewalks  adjoining  their  premises.  Oeorge 
J.  Williams,  appellant  in  this  case,  is  the 
owner  of  a  leasehold  estate  for  199  years  in 
lot  1,  block  2,  Ft  Dearborn  addition  to  Chi- 
cago, np<Hi  which  there  is  a  building  wlti)  a 
frontage  of  79  feet  on  River  street  and  106 
feet  on  Dock  street  The  major  part  of  the 
space  under  the  adjacent  sidewalks  In  Dock 
street  and  River  street  is  used  by  appellant 
in  connection  with  the  operation  of  his  build- 
ing. Appellant  filed  bis  bill  in  the  circuit 
court  of  Cook  county,  seeking  to  enjoin  ap- 
pellee from  enforcing  an  ordinance  which  re- 
quired him  to  pay  compensation  for  the  use 
of  this  subsldewalk  space.  Upon  answer  and 
hearing  the  court  entered  a  decree  dismissing 
the  bill  for  want  of  equity. 

That  portion  of  the  ordinance  necessary  to 
a  proper  understanding  of  the  questions  In- 
volved is  found  in  Sears  v.  City  of  Cliicago, 
93  N.  B.  158,  and  in  Tacoma  Safety  Deposit 
Co.  V.  City  of  Chicago,  93  N.  B.  168.  In  those 
cases  the  principles  of  law  here  Involved  were 
fully  discussed,  and  we  there  held  tliat  the 
ordinance  In  question  is  valid,  when  applied 
to  the  owners  of  lota  located  upon  streets  In 
which  the  dty  owns  the  fee,  but  cannot  be 
enforced  against  the  owners  of  lots  abutting 
upon  streets  wherein  the  city  has  an  ease- 
ment only.  It  is  unnecessary  to  repeat  in 
this  opinion  what  was  there  said  in  reaching 
this  conclusion. 

It  is  contended  on  the  part  of  appellant 
that  the  plat  of  Ft  Dearborn  addition  to  the 
city  of  Chicago  was  not  a  statutory  plat  and 
that  It  operated  as  a  common-law  dedication 
only,  and  that  the  purchasers  of  lots  therein 
which  abutted  upon  a  street  took  title  in  fee 
to  the  center  of  the  street  Ft  Dearborn  ad- 
dition was  platted  by  the  United  States,  and 
was  composed  of  land  which  had  been  used 
by  the  government  for  military  purposes. 
By  tills  plat  a  large  tract  was  dedicated  for 
public. grounds,  concerning  the  title  to  which 
and  the  use  to  which  tbe  same  should  be  put 
there  has  been  considerable  litigation  in  both 
the  federal  and  state  courts.  The  first  of 
these  cases  decided  by  the  United  States  Su- 
preme Court  was  that  of  Illinois  Central 
RaUroad  Co.  v.  lUinois,  146  U.  S.  387,  13 
Sup.  Ct  110,  36  L.  Ed.  101&  In  that  case 
the  people  of  the  state  of  Illinois,  the  Illi- 
nois Central  Railroad  Company,  and  the  city 
of  Chicago  were  parties,  and  it  was  there 
held  that  the  fee  to  such  public  grounds  was 
in  the  city  of  Chicago. 
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Appellant  urges  tbat  this  holding  should 
not  be  considered  binding;  for  the  reason  that 
counsel  on  both  sides,  in  their  arguments, 
conceded  that  the  fee  to  these  public  grounds 
was  m  the  city;  but  later,  in  the  case  of 
United  States  t.  Illinois  Central  Railroad 
Oo.,  164  U.  8.  225,  14  Sup.  OL  1015,  38  L. 
Ed.  071,  wherein  the  United  States  sought 
to  prevent  the  alleged  encroachments  made 
or  threatened  by  the  railroad  company  upon 
property  in  this  addition  claimed  by  the 
United  States,  the  question  of  where  lies  the 
fee  to  the  streets,  alleys,  and  public  grounds 
dedicated  by  the  plat  of  Ft  Dearborn  addi- 
tion was  before  the  court,  and  it  was  there 
held  that  the  plat  of  Ft  Dearborn  addition 
was  made  in  substantial  compliance  with  the 
statute  of  Illinois  then  in  force,  and  that  it 
vested  In  the  city  of  Chicago  the  fee  to  the 
streets,  alleys,  and  public  grounds  designated 
on  the  plat  as  completely  as  if  made  by  an 
nnconditional  conveyance  in  the  ordinary 
form.  These  decisions  of  the  United  States 
Supreme  Court  have  been  recognized  by  us 
as  determining  the  question  of  title  to  the 
streets,  alleys,  and  public  grounds  in  this  ad- 
dition, in  City  of  Chicago  v.  Ward,  169  111. 
892,  48  N.  n.  027,  88  li.  R.  A.  849,  61  Am.  St 
Rep.  185;  Bliss  v.  Ward,  198  111.  104,  64  N. 
B.  705,  and  Ward  t.  Fl^d  Museum,  241  111. 
490.  80  N.  B.  781,  in  all  of  which  were  in- 
volved questions  as  to  what  use  could  be 
made  (tf  the  public  grounds  designated  on  the 
plat  of  Ft  Dearborn  addition. 

The  question  of  the  character  of  this  plat 
having  been  twice  passed  upon  by  the  Su- 
preme Court  of  the  United  States,  and  those 
decisions  having  been  recognized  by  us  as  de- 
termining the  question  here  presented,  we  do 
not  feel  disposed  to  enter  into  any  dlscus- 
rion  of  the  merits.  Recognizing  those  deci- 
sions as  binding,  we  bold  that  the  fee  to  the 
streets  involved  in  this  appeal  is  in  the  city 
of  Chicago. 

There  being  no  error  in  the  record,  the  de- 
cree of  the  circuit  court  is  aflSrmed. 

Decree  affirmed. 

DUNN,  J.,  dissenting. 


W7  in.  287.) 

SHEJLDON  V.  CITY  OF  OHIOAOO. 

(Bnpieme  Coort  of  Illinois.    Oct  28. 1010.    Re- 
hearing Denied  Dec.  0,  1010.) 

HuniciPAi,  CoBPOBATiONS  ($  638*)— Stbbets— 

Title. 

The  fee  in  all  of  the  streets  in  the  original 
town  of  Chicago  rests  in  the  city  of  Chicago. 

[Ed.   Note. — For  other  cases,   see   Municipal 
Corporations,  Cent  Dig.  I  1430;   Dec.  Dig.  | 

Donn,  J.,  dissenting. 

Appeal  from  Circuit  Court  Cook  County; 
Julian  W.  Mack,  Judge. 

Bill  by  Edwin  B.  Sheldon  against  the  City 


of  Chicago  and  others.  Decree  for  complain- 
ant and  defendant  clt7  appeals.  Reversed 
and  remanded. 

This  was  one  of  eight  bills  in  chancery  sev- 
erally filed  in  the  circuit  court  of  Cook  coun- 
ty by  property  owners  in  the  city  of  Chicago 
whose  property  abuts  upon  the  public  streets 
of  said  city  against  the  dty  of  Chicago  to 
enjoin  the  city  from  enforcing  as  against 
their  respective  properties  the  provisions  of 
an  ordinance  passed  by  the  common  council 
of  the  said  city  on  February  5,  1906,  which 
ordinance  provides  no  person  shall  use  any 
space  underneath  the  surface'  of  any  street 
or  other  public  grounds  in  the  city  of  Chi- 
cago, or  construct  or  maintain  any  structure 
thereunder,  without  first  obtaining  a  permit 
so  to  do  from  the  commissioner  of  public 
works  of  said  city.  The  complainant  is  the 
owner  of  the  northwest  comer  of  Lake  and 
La  Salle  streets,  which  has  a  frontage  of 
60  feet  on  Lake  street  and  a  frontage  of  90 
feet  on  La  Salle  street,  which  premises  are 
Improved  with  a  five-story  and  basement 
brick  and  stone  building,  and  adjoining  the 
said  building,  and  beneath  the  sidewalks  up- 
on both  frontages,  are  situated  subways, 
which  complainant  uses  in  connection  with 
his  building.  It  also  appears  from  the  record 
that  the  premises  of  the  complainant  are 
situated  in  the  original  plat  of  the  original 
town  of  Chicago.  The  trial  court  upon  a 
hearing,  entered  a  decree  enjoining  the  city 
from  enforcing  said  ordinance  against  the 
complainant  as  to  said  property,  and  the  dty 
has  prosecuted  an  appeal. 

Edward  J.  Brnndage,  Corp.  Counsel,  and 
William  D.  Barge,  for  appellant  Wilson, 
Moore  &  Mcllvalne,  for  appellee. 

PER  CURIAM.  The  principles  involved 
in  this  case  are  fully  discussed  in  the  opin- 
ions filed  in  the  cases  of  Ryerson  v.  City  of 
Chicago,  03  N.  E.  162,  and  Tacoma  Safety 
Deposit  Ca  v.  City  of  Chicago,  93  N.  E.  153, 
and  according  to  the  holdings  in  those  cases 
the  city  is  the  owner  of  the  fee  in  the  streets 
adjoining  the  appellee's  property,  and  the 
dty  should  not  have  been  enjoined  from  en- 
forcing the  ordinance  against  the  appellee. 

It  is  sought  to  distinguish  this  case  from 
the  Ryerson  Case  and  the  Tacoma  Safety  De- 
posit Co.  Case,  on  the  ground  that  the  lots 
of  appellee  were  conveyed  to  him  prior  to 
the  passage  of  the  act  of  1833,  concerning 
plats.  We  think  there  is  no  valid  distinction 
as  to  where  the  fee  to  the  streets  in  the 
original  town  of  Chicago  rests,  by  reason  of 
the  date  when  the  canal  commissioners  con- 
veyed the  abutting  lots,  but  that  It  must  be 
held  that  the  fee  In  all  of  the  streets  in  the 
original  town  of  Chicago  rests  in  the  dty  of 
Chicago. 

The  decree  of  the  circuit  court  will  be  re- 
versed, and  the  cause  remanded  to  the  drcuit 
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court  for  farther  proceedings  In  accordance 
with  the  views  herein  expressed. 
Beversed  and  remanded. 

DUNl^  J.,  dissenting. 


(247  m.  2U) 

ILLINOIS  TRUST  &  SAVINGS  BANK  et  al. 

V.  CITI  OF  CHICAGO. 

(Supreme  Court  of  lUinois.    Oct.  28,  1910.    Be- 

hearing  Denied  Dec.  9,  1910.) 

1.  Dedication  (|  53*)— Munioipal  Cobpoba- 
noNB  (§  668*)— -Stbbbts— Use  by  Abuttiko 

0WNEB6. 

The  plat  of  Scliool  Section  addition  to 
Chicago  being  a  common-law  plat,  not  having 
been  certified,  signed,  or  indorsed  as  required  by 
the  statute  in  force  at  the  time,  the  fee  to  Mon- 
roe street  therein  is  in  the  abutting  owners,  and 
the  city  cannot  require  tbem  to  obtain  a  permit 
to  use  the  space  underneath  sidewalks  adjoin- 
ing their  property  in  such  street  in  a  manner 
not  interfering  with  the  pilblic  easement. 

[£d.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  f  96;  Dec.  Dig.  g  53;*  Municipal 
Corporations,  Cent.  Dig.  i  668;    Dec.  Dig.  f 

2.  EiUNENT     DOKAIN     (i     317*)  —  MVNICIPAI. 

C0BPOBAIION8    (i    668*)— SxBEBTB— Use   by 

ABCTTWa  OWKEBS. 

Where  a  city  condemns  property  for  a 
street,  it  acquires  only  an  easement  therein,  the 
fee  remaining  in  the  abutting  owners,  and  they 
cannot  be  required  to  obtain  a  permit  to  use 
the  space  underneath  the  sidewalks  adjoining 
their  property  on  such  street  in  a  manner  not 
interfering  with  the  public  easement. 

[Eid.  Note.— For  other  cases,  see  Bminent  Do- 
main, Cent  Dig.  g§  834-840;  Dec.  Die.  8  817;* 
Unnidpal  Corporations,  Cent  Dig.  S 1444;  Dec. 

Anteal  from  Circuit  Court,  Cook  County; 
Julian  W.  Mack,  Judge. 

Bill  by  the  Illinois  Trust  &  Savings  Bank 
and  others  against  the  City  of  Chicago. 
From  the  decree,  both  parties  appeal.  Af- 
firmed In  part,  reversed  In  part,  and  re- 
manded, 

This  was  one  of  eight  bills  In  chancery  filed 
In  the  circuit  court  of  Cook  county,  by  prop- 
erty owners  in  the  city  of  Chicago  whose 
property  abuts  upon  the  public  streets  of  said 
dty  against  the  dty  of  Chicago  to  enjoin  the 
dty  from  enfordng  as  against  their  respec- 
tive properties  the  provisions  of  an  ordinance 
passed  by  the  common  council  of  said  dty 
on  February  5,  1906,  which  ordinance  pro- 
vides no  person  shall  use  any  space  under- 
neath the  surface  of  any  street  or  other  pub- 
lic gronnds  In  the  city  of  Chicago,  or  con- 
stmct  or  maintain  any  structure  thereunder, 
without  first  obtaining  a  permit  so  to  do  from 
the  commissioner  of  public  works  of  said  dty. 
Complainants  are  the  owners  of  the  south- 
west comer  of  La  Salle  and  Monroe  streets, 
whldi  has  a  frontage  of  190  feet  on  La  Salle 
street  and  a  frontage  of  95  feet  on  Monroe 
street,  which  premises  are  Improved  by  a  13- 
story  bnUdlng;  and  adjoining  said  build- 
ing, and  beneath  the  sidewalks  on  both 
frontages,  are  subways  which  comnlalnants 


are  using  In  connection  with  their  building. 
It  also  appears  from  the  record  that  the 
premises  of  the  complainants  are  situated  In 
the  original  plat  of  School  Section  addition 
to  Chicago;  that  the  School  Section  addi- 
tion to  Chicago  Is  a  part  of  section  16,  town- 
ship 39  N.,  range  14  E.  of  the  third  prlndpal 
meridian,  which  was  granted  by  the  United 
States  to  the  state  of  Illinois,  for  the  use  of 
the  Inhabitants  of  the  township  In  which  the 
same  Is  situated  for  the  use  of  schools.  The 
plat  of  School  Section  addition  to  Cblcago 
contains  no  certificate,  signature,  or  Indorse- 
ment by  the  said  commissioner.  Monroe 
street  was  one  of  the  original  streets  of  said 
School  Section  addition  to  Chicago.  La  Salle 
street,  however.  In  that  subdivision,  was  not 
laid  out  by  the  original  plat,  but  was  laid  out 
In  the  year  1858  by  virtue  of  a  condemnation 
proceeding.  The  trial  conrt  held  that  com- 
plainants were  the  owners  of  the  fee  in  the 
La  Salle  street  frontage,  and  enjoined  the 
city  from  enforcing  the  ordinance  as  against 
that  frontage,  but  held  that  the  city  had  the 
right  to  enforce  the  ordinance  upon  the  Mon- 
roe street  frontage,  and  dismissed  the  bill 
as  to  that  frontage.  From  this  decree  the 
complainants  prosecuted  an  appeal  as  to  the 
Monroe  street  frontage,  and  the  dty  as  to 
the  La  Salle  street  frontage. 

Wilson,  Moore  &  Mcllvalne,  for  appellants. 
Eidward  J.  Brundage,.  Corp.  Counsel,  and  Wil- 
liam D.  Barge,  for  apptilee. 

PER  CURIAM.  It  was  held  by  this  court 
in  Sanitary  District  v.  Pittsburgh,  Ft.  Wayne 
&  Chicago  Railway  Co.,  216  111.  675,  75  N.  B. 
248,  that  the  plat  of  School  Section  addition 
to  Chicago  was  a  common-law  plat  Under 
the  doctrine  announced  In  the  case  of  Sears 
V.  City  of  Chicago,  93  N.  B.  158,  the  fee  to 
Monroe  street  Is  in  appellant,  and  the  court 
should  have  enjoined  the  city  from  enforcing 
the  ordinance  against  that  frontage. 

The  city,  by  the  condemnation  proceedings, 
only  acquired  an  easement  in  the  property 
taken  for  La  Salle  street,  leaving  the  fee  in 
the  property  taken  In  the  grantor  of  the 
complainants.  As  to  that  frontage  the  court 
properly  held  complainants  to  be  the  owners 
of  the  fee,  and  enjoined  the  dty  from  en- 
fordng the  ordinance  against  that  frontage. 

The  principles  Involved  In  this  case  are  ful- 
ly discussed  In  the  opinions  filed  In  the  cases 
of  Sears  v.  Oity  of  Chicago,  supra,  and  Ta- 
coma  Safety  Deposit  Co.  v.  City  of  Chicago, 
93  N.  E.  153. 

The  decree  of  the  circuit  court  as  to  the 
La  Salle  street  frontage  will  be  afiSrmed,  but 
as  to  the  Monroe  street  frontage  it  will  be 
reversed,  and  the  cause  will  be  remanded  to 
the  circuit  court,  with  directions  to  enter  a 
decree  in  accordance  with  the  views  herein 
expressed. 

Afllrmed  in  part,  and  reversed  in  part,  and 
remanded. 
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FA&WEXJi  T.  OITT  OF  OHICAOO  et  aL 

(Supreme  Court  of  Illinois.    Oct  28, 1910.    Be- 

hearint;  Denied  Dec.  9,  1910.) 

1.  Dedication  (|j  28,  58*)— Mtjnicipai.  Co»- 
POBATIOMB  (5  668*)— Title  to  Stbiws— Is- 

VAUD  StAIITTOBT  DEDICATION. 

The  plat  of  School  Section  addition  to  Chi- 
cago, containing  no  certificate,  signature,  or 
indorsement  of  the  school  comnussioner,  as 
required  by  the  statute  in  force  at  the  time,  op- 
erated only  as  a  common-law  plat ;  the  city  ac- 
quiring merely  an  easement  in  the  streets  there- 
in, and  the  fee  remaining  in  the  abutting  ovrn- 
ers,  so  that  the  city  cannot  require  such  own- 
era  to  obtain  a  permit  liefore  using  space  be- 
neath the  surface  of  the  streets  adjacent  to 
their  premises  in  a  manner  not  interfering  with 
the  public  easement 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  Si  61,  96 ;  Dec;  Dig.  Sf  26,  63;*  Mu- 
nicipal Corporations,  Cent  Dig.  |  1444;    Dec 

Dig.  geea*! 

2.  Dedication  (S  53*)— Municipal  Gobfoba- 
TiONS  (i  668*)— Title  To  SiBEEia— Invalid 
Statittobt  Dedication. 

Where  a  Chicago  street  was  <n)ened  by  a 
plat  made  in  1831  and  recorded  in  1852,  which 
]^t  was  acknowledged  before  a  county  cleifc  in 
Connecticut,  who  was  not  authorized  by  statute 
to  take  acknowledgments  of  plats,  the  title  to 
the  street  did  not  pass  to  the  city;  and  the 
maker  of  the  plat,  when  he  subsequently  con- 
veyed lots  abutting  on  the  street,  conveyed  to 
the  center  of  the  street,  so  that  the  city  could 
not  require  abutting  owners  to  obtain  a  permit 
before  using  apace  beneath  the  surface  of  the 
streets  adjoining  their  premises  in  a  manner 
not  interfering  with  the  public  easement 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Dec.  Dig.  I  53;*  Municipal  Corporations,  Cent 
Dig.  i  1444;   Dec.  Dig.  {  668.*] 

Appeal  from  Circnlt  Court,  Cook  County; 
Julian  W.  Mack,  Judge. 

Bill  by  Francis  C.  Farwell  and  another 
against  the  City  of  Chicago  and  others.  De- 
cree of  dismissal,  and  complainant  Farwell 
appeals.     Reversed  and  remanded. 

This  was  one  of  eight  bills  In  chancery 
severally  filed  in  the  circuit  court  of  Cook 
county  by  property  owners  In  the  city  of 
Chicago  whose  property  abuts  upon  the  pub- 
lic streets  of  said  city  against  the  city  of 
Chicago  to  enjoin  the  city  from  enforcing  as 
against  their  respective  properties  the  provi- 
sions of  an  ordinance  passed  by  the  com- 
mon council  of  the  city  of  Chicago  on  Feb- 
ruary 5,  1906,  which  ordinance  provides  that 
no  person  shall  use  any  space  underneath  the 
surface  of  any  street  or  other  public  grounds 
In  the  city  of  Chicago,  or  construct  or  main- 
tain any  structure  thereunder,  without  first 
obtaining  a  permit  so  to  do  from  the  com' 
missloner  of  public  works  In  said  city.  The 
complainant  Farwell  Is  the  owner  of  tb^ 
northwest  comer  of  Fifth  avenue  and  Con 
gress  street,  which  has  a  frontage  of  80  feet 
on  Fifth  avenue  and  100  feet  on  Congress 


street,  and  has  located  tbereon  an  dght- 
story  building  of  brick  and  mill  construe* 
tlon.  The  complainant  the  Board  of  Trus- 
tees of  Beloit  College  owns  a  frontage  of  50 
feet  on  Fifth  avenue,  upon  which  It  has 
erected  an  eight-story  building.  The  prem- 
ises  of  the  complainant  are  situated  in  the 
original  plat  of  School  Section  addition  to 
Chicago.  That  plat  Is  a  part  of  section  16, 
township  39  N.,  range  14  E.  of  the  third 
principal  meridian,  which  was  granted  by 
the  United  States  to  the  state  of  Illinois,  for 
the  use  of  the  Inhabitants  of  the  township 
In  which  the  same  Is  situated,  for  the  use  of 
schools.  The  plat  of  School  Section  addition 
to  Chicago  contains  no  certificate,  signature^ 
or  Indorsement  by  said  commissioner.  Fifth 
avenue  was  one  of  the  original  streets  In 
School  Section  addition  to  Chicago.  Con- 
gress street  was  opened  In  1851  by  plat  made 
by  Samuel  Bussell,  which  was  recorded  in 
September,  1852,  and  which  .plat  yras  ac- 
knowledged by  Russell  before  the  county 
clerk  of  Middlesex  county,  Conn.,  who  was 
not  authorized  by  statute  to  take  acknowl- 
edgments of  plats.  The  trial  court  dismiss- 
ed the  bill  for  want  of  equity,  and  Farwell 
has  appealed. 

WUson,  Moore  &  Mcllvalue,  for  appellant. 
Edward  J.  Brundage,  Corp.  Counsel,  and  WU< 
Ham  D.  Barge,  for  appellees. 

PER  CURIAM.  It  was  held  by  this  court 
In  Sanitary  District  v.  Pittsburgh,  Ft  Wayne 
&  Chicago  Railway  Co.,  216  111.  573,  75  N.  a 
248,  that  the  plat  of  School  Section  addition 
to  Chicago  was  a  common-law  plat  Under 
the  doctrine  announced  In  the  case  of  Sears 
V.  aty  of  Chicago,  93  N.  B.  158,  the  fee  to 
Fifth  avenue  Is  in  appellant,  and  the  court 
should  have  enjoined  the  city  from  enforc- 
ing the  ordinance  against  this  frontage.  The 
plat  of  Congress  street  was  not  properly  ac- 
knowledged, and  the  title  to  that  street  re- 
mained In  Russell,  and,  when  he  conveyed, 
he  conveyed  to  the  center  of  the  street  The 
complainant  Farwell  was  therefore  the  own- 
er to  the  center  of  Congress  street  adjoining 
his  property,  and  the  city  should  have  been 
enjoined  as  to  the  enforcement  of  the  said 
ordinance  as  to  the  Congress  street  frontage. 

The  principles  Involved  In  this  cose  are 
fully  discussed  In  the  opinions  filed  In  the 
cases  of  Sears  v.  City  of  Chicago,  supra,  and 
Tacoma  Safety  Deposit  Co.  v.  City  of  Chi- 
cago, 93  N.  B.  153. 

The  decree  of  the  circuit  court  will  be  re- 
versed, and  the  cause  remanded  to  that 
court,  with  directions  to  proceed  In  accord- 
ance with  the  views  herein  expressed. 

Reversed  and  remanded. 
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047  in.  vs.) 
KOBTHWESTERN  SAFE  &  TEDST  CO.  v. 

CITY  or  CHICAGO  et  •!. 
(Bopreme  Coart  of  IllinoU.    Oct  28, 1910.    Be- 

faearlor  Denied  Dee.  9,  1910.) 

1.  DxDicATioN  (i  53*)— 'Stbebis— Title. 

Qnincy  street,  in  Ghica^,  being  laid  oat 
in  1854  by  plat  not  certified  and  acknowledged 
as  requiied  by  the  statute  then  in  force,  the  city 
acqoiied  only  an  easement  and  not  the  fee 
therein,  vhicn  remained  in  the  abutting  owners. 
[Ed.  .Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  I  96;   Dec  Dig.  i  fiS.*] 

2.  Dkoication  (J  53*)— TiTLB  IN  Streets. 

TJe  plat  made  by  the  school  commissioner 
«C  'School  Section  addition  to  Chicago  did  not 
vest  the  title  of  the  atreeU  in  the  city)  but  only 
an  easement  therein;  the  abutting  owners  own- 
ing the  fee,  subject  to  the  easement. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  |  96;   Dec  Dig.  i  63.*] 

•Aiipeal  from  Circuit  Conrt,  Coolc  Coonty; 
JoUan  W.  Mack,  Jadge. 

Bill  by  the  NorthweBtem  Safe  ft  Tmst 
Company  against  the  City  of  Chicago  and 
others.  From  the  decree,  complainant  ap- 
peala  Beveraed  and  remanded,  -with  dlrec- 
tlons. 

Wilson,  Moore  ft  McIlTaine,  for  appellant 
Edward  J.  Bmndage,  Corp.  Counsel,  and 
WlUlam  D.  Barge,  for  appellees. 

PER  CURIAM.  Ttalc/'  Is  one  of  eight  cases 
brought  by  different  parties  in  Chicago 
owning  property  abutting  upon  the  public 
streets  of  said  city  to  enjoin  the  enforcement 
of  the  proTlBlons  of  the  ordinance  set  out 
in  Tacoma  Safety  Deposit  Co.  v.  City  of 
Chicago,  93  N.  E.  153.  The  property  here  In- 
volved is  described  as  lot  2  and  the  west 
10  feet  of  lot  1,  block  97,  School  Section  ad- 
dition to  Chicago.  It  is  covered  by  a  ten- 
story  building,  and  abuts  165  feet  on  La 
Salle  street,  60  feet  on  Adams  street,  and  60 
feet  on  Qnincy  street 

The  part  of  La  Salle  street  upon  which 
the  property  here  involved  abuts  was  acquir- 
ed by  the  city,  by  condemnation,  hi  1858. 
Adams  street  is  one  of  the  original  streets 
ia  School  Section  addition.  Qulncy  street  Is 
in  School  Section  addition,  but  was  not  one 
of  the  original  streets  In  said  addition.  It 
was  laid  out  by  plat  In  1854,  made  by  Peter 
Pruyne  and  Edward  S.  KImberly.  The  plat 
was  not  certified  and  acknowledged  In  the 
manner  required  by  statute  then  In  force. 
The  circuit  court  held  the  city  of  Chicago 
owned  only  an  easement  in  La  Salle  and 
Qulncy  streets,  that  the  Northwestern  Safe 
ft  Tmst  Company  owned  the  fee  to  the  cen- 
ter of  said  streets  subject  to  the  easement 
of  the  city,  and  granted  the  relief  prayed  as 
to  those  streets.  The  court  held  the  city  of 
Chicago  is  the  owner  of  the  fee  In  Adams 
street  opposite  the  premises  of  the  North- 
western Safe  ft  Trust  Company,  and  denied 
the  relief  prayed  as  to  that  street    The  cor- 


rectness of  ^Is  decree  as  to  La  Salle  and 
Qulncy  streets  Is  sustained  by  Tacoma  Safe- 
ty  Deposit  Co.  ▼.  City  of  Chicago,  supra, 
and  Sears  v.  City  of  Chicago,  93  N.  E  15& 
In  the  case  last  dted,  and  also  In  Sanitary 
District  V.  Pittsburg,  Ft  Wayne  ft  Chicago 
Railway  Co.,  218  lU.  57B,  76  N.  B.  248,  It 
was  held  the  plat  made  by  the  school  com- 
ml88l,oner  of  School  Section  addition  did  not 
vest  the  fee  of  the  streets  In  the  city;  that 
the  dty  owned  only  an  easement  and  the 
abutting  property  owners  owned  the  fee  to 
the  center  of  the  streets,  subject  to  the  ease- 
ment Adams  street  being  one  of  the  streets 
platted  by  the  school  commissioner  in  School 
Section  addition,  the  city  has  only  an  ease- 
m«iit  In  the  street;  the  fee,  subject  to  the 
easement  being  In  the  abutting  owner. 

The  circuit  court  ther^ore,  erred  In  not 
sustaining  the  bill  and  granting  the  relief 
prayed  l^  appellant  as  to  all  the  streets 
mentioned,  and  for  that  error  the  decree  Is 
reversed  and  the  cause  remanded,  with  di- 
rections to  sustain  the  blU  as  to  all  three  of 
the  streets  mentioned  and  grant  the  relief 
prayed. 

Reversed  and  remanded,  with  directions. 


,  ca*  tnd.  7tt) 

WOODWARD  T.  STATE    (No.  21,769.) 
'  (Supreme  Conrt  of  Indiana.    Dec  8,  1910i) 

1.  (TannNAi.  Law  (S  1144*)— Dischabgk  or 
Accused  fob  Delay— Evidenob  Necessabt. 

One  seeking  the  benefit  of  Bums'  Ann.  St 
190S,  i  2001,  providing  that  no  person  shall  be 
held  by  recognizance  to  answer  an  indictment 
without  trial  for  a  period  embracing  more  than 
three  terms  of  court  must  show  Oiat  be  was 
"held  by  recognizance  to  answer  an  indictment" 
and  an  appeal  bond  made  on  appeal  from  a  dty 
conrt  to  the  drcuit  court  cannot  be  considered 
a  continuing  recognisance  in  the  absence  of 
proof;  there  being  no  presumption  of  that  fact 
as  against  the  action  of  the  county  court  in 
overruling  accused's  application  for  discharge. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2786-3781,  WOl,  8016-^037 ; 
Dec.  Dig.  i  1144.*] 

2.  Pleadiho  ({  63*)-^BOOV  Nboessabt. 

One  seeking  the  benefit  of  a  statute  must 
by  allegation  and  proof  bring  himself  clearly 
within  its  terms. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cient  Dig.  f  183;   Dec.  DlgTilS.*] 

8.  CBimNAi.  Law  ({  1144*)  —  Appxai. -^  Pbk- 

suMPnoN. 

Rulings  of  the  court  below  are  presumed 
on  appeal  to  be  correct  unless  the  contrary  is 
affirmatively  shown  by  the  record. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2736-2781,  2901,  3016-3037; 
Dec  Dig.  S  1144.*] 

4.  Indictment  and  Infobkation  ({  110*>— 
Statutoby  Offense— Language  of  Stat- 
ute. 

An  affidavit  or  indictment  nnder  Bums' 
Ann.  St  1908.  t  2367,  prohibitlBg  the  keeping  of 
a  house  of  ill  fame.  Is  snffident  It  it  substan- 
tially follows  the  language  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  i|  289-294;  Dec 
Dig.  f  110.*] 
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Appeal  from  Clrcnlt  Court,  Greene  Coun- 
ty;  Chas.  E.  Henderson,  Judge. 

Jacob  8.  Woodward  was  convicted  of  keep- 
ing a  house  of  ill  fame,  and  he  appeals.  Af- 
firmed. 

W.  Ray  Collins,  for  appellant.  Jas.  Bing- 
ham, £.  M.  White,  A.  O.  Cavins,  and  W.  H. 
Thompson,  for  the  State. 

MONKS,  J.  Appellant  was  convicted  in 
the  city  court  of  Linton  of  the  offense  of 
keeping  a  house  of  ill  fame  in  violation  of 
section  2357,  Bums'  Ann.  St  1908.  Appel- 
lant appealed  from  said  judgment  to  the 
court  below,  where  the  transcript  was  filed 
on  February  6,  1909.  Afterwards,  at  the 
February  term,  1910,  of  said  court  appellant 
filed  a  motion  for  a  discharge  on  account  of 
delay,  under  the  provisions  of  section  2091, 
Burns'  Ann.  St  1908.  The  court  ruled 
against  appellant  on  said  motions  to  dis- 
charge him.  A  trial  of  said  cause  resulted 
in  a  verdict  of  guilty  and  Judgment  thereon 
against  appellant 

Appellant  first  insists  that  the  court  erred 
"In  overruling  his  motion  or  application  for 
a  discharge"  under  said  section  2091,  Bums' 
Ann.  St  1908.  Said  section  provides  that: 
"No  person  shall  be  held  by  recognizance  to 
answer  an  indictment  or  affidavit,  without 
trial,  for  a  period  embracing  more  than 
three  terms  of  court,  not  including  the  term 
at  which  a  recognizance  was  first  taken 
thereon,  if  taken  in  term  time;  but  he 
shall  be  discharged  unless  a  continuance  be 
had  upon  his  own  motion,  or  the  delay  be 
caused  by  his  act,  or  there  be  not  sufficient 
time  to  try  him  at  such  third  term ;  and,  in 
the  latter  case,  if  he  be  not  brought  to  trial 
at  such  tliird  term  he  sliall  be  discharged, 
except  as  provided  in  the  next  section."  It 
is  well  settled  that  when  any  one  seeks  the 
benefit  of  a  statute  he  must  by  allegation 
and  proof  bring  himself  clearly  within  its 
term.  Town  of  Windfall  City  t.  State  ex 
rel.,  92  N.  E.  57,  58,  and  cases  cited.  It  will 
be  observed  that  no  one  is  entitled  to  the 
benefit  of  said  section  unless  he  "has  been 
held  by  recognizance  to  answer  an  indict- 
ment or  affidavit"  for  the  period  mentioned 
in  said  section.  The  evidence  given  at  the 
hearing  of  said  application  is  in  the  record 
by  a  bill  of  exceptions,  and  It  nowhere  ap- 
pears therein  or  in  the  record  proper  that 
appellant '  was  held  by  recognizance  for  a 
period  more  than  that  allowed  by  said  sec- 
tion. On  the  contrary.  It  appears  from  the 
evidence  that  no  recognizance  whatever  was 
given  by  or  for  appellant  in  the  court  below. 
True  It  Is  recited  in  the  "agreed  statement 
of  facts,"  set  out  in  the  bill  of  exceptions, 
that  appellant  "completed  said  appeal  from 
the  Judgment  of  the  clt7  court  by  filing  his 
appeal  bond,  which  said  bond  was  duly  ap- 
proved by  the  mayor  of  the  city  of  Linton, 
eX  officio  Judge  of  the  city  court,"  but  it  is 


not  shown  or  stated  that  the  same  was  a 
continuing  recognizance,  and  there  is  no  pre- 
sumption that  it  was,  as  against  the  action 
of  the  court  in  overruling  said  application 
to  discharge  appellant  for  the  reason  that 
all  rulings  of  the  court  are  presumed  to  be 
correct  unless  the  contrary  is  affirmatively 
shown  by  the  record.  Ewbank's  Manual,  | 
5 ;   Glllett's  Crim.  Law  (2d  Ed.)  p.  35,  |  996. 

It  is  clear,  therefore,  that  there  is  nothing 
in  the  record  showing  that  the  action  of  the 
court  in  overruling  said  application  was  er- 
roneous. In  the  absence  of  such  a  showing 
the  presumption  is  that  the  court  did  not 
err  in  overruling  said  application.  Ewbank's 
Manual,  {  5 ;   EUlotfs  App.  Proc.  f  710. 

It  is  assigned  as  error  and  insisted  by  ap- 
pellant that  the  affidavit  is  insufficient  be- 
cause it  does  not  charge  a  public  offense. 
It  has  been  held  by  this  court  that  an  affi- 
davit or  indictment  under  section  2357,  su- 
pra, is  sufficient  tf  it  substantially  follows 
the  language  of  the  statute.  Betts  ▼.  State, 
93  Ind.  875,  376;  Graeter  v.  State,  105  Ind. 
271,  273.  4  N.  B.  461,  and  cases  cited.  See, 
also,  Donovan  v.  State,  170  Ind.  123,  126, 
127,  128,  83  N.  B.  744,  and  cases  cited ;  State 
V.  Bridgewater,  171  Ind.  1,  85  N.  E.  715,  and 
cases  cited.  Under  this  rule  the  affidavit 
was  sufficient 

Finding  no  error  in  the  record,  the  Judg- 
ment is  affirmed. 

ilU  Ind.  740 
STATE  V.  MALONB.    (No.  21,655.) 
(Supreme  Court  of  Indiana.    Dec.  7,  1910.) 

1.  Tehjurt  (5  21*)  —  Phosecution  —  Indict- 
ment— Requisites. 

An  indictment  for  perjury  recited  that  de- 
fendant made  a.  false  affidavit  as  cashier  of  a 
bank  to  a  report  required  by  the  state  au- 
ditor, as  provided  by  law,  which  report"  was 
required  to  be  verified  by  the  oath  of  the  presi- 
dent, cashier,  or  other  managing  agent  in  the 
bank,  etc.  Bums'  Ann.  St  19(^  §  3408,  un- 
der which  this  indictment  was  drawn,  provided 
that  such  banlts  should  furnish  two  reports 
each  year  with  the  proper  verification,  and  that 
the  auditor  should  have  power  to  call  for  spe- 
cial reports,  etc.  Held,  that  such  indictment 
was  not  defective  in  failing  to  show  that  this 
was  one  of  the  regular  reports,  for  all  reports 
required  by  the  section  must  be  verified. 

[Ed.  Note. — For  other  cases,  see  Perjury,  Dec 
Dig.  i  21.»] 

2.  Pebjtibt  (S  21*)  — Pboskcutiow— Ihdiot- 
iiBNT— Requisites. 

This  indictment  was  claimed  to  be  de< 
fective  in  failing  to  allege  that  it  was  made  by 
the  cashier  as  managing  officer.  Held  suiB- 
cient  for  Bums'  Ann.  St  1908,  |  3408,  pro- 
vides that  such  report  siiali  be  verified  by  the 
oath  of  the  president  cashier,  or  other  manag- 
ing agent,  etc. 

[Ed.  Note.— For  other  cases,  see  Peijury,  Dec 
Dig.  §  21.*] 

8.  PeBJTTRT    d   21*)  —  PBOSECUTIOIT  —  IWDICT- 

UENT—RXQxnsmcs— Statu  TEs . 

An  indictment  under  Bums'  Ann.  St.  190S, 
{  2376,  for  voluntarily  making  a  false  affidavit 
for  any  purpose,  is  sufficient,  although  it  fails 
to  set  up  the  specific  purpose  of  malting  the  affi- 
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davit;  Imt  doM  wt  oat  the  affidaylt  and  the 
oath,  which  ahowa  that  the  affidavit  was  made 
rolantarily. 

[Bd.  Note. — ^For  other  cases,  see  Perjury,  Dec. 
DQr.f  2L*] 

Appeal  from  Circuit  Gonrt,  Vermillion 
County;    Charles  W.  Ward,  Judge. 

Frank  M.  Maione  was  indicted  for  per- 
jury and  the  Indictment  was  quashed,  and 
the  State  appeals.    Reversed  and  remanded. 

James  Bingham,  B.  M.  White,  Alex.  O.  Oil- 
Tins,  Wm.  H.  Thompson,  and  Clarence  O. 
Powell,  for  the  State.  Jump,  Cooper  &  Bo- 
gart  and  Conl^,  Oonley  ft  Conley,  for  ap- 
pellee. 

MONTOOMEIRT,  J.  Appellee  was  charged 
with  perjury  by  indictment  in  two  counts. 

The  first,  omitting  the  formal  parts,  charg- 
ed that  at  Vermillion  county  on  the  2d  day  of 
March,  1908,  and  for  more  than  five  months 
continuously  immediately  prior  thereto,  ap- 
pellee and  other  persons  named  composed  a 
partnership  and  as  such  "were  then  and 
there  and  during  all  of  said  time  engaged 
In  a  banldng  business  at  Cayuga,  in  said 
coonty  and  state,  under  a  certain  banking 
act  enacted  by  the  General  Assembly  of  the 
state  of  Indiana,  and  approved  March  8, 1907, 
and  as  such  then  and  there  and  during  all 
of  said  time  owned  and  operated  a  bank  in 
and  under  the  firm  name  and  style  of  Ma- 
lone  ft  Son,  bankers;  that  said  defendant 
was  thea  and  there  acting  as  cashier  of  said 
bank ;  that  on  or  about  the  2d  day  of  March, 
1908,  the  auditor  of  the  state  of  Indiana, 
who  was  then  and  there  duly  qualified  and 
acting  as  such  auditor,  ordered  and  required 
said  partnership  and  firm  to  make  out  and 
transmit  to  said  auditor  a  report  upon  and 
according  to  a  certain  form  then  and  there 
prescribed  and  furnished  by  said  auditor  as 
provided  by  law;  that  the  law  then  and 
there  required  said  report  to  be  verified  by 
the  oatb  or  affirmation  of  the  president,  cash- 
ier, or  other  managing  agent  of  said  bank; 
that  the  law  and  said  form  then  and  there 
required  said  report  to  exhibit  in  detail  the 
resources  and  liabilities  of  said  bank,  and 
said  auditor  then  and  there  ordered  and  re- 
quired that  said  report  exhibit  in  detail  the 
resources  and  liabilities  of  said  bank  at  the 
close  of  business  on  the  14th  day  of  Feb- 
mary,  1908,  as  provided  by  law.  That  said 
partnership  and  firm  did  then  and  there,  on 
said  2d  day  of  March,  1908,  make  out  and 
transmit  to  said  auditor  a  statement  accord- 
ing to  and  on  said  form,  which  then  and 
there  purported  to  exhibit  In  detail  the  re- 
sources and  liabUltles  of  said  bank  at  the 
dose  of  business  on  said  14th  day  of  Febru- 
ary, 1S08;  that  said  report  did  then  and 
there  purport  to  show  the  true  condition  of 
resources  and  liabilities  of  said  partnership 
at  the  dose  of  business  on  said  day.  That 
said  defendant  did  then  and  there,  on  said 


2d  day  of  Mardi,  as  cashier  of  said  bank, 
duly  make,  take,  and  subscribe  a  lawful  oath 
to  said  statement  and  did  then  and  there 
solemnly  swear  that  said  statement  was  then 
and  there  true,  and  did  then  and  there  swear 
that  the  liabilities  of  said  partnership  on 
and  for  .deposits  In  said  bank  were  forty- 
nine  thousand  eight  hundred  and  ninety-two 
dollars  and  eighty-two  cents  (|49,892.8^  at 
the  close  of  business  on  said  14tb  day  of 
February,  1906;  that  said  defendant  did 
then  and  there,  at  and  In  the  county  of  Ver- 
million, in  the  state  of  Indiana,  duly  make 
and  take  said  oath  before  one  Milton  W. 
Coffin,  who  was  then  and  there  a  duly  com- 
missioned, qualified,  and  acting  notary  pub- 
lic in  and  for  said  county  and  state,  and  as 
such,  then  and  there  had  full  authority  to 
administer  said  oath,  and  as  such  did  then 
and  there  duly  administer  said  oath  to  said 
defendant;  that  said  verified  statement  and 
said  oath  and  the  Jurat  thereto  are  In  the 
following  words  and  figures,  to  wit"  The 
report  Is  here  set  out  In  full  with  the  oath 
and  Jurat  Under  the  bead  of  liabilities,  de- 
mand deposits  are  stated  to  be  148,714.86 
and  demand  certificates  $177.90.  Appellant 
made  oath  that  the  statement  is  true,  and 
that  the  schedules  in  the  report  fully  and 
correctly  represent  the  true  state  of  the  eev- 
eral  matters  therein  contained.  It  is  fur- 
ther charged  that  at  the  close  of  business 
February  14,  1908,  said  partnership  was  in- 
debted and  liable  to  depositors  for  deposits 
made  In  said  ba^k  in  the  sum  of  $71,313.37, 
which  fact  appellant  well  knew  and  then  and 
there  feloniously,  vrlllfully,  corruptly,  and 
falsely,  swore  and  made  oath  that  the  lia- 
bility of  said  partnership  to  depositors  upon 
deposits  made  In  said  bank  was  only  |49r 
802.82. 

The  second  count  avers  the  conduct  of  the 
banking  business  as  In  the  first  and  alleges 
that  appellant  made  oath  to  the  statement 
set  out  voluntarily,  and  that  the  same  was 
false,  and  made  willfully,  corruptly,  and  fe- 
loniously. 

We  are  advised  by  the  briefs  of  counsri 
that  the  first  count  was  quashed,  because  It 
did  not  appear  therein  whether  the  alleged 
false  statements  were  contained  in  one  of  the 
two  reports  which  the  auditor  is  required  to 
exact  annually  of  private  banks,  or  in  a  spe- 
cial report  which  it  Is  assumed  need  not  be 
verified.  It  is  further  stated  that  the  court  In- 
timated an  opinion  that  this  count  was  prob- 
ably faulty  for  other  reasons  not  announced. 

The  pertinent  part  of  the  statute  relating 
to  reports  by  private  bankers  reads  as  folr 
lows:  "Every  partnership,  firm  or  Individ- 
ual transacting  a  t>anklng  business  under  the 
provisions  of  this  act  shall  make  to  the  an' 
dltor  of  state  two  reports  during  each  and 
every  year  according  to  the  form  which  may 
be  prescribed  by  him,  verified  by  the  oath 
or  affirmation  of  the  president  cashier  or 
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other  managing  agent  of  audi  bank,  which 
report  abaU  exhibit  In  detail  the  resources 
and  UabUltlea  of  the  bank  at  the  close  of 
bnslness  on  any  x>ast  day  to  be  by  him  spec- 
ified; and  shall  transmit  such  report  to  the 
said  auditor  within  five  days  after  the  re- 
ceipt of  a  request  or  requisition  therefor 
from  him;  •  •  •  And  the  said  auditor 
shall  have  power  to  call  for  special  reports 
from  any  particular  bank  whenever,  In  his 
judgment,  the  same  shall  be  necessary  in 
order  to  arrive  at  a  full  and  complete  knowl- 
edge of  lbs  condition."  Section  3408,  Bums' 
Ann.  St  190S. 

This  statute  unconditionally  requires  two 
reports  annually,  verified  by  the  oath  or  af- 
firmation of  the  president,  cashier,  or  other 
managing  agent  of  the  bank.  It  further  au- 
thorizes the  auditor  to  require  additional 
special  reports,  deemed  by  blm  necessary  to 
a  full  and  complete  knowledge  of  the  condi- 
tion of  any  such  bank.  This  statute  was 
enacted  to  regulate  private  banking  In  the 
interests  of  the  public  welfare.  The  provi- 
sions of  this  Section  were  designed  to  enforce 
a  disclosure  of  the  true  financial  condition 
of  the  banks  embraced  in  the  act  at  all 
times.  Keeping  In  view  the  purposes  of  the 
law  it  would  be  absurd  to  assume  that  only 
certain  reports  were  to  be  made  in  due  form, 
and  under  oath  by  designated  otHcen  or 
agents,  while  others  quite  as  vital  might 
be  made  in  any  form,  by  any  person,  and 
without  responsibility  as  to  accuracy.  It 
is  provided  In  the  section  .of  the  act  under 
consideration  that  any  bank  falling  to  make 
and  transmit  any  report  required,  within  five 
days  after  request  therefor,  shall  be  subject 
to  a  prescribed  penalty.  It  is  our  conclusion, 
therefore,  that  every  report,  whether  regular 
or  special,  called  for  by  the  state  auditor 
under  the  provisions  of  this  section,  is  alike 
required  by  law,  and  must  be  verified  by  the 
president,  cashier,  or  other  managing  agent 
of  the  bank.  It  seems  clear  to  us  that  the 
report  Identlfled  and  set  out  In  the  first 
count  of  the  Indictment  was  one  required  to 
be  verified;  and  hence  the  oath  alleged  to 
have  been  made  by  appellee  was  one  requir- 
ed by  law. 

Appellee's  counsel  argue  that  the  Indict- 
ment should  allege  that  appellee  was  not 
ffialy  cashier,  but  was  then  and  there  "the 
managing  agent  of  the  bank,"  and  cite  Hew- 
ett  v..  State,  171  Ind.  288,  86  N.  E.  63.  In 
the  cited  case  the  prescribed  duty  was  to  be 
performed  in  the  future  by  "the  owner,  op- 
erator, lessee,  superintendent,  or  other  per- 
son in  charge."  The  penalty  was  personal 
and  could  not  be  enforced  without  showing 
that  the  alleged  offender  was  in  such  rela- 
tioD  to  the  ooal  mine  as  to  brUrg  him  with- 
in the  requirements  of  the  act    In  this  stat- 


ute the  report  Is  required  of  the  banking 
firm,  and  the  penalty  for  nonperformance  is 
Imposed  upon  It  The  act  directs  the  verifi- 
cation to  be  by  the  president,  cashier,  or 
other  managing  agent — in  short  by  some 
one  who  either  knows  or  ought  to  know  the 
true  state  of  the  bank's  affairs.  It  is  alleged 
that  appellee  was  acting  as  cashier  and  In 
that  capacity  made  the  oath  charged  to  be 
false.  He  Is  shown  to  be  such  an  officer  as 
might  be  called  upon  to  verify  the  report 
and,  having  assumed  to  do  so,  must  be  held 
accountable  for  the  accuracy  of  his  state- 
ments. Other  cases  relating  to  a  charge  of 
embezzlement  are  cited  in  this  connection; 
but  they  are  not  In  point  snd  need  not  be 
distinguished.  The  first  count  of  the  indict- 
ment is  not  subject  to  the  criticisms  urged 
against  1^  and  the  court  erred  in  quashing 
the  same. 

The  second  count  made  no  allusion  to  any 
requirement  of  the  law  or  of  the  state  au- 
ditor, and  purports  to  charge  the  comnds- 
slon  of  perjury  by  a  voluntary  afildavlt  un- 
der the  provisions  of  section  2376,  Bums' 
Ann.  St  1908.  This  section  provides  that 
whoever  willfully  and  corruptly  "voluntarily 
makes  any  false  certificate,  affidavit  or  state- 
ment of  any  nature,  for  any  purpose,  shall 
be  deemed  guilty  of  perjury."  It  is  contend- 
ed that  this  count  Is  Insufficient  because  the 
specific  purpose  In  making  the  affidavit  is 
not  charged.  In  the  case  of  Smith  v.  State. 
125  Ind.  440,  443,  25  N.  E.  598,  589,  this  court 
incidentally  said:  "The  indictment  In  this 
case  fails  to  allege  any  purpose  in  making 
the  affidavit  alleged  to  be  false."  The  grava- 
men of  the  offense  defined  by  this  section 
is  the  corrapt  and  willful  making  of  a  false 
and  voluntary  oath  with  respect  to  any  mat- 
ter, and  without  regard  to  the  purpose  in 
mind.  The  specific  purpose  or  object  in  mind 
at  the  making  of  the  affidavit  or  oath  is  im- 
material, and  an  Indictment  need  only  show 
the  oath  alleged  to  be  false  with  such  cer- 
tainty and  particularity  as  to  apprise  the 
accused  fairly  of  the  charge  he  Is  called  ui>- 
on  to  meet  The  exact  affidavit  and  oath  al- 
leged to  have  been  falsely  made  by  app^- 
lee  is  fully  set  out  in  this  indictment  and 
if  made  as  charged,  his  intent  and  purpose 
In  making  the  same  are  no  constituent  ele- 
ments of  the  offense.  The  verification  of 
the  matter  set  out  in  thl4  count  of  the  in- 
dictment appears  to  have  been  wholly  vol- 
untary, and  the  allegations  are  sufficient  to 
constitute  the  offense  of  perjury  under  the 
statute  above  mentioned. 

The  judgment  Is  reversed,  with  directions 
to  overrale  appellee's  motion  to  quash  as 
to  each  count  of  the  Indictment  and  for 
further  proceedings  not  in  conflict  with  this 
opinion. 
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TOWN  OF  NBW  0A8TLB  «t  «L  ▼.  HUNT 

etal    (No.  «,9S5.)t 
(Appellato  Court  of  Indiana,  Dlviaion  Na  1. 

Dee.  9,  1910.) 
1.  Bbtoppkl  (8  ffi*)— Bquitabij!  Bstoppbi/— 
Partibb  Who  May  bk  Bound  —  ^buo 

8TRCKT8. 

While,  as  a  rule,  titte  to  itreeta  and  al- 
le;i  cannot  be  acquired  bj  a  private  owner  by 
adTerse  poasession,  where  the  boondariee  of  a 
■tre«t  hare  not  been  aetaally  located  by  mono- 
mentt,  and  abutting  landowner!  have  marked 
the  boundaries  thereof  for  a  long  period  by  pei^ 
manent  improTements,  the  public  Is  estopped  to 
aaeert  a  claim  to  the  atreet  beyond  the  bound- 
•riea  ao  eatabliahed. 

[Ed.   Note.— For   otber  eases,   sea   BMowd, 
Dec  Die  I  62^*] 
&  MumczFAi.  CospOBATiONa  (1 052*)— Stbskts 

— BoiniDABixs— Prockxoikos  to  Bbtabush 

'—Pasties. 

In  aa  action  tqr  penona  owninir  land  ad- 
jacent to  an  alley  to  establish  the  oonndarlea 
of  such  alley,  other  abutting  owners  were  prop- 
erly made  parties,  the  determination  of  such 
boundaries  necessarily  affecting  their  rights. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Oorpontions,  Dee.  Dig.  |  63ti.*l      - 

ft.   MURICKPAL  COHPOBATIOITS  (I  MS*) — BTBXXTB 
— AUJCTS— BODRDABIKB. 

The  monuments  maridng  the  initial  point 
tot  the  only  plat  of  defendant  town  which  was 
enr  made  were  destroyed  so  that  no  accurate 
Borre^  can  now  be  made.  The  lines  of  an  alley 
abutting  plaintiff's  property  were  marked  by 
permanent  imiwoTements  as  they  now  exist  from 
the  time  the  property  wss  first  occupied,  and  at 
two  different  times  the  city  engineer  marked 
tba  boandary  lines  in  conforinity'  with  such  im- 
pMvements,  and  the  town's  claim  that  such  im- 
provements encroached  upon  the  alley,  was  first 
made  over  75  years  after  the  property  was  orig- 
inally occupied.  The  improvements  marking  the 
alley  line  consist  of  a  hedge  fence,  houses,  etc., 
and  a  ^000  residence.  Held,  that  the  town 
could  not  now  claim  that  the  lines  of  the  alley 
as  marked  by  the  improvements  were  not  the 
true  lines. 

PW.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  i  648.*] 

Appeal  from  Circuit  Court,  Henry  Comity ; 
BO.  Jackson,  Judge. 

Action  by  Clay  C.  Hunt  and  others  against 
the  Town  of  New  Castle  and  others.  From 
a  lodgment  for  plalntifTs,  defendants  appeal. 
Affirmed. 

Beach  &  ^Ikels  and  Barnard  &  Jeffrey,  for 
appellants.  Forkner  ft  Forkner  and  Clay  O. 
Hnnt,  for  appelleea 

HADLBT,  P.  J,  This  is  an  action  brought 
by  appellees  against  appellants  to  establish 
the  botmdary  lines  of  a  certain  alley  in  the 
town  of  New  Castle,  and  to  enjoin  appellants 
flrom  tearing  op  or  In  any  way  Interfering 
wltb  aald  alley  as  established. 

The  complaint  Is  in  one  paragraph,  and 
■vers  In  substance  that  appellees  own  lots 
6,  e,  T,  and  8  in  block  17  of  said  torwn;  that 
■aid  town  was  platted  about  the  year  1823; 
tbat  at  the  time  said  town  was  platted  and 
■aid  Iota  laid  off,  there  was  platted  an  alley 
mnning  east  and  west  along  the  south  aid 


of  said  lots  abutting  thereon,  which  waa 
and  la  tjie  extreme  sonthem  limit  of  the 
plat  of  said  town;  that  shortly  thereafter 
there  was  laid  off  and  platted  an  addition  to 
said  town  abutting  on  the  south  side  of  said 
alley ;  that  appellants  Bunch  and  Adams  are 
the  owners  of  lot  1  in  block  8  in  said  addi- 
tion, which  lot  abuts  on  said  alley  on  the 
south;  that  Immediately  upon  the  laying  off 
of  said  town  and  of  said  addition  said  lot 
was  located,  and  the  grantors  and  predeces- 
sors of  appellees  and  appellants  took  posses- 
slon  of  their  several  properties  up  to  the 
line  of  said  alley  aa  actually  located,  and 
appellees  and  their  grantors  and  predecessors 
In  title  built  and  have  maintained  for  more 
than  three-Quarters  of  a  century  fenceSt 
houses  and  permanent  buildings  and  struc- 
tures on  and  up  to  the  northern  line  of  said 
alley  as  actually  located,  as  above  stated, 
continuously  under  a  claim  of  title  and  of 
right,  and  appellants.  Bunch  and  Adams  and 
their  grantors  for  a  like  period  have  erected 
fenoea,  bnlldlnga  and  permanent  structures 
on  the  sonth  side  of  said  alley  aa  actually 
located,  claiming  right  and  title  up  to  the 
same;  that  said  occupancy  and  said  daim 
have  been  oonUnaoua  and  nninterrupted  tw 
and  during  the  period  aforesaid;  that  aald 
town  has  during  said  period  recognized  said 
lines  as  the  true  lines  of  aald  alley  and  haa 
Improved  both  Main  and  Eilm  streets  upon 
the  west  and  east  side  of  said  block,  with 
reference  thereto,  at  least  twice ;  that  aboot 
the  year  18S4,  in  the  c(»stmctioh  of  the  Pan 
Handle  Railroad,  the  comer  stone  and  wit- 
nesses marking  the  original  and  permanent 
corner  of  said  town  were  destroyed  and  ever 
after  have  been  lost,  by  reason  of  which  no 
actual  survey  can  be  made  of  said  town  so 
as  to  definitely  fix  the  lines  of  the  same  aa 
indicated  by  the  original  ^eld  notea  and  plat 
thereof;  that  the  only  and  beat  evidence  of 
the  actual  location  of  aald  alley  is  its  actual 
location  and  occupancy  from  the  time  said 
town  was  laid  out  until  the  present  time. 

The  complaint  then  avers  that  the  true 
lines  of  said  alley  are  as  they  now  exist  and 
as  they  have  existed  during  the  period  afore- 
said, and  that  said  town  in  Improving  Blm 
street  la  about  to  and  is  threatening  to  ex- 
tend the  south  line  of  said  alley  four  feet 
north  Into  said  alltey  and  the  north  line  that 
distance  north  of  tiie  tme  line,  and  to  ex- 
tend the  north  line  four  feet  Into  and  upon 
the  premises  and  private  property  of  ai^iel- 
lees.  Prayer  that  the  boundaries  of  said 
alley  be  fixed  by  order  of  court  upon  the 
lines  as  they  now  exist  and  aa  shown  by  the 
improvementa  along  said  alley,  and  that  the 
town  and  construction  company  .be  enjoined, 
from  in  any  way  Interfering  with  the  alley 
as  it  now  exists.  To  this  complaint  each  of 
appellants  demurred  separately.  The  demur- 
rers were  overruled.  Appellanta  Bunch  and 
Adams  then  filed  separate  answers  In  two 


>  Baliearliig  denied. 
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paragrapbs;  the  first  being  a  general  de- 
nial, the  second  setting  up  in  detail  the 
various  plats  and  acts  of  the  town.  Bunch 
and  Adams  also  filed  cross-complaints  in 
two  paragraphs  averring  substantially  the 
same  facts  as  are  set  up  in  the  answer.  .No 
issue  was  Joined  on  the  cross-complaints. 
Upon  trial. the  court  found  for  the  appellees 
and  fixed  the  lines  for  the  alley  to  be  as 
now  located  and  marked  by  the  hedge  fence, 
buildings,  and  improvements  along  said  line, 
and  the  monument  fixed  on  the  northwest 
comer  of  said  alley  and  South  Main  street 
by  Omar  Minnesinger,  city  engineer,  and 
that  appellants  be  enjoined  from  encroaching 
upon  said  aUey  as  thus  fixed. 

It  is  insisted  by  appellants  that  the  com- 
plaint is  bad,  in  that  it  seeks  to  obtain  title 
to  a  public  alley  by  adverse  possession.  It  is 
true  that  the  doctrine  of  adverse  possession 
does  not  apply,  as  a  rule,  to  the  occupancy 
of  streets  and  alleys.  .  There  is,  however,  a 
principle  recognized  by  the  authorities,  that 
where  landowners  abutting  on  a  highway  or 
street,  which  is  not  actually  located  by  monu- 
ments, have  for  a  long  period  of  years  mark- 
ed the  boundaries  of  such  highway  by  per- 
manent improvements,  the  public  will  after- 
wards be  estopped  to  assert  a  claim  to  such 
highway  to  the  Injury  of  such  abutting  land- 
owners. Hamilton  y.  State,  106  Ind.  361,  7 
N.  E.  9;  Anderson  v.  City  of  Huntington,  40 
Ind.  App.  130,  81  N.  B.  223;  Brooks  v.  Rid- 
ing. 46  Ind.  15.  The  complaint  seeks  to  fix 
and  definite  determine  the  boundary  lines 
of  said  alley,  and  shows  that  the  same  can- 
not be  fixed  and  determined  any  other  way. 
As  such  it  is  sufficient,  and,  as  Bnnch  and 
Adams  are  abutting  landowners  on  such  al- 
ley,- they  were  properly  made  parties,  as  the 
-determination  of  said  lines  would  necessarily 
affect  their  rights. 

It  is  also  shown  by  the  evidence  that  the 
first  plat  of  the  town  was  never  recorded  ; 
that  afterwards  another  plat  had  been  made. 
It  is  also  shown  that  the  monument  marking 
the  initial  point  for  said  plat  has  been  de- 
stroyed, and  that  no  actual,  accurate  survey 
of  said  town  could  now  be  made.  It  was 
also  shown  that  from  the  beginning  of  the 
occupancy  of  the  premises  the  lines  of  this 
alley  were  marked  out  by  permanent  im- 
provements as  they  now  exist  and  are  main- 
tained. This  line  is  uniform  throughout  the 
block.  It  was  also  shown  that  on  two  dif- 
ferent occasions  the  city  engineer  of  said 
town,  in  making  public  Improvements,  mark- 
ed the  boundary  lines  of  said  altey  as  they 
now  exist;  and  at  one  time  one  Omar  Min- 
nesinger, city  engineer,  set  an  iron  pin  at 
the  northwest  comer  of  said  alley  as  a  mon- 
ument, marking  the  north  line  of  the  alley 
as  shown  by  appellees'  ImprovemeBts.  It 
appears  that  the  survey  out  of  which  this 
controversy  arose,  made  in  1907,  over  three- 
quarters  of  a  century  since  said  occupancy 


began.  Is  the  first  intimation  to  the  property 
owners  along  said  alley,  that  their  buildings 
and  Improvements  encroached  upon  the  same. 
It  Is  shown  tliat  a  hedge  fence,  belonging  to 
one  of  the  appellees,  of  several  years'  growth 
is  along  the  alley  and  marking  his  property 
line;  ^hat  bams,  coal  houses  and  other  out- 
houses are  built  all  along  the  north  side  of 
said  alley,  and  that  a  $4,000  residence  Is  con- 
structed on.  the  south  side  of  said  alley,  in 
conformity  to  the  lines  as  generally  accepted 
and  understood.  To  now  declare  that  said 
improvements  should  he  destroyed  and  said 
lines  changed  would  be  an  act  of  injustice 
to  the  abutting  property  owners  dlspropOT- 
ticmate  to  the  advantage  to  the  public.  The 
conditions  here  designated  bring  this  case 
clearly  within  the  rules  of  special  circum- 
stances laid  down  in  the  cases  of  Anderson 
V.  City  of  Huntbugton,  siqira.  Brooks  v.  Rid- 
ing, supra,  and  Hamilton  v.  State,  supra. 

The  Judgment  of  the  court  below  is  not 
contrary  to  the  law,  and  is  supported  by  the 
evidence. 

Judgment  affirmed. 


(46  Ind.  A.  S5D) 

TBUi  CITT  CANNING  CO.  v.  WILBUR. 
(No.  7.151.) 

(Appellate  (}ourt  of  Indiana,  Division  No.  2. 
Dec.  6,  1910.) 

1.  Afpkai.  and  Bbbob  (S  525*)— R«cobd— Ik- 

8TBU0TI0N8. 

To  bring  the  InBtmctionB  given  by  tlie 
coart  on  its  own  motion  into  the  record  on 
appeal,  under  Bums'  Ann.  St.  1908,  §  661,  the 
instructions  must  be  anthenticated  by  the  signa- 
ture of  the  judge. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  525.*] 

2.  Appeal  and  Ebbob  (S  525*)— Bxcobd— Ir- 
stbuctions. 

To  bring  instructions  given  by  the  court 
on  its  own  motion  into  the  record  on  appeal, 
under  Burns'  Ann.  St  1908,  i  691,  the  reconl 
must  disclose  an  order  of  the  court  that  the 
instructions  be  made  a  part  of  the  record,  and 
a  mere  recital  that  they  are  made  a  part  of  the 
record  without  any  order  authorizing  It  ii  in- 
sufiScient. 

[Ed.  Note.— For  other  cases,  see.  Appeal  and 
Error,  Dec.  Dig.  {  525.*] 

3.  Appeal  and  Bbbob  (S  1078*)— QtjEsnoKs 
Reviewable— Waives  of  Assiorments  or 
Bbbob. 

Assignments  of  error  not  discussed  are 
waived. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  4256-4261;  Dec.  Dig.  S 
1078.*] 

Appeal  from  Circuit  Court,  Perry  County.; 
C.  W.  Cook,  Judge. 

Action  between  Tell  City  Canning  Coni- 
pany  and  (Carles  B.  Wilbur.  From  a  judg- 
ment for  the  latter,  the  former  appeals.  Af- 
firmed. 

'  Norman  B.  Patrick,  for  appellant.    John 
W.  Bwlng  and  Wm.  H.  Rooae,  for  appellee. 
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KABB,  7.  The  only  qtiestlon  attempted  to 
be  raised  by  this  aK>eal  Involyes  the  correct- 
neas  of  certain  Inatmctlona  given  by  the 
court  upon  Its  own  motion  to  the  Jury.  The 
Inatractlons  complained  of  are  not  brought 
Into  the  record  by  a  bill  of  exceptions.  They 
are  not  properly  in  the  record  under  the  pro- 
visions of  section  561,  because  they  are  not 
authenticated  by  the  signature  of  the  Judge, 
as  required  by  the  provisions  of  this  section. 
Strong  Y.  Ross,  88  Ind.  App.  174,  7S  N.  E. 
291.  They  are-  not  properly  In  the  record 
nnder  the  provisions  of  section  691,  tinder 
which  section  it  is  manifest  they  are  at- 
tonpted  to  be  brought  into  the  record,  be- 
cause the  record  falls  to  disclose  an  order 
of  the  court  tliat'the  instructions  be  made  a 
part  of  the  record.  There  Is  a  recital  that 
they  are  made  a  part  of  the  record,  but  no 
order  of  the  conrt  authorising  the  same  ap- 
pears. The  question  upon  which  a  reversal 
la  sought  Is  therefor  not  presented. 

Other  errors  are  assigned  but  are  not  dis- 
cussed, and  are  waived. 

Judgment  of  the  court  below  affirmed. ' 


(47  Ind.  App.  161) 

McB:EB  et  al.  v.  McKEB  et  aL*  (No.  7,«03.) 

(Apiiellate  Court  of  Indiana,   DiWaion  No.  2. 

Dec.  6,  1910.) 

1.  JtrOGlORT    (I    713*)  —  COZtCLUBIVENKSS  — 

Hattebs  Concluded. 

An  owner  of  land  executed  a  deed  to  appel- 
lee in  consideration  of  the  latter  keeping  her 
daring  life,  and  after  she  came  to  live  with 
plaintiff,  upon  being  driven  from  appellee's  home, 
the  owner  tned  appellee  to  have  the  deed  de- 
clared void,  bat  judgment  went  against  her.  Id 
a  sabsequent  action  she  recovered  judgment 
a^inst  appellee  for  possession  and  damages, 
but  did  not  take  possession,  and  t>oth  judg- 
ments remain  unreversed.  Held,  in  a  subsequent 
action  by  plaintiff  against  the  owner's  estate 
on  her  death,  and  against  appellee,  to  recover 
for  services  performed  for  decedent,  and  to 
have  a  lien  declared  on  the  realty  conveyed,  in 
which  the  execntor  asked  that  the  estate  t>e 
subrogated  against  the  land  conveyed  to  the 
extent  of  any  judgment  obtained  against  the 
estate,  that  the  former  judgments  concluded 
plaintiff  and  the  executor  as  to  all  matters  whicli 
were  or  could  have  been  adjudicated  therein,  so 
that  there  could  be  no  subrogation  in  their  favor 
against  the  land. 

[Bd.   Note.— For  other  cases,   see   Judgment, 
Cent  Dig.  H  1234-1241;   De&  Dig.  f  713.*] 

2.  WriNKSSEB  (t  175*)— COMPSTENCT— PaBTIES 

IH  Repbesertativs  CAPAcnr  —  Mattebb 
Happening  in  Decedent's  Lifbtiice. 
Under  the  direct  provisions  of  Bams'  Ann. 
St.  1908.  I  521,  where  a  decedent  has  previous- 
ly testified  as  to  matters  occurring  in  his  life- 
time, the  adverse  party,  in  a  suit  m  which  the 
executor  is  a  party  involving  such  matters, 
where  a  judgment  may  be  rendered  against  the 
estate,  ia  a  competent  witness  as  to  sncfa  mat- 
ters. 

[Ed.  Note.— For  other  cases,  see  Wltnessw, 
Cent  Dig,  H  711-721 ;    Dec  Dig.  {  175.*] 

Appeal  from  Frolwte  Court,  Marion  Conn- 
ie; Frank  B.  Ross,  Judge. 
Action  by  Laura  McKee  and  others  against 


James  McKee,  executor,  and  others.  From 
a  judgment  for  plaintiffs  against  the  executor, 
and  in  favor  of  the  other  defendants,  the  ex- 
ecutor appeals.    Affirmed. 

Jas.  C.  Mathews,  for  appellant  Doan  & 
Orblson,  Henry  Clay  Allen,  and  Jesse  D. 
Hamrlck,  for  appellees. 

C0M8T0CK,  J.  Appellee,  Laura  McKee, 
filed  her  complaint  In  two  paragraplis  against 
the  estate  of  Bhoda  Rairden,  deceased.  In 
the  first  she  alleged  tliat  said  estate  was  in- 
debted to  her  In  the  sum  of  $1,005£0  on  ac- 
count of  services  rendered  decedent  by  said 
appellee  during  a  period  of  two  years  and 
for  boarding  and  caring  for  her  during  said 
term.  That  said  services  were  rendered  at 
the  request  of  said  decedent  and  under  the 
agreement  that  she  would  recompense  said 
claimant  for  them ;  that  there  are  no  claims 
or  set-offs,  etc.  It  is  further  alleged  that 
on  the  22d  day  of  April,  1903,  the  decedent 
transferred  to  appellee  Julia  F.  Caplinger  cer- 
tain real  estate  by  warranty  deed,  which 
deed  reserved  to  said  decedent  a  life  estate 
In  said  property ;  that  as  a  part  of  the  con- 
sideration for  said  real  estate  the  said  Julia 
was  to  care  for  and  keep  the  decedent  dur- 
ing the  remainder  of  her  life  and  to  provide 
her  a  decent  burial  at  her  death.  A  copy  of 
said  deed  is  made  a  part  of  each  paragraph 
of  complaint  It  is  further  alleged  that  said 
Julia  drove  decedent  from  her  home  and 
compelled  her  to  seek  other  places  to  board, 
at  a  time  when  she  was  about  83  years  of 
age;  that  she  afterwards  made  her  home 
with  claimant,  and  that  claimant  cared  for, 
boarded,  and  kept  said  decedent  during  the 
remainder  of  her  natural  life ;  that  said.  Ju- 
lia refused  to  pay  any  part  of  said  board  or 
of  the  expense  incidental  to  the  care  of  said 
decedent;  that  all  of  the  board  and  care 
herein  mentioned  by  claimant  was  rendered 
after  the  execution  of  said  deed,  and  after 
said  JuUa  bad  accepted  said  property  and  en- 
tered into  possession  of  the  same.  Each  par- 
agraph asks  that  a  lien  be  declared  against 
the  real  estate  transferred  to  said  Julia. 

The  second  paragraph  is  based  on  a  writ- 
ten statement  of  indebtedness  as  follows: 

"October  16,  1907.  There  Is  due  Laura  Mc- 
Kee the  sum  of  $4.50  per  week  for  my  board 
from  October  28,  1906.  Also  the  sum  of 
1150.00  for  nursing  In  my  two  spells  of  sick- 
ness. 

her 
"Rhoda  X  Rairden. 

mark 

"Witness:    Winnie  Sharkey." 

It  also  contains  the  averments  as  to  the 
execution  of  the  'deed,  the  failure  of  said 
Julia  F.  Caplinger  to  provide  for  her,  etc 
substantially  as  set  out  In  the  first  para- 
graph. It  is  also  alleged  tliat  decedent  left 
no  estate  whatever  except  her  Interest  In 
said  property  as  set  forth  In  said  deed.    To 
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this  complaint  the  executor,  James  McKee, 
filed  an  answer  In  two  paragraphs,  first,  gen- 
eral denial.  In  the  second  said  executor  set 
up  the  transfer  by  Rhoda  Balrden,  deceased, 
to  Julia  F.  Capllnger,  of  the  whole  of  her  es- 
tate upon  the  22d  day  of  April,  1903,  and 
asks  that  said  estate  be  subrogated  to  the 
extent  of  any  judgment  that  might  be  ren- 
dered in  favor  of  the  claimant,  Laura  Mc- 
Kee, and  that  said  real  estate  be  ordered 
sold  for  the  payment  of  the  same  and  the 
other  debts  of  said  estate.  Appellee  Capllng- 
er answered  in  three  paragraphs  (1)  general 
denial;  (2)  former  adjudication;  and  (3) 
payment.  To  the  second  and  third  para- 
graphs of  said  answer  appellee  Laura  McKee 
replied  by  general  denial.  Appellee  Capllng- 
er also  replied  to  the  second  paragraph  of 
the  executor's  answer  (1)  general  denial ;  and 
(2)  former  adjudication.  Appellee  Laura  Mc- 
Kee was  given  judgment  against  the  estate 
of  decedent  for  $621.93,  of  which  amount 
190  was  declared  to  be  a  preferred  claim. 
The  court  found  In  favor  of  appellees  Cap- 
lingers  and  denied  appellant's  and  appellee 
Laura  McKee's  prayers  for  subrogation  and 
Hen  against  the  real  estate  so  transferred  by 
appellant's  decedent  to  appellee  Julia  F.  Cap- 
linger.  Appellant's  motion  for  a  new  trial 
was  overruled,  and  for  this  action  of  the 
court  appellant  asks  for  a  reversal. 

Under  this  assignment  appellant  presents 
five  propositions:  (1)  The  decision  of  the 
court  is  contrary  to  law ;  (2)  the  court  erred 
in  i)ermltting  the  appellee  Julia  F.  Capllnger, 
to  testify  as  a  witness  over  the  objection  of 
appellant  to  matters  occurring  during  the 
lifetime  of  appellant's  decedent,  the  said  Ju- 
lia F.  Capllnger  being  a  party  to  said  cause 
and  a  necessary  party,  and  said  cause  being 
one  in  which  her  interests  were  adverse  to 
the  estate ;  (3)  the  court  erred  In  overruling 
appellant's  motion  to  strike  out  the  testimony 
of  the  said  Julia  F.  Capllnger ;  (4)  the  court 
erred  in  permitting  the  appellee  James  B. 
Capllnger  to  testify  as  a  witness  over  the 
objection  of  appellant  to  matters  occurring 
during  the  lifetime  of  appellant's  decedent, 
the  said  James  B.  Capllnger  being  a  party  to 
said  cause  and  a  necessary  party  to  said 
cause,  and  said  cause  being  one  In  which  bis 
Interest  was  adverse  to  said  estate;  and  (5) 
the  decision  of  the  court  is  clearly  against 
the  weight  of  the  evidence. 

It  appears  from  the  record  that  the  dece- 
dent during  her  lifetime,  after  she  came  to 
the  home  of  plaintiff  Laura  McKee,  brought 
suit  against  the  appellees  Capllngers.  In 
her  complaint  In  that  suit  decedent  set  up 
substantially  the  same  facts  as  to  the  execu- 
tion of  the  deed  and  the  failure  of  the  de- 
fendants to  care  and  provide  for  her  as  are 


alleged  In  the  complaint  before  us  and  ask- 
ed that  said  deed  be  set  aside  and  declared 
"bull  and  void.  Upon  the  hearing  of  said 
cause  judgment  was  rendered  against  her. 
The  deed  stood.  The  life  estate  remained. 
It  also  appears  that  a  few  days  before  her 
death  decedent  in  another  action  against  the 
Capllngers  recovered  Judgment  for  possession 
of  the  land  in  controversy  and  for  damages, 
but  ttiat  she  did  not  take  possession.  These 
Judgments  still  stand  unreversed  and  unap- 
pealed  from,  and  all  matters  which  might  or 
should  have  been  adjudicated  In  either  of 
said  causes  must  I>e  deemed  settled.  The 
claimant  and  appellant  are  bound  by  these 
Judgments,  and  there  were  no  rights  In  the 
real  estate  to  which  either  could  be  subro- 
gated. 

There  was  no  error  In  the  admission  of  the 
testimony  of  which  complaint  Is  made.  The 
record  shows  that  upon  the  trial  of  the  case 
of  Rhoda  Balrden  v.  Capllnger  the  testimony 
of  Bhoda  Balrden  as  to  the  same  matters 
there  involved  was  taken.  Section  621, 
Bums'  Ann.  St.  1908.  See,  also,  Coble  y.  Mc- 
Clintock,  Ex'r,  10  Ind.  App.  562,  38  N.  B. 
74;   Hatton  v.  Jones,  78  Ind.  466. 

Appellees  Capllngers  question  the  suffi- 
ciency of  the  answer  of  appellant,  and  deny 
that  he  has  any  standing  in  court,  and  ask 
that  the  assignment  of  cross-errors  filed  by 
appellee  Laura  McKee  and  not  supported  by 
any  brief  be  stricken  out  Upon  these  mat- 
ters we  have  taken  the  view  most  favorable 
to  appellant,  but  without  passing  upon  them 
we  conclude,  after  an  examination  of  the 
whole  record,  that  the  cause  was  fairly  tried 
and  a  correct  conclusion  reached. 

Judgment  afSrmed. 


ILLINOIS  CENT.  B.  00.  ▼.  FAIBCHILD.t 

(No.  6,734.) 

(Appellate  Conrt  of  Indiana,  Division  No.  2. 

Nov.  29,  19ia) 

On  petition  for  a  rehearing.    Overruled. 
For  former  opinion,  see  91  N.  B.  836. 

BOBX,  C.  J.  The  questions  argued  on  this 
petition  are  substantially  disposed  of  by  the 
ruling  In  American  Car  Co.  v.  Smock,  93  N. 
B.  78.  The  statement  of  facts  heretofore 
made  Is  believed  to  be  sufficient  to  show  the 
applicability  of  the  legal  propositions  involv- 
ed. The  principle  which  prevents  the  appel- 
lant from  holding  the  written  release  and  re- 
fusing to  pay  to  the  appellee  tbe  considera- 
tion upon  which  It  had  been  obtained  is  not 
a  "new  question  of  law,"  but  «  very  ancient 
and  well-settled  one. 

The  petition  Is  OTermled. 

*  Transfer  denied. 
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(•  IbA.  App.  M) 
LODISYILLIB  4  8.  I.  TEAOTION  QO.  ▼• 

SNEAD.    (No.  7,102.)* 
(AppdUte  Court  of  Indiana,  Dlyialon  Mo.  2. 

Dec  9,  1910.) 
L  WiTNBSSBB  (I  210*)— Pbivileokd  COIUfUNI- 

OATIOW— PhTSICIAW. 

The  nanlt  of  the  personal  examination  of 
one  injured  in  a  atreet  car  accident  by  tlie  com- 
panj's  pbyaician  in  the  performance  of  liia  du- 
ties was  privileged,  so  that  be  could  not  testify 
as  to  the  result  of  such  examination  in  an  action 
tor  sach  injuries. 

[Ed.   Note.— For  other  cases,  see   Witnesses, 
Cent.  Dig.  S  772;   Dec.  Dig.  i  210.*] 
2.  Daxaois  (S  130*)— ESzcksbivk  Damaobb— 

psbsonai,  irjubie8. 

Where  plaintltf  endured  great  mental  suf- 
fering from  the  fright  received  In  a  street  car  ac- 
cident, and  her  body  was  badly  cut  and  bruised, 
two  of  her  ribs  and  her  collar  bone  fractured, 
causing  severe  pain,  and  she  was  liable  to  con- 
tinue to  sufFer  more  or  less  pain  and  was  under 
a  physician's  treatment  for  a  considerable  peri- 
od, a  verdict  for  her  for  $3,000  was  not  exces- 
sive. 

[Sd.   Note.— For   other   cases,    see   Damages, 
Cent  Dig.  |i  357-367;   Dec  Dig.  |  130.»] 
S.  EviDKWOK    (I   505*)— Opinion    EJvidknck— ' 

COITCI.T7SI0N. 

A  question  to  a  civil  engineer  whether,  from 
tiie  curb  of  a  street  at  the  grade,  and  being  an 
ascending  grade,  there  should  have  been  a  guard 
rail  for  the  protection  of  street  cars  operated 
around  and  over  the  grade,  did  not  call  for  wit- 
ness' conclusion,  me^«Iy  requiring  his  opinim 
as  an  expert. 

[Ed.   Note.— For  other   cases,    see   Evidence, 
Gent.  Dig.  i  2308;   Dec  Dig.  S  506.*] 

i.  EviDBNCB  (J  506*)— Opinion  Bvidsncb— 
EXFKBT  TunifONT— Matters  in  Ibsitk. 
An  action  for  injuries  from  the  derailment 
«f  a  street  car,  where  the  complaint  alleged  that 
the  company  constructed  its  road  along  a  steep 
hillside  with  dangerous  curves  which  should 
have  been  protected  br  guard  rails,  which  it  neg- 
lected to  provide  at  the  point  of  the  derailment, 
a  question  to  a  civil  engineer  as  to  whether, 
from  the  curve  of  the  street  at  the  grade,  there 
should  have  been  a  guard  rail  for  the  protection 
of  cats  operated  around  the  grade,  was  not  ob- 
jectionable on  the  ground  that  it  called  for  an 
ofrfnlon  upon  the  very  questions  which  the  jury 
were  to  decide,  and  was  proper. 

[Ed.    Note.— For   other  cases,    see   Evidence, 
Cent.  Dig.  |  2300;  Dec.  Dig.  |  606.*] 

&  Casbixbs  (f  315*>— Passbnokbs— AcnONB— 

IlfJCTBIXS  —  ALXSOATIONS     OF    COMPLAINT  — 

Nkouobnce — Specific  Alucoatiqnb. 

In  a  street  car  passenger's  action  for  injuries 
eaoaed  by  a  derailment,  the  complaint  alleged  spe- 
cifically the  manner  in  which  the  derailed  car  was 
operated,  and  that  by  reason  thereof  the  ear  was 
derailed,  after  which  it  alleged  that  plaintiff  was 
by  soch  accident,  and  because  of  defendant's 
cardessneas  and  negligence,  violently  thrown 
fran  her  seat  to  the  ground  where  the  car  left 
the  raOs,  and  that  by  reason  of  such  accident, 
caused  by  defendants  negligence  as  aforesaid, 
plaintiff  was  injured,  etc  Held,  that  the  gist 
of  the  allegations  was  that  plaintiff  was  negli- 
gently thrown  from  a  car  and  injured,  so  that 
plaintiff  was  not  required  to  prove  the  specific 
averments  as  to  the  manner  u  which  the  car 
was  operated. 

(Bl    Note.— For   other   cases,    see   Oarriers, 
Cat.  Dig.  H  1281, 1282 ;  Dec  Dig.  (  816.*] . 

Appeal  from  drcalt  Court,  Clark  County; 
Harry  C  Montgomery,  Judge. 


Action  by  Martha  Snead  against  the  Loo- 
iBvIlle  &  Southern  Indiana  Traction  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Geo.  H.  Volgt  and  Chas.  D.  Kelso,  for  ap- 
pelant B.  F.  Gardner  and  Alex.  Dowllng, 
for  appellee. 

BABB,  J.  The  appellant  Is  a  common  car- 
rier of  passengers.  Appellee  was  a  passen- 
ger on  one  of  its  cars  at  a  time  when  the 
car  in  -which  she  was  riding  ran  off  the 
track,  and  was  wrecked,  resulting  In  per- 
sonal Injury  to  the  appellee.  For  the  In- 
juries so  received,  this  action  was  brought 
by  her  against  the  appellant,  claiming  that 
the  accident  was  the  result  of  negligence  on 
part  of  appellant  Her  complaint  was  In 
two  paragraphs;  appdlant's  demurrer  to 
each  being  overruled.  The  case  was  put  at 
Issue,  submitted  to  a  jury  for  trial,  and  re- 
sulted In  a  verdict  in  favor  of  aiq;>ellee,  as- 
sessing her  damages  at  $3,000.  Appellant's 
motion  for  a  new  trial  'being  overruled,-  judg- 
ment was  rendered  upon  the  verdict 

It  is  insisted  by  appellant  as  grounds  for  re- 
versal of  the  judgment:  First,  that  the  court 
erred  In  refusing  to  permit  Dr.  Weathers,  a 
witness  called  by  appellant,  to  testify  as  to  the 
appellee's  physical  condition  at  the  time  he- 
treated  her;  second,  because  the  dtunages 
assessed  are  excessive;  third,  because  the 
court  permitted  appellee's  witness,  an  expert 
civil  engineer,  to  give  bis  opinion  regarding 
what  was  claimed  to  be  a  defect  in  the  con- 
struction of  appellant's  road,  at  the  point 
where  the  car  left  the  track;  and,  fourth, 
that  the  evidence  failed  to  establish  the  spe- 
ciac  acts  of  negligence  charged  In  the  com- 
plaint as  the  cause  of  the  accident  ' 

The  physician,  whose  testimony  was  ex- 
dud^  was  the  appellant's  physician,  who 
upon  the  happening  of  the  accident  was  sent 
by  the  appellant  to  attend  those  Injured  in 
the  wreck,  and  in  the  performance  of  this 
duty  he  made  an  examination  of  the  appel- 
lee's Injuries.  To  permit  the  witness  to  tes- 
tify as  to  the  result  of  his  examination 
would  be  a  clear  breach  of  the  rule  exclud- 
ing privileged  communications.  This  is  well 
settled  In  Indianapolis  v.  Hall,  105  Ind.  567, 
76  N.  B.  242 ;  Penn.  RaUway  Co.  v.  Wyler, 
100  Ind.  92,  50  Am.  Rep.  769;  WlUiama  v. 
Johnson,  112  Ind.  273,  13  N.  B.  872;  City  of 
Warsaw  v.  Fisher,  24  Ind.  App.  46.  56  N.  E. 
42. 

The  evidence  shows  that  the  accident  out 
of  which  the  action  grew  was  one  which 
threatened  the  life  of  the  appellee,  and  was 
of  a  very  terrifying  character,  and  justified 
the  jury  In  finding  that  the  appellee  endured 
great  mental  suffering  from  the  fright;  that 
her  body  was  badly  cut  and  bruised,  and  at 
least  two  of  her  ribs  and  her  collar  bone 
were  fsatfured;  that  she  suffered  severe 
physical  {iain,  and  was  under  the  care  of  a 


*rsf  other  eases  see  same  topic  and  lection  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key  No.  SsrUs  A  Sep'r  InOaas 
^}}j]^_22  'Rebearlng   denied.     Transfer  to  Supreme  Court  denied. 
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physician  for  a  considerable  period  of  time, 
and  was  liable  to  continue  to  suffer  more  or 
less  pain  from  her  Injuries  received  In  the 
wreck.  Under  this  state  of  the  evidence, 
this  court  cannot  say  that  the  damages  as- 
sessed by  the  Jury  are  either  the  result  of 
prejudice  or  malice. 

A  civil  engineer  experienced  in  railroad 
construction  was  called  as  a  witness  by  ap- 
pellee, and,  after  testifying  to  having  made 
an  examination  of  the  appellant's  track 
where  the  accident  happened,  was  asked  this 
question:  "As  a  civil  engineer,  I  would  ask 
whether  from  the  curve  at  the  grade,  and  be- 
ing an  ascending  grade, '  there  should  have 
been  a  guard  rail  for  the  protection  of  cars 
propelled  around  and  over  that  grade."  The 
question  was  objected  to  on  the  ground  that 
it  called  for  a  conclusion,  and  was  a  ques- 
tion for  the  jury.  The  witness  was  permit- 
ted to  answer,  which  he  did  as  follows:  "I 
should  say  there  should  have  been  a  guard 
rail  or  some  other  protection  to  tliat  rail ;  if 
not  a  guard  rail,  the  rail  should  certainly 
have  been  braced;  the  outer  rail  should  have 
rail  braces."  It  was  charged,  among  other 
things,  in  the  complaint,  that  the  appellant 
constructed  its  road  along  a  steep  hillside, 
with  sharp  and  dangerous  curves,  which 
should  have  been  protected  by  guard  rails, 
and  that  it  had  neglected  to  provide  this 
safeguard.  The  objection  that  the  question 
called  for  a  conclusion  of  the  witness  is 
without  force.  The  question  does  not  pur- 
port to  call  for  a  fact,  but  for  the  opinion 
of  an  expert,  on  a  matter  alK>ut  which  he  is 
qualified  to  express  an  opinion.  The  objec- 
tion that  the  question  calls  upon  the  witness 
to  express  an  opinion  in  reference  to  the 
very  question  to  be  determined  by  the  jury 
Is  worthy  of  more  consideration.  The  jury 
were  called  upon  to  determine  many  ques- 
tions: First,  was  the  road  built  around 
sharp  and  dangerous  curves ;  second,  was  It 
built  upon  an  ascending  grade;  third,  would 
reasonable  care  require  that  a  guard  rail 
should  have  been  put  in  at  the  point  where 
the  accident  happened;  and  fourth,  as  a  mat- 
ter of  fact,  was  such  rail  there?  While  an 
expert  witness  may  not  give  a  general  opin- 
ion concerning  the  precise  ultimate  question 
the  jury  Is  to  decide,  it  is  always  permis- 
sible to  take  the  opinion  of  an  expert  wit- 
ness upon  an  assumed  state  of  facts  in  refer- 
ence to  which  the  opinion  of  an  expert  will 
presumably  enlighten  the  jury.  Bonebrake 
V.  Board  of  Commissioners,  141  Ind.  62,  40 
N.  E.  141;  New  Jersey,  etc.,  v.  Tutt,  168  Ind. 
205,  80  N.  E.  420,  and  cases  cited.  No  error 
intervened  In  the  admission  of  this  testi- 
mony. 

The  first  paragraph  of  appellee's  complaint, 
after  averments  showing  the  relation  of  the 
appellant  to  appellee  as  a  common  carrier 
of  passengers,  contains  many  averments  de- 
t^criptire  of  the  manner  In  which  the  car  In 
whicb  ahe  was  rldlnc  was  operated  by  the 


appellant,  and  avers  that,  by  reason  of  these 
things, '  the  car  was  caused  to  run  oft  the 
track,  and  with  all  of  its  passengers  pitched 
down  an  embankment  and  wrecked.  It  then 
avers  "that  the  plaintiff  was  by  the  accident 
aforesaid,  and  because  of  the  carelessness 
and  negligence  of  the  said  defendant,  its 
agents  and  servants,  violently  thrown  from 
her  seat  out  of  said  car  onto  the  ground 
25  feet  below  the  track,  where  the  car  left 
the  rails;  that,  by  reason  of  said  accident 
aforesaid  so  occasioned  by  the  negligence 
and  carelessness  of  the  defendant  aforesaid, 
the  plaintiff  was  then  and  there  cut,"  etc. 
The  second  paragraph  of  the  complaint  con- 
tains like  averments  descriptive  of  the  acci- 
dent, and  setting  forth  the  certain  specific 
causes  therefor,  and  concludes  with  the  gen- 
eral averment  "that  the  plaintiff  was  then 
and  there  by  the  accident  aforesaid,  and  be- 
cause of  the  carelessness  and  negligence  of 
the  defendant,  Its  agents  and  servants,  vio- 
lently thrown  from  her  seat  out  of  said  car 
on  the  ground  25  feet  below  the  track  where 
the  car  left  the  rails,  and,  by  reason  of  the 
accident  aforesaid  so  occasioned  by  the  care- 
lessness and  negligence  of  the  defendant,  the 
plaintiff  was  then  and  there  injured." 

It  is  claimed  by  appellant  that,  in  making 
out  her  case,  the  appeUee  is  confined  to  the 
specific  acts  of  negligence  which  the  com- 
plaint describes  as  the  cause  of  the  car  leav- 
ing the  track,  and  that  these  facts  are  all 
dependent  npon  one  another,  and  it  is  claim- 
ed that  the  evidence  failed  to  establish  all 
of  the  concurring  acts  of  negligence  charged, 
and  that  appellee's  case  Is  not  aided  by  the 
rule  "res  ipsa  loquitur." 

The  gravamen  of  the  appellee's  action  is 
the  injury  caused  by  the  wrongful  act  of  the 
appellant  The  alleged  act  of  the  appellant 
that  injured  the  appellee  was  throwing  her 
from  the  car  to  the  ground,  and  not  the  run- 
ning of  the  car  off  the  track.  There  is  the 
general  charge  in  the  complaint  that  this 
was  negligently  done  by  appellant.  It  ia 
said  in  Indianapolis  v.  Marschke^  166  Ind. 
480,  77  N.  E.  946:  "The  specific  characteri- 
zations of  the  complaint  may  give  a  more 
vivid  idea  of  the  manner  in  which  It  was 
claimed  the  accident  occurred;  but,  after  all, 
the  whole  thing  in  substance  Is  a  charge 
that  the  defendant  negligently  ran  Its  car 
into  the  plaintiff's  buggy."  So  here,  the  sab- 
stance  of  the  charge  in  this  case  is  that  the 
defendant  negligently  threw  the  plaintiff 
from  its  car  and  injured  her.  The  particular 
manner  In  which  It  was  done  Is  not  mate- 
rial. Whether  It  was  by  reason  of  faolty 
construction  of  the  track,  or  the  negligent 
manner  In  which  the  car  was  operated,  or 
an  improper  manner  of  loading  the  car  Is 
not  material.  They  are  not  subjects  wbldi 
are  presumed  to  be  within  the  knowledge  of 
the  passenger  injured,  nor  is  she  confined  in 
her  proof  to  these  specific  charges.  Ejioeful 
V.  Atkins,  40  Ind.  App.  428,  81  N.  B.  «00: 
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DavtB  T.  Gnarnlerl.  «  Ohio  St  470,  15  N.  B. 
SCO,  4  Am.  St  Rep.  548;  Fisher  r.  Golladay, 
38  Ma  App.  531. 

Other  questions  are  raised  by  appellant's 
brief  that  are  not  iirged  in  argument  as 
grounds  for  a  reversal.  We  have  carefully 
examined  them  all,  and  conclude  that  no  re- 
versible error  is  presented  by  the  record. 
Upon  the  undisputed  facts  as  they  appear  in 
the  record,  there  is  no  question  of  appellant's 
liability  to  appellee  for  a  very  serious  in- 
jury. The  only  possibly  meritorious  ques- 
tion presented  by  the  record  is  that  affecting 
the  measure  of  damages,  and,  as  already 
stated,  this  must  be  decided  against  appel- 
lant 

Judgment  of  the  court  'belovr  afSrmed. 


(17  Ind.  Appl  175) 

LUND  V.  BOARD  OF  COM'RS  OP  NEWTON 
COUNTY.    (No.  6,871.)  1 

(Appellate  Court  of  Indiana,  Division  No.  1. 
Dec  9,  1910.) 

1.  GouifTiBS  (I  152*)— FiscAi,  MAirASKKiirr— 

Contracts. 

The  county  reform  law  (Acta  1890,  c.  154,  | 
25;  Bums'  Ann.  St.  1008,  §  59^  provides 
that  no  boatd  of  county  oommissionen,  or  other 
county  officers,  shall  have  power  to  bind  the 
county  by  any  contract  beyond  the  amount  of 
money  at  the  time  appropriated  for  the  obligation 
to  be  incurred,  end  all  contracts  beyond  such 
existing  appropriation  shall  be  void.  Held, 
that  a  contract  for  services  and  material,  made 
without  an  existing  appropriation  to  pay  there- 
for, was  void. 

[Bd.  Note.— For  other  cases,  see  Counties, 
Dec  Dig.  f  152.*} 

2L  CoRsrmrnoif  Ai.  Law  ({t  213,  254*)— Bioht 

TO    CONTRAOV. 

The  statute,  when  so  construed,  does  not 
abridge  rights  under  any  private  contract,  nor 
violate  Const.  U.  S.  Amend.  14,  nor  Const  Ind. 
arL  1,  XS  12,  21,  28,  relating  to  due  process  of 
law  and  the  equal  protection  of  the  law. 

[Bd.  Notew— For  other  cases,  gee  Constitution- 
al lAw,  Dec.  Dig.  U  213,  254.*] 

8.  EJminirt     Douain     ({     2*)  —  Pbopbbtt 

Rights— Taking  Without  Compbnsation. 

The  statutes,  as  so  construed,  do  not  take 

private  property  without  Just  compensation,  in 

violation  of  Const  art  1,  {  21. 

[m  Note.— For  other  cases,  see  Eminent  Do- 
main. Dec.  Dig.  I  2.*] 

4.  OwncEia  (S  103*)— Powers— Limitation— 

NoTic*— Kmowlbdqk  of  Law. 

Persons  dealing  with  public  officers  must 
know  the  law  governing  their  powers,  and  act 
in  ignorance  thereof  at  their  peril. 

[Bd.  Note.— For  other  cases,  see  Officeia,  Cent 
Dig.  IS  163-175;    Dec.  Dig.  |  103.*] 

Appeal  from  Circuit  Court  White  County  i 
Jas.  P.  Wason,  Judge. 

Action  by  Brick  Lund  against  the  Board  of 
Commissioners  of  Newton  County.  From  a 
Judgment  for  defendant  on  demurrer  to  the 
complaint  plaintiff  appeals.     Affirmed. 

Wm.  J.  Whlnery,  for  appellant  Wm.  Dar- 
roch  and  John  Higgins,  for  appellee. 


WATSON,  J.'  Appdlant  brought  thla  ac- 
tion to  recover  the  sum  of  $3,500,  with  In- 
terest due  for  work  and  labor  done  and  ma- 
terial furnished  by  appellant  for  appellee 
at  Its  special  instance  and  request  In  the 
erection  and  construction  of  a  courthouse 
building,  in  the  town  of  Eentland,  Newton 
county,  Ind.  The  appellant  filed  an  amended 
complaint  In  three  paragraphs,  and  after* 
wards  two  additional  paragraphs  were  filed. 
The  first  paragraph  of  the  amended  com- 
plaint was  a  common  count  for  work  and 
labor  done,  and  for  material  furnished  at 
the  special  instance  and  request  of  appellee, 
lucludlng  a  bill  of  particulars,  and  alleging 
that  the  appellee  had  received  and  accepted 
said  work,  labor,  and  materials;  also,  the 
presentation  of  the  claim  to  the  board  of 
commissioners,  and  its  disallowance.  The 
second  paragraph  was  likewise  a  common 
count  for  work  and  labor  done,  and  mate- 
rial furnished  at  the  fecial  Instance  and  re- 
quest of  the  app^ee,  alleging  also  that  the 
work,  labor,  and  material  had  been  received, 
acc^ted,  and  enjoyed  by  appellee;  that  ap^ 
pellant  had  presented  his  claim  to  appellee, 
the  board  of  commissioners,  and  the  same 
had  been  disallowed;  that  he  had  requested 
the  said  board  to  request  the  county  council 
of  said  Newton  county  to  make  an  additional 
appropriation  for  the  payment  of  appellant's 
claim — all  of  which  had  been  refused.  The 
third  paragraph  set  forth  the  facts,  showing 
the  adoption  of  plans  and  specifications  by 
the  board,  the  solicitation  of  bids  by  adver- 
tising, the  presentation  of  appellant's  bid 
with  others,  the  awarding  of  the  contract  to 
appellant  the  work  done  by  him  under  said 
contract  the  suit  to  enjoin  the  board  from 
proceeding  under  said  contract  the  appeal 
to  the  Supreme  Court  and  the  reversal  of 
said  Judgment  the  request  made  by  appellee 
that  appellant  stop  work,  after  the  reversal 
of  said  Judgment,  the  submission  of  an  esti- 
mate by  the  appellee  to  the  county  council 
of  Newton  county  for  a  new  appropriation  of 
money  with  which  to  complete  said  building, 
the  appropriation  thereof,  the  adoption  of 
new  plans  and  specifications  for  the  comple- 
tion of  said  building  from  the  point  appel- 
lant had  been  compelled  to  stop  work  there- 
on, the  letting  of  a  new  contract  and  the 
erection  and  completion  of  said  building  by 
appellee;  likewise,  the  presentation  of  ap- 
pellant's claim  for  allowance  and  its  disal- 
lowance by  appellee,  also  the  request  for  an 
additional  appropriation  for  the  payment 
thereof.  The  fourth  paragraph  was  a  com- 
mon count  for  money  paid  by  appellant  for 
the  use  and  benefit  of  appellee,  at  its  special 
instance  and  request  for  work  and  labor  and 
material  used  In  the  erection  and  construc- 
tion of  the  courthouse  In  the  town  of  Kent- 
land;  alleging,  also,  the  presentation  of  the 
claim  to  the  board,  and  the  disallowance 
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thereof.  The  fifth  paragraph  sets  forth  the 
facts  similarly  to  the  third  paragraph,  ex- 
cept that  It  la  more  spedflc  In  Its  allegations, 
and  is  upon  the  theory  of  money  paid  at  the 
special  Instance  and  request  of  appellee  In 
carrying  on  the  work  under  the  contract  for 
the  erection  and  construction  of  the  court- 
house, a  copy  of  which  contract  is  made  a 
part  thereof.  It  also  alleges  the  new  appro- 
priation by  the  county  conncU,  the  adoption 
of  new  plans  and  specifications  by  appellee, 
the  completion  of  the  building,  and  the  refus- 
al to  pay  appellant  for  the  work  and  labor 
done  and  materials  appropriated  by  It  and 
furnished  at  the  special  instance  and  request 
of  appdlee.  A  demurrer  was  filed  to  each 
paragraph  of  the  amended  complaint  and 
was  sustained  by  the  court,  which  ruling  Is 
assigned  as  error  on  appeal.  There  Is  no  alle- 
gation in  any  of  the  paragraphs  that  an  ap- 
propriation was  made  by  the  county  council 
and  existed  with  which  to  pay  on  the  con- 
tract at  the  time  the  same  was  entered  Into, 
or  for  work  done  and  material  furnished, 
for  the  value  of  which  appellant  suea 

In  order  that  abuses  of  public  trust  and 
extraTagadcea  In  the  expenditure  of  public 
money  which  had  grown  up  all  OTer  the  state 
be  stopped,  the  Legislature  of  1899  passed 
what  Is  known  as  the  "county  reform  law." 
Acts  1809,  p.  343.  The  part  applicable  to  the 
case  under  consideration  is  as  follows:  "No 
.  board  of  county  commissioners,  officer,  agent 
or  employe  of  any  county  shall  have  power 
to  bind  the  county  by  any  contract  or  agree- 
ment, or  Is  any  other  way,  to  any  extent  be- 
yond the  amount  of  money  at  the  time  al- 
ready appropriated  by  ordinance  for  the  pur- 
pose of  the  obligation  attempted  to  be  Incur- 
red, and  all  contracts  and  agreements,  ex- 
press or  Implied,  and  all  obligations  of  any 
and  every  sort,  beyond  such  existing  appro- 
priation are  declared  to  be  absolutely  void." 
Section  5942,  Bums'  Ann.  St  1908.'  "Here- 
after the  board  of  county  commissioners 
•  •  •  shall  have  no  power  whatever  to 
make  any  allowance  for  voluntary  services, 
or  for  things  voluntarily  furnished,  and  no 
power  to  pay,  or  cause  the  same  to  be  paid 
for,  out  of  the  county  treasury.  *  •  •  All 
lawB  or  parts  of  laws  conferring  power  upon 
any  authority  to  make  x>ayment  out  of  the 
county  treasury  for  any  of  the  matters  men- 
tioned in  this  section,  are  hereby  repealed." 
Section  tS950,  Burns'  Ann.  St.  1908.  "No 
warrants  shall  be  drawn  and  no  funds  shall 
be  paid  out  of  the  county  treasury  In  pay- 
ment of  any  dalm  on  any  contract  with  the 
commissioners  for  the  execution  of  any  pub- 
lic undertaking  except  said  contract  has  been 
let  pursuant  to  the  provisions  of  this  act, 
nor  unless  said  claim  has  been  filed  and  al- 
lowed by  the  commissioners  In  the  manner 
herein  required."  Section  5936,  Bums'  Ann. 
St  1908.  In  fact  the  tenor  of  the  whole  act 
is  to  curtail  and  control  the  power  of  public 
officers  in  the  expenditure  of  public  funds. 


The  vital  and  only  question  In  this  case  Is: 
Oan  the  appellant  recover  under  the  aver^ 
ments  of  his  complaint,  where  no  appropria- 
tion is  alleged  to  have  been  made  to  cover 
the  expenditure  for  which  he  brings  this  ac- 
tion? 

The  board  of  commissioners,  like  othor 
statutory  officers,  are  without  power  to  make 
contracts  for  the  expenditure  of  money,  ex- 
cept such  as  are  conferred  upon  them  by 
statute. 

Appellant  In  his  brief  and  in  oral  argu- 
ment challenges  the  construction  of  the  coun- 
ty  reform  law  as  construed  by  the  Supreme 
and  this  court.  In  that  such  constructions  are 
In  violation  of  sections  12,  21,  and  23  of  arti- 
cle 1  of  the  Constitution  of  the  State  of  In- 
diana, and  of  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States.  The  pro- 
visions of  the  statute  under  consideration  are 
plain  and  unambiguous,  and  admit  of  no  dif- 
ferent construction;  neither  is  such  construc- 
tion of  the  law  an  attempt  to  in  any  manner 
limit  or  abridge  the  right  of  any  private  con- 
tract, take  private  prc^erty  without  Just  com- 
pensation, nor  does  It  deny  a  i>erson  remedy 
by  due  process  of  law  or  the  equal  protection 
of  the  law  common  to  alL  Nor  was  the  con- 
stitutionality of  the  county  reform  law  In 
question,  duly  presented,  or  argued.  If  It  had 
been,  this  court  would  be  without  Jurisdic- 
tion; but  only  the  construction  thereof  was 
challenged.  This  statute,  as  said,  was  en- 
acted In  the  Interest  and  welfare  of  the  gen- 
eral public,  and  the  restrictions  and  safe- 
guards which  It  throws  around  the  public 
treasury  are  no  hardship  to  persona  contract- 
ing and  dealing  with  a  public  officer,  for  It 
defines  the  duties  of  the  officers,  and  not 
only  specifically  defines  their  several  duties 
and  limits  their  official  capacity  and  power, 
but  denies  to  them  In  express  and  positive 
terms  the  right  to  exercise  powers  beyond 
those  given  them  by  statute.  So  that  all 
men  must  know,  when  they  deal  with  public 
officers,  the  law  governing  their  powers,  and, 
If  they  deal  with  them  unadvisedly  or  reck- 
lessly, they  do  so  at  their  peril.  Moreover, 
the  Supreme  Court  In  State  ex  rel.  Davis  v. 
Board,  165  Ind.  262,  74  N.  B.  1091.  has  fully 
determined  the  rights  of  appellant  and  ap- 
pellee with  reference  to  the  contract  attempt- 
ed to  be  made,  the  material  furnished,  and 
work  done,  for  which  this  action  is  brought 
as  averred  In  the  third  and  fifth  paragraphs 
of  his  complaint  So  that  at  the  time  this 
action  was  brought  appellant  was  no  stran- 
ger to  the  rulings  of  the  court  with  refer- 
ence to  this  statute.  Whatever  hardship,  If 
any,  befalls  him,  Is  of  his  own  choosing,  with 
full  knowledge  of  the  situation  and  sur- 
rounding circumstances. 

It  is  the  well-settled  law  of  this  state  that 
when  county  commissioners  attempt  to  con- 
tract for  the  county  In  disregard  of  the  plain 
letter  of  the  law,  such  contract  Is  void,  and 
no  recovery  can  be  had  against  the  county 
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for  material  famished  or  labor  performed 
nnder  such  contract. 

It  was  necessary  to  allege  and  prove  that 
the  county  conndl  had  appropriated  money 
necessary  to  pay  the  expenditure  to  be  made 
by  the  commissioners  on  account  of  and  at 
the  time  the  supposed  contract  was  made 
and  for  -which  this  action  Is  brought 

We  find  no  error  In  the  record,  and  the 
Judgment  Is  therefore  affirmed. 


(«  Ind.  A.  tte) 

FOUiBY  et  aL  t.  THOMAS.    (No.  6,806.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 

Dec.  9,  1910.) 

1.  Advkbse  Possession  (S  13*)— Natdm  and 
RKQTnsnis  —  HoBTii,B  Chuiaoteb  or  Pos- 
session— ^Necebsitt. 

Poasession  alone  will  not  ripen  into  title 
by  prescription. 

[BM.  Note. — ^Fori  other  cases,  see  Adverse  Pob- 
session,  Gent.  TAg.  !i  66-76 ;  Dec.  Big.  i  13.*] 

2.  Adveksi:  Possession  (S  16*)— AcnrAi.  Pos- 
BB88ION — ^Acra  of  Ownebbhif— Wiij>  Lands. 

For  actual  possession^  without  color  of 
title,  to  ripen  into  prescriptive  title  it  must 
be  eudi  possession  as  is  consistent  with  the 
character  of  the  land  in  question;  thus,  where 
cme  disretrarding  any  ri^t  or  claim  of  others 
took  measures  to  protect  wild  lands  from  tres- 
passers, and  as  soon  as  the  same  was  dndned 
began  to  use  the  land  for  pasture  and  to  cut  hay 
therefrom,  and  remained  in  open  possession 
without  disturbance  for  longer  than  the  stat- 
utory period,  he  acquired  a  perfect  prescrip- 
tive title. 

[Ed.  Note. — For  other  eases,  see  Adverse  Pos- 
session. Oent  Dig.  |§  82-88;   Dec.  Dig.  {  16.*] 

3.  Adtsbse  Possession  (8  110*)  —  Pleading 
bvidenoe  in  tbiair-adhissibilnt  of  bvi- 

DBMCE. 

Evidence  of  adverse  possession  was  proper- 
ly admitted  under  a  pleading  which  set  up  that 
the  pleader  liad  openly,  notoriously,  and  ad- 
Tendy,  for  more  than  the  statutory  period,  re- 
mained in  actual  possession,  etc.,  of  certain 
landS;  although  it  might  not  have  alleged  facts 
riiowing  color  of  title. 

[EJd.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  i  110.*] 

i.  ADTXB8E    POBSEaeiON    (§    85*)  —  OPERATION 

AND   Effect  bt  Orantob  and  Pbivibs  — 

PBEST71£FTI0N. 

The  possession  of  a  grantor  and  privies  will 
not  be  presumed  to  be  adverse  to  the  purcliaser 
or  his  grantees,  but  if  there  is  clear  and  un- 
mistakable evidence  to  the  contrary,  such  pos^ 
session  will  ripen  into  title. 

[Bd.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cwt  Dig.  i  656;  Dec  Dig.  J  85.*] 

Appeal  from  Clrcnit  Court,  Starke  County ; 
A.  I<,  Conrtright,  Special   Judge. 

Action  by  Benjamin  F.  Thomas  against 
William  V.  Fojley  and  others.  From  a  Judg- 
ment for  plaintiff,  defendants  appeaL  Af- 
firmed. 

Jaa.  A.  Prltchard,  Peters  &  Peters,  Chas. 
<X  Kdley,  and  Henry  M.  Dowllng,  for  ap- 
peUants.    Otis  R  Gulley,  for  appellee. 

MYERS,  X  In  the  court  below  the  appel- 
lee comenced  an  action  which  he  prosecuted 


to  Judgment  against  the  appellants  qidetlng 
his  title  to  certain  real  estate  in  Starke 
county,  Ind.  The  complaint  was  In  one  para- 
graph, answered  by  a  general  denial.  The 
appellants'  cross-complaint  In  one  paragraph 
was  answered  by  the  appellee  in  five  para- 
graphs, to  all  of  which  except  the  first, 
which  was  a  general  denial,  a  reply  In  denial 
was  filed. 

The  errors  relied  on  for  a  reversal  of  that 
Judgment  are  based  upon  the  overruling  of 
appellants'^ demurrer  to  appellee's  amended 
fifth  paragraph  of  answer  to  appellants' 
cross-complaint,  and  the  overruling  of  ap- 
pellants' liiotlon  for  a  new  trial. 

In  the  cross-complaint  It  is  alleged  that 
Eliza  E.  FoUey,  a  person  of  unsound  mind, 
and  In  this  action  represented  by  a  guardian, 
and  Elmer  E  FoUey,  are  the  sole  heirs  of 
William  V.  FoDey,  deceased,  who  derived  ti- 
tle to  the  real  estate  in  controversy  by  a 
deed  from  ope  Parr  and  wife,  February  16, 
1877,  which  deed  was  recorded  April  12, 
1877,  In  the  office  of  the  recorder  of  Starke 
county;  that  said  Eliza  E.  and  EHmer  E.  are 
the  absolute  owners  of  said  real  estate,  and 
that  the  Interest  therein  claimed  by  the  ap- 
pellee Is  inferior  and  Junior  to  their  title, 
and  they  ask  to  have  their  title  quieted. 

In  substance  said  fifth  paragraph  of  an- 
swer shows  that  on  July  ^,  1878,  the  sheriff 
of  Starke  county  duly  sold  said  real  estate 
to  the  appellee  for  $855.42;  that  said  sale 
was  made  upon  a  decree  foreclosing  a  mort- 
gage executed  by  Milton  K.  Bailey  to  the 
ai^>ellee;  that  on  April  6,  1880,  the  sheriff 
executed  to  the  appellee  a  sherifTs  deed  for 
said  real  estate,  which  deed  was  duly  re- 
corded on  the  day  of  its  execution ;  that  ap- 
pellee on  April  6,  1880,  believing  the  said 
sheriff's  deed  vested  in  him  the  absolute  fee- 
simple  title  to  said  real  estate,  thereupon  In 
good  faith  entered  upon  said  land  and  for 
more  than  20  years  continuously  remained 
In  open,  public,  notorious,  adverse,  peaceful, 
and  exclusive  possession  of  the  same,  claim- 
ing to  be  the  sole  and  absolute  owner  there- 
of, and  exercising  sole  authority  and  domin- 
ion over  the  same,  and  during  said  period  of 
time  performed  acts  of  ownership  following: 
(1)  Conveyed  to  the  National  Transit  Com- 
pany by  deed  dated  June  15,  1888,  the  right 
to  Jay  a  pipe  line  and  operate  the  same 
across  the  land,  which  deed  was  recorded  on 
the  same  day  in  deed  record  No.  31,  in  the 
office  of  the  recorder  of  said  county ;  (2)  pay- 
ing sundry  drainage  assessments  against  the 
land  as  they  accrued  between  January  6, 
1899,  and  May  21,  1008,  aggregating  $481.60 ; 
(3)  fencing  said  real  estate  on  May  28,  1900, 
and  August  8,  1903,  at  a  cost  to  him  paid  of 
$131.82;  (4)  renting  said  real  estate  for  pas- 
turing purposes  and  cutting  wild  grass  since 
May  28,  1000,  and  collecting  rents  therefor 
and  using  the  same;  (5)  paying  all  taxes  from 
April  6, 1880,  aggregating  $236.59;  (6)  procur- 
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lug  decree  at  October  term  of  the  Starke  cir- 
cuit court  for  the  cancellation  of  a  mortgage 
executed  by  William  V.  rolley  to  John  C. 
Parr,  in  a  suit  brought  by  the  appellee 
against  WUUam  V.  Folley  and  wife  and  John 
C.  Parr  and  wife;  (7)  visiting  the  land  be- 
tween April  5,  1880,  and  the  commencement 
of  this  suit;  looking  after  the  land  and 
guarding  timber  thereon  by  his  agents,  who 
publicly  announced  their  authority  from  him 
so  to  da  That  said  possession  and  dominion 
exercised  by  the  appellee  since  April  6,  1880; 
was  the  only  possession  practicable  to  exer- 
cise over  said  land;  that  said  land  was  and 
is  not  now  capable  of  cuiy  other  possession 
or  of  being  put  to  any  other  uses  than  as 
aforesaid,  and  is  what  is  known  as  Kankakee 
marsh  land,  and  before  said  drainage  pro- 
ceedings were  had,  was  mostly  under  water, 
and  unflt  for  cultivation  as  farming  land  or 
human  habitation;  that  since  said  drain- 
age proceedings  it  has  been  practicable  to 
use  it  for  pasture  purposes  and  cutting  grass 
to  make  wild  hay,  but  remains  unflt  for  gen- 
eral farm  use  or  human  habitation.  That 
appellee  never  knew  William  V.  Folley,  de- 
ceased, nor  never  beard  or  knew  of  said  Fol- 
ley nor  any  of  the  cross-complaints  until 
about  November,  1903.  That  since  April  6, 
1880,  and  for  several  years  prior  thereto, 
said  William  V.  Foley,  who  died  on  or  about 

the  day  of  — —  190—,  resided  In 

Indianapolis,  Ind.;  that  during  all  of  said 
time  appellee  lived  at  Danville,  Ind.,  20  miles 
from  Indianapolis,  and,  notwithstanding  easy 
and  convenient  railroad,  mail,  and  telegraph 
communications  between  said  places,  it  never 
came  to  the  knowledge  of  the  appellee  that 
William  y.  Folley  claimed  any  interest  what- 
ever In  the  land,  nor  that  said  Folley  ever 
disputed  plaintiflTs  claim  to  possession  or  ab- 
solute ownership  in  fee  simple  thereto. 

The  only  objection  urged  against  this  an- 
swer is  that,  it  does  not  show  that  appellee 
had  color  of  title  to  the  land,  nor  that  his 
occupancy  was  actual,  visible,  and  continuous 
for  more  than  20  years;  that  constructive 
possession  without  color  of  title  is  insuffi- 
cient as  a  basis  of  acquiring  title. 

Appellants  have  furnished  us  with  an  In- 
genuous argument  tending  to  show  that  the 
sheriff's  deed  to  'the  appellee  herein  fur- 
nishes no  basis  for  a  claim  of  color  of  title. 
It  must  be  kept  In  mind  that  appellee's  claim 
of  title  is  not  based  alone  on  the  sheritTs 
deed.  The  facts  set  forth  in  the  answer  are 
to  be  taken  as  true,  and  if  we  are  not  mis- 
taken, appellants  have  failed  to  correctly  In- 
terpret it  They  assume  that  the  answer 
tj\kows  only  constructive  possession  of  the 
land  by  appellee,  and  that  proceed  to  argue 
that  constructive  possession  without  color  of 
title  is  insufficient  to  uphold  title  or  owner- 
ship, although  such  possession  may  have  con- 
tinued for  the  full  term  of  20  years.  The 
decided  cases  ^e  well  agreed  that  possession 
alone  will  not  disseise  the  rightful  owner,  or 
vest  title  in  the  possessor.    Such  is  the  hold- 


ing of  Bonan  v.  Meyer,  84  Ind.  890;  Henry, 
Adm'r,  v.  Stevens,  108  Ind.  281,  9  N.  B.  866; 
Cashman  v.  Brownlee,  128  Ind.  266^  27  N. 
B.  660.  But  as  we  read  the  answer,  an  en- 
tirely different  case  is  here  presented.  When 
drawing  this  answer  the  pleader  evidently 
had  before  him  the  case  of  Worthley  v.  Bur- 
banks,  146  Ind.  534,  45  N.  E.  779.  For  in 
the  case  at  bar,  as  In  that  case,  the  five  in- 
dispensable elements  to  show  title  by  adverse 
possession  appear.  All  of  these  elements  are 
directly  averred  in  the  answer  in  question, 
except  it  may  be  said  that  actual  possession 
is  not  averred  In  so  many  words,  nor  in  a 
strict  and  limited  sense  was  occupancy  for 
20  years  shown  in  the  case  last  dted;  but 
there,  as  here,  it  appeared  that  the  lands 
were  not  available  for  any  productive  use, 
and  in  speaking  of  what  Is  meant  by  posses- 
sion, the  court  said:  "It  is  manifest  that 
there  can  be  no  absolutely  unvarying  rule 
with  reference  to  every  class  of  real  estate, 
and  that  the  required  occupancy  of  or  domin- 
ion over  a  section  of  desert  lands,  or  of  a 
mining  camp,  a  nonnavigable  lake,  a  prairie, 
a  forest,  a  fertile  ftirm  in  a  high  state  of 
cultivation,  or  a  town  lot,  would  not  answer 
as  to  a  lot  in  the  business  center  of  a  p<H>a- 
lous  and  thrifty  city.  As  said  in  Bwing  v. 
Burnet,  U  Pet.  41  [9  L.  Ed.  624]  'So  much 
depends  on  the  nature  and  situation  of  the 
property,  the  uses  to  which  It  can  be  applied, 
or  to  which  the  owner  or  claimant  may 
choose  to  apply  it,  that  it  is  difficult  to  lay 
down  any  precise  rule  adapted  to  all  cases.' 
And,  as  said  in  the  early  case  of  Roblson  v. 
Swett,  3  Me.  316,  where  'lands  being  wild 
and  uncultivated,  the  Jury  were  not  to  ex- 
pect the  same  evidence  of  occupancy  which 
a  cultivated  farm  would  pTeaeap  to  tliem.' " 
From  what  is  thus  said  we  must  Infer 
actual  possession  is  such  possession  as  is 
consistent  with  the  character  of  the  land  in 
question,  its  locality,  and  its  suitable  uses. 
The  facts  disclosed  by  this  answer  show  that 
the  subject-matter  of  this  action,  until  about 
the  year  1890,  was  wild  marsh  land,  and  for 
most  of  the  time  under  water,  then  and  now 
unfit  for  cultivation  or  human  habitation. 
That  appellee  asserted  every  possible  act  of 
ownership  and  assumed  such  dominion  as  the 
quality  of  the  land  would  permit,  to  the  ex- 
clusion of  all  others  and  put  the  same  tc 
every  use  to  which  it  was  adapted,  and  that, 
too,  without  asking  permission,  and  in  dis- 
regard of  all  other  conflicting  claims.  It  ap- 
pears from  the' cross-complaint  that  William 
V.  Folley  received  a  deed  for  the  land  in 
1877,  and  the  answer  shows  that  up  to  the 
time  of  his  death,  more  than  20  years  since 
April,  1880,  he  never  did  anything  indicating 
a  claim  of  ownership  of  the  land,  nor  did  any 
other  person  deny  the  unconditional  claim 
of  ownership  appellee  during  all  that  time 
assorted.  The  sufficiency  of  the  answ»  is 
supported  by  Worthley  t.  Burbanks,  supra; 
CoUett  v.  Board,  119  Ind.  27,  21  N.  E.  329, 
4  L.  B.  A.  321 ;  May  v.  Dobblmi,  166  Ind.  831, 
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T7  N.  E.  353 ;  Webb  v.  BUodes,  28  Ind.  App. 
393,  61  N.  B.  735;  Wood  v.  Ripley,  27  Ind. 
App.  356,  61  N.  B.  608;  Burr  t.  Smith,  152 
Ind.  469,  53  N.  B.  469. 

In  support  of  the  motion  for  a  new  trial, 
It  is  Insisted  that  the  decision  of  the  court 
to  not  sustained  by  sufficient  evidence,  and 
that  the  court  erred  in  admitting,  over  ap- 
pellants' objection  certain  testimony  tending 
to  show  adverse  possession  of  the  land  by 
the  appellee.  In  support  of  these  assign- 
ments the  appellants  have  directed  our  at- 
tention to  certain  special  findings,  which,  it 
is  claimed,  are  not  sustained  by  the  evidence. 
We  have  carefully  read  the  evidence  disclos- 
ed by  the  record,  keeping  in  mind  appellants' 
contention,  and  we  think  it  sufficient  to  say 
that  it  would  be  a  waste  of  time  and  space 
to  take  np  each  finding  separately  and  quote 
evidence  of  which  there  is  an  abundance  to 
support  each  material  finding.  This  conclu- 
sion is  reached  on  the  theory  that  all  of  the 
evidence  before  the  court  was  properly  ad- 
mitted. 

Appellants  objected  to  all  evidence  tending 
to  show  title  In  appellee  by  adverse  posses- 
sion. The  question  of  the  admissibility  of 
this  evidence  Is  before  us.  We  are  convinced 
that  the  fourth  and  the  amended  fifth  para- 
graphs of  answer  proceed  upon  the  theory 
of  title  to  the  land  in  appellee  by  adverse 
possession,  continued  for  more  than  23  years. 
Under  these  paragraphs,  we  are  Inclined  to 
the  opinion  that  all  evidence  which  t«ided 
to  show  actual,  open,  and  notorious  posses- 
sion by  appellee,  under  a  claim  of  ownership, 
to  the  exclusion  of  all  others,  and  continuing 
for  the  statutory  period  of  20  years,  was 
dearly  admissible. 

The  doctrine  of  adverse  possession  is  as 
effectual  to  pass  title  to  the  occupant,  as 
though  he  had  acquired  it  from  the  true 
owner  by  a  conveyance  at  the  time  of  the 
commencement  of  his  possession,  and  it  is 
not  essential,  where  It  Is  shown  that  such 
possession  was  actual,  that  it  should  have 
been  under  color  of  title.  Wood  v.  Ripley, 
supra;  Wood  v.  Kuper,  150  Ind.  622,  50  N. 
E.  755:  Dyer  v.  ddrldge,  136  Ind.  654,  36 
X.  E.  522.  Each  of  the  parties  to  this  action 
are  able  to  trace,  by  regular  line  of  convey- 


ances, their  title  back  to  Robert  P.  Rankin, 
and  as  Robert  P.  Rankin,  the  common  source 
of  title,  executed  a  deed  in  the  line  under 
which  the  appellants  claim,  prior  to  the  deed 
in  the  chain  through  which  the  appellee 
claims,  It  is  argued  that  those  claiming  un- 
der the  second  conveyance  of  Robert  P.  Ran- 
kin were  estopped,  by  the  first  deed,  from 
asserting  adverse  possession,  on  the  theory 
that  the  possession  of  Robert  P.  Rankin  after 
the  first  deed  was  that  of  tenant  or  trustee 
of  the  grantee,  and  that  the  same  rule  ap- 
plied to  his  subsequent  grantees.  As  a  gen- 
eral rule,  the  contention  of  appellants  in  this 
particular,  Is  supported  by  reason  and  au- 
thority, for,  as  said  in  the  early  case  of  Flte 
T.  Doe,  1  Blackf.  127, 129:  "The  presumption 
always  is,  that  the  possession  is  in  accord- 
ance with  the  regular  title,  until  there  Is 
clear  and  positive  evidence  to  the  contrary." 
While  this  doctrine  is  preserved  In  the  deci- 
sions and  text-books,  another  principle,  equal- 
ly well  settled,  and  referred  to  In  the  case 
last  cited,  extends  the  rule  and  allows  the 
Inquiry  as  to  whether  that  possession  was 
hostile  to  the  title  of  the  grantor,  and  if  such 
possession  is  found  to  be  really  adverse  for 
the  full  statutory  period,  the  presumption  of 
possession  in  accordance  with  the  regular 
title  will  yield  to  that  shown  by  the  proof. 
1  Cyc.  1040;  Stevens  v.  Whltcomb,  16  Vt.  121 ; 
North  v.  Bamum,  12  Vt  205 ;  Abbett  v.  Page, 
92  Ala.  571,  9  South.  332;  Knight  v.  Knight, 
178  111.  553,  53  N.  B.  306;  Watson  v.  Gregg, 
10  Watts  (Pa.)  289,  36  Am.  Dec.  176;  Rey- 
nolds V.  Cathens,  50  N.  0.  437;  Pipher  v. 
Lodge,  4  Serg.  &  R.  (Pa.)  810;  Burkhalter  v. 
Edwards,  16  Ga.  593,  60  Am.  Dec.  744;  Smith 
V.  City  of  Osage,  80  Iowa,  84,  45  N.  W.  404. 
8  L.  R.  A.  633 ;  Waltemeyer  ▼.  Baughman,  63 
Md.  200;  Schwallback  v.  Chicago,  etc.,  Ry. 
Co.,  69  Wis.  292.  34  N.  W.  128,  2  Am.  St  Rep. 
740;  Id.,  73  Wis.  137,  40  N.W.  679;  Proprie- 
tors of  Kennebeck  Purchase  t.  Springer,  4 
Mass.  416,  3  Am.  Dec.  227;  Mannlx  v.  Rior- 
dan,  75  App.  Div.  135,  77  N.  Y.  Supp.  857; 
Pittsburgh,  etc.,  Ry.  Co.  t.  Stickley,  155  Ind. 
812,  58  N.  E.  192;  Davis  v.  Waggoner,  42 
Ind.  App.  115,  83  N.  B.  381,  84  N.  E.  1105. 
Judgment  affirmed. 
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SMITH  T.  MILLIKEN  BEOS.,  Inc. 

(Court  of  Appeals  of  New  Torit.    Nor.  16, 
1910.) 

1.  Appeai.  and  BJbbob   ((  501*)  —  QCZSTIOItB 

EEVIKWABIA— E2SCEPTI0NB. 

Questions  atffued,  but  not  presented  by 
any  exception  in  the  record  on  appeal  will  not 
be  considered. 

EEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2300-2305;    Dec.  Dig.  } 

2.  Appeai.  and  ESbkob  (§  900*)  —  Pbeshuf- 

TIONS— INJTIBY  TO  SeBTANT— NOTIOD— SUIII- 
CIENCT. 

A  notice  under  the  employer's  liability  act 
(Consol.  Laws,  c  31)  produced  by  the  servant 
on  the  trial  of  his  action  is  sufficient  to  create 
a  presumption  that  it  was  signed  by  him  or  in 
his  l>ehalf  within  the  meaning  of  the  statute, 
and  the  objection  that  it  was  not  signed  by  the 
servant  or  any  one  in  his  behalf,  but  was  signed 
in  typewriting  will  not  be  considered  where  the 
notice  has  not  l>een  presented  on  the  argument 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  909.*] 

8.  Masteb  and  Sebvant  <{  252*)— Esiflot- 
eb'b  LiABn-iTT  Act— Notice  of  Injubt— 
SunnciENOT. 

A  notice  of  a  personal  injury  to  a  semmt 
which  sets  forth  witn  necessary  completeness  the 
time,  place,  and  nature  of  the  Injuries,  and 
which  avers  that  the  injuries  were  caused  solely 
by  the  master's  negligence  in  that  his  foreman, 
exercising  superintendence,  negligently  conduct- 
ed himself  in  connection  with  acts  of  superin- 
tendence and  negligently  started  a  machine,  in- 
juring the  servant,  is  sufBcient  under  the  em- 
ployer's liability  act  (Consol.  Lews,  c.  31)  to  ap- 
prise the  master  of  the  cause  of  the  accident 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig-  (  806 ;   Dec.  Dig.  «  252.*] 

4.  Appeal  and  ESbbob  (i  242*)^Assi0NiacNTS 

OF   E^OB— QUEBTIORB    REVIEWABLE. 

Where,  by  consent  of  defendant,  rulings 
were  reserved  on  motions  at  the  close  of  plain- 
tiff's case  and  at  the  close  of  the  entire  case  to 
dismiss  the  complaint  and  for  a  nonsuit  on 
grounds  going  to  the  merits,  and  the  case  was 
submitted  to  the  jury,  and  after  verdict  defend- 
ant's counsel  moved  to  set  it  aside  on  the 
grounds  provided  in  Code  Civ.  Proc.  {  999,  and 
renewed  his  motion  to  dismiss  the  complaint, 
and  the  court  entertained  the  motion  and  re- 
served its  decision,  and  later  made  an  order  de- 
nying_  the  motion  to  set  aside  the  verdict  and 
ignoring  the  motion  to  dismiss,  defendant  had 
no  exceptions  resulting  from  liis  motion  to  dis- 
miss, but  .he  was  confined  to  such  exceptions  as 
might  be  argued  under  tiie  motion  for  new 
trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  242.*] 

B.  Masteb  and  Servant  (S  279*)- Injtjby  to 
Servant— Nequoence  —  Acts  of  Sufebin- 
tendence. 

In  an  action  under  the  employer's  liability 
•ct  (Consol.  Laws,  c.  31)  for  injuries  to  a  serv- 
ant, evidence  heJd  to  support  a  finding  of  negli- 
gence of  a  co-employ<  while  exerdsiog  acts  of 
superintendence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  973-880;    Dec.  Dig.   I 

&  Master  and  Sebvant  (i  189*)— Injubt  to 
Cebvaniv- NcouoENOB  —  Acts  of  Supebin- 
nCNDENOB— "Scpebintendent." 

The  mere  presence  of  a  superior  employA 

does  not  necessarily  prevent  a  subordinate  em- 


ployi  from  acting  aa  a  superintendent  wtthla 
the  employer's  liability  act  (Consol.  Laws,  c: 
31). 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  f  189.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6792.] 

7.  TbiAL  (i  253*)  — iNBTBUOnONS  — lONOBINO 

Evidence. 

An  instruction  in  an  action  for  injuries  to 
an  employe  caught  in  machineiy  which  seeks  to 
charge  the  employ^  with  the  absolute  duty  of 
getting  away  from  the  machinery  between  the 
time  he  heard  a  co-employ6  giving  an  order  to 
start  the  machinery  and  the  time  when  the  ma- 
chinery was  started,  and  which  malies  no  al- 
lowance for  the  possibility  that  the  employ* 
could  not  act  quickly  enough  to  escape  injury 
as  indicated  by  the  evidence,  was  properly  re- 
fused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent 
Dig.  H  618-623;  Dec  Dig.  |  263.*] 

Appeal  from  Supreme  Conrt,  Appellate  Dl> 
vision.  Second  Department 

Action  by  James  Smith  against  MUlilcen 
Bros.  From  a  judgment  entered  on  an  order 
of  the  Appellate  Division  (133  App.  Div.  903, 
117  M.  X.  Sapp.  286),  affirming  by  a  divided 
court  a  Judgment  for  plaintiff,  d^endant  ap- 
peals.   AiBrmed. 

Frank  V.  Johnson,  for  appellant.  Ihomaa 
J.  OTIelU,  for  respondent 

HISCOCK,  J.  The  action  Is  brought  under 
the  employer's  liability  act  (Consol.  Laws,  c 
31)  by  the  respondent  against  the  appellant, 
his  employer,  to'  recover  for  personal  injuries. 
The  latter,  at  its  plant  on  Staten  Island,  was 
engaged  in  Installing  and  adjusting  a  large 
machine  with  rollers  and  cogwheels,  designed 
for  straightening  iron  beams.  One  Miller 
was  the  superintendent  having  general  charge 
of  the  woric,  and  one  Smith  was  his  assistant, 
having  power  to  give  directions  to  plaintlfl 
and  other  employes.  On  the  occasion  of  the 
accident  Smith  directed  the  respondent  to 
readjust  a  certain  screw  for  the  purpose  of 
perfecting  the  operations  of  the  machine,  and 
while  he  was  engaged  in  this  work,  and 
standing  in  whole  or  part  on  a  cogwheel. 
Smith  directed  Miller,  who  was  manually 
operating  the  lever  by  which  the  machine 
conld  be  set  in  motion,  to  "go  ahead."  The 
result  was  that  Miller,  obeying  this  dlrectioa 
or  signal,  set  the  machine  in  motion  and  re- 
spondent was  Injnred. 

Counsel  for  the  appellant  has  advanced 
several  reasons  for  the  reversal  of  the  Judg- 
ment, to  which  r^ly  at  length  has  been 
made  by  the  learned  counsel  for  the  respond- 
ent; when  an  inspection  of  the  record  dls- 
doses  that  many  of  them  are  not  presented 
for  our  consideration  by  any  exception. 

The  first  of  those  reqniring  consideratloB 
involves  the  sufficiency  of  the  notice  served 
under  the  act  in  question.  When  this  was 
offered  In  evidence  no  objection  was  made  as 
now  argued  that  it  did  not  properly  state 
the  place  of  the  accident    The  only  ohjeo> 
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tlons  which  were  made,  and  which  require 
any  attisntlon  were  that  the  notice  was  not 
signed  by  the  plaintiff  or  any  one  else  In 
his  behalf,  bat  signed  In  typewriting,  and 
that  It  did  not  "comply  with  the  requirements 
as  laid  down  In  the  decisions,  the  cause  being 
stated  as  a  general  one  and  not  specifically." 
The  notice  Itself  has  not  been  presented  on 
the  argument  and,  therefore,  we  are  un- 
aware whether  It  was  signed  In  typewriting 
or  otherwise,  and,  furthermore,  I  do  not  re- 
gard that  as  material.  The  fact  that  the  no- 
tice was  produced  by  and  in  behalf  of  the 
respondent  on  the  trial  of  the  action  is  suffi- 
cient at  least  to  create  a  presumption  that 
it  WHS  signed  by  him  or  in  his  behalf  within 
the  meaning  of  the  statute.  The  second  ob- 
jection presents  a  closer  question.  The  no- 
tice Is  not  a  model  in  form,  and  Is  subject 
to  some  of  the  criticisms  which  were  express- 
ed In  Finnlgan  v.  N.  Y.  Contracting  Co.,  194 
N.  T.  244,  87  N.  B.  424,  21  L.  R.  A.  (N.  S.) 
238.  I  think,  however,  that  on  the  whole,  it 
Is  our  duty  to  uphold  It  So  far  as  this  ap- 
peal is  concerned  it  must  be  regarded  as  stat- 
ing with  all  necessary  completeness  the  time 
and  place  and  the  nature  of  the  injuries  re- 
ceived. Then,'  after  considerable  circumlocu- 
tion and  allegations  of  various  legal  defaults, 
it  does  finally  state  the  actual  cause  and 
manner  of  the  injury — "that  said  injuries 
were  caused  •  •  •  solely  by  your  (the  ap- 
pellant's) negligence,  •  •  •  in  that  your 
foreman  having  and  exercising  superintend- 
ence over  and  in  connection  with  me,  neg- 
ligently conducted  himself  in  connection  with 
said  acts  of  superintendence  and  negligently 
and  without  warning  started  the  machine  in 
connection  with  which  I  was  working,  as  a 
result  of  which  I  was  caught  in  the  gears 
and  received  the  injuries  aforesaid."  This,  I 
think,  apprised  the  employer  with  reasonable 
certain^  of  the  real  cause  of  the  accident 
The  material  thing  least  Identified  is  the  ma- 
chine on  which  respondent  was  working  and 
in  which  he  was  caught.  But  with  the  other 
details  which  are  given  of  time  and  place,  I 
do  not  regard  this  lack  of  deflniteness  as 
sufficiently  serious  to  invalidate  the  notice, 
within  the  cases  of  Bertolami  v.  United  En- 
gineering &  Contracting  Co.,  198  N.  Y.  71,  91 
N.  BL  267 ;  Hurley  v.  Olcott  198  N.  Y.  132,  91 
N.  E.  270;  Logerto  v.  Central  Building  Co., 
198  N.  Y.  390,  91  N.  B.  782. 

Both  at  the  close  of  the  plaintifTs  case  and 
at  the  close  of  the  entire  case  a  motion  was 
made  to  dismiss  the  complaint  and  for  a 
nonsuit  on  various  grounds  going  to  the 
merits  of  the  action.  With  the  consent  of 
the  defendant  in  each  Instance  the  ruling  on 
the  motion  was  reserved  and  the  case  was 
generally  submitted  to  the  jury.  The  ques- 
tions whether  Miller,  the  superintendent  who 
worked  the  lever,  and  Smith,  the  assistant 
who  gave  the  directions  which  resulted  in 
setting  the  machine  In  motion,  were  exercis- 
ing acta  of  superintendence  within  the  mean- 
ing of  the  statute  were  left  as  questions  of 


fact  to  the  Jury  and  no  exceptions  were  tak- 
en to  such  disposition.  Subsequently  when 
the  verdict  of  the  jury  had  been  rendered, 
appellant's  counsel  moved  to  set  aside  the 
verdict  on  the  various  gn^ounds  provided  in 
section  999  of  the  Code  of  Civil  Procedure,  and 
also  stated:  "i  *  •  •  rffliew  my  motion  to 
dismiss  the  complaint  as  previously  made 
and  undetermined."  The  court  entertained 
the  motion  and  again  reserved  its  decision 
and  later  an  order  was  made  denying  the 
motion  to  set  aside  the  verdict  and  for  a  new 
trial  and  ignoring  the  motions  for  a  nonsuit 
on  which  decision  had.been  reserved.  Under 
these  circumstances,  the '  appellant  has  no 
exceptions  resulting  from  his  motion  to  dis- 
miss the  complaint  and  Is  simply  confined  to 
such  exceptions  as  may  be  argued  under  the 
motion  for  a  new  trial. 

There  are  two  of  these  which  perhaps  pre- 
sent a  considerable  portion  of  the  questions 
which  were  ai^ed  on  the  motion  for  a  non- 
suit The  court  was  asked  to  charge  "that 
the  act  of  O.  E.  Smith,  whether  foreman  or 
assistant  foreman,  in  giving  the  signal  to 
start  the  machine  while  the  work  of  adjust- 
ing the  same  was  in  progress,  was  the  act 
of  a  coservant  and  not  the  act  of  the  defend- 
ant" Also  "that  the  defendant  is  not  liable 
for  the  negligence  of  C.  B.  Smith  in  signaling 
to  Millar  to  start  the  machine,  as  he  was 
not  at  the  time  performing  acts  of  superin- 
tendence within  the  employer's  liability  act 
but  a  mere  detail  of  the  work."  Exception 
was  taken  In  each  instance  to  the  refusal  of 
the  court  so  to  charge  and  thereby  is  fairly ' 
presented  the  Inquiry  whether  Smith  was  or 
by  the  jury  could  be  said  to  have  been  exer- 
cising superintendence  when  he  gave  the  direc- 
tions to  start  the  machine  which  resulted  In 
respondent's  injuries.  I  think  that  a  jury 
could  have  been  permitted  to  say  that  he  was 
exercising  such  acts  of  superintendence,  and 
that  therefore  the  requests  were  properly  de- 
nied. 

There  was  evidence  that  Miller,  the  super- 
intendent, directed  respondent  to  obey  the 
orders  of  Smith,  and  that  be  had  been  doing 
so  for  some  time.  While  Miller  had  charge 
of  a  large  number  of  men.  Smith  also  had 
charge  of  a  considerable  number  who  were 
subject  to  his  orders,  and  some  or  all  of 
whom  were  engaged  at  the  time  in  work  up- 
on this  machine.  He  directed  the  respondent 
what  to  do  at  the  time  he  was  injured,  and 
he  was  occupying  a  position  on  the  machine 
where  he  could  observe  the  work  which  was 
being  done  and  give  directions  in  connection 
therewith,  while  Miller,  who,  generally  speak- 
ing, was  his  superior,  was  on  this  occasion 
engaged  In  performing  part  of  the  manual 
labor  connetited  with  adjusting  the  machine, 
and  was  not  giving  any  orders. 

Smith,  who  was  called  as  a  witness  by  the 
defendant  save  some  testimony  which  is  Im- 
portant in  determining  his  status  at  the  time 
of  the  accident  After  testifying  that  he  was 
assistant   foreman   he   stated,   referring   to 
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the  time  of  tbe  accident:  "At  tliat  time  I  liad 
twenty-five  to  thirty  men  under  me  on  this 
Job.  I  received  my  orders  from  Mr.  MiUer 
and  handed  them  to  them.  If  I  saw  any- 
thing to  be  done  I  would  not  go  and  aslc  Mr. 
Miller  about  It  I  was  their  boss.  •  •  • 
I  wa^  standing  up  on  top  of  the  macliine  be- 
tween the  housing ;  directly  back  of  me  was 
Mr.  Evans,  and  Mr.  Smith  was  on  the  other 
side  of  the  machine  adjusting  one  of  tbe 
rolls.  *  *  *  I  was  stooping  down  in  be- 
tween the  housing  watching  a  roll  as  it  was 
being  shoved  over.  When  It  got  far  enough, 
I  told  Mr.  Evans,  who  was  directly  back  of 
me,  that  it  was  far  enough,  and  I  also  told 
Mr.  Miller  to  start  up;  *  •  •  that  the 
roll  was  all  right  to  go  ahead  and  straighten 
the  l)ar.  »  •  •  He  (Mr.  Evans)  then  got 
off  and  I  gave  the  command  again,  and  Mr. 
Miller  started  the  machine  one  point"  In 
my  opinion  this  evidence,  with  other  testi- 
mony, permitted  the  Jury  to  say  that  al- 
though, generally  speaking,  Miller  was  the 
superior,  on  this  occasion  and  for  the  time 
being  he  had  al>dicated  his  position  of  com- 
mand and  was  devoting  himself  to  purely 
manual  work,  while  the  man  who  was  ordi- 
narily his  assistant  and  subordinate  was  act- 
ing as  superintendent  in  overseeing  the  work 
which  was  going  on  and  determining  when 
one  step  in  the  adjustment  of  the  machine 
had  been  completed,  .and  when  the  next  one 
should  be  taken.  It  permitted  the  Jury  to 
take  the  view  that  this  was  superintendence 
rather  than  the  one  urged  by  the  appellant 
that  Miller  was  acting  as  superintendent,  and 
that  Smith's  directions  were  merely  a  signal 
to  be  passed  on  by  Miller.  Ouilmartin  v. 
Solvay  Process  Co.,  189  N.  T.  480,  82  N.  B. 
725 ;  Gallagher  y.  Newman,  180  N.  Y.  444,  83 
N.  E.  480. 

The  mere  presence  of  a  superior  does  not 
necessarily  prevent  a  subordinate  from  act- 
ing as  a  superintendent  This  is  apparent 
and  the  principle  was  practically  involved 
and  settled  in  Andersen  v.  Penn.  Steel  Co., 
wherein  a  Judgment  for  the  plaintiff  was  af- 
firmed. 197  N.  Y.  606,  81  N.  E.  1100.  In 
that  case  the  intestate  was  killed  through  the 
alleged  negligence  in  superintendence  of  one 
Lannon,  who  was  a  mere  "pusher"  or  fore- 
man of  a  gang  of  men  in  removing  some  steel 
work  In  connection  with  Blackwell's  Island 
bridge,  while  one  Wright  was  foreman  in 
general  charge.  The  court  was  asked  to 
charge  "that  if  they  find  Wright  the  fore- 
man, was  present  at  the  time  of  the  accident 
Lannon  cannot  be  treated  as  superintendent 
within  the  meaning  of  the  law."  It  declined 
so  to  do,  and  instead  charged:  "If  Wright 
was  present  and  engaged  in  superintendence 
of  this  particular  work  upon  which  the  de- 
cedent was  engaged  at  the  time  of  the  acci- 
dent then  they  cannot  find  that  Lannon  was 
there  acting  as  superintendent"    This  was 


excepted  to,  and,  of  course,  approved  by  the 
affirmance  of  the  Judgment 

Complaint  is  also  made  because  the  court 
refused  to  charge  "that  if  tbe  words  'All 
right,  go  ahead,'  or  similar  ones,  were  al- 
ways used  to  start  the  machine,  plaintiff 
having  heard  these  words  shouted  by  C.  EL 
Smith,  and  luowing  that  immediately  there- 
after the  machine  would  be  started,  was 
bound  to  step  off  the  gearing  to  a  place  of 
safety,  and  if  be  failed  to  do  so,  and  as  a 
result  of  such  failure  be  was  Injured,  he  can- 
not recover,  as  he  was  guilty  of  contributory 
negligence."  One  trouble  with  this  request 
is  that  it  sought  to  charge  the  respondent 
with  the  absolute  duty  of  getting  off  tbe 
gears  between  the  time  he  heard  Smith  give 
the  order  to  go  ahead  and  the  time  when  the 
machine  was  started.  It  makes  no  allowance 
for  the  possibility  that  be  could  not  do  this 
quickly  enough  to  escape  injury,  and  the  evi- 
dence indicates  that  the  latter  was  the  fact 

I  recommend  tliat  the  Judgment  be  af-< 
firmed,  with  costs. 

CULLBN,  C.  J.,  and  OBAY,  WERNEB, 
WILLABD  BARTLETT,  and  CHASE,  JJ., 
concur. 

Judgment  affirmed. 


(200  N.  Y.  41) 

VON  BBEMEN  et  al.  T.  MacMONNIBS  et  al. 
(Conrt  of  Appeals  of  New  York.    Nov.  22, 1810.) 

1.  Oooo  Wnx  ({  6*)— Sau>— CoNSTBucnoit  of 

CONTBAOT. 

Where  the  law  gives  the  term  "good  will," 
as  used  in  an  instrument  transferring  a  bnsi' 
ness,  a  definite  meaning,  it  mast  be  presumed 
that  that  meaning  was  intended  in  the  contract 
of  sale. 

[Ed.  Note.— For  other  cases,  see  Good  Will, 
Cent  Dig.  $1  2-5 ;  Dec.  Dig.  §  6;»  Contracts, 
Cent  Dig.  I  920.] 

2.  Good  Wnx  (§  6*)— Bight  to  Casbt  on 

BUSINBSS. 

Though  a  business  is  transferred,  together 
with  the  good  will  thereof,  tbe  assignor  may 
carry  on  a  similar  business  in  the  same  local- 
ity, m  tlie  al}sence  of  an  express  agreement  not 
to  do  BO. 

[Bid.  Note.— For  other  cases,  see  Good  Will, 
Cent.  Dig.  §§  2-5 ;  Dec.  Dig.  J  6  ;•  Contracts, 
Cent  Dig.  §  920.] 

3.  Good  Wild  (J  6*)— Tbansfeb— Efficct. 

Where  the  good  will  of  a  business  is  trans- 
ferred by  the  assignor's  voluntary  act  and  not  by 
operation  of  law,  the  vendor  may  not  thereafter 
compete  with  the  purchaser,  by  soliciting  trade 
from  the  customers  of  the  old  business,  though 
he  may  sell  to  such  customers  without  solicit- 
ing, though  they  were  on  a  list  of  customers 
compiled  by  the  old  firm  and  abstracted  by  the 
vendor. 

[Ed.  Note.— For  other  cases,  see  Good  Will, 
Cent.  Dig.  |§  2-5;  Dec  Dig.  J  6;*  Contracts, 
Cent.  Dig.  §  820.] 

4.  Good  Will  (8  6*)— Tbansfkb— Voluntabt 
Transits. 

Tbe  fact  thaf  the  transfer  of  a  business,  to- 
gether with  its  good  will,  by  a  oopartnenliip 
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waa  made  only  a  few  weeks  before  die  actual 
tenninatioii  of  the  partnenhip,  and  to  prevent 
the  liquidation  of  the  buaineas,  would  not  make 
the  nie  of  the  good  will  compulsory  and  not  toI- 
nntary,  within  the  rule  that  the  yoluntaty  sale 
of  the  good  will  of  a  business  excludes  the  yen- 
dor  from  soliciting  trade'from  the  customers  of 
the  old  business. 

[Ed.  Note.— For  other  cases,  see  Good  Will, 
Cent  Dig.  H  2-5;  Dec.  Dig.  {6;*  Contracts, 
Cent  Dig.  r»20.] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  Henry  Von  Bremen  and  another 
against  Frank  MacMonnies  and  another. 
From  a  Judgment  of  the  Appellate  Division 
(138  App.  Div.  319,  122  N.  X.  Supp.  1087), 
afflnning,  as  modified,  a  Judgment  for  plain- 
tiffs, they  appeal,  by  permission,  on  certified 
questiona.    Questiona  answered. 

See,  also,  139  App.  DIt.  905,  123  N.  Y. 
Supp.  1146. 

The  order  granting  leave  to  appeal  oertl- 
fled  the  following  questions : 

First  Whether,  upon  the  facts  found  In 
ibis  case,  the  plalntlfts  are  entitled  to  an 
Injunction  against  the  defendants  restraining 
them  from  soliciting  the  trade  of  the  cus- 
tomers and  the  persons,  firms,  and  corpora- 
tions who  purchased  merchandise  from  the 
firm  of  Von  Bremen,  MacMonnles  &  Co.,  of 
which  the  plaintiff  Von  Bremen  and  the  de- 
fendants were  copartners.  Second.  Whether, 
upon  the  facts  found  in  this  case,  the  plain- 
tUfs  are  entitled  to  an  Injunction  against  the 
defendants  restraining  them  from  soliciting 
the  trade  of  the  persons,  firms,  and  corpora- 
tions named  on  the  list  of  trade  established 
by  the  firm  of  Von  Bremen,  MacMonnles  ft 
Co.,  and  abstracted  by  the  defendants,  as 
found  by  the  court  In  its  decision.  Third. 
Whether,  upon  the  facts  found  in  this  case, 
the  plaintiffs  are  entitled  to  an  injunction 
against  the  defendants  restraining  them  from 
dealing  with,  or  selling  merchandise  to,  the 
customers  and  the  p^-aons,  firms,  and  cor- 
porations purchasing  merchandise  from  the 
firm  of  Von  Bremen,  MacMonnles  &  Co.,  of 
which  the  plaintiff  Von  Bremen  and  the  de- 
fendants <were  copartners.  Fourth.  Wheth- 
er, upon  the  facts  found  in  this  case,  the 
tdaintlfls  are  entitled  to  an  injunction  against 
the  defendants  restraining  them  from  deal- 
ing with,  or  selling  merchandise  to,  the  per- 
sons, firms,  and  corporations  mentioned  on 
the  list  of  trade,  compiled  by  the  firm  of  Von 
Bremen,  MacMonnles  ft  Co.,  and  abstracted 
by  the  defendants  as  found  by  the  court  in  its 
decision.  Fifth.  Whether,  upon  the  facts 
found  in  this  case,  the  plaintiffs  are  entitled 
to  an  injunction  against  the  defendants  re- 
straining them  from  dealing  with,  or  selling 
merchandise  to,  the  persons,  firms,  and  cor- 
porations who  were  customers  of  or  pur- 
chased merchandise  from  the  firm  of  Von 
Bremen,  MacMonnles  ft  Co.,  of  which  the 
plaintiff  Von   Bremen   and  the  defendants 


were  copartners,  and  whose  trade  was  solicit- 
ed by  the  defendants  since  selling  their  in- 
terests in  the  said  fltm  to  the  plaintiff  Von 
Bremen.  Sixth.  Whether,  upon  the  facts 
found  in  this  case,  the  plaintiffs  are  entitled 
to  an  injunction  against  the  defendants  re- 
straining them  from  dealing  with,  or  selling 
merchandise  to,  the  persons,  firms,  and  cor- 
porations mentioned  on  the  list  of  trade  com- 
piled and  established  by  the  firm  of  Von 
Bremen,  MacMonnles  ft  Co.,  abstracted  by 
the  defendants,  as  found  by  the  court  In  iter 
decision,  whose  trade  has  been  solicited  by 
the  defendants. 

Gustav  Liange,  Jr.,  for  appellants.    George 
W.  Titcomb,  for  respondents. 

WILliARD  BAKXLBXT,  J.  (after  stat- 
ing the  facta  as  above).  On  May  10,  1904, 
one  of  the  plaintiffs,  Henry  Von  Bremen, 
and  the  defendants  Frank  MacMonnles  and 
I  William  Von  Elm  entered  into  a  copartner- 
ship under  the  firm  name  of  Henry  \<m 
Bremen  ft  Co.,  subsequently  changed  to  Von 
Bremen,  MacMonnles  ft  Co.,  for  the  trans- 
action of  an  importing  and  commission  busi- 
ness in  buying,  taking  on  commission,  and 
selling  all  sorts  of  fancy  groceries,  which 
copartnership  by  the  terms  of  the  agreement 
was  to  continue  until  the  30th  day  of  April, 
1909.  On  February  10,  1900,  the  defendants 
sold  to  the  plaintiff  Henry  Von  Bremen  "all 
their  right,  title,  and  Interest  in  all  the  as- 
sets, good  will,  trade-marks,  and  other  prop- 
erty of  every  name  and  nature  wheresoever 
located  of  the  firm  of  Von  Bremen,  Mac- 
Monnles ft  Co.,  together  with  all  debts  and 
things  in  action  due  or  owing  by  or  from 
any  person  or  corporation  to  said  firm."  The 
consideration  for  this  transfer  was  the  pay- 
ment of  $44,000,  which  was  $1,500  more  than 
the  book  value  of  the  property  transferred. 
There  was  no  specific  valuation  of  the  good 
will.  The  plaintiffs  Henry  Von  Bremen  and 
Herman  T.  Asche,  under  the  firm  name  of 
Von  Bremen,  Asche  ft  Co.,  have  succeeded  to 
the  business  thus  purchased  by  the  plaintiff 
Henry  Von  Bremen  individually,  ffliortly 
after  his  purchase,  the  defendants  formed  a 
partnership  under  the  firm  name  of  MacMon- 
nles ft  Von  Blm  for  the  transaction  of  a  slmi- 
lar  business  in  fancy  groceries.  In  the  com- 
petition which  thus  arose  the  defendants 
have  done  or  threatened  to  do  various  acts 
which  the  plaintiffs  contend  have  a  tendency 
to  lessen  or  destroy  the  good  will  of  the  busi- 
ness which  they  acquired  from  the  defend- 
ants by  means  of  the  transfer  which  has 
been  mentioned.  QThe  present  suit  was 
brought  to  enjoin  such  acts.  The  trial  court, 
by  its  interlocutory  Judgment,  granted  a  por- 
tion but  not  the  whole  of  the  relief  for  which . 
the  plaintiffs  prayed.  It  enjoined  the  de- 
fendants from  using  the  cable  address  of  the 
old  firm,  which  was  "MacMonnles;''  from 
using  a  list  of  2,200  dealers  in  fancy  gro- 
ceries which  had  been  complied  by  the  old 


*Var  otksr  eases  sss  sama  toplo  and  lectton  NUMBER  in  Deo.  Dig.  ft  Am.  Dlx.  K»j  No.  Series  ft  Rep'r  Inde^l^ 


188 


98  NOBTHBASTBRN  BBPORTEB. 


CN.T, 


firm;  and  from  Tudng  labels,  brands,  trade- 
marks, bottles,  tins,  and  other  packages,  snch 
as  were  ezclnslrely  owned  or  controlled  by 
the  old  firm.  The  Interlocutory  Indgment 
also  directed  an  accounting  for  the  profits 
realized  by  the  defendants  and  an  assess- 
ment of  the  damages  sustained  by  the  plaln- 
UfTs. 

Upon  their  appeal  to  the  Appellate  Divi- 
sion, the  plaintUTs  obtained  some  additional 
relief,  but  still  not  as  much  as  they  desired. 
The  injunction  granted  at  Special  Term  was 
extended  so  as  to  enjoin  the  defendants  from 
Bollciting  the  agency  for  the  sale  of  articles 
of  which  the  old  firm  had  the  exclusive  agen- 
cy and  from  soliciting  orders  for  goods  pack- 
ed under  special  labels,  trade-marks,  and 
brands  devised  for  the  old  firm  for  special 
customers.  On6  member  of  the  Appellate 
Division  thought  that  the  defendants  should 
also  be  restrained  from  soliciting  any  of  the 
customers  of  the  old  firm,  but  a  ibajority  of 
the  court  refused  to  go  as  far  as  this.  The 
principal  question  presented  by  the  plain-, 
tiffs'  appeal  to  this  court  is  whether  the  in- 
junction should  be  thus  extended. 

The  answer  to  this  question  depends  upon 
the  meaning  to  be  given  to  the  term  "good 
will"  In  the  transfer  of  the  business  of  the 
old  firm  of  Von  Bremen,  MacMonnies  &  Co. 
to  the  plaintiff  Henry  Von  Bremen  on  Febru- 
ary 10,  190d.  If  the  law  assigns  a  definite 
meaning  to  the  term  as  used  or  implied  in 
the  voluntary  transfer  of  a  business,  it  must 
be  presumed  that  such  was  its  signification 
in  this  contract  We  have  to  inquire,  then, 
what  are  the  restraints  which  the  law  Impos- 
es upon  the  assignor  of  the  good  will  of  a 
business,  who  transfers  the  same  voluntarily, 
and  not  as  the  result  of  bankruptcy  proceed- 
ings or  under  like  compulsion. 

The  principal  definitions  of  good  will  were 
fully  stated  and  discussed  by  Judge  Vann  in 
People  ex  rel.  A.  J.  Johnson  Co.  v.  Roberts, 
169  N,  X.  70.  53  N.  B.  685,  45  L.  B.  A.  126, 
and  It  is  not  necessary  to  repeat  that  state- 
ment or  discussion  here.  Of  all  the  note- 
worthy definitions  the  narrowest  Is  probably 
that  of  Lord  BIdon,  who.  In  1810,  defined 
good  will  as  "the  probability  that  the  old 
customers  will  resort  to  the  old  place." 
Cnittwell  V.  Lye,  17  Vesey,  Jr.,  335,  346.  On 
the  other  hand,  one  of  the  broadest  defini- 
tions Is  that  suggested  in  1859  by  Vice  Chan- 
cellor Page-Wood,  who  declared  that  good 
will  Included  "all  that  good  disposition  which 
customers  entertain  towards  the  house  of 
business  identified  by  the  particular  name  or 
firm,  and  which  may  induce  them  to  con- 
tinue giving  tb^r  custom  .to  it"  Again,  he 
said:  "Good  will  must  mean  either  advan- 
tage •  •  •  that  has  been  acquired  by 
the  old  firm  In  carrying  on  its  business, 
whether  connected  with  the  premises  In 
which  the  basinesB  was  previously  carried  on 
or  with  the  name  of  the  late  firm  or  with 
any  other  matter  carrying  with  It  the  bene- 


fit of  the  business."  Chnrton  t.  Douglas,  2 
M.,  D.  &  De  O.  294. 

Whatever  definition  of  good  will  may  be 
adopted,  however,  it  appears  to  have  been 
uniformly  held  that  in  case  of  a  transfer 
thereof,  the  assignor,  in  the  absence  of  an  ex- 
press agreement  to  the  contrary,  may  carry 
on  a  similar  business  in  the  same  locality. 
The  question  which  has  given  most  trouble 
to  the  courts  In  such  cases  has  related  to  the 
right  of  the  vendor  of  the  good  will  to  solicit 
business  from  the  customers  of  the  old  firm. 
In  Bngland  the  controversy  on  this  subject 
extends  from  the  case  of  Labouchere  v.  Daw- 
son -(Law  Beports  [13  Bqnity]  S22),  decided 
by  Lord  RomUly,  Master  of  the  Bolls,  in  1872, 
to  Trego  v.  Hunt  (Law  Beports,  1S96  [Ap- 
peal Cases]  7),  decided  by  the  House  of  Lords 
in  1885.  Labouchere  v.  Dawson  was  the  case 
of  a  sale  of  a  brewery  business  upon  the 
death  of  one  of  two  partners.  The  surviving 
partner  set  up  business  as  a  brewer — there 
being  no  stipulation  to  prevent  him  from  so 
doing — and  solicited  orders  from  customers 
of  the  old  firm.  Lord  Bomilly  held  that  al- 
though he  might  go  into  the  brewing  business 
himself  and  publicly  advertise  that  business, 
he  could  not  lawfully  apply  to  any  cust(»ner 
of  the  old  firm,  "either  privately  by  letter,  per- 
sonally, or  by  a  traveler,  asking  such  cus- 
tomer to  deal  with  the  defendant  and  not 
with  the  plaintiffs."  Another  dlBttngai^ed 
Master  of  the  Rolls,  Sir  George  Jessel,  laid 
down  the  same  rule  in  Oinesi  v.  Cooper  & 
Go.  (14  Chancery  Division,  BOS),  decided  In 
1880,  and  went  still  further,  declaring  that 
he  was  prepared  to  hold,  if  the  question  had 
been  raised,  that  the  assignor  of  the  good 
will  conld  not  even  deal  with  the  customers 
of  the  old  firm,  although  they  came  to  him 
unsolicited.  The  same  learned  Judge  car- 
ried this  view  of  the  law  into  effect  in  a  sub- 
sequent case  (Leggott  v.  Barrett,  15  Chancery- 
Division,  SOSi,  where  he  granted  an  injunc- 
tion which  forbade  the  vendor  of  a  business 
not  only  from  soliciting  trade  from  the  cus- 
tomers of  the  former  firm,  but  also  from  deal- 
ing with  such  customers  at  all.  The  Court 
of  Appeal,  bowevOT,  vacated  the  latter  part 
of  the  injunction.  Shortly  afterward  the 
same  court  held  that  the  doctrine  of  La- 
bouchere V.  Dawson,  supra,  against  the  solici- 
tation of  business  from  customers  of  the  for- 
mer concern  did  not  apply  and  should  not  be 
extended  to  cases  of  compulsory  alienation, 
so  that  'if  the  assignees  of  a  bankrupt  sell 
his  business  and  good  will  the  purchaser 
cannot  restrain  the  bankrupt  either  from 
commencing  a  similar  business  himself  or 
from  soliciting  his  old  customers  to  deal  with 
him  in  his  new  business."  Walker  v.  Mott- 
ram,  19  Chancery  Division,  356. 

Although  the  decision  last  cited  apparent- 
ly sanctioned  the  rule  laid  down  in  La- 
bouchere V.  Dawson,  the  doctrine  of  that 
case  was  distinctly  overruled  by  two  out  of 
the  three  Judges  of  the  (Tourt  of  Appeal 
(Baggallay  and  Colton,  U^J^f^^^^if^f^ni- 
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ley,  L.  J.)  In  Pearson  ▼.  Pearson  (27  Chan- 
cery DlTlslon,  145),  decided  In  1884.  The 
role  that  the  vendor  of  a  partnership  busi- 
ness may  not  solicit  trade  from  the  customers 
of  the  old  firm  was  rejected  and  an  injunc- 
tion which  had  been  granted  prohibiting  such 
solicitation  was  dissolved  upon  appeal.  The 
law  as  thus  declared  remained  unquestloucd 
for  more  tlian  10  years.  It  was  during  this 
period  that  the  case  of  Marcus  Ward  &  Co. 
V.  Ward,  15  N.  X.  Supp.  913,i  was  decided  by 
the  General  Term  of  the  Supreme  Court 
in  the  First  Department,  expressly  following 
Pearson  ▼.  Pearson  as  the  latest  expression 
of  judicial  opinion  in  England  on  the  sub- 
ject. The  question  does  not  appear  ever  to 
liave  reached  this  court  until  now.  It  Anal- 
ly went  to  the  House  of  Lords  in  1895,  in  the 
case  of  Trego  v.  Hunt  (Law  Reports,  1896 
[Aitpeal  Cases]  7),  where  it  received  elaborate 
consideration  in  opinions  by  Lord  HerscheU, 
Lord  Macnaghten,  and  Lord  Davey,  resulting 
In  a  disapproval  of  the  decision  of  the  Court 
of  Appeal  in  Pearson  ▼.  Pearson  and  a  resto- 
ration of  the  doctrine  of  Labouchere  v.  Daw- 
son. 

The  snbstance  of  the  decision  of  the  House 
of  Lords  in  Trego  t.  Hunt  may  be  briefly 
stated.  The  sale  of  the  good  will  of  a  busi- 
nesa,  even  wh&x  the  vendor  himself  Is  a  par- 
ty to  the  contract,  does  not  impose  upon  him 
any  obligation  to  refrain  frmn  carrying  on  a 
trade  of  the  same  nature  as  before.  The  ob- 
ligations imposed  upon  the  vendor  lu  the  case 
of  the  sale  of  the  good  will  are  not  neces- 
sarily the  same  under  all  circumstances. 
Lord  HerscheU  conceded  it  to  be  the  settled 
law  that  whenever  the  good  will  of  a  bnslness 
was  sold  the  vendor  did  not,  by  reason  only 
of  tliat  sale,  come  under  a  restriction  not  to 
cany  on  a  competing  business.  In  cases 
where  a  partnership  has  been  dissolved  by 
effluxion  of  time  or  death,  he  thought  it 
would  be  absurd  to  hold  that  those  who  for- 
merly constituted  the  firm  or  their  survivors 
should  be  restrained  from  carrying  on  what 
trade  they  pleased.  But  It  does  not  follow 
'^at  because  a  man  may  by  his  acts  invite 
all  men  to  deal  with  him,  and  so  amongst  the 
rest  of  mankind  invite  the  former  customers 
of  the  firm,  he  may  use  the  knowledge  which 
he  has  acquired  of  what  persons  were  cus- 
tomers of  the  old  firm  in  order,  by  an  ai^peal 
to  them,  to  seek  to  weaken  their  habit  of 
dealing  where  they  have  dealt  before,  or 
wtiatever  else  binds  them  to  the  old  business, 
and  so  to  secure  their  custom  for  himself. 
•  •  •  It  ta  true  that  those  who  were  for- 
mer customers  of  the  firm  to  which  he  be- 
longed may  of  their  own  accord  transfer 
their  custom  to  him;  but  this  Incidental  ad- 
vantage is  unavoidable  and  does  not  result 
from  any  act  of  his.  •  •  •  But  when  he 
specifically  and  directly  appeals  to  those  who 
were  customers  of  the  previous  firm  he  seeks 


'  Baportcd  In  full  In  tbe  New  York  Sapplement; 
Teported  aa  ■  memontndam  decision  wltboat  opln- 
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to  take  advantage  of  the  connection  previous- 
ly formed  by  his  old  firm  and  of  the  knowl- 
edge of  that  connection  wMch  he  has  pre- 
viously acquired  to  take  that  which  consti- 
tutes the  good  will  away  from  the  persons 
to  whom  it  has  been  sold  and  to  restore  it 
to  himself."  Lord  Herschell  deemed  it  im- 
material to  consider  whether,  on  the  sale  of 
a  good  will,  "the  obligation  on  the  part  of 
the  vendor  to  refrain  from  canvassing  the 
customers  is  to  be  regarded  as  based  on  the 
principle  that  he  is  not  entitled  to  depreciate 
that  which  he  has  sold  br  as  arising  from 
an  Implied  contract  to  abstain  from  any  act 
intended  to  deprive  the  purchaser  of  that 
which  has  been  sold  to  him  and  to  restore  it 
to  the  vendor."  He  was  satisfied  that  the 
obligation  existed  and  that  it  ought  to  be  en- 
forced by  a  court  of  equity. 

Lord  Macnaghten,  In  his  opinion  in  Trego 
V.  Hunt,  thus  summarizes  the  various  ways 
in  which  the  doctrine  of  Labouchere  v.  Daw- 
son may  be  supported:  "A  man  may  not  dero- 
gate from  his  own  grant;  the  vendor  is  not 
at  liberty  to  destroy  or  depreciate  the  thing 
which  he  has  sold;  there  is  an  Implied  cove- 
nant, on  the  sale  of  good  wiU,  that  the  ven- 
dor does  not  solicit  the  custom  which  he  has 
parted  with;  It  would  be  a  fraud  on  the  con- 
tract to  do  so.  These,  as  it  seems  to  me,  are 
only  different  terms  and  glimpses  of  a  propo- 
sition which  I  take  to  be  elementary.  It  la 
not  right  to  profess  and  to  purport  to  sell 
that  which  you  do  not  mean  the  purchaser 
to  have;  it  is  not  an  honest  thing  to  pocket 
the  price  and  then  to  recapture  the  subject 
of  sale;  to  decoy  it  away  or  call  it  back  be- 
fore the  purchaser  has  had  time  to  attach  it 
to  himself  and  make  it  his  very  own." 

The  good  will,  which  the  owner  thereof 
parts  with  in  invltum,  as  in  bankruptcy  pro- 
ceedings or  by  operation  of  law,,  as  In  the  liq- 
uidation of  a  partnersbip  by  the  lapse  of  time 
or  its  termination  pursuant  to  the  articles  of 
copartnership,  is  a  lesser  property  than  the 
good  will  which  Is  the  subject  of  a  voluntary 
sale  and  transfer  by  the  owner  for  a  valuable 
consideration.  In  the  first  class  of  cases  the 
former  owner  remains  under  no  legal  obliga- 
tion restricting  competition  on  his  part  in 
the  slightest  degree;  in  the  second  class  of 
cases  the  former  owner,  by  his  voluntary  act 
of  sale,  has  excluded  himself  from  competing 
with  the  purchaser  of  the  good  will  to  the 
extent  of  having  Impliedly  agreed  that  he 
will  not  solicit  trade  froqi  customers  of  the 
old  business.  To  this  extent  this  good  will 
Is  a  more  valuable  property  than  the  good 
will  of  a  business  which  goes  to  a  trustee  In 
bankruptcy  or  a  receiver  or  survivor  of  a 
partnersbip  in  liquidation.  The  good  will 
which  is  the  subject  of  a  voluntary  sale  Is, 
therefore,  a  different  thing  from  the  good 
will  which  the  owner  parts  with  perforce  or 
under  compulsion.  This  is  a  necessary  im- 
plication from  the  principle  upon  which 
Labouchere  v.  Dawson  and  Trego  t.  Hunt 
were  decided.  ^ g,.^^^  ^^  vjvj^^^iC 
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The  necessity  for  the  distinction  which  the 
law  thuB  makes  may  readily  be  Illustrated. 
If  the  sale  of  the  good  will  upon  the  ordina- 
ry dissolution  and  liquidation  of  a  partner- 
ship Imported  the  same  obligation  as  that 
which  arises  upon  a  voluntary  sale,  not  to 
solicit  trade  from  customers  of  the  old  firm, 
merchants  who  had  been  in  trade  as  partners 
of  undesirable  associates  would  constantly 
find  themselves,  by  the  mere  fact  of  the  dis- 
solution of  the  firm  they  desired  to  leave,  dis- 
qualified from  seeking  future  business  from 
those  who  might  be  their  most  desirable  cus- 
tomers. Such  a  restriction  should  be  Imposed 
and  Is  imposed  only  when  the  transfer  of  the 
good  will  is  a  free,  affirmative  act,  and  is 
made  under  such  circumstances  that  it  would 
be  bad  faith  on  the  part  of  the  vendor  to 
avail  himself  as  against  the  vendee  of  any 
special  knowledge  or  advantage  derived  by 
him  from  the  business  whose  good  will  he 
has  voluntarily  sold. 

Courts  of  high  repute  In  this  country  have 
adopted  the  same  view  as  that  of  the  House 
of  Lords  In  Trego  v.  Hunt  in  reference  to 
the  right  of  a  voluntary  assignor  of  the  good 
will  of  a  business  to  solicit  trade  from  old 
customers.  It  obtains  In  Massachusetts,  New 
Jersey,  Michigan,  Rhode  Island,  Illinois',  and 
Pennsylvania.  Hutchinson  v.  Nay,  187  Mass. 
262,  72  N.  K.  974,  68  L.  R.  A.  186,  105  Am. 
St.  Rep.  390;  Newark  Coal  Co.  v.  Spangler, 
54  N.  J.  Eq.  3M,  34  Atl.  932 ;  Myers  v.  Kal- 
amazoo Buggy  Co.,  54  Mich.  215,  19  N.  W. 
961,  20  N.  W.  645,  52  Am.  Rep.  811;  Zantur- 
jian  V.  Boomazlan,  25  R.  I.  151,  55  Atl.  109; 
Ranft  V.  Relmers,  200  UL  386,  65  N,  B.  720, 
60  L.  R.  A.  291;  Wentzel  v.  Barbin,  189  Pa. 
502,  42  Atl.  44.  Connecticut  seems  to  be  the 
only  state  In  which  a  court  of  last  resort  has 
entertained  a  contrary  view.  Cottrell  v.  Bab- 
cock  P.  P.  M.  Co.,  54  Conn.  122,  6  AU.  791. 
The  rule  thus  sanctioned  in  England  and  in 
so  many  states  of  the  Union  commands  our 
approval,  and  we  feel  bound  to  give  it  our 
assent  in  answering  the  questions  certified 
to  us  In  the  present  case. 

It  is  suggested  In  the  opinion  of  the  Ap- 
pellate Division  that  the  sale  of  the  good  will 
in  this  case  was  not  really  voluntary,  but 
should  be  regarded  as  compulsory  inasmuch 
as  it  merely  anticipated  by  a  few  weeks  the 
actual  termination  of  the  copartnership  and 
was  made  as  an  alternative  of  a  liquidation. 
It  seems  to  us,  however,  under  the  findings, 
that  It  must  be  deemed  to  have  l>een  a  volun- 
tary transaction  no  matter  how  powerful 
were  the  motives  which  led  the  parties  to 
enter  into  it.  It  was  a  thing  which  they  were 
at  liberty  to  do  or  to  refrain  from  doing; 
and  hence  the  sale  was  of  a  character  which 
falls  within  the  doctrine  that  has  been  dis- 
cussed. 

The  interlocutory  Judgment  must  therefore 
be  modified  by  extending  the  injunction  so 
as  to  forbid  the  defendants  from  soliciting 


business  from  any  customers  ot  the  former 
firm  of  Yon  Bremen,  MacMonnles  &  Co.,  and 
as  thus  modified  affirmed,  with  costs  to  the 
appellants. 

The  answers  to  the  certified  questions  are 
as  follows:  The  first  and  fifth  questions  are 
answered  in  the  affirmative ;  the  second  ques- 
tion is  not  answered  inasmuch  as  It  does  not 
appear  whether  or  not  the  names  on  the  list 
of  trade  therein  mentioned  were  all  those  of 
former  customers  of  the  firm  of  Von  Bremen, 
MacMonnles  &  Co.;  the  third,  fourth,  and 
sixth  questions  are  answered  in  the  negative. 

CULLEN,  C.  J.,  and  HAIQHT,  VANN, 
WERNER,  HISCOOK,  and  CHASE,  JJ,  con- 
cur. 

Ordered  accordingly. 


cm  N.  T.  B) 

BOOKBIAN  V.  OITT  OF  NEW  YORK. 

(Court  of  Appeals  of  New  Tork.    Nov.  22, 
1910.) 

1.  NoTABiEB  (I  3*)— Oath— Statdtobt  Provi- 
sion. 

Under  Code  Civ.  Proc.  §  .845,  providing 
that  when  the  oath  is  administeied  the  witness 
shall  lay  hja  hand  on  the  Gospels,  etc.,  and  sec- 
tion 846,  providing  that  a  witness  shall  repeat,' 
"Y«a  do  swear,  In  the  presence  of  the  ever- 
living  God,"  etc.,  and  section  847,  providing  that 
a  solemn  declaration  or  affirmation  may  be  ad- 
ministered to  a  person  who  declares  he  has  con- 
scientious scruples  against  taking  an  oath,  for 
a  notary  in  administeiing  an  oath  to  affiants  to 
have  them  si^  the  affidavit  and  then  merely 
ask  them  if  it  is  true,  is  insufficient  to  entitle 
him  to  the  nsual  fees. 

[Ed.  Note.— For  other  cases,  see  Notaries,  Dec. 
Dig.  {  8.»] 

2L    MmnCIPAI.    OOBFOBATtORB    (i    258*)— FlS- 
OAIi    MaNAOEMSHT  — PATiaCHT    OF    DEBTS  — 

N OTA  RTF. p  -  -  Fe E 8 

Code  Civ.  Proc.  $  3281,  spedflcally  allows 
a  notary  to  demand  his  fee  for  administering  an 
oath  in  advance,  and  section  3291  provides  for 
the  reimbursement  of  an  officer  who  is  required 
to  take  an  oath,  etc  Held  that,  in  view  <rf 
these  provisions,  a  notary  who  administers  an 
oath  to  a  municipal  officer  must  demand  his  re- 
muneration from  such  officer,  who  in  turn  may 
be  reimbursed  by  the  city,  bnt  the  city  cannot 
he  held  liable  directly  to  the  notary. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  258.*] 

Appeal  >f  rom  Supreme  Court,  Appellate  Di- 
vision, Second  Department. 

Action  by  Joseph  Bookman  against  the 
City  of  Kew  York.  From  a  Judgment  (133 
App.  Dlv.  242,  117  N.  Y,  Supp.  107)  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

Bruce  R.  Duncan,  for  appellant  Archi- 
bald R.  Watson,  Corp.  Counsel  (James  D. 
Bell,  of  counsel),  for  respondent 

HAIGHT,  J.  The  plaintitt  In  his  com- 
plaint alleges  that  he  was  a  commissioner 
of  deeds  for  the  city  of  New  York,  and  as 
such,  between  the  1st  day  of  January,  1902, 
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and  the  30th  day  of  Jane,  1907,  both  inr . 
clnslye,  he,  at  the  request  of  the  defendant,  | 
took  11,700  affidavits  as  such  commissioner 
of  deeds,  for  which  he  demands  payment  at 
the  rate  of  12  cents  for  each  affidavit  taken. 
The  answer  was  a  general  denial.  Upon  the 
trial  the  plalnUff  was  sworn  as  a  witness  in 
his  own  behalf,  and  gave  evidence  tending 
to  show  that  he  was  a  clerk  in  the  office  of 
the  commissioner  of  jurors  in  the  county  of 
Kings,  receiving  a  salary  of  $1,500  per  year; 
that  the  duties  which  he  performed  were  the 
opening  and  closing  of  the  office,  writing 
notices  and  sending  them  out  for  services, 
the  picking  out  of  Jurors  and  sending  them 
to  the  commissioner  to  be  sworn  and.  exam- 
ined, and  the  performance  of  such  other  du- 
ties as  he  was  asked  to  perform  pertaining 
to  the  offica  He  also  gave  evidence  tending 
to  show  that  he  took  the  affidavit  of  the 
commissioner  to  the  jury  list  that  was  filed 
in  the  office  of  the  clerk,  and  also  the  affi- 
davit of  the  jury  servers  as  to  the  mode 
and  manner  upon  which  they  made  services 
upon  the  jurors  drawn.  In  answer  to  the 
question  of  the  corporation  counsel,  "Did 
each  and  every  one  of  the  affiants,  whose 
names  are  set  forth  in  the  bill  of  particulars, 
appear  before  yon  in  person  on  the  respective 
days  set  forth  or  set  opposite  their  hames 
and  swear  to  the  truth  of  the  contents  of  the 
affidavits  subscribed  by  them  ?"  he  answered, 
"I  don't  have .  them  coming  in  to  me  and 
raising  their  hands;  no,  sir;  they  go  and 
sign  them,  and  I  say,  'Is  that  true,'  and  they 
go  right  out"  Is  this  a  performance  of  his 
duties  as  commissioner  of  deeds  according  to 
the  requirements  of  the  statute  which  en- 
titles him  to  the  fee  prescribed  therefor?  It 
will  be  observed  that  the  affiant  says  noth- 
ing, and  the  only  thing  that  the  plaintlft 
says  is,  "Is  that  true?" 

Section  845  of  the  Code  of  Civil  Procedure 
provides:  "Except  as  otherwise  specially 
prescribed  in  this  article,  when  an  oath  is 
administered,  the  witness  shall  lay  his  hand 
on  the  Grospels  and  express  assent  to  the 
oath,  and  it  shall  be  according  to  the  present 
practice  except  that  the  witness  need  not 
kiss  the  Gospels."  "The  present  practice," 
which  has  existed  from  a  time  whereof  the 
memory  of  man  runneth  not  to  the  contrary, 
is  to  the  effect  that  you  do  solemnly  swear 
that  the  contents  of  this  affidavit  subscribed 
by  yon  Is  correct  and  true. 

Section  Si6  provides  tliat,  "the  oath  must 
be  administered  in  the  following  form,  to  a 
person  who  so  desires,  the  laying  of  the 
hand  upon  the  Gospels  being  omitted:  'You 
do  swear,  in  the  presence  of  the  ever-Uvlng 
God.'  While  so  swearing,  he  may  or  may 
not  hold  up  his  hand,  at  his  option." 

Section  847  provides  that,  "a  solemn  dec- 
laration or  affirmation,  in  the  following 
form,  must  be  administered  to  a  person  who 
declares  that  he  has  conscientious  scruples 
against  taking  an  oath,  or  swearing  in  any 


form:  'You  do  solemnly,  sincerely,  and  truly, 
declare  and  affirm.'" 

Other  forms  are  permitted  to  be  adopted 
by  other  provisions  of  the  Code,  where  the 
court  or  officer  is  satisfied  that  the  same 
would  be  more  solemn  or  obligatory,  or  in 
accord  with  the  religious  views  of  the  affi- 
ant It  is .  therefore  apparent  that  some 
form  of  an  oath  or  affirmation  is  essential, 
by  or  in  the  presence  of  the  officer,  by  which 
the  affiant's  conscience  becomes  bound  with 
an  oath.  To  those  entertaining  religious  con- 
victions, who  believe  in  Christianity,  the 
statute  contemplates  that  they  should  take 
their  oath  with  their  hand  resting  upon  the 
Gospels,  or  that  they  should  swear  in  the 
presence  of  -the  ever-living  God.  To  those 
entertaining  other  religious  views,  the  court 
or  officer  may  adopt  such  a  ceremony  as  they 
recognize  as  binding  upon  their  consciences; 
and  if  a  person  entertains  no  religious  belief, 
he  may  be  permitted  to  solemnly  declare  and 
affirm.  Whatever  the  form  adopted,  It  must 
be  in  the  presence  of  an  officer  authorized  to 
administer  it,  and  it  must  be  an  unequivocal 
and  present  act  by  which  the  affiant  con- 
sciously takes  upon  himself  the  obligation  of 
an  oath.  People  ex  rel.  Kenyon  v.  Suther- 
land, 81  N.  Y.  101,  37  Am.  Hep.  481;  O'RelUy 
r.  People,  86  N.  Y.  154,  158,  161,  40  Am. 
Bep.  525. 

Whether  or  not  the  persons  alleged  to 
have  been  sworn  by  the  plaintiff  could  be 
charged  with  perjury  Is  not  now  before  us 
for  determination.  The  question  now  is,  Has 
the  plaintiff  performed  his  duties  as  com- 
missioner of  de^s  by  administering  oaths  iu 
accordance  with  the  spirit  and  intent  of 
the  statute,  so  as  to  entitle  him  to  the  fee 
allowed  therefor?  We  are  aware  that  in  the 
transaction  of  official  business  in  our  great 
governmental  and  mimlcipal  offices  there  has 
prevailed  a  tendency  to  disregard  form  and 
ceremony.  But  this  should  not  be  allowed 
to  the  extent  of  doing  away  with  the  statute, 
especially  tn  so  far  as  It  pertains  to  the  ad- 
ministering of  an  oath  upon  which  the  crime 
of  perjury  may  be  based.  We  consequently 
entertain  the  view  that  the  plaintiff  has 
failed  to  show  that  he  has  earned  the  fees 
for  which  he  sues.  We  do  not  intend,  how- 
ever, to  rest  the  determination  of  his  case 
upon  that  ground  alone 

The  affidavits  for  which  the  plaintiff  seeks 
to  recover  pay  were  taken  by  him  in  the  of- 
fice of  the  commissioner  of  jurors  tn  the 
county  of  Kings,  in  which  he  was  a  clerk. 
He  says  the  commissioner  instructed  him  to 
take  them.  After  the  expiration  of  six  years 
he  presented  a  claim  to  the  comptroller  of 
the  city  for  payment,  and  after  the  expira- 
tion of  30  days  he  brings  this  action  against 
the  city.  The  fee  allowed  a  commissioner  of 
deeds  or  notary  public  for  the  administering 
of  an  oath  is  primarily  charged  against  the 
person  asking  to  have  the  oath  taken,  and 
may  be  demanded  by  the  officer  before  he 
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renders  his  service.  Code  Civ.  Proc.  f  8281. 
Where  an  officer  is  requlre<l,  In  tbe  course  of 
a  duty  imposed  upon  liim  by  law,  to  take  an 
oath,  to  be  filed  or  recorded  or  to  be  trans- 
mitted to  another  officer,  he  ia  entitled  to 
the  fees  necessarily  paid  by  him  to  tbe  offi- 
cer who  administered  the  oath.  Code  Civ. 
Proa  {  3281.  We  thus  have  an  express  pro- 
vision of  the  statute  giving  the  right  of  re- 
imbursement to  the  officer  who  has  paid  the 
fee  for  the  oath  taken.  If,  therefore,  the 
plaintiff  administered  the  oath  to  the  com- 
missioner of  Jurors,  or  to  those  who  served 
notices  upon  persons  drawn  as  Jurors,  by 
direction  of  the  commissioner,  he  should  call 
upon  the  commissioner  for  the  payment  of 
his  fees,  and  th&a  the  commissioner  upon 
such  payment  would  have  the  right  to  be  re- 
imbursed for  tbe  amount  so  paid. 

It  may  be  urged  that  Inasmuch  as  the  city 
is  liable  for  the  fees,  an  action  should  be 
permitted  to  be  maintained  against  the  city 
therefor  by  the  person  who  earned  the  fees. 
We  think  not  ESvery  municipal  government 
has  regulations  for  auditing  of  the  accounts 
of  Its  departmental  officers  at  stated  periods, 
at  which  all  payments  for  fees  and  expenses 
can  be  carefully  scrutinized.  The  fees  of 
commissioners  of  deeds  for  the  administering 
of  oaths  being  a  legitimate  expenditure  of 
the  office,  it  is  one  of  the  items  that  the 
officer  may  properly  have  audited  and  al- 
lowed to  him.  The  city  by  virtue  of  the  stat- 
ute Is  bound  as  by  a  contract  to  pay  him 
therefor;  but  no  such  statutory  or  contractu- 
al relation  exists  between  the  city  and  the 
commissioner  of  deeds  upon  which  an  action 
can  be  founded.  To  hold  otherwise  would 
open  the  door  for  the  bringing  of  actions 
against  the  city  by  the  thousands  of  nota- 
ries public  and  commissioners  of  deeds  resid- 
ing In  the  city  of  New  York  for  the  recovery 
of  fees  for  tiie  administering  of  an  oath  to 
a  city  officer  or  employ^,  who  did  not  at  tbe 
time  pay  therrfor,  for  a  period  of  six  years 
after  the  services  were  rendered.  Such  a 
ruling  would  seriously  embarrass  the  man- 
agement of  the  city  government.  Involve  it 
In  needless  litigation  and  expense,  and  de- 
prive It  of  a  reasonable  opportunity  to  audit 
and  allow  the  fees  at  or  about  the  time  they 
were  earned.  The  better  rule,  we  think.  Is 
to  adhere  to  the  remedy  referred  to  In  tbe 
provlsiona  of  the  Code  to  which  we  have  al- 
luded. The  commlsslonw  of  deeds'  remedy 
is  against  the  person  who  procured  the  serv- 
ice rendered,  and  if  It  is  by  a  public  officer 
It  should  be  demanded  at  the  time  the  serv- 
ice is  rendered,  or  within  such  time  there- 
after as  would  oiable  the  officer,  in  the  pres- 
entation of  his  claim  for  audit,  to  Include 
title  same  and  be  reimbursed.  These  provi- 
sions of  tbe  Code  were  not  called  to  our  a.t- 
tention  or  considered  by  us  when  we  had 
under  review  the  case  of  Merzbach  v.  Mayor, 
ete,  of  N.  T.,  163  N.  Y.  1ft  57  N.  m  96,  or 


the  case  of  Morgan  v.  City  of  New  York, 
190  N.  Y.  237,  82  N.  E.  1089.  And  in  so  far 
as  they  are  in  conflict  with  the  views  herein 
expressed,  they  should  be  deemed  modified. 
Tbe  Judgment  should  be  affirmed,  with  costs. 

OULIJIN,  C.  J.,  and  GRAY,  WXIXARO 
BAKTLETT,  HISCOCK,  and  COLLIN,  JJ., 
concur.  VANN,  J.,  concurs  on  ground  first 
stated  in  opinion. 

Judgment  affirmed. 

(MO  N.  T.  Tt) 

'  AGKEBMAN  v.  ACE:E&.MAN. 

(Court  of  Appeals  of  New  York.    Nov.  22, 
1910.) 

1.  Appeal  ahd  Ebbob  (J  1094*)  —  QrEsnom 

RBVIKWABI.B— SUFPICIENCT  OF  EVIDENCE. 

Where  tbe  dedsion  of  the  ApiMllate  Divi- 
sion affirming  a  judgment  of  the  trial  court  is 
not  unanimous,  the  Court  of  Apiwals  may  re- 
view the  evidence. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g{  4822-4352;  Dec.  Dig.  | 
1004.*] 

2.  DiVOBCB  (I  828*)— JCDOIdBnT— Vauditt. 

A  decree  of  divorce  obtained  in  a  court  of  a 
sister  state,  on  service  by  publication  alone,  by 
a  husband  who  left  the  state  where  be  had  re- 
sided with  his  wife  since  their  marriage  in  the 
state,  is  void  as  against  the  wife,  where  she  had 
no  notice  of  the  action  until  after  tbe  decree. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  §{  831-8^4;   Dec.  Dig.  i  328.*] 

3.  DivoBCE  (J  26*)— Gboundb— Adulteby. 

A  husband  who  obtained  a  void  decree  of 
divorce,. and  who  married  another  woman  and 
cohabited  with  her,  is  guilty  of  adultery,  justify- 
ing his  wife  in  suing  for  a  divorce. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Oent 
Dig.  M  52-60;   Dec.  Dig.  S  26.*] 

4.  Divobce  (S  1*)— Bioht  of  Action— Stat- 
unsB. 

An  action  for  divorce  is  purely  statutory, 
and  the  courts  have  no  common-law  jurisdic- 
tion over  the  subject;  the  ecclesiastical  law  of 
England  concerning  divorce  not  having  become 
a  part  of  the  law  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  {  1;  Dec  Dig.  g  1.*] 

6.  DivoBCE  (g  62*)— Right  to  Maintain  Ac- 
tion— Statutes. 

Under  Code  Civ.  Proc.  gg  1756,  1768,  au- 
thorizing an  action  for  divorce  on  the  ground 
of  adultery  where  the  parties  were  married 
within  the  state,  or  plaintiff  was  a  resident  of 
the  state  when  the  offense  was  committed  and  is 
a  resident  when  the  action  is  commenced,  and 
providing  that  a  wife  dwelling  within  the  State 
when  she  commences  tbe  action  is  deemed  a  resi- 
dent thereof  though  her  husband  resides  else- 
where, a  wife  who  resided  in  the  state  with  her 
husband  from  the  time  of  their  marriage  in  the 
state  until  his  departure  therefrom  to  avoid  a 
criminal  charge,  and  who  continued  to  reside  in 
the  state,  could  sue  her  nonresident  husband  for 
divorce,  on  the  ground  of  adultery  committed  In 
a  sister  state. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  gi  208-216;  Dec  Dig.  g  62.*] 

6.  DivoBCE  (g  68*)— Actions— LixiTATioNS. 

Code  Civ.  Fioc.  g  1758,.  providing  that  a 
party  "is  not  entitled"  to  a  div<»ce  on  the 
ground  of  adultery  where  the  action  was  not 
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commenced  witWn  fire  year*  after  the  discovery 
by  plaintiff  of  the  offense,  Is  absolute  and  man- 
datory,  and  the  quoted  words  are  eqaivalent  to 
"^all  not  have,"  and  the  period  of  five  years  be- 
gins when  a  wife  discoven  that  her  husband, 
having  obtained  a  void  divorce  in  the  courts  of 
a  sister  state,  has  married  another  woman  and 
is  cohabiting  with  her  as  his  wife,  though  the 
cohabitation  continues  down  to  the  commence- 
ment of  the  action. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Dec. 
IMg.  {  6&»] 
7.  DivoBCT  (J  68*)— Actions— LnnTA-noNS. 

Code  Qv.  Proc.  S  1758,  providing  that  a 
party  is  not  entitled  to  a  divorce  on  the  ground 
of  adultery  where  the  action  was  not  commenced 
within  five  years  after  the  discovery  by  plaintiff 
of  the  offense,  is  a  statute  of  limitations  merely 
destroying  the  remedy  without  affecting  the 
cause  of  action,  and  hence  the  limitation  is  sub- 
ject to  the  exception  in  section  401,  declaring 
that  if,  when  a  cause  of  action  accrues  against 
a  person,  he  is  without  the  state,  the  action  may 
be  commenced  within  tlu  tine  limited  therefor, 
after  his  return  into  the  state ;  •  and  an  action 
for  divorce  by  a  wife  against  her  nonresident 
husband  is  not  barred,  though  she  did  not  begin 
the  action  within  five  years  after  the  discovery 
of  lier  hnsband's  adultery,  and  though  she  might 
have  commenced  the  action  by  substituted  serv- 
ice of  process  under  section  435  et  seq. 

[Ed.  Note.— For  otlier  cases,  see  Divorce,  Dec. 
Dig.  i  68.*] 

Halght,  Vann,  and  Wlllard  Bartlett,  33.,  dis- 
senting in  part. 

Appeal  from  Snpreme-  Ck>nrt,  AQpellate  Dl- 
\48lon.  Second  Department. 

Action  by  Nellie  M.  Ackerman  against 
Charles  M.  Ackerman.  From  a  Judgment 
of  the  AppeUate  Division  (128  App.  Div.  760, 
106  N.  Y.  Supp.  534)  affirming  a  Judgment 
for  plaintiff,  defendant  appeal^.    Affirmed. 

George  P.  Bredcenrldge,  for  appellant 
John  Hill  Morgan,  for  respondent 

COLLIN,  J.  The  parties  intermarried  De- 
cember 18,  1889,  in  the  city  of  Brooklyn,  N. 
T.,  where  they  resided  until  January  21, 
1891,  when  the  defendant  by  reason  of  a 
criminal  charge  against  him,  left  the  state  of 
New  York.  In  October,  1891,  defendant  was 
for  a  few  days  at  Boselle,  N.  J.,  where  the 
plaintiff  visited  lilm.  He  then  went  to  Florida, 
where,  on  November  9,  1891,  he  was  arrest- 
■ed,  taken  to  Chicago,  and  afterwards  con- 
fined in  the  nUnols  state  penitentiary.  Upon 
his  release  he  went  to  and  became  a  resident 
of  Florida.  On  the  80th  day  of  November, 
1896,  be  filed  in  the  circuit  court  of  St  Johns 
county,  Fla.,  a  bill  asking  for  absolute  di- 
vorce from  the  plaintiff  on  the  ground  of  de- 
sertion. This  action  proceeded  to  a  decree  of 
February  27,  1896,  dissolving  the  marriage 
between  the  parties.  The  plaintiff  In  this  ac- 
tion (the  defendant  In  the  Florida  action) 
was  never  served  with  process  within  the 
state  of  Florida,  nor  did  she  appear  in  said 
action  In  the  state  of  Florida  or  voluntarily 
sobmit  to  the  Jurisdiction  of  the  Florida 
court  The  defendant  told  the  plaintiff  in  a 
letter  of  October  6,  1896,  received  by  her, 


that  he  had  obtained  the  divorce.  October 
14,  1896,  the  defendant  remarried  at  Ocala, 
Fla.,  and  thence,  imtU  the  commencement 
of  this  action,  the  parties  to  sudi  marriage 
continuously  lived  as  husband  and  wife. 
From  October  14,  1896,  to  February,  1807, 
they  lived  In  Oalnesvllle,  Fla.,  and  since 
February,  1897,  they  have  lived  at  Baltimore, 
Md.  The  review  of  the  evidence,  permitted 
by  the  fact  that  the  decision  of  the  Appel- 
late Division  was  not  unanimous,  apprises  us 
that  the  remarriage  of  defendant  and  cohabi- 
tation between  the  parties  thereto  is  the  only 
proof  of  the  adultery  of  the  defendant  upon 
which  the  decree  Is  based.  About  the  19th 
day  of  October,  1896,  the  plaintiff  received  a 
letter  from  the  defendant's  mother  telling 
plaintiff  of  the  defendant's  remarriage. 
Thereupon  plaintiff  wrote  to  the  defendant's 
sister  informing  her  of  defendant's  remar- 
riage, and  thereafter  often  wrote  and  talked 
to  defendant's  sisters  regarding  said  remar- 
riage and  the  defendant's  living  with  his 
second  wife,  and  asked  If  the  defendant  and 
his  second  wife  had  any  children.  In  Octo- 
ber, 1896,  plaintiff's  brother-in-law,  acting  up- 
on plaintiff's  request,  investigated  defend- 
ant's remarriage  by  corresponding  with  vari- 
ous parties  In  Florida,  from  whom  he  receiv- 
ed letters  about  that  time  informing  him 
that  the  defendant  had  remarried  and  was 
living  in  Florida  with  his  second  wife,  and 
he  then  sought  to  bring  the  matter  before  a 
grand  Jury  In  Florida  to  have  the  defendant 
committed  for  bigamy.  In  1902  or  1903 
plaintiff's  brother-in-law  located  the  defend- 
ant at  Baltimore,  Md.  The  plaintiff  has 
been  at  all  times  since  December  18,  1889,  a 
resident  of  the  city  or  borough  of  Brooklyn, 
N.  T.  This  action  was  commenced  January 
27,  1906.  The  complaint  alleged  that  between 
the  1st  day  of  January,  1904,  and  the  1st 
day  of  December,  1906,  the  defendant  com- 
mitted adultery  at  Baltimore  with  the  wo- 
man whom  he  married  In  Florida.  The  Trial 
Term  held  that  the  decree  of  the  circuit  court 
of  Florida  assuming  to  dissolve  the  marriage 
between  the  parties  to  this  action  had  no 
binding  force  or  effect  upon  this  plaintiff, 
and  that  a  divorce  should  be  granted  her  in 
this  action  on  the  ground  of  adultery. 

The  conclusion  of  the  trial  court  that  the 
Florida  divorce  was  void  as  to  this  plaintiff 
Is  uncontested  by  defendant  and  is  indubita- 
ble. Olmsted  T.  Olmsted,  190  N.  Y.  468, 
88  N.  m.  569,  123  Am.  St  Rep.  685.  Nor  does 
the  defendant  oppose  the  rule  of  law  that 
the  marriage  and  cohabitation  of  defendant 
with  his  second  wife  constituted  adultery. 
McGown  V.  McGown,  19  App.  Div.  368,  46  N, 
Y.  Supp.  285,  affirmed  upon  opinion  below, 
164  N.  Y.  558,  58  N.  B.  1089 ;  Hunt  T.  Hunt 
72  N.  Y.  217,  28  Am.  Rep.  129.  The  defend- 
ant contends,  however,  that  plaintiff  could 
not  lawfully  have  the  Judgment  dissolving 
the  marriage  between  herself  and  the  de- 
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fendant,  because  she  discovered  the  adultery 
of  defendant  more  than  five  years  before  the 
commencement  of  this  action,  and  therefore 
the  Judgment  was  forbidden  by  section  17u8 
of  the  Code  of  Civil  Procedure. 

This  Is  a  statutory  action.  The  courts  of 
this  state  have  no  common-law  Jurisdiction 
over  the  subject  of  divorce,  and  their  au- 
thority is  confined  altogether  to  the  exercise 
of  such  express  and  incidental  powers  as  are 
conferred  by  the  statute.  Walker  v.  Walker, 
155  N.  Y.  77,  49  N.  B.  663.  The  law  of  Eng- 
land concerning  divorces  was,  until  the  act 
of  1858,  the  ecclesiastical  and  not  the  com- 
mon law,  and  did  not  become  a  part  of  the 
law  of  this  state.  Burtis  v.  Burtls,  Hopk. 
Ch.  657,  14  Am.  Pec.  563.  In  this  state,  pri- 
or to  the  first  statute,  that  of  March  80, 1787 
(Laws  1787,  c.  69),  the  colonial  governor  and 
bis  council  of  the  Legislature  had  sole  Ju- 
risdiction concerning  divorces.  A  survey  at 
the  outset  of  those  parts  of  the  statute  rele- 
vant to  the  questions  presented  here  will  be 
advantageous.  A  married  person  may  main- 
tain an  action  to  procure  a  Judgment  "di- 
vorcing the  parties  and  dissolving  the  mar- 
riage, by  reason  of  the  defendant's  adultery," 
where  (among  other  cases)  the  parties  were 
married  within  the  state,  or  the  plaintifF 
was  a  resident  of  the  state,  when  the  offense 
was  committed,  and  Is  a  resident  thereof 
when  the  action  Is  commenced.  Code  Civ. 
Proc.  f  1756.  Section  1758  of  the  Code  of 
Civil  Procedure  is,  in  part,  "In  either  of  the 
following  cases,  the  plaintiff  Is  not  entitled 
to  a  divorce,  although  the  adultery  Is  «stab- 
llsbed:  ♦  •  *  (3)  Where  there  has  been 
no  express  forgiveness,  and  no  voluntary  co- 
habitation of  the  parties,  but  the  action  was 
not  commenced  within  five  years  after  the 
discovery,  by  the  plaintiff,  of  the  offense 
charged."  When  the  action  is  brought  by 
the  wife,  certain  designated  "regrolations  ap- 
ply to  the  proceedings,"  one  of  which  is: 
"The  court  may,  in  the  final  Judgment  dis- 
solving the  marriage,  require  the  defendant 
to  provide  suitably  for  the  education  and 
maintenance  of  the  children  of  the  marriage, 
and  for  the  support  of  plaintiff,  as  Justice  re- 
quires, having  regard  to  the  circumstances 
of  the  respective  parties."  Code  Civ.  Proc. 
I  1759.  A  wife  dwelling  within  the  state, 
when  she  commences  the  action,  is  deemed 
a  resident  thereof,  altbouieh  her  husband  re- 
sides elsewhere.  Id.  S  1768.  Other  sections 
contain  provisions  relating  to  temporary  ali- 
mony, costs,  and  other  matters  not  Involved, 
as  we  think,  in  our  review.  The  right  of 
plaintiff  to  maintain  this  action  is  unques- 
tioned and  unquestionable,  because  the  i>ar^ 
ties  were  married  within  the  state,  and  be- 
cause also  she  was  a  resident  of  the  state, 
when  the  offense  was  committed  and  when 
the  action  was  commenced. 

Was  the  Judgment  forbidden  by  section 
1758  of  the  Code  of  Civil  Procedure?  The 
language  of  the  Introductory  clause  of  that 
section  Is  In  its  effect  absolute  and  peremp- 


tory. The  origin  of  the  section  is  section  42 
of  title  1,  chapter  8  of  part  2  of  the  Revised 
Statutes  of  1829,  wherein  the  Introductory 
clause  read:  "Although  the  fact  of  adultery 
be  established,  the  court  may  deny  a  divorce 
in  the  following  cases."  This  language  re- 
mained unchanged,  under  the  several  revi- 
sions of  the  statutes,  until  1880,  and  it  gave 
the  court  the  power  to  grant  or  deny,  in  his 
discretion,  the  divorce.  In  1880  that  part  of 
the  Revised  Statutes  which  related  to  mat- 
rimonial actions  was  made  a  part  of  chapter 
15  of  the  Code  of  Civil  Procedure,  and  said 
section  42  became  section  1758  of  the  Code, 
with,  however,  the  introductory  clause  amend- 
ed for  the  purpose  of  making  it  peremptory 
"In  accordance  with  the  settled  construction 
thereof,"  to  its  present  language.  See  note 
of  Mr.  Throop  to  the  section.  The  words  "is 
not  entitled  to"  therein  are,  therefore,  the 
equivalent  of  the  words  "shall  not  have." 

The  findings  of  the  trial  court  make  the 
conclusion  unavoidable  that  plaintiff  dis- 
covered tie  divorce  and  remarriage  and  con- 
sequently the  adultery  of  defendant  In  Octo- 
ber, 189C.  She  then  became  aware  of  the  ex- 
istence of  the  divorce  and  .second  marriage: 
She  then  ceased  to  be  Ignorant  of  them.  Her 
husband  then  told  her  that  be  had  obtained 
the  divorce  and  within  a  short  time  there- 
after her  husband's  toother  told  her  that  he 
had  married  another  woman.  Her  brother- 
in-law,  in  an  investigation  of  these  matters, 
made  at  about  the  same  time  at  her  request, 
obtained  the  information  that  defendant  was 
divorced  froip  plaintiff,  had  remarried,  and 
was  living  with  his  second  wife  In  Florida. 
Such  information  gave- Just  and  cogent  rea- 
son to  plaintiff  to  believe  that  defendant  had 
obtained  a  divorce  from  her  and  had  married 
and  was  living  with  his  second  wife.  When 
the  plaintiff  in  October,  1896,  ceased  to  be 
ignorant  of  those  facts,  when  she  was  ap- 
prised of  them  by  such  sources  and  In  such 
wise  that  she  had  Just  ground  to  believe 
them,  then  there  was  a  discovery  by  her  of 
them  and  of  the  adultery  committed  by  de- 
fendant through  them. 

The  complaint  alleges,  and  the  finding  is, 
that  the  defendant  committed  the  adultery, 
between  the  Ist  day  of  January,  1904,  and 
the  1st  day  of  December,  1905 ;  the  view  un- 
derlying such  averment  and  finding  being, 
undoubtedly,  that  the  cohabitation  through 
each  day  constituted  a  new  and  independent 
offense  discovered  by  plaintiff  at  the  time  of 
Its  commission.  If  this  is  the  true  view,  this 
action  was  obviously  commenced  within  five 
years  after  the  discovery,  by  the  plaintiff,  of 
the  offense  charged.  The  authorities  have 
firmly  established,  as  it  seems  to  us,  the  rule 
that  the  period  of  five  years  began  when  the 
plaintiff  discovered  In  October,  1896,  that  the 
defendant  had  contracted  a  second  marriage 
and  was  Uvlng  and  cohabiting  with  the  wo- 
man, as  his  wife,  whom  he  then  married,  al- 
though such  cohabitation  was  continued  down 
to  the  commencemoit  of  the  action.  The 
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principle  of  snch  rnlA  was  declared  and  ap- 
plied by  Chancellor  Kent  in  WllliamBon  v. 
Williamson,  1  Johns.  Ch.  488,  492,  in  1815,  In 
the  absence  of  a  role  or  statute  upon  the  sub- 
ject, upon  the  jrroond  of  public  nlorality  and 
security.  The  chancellor  said:  "The  lapse  of 
time  will,  also,  and  on  the  soundest  prin- 
ciples of  justice  and  policy,  form  another  ex- 
ertion (than  condonation)  to  the  rl^t  of 
prosecution  for  a  divorce.  An  acquiescence 
of  fiTe  years,  without  any  existing  disability, 
was,  by  the  civil  law,  and  is,  by  th6  law  of 
the  continental  nations  who  have  adopted  the 
civil  law,  a  bar  to  a  prosecution  for  adultery. 
The  Injured  party  is  presumed  to  have  par- 
doned or  remitted  the  ofTense.  •  •  •  We 
may,  perhaps,. venture  to  say  that  to  sustain 
a  bUl  of  divorce  for  adultery,  after  the  hus- 
band (as  in  this  case)  has  acquiesced  under  a 
Imowledge  of  it,  for  20  years,  would  be  re- 
pugnant to  the  institutions  of  all  mankind." 
The  Legislature  Intended  to  and  did  incor- 
porate in  the  •Revised  Btatutea  of  1829,  in 
these  words  of  limitation  under  considera- 
tion, the  principle  declared  in  the  William- 
son Clase  that  a  husband  or  wife  who  ac- 
quiesces through  the  period  of  five  years  in 
the  adultery  of  his  or  her  spouse,  consisting 
in  a  second  marriage  and  cqntinuous  cohab- 
itation thereun4,er,  shall  be  denied  a  divorce. 
Revisers'  notes,  6  Edmunds'  Stat  at  Large, 
40.  In  VaUeau  v.  Valleau,  6  Paige,  207,  210, 
the  wife,  the  defendant,  remarried  after  her 
husband  had  absented  hUnself  from  her  for 
the  space  of  more  than  six  years.  She  aft^ 
her  remarriage  continued  to  reside  and  co- 
habit with  her  second  husband,  which  was 
the  adultery  complained  of  In  the  bill.  The 
suit  was  commenced  in  1836,  the  Revised 
Statutes  of  1820  being  then,  of  course,  in 
force.  Chancellor  Walworth  held  that  the 
complainant,  the  husband,  had  not  proved 
that  he  was  ignorant  of  the  marriage  and 
continued  cohabitation  of  his  wife  with  her 
second  husband  until  within  five  years  of 
the  commencement  of  ^e  suit,  and  said:  "I 
presume  the  complainant  in  this  case  has  pro- 
ceeded upon  the  supposition  that  the  adultery 
continued  down  to  the  death  of  Morin  (the 
second  husband),  and  that  it  was  sufficient 
if  the  bli;  was  filed  within  five  years  from 
that  time.  *  *  •  The  decision  of  this 
court,  however.  In  the  case  of  Williamson  v. 
Williamson,  did  not  proceed  upon  any  such 
ground,  as  the  defendant  In  that  case  had 
continued  to  cohabit  with  the  husband  of  the 
second  marriage  down  to  the  very  time  of  the 
filing  of  the  complainant's  bill.  But  that 
case  went  upon  the  ground  that  the  defend- 
ant had  contracted  a  second  marriage  during 
the  complainant's  absence  In  the  West  Indies, 
and  had  from  the  time  of  such  marriage  con- 
tinned  to  reside  and  cohabit  with  Farisien 
as  her  hnsband^.  and  that  the  complainant  aft- 
er his  return  had  acquiesced  therein  by  neg- 
lecting to  commence  his  suit  for  more  than 
five  years,  which,  according  to  the  principles 
of  the  civil  law,  was  a  sufficient  acquiescence 


In  the  continued  adnlt^  of  the  defendant  to 
bar  a  suit  for  a  divorce  by  the  lapse  of  time. 
The  revisers  In  their  report  to  the  Legisla- 
ture refer  to  this  decision,  as  containing  the 
principles  which  they  had  Introduced  Into  the 
Revised  Statutes,  on  this  subject  In  con- 
foimlty  with  that  decision,  therefore,  I  must 
declare  the  true  construction,  of  the  th^rd 
subdivision  of  the  forty-second  section  of  the 
article  of  the  Revised  Statutes  relative  to  di- 
vorces dissolving  the  marriage  contract,  to 
be  that  if  the  complainant  knows  that  bis 
wife  has  contracted  a  second  marriage  -and 
continues  openly  to  cohabit  with  such  second 
husband,  or  that  she  is  living  in  open  and 
continued  adultery  with  another  person  even 
without  the  usual  form  of  a  marriage,  the 
right  to  file  a  bill  for  a  divorce  for  such 
adultery  will  be  barred  after  the  expiration 
of  five  years,  although  such  cohabitation  or 
adulterous  Intercourse  is  continued  down  to 
the  time  of  the  commencement  of  the  suit" 
The  Supreme  Court  of  Wisconsin,  basing  its 
decision  upon  Williamson  v.  Williamson  and 
Valleau  v.  Valleau,  has  given  to  the  statute 
of  that  state,  copied  from  our  statute,  the 
same  force  and  effect.  Dutcher  v.  Dutcher, 
39  Wis.  651.  We  deem  these  authorities 
conclusive  and  the  rule  established  by  them 
salutary.  The  state  has  a  deep  interest  In 
the  Institution  of  marriage  and  proceedings 
for  the  dissolution  of  marriage  relations. 
Public  morality  and  those  virtues  which  un- 
derlie society,  as  well  as  personal  and  proper- 
ty rights,  have  close  relations  with  them  and 
will  not  be  protected  or  promoted  by  divorces 
sought  after  many  years  of  acquiescence  in 
their  grounds,  through  evil  and  oppressive 
motives  springing  from  the  fact  that  the  de- 
fendants have  acquired  tempting  fortunes  or 
reared  innocent  offspring  v^hose  futures  may 
be  thereby  threatened. 

We  must  now  determine,  the  effect  of  the 
finding  of  the  trial  court  that  after  Novem- 
ber, 1895,  the  defendant  was  continuously  a 
nonresident  Section  '401  of  the  Code  of 
Civil  Procedure  provides:  "If,  when  the 
cause  of  action  accrues  against  a  person,  he 
Is  without  the  state,  the  action  may  be  com- 
menced within  the  time  limited  therefor,' 
after  his  return  Into  the  state."  If  the  pro- 
vision of  section  1758  that  the  court  must 
deny  the  divorce  where  the  action  was  not 
commenced  within  five  years  after  the  dis- 
covery by  the  plaintiff  of  the  offense  charg- 
ed is  a  mere  limitation  barring  to  the  plain- 
tiff the  remedy,  and  if  section  401  applies  to 
the  action  for  divorce,  the  decree  herein  la 
obviously  lawful.  Such  provision  of  section 
1758  made  statutory  the  principles  declared 
and  applied  In  Williamson  t.  Williamson, 
and  its  scope  and  nature  are  Indicated  by 
the  reasoning  and  decision  from  which  It 
sprang.  The  language  of  the  opinion  makes 
it  clear  that  the  court  applied  a  limitation 
of  time  upon  the  right  of  plaintiff  to  enforce 
his  cause  of  action,  and  that  the  cause  of 
action  did  not  depend  upon  or  have  as  an 
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integral  part  of  ItseU  the  condition  that  It 
be  begun  within  tbe  five  years.  The  deci- 
sion did  not  deny  or  destroy  the  liability  of 
tbe  defendant  or  plaintiff's  right  of  action, 
bnt  denied  to  plaintiff  his  remedy  and  creat- 
ed a  Judicial  limitation  of  time  in  cases  of 
that  class.  Undoubtedly  a  limitation  of  time 
may  be  tbe  essence  of  and  qualify  a  right 
of  action  so  that  it  does  not  exist  independ- 
ent of  the  limitation  (Bill  v.  Supervisors  of 
RensB.  Co.,  119  N.  X.  344,  23  N.  B.  921; 
The  Harrlsburg,  119  TJ,  B.  199,  7  Sup.  Ct 
•140,  30  L.  Bd.  358;  Reining  v.  City  of  Buf- 
falo, 102  N.  Y.  308,  6  K.  B.  T92);  but  the 
limitation  in  section  1758  is  not  of  such 
character  and  quality.  It,  leaving  the  cause 
of  action  unaffected,  destroys  the  remedy, 
and  Is  in  the  class  of  limitations  created  by 
the  general  statute  of  limitations. 

At  the  time  plalntlETs  cause  of  action  ac- 
crued, defendant  was  without  the  state  with- 
in the  meaning  of  the  provision  of  section 
401  already  quoted,  and  whidi  Is  applicable 
to  nonresldenta  Mayer  y.  Friedman,  7  Hun, 
218,  affirmed,  69  M.  Y.  608.  Chapter  4  of 
the  Code  of  Civil  Procedure  contains  the 
general  statute  of  limitations  constituted  of 
sections  862  to  415,  inclusive.  Section  414 
contains  this  provision:  "The  provisions  of 
this  chapter  apply,  and  constitute  the  only 
rules  of  limitation  applicable,  to  a  civil  ac- 
ti<Hi  or  special  proceeding,  except  In  one  of 
the  following  cases:  (1)  A  case,  where  a  dif- 
ferent limitation  is  specially  prescribed  by 
law,  or  a  shorter  limitation  is  prescribed  by 
the  written  contract  of  the  parties."  Recent 
decisions  of  this  court  lead  to  the  conclusion 
that  defendant's  continued  nonresldence  ex- 
cepts, by  virtue  of  section  401,  from  the  time 
of  the  limitation  in  section  1758,  the  right 
of  tbe  plalntlfl  to  prosecute  the  action.  In 
ConoUy  V.  H^ams,  176  N.  Y.  403,  407,  63 
N.  B.  662,  663,  It  was  hdd  that  section  405, 
providing  that  If  an  action  be  commenced 
witiiln  the  time  limited  therefor,  and  be  ter- 
minated in  any  other  manner  than  a  volun- 
tary discontinuance,  a  dismissal  of  the  com- 
plaint for  neglect  to  prosecute  the  action, 
or  a  final  Judgment  upon  the  merits,  the 
plaintiff  may  commence  a  new  action  for  the 
same  cause  after  the  expiration  of  tbe  time 
80  limited,  and  within  one  year  after  such 
a  renewal  or  termination,  was  aK>llcable  to 


an  action  to  foreclose  a  mechanic's  lien  filed 
and  enforceable  under  the  provisions  of  the 
mechanic's  lien  law.  Chief  Judge  Cullen, 
writing  for  a  unanimous  court,  said:  "The 
tendency  of  the  latest  dedslons  of  this  court 
has  been  to  extend  to  all  claims  the  benefit 
of  ttie  exceptions  given  by  tbe  Code  of  Civil 
Procedure  to  tbe  bar  of  the  statute  of  limi- 
tation, except  where  there  Is  an  express 
statute  or  contract  to  the  contrary."  And 
this  statement  is  sustained  by  the  decialonB 
referred  to  by  him,  in  one  of  which  (Hayden 
T.  Pierce,  144  N.  Y.  612,  39  N.  B.  638)  it  was 
held  that  the  limitation  upon  the  prosecu- 
tion of  rejected  claims  against  the  estates  of 
decedents,  prescribed  by  section  1822,  was 
Btibject  to  the  provisions  of  s^tion  401.  In 
McKnlght  ▼.  City  of  New  York,  186  N.  Y. 
85,  78  N.  El.  676,  we  held  that  the  limitation, 
in  chapter  672  of  the  Laws  of  1886,  that 
actions  of  negligence  against  a  municipality 
having  60,000  Inhabitants  or  over  "shall  be 
commenced  within  one  year  after  the  cause 
Of  action  therefor  shall  have  accrued,"  was 
a  special  limitation  and  subject  to  suspen- 
Mon  during  the  existence  on  the  part  of 
claimants  of  any  of  the  disabilities  specified 
In  section  396.  The  principle,  therefore, 
making  the  limitation  In  section  1758  sub- 
ject to  the  exceptions  In  section  401,  Is  firm- 
ly dedared.  Wetyen  v.  Flck,  178  N.  Y.  223, 
70  N.  E.  497,  Is  not  to  any  extent  in  conflict 
with  this  principle,  because  therein  the  spe- 
cial limitation  in  section  1696  of  the  Code  of 
Civil  Procedure  was  In  Itself  Intended  to  be 
complete  as  to  limitations,  exceptions,  and 
disabilities  and,  therefore,  was  within  the 
exception  of  section  414,  snbd.  1.  Nor  is  the 
fact  that  the  plaintiff  might  have  commenc- 
ed the  action  by  the  substituted  service  of 
process  provided  by  section  435  and  the  fol- 
lowing Sections  of  the  Code  of  Civil  Proce- 
dure material  here.  Simbnson  t.  Nafis,  36 
App.  Dlv.  473.  56  N.  Y.  Supp.  449. 

The  Judgment  should  be  affirmed,  with 
costs. 

CTJ1.LBN,  C.  J.,  and  GRAY  and  HIS- 
COCK,  JJ.,  concur.  HAIGHT.  VANN.  and 
WIliLARD  BARTIiBTT,  JJ.,  concur  In  re- 
sult upon  the  ground  that  each  act  of  adul- 
tery constitutes  a  new  cause  of  action. 

Judgment  afllrmed. 
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PETESt  V.  PARKINSON,  Connty  Ttwaant. 
(Sapreme  Coart  ot  Ohio.     Oct  25.  1910.) 

(Svllalm$  by  the  Court.) 
Taxation    (S   662%*)  —  Son    bx   Couhty 

TBEABTJBEB— AXTTHOBITT     Or    COXTKTT    COM- 
UI8SIONEB. 

Where  rait  la  broaght  by  the  ooonty  treas- 
urer under  fayor  of  section  2850,  Revised  Stat- 
utes—section 5697,  General  Code— to  enforce 
the  collection  of  personal  taxes  which  stand 
charged  upon  the  duplicate  in  the  name  of  the 
person  axainst  whom  such  suit  is  instituted, 
the  board  of  county  commissioners  is  without 
authority  to  compromise  or  settle  such  suit, 
or  to  remit  or  release,  in  whole  or  in  {wrt,  the 
taxes  sued  for. 

[EU.  Note.— For  other  oases,  see  Taxation, 
Cent.   £»«.  t  1067;    Dec.  Dig.  |  652^6.*] 

(AUtioiul  Syttahu*  by  BUtorial  Btaff.) 

2L  Jttdsmxnt  <|  1*)— DBFXNmon. 

A  judgment  is  the  judicial  determination 
or  sentence  of  a  court  rendered  in  a  cause 
within  its  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
CSent  Dig.  H  1,  8,  4;  Dec.  Dig.  S  1* 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  4,  pp.  8827-^842;    yoL  8,  pp.  7695,  7696.] 

3.  Taxation   (|  !•)— "Dibt"— "Tax." 

A  tax  is  not  a  debt,  nor  in  the  nature  of 
a  debt.  It  is  on  impost  levied  by  authority  of 
goyemment,  upon  its  citizens  or  subjects,  for 
the  supirart  of^the  state. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  S  1;   Dec.  Dig.  i  1.* 

For  other  definitiona,  see  Words  and  Phrases, 
VOL  2,  pp.-  1864-1886;  vol.  8,  p.  7628;  vol.  8, 
pp.  Sot^6886,  7818.] 

Error  to  Circuit  Conrt,  Holmes  county. 

Action  by  Charles  D.  Parkinson  against 
Emil  A.  Peter.  Judgment  for  defendant. in 
the  common  pleas  was  reversed  in  the  circuit 
conrt,  and  he  brings  error.    Affirmed. 

The  defendant  in  error,  Charles  D.  Park- 
inson, as  treaflurer  of  Holmes  county,  Ohio, 
filed  his  petition  in  tbe  court  of  common 
pleas  of  that  county  against  Emil  A.  Peter, 
plalntlfl  In  error  herein,  alleging  that  per- 
sonal taxes  to  the  amount  of  $4,883.95  stood 
charged  on  the  tax  duplicate  of  said  county 
against  said  Emil  A.  Peter,  that  said  taxes 
were  dne  and  unpaid,  and  that  the  defend- 
ant, Emil  A.  Peter,  was  indebted  to  plaintiff 
as  treasurer  of  said  county  in  that  amount, 
and  praying  for  judgment  against  said  Emil 
A.  Peter  for  said  sum  of  $4,883.95,  with  In- 
terest thereon  from  September  16,  1906.  To 
this  petition  Emil  A.  Peter  filed  the  follow- 
ing answer:  "Tbe  defendant,  for  answer 
herein,  admits  that  the  said  Charles  D.  Park- 
inson is  tbe  treasurer  of  said  Holmes  county, 
Ohio,  and  is  acting  as  such,  but  defendant 
denies  that  personal  taxes  to  the  amount  of 
14,883.95  stand  charged  on  the  tax  duplicate 
of  said  county  iigalnst  him,  and  he  denies 
that  there  are  any  taxes  due  and  nnpald  said 
treasorer  or  county.  Defendant  denies  that 
he  Is  indebted  to  the  plaintiff  In  said  sum 
of  $4,883.95,  the  said  alleged  amount  charged 
against  him,  ox  in  any  sum  whatever,  and, 


If  any  entry  or  charge  exists  on  tbe  reoorOs 
as  alleged,  the  same  la  without  authority  or 
knowledge  of  the  auditor  of  said  county,  and 
were  not  duly  levied,  and  defendant  denies 
that  said  sum  or  any  sum  whatever  Is  charg- 
ed against  him  on  said  duplicate  as  taxes 
and  penalty.  And  defendant  denies  each 
and  every  allegation  In  the  petition  contained 
except  such  as  are  herein  spedfleally  admit- 
ted to  be  true.  Wherefore,  defendant  prays 
that  this  action  be  dismissed  at  plaintiffs 
costs."  To  this  answer  Charles  D.  Parkin- 
son, plaintiff  below,  filed  the  following  reply: 
"The  plaintiff,  for  reply  to  the  answer  of  the 
defendant,  denies  each  and  every  allegation 
thereof,  except  such  as  constitute  admission 
of  facts  set  forth  in  tbe  petition.  On  Feb- 
ruary 19,  1908,  the  cause  being  then  pending 
in  the  court  ot  common  pleas,  S.  D.  Anderson 
and  P.  M.  Deetz,  two  of  the  commissioners 
of  Holmes  county,  together  with  the  defend- 
ant In  said  action,  Emil  A.  Peter,  appeared 
In  open  court,  and  S.  D.  Anderson  on  behalf 
of  'the  county  commissioners  stated  to  the 
court  that  the  board  of  county  commissioners 
had  settled  said  cause  with  tbe  defendant. 
Emil  A.  Peter,  for  $1,000  and  the  costs  of 
the  action;  neither  the  plaintiff,  Charles  D. 
Parkinson,  nor  his  attorney  being  then  pres- 
ent. On  February  24,  1908,  tbe  plaintiff, 
Charles  D.  Parkinson,  treasurer,  with  S.  D. 
Anderson,  P.  M.  Deetz,  and  William  Hoer- 
ger,  tbe  three  commissioners  of  Holmes  coun- 
ty, and  the  defendant,  EmU  A.  Peter,  all  ap- 
peared In  open  court,  and  said  Charles  D. 
Parkinson,  treasurer,  objected  and  protested 
against  the  settlement  of  said  action  as 
theretofore  made  by  said  commissioners  and 
the  defendant,  Emil  A.  Peter."  We  learn 
from  the  bill  of  exceptions  that  the  foregoing 
was  all  the  evidence  offered  by  either  party 
on  the  trial  of  the  case.  Thereafter,  to  wit, 
on  March  9,  1908,  the  court  of  common  pleas 
approved  and  confirmed  tbe  settiement  made 
and  entered  into  between  said  commissioners 
and  the  defendant  In  said  case,  Emil  A. 
Peter,  and  thereupon  rendered  judgment 
against  said  Emil  A.  Peter  for  said  sum  of 
$1,000,  and  for  costs,  and  further  ordered, 
adjudged,  and  decreed  that  upon  final  pay- 
ment of  said  $1,000  and  costs  of  suit,  the  said 
plaintiff,  Charles  D.  Parkinson,  as  treasurer, 
be  perpetually  enjoined  from  collecting  or 
attempting  to  collect  from  said  EmU  A. 
Peter,  by  suit  or  otberwise,  any  further  sum 
for  taxes  alleged  to  be  due  from  him.  Tbe 
plaintiff  below,  Charles  D.  Parkinson,  treas- 
urer, filed  his  motion  asking  that  said  judg- 
ment be  set  aside  and  for  a  new  trial.  This 
motion  was  overruled  by  the  court  of  com- 
mon pleas  and  exceptions  were  duly  noted. 
Thereafter  Charles  D.  Parkinson,  as  treasur- 
er, filed  his  i)etition  In  error  In  the  circuit 
court  of  Holmes  county  where  the  judgment 
of  the  court  of  common  pleas  was  reversed, 
for  the  reason,  as  stated  by  the  circuit  court. 
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"that  the  judgment  of  the  court  of  common 
pleas  was  wholly  without  authority  and  con- 
trary to  the  law,  and  -because  the  commis- 
sioners of  Holmes  county,  Ohio,  had  no  au- 
thority to  settle  this  said  cause  then  pending 
in  the  court  of  common  pleas  of  said  county," 
and  the  circuit  court  remanded  the  cause  to 
the  court  of  common  pleas  for  a  new  trial. 
Thereupon  error  was  prosecuted  to  the  Su- 
preme Court,  and  we  are  now  asked  to  re- 
verse this  judgment  of  the  circuit  court  and 
to  a£9rm  the  judgment  of  the  court  of  com- 
mon pleas. 

W.  S.  Hanna,  for  plalntlfC  in  error.  David 
T.  Simpson,  O.  J.  Fisher,  and  W.  Stllwell,  for 
defendant  in  error. 

CREW,  J.  (after  stating  the  facts  as 
above).  The  defendant  in  error,  Charles  D. 
Parkinson,  as  treasurer  of  Holmes  county, 
Ohio,  commenced  a  civil  action  In  the  court 
of  common  pleas  of  said  Holmes  county 
against  the  plaintiff  in  error,  Emll  A.  Pe- 
ter, to  enforce  the  collection  of  certain  un- 
paid personal  taxes  which  then  stood  charg- 
ed upon  the  tax  duplicate  of  said  county 
against  the  said  Emll  A.  Peter.  The  suit 
was  brought  under  favor  of  section  2859, 
Bates'  Rev.  St  (section  5697,  General  (3ode), 
which  section  provides  as  follows:  "When 
any  personal  taxes,  heretofore  or  hereafter 
levied,  shall  stand  charged  against  any  per- 
son, and  the  same  shall  not  be  paid  within 
the  time  prescribed  by  law  for  the  payment 
of  such  taxes,  the  treasurer  of  such  county, 
in  addition  to  any  other  remedy  provided  by 
law  for  the  collection  of  such  personal  taxes. 
Is  hereby  specially  authorized  and  empower- 
ed to  enforce  the  collection  by  a  civil  action 
in  the  name  of  the  treasurer  of  such  coun- 
ty against  such  person  for  the  recovery  of 
such  unpaid  taxes ;  and  it  shall  be  sufficient, 
having  made  proper  parties  to  the  suit,  for 
such  treasurer  to  allege  in  his  bill  of  partic- 
ulars or  petition  that  the  said  taxes  stand 
charged  upon  the  said  duplicate  of  said  coun- 
ty against  such  person,  that  the  same  are 
due  and  unpaid,  and  that  such  person  Is  in- 
debted in  the  amount  appearing  to  be  due  on 
said  duplicate,  and  such  treasurer  shall  not 
be  required  to  set  forth  in  his  petition  any 
other  or  further  special  matter  relating  there- 
to, and  said  tax  duplicate  shall  be  received 
as  prima  facie  evidence  on  the  trial  of  said 
suit  of  the  amount  and  validity  of  such  tax- 
es appearing  due  and  unpaid  thereon,  and  of 
the  non-payment  of  the  same,  without  set- 
ting forth  in  his  bill  of  particulars  or  peti- 
tion any  other  or  further  special  matter  re- 
lating thereto ;  and  if,  on  the  trial  of  the  ac- 
tion, it  shall  be  found  that  such  person  is  so 
indebted.  Judgment  shall  be  rendered  in  fa- 
vor of  such  treasurer  so  prosecuting  such  ac- 
tion as  in  other  cases;  and  the  judgment 
debtor  shall  not  be  entitled  to  the  benefit 
of  the  laws  for  stay  of  execution  or  exemp- 
tion of  homestead,  or  any  other  property, 


from  levy  or  sale  on  execution  in  the  en- 
forcement of  any  such  judgment."  This  stat- 
ute in  express  terms  confers  upon  the  coun- 
ty treasurer,  i^  addition  to  any  other  rem- 
edy provided  by  law,  authority  to  enforce  the 
collection  of  unpaid  personal  taxes  by  civil 
action  against  the  person  in  whose  name 
such  taxes  stand  charged  uix>n  the  duplicate, 
and  the  Legislature  has  not  by  statute,  or  in 
any  wise,  delegated  to  or  conferred  upon  any 
other  officer,  board,  or  person  the  right  to  so 
enforce  or  collect  the  same,  the  right  of  the 
treasurer  in  this. behalf  Is  therefore  exclu- 
sive. The  treasurer  then  having  the  sole  and 
exclusive  right  to  bring  such  action,  and  it 
being  his  duty  to  bring  it,  by  what  authority 
did  the  board  of  county  commissioners  in- 
tervene and  compromise  and  settle  said  cause 
without  the  treasurer's  consent  and  against 
his  protest?  It  is  daimed  by  counsel  for 
plaintiff  in  error  that  authority  to  make  such 
settlement  was  and  is  conferred  upon  the 
board  of  commissioners  by  section  8^,  Bates' 
Rev.  St  (section  2416,  General  Code),  which 
section  provides  as  follows:  "The  board 
shall  have  power  to  compound  for  or  re- 
lease, in  whole  or  in  part,  any  debt,  judg- 
ment fine  or  amercement  due  to  the  county, 
and  for  the  use  thereof,  except  in  case  where 
It  or  eidier  of  its  members,  is  personally  In- 
terested; and  when  the  commissioners  com- 
pound for  or  release,  in  -whole  or  in  part, 
any  debt  judgment,  fine,  or  amercement  they 
shall  enter  upon  their  journal  a  statement  of 
the  facts  in  the  case,  and  the  reasons  that 
governed  them  in  making  such  release  or 
composition."  That  taxes  are  not  embraced 
in  either  of  the  descriptive  terms,  "fine"  or 
"amercement"  employed  in  the  above  statute 
is  at  once  obvious,  and  Is  admitted,  and  we 
think  It  equally  clear  that  although  the  as- 
sessment of  the  tax  and  Its  entry  or  charge 
upon  the  duplicate,  may,  for  the  purposes  of 
statutory  collection,  as  definitely  and  con- 
clusively establish  the  right  of  the  treasurer 
to  demand  such  tax  as  would  a  judgment 
yet  such  assessment  and  charge  do  not  in  a 
technical,  or  in  any  proper  sense,  constitute  a 
judgment.  A  judgment  Is  the  judicial  deter- 
mination or  sentence  of  a  court  rendered  In 
a  cause  within  its  jurisdiction ;  and  such  is 
the  common  acceptation  and  meaning  of  the 
term,  and  It  is  in  this  sense,  we  think,  and  in 
this  sense  only,  that  the  word  judgment  is 
used  In  the  foregoing  section.  In  the  fur- 
ther consideration  of  this  statute  it  remains 
then  only  to  inquire  whether  or  not  within 
its  meaning  and  Intent  a  tax  may  be  consid- 
ered as  a  debt,  and  this  also  we  think  must 
be  answered  In  the  negative.  In  City  of 
Camden  v.  Allen,  26  N.  J.  Law,  398,  Chief 
Justice  Green  says:  "A  tax,  in  its  essential 
characteristics,  is  not  a  debt  nor  in  the  na- 
ture of  a  debt  A  tax  Is  an  impost  levied 
by  authority  of  government  upon  its  citi- 
zens or  subjects,  for  the  support  of  the  state. 
It  is  not  founded  on  contract  or  agreement 
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It  operates  in  Inyltum.  Felroe  ▼.  City  of  Bos- 
ton, 3  Mete.  [Maaa]  620.  A  debt  Is  a  sum 
of  money  due  by  certain  and  express  agree- 
ment. It  originateB  In,  and  is  founded  upon, 
contract  express  or.  implied."  In  Perry  v. 
Washburn,  20  Cal.  SIS,  Field,  O.  J.,  In  dis- 
cussing the  provision  of  the  act  of  Congress 
making  United  States  notes  "a  legal  tender 
in  payment  of  all  debts  pnbllc  and  private," 
says:  "Taxes  are  not  debts  within  the  mean- 
ing of  this  provision.  A  debt  is  a  sum  of 
mon^  due  by  contract,  express  or  implied. 
A  tax  is  a  charge  upon  persons  or  property 
to  raise  money  for  public  purposes.  It  is 
not  founded  upon  contract;  it  does  not  es- 
tablish the  relation  of  debtor  and  creditor 
t>etween  the  taxpayer  and  state ;  it  does 
not  draw  interest;  it  is  not  the  subject  of 
attachment;  and  it  is  not  liable  to  set-off. 
It  owes  its  existence  to  the  action  of  the  leg- 
islative power,  and  does  not  depend  for  its 
validity  or  enforcement  upon  the  individual 
assent  of  the  taxpayer.  It  operates  in  in- 
vltum.  If  authority  for  the  distinction  is 
required,  it  will  be  found  In  the  cases  of 
Ci^  of  Camden  v.  Allen,  26  N.  J.  Law,  398 ; 
Peirce  t.  City  of  Boston,  3  Mete.  [Mass.]  520 ; 
and  Shaw  v.  Peckett,  26  Vt.  482."  In  Ander- 
son's Dictionary  of  Law  a  tax  is  defined  to 
be:  "A  charge,  a  pecuniary  burden,  for  the 
support  of  government.  A  charge  or  burden 
for  which  the  state  may  make  requisition  in 
a  prescribed  mode.  A  tax  is  not  a  'debt'; 
that  is,  an  obligation  for  the  payment  of 
money  fonnded  upon  contract  It  is  an  im- 
post levied  tor  the  support  of  the  govern- 
ment, or  for  some  special  purpose  authorized 
by  it  The  consent  of  the  taxpayer  is  not 
necessary  to  Its  enforcement;  it  operates  in 
Invitum.  The  form  of  procedure  to  collect, 
as,  an  action  of  debt,  does  not  change  its 
character."  Other  authorities  which  bold 
tliat  a  tax  is  not  a  debt  are :  Lane  County 
T.  Oregoif,  7  Wall.  71,  1©  L.  Ed.  101;  Meri- 
wether V.  Garrett,  102  U.  S.  472,  26  L.  Ed. 
197;  City  of  Augusta  v.  North,  57  Me.  892,  2 
Am.  Rep.  55,  and  1  Cooley  on  Taxation  (3d 
Ed.)  p.  17.  In  the  light  of  these  authorities 
it  seems  dear  that  under  no  proper  inter- 
pretation of  section  855  can  Its  provisions  be 
so  extended  as  to  include  taxes  within  the 
term  "debt,"  and  hence,  a  tax  being  neither 
a  debt,  Judgment,  fine  nor  amercement,  no 
authority  is  conferred  upon  the  board  of 
county  commissioners  by  the  provisions  of 
said  section  to  compound,  release,  or  settle 
the  same.  Nor  is  any  such  authority  vested 
in  the  board  by  section  845,  Rev.  St,  which 
preacrlbes  and  defines  the  general  powers 
and  duties  of  county  commissioners. 

Some  reliance  seems  to  be  placed  by  conn- 
■d  for  plaintiff  in  error  upop  section  1038, 
Rev.  St.,  which  authorizes  the  correction  of 
erron  on  tax  list  and  duplicate  by  the  coun- 
ty auditor,  and  empowers  the  board  of  coun- 
ty commissioners,  under  certain  circumstanc- 


es, to  order  refunded  taxes  that  have  been 
erroneously  charged  and  collected.  But  nei- 
ther by  this  statute  nor  by  any  other  U  the 
board  of  county  cqpimissloners  empowered 
to  settle,  remit,  or  release,  either  In  whole, 
or  in  part,  taxes  that  stand  charged  ui)oa 
the  duplicate  and  are  unpaid.  While  in  a 
sense  the  board  of  commissioners  is  the  rep- 
resentative and  financial  agent  of  the  county, 
its  authority  is  limited  to  the  exercise  of 
such  powers  only  as  are  conferred  upon  it  by 
law.  As  said  by  this  court  in  the  first  para- 
graph of  the  syllabus  in  Jones,  Auditor,  v. 
Commissioners  of  Lucas  County,  67  Ohio  St 
189,  48  N.  E.  882,  63  Am.  St  Rep.  710:  "The 
board  of  county  commissioners  represents 
the  county  in  respect  to  its  financial  affairs, 
only  so  far  as  authority  is  given  to  it  by 
statute." 

Another,  and  perhaps  sufficient,  reason  why 
the  county  commissioners  could  not  rightful- 
ly settle  or  remit  the  taxes  sued  for  In  this 
case  is  that  such  taxes  were  not  wholly  due 
to,  nor  were  they  wholly  levied  for,  the  use 
of  Holmes  county,  but  there  was  included 
therein  as  well,  state,  township,  municipal, 
and  other  taxes. 

Without  stopping  to  consider  or  discuss  the 
irregularity  of  the  mode  of  procedure  adopt- 
ed by  the  trial  court  in  this  case,  we  ttiink 
it  stifficient  to  say  that,  for  the  reasons  al- 
ready stated,  the  Judgment  of  the  court  of 
common  pleas  was  unauthorized  and  errone- 
ous, and  the  same  was  properly  reversed  by 
the  circuit  court 

Judgment  affirmed. 

SUMMERS,  C.  J.,  and  SPBAR,  DAVIS, 
SHAUCK,  and  PRICE,  JJ.,  concur. 


(8S  Ob.  St.  1) 
BUROHARD  et  al.  t.  STATR 
(Supreme  Court  of  Ohio.     Oct  25,  1910.) 

rSvItebtw  by  the  Court.) 

Cbiminal  Law  (J  260*)— Tbiai,  Bbfobb  May- 
or—Appeai>-Bili.  OP  Exceptions— Noting 

IN  DOOKST. 

Where  a  case  is  tried  before  a  Justice  of  the 
peace,  mayor,  or  police  judge,  and  the  defend- 
ant, during  the  progress  of  such  trial,  "excepts 
to  the  decisions  of  the  justice  of  the  peace,  may- 
or or  police  judge  upon  matters  of  law  arising 
in  the  case,"  and  a  bill  of  exceptions  is  pre- 
pared, signed,  and  filed  in  accordance  with  sec- 
tion 6505,  Revised  Statutes  (Bates'),  it  la  not 
essential  to  the  jurisdiction  of  the  court  of  com- 
mon pleas,  where  such  bill  is  filed  for  a  review 
of  said  decisions,  that  the  justice  of  the  peace, 
mayor,  or  ixilice  judge  "note  such  signing  and 
filing  in  his  docket"  as  required  by  said  section. 
The  failure  of  the  officer  to  make  the  notation 
in  his  docket  does  not  warrant  the  court  of  com- 
mon pleas  in  refusing  to  consider  and  pass  upon 
the  questions  contained  in  the  bill  of  exceptions. 

[Ed.    Note. — For   other    cases,    see    Criminal 
Law,  Dec.  Dig.  i  260.*] 


*For  otiier  eases  see  same  topic  and  section  NCMBBR  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Bep'r  Indexes  > 
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Error  to  Olrenlt  Court,  Champaign  Connty- 
Burchard  and  McCarthy  were  convicted  of 

an  illegal  sale  of  liquor,  and  bring  error. 

Reversed.  , 

On  the  2»th  day  of  September,  1909,  the 
plaintiffs  In  error  were,  tried  before  E.  L. 
Bodey,  mayor  of  the  city  of  Urbana,  on  an 
affidavit  which  charged  them  with  keeping  a 
place  in  said  dty  where  intoxicating  liquors 
were  kept  for  sale.  They  were  found  guilty, 
and,  after  making  that  finding,  the  mayor 
continued  the  case  until  October  1,  1909,  and 
on  that  day  the  said  parties  were  sentenced 
to  pay  a  fine  of  $200  'each  and  the  costs  of 
prosecution,  and  were  to  stand  committed 
to  the  connty  Jail  until  the  fines  and  costs 
were  paid.  A  motion  for  new  trial  was  over- 
ruled, and,  on  the  application  of  the  defend- 
ants, the  mayor  suspended  the  execution  of 
the  sentences  until  October  5,  1909. 

It  is  claimed  by  the  state  that  on  October 
4,  1909,  within  three  days  after  sentence,  the 
mayor  allowed  and  signed  a  bill  of  excep- 
tions, and  it  shows  that  he  ordered  the  same 
made  part  of  the  record.  The  certificate  of 
the  mayor  at  the  close  of  the  bill  of  excep- 
tions recites:  "Thereupon,  upon  motion  of 
the  defendants,  the  court  suspended  the  ex- 
ecution of  the  sentence  until  the  5th  day  of 
October,  1909.  Thereupon  the  defendants, 
within  three  days,  to  wit,  on  the  1st  day  of 
October,  1009,  made  a  motion  to  set  aside 
the  Judgment  herein  and  for  a  new  trial, 
which  was  overruled  by  the  court,  to  which 
ruling  by  the  court  the  defendants  then  and 
there  excepted,  and  defendants  tender  this 
their  bill  of  exceptions,  which  is  allowed, 
signed,  sealed,  and  ordered  made  part  of  the 
record.  E.  L.  Bodey,  Mayor."  The  tran- 
script made  by  the  nrayor  Is  silent  as  to  the 
signing  or  allowing  of  the  bill  of  exceptions. 
The  bill  of  exceptions  and  the  transcript  of 
the  mayor's  docket  were  filed  with  the  cleric 
.of  court  of  common  pleas  In  due  time,  and 
on  application  for  that  purpose  the  court  of 
common  pleas  granted  the  defendants  leave 
to  file  their  petition  in  error  to  review  the 
Judgments  of  said  mayor,  and  it  was  filed  In 
due  time.  At  the  October  term  of  the  court, 
on  the  30th  day  of  ^lovember,  1909,  the  court 
made  the  following  disposition  of  the  case: 
"This  day  this  cause  came  on  for  hearing 
upon  the  petition  in  error,  bill  of  exceptions 
and  exhibits,  and  a  transcript  of  the  docket 
entries  of  E.  L.  Bodey,  mayor  of  the  city  of 
Urbana,  Ohio ;  whereupon  the  court  after 
hearing  arguments  of  counsel,  and  being  ful- 
ly advised  in  the  premises,  finds  that  the  bill 
of  exceptions  was  not  duly  signed  by  E.  L. 
Bodey,  mayor  of  the  city  of  Urbana,  Ohio, 
within  the  time  prescribed  by  the  statutes, 
and  for  this  reason  the  court  finds  no  error 
in  the  record  of  the  court  below.  The  Judg- 
ment of  the  court  below  is  therefore  afilrmed 
at  the  costs  of  the  plaintiflte  in  error,  and 
this  cause  la  remanded  to  the  said  mayor  for 


execution  of  sentence.  To  all  of  whidi  rul- 
ing and  orders  of  the  court  idaintlfDai  in  error 
except"  The  circuit  court  granted  leave  to 
file  a  petition  in  error  in  that  court  to  review 
the  said  Judgment  of  the  court  of  common 
pleas,  and  a  suspending  bond  was  given.  At 
the  April  term,  1910,  the  circuit  court  found 
"that  there  is  no  error  manifest  upon  the 
face  of  the  record  In  said  orders  and  Judg- 
ment of  said  court  of  common  pleas,"  and" 
affirmed  its  Judgment  without  giving  other 
reasons  on  the  Journal.  The  case  is  here  on 
error  to  reverse  the  Judgments  of  the  lower 
courts. 

Benjamin  E.  Selbert  and  George  W.  Po- 
land, tor  plaintiffs  in  error.  George  Walte, 
Pros.  Atty.,  Harold  Houston,  City  Sol.,  and 
H.  M.  Crow,  for  the  State. 

PRICE,  J.  (after  stating  the  facts  as 
above).  The  court  of  common  pleas,  as 
shown  by  the  Journal  entry,  after  hearing  ar- 
guments of  counsel  for  the  parties,  found 
that  the  bill  of  exceptions  was  not  diUy  sign- 
ed by  E.  L,  Bodey,  mayor  of  the  city  of  Ur- 
bana, Ohio,  "within  the  time  prescribed  by 
the  statutes,  and  for  this  reason  the  court 
finds  no  error  In  the  record  of  the  court  be- 
low. The  judgment  of  the  court  below  is 
therefore  affirmed." 

What  was  said  by  counsel  in  the  argu- 
ments referred  to  does  not  appear,  but  It 
seems  that  there  was  no  motion  filed  by  the 
state  to  strike  off  the  bill  of  exceptions,  and, 
so  far  as  we  can  determine  by  use  of  the  rec- 
ord, the  questions  raised  In  the  bill  of  excep- 
tions had  been  argued  by  counsel,  for  out- 
side of  the  bill  there  was  but  little  to  re- 
quire argument  It  is  not  unfair  to  infer 
that  after  the  case  on  error  had  been  argued 
and  submitted,  the  court  discovered  what  it 
thought  t&tal  to  the  bill  and  did  not  read  or 
consider  it  On  the  contrary,  the*  court  ig- 
nored the  bill,  and,  there  beii^  no  error  ap- 
parent on  the  record  outside  the  bill,  the 
Judgment  of  the  mayor  was  affirmed. 

If  we  look  to  the  biU  Itself,  we  think  it 
clearly  appears  that  the  court  of  common 
pleas  was  mistaken — perhaps  misled  by  a 
few  words  that  appear  below  and  to  the  left 
of  the  signature  of  the  mayor.  In  our  state- 
ment of  the  case  we  have  quoted  from  the 
certificate  of  the  mayor  to  the  bill,  and  it 
shows  that  It  was  presented  and  allowed  and 
signed  on  the  1st  day  of  October,  1909. 
When  we  turn  to  the  transcript  of  the  may- 
or's docket,  transmitted  by  him  to  the  court 
of  common  pleas  with  the  bUl  of  exceptions, 
we  discover  that  after  hearing  the  case  on 
September  29,  1909,  and  finding  the  accused 
parties  guilty,  the  case  was  adjourned  nntil 
9  o'clock  a.  m.,  October  1,  1909,  and  at  thla 
adjourned  day  the  mayor  overruled  a  motion 
for  new  trial  and  passed  sentence.  The  tran- 
script also  shows  that  after  passing  sentence, 
on  application  of  defendants,  execution  of 
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■entenoe  was  siupended  until  October  6, 1900. 
Tbe  reason  for  this  suspension  does  not  ai>- 
pear  of  record,  except  tbat  it  was  on  appli- 
cation of  the  defendants. 

The  transcript  does  not  show  when  the 
bfll  was  allowed  and  signed,  but  the  certifi- 
cate of  the  mayor  recites  that  It  was  done  on 
the  Ist  of  October,  1009 — the  day  Judgment 
was  rendered.  The  transcript  Is  typewritten, 
except  the  signature  of  the  mayor,  and  be 
signed  his  name  to  the  right  and  at  the  end 
of  the  certificate,  which  Is  the  proper  place 
for  the  signature.  There  Is  wrlttrai  with  pen 
and  Ink,  three  or  four  Inches  to  the  left 
and  lower  down  on  the  page,  these  words: 
"Dated  October  4,  1009."  There  Is  nothing 
to  show  who  wrote  the  words,  or  when  they 
were  written.  They  do  not  appear  above  or 
In  any  way  related  to  the  mayor's  signature, 
and  cannot  be  allowed  to  control  or  con- 
tradict the  statement  properly  preceding  the 
mayor's  name.  Therefore  we  must  ccadude 
that,  so  far  as  can  be  properly  shown  by  the 
bill  Itself,  It  was  presented,  allowed,  and 
signed  on  the  Ist  day  of  October,  which  Is 
the  day  the  mayor  rendered  Judgment,  and 
of  coarse  within  the  10  days  prescribed  by 
section  6565,  Bev.  St.  (Bates^. 

Bnt  It  is  argned  In  the  brief  for  the  state 
that  there  Is- nothing  in  the  transcript  sent 
np  by  the  mayor  to  show  that  he  allowed 
and  signed  the  bUl  of  exceptions,  and  there- 
fore It  was  not  error  for  the  court  of  com- 
mon pleas  to  disregard  it  This  is  the  more 
serious  question  in  the  case,  although  not  ex- 
pressed in  the  Judgment  entry  made  by  the 
court  of  common  pleas,  and  it  becomes  neces- 
sary to  consider  section  6565,  above  mention- 
ed. It  provides:  "In  all  cases  before  a  Jus- 
tice of  the  peace,  mayor  or  police  Judge, 
whether  tried  by  Jury  or  the  Justice,  mayor 
or  police  Judge,  either  party  shall  have  the 
right  to  except  to  the  decisions  of  the  Jus- 
tice^ mayor  or  police  Judge,  upon  any  matters 
of  law  arising  in  the  case.  The  party  ob- 
jecting to  the  decision  must  except  at  the 
time  the  decision  is  made,  and  on  applica- 
tion made  then  or  immediately  after  the 
OTermltng  of  a  motion  for  a  new  trial,  de- 
cision rradered  or  sentence  pronounced,  time 
shall  be  given  to  reduce  the  exceptions  to 
writing,  but  not  more  than  ten  days  nor  less, 
than  five  days  beyond  the  date  of  OTermllng 
the  motion  for  a  new  trial.  If  such  motion  be 
made,  or  from  the  date  on  which  the  decl8i<»i 
or  sentence  of  the  Justice,  mayor  or  police 
Judge,  is  rendered;  •  •  •  the  jwrty  ex- 
cepting most  reduce  this  exception  to  writ- 
ing, and  present  the  same  to  the  trial  Jus- 
tice, mayor  or  police  Judge,  or  his  successor, 
within  the  time  herein  limited,  and  if  such 
tdll  of  exceptions  be  not  correct  he  shall 
make  the  necessary  corrections  therein  with- 
in three  days  after  it  is  so  presented,  and 
wboi  correct  shall  sign  the  bill  of  exceptions 
and  file  the  same  with  the  papers  in  the  case, 
and  note  sncb  signing  and  filing  in  his  dock- 


et, and  transmit  the  same  with  the  transcript 
of  his  docket  and  original  papers,  within 
ten  days  of  the  date  of  such  signing,  to  the 
clerk  of  the  court  of  common  pleas  and  by 
him  filed  and  entered  upon  his  trial  docket 
as  in  other  cases."  The  language  of  the 
latter  part  of  the  section  now  pertinent  is: 
"And  If  such  bill  of  exceptions  be  not  cor- 
rect, he  shall  make  the  necessary  corrections 
within  three  days  after  it  Is  so  presented, 
and,  when  correct,  shall  sign  the  bill  of  ex- 
ceptions and  file  the  same  with  the  papers  in 
the  case,  and  note  such  signing  and  filing  in 
his  docket,  and  transmit  the  same  with  the 
transcript  of  his  docket  and  original  p^>er8 
within  ten  days  of  the  date  of  such  signing, 
to  the  clerk,"  etc.  Because  the  mayor  did 
not  "note  such  signing  and  filing  in  his  dock- 
et," It  Is  urged  that' the  bill  is  not  valid  and 
may  be  disregarded. 

It  Is  true  that  the  transcript  is  silent  as 
to  the  signing  and  filing  of  the  bill;  but 
should  the  neglect  of  the  mayor  defeat  the 
efforts  of  plain tifTs  in  error  to  have  their 
case  reviewed?  The  statute  does  not  pre- 
scribe In  what  form  or  language  the  mayor 
shall  note  the  signing  and  filing,  and  this 
ministerial  act  Is  not  required  to  be  done  nn- 
til  the  correct  bill  is  signed  and  filed.  After 
he  has  signed  and  filed  the  bill  with  the 
papers  in  the  case,  the  magistrate  should 
note  such  signing  and  filing  on  his  docket 
It  was  no  part  of  the  duty  of  plaintiffs  In 
error  to  make  or  cause  such  notation  to  be 
made.  They  had  no  control  over  the  docket, 
and  when  they  presented  a  true  bill  wltliln 
the  statutory  Ume,  and  the  same  was  duly 
signed  by  the  mayor,  the  labor  of  plaintiffs 
in  error  was  ended,  because  the  stetnte  re- 
quires the  magistrate  to  file  the  bill  with 
the  other  papers  in  the  case,  and,  having 
noted  the  signing  and  filing,  he  must  trans- 
mit the  bill,  transcript,  and  original  papers 
to  the  clerk  of  the  court  of  common  pleas. 
The  mayor  has  performed  aU  things  made 
incumbent  npon  him  by  the  statute,  except 
making  the  notation  on  his  docket.  The  sign- 
ing and  filing  precede  the  noting  on  the  dock- 
et; bnt  in  this  case,  without  making  the  note 
on  the  docket,  the  mayor  performed  the  re- 
maining duty  of  transmitting  the  bill,  tran- 
script, and  original  papers  to  the  clerk  of 
courts.  So  the  court  of  common  pleas  had 
before  It  a  correct  bill  of  exceptions,  signed 
by  the  mayor  within  the  stetutory  time  and 
by  him  filed  with  the  other  papers  In  the 
case,  and  in  due  time  transmitted  to  the 
court  of  common  pleas.  If  tha  noting  the 
"signing  and  filing"  on  the  docket  required 
by  the  section  is  Jarlsdlctlonal  as  to  the  fate 
(tf  the  bill  after  It  reached  the  court  of  com- 
mon pleas,  the  Judgments  of  the  lower  conrte 
may  be  Justified.  Bat  we  are  of  opinion 
that  sncb  act  of  noting  on  the  docket  Is  not 
Jurisdictional,  If  all  other  steps  prescribed  by 
the  statute  have  been  taken  in  time.  Such 
notation  may  aid  In  the  identification  of  the 
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bill  of  exceptions;  but  there  was  no  ques- 
tion raised  by  the  state,  or  any  one,  concern- 
ing Its  Identity,  and  the  same  was  evidenced 
by  the  same  signs  that  identified  the  tran- 
script and  other  original  papers  In  the  case, 
and  It  would  appear  harsh.  Indeed,  that  a  bill 
of  exceptions  shall  be  cast  aside  because  the 
magistrate  neglected  to  perform  the  one  min- 
isterial act  Involved  In  the  discussion. 

We  are  not  disposed  to  construe  a  stat- 
ute regulating  the  practice  before  a  mayor 
or  Justice  of  the  peace  with  more  strict- 
ness than  is  applied  to  the  practice  in  the 
court  of  common  pleas  and  circuit  court, 
under  provisions  of  sections  5301  to  6302, 
Rev.  St.,  Inclusive,  which  were  then  In  force. 
The  noting  on  the  docket  the  fact  that  a 
bill  of  exceptions  bad  been  signed  and  filed 
by  the  mayor,  not  being  essential  to  the 
Jurisdiction  of  the  court  of  common  pleas, 
the  neglect  of  that  ministerial  duty  is  not 
the  fault  or  neglect  of  the  parties  taking 
the  bm. 

It  follows  that  we  reverse  the  Judgment  of 
the  circuit  court,  and  also  that  of  the  court 
of  common  pleas,  and  remand  the  case  to  the 
court  of  common  pleas  with  Instructions  to 
read,  consider,  and  pass  upon  the  bill  of  ex- 
ceptions and  the  questions  therein  contained. 

Judgment  reversed. 

SUMMERS,  C.  J.,  and  CREW,  SPEAR, 
DAVIS,  and  SHAUCK,  JJ.,  concur. 
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OOMMONWBAI/TH  v.  ALTHAUSB. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Nov.  22, 1910.) 

1.  FAI.8K  Pbstbnses  <{  9?)— Bt  Pcbdoeb  — 
What   Constitutes   Pledge  —  Incidertaj, 

AGBEEUKNT— INDUCEHENT  TO  PASTING  WITH 

Propkbtt. 

A  pledgor  and  pledgee  may  agree  that  the 
securities  pledged,  In  which  the  pledgor  baa  the 
general  property  and  the  pledgee  a  special 
property  for  the  payment  of  the  debt  secured, 
may  be  sold  by  the  pledgee  and  the  proceeds 
used  by  him  as  owner  of  the  secnritiea,  leaving 
to  the  pledgor  the  ansecnred  perBonal  obliga- 
tion of  the  pledgee  to  account  for  the  value  of 
the  securities  at  the  date  of  payment  of  the 
debt;  and  such  agreement  is  not  an  incident  to 
the  pledge,  but  is  an  agreement  authorizing  the 
pledgee  to  end  the  pledge  and  the  rights  of  the 
pledgor  in  the  securities,  and  hence  that  such 
agreement  was  induced  by  a  false  pretense  on 
the  part  of  the  pledgee  did  not  render  him  guilty 
of  <A>taining  the  pledged  goods  through  larceny 
by  fSlse  pretense. 

[Ei.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  |  14;   Dec.  Dig.  {  9.*] 

2.  False  Pbbtenbes  (|  9*)— Bt  Pledgee— In- 
oidentai,  Aobeeuknts  —  Inducement  to 
Parting  with  Pbopebty. 

Such  agreement,  where  included  in  and  a 

ert  of  the  pledge  agreement,  must,  if  possible, 
oonstrued  as  declaring  the  terms  of  the 
pledge,  rather  than  as  authorizing  the  pledgee  to 
end  the  pledge  and  the  interest  of  the  pledgor, 


and,  to  Justify  the  pledgee  In  selling  the  se- 
curities and  accounting  for  the  value  thereof  at 
the  date  of  the  payment  of  the  debt  secured, 
must  give  him  that  right  in  terms  admitting  oi 
no  doubt. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  8  14;  Dec.  Dig.  $  Q*\ 

3.  Embezzlement  (§  II*)— Pledged  Pbopbbtt 

— HEHTPOTItECATION   BY  PLEDGEE. 

A  pledgee  may  not,  in  the  absence  of  an 
agreement  authorizing  it,  rehypothecate  the  se- 
curities ;  such  unauthorized  use  of  them  being  a 
criminal  offense,  under  Rev.  Laws,  c.  208,  §71. 

(Ed.  Note. — For  bther  cases,  see  Embezzle- 
ment. Cent.  Dig.  f|  9,  10;   Dec.  Dig.  i  11.*] 

4.  Embezzlement  (J  11*)— Pledged  Pbofebtt 
— Rbhtpothecation  bt  Pledokb. 

Where  A.  borrows  of  B.,  and  pledges  to  B. 
securities  for  the  rei>ayment  of  the  loan,  and 
as  part  of  the  agreement  authorizes  B.  to  pledge 
the  securities  en  bloc  with  other  securities  own- 
ed by  B.  for  money  borrowed  by  him,  a  use  of 
the  securities  is  authorized,  and  is  incidental  to 
the  pledge  of  them,  and  not  directly  destructive 
of  it,  and  is  not  larceny. 

[E2d.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  88  9,  10;    Dec.  Dig.  §  11.*] 

5.  Embezzlement  ({  11*)— Pledged  Pbopebtt 
—Sale  by  Pledgee. 

A  provision,  in  an  agreement  pledging  se- 
curities for  a  loan,  that  the  pledgee  has  the  right 
to  make  use  of  the  securities  as  he  may  desire, 
subject  only  to  his  obligation  to  deliver  to  the 
pledgor  or  order  collateral  of  the  same  amount 
and  kind  as  that  pledged,  does  not  authorize  the 
pledgee  to  sell  the  securities  until  the  pledgor  is 
In  default  under  some  one  of  the  conditions  im- 
posed on  him,  and  a  sale  by  the  pledgee  before 
that  time  is  unauthorized,  and  constitutes  lar- 
ceny. 

[Bd.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent.  Dig.  88  9,  10;  Dec  Dig.  §  11.*] 

6.  Cbiminal  Law  (8  1137*)  —  Appeai.  —  In- 
vited Ebbob. 

One  may  not  ccnnpiain  ot  an  Invited  error, 
committed  by  the  trial  court  adopting  a  view  re- 
quested by  him. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  88  3007-3010;  Dec.  Dig.  8 
1137.*] 

7.  Indictment  and  iNroBMAxiON  (8  191*)— Is- 
sues and  Pboof— Bill  of  Pabticttlabs— 
"Lakcent." 

A  bill  of  particulars,  filed  with  an  indict- 
ment for  larceny  of  a  receipt,  which  alleged  that 
ucctised  told  prosecutor  that  he  would  loan  pros- 
ecutor money  and  take  from  him  as  collateral 
a  negotiable  receipt  of  a  third  x>er8on  for  cer- 
tain bonds,  that  accused  falsely  represented  to 
prosecutor  that  he  intended  either  to  keep  the 
certificate  in  his  possession  or  to  place  the  same 
as  collateral  with  a  bank  for  a  loan,  that  ac- 
cused loaned  to  prosecutor  money  and  received 
as  collateral  the  receipt,  that  accused  sold  the 
receipt,  that  after  the  maturity  of  the  debt  pros- 
ecutor made  demands  on  accused  for  the  return 
of  the  receipt  and  tendered  the  amount  of  the 
debt,  that  accused  declined  to  deliver  the  re- 
ceipt or  any  receipt  of  the  same  amount,  and 
that  accused  never  intended  to  retain  posses- 
sion of  the  receipt,  but  at  the  time  of  making 
the  representation  and  receiving  the  receipt  he 
intended  to  dispose  of  the  same,  etc,  permitted 
the  commonwealth  to  prove  common  larceny, 
emi>ezzlement,  obtaining  property  by  false  pre- 
tenses, or  larceny,  defined  by  Rev.  Laws,  c  208, 
8  26,  making  one  who.  with  intent  to  defraud. 
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obtains  pionerty  by  false  pretense  ntiltr  of 
"lareeny.'-  ' 

{Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  if  604-^1;  Dec. 
Kg.  I  191.* 

For  other  definitions,  see  Words  and  Phrases, 
TOL  6,  pp.  8991-4003.] 

&  Cbixinai.  Law  <$  1028*)— Appeal— Bbbobs 

Review ABLB— Objections  in  LiOWeb  Coubt. 

AccoBed  may  not  complain  of  an  error  of 

which  he  did  not  complain  at  the  triaL 
[Ed.    Note.— For   other   cases,    see    Criminal 

Law,  Cent.  Dig.  |  2619 ;  Dec.  Dig.  i  102&*] 

9.  Falcob  Pbbtenbeb  (|  11*>— Booisnts  or 
Offense  —  Obtaining  Pbopeett  —  NATnRK 
or   Pbopkbtt  —  Larceny    by   False   Pbb- 

TEN8E. 

The  crime  of  larceny  b^  obtaining  property 
by  &l8e  pretense  consists  m  obtaining  title  to 
property  by  a  falae  pretense,  or  by  procuring  a 
contract  by  false  pretense  under  which  one  par- 
ty passes  title  to  the  other  party. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  |  16;   Dec.  Dig.  |  ll.»] 

10.  FAL8B  Pbetenbes  (J  9*)  —  Obtaininq 
Pbopkbtt— Act  Gompuiined  or  as  Induce- 

KKKT    TO    PABTina    WITH    PBOPEBTT — "LAE- 

CKNY  BY  False  PIietenbe." 

Where  special  property  in  a  negotiable  re- 
ceipt for  corporate  bonds  passed  to  accused  as 
pledgee  of  it  to  secnre  a  note  executed  by  the 
pledgor,  wbo  did  not  lose  his  general  property  in 
the  receipt,  and  Accused,  procuring  nis  special 
property  by  a  false  pretense,  sold  the  receipt 
wrongfully,  without  ref;krd  to  his  rights  as 
pledgee,  he  was  not  guilty  of  "larceny  by  false 
pretense,"  under  Rev.  Laws,  c.  208,  §  26,  since 
tlie  only  effect  which  the  false  pretense  had  was 
on  the  possession  of  the  receipt,  which  passed 
to  acciised  by  the  making  of  the  note  for  which 
the  receipt  was  delivered  as  security. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  {  14;   Dec.  Dig.  {  9.*] 

11.  False     Pbitenses     (i    7*)  —  OBTAiNiira 

PBOPEBTT— NAT0BE  OF  PBETBNBE. 

Tile  fraud  of  obtaining  property  by  buying 
it  intending  not  to  pay  for  it  is  not  the  crime 
of  obtaining  property  by  false  pretense,  under 
Ber.  Laws,  c.  208,  i  26;  the  offense  being  the 
obtaining  of  property  by  a  false  statement  of  a 
fact 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  {  12 ;   Dec.  Dig.  S  7.*] 

12.  False    Pbetenbbb   <i    52*)  —  OBXAimna 

PBOPEBTT- INSTBUCTIONS. 

Where,  on  a  trial  for  tlie  larceny  of  a  ne- 
gotiable receipt  for  corporate  bonds,  delivered  to 
accoaed  as  security  tor  a  note  executed  by  the 
pledgor,  the  pledgor  testified  that  accused  stated 
at  the  time  of  the  making  of  the  pledge  that  he 
woold  merely  use  the  security  as  collateral  for 
a  loan,  and  accused  sold  the  security  and  claim- 
ed tliat  he  had  a  right  to  do  so  under  the  agree- 
ment, a  charge  that  a  representation  as  to  a 
futon 'transaction  in  the  nature  of  a  promise 
was  not  a  false  pretense,  within  the  statute 
ponisbing  larceny  by  false  pretense,  and  that  it 
was  not  a  false  pretense  for  one  to  fail  to  do  iu 
the  fntnre  a  thing  he  had  promised  to  do,  unless 
the  promise  was  made  to  induce  another  to  do  a 
particular  thing,  etc.,  did  not  fully  diarge  on 
the  iasue  of  a  representatidn  of  one's  present  in- 
tention as  to  a  futnre  act  as  distinguished  from 
a  promise  that  a  fntnre  act  should  be  done ;  and 
the  conrt  should  have  charged  that  the  state- 
ment by  aocnsed.  that  he  would  or  would  not 
ase  the  receipt  in  a  certain  manner,  was  not  a 
false  pretense,  and  that  a  representation,  as  an 
inducement  to  the  making  of  a  loan,  that  some- 


tiling  thereafter  was  or  was  not  to  be  done,  was 
not  a  talie  pretense.  -  > 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  i  64 ;   Dec.  Dig.  §  52.* 

For  other  definitions,  see  Words  and  Phrase*, 
roL  3,  pp.  2802-2664;   vol.  8,  p.  7661.] 

13.  False  Pbetenbes  (S  7*)— Mode  of  Ob- 
taining Pbopebtt. 

A  pledgee  of  a  negotiable  receipt  for  bonds 
of  a  corporation  to  secure  a  loan  made  by  the 
pledgor  IS  not  guilty  of  larceny  by  false  pre- 
tense, if,  after  receiving  it  from  the  pledgor,  he 
sold  It  honestly  under  a  claim  of  right;  but  if 
he  lent  money  to  the  pledgor  to  secure  possession 
of  the  receipt  with  a  view  of  feloniously  coa- 
verting  it  to  his  own  ose,  and  then  feloniously 
converted  it,  he  was  guilty  of  larceny. 

[Ed.  Note.— For  other  caseSi  see  False  Pre- 
tenses, Cent  Dig.  {  12 ;   Dec.  Dig.  {  7.*] 

14.  False  Pbetenbes  (S  42*)— Convebsion  of 
Pbopebtt— Evidence. 

Where,  on  a  trial  for  larceny  by  false  pre- 
tenses of  a  security  pledged  to  accused  to  secora 
a  loan,  the  issue  was  whether,  in  the  sale  of  the 
security,  he  acted  honestly  under  a  claim  of 
ri{^t,  80  that  he  was  not  guilty  of  larceny,  or 
wbether  he  lent  the  money  to  the  pledgor  to 
secure  possession  of  the  security  with  a  view  of 
feloniously  converting  it,  evidence  of  his  repie- 
sentations  tc  the  pledgor  at  the  time  of  the  mak- 
ing of  the  pledge  as  to  his  intention  to  keep  the 
security  in  a  bank  as  collateral  for  money  bor- 
rowed by  him  was  admissible. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Gent  Dig.  i  56 ;   Dec.  Dig.  {  42.*] 

Exceptions  from  Superior  Conrt,  Snffolk 
County;  WUIiam  Cnsliing  Wait,  Judge. 

Walter  Althause  was  cwiTicted  of  larceny, 
and  he  brings  exertions.    Sustained. 

The  indictment  alleged  that  accused  did 
steal  one  negotiable  receipt  of  the  value  of 
$2,000,  one  piece  of  paper  of  the  value  of 
$2,000,  of  the  property  of  Charles  A.  Powers 
The  commonwealth  filed  a  bill  of  particulars 
as  follows: 

"Novv  comes  the  commonwealth  In  the 
above-entitled  action  «nd  In  compliance  with 
the  defendant's  motion  therefor  files  the  fol- 
lowing bill  of  particulars: 

"On  or  about  the  8d  day  of  February,  1909, 
the  defendant  told  one  Charles  A.  Powers 
that  he  would  loan  the  said  Powers  the  sum 
of  five  hundred  dollars  ($500)  for  three  (3) 
months  at  six  (6)  per  cent.  Interest,  and  take 
from  the  said  Powers,  as  collateral  security 
for  the  payment  of  such  loan,  a  negotiable 
receipt  of  one  C.  H.  Venner  for  two  (2)  six 
(6)  per  cent,  bonds  of  the  Urbana  Water- 
works Company,  and  the  defendant  falsely 
and  fraudulently  represented  to  the  said 
Powers  that  the  defendant  intended  either 
to  keep  the  said  certificate  in  his  possession, 
or  to  place  the  same  as  collateral  security 
with  some  bank  or  banking  company  for  a 
loan  to  be  made  by  such  bank  or  banking 
company  to  the  defendant,  or  to  the  firm  or 
person  by  whom  the  defendant  was  employ- 
ed. Thereupon,  upon  the  same  date,  the 
said  Althause  loaned  to  the  said  Powers  the 
sum  of  five  hundred  dollars  ($500),  and  re- 
ceived a  note  for  the  said  amount,  dated  Feb- 
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mary  S,  1009,  for  tbree  <S)  months,  at  the 
rate  of  six  (6)  per  cent  per  annnm,  signed 
by  Gbarlea  A.  Powers,  and  the  defendant 
also  received  as  collateral  security  for  the 
payment  of  the  liability  evidenced  by  said 
note  the  said  receipt  of  said  0.  H.  Venner. 
On  or  about  the  3d  or  4th  day  of  February, 
1900,  the  saUl  Althaose  sold  and  delivered 
the  said  receipt  through  the  office  of  Wesley 
A.  Gove  &  Co.,  and  has  never  since  held  any 
control  over  the  said  receipt,  or  retained  any 
title  or  interest  In  the  said  receipt,  but  parted 
with  title  thereto  absolutely.  Thereafter, 
and  after  the  maturity  of  the  said  note^  the 
said  Powers  made  r^eated  demands  upon 
the  said  Althause  for  the  return  of  the  said 
receipt,  or  of  a  receipt  similar  in  kind  and 
amount  to  the  said  'receipt,  and  has  made 
tender  of  the  amount  of  the  note  due  from 
the  said  Powers  to  the  said  Althause,  with 
interest  at  six  (6)  pei^  cent  from  the  date 
of  the  making  of  the  said  note,  but  the  said 
Althause  has  declined  and  refused  to  deliver 
to  the  said  Powers  the  said  receipt  or  any 
receipt  of  the  same  amount  and  kind  as  the 
•aid  receipt 

"The  said  defendant  never  Intended  to  re- 
tain possession  of  the  said  receipt  or  to 
place  the  said  receipt  in  any  loan  to  be 
made  to  him  by  a  bank  or  banking  company, 
but  at  the  time  of  making  the  aforesaid  rep- 
resentation to  the  said  Powers,  and  at  the 
ttane  of  receiving  the  said  receipt  from  the 
said  Powers,  and  at  the  tbne  of  the  defend- 
ant's selling  the  same,  he  intended  to  dispose 
of  the  same,  and  to  divest  himself  of  all 
title  to  the  said  receipt  and  any  lien  there- 
on that  the  said  defendant  might  have." 

Arthur  H.  Weed,  for  the  Commonwealth. 
Clarence  W.  Bowley  and  I<ewls  Marks,  for 
defoxlant 

liORINO,  X  The  defendant  contended  that 
under  the  note  held  by  him  signed  by  Powers 
he  had  the  right  to  sell  the  property  held 
under  it  as  collateral  security  at  any  time 
If  he  thought  it  wise  to  do  so.  But  the  pre- 
siding Judge  instructed  the  Jury  that  the 
note  did  not  authorize  the  holder  to  sell  the 
collateral  until  the  maker  of  the  note  was  in 
default  under  some  one  of  the  promises  or 
conditions  stated' therein.  The  difference  be- 
tween the  two  views  lies  at  the  foundation 
of  this  case  and  we  take  it  up  In  the  flrst  In- 
stance. 

The  provision  to  be  construed  is  In  these 
words:  "The  right  to  make  such  use  of  the 
collateral  security  named  herein  •  *  • 
as  they  may  desire,  subject  only  to  their  ob- 
ligation to  deliver  to  the  said  borrower  or  or- 
der collateral  of  the  same  amount  and  kind 
as  that  mentioned  above." 

Were  it  not  for  the  decision  In  Ogden  t. 
Lathrop,  65  N.  Y.  158,  we  should  have  had 
no  hesitation  as  to  the  true  construction  of 
tbiM  proTiston.    It  la  doubtless  competent  for 


a  pledgor  and  pledgee  to  agree  that  secnrities 
pledged  for  payment  of  a  note  (in  which 
the  pledgor  has  the  general  property  and  the 
pledgee  a  special  property  or  Hen  for  pay- 
ment  of  the  debt  due  to  him  from  the 
pledgor)  may  be  sold  by  the  pledgee  and  the 
proceeds  used  by  him  (the  pledgee)  as  if  he 
alone  had  been  the  owner  of  the  securities, 
leaving  to  the  pledgor  (in  whom  was  the  gen- 
eral property  In  those  securities)  nothing  but 
the  unsecured  personal  obligation  of  the 
pledgee  to  account  to  him  for  the. value  of 
the  securities  at  the  date  of  the  payment 
of  the  note.  Such  an  agreement  If  made^ 
is  not  an  Incident  to  a  pledge  of  secnrities. 
It  Is  an  agreement  authorizing  the  pledgee  to 
end  'the  pledge  and  all  the  rights  of  tha 
pledgor  in  the  securities  pledged. 

It  follows  that  U  it  Is  found  in  a  writing 
by  which  secnrities  are  pledged  It  must  to 
have  that  effect,  be  couched  in  terms  which 
do  not  admit  of  doubt  as  was  the  case  in  the 
note  In  question  in  Wilson  v.  Hawley,  153 
Mass.  250,  3S  N.  E.  522.  For  if  the  provision 
is  found  in  a  writing  pledging  the  securities 
it  should  be  construed.  If  that  be  possible, 
to  be  an  agreement  declaring  the  terms  of 
the  pledge  and  not  an  agreement  authorizing 
the  pledgee  to  end  the  pledge  and  all  inter- 
est of  the  pledgor  in  the  secnrities  pledged. 

It  Is  plain  therefore  that  the  "use"  author- 
ized In  this  note  Should  be  construed  to  be 
a  "use"  as  collateral  security  unless  the  pro- 
vision so  construed  would  be  meaningless. 
But  that  Is  far  from  the  fact  It  Is  a  matter 
of  common  knowledge  that  In  lending  mon- 
ey, banks  and  bankers  require  the  pledge  en 
bloc  of  the  securltlefl  put  up  as  collateral. 
That  means  that.  If  a  lender  of  money  on 
security  wishes  to  be  able  to  put  himself  In 
funds  (in  connection  with  the  advances  made 
by  him)  through  a  rehypothecation  of  the 
securities  pledged  to  him,  he  must  have  au- 
thority to  separate  the  securities  received  by 
him  from  the  debts  due  to  him  for  which 
they  were  respectively  pledged.  That  is  a 
right  which  he  does  not  have  in  the  absence 
of  an  agreement  authorizing  that  to  be  done. 
Not  only  that,  but  such  a  use  of  securities 
pledged  to  him  as  collator  is,  in  the  absence 
of  an  agreement  authorizing  it,  a  criminal 
offense.    Rev.  Laws,  c.  208,  {  71. 

Where  A.  borrows  of  B.,  and  pledges  to 
B.  secnrities  for  the  repayment  of  the  loan 
so  made,  and  as  part  of  the  agreement  au- 
thorizes B.  to  pledge  those  securities  en  bloc 
with  other  securities  owned  by  him  (B.)  for 
money  borrowed  by  him,  a  use  of  those  se- 
curities is  authorized  which  is  tncideutal  to 
the  pledge  of  them  and  not  directly  destruc- 
tive of  it  We  say  not  directly  destructive 
of  the  pledge  because  It  is  evident  that  all 
the  securities  pledged  en  bloc  iolght  be  sold 
to  pay  the  new  debt,  and  In  that  way  the 
right  of  redemption  whldi  the  original  pledg- 
or had  might  be  extinguished. 

The  provision  that  tha  "clsht  to  make  sucb 
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nee  of  the  collateral  security  •  •  •  as' 
they  may  desire"  la  to  be  "Bubjeet  only  to 
their  obligation  to  dellTer  to  the  said  bor- 
rower or  order  collateral  of  the  same  amount 
and  kind"  does  not  lead  to  a  different  con- 
dudon.  The  obligation  to  keep  sufficient 
securities  of  the  same  amount  and  kind  on 
hand  In  place  of  the  Identical  securities  de- 
livered Is  one  of  not  uncommon  occurrence 
in  the  methods  of  carrying  on  business  which 
now  obtain.  Its  most  common  occurrence  Is 
in  case  stocks  are  carried  on  margin  In  Jnris- 
dlctlons  where  the  stock  bought  and  carried 
on  margin  belongs  to  the  customer.  See 
Bichardson  t.  Shaw,  209  C.  S.  S65,  28  Sup. 
Ct.  512,  62  L.  Ed.  836,  where  the  cases  are 
collected. 

Ample  reason  therefore  for  the  provision 
here  In  question  Is  found  In  authorizing  the 
I^edgee  of  the  pledged  securltleB  to  repledge 
them  en  bloc  (as  was  done  In  Wilson  v.  Haw- 
ley,  168  Mass.  260,  33  N.  ST.  622),  and  such 
a  "use"  Is  a  "use"  Incidental  to  a  pledge  and 
not  destructive  of  It.  For  these  reasons  we 
should  not  have  hesitated  to  limit  the  word 
"use"  in  this  agreement  to  "use"  as  collateral 
security  were  it  not  for  the  case  of  Ogden 
T.  LaUirop,  65  N.  Y.  168.  It  was  assumed 
tn  the  opinion  in  that  case,  and  assumed 
without  argument,  so  f&r  as  that  opinion 
goes,  that  no  force  could  be  glvesa  to  the 
clanse  there  in  question  unless  a  sale  was 
authorized.  The  clause  there  in  question 
gave  the  pledgee  "authority  to  use,  transfer 
or  hypothecate"  the  securities  pledged  to 
him.  However  it  may  be  vrith  those  words, 
we  cannot  believe  that  when  a  pledgor  gives 
to  the  pledgee  authority  to  "use"  securities 
pledged  to  him  be  Intends  to  authorize  the 
pledgee  to  end  his  (the  pledgor's)  property 
In  the  securities  pledged  at  his  (the  pledgee's) 
wni,  substituting  therefor  his  (the  pledgee's) 
unsecured  obligation  to  account  for  whatever 
may  be  the  value  of  the  securities  upon  pay- 
ment of  the  note  by  the  pledgor.  For  these 
reasons  we  are  of  opinion  that  the  decision 
in  Ogden  T.  Lathrop,  66  N.  T.  158,  should  not 
be  extended  to  the  clause  In  the  note  here 
in  qaestlon. 

The  case  of  First  Nat  Bank  of  Chicago 
T.  Caperton,  74  Miss.  857,  22  South.  60,  is  not 
an  authority  for  the  construction  of  the  note 
put  forward  by  the  prisoner  In  the  case  at 
bar.  Where  a  right  to  use  Is  given  to  a 
mortgagor,  and  the  mortgage  Is  a  mortgage 
of  the  product  of  a  factory  or  the  contents 
of  a  store.  It  would  be  hard  not  to  construe 
a  Tight  given  to  the  mortgagor  to  use  the 
mortgaged  property  to  be  a  right  to  sell  It 
But  where  the  right  to  use  Is  given  not  to  a 
mortgagor  but  to  a  pledgee,  and  the  property 
to  be  used  by  the  pledgee  consists  of  securi- 
ties iriedged  as  collateral  for  a  debt  due  from 
the  pledgor,  it  is  not  possible  (in  our  opin- 
ion) to  construe  a  right  to  use  to  be  a  right 
to  selL  The  other  case  relied  on,  Estes  v. 
riist  National  Bank,  16  Colo.  App.  62«y  OS 


Pac.  788,  is  a.  similar  d^cIsloB  by  an  Inferior 
court  of  Colorado. 

We  are  of  opinion  therefore  that  the  Judge 
was  right  in  the  construction  wUlch  he  put 
uimn  the  note  here  la  question. 

(There  is  another  matter  lying  at  the  foun- 
dation of  the  case.  In  that  matter  we  are  of 
opinion  that  the  Judge  was  wrong.  The  er- 
ror, however.  Is  an  error  of  which  the  pris- 
oner cannot  complain,  for  he  asked  the  Judge 
to  adopt  the  view  which  hie  adopted.  We 
discuss  It  however,  to  arrive  at  a  correct 
understanding  of  the  case  and  because,  as 
we  decide  later  on,  the  case  must  go  bade 
for  a  new  trial.  The  matter  we  now  refer 
to  Is  the  view  taken  by  the  Judge  of  the 
bill  of  particulars.  The  Judge  ruled  that 
the  government  had  set  forth  in  Its  bill  of 
particulars  the  crime  of  larceny  by  obtaining 
property  by  false  pretenses,  and  that  having 
done  so  It  must  prove  that  kind  of  larceny. 
But  In  our  opinion  the  bUl  of  particulars  is 
a  colorless  narration  of  facts.  By  that  we 
mean  that  the  facts  set  forth  in  the  bill  of 
particulars  as  the  facts  relied  upon  by  the 
government  are  set  forth  without  any  color 
being  added  to  them  by  way  of  a  conclusion 
of  law.  Under  this  bill  of  particulars  the 
government  was  at  liberty  to  make  out  lar- 
ceny In  any  way  In  which  the  facts  stated 
show  that  ft  larceny  was  committed,  whether 
it  be  a  common  larceny,  embezzlement  ob- 
taining property  by  false  pretenses,  or  lar- 
ceny as  defined  by  Rev.  Laws,  c.  208,  S  26. 
As  to  the  last  see  Commonwealth  t.  King, 
202  Mass.  379,  88  N.  E.  464. 

There  is  a  further  point  on  which  In  our 
opinion  there  was  a  mistrial,  but  of  which 
again  the  prisoner  cannot  complain.  In  this 
Instance  he  cannot  complain  of  the  error  be- 
cause he  did  not  complain  of  it  at  the  trial. 
The  crime  of  larceny  by  obtaining  property 
by  a  false  pretense  consists  in  obtaining  title 
to  property  by  a  false  pretensa  Common- 
wealth V.  Barry,  124  Mass.  326.  In  the  case 
at  bar  the  title  to  the  receipt  for  the  two 
bonds  which  Powers  parted  with  when  he 
signed  the  note  here  in  question  never  passed 
to  the  prisoner.  Not  only  that  but  the  note 
did  not  give  the  prisoner  any  power  of  sell- 
ing the  receipt  for  the  bonds  and  so  of  pass- 
ing the  title  to  another.  That  is  Just  what 
the  Judge  told  the  Jury  that  the  note  did  not 
do.  In  the  case  at  bar  a  special  property  in 
the  receipt  for  the  two  bonds  passed  to  the 
prisoner  as  pledgee  of  them  to  secure  pay- 
ment of  the  note  signed  by  Powers.  And  it 
could  have  been  found  that  this  special  prop- 
erty ^s  procured  by  a  false  pretense.  But 
that  was  Immaterial.  Powers  did  not  lose 
his  general  property  in  and  tlUe  to  the  re- 
ceipt for  the  bonds  by  the  prisoner's  exercis- 
ing his  rights  as  pledgee.  The  bonds  were 
not  sold  by  the  prisoner  under  his  right  of 
property  in  them  as  pledgee,  nor  were  they 
sold  under  the'  special  rights  given  by  the 
note  to  the  bolder  of  it  (construing  the  note 
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as  It  was  In  our  opinion  rightly  constmed  by 
tlie  presiding  Judge).  To  make  out  a  case 
of  obtaining  property  by  a  false  pretense  the 
title  most  be  obtained  by  a  false  pretense 
or  a  contract  must  be  procured  by  a  false 
pretense,  under  which  the  other  party  passes 
the  title  to  another.  In  the  case  at  bar  the 
receipt  for  the  bond  was  sold  by  the  pris- 
oner wrongfully  without  regard  to  bis  rights 
as  pledgee. 

If  the  bill  of  particulars  had  confined  the 
government  to  proving  a  larceny  through 
obtaining  property  by  a  false  pretense,  the 
prisoner  would  have  been  entitled  to  a  ver- 
dict of  not  guilty  as  matter  of  law  under  the 
construction  of  the  note  adopted  by  the  Judge. 
The  only  effect  which  the  false  pretense  had 
(If  there  was  a  false  pretense  in  the  case  at 
bar)  was  upon  the  possession  of  the  receipt 
which  passed  to  the  prisoner  by  the  making 
of  the  note.  At  qommon  law  that  would  have 
been  material  because  obtaining  possession 
by  fraud  is  a  taking  within  the  meaning  of 
that  word  in  the  definition  of  larceny  at 
common  law.  Commonwealth  v.  Barry,  124 
Mass.  325;  Commonwealth  v.  Rubin,  165 
Mass.  453,  43  N.  B).  200;  Oonunonwealth  v. 
Flynn,  167  Mass.  460,  45  N.  E.  924,  57  Am. 
St.  Rep.  472;  Commonwealth  v.  King,  202 
Mass.  378,  88  N  E.  464.  But  that  Is  no  long- 
er material  under  Rev.  Laws,  c.  208^  I  26. 
Under  that  act  larceny  Is  made  out  when- 
ever a  person  "unlawfully,  and  with  Intent 
to  steal  or  embezzle,  converts  *  •  *  the 
money  or  personal  chattel  of  another,  wheth- 
er such  money  or  personal  chattel  is  or  Is  not 
in  his  possession  at  the  time  of  such  conver- 
sion." 

9nt  there  is  one  error  made  by  the  judge 
which  Is  open  to  the  prisoner.  By  bis  sixth 
request  the  prisoner  asked  the  judge  to  rule 
that  "a  statement  by  the  defendant  that  he 
would  or  would  not  use  the  receipt  In  a  cer- 
tain manner  Is  not  a  false  pretense  within 
the  meaning  of  the  word," .  and  by  his  sev- 
enth request  that  "a  representation  as  an  In- 
ducement to  the  making  of  a  loan  that 
something  thereafter  was  to  be  or  was  not  to 
be  done  Is  not  a  false  pretense."  The  testi- 
mony which  gave  rise  to  these  two  requests 
for  rulings  was  given  by  Powers  and  was 
in  these  words:  "As  soon  as  I  had  read  the 
form  of  the  note  through  and  Mr.  Althause 
had  finished  writing  in  what  he  wrote,  I 
asked  him  why  be  Inserted  the  clause  giving 
them  the  right  to  the  nse  of  the  collateral. 
I  cannot  repeat  that  clause.  On  being  shown 
clause,  'shall  have  the  right  to  make  use  of 
such  collateral  named  herein,'  witness  said, 
'That  was  the  clause.'  Mr.  Althause  said 
that  they  had  applications  for  loans  greater 
by  far  thaa  they  had  the  money  personally 
to  supply,  and  that  under  that  note  they  c(ri- 
lected  several  minor  loans  which  they  had 
made  to  their  customers  Into  one  group.  He 
said  that  they  had  collected  a  number  of 
minor  }oans  which  they  made  to  their  cus- 


tomers -Into  a  group,  and  they  themselves, 
on  this  group  of  loans,  obtained  a  loan  from 
the  bank.  I  asked  him  what  bank  they  used, 
or  which  bank  they  used,  and  he  said  there 
were  several  banks.  He  said,  'We  are  Just 
now  getting  a  collection  of  loans  to  go  up  to 
a  bank  In  Haverhill,  and  your  security  will 
be  put  in  that  set  and  go  there.'  I  said,  'Is 
there  any  doubt  in  regard  to  the  security  of 
the  collateral?'  He  said,  'None  whatever. 
We  have  a  special  arrangement  with  the 
banks  with  which  we  do  business  whereby 
we  can  substitute  collateral,  so  that  when  a 
man  pays  his  obligation  to  us.  If  he  will 
Just  give  us  one  or  two  days'  time,  we  will 
get  the  collateral  for  him.' "  The  explana- 
tion and  the  only  explanation  given  by  the 
Judge  of  the  dlfterence  between  a  defend- 
ant's promise  to  do  a  thing  in  the  future 
and  a  present  intention  of  a  defendant  as  to 
the  doing  of  a  thing  in  the  future  was  in 
these  words:  "A  representation  or  assur- 
ance In  regard  to  a  future  transaction  In 
the  nature  of  a  promise  la  not  a  false  pre- 
tense ;  that  is  to  say,  If  I  say  to  yon,  'Here, 
you  do  a  certain  thing  and  then  I  promise 
you  that  some  time  In  tbe  future  I- will  do 
something  else,'  It  Is  not  a  false  pretense 
if  I  fall  to  do  that  thing  In  the  future  un- 
less that  promise  was  made  to  Induce  you 
to  do  the  particular  thing,  and  I  deliberately 
intended  at  that  moment  not  to  do  it  and 
made  It  for  the  purpose  of  Inducing  yon  to 
do  something  which  you  had  not  determined 
to  do  and  which  yon  would  not  have  done 
but  for  that  promise."  The  prisoner  "duly 
excepted  to  those  portions  ot  the  charge  to 
the  jury  which  were  given  relating  to  the 
matters  contained  in  the  *  *  *  sixth 
(and]  seventh    •    *    •    requests." 

As  a  general  proposition  of  law,  apart 
from  statutes  making  It  a  crime  to  obtain 
property  by  a  false  pretense.  It  would  seem 
that  a  man's  present  Intention  as  to  a  fu- 
ture act  Is  a  fact  Bdgtngton  v.  Fltzmau- 
rice,  29  Ch.  D.  469;  Swift  v.  Rounds,  19 
R.  I.  627.  S5  Atl.  45,  33  li.  R.  A.  561,  61 
Am.  St.  Rep.  791.  In  the  first  of  these  two 
cases  (Edgington  v.  Fltzmaurlce)  Bowen,  h, 
J.,  said,  at  page  483:  "The  state  of  a  man's 
mind  Is  as  much  a  fact  as  the  state  of  his 
digestion."  And  Chapman,  O.-  J.,  In  Com? 
monwealth  v.  Walker,  108  Mass.  300,  312, 
said:  "A  man's  Intention  is  a  matter  of  fact 
and  may  be  proved  as  such."  There  are 
cases  where  th'ls  proposition  has  been  ap- 
plied in  case  of  Indictments  for  obtaining 
property  by  a  false  pretense.  For  example, 
it  was  so  applied  in  State  v.  Nichols,  Houst 
Cr.  Cas.  (Del.)  114.  In  that  case  the  pris- 
oner, to  Induce  the  prosecuting  witness  to 
leild  him  money,  represented  to  him  that 
he  wanted  it  to  lend  with  some  of  his  own 
money  to  a  third  person.  The  jury  were 
told  that  if  this  was  false  It  was  a  false 
pretense.  The  doctrine  of  this  and  similar 
decisions  Is  that  If  In  addition  to  making  a 
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promise  to  repay  money  borrowed,  for  ex- 
ample, the  prisoner  procured  the  loan  by  a 
false  statement  of  his  present  Intention  as 
to  the  purpose  for  which  he  wished  to  secure 
the  loan.  It  is  a  false  representation  of  a 
fact  and  so  a  false  pretense.  There  is,  how- 
eyer,  a  conflict  In  the  authorities  on  this 
point.  There  are  cases  in  which  It  has  been 
held  that  in  such  a  case  as  that  before  the 
court  In  State  v.  Nichols,  ubl  supra,  the  rep- 
resentation by  the  prisoner  of  his  present  in- 
tention as  to  the  purpose  for  which  he  wish- 
ed to  secure  the  loan  Is  essentially  a  promise 
by  the  prisoner  that  he  will  use  the  money 
lent  in  the  way  then  stated  and  Is  not  a 
false  pretense.  See,  for  example,  People  v. 
Blanchard,  90  N.  Y.  814.  The  cases  on  one 
side  and  on  the  other  are  collected  lu  If) 
Cyc.  3»7,  notes  67,  B& 

But  In  the  case  at  bar  the  presiding  Judge 
went  beyond  any  decided  case  In  the  explana- 
tion which  he  gave  of  the  dlfTerence  between 
the  representation  of  a  person's  present  In- 
tention as  to  a  future  act  and  an  assurance 
or  promise  that  the  future  act  shall  be 
done.  For  the  purpose  of  illustrating  the 
essential  difference  between  the  two  he  put 
as  an  example  of  obtaining  property  by  a 
false  pretense  a  'case  yrhich  Is  not  obtaining 
property  by  a  false  pretense.  In  effect  he 
told  the  Jury  that  If  A.  buys  property  Intend- 
ing not  to  pay  for  it  he  obtains  that  property 
by  a  false  pretense.  In  that  case  A.  makes 
no  representation  at  all.  All  that  he  does 
is  to  make  a  promise,  and  a  promise  Is  not  a 
representation  of  a  fact.  It  has  been  sought 
to  make  out  that  In  legal  contemplation  a 
promise  with  an  intention  not  to  perform  is 
a  false  pretense  because  a  promise  to  do  a 
thing  of  necessity  implies  a  present  Inten- 
tion to  do  It,  and  therefore  whenever  you 
have  a  promise  coupled  with  an  Intent  not 
to  perform  you  hare  an  Implied  false  rep- 
resentation of  an  Intention  to  do  the  act 
which  the  prisoner  promises  to  do  and  so  a 
false  pretense.  And  this  finds  some  appar- 
ent support  in  Swift  v.  Rounds,  10  B.  I. 
527,  35  AtL  45.  33  L.  R.  A.  561,  61  Am.  St 
Bep.  791.  In  that  case  It  was  held  that 
where  a  defendant  buys  property  Intending 
not  to  pay  for  it  he  Is  liable  In  an  action  of 
deceit  because  he  impliedly  represents  that 
he  Intends  to  pay  for  It  by  the  act  of  buy- 
ing. It  may  be  doubted  whether  the  making 
of  a  promise  Implies  of  necessity  In  all  cas- 
es a  present  intention  to  perform  that  prom- 
ise. Upon  that  question  we  do  not  find  it 
necessary  to  express  an  opinion.  For,  how- 
ever that  may  be,  the  fraud  of  obtaining 
property  by  buying  it  intending  not  to  pay 
for  it  la  not,  as  matter  of  construction  of  the 
statute  creating  it,  the  crime  of  obtaining 
property  by  a  false  pretense.  At  common 
law  obtaining  property  by  a  false  represen- 
tation of  fact;  that  Is,  by  a  lie,  was  not  a 
crime.  Commonwealth  v.  Hearsey,  1  Mass. 
U7;  Commonwealth  v.  Warren,  6  Mass,  72; 


Commonwealth  ▼.  Call,  21  Pick.  51S,  520, 
Obtaining  property  by  false  weights  or  false 
measures  was  a  gross  cheat  at  common  law 
and  punishable  criminally  as  such.  By  St. 
33  Hen.  VIII,  c.  1,  cheating  by  false  tokens 
was  also  made  a  crime.  This  was  the  state 
of  the  law  when  St  30  Geo.  11,  c  24,  was 
enacted.  That  act  provided  that  "all  per- 
sons who  knowingly  and  designedly,  by  false 
pretense  or  pretenses,  shall  obtain  from  any 
person  or  persons,  money,  goods,  wares  or 
merchandises,  with  Intent  to  cheat  or  de- 
fraud any  persons  of  the  same"  shall  be  pun- 
ished, etc.  This  was  enacted  in  this  com- 
monwealth (in  practically  the  same  words) 
by  St  1815,  c  136.  It  Is  evident  that  the 
fraud  (which  by  enacting  that  statute  the 
Legislature  intended  to  make  a  crime)  was 
obtaining  the  property  of  another  by  a  false 
statement  of  a  fact;  and  it  Is  equally  evi- 
dent that  in  enacting  It  the  Legislature  did 
not  have  in  mind  the  fraud  of  buying  goods 
not  Intending  to  pay  for  them.  Both  are 
frauds,  but  they  are  not  the  same  fraud. 
In  our  opinion  it  was  the  former  alone  which 
the  Legislature  had  in  mind  in  making  It 
a  crime  to  obtain  property  by  a  false  pre- 
tense. 

The  decisions  In  this  commonwealth  so 
far  as  they  go  are  not  in  conflict  with  this 
view.  Commonwealth  v.  Drew,  19  Pick.  179, 
was  a  case  where  a  depositor  had  deposited 
money  in  a  bank  under  a  fictitious  name  and 
finally  presented  to  the  bank  a  check  to  be 
cashed  after  he  had  drawn  out  all  the  money 
deposited  by  him  and  received  payment  of 
it  It  was  held  that  he  could  not  be  convict- 
ed under  the  statute  because  drawing  and 
presenting  the  check  was  not  an  implied 
pretense  that  he  had  funds  in  the  bank. 
This  conclusion  was  reached  on  the  ground 
that  "a  check  like  an  order  on  an  individual 
is  a  mere  request  to  pay."  But  the  court 
added  that  If  a  check  drawn  under  those  cir- 
cumstances is  passed  to  a  stranger  "it  would 
probably  be  holden  to  be  a  false  pretense." 
In  Commonwealth  v.  Eastman,  1  Cnsh.  189. 
48  Am.  Dec  596,  three  partners  were  in- 
dicted for  conspiracy  In  defrauding  persons 
of  their  goods  of  whom  they  made  purchases 
while  they  (the  defendants)  were  in  failing 
circumstances.  In  the  opinion  in  that  case 
it  was  said,  at  page  222  of  1  Cush.  (48  Am. 
Dec.  59G),  that  If  the  defendants  had  bought 
"knowing  that  they  had  no  funds  to  pay 
with,"  thus  appropriating  the  goods  to  their 
own  use,  In  fraud  of  the  sellers,  a  different 
case  would  have  been  presented  from  that 
which  was  presented  to  the  Jury  by  the 
charge  of  the  presiding  Judge.  And  this 
court  went  on  to  say:  "Such  a  case  would 
show  a  deceptive  contrivance  or  false  pre- 
tense. The  known  inability  to  pay  for  the 
goods  would  render  the  act  of  the  party  a 
fraudulent  and  unlawful  one."  In  deter- 
mining what  effect  should  be  given  to  this 
statement  it  Is  to  be  borne  In  mind  that  the 
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indlctmoit  then  'before  tbe  court  was  an  In- 
dictment for  coneplracy.  And  an.  Indictment 
for  conspiracy  was  an  Indictment  which 
there  was  no  reason  for  resorting  to  If  buy- 
ing property  "trlth  an  Intent  not  to  pay  for  It 
is  obtaining  property  by  a  false  pretense. 
See  In  this  connection  People  v.  Wheeler, 
109  N.  Y.  487,  494,  62  N.  E.  572.  The  cases  of 
Commonwealth  v.  Walker,  108  Mass.  309,  and 
Commonwealth  v.  Drew,  153  Mass.  688,  27  N. 
E.  693,  were  Indictments  under  the  special 
statute  orlghially  enacted  In  1863  (St.  1863,  c. 
248,  i  2)  making  It  a  crime  to  obtain  goods 
with  intent  to  defraud  "under  false  color 
and  pretense  of  carrying  on  business,  and 
dealing  in  the  ordinary  course  of  trade." 

The  fraud  of  obtaining  property  of  anoth- 
er by  buying  It  with  an  Intent  not  to  pay  for 
it  might  well  be  made  a  crime  by  the  Leg- 
islatura  But  it  Is  not  the  fraud  of  obtain- 
ing property  by  a  false  pretense.  ' 

We  are  tilprefore  of  opinion  that  this  ex- 
ception must  be  sustained. 

We  have  held  that  the  fact  in  the  case  at 
bar  (if  it  was  a  fact)  that  Powers  was  in- 
duced to  borrow  the  money  and  pledge  the 
receipt  by  the  prisoner's  misrepresentation 
of  an  intention  on  his  part  to  keep  it  In  a 
bank  as  collateral  for  property  borrowed  by 
him  did  not  make  out  a  case  of  obtaining 


mon«y  by  false  pretense  because  Powers  was 
not  thereby  induced  to  part  with  the  prop- 
erty in  the  receipt.  We  liave  also  held  tliat 
although  that  misrepresentation  might  bear 
on  the  question  of  possession  it  Is  immaterial 
In  that  connection  because  possession  is  not 
now  material  in  making  out  larceny  under 
Itev.  Laws,  c.  208,  I  26.  But  it  does  not  fol- 
low that  that  fact  (if  it  Is  a  fact  in  the  case 
at  bar)  is  of  no  elgnlficanoe.  It  is  in  oar 
opinion  significant  (if  it  is  a  fact),  and  Its 
true  significance  lies  in  its  bearing  on  the 
prisoner's  criminal  intent  If  the  prisoner  in 
sellhig  the  negotiable  receipt  the  day  after 
he  received  it  from  Powers  acted  honestly 
under  a  claim  of  right  he  was  not  guilty  of 
larceny.  But,  on  the  other  hand.  If  he  lent 
the  money  to  Powers  to  secure  possession  of 
the  negotiable  receipt  with  a  view  of  feloni- 
ously converting  it  to  his  own  use,  and  then 
did  feloniously  convert  it  to  his  own  use,  be 
was  guilty  of  larceny.  Whether  one  or  the 
other  of  these  two  was  the  fact  was  an  issue 
on  which  the  prisoner's  representation  as  to 
his  then  present  intention  of  keeping  the 
receipt  in  bank  so  that  he  would  be  able  to 
return  It  to  Powers  on  Ills  paying  b\a  loan 
was  material. 

The  entry  must  be; 

Exceptions  sustained. 
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nT5  Ind.  »} 
MODERN  WOODMEN  OF  AMEmOA  Ifc 
CKAIGEB.    (No.  21,708.) 
(Supreme  Court  of  Indiana.     De&  16,  1910.) 

1.  CouBTS   (I  488*)^BiaHi  to  Obai.  Abou- 

The  prtmaiT  purpoae  of  tninsferrintr  a 
cause  from  the  Appellate  Court  to  the  Supreme 
Court,  under  Bums'  Anu.  St  1908,  1 1394,  subd. 

2,  ia  to  correct  erroneous  declarations  of  law 
apparent  on  the  face  of  the  opinion,  and  not  to 
give  the  parties  another  hearing  on  the  merit*, 
and  oral  arguments  are  not  granted  after  trans- 
fer at  the  request  of  the  litigants. 

red.  Note.— For  other  cases,  see  Courts,  Dec. 
Dik.  S  488.*] 
2.  Apfxax  and   Bbkob  (|  763*}— Right  to 

Fuji  Adbitionai,  Bbief. 

A  partT  mar  not  file,  aftec  the  time  al- 
lowed for  filing  an  application  and  brief  for  a 
lehearinr,  an  additional  brief  presenting  propo- 
sitions <n  law  not  contained  in  the  original  brief, 
sul^ported  by  citation  of  authorities. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  8098;  Dec.  Dig.  |  763.*1 

On  petition  for  rehearing;    OTemile& 
Vor  former  oi^on,  see  82  N.  B.  IIS; 

MONTGOMERT,  J.  Appellee  filed  a  peti- 
tion for  a  rehearing  of  this  cause,  and  a 
brief  -which  In  no  respect  questioned  the 
opinion  and  decision  heretofore  announced 
by  this  court,  bat  was  devoted  to  an  explana- 
tion of  appellee's  contentions  before  the  Ap- 
pellate Court,  and  failure  to  renew  her  re- 
quest for  oral  argument  after  the  transfer  to 
this  court  The  primary  purpose  in  trans- 
ferring a  cause  is  the  correction  of  erroneous 
declarations  of  law,  apparent  on  the  face  of 
the  opinion,  and  not  to  give  the  parties  an- 
other hearing  upon  the  merits.  Oral  argu- 
ments, therefore,  are  not  granted  after  trans- 
fer at  the  request  of  the  litigant^  Ramsey 
T.  Hicks,  92  N.  E.  164. 

On  October  24,  1910,  and  long  after  the 
time  allowed  for  filing  an  application  and 
brief  for  a  rehearing,  appellee,  under  the 
title  of  additional  authorities,  filed  an  addi- 
tional brief,  presenting  propositions  of  law 
not  contained  in  her  original  brief,  supported 
by  tlie  citation  of  authorities.  This  practice 
cannot  be  sanctioned.  We  have,  however,  re- 
examined the  questions  treated  in  our  former 
opinion,  and  are  satisfied  that  the  errors 
there  pointed  out  are  of  such  a  fundamental 
character  as  to  make  a  reversal  of  this  cause 
Inevitable. 

Tbe  petition  Is  overruled. 

(in  Ind.  W7) 

RANKIN  et  aL  T.  McCOIXISTBB  et  aL* 

(No.  21,580.) 

(Supreme  Court  of  Indiana.     Dec.   16y  1910.) 

1.  DsAiRS  (I  34*)  —  Pboceedinos  to  Gon- 

STBUOT— BUBDEN   0»   PKOOF. 

Under  Bums'  Ann.  St.  1908,  |  6142,  pro- 
dding that  a  remonstrance,  to  defeat  the  con- 
stmctton  of  a  drain,  must  be  signed  by  two- 
thirds  of  the  landowners  named  in  the  petition, 
or  who  may  be  affected  by  any  assessment  or 
damages,  resident  in  the  county  or  counties 
where  the  lands  affected  are  situate,  the  persons 
filfng  a  remonstrance  have  the  burden  of  prov- 


ing that  the  remonstrance  Is  signed  bf  two- 
ulrds  in  number  of  the  landowners  possessing 
the  enumerated  qualifications. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dee. 
Dig.  i  S4.») 

2.  Tbiai,  (I  404*)— Sfeoiai.  Findinos— Pbs- 

SU11FTI0N8. 

Nothing  can  be  added  to  a  special  finding 
by  preemption,  inference,  or  Intendment,  and 
a  special  finding,  silent  on  a  material  fact.  Is 
against  ^e  party  having  the  burden  of  prov- 
ing the  fact 

[Ed.  Note. — For  other  cases,  see  Trial,  (3ent. 
Dfg.  {{  ©57-962 ;   Dec.  Dig.  i  404.*] 

3.  Dbains   (f  84*)— Prockedinos  to   Estab- 
lish—Remonstbances— Findings. 

A  special  finding  that  the  names  of  78 
signers  of  a  two-thirds  remoostranee  against 
the  construction  of  a  drain,  under  Buns'  Ann. 
St  1906,  i  6140  et  seq.,  are  not  ia  the  petltioiK 
and  their  lands  are  not  described  therein,  and 
that  from  their  lands  surface  water  by  natural 
and  artificial  courses  finally  flows  into  the 
proposed  drain,  and  that  they  reside  in  one  or 
the  other  counties  in  which  It  is  proposed  to 
construct  tlie  drain,  does  not  Justify  the  con- 
clusion that  the  lands  of  the  78  signers  will  he 
benefited  or  damaged  by  the  dram,  and  they 
cannot,  therefore,  be  counted  in  determining 
whether  or  not  tne  remonstrance  Is  signed,  as 
required  by  section  6142,  by  two-thirds  in  num- 
ber of  the  landowners  named  in  the  petition, 
or  who  may  be  affected  by  any  assessment  or 
damages. 

rSld.  Note.— For  other  cases,  see  Drains,  Dee, 
Dig.  i  34*] 

Appeal  from  Circuit  Court,  Jay  County ; 
J.  F.  La  Follette,  Judge. 

Proceeding  by  William  B.  McColUster  and 
others  to  construct  a  public  drain,  to  which 
Rebecca  A.  Rankin  and  others  filed  a  remon- 
strance.  From  a  Judgment  for  petitioners, 
remonstrators  appeal.    Affirmed. 

Smith  &  Moran  and  R.  D.  Wheat,  for  ai>- 
pellants.  Frank  H.  Snyder  and  Whitney  B. 
Smith,  for  appellees. 

MONKS,  J.  This  proceeding  was  brought 
In  the  court  below  by  appellees  to  construct 
a  public  drain  under  the  act  of  1907  (Act» 

1907,  p.  608),  being  section  6140  et  seq..  Bums' 
Ann.  St  1908.  This  appeal  was  taken  un- 
der section  6143,  Bums'  Ann.  St  1908,  from 
the  Judgment  establishing  said  work  and 
approving  and  confirming  tbe  asaessmenta 
At  the  proper  time  appellants  filed  what 
Is  known  as  a  "two-thirds  remonstrance"' 
against  the  construction  of  said  drain,  un- 
der the  first  proviso  of  section  8  of  said 
act,    being    section    6142,    Bums'    Ann.    St 

1908.  The  court  on  request  of  tbe  remon* 
strators,  appellants  In  this  court,  made  a  spe- 
cial finding  of  facts  and  stated  conclusions 
of  law  thereon.  The  conclusions  of  law  were 
to  the  effect  that  said  remonstrance  was  not 
signed  by  two-thirds  in  number  of  the  land- 
owners possessing  the  qualifications  required 
by  sold  section  3  (6142),  supra. 

The  burden  of  proof  was  upon  appellants- 
to  prove  that  said  remonstrance  was  signed 
by  two-thirds  in  number  of  the  landowners 
possessing  the  qualifications  required  by  said 
section.  As  to  78  of  the  signers  of  said  re- 
monstrance It  was  found  that  their  names 
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"are  not  In  the  petition  and  tbelr  lands  are 
not  described"  therein,  and  that  from  their 
said  lands  "surface  water  by  natural  and  ar- 
tiflcial  courses  finally  flows  Into  the  proposed 
drain,"  and  that  they  have  shown  residence 
in  one  or  the  other  counties  in  which  it  is 
proposed  to  construct  said  drain.  Said  sec- 
tion 3  (6142),  supra,  requires  that  the  remon- 
strance, to  l>e  sufficient  to  defeat  the  con- 
struction of  the  drain,  must  be  signed  by 
"two-thirds  in  number  of  the  landowners 
named  in  such  petition  or  who  may  be  af- 
fected by  any  assessment  or  damages  resi- 
dent in  the  county  or  connties  where  the 
lands  affected  are  situate."  See  Thorn  v.  Sil- 
ver, 89  N.  B.  943,  948-950.  There  la  nothing 
in  said  finding  showing  that  the  lands  of  said 
78  remonstrators  will  "be  affected  by  any  as- 
sessment or  damages."  We  cannot  say  as  a 
matter  of  law,  merely  from  the  fact  found 
that  "surface  water  from  the  lands  of  said 
remonstrators  by  natural  and  artificial  cours- 
es finally  flows  into  the  proposed  drain,"  that 
their  said  lands  are  benefited  or  damaged. 

It  is  settled  in  this  state  that  nothing  can 
be  added  to  a  special  finding  by  presumption, 
Inference,  or  Intendment,  and  that  when  any 
special  finding  is  silent  upon  a  material  fact 
it  Is  deemed  to  be  found  against  the  party 
who  has  the  burden  of  proof  as  to  such  fact 
Donaldson  v.  State,  167  Ind.  653,  567,  558,  78 
N.  E.  182,  and  cases  cited.  Under  this  rule 
it  is  evident  that  the  78  persons  mentioned 
in  said  finding  cannot  be  counted  in  deter- 
mining whether  or  not  said  remonstrance  was 
signed  by  the  number  necessary  to  defeat  the 
construction  of  said  drain,  because  said  find- 
ing does  not  show  that  they  possess  the  qual- 
ifications required  by  said  section  3  (6142), 
snpra.  See  Thorn  ▼.  Silver,  89  N.  E.  943, 
948-950.  As  said  persons  cannot  be  counted, 
the  special  finding  does  not  show  that  the 
remonstrance  was  signed  by  the  number  of 
persons  required  to  defeat  the  constrnctlon 
-of  said  drain. 

It  follows  that  the  conrt  did  not  err  in  the 
conclusions  oif  law  stated. 

JudKBient  afllrmed. 


VESBfr  «t  aL  V.  DAl  et  al.t    (No.  21,768.) 
(Supreme  Court  of  Indiana.    Dee.  16.  1910.) 

Wuxs  (i  S61*)—Pbobati>—Appkai^— Parties. 
A  party  appealing  from  a  judgment  probat- 
ing a  will  and  codicil  tnereto,  over  his  objections 
to  the  probate  of  the  codicil  filed  bv  him  after. 
the  Betting  aside  -  of  a  previous  judgment  pro- 
bating the  will  and  refusing  to  probate  the  codi- 
cil, must  name  the  beneficiaries  under  the  codi- 
cil in  the  assignment  of  errors  on  appeal,  and 
malce  them  adverse  parties. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  826;  Dec.  Dig.  §  361.*] 

Appeal  from  Circuit  Conrt,  La  Orange 
County;  James  S.  Dodge,  Judge. 

Proceeding  by  John  B.  Vesey  and  another 
to  contest  the  probate  of  a  codicil  of  Lydia  C. 


Howard,  deceased,  in  which  WIlMnm  H.  Day 
and  others  appeared.  From  a  judgment  ad- 
mitting the  codicil  to  probate,  plaintiffs  ap- 
peaL    Dismissed. 

Frank  J.  Dunten  and  Vesey  &  Vesey,  for 
appellants.  Ha  nan,  Ewbank  &  Banan  and 
Deahl  &  Denhl,  for  appellees. 

MONKS,  J.  It  appears  from  the  record 
that  the  will,  and  a  codicil  thereto,  of  one 
Lydia  C.  Howard,  deceased,  were  presented 
for  probate  to  the  court  below,  and  that  said 
win  was  admitted  to  probate  by  said  court 
on  April  28,  1909,  the  same  being  the  third 
day  of  the  April  term,  1909,  of  said  court, 
but  the  probate  of  said  codicil  was  refused. 
Afterwards,  on  the  19th  day  of  May,  1909,  at 
the  same  term  of  said  court,  William  H.  Day 
and  Amanda  Day,  bis  wife,  two  of  the  dev> 
isees  in  said  codicil,  filed  a  verified  motion 
in  the  court  below  to  set  aside  the  order  and 
Judgment  admitting  said  will  to  inrobate,  and 
denying  the  admi8si<m  of  said  codlcU  to  pro- 
bate, and  asking  that  said  codicil  be  admitted 
to  probate.  Afterwards,  at  the  September 
term,  1009,  of  said  court,  appellants  appeared 
specially  to  said  proceeding,  and  filed  a  mo- 
tion to  set  aside  the  order  of  the  court,  on 
the  ground  that  no  notice  thereof  was  given. 
This  motion  was  overruled  by  the  court  Ap- 
pellants then  filed  a  demurrer  to  said  motion, 
which  was  also  overruled.  At  the  same  term 
the  court  sustained  said  motion,  and  set  aside 
the  order  and  judgment  admitting  said,  will  to 
probate,  and  the  order  denying  the  probate 
of  said  codicil.  Thereupon,  at  the  same  term 
of  said  court,  appellants  filed  objections  to 
the  probate  of  said  codicil,  on  the  ground 
that  the  same  "was  unduly  executed."  After- 
wards, and  at  the  same  term  of  said  court, 
being  the  30th  day  of  September,  1909,  said 
canse  was  tried  by  the  court,  and  a  finding 
and  order  made  and  entered  that  said  will 
and  said  codicil  be  admitted  to  prolmte  as 
the  will  and  codicil  thereto  of  said  Lydia  C. 
Howard.  Afterwards,  on  November  19,  1900, 
the  same  being  the  fifth  day  of  the  November 
term  of  spid  court,  oppelinnts  filed  their  mo- 
tion for  a  new  trial  of  said  canse,  which  was 
on  the  same  day  overruled  by  the  court  Ap- 
pellants, who  contested  the  probate  of  said 
codicil,  appeal  from  said  judgment  to  this 
court  and  assign  errors. 

William  H.  Day  and  Amanda  Day,  his  wife, 
the  only  persons  made  appellees  in  this 
conrt  by  appellants  in  the  assignment  of  er- 
rors, have  filed  a  motion  to  dismiss  this  ai>- 
peal,  and  assign  as  the  fourth  ground  for 
said  motion  "that  this  is  an  appeal  from  a 
judgment  probating  a  will  and  the  codicil 
thereto,  over  objections  to  the  probate  of  said 
codidl  filed  by  appellants  after  an  order  had 
been  made  setting  aside  a  previous  judgment 
probating  the  will  and  refusing  to  probate 
the  codicil;  and  four  of  the  six  beneficiaries 
under  said  codicil,  who  were  parties  below. 


*For  other  cues  ■••  fame  topic  and  section  NUMBER  in  Dec.  Die.  *  Am.  Dis.  K«7  No.  Bariea  *  Rsp'r  Iad«K« 
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have  not  been  made  parties  to  tblB  appeal  nor 
named  In  the  assignment  of  errors  herein," 
naming  them.  The  ben^daries  under  said 
codicil  were  necessary  parties  to  the  pro- 
ceeding brought  by  appellants  to  contest  the 
probate  thereof,  and  must  be  named  in  the 
assignment  qt  errors  In  this  court  as  appel- 
lees. Whisener  t.  Whisener,  162  Ind.  130,  67 
N.  E.  984,  70  N.  E.  152 ;  McGreath  v.  Starr, 
157  Ind.  820,  61  N.  E.  664.  They  were  parties 
adverse  or  opposite  parties  to  appellants,  and 
as  they  were  not  made  appellees  in  the  as- 
signment of  errors  in  this  court  we  liave  no 
power  to  disturb  the  Judgment  of  the  court 
below  In  admitting  said  codicil  to  probate 
McClure  V.  Shelbum  Coal  Co.,  147  Ind.  119, 
46  N.  E.  349;  Oarside  t.  Wolf,  135  Ind.  42, 
34  N.  E.  810;  Kreuter  t.  BiogUah,  etc.,  CO., 
159  Ind.  372,  65  N.  E.  4.  It  is  clear  from  the 
cases  cited  that,  unless  all  parties  adverse 
to  appellants  In  the  court  below,  who  were  af- 
fected by  the  judgment  probating  said  codlcU 
appealed  from,  are  made  parties  appellee  in 
this  court,  the  case  cannot  be  determined  up- 
on Its  merits.  Kreuter  y.  English,  etc.,  Co., 
159  Ind.  372,  65  N.  E.  4,  and  cases  cited.  The 
motion  to  dismiss  the  appeal  Is  therefore  sus- 
tained. 
Apjfeal  dismissed. 

(175  Ind.  IQ 

HENSLET  V.  STATE.    (No.  21,738.) 
(Supreme  Court  of  Indiana.     Dec.  16,  1910.) 

1.  Cbiminal  IjAW  ({  1023*)— Apfea^x-Firai. 
judqment. 

Appeals  In  criminal  cases  can  only  be  taken 
from  final  judgments. 

[Ed.  Note.— For  other  cases,  see  -  Criminal 
Law,   Cent.  Dig.   ff  2583-2598;    Dec.  Dig.   ( 

2.  CBIUinAI,   I.AW    (}    1023*)— APPBAt— FmAl 
JUDOUERT. 

The  overruling  of  a  motion  to  discharge 
accused,  under  Burns'  Ann.  St.  1908,  ^  2090, 
2092,  on  the  ground  that  be  has  been  detained 
in  prison  without  a  trial  to  answer  an  indict- 
ment for  murder  continuously  for  more  than 
two  terms  of  court  after  his  arrest,  Is  not  a 
final  judgment,  and  is  not  appealable. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2583-2508;  Dec.  Dig.  ( 
1023.*! 

Appeal  from  Circuit  Court,  Hamlltmi  Coun- 
ty; Meade  Vestal,  Judge. 

James  W.  Hensley  applied  for  Ms  dis- 
charge. From  an  order  OTerrullng  bis  appli- 
cation, he  appeals.    Dismissed. 

Christian  t  Christian,  for  appellant.  James 
Bingham,  A.  O.  Cavlns,  E.  M.  White,  and  Wm. 
H.  Thompson,  for  the  State. 

MONKS,  J.  This  Is  an  appeal  from  the  de- 
cision of  the  court  below  in  overruling  an  ap- 
plication to  discharge  appellant  under  the  pro- 
visions of  sections  2090,  2092,  Bums'  Ann. 
St  190&  The  ground  alleged  for  the  dis- 
charge was  that  "he  had  been  detained  in 
prison  without  a  trial  to  answer  an  indict- 


ment" for  murder  In  the  first  degree  "con- 
tinuously for  a  continuous  period  of  more 
than  two  terms  of  court  after  his  arrest"  It 
is  settled  law  In  this  state  that  appeals  In 
criminal  cases  can  only  t>e  taken  from  final 
judgments.  Erganbright  v.  State,  148  Ind. 
180,  47  N.  E.  464,  and  cases  cited.  The  action 
of  the  court  in  overruling  the  motion  to  dis- 
charge was  not  a  final  judgment  As  no  final 
judgment  has  been  rendered  in  said  cause, 
this  court  has  no  jurisdiction  of  this  appeal. 
The  appeal  is  therefore  dismissed. 


(174  Ind.  792) 
DRESSEIi  V.  STATE.    (No.  21,638.) 
(Supreme  Court  of  Indiana.    Dec.  8,  1910.) 

1.  iNTOXICATINa  I/IQUORS  (§  176*)  —  RJETAIL 
SALBS— FsnEKAL  LdCENSB. 

The  payment  of  the  federal  tax  on  the  busi- 
ness of  retailing  intoxicating  iiauor  affords  no 
protection  to  one  not  authorized  to  sell  under 
the  state  laws. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  {  176.*] 

2.  Intoxicating  Liquokb  (§  143*)— Unlaw- 
FtTL  Sales— Statutory  Pkovisions. 

tinder  Burns'  Ann.  St  1908,  S  8351,  pun- 
ishing any  person  who  keeps  a  place  where  in- 
toxicating liquors  are  sold,  etc.,  in  violation  of 
the  state  law,  the  gravamen  of  the  ofCense  is 
the  keeping  ol  a  place  where  liquors  are  unlaw- 
fully disposed  of,  and  the  naked  fact  of  being  a 
wholesaler  is  no  defense,  and  one  who  while  in 
good  faith  conducting  a  wholesale  business  at 
the  same  time  and  place  permits  the  sale  of 
liquors  to  consumers  violates  the  statute. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §  152;   Dec.  Dig.  S  143.*] 

3.  Intoxicating  Liquors  (|  238*)— Unlaw - 
roL  Sales— Questions  fob-  Jury. 

In  a  trial  lor  violating  the  liquor  law,  the 
jury  had  the  right  to  find,  if  it  thought  that  the 
evidence  proved  it,  that  accused  was  not  a 
wholesaler,  and  was  using  his  federal  tax  re- 
ceipt as  a  wholesaler  to  cover  his  transactions 
as  an  illicit  retailer. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  8|  324-330;    Dec  Dig.    g 

4.  Intoxicating  Liquors  (|  236*)— Unlaw- 
ful Sales— Criminal  Pbosecution  —  Suf- 
ficiency or  Evidence. 

In  a  trial  for  keeping  a  place  where  intox- 
icating liquors  were  sold  m  violation  of  Bums' 
Ann.  St.  1908,  i  8351,  evidence  held  to  support 
a  conviction. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §  311 ;   Dec.  Dig.  |  236.*] 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty;   James  B.  Wilson,  Judge. 

John  Dressei  was  convicted  of  violating  the 
liquor  law,  and  he  appeals.    AMrmed. 

Henley  &  East  and  Robert  Q.  Miller,  for 
appellant  John  H.  Underwood,  James  Bing- 
ham, E.  M.  Whiter  Alex.  G.  Cavins,  and  Wm. 
H.  Thompson,  for  the  State. 

HADLEX,  J.  Appellant  was  found  guilty 
of  keeping  a  place  where  intoxicating  liquors 
were  sold,  bartered,  or  given  away,  in  viola- 
tion of  section  8351,  Burns'  Ann.  St  1908. 
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NumerotM  asslgrnmeats  are  made,  but  the 
only  one  presented  questions  tbe  sufficiency 
of  the  evidence  to  support  the  conviction.  It 
appears  from  the  bill  of  exceptions  that,  in 
December,  1906,  at  Bloomlngton,  Ind,,  appe- 
lant established  a  wholesale  liquor  business, 
and  continued  to  carry  on  said  business  to 
the  time  of  tbe  grievances  alleged  against 
him.  Next,  prior  to  December,  1908,  he  had 
for  a  number  of  years  conducted  a  retail 
liquor  business  (a  saloon)  on  the  same  prem- 
ises, and  with  the  same,  furniture  and  fix- 
tures, but  the  screen,  bar,  and  other  ap- 
purtenances thereto  had  been  moved  from  the 
north  to  tbe  south  side  of  the  room  after  the 
expiration  of  the  retail  license.  On  the  day 
laid  in  the  Indictment,  to  wit,  March  27, 
1900,  the  sheriff  and  posse  with  a  search  war- 
rant raided,  as  it  is  termed,  appellant's  prem- 
ises, and  found  in  an  upstairs  room  a  regu- 
larly equipped  bar — that  is  to  say,  a  side- 
board against  tbe  south  wall,  supporting  a 
mirror  and  partially  filled  bottles ;  a  counter 
In. front  of  the  sideboard,  at  the  west  end  of 
which  was  a  cigar  case  containing  broken 
lioxee  of  cigars ;  at  the  east  end  an  ice  box, 
within  which,  under  the  counter,  were  some 
bottled  beer  and  pop  in  a  bucket  of  .water; 
also  bottled  whlSky  and  wine,  29  empty  beer 
bottles,  some  whisky  and  beer  glasses,  and 
a  corkscrew.  In  a  small  cement  storage 
room  connected  with  the  building  by  an  in- 
closed passageway,  two  or  three  half  barrels 
of  whisky,  four  or  five  cases  of  beer,  and  a 
pump  designed  for  taking  whisky  from  the 
barrel.  In  another  room  adjacent  to  the 
barroom  was  a  considerable  number  of  cases 
of  empty  beer  bottles.  When  the  upstairs 
barroom  was  entered  ty  the  posse,  one 
TaCker  who  had  been  in  the  employ  of  ap- 
pellant four  years  as  his  Bjsslstant  In  the 
saloon  and  wholesaling  business,  was  stand- 
ing behind  the  cigar  case,  and  two  or  three 
other  men  were  loitering  in  the  room.  In 
the  adjoining  room  four  or  five  men  were 
seated  at  a  table  playing  cards.  There  were 
poker  chips  on  the  table,  and  two  beer  bot- 
tles, each  containing  but  a  small  quantity  of 
beer.  In  the  cement  storehouse  there  was 
found  tacked  up  over  the  door  two  internal 
revenue  receipts — one  acknowledging  the 
payment  of  "$25  for  special  tax  on  business 
of  retail  liquor  dealer,"  for  one  year  ending 
June,  1909,  and  another  acknowledging  the 
receipt  of  "one  hundred  dollars  for  special 
tax  on  the  business  of  wholesale  liquor  deal- 
er," for  one  year  ending  June,  1909.  One  wit- 
ness testified,  in  substance,  that  he  had  re- 
cently, before  the  date  fixed  in  the  indict- 
ment, called  up  appellant's  place  of  business 
by  phone  and  inquired  ot  tbe  party  answer- 
ing the  call  if  he  would  deliver  at  witness' 
bouse  a  case  of  pint  bottled  beer,  and  was 
answered  in  the  affirmative.  In  a  few  hours 
a  case  of  beer  of  the  kind  ordered  was  de- 
livered at  his  house.  A  few  days  later  tbe 
witness  called  at  appellant's  place  of  busi- 
ness, and  in   the   upstairs  room  described 


found  Tucker'  standing  behind  the  cigar  cas& 
There  were  four  or  five  other  men  idling  in 
the  room.  Tbe  witness  announced  to  Tucker 
that  he  bad  called  to  pay  for  the  beer,  and  at 
the  same  time  presented  him  a  $20  bill.  Wit- 
ness also,  at  the  same  time,  extended  a  gen- 
eral invitation  to  the  other  men  in  tbe  room 
to  have  a  drink  with  him.  Four  or  five  of 
th&B  stepped  up  to  the  counter.  Tncker 
placed  some  glasses  and  a  bottle  of  whisky  on 
the  bar,  and  they  each  had  a  drinks  but  wit- 
ness was  not  certain  whether  each  drinker 
iwured  his  own  drink,  or  whether  Tucker 
poured  it  all,  or  part  After  the  drinking, 
Tucker  gave  witness  his  change,  keying  out 
of  tbe  bill  $3.2S  as  full  payment  of  tbe  case 
of  beer  and  the  drinks.  How  much,  if  any- 
thing, was  charged  for  the  drinks  witness 
was  unable  to  state.  Tncker  afterward  ac- 
counted to  appellant  for  the  $8.25.  It  la  not 
claimed  that  appellant  had  a  retailer's  li- 
cense, or  any  right  to  sell,  barter,  or  give 
away  liquor,  in  a  less  quantity  than  five  gal- 
lons at  a  time,  other  than  that  conveyed  by 
tbe  receipt  executed  by  the  agent  of  tbe 
federal  government  for  the  federal  tax  on  tbe 
retailing  business,  and  this  was  no  right  at 
all.  Such  a  receipt' conveyed  no  right  to  re- 
tail liquors,  further  than  that  when  a  citiEen 
has  been  once  licensed,  or  authorized,  to  sell 
at  retail,  by  some  state  law,  he  cannot  exer- 
cise the  right  until  he  has  paid  such  tax  to 
the  government.  The  payjnent  of  suCh  tax 
affords  no  protection  whatever  to  one  who 
has  not-  been  authorized  to  sell  under  the 
laws  of  the  state. 

Appellant  insists  that  the  foregoing  evi> 
dence  did  not  warrant  the  jury  in  finding 
him  guilty  of  keeping  a  place  where  liquors 
are  sold,  bartered,  or  given  away,  in  viola- 
tion of  law.  We  think  otherwise.  The 
gravamen  of  the  offense  denounced  Is  the 
keepinff  of  a  place  where  liquors  ar^  unlaw- 
fully disposed  of.  The  naked  fact  of  being  a 
wholesaler  Is  no  defense.  Tbe  wholesaler  has 
hlB  limits,  beyond  which  he  cannot  go  with- 
out suffering  the  same  penalty  as  he  who  is 
unable  to  show  any  legal  authority  to  traffic 
in  liquors.  He  may  in  good  faith  conduct  a 
wholesale  business,  but  in  doing  it,  if  at  the 
same  time  and  place  be  indulges,  or  knowing- 
ly suffers  another  in  his  behalf  to  sell,  barter, 
or  give  away  intoxicating  liquors,  to  con- 
sumers in  any  quantity,  he  comes  within  the 
condemnation  of  the  statute.  Skelton  v. 
State  (1909)  173  Ind.  462,  89  N.  E.  860.  With 
respect  to  sales  to  consumers  in  any  quan- 
tity, his  being  a  wholesaler  is  no  lietter  shield 
than  being  a  grocer  if  It  is  shown  that  be 
keeps  tbe  place  for  illicit  disposition  as  well 
as  wholesaling.  Besides,  tbe  jury  had  the 
right  to  find,  if  it  thought  the  evidence  prov- 
ed It,  that  appellant  was  not  In  fact  a  wh<de- 
saler,  and  was  using  his  government  tax  re- 
ceipt, as  a  wholesaler,  as  a  oloak  to  cover  bis 
transactions  as  an  illicit  retailer. 

It  is  urged  that  tbe  wholesaler's  tax  re- 
ceipt, supported  by  the  positive  testimony  of 
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appellant  that  be  was  doing  a  wboleaale  and 
not  a  retail  business,  under  tlie  state  of  the 
evidence,  should  have  been  accepted  by  the 
Jury  as  conclusive  of  the  fact  If  the  jury 
had  had  before  it  nothing  but  circnmstantlal 
evidence  as  against  the  positive  testimony 
of  appellant  and  the  tax  receipt,  we  would  be 
able  to  say  the  Jury  was  not  Justified  in  find- 
ing appellant  guilty  as  charged.  Ootner  v. 
State  Oast  term)  88  N.  E.  847,  848. 

The  significance.  In  a  wholesale  house,  of 
a  folly  eqnlpped  bar,  containing  broken  bot- 
tles of  whisky  and  wine,  bottled  beer  and 
pop  in  a  backet  of  water,  whisky  and  beer 
glasses,  a  corkscrew,  an  Ice  box,  cigars  on 
sale,  card  tables  and  players,  recently  emp- 
tied beer  bottles,  yrlth  a  total  stock  In  trade 
of  five  cases  of  beer,  and  two  or  three  half 
barrels  of  whisky  was  for  the  Jnry  to  de- 
termine, and  when  to  these  facts  are  added 
the  testimony  of  the  witness  Gentry  that  at 
one  time  he  bought  a  case  of  beer  from  the 
place  by  phone,  and  at  another  time  bought 
four  or  five  single  drinks  of  whisky  at  ap- 
pellant's bar,  places  the  case  in  a  light  where 
we  feel  no  hesitancy  in  affirming  the  Judg- 
ment. 

Judgment  affirmed. 


(ITS  Ind.  s») 

STATE  v.  MUTUAL  LIFB  INS.  CO.  OF 
NBW  XOEK.  (No.  21,4(».)» 

(Supreme  Court  of  Indiana.    Dec:  9,  1010.) 

1,  Statis  (i  191*)— Actions— RioHT  to  Svz 

Stats. 

A  state  cannot  without  its  consent  be  sued 
by  a  dtiaoi,  and,  where  the  state  through  Its 
Legislature  grants  the  right  of  action,  the  ac- 
tions most  be  confined  to  such  claims  as  are 
contemplated  by  the  statute. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  H  179-184;  Dec.  Dig.  §  191.«] 

Z  States  (|  112*)— LiABUjrr  fob  Dauaqks. 
In  the  absence  of  a  statute  creating  a  lia- 
bility, the  state  is  not  liable  for  damages  for  an 
injury  from  the  misconduct,  negligence,  or  tor- 
tious acts  of  its  officers  or  agents. 

[Bd.  Note.— For  other  cases;  see  States,  Cent 
IHg.  I  111;   Dec.  Dig.  S  112.*] 

8.  AcnON  (I  27*)— C0MPI.AIRT. 

A  complaint  in  an  action  by  a  foreign  in- 
surance company,  to  recover  taxes  paid  by  it 
to  the  state,  which  alleges  the  payment  by  it 
of  taxes  to  the  State  Auditor,  who  failed  to 
pay  over  the  same  to  the  State  Treasurer ;  that 
«  subsequent  State  Auditor  demanded  payment 
by  the  company  of  such  taxes;  tliat  the  com- 
I>any,  coerced  by  the  threats  of  the  Auditor  to 
revoke  its  authority  to  do  business  in  the  state, 
paid  the  taxes  and  notified  the  Auditor  and 
Treasoier  tliat  it  paid,  not  voluntarily,  but 
under  coercion,  and  which  avers  that  the  money 
paid  by  it  to  the  state  was  wrongfully  extorted 
from  it— alleges  a  demand  against  the  state  not 
sounding  in  tort,  but  arising  out  of  an  implied 
contract,  for  the  essential  fact  to  be  shown  was 
tliat  the  payment  of  the  money  was  involuntary 
and  under  protest 

[Ed.  Note. — For  other  cases,  see  Action,  Cent. 
Dig.  H  160-195;   Dec  Dig.  i  27.*1 


4.  States  (J  191*)— Right  to  Sub  State- 
Statdtes— "ExpBBss  Contbaot"— "Implied 
Conteact." 

Bums'  Ann.  St  1908,  {  1485,  authorizing 
an  action  against  the  state  on  a  money  demand 
arising  out  of  contract  express  or  implied,  and 
section  IS06,  defining  the  expression  a  money 
demand  on  contract  when  used  in  reference  to 
an  action,  as  any  action  arising  out  of  con- 
tract when  the  relief  demanded  is  the  recovery 
of  money,  authorizes  an  action  against  the  state 
on  an  "express  contract  which  is  the  mutual  un- 
derstanding and  coming  together  of  the  minds 
of  the  contracting  parties  to  do  or  not  to  do 
a  particular  thing,  and  on  an  "implied  contract" 
wnich  is  an  obligation,  where  there  is  no  ex- 
press or  formal  agreement  by  the  parties  to  con- 
tract hut  their  intention  so  to  do  is  shown  by 
the  acts  or  from  surrounding  circumstancesi  or 
an  obligation  implied  by  law  without  regard  to 
the  acts  or  intention  of  the  parties,  and  the 
statutes  contemplate  that  money  at  some  time 
may  be  paid  into  the  treasury  of  the  state  nnder 
circumstances  which  will  not  lawfully  permit 
the  state  to  retain  it  against  the  person  making 
the  payment  so  that  the  state  will  be  impliedly 
obligated  to  refund  the  money,  and  hence,  a 
foreign  insurance  company  involuntarily  paying 
money  to  the  state,  pursuant  to  an  unjust  de- 
mand by  state  officers,  to  pa^  taxes  may  recov- 
er money  so  paid  under  an  implied  contract  to 
repay. 

[Ed,  Note.— For  other  cases,  see  States,  Dec. 
Dig.  {  191.*] 

5.  Monet  Received  (S  1*)— OBOtTNDS  or  Ac- 
tion. ■ 

Where  a  person  has  obtained  money  to 
which  he  is  not  entitled,  hut  which  in  right 
and  justice  belongs  to  another,  an  action  may 
be  maintained  for  ite  recovery  by  such  person 
on  an  implied  agreement  on  the  part  of  the 
person  obtaining  the  money. 

[EJd.  Note.— For  other  cases,  see  Money  Re- 
ceived, Cent  Dig.  I  1;  Dec.  Dig.  {  1.*] 

8.  Taxation  ft  B24*)— Payment  o»  Taxes- 
Statutes. 

Under  Bums'  Ann.  St  1906,  I  9247,  point- 
ing out  the  method  of  paying  money  into  the 
treasury  of  the  state,  and  section  10,216  requir- 
ing every  foreign  insurance  comi>any  to  report 
semiannually  to  the  State  Auditor  the  amount 
of  its  receipts  from  business  in  the  state  and  to 
pay  "into  the  treasuiv  of  the  state"  a  specified 
sum  on  every  $100  of  such  receipts,  etc.,  a  for- 
eign insurance  company  must  pay  the  money  ex- 
acted from  it  into  the  treasuty  of  the  state,  and 
a  payment  to  the  Auditor  having  no  authority 
to  receive  it  is  a  payment  at  its  peril,  and  the 
act  of  the  Auditor  in  receiving  the  money  from 
a  foreign  insurance  company  is  not  due  to  any 
misinterpretation  of  the  statute  which  is  un- 
ambiguous, and  on  the  failure  of  the  Auditor 
to  pay  the  money  into  the  state  treasury,  the 
company  is  liable  to  pay  the  taxes  to  the  state. 
[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  i  524.*] 

7.  Statutes  (f{  176,  219*)— Conbibuction— 

DEPABTMENTAI.  CONSTBUCriON. 

Where  a  statute  is  free  from  any  ambigu- 
ity, there  is  no  room  for  departmentsil  or  judi- 
cial construction. 

[Ed.  Note.— For  other  cases,  see'  Statutes, 
Cent.  Dig.  !i  255,  296,  297;  Dec.  Dig.  K-176, 
219.*] 

8.  INSUBANCE     (§     7*)  — FOBBIGN     iNSUBANCfE 

Companies— Statutes. 

Bums'  Ann.  St  1008,  f  10,216,  requiring 
every  foreign  insurance  company  to  i>ay  semi- 
annually a  specified  percentage  of  receipts  on 
account  -of    insurance    premiums    paid    in    the 


-•Vor  othar  osms  sm  asms  tsple  and  nsttoa  NVHBBR  In  Deo.  Dig.  *  Am.  Ols.  KsT  M*.  Sertst  •  fupt  IndstSa 

>  Uandsts  modlOad.  ;  ^ 

Digitized  by  VjVJVJV  Ic 


214 


OS  NORHlBASTBBN  BBFORTEB. 


(Ind. 


state,  does  not  imixMe  a  license  fee  for  pennia- 
sion  to  do  business  within  the  state  but  it  im- 
poses taxes  on  such  companies. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  {  7.*] 

9.  Statutes    (J   219*)  —  CJokbtbuotion  —  Db- 

PAKTUENTAL  CONSTBtTOTION. 

Where  a  departmental  ofiBcer  of  the  state 
bad  no  legal  authority  or  jurisdiction  to  place 
a  construction  on  a  statute  free  from  ambigu- 
ity, his  act  in  construing  the  statute  is  without 
force. 

[£M.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {§  296,  297 ;   Dec.  Dig.  i  219.*] 

10.  Statutes  (J  219*)  —  Conbtbuctiok  —  De- 
partmental CONSTBUCnON. 

The  unwarranted  act  of  the  Auditor  of 
State  in  so  construing  Bums'  Ann.  St.  1908,  i 
10.216,  requiring  foreign  insurance  companies 
doing  business  in  the  state  to  pay  taxes  "into 
the  treasury  of  the  state"  as  to  authorize  pay- 
ments to  him,  is  not  binding  on  the  state  on  the 
ground  of  acquiescence  Ijecause  the  interpreta- 
tion is  manifestly  at  variance  with  the  plain 
provisions  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {{  296,  297;  Dec.  Dig.  I  219.*] 

11.  Estoppel  (J  62*)— Bqititabli!  Estoppel— 
Gbourds. 

The  doctrine  of  estoppel  springs  from  equi- 
table principles,  and  its  purpose  is  to  preserve 
rights  preTiously  acquired,  and,  generally  spealc- 
ing,  the  ground  on  wbicli  estoppel  proceeds  is 
fraud,  actual  or  constructive,  on  the  part  of  the 
person  sought  to  be  estopped,  the  fraud  consist- 
ing in  the  denial  of  tliat  which  such  person  had 
previously  asserted. 

[Ed.  Note.— For  other  cases,  see  Elstoppel, 
Cent.  Dig.  H  121-125,  127;   Dec.  Dig.  §  52.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp,  249*-2496;   vol.  8,  p.  7654.] 

12.  Estoppel  (S  64*)— Equitable  Estoppkl— 
Gbounds. 

Where  one  seeks  the  benefit  of  an  estoppel, 
and  has  knowledge  or  means  of  knowledge  as  to 
all  the  facts  equal  to  that  possessed  by  tiie  one 
against  whom  the  estoppel  is  urged,  there  can 
be  no  estoppel. 

[Bd.  Note.— For  other  cases,  see  Elstoppel, 
Cent.  Dig.  H  128-135;  Dec.  Dig.  i  64.*] 

13.  Taxation  (J  524*)— Natube  or  Estoppel. 

Foreign,  insurance  companies  doing  basi- 
ness  in  Indiana  paid  taxes  imposed  by  Bums' 
Ann.  St.  1908,  {  10,216  to  the  State  Auditor 
instead  of  into  the  treasury  of  the  state  as  ex- 
pressly provided  by  the  statute.  The  Auditor 
in  his  biennial  reports  disclosed  such  payments, 
and  credited  himself  with  the  payment  of  the 
money  to  the  Treasurer  while  he  in  fact  retain- 
ed a  part  of  such  payments.  This  practice  con- 
tinued for  many,  years.  The  companies  at  the 
time  of  the  making  of  the  payments  were  bound 
to  know  that  the  Auditor  was  not  authorized  to 
receive  the  money  for  the  taxes.  There  was 
no  misrepresentation  on  tiie  part  of  the  state 
through  any  of  its  duly  authorized  officials. 
Held,  that  the  state  was  not  estopped  from  as- 
serting that  the  payments  to  the  Auditor  which 
were  retained  by  him  were  not  payments  to  it, 
and  that  the  taxes  had  not  in  fact  been  paid, 
and  hence  could  sutwequentiy  insist  on  payment. 
[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  {  fi24.*] 

14.  Taxation  (§J  1,  528*)— Taxe&-"Debts." 

Taxes  imposed  by  the  state  are  not  "debts" 
in  the  ordinary  acceptation  of  that  term,  and, 
in  the  absence  of  express  statutory  provision,  a 


tax  made  payable  at  a  certain  time  does  not 
bear  interest. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {i  i;  981 ;   Dec.  Dig.  {§  1,  528.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1864-1886;   vol.  8,  p.  7628.] 

16.  Taxation  (|  628*)— Taxes— Debts. 

The  taxes  imposed  on  foreign  insurance 
companies  doing  business  in  the  state  by  Bums' 
Ann.  St  1908,  §  10,216,  providing  for  semi- 
annual payment  of  taxes,  and  providing  that 
any  company  failing  for  more  than  30  days  to 
pay  the  taxes  shall  forfeit  a  specified  sum  for 
each  additional  day  to  be  recovered  in  an  action 
in  the  name  of  the  state,  do  not  bear  interest 
[Ed.  Note.— For  other  caaea,  see  Taxation, 
Dec  Dig.  i  52a*]  ' 

Appeal  from  Superior  Court,  Marlon  Conn- 
iy;  J.  L.  McMaster,  Judge. 

Action  by  the  Mutual  Life  Insurance  Com- 
pany of  New  York  against  the  State  of  In- 
diana. From  a  Judgment  for  plaintiflT,  de- 
fendant appeals.  Reversed  In  part,  and  re- 
manded. 

James  Bingham,  W.  H.  Thompson,  B.  M. 
White,  and  A.  O.  Cavins,  for  appellant 
Chas.  W.  Smith,  J.  S.  Duncan,  H.  H.  Horn- 
brook,  A.  P.  Smith,  Wm.  L.  Taylor,  and  B. 
L.  Wlllson,  for  appellee. 

JORDAN,  J.  This  action  was  instituted 
upon  a  complaint  In  two  paragraphs  by  the 
Mutual  Life  Insurance  Company  of  New 
York,  as  plalntlO,  against  the  state  of  In- 
difina  in  the  Marlon  superior  court,  the  lat- 
ter sitting  as  a  court  of  claims  under  and 
by  the  authority  of  the  provisions  of  section 
1485,  Burns'  Ann.  St  1908,  as  amended  in 
1895  (Acts  1895,  p.  231).  By  the  first  para- 
graph of  the  complaint  the  plalntitf  Insur- 
ance company  (appellee  herein)  seeks  to  r» 
cover  as  a  claim  against  the  state  $1,296.76 
as  principal  and  $1,726.84  interest,  all  paid 
by  It  In  to  the  Treasurer  of  the  state  of  In- 
diana involuntarily  and  under  protest  as  al- 
leged in  the  complaint.  The  principal  sum 
demanded  arises  out  of  money  paid  by  ap- 
pellee to  one  James  H.  Rice,  Auditor  of  the 
state  of  Indiana,  as  taxes  for  the  first  balf 
of  the  year  1884,  being  $3  on  every  $100  of 
premiums  collected  by  appellee  within  the 
state  of  Indiana,  which  sum  it  appears  that 
said  Auditor  failed  to  pay  in  to  the  Tretts- 
urer  of  the  State.  The  payment  by  appellee 
of  the  principal  and  Interest  was  made  on 
December  11,  1906,  and  Interest  was  com- 
puted and  charged  by  the  state  from  the 
year  1884  to  December  11,  1906.  By  the  sec- 
ond paragraph  of  the  complaint  the  plain- 
tiff  seeks  to  recover  back  from  the  state 
the  interest  only  which  it  paid  upon  the 
principal.  Appellant  demurred  to  each  para- 
graph  of  the  complaint  for  want  of  facts. 
Its  demurrer  was  overruled,  to  which  ruling 
of  the  court  It  excepted.  It  then  answered 
the  complaint  specially  in  four  paragraphs. 
No  general  denial  was  filed.  Appellee  de- 
murred  to  each  paragraph  of  the  answer. 


•Tm  sther  eassssM  aaau  tOfdc  and  mcUod  NUMBER  In  Deo.  Dig.  *  Am.  Die.  Kay  Mo.  Series  &  Re^'r  Indezw 


Digitized  by  VjVJVJV  IC 


Ind.) 


STATE  T.  MUTUAL  LIFE  INS.  CO. 


215 


Its  demurrer  was  sustained  to  the  second, 
third,  and  fourth  paragraphs  of  answer  and 
appellant  refused  to  plead  further.  Appel- 
lee's demurrer  to  the  first  paragraph  of  the 
answer  was  OTerruIed,  and  It  refused  to  fur- 
ther plead.  Thereupon  the  court  rendered  a 
Judgment  In  favor  of  appellee  against  the 
state.  From  the  judgment  appellant  has  ap- 
pealed directly  to  this  court  under  the  pro- 
visions of  section  1480,  Bums'  Ann.  St.  1908, 
same  being  section  5  of  ^aid  act  of  1889,  and 
relies  for  reversal  of  the  judgment  l)elow 
upon  the  alleged  errors  that  the  court  erred 
in  overruling  Its  demurrer  to  each  paragraph 
of  the  complaint,  and  in  sustaining  the  de- 
murrer of  appellee  to  the  second,  third,  and 
fourth  paragraphs  of  the  answer.  The  com- 
plaint to  some  extent  may  be  said  to  state 
conclusions  of  the  pleader  Instead  of  facts. 
In  the  first  paragraph  thereof  the  plaintiff 
alleges:  That  on  and  prior  to  the  8th  day  of 
March,  1848,  it  was  and  ever  since  has  been 
and  yet  is  a  corporation  organized  and  acting 
under  and  pursuant  to  the  laws  of  the  state 
of  New  York.  "That  ever  since  the  said  8th 
day  of  March,  1848,  It  has  been  engaged  in 
conducting  the  business  of  life  Insurance, 
in  the  state  of  Indiana  under  authority 
granted  to  it  by  the  properly  constituted  au- 
thorities of  said  state,  and  that  upon  the 
enactment  of  the  first  statute  of  said  state 
so  requiring,  it  made  application  to  the  Au- 
ditor of  the  state  of  Indiana,  as  a  foreign 
corporation,  for  permission  to  do  business 
In  the  state  of  Indiana.  That  upon  such 
application  this  plaintiff  took  every  step 
and  did  everything  which  «aid  Auditor  of 
State  for  the  state  of  Indiana  requested  and 
required  as  a  condition  (jrecedent  to  its  right 
to  do  business  in  said  state  of  Indiana,  and 
thereupon  said  Auditor  of  State  for  the  state 
of  Indiana  granted  unto  this  plaintiff  his 
certificate  of  authority  for  this  plaintiff  to 
do  business  in  the  state  of  Indiana  as  a  for- 
eign Insurance  company.  That  from  time  to 
time,  ever  since  said  date,  and  at  the  times 
provided  by  the  statutes  of  the  state  of  In- 
diana from  time  to  time  in  force,  it  tuts  ap- 
plied to  the  Auditor  of  State  for  the  state  of 
Indiana  for  a  renewal  of  such  certificate  of 
authority  to  do  business  in  the  state  of  In- 
diana, and  at  the  time  of  each  of  said  ap- 
plications this  plaintiff  took  every  step  and 
did  everything  which  said  Auditor  of  State 
for  the  time  being  requested  or  required 
from  it,  as  a  condition  precedent  to  its  do- 
ing business  In  the  state  of  Indiana,  as  a 
foreign  life  Insurance  company,  and  in  every 
such  instance  said  Auditor  of  State  has 
granted  auto  this  plaintiff  his  certificate  of 
its  right  to  do  bushiess  in  the  state  of  In- 
diana as  a  foreign  insurance  company.  That 
ever  since  said  8th  day  of  March,  1848,  this 
plaintiff  has  been  actively  engaged  in  the 
business  of  life  insurance  in  the  state  of  In- 
diana under  such  certificates,  and  la  yet 
so  engaged  in  doing  a  Ufe  insurance  busi- 
o«8s  in  the  state  of  Indiana  under  the  last 


certificate  of  such  authority  to  do  business 
in  the  state  of  Indiana  by  said  Auditor  of 
State  Issued  to  it  That  from  the  date  of 
its  beginning  to  do  business  in  the  state  of 
Indiana  under  the  authority  of  the  certifi- 
cates so  issued  to  it  by  the  Auditors  of  State 
for  the  state  of  Indiana,  as  above  set  forth, 
up  to  and  including  the  year  1906,  the  Au- 
ditor of  State  for  the  state  of  Indiana  con- 
strued the  statutes  of  said  state  of  Indiana 
as  authorizing  him  to  receive  and  collect 
from  this  plaintiff,  and  from  other  foreign 
insurance  companies  doing  business  In  the 
state  of  Indiana,  all  taxes  and  charges  levied 
and  demanded  from  them  under  the  laws  of 
the  state  of  Indiana  for  the  privilege  of  so 
doing  business  in  the  state  of  Indiana,  for 
the  purpose  of  paying  the  same  into  the  of- 
fice of  the  Treasurer  of  State  for  the  state 
of  Indiana,  and  said  Auditors  of  State  for 
the  state  of  Indiana  from  time  to  time  de- 
manded and  received  from  this  plaintiff  and 
all  other  foreign  insurance  companies  doing 
business  In  the  state  of  Indiana  (of  which 
during  the  year  1884  there  were  122,  and 
which  steadily  Increased  to  the  year  19(K> 
to  the  number  of  162)  except  5,  under  the 
construetlMi  so  placed  by  him'  upon  such 
statutes,  the  taxes  and  charges  by  him  com- 
puted as  being  due,-  and  from  this  plaintiff 
under  such  statutes  for  the  privilege  of  do- 
ing such  business  in  the  state  of  Indiana, 
and  in  pursuance  of  such  demand  this  plain- 
tiff paid  all  such  taxes  and  dues  to  said  Au- 
ditors of  State  from  the  date  of  its  admission 
to  do  business  in  the  state  of  Indiana  up  to 
and  Including  the  year  1905 ;  and  said  Auditor 
of  State  paid  the  same  (except  possibly  as 
hereinafter  stated)  to  the  Treasurer  of  State, 
who  received  the  sums  from  said  Auditor  of 
State,  and  placed  said  sums  of  money  in  the 
funds  of  the  state.  And  this  plaintiff  fur- 
ther says  that  as  required  by  the  statutes 
of  the  state  of  Indiana,  from  time  to  time 
in  that  behalf  enacted  and  in  force,  the  re- 
spective Auditors  of  State  made  stated  re- 
ports to  the  Governor  of  the  itate  of  Indi- 
ana of  the  business  transacted  In  the  office 
of  the  Auditor  of  State  during  the  period 
covered  by  said  reports  respectively.  That 
said  reports  hi  every  Instance  showed  the 
fact  that  said  Auditors  of  State,  under  the 
construction  by  them  placed  upon  snch  stat- 
utes, had  collected  from  all  such  foreign  in- 
surance companies  except  five  the  taxes  due 
from  them  to  the  state  of  Indiana,  and  had 
charged  himself  therewith  on  his  account  at 
the  time  of  the  receipt  thereof,  and  had 
credited  himself  with  the  ^payment  thereof 
to  the  Treasurer  of  the  State  at- the  time  of 
making  such  payments  to  the  Treasurer  of 
State.  That  at  the  meetings  of  the  General 
Assembly  of  the  state,  of  Indiana  printed 
copies  of  such  reports  of  the  Auditor  of 
State  were  by  the  Governor  transmitted 
both  to  the  Senate  and  House  of  Representa- 
tives and  printed  copies  thereof  were  for- 
warded to  each  member  of  both  houses. 
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That  the  Chief  EJzecutlTe  o{  the  state  and 
the  legislative  department  of  the  government 
were  in  this  manner  fully  apprised  of  the  con- 
struction placed  upon  the  statutes  of  the 
state,  enacted  in  that  behalf  by  the  Auditor 
of  State,  and  of  his  acts  and  conduct  In  re- 
ceiving such  taxes  and  in  paying  the  same 
to  the  Treasurer  of  the  State. 

"In  addition  to  the  delivery  of  copies  of 
the  said  printed  reports  to  the  Governor  and 
the  members  of  the  General  Assembly  of  the 
state  of  Indiana,  many  hundreds  of  '  the 
copies  of  said  reports  were  distributed  to 
private  citizens  throughout  the  state.  And 
this  plaintiff  further  avers  that  in  certain 
of  said  years  the  State  Board  of  Tax  Com- 
missioners, who  were  charged  with  the  duty 
of  preparing  blank  forms  of  reports  of  said 
insurance  companies,  to  be  by  them  made  to 
the  Auditor  of  State  as  a  basis  for  estimat- 
ing the  taxes  to  be  paid  by  them,  in  pre- 
paring such  form  of  reports,  caused  to  be' 
printed  on  the  back  thereof  as  a  copy  of 
the  statute  in  that  behalf  enacted:  'Sec.  83. 
(Acts  of  1881.)  Every  Insurance  company 
not  organized  under  the  laws  of  this  state, 
and  doing  business  therein,  shall  In  the 
months  of  January  and  July  of  each  year, 
report  to  the  Auditor  of  State,  under  oath 
of  the  president  and  secretary,  the  gross 
amount  of  all  receipts  received  in  the  state 
of  Indlajna,  on  account  of  Insurance  premi- 
ums for  the  six  months  last  preceding,  end- 
ing on  the  last  days  of  December  and  June 
of  each  year  next  preceding,  and  shall,  at 
the  time  of  making  such  report,  pay  the  sum 
of  three  dollars  on  every  one  hundred  dollars 
of  such  receipts,  leas  losses  actually  paid 
within  the  state;  and  any  Insurance  compa- 
ny failing  or  refusing  for  more  than  thirty 
days  to  render  an  accurate  account  of  its 
premium  receipts,  as  above  provided,  and 
pay  the  required  tax  there<»,  shall  forfeit 
one  hundred  dollars  for  each  additional  day 
such  report  and  payment  shall  be  delayed,  to 
be  recovered  in  an  action  in  the  name  of 
the  state  of  Indiana,  on  relation  of  the  Au- 
ditor of  State,  in  any  court  of  competent  ju- 
risdiction; and  it  riiall  be  the  duty  of  the 
Auditor  of  State  to  revoke  all  authority  of 
any  such  defaulting  company  to  do  business 
within  this  state.'  That  such  construction 
of  said  statute  placed  thereon  by  said  several 
Auditors  of  State  for  the  state  of  Indiana 
was  with  full  knowledge  thereof  acquiesced 
in  by  the  several  Governors  of  the  state  of 
Indiana,  by  the  Treasurer  of  State  for  the 
state  of  Indiana,  by  the  legislative  depart- 
ment thereof,  and  by  the  public  at  large  for 
a  period  of  more  than  25  years  as  the  proper 
construction  thereof.  And  this  plaintiff  fur- 
ther avers  that,  in  the  yeiars  1904  and  1906, 
one  David  Sherrick  was  Auditor  of  State 
for  the  state  of  Indiana,  and  in  such  years 
unlawfully  converted  to  his  own  use  certain 
of  the  moneys  so  paid  into  his  hands  by  for- 
eign insurance  companies;  that  the  Governor 


of  the  state  of  Indiana,  still  putting  the 
same  construction  upon  the  statutes  of  In- 
diana in  that  behalf  enacted,  directed  the 
Attorney  General  of  the  state  of  Indiana 
and  the  prosecuting  attorney  .of  the  state  of 
Indiana  to  cause  prosecutions  for  embezzle- 
ment to  be  instituted  and  prosecuted  against 
said  Sherrick  for  the  embezzlement  of  mon- 
eys belonging  to  the  state  of  Indiana,  and 
such  Attorney  General  and  prosecuting  at- 
torney did  so  institute  and  prosecute  such 
proceedings,  and  said  David  Sherrick  was 
convicted  upon  said  charge;  that  upon  the 
trial  of  said  cause  the  criminal  court  of  Mar- 
ion county  adopted  the  same  construction 
of  said  statute,  but  that  upon  the-  appeal 
of  said  cause  to  the  Supreme  Court  of  the 
state  of  Indiana,  that  court  determined 
that  said  David  Sherrick,  as  Auditor  of 
State,  had  no  lawful  authority  to  receive 
such  taxes,  and  this  was  the  first  time  that 
any  such  constructiou  had  been  put  upon 
any  such  statute  by  any  department  of  the 
state  government  And  this  plaintiff  further 
avers  that  on  making  said  several  payments 
of  said  taxes  for  said  several  years  to  the 
several  Auditors  for  the  state  of  Indiana, 
holding  said  office  from  time  to  time  during 
said  years,  it  acted  in  the  utmost  good  faith, 
believing  that  said  Auditors  of  State  were 
lawfully  authorized  to  receive  said  taxes  for 
the  purpose  of  paying  them  into  the  treasury 
of  the  state,  and  until  the  6th  day  of  August, 
1906,  supposed  that  said  Auditor  of  State 
had  In  due  course  paid  all  said  moneys  into 
the  treasury  of  the  state  of  Indiana. 

''That  after  the  rendition  of  said  decision 
by  the  Supreme  Court  of  the  state  of  Indiana 
in  the  case  of  Sherrick  v.  State  of  Indiana 
[187  Ind.  346,  79  N.  E.  193],  to  wit;  on  the 
6th  day  of  August,  1906,  one  Warren  Bigltf , 
then  holding  the  office  of  Auditor  of  State 
for  the  state  of  Indiana,  notified  this  plain- 
tiff by  letter  of  that  date  that  James  BL 
Bice  In  the  year  1884  bad  failed  to  pay  over 
to  the  Treasurer  at  State  for  the  state  of 
Indiana  the  sum  of  eleven  thousand  four 
htandred  eighteen  and  50-100  (911,41&50)  dol- 
lars which  had  been  paid  into  his  hands  by 
various  foreign  insurance  companies,  and 
that  of  that  account  there  was  due  from  this 
plaintiff  the  stun  of  one  thousand  seven  hun- 
dred nlnety-nhie  and  45-100  (|1,799.46)  dol- 
lars, and  demanded  payment  thereof.  That 
thereafter,  to  wit,  on  the  22d  day  of  August, 
1906,  said  Warren  Bigler,  as  such  Auditor 
of  State,  wrote  to  this  plaintiff  another  let- 
ter in  which  he  stated  that  he  was  mistaken 
in  his  former  letter,  and  that  there  was  due 
from  this  plaintiff  on  account  of  said  James 
H.  Bice,  former  AuditoY  of  State,  having 
failed  to  pay  over  to  the  Treasurer  of  State, 
the  amount  by  this  plaintiff  paid  for  the  last 
half  of  the  taxes  for  the  year  1884,  the  sum 
of  one  thousand  two  hundred  ninety-six  and 
76-100  ($1,296.76)  dollars,  to  which  there 
must  be  added  Interest  to  the  amount  of 
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one  thousand  sevoi  hundred  eighteen  and  21- 
100  ($1,718.21)  dollara,  making  an  aggregate 
snm  of  three  thousand  fourteen  and  97-100 
($3,014.97)  dollars,  which  amount  was  de- 
manded from  this  plaintiff.  That  on  the 
20th  day  of  November,  1906,  eald  Warren 
BIgler  wrote  another  letter  to  this  plaintiff, 
demanding  payment  of  said  sum  on  or  be- 
fore December  11,  1906,  and  declared  If  said 
sum  was  not  paid  on  or  before  that  date  this 
plaintiff  would  be  declared  in  default  to  the 
state  of  Indiana  and  a  penalty  of  one  hun- 
dred ($100)  dollars  per  day  added  thereto, 
and  a  forfeit  added  for  each  day  until  it 
was  paid,  and  its  authority  to  do  business  in 
the  state  of  Indiana  declared  revoked. 

•TSiat  thereafter,  on  the  80th  day  of  No- 
vember, 1906,  one  John  C.  BlUhelmer,  who 
had  succeeded  said  Warren  BIgler  as  Au- 
ditor of  State  for  the  state  of  Indiana,  wrote 
another  letter  to  this  plaintiff  wherein  he 
stated  that  the  second  letter  of  said  Warren 
BIgler  as  Auditor  of  State  for  the  state  of 
Indiana  was  in  error  in  stating  that  the  tares 
which  said  James  H.  Rice  as  Auditor  of 
State  had  failed  to  pay  over  to  the  Treasur- 
er of  State  were  for  the  last  half  of  the 
year  1884,  and  that  In  point  of  fact  they 
were  the  first  half  of  the  year  18S4,  and 
again  demanding  the  amount  of  three  thou- 
sand fourteen  and  97-100  ($3,014.97)  dollars. 
That  letters  of  like  tenor  and  effect  save 
as  to  amounts  claimed  to  be  due  were  writ- 
ten by  said  Warren  BIgler  as  such  Auditor 
of  State  and  John  G.  Blllheimer  as  such  Au- 
ditor of  State  to  a  number  of  other  foreign 
insurance  companies,  and  such  insurance 
companies  were  engaged  In  endeavoring  to 
discover  whether  in  point  of  fact  said  James 
H.  Rice  as  such  Auditor  of  State  had  In 
point  of  fact  failed  to  account  for  said  sum 
of  eleven  thousand  four  hundred  eighteen 
and  50^100  ($11,418.50)  dollars  and  were  of 
tbe  opinion  that  it  was  by  no  means  certain 
that  he  had  failed  to  account  for  the  sum; 
and  they  requested  said  Auditor  of  State  to 
grant  them  time  to  further  investigate  that 
question,  and  that  time  be  given  them  in 
which  to  institute  some  test  case  in  the  prop-, 
er  court  both  to  determine  that  fact  and  also 
to  determine  whether  as  a  matter  of  law 
tbey  were  liable  to  pay  said  several  sums  de- 
manded from  them  resijectively,  even  if  it 
flbould  be  proved  that  said  James  H.  Rice, 
as  Auditor'  of  State,  had  failed  to  pay  or 
account  for  said  sum  of  eleven  thousand  four, 
bnndred  eighteen  and  50-100  ($11,418.50)  dol- 
lars, and  had  offered  by  way  of  compromise 
to  adjust  the  claim  of  the  state  by  tbe  pay- 
ment of  principal  without  right  to  make  any 
demand  for'  its  return,  and  bring  a  friendly 
suit  to  test  the  question  of  liability  for  tbe 
Interest,  which  offer  was  first  accepted,  but 
afterward  on  the  10th  day  of  November, 
1906,  said  Auditor  of  State  withdrew  his  as- 
sent to  such  compromise,  and  declared  that 
all  such  companies  must  pay  tbe  full  amount 


so  claimed  from  them,  principal  and  inter- 
est, on  or  before  the  llth  day  of  December, 
1906,  and  if  any  company  failed  to  make 
such  payment  on  said  date,  tbe  penalties' 
stated  In  said  letter  of  November  10th  would 
be  enforced,  and  the  authority  of'  such  com- 
pany to  do  business  in  the  state  of  Indiana 
would  be  revoked. 

"That  during  the  years  above  named  this 
plaintiff  by  expenditure  of  .large  sums  of 
money  and  much  labor  had  established  a 
large  and  profitable  business  In  the  state  of 
Indiana,  and  had  secured  more  than  13,000 
residents  and  citizens  of  the  state  of  Indiana 
to  become  policy  holders  in  Its  company, 
whose  policies  aggregated  $26,454,251.  That 
the  annual  premiums  thereon  amounted  to 
more  than  nine  hundred  and  sixty  thousand 
dollars  ($960,000).  That  in  event  said  Audi- 
tor of  State  should  proceed  to  enforce  said 
threat  of  revoking  Its  authority  to  do  busi- 
ness, it  would  not  only  inflict  great  and  Irrep- 
arable injury  upon  the  business  of  this 
plaintiff,  causing  a  loss  of  many  thousands  of 
dollars  to  it,  but  It  would  create  such  con- 
fusion and  uncertainty  in  the  minds  of  policy 
holders  and  endanger  their  securities  under 
said  policies.  That  thereupon  this  plaintiff, 
imperiled  and  coerced  by  such  threats  so 
made  by  said  Auditor  of  State,  did  pay  unto 
the  ofQce  of  Treasurer  of  State  the  said  prin- 
cipal sum  of  one  thousand  two  hundred  and 
ninetj'-slx  and  67-100  ($1,296.76)  dollars  and 
the  sum  of  one  thousand  seven  hundred  twen- 
ty-six and  84-100  ($1,726.84)  dollars  interest 
thereon  to  date  of  said  payment,  and  notified 
both  the  Treasurer  of  State  for  the  state  of 
Indiana  and  the  Auditor  of  State  for  the 
state  of  Indiana  in  writing  that  it  paid  said 
sums  not  voluntarily  but  under  the  coercion 
and  duress  arising  out  of  the  threats  con- 
tained In  said  communications  from  said 
Auditors  of  State  and  to  arrest  the  imposi- 
tion of  the  threatened  penalties  and  tbe  rev- 
ocation of  its  charter  and  under  protest  both 
as  to  principal  and  interest,  and  reserved  the 
right  to  recover  either  of  said  sums  so  paid. 
Wherefore,"  etc. 

The  second  paragraph  of  the  complaint  la 
substantially  the  same  as  the  first,  except 
that  the  appellee  thereunder  seeks  to  recover 
$1,726.84  so  paid  by  It  as  Interest  upon  the 
principal  sum  of  $1,296.76  into  the  office  of 
the  Treasurer  of  the  state  of  Indiana. 

At  the  very  threshold  we  are  confronted 
with  the  contention  of  the  Attorney  General 
that  the  superior  court  of  Marion  county, 
Ind.,  under  the  provisions  of  section  1485, 
supra,  had  no  Jurisdiction  to  hear  and  de- 
termine this  action.  This  section,  as  amend- 
ed In  1895  (Acts  1895,  p.  231),  reads  as  fol- 
lows: "That  any  person  or  persons  having 
or  claiming  to  have  a  money  demand  against 
the  state  of  Indiana,  arising  at  law  or  in 
equity,  out  of  contract  express  or  implied, 
accruing  within  fifteen  years  from  tbe  time 
of  the  commencement  of  t^e  action,  may , 
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bring  suit  against  the  state  therefor  In  the 
Huperlor  court  of  Marion  county,  Indiana,  by 
filing  a  complaint  with  the  derk  of  said 
court  and  procuring  a  summons  to  be  issued 
by  said  derk,  •  »  •  and  Jurisdiction  is 
hereby  conferred  upon  said  superior  court  of 
Marlon  county,  Indiana,  to  hear  and  deter- 
mine such  actions,  and  said  court  shall  be 
governed  by  the  laws,  rules  and  regulations 
which  govern  said  superior  court  in  civil  ac- 
tions In  the  making  up  of  Issues,  trial  and 
determination  of  said  cause.  •  •  • "  The 
argument  advanced  by  the  Attorney  General 
is  that  appellee  under  both  paragraphs  of  its 
complaint  proceeds  upon  the  theory  that  the 
money  which  it  seeks  to  recover  was  "wrong- 
fully and  unlawfully  extorted  from  It  by 
the  state,  acting  through  its  Auditor,  and 
that  appellee  was  compelled  to  pay  Into  the 
state  treasury  a  sum  of  money  which  it  did 
not  owe,  or  to  submit  to  a  revocation  of  its 
right  to  do  business  within  this  state,  and 
the  imposition  of  the  statutory  penalty  of 
|100  per  day."  Or,  in  other  words,  he  in- 
sists that  each  of  the  paragraphs  charges  the 
Auditor  of  State  with  Illegal,  unauthorized, 
and  wrongful  acts.  In  excess  of  the  power 
granted  to  him  by  law.  His  claim  is  that 
tJie  action  as  made  or  presented  by  appellee's 
complaint  sounds  In  tort  and  not  in  contract 
Therefore,  It  la  asserted  that  under  the 
terms  of  the  statute  in  question  the  lower 
court  had  no  Jurisdiction. 

It  is  settled  beyond  controversy  that  a 
state,  which  in  the  eye  of  the  law  is  recog- 
nized as  a  sovereign,  cannot  without  Its 
consent  be  sued  by  a  citizen.  In  case  the 
state  through  its  legislative  department  has 
granted  the  right  or  privilege  to  claimants  to 
Institute  actions  against  It  upon  certain  terms 
and  conditions,  all  persons  seeking  to  avail 
themselves  of  the  privilege  so  granted  must 
accept  it  subject  to  the  terms  and  conditions 
attached  thereto  or  forming  a  part  of  the 
right  as  granted  by  the  state.  Or,  in  other 
words,  the  suit  Instituted  must  be  confined 
or  limited  to  such  a  claim  or  claims  as  are 
contemplated  by  the  act  authorizing  the  state 
to  be  sued.  May  v.  State,  133  Ind.  567,  33  N. 
B.  352 ;  Thweatt  v.  State,  68  Ga.  673 ;  Chi- 
cago, etc.,  R.  R.  Co.  V.  State,  53  Wis.  509,  10 
N.  W.  660;  Houston  v.  State,  98  Wis.  481,  74 
N.  W.  Ill,  42  L.  R.  A.  39;  Murdock,  etc., 
Grate  Co.  v.  Commonwealth,  162  Mass.  28, 
24  N.  E.  864,  8  L.  R.  A.  399;  HUl  V.  U.  S., 
149  n.  S.  593,  IS  Snp.  Ct  1011,  87  U  Ed. 
862.  In  the  absence  of  a  statutory  law 
creating  a  liability,  the  rule  universally  rec- 
ognized and  enforced  Is  that  neither  a  state 
nor  the  United  States  is  legally  liable  to  re- 
spond In  damages  to  a  person  for  an  injury 
resulting  from  the  misconduct,  negligence,  or 
tortious  acts  of  its  officers  or  agents.  Hous- 
ton V.  State,  supra,  and  authorities  there 
cited;  German  Bank  of  Memphis  v.  U.  S., 
148  U.  S.  573,  13  Sup.  Ct  702,  37  L.  Ed. 
564.  It  is  evident,  under  the  facts  alleged  in 
the  paragraphs  of  the  complaint,  that  appel- 


lee's demand  agabnst  the  state  cannot  be  said 
to  arise  -out  of  or  be  founded  upon  an  ex- 
press contract  between  it  and  appellant. 
Consequently,  unless  appellee's  money  de- 
mand against  the  state — wbldi  it  either 
actually  has  or  claims  to  have — arises  out  of 
an  Implied  contract,  it  under  the  provisions 
or  terms  of  the  statute  in  question,  has  no 
standing  or  right  to  maintain  this  action, 
and  the  demurrer  of  appellant  to  the  com- 
plaint upon  this  ground  alone  should  have 
been  sustained. 

We  are  unable,  however,  to  concur  in  the 
view  of  the  Attorney  General  that  the  action 
at  bar  arises  out  of  a  tort  committed  by  the 
state's  officer  or  agent  It  is  true  that  the 
pleading  contains  averments  that  the  money 
which  was  paid  Into  the  state's  treasury  by 
appellee  was  wrongfully  and  unlawfully  ex- 
torted from  it,  etc. ;  that  it  was  coerced  and 
Imperiled  by  a  threat  by  the  Auditor  of  State 
that  he  would  revoke  Its  authority  to  do 
business  within  the  state.  It  Is  manifest  that 
these  averments  were  employed  by  the  plead- 
er to  more  fully  show  that  the  money  In 
question  was  paid  over  by  appellee  Involun- 
tarily, and  therefore,  If  It  belonged  to  It  and 
not  to  the  state,  it  might  be  recovered  back  In 
this  action.  Scottish,  etc.,  Co.  v.  Herrlott, 
109  Iowa,  606,  80  N.  W.  665,  77  Am.  St  Rep. 
548,  and  cases  there  cited.  Eliminate  these 
averments  from  the  complaint  and  it  is 
shown,  we  think,  by  the  remaining  clear  and 
positive  allegations  that  the  payment  in  ques- 
tion to  the  state  was  not  voluntarily  made, 
but  was  made  by  appellee  under  protest,  and 
at  the  time  It  made  the  payment,  as  shown, 
it  notified  the  Auditor  and  Treasurer  of 
State  that  It  reserved  the  right  to  recover  the 
money  so  paid.  The  essential  fact  to  be 
shown  by  the  complaint  upon  this  feature  of 
the  case  was  that  the  payment  of  the  money 
was  Involuntary.  Under  the  circumstances, 
the  claim  of  the  Attorney  General  that  the 
action  sounds  In  tort  instead  of  contract  Is 
untenable. 

We  may  next  inquire,  what  did  the  Legis- 
lature mean  or  Intend  by  the  words  "A  mon- 
ey demand  arising  at  law  •  *  ♦  out  of 
contract,  express  or  implied"?  The  phrase 
"money  demands  on  contracts"  was  defined 
in  the  Revised  Statutes  of  1852  as  follows: 
"The  phrase,  money  demands  on  contracts, 
when  used  In  reference  to  an  action,  means 
any  action  arising  out  of  contract,  when  the 
relief  demanded  is  the  recovery  of  money." 
2  Gavin  &  Horde,  §  797,  p.  336.  This  same 
definition  is  contained  in  the  Revision  of 
1881,  and  is  found  in  section  1356,  Bums' 
Ann.  St  1B08.  It  must  be  conceded  that  the 
relief  demanded  in  this  action  Is  the  recov- 
ery of  money.  It  is  evident  we  think,  that 
this  demand  does  not  arise  out  of  an  express 
contract 

It  will  be  noted  that  the  statute  which  au- 
thorizes the  state  to  be  sued  does  not  con- 
fine the  action  alone  to  one  arising  at  law 
or  in  equity  out  of  an  express  contract,  but 
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It  may  be  one  which  springs  from  or  arises 
oat  of  II  bat  in  law  is  recognized  and  denom- 
inated an  Implied  contract 

We  may  presume  that  the  Legislature  in 
extending  to  claimants  the  right  to  recover 
against  the  state  upon  a  money  demand  aris- 
ing out  of  an  implied  contract  fully  under- 
stood the  meaning  and  character  of  such 
contracts.  The  Iieglslatnre  evidently  con- 
templated that  money  at  some  time  might  be 
paid  into  the  treasury  of  the  state  under 
such  drcumatances  as  would  not  lawfully 
permit  the  state  to  hold  or  retain  It  against 
the  person  making  the  payment  and  there- 
fore tbe  state,  under  the  law,  would  be  Im- 
pliedly obligated  to  refund  or  pay  over  the 
money  to  the  person  entitled  thereto.  We 
are  of  the  opinion  that,  in  view  of  its  terms, 
the  statute  in  question  must  be  construed 
and  held  to  apply  to  such  a  casa  The  At- 
torney General,  however,  Insists  that  the 
state  has  never  recognized  appellee's  claim 
to  the  money  In  controversy,  and  in  no  man- 
ner has  it  agreed  to  repay  it  or  restore  it 
to  appellee.  It  is  true  that  the  facts  as  al- 
leged do  not  disclose  any  express  agreement 
or  promise  on  the. part  of  the  state  to  pay 
iMck  or  refund  the  money  in  question  to  ap- 
pellee, and  it  is  evident  from  the  argument 
of  its  counsel  that  repayment  thereof  is  the 
very  opposite  of  its  Intention.  It  may  be 
■aid,  we  think,  that  some  looseness  and  am- 
biguity impress  some  of  the  decisions  of  the 
higher  courts  in  respect  to  the  application 
of  the  principle  of  implied  contract  to  par- 
ticular facts.  An  express  contract  is  said  to 
be  a  mutual  understanding  and  coming  to- 
gether of  the  minds  of  the  contracting  par^ 
ties  to  do  or  not  to  do  a  particular  thing; 
while  an  implied  contract,  generally  speak- 
ing, is  defined:  First.  As  an  obligation  where 
there  is  no  express  or  formal  agreement  by 
the  parties  to  contract,  but  their  intention  so 
to  do  Is  shown  by  their  acts  or  from  sur- 
rounding circumstances.  Second.  Obligations 
implied  by  law,  without  regard  to  the  acts 
or  intention  of  the  i>artles.  7  Am.  &  Bng. 
of  Law  (2d  Ed.)  92;  15  Am.  &  Eng.  Ena  of 
Law,  1078;   People  v.  Speir,  77  N.  Y.  144. 

In  express  contracts  it  Is  the  consent  or 
agreement  of  the  parties  thereto  which  cre- 
ates tlie  obligation  or  liability,  while  under 
a  contract  or  obligation  implied  by  law  there 
to  no  actual  consent  or  promise.  Under  the 
facts  in  the  particular  case  it  is  the  law 
alone  which  declares  that  the  necessary  con- 
sent or  promise  shall  be  implied.  In  People 
V.  Spelr,  supra,  the  court  characterizes  im- 
plied or  constructive  contracts — as  they  are 
sometimes  called — as  follows:  "There  is  a 
cla»  of  cases  where  the  law  prescribes  the 
rights  and  liabilities  of  persons  who  have 
not  in  reality  entered  into  any  contract  at 
all  with  one  another,  but  between  whom  .cir- 
cumstances have  arisen  which  make  It  just 
that  one  should  have  a  right,  and  the  other 
should  be  subject  to  8  liability  similar  to 
the  rightfi  and  liabilities  in  certain  cases  of 


express  contract.  Thus,  If  one  man  has  ob- 
tained money  from  another,  through  the  me- 
dium of  oppression,  Imposition,  extortion,  or 
deceit,  or  by  the  commission  of  a  trespass, 
such  money  may  be  recovered  bade,  for  the 
law  implies  a  promise  from  the  wrongdoer  to 
restore  it  to  the  rightful  owner,  although  it 
is  obvious  that  this  is  the  very  opposite  of 
his  intention."  Tills  principle  Is  recognized 
and  sustained  by  the  decisions  of  this  court 
which  hold  that  where  a  person  has  obtain- 
ed money  to  which  he  Is  not  entitled,  but 
which  in  right  aAd  Justice  belongs  to  anoth- 
er, that  under  such  circumstances  an  action 
may  be  maintained  for  its  recovery  by  the 
person  entitled  thereto  upon  an  implied  prom- 
ise or  agreement  on  the  part  of  the  person 
obtaining  the  money.  McQueen  v.  State 
Bank  of  Ind.,  2  Ind.  413.  The  court  in  the 
latter  case  held  that:  "If  one  man  has  ob- 
tained money  from  another  through  the  me- 
dium of  oppression,  imposition,  extortion,  or 
deceit,  such  money  is,  in  contemplation  of 
law,  money  received  for  the  use  of  the  in- 
jured party.  It  is  not  the  money  of  the 
wrongdoer.  He  has  no  right  to  retain  It; 
and  the  law  therefore  implies  a  promise  from 
him  to  return  It  to  the  lawful  owner."  In 
support  of  the  same  rule,  see,  also,  Ash- 
ton  T.  Shepherd,  120  Ind.  69,  22  N.  B.  98; 
Moore  v.  Shields,  121  Ind.  267,  23  N.  E.  89. 
In  the  latter  case  this  court  said:  "In  an 
action  for  money  had  and  received  there 
need  be  no  privity  of  contract  proved,  other 
than  such  as  arises  out  of  the  facts  that  the 
defendant  has  received  the  plaintiff's  money  * 
under  circumstances  which  make  it  against 
conscience  that  he  should  retain  it"  In  the 
4th  volume  of  Wait  on  Actions  and  Defens- 
es, the  author  states  the  rule  as  follows.* 
"An  action  for  money  had  and  received  is 
an  equitable  remedy  that  lies  in  favor  of  one 
person  against  another,  when  that  other  per- 
son has  received  that  money  either  from  the 
plaintiff  himself  or  third  persons,  under  such 
circumstances-  that  in  equity  and  good  con- 
science he  ought  not  to  retain  the  same,  and 
which  et  eequo  et  bono  belongs  to  the  plain- 
tiff. •  •  •  It  is  not,  however,  essential 
that  any  privity  of  contract  should  be  shown; 
if  the  plaintiffs  right  to  the  money  Is  estab- 
lished, and  the  defendant  is  shown  to  havQ 
received  it  under  such  circumstances  that  he 
ought  not  to  retain  it,  the  law  implies  a 
promise  to  pay  It  to  the  party  who  ought  to 
have  it" 

By  the  facts  alleged  it  Is  shown  that  the 
state,  through  Its  proper  officials,  demanded 
of  appellee  company,  and  received  and  ob- 
tained from  It  the  money  in  controversy,  and 
that  the  same  passed  Into  the  state's  treas- 
ury for  the  state's  use  in  the  administration 
of  Its  affairs.  In  the  light  of  the  principle 
asserted  by  the  authorities  to  which  we  have 
referred,  if,  as  appellee  under  the  facts  In- 
sists and  contends,  the  state  Is  not  entitled 
to  the  money  in  controversy,  but  on  the  con- 
trary it  rightfully  belongs  to  appellee,  coa- 
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sequently  the  state  cannot  rightfully  retain 
:t  as  agatDst  appellee,  and  the  law  raises  or 
creates  an  Implied  obligation  or  liability  on 
the  part  of  the  state  to  pay  It  over  to  ap- 
pellee. Therefore,  appellee  had  the  right  to 
sue  the  state  In  the  superior  court  of  Marlon 
county,  Ind.,  under  section  14S5,  supra,  and 
that  court,  under  the  provisions  of  the  stat- 
ute had  Jurisdiction  to  hear  and  determine 
the  merits  of  the  action.  What  we  have 
said,  however.  In  dealing  with  the  question 
of  Jurisdiction  as  raised  by  the  Attorney 
General  must  be  confined  alone  to  that  ques- 
tion; or,  In  other  words,  to  appellee's  right 
to  sue  the  state  under  the  statute  upon  an 
Implied  contract  or  liability,  and  we  must 
not  be  understood  as  In  any  manner  uphold- 
ing or  affirming  appellee's  ultimate  right  to 
recover  against  the  state  upon  the  facts  al- 
leged In  the  complaint. 

We  next  turn  to  the  consideration  of  the 
case  as  presented  by  the  first  paragraph  of 
the  complaint  The  contention  of  the  Attor- 
ney General  Is  that  the  averments  of  the 
complaint  disclose  that  the  money  which  ap- 
pellee seeks  to  recover  In  this  action  was 
lawfully  collected  from  It  both  as  to  princi- 
pal and  Interest,  and  that  therefore  there  Is 
no  liability  shown  to  exist  against  the  state 
which  appellee  can  enforce  In  this  action; 
He  insists  that  the  decisions  In  Sherrlck  v. 
State,  167  Ind.  S46,  79  N.  R  193,  and  In 
Dally  V.  State  ex  rel.  Blgler,  etc.,  171  Ind. 
046.  87  N.  E.  4^  deny  appellee's  right  to  re- 
cover the  money  In  dispute,  and  that  the  de- 
cisions in  these  appeals  must  rule  the  ques- 
tion of  the  state's  liability.  On  the  other 
hand,  counsel  for  appellee  present  their  view 
of  the  case  from  the  facts  as  follows:  "Our 
contention  is  this,  that  although  the  con- 
struction placed  upon  the  law  by  the  Audi- 
tor of  State  was  not  sound,  yet  the  state, 
through  the  officers  and  departments  already 
so  many  times  mentioned,  by  adopting  that 
construction  and  acquiescing  therein  for  so 
long  a  period,  estopped  or  precluded  Itself 
from  asserting  the  Invalidity  thereof  against 
all  persons  who,  acting  In  good  faith  and 
with  honest  Intent  and  purpose,  also  accept- 
ed such  Interpretation  of  the  statute,  prior 
to  the  time  when  a  different  construction 
thereof  was  announced  by  this  court."  Coun- 
sel very  frankly  assert  that  if  they  are 
wrong  In  this  contention  that  eada  the 
matter.  Further  advancing  their  contention 
counsel  say;  "As  to  duration  of  time,  the 
question  Is  simply  this.  Did  the  state  ac- 
quiesce in  such  payments,  so  generally  and 
for  so  long  a  period  of  time  as  to  lull  appel- 
lee to  sleep,  and  lead  it  to  understand  that 
It  might  safely  pursue  the  course  It  did? 
Had  any  reasonable  objection  been  made  to 
the  course  pursued,  the  appellee  and  other 
insurance  companies  In  the  life  of  the  bond 
given  by  the  Auditor  of  State  could  have 
recovered  the  money  thus  wrongfully  paid  to 
Mr.  Rice.  The  acquiescence  of  the  state  aft- 
er  the  payments  were  made  is  quite  as  Im- 


portant a  consideration  as  the  acquiescence 
In  the  payments  'made  prior  to  1884,  and  par- 
ticularly Is  this  true  when  the  state  by  such 
acqniescoice  has  cut  off  the  Insurance  com- 
panies from  any  redress.  So  that  the  appel- 
lee on  the  question  of  acquiescence  is  enti- 
tled to  reckon  the  time  which  has  elapsed 
since  1884,  Just  as  much  as  the  time  elapsing 
from  1873  to  1884." 

The  statute  governing  the  payment  of  tax- 
es by  foreign  insurance  companies,  to  which 
class  appellee  belongs,  is  embraced  In  section 
10,216,  Bums'  Ann.  St.  1908,  the  same  being 
section  67  of  the  general  law  concerning  tax- 
ation antroved  March  6,  1891  (Acts  1891,  p. 
199).  This  section  declares  that:  "Every  in- 
surance company  not  organized  under  the 
laws  Of  this  state  and  doing  business  therein 
shall  In  the  months  of  January  and  July  of 
each  year,  report  to  the  Auditor  of  State,  un- 
der  oath  of  the  president  and  secretary,  the 
gross  amount  of  all  receipts  received  In  the 
state  of  Indiana  on  account  of  Insurance  pre- 
miums for  the  six  months  last  preceding, 
ending  on  the  last  day  of  December  and 
June  of  each  year  next  preceding,  and  shall 
at  the  time  of  making  such  report  pay  into 
the  treasury  of  the  state  (our  italics)  the 
sum  of  three  dollars  on  every  one  hundred 
dollars  of  such  receipts,  less  losses  actually 
paid  within  the  stated  and  any  such  Insur- 
ance company  failing  or  refusing  for  more 
than,  thirty  days,  to  render  an  accurate  ac- 
count of  Its  premium  receipts  as  above  pro- 
vided and  pay  the  required  tax  thereon  shall 
forfeit  one  hundred  dollars  for  each  addi- 
tional day  such  report  and  payment  shall  be 
delayed,  to  be  recovered  In  an  action  In  the 
name  of  the  state  of  Indiana  on  the  relation 
of  the  Auditor  of  State  in  any  court  of  com- 
petent Jurisdiction,  and  It  shall  be  the  duty 
of  the  Auditor  of  State  to  revoke  all  authori- 
ty of  any  such  defaulting  company  to  do  bus!- 
ness  within  the  state." 

It  will  be  observed  that  this  statute  in 
positive  and  Imperative  terms  requires  in- 
surance companies  to  pay  the  money  exact- 
ed from  them  as  taxes  not  to  the  Auditor  of 
the  State,  but  Into  the  treasury  of  the  state. 
This  statute  appears  to  have  been  first  enact- 
ed in  the  I>eglslature  In  1873,  In  an  act  sup- 
plementary to  and  amendatory  of  an  act  pro- 
viding for  the  uniform  assessment  of  prop- 
erty, etc.,  and  Is  embraced  In  sections  8  and 
9  of  said  act  See  Acts  1873,  p.  208.  It  was 
re-enacted  In  1881  In  an  act  concerning  taxa- 
tion, and  is  embraced  in  section  83  of  this 
latter  statute  (see  Acts  1881,  p.  636);  and 
re-enacted  again  In  1891  (Acts  1891,  c.  99), 
and  has  been  a  law  of  the  state  for  a  period 
of  over  87  years. 

Section  9247,  Bums'  Ann.  St.  1908,  pro- 
vides and  points  out  the  method  of  paying 
money  Into  the  treasury  of  the  state.  Appel- 
lee must  be  presumed  to  have  known  the 
requirements  of  sections  10,216  and  9247,  su- 
pra, and  In  turning  the  money  over  to  the 

Auditor  It  was  chargeabl&i  at  its  nerll,  with 
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notice  or  knowledge  of  the  scope  of  his  of- 
fldal  authority  under  the  law  to  receive  the 
same  for  the  state  as  payment  of  the  taxes 
In  qneetlon.  Or,  In  other  words,  that  under 
the  laws  of  the  state  he  had  ho  authority 
whatever  to  receiye  the  money  in  behalf  of 
the  state.  Sherrick  v.  State,  extpm ;  Hord  r. 
State,  167  Ind.  622,  79  N.  K.  016;  SllTer,  Bur- 
dett  &  Co.  r.  Ind.  State  Board,  36  Ind. 
Apik.  438,  72  N.  B.  829. 

Appellee  argues  that  Rice,  as  Auditor,  re- 
ceived and  accepted  the  nuKiey  from  It  under 
the  provisions  of  section  10,216,  supra,  and 
that  he  construed  and  Interpreted  said  sec- 
tion as  authorizing  him  In  his  official  capaci- 
ty to  receive  the  money  from  appellee  com- 
pany- to  be  paid  by  him  In  to  the  Treasurer 
of  State,  and  It  seeks  to  Invoke  the  principle 
of  practical  or  d^iartmental  construction  in 
order  to  constltate  a  part  of  the  basis  upon 
wMch  to  predicate  Its  right  to  recover  the 
money  In  controversy.  Its  counsd  concede 
that  under  the  decision  In  the  Sherrick  Case, 
supra,  the  construction  or  Interpretatlan  ac- 
corded to  the  statute  by  Auditor  Rice  and 
the  other  auditors  following  him,  was  neither 
sound  nor  tenable,  but  they  claim  and  Insist 
tliat  the  state  Is  shown  to  have  acquiesced 
in  this  conatmctlon  of  tlie  law  for  a  series 
of  years,  and  that  the  state  Is  now  prednded 
from  claiming  that  the  construction  or  in- 
terpretation placed  upon  the  statute  by  the 
Auditors  was  not  correct  We  are  not  In- 
clined to  accept  this  view  of  the  case.  The 
statute  In  question  Is  not  Impressed  with  any 
ambiguity  whatever  either  patent  or  latent, 
and  as  to  its  meaning  there  can  be  no  doubt 
Therefore,  under  the  drcnmstanoea,  it  af- 
fords no  room  for  departmental  or  Judicial 
eonstructlon,  for  the  Legislature  In  plain 
and  precise  terms  has  declared  therein  ttiat 
the  money  exacted  of  toreiga  Insoranoe  com- 
panies Is,  at  the  time  they  make  their  re- 
spective reports  to  the  Auditor  of  State,  to 
be  paid  by  them  In  to  the  Treasurer  of  State. 
Ndtber  departmental  nor  Judicial  construc- 
tion Is  allowable  to  Interpret  a  law  which  Is 
plain  upon  its  face  and  requires  no  inter- 
pretation. State  V.  Sopher,  157  Ind.  360,  61 
N.  E.  785 ;  Hord  v.  State,  jrapra,  and  aumor- 
Ities  there  cited.  United  States  v.  Graham, 
110  U.  S.  219,  3  Sup.  Ct.  582,  28  L.  Ed.  126. 
The  money  required  to  be  paid  is  not  a  li- 
cense fee  for  permitting  the  insurance  com- 
panies to  conduct  their  business  within  the 
state,  but  it  is  for  taxes  imposed  upon  such 
onniMUiles  by  the  Leglslatnie.  In  respect 
to  the  paym<»nt  of  the  mon^  as  required  by 
Uds  statute  It  Is  sufficient  to  say,  "Ita  lex 
scrlpta  est"  Certainly,  under  the  law,  there 
Is  no  reasonable  grounds  for  asserting  that 
the  Auditor  In  any  manner  received  the  mon- 
ey from  appellee  in  his  official  capacity,  but 
he  must  be  held  to  have  received  it  in  his 
Individual  capacity  as  the  mere  agent  of  ap- 
pellee for  the  purpose,  as  we  may  assume, 
of  paying  It  into  the  treasury  of  the  state, 
possibly  less  any  commission  to  which  he 


considered  himself  entitled.  Sherrick  t. 
State,  supra. 

The  statute  did  not  Invoke  any  construc- 
tion by  the  Auditor.  The  provision  thereof 
requiring  the  money  to  be  paid  In  to  the 
Treasurer  of  State  by  the  Insurance  com- 
panies is  perfectly  plain  and  certain  upon 
its  face,  it  affords  no  room  for  Interpreta- 
tion or  construction.  It  was  the  duty  of 
both  appellee  and  the  Auditor  to  regard  its 
requirements.  Slierrlck  v.  State,  supra.  It 
must  follow,  therefore,  under  the  circum- 
stances, as  a  logical  conclusion,  that  the  act 
of  the  Auditor  in  receiving  the  money  from 
appellee  was  not  due  to  any  mislnterpteta- 
tlon  of  the  law  on  his  part  but  must  be  at- 
tributed to  his  willful  disregard  of  Its  plain 
provisions. 

Again,  upon  another  view  of  the  question, 
the  Auditor  under  the  law,  was  not  charged 
with  the  execution  thereof  in  respect  to 
whom  the  money  should  be  paid  by  the  for- 
eign insurance  companies  In  satisfaction  of 
the  taxes  exacted  of  them  by  law.  He  was 
bound  to  know  the  requirement  of  the  law 
and  must  be  presumed  to  have  known  that 
the  statute  required  the  money  to  be  paid 
by  such  companies,  not  to  blm  as  Auditor, 
but  in  to  the  Treasurer  of  Stats.  Therefore, 
he  had  no  legal  authority  or  Jurisdiction 
wliatever  to  place  an  Interpretation  or  con- 
struction upon  that  provision  of  the  statute 
which  prescribed  the  officer  to  whom  the 
money  should  be  paid.  Having  no  legal 
power  or  authority,  either  express  or  Im- 
plied, to  construe  or  Interpret  the  statute  in 
this  respect  his  act  in  so  doing  would  be 
of  no  avail  or  effect  Therefore,  waiHec  the 
law  in  this  case,  the  principle  of  depart- 
mental or  administrative  construction  for 
which  counsel  for  appellee  contend,  can  liave 
no  application  and  is  without  force,  for  It 
is  only  in  the  discharge  of  their  official  du- 
ties that  a  construction  or  Interpretation, 
placed  upon  a  law  by  departmental  or  ad- 
ministrative officers  charged  with  the  duty 
of  enforcing  or  applying  it  becomes  mate- 
rial or  of  any  effect  or  force.  Endllch  on 
Interpretation  of  Statutes,  |  360;  In  re  Man- 
hattan Savings  Institution,  82  N.  T.  142; 
United  States  v.  Tanner,  147  U.  S.  661,  13 
Sup.  Ct.  436,  87  I*  Ed.  821;  Nye  v.  Foreman, 
215  111.  286,  74  N.  B.  140;  Westbrook  v. 
Miller,  66  Mich.  148,  22  N.  W.  256.  Under 
this  view  of  the  question,  appellee's  claim 
that  the  theory  of  the  complaint  Is  that  the 
state  has  by  Its  conduct  so  accepted  the  act 
of  the  Auditor  of  the  State  and  so  acquiesced 
In  his  conduct  that  It  Is  precluded  or  estop- 
ped from  demanding  ttte  money,  which  It  re- 
ceived from  the  appellee  on  the  11th  day  of 
I>ecember,  1906,  is  untenable.  Upon  this 
viewpoint  It  Is  insisted  that  it  is  wholly  Im- 
material what  Is  the  proper  construction  of 
the  statute;  that  if  the  Auditor  accorded 
the  wrong  construction  to  the  law,  and  the 
State  acquiesced  therein,  It  is  precluded. 
The  Infirmity  of  this  argument  hi  that  It 
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would  be  nnreasonable  to  assert  that  the 
«tate  can  be  held  In  any  manner  to  have  ac- 
quiesced In  the  unauthorized  acts  of  the 
Auditor  of  State.  That  officer  having  no  Ju- 
risdiction to  construe  or  Interpret  the  provi- 
sion of  the  statute  In  controversy,  his  act  In 
so  doing,  under  the  clrcuinstances,  was  un- 
warranted, and  the  charge  that  the  state  ac- 
cepted Ms  construction  and  acquiesced  there- 
in Is  but  a  conclusion  of  the  pleader;  for 
certainly  the  state  cannot  be  regarded  as 
having  accepted  and  acquiesced  in  the  Audi- 
tor's unauthorized  interpretation  of  the  law, 
which  interpretation  is  manifestly  at  vari- 
ance with  the  express  and  plain  provisions 
of  the  act  in  question. 

The  contention  of  appellee  that  the  state 
is  estopped  or  precluded  by  its  conduct  from 
demanding  or  requiring  api)ellee  to  pay  the 
money  Involved  into  the  state  treasury,  in 
our  opinion,  cannot  be  upheld.  It  may  be 
said,  in  passing,  that  if  the  state  on  Decem- 
ber 11,  1906,  was  legally  entitled  to  the  mon- 
ey which  appellee  paid  over  under  protest, 
then,  under  the  circumstances,  a  correct  re- 
sult having  been  reached  by  the  payment  of 
the  money  into  the  state's  treasury,  appellee 
must  fail  In  this  action. 

In  regard  to  the  question  of  estoppel  urged 
by  appellee  It  may  be  said  that:  "The  effect 
of  an  estoppel  in  pals  is  to  prevent  the  asser- 
tion of  an  unequivocal  right,  or  preclude  a 
good  defense,  and  justice  demands  that  it 
should  not  be  enforced  unless  substantiated  in 
every  particular."  Generally  speaking,  the 
ground  upon  which  an  estoppel  proceeds  Is 
fraud,  actual  or  constructive,  on  the  part  of 
the  person  sought  to  be.  estopped.  The  fraud 
is  said  to  consist  In  the  denial  of  that  which 
the  person  to  be  estopped  had  previously  af- 
firmed or  asserted.  Ward  v.  Berkshire,  etc., 
Co.,  108  Ind.  801,  9  N.  B.  361;  Wlsebart  v. 
Hedrick,  US  Ind.  341,  21  N.  B.  30 ;  Reld  v. 
State  ex  rel.,  74  Ind.  252;  Herman  on  Estop- 
pel, {  944.  The  doctrine  of  estoppel  springs 
from  equitable  principles,  and  Is  designed  to 
aid  the  law  in  the  administration  of  justice 
where,  without  its  aid,  injustice  might  result 
Its  purpose  is  to  preserve  rights  previously 
acquired,  and  not  to  create  new  ones.  Sher- 
rick  V.  States  supra.  There  is  in  this  case, 
however,  no  insistence  by  counsel  for  appellee 
that  there  was  any  misrepresentation,  false 
or  otherwise,  on  the  part  of  the  state,  made 
through  any  of  its  duly  authorized  officials, 
but  the  argument  is  advanced  by  appellee 
that  the  state  with  knowledge  or  notice  that 
the  Auditor  was  receiving  from  it  and  the 
other  foreign  insurance  companies  the  taxes 
in  question,  and  was  paying  them  in  to  the 
Treasurer  of  State  must,  under  the  circum- 
stances, be  deemed  to  have  acquiesced  in  his 
acts,  and  is  estopped  by  its  conduct  of  ac- 
quiescing therein  from  recovering  the  money 
in  controversy  of  appellee.  Appellee,  in  order 
to  maintain  the  estoppel  which  it  urges 
against  the  state,  seeks  to  bring  home  to  the 
latter,  through  the  biennial  reports  made  by 


the  Auditor,  as  shown,  notice  of  the  unauthor- 
ized acts  of  the  Auditor  in  collecting  and  re- 
ceiving the  money  from  the  insurance  com- 
pflniee. 

It  is  charged  that  these  reports  disclosed 
that  the  several  Auditors  had,  from  time  to 
time,  collected  from  all  the  foreign  insurance 
companies  except  five  the  taxes  due  from 
them  to  the  st^te^  and  that  these  several  of- 
ficials had  credited  themselves,  respectively, 
with  the  payment  of  the  money  to  the  Treas- 
urer of  State.  While  it  may  be  conceded — 
arguendo  without  deciding — that  by  virtue 
of  these  reports  of  the  Auditors,  which  were 
laid  before  the  Qeneral  Assembly  by  the  Gov- 
ernors, the  state  may  be  held  to  be  charge- 
able, through  its  IfgUi&ttve  department,  with 
notice  of  the  unanthorized  acts  of  the  Au- 
ditor; nevertheless,  an  essential  element  to 
constitute  an  estoppel  by  conduct  is  lacking, 
namely,  that  it  does  not  appear  that  appellee 
at  the  time  it  paid  the  taxes  to  the  Auditor  of 
State  was  apprised  of  the  fact  that  he  was 
not  anthorlzed  under  the  law  to  collect  and 
receive  these  taxes.  It  is  an  undisputed 
proposition  that,  in  a  case  where  a  person 
seeking  the  beneist  of  the  estoppel  has  knowl- 
edge or  means  of  knowledge  in  respect  to  all 
of  the  facts  equal  to  that  possessed  by  the  one 
against  whom  the  estoppel  is  urged,  there 
can  be  no  valid  estoppel.  Reid  v.  State  ex  reL, 
supra;  Leonard  v.  American  Insurance  Ck>., 
97  Ind.  290;  Platter  v.  Board  of  Commis- 
sioners, 103  Ind.  360,  2  N.  E.  S44;  Silver, 
Burdett  &  Go.  v.  Ind.  State  Board,  35  Ind. 
App.  438k  72  N.  B.  829;  and  authorities 
there  cited.  In  short,  it  may  be  said  that 
we  have  a  case  before  us  in  whldi  neither 
misrepresentation  nor  concealment  is  charged 
against  the  state;  neither  do  the  facts  show 
knowledge  as  to  one  of  the  parties  and  ignor- 
ance on  the  part  of  the  other;  consequently, 
appellee  is  not  in  a  position  to  invoke  the 
principle  of  estoppel.  It,  and  likewise  the 
state,  were  each  bound  to  know  the  law;  or, 
in  other  words,  they  were  bound  to  know 
that  the  Auditor  was  not  authorized  by  the 
statute  to  receive  the  money  for  the  taxes. 
Hence,  In  respect  to  the  question  of  knowl- 
edge or  notice,  the  state  and  appellee  may  be 
said  to  have  been  on  a  parity  with  each  other. 

If  appellee  continued,  as  it  appears  it  did, 
to  pay  the  money  due  from  it  to  the  state  as 
taxes  to  an  officer  unauthorized  under  the 
law  to  receive  it,  such  payments  were  unwise, 
and  if  it  were  conceded  that  the  state  was  ap- 
prised of  the  acts  of  the  Auditor  in  accepting 
the  money,  it  certainly,  under  the  law,  was 
neither  required  nor  could  it  be  expected  to 
take  any  steps  to  protect  a{^)eUee  against  its 
own  folly.  Counsel  for  appellee  argue  that  it 
appellee  is  again  required  to  pay  these  taxes 
it  will  result  in  a  hardship  and  injustice.  In 
fact.  It  has  never  paid  them,  for  its  payment 
to  the  Auditor,  as  we  have  shown,  was  not  a 
payment  to  the  state,  and  the  position  in 
which  it  is  now  placed,  under  the  circum- 
stances, must  be  attributed  to  its  own  fault 
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in  falllns  to  comaply  with  tlie  plain  require- 
ments of  the  law.  To  sustain  Its  contention 
Ihat  It  ought  not  to  account  to  the  state  for 
the  taxes  In  controversy  would  be  equivalent 
to  offering  an  Inducement  to  persons  to  rely 
upon  their  own  voluntary  Ignorance  In  regard 
to  their  legal  rights  and  duties,  and  would 
tend  to  break  down  the  force  and  effect  of 
the  ancient  maxim  "Ignorantia  legls  neminem 
excosat,"  which  applies  alike  to  both  common 
and  statutory  law.  -  By  reason  of  the  concln- 
aions  which  we  have  reached,  we  dismiss, 
wlthont  consideration,  the  contention  of  the 
Attorney  General  that  the  state  cannot  be 
estopped  by  the  laches  or  delays  of  its  public 
oBicers.  Upon  this  point,  however,  see  Terre 
Hante,  etc.,  Ry.  Co.  t.  State  ex  rel.,  159  Ind. 
43a,  66  N.  B.  401. 

We  conclude,  and  so  hold,  that  the  facts 
«IIeged  in  the  complaint  do  not  constitute  an 
eBtoK>el  against  the  state  and  that  appellee 
la  not  entitled  to  recover  back,  under  the 
first  paragraph  of  its  complaint,  the  principal 
money  which  It  paid  over  to  the  state  on  De- 
cember 11,  1908. 

Connsel  for  appellee  next  and  lastly  Insist 
that  whatever  may  be  the  law  as  to  the  right 
of  the  state  to  call  upon  appellee  to  pay  the 
principal  of  the  taxes  In  question,  there  can 
be  no  foundation  upon  which  it  can  predicate 
any  right  to  require  It  to  pay  interest  on 
these  taxes.  We  concur  In  this  contention. 
It  will  be  observed  that  section  10,216,  supra, 
which  Imposes  the  taxes  upon  foreign  insur- 
ance companies  and  which,  as  previously 
shown,  has  formed  a  part  of  the  general 
taxation  law  of  this  state  since  1873,  provides 
that:  "Any  such  Insurance  company  falling 
or  refusing  for  more  than  thirty  days  »  •  • 
to  pay  the  required  tax  thereon  shall  forfeit 
one  hundred  dollars  for  each  additional  day, 
*  *  *  to  be  recovered  in  an  action  in  the 
name  of  the  state  of  Indiana  on  the  relation 
of  the  Auditor  of  State."  It  will  be  noted 
that  neltber  this  section,  nor  any  other  part 
of  onr  statute  concerning  taxation,  contains 
any  provision  for  allowing  Interest  upon  tax- 
es. This  court  has  held  that  under  the  tax- 
ing law  of  1891  interest  Is  not  authorized  to 
be  collected  upon  delinquent  taxes.  Evans- 
vffle,  etc.,  Ry.  Co.  v.  West,  139  Ind.  254,  37 
N.  E.  1009;  Western  Union,  eta,  Co.  v.  State, 
146  Ind.  54,  44  N.  E.  793;  Gallup,  Exr.,  v. 
Schmidt,  154  Ind.  196,  56  N.  E.  443.  Upon  the 
same  point  Is  the  holding  in  Morrow  v.  Geet- 
ing,  23  Ind.  App.  494,  55  N.  B.  787.  The  same 
principle  is  affirmed  and  sustained  in  West- 
em  Union  Tel.  Co.  t.  State,  55  Tex.  314; 
Shaw  ▼.  Peckett,  26  Vt  482;  Perry  v.  Wash- 
bnm,  20  CaL  318;  Danforth  v.  Williams,  9 
Mass.  324 ;  Ky.  Central  Ry.  Co.  ▼.  Pendleton 
Co.  (Ky.)  2  8.  W.  176 ;  City  of  Camden  y.  Allen, 
26  N.  J.  liaw,  308;  State  v.  Southwestern  Rd. 
Co.,  70  Ga.  11;  Perry  County  v.  Selma,  etc.,  R. 
B.  Cb.,  65  Ala.  391.  Taxes  levied  or  imposed 
by  the  state  are  not  debts  In  the  ordinary 


acceptation  of  that  term  bo  as  to  make  them 
bear  interest  under  the  general  Interest  laws 
of  the  state.  In  the  absence  of  any  express 
declaration  t^  the  Legislature  that  taxes 
shall  bear  interest,  the  latter,  as  authorities 
affirm,  should  not  be  allowed.  A  tax  made 
payable  by  a  statute  at  a  certain  time  does 
not  bear  Interest  unless  the  statute  so  pro- 
vides. In  support  of  these  propositions,  see 
authorities  above  cited. 

It  is  manifest,  we  think,  that  the  state  had 
no  right  to  exact  the  payment  of  Interest  up- 
on the  principal  sum  of  the  unpaid  taxes. 
It  follows,  therefore,  that  appellee  is  entitled, 
under  the  second  paragraph  of  the  complaint, 
to  recoret  back  from  the  state  the  amount  of 
interest  which  It  Is  shown  to  have  paid  upon 
the  principal.  The  manifest  theory  of  the 
first  paragraph  of  the  complaint  is  to  recover 
the  principal  whldi  appellee  paid  to  the  state 
on  December  11,  1006;  therefore,  under  our 
holding,  this  paragraph  Is  insufficient  and 
the  lower  court  erred  In  overruling  the  de- 
murrer thereto.  Under  our  holding  herein 
there  was  no  error  on  the  part  of  the  court 
in  ovei^uling  the  demurrer  to  the  second  par- 
agraph of  the  complaint. 

On  account  of  the  error  of  the  court  in 
overruling  the  demurrer  to  the  first  para- 
graph of  the  complaint,  the  Judgment  is  in 
part  reversed,  but  so  far  as  the  judgment 
awards  to  appellee  a  recovery  of  the  total 
amount  of  Interest  which  it  paid  over  to  the 
state  on  December  11,  1906,  on  the  princi- 
pal sum  of  the  taxes,  it  is  in  all  things  af- 
firmed; and  the  cause  is  remanded  to  the 
lower  court,  with  instructions  to  sustain  the 
demurrer  to  the  first  paragraph  of  the  com- 
plaint and  to  modify  the  judgment  by  strik- 
ing out  and  eliminating  therefrom  all  that 
part  which  embraces  and  awards  to  appellee 
a  recovery  of  the  principal  amount  of  the 
taxes  paid  over  by  it  to  the  state  on  Decem- 
ber 11, 1006,  and  for  further  proceedings  not 
Inconsistent  with  this  opinion. 

(175  Ind.  2S) 

STATE  V.  RODGBRS.    (No.  21,632.) 

(Supreme  Court  of  Indiana.     Dec.   16,  1910.) 

1.  Indiotment  and  Inforication  (§  63*)  — 
Statutory  Regci-ations  —  Offenses  — 
GUABDIHO  Machineby— "Pbofeblt  Guabd- 

KD." 

The  phrase  "properly  guarded"  In  the  stat- 
ute, providing  that  enumerated  machinery,  in- 
clading  saws,  shall  be  properly  yarded,  is  a 
relative  term,  and  involves  the  extent  of  guard- 
ing and  the  question  of  the  efficiency  of  the 
machinery  for  the  purpose  used,  and  an  allega- 
tion In  an  indictment  for  violation  of  the  pro- 
vision that  a  swinging  cut  saw  was  not  proper- 
ly '  guarded  is  merely  a  conclusion,  and  there 
must  be  an  allegation  that  it  is  practicable  to 
guard  the  saw  so  as  not  to  render  it  inefficient 
for  the  use  intended. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {  185;   Dec.  Dig. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p. '5602;   vol.  8,  p.  7708.) 
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2.  IlTDICTMENT  AND  INFOBMATIOS  (|  110*)  — 
STATDTOKT  OTFENBES— iNDICnOCNT  IN   LAN- 

onAOE  or  Statuts. 

The  rule  that  it  is  safficient  to  charge  an 
offense  io  the  lantruage  of  the  statute  applies, 
where  the  statute  defines  the  offense  and  states 
what  acts  or  omiaBions  constitate  it,  but  does 
not  apply  where  the  statute  does  not  define  the 
offense,  and  where  other  sections  of  the  statute 
must  be  looked  to,  or  where  the  act  Is  neces- 
sary to  be  snpplemented'by  some  other  elements, 
or  where  some  other,  element  is  involved. 

TKd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §  289 ;  Dec.  Dig.  S 
110.*] 

S.  Indictment  and  iNroBMAXioN   (§  62*)  — 

STATDTOBY   BKGULATIONa  —  Guabdino  Ma- 

OHiNKRT — Offenses. 

Under  Bnms'  Ann.  St.  1908,  {  8015,  pro- 
viding that  one  who  violates  or  omits  to  com- 
ply with  the  act  requiring  enumerated  ma- 
chinery to  be  properly  guarded  shall  be  guilty 
of  a  misdemeanor,  an  offense  is  commlttea  only 
when  it  is  practicable  to  guard  machinery  and 
it  is  neglected,  and  it  cannot  be  left  to  pre- 
sumption that  it  is  practicable  to  guard,  for 
the  presumption  is  that  an  owner  has  done 
what  is  required  of  him  as  a  practicable  thing, 
which  presumption  must  be  overcome  by  the 
charge  specifically  made. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  S  184;    Dec.  Dig. 

{  ez.*] 

4.  Master  and  Sebvant  (J  121*)— Injtjbt  to 
Bebvant— Nbouoenoe  o»  Masteb— Guabd- 

INO    MaCHINEBT— STATX7TE8. 

The  statute  requiring  enumerated  machin- 
ery to  be  properly  guarded  does  not  enlarge 
the  common-law  duty  of  a  master,  but  merely 
places  emphasis  on  that  dut^,  and  removes  the 
question  of  assumption  of  nsrit  as  to  machines, 
appliances,  and  places  to  work  designated  by 
the  statute  and  tnose  designated  by  the  inspec- 
tor, and  makes  the  neglect  of  the  master  neg- 
ligence per  se. 

[E^.  Note. — For  other  casss.  see  Master  and 
Servant,   Cent.  Di|r-  K  228-231;    Dec  Dig.  { 

6w  Indictment  and  Infobmation   (|  70*)  — 

Requisites. 

Every  element  necessary  to'^  constitute  an 
offense  must  be  directly  and  positively  charged, 
and  no  presumption  will  be  Indulged  against 
accused. 

[EM.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  i  192;  Dec.  Dig. 
I  70.*] 

ft  Indictment  and  Infobmation  (!§  68,  70*) 
—  Statutobt  RBomuATiONs  —  Failube  to 
Guabd  Machineby— Indictment. 

An  indictment  charging  a  violation  of 
Bums'  Ann.  St  1908,  |  8045,  iproviding  that 
any  person  who  violates  or  omits  to  comply 
with  the  act  requiring  the  guarding  of  ma- 
chinery shall  be  guilty  of  a  misdemeanor,  muFt 
allege  that  it  was  practicable  to  guard  the  ma- 
diinery  without  affecting  its  efficiency  or  util- 
ity, and  a  cham  that  machinery  was  not 
properly  guarded  is  insufficient  because  a  con- 
clusion, and  because  not  a  direct  and  positive 
charge  that  the  machinery  could  be  guarded. 

TEd.  Note.— For  other  cases,  see  Indictment 
and  Information.  Cent  Dig.  fl  185,  192;  Dec. 
Dig.  IS  63,  70.*] 

Appeal  from  Olrcnlt  Court,  Jennings  Coun- 
ty;   F.  M.  Thompson,  Judge. 

Homer  Rodgera  was  charged  with  crime, 
and  from  a  Jndgment  qaasbiag  the  Indict- 
ment, the  State  appeals.    Affirmed. 


James  Bingham,  A.  G.  Cavlns,  E.  M.  White, 
and  W.  H.  Thompson,  for  the  State.  Dixon 
&  Meloy,  for  appellee. 

MTEES,  O.  J.  Appellee  was  sought  to  be 
charged  with  the  violation  of  section  8029, 
Bums'  Ann.  St  1908,  by  an  indictment  omit- 
ting the  formal  parts  as  follows :  "That  one 
Homer  Rodgers,  late  of  said  county,  on  the 
15th  day  of  March  A.  p.,  1909,  at  said  county 
and  state  aforesaid,  being'  then  and  there  the 
owner  of  and  the  person  in  charge  of  a  cer- 
tain manufacturing  establishment  for  the 
manufacture  of  lumber  and  wood  products. 
In  which  establishment  a  certain  saw,  to 
wit,  a  certain  swinging  cut-off  saw,  was  then 
and  there  used,  did  then  and  there  unlaw- 
fully fall  and  neglect  to  properly  guard  the 
aforesaid  saw,  contrary  to  the  form  of  the 
statute  In  such  cases  made  and  provided." 
The  Indictment  was  quashed  on  motion,  and 
the  state  appeals.  The  Indictment  was 
quashed  as  we  understand  the  record,  for 
failure  to  allege  that  it  was  practicable  to 
guard  the  saw  without  rendering  it  useless 
for  the  purpose  for  which  It  was  intended. 
The  statute  provides  that,  "all  vat8>  pans, 
saws,  planers,  cogs,  gearing,  belting,  shaft- 
ing, set  screws^  and  machinery  of  every  de- 
scription therein  (referring  to  manufacturing 
and  other  plants  described)  shall  be  properly 
guarded."  The  statute  recognizes  the  use  of 
saws,  and  the  machinery  and  appliances  as 
lawful  and  necessary ;  Its  prohibition  ex- 
tends to  the  manner  of  their  use.  The  Legls- 
lature  has  characterized  saws  as  In  them- 
selves dangerous,  and  has  provided  that  they 
shall  be  properly  guarded. 

What  Is  meant  by  the  phrase  "properly 
guarded"?  It  is  a  relative  term,  and  Involves 
the  extent  of  guarding,  and  the  question  of 
the  efficiency  for  the  purpose  used.  To  say 
that  a  swinging  cut-off  saw  was  not  prop- 
erly guarded  would  be  to  state  a  conclusion 
and  not  a  fact.  The  state  contends  that  If  It 
was  Important  to  show  that  the  saw  could 
not  have  been  guarded  It  might  have  been 
shown  as  a  defense,  and  that  It  was  a  mat- 
ter for  the  jury,  and  not  a  question  of  law, 
and  that  It  is  sufficient  to  charge  an  offense 
In  the  language  of  the  statute,  and  that  Is 
true  where  the  statute  deflnes  the  offense, 
and  states  what  acts  or  omissions  constitute 
It  But  that  is  not  true  where  the  statute 
does  not  define  the  offense,  and  where  other 
sections  must  be  looked  to  as  here,  or  where 
the  act  as  here  Is  held  necessary  to  be  sup- 
plemented by  some  other  elements,  or  where 
some  other  element  Is  Involved,  as  practica- 
bility of  guarding.  Vlnnedge  v.  State  (1906) 
167  Ind.  415,  79  N.  E.  353.  Here  we  have 
a  general  statute  providing  precautions  In 
the  operation  of  manufacturing  plants  In 
many  particulars,  and  among  other  things 
provides  that  certain  defined  machinery  shall 
be  properly  guarded.    Another  section — sec- 
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tlon  8046,  BnniB'  Ann.  St  1908— proyMes 
tliat  "any  person  who  ylolates  or  omits  to 
comply  with  any  of  the  provisions  of  this 
act  *  *  *  shall  be  deemed  guilty  oC  a  mls- 
demeanor."  It  has  been  held  that  it  is  not 
enffldent  tmder  this  act  even  in  a  dvll  action 
to  charge  that  a  party  failed  to  properly 
guard  a  prescribed  spedflc  appliance,  ma- 
chine or  place  defined  by  the  statute.  There 
must  be  coupled  with  it  some  allegation 
showing  that  it  is  pra<;ttcable  to  guard  the 
machine,  appliance,  or  place  to  work  so  as 
not  to  render  It  in^clent  for  the  use  Intend- 
ed. Beesler  ▼.  Langfalln  (1907)  168  Ind.  88, 
TO  n;  E.  1033;  La  Porte,  etc.,  Oo.  v.  Sul- 
lender  (1905)  165  Ind.  290,  76  N.  B.  277; 
Robertson  t.  Ford  a906)  164  Ind.  638,  74  N. 
B.  1;  National  Drill  Oo.  v.  Myers  (1007) 
40  Ind.  App.  322,  81  N.  B.  1108;  Klntz  v. 
Johnson  (1906)  39  Ind.  App.  280,  TO  N.  B. 
633;  National,  etc.,  (30.  ▼.  Roper  aOOB)  38 
Ind.  App.  600,  77  N.  B.  370;  C!ook  t.  Orms- 
by  and.  App.  1909)  89  N.  B.  625;  Paul  Mfg. 
Ca  T.  Racine  (1900)  48  Ind.  App.  696,  88  N.  B. 
629;  Glenns  Falls  Co.  v.  Travelers'  Ins.  Co. 
(1900)  182  N.  Y.  300,  66  N.  B.  887.  It  was  the 
legislative  Intent  to  create  an  offense  only 
when  the  thing  neglected  in  and  of  itself  re- 
sulted In  an  offense  against  the  state,  and 
It  could  only  be  an  offense  If  it  is  practicable 
to  gruard  and  It  is  neglected,  and  It  cannot  be 
left  to  presumption  that  it  is  practicable  to 
gnard,  for  the  presumption  is  that  the  owner 
has  d<nie  what  Is  required  of  him  as  a  prac- 
dcnble  thing,  and  it  must  be  overcome  by  the 
charge  speclflcally  made.  Vlnnedge  v.  State, 
supra :  Stropes  v.  State  (1880)  120  Ind.  562, 
22  N.  B.  773. 

To  charge  that  one  unlawfully  failed  and 
neglected  to  properly  guard  a  swinging  saw 
might  argumentatlvely  be  said  to  charge  that 
It  was  practicable  to  do  so — that  is,  that  the 
adverb  "properly"  means  suitably,  and  prac- 
ticably, having  in  view  Its  use  and  efficiency 
— but  that  woidd  present  a  question  of  fact 
wholly.  What  would  be  necessary  to  be 
proved  by  the  state?  Could  it  rest  by  simply 
showing  that  the  saw  was  not  guarded  at 
all,  if  there  was  no  pretense  of  guarding,  or 
would  it  be  required  to  show  that  It  was 
practicable  to  guard  It,  or  If  there  was  an 
attempt  at  guarding,  that  It  was  inefficiently 
done,  considering  the  use  and  efficiency  of 
the  machine?  It  Is  not  like  a  case  where 
there  is  no  Inherent  right  to  do  a  thing,  or 
carry  on  a  business,  as  In  case  of  the  sale  of 
Intoxicating  liquors,  or  other  business,  a  con- 
dition precedent  to  which  la  having  a  li- 
cense, for  here  is  a  business  one  has  an  in- 
h^ent  right  to  engage  in,  and  he  is  only  re- 
quired under  the  judicial  construction  of  the 
statute  to  guard  machinery,  appliances,  and 
work  which  It  to  practicable  to  properly 
gnard— that  to  having  reference  to  the  util- 
ity, and  effidency  of  the  machine,  appliance, 
and  place.    It  does  not  enlarge  his  common- 


law  duty,  except  that  It  places  emphasis  upon 
that  duty,  and  on  the  dvll  side  of  the  ques- 
tion removes  the  question  of  assumption  of 
risk  as  to  the  machines,  appliances,  and 
places  to  work  desigrnated  by  the  statute  and 
those  designated  by  the  inspector,  and  makes 
the  neglect  negligence  per  se.  United  States 
Cement  Oo.  v.  Cooper  (1909)  172  Ind.  599,  88 
N.  BL  60. 

The  state's  contention  would  put  upon  the 
defendant  the  duty  of  showing  a  negative, 
whilst  it  to  the  affirmative  duty  of  the  state 
to  show  that  he  conld  so  gnard  as  not  to 
render  the  machine  Inefficient  or  useless.  He 
to  only  guilty  of  a  misdemeanor  in  flilUng  to 
guard  a  machine,  appliance,  or  place  whldi 
he  conld  guard  without  destroying  its  effi- 
dency or  use,  and  he  has  a  right  to  be  so 
charged  that  a  court  as  a  matter  of  law  can 
determine  whetber  or  not  an  offense  to  charg- 
ed, and  certainly  ought  to  be  charged  with 
as  mndi  partlcnlarlty  as  ia  a  dvll  action. 
Johns  V.  State.  160  Ind.  413.  65  N.  B.  287, 
69  I/.  R.  A.  789.  Bvery  element  necessary 
to  constitute  an  offense  mast  be  directly  and 
positively  charged,  and  no  presumption  will 
be  Indulged  against  the  accused.  Hewitt  v. 
State,  171  Ind.  283,  86  N.  B.  68;  State  v. 
Metsker,  169  Ind.  555,  83  N.  B.  241. 

It  can  scarcely  be  gnestloned  that  It  mnat 
appear  that  the  saw  could  be  guarded  with- 
out affecting  Its  effidency  or  utility  in  order 
to  constitute  the  offense,  and  that  to  diarge 
that  it  was  not  properly  guarded  to  both  a 
conduslon,  and  to  not  a  direct  and  positive 
diarge  that  It  conld  be.  An  indictment  under 
this  statute  ought  certainly  be  as  definite  In 
order  to  constitute  a  misdemeanor  as  a  com- 
plaint In  order  to  charge  negligence. 

The  Jadgment  to  affirmed. 

075  Ind.  1) 
TDRNBR  V.  STATBl    (No.  21,741.) 
(Supreme  Court  of  Indiana.     Dec.  13,  1010.) 

1.  InroxiCATiNO  Liquobs  (J  216*)— Chabo- 

IHG  AFKIDAVrr— SUFFICIBROT— "BEEB." 
An  affidavit  charging  accused  with  the  un- 
lawful sale  of  a  "pint  of  beer"  sufficiently  al- 
leged a  sale  of  malt  liquor  so  as  to  render  the 
affidavit  Bnffldent;  "beer"  being  a  fermented 
liquor  or  a  malt  liquor  made  from  malted  grain 
or  hops  or  other  bitter  flavors. 

[Ed.  Note. — For  other  cases,  see  Intozicatlns 
liquors.  Cent  Dig.  fS  230-233;  Dec.  Dig.  | 
216.* 

For  other  definltlonB,  see  Words  and  Phiase*. 
vol.  1,  pp.  731-734;   vol.  8,  p.  7588.] 

2.  CanowAr.  Law  (§  946*)  — New  TBiAt- 
Whkm  Granted— Itmor  Motion  in  AjtBEsr 
OF  Judgment. 

A  motion  for  a  new  trial  will  not  be  grant- 
ed where  a  motion  in  arrest  of  Judgment  had 
already  been  made. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2353;  Dec.  Dig.  |  946.*] 

Appeal  from  Cilrcuit  Orart,  Hamilton  Comi- 
ty;  Meade  Vestal,  Judge. 
William  A.  Turner  was  convicted  for  the 
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unlawful  sale  of  Intoxicating  liquor,  and  ap- 
peals. '  Affirmed. 

Cbrlstlan  &  CSirlatlan,  for  appellant 
James  Bingham,  A.  O.  Gavins,  B.  M.  White, 
■sd  W.  H.  Thompson,  for  the  Statei 

JORDAN,  J.  The  state  InsUtnted  this 
prosecution  In  the  lower  court  against  appel- 
lant upon  an  affidavit  charging  the  unlawful 
sale  of  Intoxicating  liquors.  The  affidavit  al- 
leged that:  "Ivan  R.  Godwin,  being  duly 
sworn,  upon  bis  oath  says  that,  as  be  Is  in- 
formed and  believes,  Buff  Turner,  a  person 
whose  true  name  la  unknown  to  affiant,  on 
the  8th  day  of  February,  1910,  at  the  county 
of  Hamilton  and  state  of  Indiana,  did  then 
and  there  unlawfully  sell  to  Louis  Wlen  one 
pint  of  beer  at  and  for  the  price  of  ten  cents ; 
he,  the  said  Buff  Turner,  not  then  and  there 
being  licoised  under  the  laws  of  the  state 
of  Indiana  to  sell  spirituous,  vinous,  and  malt 
liquors."  Appellant  moved  to  quash  the  af- 
fidavit upon  the  ground  that  it  did  not  state 
an  offense.  F's  motion  was  overruled,  to 
which  he  excepted.  Trial  by  the  court;  find- 
ing of  guilty;  and  his  punishment  assessed 
at  $100.  Over  his  moticni  in  arrest  of  Judg- 
ment and  for  a  new  trial.  Judgment  was  ren- 
dered upon  the  finding  of  the  court  He  ap- 
peals and  assigns  as  errors  the  overruling  of 
the  motion  to  quash  the  affidavit  and  the 
overruling  of  the  motion  for  a  nerw  triaL 

The  argument  ot  appellant's  counsel  in  re- 
gard to  the  insufficiency  of  the  affidavit  is 
somewhat  confused,  and  we  are  not  clearly 
advised  thereby  In  respect  to  the  deficiency 
urged  against  the  pleading ;  but  as  we  view 
their  argument  it  is  that  the  liquor  charged 
to  have  been  sold  Is  not  shown  to  have  been 
of  the  kind  or  character  which  would  have 
required  appellant  to  have  a  licoise  nnder 
the  laws  of  this  state  in  order  to  lawfully 
sell  the  same.  It  will  l>e  noted  that  the  af- 
fidavit charges  appellant  with  the  unlawful 
sale  of  a  pint  of  beer  for  the  price  of  10  cents 
to  the  person  therein  mentioned  at  the  time 
and  place  stated.  The  absence  of  a  license 
hdd  by  him  is  duly  negatived  by  the  aver- 
ments of  the  pleading.  The  affidavit  consid- 
ered as  a  whole,  certainly  discloses  that  the 
liquor  with  which  It  is  dealing  and  which 
It  charges  to  have  been  sold  by  api)ellant  la 
malt  liquor.  The  primary  meaning  .of  the 
term  '%eer,"  as  held  by  this  court  in  Myers 
T.  State,  98  Ind.  251,  is  "a  fermented  Uq- 
aor";  or.  In  other  words,  "a  malt  liquor 
made  from  any  malted  grain  with  hops  or 
other  bitter  flavoring."  The  sufficiency  of  the 
affidavit  in  respect  to  the  liquor  therein  men- 
tioned being  malt  liquor  is  fully  sustained  by 
the  decision  of  this  court  In  Welsh  v.  State, 
126  Ind.  71,  25  N.  B.  883,  9  L.  R.  A.  664. 
On  the  same  point  see  Joyce  on  Intoxicating 
Liquors,  {  21;  Woollen  dt  Thornton  on  In- 
toxicating liquors,  f  76. 


If  the  beer  sold  by  appellant  was  not  in- 
toxicating liquor  within  the  meaning  of  the 
statute  prohibiting  the  sale  of  such  liquors 
as  a  beverage  by  an  unlicensed  dealer,  he 
had  the  right  to  controvert  that  fact  upon 
the  trial.  The  affidavit  is  sufficient  and 
th^re  was  no  error  in  overruling  the  motion 
to  quash. 

It  appears  that  after  the  court  found  ap- 
I)ellant  guilty  and  assessed  his  punishment 
he,  on  April  8,  1910,.  filed  a  motion  in  arrest, 
of  Judgment  This  motion  the  court  denied, 
to  which  ruling  he  excepted.  Thereafter,  on 
the  nth  day  of  the  same  month,  he  filed 
his  motion  for  a  new  trial,  wherein  he  as- 
signs certain  reasons  in  support  thereof.  As 
the  motion  In  arrest  of  Judgment  and  the  ml- 
ing  of  the  court  thereon  preceded  the  filing 
of  the  motion  for  a  new  trial,  thereby  ap- 
pellant under  the  circumstances,  cut  off  or 
deprived  himself  of  the  right  to  file  a  motion 
for  a  new  trial.  Therefore  the  latter  mo- 
tion cannot  be  considered  in  this  appeal. 
Yazd  V.  State,  170  Ind.  535,  84  N.  B.  972,  and 
cases  there  dted. 

As  the  record  presents  no  error,  the  Judg- 
ment below  is  affirmed. 


(ITS  Ind.  US) 
BARNETT  v.  STATBi    (No.  21,740.)* 
(Sapreme  Court  of  Indiana.     Dec.   15,  191(k> 

1.  Cruhwal  Law  (§  946*)— Nbw  Tbiai^— Mo- 
tion iw  Abkest  of  Judomewt — EmcT. 

One  could  not  obtain  a  new  trial  where  he 
had  already  moved  in  arrest  ot  Judgment 

[Bd.    Note.— For    other    cases,    see    Criminal 
Law,  Dec  Dig.  i  946. •] 

2.  Cbivinai.  Law   (§   1063*)— Appxai,— Pkes- 

EBVATION     OF    GBOUNDS— CONBIDEBATION    OW 
BnX  OF  E<XCEPTIORB. 

A  bill  of  exceptions  eonid  not  be  consid- 
ered on  appeal,  where  a  motion  for  new  trial 
could  not  be  considered,  because  of  a  .prior  mo- 
tion in  arrest  of  Judgment 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Dec.  EKg.  |  1063.*] 

3.  Criminal  Law    (|   1110*)— Appbai^-Oe«- 

TIOBABI    TO    COHPLETK    KiCOBD  —  APPUOA- 
TION. 

An  application  for  certiorari  to  bring  up 
the  amended  affidavit  in  a  criminal  prosecution 
should  set  out  the  amended  affidavit  or  wherein 
it  differs  from  the  one  In  the  appeal  record,  and 
not  simply  allege  its  absence. 

fBd.    Note.— For    other   cases,    see   Criminal 
Law,  Cent  Dig.  }  2915;    Dec.  Dig.  |  lllO.*] 

4.  INTOXIOATINO     LlQUOBS     (i    196*)— GHABO- 

INO  Affidavit— SuFFiciENOT—DupLicrrr. 
The  affidavit  charging  the  sale  of  one-haU 
a  pint  of  whiskv  for  25  cents  on  a  certain  day 
at  the  county  of  Hamilton  in  the  state  of  Indi- 
ana, where  the  Uquor  was  then  and  there  un- 
lawfully sold  to  W.,  accused  not  being  then  and 
tliere  licensed  under  the  laws  of  the  state  o( 
Indiana  to  sell  spiritnons,  vinous,  or  malt  Uo- 
oors,  was  sufficient  under  Bums'  Ann.  St.  1908^ 
i  8337,  providing  that  it  is  a  misdemeanor  for 
any  one  without  a  license  to  sell  or  barter 
any  spirituous,  vinous,  or  malt  liquors,  unless 
in  quantities  of  five  gallons  at  one  time,  or  to 
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■dl  or  barter  such  llqtion  to  be  drank  or  aof- 
fered  to  be  drank  In  his  boose. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
UqaoiB,  Dea  Dig.  {  IDS.*] 

5.  iHToxiCATiNO  Liquors  (S  198*)— Chabqino 
Affidavit — Sufficiknct — Duplicity. 

The  affidavit,  charging  that  accused  on  a 
certain  day  in  a  certain  county  in  the  state  of 
Indiana,,  being  then  and  there  a  dniggist  or 
pbarmadst,  did  then  and  there  unlawfully  sell 
to  W.  one-half  a  pint  of  whisky  for  the  price  of 
25  cents,  accnsed  not  be'mg  then  and  there  li- 
censed under  the  laws  of  the  state  of  Indiana  to 
sell  apiritnons,  rinons,  or  malt  liquors,  the  sale 
not  h^n^  then  and  there  made  on  the  written 
prescription  of  a  reputable  physician  engaged  in 
the  active  practice  of  his  profession,  was  not 
bad  for  duplici^,  bat  was  sufficient  nnder 
Buna'  Ann.  St.  1906,  t  8352,  providing  that  it 
shall  be  Uiwfnl  for  any  druggist  or  pharmacist 
to  sell  vinons  or  spirituous  liquors  in  quantities 
not  less  than  a  quart  at  a  time  for  medicinal 
or  scientific  purposes  and  for  no  other  purposes, 
and  then  only  upon  the  written  prescription 
of  a  reputable  physician  in  active  practice. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  |  198.  •] 

6.  Gbtvinai,  I1A.W   (i  1081%*)— Ckktiobam— 

SXWJJBAl.. 

Though  appellant's  application  for  a  writ 
of  certiorari  was  sufficient  to  justify  its  issu- 
ance, yet,  where  It  is  apparent  that  the  merits 
of  the  case  are  against  him,  and  that  til<e 
granting  of  the  motion,  issuance,  and  return  of 
the  writ  would  be  a  useless  ceremony,  the  writ 
win  be  denied. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  1081%.»] 

Appeal  from  Olrcntt  Court,  Hamilton 
Comity;    Meade  Vestali  Judge. 

Boscoe  Bamett  was  convicted  of  the  un- 
lawfol  selling;  of  intozlcatlnK  liquors,  and 
he  appeals  and  applies  for  certiorari  to  cor- 
rect the  record.  Writ  denied,  and  Judgment 
affirmed. 

Christian  &  Christian,  for  appellant. 
James  Bingham,  A.  Q.  Cftvlns,  E.  M.  White, 
and  W.  H.  Thompson,  for  the  State 

MONTGOMER't,  3.  App^ant  was  fined 
in  the  sum  of  $100  for  having  made  an  unlaw- 
ftal  sale  of  Intoxicating'  liquor.  Errors  have 
been  assigned  upon  the  overruling  of  his  mo- 
tions to  quash  the  affidavit,  and  for  a  new- 
trial.  Appellant  has  filed  a  motion  for  a 
writ  of  certiorari,  alleging  merely  "that  the 
amended  affidavit  is  omitted  from  the  rec- 
ord and  transcript,"  and  "that  the  entry  of 
the  filing  of  the  bill  of  exceptions  Is  omitted 
from  the  transcript." 

No  attempt  is  made  to  show  that  there  Is 
any  entry  of  the  filing  of  the  bill  of  excep- 
tions, and,  If  so,  when  It  was  made,  or  what 
it  contains,  or  to  show  any  of  the  contents 
of  the  amended  affidavit  The  record  does 
show  that  after  a  finding  of  guilty  appel- 
lant made  a  motion  In  arrest  of  Judg- 
mmt,  which  was  overruled,  and  subsequent- 
ly he  made  a  motion  for  a  new  trial.  The 
right  to  move  for  a  new  trial  was  cut  off  by 
the  previous  motion  In  arrest  of  judgment 
Turner  v.   State   (No.   21,741,  at  this  term) 


as  N.  B.  225;  Yasel  v.  State,  17»  Ind.  585, 
539,  84  N.  E.  972:  Gillespie  t.  State,  9  Ind. 
380;  Bepley  y.  State,  4  Ind.  284,  68  Am.  Dec. 
628.  It  is  manifest  therefore  that  tb»  bill 
of  exceptions  containing  the  evidence,  If 
properly  before  ns,  would  be  of  no  valne, 
since  the  motion  for  a  new  trial  cannot  be 
considered;  and,  the  entry  of  the  filing  of 
such  bill.  If  duly  made  and  properly  cer- 
tified, would  not  serve  any  useful  purpose 
in  this  appeal. 

We  are  cited  to  page  2  of  the  record  for 
the  affidavit  upon  wbicdi  the  conviction  was 
had,  where  we  find  the  following  entry: 
"Comes  now  state  of  Indiana,  by  G.  M.  Qen- 
try,  prosecuting  attorney,  and  files  amended 
affidavit  herein,  which  amended  affidavit 
reads  as  follows."  An  Affidavit  follows, 
which,  omitting  the  formal  parts,  reads  thus: 
"Ivan  R.  Goodwin,  being  duly  sworn,  upon 
his  oath  says  that  as  he  Is  Inform'eid  and 
believes,  Roscoe  Bamett  on  or  about  the  8th 
day  of  February,  A.  D.  1010,  at  the  county  of 
Hamilton,  In  the  state  of  Indiana,  did  then 
and  there  unlawfully  sell  to  Louis  Wlen, 
one-half  pint  of  whisky  at  and  for  the 
price  of  twenty-five  cents;  he,  the  said  Ros- 
coe Bamett  not  being  then  and  there  li- 
censed nnder  the  laws  of  the  state  of  In- 
diana, to  sell  spirituous,  vinous,  or  malt 
liquors."  This  charge  Is  clearly  sufficient 
and.  If  appellant's  motion  to  quash  were  ad- 
dressed to  It,  the  court  cprrectly  overruled 
the  same,  GlUett's  Criminal  Law,  |  676. 

Appellant's  affidavit  for  a  writ  of  cer- 
tiorari directly  contradicts  the  record,  aUove 
set  out  The  affidavit  shown  in  appellant's 
brief  contains  after  the  word  Indiana  in  lay- 
ing the  venue,  "being  then  and  there  a  drug- 
gist or  pharmacist,"  and  after  the  word 
liquors,  "and  the  said  sale  not  being  then 
and  there  made  on  the  written  prescription 
of  a  reputable  jrttysiclan  engaged  in  the  ac- 
tive practice  of  his  profession."  If  the 
amended  affidavit  contained  the  words  in- 
cluded in  quotation  marks,  and  the  same 
are  omitted  from  the  copy  thereof  given  in 
the -record,  appellant's  -  motion  should  have 
alleged  tbat  fact  Appellant  Insists  that 
the  amended  affidavit  Is  open  to  the  charge 
of  duplicity.  If  It  Is  In  fact  In  the  terms 
first  above  set  out  it  Is  not  amenable  to 
this  objection,  but  Is  sufficient  nnder  section 
8337,  Burns'  Ann.  St  1908.  If  It  contains 
the  words  embraced  In  quotations,  as  above 
Indicated,  then  it  Is  clearly  Intended  to  rest 
upon  section  8352,  Bums'  Ann.  St  1906,  and 
is  not  open  to  criticism,  but  Is  equally 
good.  The  x)enalty  in  either  case  for  the 
first  offense  Is  precisely  the  same^  and  ait- 
pellant  Is  In  no  position  to  complain  on  that 
account  It  foUo-ws  therefore  that,  If  ap- 
pellant's application  for  a  writ  of  certi- 
orari is  conceded  to  be  sufficient  to  justify 
its  Issuance,  It  Is  apparent  that  the  granting 
of  the  motion.  Issuance,  and  return  of  the 
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writ  would  be  a  VHln  and  useless  ceremony, 
and  the  motion  for  the  writ  la  denied. 

It  follows,  also,  that  the  Jodgmeat  must 
be^  and  It  la,  affirmed.  ~ 


<175  Int.  S4S) 

HANIiY  V.  SIMS,  Secretary  of  State,  et  aL^-  " 
(No.  21,573.) 
(Supreme  Oonrt  of  Indiana.     Dec.  16,   1810.) 
1.  States  (|  IITJ)— Dkbtb  —  CoNsrixnTioNAi 

Pbovibions— "CoNTBAcrriNo  A  Debt." 
The  iasnance  by  the  state  of  bonds  in  set- 
Uement  and  payment  of  an  obligation  acknowl- 
edged to  be  justly  owing  for  past  considerations 
is  not  "contracting  a  debt,"  within  Const,  art. 
10, 1  6,  prohibiting  any  law  anthorizing  the  con- 
tracting of  any  debt  on  behalf  of  the  states  ex- 
cept in  enomerated  cases. 

[Bd.  Note.— For  other  eases,  see  States,  Gent. 
Dig.  i  116 ;   Dec,  Dig.  |  117.*] 
8.  Staixs  (S  117*)— Debts  — CoNctHTOTioRAi. 

PaoHiBinoR. 

Vincennes  Unlverrity,  Incorporated  by  the 
territorial  liegislatnte,  received  a  land  grant 
from  the  United  States,  which  lands  the  state 
snbeequently  appropriated  and  sold.  '  Sabse- 
qnently  the  state  made  settlement  with  the  uni- 
Tersity  at  a  compensation,  foond  to  be  inade- 

Snate  b/  a  state  commisnon.  Held,  that  the 
laim  of  the  unlTeiaity  was  a  debt  which  the 
state  might  adndt  to  be  dne,  and  liquidate  by 
an  issue  of  state  bonds  under  Acts  1907,  c  244, 
though  resting  merely  on  an  equitable  or  hon- 
orary obligation,  and  not  capable  of  legal  en- 
forcement if  acalnst  an  Individual,  without  vio- 
lating Oonst.  art  10,  {  5,  forbidding  any  law 
authorizing  the  contracting  of  state  debts  except 
as  specified. 

[Ed.  Note.— Sy>r  other  cases,  see  States,  Cent 
Dig.  I  116;   Dec.  Dig.  i  117.*] 

&  Statdtkb  (i  67*)— AonoRB  ▲oairbt  Staix 

— Ijocai.  Laws. 

Const  art.  4,  (  24,  anthorizing  the  adoption 
of  a  general  law  for  the  bringing  of  suits  against 
the  state  as  to  all  liabilities  originating  after 
the  adoption  of  the  Constitution,  and  prohibit- 
ing special  acts  authorizing  such  suits,  refers 
only  to  liabilities  after  the  adoption  of  the  Con- 
stitution, and  Acts  1007,  e.  244,  authorizing  the 
Issuance  of  bonds  of  the  state  to  pay  the  claim 
of  Vincennes  Univeraity  against  the  state,  is 
not  invalid,  since  the  substantial  basis,  if  not 
the  entire  amount  of  the  claim  of  the  university, 
antedates  the  Constitution. 

[Ed.    Note.— For   other   cases,   see    Statutes, 
Dec  Dig.  I  67.*] 

4  Bmirbnt  Doicahc  (|  2*)— Poweb  or  Staid 

— CONSriTUTlONAI,  LOIITATIONB. 

Bill  of  Rights,  I  21,  providing  that  no 
man's  property  shall  be  taken  by  law  without 
}nst  compensation,  does  not  restrict  the  state's 
taxing  power,  but  relates  only  to  the  exercise 
of  the  power  of  eminent  domain,  and  hence' 
Acts  1907,  c.  244,  authorizing  the  issuance  of 
bonds  of  the  state  to  pay  the  claim  of  Vin- 
cennes Univenity  against  the  state,  is  not  in- 
valid as  talcing  a  man's  property  without  com- 
pensation. 

[E}d.  Note. — For  other  cases,  see  Eminent  Do- 
main, Gent  Dig.  {f  S-12;    Dec.  Dig.  |  2.*] 

&  CoKSTrrtmoHAi.    Law    ({    70*)  — Claims 

AOAIHST  STA1«  —  LeoIBLATITK  DETSBiaRA- 
nON— CONOLUBIVKHBBS  ON  OlHTB  BKANCH- 
E8  OF  QOTEBNinERT. 

The  conclusions  ot  fact  of  the  Legislature 
la  passing,  over  the  Governor's  veto,  Acts  1907, 
&  244,  authorizing  the  issuance  of  bonds  of  the 


state  to  pay  the  claim  of  Ylneannes  University 
against  the  state,  and  deteminlng  that  tha 
state  is  equitably  indebted  to  the  oniversity  to 
the  amount  of  the  bonds  authorised,  are  binding 
on  the  Judiciary  department  of  the  government 
and  the  court  will  not  weigh  the  findings  made 
by  the  Legislature  against  the  contentions  of 
the  veto  message  of  the  Governor. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |i  129-132;  Dec.  Dig.  f 
70.*] 

6.  States  (|  lid*)— Olahu  Aqaihbt  Statv— 
Patuent. 

No  statute  of  limitation  or  other  bar  should 
restrain  a  state  from  yielding  a  complete  ac- 
count of  a  bounty  rendered  by  the  federal  gov- 
ernment in  trust  for  a  domestic  university  cor- 
poration, and  where  the  Legislature,  acting  for 
the  state,  haa  made  such  an  accounting,  the  act 
providing  for  the  issuance  of  bonds  to  the  uni- 
versi^  to  the  amount  found  due  on  the  aocouat- 
ing  is  not  invalid  as  a  gift  by  the  state  to  tha 
univerBity. 

[B3d.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  i  118;  Dec  Dig.  |  lift!*] 

7.  CORSTITnTIONAI.  LAW  (|  60*)— Leqibi-ativb 

POWEB. 

The  Legislature,  under  Const  art.  4,  |  t, 
lodging  legislative  authority  in  the  General  Aa- 
sembly,  has  supreme  legislative  power,  except 
as  restricted  by  the  state  and  federal  Constitu- 
tions, and  lawa  and  treaties  passed  pursuant  to 
the  federal  Constitution. 

[Ed.  Note.— For  other  eases,  see  Constitution- 
al Law,  Gent  Dig.  U  48;  48;  Dec  Dig.  |  50.*] 

Monks,  J^  dissenting. 

Appeal  from  Superior  Court,  Marlon  Coun- 
ty; Vinson  Carter,  Judge 

Action  by  J.  Frank  Hanly  against  Fred 
A.  Sims,  Secretary  of  State,  and  others. 
From  a  Judgment  sustaining  a  demurrer  to 
each  paragraph  of  the  oomitlalnt,  idalntuc  ap- 
peals.   Affirmed. 

Charles  V.  McAdams  and  8.  R.  Artman,  for 
appellant  James  Bingham,  Addison  C.  Har- 
ris, James  W.  Emlson,  B.  M.  Wiiloughby,  J. 
M.  Houee,  and  Harrison  Bums,  for  appellees. 

JORDAN,  J.  Appellant  commenced  this 
Bult  in  the  lower  court  as  a  taxpayer  to  en- 
join the  attestation,  delivery,  and  acceptance 
of  certain  bonds  of  the  state  known  as  the 
"Vincennes  University  bonds,"  authorized  by 
an  act  of  the  Legislature,  passed  over  the 
Governor's  veto  on  March  9,  1907,  entitled 
"An  act  providing  for  the  Issuance  of  bonds 
and  coupons  of  the  state  of  Indiana  for  the 
liquidation  and  payment  of  the  claim  of  'the 
Board  of  Trustees  of  the  Vincennes  Univer- 
sity,' against  the  state.  In  full  and  final  set- 
tlement of  said  claim  and  of  all  other  de- 
mands." See  Acts  1907,  p.  497.  Judgment 
below  was  rendered  upon  a  demurrer,  on  the 
ground  of  insufficient  facts,  to  each  of  the 
two  paragraphs  of  complaint  The  sustain- 
ing of  the  demurrer  as  to  each  paragraph  Is 
assigned  as  error. 

The  first  paragraph  of  the  complaint  sought 
an  Injunction  against  the  formal  attestation, 
delivery  to  and  acceptance  by  the  Board  of 
Trustees  for  the  Vincennes   University  ot 
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bonds  of  tbe  state  iMiyable  to  bearer  in  the 
aggregate  amount  of  $120,648,  which  bonds 
were  to  be  Issued  under  and  by  virtue  of  the 
aforesaid  act.  The  contention  of  appellant  Is 
that  said  act  is  unconstitutional  and  void  for 
the  following  reasons:  First  It  is  in  viola- 
tion of  section  5,  art  10,  of  the  Constitution 
of  the  State  of  Indiana,  which  provides  that : 
"No  law  shall  authorize  any  debt  to  be  con- 
tracted on  behalf  of  the  state,  except  in  the 
following  cases:  To  meet  casual  deficits  in 
the  revenue ;  to  pay  the  interest  on  the  state 
debt;  to  repel  invasion,  suppress  insurrec- 
tion, or,  if  hostilities  be  threatened,  provide 
for  the  public  defense."  Second.  It  is  in  vio- 
lation of  section  24,  art  4,  of  the  Constitu- 
tion of  the  State  of  Indiana,  which  provides 
that:  "No  special  act  making  compensation 
to  any  person  claiming  damages  against  the 
state  shall  ever  be  passed."  Third.  It  is  in 
violation  of  section  21  of  our  Bill  of  Rights, 
which  provides  that:  "No  man's  property 
shall  be  taken  by  law  without  Just  compen- 
sation." Fourth.  That  it  requires  that  the 
public  funds  be  used  for  private  purposes  and 
makes  a  gift  of  the  public  funds  for  private 
uses. 

The  second  paragraph  of  complaint  sets 
forth  the  same  general  facts  as  the  first  aiid 
avers  that  at  the  time  of  the  passage  of  said 
act  the  state  was  not  Indebted  to  the  Board 
of  Trustees  for  the  Vlncennes  University  in 
any  earn  on  account  of  tbe  matters  embraced 
In  the  act  and  Its  preamble.  Certain  histor- 
ical data  giving  rise  to  this  controversy  and 
in  support  of  the  denial  of  liability  are  set 
oat  in  detail,  the  substance  of  which,  in  brief, 
is  as  follows:  That  in  1804  the  Congress  of 
the  United  States  granted  to  the  territory  of 
Indiana,  for  the  use  of  a  seminary  of  learn- 
ing, a  township  of  land  to  be  located  in  the 
Tincennes  land  district  and  to  contain  23,040 
acres;  that  on  October  10,  1806,  the  Secre- 
tary of  the  Treasury  located  and  set  apart 
as  constituting  said  grant  township  2  south, 
range  11  west  In  the  territory  of  Indiana; 
that  by  an  act  of  the  territorial  Legislature 
approved  November  29,  1806,  and  supplement- 
ed by  an  act  approved  September  17,  1807, 
the  Board  of  Trustees  for  the  Vlncennes  Uni- 
versity was  duly  Incorporated,  and,  under  au- 
thority given  in  Its  charter,  sold  4,000  acres 
of  said  land  prior  to  January  22,  1820;  that 
on  January  22,  1822,  19,040  acres  of  said 
grant  remained,  which  the  state  through  its 
General  Assembly  erroneously  assumed  to 
own  and  directed  to  be  sold  and  the  proceeds 
paid  Into  the  State  Treasury ;  that  the  state 
did  sell  and  convey  to  numerous  persons  prior 
to  May  4,  1846,  16,840  acres  of  said  real  es- 
tate; that  In  1844  the  Board  of  Trustees  for 
said  University  commenced  suits  In  ejectment 
against  various  purchasers,  who  on  that  ac- 
count memorialized  the  General  Assembly  of 
1846,  and  an  act  was  thereupon  passed,  and 
approved  January  17,  1846,  entitled  "An  act 
to  authorize  the  Trustees  of  the  Vlncennes 
University  to  bring  suit  against  the  state  of 


Indiana  and  for  other  purposes"  (Loc.  Laws 
1846,  c.  209);  that  in  pursuance  of  this  act 
on  May  4,  1846,  suit  was  commenced  in  the 
Marion  circuit  court  by  the  Board  of  Trus- 
tees against  the  state,  in  which  a  final  Judg- 
ment was  rendered  on  May  21,  1849,  in  favor 
of  the  complainants  for  $48,778.02,  of  which 
$13,249.10  was  paid  by  turning  over  to  tbe 
board  unpaid  obligations  for  purchase  money 
then  in  the  hands  of  the  state,  and  the  re- 
maining $35,528.83  with  Interest  was  paid  by 
the  issuance  of  bonds,  which  had  been  fully 
redeemed  and  paid  prior  to  March  9,  1907; 
that  between  May  4,  1846,  and  March  11, 
1895,  the  state  sold  and  conveyed  at  given 
dates  2,141.76  acres  of  said  lands  for  a  total 
consideration  of  $1,647.30;  that  In  the  gen- 
eral appropriation  bill  of  March  11,  1895,  the 
General  Assembly  made  an  appropriation  in 
favor  of  the  Board  of  Trustees  for  the  Vln- 
cennes University  in  full  settlement  of  all 
claims  against  the  state  In  the  sum  of  $15,- 
000,  which  amount  was  subsequently  paid 
and  accepted  pursuant  to  said  act  It  is 
finally  averred  that  at  the  passage  of  the  act 
of  March  9,  1907,  the  state  was  not  indebted 
to  tbe  Board  of  Trustees  for  the  Vlncennes 
University  In  any  amouiit  and  the  Issuance 
of  "said  bonds  as  in  said  act  directed  will  be 
a  gift  and  gratuity  to  said  Trustees  which 
the  General  Assembly  has  no  authority  to 
grant  or  bestow^  and  said  act  is  therefore 
void  and  of  no  efTect" 

The  preamble  to  the  act  In  controversy  re- 
cites certain  historical  matters  and  the  fact 
that  a  commission  consisting  of  the  Secreta- 
ry, Auditor,  and  Treasurer  of  State  was  cre- 
ated In  190S  to  Investigate  and  report  as  to 
the  merits  of  the  University  claim,  the  find- 
ing of  this  commission,  and  concludes  that: 
"Whereas  the  state  of  Indiana  has  not  ren- 
dered to  said  Board  of  Trustees  adequate 
compensation  for  said  lands  and  the  losses 
thereby  sustained,  and  there  Is  equitably  and 
Justly  due  to  said  Board  of  Trustees  by  rea- 
son thereof  said  sum  so  found  due  by  said 
state  ofllcers,  amounting  to  one  hundred  twen- 
ty thousand,  five  hundred  and  forty-eight 
(120,  548)  dollars,  which  sum.  In  bonds  of  tbe 
state,  with  Interest  coupons,  the  said  Board 
of  Trustees  will  accept  In  full  settlement 
and  payment  of  said  claim  and  all  demands 
against  the  state ;  therefore,  be  it  enacted," 
etc. 

Appellant  first  Insists  that  tiie  statute  be- 
fore us  Is  invalid,  because  it  purports  to  au- 
thorize a  debt  to  be  contracted  on  behalf  of 
the  state  for  an  unauthorized  purpose.  Pri- 
or to  1851  the  state  had  engaged  In  financing 
the  construction  of  canals,  railroads,  and  oth- 
er Internal  Improvements,  which  eventually 
resulted  In  much  extravagance  and  many 
vexatious  contentions.  The  section  of  the 
present  Constitution  restricting  the  contract- 
ing of  debts  on  behalf  of  the  state,  and  oth- 
ers of  like  nature,  were  designed  to  prevent 
the  state  from  Incurring  debts  on  such  ao 
count  to  be  paid  in  the  future,  and  to  wlOi-^ 
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draw  and  withhold  the  state's  credit  from 
the  promotion  and  constmctlon  of  public 
works  remotely  related  to  the  primary  func- 
tions of  government  The  manifest  purimse 
of  the  Oeneral  Assembly  In  the  enactment  of 
the  statute  assailed  by  appellant  was  not  to 
contract  a  debt,  but  to  pay  and  discharge  a 
pre-ezlstent  outstanding  obligation.  The  con- 
sideration for  the  act  and  contemplated  pay- 
ment was  not  to  be  received  In  the  present 
or  In  the  future,  but  bad  been  received  long 
before,  even  prior  to  the  adoption  of  the  con- 
stitutional provision  upon  which  appellant  re- 
lies. This  clause  of  the  Constitution  does  not 
purport  to  forbid  the  payment  of  an  existing 
debt  out  of  the  current  revenues.  City  of 
Aurora  v.  West,  9  Ind.  74,  77.  If  the  General 
Assembly  had  elected  so  to  do.  It  might  have 
paid  the  acknowledged  liability  to  the  Uni- 
versity, and  thereby  caused  a  casual  deficit 
In  the  revenues,  and  then  would  have  au- 
thority under  this  provision  of  the  Constitu- 
tion to  go  Into  the  money  market  and  con- 
tract a  debt,  by  borrowing  money  to  replen- 
ish the  treasury.  If  such  a  thing  might  be 
legally  accomplished  by  Indirection,  It  may 
certainly  be  done  directly.  The  bonds  au- 
thorized by  the  statute  In  question  were  de- 
signed merely  to  transform  the  state's  exist- 
ing liability  or  indebtedness  from  an  unliq- 
uidated claim  Into  a  definite  amount  payable 
at  a  particular  time.  The  essence  of  the  debt 
or  liability,  and  hence  the  debt  itself,  was 
long  before  existent,  and  the  statute  in  con- 
troversy merely  authorized  the  execution  of 
such  evidences  of  the  Indebtedness  as  In  the 
absence  of  money  would  be  acceptable  as  pay- 
ment This  court.  In  construing  article  13  of 
the  State  Constitution,  which  prohibits  mu- 
nicipal corporations  from  creating  a  debt  in 
excess  of  2  per  cent  of  their  taxable  propr 
erty,  said:-  "The  issuing  of  new  bonds  to 
provide,  at  their  par  value,  for  the  payment 
of  an  old  debt  or  the  substitution  of  new  evl- 
dmces  of  a  pre-existing  debt  Is  not  In  any 
legal  or  proper  sense,  the  creation  of  a  new 
Indebtedness."  Powell  ▼.  City  of  Madison, 
107  Ind.  106,  114,  8  N.  E.  31,  3S.  See,  also. 
City  of  Logansport  v.  Dykeman,  116  Ind.  15, 
21, 17  N.  B.  587 ;  Mtaa.  Life  Ins.  Co.  v.  Lyon 
County  (C.  C.)  44  Fed.  329 ;  Id.,  S2  Fed.  929. 
It  is  certainly  clear  that  the  issuance  of 
bonds  In  settlement  and  payment  of  an  ob- 
ligation acknowledged  to  be  Justly  owing  for 
past  considerations  was  not  the  "contracting 
of  a  debt"  within  the  meaning  of  that  term 
MM  employed  In  the  Constitution. 

Appellant  denies  that  the  claim  of  the  Uni- 
versity was  such  a  "debt"  as  might  'be  rec- 
ognized, and  would  limit  the  application  of 
the  principle  just  stated  to  the  substitution 
of  a  debt  or  obligation  which  is  contractual, 
legal,  and  enforceable.  This  interpretation 
of  the  term  "debt"  is  too  narrow,  and  is  un- 
tenable. The  Gonstltution  of  the  United 
States  authorizes  Congress  to  lay  and  collect 
taxes  to  pay  the  "debts"  of  the  United  States. 
In  the  case  of  United  States  r.  Bealty  Co., 


163  U.  S.  427,  440,  18  Sup.  Ct  1120,  1125  (41 
L.  Bd.  215),  in  construing  this  provision  the 
court  said:  "It  cannot  be  questioned  that 
the  debts  are  not  limited  to  those  which  are 
evidenced  by  some  written  obligation  or  to 
those  which  are  otherwise  of  a  strictly  legal 
character.  The  term  'debts'  Includes  those 
debts  or  claims  which  rest  upon  a  merely 
equitable  or  honorary  obligation,  and  which 
would  not  be  recoverable  in  a  court  of  law 
if  existing  against  an  indlviduaL  The  na- 
tion, speaking  broadly,  owes  a  'debt'  to  an 
individual  when  his  claim  grows  out  of  gen- 
eral principles  of  right  and  Justice;  when, 
in  other  words,  it  is  based  upon  consideration 
of  a  moral  or  merely  honorary  nature,  such 
as  are  binding  on  the  conscience  or  the  honor 
of  an  individual,  although  the  debt  could 
obtain  no  recognition  in  a  court  of  law.  The 
power  of  Congress  extends  at  least  as  far 
as  the  recognition  and  payment  of  claims 
against  the  government  which  are  thus  found- 
ed. To  no  other  branch  of  the  government 
than  Congress  could  any  application  be  suc- 
cessfully made  on  the  part  of  the  owAers  of 
such  claims  or  debts  for  the  payment  there- 
of. Their  recognition  depends  solely  upon 
Congress,  and  whether  It  will  recognize  claims 
thus  founded  must  be  left  to  the  discretion 
of  that  body."  See,  also.  Mount  t.  State  ex 
rel.,  90  Ind.  29,  30,  46  Am.  Bep.  192;  Julian 
V.  State,  122  Ind.  68,  77,  23  N.  B.  690;  Guth- 
rie Nat  Bank  v.  Guthrie,  173  U.  S.  536-537, 
19  Sup.  Ct  513,  43  L.  Bd.  798. 

We  conclude,  therefore,  that  the  General 
Assembly  In  the  exercise  of  its  powers  may 
transform  a  debt  such  as  appears  to  have 
existed  in  favor  of  the  Vlncennes  Univer- 
sity into  a  liquidated  or  admitted  form,  evi- 
denced by  negotiable  paper,  without  trans- 
gresBlng  the  constitutional  inhibition  against 
contracting  debts  in  the  name  of  the  state. 

The  next  constitutional  provision  invoked 
against  the  statute  is  section  24  of  article  4, 
which  reads  as  follows:  "Provision  may  be 
made  by  general  law,  for  bringing  suit 
against  the  state  as  to  all  liabilities  orig- 
inating after  the  adoption  of  this  Constitu- 
tion, but  no  special  act  authorizing  such  suit 
to  be  brought  for  making  compensation  to 
any  person  claiming  damages  against  the 
state  shall  ever  be  passed."  This  provision, 
if  applicable  In  any  sense,  has  reference  only 
to  liabilities  originating  after  the  adoption 
of  the  Constitution.  The  Legislature  of  1S55, 
soon  after  the  adoption  of  the  Constitution, 
passed  an  act  akin  or  similar  to  that  now 
before  us,  authorizing  the  Issuance  of  bonds 
to  pay  the  Judgment,  with  Interest  and  costs, 
rendered  against  the  state.  May  21,  1849,  on 
account  of  this  controversy.  The  act  of  Jan- 
uary 17, 1846,  authorizing  the  state  to  be  sued 
In  that  behalf,  does  not  provide  for  the  re- 
covery of  damages  for  the  use  of  said  bonds 
or  any  interest,  accruing  prior  to  the  institu- 
tion of  such  suit,  which  was  begun  May  4, 
1846.  It  is  suggested  that  Interest  to  the 
amount  of  |23,000  had  accrued  prior  to  that 
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data  Thla  aum  oomponnded,  or  at  simple 
Interest,  wonid  approximate  tbe  aum  admit- 
ted to  be  equitably  due  and  owing  In  1907. 
This  court  Is  not  concerned  with  the  ac- 
curacy of  the  amount,  but  Judicially  knows 
that  the  substantial  basis,  If  not  the  entire 
amount,  of  the  University  claim  antedates 
the  present  Constitution,  and  this  clause  of 
the  Constitution  cannot  atFect  tbe  validity  of 
the  act  authorizing  its  paymmt 

It  l8  alleged  that  the  statute  under  con- 
sideration violates  section  21  of  the  Bill  of 
Rights  contained  in  the  State  Constitution, 
which  provides  that  "no  man's  property  shall 
be  taken  by  law  without  just  compensation." 
It  Is  not  proposed  to  appropriate  any  spe- 
dflc  part  of  appellant's  property,  but  only  to 
sobject  it,  In  connection  with  other  taxable 
property,  to  such  burden  of  taxation  as  may 
be  necessary  to  discharge  the  obligations  of 
the  state.  This  provision  of  the  Constitution 
was  not  intended  as  a  restriction  upon  the 
state's  taxing  power,  but  relates  only  to  the 
exercise  of  the  power  of  eminent  domain. 
This  court  at  an  early  day  made  the  dis- 
tinction dear  and  onmistakable  by  the  use 
of  the  following  words:  "Property  may  be 
taken,  through  the  taxing  power,  for  public 
use,  without  any  other  compensation  than  the 
omimon  benefit  which  the  appropriation  and 
expendltare  of  the  tax  produce.  It  Is  only 
the  taking  of  specific  pieces  of  the  property 
of  an  individual,  by  virtue  of  the  right  of 
eminent  domain,  that  Is  prohibited  by  the 
Constitution  without  special  compensation." 
City  of  Aurora  ▼.  West,  9  Ind.  74,  83 ;  People 
T.  Mayor,  etc.,  4  N.  T.  419,  SS  Am.  Dec.  266; 
State  T.  Rlchcreek,  167  Ind.  217,  77  N.  H 
1085,  6  L.  B.  A.  (N.  S.)  874,  119  Am.  St  Rep. 
491;  Stone  ▼.  Frltts,  169  Ind.  861,  82  N.  B. 
792,  15  I/.  R.  A.  (N.  S.)  1147. 

It  is  finally  argued  that  tbe  Issuance  of 
ttie  bonds  described  is  a  mere  gift  or  gratuity, 
which  the  General  Assembly  Is  not  author- 
ised to  make.  We  are  not  called  upon  to  de- 
termine under  what  drcnmstances,  If  any, 
tbe  lieglslature  may  make  charitable  do- 
nations or  voluntary  gifts,  since  under  the 
facts  disclosed,  this  contention  is  not  en- 
titled to  serious  consideration.  In  the  case 
In  hand,  the  General  Assembly  manifestly  did 
not  assume  to  make  a  gift,  but  upon  prior 
Investigation,  and  preliminary  to  the  pas- 
sage of  the  act  now  challenged,  declared  that 
"there  is  equitably  and  justly  due"  to  the 
Board  of  Trustees  of  the  Vincennes  Univer- 
sity tbe  sum  of  $120,548.  It  was  within  tbe 
province  and  power  of  the  Legislature  to 
Investigate  and  determine  this  question  for 
itself,  and,  when  so  determined,  that  conclu- 
sion is  and  should  be  binding  on  other  co- 
ordinate departments  of  tbe  state  govern- 
ment. In  the  case  of  Hov^  v.  Foster,  118 
Ind.  602;  508,  21  N.  E.  89,  41,  this  court,  by 
Judge  MItChdl,  said :  "The  power  of  obtain- 
ing Information  for  the  purpose  of  framing 
laws,  to  meet  existing  or  apprehended  con- 
tlngenciea,  Is  within  the  legitimate  province 


of  a  legislative  body,  and  to  tbat  end  It  may 
summon  witnesses  and  hear  testimony  In 
proper  cases.  People  v.  Keeler,  09  N.  Y. 
463  [2  M.  B.  616,  52  Am.  Rep.  491;  KIl- 
bourn  ▼.  Tbompson,  103  U.  S.  168  [26  It.  Ed. 
377].  Courts  cannot  make  an  Issue  of  fact, 
or  review  the  facts  as  such,  upon  which  the' 
Legislature  must  be  presumed  to  have  pass- 
ed, in  order  to  determine  tbe  validity  of  an 
act  at  the  Legislature." 

In  the  case  of  Mount  v.  State  ex  rel.,  90 
Ind.  29,  SO  (46  Am.  Rep.  192)  this  court  said; 
"It  would  be  a  violation  of  the  principles  un- 
derlying our  governmental  structure'  for 
courts  to  sit  In  Judgment  on  tbe  action  at 
the  Legislature  allowing  relief  to  individual 
claimants  against  the  state  or  Its  fbnds,  and 
review  their  decision  solely  upon  the  ground 
that  there  was  no  legal  foundation  for  the 
claims.  A  conflict  would  result  which  would 
produce  endless  confusion  and  serious  dis- 
aster." 

In  Julian  et  al.  ▼.  State,  122  Ind.  68,  77, 
23  N.  B.  690,  693,  the  court  pertinently  said; 
"By  the  Legislature  passing  an  act  adjusting 
the  claim.  It  took  the  whole  Jurisdiction  of 
the  matter,  and  withdrew  from  the  courts 
any  Jurisdiction  to  adjudicate  upon  the  right 
to  recover,  or  the  amount  to  be  recovered. 
The  law  authorizing 'the  state  to  be  sued  only 
authorizes  suits  to  be  brought  in  cases  where 
there  is  a  liability  on  the  part  of  the  stats 
to  the  claimant,  which  tias  not  been  ad- 
justed by  tbe  Legislature,  bat  does  not  jus- 
tify suits  where  there  only  exists  a  moral 
obligation  to  pay,  as  may  exist  in  case  of  ap^ 
pellants.  In  such  cases  payment  is  dlscrs- 
tlonary  with  the  Legislature,  and  Its  action 
is  final."  See,  also.  United  States  v.  Pricey 
116  U.  S.  43,  6  Sup.  Ot  235,  29  L.  Ed.  541. 

The  principle  embodied  In  tbe  above  quo- 
tations has  been  long  settled  on  elemental 
reasons,  and  from  it  we  have  no  Inclination 
to  depart  The  Governor  in  the  rightful  exer- 
dse  of  his  authority  elected  to  withhold  his 
approval  from  this  act  and  interposed  a  veto 
message  embodying  all  of  the  objections  urg- 
ed by  appellant  in  this  appeal.  The  Gen- 
eral Assembly  passed  the  act  over  the  Gov- 
ernor's veto,  and  thereupon  its  conclusions  of 
fact  became  as  binding  upon  the  executive  as 
upon  the  judidary  department  of  govern- 
ment We  are  in  effect  now  asked  to  weigh 
the  findings  of  fact  made  by  the  Legislature 
against  the  opposing  contentions  of  the  dis- 
regarded veto  message.  This  we  decline  to 
do  and  cannot  do  with  propriety  or  a  decent 
regard  for  the  rights  of  a  co-ordinate  branch 
of  the  state  government  It  Is  not  becoming 
a  sovereign  state  to  weigh  Its  obligations  to 
an  Injured  and  helpless  subject  In  an 
"apothecary's  scales."  While  the  state  Is  not 
required  to  be  generous,  nevertheless,  It  at 
least  ought  to  be  just  In  Its  dealings,  and  it 
may  well  set  an  example  of  complete  Justlcs 
In  making  voluntary  r^uiratlon,  long  defer- 
red. In  a  matter  Involving  Its  honor  and 
fair  dealing.     No  stati^  f^|^  lhnUatlon^ii^»  «2 
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other  barrier,  dhonid  restrain  the  state  from 
yielding  a  complete  account  of  the  bounty 
granted  by  the  federal  govemment  In  trust 
for  a  creature  of  Its  laws,  for  a  noble  work. 
The  Oeneral  Assembly — virtually  the  state's 
great  directory — acting  for  It,  has  made  such 
an  accounting,  and  there  Is  no  longer  any 
basis  for  the  contention  that  the  sum  award- 
ed Is  a  mere  gift  or  gratuity. 

In  conclusion,  we  may  say  that,  after  a 
careful  and  full  consideration  of  the  ques- 
tions presented  by  appellant,  we  are  unable 
to  perceive  that  the  act  In  question  violates 
any  constitutional  or  fundamental  law.  As 
this  court  said,  in  State  ex  rel.  t.  Menaogb, 
161  Ind.  260,  61  N.  B.  117,  367,  43  L.  R.  A. 
408,  418:  "Under  article  4,  section  t,  of  the 
State  Constitution,  all  legislative  authority 
Is  lodged  m  the  General  Assembly,  and,  as  re- 
gards this  authority,  that  body  is  consider- 
ed supreme  and  sovereign,  subject  to  no  re- 
strictions except  those  which  the  state  Con- 
stitution expressly  or  impliedly  Imposes,  and 
the  restraints  of  the  federal  Constitution  and 
the  laws  and  treaties  passed  and  made  pur- 
suant thereto.  Aside  from  these  Inhibitions 
or  restrictions,  the  Legislature  may  be  said  to 
be  unfettered  in  the  exercise  of  the  power 
with  which  It  has  been  invested." 

The  demurrer  to  each-  paragraph  of  com- 
plaint was  correctly  sustained. 

Therefore  the  Judgment  Is  affirmed.  All 
concur,  except  MONKS,  J.,  who  dissents. 


<46  Ind.  A.  6M) 

'  NUSBAUM  T.  GBISINGEB.    (No.  6.804.) 
(Appellate  Court  of  Indiana,  Division  No.  1. 
Dec.  14, 1910.) 

Appeal  and  ■  Ebbob  (J  781*)  —  Disuissax  — 
Moot  Question. 

Where,  pending  an  appeal  from  a  decree  en- 
joining defendant  from  practicing  medicine  in  a 
county  within  five  years  from  September  1, 
1905,  according  to  his  contract  upon  selling  his 

Eractice  to  plaintiff,  the  five-year  period  covered 
y  the  iDJunction  and  contract  expired,  the 
appeal  will  be  dismissed,  aa  presenting  only  a 
moot  question. 

[E2d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3122;  Dec.  Dig.  (  781.*] 

Appeal  from  Circuit  Court,  De  Kalb  Coun- 
ty; Emmett  A,  Bratton,  Judge. 

Action  by  Lewis  N.  Gelslnger  against  Wil- 
liam H.  NuEbaum.  From  a  decree  for  plain- 
tiff, defendant  appeals.    Appeal  dismissed. 

Cha&  M.  Brown,  Chas.  E.  Emanuel,  Wm. 
F.  McNagny,  Thos.  B.  Marshall,  and  P.  H. 
Clugston,  for  appellant  J.  H.  Bose  and  J. 
B.  Bose,  for  appellee. 

WATSON,  J.  The  appellant,  who  was  In 
the  practice  of  medicine  and  surgery  in  De 
Kalb  county,  Ind.,  sold  his  said  practice  and 
good  will  thereof,  together  with  certain  real 
estate  and  personal  property,  to  the  appel- 
lee, and  as  a  part  of  the  contract  and  con- 
sideration thereof  the  appellant  agreed  with 


the  appellee  that  he  (the  appellant)  would 
retire  from  the  practice  of  medicine  and  sur- 
gery in  the  said  county  for  and  during  the 
period  of  five  years  from  the  1st  day  of  Sep- 
tember, 1905,  and  would  not  during  said  pe- 
riod engage  in  the  practice  of  medicine  and 
surgery  in  said  county.  Appellee  Instituted 
an  injunction  proceeding  to  enjoin  appellant 
from  so  practicing,  alleging  that  appellant 
had  been  and  was  practicing  in  said  county 
in  violation  of  said  contract  A  trial  was 
had,  and  the  court  made  special  findings, 
finding  in  part  as  follows: 

"Finding  13.  That  the  defendant  has  since 
the  1st  day  of  October,  1905,  until  the  com- 
mencement of  this  action,  performed  sur- 
gical operations  In  De  Kalb  county,  not  be- 
ing at  the  time  In  consultation  with  other 
physicians,  but  himself  as  operating  surgeon. 

"Finding  14.  That  the  defendant  has  been 
since  the  1st  of  October,  1905,  until  the  com- 
mencement of  this  action,  and  thereafter,  en- 
gaged In  the  practice  of  medicine  and  sur- 
gery in  the  city  of  Auburn,  De  Kalb  county, 
Ind.,  and  will  continue  so  to  do  unless  ea> 
Joined  from  so  doing." 

The  court  thereupon  enjoined  the  appel- 
lant from  the  practice  of  medicine  and  sur- 
gery in  said  De  Kalb  county  until  the  1st 
day  of  S^tember,  1910,  the  date  on  which 
the  contract  expired. 

The  appellee  moves  to  dismiss  this  case, 
for  the  reason  that  the  contract  having  ex- 
pired and  the  injunction  which  was  issued 
herein  having  lapsed,  the  appeal  presents 
only  mooted  and  abstract  questions,  and  iu 
this  he  is  sustained  by  the  record. 

The  cause  Is  therefore  dismissed,  upon  the 
authority  of  Hale  et  al.  v.  Berg,  41  Ind.  App. 
48,  83  N.  E.  357,  and  cases  there  cited. 


(47  Ind.  A.  31S) 
UNITED  STATES   BOABD  &  PAPEB  00. 

T.  LANDEBS.     (No.  6,944.)  x 
(Appellate  Court  of  Indiana.     Dec.  14,  1910.) 

Mabteb  and  Sbbvant  (S  321*)— Ssbvant  of 
Independent  Contbactob— Injubikb— Neo- 

LIOENCE. 

A  boiler  maker  In  the  employ  of  an  in- 
dependent contractor  to  repair  boilers  of  de- 
fendant was  injured  by  steam  escaping  while 
be  was  at  work  in  one  of  the  boilers.  .Defend- 
ant turned  over  the  boiler  in  a  safe  condition 
with  the  valve  shot,  and  notified  the  boiler 
maker  to  keep  It  shut.  The  valve  waa  in  plain 
view  and  under  the  control  of  the  boiler  maker, 
who  opened  the  valve  to  let  out  water,  and 
then  closed  it  again,  and  he  failed  to  show 
that  the  valve  was  thereafter  opened,  m  aa  to 

Sennit  the  escape  of  steam  injuring^  him,  by 
efendant  or  any  of  its  servants.  Held,  that 
defendant  was  as  a  matter  of  law  not  guilty  of 
actionable  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dea  Dig.  i  321.*] 
Comstock  and  Hadley,  JJ.,  diaaenting. 

Appeal  from  Superior  Court  Marlon  Ooun- 
ty ;   Elmer  J.  Blnford.  Special  Judge. 


•For  other  cas«s  sm  same  topic  and  section  NUMBER  In  Deo.  Dig.  *  Am.  Dig.  Key  No.  Series  te  Rt^t  Ind«x« 
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On  petition  for  rehearing.  Granted  and 
former  Judgmoit  reversed. 

For  former  opinion,  see  93  N.  B.  20S. 

William  J.  Henley,  Frederick  B.  Matson, 
Jobs  W.  Kern,  Watson,  Tltsworfh  &  Green, 
and  Edward  E.  Gates,  for  appellant  Doug- 
las MorrlB,  H.  N.  Spaan,  J.  B.  Healing,  and 
M.  M.  Bugg,  for  appellee. 

BOBT,  C.  J.  Appellee  recovered  Judgment 
In  the  trial  conrt  for  $1,200  for  damages 
caused  by  personal  Injuries  alleged  to  have 
been  caused  by  the  negligence  of  the  apt>el- 
iant  The  disposition  of  the  appeal  depends 
(1)  upon  whether  the  relation  of  master 
and  servant  existed  between  the  parties  or 
whether  he  was  a  common  servant  with  ap- 
pellant's employes;  (2)  whether  the  facts  are 
sufficient  to  sustain  the  flndlug  of  negligence 
by  appellant 

Appellee  was  In  the  employment  of  an  In- 
dlanapoUs  firm  which  n^ade  and  repaired 
bollerSr  and  which  contracted  with  appellant 
to  repair  certain  boilers  at  Its  plant  at  Car- 
thage, Ind.  Appellee  and  another  worlunan 
were  sent  to  the  plant  to  do  tbe  work,  re- 
ported to  tbe  chief  engineer,  and  were  told 
to  go  to  work  on  the  hollers  and  do  anything 
necessary  to  fix  them.  At  the  time  of  bis 
Injury  appellee  was  doing  this  work. 

Tbe  test  by  which  appellant's  first  point 
must  In  tbe  light  of  these  facts  be  judged 
l8  stated  in  the  text-books  as  follows:  "Near- 
ly all  the  definitions  of  fellow  servants  giv- 
en in  tbe  book  make  it  essential  to  tbe  rela- 
tion that  they  shall  be  servants  of  the  same 
master.  The  general  rule  Is  that  the  serv- 
ants of  different  masters  are  not  deemed  fel- 
low servants  within  tbe  meaning  of  the  rule 
in  question,  although  they  are  working  to- 
gether In  the  same  common  employment  or 
in  what  has  been  called  'con-association.' 
Mere  coK>peration  or  community  labor  and 
ultimate  purpose  Is  not  enough  to  make  them 
fellow  servants,  but  they  must  all  be  under 
tbe  control  and  direction  of  a  common  mas- 
ter." 4  Thompson  on  Neg.  4916,  4917;  Wood, 
Master  and  Servant  317.  The  appellee  was 
not  under  the  control  of  appellant  and  the 
appellant  bad  no  authority  to  dlscliarge  him. 
Be  was  In  the  employment  of  tbe  Indianap- 
olis firm,  and  It  alone  could  discharge  him. 
Murray  t.  Dwlght  161  N.  Y.  301.  305,  65  N. 
E.  901,  48  L.  B.  A.  673;  Wabash,  etc,  B. 
Co.  V.  Farver,  111  Ind.  195,  12  N.  B..  296, 
60  Am.  St  Rep.  696;  New  Albany,  etc.,  Co. 
▼.  Cooper,  131  Ind.  363,  80  N.  B.  294;  Zim- 
merman V.  Baur,  11  Ind.  App.  607,  619,  39 
N.  B.  299.  These  legal  propositions  applied 
to  the  facts  exhibited  require  this  point  to 
be  held  against  appellant 

Tbe  second  point  is  not  so  easily  disposed 
of.    There  were  four  boilers  at  appellant's 


plant  There  was  a  mud  pipe  In  tbe  rear 
and  a  i^pe  from  tbe  boiler  to  it  In  wbidi 
there  was  a  valve  which  yrhea  shut  prevent- 
ed steam  passing  from  one  boiler  to  tbe  oth- 
er. When  this  valve  was  open,  there  was 
nothing  to  prevent  steam  from  passing  into 
and  between  all  the  boilers.  Appellee  went 
into  boiler  No.  1  on  a  Sunday  morning  with 
a  helper  for  the  purpose  of  making  the  re- 
pairs. A  fireman  In  charge  of  boilers  No. 
3  and  4  undertook  to  blow  them  out  This 
required  a  pressure,  so  that  if  the  valves 
on  No.  1  and  2  were  tipen,  it  would  drive 
steam  into  them.  The  valve  on  No.  1  was 
open,  and  appellee  was  scalded. 

Tbe  Judgment  was  originally  affirmed  on 
the  theory  that  it  was  api>ellant'B  duty, 
knowing  that  appellee  was  working  In  boil- 
er No.  1,  not  to  turn  on  steam  without  know- 
ing that  the'  valve  between  It  and  the  mud 
pipe  was  shut  Tbe  general  duty  Is  as  thus 
stated,  but  It  affirmatively  appears  that  the 
valve  was  closed  when  appellee  went  into 
the  boiler,  and  that  it  was  located  in  a  man- 
hole at  the  rear  of  the  boiler  through  which 
be  entered.  The  valve  was  in  this  manhole 
and  within  2^6  feet  from  the  place  where 
appellee  was  at  work.  Any  person  opening 
and  closing  it  from  above  would  have  to  en- 
ter the  manhole  and  would  be  In  easy  view 
of  those  inside.  When  the  appellee  entered 
the  boiler,  the  valve  was  shut  and  the  boil- 
er was  a  perfectly  safe  working  place.  He 
was  notified  that  he  must  keep  the  valve 
shut  He  opened  the  valve  to  let  water  out 
of  the  boiler,  and,  after  this  had  been  done, 
closed  it  The  manner  in  which  it  came  to 
be  open  Is  entirely  unexplained,  and  there 
was  a  sharp  conflict  of  evidence  between 
appellee  and  the  helper  as  to  whether  he  did 
close  it  The  appellee  failed  to  show  In  any 
way  that  the  valve  was  opened  by  appellant 
or  any  of  Its  servants.  The  only  theory  on 
which  it  was  possible  to  affirm  the  Judgment 
is  the  one  heretofore  adopted,  by  which  the 
duty  was  placed  upon  'appellant  to  know 
that  the  valve  was  shut  before  blowing  the 
other  boiler.  It  bad,  however,  turned  over 
the  boiler  in  a  safe  condition  with  the  valve 
shut  bad  notified  appellee  to  keep  it  shut 
tbe  valve  was  in  plain  view  and  under  bis 
control,  and  we  are  persuaded  that  it  ought 
not  to  be  held  responsible  for  the  opening  of 
tbe  valve  without  evidence  in  some  way  tend- 
ing to  show  that  it  was  opened  by  some  per- 
son  in  its  service. 

Judgment  reversed.  Cause  remanded,  witb 
instruction  to  sustain  appellant's  motion  for 
new  triaL 

MTBRS,  WATSON,  and  BABB,  JJ,  con- 
cur. COM  STOCK  and  HADLBT,  JJ.,  dis- 
sent lipon  the  ground  that  the  Judgment  can 
only  be  reversed  by  weighing  the  evidence, 
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HOMB)  TELEPHONB  CO.  ▼.  NORTH  BIAN- 

OHBSTBSR   TB5LEPHONB   CO.,» 

(No.  6,430.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 

Dec.  Id,  IdlO.) 
Tblkobaphs  and  Tblephohes  (f  16*)— COK- 

TBACTB— VaMDITT— OPPBBBBlVIt    RATES. 

A  contract  between  two  telephone  com- 
pcmies  for  exdusive  toll  basiness  will  not  be 
adjudged  invalid  on  the  ground  that  by  its 
terms  one  of  the  companies  is  given  the  right 
to  fix  tolls  where  the  right  has  not  been  exer- 
cised, and  where  the  company  is  not  charging 
oppressive  rates. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  S  10;    Dec.  Dig.  i 

On  petition  for  rehearing.    Overruled. 
For  former  opinion,  Bee  92  N.  B.  558. 

HADLBY,  P.  J.  Appellant  In  its  brief 
for  a  rebearlng  earnestly  argues  that  the 
contract  In  question  should  be  declared  In- 
valid for  the  reason  that  by  Its  terms  appel- 
lee Is  given  the  right  to  fix  tolls.  It  does  not 
appear  that  it  lias  exercised  this  right,  or 
that  the  tolls  on  appellee's  lines  are  In  ex- 
cess of  those  fixed  on  tlie  0>mmercial  or  Eel 
River  lines,'  or  tbat  such  tolls  are  in  any 
sense  oppressive.  On  the  contrary,  the  find- 
ing of  the  court  Is  that  the  service  of  ap- 
pellee to  the  public  is  In  all  respects  equal 
to  tbat  of  the  Commercial  and  Eel  River 
lines.  We  should  not  go  further  than  the 
contention  of  the  parties.  When  it  Is  shown 
tbat  appellee  Is  charging  exorbitant  or  op- 
pressive rates,  It  will  be  time  enough  to  con- 
aldw  tbat  question. 

Petition  for  rehearing  overruled. 


(«  Ind.  A.  594) 

ZWEIG  T.  ZWEIG.     (No.  6.810.) 

(AKidlate  Court  of  Indiana,  Division  No.  1. 

Dec  15,  1910.) 

1.  DiVOBCK   (I  27»>^-Gbouwd»-"Cbukltt"— 
Acre  CowBTiTDTiNG— Statute. 

Any  act  or  conduct  on  the  part  of  a  spouse 
which  tends  to  impair  either  the  mind  or  the 
body  is  "cruelty,"  under  Bums'  Ann.  St.  1908, 
I  1067,  which  provides  that  cruel  and  inhuman 
treatment  is  a  ground  for  divorce. 

rE!d.  Note.— For  other  cases,  see  Divorce,  C!ent. 
Dig.  H  62-83 ;  Dec.  Dig.  {  27.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1768-1777 ;  vol.  8,  p.  7624.] 

2.  DivoBOK   (J   27*)— Grottwdb— "Cbuslty"— 
Acts  aitd  Conduct  Conbtitutuio. 

What  constitutes  cruel  and  inhuman  treat- 
ment sufficient  for  a  divorce  must  be  determined 
by  Uie  facts  of  the  given  case,  situation  of  the 
parties,  and  their  social  standing  and,  under 
this  standard,  conduct  of  the  husband  in  refus- 
ing for  some  years  to  spea](  to  his  wife,  accom- 
pany her  to  the  neighbors,  or  permit  neighbors 
to  visit  her  was  cruel  treatment 

[Ed.  Note.— For  other  Cases,  see  Divorce, 
Gtot  Dig.  II  eZ-aS;  Dec.  Dig.  |  27.*] 

Appeal  from  (Circuit  (Tonrt,  Lake  County; 
W.  0.  McMahan,  Judge. 


Action  for  divorce  by  Louise  Zweig  against 
Charles  Zweig.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

F.  N.  Gavlt  and  J.  E.  Westfall,  for  appel- 
lant   Fancber  &  Pattee,  for  appellee. 

WATSON,  J.  This  was  an  action  brought 
by  the  appellee  against  appellant  for  an  ab- 
solute divorce  upon  the  grounds  of  cruel  and 
inhuman  treatnient  It  Is  alleged  In  the  com- 
plaint that  they  were  married  on  November 
12,  1904;  tbat  after  the  lapse  of  six  months 
from  said  date  and  until  February  16,  1907, 
the  defendant  refused  to  speak  to,  or  hold 
any  conversation  with  her,  or  to  permit  her 
to  In  any  manner  converse  with  him,  and 
when  she  attempted  to  do  so,  he  would  say 
that  he  wanted  to  have  nothing  to  do  with 
her;  that  he  refused  to  visit  the  neighbors 
with  her,  and  would  not  permit  the  neigh- 
bors to  visit  her.  The  complaint  was  chal- 
lenged by  a  demurrer  which  was  overruled, 
and  exceptions  reserved.  The  errors  assign- 
ed are  that  (1)  the  court  erred  In  overruling 
the  demurrer  to  the  complaint;  (2)  the  de- 
cision of  the  court  Is  not  supported  by  suf- 
ficient evidence ;  (3)  the  court  erred  In  over- 
ruling the  motion  for  a  new  trial.  "Both  a 
sound  mind  and  a  sound  body  are  necessary 
to  health."  Therefore,  whatever  threatens 
to,  and  does.  Impair  either  or  both,  endan- 
gers life  or  health,  and  constitutes  cause  for 
divorce  under  the  fourth  clause  of  section 
1067,  Bums'  Ann.  St  1908,  which  is  as  fol- 
lows: "Cruel  and  Inhuman  treatment  of  ei- 
ther party  by  the  other." 

In  the  case  of  Rice  v.  Rice,  6  Ind.  100,  cold 
neglect  was.  held  to  be  cruel  and  Inhuman 
treatment,  and  the  court  said,  with  reference 
to  an  instruction :  "We  may  remark  of  this 
Instruction  that  It  seems  to  contemplate  an 
entirely  physical,  sensual  view  of  the  mar> 
rlage  relation;  and  If  that  relation  has  no 
aim  to  the  social  happiness  and  mental  en- 
joyments of  those  united  In  It,  the  Instruc- 
tion should  have  been  given.  But  if  It  Is 
otherwise,  If  It  be  true  that  we  are  possess- 
ed of  social,  moral,  and  Intellectual  natures, 
with  wants  to  be  supplied,  with  susceptibil- 
ities of  pain  and  pleasure;  If  they  can  be 
wounded  and  healed,  as  well  as  the  physical 
part,  with  accompanying  suffering  and  de- 
light, then  we  think  that  conduct  which  pro- 
duces perpetual  social  sorrow,  although  phys- 
ical food  be  not  withheld,  may  well  be  classed 
as  cruel,  and  entitle  the  sufferer  to  relief." 

In  Barnes  v.  Barnes,  95  Gal.  171,  30  Pac. 
298,  16  L.  R.  A.  660,  the  court  well  said: 
"The  tendency  of  the  modern  decisions,  re- 
flecting the  advanced  civilization  of  the  pres- 
ent age,  Is  to  view  marriage  from  a  different 
standpoint  than  as  a  mere  physical  relation. 
It  Is  now  more  wisely  regarded  as  a  union" 
affecting  the  mental  and  spiritual  life  of  the 
parties  to  It — a  relation  designed  to  bring  to 
them  the  comfort  and  felicities  of  home  life. 
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and  between  whom,  in  order  to  fnlflU  such 
fitajgn,  there  should  erUt  mntnal  sentiments 
of  lore  and  respect  'It  was  formerly  thought 
that  to  constitute  extreme  cruelty,  such  as 
would  authorize  the  granting  of  a  divorce, 
physical  violence  Is  necessary ;  but  the  mod- 
em and  better  considered  cases  have  repudi- 
ated this  doctrine  as  taking  too  low  and  sen- 
snal  a  view  of  the  marriage  relation,  and  It 
la  now  rvey  generally  held  that  any  unjusti- 
fiable conduct  on  the  part  of  either  the  bus- 
band  or  wife  which  so  grievously  wounds  the 
feelings  of  the  other  or  so  utterly  destroys 
the  peace  of  mind  of  the  other  as  to  serious- 
ly impair  the  health,  *  *  *  or  such  as 
utterly  destroys  the  legitimate  ends  and  ob- 
jects of  matrimony,  constitutes  extreme  cru- 
elty under  the  statute.' " 

Tbe  courts  of  this  and  other  states  have 
Gonatrued  the  cause  "cruel  and  inhuman  treat- 
ment," and  like  causes,  liberally,  and  in  that 
broader  sense  which  Indudes  more  than  per^ 
■onal  violence.  It  is  also  well  settled  that 
what  constitutes  cruel  and  Inhuman  treat- 
ment will  be  determined  by  the  facts  of  a 
given  case,  the  situation  of  the  parties,  their 
social  standing,'  their  morality  and  refine- 
ment. Anything  that  tends  to  humiliate  or 
annoy  may  as  effectually  endanger  life  and 
healtJi  as  personal  violence,  and  affords 
grounds  for  divorce.  The  conduct  of  the  hus- 
band In  abusive  language,  treatment,  and  de- 
meanor toward  his  wife  might  cause  greater 
■offering  to  a  refined  and  gentle  woman  than 
an  act  of  violence.  Such  conduct  might  well 
be  considered  as  cruel  and  inhuman  treat- 
ment The  blows  thus  inflicted  may  cause 
deeper  anguish  than  physical  Injuries  to  the 
person,  more  enduring  and  lacerating  to  the 
wounded  spirit  of  the  gentle  woman  than  ac- 
tual violence  to  the  person,  even  though  se- 
vere. It  would  make  no  difference  to  such  a 
woman  whether  she  received  a  blow  upon  the 
head  or  the  heart  Rice  v.  Rice,  6  Ind.  100 ; 
Spitzmesser  v.  Spitzmesser,  26  Ind.  App.  633, 
60  N.  B.  316;  Massey  v.  Massey,  40  Ind. 
App.  407,  80  N.  E.  977,  81  N.  B.  732;  Barnes 
V.  Barnes,  05  Cal.  171,  SO  Pac.  298,  16  L.  R. 
A.  660;  KeUey  v.  Kelley,  18  Nev.  49,  1  Paa 
194,  51  Am.  Rep.  732;  Holyoke  v.  Holyoke, 
78  He.  404,  6  Atl.  827.  The  demurrer  to  the 
complaint  was  properly  overruled. 

It  is  insisted  that  the  residence  of  the  ap- 
pellee was  not  fully  established.  We  are  of 
the  opinion,  upon  examination  of  the  record, 
that  the  trial  court  is  sustained  in  its  hold- 
ings with  reference  thereto.  Jenness  v.  Jen- 
oess,  24  Ind.  355,  87  Am.  Dec.  335;  Curtis 
V.  GarUs,  131  Ind.  489,  30  N.  B.  18;  Jonas 
V.  Hirshburg,  18  Ind.  App.  581,  48  N.  E.  656 ; 
Smith  V.  Smith,  35  Ind.  App.  610,  74  N.  E. 
100& 

The  ftndlnc  .of  the  court  is  sustained  by 
the  evidence.  No  error  having  Intervened, 
the  Judgment  of  the  trial  court  Is  therefore 
affirmed. 


(4(  Ind.  App.  sn) 
SCHAFFNBR  T.  VOSS  et  aL     (No.  6,883). 
(Appellate  Court  of  Indiana,   Division   No.  1. 
Dec.  7,  1910.) 

1.  VBNDOB    AWn    PUROHABKB     (|    231*>— BOHA 

FiDK   PuBCHASEB— Notice   of   Mobtgaob— 

CONSTRDCTIVE   NOTICE— RECOBDB. 

Where  plainUfE's  title  was  derived  remote- 
ly from  one  who  executed  a  purcbase-money 
mortgage  thereon,  which  mortgage  was  record- 
ed in  the  county  in  which  the  land  was  situat- 
ed when  plaintiff  purchased,  he  was  charged 
with  constructive  notice  of  the  mortgage,  though 
a  nonresident 

[BJd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ||  513-530;  Dec.  Dig.  f 
231  ;*   Mortgages,  Cent  Dig.  i  393.] 

2.  Deeds  (|  120*)— Estate  Conveyed. 

A  grantee  takes  only  such  interest  in  the 
land  as  the  grantor  had  when  tbe  conveyance 
was  executed. 

[E3d.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.  I  120.*] 

3.  1/18  Pewdkns  (I  18*)— Pendency  o»  Ao- 
now. 

If  title  was  in  plaintiff's  grantor  when  a 
suit  to  foreclose  a  mortgage  was  commenced, 
plaintiff  by  purchasing  pending  the  proceed- 
ings, became  a  purchaser  pendente  lite  and 
bound  by  the  decree,  though  no  lis  pendens  no- 
tice was  filed  therein,  pursuant  to  Bums'  Ann. 
St  1906^  i  329. 

[Eld.  Note.— For  other  cases,  see  Us  Pendens^ 
Cent  Dig.  I  28;   Dec.  Dig.  i  13.»] 

4.  Action   (|   64*)— 'Mobtoaoe— Fobeclosotm 

— COICUENCKMENT   OV   PBOCKEDINO— TlKE  OF 
COICMENOKKENT— PUBLIOATION  OF  NOTICK. 

A  mortgage  foreclosure  proceeding  was 
commenced  as  to  a  nonresident  defendant  at 
the  time  of  the  first  publication  of  the  nonresi- 
dent notice;  Acto  1881,  c.  88,  |  65  (Bums' 
Ann.  St  1908,  i  317),  providing  that  civil  ac- 
tions shall  be  deemed  to  have  been  commenced 
as  to  those  against  whom  publication  is  made, 
from  the  time  of  the  first  publication. 

[Bd.  Note.— For  other  cases,  see  Action,  Cent 
D»g.  if  725-734;   Dec.  Dig.  {  64.*] 

5.  Deeds    (S   34*)— Dkuvbst  — NscBSSiTr— 
"Execution." 

The  "execution"  of  a  deed  Includes  its  de- 
livery, which  is  necessary  to  divest  the  grantor 
of  title. 

[Bid.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  i  116;    Dec.  Dig.  |  54.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  S,  pp.  2858-2561;   vol.  8,  p.  7656.] 

6.  Deeds  (|  194*)— Dbutkbt— Bxtbdbn  ov 
Paoor. 

Tbe  burden  of  showing  the  delivery  of  a 
deed  is  upon  the  party  claiming  delivery. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  IS  574-583;   Dec.  Dig.  |  194.*] 

7.  Appeal  and  Ebbob  (S  1010*)— Findings— 
conclitbivsness. 

Whether  a  deed  had  been  delivered  is  a 
question  of  fact  to  be  determined  from  all  the 
evidence,  and  the  trial  court's  finding  thereon 
will  not  be  disturbed  on  appeal  if  there  is 
evidence  from  which  such  fact  might  have  been 
found.  , 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  3979-3982;  Dec.  Dig.  | 
1010.*] 

8.  Deeds  d  208*)— Evidence— Tue  or  Ds- 

IXVEBT. 

In  a  snit  to  qniet  title  to  land  or  redeem 
it  from  foreclosure,  evidence  held  to  sustain 
findings  either  that  plaintiff's  deed  was  deliver- 
ed  to  him  when  he  made  the   first  payment 
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thereon,  or  afterwards  when  It  was  left  for 
record,  either  of  which  dates  was  after  the 
first  publication  of  notice  of  the  foreclosure 
proceedings  to  nonresidents,  so  that  plaintiff 
was  a  purchaser  pendente  lite. 

[Bi.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  SS  625-632;   Dec.  Dig.  |  208.*] 

Appeal  from  Circuit  Court,  Lake  County; 
W.  0.  MoMahon,  Judge. 

Suit  by  Gharlea  Schaffner  against  Jochltu 
Voes  and  others  to  g.uiet  title  or  for  permis- 
Bion  to  redeem.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

C.  B.  Tlnkham  and  N.  L.  Agnew,  for  ap- 
pellant   Johannes  Kopelke^  for  appellees. 

IiITBRS,  J.  On  Jane  8,  1907,  appellant 
filed  his  complaint  In  the  court  below,  where- 
in 'It  appears  that  on  November  15,  1890, 
Jochlm  Voss  was  the  fee-simple  owner  of 
certain  real  estate  in  Lake  county,  Ind.,  and 
on  that  day  by  warranty  deed  conveyed  the 
same  to  one  Arthur  B.  Clark,  who  thereupon 
executed  a  purchase-money  mortgage  to  said 
Voss  on  said  land,  to  secure  the  balance  of 
nnpaid  purchase  money.  On  November  24, 
1890,  said  Clark  conveyed  said  land  to  one 
Peter  Stein.  Thereafter  said  Stein  caused 
said  real  estate  to  be  subdivided  and  platted 
into  lots,  and  said  plat  to  be  recorded  In  the 
recorder's  office  of  Lake  county,  Ind.  On 
December  19,  1890,  said  Stein  conveyed  said 
real  estate  to  the  ToUeston  Park  Company, 
the  grantee  assuming  and  agreeing  to  pay 
said  mortgage.  On  November  27,  1892,  the 
said  Tolleston  Park  Company  conveyed  to  one 
Jacob  Schlmdfenig  two  of  said  lots,  and  on 
November  29,  1892,  four  additional  of  said 
Iota.  On  October  22,  1895,  said  Schlmelfenig 
conveyed  said  lots  then  owned  by  him,  to  the 
appellant,  Charles  Schaffner.  On  October  25, 
1895,  said  deed  of  appellant  was  recorded  in 
the  office  of  the  recorder  of  said  county.  On 
October  21,  1805,  said  Voss  filed  In  the  office 
of  the  clerk  of  the  Lake  circuit  court  bis 
complaint  to  foreclose  said  mortgage.  At  the 
time  of  filing  said  complaint  appellant  waB 
a  nonresident  of  the  state  of  Indiana,  and 
was  not  at  that  time,  or  thereafter,  made  a 
party  to  said  suit,  nor  was  be  notified  of  the 
pendency  of  said  suit  by  any  service  of  pro- 
cess, nor  with  notice  by  publication;  that  at 
the  time  of  accepting  said  conveyance  appel- 
lant had  no  notice  or  knowledge  of  the  filing 
of  said  complaint,  or  the  beginning  of  said 
foreclosure.  Appellant's  grantor,  Schlmelfen- 
ig, was  a  nonresld^it  of  the  state,  and  was 
made  a  party  to  said  foreclosure  proceeding, 
and  was  given  notice  by  publication,  which 
notice  was  published  in  a  newspaper  of  gen- 
eral circulation  in  said  county,  the  first  no- 
tice ajE>pearlng  on  October  24,  1895,  and  the 
last  on  November  7,  18^. 

On  February  4,  1896,  In  the  Lake  circuit 
court,  such  proceedings  were  had  that  all  of 
the  defendants  named  in  the  complaint  were 


defaulted,  tlie  cause  submitted  to  the  court 
for  trial,  finding  and  Judgment  In  favor  of 
Voss;  that  thereafter  proceedings  were  had 
according  to  law,  and  said  real  estate  sold 
by  the  sheriff  to  said  Voss;  that  at  the  ex- 
piration of  a  year  from  the  date  of  sale,  the 
sheriff  of  Lake  county  executed  to  said  Voss 
a  sheriff's  deed  for  all  the  real  estate  covered 
by  said  mortgage,  Including  said  six  lots.  On 
August  10,  1896,  Voss  and  his  wife  executed 
a  warranty  deed  to  Alma  Hess  for  two  of 
said  lots,  and  on  the  same  day  executed  a 
warranty  deed  to  Hilda  Hess  for  the  other 
four  of  said  six  lots,  which  deeds  were  re- 
corded in  the  deed  records  of  said  county; 
that  the  lots  conveyed  to  Schlmelfenig  were 
the  first  lots  sold  at  said  foreclosure  sale; 
that  said  lots  at  the  foreclosure  sale  were 
sold  at  an  average  of  about  $10  each.  Appel- 
lant also  alleges  that  he  is  the  owner  In  fee 
simple  of  said  six  lots,  and  that  be  is  en- 
titled to  have  his  title  Quieted  as  against 
said  foreclosure,  and  as  against  Voss,  Hess, 
and  Hess ;  that  he  is  willing  to  pay  $10  each, 
with  interest,  from  the  date  of  the  execution 
of  said  mortgage,  to  redeem  said  lots,  if  the 
court  shall  find  they  are  still  subject  to  a 
proportionate  share  of  said  mortgage.  Ap- 
pellant demands  that  his  title  be  quieted,  or 
that  he  be  permitted  to  redeem  said  lots. 
The  defendants  answered  by  a  general  de- 
nial. Trial  by  the  court;  finding  and  Judg- 
ment for  defendant.  Api)ellant's  motion  for 
a  new  trial,  on  the  ground  that  the  decision 
of  the  court  was  contrary  to  law,  and  not 
supported  by  sufficient  evidence,  was  over- 
ruled. The  only  error  assigned  Is  based  on 
the  overruling  of  the  motion  for  a  new  trial. 
The  facts  stated  In  the  complaint  concern- 
ing the  title  of  the  lots  in  question  were  ad- 
mltted  to  be  true,  the  controverted  question 
being  whether  appellant,  Schaffner,  was  a 
good-faith  purchaser  of  said  lots,  and  paid 
value  for  them  before  the  commencement  of 
the  Voss  foreclosure  suit. 

Appellant's  evidence  was  in  the  form  of  a 
deposition,  which  showed  that  at  the  time  he 
purchased  the  lots  in  suit,  and  at  the  time 
of  the  trial,  be  resided  at  Chicago,  IlL ;  that 
said  Jacob  Schlmelfenig  was  his  brother-in- 
law;  that  be  purchased  the  lots  in  the  fall 
of  1895  for  $1,000,  and  In  good  faith,  and  did 
not  kncrw  of  the  Voss  suit  at  that  time. 
TTpon  cross-examination  he  testified  that  bis 
brother-in-law  came  to  him  in  Chicago  and 
asked  htm  to  buy  the  lots,  as  be  was  needing 
the  money ;  that  he  did  not  know  who  drew 
the  deed;  that  after  it  was  made  out  and 
signed  it  was  shown  to  him,  and  he  told  his 
brother-in-law  to  have  it  recorded.  The  deed 
for  the  lots  was  recorded  before  it  was  turn- 
ed over  to  blm ;  he  did  not  know  much  about 
the  lots  or  their  value.  His  brother-in-law 
wanted  the  money  paid  to  his  wife,  which 
be  did,  making  the  first  payment  by  check  for 
$39,  December  28,  1895,  and  on  December  31, 
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ISgs,  150 ;  In  May,  1^06)  be  paid  $200 ;  In  Nor 
Tember.  1806,  be  paid  $76;  In  December,  1896, 
$25;  In  Marcb,  1897,  $100;  in  AprU,  1897, 
$100;  In  September,  1897,  $50;  October,  1897, 
$150 ;  November,  1897,  $150 ;  December,  1897, 
$150:  He  also  testified  that  wben  he  bougbt 
tbe  lots  hl8  brother-in-law  owed  blm  some 
mon^,  but  be  does  not  recollect  whether 
that  Indebtedness  was  taken  Into  considera- 
tion or  not  He  did  not  remember  anything 
abont  when  be  reoelved  tbe  deed,  and  did 
not  know  ^bether  or  not  be  recetved  an' ab- 
stract of  title,  for  tbe  reason  tliat  he  did  not 
pretend  to  keep  track  of  bis  private  papers. 
That  was  done  by  some  one  else.  He  was 
engaged  in  two  lines  of  business.  "I  do  not 
glre  my  i»'lvate  matters  any  attention."  He 
did  not  remember  whether  he  knew  of  tbe 
VosB  mortgage  at  the  time  be  made  tlie  pur- 
chase. He  did  not  remember  what  conver- 
sation was  bad  at  tbe  time  be  purchased  tbe 
lots,  or  whether  he  made  any  investigation 
regarding  the  title,  as  "it  made  very  little 
difference  to  me  whether  the  lots  were  $5  or 
$5,000,  because  be  was  my  brotber-ln-Iaw  and 
be  needed  tbe  money,"  and  he  was  willing  to 
let  his  brother-in-law  have  the  $1,000  whether 
be  got  any  title  to  tbe  lots  or  not.  With  ref- 
erence to  the  title,  he  thinks  be  took  bis 
brother-in-law's  word  for  tt,  and  does  '  not 
remember  what  he  said  on  the  subject  On 
re-examlnatlon  he  .  said  that  Scblmelfenlg 
came  to  him  with  tbe  deed ;  that  he  examin- 
ed It  and  bad  it  in  Ills  possession  and  told 
bis  brother-in-law  to  have  it  recorded  for 
btm.  By  agreement  of  ttie  parties  the  affi- 
davit of  Jochlm  Voss  of  date  December  31, 
1907,  was  admitted  in  evidence,  whereby  it 
appears  that  be  knew  nothing  of  the  pur- 
ebase  by  Charles  Scbaffner  of  any  of  said 
lots  prior  to  the  time  he  received  the  sberlfTs 
deed ;  that  the  first  knowledge  be  had  of  any 
claim  of  Scblmelfenlg  to  tbe  lots  was  about 
tliree  months  before  tbe  making  of  tbe  af- 
fidavit This,  in  substance,  was  all  the  evi- 
dence given  in  the  cause,  and  trial  was  had 
Febmary  10,  1908. 

At  ^  tbe  time  appellant  purchased  tbe  real 
estate  in  question,  the  mortgage  records  of 
Lake  county  disclosed  tbe  fact  that  Voss 
held  a  mortgage  thereon.  Appellant's  claim 
of  title  proceeded  from  Clark,  who  executed 
the  mortgage  to  Voss.  These  facts  are  suf- 
ficient to  charge  appellant  with  constructive 
notice  of  the  Voss  mortgage  at  the  time  he 
purchased  and  took  the  title  to  tbe  real  es- 
tate from  bis  grantor,  Scblmelfenlg.  Schmidt 
T.  Zahmdt  148  Ind.  447,  47  N.  B.  335.  It 
must  b*  conceded  that  Schlmetfenig  trans- 
ferred to  appellant  only  such  rights  or  in- 
terest in  the  land  as  he  had  at  the  time  be 
parted  with  the  title  thereto.  It  must  also 
be  conceded  tliat  if  the  title  to  the  real  estate 
in  question  was  in  Scblmelfenlg,  at  tbe  time 
Voaa  commenced  ids  suit  to  foreclose  bis 
mortgage^  appellant  must  be  regarded  as  a 
purcliaser  pendente  lite,  and  therefore  bound 
by  die  de<Tee  subsequently  rendered  in  tliat 


suit  Randall  t.  Lower,  08  Ind.  255;  Davis 
V.  Barton,  130  Ind.  399,  00  N.  E.  612;  War- 
ford  T.  Sullivan,  147  Ind.  U,  46  N..R  27.  As 
said  in  Byster  t.  Gaff,  81  U.  S.  621,  23  U 
Ed.  403:  "Tbe  obvious  reason  for  this  is. 
that  if,  Wben  the  jurisdiction  of  tbe  court  \ 
has  once  attached,  it  could  be  ousted  by  the 
transfer  of-  the  defendant's  interest  there 
would  be  no  end  to  the  litigation,  and  justice 
would  be  defeated  by  the  number  of  these 
transfers,"  and  this  Is  true  without  the  filing 
of  a  lis  pendens  notice  as  provided  by  sec- 
tion 329  Bums'  Ann.  St  190&  .  Rothschild 
▼.  lieonhard,  83  Ind.  App.  452,  71  N.  E.  673. 

While  appellant  was  chargeable  with  con- 
structive notice  of  the  Voss  mortgage,  Voss 
must  be  regarded  as  having  had  constructive 
notice  of  appellant's  deed  after  it  was  record- 
ed, and  under  tbe  facts  disclosed  by  the  rec- 
ord in  this  case,  in  order  to  cut  off  appel- 
lant's right  of  redemption,  Voss  must  have 
commenced  bis  suit  against  appellant's  gran- 
tor while  tbe  title  to  the  real  estate  was 
still  in  tilm. 

Schimelfenlg  was  made  a  party  to  tbe  fore* 
closure  proceeding,  and  as  to  bim,  tbe  suit 
was  commenced  at  tbe  time  of  the  first  ,pub- 
licatton  of  tbe  nonresident  notice^  which  was 
October  24.  1895.  Act  1881  (Sees.  lisws  1881, 
p.  249,  I  66  [sectictn  317,  Bums'  Ann.  St 
1908]) ;  Wood  V.  Blssell,  108  Ind.  229,  9  N.  B. 
425.  On  October  26,  1895,  appellant's  deed 
bearing  date  October  22,  1895,  was  recorded. 
Tbe  theory  of  appellee  is  that  while  the 
deed  is  of  date  October  22,  1895,  it  was  not 
delivered  until  after  it  was  recorded,  or  la 
any  evmt  not  befor^  October  26,  1895,  and 
after  the  commencement  of  tbe  foreclosure 
suit  against  Sctiimelfenlg. 

The  execution  of  a  deed  includes  its  de- 
livery to. tbe  grantee,  which  is  necessary  to 
divest  tbe  grantor  of  titie.  Fitzgerald  v. 
Qoff,  99  Ind.  28;  Rogers  v.  Eicb,  146  Ind. 
235,  46  N.  B.  93.  The  delivery  of  &  deed 
being  one  of  the  necessary  elements  in  se 
passing  tItie  to  real  estate,  the  burden  of 
showing  Its  delivery  is  upon  the  party  claim- 
ing under  it  Burkholder  v.  Casad,  47  Ind. 
41&  Whether  or  not  a  deed  has  beea  de- 
livered Is  a  question  of  fact  to  be  determined 
from  tiie  evidence  adduced  at  the  trial  of  tbe 
cause,  and  the  trial  court's  finding  in  that 
particular  will  not  be  disturbed  on  appeal, 
where  the  record  discloses  evidence  from 
whidi  such  fact  might  have  been  found.  Mc- 
Reynoids  v.  Smith,  172  Ind., 336,  86  N.  B. 
1009:  State  ex  reL  v.  Scott  171  Ind.  349, 
86  N.  B.  400;  Rocker  v.  Metzger,  171  Ind. 
364,  86  N.  B.  40S. 

It  baa  been  held  tliat  the  leaving  of  a  deed 
by  the  grantor  at  the  recorder's  ofllce  for 
vecord,  in  tbe  absence  of  a  showing  to  the 
contrary,  will  be  regarded  as  a  delivery  of 
such  deed.  Colee  v.  Colee,  122  Ind.  109, 
23  N.  B.  687,  17  Am.  St  Rep.  345 ;  Fireman's 
Insurance  Co.  v.  Dunn,  22  Ind.  App.  332,  63 
N.  B.  251;  Franklin  Insurance  Co.  v.  Feist, 
31  Ind.  App.  880,  68  N.  E.  18&    By  refsr- 
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ence  to  the  erldence  It  will  te  seen  that  ap- 
pellant doea  not  daim  to  have  made  a  pay- 
ment on  account  of  the  purchase  of  the  lots 
In  question  until  Decemher  28,  1895,  although 
his  grantor  was  In  need  of  money.  Appel- 
lant says  he  was  Ethown  the  deed,  but  has  no 
recollection  when  it  actually  came  into  his 
possession.  The  grantor  and  grantee  were 
brothers-in-law,  and  the  former  had  an  equity 
In  the  lots  tn  question,  "and  he  needed  the 
money,"  which  the  latter  was  willing  to  fur- 
nish regardless  of  the  value  of  the  lots,  but 
who  did  not  find  It  convenient  or  neces- 
sary to  furnish  any  part  of  it  for  more  than 
two  months  after  the  alleged  sale  and  pur- 
chftse,'and  then  only  $39,  which  was  paid  to 
the  wife  of  the  gftihtor.  It  does  appear  from 
the  evidence  that  during  the  month  of  Sep- 
tember, 189S,  the  appellant  paid  to  Schimel- 
tialg- 1500,  and  that  he  owed  appellant  some 
money  at  the  time  the  deed  was  made,  but 
tfiis  loan  does  not  appear  to  have  entered  in- 
to thtf  purchase  and  sale  of  the  lota.  Scbim- 
elfenlg's  version  of  the  transaction  was  not 
before  the  court  What  weight  the  trial 
court  may  have  given  these  various  items  of 
evidence  tending  to  show  when  the  deed  was 
delivered,  we  have  no  way  of  determining, 
but  in  view  of  the  ordinary  and  everyday 
btiisinees  transactions,  and  the  unsatisfactory 
evidence  of  the  appellant,  it  might  not  be  un- 
reasonable to  infer  that  the  deed  waa  signed 
and  acknowledged  on  October  22d,  and  record- 
ed on  October  25th,  as  shown  by  the  Instru- 
ment, without  the  knowledge  of  appellant  and 
for  the  puifpose  of  securing  the  repayment  of 
the  money  then  owing  by  Schlmelfenig  to  the 
appellant  If  such  was  the  case, '  and  the 
deed  thereafter  ripened  into  an  unconditional 
Conveyance  of  the  lots,  when,  under  the  evi- 
ience,  did  this  most  likely  occur?  It  may  be 
inferred  from  the  evidence  that  the  appeUant 
was  a  man  of  considerable  financial  strength, 
and  When  appealed  to  by  his  brother-in-law, 
he  took  the  lots  solely  because  of  the  desire 
to  render  his  'brother-in-law  financial  assist- 
ance, for  be  admits  that  he  gave  no  atten- 
tion to  the  value  of  the  lots.  If  the  neces- 
sity for  financial  aid  on  the  part  of  the  gran- 
tor was  then  present  which  might  be  In- 
terred, and  which  seems  to  have  been  the 
principal  Inducement  on  the  part  of  appel- 
lant to  make  the  alleged  purchase,  the  time 
of  the  first  payment  December  28,  1895,  is 
not  without  persuasive  force  as  tending  to 
show  the  time  when  the  deed  was  actually 
delivered  unconditionally.  But  this  is  not 
at  all  the  only  conclusion  which  the  evidence 
will  justify,  for  it  more  strongly  supports  the 
finding  that  the  deed  was  not  delivered  until 
left  with  the  recorder  for  record,  which  was, 
as  we  have  seen,  after  the  first  publication 
of  notice  to  nonresidents.  Esther  of  the  sug- 
gested findings  would  make  the  appellant  a 
purchaser  pendente  lite^  and  therefore  bound 
by  the  decree  subsequently  rendered  in  Yoss' 


foreclosure  salt    We  are  eonvtnoed  that  a 
right  result  was  readied  on  the  merits  ot 
this  case. 
Judgment  affirmed. 


(M  Ind.  App.  StI) 

PERET-MATTHEJWS-BnSEIRK   STONB 

CO.  V.  BBNNBTT.     (No.  7,131.) 

(Appellate   Court  of  Indiana,   Division  No.  & 

Deo.  li,   lUlO.) 

1.  Apfeax.  ahd  Bbbob  (g  1040*)— Haskucss 
Ebbob. 

ifirror,  if  any,  in  overruling  a  deninrrer  to 
a  paragraph  of  a  complaint  waa  harmless 
where  tne  verdict  rested  on  another  paragraph. 
[E2d.  Note.— Il'or  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Jf  4081>-il06;  Dec.  Dig.  i 
1040.'] 

2.  Mastxb  ard  Sebvart  (f  268*)— Irjtibt  t» 
Sebvant  —  AonoN  —  Comfjuint— Sonr- 

CIENOT. 

A  complaint  alleging  that  defendant  so 
negHgently  piled  stones  around  a  derrick  on 
whiefi  plaintiff  was  working  that  when  one  of 
the  stones  was  removed,  another  stone  fell  and 
injured  plaintiff;  that  plaintiff  was  16  years 
old,  and  he  did  not  know  of  the  defective  man- 
ner in  which  the' stones  were  piled;  ttiat  the 
point  of  contact  between-  the  stones  waa  in  a 
measure  concealed,  and  was  observable  only  on 
close  inspection,  etc— was  not  demurrable  for 
want  of  facts,  but  sufficiently  showed  a  dlsre- 
gaid  of  defendant's  dnty  to  provide  a  reason- 
ably safe  place  for  woric 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  8<  81^-836;  Dec.  Dig.  i 
258.*] 

3.  Masteb  and  Skbvakt  ({  217*)— Asstncp- 
TiON  0»  Risk. 

Risk  la  not  assumed  within  the  meanig« 
of  the  rule  that  debars  recovery  when  the  in- 
jured party  really  knew  there  was  some  dan- 
ger, unless  the  danger  waa  appreciated. 

[ESd.'  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ||  674-600;  Dee.  Dig.  i 
217.*] 

4.  Masteb  aitd  Sbbvart  (f  201*)— Safe  Placb 
fob    Work— Concubbsnt    Nxouqerce   or 

F'ELLOW    SBBVANTS    and    MASTER. 

The  negligence  of  fellow  servants  will  not 
ezcnse  the  master  from  his  duty  to  provide 
a  reasonably  safe  place  for  hi*  servants  to 
work  in. 

[Bid.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  616-634;  Dec  Dig.  i 
201.*] 

Rabb,  J.,  dissenting. 

Appeal  from  Circuit  Court  Lawrenc* 
County;  James  B.  Wilson,  Judge. 

Action  by  James  R.  Bennett  by  next  friend, 
against  the  Perry-Matthews-Busklrk  Stons 
Company.  Judgment  for  plaintifF,  and  de- 
fendant appeals.    AfiBrmed. 

H.  R.  Kurrie  and  John  H,  Underwood,  for 
appellant  M.  B.  Hottel  and  A.  J.  Fields,  for 
appellee. 

COMSTOCK,  J.  Appellee,  suing  by  next 
friend,  recovered  a  Judgment  for  damages  In 

the  sum  of  $ against  the  appellant  for 

personal  injuries  received  by  him  while  lA 
its  employ  throngb  its  alleged  negligence  la 
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tailing  to  maintain  a  safe  place  to  work  and 
safe  tools  with  which  to  do  the  work.  The 
amoided  complaint  is  In  three  paragraphs. 
A  separate  denrarrer  for  want  of  facts  was 
snstalned  to  the  first  and  overruled  as  to  the 
second  and  third. 

The  negligence  songht  to  be  charged  In 
said  second  paragraph  Is  that  about  eight 
months  before  the  date  of  the  injury  the  ap- 
pellant caused  a  pile  of  mill  blocks  to  be  stack- 
ed near  the  derrick  on  which  the  plaintiff 
was  working;  that  the  appellant  had  negli- 
gently and  carelessly  piled  them,  so  that  they 
leaned  one  against  the  other,  and  so  that  the 
ranoval  of  one  might  cause  the  others  to  fall; 
tliat  one  of  said  stones  so  leaned  against  the 
Stone  to  be  removed  that  the  removal  of  the 
stohe  ordered  to  be  moved  by  the  defendant 
would  cause  the  stone  to  the  west  to  tumble 
down  and  fall,  thereby  rendering  the  place 
unsafe.  It  is  also  charged  that  the  plaintiff 
was  only  16  years  of  age,  and  had  little 
knowledge  or  experience  In  that  kind  of 
work;  that  he  Iiad  no  knowledge  of  the  man- 
ner In  which  they  were  stacked,  or  of  the 
fact  that  they  were  likely  to  fall  upon  the 
removal  of  said  stone  ordered  moved;  that 
the  appellant  knew,  or  might  have  known, 
that  the  hoisting  and  removal  of  said  stone 
so  ordered  to  be  removed  would  cause  said 
mill  blocks  on  the  west  to  fall,  etc.;  that  all 
ot  x>latntlfrs  injuries  were  caused  by  the 
cardeesnesB  and  negligence  of  defendant  in 
allowing  its  premises  to  become  dangerous, 
etc. 

The  third  paragraph  is  substantially  the 
same  as  the  second,  except  that  it  also  char- 
ges that  one  of  the  dogs  which  plaintiff  was 
using  was  defective,  in  this:  That  the  point 
was  too  straight,  and  it  was  necessary  to 
hold  the  dog  in  place  untU  the  chain  tight- 
esaei;  that  the  plaintiff  went  upon  this  stone 
as  ordered  by  the  defendant  and  attached  the 
dog  to  the  stone;  that  he  was  reQuired  to 
hold  It  until  the  chains  tightened  because  of 
said  defective  point;  that  just  as  the  dogs 
were  made  fast  the  plaintiff  turned  to  go  to 
a  place  of  safety,  and  before  plaintiff  could 
get  to  a  place  of  safety  the  attempted  hoist- 
ing and  removal  of  said  stone  caused  the 
stones  on  the  west  on  account  of  their  being 
so  carelessly  and  n^llgently  stacked  and 
placed  leaning  to  the  east  and  being  support- 
ed in  part  by  said  already  removed  stones, 
as  above  set  out,  as  well  as  by  the  one  they 
were  then  attempting  to  remove,  to  tumble 
down  and  fall,  etc. 

The  errors  assigned  and  relied  upon  for 
reversal  are  that  the  second  and  third  para- 
graphs of  the  amended  complaint  do  not 
state  facts  sufficient  to  constitute  a  cause  of 
action  against  the  defendant,  that  the  court 
etted  in  overrtillng  appellant's  demurrer  to 
the  said  second  and  third  paragraphs,  sepa- 
rately and  aeve^ly,  and  in  overruling  Its 


motion  for  judgment  on  the  answers  to  in- 
terrogatories and  for  a  new  trial.  The  ih- 
suffidency  of  the  complaint  is  not  discnssed. 
Counsel  for  appellant  in  their  brief  under 
propositions  of  law  say  that  it  is  Insufiaclent 
The  answers  to  interrogatories  show  that  the 
hooks  or  dogs  were  not  defective  as  alleged 
In  the  third  paragraph,  so  that  the  ruling 
upon  the  demurrer  to  said  paragraph  Is  Im- 
material, as  the  verdict  manifestly  rests  on 
the  second  paragraph. 

The  second  paragraph  shows  that  the  in- 
jured party  was  an  employ^  of  appellant  in 
the  line  of  work  assigned  him ;  that  he  did 
not  know  of  the  defective  or  negligent  man- 
ner in  which  the  stone  had  been  plied;  that 
he  did  not  know  that  the  stone  which  fell 
upon  and  Injured  him  was  supported  by  t^e* 
stone  which  was  about  to  be  removed;  that 
the  point  of  contact  between  them  was  in  a 
measure  concealed,  and  was  observable  only 
upon  close  inspection;  that  his  attention  was 
called  to  the  hook  which  he  was  about  to 
attach  to  the  stone.  We  think  this  paragraph 
sufficiently  shows  a  disregard  of  the  duty 
which  the  master  owes  to  his  employ^  to 
provide  for  him  a  reasonably  safe  place  In 
which  to  work. 

The  answers  to  Interrogatories  do  not 
show  such  irreconcilable  conflict  as  to  over- 
throw the  general  verdict  The  evidence 
shows  that  the  plaintiff  was  16  years  of  age, 
and  that,  if  be  knew,  he  did  not  appreciate 
the  danger  of  the  situation.  Risk  Is  not  as- 
sumed within  the  meaning  of  the  rule  that 
debars  recovery  when  the  injured  party  real- 
ly knew  there  was  some  danger,  unless  the 
danger  is  appreciated.  Avery  v.  Nordyke  & 
Marmon  Co.,  34  Ind.  App.  541,  70  N.  E.  888. 
The  dangerous  condition  was  created  by  the 
master.  There  was  evidence  that  the  defec- 
tive piling  of  the  stone  was  the  proximate 
cause  of  plaintiff's  injury;  that  this  condi- 
tion might  have  been  discovered  by  the  ap- 
pellant by  reasonable  Inspection.  The  con- 
ditions were  not  created  by  the  employ^. 
They  were  made  by  the  appellant  for  its  own 
purpose.  The  fact  that  the  act  of  an  em- 
ploye In  pulling  out  or  removing  the  stone 
wIUi  a  derrick  released  the  pressure  would 
not  defeat  appellee's  claim  based  upon  the 
failure  of  appellant  to  provide  a  reasonably 
safe  place- to  wOrk.  The  negligence  of  fel- 
low servants  will  not  excuse  the  employer 
from  his  duty  to  in-Ovide  a  reasonably  safe 
place  for  his  employes.  I^auter  v^  Duck- 
worth, 1»  Ind.  App.  535,  48  N.  B.  864. 

The  questions  of  assumption  of  risk,  neg- 
ligence, contributory  negligence,  and  proxi- 
mate cause,  discussed,  were  all  passed  upon 
by  the  Jury. 

Judgment  affirmed. 

RC«T,  C.  J.,  and  MYERS,  HADLET,  and 
WATSOX,  33^  concur.    BABE,  J.,  dissents. 
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WIDENEB  et  al.  y.  BOARD  OP  TRUSTEJES 

OF  TOWN  OF  LAPEK    (No.  7,738.) 

(Appellate  Conrt  of  Indiana,   Division  No.  1. 

Deo.  13,  IfllO.) 

MUNICIPAI,    COBPOBATIONS    (|    321*)— Stbkbt 
lUFROVEUBNTS— AfPEAI,. 

Towns  and  Cities  Act  (Acts  1905,  c.  129) 
(  SL  subd.  9,  and  section  267  auttiorize  tlie 
board  of  town  tiustees  to  improYe  the  streets 
of  tiie  town ;  and  section  270  provides  the 
method  of  exercising  the  authority  so  granted. 
Acts  1909,  c.  172,  (  1,  authorizes  abutting  prop- 
erty owners  to  object  to  a  street  improvement, 
provides  for  the  submission  of  the  final  order 
for  the  improvement  and  the  objections  to  the 
circuit  court,  and  declares  that  the  court's  or- 
der shall  be  final.  Held,  that  no  appeal  lies 
from  the  order  of  the  circuit  court. 

[Ed.  Note.— For  other  cases,  see  Municipal 
€!orporations.  Cent  Dig.  |i  837-840;  Dec.  Dig. 
I  821.*] 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty ;  Chas.  K.  Bagot,  Judge. 

Proceeding  by  the  Board  of  Trustees  of 
the  Town  of  Hapel  for  a  street  improvement, 
wherein  Oliver  P.  Widener  and  others  filed 
objections.  A  Judgment  was  rendered  by  the 
circuit  conrt  ordering  the  improvement,  and 
objectors  appeaL     Appeal  dismissed. 

Klttlnger  &  Dlven,  for  appellants.  Wade 
H.  Free  and  Luther  F.  Pence,  for  appellee. 

MYERS,  J.  This  proceeding  was  begun  on 
June  1,  1909,  when  the  board  of  trustees  of 
the  town  of  Lapel  passed  and  adopted  a  res- 
olution for  the  Improvement  of  a  certain 
portion  of  Pendleton  avenue,  In  said  town. 
On  June  5,  1909,  the  appellants.  In  writing, 
filed  the  first  three  statutory  objections  to 
said  Improvement  Acts  1909,  pp.  412,  417, 
418,  f  1.  Thereupon, such  proceedings  were 
had  that  the  clerk  of  said  town  filed. In  the 
office  of  the  clerk  of  the  Madison  circuit 
court  a  copy  of  said  order  for  said  Improve- 
ment, together  with  the  written  objections 
of  the  appellants  thereto.  The  questions 
thereby  presented  were  in  due  time  submit- 
ted to  the  Madison  circuit  court,  and  a  hear- 
ing bad,  resulting  In  a  Judgment  whereby 
it  was  ordered  and  adjudged  by  the  court 
that  said  improvement  be  made.  From  this 
Judgment  appellants  have  perfected  an  ap- 
peal to  this  court 

Appellee  has  filed  a  motion  to  dismiss  this 
appeal,  on  the  ground  that  this  was  a  spe- 
cial proceeding  for  the  Improvement  of  a 
certain  street,  under  the  act  of  1909;  that 
the  Judgment  of  the  Madison  circuit  court 
is  final,  and  there  is  no  right  of  ai^eal  from 
the  decision  of  that  court  authorized  by  law. 
In  Randolph  v.  City  of  Indianapolis,  172  Ind. 
510,  88  N.  E.  949,  it  was  held  that  "statu- 
tory provisions  for  the  improvement  of 
streets  and  other  highways,  and  for  the  as- 
sessment of  the  cost  thereof  against  the 
property  'ben^ted,  are  special  in  character, 
and,  unless  expressly  granted,  no  appeal  lies 


from  any  action  or  decision  of  the  board  or 
tribunal  conducting  such  proceedings."  The 
statute  known  as  the  "Towns  and  Cities 
Act"  (Acts  1905,  p.  231),  in  section  SI,  subd. 
9,  and  section  267,  authorizes  the  board  of 
town  trustees  to  pave  and  otherwise  improve 
the  streets  of  the  town,  and,  unless  it  i» 
otherwise  provided  by  law,  the  town  has  ex- 
clusive power  over  her  streets,  and  may  al- 
ter, improve,  and  repair  the  same;  and  sec- 
tion 270  of  said  act  makes  provision  for  the 
method  of  exercising  the  authority  so  grant- 
ed. In  the  case  before  us,  said  board  of 
tmstees  having  ordered  the  improvement  of 
one  of  the  streets  of  said  town,  section  1,. 
supra,  authorized  40  per  cent  in  number  of 
the  owners  of  property  abutting  on  said 
street  and  liable  for  the  cost  of  such  im- 
provement to  file  written  objections  thereto, 
and  provision  is  made  for  the  submission  of 
such  final  order  and  such  objections  to  tbe 
circuit  court  of  the  county,  as  was  done  Id 
this  case.  It  is  further  provided  In  effect 
that  after  a  hearing  of  the  matters  thus  pre- 
sented by  the  court  "it  may  confirm  the  oi^ 
der  of  such  council  or  board  or  sustain  the 
objections  thereto,  and  such  order  of  the 
court  shall  be  final  and  conclusive  niton  aU 
of  the  parties  thereto." 

We  find  no  statute,  nor  has  any  been 
pointed  out,  expressly  authorizing  an  appeal 
to  this  court  from  the  order  as  made  by  the 
Madison  circuit  conrt  It  cannot  be  said 
that  the  general  proTisions  of  our  Code  au- 
thorizing an  appeal  are  applicable  to  a  case 
like  the  one  before  us,  when  the  statute  au- 
thorizing the  proceeding  specifically  points 
out  the  procedure  in  such  cases,  and  ex- 
pressly forbids  a  further  appeal  bj  provid- 
ing that  the  order  of  the  circuit  court  shall 
be  "final  and  condustve  upon  all  of  the  par- 
ties thereto."  There  Is  no  right  of  appeal 
In  the  absence  of  legislative  sanction,  and 
as  that  right  in  proceedings  of  this  charac- 
ter does  not  seem  to  have  beei  given,  but, 
on  the  contrary,  to  have  been  denied,  it  fel- 
lows that  appellee's  motion  to  dismiss  should 
be  sustained.  Randolph  v.  City  of  Indianap- 
olis, supra;  Evansvllle,  etc.,  B.  Oo.  v.  City 
of  Terre  Haute,  ISl  Ind.  26,  67  N.  E.  686; 
City  of  Crawfordsville  t.  Brown,  91  N.  B. 
252. 

Appeal  dismissed. 


PITTSBURG,   C,  O.  te  ST.  h.  BY.  OO.  ▼. 

JOHNSON.    (No.  7,660.)* 

(Appellate  Court  of  Indiana.    Dee.  18,  1910.) 

Appeal  from  Circuit  Court  Pulaski  Onnty; 
F.  J.  Vurpallit,  Judge. 

Action  by  Carl  Johnson  agabist  the  Plttsbnsg, 
Cincinnati,  Chicago  ft  St  Louis  Railway  Com- 
pany. From  the  judgment,  defendant  appeals. 
On  motion  to  modify  an  order  made  for  cer- 
tiorari.    Motion  overruled. 


•For  other  case*  see  lama  topic  and  lection  NUMBER  In  Deo.  Dig.  *  Am.  Dig.  Key  No.  Barles  ft  Rep'r  Indexes 
■Appeal  dUmlued,  SS  N.  BL  681.   Bebearing  denied,  9S  N.  B.  CIO.    Transfer  denied. 
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O.  B.  Ross,  for  fti>penut  M.  ^Hnfleld  and 
Gea  A.  Gamble,  for  appellM. 

PBR  CURIAM.  We  are  asked  to  modify  the 
order  heretofore  made  for  certiorari  in  this 
cause,  bat  ve  are  of  the  opinion  that  the  re- 
•ponse  Bled  on  the  26th  day  of  May,  1910,  by 
the  cleric  of  the  Pulaalti  circuit  court,  to  the 
certiorari  issued  herein  sufficiently  shows  that 
the  judgment  in  said  cause  was  entered  on  the 
8th  day  of  October,  1008,  bat  was  not  signed 
by  the  judge  thereof  nntil  the  17th  day  of  De- 
cember, 1909. 

The  motion  to  modify  the  order  heretofore 
made  in  tibia  cause  for  certiorari  is  therefore 
•vermled.' 


HOTJK  T.   CITIZENS'  NAT.  BANK  OF 
CUAWFORDSVIIXEl    (No.  7,713.) 

(Appellate  Court  of  Indiana.    Dec.  13,  1910.) 

Appeal  from  drcoit  Coart,  Montgomery  Coun- 
ty ;  Jere  West,  Judge. 

Action  between  Wilbur  O.  Houk  and  the  Citi- 
sens'  National  Bank  of  CrawfordsTlIle.  E*rom  the 
judgment.  Honk  appeals.  On  motions  of  ^Mtel- 
lee  bank  to  strike  out  appellant's  brief  and  to 
dismiss  the  appeal.  Motion  to  strike  brief  sus- 
tained, and  motion  to  dismiss  overruled. 

Wilbur  G.  Houk,  in  pro.  per. 

PBR  CURIAM.  The  motion  «t  appellee  as 
to  the  striking  out  of  appellant's  brief  is  sus- 
tained, and  overruled  as  to  the  dismissal  of  the 
appeal  herein.  Appellant  is  granted  30  days 
from  this  date  in  which  to  prepare  and  file  Us 
britt*  herein  npon  the  merits. 


(46  Ind.  App.  7S4) 

VOGBL  T.  HANCOCK  et  al.    (No.  7.352.) 
(AppeUate  Contt  of  Indiana.     Dec.  16,  19ia> 

Appeal  from  Circuit  Court,  Jackson  County; 
Joseph  H.  Shea,  Judge. 

Action  by  Emma  C.  Vogel,  executrix  of  Val- 
entine Vogel,  deceased,  against  George  L.  Han- 
co^  and  another.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.    Dismissed. 

Lewis  ft  Sevalls  and  Thomas  M.  fionan,  for 
appellant  Carl  B.  Wood  and  Frank  S.  Jones, 
for  appellees. 

PER  CURIAM.  The  order  overruling  appel- 
lees' motion  to  dismiM- is  withdrawn,  and  the 
appeal  is  dismissed,  npon  the  authority  of 
Holderman  v.  Wood,  34  Ind.  App.  519,  73  N. 
a  199. 


(147  lU.  »9) 

GODSCHAIiCK  v.  WESBSSR. 

(Supreme  Court  of  Illinois.    Oct.  28,  1910. 
Rehearing  Denied  Dec.  14,  1910.) 

1.  JuDoxKRT  (J  585*)— Bab  ot  Cavbk  or  Ao- 
non— iDSHirrr  or  Subjcct-Mattcb. 

The  dismissal  on  the  merits  of  a  Mil  to  es- 
tablish complainant's  equitable  title  to  land, 
subject  to  a  mortgage,  is  a  bar  to  a  subsequent 
bill  to  redeem  from  a  foreclosure  of  the  mort- 
gage, whether  the  second  bill  presented  any  bet- 
ter case  than  the  6rst  or  not ;  the  issue  in  each 
case  being  the  equity  of  the  complainant  in  the 
land. 

[Ed.  Mote.— For  other  cases,  see  Judgment, 
Oant.  Dig.  «  1064, 1085, 1092-1095,  1097-1132; 
Dec  Dig.  I  58>.*] 


Cii 


2.  JtrOGUKKT    (I    713*)  —  CONOLrBIVXNESS  — 

Matibbs    Concludkd  —  Mattbbs    Whioos 

MiOHi  Have  Bexn  Litioatxd. 

The  doctrine  of  res  judicata  extends,  not 
only  to  the  qnestJons  whidi  were  actually  de- 
cided in  a  former  case,  but  to  the  whole  con- 
troversy, including  matters  properly  involved 
which  might  have  been  raised  and  determined, 
and  all  grounds  of  recovery  or  defense  whidi 
the  parties  might  have  presented,  whether  they 
did  so  or  not 

[E!d.  Note.— For  other  cases,  see  Judgment^ 
Cent  Dig.  1 1241;  Dec.  Dig.  §  713.*] 

3.  Judgment  (§  570*)— Bab  or  Gausks  or  Ao- 
HON — Sufficiency  of  Pleading. 

That  a  bill  to  enforce  a  trust  is  subject  to 
the  defense  of  the  statute  of  frauds  does  not  de- 
termine its  sufficiency  as  affecting  the  question 
whether  its  dismissal  is  a  bar  to  another  sui^ 
since  the  statute  must  be  pleaded  as  a  defense. 
Ed.  Note.— For  other  cases,  see  Judgment, 
Int.  Dig.  I  1039;   Dee.  Dig.  I  570.*} 

4.  Jttdombnt  (I   670*)— RJBS   Judicata— Di«- 
lusaAL  OF  BiLir— Wart  of  Jubibdiction. 

The  dismissal  of  a  bill  for  a.  defense  goiag 
to  the  jurisdiction  of  the  court  does  not  consti- 
tute a  bar  to  another  bill,  or  an  action  at  law. 

[Ed.  Note.— For  other  cases,  see  Judgment; 
Dent  Dig.  §1  102S-1(H5;    Dec.  Dig.  |  670.*} 

Error  to  Circuit  Court,  Douglas  Comity; 
William  0.  Johns,  Judge. 

Bill  in  equity  by  Johanna  Godschalck 
against  Henry  Weber.  From  a  decree  la 
favor  of  respondent,  complainant  brings  er- 
ror.   Afarmed. 

E.  J.  Miller,  for  plaintiff  In  error.  Hagh 
Crea,  Charles  O.  Eckhart,  and  Hugh  W. 
Houaum,  for  defendant  in  error. 

DUNN,  J.  This  writ  of  error  brings  up  - 
for  review  a  decree  of  the  circuit  court  of 
Douglas  county  dlsmlBBlng  upon  demurrer 
a  bill  whereby  the  plaintiff  in  error  sought 
to  redeem  certain  real  estate  from  a  lien 
thereon,  to  have  an  accounting  of  the  rents 
and  profits  thereof,  and  to  have  a  convey- 
ance of  the  title  made  to  her.  It  appears 
from  the  aUegatlons  of  the  bill  in  its  final 
form  that  Joseph  Fulmer,  the  father  of  the 
plaintiff  In  error,  died  about  1863  In  Vigo 
county,  Ind.,  owning  146  acres  of  land  there 
and  certain  personal  property,  and  leaving  a 
widow  and  8  children,  the  plaintiff  in  error 
being  then  about  12  years  old.  The  personal 
estate  was  never  sold;  and  the  widow  and 
children  continued  to  reside  on  the  land 
without  partition.  Ruben  H.  Fulmer,  a 
brother  of  plaintiff  in  error,  by  reason  of  his 
age  became  the  manager  of  the  land,  con- 
trolled the  estate,  used  the  personal  property 
and  the  proceeds  as  his  own,  and  made  large 
profits.  Plaintiff  in  error  remained  at  home 
and  assisted  in  doing  the  work  until  she 
was  31  years  old,  when  she  married  and  re- 
moved to  Douglas  county,  111.  Prior  to 
March  10,  1887,  Buben  Informed  the  plaln> 
tiff  In  error  that.  If  she  would  select  a  farm, 
he  would  buy  the  place  for  her  and  pay 
for  It  for  her  share  in  her  father's  estate 
Thereupon  she  contracted  for  the  80  acres 


•Fnr  otber  cues  see  some  toplo  and  section  MUMBBR  in  Deo.  Dig.  *  Am.  Dig.  Key  Mo.  Series  *  Rw'r  Xnd< 
8eNJL-16 
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of  land  In  question  hi  this  case  for  $3,080, 
and  on  March  10,  1887,  the  contract  was  con- 
summated, and  by  virtue  of  the  agreement 
between  the  plaintiff  in  error  and  her  tooth- 
er the  deed  to  the  land  was  taken  in  his 
name,  with  the  agreement  that  he  should 
hold  the  paper  title  until  the  plaintiff  in 
error  and  her  husband  should  pay  off  the 
mortgage  which  was  on  the  land  at  the  time 
of  the  purchase  thereof,  to  the  amount  of 
$1,500,  which  mortgage  w'as  given  by  the 
said  Ruben  H.  Fulmer,  with  the  consent  and 
at  the  instance  of  the  plaintiff  in  error,  as 
a  part  of  the  purchase  price  of  said  land. 
The  said  Fulmer  agreed  to  convey  the  said 
land  to  the  plaintiff  in  error  as  soon  as  she 
would  pay  off  said  $1,500  mortgage.  The 
greater  part  of  the  purchase  money  excel)! 
the  $1,500  mortgage  was  advanced  by  the 
brother,  but  the  money  so  advanced  was  due 
the  plaintiff  in  error  from  her  father's  es- 
tate, from  the  rents  and  profits  of  the  home 
farm  and  for  her  Interest  in  the  farm.  Of 
the  purchase  money  $155  was  paid  by  the 
husband  of  the  plaintiff  in  error.  Her  broth- 
er directed  the  plaintiff  in  error  to  take 
possession  of  said  land,  move  on  it  with  her 
family,  live  In  the  residence  and  occupy  it 
as  her  own,  and  make  such  improvements  as 
she  was  able,  because,  he  stated  to  her,  it 
was  her  land,  and  he  was  simply  holding  the 
paper  title  thereto,  and  was  ready  to  convey 
it  to  ber  when  she  should  pay  off  the  in- 
cumbrance. It  was  further  agreed  that  she 
should  pay  the  taxes  on  the  land.  The 
plaintiff  in  error  thereupon  took  possession 
of  the  land  and  occupied  and  resided  upon  it 
with  her  husband  and  family  for  many 
years,  paying  all  taxes  as  well  as  the  inter- 
est on  the  mortgage,  and  making  permanent 
improvements  to  the  amonnt  of  $1,700  with 
her  own  money  and  with  the  consent  of  her 
brother.  The  plaintiff  in  error  subsequently 
borrowed  $2,200,  with  which  she  paid  off 
the  $1,500  mortgage  and  an  indebtedness  to 
her  brother  for  money  borrowed  of  him, 
and,  the  title  still  remaining  in  him,  he  ex- 
ecuted the  mortjgage  securing  the  $2,200  loan 
on  the  land.  She  paid  the  interest  on  the 
new  loan,  and  her  brother  did  not  deny  her 
right  to  a  deed,  but  in  August,  1893,  he 
made  an  assignment  for  the  benefit  of  cred- 
itors, Indnding  therein  this  land.  The 
plaintiff  in  error  then  filed  a  bill  in  the  cir- 
cuit court  of  Douglas  county,  to  the  October 
term,  1883,  setting  up  the  facts  which  have 
been  narrated,  offering  to  convey  her  inter- 
«st  in  ber  father's  farm  and  to  release  all 
claim  for  the  rents  and  profits  thereof,  and 
praying  for  a  conveyance  of  the  Douglas 
•county  land  to  her  and  the  removal  of  the 
cloud  upon  her  title,  caused  by  the  deed  of 
assignment 

This  bill  is  set  out  in  htec  verba  in  the  bill 
in  the  present  case  and  is  followed  by  a 
statement  of  the  proceedings  under  it,  re- 
sulting in  a  decree  at  the  April  term,  1895, 
of  the  Douglas  county  circuit  court  dismiss- 


ing the  bill,  after  a  bearing  upon  the  plead- 
ings and  evidence,  and  an  affirmance  of  that 
decree  by  this  court  at  the  October  term, 
1898.  Godschalk  v.  Fulmer,  176  IlL  64,  51 
N.  E.  862.  The  plaintiff  in  error  bad  re- 
mained in  possession  during  the  pendency 
of  these  proceedings,  but  in  the  meantime 
default  was  made  in  the  payment  of  interest 
on  the  $2,200  mortgage  and  a  bill  was  filed 
to  foreclose  it  The  name  of  the  plaintiff  in 
error  not  appearing  of  record  In  connection 
with  the  title,  though  die  and  her  husband 
were  in  possession  of  the  land,  they  were 
not  made  parties  to  the  foreclosure  suit 
when  the  bill  was  filed.  A  decree  was  ren- 
dered foreclosing  the  mortgage,  the  premises 
were  sold  by  the  master,  and  a  deed  was 
made  to  the  assignee  of  the  purchaser,  who 
procured  a  writ  of  assistance  for  the  posses- 
sion of  the  land.  Before  the  execution  of 
the  writ,  the  original  bill  in  the  present  case 
was  filed  on  January  14,  1896,  and  a  pre- 
liminary injunction  was  obtained  restrain- 
ing the  sheriff  from  dispossessing  the  plain- 
tiff in  error.  This  preliminary  Injunction 
was  afterwards  dissolved,  and  in  December, 
1898,  the  writ  of  assistance  was  executed 
by  ejecting  the  plaintiff  in  error  from  the 
land. 

The  amended  bill,  to  wblcb  the  demurrer 
was  sustained,  was  filed  February  3,  1910. 
Besides  the  facts  which  have  been  already 
stated,  it  set  out  the  proceedings  in  the  fore- 
closure suit,  showing,  as  is  insisted  by  plain- 
tiff In  error,  that  the  court  had  no  Jurisdic- 
tion of  her  person,  and  the  decree  was  there- 
fore of  no  force  against  her.  It  also  set  out 
the  conveyances  whereby  defendant  in  error 
acquired  the  title  under  the  foreclosure  de- 
cree, and  various  proceedings  in  the  presoit 
case  from  the  filing  of  the  bill  on  January 
14,  1898,  to  the  filing  of  the  amended  bill  on 
February  3,  1910.  It  will  not  be  necessary 
to  make  any  further  reference  to  these  state- 
ments, because  we  hold  that  the  decree  dis- 
missing the  former  bill  filed  by  the  plaintiff 
in  error  was  an  adjudication  that  she  had 
no  interest  in  the  land  and  is  a  bar  to  her 
maintenance  of  this  suit 

The  only  substantial  difference,  if  it  may 
be  called  substantial,  between  the  averments 
of  the  present  bill  and  those  of  the  former 
bin  in  respect  to  the  equities  of  the  plaintiff 
in  the  land  as  against  her  brother,  is  in  the 
statement  of  the  agreement  or  understand- 
ing under 'which,  the  deed  was  made  to  the 
brother  In  1887.  The  statement  of  the  pres- 
ent bill  in  that  regard  has  been  given.  The 
statement  of  the  former  bill  was  that  the 
contract  for  the  purchase  of  the  land  was 
consummated,  and  in  consideration  of  an 
agreement  between  the  plaintiff  in  error  and 
the  said  Ruben  H.  Fulmer  the  deed  was 
taken  to  and  in  the  name  of  said  Fnlmer,  to 
be  by  him  held  in  trust  for  the  plaintiff  in 
error,  for  the  reason  that  there  were  fears 
that,  if  the  deed  were  taken  In  the  name  of 
the  plalnUff  in  error,  she  might,  through  the 
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Influence  of  ber  husband,  squander  and  lose 
the  farm  for  debts  made  by  her  husband, 
and  BO  it  was  agreed  that  the  deed  might  be, 
and  It  was,  taken  in  the  name  of  Ruben  H. 
Palmer,  to  be  by  him  held  in  trust  for  the 
plalntlfl  In  error  until  she  and  her  husband 
should  pay  ofT  the  trust  deed  lien  against  the 
lands  to  the  amount  of  $1,500  and  Interest 

The  present  bill  states  In  regard  to  the 
former  bill  that  It  Is  doubtless  true  that 
bad  a  demurrer  been  Interposed  to  the  bill 
of  complaint  It  would  have  been  dismissed 
upon  demurrer,  as  being  insufficient  upon 
which  to  base  a  decree  for  any  kind  of  re- 
lief ;  that  the  bill  of  complaint  was  not,  and 
could  not  pn^erly  be,  construed  as  a  bill 
to  oiforce  the  specific  performance  of  a  ver- 
bal contract  for  the  conveyance  of  land,  for 
tbe  reason,  among  others,  that  there  was  no 
claim  made  in  the  bill  of  complaint  that  the 
plalntltr  In  error  had  compiled  with  the  con- 
tract made  with  her  brother  In  reference  to 
paying  off  the  indebtedness  against  the  land ; 
and  that  there  was  no  averment  in  the  bill  of 
complaint  that  the  plaintiff  in  error  was 
ready  to  do  so,  and,  if  viewed  as  a  Mil  for 
the  spedflc  ];)erformance  of  a  verbal  con- 
tract for  tbe  conveyance  of  land,  the  bill 
was  not  sufficient,  on  its  face,  to  sustain  any 
decree  for  any  kind  of  relief  In  favor  of  the 
plaintiff  in  error,  and  that  the  decree  ren- 
dered in  said  cause  was  necessary  because  of 
defective  pleadings. 

Tbe  doctrine  of  res  Judicata  extends,  not 
only  to  the  questions  which  were  actually 
decided  in  the  former  case,  but  to  the  whole 
controversy— to  all  matters  properly  Involved 
which  might  have  been  raised  and  deter- 
mined, and  to  all  grounds  of  recovery  or  de- 
fense which  the  ipartles  might  have  present- 
ed, whether  they  did  so  or  not.  Tbe  rule  Is 
BO  stated  In  numerous  decisions,  and  the 
doctrine  applicable  to  this  case  is  thus  stated 
In  Henderson  v.  Henderson,  S  Elare,  115: 
"In  trying  this  question  I  believe  I  state  the 
rule  of  the  court  correctly,  that,  where  a 
given  matter  becomes  the  subject-matter  of 
litigation  in  and  of  adjudication  by  a  court 
of  competent  Jurisdiction,  the  court  requires 
the  parties  to  bring  forward  their  whole 
case,  and  wUI  not,  except  under  special  cir- 
cumstances, permit  the  same  parties  to  open 
the  same  subject  of  litigation  in  respect  to  a 
matter  which  might  have  been  brought  for- 
ward as  a  part  of  the  subject  in  contest,  but 
which  was  not  brought  forward  only  because 
they  have,  from  negligence,  Inadvertence,  or 
even  accident,  omitted  a  part  of  their  cause. 
Tbe  plea  of  res  Judicata  applies  not  only  to 
the  point  upon  which  the  court  was  required 
by  tbe  parties  to  form  an  opinion  and  pro- 
nounce a  Judgment,  but  to  every  point  which 
properly  belonged  to  the  subject  of  litigation, 
and  which  the  parties,  exercising  a  reason- 
able diligence,  might  have  brought  forward 
in  time."  Thi'  principle  "extends  not  only 
to  qneatlons  of  fact  and  law  which  were  de- 
cided in  tbe  former  suit,  but  also  to  the 


grounds  of  recovery  or  defense  which  might 
have  been  Imt  were  not  presented."  Town  of 
Belolt  V.  Morgan,  7  Wall.  619,  19  L.  BJd.  205. 
The  language  of  these  decisions  has  been 
quoted  as  announcing  tbe  true  doctrine  Id 
Lltch  V.  Clinch,  136  lU.  410,  26  N.  E.  679, 
and  Harmon  v.  Auditor  of  Public  Accounts, 
123  111.  122,  133,  13  N.  B.  161,  164,  5  Am.  St. 
Rep.  502.  In  the  latter  case  It  is  said:  "Nor 
is  such  former  Judgment  or  decree  conclusive 
only  as  to  questions  actually  and  formally 
litigated.  It  is  conclusive  as  to  all  questions 
within  the  issue,  whether  formally  litigated 
or  not"  In  Rogers  v.  HIgglns,  67  IlL  244, 
it  Is  said:  "When  the  complainant  before 
presented  bis  cause  of  action  before  the 
court,  he  should  have  brought  forward  and 
urged  all  the  reasons  which  then  existed  for 
the  support  of  It  The  controversy  cannot  be 
reopened  to  hear  an  additional  reaton  which 
before  existed  and  was  within  the  knowledge 
of  the  party.  In  support  of  the  same  cause  of 
action."  So  it  was  held  in  Bailey  v.  Bailey, 
116  111.  551,  4  N.  B.  394;  and  among  numer- 
ous other  cases  to  the  same  effect  may  be 
cited  Hamilton  v.  Quimby,  46  lU.  90;  Kelly 
v.  Donlln,  70  lU.  378;  Allen  v.  Haley,  169 
ni.  532,  48  N.  B.  478;  Terre  Haute  A  Indian- 
apolis Railroad  Co.  v.  Peoria  &  Pekin  Union 
Railway  Co.,  182  111.  601,  55  N.  B.  377; 
Harvey  v.  Aurora  ft  Geneva  Railway  Co.,  186 
111.  283,  57  N.  B.  857;  In  re  Northwestern 
University,  206  111.  64,  69  N.  B.  75. 

Tbe  issue  in  the  former  case  was,  as  in 
this,  the  equity  of  the  plaintiff  In  error  in 
the  Douglas  county  land  arising  out  of  her 
agreement  with  Ruben  H,  Fulmer.  She  knew 
what  that  contract  was  as  well  in  1893  as 
in  1898.  Nothing  affecting  her  rights  had 
occurred  except  the  subsequent  litigation.  It 
was  her  duty  to  have  presented  to  the  court 
all  the  right  and  title  she  had  to  the  property 
when  she  filed  the  first  bilL  Whether  the 
present  bill  be  regarded  as  presenting  any 
better  case  than  the  first  or  not,  tbe  plaintiff 
In  error  cannot  now  have  any  advantage  In 
a  second  suit  of  what  was  negligently  omit- 
ted from  the  fir3t,  or  of  any  claim  for  re- 
lief In  respect  to  her  equitable  rights  wblcb 
then  existed  but  was  not  presented. 

The  objection  that  the  first  bill  was  Insuffi- 
cient on  demurrer  and  would  not  have  sus- 
tained a  decree^  and  for  that  reason  is  not 
a  bar,  is  not  tenable.  It  Is  true  that,  re- 
garded as  a  bill  to  enforce  an  express  trust, 
the  suit  was  subject  to  the  defense  of  the 
statute  of  frauds.  It  Is  also  true  that  that 
defense  may  be  taken  by  demurrer  when  it 
appears  from  the  face  of  the  bill  that  tbe 
case  stated  is  within  the  statute.  Cloud  v. 
Greasley,  126  111.  813, 17  N.  B.  82G;  Dlcken  v. 
McKlnley,  163  lU.  318,  45  N.  B.  134,  54  Am. 
St  Rep.  471;  Gary  v.  Newton,  201  111.  170,  66 
N.  B.  267.  But  the  defense  that  a  contract 
is  not  In  writing  must  be  urged  in  the  trial 
court  If  not  insisted  upon  by  demurrer,  it 
must  b«  set  up  by  way  of  plea  or  answer. 
It  cannot  be  raised  for  the  first  time  on  ap-. 
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p«aL  Lear  t.  Chontean,  23  111.  39;  McGIure 
▼.  Otrldi.  118  111.  320.  8  N.  B.  784;  Flmacan 
T.  Kendlg,  100  IlL  lOa  It  a  default  be  suf- 
fered, the  defense  Sb  regarded  as  waived,  and 
a  decree  may  be  properly  rendered  In  accord- 
ance with  the  prayer  of  the  bill.  Boston  v. 
Nichols,  47  111.  863 ;  CUyton  t.  Lemen,  233 
lU.  435,  84  N.  B.  691.  The  dismissal  of  a 
bill  for  a  defect  going  to  the  Jurisdiction  of 
a  court  of  equity  does  not  constitute  a  bar  to 
another  bill  or  action  at  law.  Gage  t.  Ewlng, 
114  111.  15,  28  N.  E.  379;  Lundy  v.  Mason.  174 
lU.  505,  51  N.  E.  614.  But  this  rule  does  not 
apply  here,  for  the  case  presented  was  within 
the  Jurisdiction  of  equity,  and  U  wac  decided 
'«n  its  merits. 

The  decree  Is  affirmed. 

Decree  affirmed. 


(MT  in.  »(.) 

PBOPLB  ez  rd.  WIBS,  County  Treasarer.  y. 
BOWMAN. 

(Supreme  Court  of  Illinois.    Dec.  8,  1910.) 

1.  MnNIOIPAI,     CORFOBATIONS     (i     18*)  — BN- 

FOBcniBNi   or  Taxis  —  Vauoitt  or  Mu- 

niOIPAUTT   ImPOSINQ   TaZZS. 

The  regularity  of  the  organisation  of  a 
municipal  corporation  cannot  be  questioned  in 
proceeoings  to  collect  taxes  levied  by  the  cor- 
iwration,  though  the  objection  zoea  to  the  ju- 
riadiction  of  the  tribunal  throuen  whose  agency 
the  organisation  is  effected. 

[Bid.  Note.— For  other  caaea,  see  Municipal  Cor- 
porationa,  Gent.  Dig.  §S  41-44 ;  Dec.  Dig.  §  18.*] 

2.  Hkai,th  <i  4*)— E<NroBciHENT  or  Taxes— 
VAunmr  of  Uuhicipalitt  Imposino 
Taxes. 

Where  there  is  an  attempt  to  onanise  a 
aanitary  district  under  Act  May  17,  1907 
<Hurd'8  Rev.  St  1009,  c.  42),  authorising  the 
creation  of  sanitary  districts,  and  a  user  of  the 
franchises  of  such  a  district,  there  is  an  acting 
de  &cto  corporation,  and  its  existence  and  au- 
thority to  exercise  the  powera  conferred  by 
•tatute  may  not  be  questioned  in  an  action  by 
it  for  delinquent  taxes  levied  by  it. 

[Bd.  Note.— For-otber  cases,  see  Health,  Dee. 
Dig.  i  4.*] 
8.  Statutes  (|  285*)— BtcAomBHT— Leoisla- 

TIVB    JOURNAI^. 

The  court  in  determining  whether  a  stat- 
ute has  been  enacted  in  accordance  with  the  Con- 
stitution may  go  behind  the  printed  statute  and 
the  enrolled  act,  and  examine  the  journal  of 
either  house  of  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  if  17.  27,  384,  385;  Dec.  Dig.  | 
285.*] 

4.  STATCTES  a  286*)— IAGISI.ATIVK  Jotthnaxs 
— COROLUSIVBHESS. 

The  journals  of  the  Senate  and  House,  ac- 
cepted as  containing  a  true  record  of  the  pro- 
ceedings of  the  bouses,  must  show  on  their  face 
a  compliance  with  ever^  requirement  of  the 
Constitution,  from  the  introduction  of  a  bill 
until  its  final  passage,  or  the  bill  will  not  be  a 
law,  and  the  silence  of  a  journal  of  either  house 
as  to  anything  required  to  be  shown  is  evidence 
«f  Its  nonexbtence. 

[Eid.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  386;   Dec.  Dig.  i  286.*] 

5.  Statutes   (|   286*)— E}NACTKBNT^LEaiSLA- 

TIVE    JOUBWALS. 

A  senate  journal  showing  that  a  bill  was 
read  a  third  time,  and  that   on  the  question. 


"ShaU  this  biU  passr  It  was  decided  in  the 
affirmative  by  yeas  34,  followed  by  the  namca 
of  34  senators,  shows  the  passage  of  the  act 
in  accordance  with  the  Constitution,  since  the 
failure  of  the  journal  to  show  any  negative 
votes  is  a  showing  that  the  bill  was  passed  by 
vote  of  34  yeas  and  no  nays. 

[Bd.    Note.— For   other   cases,    see   StatntesL 
Cent  Dig.  I  386;    Dec.  Dig.  i  286.*] 

6w  STATDTSS    (I    107*)— TlTLB— GOKSTITUTIOH- 

AI.  Pbovisions. 

An  act  may  contain  many  provisions  and 
details  for  the  accomplishment  of  the  legislative 
puriiose.  and,  where  they  legitimately  tend  to 
effectuate  that  object,  the  act  is  not  violative 
of  the  Constitution,  that  no  act  shall  embrace 
more  than  one  subject  which  shall  be  axpressed 
in  tiie  title. 

[Eid.   Note.— Fw   other   casiss,    see    Statutes, 
Cent  Dig.  U  121-134;  Dec  Dig.  f  107.*] 

7.  Statotes   (I   107*)— Tmj»— OoHSTrrnnow- 
^x.  Provisions 

Act  May  17,'  1907  (Kurd's  Kev.  St  1909. 
c.  42).  authorizing  the  creation  of  sanitary  dis- 
tricts in  certain  localities,  and  'to  drain  and 
protect  the  same  from  overflow  for  sanitary 
purposes,  does  not  violate  the  Constitution  that 
no  act  shall  embrace  more  ttian  one  subject 
because  none  of  its  provisions  are  foreign  to 
the  purpose  of  providing  for  the  public  health 
and  safety  by  the  inauguration  of  a  general 
system  of  drainage  for  sanitary  purposes. 

[Ed.    Note.— For  other   cases,    see    Statutes, 
Cent  Dig.  ff  121-134;  Dec.  Dig.  f  107,*] 

8.  Health  (I  4*)  —  Cbeation   or  Saritabt 

DISTBICTS— STATtTTES. 

Act  May  17,  1907  {Hard's  Rev.  St  1900. 
c,  42)  providing  for  the  creation  of  sanitary 
districts  for  the  preservation  of  the  public 
health  and  safety,  authorizes  the  formation  of 
sanitary  districts  for  the  protectian  of  the  pub- 
lic health  and  safety,  as  distinguished  from  the 
organization  of  drainage  districts  for  agricul- 
tural purposes,  and  the  act  is  not  within  Const 
art.  4,  I  31,  authorising  the  passage  of  laws 
for  the  construction  of  drains  by  special  aa« 
sessments  for  property  benefited. 

[E<d.  Note.— For  other  cases,  see  Health,  Cent 
Dig.  18;    Dea  Dig.  (  4.*] 

9.  Statutes  (|  77*)^Speoiai.  STAxinBs— Va« 

LIDITT. 

Act  May  17,  1907  (Hurd's  Rev.  St  1909, 
c.  42),  authorising  the  creation  of  sanitary  dis- 
tricts, does  not  on  its  face  purport  to  t>e  a  local 
or  special  statute,  and,  though  construed  to  be 
such,  it  is  not  in  conflict  with  Const  art  4,  I 
22,  prohibiting  the  passage  of  local  or  special 
laws  in  enumerated  cases  not  including  sani- 
tary or  drainage  districts. 

[EU.    Note.— For   other   cases,    see    Statutes, 
Dec  Dig.  i  77.*] 

10.  CONSTITUTIONAI.    LAW    (|    53*)— LKOISLA- 

TivE  Powebs— Invasion  or  Judioiax.  Pow- 

KB. 

A  provision  In  a  statute  which  declares 
what  the  statute  is  intended  to  express  does 
not  violate  Const  art.  3,  as  interfering  with 
the  right  of  the  courts  to  construe  statutes. 

[E2d.    Note.— For   other   cases,   see   Constitu- 
tional Law,  Cent  Dig.  |  51 ;   Dec  Dig.  i  53.*] 

11.  Health   (I    4*)  — Sanitabt    Dmtbicts— 
Pbocbsdinos   roB   Bstablishkeni  —  StAX- 

UTES. 

The  Legislature  In  authorizing  the  creation 
of  a  sanitary  district  for  the  preservation  of 
the  public  health  and  safety  may  declare  what 
officers  shall  manage  its  affairs,  and  how,  when, 
and  by  whom  they  shall  be  elected  or  appoint- 
ed, and  may  change  the  mode  of  appointment 
at  its  pleasure,  and  it  need  not  provide  that 
the  trustees  of  a  district  shall  be  elected  at  the 
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■Bme  time  or  in  the  same  manner  aa  the  offi- 
cers of  other  mnnidpalities  are  ^ected.  ■ 

[Ed.  Note.— Per  other  caaes,  see  Health,  Dec 
Dig.  I  4.»] 
32.  DSAINS   (§   18»)— Hbalth   ({  4*)— Dbain- 

AOK    AND    SaRITABT   DISTRIOTS— NaTUBI. 

Drainage  and  eanitary  districts,  created  as 
authorized  by  law,  are  municipal  corporations, 
and  merely  parts  of  the  machinery  for  carrying 
on  the  af&irs  of  the  state;  they  exist  only  for 
public  pnrposes  and  possess  no  powers  except 
SQch  as  are  given  them  for  public  or  political 
purirases,  and  the  Legislature  may  regulate  and 
control  them,  their  franchises  and  their  funds, 
and  alter,  modify,  or  abolish  them  at  pleasure, 
provided  their  property  Is  not  diverted  from 
the  uses  and  objects  for  which  it  was  given  or 
acquired. 

[Bd.  Note. — For  other  cases,  see  Drains,  Dec. 
Diig.  i  13;*   Health,  Dec  Dig.  |  4.*] 

13.  M0RICIPAL  GOBPOBATIORa  (|  8*)— POWBB 

TO  Cbeate. 

The  Le^slatnre  in  exercising  its  i>ower  to 
create  municipal  corporations  may  authorize 
the  organisation  of  such  cori)«rations  with  i)ow- 
ei8  of  taxation  for  corporate  purposes,  and  is 
not  limited  by  the  boundaries  of  pre-existing 
corporations  or  comiielled  to  adopt  their  cor- 
porate authorities,  nor  prohibited  from  endow- 
ing them,  when  created,  with  all  the  attributes 
of  other  pre-existing  corporate  authorities, 

[Ed.   Note.— For  other  cases,  see  MunidiMd 
Corporations,  Dec  Dig.  g  3.*] 

14.  Dbains  (I  13*)— Hkalth  (I  4*)- POWEBS 
TO  Cbbatc  Distbiots. 

The  LiegiBlature  may  authorize  the  forma- 
tion of  two  municipal  corporations  in  the  same 
territory  at  the  same  time  for  different  pni^ 
poees,  and  may  authorize  them  to  co-operate, 
ao  far  as  may  be  consistent  with,  or  desirable 
for,  the  accomplishment  of  their  respective  pur- 
poses, or  may  authorize  the  organization  of  a 
sanitary  district  to  include  drainage  districts 
already  organized,  and  there  is  no  limitation 
on  the  power  of  the  Iiegislatnre  to  compel  the 
sanitary  district  to  take  and  pay  for  the  levees 
and  drains  within  its  territory,  or  to  'compel 
the  drainage  districts  to  surrender  soch  levees 
and  drains  to  the  sanitary  district  so  long  as 
the  nse  of  such  levees  and  drains  for  the  pur- 
poses for  which  they  were  constructed  is  not 
unpaired. 

[Ed.  Note. — For  other  cases,  see  Drains,  Dec 
Dig.  S  13:»    Health,  Dec  Dig.  {  4.*] 

15.  Healtb  (f  4*)— Ebtablishuknx  or  Sari- 
TABT  DiSTBiCTS— Statutes— Validitt. 

Act  May  17,  1907  (Hurd's  Rev.  St.  1909, 
c.  42)  $  24  providing  that  in  case  any  sanitary 
district,  organized  under  the  act,  shall  include 
any  drainage  district,  orj^anized  under  the  laws 
of  the  state,  having  drains  conducive  to  sani- 
tary purposes,  the  drainage  district  shall  be 
paid,  on  such  terms  as  may  be  agreed  on,  the 
reasonable  cost  or  value  of  such  drains,  etc,  is 
not  invalid  as  requiring  a  sanitary  district  to 
take  and  pay  for  the  drains  of  any  drainage 
district  included  in  the  sanitary  district,  be- 
cause it  merely  confers  on  the  sanitary  dis- 
trict authority  to  acquire  the  drains  of  the 
-drainage  district  when  conducive  to  sanitary 
purposes,  and  recognizes  that  the  purpose  of 
the  two  classes  of  districts  are  different,  and 
whether  the  works  of  the  drainage  district  may 
be  conducive  to  sanitary  purposes  Is  for  the 
-consideration  of  the  sanitary  district,  and  it 
may  take  the  drains  of  the  drainage  district 
and  pay  the  value  thereof  not  less  than  the  un- 
paid indebtedness  incurred  in  constructing  them. 
[Ed.  Note.— For  other  cases,  see  Health,  Dec 
Dig.  i  4.»] 

Appeal  from  St.  Clair  County  Conrt;  Frank 
Perrtn,  Judge. 


Action  by  the  People,  on  the  relation  of 
John  J.  Wies,  County  TreaBurer  and  Col- 
lector of  Taxes,  against  Walter  J.  Bowman. 
From  a  Judgment  for  delinquent  taxes,  de- 
fendant appeals.    Affirmed. 

Turner  &  Holder,  J.  M.  FreelB,  and  Whlt- 
nel,  Browning  &  GiUesple,  for  appellant 
F.  J.  Tecklenberg,  State's  Atty.  (A.  B.  Da- 
vis, J.  B.  Hamlin,  and  Dan  McUIynn,  of 
counsel),  for  appellee. 

DUNN,  J.  This  appeal  is  from  a  Judg- 
moit  recovered  against  the  appellant's  proi>- 
erty  for  delinquent  taxes  levied  by  the  East 
Side  Levee  &  Sanitary  District,  daiming 
to  be  a  municipal  corporation  organized  nn- 
der  the  act  of  May  17,  1907,  entitled  "An 
act  to  create  sanitary  districts  In  certain 
localities  and  to  drain  and  protect  the  same 
from  overflow  for  sanitary  purposes." 
Hurd's  Rev.  St  1909,  p.  923. 

It  will  not  be  necessary  to  mention  Jn  de- 
tail the  numerous  objections  filed  In  tbe 
county  court  Those  urged  here  resolve  them- 
aelves  into  an  attack  upon  the  existence  of 
tbe  East  Side  Levee  &  Sanitary  District  be- 
cause, first,  I  the  act  under  which  it  purports 
to  be  organized  was  not  passed  in  a  consti- 
tutional manner  by  the  Legislature;  sec- 
ond, the  act  is  unconstitutional;  third,  the 
proceedings  by  which  the  organization  of  tbe 
district  Is  claimed  to  have  been  accomplished 
were  so  irregular  tliat  tbe  county  Judge  and 
the  board  of  commissioners  provided  for  by 
the  act  never  obtained  Jurisdiction  In  the 
matter,  the  elections  held  were  void,  and  no 
organization  was  or  could  be  effected  by 
those  proceedings. 

In  regard  to  the  last  class  of  objections 
It  may  be  said  that  they  cannot  be  considered 
in  a  case  of  the  character  of  this.  If  it  be 
conceded  that  tbe  act  is  valid,  then  the  regu- 
larity of  the  proceedings  by  which  the  or- 
ganization of  a  municipal  corporation  Is  at- 
tempted cannot  be  drawn  in  question  In  a 
proceeding  to  collect  taxes  levied  by  such 
corporation,  even  though  the  objection  goes 
to  the  Jurisdiction  of  the  tribunal  through 
whose  agency  the  organization  Is  efCected. 
It  Is  not  controverted  that  a  petition  was 
presented  to  the  county  Judge  of  St  Clair 
county  to  submit  to  a  vote  the  question 
whether  certain  territory  should  be  organiz- 
ed under  the  act  in  questiqn  as  a  sanitary 
district;  that  be  called  to  his  assistance  a 
circuit  Judge  and  the  county  Judge  of  Madi- 
son county;  that  the  board  thus  constituted 
fixed  the  boundaries  of  the  proposed  district ; 
that  at  an  election  called  for  the  purpose  a 
majority  of  votes  was  cast  for  tbe  sani- 
tary district;  that  trustees  were  elected 
at  a  later  election,  and  that  the  East  Side 
Levee  &  Sanitary  District  has  ever  since 
assumed  to  be  lawfully  Incorporated,  and 
has  exercised  the  privileges  and  franchises 
of    a    municipal    corporation.    An    attempt 
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was  tbns  made  to  follow  each  step  required 
by  the  statute.  Section  3  of  the  act  pro- 
vides that  If  a  majority  of  the  votes  cast 
shall  be  In  favw  of  the  lncori)oratlon  of 
the  proposed  sanitary  district,  the  district 
Shan  thenceforth  be  deemed  an  organized 
sanitary  district  under  the  act  By  these 
proceedings  a  corporation  was  professedly 
brought  Into  existence  with  all  the  powers 
conferred  by  statute.  There  was  a  law  an- 
thorlzlng  the  organization  of  a  sanitary 
district  There  was  an  attempted  organiza- 
tion and  a  user  of  the  franchises  of  such  a 
district  There  being  thus  an  acting  de  fcu;to 
corporation,  it  is  clearly  not  admissible  In 
this  form  of  action  to  question  the  exist- 
ence of  the  corporation  or  Its  authority  to 
exercise  the  powers  conferred  by  statute 
upon  such  corporations.  Blake  v.  People, 
109  ni.  B04;  Trumbo  v.  People,  75  111.  661; 
People  V.  Newberry,  87  111.  41;  Osbom  v. 
People,  108  ni.  224;  People  v.  Dyer,  205  HI. 
57S,  69  N.  B.  70;  People  v.  Pederson,  220 
lU.  654,  77  N.  E.  251. 

For  the  same  reason  that  the  regularity  of 
the  Incorporation  cannot  be  inquired  into, 
the  evidence  In  regard  to  the  sanitary  pur- 
poses of  drainage  district  No.  1  and  of  the 
Outlet  Sewer  District  of  EJast  St  Louis,  and 
in  regard  to  the  sanitary  conditions  in  and 
around  the  city  of  East  St  Louis,  was  prop- 
erly rejected.  Such  evidence  merely  went  to 
the  legality  of  the  organizatitm,  and  was  in- 
competent for  that  reason. 

The  Journal  of  the  Senate  of  the  Forty- 
Fifth  General  Assembly  was  produced  In 
evidence  for  the  purpose  of  showing  that 
the  act  was  not  passed  in  the  Senate  in  the 
manner  required  by  the  Constitution.  The 
Journal  shows  that  the  bill  was  read  a  third 
time,  "and  the  question  being,  'Shall  this 
bill  pass?'  It  was  decided  in  the  affirmative 
by  the  following  vote:  Yeas  34.  The  fol- 
lowing voted  In  the  affirmative,"  followed 
by  the  names  of  34  senators.  The  Constitu- 
tion requires  the  vote  upon  the  final  pas- 
sage of  all  bills  to  be  by  yeas  and  nays  and  to 
be  entered  upon  the  Journal.  The  objection 
made  is  that  the  nay  votes  are  not  entered 
upon  the  Journal,  and  It  Is  not  expressly  stat- 
ed that  there  were  none.  It  Is  competent  to 
go  behind  the  printed  statute  book  and  the 
enrolled  act  and  to  show  by  the  Journal  of 
either  branch  of  the  Legislature  that  the 
act  was  not  passed  In  the  mode  prescribed 
by  the  Constitution.  The  Journals  of  the 
Senate  and  House  of  Representatives  must 
be  accepted  as  containing  a  true  record  of 
the  proceedings  of  those  bodies.  They  must 
show  on  their  face  a  compliance  with  every 
requirement  of  the  Constitution,  from  the 
introduction  of  a  bill  until  its  final  pas- 
sage, or  it  will  not  become  a  law.  The  si- 
lence of  the  Journal  as  to  anything  required 
to  be  shown  is  evidence  of  its  nonexistence. 
Spangler  v.  Jacoby,  14  lU.  297,  68  Am.  Dec. 
571;  People  v.  Stame,  33  m.  121,  85  Am. 
Dea  848;    Eyan  v.  Lynch,  68  111.  160.     If 


the  Journal  falls  to  show  anything  which. 
If  It  had  occurred,  should  have  appeared  on 
the  Journal,  the  failure  of  the  Journal  to 
show  It  is  evidence  that  it  did  not  occur. 
If  there  had  been  any  negative  votes  upon 
the  passage  of  the  bill  in  question  they  should 
have  been  recorded  in  the  Journal.  The 
fact  that  none  are  recorded  is  evidence  that 
there  were  non&  The  efliect  of  the  record 
In  the  Journal  Is  that  the  bill  was  passed  by 
a  vote  of  34  yeas  and  no  nays. 

It  Is  insisted  that  the  act  vlcriates  the  con- 
stitutional requirement  that  no  act  shall  em- 
brace more  than  one  subject  which  shall  be 
expressed  in  the  title.  It  is  said  that  the  act 
includes  the  subjects  of  levees,  drainage,  the 
taking  control  of  other  drainage  districts 
and  the  maintenance  of  a  police  force.  All 
these  subjects  are  dealt  with  In  the  act,  but 
only  in  a  manner  subsidiary  to  the  general 
purpose  of  the  act  which  is  indicated  by  its 
title.  The  legislation  Is  not  incongruous  but 
is  reasonably  connected  with  the  subject 
mentioned  In  the  title.  An  act  may  contain 
many  provisions  and  details  for  the  accom- 
plishment of  the  legislative  purpose,  and  if 
they  legitimately  tend  to  effectuate  that  ob- 
ject the  act  is  not  contrary  to  the  constitu- 
tional provision.  People  v.  McBrlde,  234  111. 
146,  84  N.  El  865,  123  Am.  St  Rep.  82;  Meul 
V.  People,  108  lU.  258,  64  N.  E.  1106;  Town 
of  Manchester  v.  People,  178  111.  286,  62  N. 
E.  964.  None  of  the  objects  mentioned  can 
be  said  to  be  foreign  to  the  purpose  of  pro- 
viding for  the  public  health  and  safety  by 
the  prevention  of  overflow,  the  Inauguration 
of  a  general  system  at  drainage  for  sanitary 
purposes,  and  making  provision  for  the  pro- 
tection of  the  levees,  ditches,  and  other  Im- 
provements which  might  be  constructed. 

It  is  contended  that  the  act  has  for  its 
main  purpose  the  drainage  of  lands;  that  the 
sanitary  puri)oses  are  merely  incidental;  that 
the  drainage  designed  by  the  act  to  be  ac- 
complished can  only  l>e  done,  under  the  Con- 
stitution, by  special  assessment  and  that 
since  the  act  makes  no  provision  for  a  special 
assessment  but  provides  only  for  the  levy  of 
a  general  tax.  It  is  unconstitutional.  The 
act  purports.  In  its  title,  to  authorize  the 
creation  of  sanitary  districts  for  sanitary 
purposes  only.  It  provides  for  their  organi- 
zation only  in  contiguous  territory  within 
two  counties,  including  two  or  more  Incorpo- 
rated cities,  and  having  a  population  of  not 
less  than  25,000,  which  is  subject  to  overflow 
from  a  river  or  tributary  thereof,  and  in 
which  the  maintenance  of  one  or  more  levees 
for  protection  against  overflow  and  a  new  or 
improved  outlet  for  drainage  will  conduce  to 
the  preservation  of  the  public  health  and 
safety.  The  necessity  to  the  public  health  of 
protection  against  the  after-effects  of  great 
floods  under  the  circumstances  indicated  is 
manifest  as  well  as  the  difficulty  of  obtain- 
ing the  concert  of  action  necessary  to  secure 
such  protection.    We  may  take  notice  that  at 
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the  time  this  act  waa  passed  East  St  lioolis 
was  a  city  whose  popnlatlon  exceeded  SO,- 
000  .■  that  other  cities  existed  within  the 
bboiidarles  of  the  East  Side  Levee  &  8an- 
itar/  District,  and  that  the  entire  population, 
nrlian  and  niral,  approached  100,000.  We 
may  also  recognize  the  recurrent  floods  to 
which  that  territory  has  been  subject,  with 
the  attendant  dangers,  and  the  necessity  for 
protection  against  them,  both  in  the  city  and 
country.  That  It  was  competent  for  the  Leg- 
islature to  authorize  the  formation  of  a  mu- 
nicipal corporation  to  have  charge  of  the 
work  of  derlslng,  constructing,  and  maintain- 
ing a  system  of  levees  and  drainage  for  the 
parx)ose  of  furnishing  the  protection  needed 
Is  undeniable,  and  it  Is  obvious  that  such  a 
woric  is  distinct  from  that  of  drainage  for 
agricultural  purposes. 

It  is  further  objected  that  If  not  a  drain- 
age act,  subject  to  the  provisions  of  section 
31  of  article  4  of  the  CJonstltution,  the  act 
is  obnoxious  to  section  22  of  article  4.  That 
section  prohibits  the  Legislature  from  passing 
local  or  special  laws  In  certain  enumerated 
cases.  Counsel  have  not  mentioned  the  par- 
ticular prohibition  which  applies  to  this  case^ 
and  we  have  not  discovered  It.  The  act,  on 
its  face,  does  not  purport  to  be  local  or  spe- 
cial. We  do  not  decide,  and  have  not  con- 
sidered, whether  it  is  so  or  not.  If  it  be  con- 
ceded that  it  is  local  or  special,  neither 
drainage  districts  nor  sanitary  districts  are 
wltlitn  the  prohibition  of  the  section  of  the 
Constitution  referred  to.  Owners  of  Lands 
T.  People,  113  111.  296;  Wilson  v.  Board  of 
Trustees,  133  111.  443,  27  N.  E.  208. 

Section  28  of  the  act  Is  as  follows:  "The 
provisions  of  this  act  shall  never  be  con- 
strued as  authorizing  any  levee  or  drainage 
system  for  agricultural  or  mining  purposes, 
but  shall  be  liberally  construed  for  the  pre- 
vention of  overflows  and  drainage  of  lands 
for  sanitary  purposes,  within  any  sanitary 
district  organized  heretmder:  Provided, 
nothing  herein  contained  shall  be  held  to 
constitute  a  contract  between  the  State  and 
any  municipal  corporation  organized  hereun- 
der, or  to  prevent  the  alteration,  amendment 
or  repeal  of  this  act,  or  of  any  amendment 
thereof,  at  any  time  hereafter."  It  Is  con- 
tended that  this  section  violates  article  3  of 
the  Constitution  because  it  Interferes  with 
the  light  of  the  courts  to  construe  the  stat- 
ute;. It  is  certainly  not  unconstitutional  for 
the  Legislature  to  Insert  In  an  act  a  state- 
ment of  what  it  Is  Intended  to  express. 

It  is  urged  tliat  the  act  is  unconstitutional 
because  it  provides  for  a  special  election  that 
is  local.  The  Legislature,  in  authorizing  the 
district  to  be  created,  had  the  right  to  de- 
clare what  officers  should  manage  its  affairs, 
and  how,  when,  and  by  whom  they  should  be 
elected  or  appointed,  and  it  may  change  the 
mode  of  appointment  at  its  pleasure.  People 
V.  Nelson,  183  111.  566,  27  N.  E.  217;  Plum- 
mer  v.  Zost,  144  111.  68,  33  N.  B.  101,  19  L. 


R.  A.  110;  People  v.  Olson,  245  HI.  288,  92 
N.  B.  167.  It  was  not  necessary  that  the 
trustees  should  be  elected  at  the  same  time 
or  In  the  same  manner  as  the  officers  of 
other  municipalities  are  elected.  It  was  com- 
petent for  the  Legislature  to  determine  that 
question,  and  direct  that  the  officers  of  this 
particular  class  of  municipal  corporations 
should  be  elected,  not  in  accordance  with  the 
provisions  of  the  general  ballot  act  or  under 
the  supervision  of  city  election  commission- 
ers, but  in  accordance  with  the  requirements 
of  the  statute  In  reference  to  the  election  of 
officers  in  newly  organized  cities,  as  provided 
In  section  8  of  chapter  24  of  the  Revised 
Statutes,  and  this  was  done. 

It  is  Insisted  that  section  24  of  the  act  is 
unconstitutional  because  it  requires  any  san- 
itary district  organized  under  the  act  to  take 
and  pay  for  the  levees,  drains  and  ditches  of 
any  drainage  district  included  within  the 
limits  of  such  sanitary  district,  and  that  the 
remainder  of  the  act  cannot  be  sustained 
without  that  section.  The  section  is  as  fol- 
lows: "In  case  any  sanitary  district  organ- 
ized hereunder,  shall  Include  within  its  lim- 
its, In  whole  or  in  part,  any  drainage  dis- 
trict or  districts  organizeid  under  the  laws  of 
this  state  having  levees,  drains  or  ditches 
which  are  conducive  to  sanitary  purposes, 
snch  drainage  district  or  districts  shall  have 
paid  and  reimbursed  to  it  or  them,  upon  such 
terms  as  may  be  agreed  upon  by  its  or  their 
corporate  authorities  and  the  board  of  trus- 
tees of  said  sanitary  district,  the  reasonable 
cost  or  value  of  such  levee,  drains  or  ditches, 
which  valuation  sliall  In  no  case  be  fixed 
at  less  than  any  unpaid  indebtedness  incur- 
red by  such  district  or  districts  In  construct- 
ing the  same.  UpMi  such  payment  being 
made,  the  sanitary  district  shall  have  the 
right  to  appropriate  and  use  such  levees, 
drains  or  ditches,  or  any  part  thereof,  as  it 
may  desire,  for  or  in  connection  with  any 
Improvements  authorized  by  this  act,  and  for 
or  In  connection  with  the  purposes  for  which 
said  sanitary  district  is  organized:  Provid- 
ed, no  such  levee,  drain  or  ditch  shall  be  de- 
stroyed, removed  or  otherwise  so  used  as  to 
impair  its  usefulness  for  the  purposes  for 
which  the  same  was  constructed,  without  the 
consent  of  the  corporate  authorities  of  such 
drainage  district.  In  case  the  board  of  trus- 
tees of  said  sanitary  district  and  the  corpo- 
rate authorities  of  any  such  drainage  district 
shall  be  unable  to  agree  upon  the  compensa- 
tion to  be' paid  or  reimbursed  to  such  drain- 
age district,  the  same  may  be  ascertained 
and  enforced  by  any  proper  proceeding  in 
any  court  of  competent  Jurisdiction." 

Counsel  for  appellant  do  not  indicate  the 
particular  provision  of  the  Constitution  which 
this  section  Is  supposed  to  violate.  Their 
position  is,  that  it  requires  the  sanitary  dis- 
trict to  purchase  and  pay  for  the  levees, 
drains,  or  ditches  of  all  drainage  districts 
previously  organized  In  the  territory  of  the 
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■anltary  district,  and  fo  take  cbarge  of  the 
local  drainage,  to  expend  money  raised  by 
general  taxation  In  paying  for  improyementa 
wblch  have  been  constructed  by  special  as- 
sessment and  wbldi  specially  benefit  the  prop- 
erty assessed,  and  to  expend  money  raised 
by  general  taxation  In  paying  the  whole  in- 
debtedness of  a  drainage  district  of  which 
only  a  part  is  within  the  limits  of  the  san- 
itary district  If  this  position  is  correct  it 
does  not  follow  that  the  Legislature  has  ex- 
ceeded Its  constitutional  power.  The  sani- 
tary district  and  the  drainage  districts  are 
all  municipal  corporations  and  creatures  of 
the  Leglslaturfe  By  their  incorporation  they 
acquire  no  contract  rights.  They  are  merely 
parts  of  the  machinery  employed  In  carrying 
on  the  affairs  of  the  state.  They  exist  only 
for  public  purposes,  and  possess  no  powers 
except  such  as  are  given  them  for  public  or 
political  purposes.  The  Legislature  has  the 
right  at  all  times  to  regulate  and  control 
them,  their  franchises  and  their  funds,  and 
to  alter,  modify,  or  abolish  them  at  pleasure, 
80  that  their  property  is  not  diverted  from 
the  uses  and  objects  for  which  it  was  given 
or  purchased.  Bush  y.  Shlpman,  4  Scam.  186 ; 
Comity  of  Richland  v.  Ck>unty  of  Lawrence, 
12  111.  1;  Trustees  of  Schools  ▼.  Tatman,  13 
IlL  27.  The  Constitution  contains  no  pro- 
hibition against  the  creation  by  the  Legis- 
lature of  every  conceivable  description  of  cor- 
porate authorities,  and  the  endowment  of 
them,  when  created,  with  all  the  faculties 
and  attributes  of  other  pre-existing  corpo- 
rate authorities.  People  v.  Salomon,  61  111. 
37.  Nor  is  the  General  Assembly,  In  exer- 
cising Its  power  to  authorize  the  organiza- 
tion of  municipal  corporations  with  powers 
of  taxation  for  corporate  purposes,  limited 
by  the  boundaries  of  pre-existing  corporations 
or  compelled  to  adopt  their  corporate  author- 
ities. Owners  of  Lands  v.  People,  supra; 
Bntz  ▼.  Kerr,  123  111.  659, 14  N.  B.  671.  The 
burden  of  constructing  and  maintaining  high- 
ways or  bridges  and  the  support  of  paupers 
may  be  Imposed  upon  certain  classes  of  ma- 
nl<jpal  corporations  and  afterward  changed 
and  Imposed  upon  others,  within  the  dis- 
cretion of  the  (General  Assembly.  Seagraves 
T.  City  of  Alton,  IS  111.  368;  Town  of  Fox 
▼.  Town  of  Kendall,  97  HI.  72;  Sangamon, 
County  V.  City  of  Springfield,  6S  111.  66 ;  Lo- 
gan County  T.  City  of  Lincoln,  81  111.  166; 
Board  of  Sapervlsors  t.  People,  110  III.  611. 
"And,  in  general,  in  the  absence  of  consti- 
tutional restraint,  it  has  been  held  that  the 
General  Assembly  may  create,  .annul,  and 
change  municipal  corporations,  and  control 
and  dispose  of  their  property  as  to  it  shall 
seem  most  in  consonance  with  the  pnbllc  wel- 
fare." Wilson  ▼.  Board  of  Trustees,  supra. 
WhOe  two  municipal  corporations  cannot 
have  Jurisdiction  and  control,  at  one  time,  of 
the  same  territory  for  the  same  purpose,  no 
constltntlonal  objection  exists  to  the  power 
of  the  Legislature  to  authorise  the  formation 
of  two  municipal  corporations  In  the  same 


territory  at  the  same  time  for-  dlfferoat  pur- 
poses, and  to  authorize  them  to  co-operate, 
BO  far  as  co-operation  may  be  consistent  with, 
or  desirable  for,  the  accomplishment  of  their 
respective  purposes.  The  Legislature  has 
seen  fit  to  authorize  the  organization  of  a 
sanitary  district  which  may  include  drainage 
districts  already  organized,  and  we  are  aware 
of  no  constitutional  prohibition  of  such  ac- 
tion. Section  24  is  intended  to  provide  a 
method  of  harmonizing  the  action  of  the  two 
classes  of  corporations  or  of  acquiring  the 
works  of  the  drainage  district  by  the  sanitary 
district  No  limitation  exists,  within  our 
knowledge,  upon  the  power  of  the  Legisla- 
ture to  compel  the  sanitary  district  to  take 
and  pay  for  the  levees  and  drains  within  its 
territory,  or  to  compel  the  drainage  districts 
to  surrender  such  levees  and  drains  to  the 
sanitary  district,  so  long  as  the  use  of  sncb 
levees  and  drains  for  the  purpose  for  which 
they  were  constructed  is  not  impaired. 

We  do  not  however,  agree  with  counsel 
that  the  section  in  question  requires  the  san- 
itary district  to  take  and  pay  for  the  levees, 
drains,  and  ditches  of  all  drainage  districts 
within  its  limits.  It  was  Intended  only  to 
confer  upon  the  sanitary  district  authority 
to  acquire  the  levees,  drains,  and  ditches  of 
the  drainage  district  when  conducive  to  san- 
itary purposes.  It  recognizes  that  the  pur- 
poses of  the  two  Classes  of  districts  are  dif- 
ferent The  works  of  the  drainage  district 
may  or  they  may  not  be  conducive  to  san- 
itary purposes.  They  may  or  may  not  be 
capable  of  use  for  the  purposes  of  the  san- 
itary district  without  impairing  their  useful- 
ness for  the  purpose  for  which  they  were  con- 
structed. These  circumstances  are  for  the 
consideration  of  the  sanitary  district  and  it 
may,  if  deemed  advisable,  take  the  levees, 
drains,  and  ditches  of  the  drainage  district 
in  which  case  the  drainage  district  shall  be 
paid  the  cost  or  value  thereof,  but  in  no  case 
less  than  any  unpaid  indebtedness  of  the  dis- 
trict incurred  in  constructing  them.  It  Is 
true  that  the  funds  of  the  sanitary  district 
are  raised  by  general  taxation,  and  if  used 
in  the  payment  of  the  cost  of  the  levees, 
drains  and  ditches  appropriated,  will  go  to 
pay  for  improvements  paid  for  by  special  as- 
sessment and  may,  in  part  relieve  lands  out- 
side the  district  of  an  indebtedness  incurred 
in  their  construction.  If  the  levees,  drains 
and  ditches  are  appropriated  for  the  use  of 
the  sanitary  district  the  sanitary  district 
ought  to  pay  for  them,  and  the  property  with- 
in the  sanitary  district  which  bad  been  spe- 
cially assessed  will  pay  its  proportlonato 
amount  of  the  general  tax  which  is  assessed 
in  the  sanitary  district  If  the  part  of  tho 
drainage  district  outside  of  the  general  dis- 
trict is  relieved  of  its  share  of  the  Indebted- 
ness without  paying  any  of  the  general  tax, 
the  sanitary  district  is  not  required  to  take 
and  pay  for  the  levees,  drains  and  ditches  if 
It  does  not  deem  It  for  Its  advantage  to 
do  so. 
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An  act  was  panefl  in  1008  (Hurd'a  Rer. 
St.  1909,  p.  929)  for  the  purpose  of  caring 
some  BtippoBed  defects  In  the  elections  by 
which  the  sanitary  district  was  organized 
and  the  trustees  were  chosen,  and  this  act  is 
also  brought  in  qnestion  by  appellant  It 
Is,  however,  not  necessary  to  consider  it,  for 
It  concerns  only  the  regularity  of  the  organ* 
laation  of  the  sanitary  district,  and  that  is- 
0ne,  as  has  been  seen,  cannot  be  raised  In 
this  proceeding. 

The  Jodgment  of  the  county  court  will  be 
affirmed. 

Judgment  affirmed. 


<W7  Mm*.  lO) 

COMMONWEALTH  r.  MIXBR. 

(Supreme  Judicial  Court  of  Massachusetts. 

Essex.     Dec.   2,   1910.) 

1.  CBiinNAL  Law  (I  20*)— Bij:mentb  or  CannE 

— INTEWT. 

At  common  law,  an  evil  intent  and  an  un- 
lawfol  act  must  concur  to  constitute  a  crim^ 
and  it  is  necessary  ordinarily  to  allege  and 
prove  a  guilty  intent. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  21,  24,  25;   Dec.  Dig.  I  20.*] 

2.  Cmminal  Law  (|  21*)  —  Statctobt  Of- 
rxNSB— Intent— REQtnsrrxs. 

The  Legislature,  in  the  exercise  of  the  po- 
lice power,  may  prohibit  under  penalty  the  per- 
formance of  a  si>edfic  act,  and  the  doing  of  the 
prohibited  act  constitntes  a  crime;  and  the 
moral  turpitude  or  parity  of  the  motive  by 
which  the  act  was  prompted,  and  the  knowledge 
or  ignorance  of  its  criminal  character,  are  im- 
material on  the  issue  of  guilt. 

(EVi.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig  I  22;   Dec.  Dig  i  21.*] 

&  iNTOxioATiNa  LiQuoes  (I  188*)— Tbans- 
pobtation  of  Liquor  —  Iixeoalitt  — 
Knowledoe  ob  Intent  of  Accused. 

Rev.  Laws,  c.  100,  I  49,  providing  that  in- 
toxicating liquor  which  is  to  be  transported  for 
hire  for  delivery  in  a  no-license  city  shall  be 
delivered  to  the  carrier  in  jx&ckages  marked  by 
the  names  of  the  seller  and  of  the  purchaser 
and  with  the  kind  of  liquor  therein  contained, 
and  delivery,  of  such  liquor  by  a  carrier  shall 
be  deemed  to  be  a  sale  by  the  person  making 
such  a  delivery,  does  not  make  intent  an  ele- 
ment of  the  offense;  and  a  carrier  or  its  serv- 
ant may  be  convicted  of  illegality  transporting 
intoxicating  liquor,  though  it  does  not  know  and 
has  no  reason  to  surmise  that  there  is  intoxi- 
cating liquor  In  a  package  delivered  for  trans- 
portation by  a  seller,  who  failed  to  mark  the 
package  as  required. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uqnors,  Cent  Dig.  {  148 ;   Dec.  Dig.  i  IBS.*] 

4.  IinoXICATINO   LlQUOBB   (|  138*)  —  KlfOWL- 

BDOK  OF  Chabacter  of  Goods  Offebed  fob 
Tbansportation— Powers  of  Oabbibr. 
The  general  rule  that  a  carrier  cannot  or- 
dinarily insist  on  obtaining  knowledge  of  the 
character  of  tlie  goods  offered  for  transporta- 
tion is  modified,  where  a  itatnte  expressly  or 
impliedly  confers  that  right;  and  Rev.  Laws,  c. 
lOO,  I  49,  imposing  on  the  carrier  criminal  re- 
•ponribllity  for  transporting  intoxicating  liq- 
uors, clothes  the  carrier  with  the  power  to  ob- 
tain sndb  knowledge  as  may  protect  It  or  to 
refuse  to  take  the  proffered  article  for  trans- 
portation. 

nod.  Note.— Far  oHier  cases,  see  Intoxicating 
Uqoors,  Cent  Dig.  t  148;  Dec.  Dig.  |  138.*]    ( 


Bzceptlons  from  Superior  Conrt,  Bssez 
County;   Cbas.  U.  Bell,  Judge. 

Ervlng  H.  Mixer  was  convicted  of  illegally 
transporting  intoxicating  liquor  into  a  city, 
and  he  brings  exceptions.     Overruled. 

Henry  C.  Attwlll,  Asst  Dlst  Atty.,  for 
the  Commonwealth.  James  W.  S'iUJvan,  foi^ 
defendant 

RTTGO,  J.  This  complaint,  under  St  1906, 
c.  421,  charges  the  defendant  with  illegally 
transporting  intoxicating  liquor  into  the  city 
of  tynn,  where  no  licenses  of  the  first  five 
classes  for  the  sale  of  intoxicating  liquor  and 
no  permits  to  transport  such  liquor  into  the 
city  had  been  granted.  The  defendant  a  driv- 
er In  the  employ  of  a  common  carrier,  had  up- 
on his  load  for  transportation  in  Lynn  a  sugar 
barrel,  not  marked  by  the  seller  or  consignor 
as  required  by  Rev.  Laws,  c.  100,  {  49,  for  pack- 
ages containing  intoxicating  Uquor.  There 
was  nothing  about  the  apiDearance  of  the 
barrel  to  cause  suspicion  as  to  its  contents, 
and  the  defendant  was  ignorant  of  the  fact 
that  it  contained  intoxicating  liquor.  The 
superior  court  refused  to  Instruct  the  Jury 
Uiat  unless  the  defendant  knew  that  the 
barrel  contained  Intoxicating  liquor  or  from 
its  appearance  and  all  the  circumstances 
ought  reasonably  to  have  been  put  on  in- 
quiry as  to  Its  contents,  he  should  be  ac- 
quitted. The  question  presented  Is  whether 
this  refusal  was  error.  Narrowly  stated 
the  Inquiry  Is  whether  a  common  carrier  or 
his  servant  can  be  convicted  of  the  crime 
of  illegally  transporting  Intoxicating  liquor 
under  the  statute,  when  be  does  not  know 
and  has  no  reason  to  surmise  that  there  is 
Intoxicating  liquor  In  a  package  delivered  for 
transportation  by  a  seller  or  consignor  who 
has  violated  the  law  by  failing  to  mark 
such  package  plainly  and  legibly  with  the 
kind  and  amount  of  liquor  It  contains. 

In  the  prosecution  of  crimes  under  the 
common  law  apart  from  statute,  it  ordina- 
rily is  necessary  to  allege  and  prove  a  guilty 
Intent  snd  as  a  general  principle  a  crime 
Is  not  committed  if  the  mind  of  the  person 
doing  the  act  is  innocent  An  evil  Intention 
and  an  unlawful  action  must  concur  In  order 
to  constitute  a  crime.  But  there  are  many 
instances  in  recent  times  where  the  Legisla- 
ture In  the  exercise  of  the  police  power  has 
prohibited  under  penalty  the  performance 
of  a  specific  act  .The  doing  of  the  inhibited 
act  constitutes  the  crime,  and  the  moral  tur- 
pitude or  purity  of  the  motive  by  which  it 
was  prompted  and  knowledge  or  ignorance 
of  Its  criminal  character  are  immaterial  cir- 
cumstances on  the  question  of  guUt  The 
only  fact  to  be  determined  in  these  cases 
Is  whether  the  defendant  did  the  act  In 
the  Interest  of  the  public  the  burden  is 
placed  upon  the  actor  of  ascertaining  at  his 
peril  whether  his  deed  Is  within  the  pro- 
hibition of  any  criminal  statute.    There  are 
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many  IIItiBtratlonfl  of  such  exercise  of  legls- 
latlye  power,  as,  for  Instance,  the  soling  of 
milk  below  a  designated  standard  (Common- 
wealth y.  Wheeler,  205  Mass.  384,  91  N.  E. 
415;  Commonwealth  v.  Warren,  160  Mass. 
683,  36  N.  E.  308);  the  driving  of  an  un- 
registered automobile  (Feeley  v.  Melrose,  205 
Mass.  329,  834,  91  N.  E.  306,  27  L.  R.  A.  [N. 
S.]  1156) ;  being  present  where  gaming  Im- 
plements are  found  (Commonwealth  t.  Smith, 
166  Mass.  370,  44  N.  B.  503) ;  obstructing  a 
highway  more  than  five  minutes  even  through 
unlawful  interference  by  trespassers  (Com- 
monwealth V.  New  York  Central  ft  Hudson 
River  Railroad,  202  Mass.  394,  88  N.  B. 
764,  28  L.  R.  A.  [N.  S.]  350,  132  Am.  St  Rep. 
507);  bigamy  and  adultery  by  marriage  with 
one  honestly,  upon  reasonable  ground,  but 
mistakenly,  supposed  to  be  single  (Common- 
wealth V.  Mash,  7  Meta  474;  Commonwealth 
v.  Thompson,  11  Allen,  23,  87  Am.  Dec.  683; 
Commonwealth  y.  Hayden,  163  Mass.  453,  457, 
40  N.  B.  846,  28  L.  R.  A.  318,  47  Am.  St. 
Rep.  468);  killing  for  sale  an  animal  under 
a  designated  age  (Commonwealth  y.  Ray- 
mond, 97  Mass.  667);  being  present  where 
implements  for  smoking  opium  are  found 
(Commonwealth  y.  Kane,  173  Mass.  477,  58 
N.  E.  919) ;  admitting  a  minor  to  a  billiard 
hall  (Commonwealth  y.  Emmons,  98  Mass. 
6) ;  selling  adulterated  milk  (Commonwealth 
y.  Farren,  9  Allen,  489) ;  storing  and  selling 
naptha  (Commonwealth  v.  Packard,  185 
Mass.  64,  69  N.  B.  1067;  Commonwealth  v. 
Wentworth,  118  Mass.  441);  sale  of  imita- 
tion bntter  Inadvertently  not  wrapped  as 
directed  by  the  employer  and  required  by 
law  (Commonwealth  v.  Gray,  150  Mass.  827, 
28  N.  B.  47).  'See,  also.  Commonwealth  t. 
Lavery,  188  Mass.  18,  73  N.  E.  884;  Com- 
monwealth y.  Murphy,  165  Mass.  66,  42  N. 
E.  604,  80  L.  Rl  A.  784,  52  Am.  St.  Rep.  496 ; 
Commonwealth  v.  Connelly,  168  Mass.  539, 
40  N.  B.  862;  Commonwealth  y.  &(hea,  150 
Mass.  814,  23  N.  E.  47;  Commonwealth  v. 
Julius,  148  Mass.  182,  8  N.  B.  898 ;  Common- 
wealth y.  Dyer,  128  Mlass.  70.  This  principle 
has  been  very  frequently  applied  to  statutes 
respecting  Intoxicating  liquor.  In  Common- 
wealth y.  Boynton,  2  Allen,  160,  it  was  held 
that  one  could  be  convicted  of  selling  Intox- 
icating liquor  even  though  he  liad  no  reason 
to  suppose  that  it  was  intoxicating.  To  the 
same  effect  see  Commonwealth  v.  Goodman, 
97  Mass.  117 ;  Commonwealth  v.  Hallett,  103 
Mass.  462;  Commonwealth  v.  Uhrlg,  138 
Mass.  492;  Commonwealth  v.  Savery,  145 
Mass.  212,  18  N.  E.  611 ;  Commonwealth  v. 
Daly,  148  Mass.  428,  19  N.  E.  209 ;  Common- 
wealth V.  O'Kean,  152  Mass.  684,  26  N.  B. 
97.  The  sale  by  a  licensed  liquor  dealer  to 
a  minor,  though  made  in  good  faith  and 
without  reason  to  suspect  that  the  purchas- 
er was  below  age  (Commonwealth  v.  Stevens, 
168  Mass.  421,  26  N.  B.  992 ;  Commonwealth 
V.  FInnegan,  124  Mass.  824),  or  to  one  hon- 
estly but  erroneously  supposed  to  be  a  guest 
on  the  Lord's  day  ((Commonwealth  y.  Regan, 


182  Mass.  2%  64  N.  B.  407;  (3ommonwealtb 
y.  Joelln,  158  Mass.  482,  497,  83  N.  E.  653, 
21  L.  R.  A.  449;  Commonwealth  y.  Barnes, 
188  Mass.  Sll),  have  all  been  held  crimes 
under  statutes  of  this  nature.  This  rule 
prevails  generally  though  not  universally 
throughout  the  United  States.  See  cases 
collected  In  Haynes  y.  State,  118  Tenn.  709, 
105  S.  W.  251,  13  L.  R  A.  (N.  S.)  559,  121 
Am.  St  Rep.  1055,  State  y.  Powell,  141  N. 
C.  780,  53  S.  B,  515,  6  L.  R.  A.  (N.  S.)  477, 
and  Harper  y.  State,  91  Ark.  422,  121  S. 
W.  737,  25  I<.  R.  A.  (N.  S.)  669.  It  was 
assumed  In  Commonwealth  y.  Riley,  196 
Mass.  60,  81  N.  E.  881,  10  L.  R.  A.  (N.  S.) 
1122,  that  the  crime  created  by  Rev.  Laws, 
c.  100,  i  60,  of  delivery  by  a  regular  ex- 
pressman of  intoxicating  liquor  without  en- 
tering It  In  a  book  belonged  to  this  class. 

It  becomes  necessary  to  examine  the  terms 
and  history  of  the  statute  upon  which  the 
present  complaint  is  founded,  and  the  ante- 
cedent enactments  of  the  Legislature  touch- 
ing the  general  subject,  to  determine  wheth- 
er It  falls  in  the  same  class.  The  local  op- 
tion license  law  now  prevailing  was  first 
enacted  by  St  1875,  c.  99.  It  contained  no 
provision  respecting  the  transportation  of 
liquors.  By  St  1878,  c.  207,  the  transporta- 
tion of  intoxicating  liquors  into  municipal- 
ities where  licenses  were  not  granted,  with 
intent  to  sell  or  having  reasonable  cause  to 
believe  that  they  were  intended  to  be  sold 
In  violation  of  law,  was  forbidden,  and  who- 
ever willfully  violated  any  provision  of  the 
law  was  subject  to  punishment  In  a  resi)ect 
immaterial  to  the  present  Inquiry,  this  stat- 
ute was  amended  by  St  1879,  c.  282.  By  the 
consolidation  of  pre-existing  enactments  In 
Pub.  St  188%  c.  100,  f  18,  the  word  "wlU- 
fnlly"  was  omitted,  and  has  not  since  ap- 
peared in  any  statute  touching  the  transpor- 
tation of  Intoxicating  liquor. 

St  1897,  c.  271,  required  plain  and  legible 
marking  of  the  packages  with  the  name  of 
the  consignee  and  the  keeping  of  minute 
records  by  the  common  carrier  respecting 
all  packages  containing  intoxicating  liquor. 
These  provisions  were  re-enacted  in  Rev. 
Laws,  c.  100,  (§  48-52,  both  Inclusive. 

By  St  1906,  c.  421,  the  Legislature  made 
still  more  stringent  and  detailed  provisions 
respecting  the  transportation  of  liquor  into 
or  through  no-license  municipalities.  It  was 
enacted  by  section  1  of  this  act  under 
which  this  complaint  is  framed,  that  "no 
person  or  corporation,  except  a  railroad  or 
street  railway  corporation,  shall,  for  hire 
or  reward,  transport  spirituous  or  Intoxicat- 
ing liquors  into  or  in  a  city  or  town  In  which 
licenses  of  the  first  five  classes  for  the  sal^ 
of  Intoxicating  liquors  are  not  granted,  with- 
out fliBt  being  granted  a  permit  so  to  do 
•  •  •";  and  by  section  4  that  "any  per- 
son violating  the  provisions  of  this  act  shall 
be  punished  by  a  fine  *  *  *  or  by  Im- 
prisonment •  •  •  or  by  both,  •  •  • 
and  any  violation  of  the  laws  relative  to  the 
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tmuportatlon  of  Intoxicating  Uquoia^  by  a 
peFBOB  boldlng  a  permit,  •  •  •  ahall 
render  micli  permit  void."  Sections  2  and  8 
of  this  act  make  provision  for  the  granting 
of  permits  for  the  transportation  of  liquors 
in  80'«alled  no-Ucense  cities  and  towns. 

It  is  obTlons  from  these  snccesslve  enact- 
ments that  the  liOgisIature  lias  been  strug- 
gling to  malce  it  more  and  more  dlfficnlt  to 
transport  liquor  secretly  into  cities  and  towns 
where  licenses  are  not  granted.  It  was  said 
by  Hammond,  J.,  in  Commonwealth  v.  Intoxi- 
cating Liquors,  172  Mass.  311,  at  page  31S, 
52  N.  E.,  at  page  389,  while  discussing  the 
pnrpoae  of  St  1807,  c  271:  "The  act  was 
manifestly  intended  to  meet  some  difficulties 
which  liad  been  encountered  by  the  govern- 
ment In  the  prosecution  of  common  carriers 
for  Illegal  keeping  of  Intoxicating  liquors, 
and  to  make  it  more  difficult  for  the  guilty 
to  escape  detection  when  setting  up  the 
fraudulent  defense  that  the  liquors  found 
in  the  possession  of  the  carrier  were  for  de- 
livery by  him  as  such  to  some  person.  It  is 
only  one  of  the  many  statutes  which  indicate 
that  the  policy  of  the  commonwealth  is  to 
require  that  the  traffic  in  liquors  in  this 
state  Bliall  be  open,  so  that  every  step  shall 
be  exposed  to  the  scrutiny  of  the  authorities, 
and  that  the  violation  of  the  law  may  be 
more  easily  detected." 

The  desire  of  legislative  bodies  to  restrict 
Intenrperance  by  regulation  of  the  transporta- 
Ocm  and  sale  of  Intoxicating  liquor  is  almost 
onlversaL  It  was  said  in  Scott  v.  Donald, 
165  V.  B.  BS.  91,  17  Sup.  Ot.  285,  269,  41  U 
Bd.  632:  "The  evils  attending  the  vice 
of  intemperance  in  the  use  of  spirituous 
liquors  are  so  great  that  a  natural  reluctance 
is  felt  In  appearing  to  interfere,  even  on  con- 
stitntlonal  grounds,  with  any  ]a.w  whose 
avowed  purpose  is  to  restrict  or  prevent  the 
ndschtel" 

No  question  of  constitutionality  arises  In 
the  present  case,  for  the  statute  under  which 
Otis  cwmplaint  is  made  Is  not  open  to  objec* 
tion  In  ttiat  regatd.  Commonwealth  v.  Peo- 
ple's Bspress  Co.,  201  Mass.  56i,  675,  88  N. 
B.  420, 131  Am.  St  Rep.  410. 

It  Is  earnestly  urged  in  the  present  case, 
however,  that  the  defendant's  employe,  be- 
ing a  common  carrier  and  as  such  bound  to 
accept  all  packages  offered  to  him  for  trans- 
portation, and  as  a  general  rule  having  no 
rl^t  to  compel  a  ehlpp«r  to  disclose  Its  con- 
tents to  him  when  there  Is  no  reason  to  sus- 
pect that  the  package  contains  an  illegal  or 
dangerous  object  (Crouch  v.  London  &  North- 
western Railway,  14  O.  B.  2SS;  Parrott  ▼. 
Wells  [the  nitroglycerine  case]  16  Wall.  524^ 
21  Lk  Ed.  206),  the  statute  ought  not  to  be 
Interpreted  in  such  a  way  as  to  render  him 
criminally  liable  if  he  was  In  fact  innocent 
of  any  intent  to  transgress  the  law;  and  It 
Is  further  pointed'  out  in  support  of  this  ar- 
gmnent  that  courts  of  other.  Jurisdictions 
bttn   beld  carriera  liable  for  refusing  to 


transport  liquors  contrary  to  an  illegal  local 
ordinance  (Soathem  Express  Co.  v.  Rose  Co., 
124  Oa.  681,  63  S.  EL  186,  S  L.  R.  A.  [N.  S.] 
619),  and  where  the  carrier  had  reason  to 
believe  that  it  would  be  illegally  sold  after 
dellv«7  (Crescent  Liquor  Co.  v.  Piatt  [C.  C] 
148  Fed.  894).  See  cases  collected  in  6  Cye. 
372,  B. 

Notwithstanding  these  considerations,  we 
are  not  Inclined  to  relax  the  rule  so  plainly 
laid  down  in  many  cases,  nor  to  interfere 
with  the  policy  of  the  Legislature  respecting 
the  regulation  of  tranqiortatlon  and  sale  of 
intoxicating  liquors.  While  the  rule  may 
seem  harsh  at  first  sight  in  some  of  its  ap- 
plications, this  raises  not  a  question  of  Ja- 
dlcial  construction,  but  of  legislative  policy, 
with  which  the  courts  cannot  Interfere  so 
long  as  no  constitutional  guaranty  Is  infring- 
ed. Although  the  severity  of  the  rule  "has 
been  criticised  with  inadequate  understand- 
ing of  the  grounds  for  It"  (Commonwealth  v. 
Regan,  182  Mass.  22,  25,  64  N.  E.  407),  they 
are  pointed  out  with  clearness  by  Holmes, 
J.,  In  Commonwealth  v.  Smith,  166  Mass.  370, 
at  page  376,  44  N.  E.  603,  at  page  504,  in  this 
language:  "When  according  to  common  ex- 
perience a  Gotaln  fact  generally  Is  accompa- 
nied by  knowledge  of  the  further  elements 
necessary  to  complete  what  it  Is  the  final 
object  of  the  law  to  prevent,  or  even  short 
of  that  when  it  is  very  desirable  that  people 
should  find  out  whether  the  further  elements 
are  there,  actual  knowledge  being  a  matter 
difficult  to  prove,  the  law  may  stop  at  the 
preliminary  fact  and  in  the  pursuit  of  its 
policy  may  make  the  preliminary  tact  enough 
to  constitute  a  crime." 

'  The  Legislature  may  say  with  respect  to 
transportation  of  liquors  that  ordinarily 
common  carriers  do  not  transport  them  with- 
out either  knowing  or  having  reasonable 
ground  to  suspect  their  nature,  or  that  usual- 
ly packages  containing  them  give  some  evi- 
dence of  their  contents  to  those  reasonably 
alert  to  detect  It  or  that  directly  or  in- 
directly some  information  generally  Is  con- 
veyed to  the  carrier  as  to  their  diaracter. 
See,  also,  Keller  t.  United  States,  213  U.  S. 
138,  1£0,  29  Sup.  Ct  470,  S3  U  Ed.  737.  The 
language  of  the  statute  under  consideration 
is  plain  and  unequIvocaL  It  contains  no 
words,  sudi  as  •'willfully"  or  "knowingly," 
indicating  a  vicious  intent  as  a  part  of  the 
crime  created.  There  is  nothing  about  it  to 
suggest  an  exception  for  the  benefit  of  one 
who  inadvertently  violates  its  terms.  Its 
phraseology  discloses  a  legislative  determina- 
tion that  society  can  best  be  protected  against 
the  evil  aimed  at  by  a  rigorous  application 
of  an  inflexible  mie.  There  is  no  distinction 
in  principle  between  this  and  the  many  other 
statutes  construed  in  the  cases  we  have  cited. 
It  must  be  assumed  that  the  Legislature  In 
enacting  this  statute  in  its  present  form  had 
in  mind  the  constructicMi  placed  upon  similar 
statutes.    The  Inference  la  irresisUble  that  it 
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Intended  no  different  meaning  or  Interpreta- 
tion from  that  expressed  In  otber  laws  of 
like  character.  Moreover  railroads  and  street 
railways,  common  carriers  which  do  not  de- 
liver merchandise  to  houses  or  places  of  busi- 
ness, are  exempted  from  the  operation  of  the 
statute,  although  they  are  subject  to  the  pro- 
visions of  Rev.  Laws,  c.  100,  {  49,  as  are  all 
shippers  of  Intoxicating  liquor,  whether  by 
railroad,  railway  or  other  carrier.  This  cir- 
cumstance tends  to  emphasize  Its  application 
to  those  carriers  who  deliver  goods  In  such 
a  way  as  to  make  especially  dlfiflcult  of  de- 
tection violations  of  the  law.  Bvasion  of 
laws  of  this  kind  is  well  known  to  be  more 
likely  to  be  practiced  when  small  quantities 
are  Involved.  Taking  Into  account  the  mag- 
nitude of  the  evils  arising  from  the  use  of 
Intoxicating  liquors  and  the  manifest  strug- 
gle of  the  Legislature  by  successive  enact- 
ments to  regulate  its  transxMrtatlon  so  that 
secrecy  may  he  prevented,  and  so  that  those 
municipalities  which  have  voted  "no  license" 
may  be  protected  from  furtive  and  slyly  clan- 
destine efforts  to  override  the  popular  desire 
tor  freedom  from  its  illicit  traffic,  an  exemp- 
tion ought  not  to  be  read  Into  the  statute 
contrary  to  what  seems  to  be  a  deliberate 
legislative  purpose  based  upon  grounds  of 
public  policy.  It  follows  from  what  has 
been  said  that  the  carrier  has  a  right  to  use 
any  reasonable  ^orts,  by  the  establishment 
and  publication  of  general  rules,  by  specific 
inquiry,  or  In  proper  cases  by  the  Inspection 
of  packages,  or  otherwise,  to  ascertain  wheth- 
er Intoxicating  liquors  constitute  any  part  of 
the  goods  offered  for  transportation,  and  to 
refuse  to  take  any  aa  to  which  this  right  Is 
denied,  in  order  to  protect  himself  against 
committing  the  crime  created  by  the  statute. 
The  nitroglycerine  case  (Parrot  v.  Wells,  15 
Wall.,  at  page  524,  21  L.  Ed.  206)  Involved 
only  the  civil  liability  to  third  persons  at 
common  law  on  the  ground  of  negligence  of 
a  carrier,  who  had  Ignorantly  and  innocently 
received  for  transportation  nitroglycerine 
which  exploded  in  transit  In  the  opinion, 
at  page  536  of  15  Wall.,  21  L.  Ed.  206.  from 
the  general  statement  that  the  carrier  has  no 
right  to  require  a  knowledge  of  the  contents 
of  packages.  Instances  of  special  legislation 
conferring  such  right  are  exempted.  In 
Crouch  V.  London  &  Northwestern  Railway 
Co.,  14  tj.  B.  255,  there  was  refusal  to  re- 
ceive general  merchandise  offered  by  trans- 
portation merely  because  of  declination  by 
shipper  to  disclose  the  contents  of  the  pack- 
age, but  without  placing  the  demand  for 


stich  baowledge  on  the  terms  of  St  8  &  » 
Vict  c.  20,  I  105,  which  authorlEed  the  car- 
rier to  refuse  to  receive  explosives.  It  Is  ap:- 
parent  from  what  is  said  by  Jervls,  O.  J., 
at  page  291,  that  If  the  refusal  to  receive  had 
been  based  upon  the  terms  of  this  section  a 
different  result  might  have  been  reached. 
The  general  rule  upon  which  the  defendant 
relies  to  the  effect  that  a  carrier  cannot  in- 
sist ordinarily  upon  obtaining  knowledge  of 
the  character  of  goods  offered  for  transporta- 
tion is  subject  to  a  well  recognized  exception 
where  a  statute  expressly  or  Impliedly  con- 
fers that  right  The  statute  with  which  wer 
are  dealing  is  of  that  class,  and  by  its  impo- 
sition of  criminal  responsibility  for  trans- 
porting the  prohibited  articles  necessarily 
clothes  the  carrier  with  i)ower  to  obtain  such 
knowledge  as  may  protect  him,  or  to  refnsfr 
to  take  the  prcAered  goods.  See  Bernard  v. 
Adams  Express  Co.,  206  Mass.  2&4,  91  N.  E. 
326;  Connors  v.  Gunard  Steamship  Co.,  20^ 
Mass.  310,  90  N.  E.  601,  26  L.  R.  A.  (N.  S.> 
171. 

Afjparently  the  Supreme  Court  of  Vermont 
reached  an  opposite  conclusion  in  State  v. 
Goss,  69  Yt  266,  9  Atl.  829,  69  Am.  Rep.  70& 
It  Is  to  be  noted,  however,  that  in  State  v. 
Audette,  81  Vt  400,  70  AU.  883,  130  Am.  St 
Rep.  1061,  the  same  court  has  held  that  an 
erroneous  though  honest  and  reasonable  be- 
lief in  the  prior  death  of  an  earlier  consort 
of  one  of  two  parties  to  a  marriage  is  a 
defense  to  a  diarge  of  adultery,  thus  adopt* 
Ing  the  rule  laid  down  in  Queen  v.  Tolson» 
23  Q.  B.  D.  168,  rather  than  the  contrary 
rule  steadily  followed  In  this  commonwealth 
since  Commonwealth  v.  Mash,  7  Meta  474, 
and  Commonwealth  v.  Thompson,  11  Allen, 
23,  87  Am.  Dec.  685,  and  generally  adopted 
throughout  this  country.!  State  v.  Swett,  87 
Ma  99,  32  AU.  806,  29  L.  R.  A.  714,  47  Am. 
St  Rep.  306,  related  to  a  different  kind  of 
crime  occurring  under  distinguishable  cir- 
cumstances, and  may  not  necessarily  be  in- 
consistent with  the  result  here  reached;  but 
if  It  is,  we  are  not  disposed  to  follow  It 

Exceptions  overruled. 


>  People  y.  Bpoor,  236  111.  ZBO,  85  N.  E.  207,  MB  Am. 
St.  Rep.  197;  Parnell  v.  Bute,  126  Oa.  103,  54  S.  EL 
804:  Cornett  t.  Commonwealth  (1909)  134  Kr.  613, 
121  3.  W.  424;    Rice  v.  Commonwealth,  106  S.  W.  Ut, 

81  Ky.  Law  Rep.  1364:  Jones  v.  SUte,  67  Ala.  S4: 
State  V.  Armington,  2S  Minn.  29 ;  Ruesell  t.  State, 
66  Ark.  IS.  49  S.  W.  821,  74  Am.  St.  Rep.  78;  Davla 
V.  CommonwealUi,  76  Ky.  318;  State  v.  Zlchfeld,  9. 
Ney.  304.  46  Pac.  802.  34  L..  R.  A.  784,  62  Am.  St 
Rep.  800:  State  y.  Qooflenow,  66  If*.  80:  State  V. 
HuBhee,  66  Iowa,  16E,  11  N.  W.  706:   Hodrano  y.  State,. 

82  Tez.  Cr.  R.  U4,  21  S.  W.  684,  46  Am.  St  Rep.  77S. 
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COMMONWEAMH  v.  MADDOCKS. 

(Sivrane  Judicial  Goort  of  Massadtosetta. 

Btsex.    Dec.  6,  1910.) 

1.  iHTOXicATino  laqcoBS  (it  236,  238*)  — 
SCaiktenance  of  LiquoB  Ncibanck  bt 
D»UaQIST8— EVIDENCE— StmicrBNOY. 

On  a  trial  for  maintaining  a  liquor  nni- 
tance  of  a  druggist  authorized  to  sell  intoxicat- 
ing liquors  on  physicians'  certificates,  evidence 
koM  to  require  the  submission  of  the  issue  of  his 
guilt  to  the  juiT,  who  were  warranted  in  infer- 
ring that  one  of  the  purposes  for  which  accused 
kept  his  shop  was  to  sell  illegally  Intoxicating 
liquors  therein. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Uquors,  Cent.  JAg.  U  300-322,  SZirSSO ;  Dec. 
Dig.  U  236,  238.*] 

2.  Cbihinai.  Law  (SI  878,  673*)— Evidenoji— 

lUCPUTATIOR  or  ACCT78ED. 

Where  accused  charged  with  maintaining  a 
liquor  nnisance  put  bis  general  reputation  in  is- 
sue, the  commonwealth  might  show  that  his  rep- 
utation as  to  being  a  law-abiding  person  as  to 
the  liquor  law  was  bad,  but  the  court  must  di- 
rect ue  jury  to  use  snch  evidence  merely  to 
nullify  the  evidence  of  accused's  good  reputa- 
tion. 

tsa.  Note.— For  other  cases,  see  Criminal 
Law,  Cent,  Dig.  jS  84%  1597,  1872-1876;  Dec 
Dig.  U  378,  673.*] 

3.  OuHiiTAL  Law  (I  799*).— Abouuknt  or 
Counsel— iRBTBUcnoNS. 

The  action  of  the  court  in  charging  that  the 
counsel  for  accused  in  his  argument  to  the  Jury, 
wherein  he  referred  to  accused's  wife  and  fam- 
ily, and  that  they  would  be  deeply  affected  by 
the  conviction  of  accused,  intended  to  divert  the 
minds  of  the  jury  from  the  pnpex  issues  in  the 
case,  was  error. 

[lid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §{  1844-1816:  Dec  Dig.  { 
799.*] 

4.  CBiKinAL  Law  (f  829*)  —  Instboohors — 

RJEQUBBTS— SmmOlENCT. 

where  the  conrt  merely  charged  that  the 
reqniiement  of  proof  of  guilt  beyond  a  reason- 
aUe  donbt  was  satisfied  by  proof  to  that  de- 
gree of  certainty  on  which  a  jury  would  act  in 
uiqwrtaiit  concerns  of  their  own,  the  refusal  to 
charge  the  reqnast  of  accused  that  the  jury 
must  give  the  benefit  of  any  reasonable  doubt  to 
him,  and  that  a  greater  degree  of  certainty  was 
required  to  convict  of  a  crindnal  charge  than 
might  satisfy  the  Jury  In  their  ordinary  af- 
faiiB,  etc,  was  errcmeous. 

[EU.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  |  2011;  Dec  Dig.  {  828.*] 

Exceptions  from  Superior  Conrt,  Essex 
County ;  Robert  F.  Raymond,  Jadge> 

Albert  S.  MaddockB  was  convicted  of  maln- 
tainbig  a  Uanor  nnisance,  and  he  brings  ex- 
eqttloos.    Sustained. 

Two  detectives  testifying  for  the  common- 
wealth testified  that  defendant,  who  was  a 
retaU  druggist  authorized  to  sell  intoxicat- 
ing liquors  on  physicians'  prescriptions,  sold 
ttiem  gin  without  a  physician's  prescription. 
There  was  also  evidence  from  police  officers, 
who  testified  to  the  seizure  of  a  quantity  of 
Uqaom  from  the  premises  of  defendant  on 
that  date.  There  was  also  evidence  that 
there  was  found  in  the  cellar  of  defendant 
several  bottles  of  Bass'  ale  with  straw  cov- 
erings on  them,  and  that  there  was  nearby 


OB  the  floor  of  the  cellar  75  or  more  similar 
straw  coverings.  Defendant  Introduced  eivl- 
dence  to  prove  that  he  did  not  sell  the  gin 
to  the  detectives;  that  the  quantity  of  llq- 
nors  seized  was  not  an  excessive  quantity  but 
was  a  reasonable  and  proper  quantity,  con- 
sidering the  size  of  the  dty  and  the  extent 
of  his  trade;  that  the  bottles  in  the  cellar 
were  not  covered  with  straw  coverings  and 
that  the  other  straw  in  the  cellar  was  from 
bottles  of  water  and  other  packings  of  other 
liquors  received  in  the  ordinary  course  of 
business.  The  counsel  for  defendant  in  his 
argument  to  the  Jury  referred  to  the  fact 
that  he  had  a  wife  and  family,  who  should 
be  considered  and  who  would  be  deeply  af- 
fected by  the  outcome  of  the  trial;  that  he 
was  not  saying  this  to  beg  for  mercy,  but  to 
impress  on  the  Jury  the  seriousness  of  the 
charge.  Defendant  objected  to  the  charge  of 
the  Judge  on  reasonable  doubt,  and  requested 
him  to  charge  that  the  Jury  must  give  the 
benefit  of  any  reasonable  doubt  to  defendant ; 
that  a  greater  degree  of '  certainty  was  re- 
quired to  convict  him  of  a  criminal  charge 
than  might  satisfy  the  Jury  In  their  ordinary 
business  affairs ;  and  that,  if  evidence  would 
be  explained  reasonably  on  any  other  hypoth- 
esis than  that  of  defendant's  guilt,  the  Jury 
should  find  him  not  guilty. 

Henry  G.  AttwlU,  Asst  Dlst  Atty..  for  the 
Commonwealth.  Frederldc  H.  Tarr,  for  de- 
fendant 

SHEUJON,  J.  1.  There  was  evidence 
which  required  the  submission  of  the  case 
to  the  Jury.  They  might  Infer  that  the  cov- 
erings discovered  in  the  defendant's  cellar 
bad  come  from  bottles  with  the  same  con- 
tents as  those  found  In  the  immediate  Tlcln- 
ity  which  were  furnished  with  similar  cover- 
ings. The  quantity  of  liquors  actually  upon 
his  premises,  with  what  might  thus  be  found 
to  have  been  recently  disposed  of  by  him,  and 
the  fact  which  also  might  be  found  that  on 
the  same  day  he  had  made  an  Illegal  sale 
of  liquor,  warranted  the  Inference  that  one 
of  the  pnrjwses  for  which  he  kept  his  shop 
was  to  sell  Illegally  intoxicating  liquors  there- 
in. Commonwealth  v.  Locke,  145  Mass.  401, 
14  N.  B.  621;  Commonwealth  v.  McNeff,  145 
Mass.  406,  14  N.  Vk  616.  There  is  nothing 
In  Commonwealth  v.  Patterson,  138  Mass. 
498,  or  Commonwealth  v.  Hayes,  150  Mass. 
506,  23  N.  E.  216,  inconsistent  with  this. 

2.  We  cannot  say  that  after  the  defendant 
had  put  his  general  reputation  in  Issue,  the 
commonwealth  might  not  show  in  reply  that 
his  reputation  as  to  being  a  law-abiding  per- 
son In  relation  to.  the  liquor  law  was  bad, 
although  we  Intimate  no  opinion  as  to  the 
particular  question  which  was  excepted  to. 
The  Introduction  of  such  evidence  would  of 
course  call  for  great  care  on  the  part  of  the 
Judge  to  see  that  the  Jury  shonld  not  use  it 
as  evidence   of  guilt,  but  should   treat  It 
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merely  as  meeting  and  nullifying  (so  far  as 
It  might  bare  any  effect)  the  evidence  of  the 
defendant's  good  reputation.  But  it  was  not 
Incompetent  It  was  so  held  In  State  ▼. 
Knapp,  45  N.  H.  148,  157 ;  Balkum  t.  State, 
116  Ala.  117,  22  South.  532,  67  Am.  'St  Eep. 
10,  and  State  t.  Thomhill,  174  Mo.  384,  74 
S.  W.  832.  See  the  discussion  In  1  Wigmore 
on  Bv.  f  59  et  aeq.  The  testimony  excluded 
In  Commonwealth  v.  Nagle,  157  Mass.  555,  32 
N.  B.  861,  was  as  to  the  defendant's  habits 
and  course  of  action,  not  as  to  his  reputation 
itself. 

3.  It  would  fee  dUScuit  to  say  that  the  ar- 
gument addressed  to  the  jury  by  the  defend- 
ant's counsel  was  objectionable.  Common- 
wealth V.  Brownell,  145  Mass.  319,  323,  14  N. 
E.  lOB.  If  in  q)ite  of  the  disclaimer  made 
it  seemed  to  the  presiding  Judge  that  there 
was  an  effort  to  appeal  unduly  to  the  sym- 
pathy of  the  Jury  or  to  divert  their  atten- 
tion from  the  issue.  It  would  be  right  in 
charging  them  to  guard  against  that  danger. 
But  it  was  going  altogether  too- far  and  was 
distinctively  prejudicial  to  the  defendant  to 
tell  the  Jury  that  "the  remarks  were  intended 
by  the  counsel  for  the  defendant  to  throw 
dnst  In  the  eyes  of  the  Jury  and  to  divert 
their  minds  from  the  proper  Issue  In  the 
case."" 

4.  It  might  be  possible,  if  there  had  been  no 
request  for  further  Instructions,  to  sustain 
the  ruling  that  the  requirement  of  proof  of 
guilt  beyond  a  reasonable  doubt  is  satisfied 
by  proof  to  that  degree  of  certainty  upon 
which  a  Jury  would  act  in  important  concerns 
of  their  own.  This  however  falls  consid- 
erably below  the  statements  which  were  sus- 
tained in  Commonwealth  v.  Leach,  160  Mass. 
542,  546,  661,  36  N.  E.  471,  now  relied  on  by 
the  commonwealth.  And  see  Commonwealth 
V.  Sinclair,  195  Mass.  100,  110,  80  N.  E.  799. 
But  the  instructions  given  were  very  meager ; 
and  it  requires  no  reasoning  and  no  citation 
of  authorities  to  show  that  the  additional  in- 
structions asked  for  by  the  defendant  upon 
this  point  embodied  correct  statements  of  the 
law  and  should  have  been  given. 

Exceptions  sustained. 


(207  Mass.  133) 

BISHOP  T.  BURKB. 

(Snpreme  Jndldal  Court  of  Massachaaetts. 

Eteex.    Nov.  30,  1910.) 

1.  Rbcobds  (8  9*)  — Lard  Codbt  —  Refokt— 
Effect. 

The  report  of  the  judge  of  the  land  court 
is,  under  St.  1905,  c.  2SS,  prima  facie  evidence 
of  the  matters  therein  contained,  and  on  appeal 
the  superior  court  must  find  accordingly,  unless 
there  is  evidence  to  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Records,  Dec. 
Dig.  §  9.*] 

2.  Corporations   (|   432»)  —  Bxecdtioh   or 
Deeds — Bvidewce. 

The  mere  production  of  a  deed  duly  ex- 
ecuted in  the  name  of  a  corporation  by  its  treas- 


urer, with  the  corporate  seal  affixed,  ia  some 
evidence  that  the  execution  and  delivery  of  the 
deed  were  anthoriced. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  i  1728 ;  Dec  Dig.  |  482.*] 

8.  Deeds  (S§  66,  206*>— BzacunoR  or  Deeds 

— Evidence. 

Proof  that  a  deed,  executed  in  the  name  of 
a  corporation  by  its  treasurer,  was  by  Iiim 
handed  to  the  grantee  in  an  attempted  comple- 
tion of  a  sale  which  the  treasurer  was  authoriz- 
ed to  make,  and  that  the  deed  for  more  than 
three  months  remained  in  the  possession  of  the 
grantee,  was  evidence  of  its  due  delivery  to  him  ; 
but,  where  there  was  evidence  that  uiere  had 
been  no  absolute  unconditional  delivery,  the 
question  of  delivery  was  for  the  Jury. 

rsa.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  Si  127,  62&-633 ;   Dec.  Dig.  H  «,  208.*] 

4l.  Cobfobations  (S  426*)— Acts  or  Officers 

— Ratifioatiow. 

Where  there  was  no  evidence  that  a  cor- 
poration or  its  executive  committee  intended  to 
adopt  blindly  wliatever  had  been  done  by  the 
treasurer  of  the  corporation,  in  selling  corpo- 
rate property,  or  tliat  the  corporation  or  the  ex- 
ecutive committee  acted  with  knowledge  of 
what  the  treasurer  had  done  in  executing  a  deed 
for  a  specified  price,  the  mere  acceptance  by 
the  corporation  of  the  price  was  not  a  ratifica- 
tion of  the  sale. 

[Bid.  Note.— For  other  cases,  see  Corporations, 
Cent  IMg.  H  1702-1716;  Dec  Dig.  i  426.*J 

Exceptions  from  Superior  Court,  Essex 
County;  Jabez  Fox,  Judge. 

Writ  of  entry  brought  In  the  Land  Court 
by  Arthur  Bishop  against  Frank  L.  Burke. 
The  Superior  Court  on  appeal  from  the 
Land  Court  ordered  the  Jury  to  return  nega- 
tive answers  to  Issues, '  and  demandant 
brings  exceptions.     Sustained  In  part 

The  pronises  had  been  conveyed  in  1878 
to  the  First  Universalist  parish  in  Rowley 
by  the  Massachusetts  Universalist  Conven- 
tion upon  condition  that,  In  case  the  gran- 
tee should  not  maintain  preaching  in  the 
church  edifice,  the  premises  should  revert  to 
the  grantor  corporation.  There  was  a  breach 
of  the  condition,  and  a  right  of  reentry 
arose.  Before  an  entry  was  made  the  Con- 
vention executed,  December  23,  1907,  through 
its  treasurer,  a  deed  of  the  premises  to  the 
tenant  but  tbe  deed  was  not  recorded.  Sub- 
sequently the  First  parlab  in  Rowley,  In 
February,  1908,  sold  all  Its  property  real  and 
personal  at  auction  and  demandant  bid  in 
the  premises  as  the  highest  bidder.  Later 
the  corporation  Convention  executed  a  new 
deed  of  the  premises  to  the  tenant,  and  the 
old  deed  was  returned.  The  new  deed  was 
dated  April  6,  1908,  and  on  the  same  date 
the  Convention  voted  to  make  an  entry  on 
the  premises,  and  certificate  of  such  entry 
was  irecorded.  The  land  court  found  for 
the  tenant  and  the  case  went  to  the  superior 
court,  where  issues  were  framed  for  a  Jury 
as  follows: 

(1)  Was  the  instrument  dated  December 
23,  1907,  authorized  by  the  Convention?  (2) 
Was  said  instrument  duly  delivered  to  ten- 
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ant?     (3)  Was  the  execution  and  delivery 
of  said  instnunent  to  tenant  dnly  ratified? 

The  court  ordered  the  Jnry  to  return  an 
answer  in  the  negative  to  each  of  the  Issues, 
and  demandant  excited. 

W.  A.  Bishop,  for  demandant  O.  B.  Blod- 
gette,  for  tenant 

SHEHiDON,  J.  The  correctness  of  the  rul- 
ings made  at  the  trial  depends,  as  to  each 
one  of  the  Issues,  upon  the  question  whether 
there  was  any  evidence  tending  to  prove 
the  affirmative  of  that  issue.  The  report 
of  the  Judge  of  the  land  court  made  a  prima 
facie  case  for  the  tenant,  and  required  a 
negative  answer  to  each  issue  unless  there 
was  some  evidence  to  the  contrary.  St  1005, 
c.  288,  which  had  not  been  repealed  when 
the  appeal  In  this  case  was  taken  and  enter- 
ed. It  was  assumed,  although  that  question 
to  not  before  us  and  we  express  no  opinion 
upon  It  that  If  these  Issues  were  found  in 
the  affirmative,  the  effect  of  the  tenant's 
first  deed,  from  a  grantor  having  then  mere- 
ly the  right  to  enter  for  breach  of  a  condi- 
tion and  not  holding  any  estate  In  the  land, 
was  merely  to  extinguish  or  suspend  that 
right  of  entry  and  the  condition  ui)on  which 
it  d^ended,  and  to  give  an  absolute  power 
of  disposal  to  the  general  owner,  under 
whom  the  demandant  claims.  Thompson  v. 
Bright  1  Gush.  420,  428;  Guild  v.  Richards, 
16  Gray,  309,  817;  Hubbard  v,  Hubbard,  97 
Mass.  188,  93  Am.  Dec.  76;  Hopkins  v. 
Smith,  162  Mass.  444,  447,  38  N.  B.  1122. 

1.  Without  passing  at  all  upon  its  weight, 
we  are  of  opinion  that  there  was  evidence 
that  this  deed  was  authorized  by  the  Conven- 
tion. The  bare  production  of  the  deed,  duly 
executed  in  Its  name  by  its  treasurer,  with 
its  corporate  seal  affixed,  was  some  evidence 
tliat  its  execution  and  delivery  bad  been  au- 
thorized. BurrOl  v.  Nahant  Bank,  2  Mete. 
163,  35  Am.  Dec.  395;  Parker  v.  Washoe 
Manuf.  Co.,  49  N.  J.  Law,  465,  9  Atl.  682; 
Cmmllsb  ▼.  Shenandoah  Valley  Railroad,  32 
W.  Va.  244,  9  S.  E.  180;  Reed  v.  Bradley,  17 
UL  321;  Smith  v.  Smith,  62  lU.  493,  497. 
The  authority  which  It  could  be  found  had 
been  glvai  to  sell  thto  property  could  be 
found  to  Include  authority  to  execute  what- 
ever deeds  were  thought  necessary  to  pass 
the  tiUe;.  Alger  v.  Fay,  12  Pick.  322;  Valen- 
tine ▼.  Piper,  22  Pick.  85,  90,  33  Am.  Dec. 
T15. 

2.  As  to  the  second  issue,  the  testimony 
that  the  deed  had  been  handed  to  him  by 
the  treasurer  of  the  (Convention  In  the  at- 
tempted completion  of  a  sale  which  the 
treasurer  was  authorized  to  make,  and  that 
it  had  for  more  than  three  months  remained 
to  the  possession  and  control  of  the  tenant 
was  evidence  that  it  had  been  duly  delivered 
to  him.  Ward  v.  Lewis,  4  Pick.  518,  520; 
Valentine  v.  Wheeler,  116  Mass.  478;  But- 
tl(k  V.  TiltOD,   141  Mass.  93,  6  N.  E.  563; 


Jones  ▼.  New  Yorit  Life  Ins.  Co.,  168  Masu. 
246,  47  N.  B.  92.  There  was  also  evidence 
that  there  had  been  no  absolute  uncondition- 
al delivery  of  the  deed,  but  the  question  wa^ 
for  the  Jury.  Whether  the  demandant  would 
derive  any  benefit  from  prevailing  upon  this 
issue  tf  he  failed  to  support  the  affirmative 
of  one  of  the  other  issues,  we  have  not  now 
to  consider. 

3.  The  verdict  upon  the  third  Issue  was 
rightly  ordered.  It  could  no  doubt  have 
been  found  that  the  Convention  by  accepting 
the  tenant's  money  ratified  the  sale  to  him 
and  all  the  steps  thereto  that  would  have 
been  appropriate  for  the  carrying  out  of  that 
sala  But  it  would  not  follow  that  it  rati- 
fied an  act  of  the  treasurer  which  could 
tend  only  to  prevent  the  carrying  out  of  the 
sale  which  It  Intended  to  ratify.  And  we 
find  no  evidence  that  either  the  Convention 
or  Its  executive  committee  Intended  to  adopt 
blindly  whatever  had  been  done  by  the  treas- 
urer, or  acted  with  knowledge  of  what  he 
really  had  done.  Unless  one  of  these  alter- 
natives were  proved.  Its  acceptance  of  the 
purchase  money  would  not  be  a  ratification 
of  the  act  of  its  treasurer  in  giving  the  deed 
to  the  tenant  Murray  v.  Nelson  Lumber 
Co.,  143  Mass.  260,  9  N.  B.  634;  Foote  v.  Oot- 
tlng,  196  Mass.  65,  62,  80  N.  B.  600,  15  L.  R. 
A.  (N.  S.)  693.  There  was  such  evidence  in 
Monnahan  v.  Judd,  166  Mass.  93,  42  N.  B. 
565,  and  Beacon  Trust  Co.  v.  Souther,  183 
Mass.  413,  67  N.  E.  345. 

The  verdict  uiwn  the  third  issue  must 
stand ;  but  the  demandant's  exceptions  must 
be  sustained  as  to  the  first  and  second  Is- 
sues, and  there  must  be  a  new  trial  upon 
those  issues  only. 

So  ordered. 


(83  Oh.  St.  19) 

BOARD  OF  OOM'RS  OF  PORTAGE  COUN- 
TY V.  GATES. 

(Supreme  Ourt  of  Ohio.    Oct  25,  1910.) 

(Sylltthut  ly  the  Court.) 

1.  Dbaiks  (I  34*)— Pbocebdinos  to  Estab- 
lish—Hkabino  or  Appucatiow— Position 
of  Cotjnty  Commissiorkbs. 

The  county  commlssionets,  sitting  as  a 
board,  in  bearing  an  application  on  tBe  part 
of  landowners  for  the  establishment  of  a  ditch, 
as  provided  by  section  4447,  and  following,  of 
the  Revised  Statntea,  represent  the  landowners, 
petitionerg,  and  not  the  county,  where  it  is 
found  tliat  the  improvement  is  of  local  interest 
only,  and  that  the  cost  and  ezpense  should  be 
assessed  wholly  against  the  lands  benefited. 
Where  the  finiUng  is  that  the  improvement  is 
of  sufficient  importance  to  the  public  to  justify 
the  payment  of  damages  and  compensation,  in 
whole  or  in  part  out  of  the  county  treasury, 
the  l>oard  may  so  order,  and  in  such  condition 
the  board  represents  the  county,  and  not  ex- 
clusively the  petitioners. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  i  34.*] 
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2.  DBAIKB  d  57*)— BSTABUBRICEirT— DA1CAOB8 

TO  Lahd— Action  Aoainbt  Oountt  bt  Own- 

KB  OF  Land  Not  Pabtt  to  Pbocei:diiio»— 

Sufficiency  of  Petition. 

An  .owner  of  land  not  a  party  to  the  pro- 
<!eecUnK,  whose  land  may  have  been  damaged  by 
the  construction  of  such  ditch,  cannot  recover 
of  the  county  for  such  damage  where  the  board 
fails  to  find  that  the  ditch  will  be  of  snfScient 
importance  to  the  public  to  warrant  an  order 
for  paynvent  of  damages  and  compensation,  in 
whole  or  in  part,  out  of  the  county  treasury. 
Hence  a  petition  which  seeks  recovery  in  such 
-case  against  the  county  which  fails  to  aver  such 
finding  and  order  of  payment  will  be  held  bad 
on  general  demurrer. 

[Bid.  Note. — For  other  cases,  see  Draina,  Dea 
Dig.  I  SI.*} 

3.  Dbaxnb  (I  30*)— Establishment— Applica- 
tion fob  DaHAOES — LOMITATION. 

The  application  for  a  ditch  tmder  the  sec- 
tion cited  IS  in  the  nature  of  an  action  in  rem. 
Hence  personal  notice  of  the  proceeding  to 
the  owner  of  land  which  may  be  affected  by  the 
ilitch  is  not  indispensable  to  the  legality  of  the 
proceeding,  and  where  publication,  as  required 
by  section  4451a,  has  been  dniy  made,  a  per- 
son failing  to  make  application  for  damages 
within  the  time  limited  by  the  act  will  be  held 
to  have  waived  his  right  to  the  same  although 
he  had  ne  actual  notice  of  the  proceeding.  Capp 
T.  Commissioners,  19  Ohio  St.  173. 

[ESd.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  f  80.»]  ^^ 

(Additional  Si/UaUu  (y  Editorial  Staff.) 

4.  EiaNENT  Domain  (|  63*)  — "Takino  of 
Pbopibtt." 

Any  actual  and  material  interference  with 
private  property  rights  is  a  "taking"  of  prop- 
«rty  within  the  meaning  of  the  provision  in  the 
Constitution  referring  to  the  taking  of  private 
property  for  public  purposes  without  just  com- 
pensation. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  ||  161-164;    Dec.  Dig.  g  63.» 

For  other  definitions,  see  Words  and  Phrases, 
vol,  S,  pp.  6851-6862;    vol.  8,  p.  7813.] 

Error  to  Circuit  Court,  Portage  county. 

Action  by  Henry  Gates  against  the  Board 
of  County  Commissioners  of  Portage  County. 
A  common  pleas  Judgment  of  dismissal  was 
reversed  by  the  circuit  court,  and  defend- 
ant brings  error.    Beversed.- 

Tbe  defendant  in  error,  Henry  Gates,  was 
plalntiCC  In  the  court  of  common  pleas  and 
plaintiff  In  error  In  the  circuit  court  His 
I)etltlon  was  beld  bad  on  demurrer,  and  his 
cause  dismissed  by  the  common  pleas,  wbldi 
judgment  was  reversed  by  the  circuit  court 
The  board  of  commissioners  brings  error, 
asking  a  reversal  of  the  Judgment  of  the  cir- 
cuit court  and  an  affirmance  of  the  Judg- 
ment of  the  common  pleas.  -The  question, 
therefore,  Is:  Does  the  petition  state  a  cause 
of  action? 

The  petition,  in  substance,  avers  ownership 
hy  the  plaintiff  below  of  a  tract  of  six  acres 
of  land  situate  In  Portage  county,  a  full  de- 
scription of  which  Is  g^ven.  On  which  prem- 
ises is  situated  a  milldam,  race,  flumes,  wa- 
ter wheels,  and  a  flour  and  feed  mill,  all 
which,  with  the  rights  and  easements  there- 
with and  appurtenant  thereto,  have  been  In 


existence  and  oontinnonB  use  for  more  than 
seventy  years,  and  that  plaintiff  and  those 
under  whom  he  claims  title  have  been  the 
owners  of  said  land  and  water  rights  and 
privileges  for  more  than  70  years,  and  during 
all  which  time  said  mUl  has  been  operated 
by  water  power  derived  from  said  dam,  race, 
flumes,  water  wheels,  and  a  stream  known 
as  Little  Cuyahoga  creek,  said  stream  con- 
stituting the  outlet  of  what  was  known  as 
EYltcb's  Lake.  The  dam  constituted  a  res- 
ervoir for  the  storage  of  water  for  use  on  the 
water  wheel,  and  from  time  Immemorial  the 
meanderlngs  of  said  stream  from  the  upper 
part  of  said  dam  through  the  nearby  lands 
to  Frltch's  Lake  had  so  held  back  the  flow 
of  water  from  the  lake  when  the  water  was 
high  that  the  water  was  gradually  brought 
down  to  the  dam  and  race^  thereby  furnish- 
ing a  comparatively  steady  amount  and 
ample  quantity  of  water  to  furnish  power 
with  which  to  operate  the  mill.  The  real 
estate,  together  with  the  mill,  dam,  race, 
flumes,  wheels,  and  water  privileges,  was  of 
great  value,  which  consisted  largely  of  the 
dam,  race,  flumes,  and  water  rights  and  in 
the  use  of  the  water  as  It  had  been  accustom- 
ed to  flow  and  did  flow  during  the  time  the 
stream  was  In  a  state  of  nature,  and  up  to 
the  time  of  the  acts  herein  complained  of. 

On  or  about  February  24,  1906,  the  owners 
of  certain  lands  lying  between  Frltch's  Lake 
and  plaintiff's  said  property  filed  a  petition 
with  the  board  of  county  commissioners  of 
Portage  county  praying  for  the  establishment 
and  construction  of  a  county  ditch  in  and 
along  the  stream  from  Frltch's  Lake  to  plain- 
tiff's mllldam ;  that  such  proceedings  were 
thereupon  had  before  the  board  as  that  it 
found  In  favor  of  the  Improvement  and  or- 
dered the  ditch  constructed  according  to 
plans  and  specifications  prepared  by  the  board 
under  the  provisions  of  the  county  ditch 
laws,  and  thereafter.  In  the  fall  of  1905,  and 
the  spring  of  1906,  the  board,  in  accordance 
with  the  statutes,  let  contracts  for  excavat- 
ing and  constructing  the  ditch  In  and  along 
said  stream  on  the  route  petitioned  for. 
Plaintiff  was  in  no  way  made  a  party  to 
said  proceeding,  and  was  not  served  vrltb 
any  notice  of  any  hearing  thereon ;  but  it  is 
not  averred  that  he  did  not  have  actual 
knowledge  of  the  pendency  and  character  vC 
the  proceeding. 

Plaintiff  further  says  that  the  construc- 
tion of  the  ditch  caused  the  water  of  the 
stream  to  carry  vast  quantities  of  dirt  and 
refuse  onto  plalntitTs  property  and  Into  his 
milldam,  thereby  completely  filling  It  with 
mud,  dirt,  and  refuse,  and  entirely  destroy- 
Ing  it  as  a  reservoir  for  the  storage  of  vrater. 
Plaintiff  further  says  that  the  construction 
of  the  ditch  so  accelerated  the  flow  of  the 
water  from  Frltch's  Lake  and  from  the  sur- 
rounding svramps  and  low  grround  that  the 
waters  which  were  formerly  held  back  as  a 
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Boarce  of  anpply  to  plaintiff's  water  power 
as  to  bring  the  water  down  npon  plaintiff's 
dam  In  vastly  accumulated  qoantltles,  orer- 
flowing  the  dam  and  permitting  the  water 
to  Immediately  overflow  the  dam  and  race, 
thus  depriving  plaintiff  of  the  use  of  the 
water ;  that,  by  reason  of  the  aforesaid  acts 
of  defendants,  the  plalntlfTs  property  rights 
and  easements  have  practically  been  taken 
and  destroyed.  Plaintiff  has  in  no  way  been 
compensated  for  the  property  rights  so  taken 
for  public  use,  and  no  proceedings  have  been 
had  under  section  4667a,  etc..  Revised  Stat- 
utes, for  acquiring  plaintiff's  rights  In  the 
pn^lerty,  and  the  aforesaid  rights  and  prop- 
erty have  thus  been  taken  for  pnbllc  use 
without  comiiensatlon  within  the  purview  of 
the  Constitution.  Damage  In  the  sum  of 
$5,000  Is  alleged,  and  Judgment  for  that  sum 
Is  asked  against  the  board  of  count?  oommis- 
Bloners. 

D.  B.  Wolcott,  for  plaintiff  In  error.  Wil- 
cox, Parsons,  Burch  &  Adams  and  Slddall  & 
Hanselman,  for  defendant  In  error.  ' 

SJPEAR,  J.  (after  stating  the  facts  as 
above).  This  pleading  undertakes  to  set  forth 
a  dalm  ostensibly  against  the  board  of 
county  commissioners,  though  in  reality 
against  the  county  of  Portage,  for  compensa- 
tion for  private  proiierty  alleged  to  have  been 
taken  for  public  use  without  compensation 
having  been  awarded.  The  constitutional 
provision  Invoked  (section  19,  art.  1)  Is  to 
the  effect  that,  when  private  property  fehall 
be  taken  for  public  use,  a  compensation  there-. 
for  shall  first  be  made  in  money,  or  first  se- 
cured by  a  deposit  of  money.  It  was  the' 
judgment  of  the  circuit  court  that  the  ipeti.- 
tlon  makes  a  case  by  virtue  of  the  clause  of 
the  Constitution  above  cited,  and  thereupon 
Its  Judgment  of  reversal  necessarily  followed. 

To  justify  this  conclusion  two  propositions 
must  be  established:  (1)  That  within  the 
meaning  of  the  above  section  there  has  been 
a  taking  without  provision  for  opportunity 
to  obtain  compensation;  and  (2)  that  such 
taking  has  been  for  a  pnbllc  use.  Do  the 
averments  of  the  pleading  establish  these 
propositions?  There  Is  much  conflict  among 
the  decisions  of  courts  with  respect  to  what 
Is  necessary  to  constltntef  a  taking,  many 
courts  bold^g  that  a  physical  seizure  or  ai>- 
proprlation  is  essential  while  others  adhere 
to  the  doctrine  laid  down  in  Mansfield  v. 
Balllett,  66  Ohio  St  451,  63  N.  E.  86,  68  L. 
R.  A.  628,  that  any  actual  and  material  in- 
terference with  private  property  rights  Is  a 
taking  of  property  within  the  meaning  of  the 
Constitution.  Regarding  the  rule  as  thus 
settled  in  this  state,  we  do  not  consider  it 
necessary  to  discuss  the  legal  proposition. 
It  is,  however,  of  Importance  to  keep  In 
ulod  that  tn  the  present  instance  there  was 
In  fact  no  actual  taking,  no  seizure,  or  phys- 
ical appropriation  of  any  of  the  property  or 
righta  of  the  plaintiff.  We  inquire,  therefore, 
98N.a-lT 


whether  such  taking  In  the  present  case  has 
been  without  opportunity  afforded  for  as- 
certainment of  damage  and  payment  of  com- 
pensation, and  whether  upon  the  whole  the 
taking  has  been  for  a  public  use  within  the 
meaning  of  the  clause  of  the  Constitution 
cited.  This  Inquiry  calls  for  an  examination 
of  certain  provisions  of  the  statute  provid- 
ing for  the  construction  of  ditches.  By  sec- 
tion 4460,  Rev.  St.,  and  following,  provision 
is  made  for  application  signed  by  owners  of 
lots  or  lands  which  will  be  benefited  by  the 
proposed  improvement  to  the  county  commis- 
sioners for  the  establishment  of  such  ditch. 
The  petition  is  to  be  filed  with  the  auditor 
accompanied  by  a  bond.  The  auditor  shall 
thereupon  give  notice  to  the  commissioners 
of  the  filing  of  the  petition,  fix  a  day  for 
hearing,  and  prei>are  and  deliver  to  the  peti- 
tioners or  any  of  them  a  notice  in  writing 
directed  to  the  landowners  affected  by  the 
improvement  setting  forth  the  substance, 
p«idency,  and  prayer  of  the  petition.  Copies 
of  the  notice  are  to  be  served  on  each  land- 
owner (that  is,  owner  named  In  the  petition), 
and  return  made  to  the  auditor.  The  audi- 
tor shall  at  the  same  time  give  a  like  notice 
to  each  nonresident  lot  or  land  owner  by  a 
publication  In  a  newspaper  printed  and  of 
general  drcolation  In  the  oonnty  'at  least 
two  weeks  before  the  date  of  the  hearing, 
and  ho  further  notice  of  the  petition  or  the 
proceeding  shall  thereafter  be  required.  On 
the  day  fixed  for  the  hearing  the  commis- 
sioners shall  meet  at  the  place  of  the  begin- 
ning of  the  ditch  and  hear  all  competent 
proof  offered,  go  over  the  whole  line  of  the 
ditch,  determine  the  necessity  thereof,  and, 
In  case  they  find  for  the  Improvement,  fix  a 
day  for  the  hearing  of  application  for  any 
appropriations  of  land  taken  and  damages  to 
said  parties  affected  by  the  Improvement. 
The  surveyor  is  then  required  to  make  a  sur- 
vey of  land  that  will  be  benefited  with  an 
apportionment  of  the  cost  of  location,  and 
labor  of  constructing,  according  to  benefits 
which  will  result  to  each,  and  In  apportion- 
ing the  costs,  etc.  At  any  time  on  or  before 
the  day  set  for  hearing  any  person  whose 
lands  are  taken  or  affected  in  any  way  by 
such  Impixivement  may  make  application  In 
writing  for  compensation  or  damages,. and  a 
failure  to  make  such  application  shall  be 
deemed  and  held  to  be  a  waiver  of  all  rights 
thereto.  The  commissioners  shall  allow  snch 
ccmipensation  as  they  may  deem  Just  and 
equitable,  and  assess  snch  damages  as  may 
accrue  to  each  person  making  application 
therefor.  When  the  allowance  for  compensa- 
tion and  damages  is  determlnSd,  tbe  commls- 
sioners  shall  determine  the  proportionate  ben* 
efits  to  accrue.  They  may,  if  they  find  that 
the  public  health,  convenience,  or  welfare 
will  be  promoted  by  the  improvement,  and 
that  the  same  is  of  sufficient  importance  to 
the  public,  cause  the  damages  and  compensa- 
tion which  have  been  assessed  to  be  paid  out 
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of  the  county  treasury,  and  shall  order  the 
same  to  be  so  paid,  or  a  portion  thereof  by  the 
county  and  the  remainder  by  the  ben^ted 
landowners,  but  If  such  improvement  is  Aot 
of  sufficient  importance  to  the  public  to 
cause  such  damage  or  compensation,  or  any 
part,  to  be  paid  by  the  county,  they  shall 
determine  the  proportionate  amount  thereof 
which  shall  be  paid  by  the  several  landown- 
ers. Order  shall  issue  by  the  auditor  accord- 
ingly. Provision  is  also  made  for  appeal  by 
any  aggrieved  person  to  the  probate  court 
where  a  jury  shall  try  the  issues. 

In  the  absence  of  allegations  to  the  con- 
trary, the  presumption  must  be  indulged  that 
the  board,  throughout  these  proceedings,  act- 
ed strictly  in  conformity  with  the  require- 
moits  of  the  statute,  and  this  presumption 
IS  strengthened  by  the  direct  averments  of 
the  petition.  Therefore  It  is  presumed  that 
written  notice  was  served  on  all  persons 
named  in  the  petition  as  landowners  or  oth- 
ers to  be  affected  by  the  construction  of  the 
ditch,  and  as  to  all  others,  the  world  at 
large,  the  auditor  did  give  a  like  notice  by 
publication  in  a  newspaper  printed  and  of 
general  circulation  in  the  county  for  at  least 
two  weeks  before  the  day  set  for  the  hearing. 
Thus  was  the  board  clothed  with  jurisdic- 
tion and  power  to  conduct  legally  the  pro- 
ceedings Initiated  by  the  filing  of  the  peti- 
tion and  as  contemplated  by  the  statute.-  Be- 
ing, so  far  as  this  petition  was  concerned, 
and  within  the  meaning  of  the  statute,  a  nop- 
resldent  landowner,  the  plaintiff  received  the 
notice  which  the  statute  provides,  although, 
as  alleged  In  his  petition,  he  was  in  no  way 
made  a  party  to  the  proceedings  and  was 
not  served  with  any  notice  of  any  hearing. 

The  concrete  question  is.  Did  the  publica- 
tion of  notice  so  far  affect  the  plaintiff  as  to 
debar  him  from  his  claim  for  damages,  it  be- 
ing conceded  that  be  made  no  claim  what- 
ever before  the  board?  We  regard  the  ques- 
tion as  settled  adversely  to  the  claim  of 
plaintiff  by  previous  decisions,  and  will  brief- 
ly call  attentioQ  to  some  of  them. 

In  Cupp  et  al.  v.  Gommissioners,  19  Ohio 
St  173,  the  plaintiffs'  action  was  to  enjoin 
the  construction  of  a  ditch  about  to  be  con- 
structed over  the  land  of  plaintiffs  and  oth- 
ers. The  statute  authorieing  the  proceeding 
(68  Ohio  Laws,  p.  49)  was  attacked  as  un- 
constitutional, in  that  it  provides  for  the  ap- 
propriation of  land  without  actually  paying 
or  securing  compensation.  No  compensation 
had  been  paid  or  secured  plaintiffs  for  their 
land  taken,  and  that,  although  itotice  of  the 
prayer  and  pendency  of  the  petition  for  the 
dltcb  and  of  the  time  fixed  for  its  hearing, 
etc.,  was  published  agreeably  to  the  require- 
ments of  the  statute,  plaintiffs  had  bo  actual 
notloe  of  the  same,  nor  consented.  They 
made  no  claim  for  compensation  or  damages 
witidn  the  time  limited  by  statute.  The  stat- 
ute then  in  force  required  publication  and 
notloe  In  a  newspaper  for  four  weeks,  but 
did  not  require  written  notice  to  be  served 


on  landowners.  Otherwise  in  genera!,  and  as 
regards  the  present  contoition,  the  statute 
was  similar  to  the  provisions  now  in  force. 
The  court  held  that  personal  notice  is  not 
indispensable  in  order  to  its  condemnation, 
the  notice  by  publication  provided  being  for 
that  purpose  sofficient,  and  that  the  land- 
owner failing  to  make  application  for  com- 
pensation or  damages  will  be  held  to  have 
waived  his  right,  although  he  had  no  actual 
notice  of  the  proceeding.  It  was  the  opin- 
ion of  the  court  that  the  proceeding  was  sub- 
stantially hi  rem.  Welch,  J.,  in  the  opinion 
observes  that  the  law  of  all  sndi  proceed- 
ings rests  in  the  necessity  of  the  case,  and 
that  without  the  aid  of  some  such  proceed- 
ing the  construction  of  ditches  would  be 
next  to  impracticable.  Some  such  provision 
of  law  seems  indispensable,  and,  without  the 
power  to  proceed  in  some  such  form  against 
the  land  itself,  the  right  guaranteed  to  the 
public  by  the  provision  of  the  Constitution 
would  be  of  little  avail.  Owners  of  land  are 
presumed  to  know  of  the  existence  of  the  act, 
and  therefore  to  have  notice  that  their  lands 
are  liable  at  any  time,  upon  four  weeks'  pub- 
lication of  notice,  to  be  taken  for  the  use  of 
a  ditch,  and  that  their  nonclaim  will  be  held 
as  a  waiver.  There  is,  continues  the  learn- 
ed judge,  no  greater  hardship  in  this  implied 
waiver,  after  notiflcation  beforehand  that 
silence  will  be  taken  for  consent,  than  there 
is  in  the  analogous  cases  of  creditors  of  a 
bankrupt  or  Insolvent,  or  of  claimants  upon 
any  fund  in  the  hands  of  a  court  for  distribu- 
tion who  fall  to  present  their  claims  within 
the  designated  time.  This  case  would  seem  to 
have  been  a  much  stronger  one  for  the  claim- 
ant than  the  one  at  bar,  Inasmuch  as  the 
commissioners  might  with  little  effort  have 
learned  who  the  owners  of  the  lands  propos- 
ed to  be  actually  taken  were,  while  it  could 
hardly  be  assumed  that  the  board  in  the  pres- 
ent case  would  be  possessed  in  its  own  con- 
sciousness of  prescience  to  anticipate  and 
make  provision  for  a  claim  not  presented  to 
it,  and,  at  most,  &  case  of  mere  consequential 
damages. 

Chesbrough,  v.  Commissioners,  37  Ohio  St 
508,  was  an  action  brought  in  the  common 
pleas  of  Putnam  county  to  enjoin  the  com- 
missioners of  Putnam  and  Paulding  counties 
from  constructing  a  ditch,  and  from  assess- 
ing the  cost  against  the  plaintiff's  land,  the 
ditch  being  partly  in  Putnam  and  partly 
within  Paulding  county,  and  was  located  and 
established  by  a  Joint  session  of  the  two 
boards.  It  was  claimed  that  no  notice  had 
been  given  such  as  the  statute  requires,  and 
that  plaintiff  had  no  actual  notice.  The 
court  held  that  the  burden  was  on  the  plain- 
tiff to  show  a  want  of  notice.  Plaintiff  offer- 
ed in  evidence  a  copy  of  the  proceedings  la 
Putnam  county  only.  What  was  done  in 
Paulding  did  not  appear  exc^t  as  it  was 
to  be  inferred  from  the  recitals  in  the  record 
made  in  Putnam  county,  and  in  the  action 
of  the  Joint  boards.  These  showed  notice  of 
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publication  In  Putnam.  For  angfat  that  ap- 
peared, the  records  of  Paulding  showed  a 
like  notice  In  that  county.  Plaintiff  was  de- 
nied relief. 

Anothw  view  would  seem  to  be  equally  fa- 
tal to  the  claim  of  plaintiff  In  this  case.  We 
are  dealing  with  a  question  of  liability  of  a 
county,  a  claim  to  be  made  good,  if  at  all, 
by  taxation  upon  the  property  of  the  people 
at  large.  Now,  a  county  Is  not  a  body  cor- 
porate, but  rather  a  subordinate  political 
division,  an  Instrumentality  of  government, 
clothed  with  such  powers  and  such  only  as 
are  given  by  statute,  and  liable  to  such  ex- 
tent and  such  only  as  the  statutes  prescribe. 
The  board  of  commissioners  acts  in  such  mat- 
ters as  the  construction  of  ditches  In  a  polit- 
ical rather  than  a  Judicial  capacity,  and  that 
body  also  In  such  action  is  clothed  with  such 
powers  only  as  the  statutes  afford.  The 
board  represents  In  general  In  a  jwoceeding 
of  this  character  the  landowners  whose 
lands  are  to  be  benefited  by  the  improvement. 
In  its  corporate  capacity  the  county  has  no 
special  interest  in  the  Improvement  It  Is 
local  in  character,  not  differing  In  that  re- 
spect In  principle  from  the  establishment  of 
sewers  In  municipalities.  It  is  only  when 
tlie  proofs  adduced  show  that  the  health, 
convenience,  or  welfare  of  the  public  at 
large,  the  county,  requires  the  construction 
of  the  ditch,  that  the  board  Is  authorized  to 
represent  the  county  In  that  regard,  the  pro- 
vision of  statute  being  that  if  it  be  found 
not  only  that  the  public  health,  convenience, 
or  welfare  will  be  promoted  by  the  improve- 
ment, but  that  the  same  is  of  sufficient  Im- 
portance to  the  public,  then  the  board  may 
cause  the  damages  and  compensation  which 
have  been  assessed  to  be  paid  out  of  the 
county  treasury,  or  a  part  thereof  to  be  so 
paid,  but  If,  In  the  opinion  of  the  board,  the 
Improvement  Is  not  of  sufficient  Importance 
to  the  public,  then  the  board  must  fix  and 
determine  the  proportionate  amount  thereof 
which  should  be  paid  by  the  several  land- 
owners benefited  by  the  improvement.  In 
the  present  case  that  was  all  that  was  done. 
No  finding  appears  which  relieves  the  ditch 
from  being  simply  a  private  ditch  as  between 
the  landowners  benefited  and  the  public  at 
large,  and  in  such  case  the  county  has  no 
proprietary  Interest  in  the  ditch.  As  held 
In  Ciommlssioners  v.  Krauss,  53  Ohio  St 
631,  42  N.  E.  832,  "it  belongs  to  the  landown- 
ers on  whose  lands  and  for  whose  benefit  It 
was  constructed.  The  commissioners  simply 
acted  as  a  board  before  whom  the  necessary 
proceedings  for  the  construction  of  the  ditch 
had  by  the  statute  to  be  conducted." 

With  this  understanding  of  the  principles 
involved  in  the  case,  it  seems  clear  that  the 
"taking"  In  this  instance,  however  unfortu- 
nate It  may  have  proven  to  the  plaintiff  be- 
low. Is  not  a  violation  of  any  constitutional 
right  for,  as  expressed  by  Burket  J..  In 
Dayton  v.  Baumau,  66  Ohio  St.,  at  page  393, 
M  N.  E.,  at  page  434:   "There  Is  no  taking 


of  private  property  by  the  public  for  public 
use,  but,  on  the  contrary,  the  public  confers 
a  special  benefit  upon  the  property  and  then 
oiforces  an  assessment  not  exceeding  the 
l»eneflt  so  conferred."  Nor  are  these  views 
novel  as  introducing  any  new  rule  of  law  or 
of  construction.  Grimwood  v.  Oommlsslon- 
ers,  23  Ohio  St  600,  was  an  action  to  re- 
cover of  defendants  as  commissioners  of 
Summit  county  damages  resulUng  from  the 
wrongful  and  negligent  construction  of  an 
embankment  made  by  order  of  the  defend- 
ants in  the  opening  and  grading  of  a  highway 
whereby  water  was  diverted  from  the  natu- 
ral channel  and  flowed  back  on  lands  of 
plaintiff.  The  court  held  that  the  action 
could  not  be  maintained.  That  Is,  that  the 
county  could  not  be  held  liable  for  such  acts 
of  the  commissioners,  although  negligent  and 
working  damage.  The  decision  is  based  upon 
Commissioners  v.  Mighels,  7  Ohio  St.  110,  In 
which  case  it  Is  held  that:  "The  board  of 
commissioners  of  a  county  are  not  liable  in 
their  quasi  corporate  capacity,  either  by  stat- 
ute or  common  law,  to  an  action  for  damages 
for  Injury  resulting  to  a  private  party  by 
their  negligence  In  the  discharge  of  their  of- 
ficial functions."  In  the  opinion  Brinker- 
hoff,  J.,  admits  that  If  the  negligence  and 
Injury  had  been  the  act  of  a  natural  person 
or  the  agents  of  a  municipality  or  other  cor- 
poration proper,  the  corporation  might  have 
been  held,  but  municipal  corporations  proper 
are  created  by  the  direct  solicitation  or  the 
free  consent  of  the  people  who  compose  them, 
while  counties  are  local  subdivisions  of  a 
state,  created  by  the  sovereign  iwwer  of  the 
state  of  its  own  sovereign  will,  without  the 
particular  solicitation,  consent  or  concur- 
rent action  of  the  people,  and  almost  exclu- 
sively with  a  view  to  the  policy  of  the  state 
at  large,  for  purposes  of  political  organiza- 
tion and  dvll  administration.  In  matters  of 
finance,  of  education,  of  provision  for  the 
poor,  of  military  organization,  of  the  means 
of  travel  and  transport  and  especially  for 
the  general  administration  of  Justice.  The 
logical  deduction  from  the  foregoing  is  that 
In  the  absence  of  statutory  provision  entail- 
ing liability  on  a  county  for  acts  of  its  board 
of  commissioners,  no  such  liability  exists. 
Since  the  foregoing  decisions  were  pronounc- 
ed statutes  have  been  enacted  giving  in  more 
or  less  direct  terms  a  right  of  action  under 
specified  circumstances  against  the  county 
for  the  acts  or  omissions  of  the  board,  but 
as  we  have  already  found,  the  statutes  In- 
voked In  this  Inquiry  do  not  give  such  right 
of  action  under  the  circumstances  of  this 
case. 

A  construction  of  the  ditch  statutes  sim- 
ilar to  that  hereinbefore  announced  was  tak- 
en by  the  circuit  court  In  Smith  v.  Griffin, 
6  O.  O.  D.  232,  the  action  being  for  breach 
of  bond  to  complete  ditch  work.  The  opin- 
ion is  by  Price,  J.,  now  a  member  of  this 
court.  In  it  the  learned  Judge  observes:  "A 
proper  understanding  of  the  several  sections 
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<rf  the  statute  regqlatlng  the  mode  and  man- 
ner of  forcing  the  conBtmctlon  of  dltciieB 
In  Ohio  Bbowa  that  the  expenses  of  the  worki 
with  all  Its  attending  costa,  from  the  incep- 
tion to  the  final  close  of  the  proceedings, 
shall  be  borne  alone  by  those  who  are  found 
and  adjudged  to  be  benefited,  and  the  stat- 
ute carefully  guards  the  rights  of  those 
whose  lands  are  so  situated  that  no  benefit 
trUl  accrue  to  them  by  reason  of  the  ditch 
Improvement.  The  entire  system  of  ditch 
legislation  as  we  now  have  it  proceeds  on 
the  theory  that  those  who  are  to  be  benefited 
in  some  substantial  way,  and  those  alone, 
shall  bear  the  burden  of  providing  the  drain- 
age. It  is  true  that,  under  the  provisions 
of  the  statute,  the  enforcement  of  proper  and 
sufficient  drainage  of  lands  In  localities  re- 
quiring It  Is  worked  out  through  application 
to  the  board  of  commissioners,  who,  togeth- 
er with  the  engineer  and  other  Instrumentali- 
ties provided,  have  charge  of  the  work ;  yet 
in  the  performance  of  onch  official  duties 
they  are  not  acting  as  agents  of  the  county 
at  large,  nor  can  they  bind  the  county  at 
large  by  any  neglect  or  >rrongful  act  while 
conducting  and  managing  the  execution  of 
the  ditch  work.  If  any  relationship  of 
agency  exists  in  snch  a  case,  they  would 
seem  to  be  more  the  agents  of  the  parties  in- 
terested in  the  drainage,  who  by  petition 
have  Invoked  the  action  of  the  commission- 
ers, than  of  the  taxpayers  and  people  of  the 
county.  While  the  statute  authorizes  the 
board  of  commissioners  to  appoint  an  en- 
gineer, and  provides  that  the  engineer  shall 
let  the  work  and  take  contracts  and  bonds 
for  its  p^formanoe,  subject  to  the  approval 
of  the  commissioners,  it  is  plain  that  in  the 
discbarge  of  these  statutory  duties  neither 
the  engineer  nor  the  commissioners  are  rep- 
resenting the  county  so  as  to  make  all  its 
taxpayers  liable  for  the  manner  In  which 
they  discharge  or  neglect  to  discharge  their 
duties,  or  for  bi^each  of  such  contract  as  is 
contained  in  the  petition."  Belief  was  de- 
nied, and  the  Judgment  was  affirmed  by  this 
conrt    66  Ohio  St  776,  49  N.  E.  1110. 

Mnch  stress  is  laid  by  counsel  for  defend- 
ant in  error  In  their  able  brief  o;i  the  case 
of  Smith  v.  Commissioners,  60  Ohio  St  628, 
36  N.  B.  796,  40  Am.  St  Sep.  699.  That  was 
an  action  for  damages  accruing  to  abutting 
land  from  a  change  In  the  established  grade 
of  a  pubUc  road.  The  relief  granted  the 
landowners  was  distinctly  based  upon  the 
proposition  that  the  statute  having  empower- 
ed county  commissioners  to  improve  any 
state,  county,  or  township  road,  or  any  part 
thereof,  by  grading,  etc.,  and  the  board  hav- 
ing exercised  the  power  and  in  their  official 
capacity  having  improved  thp  road  for  the 
public  benefit  the  county  was  liable  for 
damages  to  abutting  lands.  The  obvious  dif- 
ference between  this  case  and  the  one  at  bar 
is  that  while  the  former  embraced  a  proceed- 


ing institnted  and  conducted  for  the  pnbllc 
ben^t  the  latter  was.  for  private  benefit  ex- 
closlTely.  Manifestly  the  decision  can  have 
no  controlling  effect  upon  the  present  in- 
quiry. Other  cases  cited  by  the  counsel  have 
been  considered.  We  do  not  deem  it  neces- 
sary to  extend  an  opinion  already  too  long 
by  comment  upon  them  more  than  .  to  say 
tluit  in  our  opinion  they  do  not  require  any 
modification  of  the  condusions  hereinbefore 
stated. 

Recurring  to  the  Introductory  statement 
we  repeat  that  we  are  asked  to  maintain  a 
claim  of  a  property  owner  against  a  county. 
The  ultimate  question  is:  Does  the  petition 
state  a  case  .against  Portage  county?  We 
hold  that  It  does  not  Whether  a  remedy  by 
injunction  might  liave  been  awarded  the 
plaintiff  had  be  applied  in  time  to  a  conrt 
of  equity  we  need  not  inquire,  for  no  such 
application  was  made,  although,  for  aught 
that  appears  In  the  petition,  the  plaintiff  may 
have  had  actual  knowledge  of  the  pendency 
and  purpose  of  the  proceeding  before  the 
work  had  been  accomplished  or  entered  up- 
on, and  thus  opportunity  to  bring  such  ac- 
tion. 

The  Judgment  of  the  circuit  court  wi)l  be 
reversed,  and  that  of  the  common  pleas  af- 
firmed. 

Reversed. 

SUMMERS.  O.  X,  and  CREW,  DAVIS, 
SHAUCK,  and  PRICE,  JJ.,  concur. 


(8S  Ob.  St  U) 

PITTSBURGH,  0.,  C.  &  ST.  U  RY.  CO.  ▼. 
JACKSON, 

(Supremo  Court  of  Ohio.     Oct  25,  19ia) 
(SyUalu*  (y  the  Court.) 

COTJBTS    (S    5*)  —  JUBISDICTIOW  —  TBEBPASB  TO 

Land. 

An  action  for  tRspass  on  lands  situated  in 
another  state,  or  injury  thereto,  cannot  be  main- 
tained in  this  state. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dea 
Dig.  i  6.*]     • 

Error  to  Circuit  Court  Jefferson  County. 

Action  by  Leander  Jackson  agahist  the 
Pittsburgh,  Cincinnati,  Chicago  &  St  Louis 
Railway  Company.  From  a  Judgment  of  the 
circuit  court,  defendant  brings  error.  Re- 
versed, and  Judgment  of  common  pleas  af- 
firmed. 

Leander  Jaclcson,  being  the  owner  of  cer- 
tain lands  situated  in  the  state  of  West  Yii^ 
glnia,  brought  an  action  in  the  court  of  com- 
mon pleas  of  Jefferson  county,  Ohio,  against 
the  plaintiff  in  error.  His  petition  contained 
two  causes  of  action:  First  that  the  plain- 
tiff in  error  bad  unlawfully  aK>ropriated  to 
Its  own  use  about  20  feet  of  a  right  of  way 
extending  to  a  ferry  on  the  Ohio  river:  and. 
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second,  that  Bald  plalntill  In  error  failed  and 
omitted  to  provide  sewers,  ditches,  and  drains 
to  conduct  the  surface  water  from  Its  rl^t 
of  way,  by  reason  whereof  the  water  flowed 
orer  the  right  of  way  of  the  said  Leander 
Jackson.  He  claimed  damages  In  the  sum 
of  $500  on  each  cause  of  action.  The  plaln- 
tlfT  in  error  filed  a  demurrer  to  the  jurisdic- 
tion of  the  court,  which  was  submitted  to, 
and  sustained  by,  the  court  of  common  pleas. 
Thereafter,  Leander  Jackson  died,  and  Albert 
W.  Jadison,  as  his  administrator,  was  sub- 
stituted as  plaintiff  and  filed  an  amended  pe- 
tition In  which  the  causes  of  action  are  the 
same  aa  in  the  original  petition.  To  this 
amended  petition  the  plaintiff  in  error  filed 
a  danorrer,  alleging:  First,  that  the  court 
had  no  Jurisdiction  of  the  subject  of  the  ac- 
tion; and,  second,  that  said  amended  peti- 
tion did  not  state  facts  sufficient  to  constitute 
a  cause,  of  actloi^  This  demurrer  was  sus- 
tained by  the  Court  of  common  pleas,  the 
amended  petition  was  dismissed,  and  judg- 
ment was  rendered  in.  favor  of  the  plaintiff 
in  error.  The  circuit  court  on  error  afiSrmed 
the  judgment  of  the  eonrt  of  common  pleas 
In  sustaining  the  demurrer  to  the  first  cause 
of  action,  but  reversed  tlie  judgment  of  the 
court  of  common  pleas  sustaining  the  de- 
mnrrtt  to  the  second  cause  of  action.  Plain- 
tiff In  error  seeks  to  reverse  the  judgment 
of  tlie  circuit  court  and  tp  affirm  the  judg- 
ment of  the  court  of  common  pleas. 

Dunbar  &  Sweeney,  for  plaintiff  in  error. 
W.  C.  Brown,  for  defendant  in  error. 

DAVIS,  J.  (after  stating  the  facts  as 
above).  The  circuit  court  afiBrmed  the  Judg- 
ment of  the  court  of  common  pleas  aa  to  the 
first  cause  of  action,  but  reversed  it  aa  to 
the  second  cause  of  action.  The  judgment 
of  the  circuit  court  is  defended  on  the  g^round 
that  the  question  Involved  Is  definitively  set- 
tled by  the  rulings  of  this  court  In  Genln  ▼. 
Grler,  10  Ohio,  210,  and  City  of  Fostorla  v. 
Fox,  60  Ohio  St  340,  54  N.  B.  370.  With  this 
contoitlon  we  cannot  agree. 

The  cftses  cited,  like  all  others,  should  be 
interpreted  with  reference  to  the  facts  of 
each  case  and  the  questions  presented  to  and 
considered  by  the  court.  In  those  cases  the 
question  now  before  this  court  did  not  arise. 
In  both  cases  the  cause  of  action  asserted  ac- 
crued within  this  state,  and  the  question  of 
conflict  of  jurisdiction  between  the  courts  of 
this  state  and  the  courts  of  another  state  did 
not  arise  upon  the  record  and  was  not  con- 
sidered by  the  court  In  each  case  the  ques- 
tion was:  Which  county  In  this  state  was 
the  proper  forum  for  the  action?  That  being 
so,  it  was  answered  that  the  forum  must  be 
determined  by  the  statutes  of  this  state,  or, 
as  it  was  expressed  by  Hitchcock,  J.,  in  Genln 
V.  Grler:  "Whether  this  distinction  between 
local  and  transitory  actions  shall  be  adhered 
to  must  d^;>end  upon  our  own  peculiar  sys- 


tem of  Jurisprudence."  But,  obviously,  the 
statutes  of  this  state  could  not  settle  a  ques- 
tion of  jurisdictioo  between  the  courts  of 
this  state  and  those  of  another  state. 

Hence  in  Thayer  v.  Brooks,  17  Ohio,  489, 
49  Am.  Dee.  474,  in  which  the  plaintiff  com- 
plained that  the  defendant  cut  a  ditch  across 
his  farm  In  Pennsylvania,  whereby  water 
was  diverted  from  the  plaintiff's  mill  in  Ohio, 
this  court  said:  ''Actions  of  trespass,  and 
trespass  on  tlie  case,  for  Injuries  to  real  es- 
tatey  or  land,  are  local;  and  in  all  cases 
where  the  act  done,  and  the  injury  sustained, 
lie  wholly  in  a  foreign  Jurisdiction,  the  place 
of  the  injury  Is  the  forum  of  tite  trial.  The 
doctrine  is  universally  recognized  as  a  rule 
of  the  common  law.  But,  where  the  Injury 
is  sustained  in  one  state  from  an  a.cjt  done 
in  another,  an  action  to  recover  damages  for 
the  same  may  be  prosecuted  In  either." 

In  a  well-considered  case,  the  Supreme 
Court  of  Massachusetts  said:  "It  Is  not  de' 
nled  that  trespass  quare  clausum  freglt  Is  a 
local  action,  and  that  at  common  law  the 
courts  of  this  commonwealth  have  no  Juris- 
diction of  trespass  upon  land  In  another  state 
or  country.  The  objection  is  not  that  an  ac- 
tion of  which  the  court  has  Jurisdiction  Is 
brought  In  the  wrong  county,  but  that  the 
court  has  not  jurisdiction  of  the  cause  of 
action";  and  the  court  dismissed  the  action 
because  the  cause  of  action  accrued  In  anoth- 
er state.  Allln  v.  Connecticut  River  Lumber 
Co.,  150  Mass.  660,  23  N.  EX  581.  6  L.  R.  A. 
416u' 

In  Ellenwood  v.  Marietta  Chair  Co.,  158 
U.  S.  105,  15  Sup.  Ct  771,  89  L.  Ed.  913,  the 
Supreme  Court  of  the  United  States  declared 
that:  "By  the  law  of  England  and  of  those 
states  of  the  Union  whose  jurisprudence  is 
based  upon  the  common  law,  an  action  for 
trespass  upon  land,  like  an  action  to  recover 
the  title  or  possession  of  the  land  itself,  is  a 
local  action,  and  can  only  be  brought  within 
the  state  in  which  the  land  lies."  The  same 
ruling  was  made  In  Morris  v.  Missouri  Pac. 
Ry.  Co.,  78  Tex.  17,  14  S.  W.  228,  9  L.  R,  A. 
349,  22  Am.  St  Rep.  17. 

In  2  Cooley  on  Torts  (Sd  Ed.)  901,  it  is 
said:  "That  actions  for  trespasses  on  lands 
in  a  foreign  country  cannot  be  sustained  is 
the  settled  law  in  England  and  In  this  coun- 
try. The  decision  of  Chief  Justice  Marshall 
to  that  effect  In  the  suit  brought  by  Mr.  Ed- 
ward Livingston  against  Mr.  Jefferson,  for 
having  forcibly  dispossessed  him  of  the  bat- 
ture  in  New  Orleans,  has  been  often  followed 
without  question." 

We  are  of  the  opinion  that  the  ruling  of 
the  circuit  court  is  against  the  great  weight 
of  authority,  and  therefore  its  Judgment  is 
reversed,  and  the  judgment  of  the  court  of 
common  pleas  Is  affirmed. 

SUMMERS,  C.  J.,  and  SHAUCK  and 
CREW,  JJ.,  concur. 
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(MO  N.  T.  69) 

In  n  OAI.IiAHAN. 

(Cooit   o(  Appeals   of   New   York.     Not.   2S, 

1910.) 
1.  Blsotionb    (I    135*)  —  Nomination— Nou- 

INATIon     BT     ColOiriTEE     OF     NOUINEK     OF 

Anotheb  Party. 

EBection  Law  (Consol.  liaws,  c.  17)  i  120, 
proTidee  that  party  nominations  of  candidates 
can  only  be  made  by  a  convention  or  by  a  duly 
aathorized  committee  of  such  convention  of  a 
political  party.  Section  121  requires  that  the 
party  certificate  of  nomination  shall  contain 
the  title  of  the  office,  and  designate  the  name 
of  the  political  party  which  it  represented, 
and  that  when  the  nomination  is  made  by  a 
committee  the  certificate  shall  contain  a  copy 
of  the  resolution  passed  at  the  convention. 
Section  133  provides  that  if  a  nomination  is 
duly  declined  or  the  attempt  to  nominate  at  a 
primary  fails,  or  a  candidate  regularly  nomi- 
nated dies  before  election  day  or  is-  disquali' 
filed,  etc.j  the  committee,  appointed  may  make  a 
new  nomination  to  fill  the  vacancy  so  created, 
or  may  supply  defects.  Section  136  provides 
how  the  certificate  shall  be  executed  and  filed, 
and  the  duty  of  the  Secretary  of  State,  and 
that  wlien  no  iu»nination  shall  have  been  orig- 
inally made  by  a  political  party  or  an  inde- 
pendent body,  or  when  a  vacancy  shall  exist, 
it  shall  not  be  lawful  for  any  committee  of 
such  party  or  independent  body  authorized  to 
make  noininationa  or  to  fill  vacancies,  to  nom- 
inate or.  substitute  the  name  of  a  candidate  of 
another  party  or  independent  body  for  such 
Office.  Held,  that  section  136  refers  to  new 
nmninations  to  be  made  where  the  vacancies 
have  occurred  covered  by  section  135,  and  not 
to  a  case  where  the  committee  was  acting  for 
tKe  convention  in  making  nomination  for  offi- 
cers npon  their  party's  ticket,  and,  where  a 
committee  of  a  political  party  was  aathorized 
by  resolution  of  its  delegates  in  convention  as- 
sembled "to  make  original  nominations  for  jus- 
tices of  the  Supreme  Court,"  the  nomination 
made  by  them  was  an  original  nomination  by 
the  party,  and  not  invalidated  within  section 
1S6,  because  the  nominee  was  also  a  candidate 
for  the  same  office  on  the  ticket  of  another  po- 
litical party. 

[EJd.  Note.— For  other  cases,  see  EHections, 
Dec  Dig.  I  135.*] 

2,    EtJWTIONS    (I    120*)— KlOHT    OF   SCFTBaAOK 

— Legislative  Interference. 

The  provisions  of  section  136  (Consol. 
Laws,  c.  17)  forbidding  the  committee  of  a 
political  par^  anthorizAd  to  make  nominations 
to  nominate  as  a  candidate  for  an  office  on  the 
party  ticket,  a  party  who  is  the  candidate  of 
another  party  for  the  same  office  is  unconstitu- 
tional as  an  unauthorized  exercise  of  legislative 
legulations,  since  electors  have  a  right  to  vote 
for  any  person  for  a  public  office,  not  disquali- 
fied, and  the  Legislature  having  given  power  to 
committees  of  a  i>olitical  par^  to  make  nom- 
inations for  the  paitf,  cannot  limit  the  right 
of  such  committee  to  nominate  as  its  candidate 
any  person  qualified  for  the  office. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec   Dig.   i  120.*] 

Haight,  X,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Dl- 
Tisloo,  Second  Department. 

Application  of  Patrick  S3.  Callahan  to  re- 
view the  action  of  the  Secretary  of  State. 
From  an  order  of  the  Appellate  Division  (125 
N.  Y.  Sui^.  1114)  affirming  an  order  refusing 
to  strike  from  the  official  ballot,  the  name  of 
Garret  J.  Garretson  as  nominee  of  the  In- 


dependence League  party  for  Justice  of  the 
Supreme  Court,  there  was  an  appeal  Af- 
firmed. 

Edward  M.  Sbepard  and  William  N.  Dyk- 
mon,  for  appellant.  Bobert  Stewart  and  Eu- 
gene N.  li.  Young,  for  respondents. 

CULLEN,  C.  J.  Wbile  I  think  the  deci- 
sion of  the  courts  below  could  well  be  sus- 
tained on  the  ground  of  long  acquiescence  by 
the  public  and  Legislature  in  the  interpreta- 
tion of  section  136  of  the  election  law  (Con- 
sol. Laws,  c.  17)  declared  by  Mr.  Justice 
Bischoff  in  Matter  of  GiUeivle  v.  McDonoogh, 
39  Misc.  Bep.  147,  79  N.  Y.  Sun>.  182,  and 
while  I  agree  in  the  opinion  of  my  Brother 
GBAY  on  that  question,  I  wish  to  place  my 
rote  on  a  broader  ground.  In  my  opinion  the 
provisions  of  section  136  forbidding  a  com- 
mittee of  any  party  or  tDdex)endeat  body  au- 
thorized either  to  make  nominations  or  to 
fill  vacancies  to  nominate  a  candidate  of  an- 
other party  or  independent  body  for  the  same 
office  are  plainly  Invalid  and  unconstitution- 
al. I  shall  not  discuss  the  extent  of  the 
power  of  the  Legislature  to  regulate  elections 
other  than  to  say  that  ooncededly  the  power 
must  be  so  exercised  as  not  to  deny  or  im- 
pair the  rights  of  the  electors.  I  shall  as- 
sume that  the  Legislature  may  prescribe  in 
what  manner  and  by  what  bodies  nomina- 
tions for  office  may  be  made.  I  will  assume, 
also,  that  the  Legislature  might  hare  refused 
to  grant  committees  of  parties  or  of  inde- 
pendent bodies  the  power  to  make  noinina- 
tiona at  all,  but  have  required  all  nomina- 
tions to  be  made  by  conventions.  The  propo- 
sition which  I  assert  is  this:  That  If  the 
Legislature  does  g^nt  to  any  convention, 
committee  or  body  the  right  to  make  noml- 
natious,  it  cannot  limit  the  right  of  such 
convention,  committee,  or  body  to  nominate 
as  its  candidate  any  person  who  is  qualified 
for  the  office.  The  electors  have  the  right 
to  vote  for  whom  they  will  for  public  office, 
and  this  right  cannot  be  denied  them  by  any 
legislation.  People  ex  rel.  Bradley  y.  Shaw, 
133  N.  Y.  493,  31  N.  E.  512,  16  L.  B.  A.  606; 
People  ex  rel.  Goring  v.  President,  etc.,  of 
Wappingers  Falls,  144  N.  Y.  616,  39  N.  E. 
641.  Equally,  any  body  of  the  electors  has 
the  right  to  choose  whom  it  will  for  its 
candidate  for  office,  and  to  appeal  to  the 
whole  electorate  for  votes  in  his  behalf.  If 
the  I/egislature  has  the  constitutional  power 
to  prevent  a  committee  of  a  party  from  nomi- 
nating as  Its  own  candidate  a  candidate  al- 
ready tn  nomination  by  another  party  or 
body,  it  may  equally,  if  it  sees  fit,  forbid  a 
convention  from  making  such  a  nomination. 
It  Is  true  that  the  Legislature  may  prescribe 
qualifications  for  office  where  there  Is  no 
constitutional  provision  on  the  subject,  but 
It  has  been  settled  law  from  the  earliest  peri- 
od in  the  history  of  our  state  that  It  cannot 
enact  arbitrary  exclusions  from  office.    Bar* 
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ker  V.  People,  8  Oow.  088,  IS  Aiu.  Dec.  322; 
Rathbone  v.  Wlrth,  150  N.  Y.  459,  46  N.  B. 
15,  34  L.  R.  A.  408;  People  ex  rel.  Derery 
V.  Coler,  173  N.  Y.  103,  65  N.  B.  956l  If  it 
canDOt  enact  arbitrary  exclusions  from  office, 
etjoally  It  cannot  enact  arbitrary  exclnslona 
from  candidacy  for  (^ce.  Wbat  exclnslon 
could  be  more  arbitrary  than  that  one  party 
or  organization  should  not  be  permitted  to 
nominate  the  candidate  of  another.  For 
years  the  great  iwpular  outcry  has  been 
against  the  domination  of  partisanship  In  the 
election  of  administrative  and  Judicial  of- 
ficers. To  some  extent  the  voters  have  felt 
the  effect  of  the  popular  demand,  especially 
this  has  been  the  case  in  this  state  in  refer- 
ence to  the  Judiciary.  Fbr  the  past  nine 
years  every  member  of  this  court  has  been 
elected  on  the  common  nomination  of  the 
two  great  political  parties.  The  same  was 
the  case  with  the  election  this  year,  bnt 
under  the  construction  of  the  statute  oon- 
toided  for  by  the  appellant,  assuming  Its 
validity,  the  candidate  of  the  party  which 
made  the  latest  nomination  was  not  entitled 
to  a  place  on  the  tldcet  of  the  other  party 
because  that  party  had  first  held  its  conven- 
tion and  intrusted  the  nomination  to  one  of 
the  vacandea  to  a  committee  in  the  hope  that 
there  might  be  presented  to  the  electors  two 
common  nominees  worthy  of  the  support  of 
all  the  people  and  thus  avoid  division  on 
partisan  lines.  Personally,  I  should  think  it 
a  subject  for  pnbllc  congratulation  that  a 
candidate  was  so  well  qualified  for  the  office 
he  Bonght  as  to  command  the  support  of  oth- 
er political  bodies.  But  I  do  not  base  my 
argument  at  all  on  the  claim  that  the  legis- 
lation operates  against  nonpartisanship ;  that 
may  seem  to  me  an  objection,  but  to  others 
not  an  objection.  I  insist  that  the  Legisla- 
ture has  not  the  right  to  legislate  so  as  to 
induce  either  partisan  voting  or  Independent 
voting.  The  liberty  of  the  electors  in  the 
exercise  of  the  right  vested  in  them  by  the 
Constitution  to  choose  public  officers  on  wbat- 
evCT  principle  or  dictated  by  whatever  mo- 
ttve  tb^  see  fit,  unless  those  motives  contra- 
vene common  morality  and  are,  therefore, 
criminal,  such  as  bribery,  violence,  intimida- 
tion or  fraud,  cannot  be  doiied. 

It  has  been  suggested  that  committees  can 
more  readily  make  fusions  and  combinations 
than  convfflitlons.  If  such  is  the  case  what 
power  is  there  to  forbid  such  fusions  and 
combinations  as  the  electors  choose  to  make? 
It  has  also  been  suggested  that  a  committee 
may  be  exposed  to  corrupt  Influences.  I  do 
not  see  why  corruption  might  not  be  used  to 
prevent  the  indorsement  of  another  candidate 
as  well  as  to  indorse  him.  But  assuming  the 
Buggeetlon  well  founded,  it  may  be  a  reason 
for  denying  the  power  of  nominating  to  a 
committee,  bnt  the  irawer  cannot  be  vested  in 
them  to  be  exercised  In  favor  of  one  class  of 
nominees  and  against  another.  Could  a  pro- 
vision be  npheld  that  the  conunlttee  should 
not  nomlDate  a  man  worth  more  than  a  mil- 


lion dollars  on  the  ttteory  tiiat  ho  would  be 
more  able  to  corrupt  it  than  a  poor  man? 
The  fact  is  plain  that  the  legislative  provi- 
sion is  solely  Intended  to  prevent  political 
combinations  and  fusions,  and  this  Is  the 
very  thing  that  I  insist  tbexe  Is  no  right  to 
prevent  or  hamper  as  long  as  our  theory  of 
government  prevails,  that  the  source  of  all 
power  is  the  people,  as  represented  by  the 
electors. 

A  similar  question  arose  in  Michigan.  A 
primary  election  law  In  that  state  provided 
that  before  the  name  of  any  candidate 
should  be  placed  upon  the  ballot  at  the  pri- 
mary election  such  candidate  should  make 
oath  that  he  was  a  candidate  for  the  office. 
This  provision  was  held  unconstitutional. 
The  court  said:  "The  authority  of  the  Leg- 
islature to  enact  Laws  for  the  purpose  of 
securing  purity  in  elections  does  not  include 
the  right  to  impose  any  conditions  which  will 
destroy  or  seriously  Impede  the  enjoyment  of 
the  elective  franchise.  We  cannot  escape  the 
conclusion  that  the  provision  in  questl<m 
does  most  seriously  Impede  the  electors  in  the 
choice  of  candidates  for  office,  and  it  con- 
flicts with  the  provisions  of  section  1,  art.  18, 
of  the  Constitution.  •  •  •  This  provision 
precludes  the  voters  from  choosing  as  a  can- 
didate one  who  declines  for  himself  to  seek 
the  office."  Dapper  v.  Smith,  138  Mich.  104, 
101  N.  W.  60. 

It  is  no  answer  to  this  position  to  say 
that  the  law  permits  conventions  to  nominate 
the  candidates  of  other  parties,  and  that, 
therefore,  neither  the  right  of  the  elector 
nor  that  of  the  candidate  is  impaired.  Legis- 
lation to  be  valid  must  not  only  not  deprive 
the  elector  of  his  right  to  vote  for  whom  he 
win,  but  for  what  candidate  he  will,  and  it 
must  not  discriminate  in  favor  of  one  set  of 
candidates  against  another  set  Would  a 
statute  which  authorized  a  committee  to  nom- 
inate as  Its  own  candidate  a  candidate  of 
either  of  the  two  great  political  parties,  but 
not  a  candidate  of  one  of  the  smaller  parties, 
or  authorized  It  to  name  a  black-haired  man, 
6ut  not  a  red-haired  man,  be  valid?  Xet,  if 
the  argument  by  which  it  Is  sought  to  sustain 
the  legislation  before  us  is  sound.  It  would 
equally  support  such  legislation.  It  could 
be  said  that  no  right  was  impaired  because 
conventions  were  at  liberty  to  nominate  red- 
haired  m«i,  though  committees  were  not. 

The  orders  of  the  Appellate  Division  and 
Special  Term  should  be  afllrmed,  with  costs. 

GRAY,  J.  I  think  that  the  determination 
below  was  right,  and  that  the  order  appealed 
from  should  be  affirmed.  The  courts  have 
followed,  as  I  understand,  a  decision  made 
In  1902  by  Mr.  Justice  BiachofT  in  Matter  of 
OUlesple  V.  McDonough,  39  Misc.  Rep.  147, 
79  N.  Y.  Snpp.  182.  There  a  precisely  simi- 
lar situation  existed;  the  committee  of  the 
state  convratlon  of  the  Prohibition  party 
nominating  as  their  candidate  for  the  office  of 

Attorney  Qeneral  the  candidate  of  the  Oem-  ^ 
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ocratlc  party  for  the  same  office.  Tbat  de- 
cision has  been  acquiesced  tn  for  the  past 
eight  years.  The  Legislature  baa,  repeatedly, 
had  under  consideration  amendments  of  the 
election  law  (Consol.  Laws,  c.  17)  and.  In 
1909,  revised  and  consolidated  that  law ;  but 
the  provisions  of  the  section  (136)  In  ques- 
tion, then  and  now,  have  not  been  changed. 
I  am  clear  that  when  the  committee  of  the 
Independence  League  party,  duly  authorized 
by  cesolutlon  of  Its  del^atea,  tn  convention 
assembled,  "to  make  original  nominations 
for  Justices  of  the  Supreme  Oourt,"  etc.,  plac- 
ed In  nomination  the  respondient,  Garret  J. 
Oarretson,  that  was  an  original  nomination 
by  the  party,  and  that  It  was  not  Invalidate 
ed,  within  the  provisions  of  section  186  of  the 
election  law,  because  Garretson  was  a  can- 
didate for  the  same  office  on  the  ticket  of 
tiie  Republican  party.  Section  120  of  the 
law  Is  entitled  "Party  Nominations,"  and 
provides  that  "party  nominations  of  candi- 
dates for  public  office  can  only  be  made  by  a 
convention,  or  by  a  duly  authorized  commit- 
tee of  such  convention,  of  a  political  party 
which  at  the  last  preceding  general  election, 

•  •  *  at  which  a  governor  was  elected, 
cast  ten  thousand  votes,"  etc  The  section 
contemplates  that  the  "party  nomination" 
may  be  made  by  the  convention,  or  by  its 
committee  appointed  for  the  purpose.  The 
ordinary  mind  would.  Irresistibly,  infer  that 
the  nomination  by  such  committee  would  be 
as  "original,"  as  though  made  by  delegates 
In  convention.  That  such  was,  also,  the  leg- 
islative understanding  seems  to  be  apparent' 
from  the  language  in  the  next  section.  Sec- 
tion 121,  in  providing  for  'Tarty  certificates 
of  nomination,"  requires  that  "the  party  osr- 
tiacate  *  •  *  shall  contain  the  title  of 
the  office  for  which  each  person  Is  nomi- 
nated,   and    *    •    ♦    sball,  also,   designate 

•  •  •  the  name  of  the  political  party 
which  the  convention,  primary  or  committee 
making  such  nomination  represents.  •  •  • 
When  the  nomination  is  made  by  a  commit- 
tee, the  certificate  of  nomination  shall  con- 
tain a  copy  of  the  resolution'  passed  at  the 
convention,"  etc.  The  whole  Intendment  of 
this  section  Is  aimed  at  the  certificate, 
whereby  an  original  nomination  of  a  candi- 
date Is  made  by  a  political  party,  whether 
made  In  convention,  or  by  the  committee 
there  selected  by  the  delegates  for  the  pur- 
pose. When,  later,  the  situation  Is  consider- 
ed, which  may  arise  from  vacancies  occur- 
ring, we  find  section  135  enacted  to  meet  it. 
It  is  entitled  "Filling  vacancies  In  nomina- 
tions." It  provides  that  "If  a  nomination  Is 
dufy  declined,  or  the  attempt  to  nominate  at 
a  primary  results  in  a  tie,  or  a  candidate  reg- 
ularly nominated  dies  before  election  day,  or 
Is  found  to  be  disqualified,  •  ♦  •  or  If 
any  certificate  of  nomination  is  found  to  be 
defective,  •  •  •  the  committee  appoint- 
ed on  tbe  face  ot  such  certificate  of  nomina- 
tion •  •  •  may  make  a  new  nomination 
to  fill  the  vacancy  so  created,  or  -niay  supply 


such  defect,"  etc.  Then  section  1S6  follows, 
whose  language  gives  rise  to  the  question  be- 
fore us,  which  Is  entitled  "Certificates  ot 
new  nomlnationB."  It  provides  how  "the  cer- 
tificate so  made"  shall  be  executed  and  filed, 
and  what  shall  be  the  duty  of  the  Secretary 
of  State  upon  its  filing.  Then,  Immediately, 
follows  In  the  section  tbe  provision  that 
"When  no  nomination  shall  have  been  origi- 
nally made  by  a  political  party  or  by  an  In- 
dependent body  for  an  office,  or  whto  a  ra- 
cancy  shall  exist,  it  shall  not  be  lavirful  for 
any  committee  of  audi  party  or  independent 
body  authorized  to  make  nominations  or  to 
fill  vacancies,  to  nominate  or  substitute  the 
name  of  a  candidate  of  another  parly  or  In- 
dependent body  for  such  office;  it  being  the 
Intention  of  this  chapter  that,  when  a  candl* 
date  of  one  party  is  nominated  and  placed  on 
the  ticket  of  another  party  or  Independent 
body,  such  nomination  must  be  made  at  the 
time  and  In  the  manner  provided  for  making 
original  nominations  by  such  pa'rty^or  inde- 
pendent body."  I  think  that  this  section, 
when  read  in  the  light  of  the  preceding  sec- 
tions, should  be  regarded  as  having  refer- 
ence to  the  "new  nominations"  to  be  made, 
where  the  vacancies  have  occurred,  whidi 
the  preceding  section  185  has  covered  In  its 
provisions.  If  we  take  the  view,  which  I 
think  proper  and  reasonable,  of  section  120t 
that  nominations  of  party  candidates  'made 
according  to  its  provisions  are  original  nom- 
inations, we  have  no  difficulty  in  referring 
the  language  of  section  136  to,  and  In  harmo- 
nizing it  with,  the  provisions  for  making  new 
nominations,  made  necessary  by  the  happen- 
ing of  the  events  specified  In  section  135. 
The  inhibition  of  section  136  against  the  se- 
lection of  a  candidate  on  another  ticket  for 
the  same  office  would  not  apply  to  a  case 
where  the  committee  was  acting  for  the  con- 
vention, in  making  nominations  for  offices 
upon  their  party's  ticket.  In  that  case  the 
Intendment  of  section  136,  that  such  a  nom- 
ination "must  be  made  at  the  time  and  In 
the  manner  provided  for  making  original 
nominations  by  such  party,"  would  be  satis- 
fied. Tbe  Intent  of  the  statute  may  be  so 
Inartlfidally  expressed  as  to  give  rise  to  de- 
bate; but,  when  we  consider  tbe  provisions 
In  their  order  and  in  their  apparent  connec- 
tion with  the  subjects  of  each,  we  should 
find  no  difficulty  in  interpreting  their  purport 
In  the  way  I  have  indicated.  The  question 
has  been  fully  discussed  in  the  opinions  ren- 
dered by  Justice  Blschoff,  in  Gillespie  v.  Mc- 
Donough,  supra,  and  by  Justice  Stapleton  In 
the  present  case,  and  I  deem  it  unnecessary 
to  speak  further.  I  think  that  our  affirm- 
ance should  be  rest^ed  upon  the  ground  stat- 
ed, as  suMclent  for  the  disposition  of  the 
appeal.  As  a  majority  of  my  Associates, 
hovrever,  desire,  also,  to  concur  with  the 
Chief  Judge  in  the  views  expressed  by  him,  I 
shall  join  with  theiu  In  holding  that  the  pro- 
visions of  section  136  are  unconstitutional 

and,   therefore,  invalid,'  in   forbidding   th« 
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eaminlttee  of  a  political  party,  anthorlaed  to 
make  nominations,  to  Dominate  as  a  candi- 
date for  an  office  on  tbe  party  ticket  a  per- 
son who  Ifl  tbe  candidate  of  another  party 
for  the  same  office.  Tbe  power  of  the  Legis- 
lature to  regulate  may  not,  validly,  be 
stretched  bo  far  aa  to  restrict  a  body,  au- 
thorized to  make  nominations  for  a  political 
party.  In  Its  right  to  select  any  dniy  qoall- 
fled  person  as  a  candidate  for  public  office. 
It  cannot  deprive  tbe  electors  of  the  right  to 
vote  for  any  person  for  a  public  office  not 
dlsqualifled  under  oar  laws. 

I  think  the  affirmance  may  well  be  placed 
upon  the  first  ground  discussed ;  but,  If  nec- 
essary to  tbe  affirmance,  I  shall  concur  with 
the  Chltf  Judge's  opinion. 

HISCOCK,  J.  I  concur  for  affirmance  on 
the  first  ground  stated  by  Judge  GRAY.  The 
provisions  of  the  election  law  governing  the 
question  now  before  us  are  cot  entirely  free 
from  ambiguity  and  uncertainty.  I  tUnk, 
however,  that  they  may  fafrly  be  construed 
as  permitting  what  was  done  in  this  case, 
and  in  view  of  the  fact  that  the  Legislature 
Tor  several  years  has  allowed  such  interpre- 
tation by  the  courts  to  prevail  and  be  follow- 
ed by  political  i)artles  when,  Independent  of 
tbe  questioh  of  constitutionality  raised  by 
Chief  Judge  CULLEN,  it  could  have  avoided 
or  prevented  the  same  by  a  slight  amend- 
ment of  the  statute  makes  me  the  more 
ready  to  adopt  this  view. 

HAIGHT,  J.  (disscmtintd.  On  the  6th  day 
of  October,  1010,  at  a  convention  of  delegates 
of  the  Independence  League  party,  held  in 
and  for' the  Second  Judicial  district  a  resolu- 
tion was  adopted  appointing  a  committee  to 
make  original  nominations  for  three  Justices 
of  tbe  Supreme  Court  on  tbe  Independence 
League  ticket  for  that  district,  and  subse- 
quently, on  tbe  7th  day  of  October,  at  a 
meeting  of  that  committee,  it  placed  in  nom- 
ination for  the  offices  aforesaid  Garret  J. 
Garretson,  Samuel  T.  Maddox,  and  Harring- 
ton Putnam,  who  previously,  and  on  the  1st 
day  of  October,  1910,  had  been  placed  In 
nomination  by  tbe  Republican  party  at  its 
Judicial  convention  held  in  and  for  that  Ju- 
dicial district  Upon  filing  the  certificate  of 
such  nomination  with  the  Secretary  of  State 
by  tbe  committee  of  the  Independence  League, 
the  appellant  entered  a  protest  with  the  Sec- 
retary of  State,  in  which  he  claimed  that 
such  nomination  made  by  the  committee  was 
void  and  in  violation  of  the  proTlslons  of 
section  136  of  the  election  law.  The  protest 
baving  been  overruled  by  the  Secretary  of 
State,  these  proceedings  were  instituted  by 
the  appellant,  who  was  tbe  nominee  for  Jus- 
tice of  the  Supreme  Court  in  that  district  by 
the  Democratic  party.  The  question  thus 
presented  for  determination  is  as  to  whether 
a  candidate  who  has  been  nominated  by  a 
political  party  for  an  office  can  be  nominat- 
ed by  a  duly  authorized  committee  of  a  con- 


vantlon  of  another  politteal  party  under  the 
election  law  of  our  stata 

Section  120  of  the  election  law  provides 
that:  "Party  nominations  of  candidates  for 
public  office  can  only  be  made  by  a  conven- 
tion, or  by  a  duly  authorized  <6mmlttee  of 
such  convention.'!  It  thus  will  be  observed 
that  the  convention  of  a  party  is  Its  su- 
preme power,  and  is  vested  with  primary 
and  original  power  to  make  nominations  of 
candidates  for  an  office.  No  committee,  pri- 
marily or  originally,  possesses  such  power. 
It  is  only  after  the  convention  has  duly  au- 
thorized a  committee  to  make  nondnatlons 
that  it  is  vested  with  power  to  do  so.  Its 
power  is,  therefore,  delegated  and  secondary 
to  that  of  the  convoitlon.  Section  136  con- 
tains proTlsions  with  reference  to  filling  va- 
cancies occurring  in  party  nomlnatlMis  by 
tbe  decliaaUon,  death,  or  disqualification  of 
a  person  nominated,  and  section  136  contains 
provisions  with  reference  to  the  tnniring  of  a 
certificate  by  the  committee,  the  signing  and 
filing  of  it,  and  then  ooodndes  as  fOUows: 
"When  no  nomination  shall  have  been  orig- 
inally made  by  a  political  party  or  by  an  In- 
dependent body  for  an  office,  or  when  a  va- 
cancy shall  exist.  It  shall  not  be  lawftal  for 
any  committee  of  such  party  or  Independent 
body  authorized  to  make  nominations  or  to 
fill  vacancies,  to  nominate  or  substitute  tbe 
name  of  a  candidate  of  another  party  or  In- 
dependent body  for  such  office;  it  being 
the  Intention  of  this  chapt»  that  when  a 
candidate  of  one  party  Is  nominated  and 
placed  on  the  ticket  of  another  party  or  in- 
dependent body,  such  nomination  must  be 
made  at  the  time  and  in  the  manner  provided 
for  making  original  nominations  by  such 
party  or  Independent  body." 

Some  confusion  appears  to  exist  with  ref- 
erence to  the  meaning  of  the  word  "orig- 
inally," as  appears  in  the  first  clause  of  tbe 
statute:  "When  no  nomination  shall  have 
been  originallv  made  by  a  political  party  for 
an  office,"  tbe  contention  being  that  "orig- 
inally" refers  to  a  nomihatlon  made  either 
at  a  convention  or  by  a  committee  appointed 
by  the  convention.  But  it  appears  to  me 
that  this  question  is  answoed  by  tbe  stat- 
ute Itself,  for  ta  construing  it  we  are  bound 
to  give  force  to  all  of  its  provisions,  provided 
they  can  be  harmonized  with  each  other. 
True,  the  nomination  by  a  committee  i»  orig- 
inal, in  tbe  sense  that  It  is  first  made.  But 
it  must  be  remembered  that  the  statute  has 
Invested  the  convention  with  the  power  to 
make  nominations  and  that  its  poww  is 
primary  and  original.  When  the  convention 
Is  called  for  the  purpose  of  making  nomina- 
tions, its  power  so  to  do  is  original,  and 
when  it  delegates  that  power  to  a  committee, 
the  committee's  action  is  secondary  and  sub- 
ject to  tbe  power  of  the  convention.  An  ex- 
amination of  the  provisions  of  sections  120, 
121,  and  185,  and  those  under  review  of  sec- 
tion 136,  make  it  clear  that  the  convention 
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Is  empowered  to  appoint  two  commltteea, 
and  only  two,  one  to  make  nominations  and 
the  other  to  fill  vacandea.  If  the  convention 
Itself  nominates  candidates  for  all  the  posi- 
tions to  be  filled,  then  no  committee  to  make 
nominations  ^ould  be  properly  appointed,  for 
there  would  be  nothing  for  the  committee  to 
do;  and  the  only  committee  that  would  be 
necessary  In  such  a  case  would  be  a  com- 
mittee to  fill  yacanples.  If  the  word  "orig- 
inally," therefore,  refers  to  nominations  made 
in  the  first  Instance  by  the  convention,  then 
all  of  the  provisions  which  follow  become  of 
force  and  effect.  If,  however,  the  word  "orlgi- 
Inally"  means  the  nomination  made  by  a 
committee,  then  no  force  or  effect  can  be 
given  to  a  portion  of  the  statute  which  fol- 
lows: "When  no  nomination  shall  ^ave 
been  originally  made  by  a  political  party 
•  •  •  for  an  office,  or  when  a  vacancy 
shall  exist"  Here  we  have  distinct  refer- 
ence to  the  two  conmilttees  which  the  con- 
vention has  l>een  authorized  to  appoint  in 
the  preceding  sections  of  the  statute,  to  wit; 
a  committee  to  make  nominations,  and  a 
committee  to  fill  vacancies.  The  stfttute  then 
proceeds:  "It  shall  not  be  lawful  for  any 
committee  of  such  party  *  *  *  to  make 
nominations  or  to  fill  vacancies"  (here  again 
we  have  the  two  functions  distinctly  refer- 
red to,  to  make  nominations  and  to  fill  va- 
cancies), "to  nominate  or  substitute  the  name 
of  a  candidate  of  another  party  or  Inde- 
pendent body  for  such  office."  And  then  the 
statute  concludes:  "It  ttelng  the  Intention 
of  this  diapter  that  when  a  candld.ite  of 
one  party  Is  nominated  and  placed  on  the 
ticket  of  another  party  or  Independent  body, 
such  nomination  must  be  made  at  the  time 
and  in  the  manner  provided  for  making  orig- 
inal nominations  by  sacb  party  or  Independ- 
ent body."  The  time  and  manner  provided 
for  making  original  nominations,  under  the 
statute.  Is  the  convention  called  for  that  pur- 
pose. If  the  committee  to  make  nominations 
is  to  be  exempted  from  the  restrictions  of  the 
statute,  then  all  of  the  provisions  specifically 
relating  to  Its  functions  become  meaningless 
and  senseless.  If,  however,  the  Legislature 
referred  to  a  nomination  by  the  convention, 
then  every  provision  becomes  clear  and  •>p- 
eratlvoi  The  committee  appointed  to  make 
nominations,  as  well  as  the  committee  ap- 
pointed to  fill  vacancies,  possess  separate,  in- 
dependent functions;  bat  those  functions  may 
be  delegated  to  one  committee  who  is  em- 
powered to  make  nominations  as  well  as  to 
fill  vi^candes.  In  such  case  the  Umltatious 
ot  the  statute  extend  to  eadi  of  the  func- 
tions of  the  committee. 

The  provisions  of  the  statute  iinder  review 
were  Inserted  In  the  election  law  In  1896 
(Laws  1806)  c.  000)  {  66w  Its  purpose  was  to 
correct  an  evil  that  had  made  its  appear- 
ance in  the  nomination  of  candidates  for 
office.  A  number  of  parties  bad  come  Into 
exittance   in  which   nominations  for   office 


were  made  and  placed  upon  the  official  bal- 
lot Some  ot  these  parties,  meeting  in  con- 
vention, only  made  nominations  for  one  or 
two  positions,  and  then  adjourned  after  ap- 
pointing a  committee  to  make  nominations 
and  to  fill  vacancies.  In  some  instances 
rumors  were  drcnlated  that  positions  apon 
such  party  ballot  had  been  Improperly  dis- 
posed of  to  candidates  upon  other  party  bal- 
lots, so  that  it  was  not  uncommon  to  find 
the  name  of  a  candidate  on  three  or  four 
colnmns  of  the  official  ballot  This  evil  the 
Legislature  attempted  to  correct  If  the 
statute  is  now  to  be  constrned  as  having  no 
reference  to  committees  appointed  to  make 
nominations,  then  the  evil  sought  to  be  rem- 
edied by  the  Legislature  chiefly  falls.  It  is 
true  that  it  Is  conceded  that  it  applies  to  the 
committee  authorized  to  fill  vacancies,  but  it 
was  not  in  the  committee  that  filled  vacan- 
cies that  the  evil  practice  referred  to  ex- 
isted. It  consequently  would  follow  that  the 
statute  is  practically  meaningless  and  ac- 
complished no  benefldal  results. 

It  is  now  contended  that  "originally" 
means  a  nomination  not  made  before  the 
time  required  by  the  statute  for  the  filing 
of  a  certificate  of  nominations  30  days  be- 
fore election,  and  that  the  limitation  upon 
the  powers  of  the  committee  thereafter  ap- 
plies, whether  it  be  a  committee  to  make 
nominations  or  of  filling  vacancies.  I  had 
supposed  that  the  power  of  a  party  to  make 
nominations  ended  with  the  limitation  of 
time  In  which  the  certificate  is  required  to 
be  filed,  and  that  thereafter  its  power  was 
limited  to  the  filling  of  vacancies.  In  order 
to  construe  the  statute  in  accordance  with 
the  suggestion,  it  would  practically  have  to 
be  rewritten  and  reference  made  to  the  30- 
day  clause.  It  would  require  something 
more  than  the  transposing  of  words  and  sen- 
tences or  the  substituting  of  words  in  order 
to  make  the  meaning  of  the  Legislature  clear. 

It  has  been  further  suggested  that  the  Leg- 
islature had  no  power  to  limit  a  party  In 
making  nominations.  Assume  this  to  be  so. 
The  Legislature  in  this  case  has  not  limited 
the  power  of  the  convention  to  make  nom- 
inations of  candidates  of  another  party.  The 
convention  may  do  so,  or  it  may  appoint  a 
committee  to  meet  a  committee  of  another 
political  party  and  agree  upon  candidates 
who  shall  be  supported  by  their  respective 
parties.  Nor  has  the  Legislature  limited  the 
power  of  a  convention  to  dispense  with  an 
annual  session  and  delegate  its  power  to  a 
committee  to  make  nominations  for  the  next 
succeeding  year.  But  in  such  a  case  the 
committee  so  appointed  becomes  the  sole  aud 
original  power  to  make  nominations  for  that 
year,  and  consequently  the  provisions  of  the 
statute  do  not  apply  to  nominations  "made 
at  the  time  and  in  the  manner  provided  for 
making  original  nominations  by  such  party." 
AH  that  the  Legislature  has  attempted  to  do 
In  this  c^se  Is  to  regulate  the  manner  in 
Digitized  by  VjVJVJV  IC 


KTJ 


PALTBT  ▼.  EGAN. 


&&7 


wblcb  nomtnatlona  shall  he  made  and  to 
tpedty  the  extent  to  which  a  convention  may 
delegate  Its  powers  to  a  committee.  This 
does  not,  to  my  mind,  infringe  upon  any  of 
the  constitntlonal  provisions. 

The  order  appealed  from  should  be  re- 
TRsed. 

WHRNBR  and  WILIARD  BARTLHTT, 
W.,  concur  with  CUL-IiBN,  C.  J.,  and  GRAY, 
J.  CHASB,  J.,  concurs  with  CULLEN,  O. 
J,  only.  HISCOCK,  J,  concurs,  in  memo- 
randnm,  with  GRAT,  J.,  only  on  the  ground 
first  stated  In  his  ophilon.  HAIGHT,  3., 
reads  dissenting  opinion. 

Orders  affirmed. 


(200  N.  T.  ir> 

PAI/TET  et  aL  v.  BX3AN. 

(Gonrt   ct  Appeals   of   New   York.     Not.   22, 
1910.) 

1.  Afpkai.  awd    Ebbor   (I  1176*)— RivMSAi, 

— DlBKCnNQ  FiSAI.  JUnolttNT. 

Where  the  trial  court  reserves  decision  on 
•  motion  to  nonsuit  and  permits  the  case  to  go 
to  the  jury,  and,  after  verdict  for  plaintiff  and 
a  motion  by  defendant  for  a  new  trial,  rules  on 
the  motion  for  nonaoit  and  dismisses  the  case, 
the  appellate  court,  even  if  it  holds  the  nonsuit 
error,  will  not  reinstate  the  verdict  and  order 
Judgment  thereon,  thereby  depriving  defendant 
of  his  ri^ts  under  the  motion  for  new  trial. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
EJrror,  Dec  Dig.  |  1176.*] 

2.  Afpkai,  and  Ebbob  (|  263*)— Pbebkbyation 
or  Grounds. 

Plaintiff  is  not  necessarily  bound  by  the 
theory  on  which  the  case  was  submitted  to  the 
jury,  because  no  exception  was  taken  thereto, 
where  the  court  later,  after  verdict  for  plain- 
tiff, rendered  its  reserved  decision  granting  de- 
fendant's motion  for  a  nonsuit,  taking  the  case 
from  the  jniy. 

[E^  Note.— For  other  oases,  see  Appeal  and 
Error,  Cent  Dig.  H  1516-1S82-,  Dec  Dig.  { 
263.»] 

5.  Landlord  and  Tenant  (|  132*)— Pbbhises 

— UsK  AND  Enjoyment. 

A  landlord  owes  his  tenants  a  duty  not  to 
disturb  their  possession  and  enjoyment  of  the 
premises  by  any  operations  he  may  make  on  bis 
adjoining  property,  irregpective  of  the  question 
«f  negligence. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  I  460;    Dec.  Dig.  {  182.*] 

4.   liANDLOBD     AND     TBNANT     (§     133*)— PREM- 
ISES—USK  AND  Enjotment— Pkrsonai.  Ob- 

UOATION. 

This  obligation  is  a  personal  one  and  is 
not  discharged  by  delegating  the  work  to  a  com- 
petent independent  contractor. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  {  465;  Dec  Dig.  { 
133.*] 

6.  Master  and  Sebtant  (|  319*)— Independ- 
ent CtoNTEACTOB— LlABIUTY  OF  MaSTEB.   * 

Where  the  work  itself  causes  injury,  it  Is 
BO  defense  to  the  proprietor,  etc,  that  he  em- 
ployed a  competent  independent  contractor  to 
perform  such  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |{  1259-1200;  Dec  Dig.  ( 
819.*] 


e.   LiANDtORD     AND    TENANT    (|     132«)— P*«lt- 

ises^Injtobies  to  Tenant— AonoNtHrBVj- 

DENCE. 

In  an  action  by  a  tenant  for  injuries^  to 
his  possession  by  the  collapse  of  bis  building, 
which  occurred  tbrough  excavations  by  the  land- 
lord on  his  adjoining  lot,  evidence  held  to  show 
negligence  on  part  of  defendant. 

[Ejd.  Note. — ^For  other  cases,  see  lisndlord  and 
Tenant,  Cent  Dig.  ff  460-464;    Dec.  Dig.  t 
132.*] 
7.  Landlord  and  Tenant  (|   132*)— Pbem- 

IBES— INJUET  TO  TENANT— PLEADINO. 

Where  a  tenant  sued  for  injuries  from  the 
collapse  of  the  building  caused  by  the  landr 
lord's  excavation  on  an  adjacent  lot,  a  com- 
plaint alleging  the  relation  of  landlord  and 
tenant,  and  further  setting  out  In  detail  the 
acts  and  operations  causing  the  collapse,  was 
sufficient  to  justify  a  recovery  on  the  Uieory  of 
the  landlord's  negligence,  though  it  may  have 
been  originally  intended  to  Mege  cause  of  ac- 
tion under  New  York  City  Building  Code,  i  22, 
providing  for  the  protection  of  property  from 
injuiy  by  excavations,  etc. 

[Ei.  Note.— For  other  cases,  see  Landloid  and 
Tenant,  Dec  Dig.  {  132.*] 

a  Estoppel  (|  68*)— Position  in  Judicial 

Proceeding. 

In  such  an  action,  the  plaintiffs  were  not 
estopped  from  changing  the  theory  of  their 
case,  although  on  the  first  trial  they  proceeded 
upon  the  theory  of  liability  under  the  Building 
Code,  and  in  the  second  failed  to  accept  an 
amendment  under  the  terms  imposed  by  the 
court 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig:  gi  165-169;    Dec  Dig.  {  68.*] 

Appeal  from  Supreme  Court,  Appellate  Di- 
Tlsion,  First  Department 

Action  by  Adolph  Paltey  and  others  against 
Patrick  Egan,  impleaded  with  others.  From 
a  judgment  of  nonsuit,  affirmed  by  the  Ap- 
peUate  Division  (132  App.  Dlv.  254,  U6  N.  Y. 
Supp.  889),  plaintiffs  appeal.    Reversed. 

See,  also,  122  App.  Dlv.  924, 108  N.  Y.  Supp. 
1143;  124  App.  Dly.  939,  109  N.  Y.  Supp. 
1140. 

This  is  an  appeal  from  a  Judgment  entered 
on  an  order  of  the  First  Appelate  Division 
affirming  a  judgment  dismissing  plalntioy 
complaint  on  a  motion  for  a  nonsuit  The 
action  was  brought  to  recover  damages  oc- 
casioned by  the  collapse  of  a  building  owned 
by  the  defendant  and  part  of  which  had  been 
leased  to  plaintiffs. 

The  defendant  was  the  ovmer  of  two  build- 
ings, known  respectively  as  No.  65  and  Na 
67  East  Eighth  street  in  the  city  of  New 
York,  and  which  on  their  adjacent  sides  were 
supported  by  a  common  wall.  The  plaintiffs 
rented  all  or  part  of  the  third  floor  of  the 
former  building.  Thereafter,  and  while  the 
lease  was  In  force,  the  defendant  undertook 
to  remove  the  building  No.  67  and  erect  a 
new  one  In  the  place  thereof,  making  a  con- 
tract with  one  of  the  other  defendants  for  so 
doing,  and  an  excavation  estimated  at  from  8 
to  15  feet  deep  and  of  considerable  l«)gth  was 
made  next  to  the  wall  of  No.  65.  At  first 
this  latter   wall  was  shored  up   by  three 
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beams  miming  from  It  across  tbe  lot  of  No. 
€7  to  tbe  wall  of  No.  68 ;  but,  two  ot  three 
days  before  the  occurrences  complained  of, 
two  of  these  supports  were  taken  down  and 
on  the  morning  In  question  the  remaining 
one.  The  building  No.  63  was  4  stories  high 
and  upwards  of  90  feet  In  length.  Apparent- 
ly as  the  result  of  these  various  acts,  the 
wall  of  the  building  and  a  large  portion  of 
the  Ifulldlng  collapsed,  and  the  appellants' 
gooda  were  Injured. 

The  case  has  been  tried  twice.  On  the  first 
trial  It  was  submitted  to  the  Jury  solely  on 
the  theory  that  the  defendant  In  violation 
of  the  provisions  of  the  Building  Code  of  che 
city  of  New  York  had  failed  to  properly 
Shore  up  the  wall  of  the  building  which  was 
left  standing,  and  the  Judgment  In  plaintiffs' 
favor  was  reversed  on  the  ground  that  those 
t)rovlslonB  did  not  apply  to  a  case  where  the 
same  i)erson  owned  the  adjoining  lots  as  In 
this  case.  On  the  second  trial,  the  case  was 
submitted  by  the  court  to  the  Jury  on  the 
theory  of  negligence  In  making  the  excava- 
tion Independent  of  said  Code  provisions; 
but  the  submission  was  limited  by  holding 
that  defendant,  having  made  a  contract  to 
do  the  work  which  resulted  In  the  accident, 
thereby  avoided  responsibility  for  anything 
which  was  done  within  the  limits  of  the 
contract  and  only  became  liable  for  personal 
negligence  outside  thereof.  At  the  cloee  of 
the  evidence,  tbe  trial  Judge  reserved  his 
decision  on  the  defendant's  motion  to  dismiss 
the  plaintiffs'  complaint  pending  the  verdict 
by  the  Jury.  While  the  submission  to  the 
Jury,  which  was  doubtless  intended  to  be  In 
accordance  with  section  1187  of  the  Code, 
did  not  call  for  a  special  verdict,  but  was 
a  general  submission,  both  parties  seem  to 
have  acquiesced  In  this  method  of  procedure. 
When  the  Jury  rendered  its  verdict  In  fa- 
vor of  the  plalntlCTs,  the  defendant  made  a 
motion  for  a  new  trial  under  section  999  of 
the  Code;  but  the  trial  Judge  disregarded 
this  and  reverted  back  to  and  granted  the 
motion  for  a  ncmsult 

liOulB  X  Torbaus,  for  appellants.  James 
Kearney,  for  respondent. 

HISGOCK,  X  (after  stating  the  facts  as 
above).  As  apx)ears  by  the  foregoing  state- 
ment of  facts,  tbe  appellants  are  seeking  to 
recover'  damages,  because,  while  they  were 
the  tenants  in  a  building  owned  by  tbe  re- 
spondent, the  latter  caused  the  adjoining  one 
also  owned  by  him  to  be  removed  and  an  ex- 
cavation to  be  made  In  such  a  manner  that 
the  former  building  collapsed  and  the  ten- 
ants' property  was  Injured. 

They  were  nonsuited,  and  It  seems  de- 
sirable in  tbe  first  Instance  to  correct  various 
erroneous  Ideas  which  have  accumulated  in 
the  minds  of  counsel  on  both  sides  as  the 
result  of  the  practice  which  was  followed  by 
the  trial  court  In  reserving  its  decision  on 
a  (notion  for  a  nonsuit  pending  a  general  ver- 
dict and  then  disregarding  the  motion  for  a 


new  trial  and. granting  tbe  nonsolt  The 
counsel  for  the  appellants  insists  that,  the  re- 
served motion  for  a  nonsuit  having  been 
g;ranted  after  tbe  Jury  had  rendered  a  ver- 
dict In  favor  of  bis  clients,  we  should  re- 
Instate  the  verdict  ^nd  order  Judgment  there- 
on If  we  should  think  that  the  motion  for  a 
nonsuit  ought  not  to  have  been  granted.  Of 
course  this  would  not  be  permissible  even 
if  Justified  by  the  evidence  under  the  court's 
charge.  Counsel  for  respondent  having  made 
a  motion  for  a  new  trial  under  section  999 
of  the  Code  after  the  verdict  was  rendered, 
and  this  motion  having  been  disregarded, 
and,  Instead,  the  original  motion  for  a  non- 
salt  having  been  granted,  the  respondent 
wonld  be  deprived  of  his  rights  under  the 
motion  for  a  new  trial  If  we  should  now  re- 
verse the  nonsuit  and  direct  Judgment  on  the 
verdict  True  v.  Lehigh  V.  R.  B.  Ca,  22  App. 
Dlv.  688,  48  K.  Y.  Supp.  8S. 

On  die  other  side,  the  respondent  contends 
that,  because  tbe  appellants  took  no  excep- 
tions to  the  theory  on  which  tbe  trial  Judge 
did  tentatively  submit  tbe  case  to  the  Jury, 
they  are  bound  on  this  appeal  by  that  theory 
with  all  of  Its  restrictions  and  cannot  urge 
any  other  one^pon  which  they  should  have 
been  allowed  to  go  to  the  Jury.  This  view 
also  is  manifestly  incorrect  If  the  Judgment 
appealed  from  were  entered  on  the  verdict, 
tbe  respondent's  argument  would  be  well 
founded;  but  it  is  not.  The  rerdict  .has 
been  eliminated,  and  the  Judgment  entered 
on  tbe  direction  for  a  nonsuit,  and  the  ordi- 
nary question  is  presented  to  us  which  arises 
on  any  nonsuit  whether  there  was  any  view 
of  the  case  on  which  the  appellants  should 
have  been  allowed  to  go  to  the  Jury,  and 
this  brings  us  to  tb»  merits  of  the  appeal. 
The  appellants  were  not  required  to  make 
specific  requests  to  go  to  the  Jury.  Rochester 
&  K.  F.  Land  Co.  v.  Raymond,  158  N.  Y. 
576.  584,  53  N.  B.  607,  47  L.  R.  A.  246; 
First  Nat.  Bank  of  Springfield  v.  Dana,  79  N. 
Y.  108;  Trustees,  etc,  of  East  Hampton  t. 
Kirk,  68  N.  Y.  459. 

This  Is  an  appeal  resulting  from  a  second 
trial.  On  the  first  trial  tbe  appellants  hung 
their  hopes  of  recovery  on  alleged  violations 
of  section  22  of  the  Building  Code,  which 
provides  for  the  protection  of  property  from 
tbe  effects  of  adjacent  excavation,  primarily 
imposing  this  duty  on  the  person  maldng  tbe 
excavation  or  on  the  one  owning  the  adjacent 
property  accordingly  as  tbe  excavation  is 
to  be  more  than  IQ  feet  in  depth  or  not,  and 
further  enacting  that.  If  the  necessary  license 
Is  not  granted  to  tbe  one  making  tbe  excava- 
tion and  primarily  required  to  take  protective 
measures  to  go  on  the  adjoining  premises 
for  this  purpose,  then  tbe  owner  of  tbe  ad- 
joining premises  refusing  to  grant  such  li- 
cense shall  protect  the  walls  and  buildings. 
The  determination  of  the  Ai^ellate  Division 
on  the  first  appeal,  however,  dissipated  these 
hopes  of  tbe  appellants  by  holding  that  those 
provisions  did  not  apply  to  a  case  like  the 
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praseBt  onCi  wbete  the  same  man  owned  :both 
piopertleB,  and  tt  seemis  apparent  to  me 
that  for  the  reasons  fally  set  forth  tn  the 
opinion  of  Judge  Patterson  (Paltey  t.  Egan, 
122  App.  Dlv.  612,  107  N.  X.  Sniv.  444), 
and  which  I  shall  not  take  the  space  to  re- 
capitulate, those  provisions  are  not  adapted 
to  the  regnlatioa  of.snch  a  situation  as  arose 
In  this  casBt  where  the  respondent  owned 
both  the  prc^rty  on  which  the  excavation 
was  being  made  and  also  the  adjacent  build- 
ing in  part  occupied  by  the  appellants.    . 

Tbns  driven  from  their  original  position, 
the  appellants  claim  to  have  adopted  ^d 
maintained,  so  that  the  court  was  under  ob- 
UgatloDB  to  sul)mit  it  to  the  jury  on  the  pres- 
ent trial,  the  other  theory  that  respondent. 
Independent  of  the  provisions  of  the  Building 
Code,  violated  'the  obligations  which  as  land- 
lord he  owed  to  his  tenants,  and  tbereby 
eaosed  tbem  injury,  and  that,  in  my  Judg- 
ment, Is  the  contentibn  on  which  they  must 
rely.  The  disirasitlon  of  this  claim  Involves 
the  BoInttoB  of  the  questions:  First,  wheth- 
er there  was  any  snch  violation;  and,  sec- 
ond, whether  the  appellanta  nnder  their 
I^eadliigB  are  1b  b  position  to  avail  them- 
Bdves  of  it  If  it  existed 

Dnqaestlonably  the  '■  rcQKmdent  owed  the 
dnty  not  to  disturb  the  appellants  In  their 
possesion  and  enjoyment  of  the  premises 
which  he  Iiad  leased  to  them  by  any  such 
operations  as  he  undertook  on  the  adjoining 
lot,  and  for  his  violation  of  this  obligation 
be  might  have  beeabdd  liable  Independent 
of  any  negligence.  Snow  v.  PnlltEer,  142  N. 
T.  263,  36  N.  B.  IOCS. 

The  complaint,  however,  dees  not  fairly 
compreheod  any  tlwory  of  recovery  so  broad 
as  tlilB.  At  most — and  that  queslloD  will  be 
further  ooD8idered--lt  sets  forth  a  cause  of 
actloa  la  negUgenoe^  It  seems  to  me,  iiow- 
ever,  that  thereby  the  appellants  have  slmr 
ply  restricted  and  mlBlmUed  the  liability  of 
respondent  without  destroying  It;  and '  that 
a  cause  of  action  in  negligence  for  the  con- 
sideration of  the  Jury  tras  established  by  the 
evidence.  Assuming,  as  I  do,  tliat  the  re- 
spondent under  the  coouplalnt  was  not  under 
obligations  to  so  conduct  his  removal  of.  the 
building  and  Us  excavation  that  practically 
under  no  circumstances  the  appellants  should 
be  disturbed  in  their  occupation  as  tenants, 
be  at  least  was  under  the  obligation  to  pro- 
tect his  tenants  from  any  unnecessary  dis- 
turbance, and  eviction,  and  for  that  purpose 
to  see  to  It  that  the  operations  on  the  ad- 
Jaceit  lot  were  conducted  with  all  ireasonable 
care  and  prudence.  Plaintiffs'  complaint,  as 
I  shall  assume  for  the  present,  goes  no  fur- 
ther than  to  relieve  him  from  llabUity  in 
tre^Mun  for  an  lnterferen<!e  which  could  not 
be  foreseen  and  was  not  negligent,  and  charg- 
es him  still  with  the  duty  to  exercise  care 
and  caution  to  avoid  ..accidents  and  disturb- 
ance to  his  tenants.  Jndd  &  Co.  v.  Cushlng, 
60  Hun,  181,  2  N.  X.  Supp.  836;  BuUer  t. 
Coriili>K,  46  Hun,  621. 


Ordinarily  the  respondent  might  reply,  as 
he  does  attempt  to,  that  he  discharged  hU 
obligations  by  securing  a  competent  inde- 
pendent contractor,  and  that  thereby  he  has 
be«i  relieved  from  responslbiUty  for  any  neg- 
ligence except  of  himself  which  is  not  shown 
to  have  existed.  That  defense,  however,  is 
not  available  in  this  case.  The  respondent's 
dnty  to  protect  his  tenants  from  disturbance 
in  the  course  of  his  building  operations  was 
of  a  personal  character,  and  he  could  not 
discharge  It  by  delegating  those  operations 
even  to  a  competent  Independent  contractor. 
Blumenthal  v.  Prescott,  70  App.  Dlv.  600, 
665,  76  N.  X.  Supp.  710;  Sclolaro  v.  Asch, 
188  N.  y.  77,  01  N.  B.  263. 

And  yery  Ukky  a  second  exception  to  the 
general  rule  militates  against  him,  and  that 
is  the  ona  that,  whwe  the  woi^  itself  in  the 
course  of  whldi  damages  are  caused  creates 
the  danger  or,  injury,  the  ultimate  superior 
or  proprietor  is  liable  to  persons  injured  by 
a  failure  to  properly  guard  or  protect  the 
work,  even  though  the  work  Is  Intrusted  to 
an  Independent  contractor.  Downey  v.  Low, 
22  App.  Dlv.  460,  48  N.  T.  Supp.  207. 

It  Is  scarcely  claimed,  and  cannot  be  suc- 
cessfully maintained,  that  there  was  not  evi- 
dence which  would  have  permitted  a  Jury 
to  say  that  the  work  which  resulted  in  the 
collapse  of  the  building  wherein  appellants 
had  their  loft  was  not  negligently  conducted. 
Amongst  other  things,  it  appeared  that  the 
building  which  collapsed  was  of  brick,  four 
stories  high,  and  nearly  100  feet  deep.  The 
adjacent  excavation  was  estimated  to  be  from 
8  to  15  feet  deep,  extending  below  the  foun- 
dations, and  at  the  time  of  the  accident  this 
wall  was  not  shored  up  or  supported  In  any 
manner. 

The  remaining  qnestlpn,  as  already  stated, 
relates  to  the  sufficiency  of  the  complaint, 
and  I  think  should  be  decided  in  favor  of  the 
appellants.  It  sets  forth  the  relation  of  land- 
lord and  tenant,  and  then  with  sufficient 
completeness  details  the  operations  and  acts 
which  led  up  to  the  collapse  of  the  building. 
While,  as  before  stated.  Its  allegations  may 
have  looked  primarily  to  the  provisions  of 
the  Building  Code  as  a  basis  for  recovery, 
they  are  not  limited  to  those  provisions,  but 
are  broad  enough  to  permit  a  recovery  on 
the  other  theory  discussed,  and  it  Is  signifi- 
cant that  both  in  the  opinion  of  the  Appellate 
Division  on  the  prior,  appeal  and  on  the  pres- 
ent trial  refer^ice  was  made  to  a  recovery 
on  some  such  theory  without  any  very  exact 
definition  of  Just  how  It  should  be.  presented 
to  the  Jury.  It  seems  to  me,  therefore,  that, 
although  the  appellants  have  shifted  their 
ground  somewhat  in  order  to  secure  a  more 
effective  position  than  they  took  on  the  first 
trial,  they  have  not  stepped  outside  the  lines 
of  their  complaint  and  are  not  subject  to 
defeat  on  that  ground.  Neither  did  anything 
occur  on  the  last  trial  which  estops  them 
from  adopting  their  present  attitude. 

The  fact  that  the  ^^^^^^^f^g^Q 


270 


98  NORTHEASTERN  REPORTER. 


(N.r. 


an  amendment  of  their  complaint  bo  ae  more 
broadly  to  Include  their  present  vievro,  and 
then  failed  to  accept  It  under  the  terms  Im- 
posed by  the  court,  even  assuming  that  the 
facts  disclosing  this  are  before  us,  does  not 
estop  them  from  talcing  their  present  posi- 
tion, and  the  case  in  its  controlling  features 
Is  entirely  unlike  those  of  Wieschel  t.  Spear, 
47  N.  X.  Super.  Ct  223,  and  DrlscoU  v. 
Downer,  55  Hun,  531, 9  N.  T.  Supp.  129,  cited 
by  respondent. 

Fqr  all  these  reasons  I  think  the  Judgment 
must  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  event. 

VANN  aiid  WERNER,  JJ.,  concur.  CUL- 
LEN,  C.  J.,  WILIARD  BARTLBTT  and 
OHASB,  JJ.,  concur  In  result  and  In  the 
opinion,  except  that  they  think  that  the  pro- 
vlBlona  of  the  Building  Code  inure  to  the 
benefit  of  any  one  holding  an  estate  in  the 
premises. 

Judgment  reversed,  etc 


(199  N.  T.  tan 

AliLEIBTON  T.  NBJW  YORK,  L.  ft  W. 
RX.  CO. 

(Court  of  Appeals  of  New  Xoric    Kov.  15, 
1910.) 

J.  Pbofebtx  ({  7»)— Scope— EiGHTB  or  Lahd- 

OWSBB.' 

An  owner  of  land  may  impose  on  it  any 
harden,  however  injurious  or  destructive,  not 
inconsistent  with  lus  general  owneiship,  not 
violative  of  public  policy,  nor  iojurious  to  the 
property  rights  of  others. 

[Ed.   Note.— For   other   cases,   see   Property, 
Dec.  Dig.  I  7.*] 

2.  TSESPASB  (g  24*)— Legal  and  Authoriz- 
ed Acts— Negligence. 

A  raUrood  corporation  is  not  liable  for  a 
trespass  on  the  land  of  others  which  is  purely 
consequential  on  the  doin^  of  a  legal  and  au- 
thorized act,  unless  there  is  proof  of  such  neg- 
ligence in  the  doing  of  the  act  aa  to  render 
the  corporation  responsible  on  that  theory, 

[Ed.    Note.— For   other   cases,    see   Trespass, 
Cent.  Dig.  !  52;    Dec.  Dig.  g  24.*] 

3.  Railroads  (g  >;9*)— Bight  of  Wat— Deeds 
.  —  CoNSTBucTioN  —    Change    of    Watkb 

OOOBSE! 

Defendant  railroad  company,  having  filed 
a  plan  of  its  right  of  wa^  mvolving  a  change 
in  a  water  course,  obtained  from  plain tifrs 
grantor  a  deed  for  all  lands  in  the  town  taken 
or  in  any  manner  affected  by  the  construction 
and  operation  of  the  railway,  or  in  process  of 
construction  the  lines  shown  on  the  map  of 
location,  also  all  water  rights  and  privileges  of 
the  erantor  in  the  waters  of  the  C.  river,  and 
all  rights  in  any  dams  therein  with  the  right 
to  change  or  remove  the  same,  and  to  use  or 
deepen  the  channel;  the  grantots  in  addition 
allowing  the  railroad  company  to  construct  its 
roadbed  on  the  line  located  as  it  deems  proper, 
and  to  change  the  bed  of  the  river,  as  propos- 
ed, and  to  wholly,  if  it  sees  fit,  cut  off  the 
branch  running  to  the  grantor's  mill,  releasing 
the  railroad  company  from  alt  damages  which 
may  result  by  reason  thereof.  Held,  that  the 
deed  conveyed  the  fee  of  so  much  of  the  gran- 
tor's land  as  was  actually  taken  by  the  railroad 
company,  with  such  easements  in  the  remain- 


ing land  as  would  be  affected  by  the  construc- 
tion of  the  railroad,  and  was  not  a  mere  con- 
veyance of  the  land  taken,  accompanied  by  a 
personal  covenant  of  the  erautor  in  the  form 
of  a  release  by  him  of  all  further  claims  for 
damages,  and  hence  plaintiff,  a  subsequent  gran- 
tee of  a  portion  of  the  remaining  land,  could 
not  recover  damages  for  injuries  thereto,  re- 
sulting from  flood  waters  turned  on  it  by  de- 
fendant's change  of  the  channel  of  the  river. 

[EM.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  gg  161-165;   Dec.  Dig.  g  69.*] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department 

Action  by  D.  Dudley  Allerton  against  the 
New  York,  Lackawanna  &  Western  Railway 
Company.  From  a  judgment  for  plaintiff 
unanlmouely  affirmed  by  the  Appellate  Di- 
vision (132  App.  DIv.  943,  117  N.  Y.  Supp. 
1128),  defendant  appeals.  Reversed  and  dis- 
missed. 

Halsey  Sayles,  for  appellant  Wllltam  H. 
NlcbolB,  for  respondent; 

WERNER,  J.  Tbe  plaintiff  la  the  owner 
of  about  40  acres  of  land,  bounded  in  part 
by  the  Conhocton  river,  in  the  town  of  Bath, 
Steuben  county.  He  complains  that  tbe  de- 
fendant has  wrongfully  and  unlawfully 
changed  and  diverted  the  channel  of  that 
river  from  Its  former  natural  course,  so  as 
to  precipitate  upon  plaintiff's  :  land  large 
quantities  of  flood  water,  dfibris,  and  earth, 
which  have  torn  up,  washed  out,  and  flood- 
ed his  sarface  soil  to  his  very  substantial 
damage.  The  defendant  has  met  this  com- 
plaint (1)  with  a  general  denial,  (2)  with  the 
defense  that  the  plaintiff's  damage  was  oc- 
casioned by  extraordinary  and  unprecedented 
floods  which  occurred  from  natural  causes 
over  which  tbe  defendant  had  no  control, 
and  (3)  with  the  allegation  that  the  defend- 
ant acquired  from  the  plaintiff's  predecessor 
in  title  a  grant  In  the  nature  of  a  perpetual 
easement,  under  which  tbe  defendant  had 
the  right  to  so  change  and  deflect  the  course 
of  the  river  as  to  flood  the  plaintiffs  lands, 
if  that  should  be  the  necessary  result  of  a 
careful,  skillful,  and  proper  constmctlon  of 
its  railroad  and  the  works  incident  thereto. 
That  is,  in  substance,  the  controversy  as  out^ 
lined  in  the  pleadings  and  characterized  by 
the  evidence. 

The  trial  court  took  the  view  that  the  deed 
under  which  the  defendant  seeks  to  justify 
its  alleged  trespass  was  not  broad  enough 
to  convey  any  easement  or  interest  in  the 
40  acres  described  in  the  complaint,  and 
charged  the  jury,  as  matter  of  law,  "that 
any  attempted  release  of  damages,  or  any 
actual  release  of  damages  as  stated  in  that 
deed,  would  not  be  a  covenant  running  with 
this  40  acres  which  would  be  effectual 
as  against  a  subsequent  purchaser."  Under 
this  charge,  to  which  an  exception  was  duly 
taken,  the  case  was  submitted  to  the  Jury 
upon  the  issue  whether  the  injury  to  the 
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plalntUTfl  land  had  b«en  occasiMied  by  any 
act  of  tbe  plalntlfF,  or  whetber  It  was  due 
wholly  to  the  so-called  wrongfill  and  unlaw- 
ful acta  of  the  defendant  The  Jury  gave  a 
verdict  for  the  plalntUf.  From  the  judgment 
entered  upon  that  verdict  an  appeal  was 
taken  to  the  Appellate  Division,  where  there 
was  a  unanimous  a£9rmance.  As  we  have 
not  been  favored  with  an  opinion  setting 
forth  the  reasons  for  the  affirmance,  we 
most  assume  that  the  Appellate  Division  as- 
sented to  the  correctness  of  the  trial  court's 
construction  of  the  deed  referred  to,  and  that 
view  of  the  case  presents  the  question  which 
this  court  is  asked  to  decide  upon  defend- 
ant's appeal.  It  is  essential  to  an  under- 
standing of  this  question'  that  the  salient 
parts  of  the  deed  and  the  circumstances  sur- 
rounding its  execution  should  be  briefly 
stated. 

In  1B81  the  defendant  was  preparing  to 
buUd  its  railroad  through  the  town  of  Bath 
over  a  route  which  embraced  a  portion  of 
the  lands  owned  by  one  Hewlett,  consisting 
of  a  mill  and  water  power  on  the  southerly 
side  of  the  Gonhocton  river.  At  this  point 
there  was  a  sweeping  carve  in  the  natural 
<diannel  of  the  stream  which  Intersected  the 
proposed  line  of  the  railroad  in  two  different 
places,  and  would  apparently  have  necessi- 
tated the  building  of  two  bridges  unless  the 
stream  should  be  deflected  into  a  new  chan- 
nel confined  wholly  to  the  northerly  side  of 
the  railroad.  When  the  railroad  was  after- 
ward bnllt  in  1882,.  the  channel  of  t3ie  stream 
was  in  fact  deflected  so  as  to  carry  It  along 
the  northerly  side  of  the  railroad.  In  1881 
Hewlett  was  also  the  owner  of  40  acres  of 
land  on  the  opposite  side  of  the  river  and 
about  a  quarter  of  a  mile  distant  from  the 
mill  site  above  referred  to.  The  defendant, 
for  the  purpose  of  securing  such  rights  as 
were  deemed  neceaaary  to  enable  it  to  era- 
struct  Its  railroad  according  to  the  plan 
shown  In  the  map  filed,  took  a  deed  from 
Hewlett  for  a  substantial  consideration, 
which  conveyed  "all  that  certain  piece  or 
parcel  of  land  situate  In  the  town  of  Bath, 
in  the  county  of  Steuben,  and  state  of  New 
Yoift,  bounded  and  described  as  follows,  to 
wit:  All  lands  in  said  town  taken  or  in  any 
manner  used  or  affected  by  the  construction 
and  operation  of  the  railway  now  being  con- 
structed by  tbe  party  of  the  second  part, 
the  lines  of  which  are  shown  on  a  map  of 
tbe  location  of  said  railway  now  on  file  In 
Stenben  county,  N.  Y.,  together  with  all  my 
rights  to  enter  on  any  such  land  for  pur- 
pose of  repairing  or  constructing  any  water 
rights,  also  all  water  rights  and  privileges 
owned,  held  or  enjoyed  by  the  party  of  the 
first  part  or  either  of  them  in  or  to  the  wa- 
ters of  the  Conhocton  river,  and  all  rights  in 
or  to  any  dams  therein,  and  rights  to  main- 
tain, change  or  remove  the  same,  and  all 
rights  to  use,  alter  or  deepen  the  channel; 
and  for  value  received  we  hereby  permit  and 


consmt  to  and  allow  said  second  party  to 
constmct  their  roadbed  on  the  line  as  locat- 
ed in  such  manner  as  th^  deem  proper,  and 
change  tbe  bed  of  the  Conhocton  river  as 
proposed  by  second  party,  and  to  wholly,  if 
they  see  fit,  cut  off  the  branch  running  from 
White's  Channel  to  my  mill  (party  of  the 
first  part),  and  first  party  hereby  for  value 
received  release  said  company  from  all  dam- 
ages, claim  or  claims  for  damages  resulting 
or  which  may  result  by  reason  of  such  con- 
struction, changing  of  stream  or  cutting  off 
the  branch  or  removing  of  dams." 

This  deed  was  executed  and  delivered  in 
August,  1881.  In  December  of  the  same  year 
Hewlett  conveyed  to  one  Bedell  the  40  acres 
of  land  situate  on  the  northerly  side  of  the 
Conhocton  river,  being  the  side  opposite  from 
that  on  which  the  defendant's  railroad  was 
constmcted,  and  In  1888  Bedell  conveyed  tbe 
same  land  to  the  plaintiff.  The  grievance 
complained  of  by  the  latter  Is  that  the 
change  made  by  the  defendant  in  the  channel 
of  the  stream  has  caused  the  current  thereof 
to  wash  away  the  high  bank  on  tbe  souther- 
ly side  of  the  stream  opposite  bis  land,  caus- 
ing Ice  Jams  In  the  river  which  have  turned 
the  waters  upon  his  land,  carrying  with 
tliem  large  quantities  of  debris  and  foreign 
matter,  all  of  which  have  resulted  In  cutting 
away  his  surface  soil  and  otherwise  injuring 
his  lands.     • 

The  concrete  question,  presented  by  the 
pleadings  and  proofs,  la  whether  the  plain- 
tiff is  entitled  to  recover  of  the  defendant 
the  damages  which  he  has  suffered,  and  the 
determination  of  tliat  question  depends,  as 
we  have  stated,  upon  the  correctness  of  the 
construction,  by  the  courts  below,  of  the 
deed  from  Hewlett  to  the  defendant  A 
careful  study  and  analysis  of  the  instrument 
has  convinced  us  that  there  is  no  logical 
middle  ground  between  the  two  extremes 
contended  for  by  the  respective  parties.  It 
is  either  a  conveyance  in  fee  of  so  much  of 
Hewlett's  land  as  was  actually  taken  for  and 
occupied  by  the  defendant's  railroad,  with 
such  easements  in  such  remaining  land  as 
should  be  affected  by  the  construction  or 
opetaMoa  of  the  railroad;  or  it  Is  simply  a 
conveyance  of  tbe  land  actually  taken,  ac- 
companied by  the  mere  personal  covenant  of 
the  grantor  in  the  form  of  a  release  by  him 
of  all  further  claims  for  damages.  We  think 
the  latter  view,  adopted  by  the  courts  be- 
low. Is  untenable.  Language  could  hardly  be 
more  broad  or  sweeping  than  that  used  by 
the  grantor.  He  conveyed  all  his  right,  title, 
and  Interest  in  "all  lands  •  •  •  taken 
or  in  any  manner  used  or  affected  by  the 
construction  and  operation  of  the  railway 
*  *  *  the  lines  of  which  are  shown  on  a 
map  of  tbe  location."  The  map  shows  that  It 
was  a  part  of  the  plan  to  change  the  course 
of  tbe  river,  and  the  deed  expressly  gives  the 
grantee  tbe  right  to  "change  the  bed  of  the 
Conhocton   river   aa   proposed."     This   Ian- 
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gnage  clearly  Indicates  the  purpose  of  the 
grantor  to  convey  every  right  and  Interest 
In  all  bis  lands  that  might  be  actually  taken 
for  the  roadbed  or  that  might  be  affected  by 
the  nse  of  the  road  as  constructed,  and  this 
use  Includes  such  changes  In  the  bed  of  the 
river  as  were  contemplated  by  the  plan  set 
forth  on  the  map  referred  to.  That  Is  the 
plain  Import  of  the  deed  which,  under  fixed 
and  familiar  rules,  Is  to  be  construed  most 
strongly  against  the  grantor.  Ellphinstone 
<»  Interpretation  of  Deeds,  mle  21,  p.  94; 
Devlin  on  Deeds  (2d  Ed.)  8  84&  The  cwtezt 
of  the  deed  is  quite  in  harmony  with  the  ex- 
plicit terms  of  the  railroad  law,  under  which 
raUroad  corporations  are  expressly  author- 
ized to  acquire  easements  in  lands  (Railroad 
Lew  [Laws  1880,  c.  665]  t  7.  subd.  4),  and 
brings  the  case  at  bar  fairly  within  the  prin- 
ciple applied  in  Van  Rensselaer  v.  Albany 
&  W.  S.  R.  R.  Ck>.,  62  N.  T.  65,  where  it  was 
held  that  an  instrument,  containing  cove- 
nants not  unlike  those  in  the  deed  from 
Hewlett  to  the  defendant,  was  a  grant  of  the 
privilege  to  maintain  an  embankment  which 
occasioned  landslides  and  deposits  of  earth 
upon  Van  Rensselaer's  land.  In  view  of  the 
very .  comprehensive  stipulations  in  the  deed 
from  Hewlett  to  the  defendant,  it  la  a  cir- 
cumstance of  minor  imiwrtance  that  the  par- 
cel of  40  acres  now  owned  by  the  plaintiff 
happens  to  be  situate  on  the  opposite  side  of 
the  river  at  some  distance  from  the  place 
where  the  defendant's  railroad  actually  runs 
over  the, other  lands  formerly  owned  by 
Hewlett  Geographical  location  might  be  of 
controlling  Influence  if  the  deed  did  not  by 
Its  very  terms  embrace  all  of  the  grantor's 
land  and  provide  for  the  very  contingency 
which  has  resulted  In  the  condition  from 
which  the  plaintiff's  damage  has  arisen. 
The  right  given  to  the  defendant,  to  change 
the  coarse  of  the  river  in  accordance  with 
the  plan  indicated  on  the  map  filed,  was  one 
which  Hewlett  was  competent  to  convey. 
The  owner  of  land  may  impose  upon  it  any 
bozden,  however  Injnrlous  or  destmctlve, 
not  Inoonslstakt  with  his  general  right  of 


ownership,  U  snch  burden  Is  not  In  vlolatloin 
of  public  policy,  and  does  not  injuriously  af- 
fect the  property  rights  of  others.  It  was 
one  of  the  contemplated  resnlts  of  Hewlett's 
grant  to  the  defendant  that  new  and  possibly 
burdensome  conditions  were  to  be  created, 
even  if  the  plan  were  most  properly,  careful- 
ly, and  skillfnlly  executed.  That  was  one  of 
the  things  f<^  which  Hewlett  was  paid  the 
substantial  som  of  $4,000,  as  is  shown  by  the 
clause  in  the  deed  releasing  the  defendant 
from  "all  damages,  claim  or  claims  for  dam- 
ages, resulting  or  which  may  resnlt"  to  any 
of  the  grantor's  land  in  the  town  of  Bath, 
affected  by  the  changing  of  the  stream.  That, 
we  think,  is  the  only  reasonable  and  logical 
deduction  to  be  drawn  from  Hewlett's  deed 
to  the  defendant,  which  is  phrased  In  sndi 
comprehensive  terms  as  to  clearly  convey 
notice  of  record  to  the  plaintiff  when  he  sub- 
sequently purchased  the  40  acres  of  land  de- 
scribed in  the  complaint 

This  view  of  the  case  necessitates  the  re- 
versal of  the  Judgment;  and  the  complaint 
must  also  be  dismissed,  for  the  plaintiff's  ac- 
tion is  based  wholly  upon  the  theory  that 
the  defendant's  acts  wen  Inherently  wrong- 
ful and  unlawful,  and  not  .upon  any  claim 
of  negUgence  in  the  construction  or  mainte- 
nance of  the  works  which  the  defendant 
erected.  In  that  regard  the  case  at  bar  is 
like  the  case  of  Gordon  v.  Ellenvllle  &  K.  R. 
R.  Ck>.,  195  N.  Y.  187,  88  N.  B.  14  where  W<e 
held  that  a  railroad  corporation  was  not  lia- 
ble for  a  trespass,  purely  ccmsequentlal  upon 
the  doing  of  a  legal  and  anthorlzed  act  un- 
less there  were  allegationB  and  proof  of  such 
negligence  In  the  doing  of  the  act-  as  to  ren- 
der the  corporation  responsible  upon  that 
ground. 

The  Judgment  should  be  revnrsed,  and  the 
complaint  dismissed,  with  costs  to  the'  de- 
fendant in  all  the  courts. 

CniiLBN,   C   X,   and  ORAT,   HAIOHT, 

VANN,  and  CHASE,  JJ.,  concur. 

Judgment  reversed,  ete. 
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et  aL    (No.  21,541.) 
(Sapieme  Gourt  of  Indiana.     Dee.   16,  1910.) 
1.  Statctes  (8  222*)— CoNBTBUTJTioN— Genbb- 

AIi    KlTLES  —  InTXNTIOn    OF    LiBOZBLATaSE — 
FRBSUKPnON. 

In  constminE  a  statute  it  will  be  presnm- 
•d  that  the  Legislatare  did  not  Intend  to  make 
any  cfaange  in  the  common  law  beyond  what 
it  explicitly  declares  in  either  express  terms 
•T  by  unmistakable  implication. 

[Ed.  Note.— For  other  cases,  see  Statntes, 
Cent.  Dig.  S  301 ;    Dec  Dig.  1  222.*] 

2l  Statctes  (S  158*)— Corsibuoiioii— Bkpbal 

BT  Xl£I>IJGATION. 

A  statute  will  be  construed  so  as  to  avoid 
as  far  as  possible  any  repeal  of  existing  laws 
by  implication. 

[£]d.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |  228 ;   Dec.  Dig.  S  15a*] 

8.   SlATDTM  (S  222*)  — CONBTBUCnON  — COW- 
BTBtlonoIT     WITH     RKIVBEROB    TO     COHMOR 

Law. 

Statutes  should  be  construed  with  refer- 
ence to  the  principles  of  common  law,  for  it  is 
not  to  be  presumed  that  the  Legislature  intend- 
ed to  make  any  innovation  further  than  is  ab- 
solutely required,  and  it  is  presumed  that  no 
innovation  is  made  unless  stated  in  express 
terms  or  clearly  implied. 

(Bd.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  |  801 ;   Dec.  Dig.  i  222.*] 

4.  Ratlxoadb    (S    106*)  —  BSIABLISHiaRT  — 

Damages— Statute. 

In  view  of  the  facts  that  repeal  by  im- 
plication is  not  favored,  and  that  the  Legisla- 
ture is  presumed  not  to  intend  to  change  the 
common  law,  unless  such  a  change  is  expressly 
made  or  clearly  implied,  Bums'  Ann.  St.  1908, 
f  6142.  which  makes  a  provision  in  regard  to 
asseasinj;  the  benefits  or  injuries  caused  by  the 
establishment  of  drains  to  easements  held  by 
railroads,  will  be  taken  not  to  have  abrogated 
Hhe  common-law  duty  of  railroads  to  maintain 
their  roads  so  as  not  to  interfere  with  the  use  of 
either  existing  drains  or  future  drains  establish- 
ed by  the  state. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  U  S33-836;    Dec.  Dig.  i  108.*] 

On  petition  for  rehearing.    Petition  over- 
mled. 
For  former  opinion.  Bee  91  N.  E.  038. 

Johnston  &  Bartholomew,  V.  Z.  Wiley,  A. 
H.  Jones,  AV.  O.  Johnson,  A.  C.  Harris,  H. 
B.  Knrrie,  J.  B.  Peterson,  and  Stuart,  Ham- 
mond ft  Simms,  for  appellant  H.  H.  Lor- 
Ing,  for  appellees. 

MONKS,  J.  Appellant  concedes  in  Its  pe- 
tition for  a  rehearing  that  the  duty  of  rail- 
roads as  to  highway  crossings,  whether  es- 
tablished before  or  after  the  railroad  was 
built,  was  correctly  stated  in  the  opinion 
of  the  court,  but  tnsists  that  the  duty  of  rail- 
roads as  to  public  drains  where  the  railroad 
crosses  said  public  drain  la  not  now  the 
same  as  it  la  at  highway  crossings,  because 
said  common  law  was  changed  as  to  sudi 
drain  crossings  by  section  3  of  the  drainage 
law  of  1907  (Acts  1907,  p.  613),  being  section 
6142,  Bums'  Ann.  St.  1908.  The  part  of 
said  section  necessary  to  the  determination 


of  this  qnestion  requires  the  drainage  com- 
missioners to  "assess  the  benefits  or  dam- 
ages, as  the  case  may  be,  to  each  separate 
tract  of  land  to  be  affected  thereby  and  to 
easements  held  by  railway  or  other  corpora- 
tions as  weU  as  to  dties,  towns  or  other  pub- 
lic or  private  corporations.  Including  any 
land,  rights,  easements  or  water  power  In- 
juriously or  beneficially  affected  and  to  re- 
port to  the  court  under  oath  as  directed." 
Substantially  the  same  provision  In  regard  to 
assessing  the  "benefits  or  Injury"  to  ease- 
ments held  by  railroads  was  contained  in 
section  8  of  the  drainage  law  of  1881  (Acts 
1881,  p.  399),  being  section  4275,  Rev.  St 
1881,  and  In  section  8  of  the  drainage  law 
of  1885  (Acts  18SS,  p.  133),  being  section  5624, 
Burns'  Ann.  St.  1894.  There  is  nothing  In 
said  drainage  laws  of  1881,  1885,  and  1907 
that  in  plain  and  unequivocal  terms  in  any 
way  affects,  changes,  abrogates,  or  repeals 
the  common  law  as  to  the  duty  of  railroads 
when  the  railroad  crosses  public  drains. 
Does  said  section  3  (6142),  supra,  repeal  the 
common  law  as  to  said  duty  of  railroads,  by 
implication?  Since  1807  the  common  law 
has  been  in  force  In  this  state  by  virtue  of 
legislative  enactment  Section  236,  Bums' 
Ann.  St  1908;  Stevenson  v.  Olond,  SBlackf. 
92.  It  will  be  presumed  that  the  Legislature 
does  not  Intend  by  a  statute  to  make  any 
change  in  the  common  law  beyond  what  It 
ezplldtiy  declares  either  in  express  terms  of 
by  unmistakable  implication.  The  constrac- 
tlon  of  a  statute  will  be  such  as  to  avoid  any 
change  tn  the  prior  laws  beyond  what  is 
necessary  to  effect  the  specific  purpose  of  the 
act  In  question.  Endlich,  Interp.  Stat  |  127; 
Black,  Interp.  of  Laws,  110;  2  Lewis'  Suth- 
erland Stat  <3on8t  H  454,  456;  Maxwell. 
Interp.  of  Laws  (2d  Ed.)  96;  26  Am.  ft  Eng. 
Encyc.  of  Law  (2d  Ed.)  662-665;  8  Cyc. 
373-376;  State  v.  Wilson,  43  N.  H.  415,  82 
Am.  Dec.  163;  Ghadboum  v.  Ohadbonra,  » 
Allen  (Mass.)  173;  State  v.  PuUe,  12  Minn. 
164  (GU.  99);  Jennings  v.  Comm.,  17  Pick. 
(Mass.)  82;  State  v.  Norton,  23  N.  J.  Law, 
39;  Goodwin  y.  Thompson,  2  O.  Greene- 
(Iowa)  329;  State  v.  Dalton,  134  Mo.  App. 
517,  525-530,  114  S.  W.  1132,  and  cases  dted. 

As  said  in  Chadboum  v.  Ghadboum,  su- 
pra, at  pages  173,  174,  of  9  Allen  (Mass.): 
"Repeals  are  not  to  be  favored  by  implica- 
tion, and  courts  of  law  are  scrupulously 
careful  not  to  sanction  such  repeals,  unless- 
the  intention  of  the  Legislature  to  abrogate 
the  previously  existing  law  is  clearly  mani- 
fest. Whenever  it  Is  apparent  that  a  dif- 
ferent purpose  may  be  attained  without  es- 
sentially impairing  the  effect  of  the  opera- 
tive words  of  the  statute,  that  constructioiv 
is  to  be  adopted  which  will  leave  the  com- 
mon law  or  an  earlier  enactment  tn  force." 

It  was  said  In  State  v.  Norton,  supra,  at 
pages  40,  41,  of  23  N.  J.  Law:  "When  the 
common  law  and  a  statute  differ,  the  com- 
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mon  law  gtvea  place  to  the  statute,  only 
wbere  tbe  latter  is  coached  In  negative  terms, 
or  where  Its  matter  is  so  clearly  repugnant 
that  It  necessarily  implies  a  negative.  1 
Black.  Com.  89.  It  is  a  rule  of  exposition 
that  statutes  are  to  be  construed  in  reference 
to  the  principles  of  the  common  la>w,  for  It 
is  not  to  be  presumed  that  the  IJegislature 
Intended  to  make  any  Innovation  upon  tbe 
common  law  further  than  the  case  absolute- 
ly required.  The  law  rather  infers  that  the 
act  did  not  intend  to  make  any  alteration 
other  than  what  is  specified,  and  besides 
what  has  beoi  plainly  pronounced,  for  if  the 
parliament  had  bad  that  design,  it  is  natural- 
ly said  that  they  would  have  expressed  it 
Dwarris  on  Stat  695." 

There  is  nothing  in  said  section  8  (section 
6142),  supra,  showing  any  intention  on  the 
part  of  the  Legislature  to  repeal  the  com- 
mon law  as  to  the  duty  of  railroads  at  pub- 
lic drain  crossings,  but  said  section  can  be 
construed  under  the  authorities  above  cited 
so  that  the  common  law  as  to  such  duty  of 
railroads  and  said  section  can  both  stand. 
It  Is  evident,  therefore,  that  said  section  3 
(section  6142),  supra,  did  not  repeal  the  com- 
mon law  as  to  the  duty  of  railroads  at  pub- 
lic drain  crossings  as  claimed  by  appellant. 

Petition  for  rehearing  overruled. 


tat  iDd.  10) 

HINBSLBY  et  a1.  v.  CRTTM  et  aL    (No. 
21,581.) 

(Supreme  Court  of  Indiana.    Dec.  14,  1910.) 

1.  Appeai.  and  Errob  (i  1008*)— Questions 
OF    Pact  —  Detebuination  —  Conclusivb- 

KESS. 

In  proceedings  to  improve  a  drain,  whether 
the  dram  eitabhsbed  and  constnicted  was  on 
tbe  line  of  a  natural  water  course  and  consti- 
tuted an  improvement  thereof,  and*  whether 
tbe  objectors  bad  an  easement  for  tbe  drainage 
of  their  land  on  and  over  tbe  land  of  petition- 
ers and  others  into  eucb  water  course,  were 
4]ue8tion8  of  fact  for  tbe  trial  court. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  1008.*] 

2.  DBAINS    ({    71*)  — ImPBOVEUBNT  — ASSESB- 

IIKNT— GOLLATERAI.   BENEFITS. 

Under  the  rale  that  property  owners  may 
be  assessed  for  collateral  and  indirect  benefits 
conferred  by  the  improvement  of  a  drain,  it 
does  not  follow  from  the  fact  that  tbe  drain 
improved  was  constructed  along  a  natnral  water 
coarse,  or  that  objectors  bad  an  easement  to 
drain  their  lands  across  tbe  lands  of  petitioners, 
that  objectors  were  not  benefited  by,  and  could 
not  be  assessed  for  the  improvement  petitioned 
for. 

[EM.    Note.— For    other    cases,    see    Drains, 
Cent  Dig.  |  74;  Dee.  Dig.  |  71.*] 

S.  Appeai,  and  Ebbob  (i  lOlO*)— FmnmoB— 
Conclusiveness. 

In  proceedings  to  improve  a  drain  at  the 
expense  of  the  landowners  benefited,  whether 
tbe  lands  assessed  would  be  benefited  by  tbe 
improvement  and  tbe  amount  of  such  benefit 
were  questions  of  fact  to  he  passed  on  first  by 
tbe  dtainage  eommissioners,  and  afterwards 
by   the   court  on   tbe   trial  of  remonstrances. 


and  the  Court's  findings,  it  sustained  by  evi- 
dence, would  not  be  disturbed  on  appeal. 

[EM.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, Cent  Dig.  {{  3S79-3982 ;    Dec.  Dig.  { 1010.*] 

4.  Dbains  (I  73*)— IifPBOVEMBirT  — Failube 
TO  Clean. 

In  the  absence  of  proof  that  a  drain,  if 
cleaned,  would  be  sufficient  without  improve- 
ment, it  was  no  answer  to  a  property  owner's 
assessment  for  improving  tbe  drain  that  one 
of  the  lower  proprietors  failed  to  clean  bis 
allotment,  and  that  the  work  of  improvement 
though  done  under  tbe  guise  of  new  work,  was 
in  fact  an  attempt  to  compel  others  to  con- 
tribute to  the  expense  of  removing  obstructions 
from  tbe  existing  ditch. 

[Ed.  Note.— For  other  cases,  see  Dcains,  Dee. 
Dig.  {  7a*] 

5.  Dbains  (S  53*)— Duty  to  Clean— Fault 
OF  LowEB  Owners— Effect. 

The  failure  of  lower  proprietors  to  clean 
their  allotment  of  a  drain  excuses  a  similar  de- 
fault on  the  part  of  an  upper  proprietor,  as 
expressly  provided  by  Bums'  Ann.  St  1908, 
S  6161.      •"  '  "^ 

[EM.  Note.— For  other  cases,  see  Drains, 
Cent  Dig.  1 64 ;  Dec.  Dig.  S  63*] 

6.  Drains   ((   78*)  —  Imfboveuent  —  Absesb- 
KENT  OF  Benefits. 

Where  a  drainage  commissioner  testified 
that  the  commissioners  first  determined  the  cost 
of  constructing  tbe  drain  in  question,  and  then 
assessed  the  lands  drained  a  sufficient  amount 
to  cover  the  cost,  and  that  in  his  judgment  tha 
construction  of  tbe  drain  would  increase  tbe 
market  value  of  tbe  land  assessed  by  the  amount 
of  the  assessment,  an  objection  that  tbe  assess- 
ment was  made  regardless  of  benefits  was  un- 
sustainable. 

[EM.  Note.— FV>r  other  cases,  see  Drains,  Dec. 
Dig.  {  78.*] 

7.  Drains  ({  86*)— Dbairagb  Absbsbxert— 
Ibbkoulabitt— Enxor  or  Judomknt. 

Where,  on  appeal  from  a  drainage  assess- 
ment, tbe  court  on  affirming  the  report  of  drain- 
age commissioners,  as  modified  and  rendering 
judement  in  favor  of  petitionen,  found  that  tbe 
land  assessed  bad  been  benefited  to  the  amount 
of  the  various  assessments,  the  fact  that  the 
commissionera  ascertained  tbe  cost  of  tbe  im- 
provement before  levying  the  benefit  was  not 
ground  for  raversaL 

[Ed.  Note.— For  other  cases,  see  Drains,  Dee. 
Dig.  i  36.*] 

Appeal  from  Circuit  Court,  Clinton  Coun- 
ty ;  Joseph  Combs,  Judge. 

Proceedings  by  Silas  W.  Crum  and  ottaen 
against  Daniel  Hiuesley  and  others  to  Im- 
prove a  drain.  EYom  a  judgment  Imposing 
assessments  for  tbe  Improvement,  Daniel 
Hinesley  and  others  appeal.    Affirmed. 

Guenther  ft  Clark  and  Joseph  Claybaugh, 
for  appellants.  Thomas  M.  Byan  and  James 
Y.  Kent  for  appellees. 


MONKS,  J.  This  proceeding  was  broo^t 
by  appellees  in  the  court  below,  under  sec- 
tion Id  of  the  drainage  law  of  1007  (Laws 
1007,  c.  252),  beiag  section  6174,  Bums'  Ann. 
St  1909^  for  "the  changing,  impioring  and 
extending  of  a  certain  drain  already  estab- 
llshed  by  tiling  and  covering  the  said  exist- 
ing drain  and  cbnnglng  tha  line  thereof 
wherever  It  might  be  neceBsary  to  make  an 
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effectlTe  drain,"  etc.  It  appears  from  the 
record  that  there  has  been  a  public  drain 
established  and  constructed  commencing  on 
what  is  tmown  as  the  "stoms"  land,  and  ex- 
taiding  thence  In  a  northwesterly  direction 
a  distance  of  two  miles  or  over  to  Middle- 
fork  creek.  The  first  proceeding  'was  com- 
menced by  appellant  Hlnesley  In  1873,  In 
which  a  part  of  said  drain  was  established 
and  constructed.  In  1877  he  brought  anoth- 
er proceeding  whereby  the  drain  of  1673  was 
extended  south  on  the  Stoma'  land,  and  was 
continued  a  few  feet  further  north.  In  1883 
a  drain  was  established  and  constructed 
along  the  line  of  said  ditch  constructed  in 
1S7T,  commencing  at  the  south  side  of  the 
Stoma'  land  and  extending  to  a  highway  run- 
ning east  and  west,  known  as  the, "Middle- 
fork  Gravel  Road."  At  a  later  date  a  pub- 
lic drain  was  established  commencing  at  said 
gravel  road  at  the  end  of  the  drain  of  1883, 
and  extending  in  a  northwesterly  direction 
to  said  Middlefork  creek.  In  1886  appellant 
Hlnealey,  on  that  part  of  his  land  adjoining 
the  Stoms'  land  on  the  north,  together  with 
the  owners  of  the  land  above  him,  placed  tile 
In  the  bottom  of  said  drain,  and  made  a 
bUnd  or  closed  drain  of  It  A  short  time  aft- 
erwards the  tile  was  extended  north  across 
a  north  and  south  highway  to  a  point  on  the 
land  of  one  Bosworth.  By  this  proceeding 
it  is  proposed  to  tile  and  otherwise  improve 
said  public  drain,  as  above  stated,  commenc- 
ing at  the  end  of  the  tiling  on  the  Bomvorth 
land,  and  extending  thence  down  said  drain 
about  7,300  feet,  and  also  to  tile  a  branch-  or 
lateral  drain  for  about  1,300  feet  The  peti- 
tion was  referred  to  the  drainage  commts- 
sioners.  Afterwards  the  drainage  .commis- 
sioners filed  their  report,  which  was  In  fa- 
vor of  said  Improvement  Appellant  Hlnes- 
ley flled  his  separate  remonstrance  against 
said  report  and  against  each  of  the  assess- 
ments of  benefits  against  each  of  his  tracts 
of  land.  Appellants  other  than  Hlnesley  al- 
so fHed  their  separate  remonstrance  against 
eacb  of  the  assessment  of  benefits  against 
eacb  of  their  tracts  of  land.  To  these  re- 
monstrances appellees  filed  a  general  denial. 
A  trial  by  the  court  resulted  In  a  finding 
agralnst  each  of  the  appellants  on  each  of 
the  gronnda  of  remonstrance.  Appellant 
Hlnesley  filed  a  separate  motion  for  a  new 
trial.  Appellants  other  than  Hlnesley  also 
filed  a  separate  motion  for  a  new  trial. 
These  motions  for  a  new  trial  were  overrul- 
ed, and  Judgment  rendered  approving  and 
confirming  the  assessments  of  benefits  against 
ea<d>  of  appellants,  and  establishing  the  pro- 
posed work.  The  only  errors  assigned  call 
in  question  the  action  of  the  court  In  over- 
ruling  each  of  said  motions  for  a  new  trial. 
The  following  causes  for  a  new  trial  are 
assigned  in  each  of  said  motions  and  are 
urged  as  grounds  for  reversal:  "(1)  The  find- 
ing of  the  court  is  not  sustained  by  suffi- 
cient evidence.,  (?)  The  finding  of  the  court 


is  contrary  to  lavr."  Appellfints  contend  un- 
der said  causes  for  a  new  trial  that  the  evl-^ 
dence  shows  that  said  drain  from  its  com- 
mencement on  the  Stoms'  land  to  the  point 
where  It  empties  into  Middlefork  creek  was' 
a  natural  water  course  before  It  was  Improv-. 
3d  under  the  drainage  laws  of  the  state,  and 
"that  being  a  natural  water  course,  they 
have  the  right  to  drain  their  lands  Into  and 
through  the  same  onto  the  lands  of  the  peti- 
tioners and  others,  and  that  such  lands  are 
charged  with  the  burden  of  the  water  so 
cast  upon  them  through  said  natural  watei; 
course,  and  that  the  servient  owners  are 
bound  to  take  care  of  the  water  so  cast  up-, 
on  them,  and  that  therefore,  their  lands  are 
not  benefited  by  such  improvement  and  can- 
not be  assessed  therefor."  Said  appellants 
further  claim  under  said  causes  for  a  new 
trial  that  the  evidence  shows  "that  they 
have  for  more  than  20  years  before  this  pro- 
ceeding was  commenced,  and  during  all  of 
said  time,  thrown  the  water  from  their  lands 
through  open  and  tile  drains  into  said  drain 
over  and  across  the  lands  of  the  petitioners. 
and  thereby  have  acquired  and  gained  suel^ 
right  Ity  prescription,  and  therefore  their 
lands  are  not  subject  to  any  assessment  of 
benefits  for  the  making  of  said  improvement" 
Whether  said  drain  which  was  constructed 
under  said  drainage  proceedings  was  or  was 
not  on  the  line  of  a  natural  water  course 
and  an  Improvement  thereof,  and  whether  or 
not  appellants  bad  an  easement  for  the  drain- 
age of  their  lands  on  and  over  the  lands  of 
the  petitioners  and  others  as  claimed  by  ap- 
pellants, were  questions  of  fact  to  be  deter- 
mined by  the  conrt  on  the  trial  of  the  case. 
For  aught  that  appears  from  the  -record,  the 
trial  court  found  both  of  these  questions 
against  the  contentions  of  appellants.  We 
cannot  say  from  the  evidence,  as  against  the 
finding  of  the  court  against  appellants,  ei- 
ther that  there  was  a  natural  water  course 
(New  Jersey,  etc.,  E.  Co.  v.  Tutt  168  Ind. 
206,  211,  212,  80  N.  B.  420),  or  that  appel- 
lants had  such  an  easement  (Conner  v.  Wood- 
fiU,  126  Ind.  86,  25  N.  B.  876,  22  Am.  St 
Rep.  668;  Clay  v.  Pittsburgh,  eta,  B.  Co., 
164  Ind.  430,  445,  446^  73  N.  E.  904)  by  pre- 
scription as  claimed  by  them.  If  a  natural 
water  course  existed  as  claimed  by  appel- 
lants, or  If  each  of  them  has  an  easement  to 
drain  his  lands  across  the  lands  of  the  peti- 
tioners as  claimed,  it  does  not  follow  as  a 
matter  of  law  that  their  lands  are  not  bene- 
fited by  and  cannot  be  assessed  for  the  im- 
provement petitioned  for  in  this  case.  It  la 
not  necessary  that  the  benefits  be  direct  and 
Immediate  to  justify  an  assessment  Not 
only  may  collateral  or  Indirect  benefits  be 
considered,  but  future  poasibillties.  If  any, 
may  also  be  considered.  Soady  v.  Wilson, 
3  Ad.  &  El.  249,  263,  264;  4  Nev.  &  M.  777, 
1  H.  &  W.  256,  30  Eng.  Com.  L.  Rep.  130, 
136,  137.  This  court  has  pointed  ant  some 
things  that  may  be  considered  In  determln- 
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Ing  wbat  lands  are  benefited  and  tlie  amount 
thereof  In  Culbertaon  t.  Knight,  162  Ind.  121, 
62  K.  B.  700.  See,  also,  OUver  t.  Monona 
County,  117  Iowa,  43,  66,  56,  90  N.  W.  610. 
Whether  the  lands  of  appellants  would  be 
benefited  by  said  iniprovem«it  and  the 
amounts  of  such  benefits  were  questions  of 
fact  first  passed  npon  by  the  drainage  com- 
missioners, and  afterwards  by  the  court  on 
the  trial  of  the  remonstrances  of  appellants, 
and,  as  there  was  evidence  to  sustain  said 
findings  of  the  court,  we  cannot  under  the 
well-settled  rule  disturb  them. 

Appellants  also  complain  that  appellee 
Orum  has  failed  to  clean  his  allotment  of  the 
open  ditch  as  it  now  exists,  and  that,  under 
the  guise  of  a  new  work,  he  cannot  compel 
others  to  contribute  to  the  expense  of  remov- 
ing such  obstruction  when  the  existing  ditch. 
If  properly  cleaned  and  repaired,  would  ef- 
fectually drain  his  lands  and  dispense  with 
the  necessity  of  the  proposed  improvement, 
dtlng  Beery  v.  Driver,  167  Ind.  127,  182,  76 
V.  B.  967.  But  this  case  does  not  apply  be- 
cause It  nowhere  appears  that  said  drain, 
even  If  cleaned,  would  be  sufficient;  indeed, 
the  evidence  would  warrant  a  finding  to  the 
contrary.  Morieover,  It  appears  that  the  low- 
er owners  have  failed  to  clean  their  allot- 
ments. This  excuses  appellee  Cram.  Section 
6161,  Bums'  Ann.  St.  1906. 

Appellants  contend  that,  as  the  drainage 
commissioners  first  determined  the  cost  of 
the  proposed  drain  and  apportioned  the  same 
to  the  lands  they  believed  would  be  affected 
thereby  regardless  of  the  benefits  sustained 
by  said  lands,  the  judgment  of  the  court  be- 
low must  be  reversed.  This,  if  true,  fnr- 
nlshed  no  ground  for  the  reversal  of  the 
judgment.  But,  tf  It  did,  the  evidence  does 
not  show  that  the  drainage  commissioners  as- 
sessed the  lands  regardless  of  benefits.  Mr. 
Sharp,  one  of  the  drainage  commissioners, 
testified  on  cross-examination  that  the  drain- 
age commissioners  first  determined  what  It 
would  cost  to  construct  the  drain,  and  then 
assessed  the  lands  drained  a  sufficient  amount 
to  cover  the  cost  The  same  witness  testi- 
fied, however,  that  in  his  judgment  the  con- 
struction of  the  drain  would  Increase  the 
market  value  of  the  lands  assessed  the 
amount  of  the  assessment  Other  witnesses 
testified  that  appellants'  real  estate  would  be 
benefited  by  the  improvement  to  the  amount 
of  the  assessment  and  the  lower  court  by  af- 
firming the  report  of  the  commissioners,  as 
modified,  and,  entering  judgment  in  favor 
of  the  petltoners  (appellees  here),  found  that 
said  lands  would  be  benefited  to  the  amount 
of  the  various  assessments.  This  being  true, 
the  irregularity,  if  any,  committed  by  the 
drainage  commission  in  ascertaining  the  cost 
of  said  improvement  before  levying  the  ben- 
efits, is  not  cause  for  reversaL 

Finding  no  available  error,  the  judgment 
la  affirmed. 


(175  Ind.  227) 

OTOOLB  et  al.  ▼.  TUDOB  et  aL    (Ma 
21,677.)* 

(Supteme  Court  of  Indiana.    Dec.  13,  1910.) 

L  APPEAI  AND   Ebbob   (I   1036*)— EbView-« 

HABHI.ESS  EBBOB. 

Where,  on  an  appeal  from  an  order  of  the 
board  of  county  commissioners  {[ranting  a  peti- 
tion for  the  unprov.ement  of  drains,  it  appeared 
that  certain  parties  who  should  have  been  made 
defendants  were  not  joined,  and  the  circuit 
court  without  remanding  the  action,  gave  them 
notice  and  brought  them  in,  and  the  parties 
thus  joined  did  not  complain,  the  iicrsona  re- 
monstrating were  not  prejudiced,  regardless  of 
whether  this  action  was  erroneous^aa  they  did 
not  base  their  remonstrance  on  lack  of  parties, 
and  it  would  in  no  way  benefit  them  to  have 
the  case  remaaded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dee.  Dig.  i  1036.*] 

2.  APFEAI,  AHD   Sbbob   (|  971*)— Discbetioit 
OF  Tbial  Ooubt  —  Opinioh  —  Bvidekcb — 

COUPEIXNCT  OF   WrrNBss. 

The  competency  of  witnesses  to  express 
an  opli^on  as  to  tne  efficacv  of  putting  tiles 
In  open  drains  is  a  matter  largely  withtn  the 
discretion  of  the  trial  court,  and  such  a  discre- 
tion will  not  be  presumed  to  have  been  abnEed, 
regardless  of  whether  the  witnesses  are  called 
experts  or  nonexperts,  where  they  testify  from 
personal  knowledge  and  experience. 

[E3d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3862,  3853;    Dec.  Dig.  I 
971.*] 
8.  JT7D0VENT  (i  267*)— MoTioir  nr  Abbsbf- 

VEBinOATIOIf. 

The  verification  of  a  motion  in  arrest  gives 
it  no  added  efficacy. 

[Ed.   Note.— For  other  cases,   tee  Judgment^ 
Dee.  IMg.  i  267.*] 
4.  JuDOMEirr  (i  268*)— MoTioK  in  Abbbsiv- 

Qbourds. 

A  motion  in  arrest  must  be  based  on  mat- 
ters appearing  in  the  record,  or  which  should 
and  do  not  appear. 

[Ed.    Note.— For  other  cases,  see  Judgment 
Cent  Dig.  I  467 ;  Dec.  Dig.  I  266.*] 

5k  Dbainb  (I  60*)— Bbtablibhmeht— PETmow 

TO  Chahob. 

Bums*  Ann.  St  1908,  i  6174,  provides 
that  application  for  the  change,  improvement 
or  extension  of  an  existing  pxinlic  drain  should 
be  made  to  the  circnit  court  or  superior  court 
or  board  of  county  commissioners,  as  the  case 
may  be,  eta  Retd,  that  such  a  proceediog 
should  be  bronirht  in  the  tribunal  which  origi- 
nally ordered  the  ditch  established. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  I  60.*] 

6.  Dbains  (S  50*)  —  Petitiow  to  Charge  — 
Jttbisdictional  Avebments. 

The  failure  of  petition  for  improvement  of 
a  drain,  addressed  to  the  board  of  county  com- 
missioners and  made  under  Bums'  Ann.  St 
1908,  {  6174,  to  aver  that  the  tribunal  to  which 
it  is  addressed  was  the  one  which  originally 
established  the  drain,  is  not  a  jurisdictional 
defect,  and  such  petition  will  not  be  held  insuffi- 
cient when  challenged  for  the  first  time  by  mo- 
tion in  arrest  or  in  the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Drains,  Deo. 
Dig.  i  60.*] 

7.  Dbains   (I  88*)  — RKMOwmBAiroK— Taxa- 
tion or  Costs — BBiNaiRo  in  New  Pasties. 

Where  those  making  a  remonstrance  against 
the  improvement  of  a  drain,  etc.,  before  the 
board  of  commissioners,  did  not  base  it  upon 
nonjoinder  of  necessary  parties  and  on  losing, 
M^pealed  to  the  circuit  court,  and  on  the  trial 
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in  the  dienlt  court  the  nonjoliider  «»peared, 
and  the  conrt  lemanded  the  report  to  the  board 
{or  an  amendment,  and  brought  !n  the  other 
parties  on  notice,  anessing  the  coati  of  notice 
against  the  petttionen,  costs  will  not  be  al- 
lowed the  lemonstratoxs  op  to  the  time  of 
amendment. 

[Bd.  Note.— For  other  cases,  see  Dridns,  Dec. 
Dig.  f  8a»]  ^^ 

8.  DRAIRS    (i    88*)  —  BxitOlf SIBANCB— Attob- 
NXY'S  FSXB  VOB  PBZmOIXB. 

Where  a  remonstrance  denied  the  public 
ntility  of  a  proposed  drain,  the  allowance  of 
attorney's  fees  to  those  of  the  petitioners  for 
all  work  done  in  that  litigation  held  proper 
nnder  the  direct  arovisions  of  Bama'  Ann.  St. 
1908.  8  6144. 

[Ed.  Note.— For  other  caaea,  see  Drains.  Dec. 
Kg.  !  38.»]  ^^ 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty; L.  B.  Nash,  Special  Judge. 

Appeal  by  Thomas  J.  OToole  and  others 
from  a  Judgment  of  the  circuit  conrt  affirm- 
ing a  Judgment  by  the  Board  of  Commis- 
sioners granting  a  petition  by  Steven  B. 
Tudor  and  others  to  improve  a  certain  drain 
over  tbe  remonstrance  of  appellants.  Af- 
Aimed. 

Haiaess,  Mo<hi  &  Voorbls,  for  appellanta. 
Overton  ft  Joyce,  John  B.  Joyce,  and  Black- 
Udge^  Wolf  8c  Barnes,  for  aiipellees. 

MONTGOMBBT,  J.  AppeUees  petitioned 
the  board  of  comndsslonerB  of  the  county  of 
Howard  for  tbe  tUlng  of  a  certain  open 
drain  known  as  tbe  "William  O.  Cook  ditch" 
and  Its  tributaries.  The  matter  was  duly 
referred  to  the  drainage  commissioners,  wbo 
reported  in  favor  of  the  proposed  work,  and 
provided  for  the  widening  and  deepening  of 
the  dltcli  into  which  tlie  tile  was  to  empty 
for  a  distance  of  8,800  feet  from  ttie  outlet. 
Tbe  owners  of  lands  through  whidt  the  en- 
larged outlet  passed  were  not  named  is  the 
rqwrt,  and  no  assessment  of  benefits  or 
damages  was  made  against  such  lands.  Ap- 
pellants appeared  before  tbe  board  in  due 
time,  and  filed  remonstrances  against  the 
proposed  work,  alleging  (1)  that  their  lands 
would  not  be  benefited  to  the  extent  of  the 
aouconnigits  made;  (2)  that  the  total  cost 
wonld  exceed  the  aggregate  benefits;  (8) 
that  tbe  work  would  not  be  of  public  utility, 
and  (4)  would  not  be  sufficient  to  drain  the 
lands  to  be  affected.  These  issues  were  tried 
before  the  board  and  decided  in  favor  of  ap- 
pelleeB,  and  tbe  work  ordered  constructed. 
AppeUaots  appeided  to  the  circuit  court, 
wbere  npon  retrial  It  was  dev^oped  for  the 
first  time  that  tbe  owners  of  lands  through 
wbidi  tbe  outlet  to  be  eolarged  would  pass 
had  not  been  made  imrtles  to  the  proceed- 
ing. Appellants  tharenpon  moved  that  tbe 
canse  be  remanded  to  the  board  of  commls- 
sionera,  but  the  court  overruled  this  motion, 
conttnned  tbe  hearing  until  September  15, 
1900,  ordered  said  landowners  by  name  to 
be  made  parties,  directed  tbe  drainage  com- 
missioners to  meet  at  a  designated  time  and 


|idace  and  amend  their  report  so  as  to  In- 
clude said  parties  and  their  lands  to  be  af- 
fected, and  required  the  petitioners  to  cause 
10  days'  notice  of  tbe  bearing  of  such  amend- 
ed report  to  be  given  to  each  of  the  new  par- 
ties, all  of  which  was  accordingly  done.  Tbe 
new  parties  named  then  appeared  in  the  cir- 
cuit court  and  filed  a  waiver  of  service  of 
such  notice,  and  of  all  right  to  remonstrate 
against  the  drain,  and  consented  that  tbe 
same  might  be  ordered  constructed  as  pro- 
posed in  tbe  report  of  the  drainage  commls-. 
sioners.  Tbe  court  thereupon  made  bis  find- 
ing against  the  remonRtrators,  and  in  favor 
of  the  petitioners  for  the  construction  of  the 
work  as. proposed,  and  approving  the  assess- 
ments as  made  in  the  report  of  the  drainage 
oommissioners.  Motions  for  a  new  trial  and 
in  arrest  of  Judgment  were  overruled. 

It  1b  alleged  that  appellees'  petition  does 
not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  that  the  court  below 
erred  in  OTermling  appellants'  motion  to  re- 
mand, for  a  new  trial,  in  arrest  and  to  mod- 
ify tbe  Judgment  It  is  provided  that  on  tbe 
transfer  of  a  ditch  proceeding  to  the  circuit 
court  on  appeal  that  court  "shall  bare  the 
power  to  hear  and  determine,  siicb  matters 
as  If  It  originated  in  such  court."  This. has 
been  construed  to  apply  to  such  Issues  only 
as  were  raised  tief ore  the  board.  The  board 
of  commissioners  had  Jurisdiction  over  tbe 
general  subject  of  tiling  certain  drains  af- 
fecting lands  wholly  within  the  county.  The 
defect  in  this  proceeding  was  a  lack  of  Ju- 
risdiction over  tbe  persons  of  certain  inter- 
ested parties.  Such  a  defect  tbe  court  bad 
inherent  power  to  cure,  provided  its  action 
did  not  injuriously  affect  or  abridge  the 
rights  of  the  parties  concerned.  The  action 
at  the  court  below  in  causing  tbe  proceed- 
ings to  be  amended  and  other  persons  to  be 
bronght  in  requisite  to  make  Us  Judgment 
binding  and  condluslve  upon  all  lands  and 
parties  affected  was  not  erroneous  under  the 
circumstances  shown.  Tbe  only  parties  in 
position  to  compIalA  waived  aU  rights,  and 
voluntarily  consented  to  the  construction  of 
tbe  proposed  work.  The  remanding  of  tbe 
cause  to  the  board  of  commissioners  could 
not  have  benefited  appellants,  and  the  over- 
ruling of  their  motion  to  remand  was  as  to 
them  plainly  harmless,  If  It  were  conceded 
to  be  erroneous. 

In  their  motion  for  a  new  trial  appellants 
complained  of  the  admission  of  testimony  by 
certain  witaesses  as  to  tbe  adequacy  of  the 
tile  to  carry  tbe  water  from  tbe  lands  to  be 
drained.  The  only  objection  made  to  the  in- 
troduction of  this  testimony  was  that  the 
witnesses  were  not  shown  to  be  competent 
to  express  an  opinion.  Elach  of  these  wit- 
nesses bad  previously  testified  to  a  personal 
knowledge  of  and  experience  with  drains 
which  were  formerly  open,  and  later  filled 
with  tile  22  inches  and  under  in  size,  and 
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u  to  tbe  number  of  acres  tbereby  drained. 
It  is  Immaterial  whether  these  witnesses  are 
styled  as  ezi)erts  or  nonexperts.  Their  c(^m- 
petency  to  express  an  opinion  was  largely 
In  the  discretion  of  the  trial  court,  and  there 
Is  no  well-deflned  standard  toy  which  to  meas- 
ure and  determine  the  qualifications  to  give 
opinion  evidence.  We  are  safe  In  holding 
that  the  court  did  not  abuse  his  discretion 
In  overruling  .the  objection  made.  Bomona, 
etc.,  Stone  Co.  ▼.  Shields,  173  Ind.  68,  88  N. 
.B.  595;  City  of  Ft  Wayne  ▼.  Coombs  et  al., 
107  Ind.  76,  7  N.  B.  743,  57  Am.  Rep.  82. 
The  petition  for  the  proposed  improvement 
alleged  that  the  petitioners  were  owners  of 
real  estate  In  Howard  county  aftected  and 
drained  by  the  system  of  drainage  hereto- 
fore constructed  under  the  laws  of  the  state, 
and  Icnown  as  the  "William  G.  Cook  and 
Amos  W.  Butler  ditches"  and  all  their  tribu- 
taries, and  that  the  Butler  ditch  Is  a  tribu- 
tary of  the  Cook  ditch;  that  in  the  opinion 
of  the  petitioners  a  specified  part  of  said 
drainage  system  in  the  county  can  be  more 
economically  kept  in  repair  and  be  rendered 
more  efficient  by  tiling  and  covering  the 
same,  and  the  public  health  be  thereby  im- 
proved and  certain  public  highways  benefit- 
ed;, that  tbe  costs,  damages,  and  expenses 
will  be  less  than  the  benefits  resulting  to  the 
owners  of  land  likely  to  be  benefited  there- 
by; that  the  proposed  Improvement  will  af- 
fect certain  lands  in  the  county,  particular- 
ly described;  that  the  petition  is  filed  under 
the  laws  of  the  state  providing  for  the  til- 
tug,  change,  improvement,  or  extension  of 
any  work  of  drainage  constructed  \mder  the 
laws,  or  any  former  laws  of  the  state;  and 
that  the  drainage  sought  to  be  Improved  was 
originally  constructed  un4er  drainage  laws 
of  the  state. 

Appellants  filed  a  verified  motion  for  an 
arrest  of  judgment  because  (1)  It  did  not  ap- 
pear from  the  petition  that  either  of  tbe 
ditches  to  be  improved  had  been  originally 
established  by  the  board  of  commisslonenB; 
(2)  the  Amos  W.  Butler  ditch  was  established 
by  the  Howard  circuit  court;  (8)  the  report 
of  the  drainage  commissioners  provides  for 
the  construction  of  open  ditch  work  not  em- 
braced in  the  petition;  and  (4)  the  ovrners  of 
land  through  which  such  open  work  extends 
were  not  notified  or  brought  Into  court  un- 
til after  tbe  trial  on  appeal  in  the  circuit 
court 

The  verification  of  the  motion  in  arrest 
gave  it  no  additional  efilcacy.  A  motion  in 
arres;  of  judgment  must  be  founded  on  mat- 
ters apparent  upon  tbe  face  of  the  record, 
or  which  should,  but  do  not,  so  appear.  Tbe 
second,  third,  and  fourth  speciflcatlons  of 
the  appellants'  motion  in  arrest  present  no 
question  for  decision.  The  only  question  Is, 
Must  tbe  petition  for  tiling  affirmatively  al- 
lege that  the  drain  to  be  tiled  was  originally 
established  by  the  board  of  commissioners? 
Retards  of  commissioners  are  given  jurisdic- 
tion over  the  construction  of  ditches,  which, 


with  tbe  lands,  highways,  easonents,  pub- 
lic grounds,  cities,  towns,  or  township  to  be 
affected  thereby,  are  wholly  within  one  coun- 
ty. Section  6161,  Bums'  Ann.  St  1908.  An 
application  for  the  change,  improvement  or 
extension  of  an  existing  public  ditch  should 
be  made  to  the  circuit  or  superior  court,  or 
board  of  commissioners,  as  the  case  may  b^ 
of  tbe  county  in  which  the  proceedings  were 
had  for  tbe  construction  of  such  work.  Sec- 
tion 6174,  Bums'  Ann.  St  1908.  This  sec- 
tion has  been  construed  to  mean  that  a  pro- 
ceeding to  tUe  a  drain  should  be  brought  In 
the  tribunal  or  court  which  orl^nally  or- 
dered the  ditch  established.  .Rinker  v.  Hahn, 
92  N.  B.  729.  Members  of  boards  of  county 
commissioners  are  usually  not  lawyers,  and 
strict  rules  of  pleading  are  not  ordinarily  re- 
quired In  proceedings  before  these  tribunals. 
The  statute  governing  this  proceeding  re- 
quires that  "the  form  and  contents  of  such 
petition  and  other  provision  in  relation  there- 
to shall,  so  far  as  applicable,  be  the  same  as 
provided  in  section  two  of  this  act  for  the 
original  petition  for  the  construction  of  the 
work."  SecUon  6174,  Bums'  Ann.  St  190& 
We  have  already  shown  that  all  the  usual  at 
legations  of  ditch  petitions  are  contained  in 
appellees'  petition,  and,  further,  that  the 
drains  and  lands  to  be  affebted  by  the  pro- 
posed work  are  in  Howard  county.  Proceed- 
ings for  the  establishment  of  public  high- 
ways are  in  a  general  way  similar  to  those 
for  tbe  establishment  of  public  drains  by 
boards  of  commissioners.  It  has  been  ex- 
pressly beld  that  a  petition  to  vacate  a  pub- 
lic highway  need  not  allege  the  jurisdiction- 
al facts  that  it  Is  signed  by  12  freeholders  of 
the  county,  6  of  whom  reside  in  the  imme- 
diate neighborhood  of  the  highway  proposed 
to  be  vacated,  althou^  such  facts  must  be 
proved.  .Xtna  Lilfe  Ins.  uo.  v.  Jones,  178 
Ind.  149,  89  N.  B.  871.  It  is  provided  that 
a  board  of  commissioners  shall  not  act  up- 
on a  petition  to  establish,. vacate,  or  change 
a  public  highway,  without  first  requiring  a 
cost  bond,  if  an  adverse  report  had  been 
previously  returned  upon  the  sama  matter. 
In  reply  to  a  contention  similar  to  appd- 
lants'  that  a  cost  bond  was  jurisdictional  In 
such  a  case,  and  the  proceeding  void  without 
It  this  court  said:  "Boards  of  commission- 
ers are  given  a  general  jurisdiction  over  the 
subject  of  laying  out  and  establishing  high- 
ways, and  are  authorized  to  take  jurisdiction 
of  a  particular  case  upon  the  filing  of  a  pre- 
scribed petition  after  the  giving  of  specified 
notice.  A  board,  doubtless,  might  do  so,  but 
Is  not  required  to  take  judicial  notice  that 
the  route  described  in  a  pending  petition  is 
tbe  same  as  that  contained  In  a  former  pro- 
ceeding, and  found  not  to  be  of  public  util- 
ity. The  Identity  of  the  two  routes  should 
ordinarily  be  brought  forward  by  some  In- 
terested party  to  stay  the  pending  proceed- 
ing, since  the  fact  will  not  be  apparent  in 
the  particular  case,  but  must  be  shown  by 
evidence  dehors  tbe  record.  If  a  party  de- 
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slreB  to  challenge  the  jurisdiction  of  a  Ju- 
dicial tribunal  over  bis  person,  or  over  the 
subject-matter  of  a  particular  case,  on 
founds  not  apparent  from  the  face  of  the 
record,  be  must  do  so  at  the  earliest  oppor- 
tunity or  bis  objection  -will  be  regarded  as 
waived."  McKalz  v.  Jordan,  172  Ind.  84, 
8T  N.  E.  974. 

In  the  case  before  us  no  fact  afBrmatively 
appears  from  the  record  indicating  lack  of 
Jurisdiction  In  the  board  over  the  proceeding. 
It  is  our  conclusion  that'  a  declaration  in  the 
petition  that  the  ditch  to  be  improved  was 
established  and  constructed  by  order  of  the 
board  is  not  indispensable,  and  a  petition 
will  not  be  held  insufladent  for  lack  of  such 
averment  when  challenged  for  the  first  time 
In  this  court  or  by  motion  in  arrest  of  Judg- 
ment. It  follows  that  the  court  did  not  err 
In  overruling  appellants'  motion  In  arrest 

Appellants  moved  the  court  to  adjudge  and 
tax  costs  against  appellees  prior  to  the  time 
of  referring-  the  report  to  the  drainage  com- 
missioners for  amendment,  and  this  motion 
was  denied.  This  ruling  was  proper,  since 
appellants  had  made  no  objection  on  the 
ground  of  defect  of  parties  or  lack  of  Ju- 
risdiction before  the  board,  and  did  not  ap- 
peal and  succeed  on  such  an  Issue  In  the  cir- 
cuit court  The  court  had  required  the  new 
parties  to  be  notified  by  the  petitioners  at 
their  own  expense,  and  this  was  all  the  re- 
monstrators  could  fairly  demand.  It  appear- 
ed from  the  evidence  that  the  services  em- 
ployed In  the  preparation  of  papers  and  oth- 
a  work  of  a  general  character  in  connection 
with  these  proceedings  and  which  bad  been 
done  chiefly  by  the  township  trustee  were 
of  the  value  of  $200,  and  the  services  of  at- 
torneys for  petitioners  in  litigating  the  Is- 
sues formed  by  the  remonstrances  were  of 
the  value  of  $1,000.  The  court  denied  any 
compensation  for  services  performed  by  the 
township  trustee,  but  allowed  $1,000  for  the 
services  of  appellees'  attorneys.  Appellants 
moved  the  court  to  reduce  the  allowance  for 
attorney's  fees  to  the  amount  which  would 
be  reasonable  and  proper  for  the  work  done 
in  the  cause  independently  of  litigation, 
which  motion  was  overruled.  The  remon- 
strances denied  the  public  utility  of  the  pro- 
posed work  and  Its  capacity  to  drain  the 
lands  affected,  as  well  as  the  amount  of  ben- 
efits assessed  against  particular  tracts  of 
land.  It  Is  manifest,  therefore,  that  the 
foundation  for  the  petition  was  assailed  and 
fought  throughout  the  entire  proceeding.  The 
statute  provides  that  the  commissioner  or  oth- 
er person  charged  with  the  execution  of  the 
work  shall  pay  the  costs  not  otherwise  ad- 
Judged,  and  incidental  expenses,  "including 
reasonable  attorney's  fees  of  the  petitioner  in 
the  preparation  and  presentation  of  the  peti- 
tion, and  the  prosecution  of  the  same  and  for 
sucli  services  as  may  be  necessary  in  any 
stage  of  the  proceedings,  not  exceeding  four 


per  cent  of  the  assessed  benefits  as  approv- 
ed by  the  comrt  in  all  drains  In  which  the 
assessed  benefits  are  greater  than  one  thou- 
sand doUars  ($1,000.00)."  Section  6144,  Bums' 
Ann.  St  1808.  Appellants'  counsel  contend 
that  this  statute  should  be  held  to  Include 
only  fees  for  the  work  done  by  an  attorney 
which  is  in  substance  done  In  behalf  of  all 
parties  interested.  Reference  is  made  to  the 
statutory  provision  for  attorney's  fees  in  ac- 
tions for  partition.  That  statute  Is  material- 
ly different  from  this.  Appellants'  argument 
should  be  addressed  to  the  Legislature  rath- 
er than  to  the  courts.  This  enactment  has 
been  amended  and  broadened  so  as  to  au- 
thorize the  allowance  of  attorney's  fees  for 
necessary  legal  services  at  any  stage  of  the 
proceedings,  and  it  seems  dear  to  us  that 
the  court  did  not  err  In  allowing  fees  for  lit- 
igation designed  not  only  to  modify  assess- 
ments, but  to  defeat  and  overthrow  the  en- 
tire petition  and  contemplated  Improvement 
No  harmful  error  Is  made  to  appear,  and 
the  Judgment  Is  accordingly  aflElrmed. 


(175  iDd.  3) 

F.   W.   COOK   INV.   00.  T.   BVANSVILIiB 
TERMINAL.  BY.    (No.  21,771.) 

(Supreme  CTonrt  of  Indiana.     Dec.   14,   1910.) 

1.  Street  RAiiaoAos  (8  3*)— Incobpobation 

— NATCRB— POWEBB. 

A  corporation  empowered  to  construct 
equip,  and  operate  a  street  and  interurban  rail- 
way waa  none  the  leas  a  street  and  Interurban 
railway  corporation,  because  it  was  also  au- 
thorized to  promote  plans  for  the  creation  and 
distribution  of  electricity  and  other  heat  h^ht, 
and  power. 

[EH.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec,  Dig.  (3.*] 

2.  BiaNENT  Domain   (f  10*)  —  Bzebcisb  of 
Right— AUTHOBJ^TT. 

A  corporation  formed  under  the  Voluntary 
Aaaociations  Act  of  March  9,  1901  (Acta  1901, 
c.  127),  providing  for  the  organization  of  cor- 
porations, did  not  derive  any  authority  from 
such  act  to  condemn  real  estate  for  railroad  or 
other  purposes,  nor  did  such  right  exist  with- 
out express  statutory  authority. 

[Ed.  Note.— For  other  cases,  see  Ebninent  Do- 
main, Dec.  Dig.  I  10.*] 

3.  Eminent  Domain  (|  10*)— RiOHt  to  Con- 
demn Land— Street  Railboads. 

Burns'  Ann.  St  1908,  {  5630  et  seg.,' pro- 
viding for  the  organization  of  street  railroads, 
aa  amended,  did  not  confer  on  such  corpora- 
tions authority  to  condemn  land  for  railroad 
purposes. 

[E}d.  Note. — ^For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  I  10.*J 

4.  liUiNENT  Domain    (J    13*)— EJxebcise    or 
Right— Cobporationb. 

In  determining  whether  a  corporation  is  en- 
titled to  exercise  the  right  of_  eminent  domain, 
the  charter  statute,  under  which  it  waa  organ- 
ized, or  whether  it  was  organized  as  a  private, 
or  quasi  public  coiporation,  is  not  material;' 
the  exclusive  test  being  whether  the  purpose  or 
proposed  use  was  a  public  one. 

[Ed.  Note.— For  other  cases,  see  Ekninent  Do- 
main, Cent  Dig.  H  61-84 ;   Dec.  Dig.  f  13.*] 
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5.  DinirawT  DovAiiT  (J  10*)— Bioht  to  Oon- 

DXUN   I<A.Kri>— SlSEKT  RAILBOAD  COUFAITIES. 

▲  corporation  organized  under  the  Volun- 
tas Aasociations  Act  of  Mardi  9,  1901  (Acts 
19(n,  c.  127),  88  amended  by  Act  March  7,  1903 
(Acts  1903,  c  93),  providing  for  the  organiza- 
tion of  corporations  generally,  anthorfzed  to 
promote,  and  operate  a  street  and  interarban 
railroad,  and  to  promote  plants  for  the  creation 
and  distribution  of  electric  and  other  heat, 
light,  and  power,  was  authorized  to  condemn 
land  required  for  railroad  purposes  by  Acts 
1901,  c  207,  providing  that  any  street  railroad 
company  heretofore  or  hereafter  organized  un- 
der the  laws  of  the  state  of  Indiana,  desiring 
to  construct  or  acquire  any  street  railroad,  or 
intemrban  street  railroad,  may  condemn  real 
estate,  etc. 

[Bid.  Note.— For  other  cases,  see  Bkninent  Do- 
main, Dec.  Dig.  S  10.*] 

Jordan,  J,,  dissenting. 

Appeal  from  Clrcalt  (»nrt,  Vanderbnrt^ 
County ;  A.  Gilchrist,  Judge. 

CondemnatioD  proceedings  by  the  Brans- 
TlUe  Terminal  Railway  against  the  F.  W. 
Cook  Investment  Company.'  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

George  A.  Cnnnlngham,  for  appellant  Rob- 
inson &  Stllwell  and  Funkbouser  &  Funk- 
honser,  for  appellee. 

HADLET,  J.  Action  by  appellee  to  con> 
demn  real  estate  for  use  In  the  constrnction 
of  Its  street  and  interurban  railroad.  Appel- 
lee was  duly  organized  under  the  Voluntary 
AssoclatlonB  Act  of  March  9,  1901  (Acta  1901, 
a  127),  and  the  amendment  or  supplement 
thereto  approved  March  7,  1903  (Acts  1903, 
&93). 

The  single  question  Involved  In  this  appeal 
Is  this :  Is  appellee  a  corporation  authorized 
by  law  to  exercise  the  right  of  eminent  do- 
main? 

The  first  section  of  the  act  of  March  9, 
1901  (section  4286,  Bums'  Ann.  St  190?), 
which  the  above  act  of  March  7, 1903,  amends, 
provides  that,  "any  number  of  persons,  not 
less  than  three,  may  voluntarily  associate 
themselves  by  written  articles  of  association, 
signed  and  acknowledged  by  each  person  who 
may  be  a  member  at  the  time  of  organization, 
specifying:  •  •  • "  Then  stating  what  the 
articles  of  association  shall  contain.  The 
second  section  of  the  act  provides  "that  snch 
associations  may  be  formed  for  one  only  of 
the  following  purposes."  This  Is  followed  by 
a  list  of  more  than  30  puriMses  for  which 
such  association  may  be  formed.  The  twenty- 
eighth  section  provides  that  from  the  time 
the  certificate  Is  Issued  by  the  Secretary  of 
State  and  the  articles  recorded  In  the  record- 
er's ofllce,  snch  association  "shall  be  deemed 
and  held  to  be  a  corporation,  and  shall  have 
and  possess  all  the  rights,  powers,  and  priv- 
ileges given  to  corporations  by  common  law," 
etc. 

Prior  to  1901  there  had  been  many  acts, 
original  and  amendatory,  regulating  the  or- 
ganization of  voluntary  associations,  and  It 


is  clear  that.  In  framing  the  act  of  March  9, 
1901,  the  Legislature  attempted  and  Intended 
to  revise,  consolidate,  abridge,  and  perfect  the 
legislation  on  that  subject  By  the  act  of  - 
March  9th,  as  many  as  12  distinct  previous 
acts  on  the  subject,  and  all  other  laws  Incon- 
sistent therewith,  were  spedaUy  repealed. 
But  It  Is  Just  as  plain  that  the  legislature 
next  following  attempted,  and  Intended,  to  ex- 
tend the  privileges  of  the  voluntary  associa- 
tions act  to  other  and  additional  Industries 
and  activities. 

O^e  tlQe  and  first  section  of  the  supple- 
mental act  of  1903  Is  as  follows: 

"An  act  authorizing  the  formation  of  cor- 
porations under  the  provisions  of  'An  act  con- 
cerning the  organization  and  perpetuity  of 
Toluj^tary  associations,  repealing  all  laws  in 
confilct  therewith,  legalizing  the  organization 
of  certain  associations  organized  under  for- 
mer laws,  and  declaring  an  emergency,'  ap- 
proved March  9,  1901,  for  certain  purposes 
not  therein  named,  and  declaring  an  emer- 
gency. 

"Section  1.  Be  It  enacted  by  the  General 
Assembly  of  the  state  of  Indiana,  That  any 
number  of  persons,  not  less  than  three,  may 
voluntarily  associate  themselves  Into  a  cor- 
poration In  the  manner  set  forth  in  an  act 
entitled :  'An  act  concerning  the  organization 
and  perpetuity  of  voluntary  associations,  re- 
pealing all  laws  in  conflict  therewith,  legal- 
izing the  organization  of  certain  associations 
organized  under  former  laws,  and  declaring 
an  emergency,'  approved  March  9,  1901,  with 
all  the  rights  and  privileges  granted  by  said 
act  and  subject  to  all  the  provisions  thereof 
to  promote,  finance,  construct  equip,  rent  and 
operate,  in  the  state  of  Indiana  or  elsewhere, 
street  and  interurban  railroads,  and  plants 
for  the  creation  and  distribution  of  electric 
and  other  heat  light  and  power,  and  In  con- 
nection therewith  to  take,  own,  hold,  negoti- 
ate, sell  or  otherwise  dispose  of  and  deal  In 
stocks  and  securities  of  other  companies,  and 
to  do  all  other  things  needful  or  connected 
therewith." 

We  are  advised  by  the  above  title  that  the 
pnrixise  of  the  act  was  to  authorize  the  for^ 
mation  of  corporations  under  the  act  of  1901, 
"for  certain  purposes  not  named"  In  the  lat- 
ter act  In  the  body  of  the  act  It  Is  made 
dear  that  among  the  certain  purposes  not 
named  In  the  former  act  and  to  which  the 
supplemental  act  relates,  is  to  authorize 
the  formation  of  corporations  "to  promote^ 
finance,  construct  equip,  rent  and  operate  In 
the  state  of  Indiana,  street  and  Interurban 
railroads  •  •  •  and  to  do  all  other  things 
needful  or  connected  therewith." 

Neither  the  act  of  1901,  nor  that  of  1903, 
confers  any  right  npon  any  corporation  or- 
ganized thereunder  to  condemn  real  estate, 
and  U  such  power  exists,  it  must  be  found 
in  some  other  statute;  for  It  cannot  be  im- 
plied.   Gas  Ck>mpany  v.  Harless,  131  Ind.  446, 
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29  N.  B.  1062,  IS  L.  B.  A.  606;  2  Elliott  R. 
R.  I  067. 

Whea  the  peraona  organlEing  appellee  com- 
pany had  coxnplled  with  the  provlBlonB  of  the 
above  statntea,  the  associations  which  they 
had  formed  became,  by  the  express  terms  of 
the  statute,  a  corporation,  and  having  decid- 
ed to  engage  in  the  promotion,  construction, 
equipment,  and  operation  of  a  street  and  In- 
temiban  railroad,  by  the  express  provisions 
of  the  act  of  1901,  the  corporation  became  a 
street  and  intemrban  railroad  corporation. 
Because  appellee  announces  In  its  articles  of 
association  Its  further  purpose,  "to  promote 
plants  for  the  creation  and  distribution  of 
electzic  and  other  heat,  light,  and  power," 
will  make  no  difference.  If  It  engages  In  the 
latter — that  is.  If  It  pursues  the  business  of 
creating  and  distributing  light  and  heat  in 
respect  to  the  latter — It  would  also  be  a  "light 
and  beat"  company. 

It  Is  held  In  County  of  Randolph  v.  Post, 
93  U.  S.  502,  23  li.  Ed.  967,  that  a  corporation 
with  authorlt?  to  "construct,  complete,  and 
operate  a  railroad"  is  not  the  less  a  railroad 
company  because  it  Is  also  a  coal,  or  a  min- 
ing, or  a  furnace,  or -a  manufacturing  com- 
pany. Seymour  v.  City  of  Tacoma,  6  Wash. 
147,  32  Pac.  1077. 

As  before  stated,  a  corporation  formed  un- 
der the  voluntary  associations  act  derives  no 
aotborlty  from  that  act  to  condemn  real  es- 
tate for  raUroad  or  any  other  purpose,  and 
no  such  right  exists  without  express  statu- 
tory authority.  Neither  did  the  act  of  1861, 
authorizing  the  organisation  of  street  rail- 
roads, nor  any  of  its  many  subsequent  amend- 
ments, convey  any  such. right  Section  6630 
et  seq..  Bums'  Ann.  St  1908.  So  we  must, 
of  necessity,  look  to  some  other  statute,  or 
deny  the  right  altogether. 

And  right  here  It  Is  well  to  note  that,  in 
ctmsiderlng  the  right  to  eminent  domain,  the 
charter  statute,  or  whether  the  corporation 
was  organized  as  a  prirate,  or  quasi  public 
corporation,  is  not  important  The  prime  and 
exclusive  test  may  be  said  to  be :  Is  the  pur- 
pose, or  proposed  use,  a  public  one?  If  the 
use  Is  calculated  to  promote  the  public  weir 
fare,  the  law  will  not  stop  to  inquire  whether 
the  apidlcant  is  organized  under  this  or  that 
statute  authorizing  sudi  organization.  The 
Legislature  has  been  generous,  if  not  politic, 
-In  providing  those  desiring  to  form  a  corpora- 
tion for  the  tfansactlon  of  almost  every  kind 
of  bnslnees  a  choice  of  statute  under  which 
to  organize.  For  Instance :  CorporatlonB  to 
ttuy  and  sell  merchandise;  to  carry  on  a 
transit  and  transfer  business ;  to  buy  and  sell 
real  estate;  to  construct  buildings;  to  cre- 
ate and  furnish  light  beat  and  power ;  to 
sink  and  operate  oil  and  gas  wells  for  the 
mamifhcOire  and  distribution  of  artificial 
gas,  and  doubtless  many  others  may  be  or- 
ganized, either  under  the  Manufacturing  and 
Mining  Act  (section  6062  et  seq..  Bums'  Ann. 
8t  1908)  or  under  the  Voluntary  Associations 


Ad;  (section  4286  et  seq.,  BurU*  Ann.  St 
lOOgy.  Corporations  may  also  be  formed  for 
the  maintenance  of  cemeteries  under  the  act 
of  1879  (section  4433  et  seq.,  Burns'  Ann.  St 
1908),  or  under  the  voluntary  associations  act, 
supra.  No  general  power  to  exercise  the  right 
of  eminent  domain  is  given  by  any  provision 
of  the  manufacturing  and  mining  act  Com- 
panies organized  thereunder  to  do  a  business 
of  a  quasi  public  character,  such  as  water 
works,  distribution  of  oil,  gas,  heat,  light, 
power,  etc.,  are  given  the  right  to  condonn 
by  special  provision.  It  is  the  business,  and 
not  the  statute,  of  organization,  that  deter- 
mines the  right  of  eminent  domain. 

Street  and  intemrban  railroad  companies 
have  the  right  to  condemn,  and  the  language 
of  the  statute  conferring  the  right  is  signif- 
icant It  was  passed  in  1901,  (Acts  1901,  p. 
461,Baro8' Ann.  StigOS,  §567^.  At  the  time 
of  its  passage  there  had  been  upon  the  stat- 
ute books  an  elaborate  statute,  since  1861 
(Acts  1861,  p.  75),  for  the  organization  of 
street  railroad  companies,  but  the  companies 
that  might  have  the  superior  right  were  not 
confined  to  those  organized  under  the  street 
raUroad  law  of  1861.  The  language  of  the 
new  act  of  1901  is  in  these  words:  "That 
any  street  railroad  company  heretofore,  or 
hereafter  organized  under  the  laws  of  the 
state  of  Indiana,"  and  desiring  to  construct 
or  acquire  any  street  railroad,  or  Intemrban 
street  railroad,  may  condemn  real  estate. 

The  legislative  sense  Is  made  even  plainer 
in  other  acts  relating  to  the  same  subject.  In 
conferring  the  power  upon  oil  companies,  the 
language  of  the  act  is,  "that  all  companies, 
corporations,  and  voluntary  associations  now 
organized  under  the  laws  of  the  state  of  In- 
diana, or  which  may  hereafter  be  organized 
thereunder,"  shall  have  the  right,  eta  Acts 
1S97,  p.  2G3  (section  5159,  Bums'  Ann.  St 
1908). 

With  respect  to  gas  companies  enjoying  the 
right,  a  late  statute,  clearly  recognizing  that 
such  a  corporation  may  exist  under  more  than 
one  law,  disposes  of  the  subject  thus :  "That 
whenever  any  corporation,  or  voluntary  as- 
sociation organized  under  the  laws  of  the 
state  of  Indiana,  or  which  may  hereafter  be 
Incorporated  thereunder  for  manufacturing 
and  distributing  gas,"  etc.  Acts  1907,  p.  340 
(section  6144,  Bums'  Ann.  St  1908). 

It,  therefore,  seems  only  material  that  an 
applicant  for  the  right  under  discussion  shall 
be  able  to  show  that  it  is  a  duly  organized 
corporation,  authorized  by  some  law  of  Indi- 
ana to  exist  and  to  do  the  things  declared  in 
its  articles. 

We  have  heretofore  seen  that  appellee,  be- 
ing duly  organized  as  a  corporation,  under 
the  voluntary  associations  act  of  1901,  as  sup- 
plemented by  the  act  of  1903,  is  by  the  ex- 
press terms  of  the  statute  a  corporation,  and 
being  organized  "to  promote,  construct  and 
operate"  a  street  and  intemrban  railroad  la, 
therefore,  a  street  and  intemrban  railroad 
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company,  and  within  the  terms  of  section 
5675,  supra.  "Railroad  companies,"  says  Judge 
Elliott,  "are  companies,  or  associations,  or- 
ganized for  the  purpose  of  constructing,  main- 
taining, and  operating  railroads."  1  Elliott 
R.  R.  I  1. 

But  while  there  seems  no  doubt  of  appel- 
lee's right  to  seek  the  voluntary  associations 
act  of  1903  for  organization  purposes,  it  is 
very  clear  that  having  adopted  as  its  business 
and  purpose  of  organization  the  promotion, 
construction,  equipment,  and  operation  of  a 
street  and  interurban  railroad — a  business 
specially  regulated  by  another  and  dUferent 
statute — ^It  thereby  assumes  and  subjects  it- 
self to  all  the  additional  duties  and  responsi- 
bilities Imposed  by  the  street  and  Interurban 
statutes  as  fully,  and  in  all  respects,  as  if 
its  organization  bad  been  under  the  latter 
statutes.  Such  an  organization  can  find  no 
refuge  in  the  voluntary  associations  act  from 
a  burden,  or  delinquency,  under  the  street 
and  interurban  acts. 

Judgment  affirmed. 

JORDAN,  J.,  dissenting. 


(175  Ind.  n) 

BJVAHSVnXB,  S.  &  N.  RT.  CO.  v.  BVANS- 

VILIiB  TERMINAL.  RT.  •  (No.  21,781.) 
(Supreme  Court  of  Indiana.     Dec.   16,    191O0 

1.  £<uiiniHT  DovAiiT  (S  262*)— Apfeai/— Find- 
ings BY  Tbial  Coubih-Revikw. 

In  condenmation  proceedings  whether  peti- 
tioner had  made  a  bona  fide  effort  to  agree 
with  defendant  was  a  jotiadictlonal  question  of 
fact,  the  determination  of  which  will  be  ac- 
cepted on  appeal,  where  there  is  evidence  to 
support  It 

[E3d.  Note. — For  other  cases,  see,  Eminent  Do- 
main, Cent  Dig.  §    685;   Dec.  Dig.  |  262.*] 

2.  E:minint  Doilun  (§  205*)— Condemnation 
Pbocebdinqb— Effobt  to  Aobee— Findings 
— evidenob. 

Evidence  held  to  snstain  a  finding  by  the 
trial  Judge  that  petitioner  bad  made  a  bona  fide 
effort  to  agree  with  defendant  prior  to  the  insti- 
tution of  condemnation  proceedings. 

[Ed.  Note.— For  other  cases,  see  £2minent  Do- 
main, Dec.  Dig.  {  206.*] 

Appeal  from  Circuit  (Toort,  Warrick  (boun- 
ty; RoBcoe  Helper,  Judge. 

(Condemnation  proceedings  by  Evansvllle, 
Suburban  &  Newburg  Railway  (Company 
against  Evansvllle  Terminal  Railway.  Judg- 
ment for  plaintiff,  and  defendant  appeala 
Affirmed. 

George  A.  C!uimlngham,  Iglehart  &  Taylor, 
Hatfield  &  Hemlnway,  and  Geo.  D.  Hellman, 
for  appellant  Robinson  &  Stilwell  and  Funk- 
houser  &  Funkhouser,  for  appellee^ 


HADLEY,  J.    This  was  a  proceeding  by  ap- 
pellee to  condemn  a  crossing  over  appellant's 


railroad  for  the  use  of  appellee  in  the  coif 
struction  and  operation  of  a  railroad. 

Appellee  is  a  corporation,  organized  under 
the  voluntary  associations  act  of  March  9, 
1901  (Acts  1901,  a  127),  and  supplement 
thereto  of  March  7,  1903.  Acts  1903,  p.  180 
(section  4286,  Bums'  Ann.  St  1908). 

The  main  question  presented  challenges 
the  right  of  appellee,  as  a  creature  of  the 
voluntary  associations  act,  to  condemn  real 
estate.  This  identical  question  was  consid- 
ered and  decided  in  favor  of  appellee  in  the 
^.  W.  Cook  Investment  0>mpany  v.  Evans- 
vllle Terminal  Railway  (No.  21,771,  decided 
December  14,  1910)  93  N.  E.  279,  and  upon 
the  authority  of  that  case  the  like  question 
presented  here  must  be  determined  against 
appellant 

Appellant  also  insists  that  the  evidence 
does  not  show  that  appellee  made  a  bona  fide 
effort  to  agree  with  appellant,  with  respect  to 
a  purchase  of  said  right  of  crossing,  before 
commencing  this  proceeding.  Whether  the 
effort  made  was  sufficient,  or  in  good  faith, 
was  a  Jurisdictional  question  of  fact  for 
the  presiding  Judge,  and  his  affirmative  find- 
ing on  this  point  must  be  accepted  by  this 
court  as  controlling  tmder  the  state  of  the 
evidence  appearing  in  the  bUl  of  exceptions. 
There  Is  but  little  conflict  in  the  evidence  up- 
on the  point 

It  Is,  in  sulwtance,  shown  by  both  parties 
that  Mr.  E^nkhouser,  a  duly  authorized  rep- 
resentative of  appellee,  on  the  afternoon  of 
September  14,  1908,  called  upon  Mr.  Mul- 
hausen,  the  general  superintendent  of  appel- 
lant at  the  company's  office  In  Evansvllle,  and 
made  known  to  him  that  the  object  of  the 
call  was  to  ascertain  if  their  respective  com- 
panies could  come  to  an  agreement  with  re- 
spect to  the  crossing  of  appellant's  railroad, 
with  appellee's  railroad,  then  In  process  of 
construction.  A  general  conversation  wbb 
held  on  the  subject,  but  Mulh'ausen  expressed 
himself  as  unprepared  to  submit  a  proposi- 
tion, for  the  reason  that  he  did  not  know 
Just  how  the  crossing  would  affect  his  com- 
pany's road,  and  particularly  as  to  the  angle 
at  which  it  was  proposed  to  effect  the  crosB- 
ing.  Mulbausen  inquired  for  a  blue  print 
showing  the  imrtlculars  of  the  crossing,  and 
Funkhouser  not  having  one  proposed  to  pro- 
cnie  one  and  have  It  at  his  office  next  morn- 
ing at  9  o'clodt,  and  the  parties  separated 
with  the  agreement  that  Mulhausen  would 
call  next  morning  at  Funkhouser's  office^  ex- 
amine the  blue  prints,  and  submit  a  proposi- 
tion. And  to  avoid  his  waiting.  It  was  agreed 
that  when  Funkhouser  arrived  with  the  blue 
print,  he  should  call  and  give  Mulhausen  no- 
tice, by  telephone,  of  his  arrival.  E^ink- 
houser  reached  bis  office  next  morning  about 
9  o'clock  with  the  blue  prints  and  at  once 
called  for  Mulhausen  over  the  telephone, 
and  was  answered  that  he  had  gone  out,  and 
that  Funkhouser  should  call  another  phone. 
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which  being  called,  Information  was  given 
that  he  was  not  theve.  Funkhouaer  then 
again  called  Mnlhansen's  office,  and  left  word 
for  him  when  he  came  in  to  call  the  former 
at  his  office.  Funkhouaer  called  Mulhaosen 
at  his  office  as  many  as  three  more  ttmea, 
without  results,  and  about  11  o'clock  of  the 
same  morning  a  boy  delivered  to  Funkhouaer, 
at  his  office,  the  following  letter:  "Blvansville, 
Ind.,  Sept.  15,  1908.  Mr.  Albert  Funkhouaer, 
City — Dear  Sir:  Resuming  the  conversation 
bad  between  you  and  me  late  yesterday  after- 
noon, you  stated  to  me  that  the  Evansvjlle 
Terminal  Railway  Company  want  to  cross 
the  EvansTllle,  Suburban  &  Newburg  Rail- 
road, but  did  not  state  the  exact  point  of 
crossing,  and  you'  did  not  have  any  blue  print 
or  other  proper  description  of  the  proposed 
-crossing  so  that  I  would  be  able  to  form  any 
opinion  concerning  It  I  thereupon  asked  you 
If  yon  had  any  blue  print  of  the  proposed 
crossing.  Ton  said  'No,'  but  you  would  have 
such  blue  print  by  9  o'clock  this  morning, 
and  I  asked  If  you  would  furnish  me  a  copy 
of  such  blue  prints,  and  you  said  no,  you 
would  not,  but  that  I  could  come  to  your  <rf- 
flce  and  see  It  If  I  wanted  to.  I  have  no  de- 
sire to  place  any  unnecessary  obstruction  to 
the  crossing  of  our  railroad  by  any  other 
raUroad  company  authorized  by  law  to  cross, 
and  I  am  perfectly  willing  to  fairly  consider 
and  discuss  with  you,  or  any  representative 
of  your  company,  "any  crossing  which  you  pro- 
pose to  make,  but  I  submit  that  you  should 
famish  to  me  for  the  use  of  my  company  a 
proper  description  of  the  manner  of  crossing, 
including  a  blue  print'  In  yOur  statement  to 
me  yon  gave  no  such  description.  Until  I 
am  able  to  see  ^hat  your  company  proposes 
to  do,  yon  cannot  expect  ftom  me  any  further 
answer.  Tours  truly  [Signed]  6ns  Mol- 
hansen,  Mgr." 

Mnlhauseb  admitted,  on  cross-examination, 
that  he  promised  Funkhonser  to  call  at  the 
latter's  office  about  9  o'clock  a.  m.  and  ex- 
amine the  blue  print  of  the  proposed  cross- 
ing, and  that  he  neither  called,  nor  sent  .by 
telephone  or  otherwise,  any  explanation,  and 
instead  went  to  see  his  attorney  and  spent  the 
forenoon  with  him  up  to  the  time  the  fore- 
goiag  letter  was  prepared  and  sent  by  boy  to 
Funkbooser.  Tbla  proceeding  was  begun  on 
the  eTenIng  of  the  same  day  the  letter  was 
reeeiTed. 

It  is  true  that  events  followed  each  other 
rapidly  after  the  matter  of  agreement  was 
taken  up,  but  the  conduct  of  Mr.  Mulhausen, 
in  failing  to  keep  his  promise  to  call  and  ex- 
amine the  blue  prints,  or  send  any  explana- 
tion ot  his  conduct  and  the  spirit  of  the  let- 
ter be  snbeequently  sent  to  Funkhonser,  con- 
sidered together,  may  reasonably  be  con- 
strued as  Indicating  a  feeling  of  hostility  to 
any  farther  discussion  of  the  crossing  ques- 
tion, and  we  think  the  court  was  warranted 
in  arriving  at  that  conclusion. 

Judgment  affirmed. 
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REITZ  et  al.  V.  EVANSVIIiMS  TERMINAL 

RX.    (No.  21,772.) 
(Supreme  Court  of  Indiana.     Dec.  15,  1910.) 

Appeal  from  Superior  Court  Yanderburgh 
County;   A.  Gilchrist,  Judge. 

Condemnation  proceedings  by  Bvansville  Ter- 
minal Railway  against  Joseph  F.'Reitz  and  oth- 
ers. Judgment  for  plaintiff,  and  defendants 
appeal.    Affirmed. 

George  A.  Cunningham,  for  appellants.  Rob- 
inson &  Stilwell  and  Fnnkhouser  &  Funkhoua- 
er, for  appellee. 

HADLET,  J.  Action  by  appellee  to  con- 
demn real  estate  of  appellants,  for  use  in  the 
construction  of  a  street  and  intenirban  railroad. 

The  single  question  ahsing  in  this  appeal  was 
fully  considered  and  decided  in  F.  W.  Cook 
Investment  Company  y.  EvansvUle  Terminal 
Railway  (No.  21,771,  decided  December  14, 
1910)  93  N.  E.  279,  and  upon  the  authority  of 
that  case,  this  appeal  cannot  be  sustained. 


NESS   V.   BOARD  OF  COM'RS  OF  MAR- 
SHALL (X)UNTY.     (No.  7,481.) » 
(Appellate  Court  of  Indiana,  Division  No.  1. 
Dec.  14,  1910.) 

1.  Counties  (§  118*)— Contracts— Bins. 

Under  Bums'  Ann.  St.  1908,  f  5897,  for- 
biddinp  the  board  of  county  commissioners  to 
entertain  any  bid  for  the  building  or  repairing 
of  the  courthouse  unless  the  bid  is  accompanied 
by  an  affidavit  of  the  bidder,  etc.,  a  Didder 
for  the  repairs  of  the  courthouse  who  failed  to 
make  the  affidavit  cannot  complain  because  an- 
other bid  complying  with  the  statute  was  ac- 
cepted, though  the  commissioners  gave  a  wrong 
reason  for  their  action. 

[Ed.    Note.— For    other  cases,    see   Ck>untie8, 
Cent  Dig.  {  189;   Dec.  Dig.  {  118.*] 

2.  Counties  (|  118*)— Contbacts— Bids. 

Where  the  si>ecificationB  for  the  repairs 
of  the  courthouse  of  a  county  and  the  instruc- 
tions to  bidders  and  the  blanlc  forms  submit- 
ted called  for  separate  bids  on  items  specified, 
a  bidder  who  submitted  an  aggregate  t>id  for 
all  the  work,  without  bidding  separately  on  any 
item,  did  not  comply  with  the  specifications  and 
instructions,  and,  under  Bums'  Ann.  St.  1908,  ( 
5958,  providing  that  no  alteration  in  the  form 
of  a  bid  shall  be  permitted,  the  bid  could  not 
be  accepted. 

[Ed.    Note. — For   other   cases,    see   Counties, 
Ctent  Dig.  i  189;   Dec.  Dig.  S  118.*] 

3.  Officebs    (J    107*)- Statutobt    Powbb»— 
Exercise— Contbacts— Bids. 

Where  the  statute  provides  the  manner  in 
which  an  officer  exercising  statutory  powers 
shall  enter  into  a  contract  binding  on  the  mu- 
nicipality, the  manner  so  prescribed  must  be 
strictly  followed. 

[Ed.    Note.— For   other   cases,    see    Officers, 
Cent  Dig.  {  177;   Dec.  Dig.  {  107.*] 

4.  Counties  (|  162*)  —  Repaibs  on  Coubt- 

HonsE>— Appbopbiations— Necessitt. 

Where  the  council  of  a  county  in  making 
appropriations  for  the  repairs  of  the  courthouse 
spedncally  directed  how  the  money  appropri- 
ated should  be  expended,  without  maliine  any 
provision  for  the  construction  in  the  courtnonse 
of  a  room  for  the  surveyor,  a  contract  for  the 
construction  of  a  surveyor's  room  in  the  build- 
ing was  void,  under  Bums'  Ann.  St.  1908,  ) 
5942,  prohibiting  the  county  commissioners 
from  binding  the  county  beyond  the  amount 
appropriated  for  the  purpose. 

[Ed.    Note.— For   other   cases,   see    Counties, 
Cent  Dig.  |  221 ;   Dec.  Dig.  i  162.*] 
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6.  CoxrariKa    (|    196*)— Oowtbacts— Sun  to 
Set  Abidb— Laches. 

Where,  at  the  time  of  the  lettlnf  ot  a  eon* 
tnct  for  repairs  of  the  courthouse  of  a  county, 
a  taxpayer  objected  to  the  contract  on  the 
ground  that  the  bid  for  the  vork  had  been  al- 
tered, and  his  attorney  notified  the  county  com- 
missioners and  the  bidder  that,  if  the  law  was 
as  he  thought  it  was,  the  peRormance  of  the 
contract  would  be  resisted  in  the  courts,  a  delay 
of  10  days  in  instituting  a  suit  to  enjoin  the 
performance  of  the  contract  on  the  ground  of 
its  invalidity  did  not  amount  to  laches  barring 
relief. 

[Ed.    Note.— For  other  cases,   see   Counties, 
Cent.  EMg.  I  808;   Dec.  Dig.  {  l96.»] 

6.  CocKTiEs    ft   196*)— CoRTBAore— Suit   to 
Set  Aside— CoMPULiKT, 

Where  the  complaint  in  a  suit  to  enjoin 
the  performance  of  a  contract  for  the  repairs 
of  the  courthouse  of  a  county  set  forth  the  facts 
showing  the  invalidity  of  the  bid,  and  the  con- 
tract entered  into  thereon,  and  specifically  ask- 
ed that  the  iwrformance  of  the  contract  be  en- 
joined by  reason  thereof,  the  complaint  was  suf- 
ficient against  a  demurrer,  though  It  contained 
surplusage  and  statements  indicating  that  per- 
formance of  the  contract  should  be  enjoined 
because  It  was  not  let  to  the  lowest  bidder. 

[Ed.   Note.— For  other   cases,  see    Counties, 
Cent.  Dig.  i  308 ;   Dec.  Dig.  |  196.*] 

7.  COUNTIKS    (i     118*)— CONTBACTS— VALIDITT 

-Bids. 

A  contract  for  repairing  a  county  court- 
house Is  invalid  where  there  were  no  plans  and 
specifications  for  the  work  at  the  time  of  the 
submission  of  bids  therefor,  and  where  it  was 
not  known  from  the  bid  of  the  successful  bidder 
the  exact  character  of  the  work  he  intended 
to  do. 

.  [Ed.   Note.— For   other   cases,   see   Counties, 
Cent  Dig.  f  189;  Dec.  Dig.  1 118.*] 

&  Counties  ({  118*)— Contbacts— Bids. 

The  specifications  for  the  repairs  of  a  conrt- 
honse,  and  the  instructions  to  bidden  and  the 
blank  forms  submitted,  called  for  separate  bids 
on  items  specified.  A  bidder  who  used  the  form 
supplied  inserted  after  each  bid  the  words, 
"this  bid  conditional  upon  being  awarded  all 
the  work."  The  condition  attached  to  the  bid 
on  the  general  contract  was,  "this  bid  and  bond 
is  filed  conditional  that  I  am  awarded  all  of 
the  work  that  is  to  b«_performed  under  the 
general  specifications."  Held,  that  the  qnoted 
words  inserted  after  each  bid  applied  only  to 
the  work  covered  by  the  bid,  and  a  contract 
awarded  the  bidder  was  not  invalid  because 
thereof. 

[Ed.   Note.— For   other  cases,   see   Counties, 
Cent  Dig.  I  180;  Dec.  Dig.  f  118.*] 

9.  Counties  (|   122*)  —  Bepaibb  o»  Coubt- 
HOUSE— Appbopbiations— Necessitt. 

Where  the  council  of  a  county,  in  making 
appropriations  for  repairs  ot  the  courthouse, 
specifically  directed  how  the  money  appropriated 
snould  be  expended,  without  making  any  provi- 
sion for  the  construction  of  a  room  for  the  sur- 
reyor,  and  separate  bids  were  asked  for  and  re- 
ceived on  this  particular  work,  the  contract  for 
the  work  specially  provided  for  by  the  appropria- 
tion was  not  rendered  Invalid  because  it  also 
covered  the  work  of  constructing  a  room  for  the 
surveyor,  since  the  amount  for  the  latter  work 
was  separable  from  the  other  portions  of  the 
contract,  and  equity  would  enjoin  the  perform- 
ance of  the  contract  only  so  far  as  it  called  for 
the  construction  of  a  room  for  the  surveyor. 

[Ed.    Note.— For   other  cases,    see  Counties, 
Dec.  Dig.  i  122.*1 

10.  Appeai.  AifD  Sbbob  (i  1154*)— EMtbt  or 
Judgment. 

In  a  suit  to  enjoin  the  performance  of  a 
eontiact  for  the  repairs  of  the  courthouse  of  a 


county,  where  the  evidence  as  to  the  eonstinc- 
tion  of  particular  part  of  the  work,  illegal  be- 
cause pot  provided  for  by  the  council  ot  tbs 
county  in  making  appropriations  tor  the  re- 
pairs, is  wholly  documental?,  the  Supreme 
Court  has  authority,  In  the  Interpat  of  justice, 
under  Bums'  Ann,  St.  1908,  g  702,  to  direct 
judgment  restraining  performance  of  the  con- 
tract so  far  as  it  caDed  for  such  work,  but  per- 
mitting performance  of  the  balance  of  the  eon- 
tract 

[Eli.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4497 ;   Dec  Dig.  I  1154.*] 

On  petition  for  rehearing.  Granted,  and 
former  opinion  modified,  and  jndgment  r^ 
versed  In  part  and  affirmed  In  part 

For  former  opinion,  see  91  N.  EL  618L 

Harley  A.  Logan  and  I*  M.  Iianer,  for  ap- 
pellant E.  C.  Marttndale,  Chas.  Kelllson^ 
and  Miller  &  Dowllng,  for  appellee. 

HADLET.  P.  X  On  January  23,  1909,  tbe 
board  of  commissioners  ot  Marshall  county 
presented  to  the  county  council  of  said  coun- 
ty a  petition  and  estimate  for  tbe  r^;ialr  and 
remodeling  of  the  courthouse  of  said  county. 
In  this  petition  it  was  stated,  among  other 
tilings,  that  the  board  proposed  to  prepare 
a  room  In  the  basement  of  tbe  courthouse  for 
tbe  county  surveyor.  Acting  upon  this  peti- 
tion, tbe  county  council  made  an  appropria- 
tion as  follows:  "That  there  be  appropriate 
ed  out  of  tbe  county  funds  of  said  county  tbe 
following  sums  •  •  •  for  repair  of  court- 
house. Including  beating  apparatus  therefor 
and  other  necessary,  repairs,  $15,000.  •  •  • 
Said  appropriation  ot  |1B,000  is  to  be  used 
or  expended  on  the  courthouse  as  follows: 
Repairing  or  rerooflng,  remodeling  tower  with 
Uluminatiog  dial,  iwlntlng  outside,  and  paint- 
ing and  decorating  inside,  repairing  old  floons 
or  putting  in  new  ones,  if  necessary,  on  first 
floor." 

On  tbe  10th  of  February,  tbe  county  coun- 
cil made  an  order  specifically  authorising  tb» 
construction  of  three  toilet  rooms  on  tbe  sec- 
ond floor,  and  for  tbe  rewiring  for  electric 
lighting.  And  on  June  6th  said  council  made 
a  further  order  specifically  antborising  the 
repair  and  remodeling  of  tbe  windows,  pro- 
vided tbe  whole  cost  did  not  exceed  tbe  whole 
amount  of  the  appropriation.  Acting  upon 
these  various  appropriations,  the  board  of 
commissioners  entered  Into  agreements  wltb 
certain  architects  to  prepare  plans  and  spec- 
ifications for  the  repairs  and  changes  that 
were  to  be  made.  These  specifications  ware 
prepared  and  filed  In  the  auditor's  office,  as 
required  by  law. 

Notice  was  given  ot  the  letting  ot  the  con- 
tract as  provided  by  law,  and  June  7,  1900^ 
was  fixed  as  tbe  date  when  the  bids  would 
be  opened.  Tbe  plans  and  specifications  di- 
vided tlie  work  into  four  parts:  The  general 
contract  and  tbe  beating,  tbe  plumbing  and 
tbe  riectric  wiring  contracts,  and  provided 
for  tbe  construction  of  a  surveyor's  room  in 
the  basement  as  a  part  of  tbe  general  con- 
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tract.  It  was  also  provided  that  biddecs  In 
bidding  npon  the  general  contract  should  Md 
separately  upon  the  epedflcatlonB  for  e(m< 
stmctlon  of  the  surv^or'a  room,  and  bids  In 
the  alternative  for  wood  and  tile  floor  and 
metal  and  tile  roofing.  Also  separate  bids 
should  be  made  npon  the  heating,  plumbing, 
and  electric  wiring.  These  instructions  were 
set  out  in  the  published  notices  to  bidders, 
The  notice  to  bidders  also  stipulated  that 
eadi  bid  should  be  accompanied  by  a  noncol- 
Inslon  affidavit,  as  required  by  section  6897, 
Bums'  Ann.  St  1908. 

The  auditor  prepared  forms,  with  the  ap- 
proval of  the  board  of  commissioners,  for 
bida  to  be  furnished  to  possible  bidders.  In 
accordance  with  section  5958,  Bums'  Ann.  St 
1908,  f  41,  Acts  1899,  p.  343.  The  form  for 
the  bid  on  tbe  general  contract  was  as  fol- 
lows: 

"Blank  Bid  for  General  Contract 

"^o  the  Honorable  Board  of  OonmUsslpners 
of  Marshall  County. 

"Gentlemen :  We  propose  to  do  the  remod- 
eling of  yonr  conrt  house  according  to  plans 
and  specUIcationg  prepared  by  Griffith  &  Fair. 
Architects,  Ft  Wayne,  Ind.,  on  the  General 
Contract  (w follows: 

"iBt  For  all  tbe  work  called  for  in  the 
plans  and  general  apedflcatlons,  excepting 
the  new  floor  for  the  entire  first  story,  the 
new  roof,  the  finishing  ofT  of  the  surveyor's 
office,  stairways,  etc.,  to  connect  the  same, 
dumglng  sash,  ^ss,  etc.,  and  fancy  decorat- 
ing, $ 

"2nd.  Oak  floor  as  specified  for  tbe  entire 
flnt  floor,  $ 

"3rd.  Terraezo  floor  and  marble  sanitary 
base,  f 

"4th.  Galvanized  Iron  roof  as  specified, 
wltbont  any  additional  sheathing  or  extra 
supports,  $ 

"5th.  Tile  roof  as  specified  with  additional 
sheathing,  etc,  $ 

"6th.  Surveyor's  Office  finished  up  in  the 
room  where  the  present  boiler  is  now  locat- 
ed, $ 

"Ttb.  Remodeling  windows  with  new  sash, 
plate  glas^  etc.,  according  to  specifications, 
* 

"8th.  Fancy  decorating  for  the  court  room 
according  to  special  design  submitted,  for  the 
sum  of  $ 

"[Slgneaj  » 

"And  for  the  steam  heating  as  follows: 

"Blank  Bid  for  the  Steam  Heating. 

TTo  the  Honorable  Board  of  Commissioners 
of  Marshall  County. 

"Gentlemen:  I  propose  to  do  the  steam 
heating  according  to  plans  and  specifications 
prepared  by  Griffith  &  Fair,  Architects,  Ft 
Wayne,  Ind.,  for  the  sum  of  f 

"[Slgnefl  • 


The  blanks  for  the  bids  for  the  plumbing 
and  for  the  electric  wiring  were  In  the  same 
form  as  that  for  the  steamheatlng. 

Upon  the  general  contract  appellant  and 
Everly  8c  Wallace  bid  without  change,  except 
that  appellant  did  not  bid  on  the  eighth  spec- 
ification of  said  bid  for  decorating  the  court- 
room. Appellee  O'Keefe  used  the  form  sup- 
plied, but  Inserted  In  his  bid  the  words: 
"This  bid  and  bond  is  filed  conditional  that 
I  am  awarded  all  of  the  work  that  Is  to  be 
performed  under  the  general  spedflcatlons." 
He  also  bid  on  the  eighth  specification,  "on 
design  to  be  submitted,  $300."  And  on  tbe 
contract  for  the  wiring,  heating,  and  plumb- 
ing appellant,  Bverly  &  Wallace,  and  two  oth- 
ers bid. separately  on  the  blanks  as  prepared 
and  furnished  by  the  auditor,  without  change 
or  alteration.  But  appellee  O'Keefe  inserted 
after  each  of  said  bids  the  words :  "This  bid 
conditional  upon  being  awarded  all  the  work." 
And  In  his  bid  on  the  heating  contract  before 
stating  the  amount  he  also  Inserted  tbe 
words:  "Using  old  boiler  and  new  valves." 
Each  of  said  bidders  filed  with  his  bids  a 
noncolluslon  affidavit  but  the  affidavits  of  all 
but  appellee  O'Keefe  were  made  In  conform- 
ity with  section  5959,  Bums'  Ann.  St  1908,  i 
42.  Acts  1899,  p.  342,  Instead  of  section  5897, 
as  designated  In  the  notice  and  required  by 
the  statute.  Appellee  O'Keefe  filed  a  noncol- 
luslon affidavit  In  conformity  with  section 
5897. 

The  contract  for  the  whole  work  was  let  to 
O'Keefe.  The  reason  for  the  letting  of  the 
contract  to  O'Keefe,  as  stated  by  the  com- 
missioners and  the  county  attorney  at  tbe 
time,  was  that  appellant  had  failed  to  bid 
on  one  Item  of  tbe  contract  namely.  Item  8, 
for  tbe  decoration  of  the  courtroom.  Apx>el- 
lant  contended  at  the  time  that  there  were 
no  specifications  or  plans  on  file  for  this 
work,  and  therefore  be  could  not  bid  the 
same ;  and  In  this  contention  he  was  unques- 
tionably correct  there  being  nothing  In  the 
specifications  to  Indicate  the  kind  or  charac- 
ter of  such  a  decoration,  whether  It  was  to 
be  paper,  oil,  water  color,  or  calcimine,  or 
whether  It  was  to  be  In  colors  or  convention- 
al or  special  design,  or  plain  tints.  Appellee 
O'Keefe  recognized  this  deficiency,  and  he  In- 
serted In  his  bid,  "Design  to  be  submitted." 
But  even  thus,  the  commlBsloners  did  not 
know  from  the  bid  of  O'Keefe  which  of  tbe 
various  forms  of  materials  for  decoration  he 
Intended  to  use.  There  being  no  plans  and 
spedflcatlons  for  this  work,  the  contract  with 
O'Keefe  therefore  Is  invalid. 

Tbe  contract  for  tbe  whole  work  was  en- 
tered Into  on  June  8,  1909,  and  on  June  18th 
appellant  Instituted  this  suit,  as  a  taxpayer, 
seeking  to  enjoin  appellee  O'Keefe  from  per- 
forming said  contract  and  to  enjoin  tbe  ap- 
pellee board  from  paying  out  any  mioney 
thereon.  Upon  final  hearing,  the  court  en- 
joined the  performance  of  the  eighth  spedfl- 
cation,  viz.,  the  decoration  of  the  courtroom. 
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but  refused  to  enjoin  the  performance  of  the 
remainder  of  the  contract  Appellant  filed 
bond  and  took  this  appeaL 

It  Is  now  Insisted  that  the  bids  of  appel- 
lant and  the  other  bidders,  except  O'Keefe, 
were  properly  rejected,  for  the  reason  that  a 
proper  noncolluslon  affidaTit  was  not  filed. 
Section  5897,  Bums'  Ann.  St  1908,  being  sec- 
tion 5  Of  an  act  of  the  General  Assembly  of 
1907  (see  Acts  1907,  p.  680),  provides :  "No 
bid  for  the  building  or  repairing  of  any  court- 
house •  •  •  shall  be  received  or  enter- 
tained by  the  board  of  comm'ssloners  of  any 
county  In  this  state,  unless  such  bid  shall  be 
accompanied  by  an  aflSdavit  signed  and  sworn 
to  by  the  bidder  and  each  of  his  agents  or 
representatives  present  at  the  time  of  filing 
such  bids,  specifying,  etc."  Then  follows  spe- 
cifically what  statements  such  afBdavit  must 
contain. 

Under  the  provisions  of  this  section,  it  is 
quite  clear  that  the  commissioners  were  pro- 
hibited from  receiving  the  bids  of  appellant 
and  the  other  bidders,  except  O'Keefe,  on  ac- 
count of  their  failure  to  comply  with  the 
same.  The  statute  is  prohibitive,  and  appel- 
lant has  no  right  to  complain,  even  though  a 
wrong  reason  was  given  for  a  pnqter  act 
But  it  is  also  insisted  that  the  bid  of  appel- 
lee O'Keefe  was  invalid  and  should  not  have 
been  received  by  the  board. 

Section  5958  provides :  "In  all  cases  where 
any  county  ofilcer  is  authorized  by  this  act 
to  receive  bids  for  any  purpose,  it  shall  be 
the  duty  of  the  county  auditor  to  prepare  and 
furnish  to  possible  bidders  printed  forms  on 
which  all  bids  shall  be  submitted.  No  altera- 
tion or  erasure  in  the  form  of  said  bid  from 
that  prescribed  by  the  auditor,  with  the  ap- 
proval of  the  commissioners,  shall  be  permit- 
ted, and  no  bid  shall  be  received  which  does 
not  comply  with  this  provision." 

Appellant  insists  that  the  stipulations 
which  O'Keefe  added  to  each  of  his  bids 
made  them  all  conditional  upon  his  receiving 
all  of  the  work,  and  was  such  an  alteration 
as  came  within  the  prohibition  of  this  sec- 
tion and  rendered  them  Invalid,  and  the 
board  therefore  had  no  right  to  receive  or 
consider  them.  That  the  added  stlpulaUons 
were  alterations  cannot  be  denied.  Whether 
such  alterations  were  of  such  substantial 
character  as  to  bring  it  within  the  prohibi- 
tion of  the  statute  is  the  point  at  issue.  The 
specifications,  the  instructions  to  bidders, 
and  the  blank  forms  submitted,  each  called 
for  separate  bids  upon  the  various  classes  of 
work,  viz.:  The  general  contract  which 
should  contain  alternative  bids  upon  different 
grades  of  fiooring  and  roofing,  and  a  separate 
bid  upon  the  surveyor's  room,  the  beating 
contract  the  plumbing  contract  and  the  wir- 
ing contract  The  forms  prescribed  contem- 
plated that  the  whole  of  the  work,  under  the 
specifications  of  each  class,  should  be  cover- 
ed by  one  contract  Upon  each  of  these  sep- 
arate classes,  each  bidder  was  notified  to 


compete  with  the  others.  This  was  Che  com- 
mon ground  upon  which  all  were  required  to 
meet  and  to  permit  a  bidder  to  select  anoth- 
er and  different  ground  and  to  submit  anoth- 
er and  difCerent  proposition  from  that  speci- 
fied, and  different  from  that  which  other  bid- 
ders were  notified  would  be  considered,  oer* 
talnly  would  not  conform  to  the  definition  of 
competition. 

It  Is  contended  that  by  the  conditions  at- 
tached to  his  bids,  O'Keefe  did  not  bid  sep- 
arately on  anything;  that  bis  bid  was  sim- 
ply an  aggregate  bid  for  all  the  work  in  all 
the  classes ;  that  he  did  not  offer  to  construct 
either  class  separately.  If  this  contention  is 
sustained,  then  it  must  be  clear  that  his  bid 
did  not  conform  to  the  specifications,  the  no- 
tice or  forms  of  bids  provided  by  the  auditor, 
and  was  therefore  not  a  valid  bid  and  should 
not  have  been  received  and  considered  by  the 
tward. 

The  underlying  purpose  of  these  restrictive 
statutes,  in  relation  to  the  letting  of  con- 
tracts by  public  officers,  is  that  there  shall 
be  full  and  free  competition  in  the  bidding. 
Board,  etc.,  v.  Pashong,  41  Ind.  App.  68,  83 
N.  E.  883.  And  it  Is  well  established  that 
where  the  statute  prescribes  the  manner  in 
which  an  oflJcer  or  board,  exercising  purely 
statutory  powers,  shall  Miter  into  a  contract 
binding  upon  the  municipality,  the  manner 
or  method  so  prescribed  must  be  strictly  fol- 
lowed. Board  v.  Pashong,  supra;  Board, 
etc.,  V.  GilUes,  138  Ind.  667,  88  N.  BL  40; 
Wrought  Iron  Bridge  Co.  v.  Board,  18  lad. 
App.  679,  48  N.  B.  1050;  Zom  v.  Warren- 
Scharf,  etc.,  Oo.,  42  Ind.  App.  218,  84  N.  B. 
508. 

But  appellees  argue  that  the  added  words 
in  O'Keefe's  bid  should  be  limited  to  the 
work  upon  which  each  bid  was  made,  and 
they  argue,  with  reason  that  since  such  con- 
struction is  reasonable^  is  in  accordance  with 
the  general  plan  of  bidding,  and  the  bid  in 
each  case  was  accepted  by  the  board,  then 
we  must  presume  that  the  officers  charged 
with  the  duty  of  passing  upon  the  bids  so 
construed  them.  If,  then,  we  construe  the 
words,  "This  bid  conditional  upon  being 
awarded  all  the  work,"  added  to  the  bids  on 
plumbing  and  electric  wiring,  as  applying 
only  to  the  work  covered  by  the  bid  in  which 
it  was  inserted,  it  is  apparent  that  they  nei- 
ther added  to  nor  took  from  the  force  and 
effect  of  the  bid.  The  condition  attached  to 
the  bid  on  the  general  contract  is  clearly 
thus  limited;  the  language  being,  "tills  bid 
and  bond  is  filed  conditional  that  I  am 
awarded  all  of  the  work  that  is  to  be  per- 
formed under  the  general  specifications."  In 
view  of  the  fact  that  snch  a  construction  is 
la  accord  with  the  general  plan  of  tiie  bid- 
ding, and  is  the  construction  that  must  have 
been  given  the  added  words  by  the  board  of 
commissioners,  else  It  would  have  been  com- 
pelled under  the  law  to  have  refused  to  con- 
sider them,  we  are  of  the  opinion  that  such 
construction  must  be  given  them  by  thi» 
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conn.  Thus  constrned,  the  alteration  la  no 
way  changed  the  natnre  or  character  of  the 
bids,  aince  all  bidders  were  Invited  to  and 
did  bid  upon  the  whole  of  the  work  In  each 
class,  except  that  some  failed  to  bid  on  the 
decoration  of  the  conrtroom.  The  bids  of 
(yKeefe  were  not  Invalid  by  reason  of  said 
alterations. 

Appellant  also  Insists  that  the  performance 
of  O'Keefe's  contract  should  be  enjoined  for 
die  further  reason  that  there  was  no  appro- 
priation for  the  Construction  of  the  sorrey- 
or's  room.  Section  5942,  Bums'  Ann.  St  1908, 
provides:  "No  board  of  county  commission' 
era,  officers,  agent  or  employe  of  any_  county 
shall  have  i>ower  to  bind  the  county  by  any 
contract  or  agreement,  or  In  any  other  way, 
to  any  extent  beyond  the  amount  of  money 
at  the  time  already  appropriated  by  ordl^ 
nance  for  the  purpose  of  the  obligation  at- 
tempted to  be  incurred,  and  all  contracts  and 
agreements,  express  or  Implied,  and  all  ob- 
ligations of  any  and  every  sort,  beyond  such 
existing  appropriation,  are  declared  to  be  ab- 
aolntely  void." 

It  will  be  observed  that  the  county  councU, 
In  making  the  appropriation  for  the  repairs 
on  the  courthouse,  specifically  directed  how 
the  money  thus  appropriated  should  be  ex- 
pended. It  made  no  general  appropriation 
for  repairs,  but  made  spedflc  appropriation 
for  spedflc  repairs,  and  In  these  enumerated 
Items  there  Is  no  Item  that  could  possibly  be 
constrned  as  covering  the  construction  of  the 
snrveyor's  room.  There  was  no  appropria- 
tion for  this  work,  and  therefore  the  con- 
tract for  the  construction  of  the .  surveyor's 
room  Is  void.  State  t.  Board,  165  Ind.  262, 
74  N.  E>.  lOei. 

The  question  now  arises  whether  this  In- 
validates the  whole  contract  We  are  of  the 
opinion  that  It  does  not  Separate  bids  were 
asked  for  and  received  on  this  particular 
work.  The  amount  Is  easily  separable  from 
the 'other  portions  of  the  contract  It  would 
be  captious.  Indeed,  to  destroy  the  validity 
of  the  contract  covering  this  great  amount 
of  work  for  this  small  Item  of  Invalidity 
where,  as  here.  It  Is  easily  separable  from 
the  general  contract 

It  Is,  however.  Insisted  by  appellees  that 
appellant  was  guilty  of  laches  In  not  earlier 
Instituting  his  suit  Whether  the  defense  of 
laches  can  be  Interposed  In  a  case  like  the 
present,  we  do  not  determine.  The  record 
discloses  that  at  the  time  of  the  letting,  ap- 
pellant was  present  and  objected  to  the  con- 
tract being  given  appellee,  among  others,  up- 
on the  ground  that  his  bid  had  been  altered, 
as  above  Indicated,  and  appellant's  attorney 
at  that  time  notified  appellees  that  If  the  law 
was  aa  he  thought  It  to  be,  the  performance 


of  the  contract  let  thereunder  would  be  re- 
sisted In  the  courts.  Ten  days  thereafter  this 
suit  was  brought.  It  would  therefore  appear 
that  the  proceeding  was  as 'timely  as  could 
ordinarily  be  expected,  under  all  the  circum- 
stances. 

It  Is  also  Insisted  by  appellees  that  the  ap- 
pellant's complaint  Is  not  sufficient  The 
complaint  Is  long  and  contains  a  great 
amount  of  surplusage  and  many  statements 
that  would  Indicate  that  appellant  had  an 
Idea  that  the  performance  of  the  contract 
should  be  enjoined,  for  the  reason  that  the 
contract  was  not  let  to  the  lowest  bidder; 
but  there  was  no  motion  to  make  the  com- 
plaint more  specific  or  definite  and  certain. 
The  complaint  does  set  forth  the  facts  neces- 
sary to  show  the  Invalidity  of  O'Keefe's  bid 
and  the  contract  that  was  entered  Into  there- 
on. In  so  far  as  they  apply  to  the  construc- 
tion of  the  surveyor's  room  and  decorating 
of  the  courtroom,  and  it  specifically  asks  that 
its  performance  be  enjoined  by  reason  there- 
of. The  complaint  Is  therefore  sufficient  to 
withstand  a  demurrer. 

There  is  no  dispute  as  to  the  facts  here  set 
out,  and  It  is  thereby  shown  that  that  por- 
tion of  the  contract  of  O'Keefe  is  invalid  and 
void  as  to  the  construction  of  the  surveyor's 
room  and  decoration  of  the  courtroom,  and 
that  its  performance  should  be  enjoined  to 
that  extent  but  that  the  contract  is  valid  in 
all  other  particulars.  The  court  below  en- 
joined the  decoration  of  the  conrtroom  only. 
Having  failed  to  enjoin  the  construction  of 
the  surveyor's  room,  the  judgment  Is  not 
comprehensive  enough. 

This  proceeding  Is  wholly  an  equity  pro- 
ceeding. The  evidence  pertaining  to  the  con- 
struction of  the  surveyor's  room  and  decora- 
tion of  the  courtroom,  upon  which  this  deci- 
sion rests.  Is  wholly  documentary.  The  liti- 
gation Involves  the  remodeling  and  repair  of 
a  courthouse.  The  work  had  been  partially 
done  before  the  litigation  started.  The 
building  now  stands  In  an  incomplete  state, 
endangering  public  records  and  interfering 
with  public  business,  and  justice  does  not  re- 
quire that  a  new  trial  be  granted.  But  It 
is  our  view  that  justice  will  best  be  subserv- 
ed If  the  judgment  of  this  court  be.  such  as 
to  terminate  further  litigation,  and  under 
this  state  of  affairs  we  are  empowered,  by 
section  702,  Bums'  Ann.  St  1908,  to  do  this. 

It  Is  therefore  the  order  of  this  court  that 
the  judgment  be  reversed.  In  so  far  as  it  de- 
nies an  injunction  against  the  construction 
of  the  surveyor's  room,  and  the  court  below 
is  directed  to  enter  judgment  perpetually  en- 
joining the  construction  of  the  surveyor's 
room.  In  all  other  respects  the  judgment  of 
the  court  below  Is  affirmed. 
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FKOFLS)  »  leL  GISH,  Goanty  Colle(^r.  t. 

IiAKB  EBIB  &  W.  B.  CO. 

(Supreme  Court  of  niinois.    Dec.  21.  1910.) 

1.  Taxation  (J  28*)— Powkb8  or  Munioipai. 

COBPOBATIONS. 

Municipal  corporatione  and  local  govern- 
mental subdivisions  of  the  state  have  no  in- 
herent power  to  levy  taxes,  that  power  f>einK 
inherent  in  the  Legislature,  and  absolute,  except 
as  restrained  by  the  Constitution ;  and  if  any 
giant  of  power  to  tax  is  made  by  the  Legis- 
lature to  municipal  corporations  or  local  au- 
thorities, they  must  be  able  to  show  their  war- 
rant for  the  exercise  of  the  power  in  the  words 
of  the  grant,  which  are  to  be  strictly  construed, 
the  presumption  being  that  the  state  has  grant- 
ed in  clear  and  unmistakable  terms  all  it  has 
intended  to  grant  at  alL 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  (  60;  Dec.  Dig.  |  28.*] 

2.  HiOHWATS  (S  127*)— Road  and  Bbidox 
Tax  —  AUXHOBITY  TO  Makk  Additiohai. 
Levy. 

Section  14  of  the  act  in  regard  to  roads 
and  bridges  in  counties  under  township  organi- 
zation (Hurd's  Bev.  St  1909,  c.  121)  authorizes 
commissioners  of  highways,  if  a  greater  levy 
than  36  cents  on  each  $100  is  needed  in  view 
of  some  contingency,  to  certify  such  tax  to  the 
board  of  town  auditors  and  the  assessor,  and 
provides  that,  if  a  majority  of  the  entire  board 
consent  in  writing,  an  additional  levy,  not  ex- 
ceeding 25  cents  on  each  $100  of  the  taxable 
property  of  the  town,  may  be  made.  Held, 
that  there  is  no  jpower  to  levy  a  tax  in  excess 
of  36  cents  on  $100  of  taxable  property  for  any 
of  the  ordinary  purposes  of  a  road  and  bridge 
tax,  and  the  contingency  contemplated  is  some 
extraordinary  event  in  the  nature  of  a  casualty, 
which  does  not  happen  in  the  ordinary  course, 
and  the  certificate  of  the  commissioners  must 
state  that  the  tax  is  desired  to  meet  a  contin- 
gency, and  state  what  the  contingency,  is,  and  a 
certificate  not  specifying  any  extraordinary 
event,  but  merely  reciting  that  repairs  for 
bridges  and  roads  and  the  building  of  certain 
cnlverts  were  necessary  "on  account  of  rains 
and  floods,"  either  of  which  might  not  be  irn* 
usual,  is  insufficient,  and  not  a  legal  basis  for 
the  additional  tax. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  I  384 ;  Dec  Dig.  {  127.»1 

Appeal  from  Woodford  County  Court; 
John  F.  Bosworth,  Judge. 

Action  by  the  People,  on  relation  of  U  C. 
Glsh,  County  Collector,  against  the  Lake  Erie 
ft  Western  Ballroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Be- 
versed  and  remanded,  with  directions. 

Stevens,  Miller  &  Elliott  (John  B.  Cock- 
rum,  of  counsel),  for  appellant. 

OABTWBIGHT,  J.  The  county  court  of 
Woodford  county  orermled  the  objection  of 
appellant,  the  Lake  Erie  &  Western  Railroad 
Company,  to  the  excess  of  the  road  and 
bridge  tax  above  36  cents  on  each  $100  of 
the  assessed  valuation  of  Its  property  In  the 
town  of  Montgomery,  and  entered  Judgment 
and  order  of  sale  as  applied  for  by  the  ap- 
pellee, the  county  collector.  From  the  Judg- 
ment this  appeal  was  prosecuted. 

The  facts'  were  stipulated  as  follows:  At 
the  semi-annual  meeting  of  the  commission- 


ers of  highways,  held  on  September  7,  1909, 
they  made  and  presented  to  the  board  of  au- 
ditors and  assessor  their  certificate  that  "on 
account  of  rains  and  floods"  It  would  be  nec- 
essary to  make  a  levy.  In  addition  to  the  levy 
of  36  cents  on  each  $100  valuation,  to  the 
amount  of  $1,700  for  the  purpose  of  build- 
ing certain  culverts  and  repairing  certain 
bridges  and  roads  mentioned  in  the  certifi- 
cate, and  building  two  bridges  across  creeks 
specified  therein,  and  they  asked  leave  to 
make  an  additional  levy  of  25  cents  on  each 
$100  of  taxable  property.  The  board  of  town 
auditors  and  assessor  thereupon  gave  their 
written  consent  to  an  additional  levy  of  25 
cents  on  each  $100,  specifying  the  same  pur- 
poses mentioned  In  the  certificate.  The  com- 
missioners then  made  a  certificate  that  they 
required  fOr  road  and  bridge  purposes  and 
for  the  payment  of  outstanding  orders  drawn 
on  their  treasurer  the  rate  of  86  cents  on 
each  $100,  and  also  required  the  rata  of  26 
cents  on  each  $100  for  the  purpose  of  build- 
ing said  culverts  and  repairing  said  bridges 
and  roads  and  building  said  bridges,  all 
of  wbldi  were  specified  in  the  certificate. 
These  papers  were  filed  In  the  office  of  the 
town  clerk,  and  he  delivered  to  the  county 
clerk  his  certificate  that  the  commissioners 
of  highways  had  filed  In  his  office  a  certifi- 
cate, together  with  the  necessary  consent  of 
the  board  of  town  auditors  and  assessor,  by 
which  they  required  the  rate  of  61  cents  on 
the  $100  valuation  for  road  and  bridge  piir< 
poses  and  for  the  payment  of  any  outstand- 
ing orders  drawn  on  them  by  their  treasurer. 
A  tax  was  extended  by  the  county  clerk  by 
virtue  of  this  certificate. 

Municipal  corporations  and  local  govern- 
mental subdivisions  of  the  state  have  no  In- 
herent power  to  levy  taxes.  Commissioners 
of  Highways  v.  Newell,  80  111.  587.  That  pow- 
er Is  inherent  in  the  Legislature,  and  abso- 
lute, except  as  restrained  by  the  Constitution 
(City  of  Bloomlngton  v.  Latham,  142  lU.  '462. 
32  N.  B.  606,  18  L.  B.  A.  487) ;  and  if  any 
grant  of  power  to  tax  is  made  by  the  Legis- 
lature to  municipal  coriwratlons  or  local  au- 
thorities, they  must  be  able  to  show  their 
warrant  for  tiie  exercise  of  the  power  in  the 
words  of  the  grant,  which  are  to  be  strictly 
construed.  The  reasonable  presumption  la 
that  the  state  has  granted,  in  dear  and  un- 
mistakable terms,  all  it  has  intended  to 
grant  at  alL  €ooley  on  Taxation,  209.  Sec- 
tion 14  of  the  act  in  regard  to  roads  and 
bridges  in  counties  under  township  organiza- 
tion (Hurd's  Rev.  St  1909,  c.  121)  authorises 
commissioners  of  highways.  If  In  their  opin- 
ion a  greater  levy  than  86  cents  on  each  $100 
is  needed  in  view  of  some  C(mtin(;encjr,  to 
certify  the  same  to  the  board  of  town  au- 
ditors and  the  assessor,  and,  if  a  majority 
of  the  entire  board  consent  In  writing,  an  ad- 
ditional levy,  not  exceeding  25  cents  on  each 
$100  of  the  taxable  property  of  the  town. 
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mar  be  madeu  Then  ia  no  poyret  to  levy  a 
tax  In  exceas  of  86  oeata  oa  $100  of  taxable 
propeirt7  for  any  .of  the  ordtaai?  purposes  of 
a  road  and  bridge  tax,  and  the  contingency 
contemplated  la  some  unusual  or  extraordi- 
nary event  In  tbe  nature  of  a  casualty, 
which  does  not  happen  regularly  and  In  the 
ordinary  course.  People  ex  rel.  t.  Cairo, 
yincraines  &  Chicago  Railway  Co.,  281'  111. 
438,  83  N.  E.  116;  People  ex  reL  t.  Elgin, 
JoUet  ft  Eastern  Railway  Co.,  243  111.  546, 
90  N.  E.  1080.  The  certificate  of  the  conunla- 
slooOTB  must  state  that  the  tax  is  desired  to 
meet  a  contingency,  and  state  what  the  con- 
tlng»icy  is.  .St  Louis,  Alton  &  Terre  Haute 
Railroad  Co.  t.  People  ex  rel.,  224  111.  155, 
TO  N.  E.  664. 

The  certificate  of  tbe  commissioners  In  this 
case  does  not  Bx>eclfy  any  particular  or  ex- 
traordinary event,  and  there  Is  nothing  in  It 
which  shows  that  the  repairs  of  bridges  have 
become  necessary  on  account  of  anything  out 
of  the  usual  and  ordinary  course  of  events. 
The  supposed  contingency  mentioned  Is  "rains 
and  floods,"  and  rains  are  usual  and  or- 
dinary events  necessitating  repairs,  and 
what  may  be  called  floods,  on  account  of 
heavy  niap,  are  not  unusual.  Such  repairs 
as  are  specified  may  become  necessary  as  a 
result  of  heavy  rains  and  consequent  floods 
at  any  ttane,  and  the  building  of  the  two 
bridges  over  th^  creeks  is  not  connected  In 
any  way  with  any  contingency.  A  particular 
flood  may  be  so  extraordinary  In  Its  nature 
and  consequences  as  to  authorize  the  addi- 
tional tax ;  but,  if  so.  It  must  be  st>eclfled  in 
the  certificate.  The  certificate  did  not  com- 
ply with  the  requirements  of  the  statute,  and 
was  not  a  legal  basis  for  tbe  additional  tax. 

The  judgment  is  reversed,  and  the  cause 
remanded  to  the  county  court,,  with  direc- 
tions to  sustain  the  objection. 

Reversed  and  remanded,  with  directions. 


(2«  111.  414) 

WATSOK  V.  COON  et  aL    , 
(Snpxeme  Court  of  Illinois.    Dec.  21,  IdlO.) 

1.  WOBDB    AND    PHBASKB— "NONREBIDEITT." 

A  "nonresident"  Is  one  who  is  not  a  resi- 
dent of  a  particular  place,  and  the  term  may 
be  used  tndiBcriminately '  to  describe  one  who 
does  not  reside  in  a  particular  countoy,  or  state, 
or  county,  or  any  of  the  smaller  suI>divi8ions 
ot  territory  made  for  irovemmental  purposes, 
and  the  word  may  as  well  refer  to  one  not  re- 
riding  in  a  county  as  to  one  residing  ontside  of 
the  state. 

[Ed.  Note.— Por  other  definitions,  see  Words 
and  and  Phrtises,  voL  5,  pp.  4823-4825;  vol.  8, 
p.  7733.]  .  . 

2.  PAKTirERSHip  a  195*)— AonoKS— Vehdi— 
Statutes. 

Under  Practice  Act  1907  (Laws  1907,  p. 
447)  I  13,  providing  that  a  copartnership,  the 
membeis  of  which  are  nonresidents,  but  havini; 
a  place  of  bosiness  in  the  county  in  which  suit 
may  be  institnted,  may  be  sued,  and  service  of 
process  may  be  had  in  the  county  on  the  co- 
partnership, by  serving  tbe  same  on  any  agent 


thereof,  as  action  may  be  broofht  against  a 
firm  having  a  place  of  businejsa  m  the  county, 
though  the  partners  are  nonresidents  of  the 
county,  but  residents  of  the  state,  and  service 
of  process  on  tlie  agent  of  the  firm  in  the  coun- 
ty la  sufficient,  notwithstanding  section  6,  mak- 
ing it  unlawful  to  sue  any  defendant  out  of  the 
county  where  the  latter  resides  or  may  be  found. 
[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  {  368;   Dec.  Dig.  S  195.*] 

Appeal  from  Appellate  Court,  Third  Dis- 
trict, on  Appeal  from  Circuit  Court,  De  Witt. 
County ;  W.  G.  Cochran,  Judge. 

Action  by  John  Watson  against  E.  O.  Coon 
and  another,  partners  under  the  firm  name  of 
Coon  Bros.  From  a  Judgment  of  the  Appel- 
late Court,  afiirming  a  Judgment  for  plalntlir, 
defendants  appeal.   Affirmed. 

Owen  &  Owen  and  Barry  &  Morrissey,  for 
appellants.    Herrlck  ft  Herrlck,  for  appellee. 

yiCKEHS,  J.  Appellee  brought  an  action 
of  assumpsit  In  the  circuit  court  of  .De  Witt 
county  against  E.  O.  and  James  S.  Coon,  part- 
ners doing  a  general  grain  business  under  the 
name  of  Coon  Bros.  The  defendants  did  not 
reside  In,  nor  were  either  of  them  found  or 
served  with  process  In,  De  Witt  county.  Their 
principal,  place  of  business  and  residence  was 
In  Champaign  county,  but  they  maintained  a 
place  of  business  in  Do  Witt  county  In  charge 
of  Thomas  Connors  as  their  agent  The  sher- 
iff of  De  Witt  county  served  the  summons 
upon  Thomas  Conners  as  agent  of  the  defend- 
ant partnership;  and  made  the  following  re- 
turn of  service:  "I  have  duly  served  this 
writ  on. the  within  named  E.  Q.  Coon  and 
James  S.  Coon,  partners  doing  business  un- 
der the  firm  and  style  of  Coon  Bros.,  by  read- 
ing the  same  to  and  at  the  same  time  deliver- 
ing a  true  copy  thereof  to  Thomas  Conners, 
agent  of  said  copartnership,  at  Its  place  of 
buainess  in  said  county  of  De  Witt  the  with- 
in named  E.  G.  Coon  and  James  S.  Coon  be- 
ing nonresidents  of  and  not  found  In  my  coun- 
ty, as  I  am  therein  commanded,  this  24th  day 
of  September,  1908."  The  defendants  below 
appeared  in  court  and,  limiting  their  appear- 
ance for  that  purpose,  entered  their  motion 
to  quash  the  return  of  the  sheriff  on  the 
ground  that  the  same  was  void,  contrary  to 
the  statute,  and  failed  to  give  the  court  Ju- 
risdiction of  the  persons  of  the  defendants. 
This  motion  was  overruled,  and  the  defend- 
ants excepted.  A  rule  was  then  entered  up- 
on them  to  plead,  but  the  defendants  elected 
to  stand  by  their  motion,  and  thereupon  were 
defaulted,  and  a  Jury  was  impaneled  to  as- 
sess the  damages,  and  a  verdict  and  Judgment 
for  $03a86  were  rendered  against  the  defend- 
ants. This  Judgment  has  been  affirmed  by 
the  Appellate.  Court  for  the  Third  District 
and  the  cause  is  brought  to  this  court  upon 
a  certlficateof  Importance  granted  by  the  Apf 
pellate  Court 

Without  stopping  to  consider  whether  the 
question  Involved  was  properly  raised  by  a 
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motion  to  qnash  the  return,  instead  of  a  plea 
In  abatement,  we  are  disposed  to  regard  the 
question  as  properly  presented  and  determine^ 
the  question  of  Jurisdiction,  whldi  was  the 
basis  of  the  certificate  of  importance  granted 
by  the  Appellate  Court 

Section  13  of  the  practice  act  of  1907  pro- 
vides as  follows :  "A  copartnership,  the  mem- 
bers of  which  are  all  nonresidents,  but  hav- 
ing a  place  or  places  of  business  in  any  coun- 
ty of  this  state  in  which  suit  may  be  insti- 
tuted, may  be  sued  by  the  usual  and  ordinary 
name  which  it  has  assumed  and  under  which 
it  is  doing  business  and  service  of  process 
may  be  had  in  such  county  upon  such  copart- 
nership by  serving  the  same  upon  any  agent  of 
said  copartnership  within  this  state."  Laws 
1907,  p.  443.  Section  6  of  the  practice  act  of 
1907  la  the  same  as  section  2  of  the  old  prac- 
tice act,  with  an  amendment  added  providing 
against  the  use  of  dummy  defendants  to  ob- 
tain jurisdiction  of  nonresident  defendants. 
That  section  provides  that  "it  shall  not  be 
lawful  for  any  plalntifC  to  sue  any  defendant 
out  of  the  county  where  the  latter  resides  or 
may  be  found,"  etc. 

Appellants  contend  that,  construing  sections 
6  and  13  together,  the  word  "nonresidents" 
found  in  section  18  should  be  held  to  mean 
persons  who  are  not  residents  of  the  state; 
that  to  construe  those  words  as  Including  a 
copartnership,  the  members  of  which  were  all 
nonresidents  of  the  county  in  which  the  suit 
was  brought,  would,  in  effect,  deprive  appel- 
lants of  the  right  to  be  sued  In  the  county  In 
which  they  reside,  which  is  given  by  section 
6  of  said  act.  The  whole  controversy  turns 
on  the  meaning  of  the  word  "nonresidents" 
in  section  13  of  our  present  practice  act.  A 
nonresident  is  a  person  who  is  not  a  resident 
of  a  particular  place.  The  term  may  be  used 
indiscriminately  to  describe  one  who  does  not 
reside  in  a  particular  country  or  state  or 
county,  or  any  of  the  smaller  subdivisions  of 
territory  made  for  governmental  purposes. 
The  word  may  as  well  refer  to  one  not  resid- 
ing In  a  county  as  to  one  who  resides  beyond 
the  boundaries  of  the  state.  Gardner  v.  Qlrt- 
in,  69  III.  App.  422;  Gardner  v.  Meeker,  169 
111.  40,  48  N.  B.  307. 

It  must  be  presumed  that  the  Legislature 
Intended  to  give  litigants  some  substantial 
and  additional  right  by  passing  section  13. 
If,  as  appellants  contend,  service  can  only  be 
had  under  said  section  upon  the  members  of 
a  copartnership  all  of  whom  are  nonresidents 
of  the  state,  there  would  be  no  substantial 
difference  In  proceeding  under  said  section 
and  under  our  attachment  act,  whldi  provides 
a  means  by  which  the  proi)erty  of  nonresident 
defendants  in  this  state  may  be  made  subject 
to  their  debts.  It  is  a  matter  of  common 
knowledge  that  many  copartnerships,  espe- 
cially those  engaged  in  dealing  in  grain,  coal, 
lumber,  and  other  like  commodities,  trans- 
act business  In  many  of  the  counties  of  the 


state  other  than  the  county  where  the  part- 
ners reside,  and  that  such  business  is  trans- 
acted by  establishing  agents  in  the  different 
counties  where  its  business  Is  carried  on. 
Prior  to  the  enactment  of  section  13  a  plain- 
tiff residing  in  Alexander  county  having  a 
claim  against  a  partnership  all  of  the  mem- 
bers of  which  resided  in  Cook  county  was 
compelled  to  bring  his  suit  in  Cook  county  be- 
cause the  members  of  the  firm  resided  there 
and  could  not  t>e  sued  out  of  the  county  of 
their  residence,  notwithstanding  the  litigation 
grew  out  of  a  transaction  with  an  agent  in 
Alexander  county  and  all  of  the  witnesses 
thereto  also  resided  In  such  county.  It  has 
long  been  the  law  of  this  'state  that  a  corpo- 
ration could  be  sued  and  Jurisdiction  obtain- 
ed in  any  county  in  the  state  and  service  had 
upon  an  agent  of  such  corporation.  We  think 
that  the  intention  of  the  Liegislature  in  pass- 
ing section  13  was  to  place  copartnerships  up- 
on a  basis  somewhat  similar  to  corporations. 

The  court  below  had  Jurisdiction  of  the  per- 
sons of  appellants,  and  there  is  no  error  In 
the  Judgment  of  the  Appellate  Court,  affirm- 
ing the  Judgment  of  the  lower  court 

Judgment  affirmed. 


(247  111.  S88) 

HBNNESSY  ▼.  PORCH. 
(Supreme  Court  of  Illinois.   Dec.  21,  1910.) 

1,  KLECTIONS    (I    289*)— OOWTBSTS— COCNTINO 
OF   BALL0Ta--JUBiaDI0nON   OF   GODBT. 

The  object  of  a  contest  of  an  election  is  to 
ascertain  who  actually  received  a  majority  of 
the  votes,  and,  when  the  court  undertakes  to 
count  the  ballots,  it  will  count  them  all  correct- 
ly, and  declare  what  the  ballots  show  on  their 
face. 

[Ed.    Note.— For   other   cases,   see   Elections, 
Cent.  Dig.  I  307;   Dec.  Dig.  S  299.*] 

2.  Elections  (J  299*)— Contbst— Pbtitiok— 
JuRiSDicnon. 

Where  the  petition  in  an  election  contest 
alleged  mistakes  in  counting  the  ballots  sufB- 
cient  to  c)iange  the  result,  the  court  undertak- 
ing to  recount  the  ballots  must  count  all  the 
ballots,  and  declare  the  result  according  to  their 
legal  effect. 

[E^   Note.— For  other  cases,   see   Ellections, 
Cent  Dig.  H  306,  307 :   Dec.  Dig.  |  299.*] 

8.  Electiorb   ({   194*)  —  Baixots  —  IixEOAi. 
Mabkinq. 

A  ballot  properly  marked  for  a  candidate 
must  be  counted  for  him,  though  parallel  lines 
were  drawn  through  the  name  of  the  candidate 
for  another  office  and  the  name  of  another  writ- 
ten beneath  it  and  though  the  name  of  the  lat- 
ter was  written  in  the  blank  space  in  the  peti- 
tion column  under  that  office,  where  it  is  appar- 
ent that  the  voter  was  making  an  honest  effort 
to  vote  and  not  to  mark  the  ballot 

[Ed.   Note.— For   other   caaes,   see    E3ection8, 
Cent  Dig.  H  166^  167;   Dec.  Dig.  i  194.*] 

4.  fiLEcnove   (I   194*)— Baixotb  — IiXBOAi. 
Mabkino. 

A  iMdlot  marked  with  a  cross  in  each 
sqnare  of  a  ticket  must  be  counted,  thoni^ 
some  of  the  crosses  have  double  lines,  and 
though   the  cross   in    the   sqnare  opposite    the 
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name  of  a  candidate  haa  a  third  line  making  a 
chaiBcter  aometblng  like  the  letter  "A." 

[EM.  Note. — For  other  cases,  see  Ejections, 
cent.  Dig.  H  166,  167;   Dec.  Dig.  {  194.»] 

5.  BLEcrroRa   (|   ISO*)  —  Ballots  —  Illegal 
Masking. 

Where  there  was  no  cross  in  the  square  oi>- 
posite  the  nam;  of  a  candidate  on  a  ticket  or 
in  the  circle  at  the  head  of  the  ticket,  the  bal- 
lot could  not  be  cotuted  for  him. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  H  151-168, 167;  Dec  Dig.  f  180.»] 

6.  ELEcnoNS   (I   194*)— Ballots  — Illegal 
IlABKiyo. 

A  tuillot  properly  marked  for  a  candidate 
must  be  counted  though  it  contains  straight 
lines  not  making  distinct  crosses  in  the  squares 
before  the  names  of  the  candidates  on  the  other 
tidet,  and  which  contestant  claims  are  distin- 
cuisbing  marks,  as  the  lines  are  merely  inef- 
fectnal  attempts  to  express  the  voter's  choice. 

[Ed.  Note. — For  other  ca:ses,  see  Ejections, 
Cent.  Dig.  H  166,  167;   Dec.  Dig.  $  1»4.»] 

7.  EiuccTioNs   (8   194*)'- Ballots  — Illegal 
Marking.  - 

A  ballot  properly  marked  as  to  one  candi- 
date for  a  public  office  is  properly  counted  for 
him,  though  the  yoter  in  writing  the  name  of  a 

Serson  above  the  words  designating  another  of- 
ce  failed  to  properly  vote  for  him,  since  his  at- 
tempt cannot  be  deemed  a  distinguishing  mark 
of  the  ballot 

[E!d.  Note.— For  other  cases,  see  EHections, 
Dec.  Dig.  i  104.*] 

&  KLEcnoNS    (f  194*)  — Ballots  — Illegal 

Masking. 

A  ballot  properly  marked  for  one  candidate 
for  a  public  office  cannot  be  counted,  where  the 
initials  "J.  E.  O."  appear  under  the  name  of 
another  office,  because  the  initials  constitute  an 
identifying  mark)  though  a  person  named  "J.  E. 
O'Connor"  received  votes  for  such  office. 

lEA.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  |i  166,  167 ;   Dec.  Dig.  |  194.*] 

9.  BSlectionb   (I    180*)  — Ballots— Illegal 

Masking. 

A  ballot  cannot  be  counted  for  a  candidate, 
where  the  lines  on  it  do  not  cross  in  the  square 
in  front  of  his  name. 

[EM.  Note.— For  other  cases,  see  ESectious, 
Cent  Dig.  §  152;   Dec.  Dig.  §  180.*] 

Appeal  from  Kankakee  County  Coart;  A. 
W.  De  Selm,  Judge. 

Election  contest  by  Frank  J.  Henneasy 
against  Carl  T.  Porch.  From  a  judgment  for 
contestant,  contestee  appeals.    Affirmed. 

H.  K.  &  H.  H.  Wheeler,  for  appellant 
Small,  Brock  &  Merrill  and  J.  Bert  Miller, 
for  appellee. 

DUNN,  J.  At  tbe  election  for  town  offi- 
cers In  tiie  town  of  Otto,  in  Kankakee  coun- 
ty, on  April  6,  1910,  the  appellant  and  tbe 
appellee  were  candidates  for  superrisor,  and 
tbe  appellant  <wa8  declared  elected  by  a  vote 
of  158  to  157  for  his  opponent.  This  appeal 
Is  from  the  order  of  tbe  county  court,  upon 
a  contest  of  the  election,  which  declared  that 
the  appellee  was  elected. 

The  petition  alleged  that  tbe  appellee  was 
elected  by  a  majority  of  all  the  legal  votes 
cast,  but  that  one  ballot  which  bore  dlstln- 
gnlshing  marks  aaai  should  not  have   been 


counted  at  all  was  by  the  mistake  of  the 
judges  counted  twice  for  the  appellant,  and 
two  or  three  ballots  which  were  not  marked 
for  any  one  for  supervisor  were  counted  for 
tbe  appellant,  and  prayed  for  a  recount  of 
all  the  votes  cast  at  the  election.  It  is  in- 
sisted on  the  part  of  the  appellant  that  the 
court  could  only  reject  one  ballot  for  him  on 
account  of  distinguishing  marks  because  only 
one  such  ballot  was  alleged,  but  that  It  did 
reject  four;  that  there  was  no  evidence  that 
any  ballots  were  counted  for  tbe  appellant 
which  were  not  marked  for  any  person  for 
supervisor;  and  that  tbe  court  could  only 
render  a  Judgment  on  such  points  as  were 
set  out  ill  the  petition. 

Tbe  petition  alleged  mistakes  made  in 
counting  tbe  ballots  sufficient  to  change  the 
result  of  tbe  election.  One  method  of  as- 
certaining whether  such  mistakes  existed  was 
to  count  tbe  ballots  in  court  The  object  of 
the  contest  of  an  election  Is  to  ascertain  who 
actually  received  a  majority  of  the  votes, 
and,  when  tbe  court  undertakes  to  count  the 
ballots,  it  will  count  them  all  correctly,  and 
declare  what  tbe  ImUots  show  on  their  face. 
It  is  impossible  ordinarily  for  a  contestant 
to  state  fully  and  with  particularity  the  pre- 
cise errors,  and  all  of  them,  existing  in  the 
counting  of  tbe  ballots  of  an  election.  When 
be  states  a  case  showing  that  errors  have  oc- 
curred in  tbe  counting  of  the  ballots,  and 
When  the  court  undertakes  to  recount  tbem, 
all  tbe  ballots  will  be  counted  and  tbe  result 
declared  according  to  tbelr  legal  effect. 

The  errors  argued  call  In  question  tbe  ac- 
tion of  tbe  court  with  reference  to  tbe  count- 
ing of  a  number  of  ballots.  All  tbe  ballots 
cast  at  tbe  election  were  counted  on  tbe 
bearing.  There  were  299  to  which  no  objec- 
tion was  made,  153  of  wblcb  were  counted 
for  the  appellee  and  146  for  tbe  appellant 
Of  tbe  16  •which  were  objected  to,  3  were 
counted  for  tbe  appellee,  8  for  the  appellant, 
and  5  were  rejected;  the  result  being  that 
appellee  received  156  votes  and  appellant  154. 
It  is  Insisted  that  each  one  of  tbe  three  bal- 
lots counted  for  the  appellee,  being  Nob.  1, 
2,  and  6,  was  improperly  so  counted.  Tbe 
ballots  were  printed  in  two  columns,  the  one 
on  tbe  left,  beaded  "Caucus,"  having  a  full 
list  of  township  officers  except  constable,  for 
which  office  a  blank  line  was  left  at  tbe  bot- 
tom of  tbe  ticket.  The  column  on  the  right 
was  beaded  "Petition,"  and  in  it  appeared 
only  tbe  name  of  appellant  as  a  candidate 
for  supervisor,  tbe  names  of  tbe  other  Ave 
offices  to  be  filled  being  printed  with  a  blank 
line  below  each  for  writing  in  the  name  of 
the  person  voted  for.  J.  E.  O'Connor  receiv- 
ed 57  votes  for  assessor,  O.  L.  Gardner  38 
votes  for  collector,  and  M.  W.  Nordmeyer  97 
votes  for  highway  commissioner,  tbougb  tbelr 
names  did  not  appear  upon  tbe  printed  bal- 
lot Ballot  No.  1  was  voted  for  the  appellee. 
The  objection  made  to  it  is  that  it  bore  a 
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dlstiniTQiBhlng  mark.  Parallel  Ilneri  ara  drawn 
through  the  name  of  John  Heeler,  the  caiicua 
candidate  for  highway  commlaaloner,  and  the 
name  of  Martin  Nordmeyer  is  written  be- 
neath. The  name  of  Martin  Nordmeyer  la 
also  written  In  the  blank  space  In  the  peti- 
tion column  under  the  title  "For  highway 
commissioner,"  and  a  cross  la  marked  in  each 
of  the  squares  before  that  office.  It  Is  ap- 
parent that  the  voter  was  making  an  honest 
effort  to  vote  for  Martin  Nordmeyer  for  high- 
way commissioner,  and  not  attempting  to  in- 
dicate who  Toted  the  ballot,  and,  whether  or 
not  he  succeeded  In  legally  Indicating  his 
choice  for  highway  commissioner,  his  ballot 
ought  not  to  be  rejected  as  to  a  candidate 
for  whom  he  did  express  a  dioice  In  the 
manner  required  by  the  statute.  Winn  r. 
Blackman,  229  III.  1S8,  82  N.  B.  216, 120  Am. 
8t  Rep.  237.  Ballot  No.  2  was  marked  with 
a  cross  In  each  square  of  the  caucus  ticket 
Some  of  the  crosses  have  double  lines.  In 
ballot  No.  6  the  cross  In  the  square  opposite 
the  name  of  the  appellee  has  a  third  line, 
making  a  character  somewhat  like  the  letter 
"A."  This  third  stroke  may  easily  have 
been  Inadvertently  made.  These  ballots  were 
properly  counted  for  the  appellee.  Parker 
V.  Orr,  158  111.  609,  41  N.  B.  1002,  80  L.  R. 

A.  227;  Winn  v.  Blackman,  supra. 

The  court  properly  refused  to  count  ballot 
No.  19  for  the  appellant  because  there  was 
DO  cross  In  the  square  opposite  his  name  or 
in  the  circle  at  the  head  of  his  ticket 

Ballots  Nos.  10  and  15,  which  were  reject- 
ed,  should  have  been  counted  for  the  appel- 
lant Objection  was  made  to  No.  10  because 
it  had  straight  lines,  not  making  distinct 
crosses,  in  the  squares  before  the  names  of 
.the  candidates  oa  the  caucus  ticket  which  It 
Is  said  constitute  distinguishing  marks.  We 
regard  them  as  careless  and  ineffectual  at- 
tempts to  express  the  voter's  choice.  Ballot 
No.  15  has  the  name  "M.  W.  Nordmeyer" 
written  Just  above  the  words  "For  highway 
commissioner"  under  the  heading  "Petition," 
with  no  mark  In  the  square  opposite.  We 
regard  this  as  an  ineffectual  effort  to  vote 
for  Mr.  Nordmeyer  and  not  as  a  distinguish- 
ing mark. 

Ballot  No.  4  should  have  been  counted  for 
the  appellee.  It  is  In  the  same  condition  as 
No.  IS,  except  the  name  written  In  is  that 
of  Mr.  Gardner,  and  Is  written  on  the  caucus 
ticket 

Ballot  No.  8  was  properly  marked  as  a 
vote  for  appellant,  but  was  properly  rejected 
by  the -court  on  account  of  the  characters 
appearing  on  Its  face,  which  constitute  a 
distinguishing  mark.  These  characters  are 
said  by  the  appellant  to  be  the  initials  "J. 

B.  O."  of  J.  E.  O'Connor,  who  received  57 
Totes  for  assessor.  They  may  as  well  be 
tbe  initials  of  the  voter  himself  as  of  a  can- 
didate.   Whether  tlie  oliaracters  were  Intend- 


ed to  represent  those  letters  or  not  is  very 
uncertain,  but.  If  so,  they  have  no  tendency 
to  indicate  in  any  legal  way  the  choice  of 
the  voter  among  the  candidates.  The  voter 
has  not  attempted  to  write  in  the  name  of  a 
candidate  and  the  characters  constitute  a 
ready  means  of  identifying  his  ballot 

Ballots  Nos.  7  and  18,  wUch  were  counted 
for  the  appellant,  should  have  been  rejected 
because  the  lines  upon  them  do  net  cross  in 
the  square  in  front  of  his  name.  Parker  ▼. 
Orr,  supra;  Winn  v.  Blackman,  Bxtpn.. 

To  the  153  votes  counted  for  the  appellee 
without  objection  should  be  added  ballots 
Nob.  1,  2,  4,  and  6,  meking  his  total  vote 
157.  To  the  146  votes  counted  for  the  ap- 
pellant without  objection  should  be  added 
ballots  Nos.  10  and  15  and  the  8  ballots 
counted  for  him  by  the  court,  except  Nos. 
7  and  18,  making  his  total  vote  164. 

The  judgment  of  the  county  court  Will 
therefore  be  affirmed. 

Judgment  affirmed. 

(»7  111.  S60 
GOODRICH  V.  BUSSE  et  aL 
(Supreme   Court  of  Illinois.     Dec.  21,   1910.) 

1.  Hawkbrs  ako  Pedolkbs  (|  1*)— Powkbs— 

Obdinances. 

Under  Hurd'a  Rev.  St  1909,  e.  24,  art 
6,  {  1,  empowering  cities  to  regulate  traffic  and 
sales  on  the  streets,  and  to  license,  regulate,  and 
suppiess  peddlers,  a  city  may  by  ordinance 
prohibit  peddlers  on  the  streets  from  advert!*- 
fng  their  wares  by  public  outcry. 

[Ed.  Note.— For  other  cases,  see  Hawkers  and 
Peddlers,  Cent  Dig.  |  1;   Dec.  Dig.  i  1.*^ 

2.  CoNSTrrunoRAZ.    I<aw    (|    206*)  — BgnAi, 

I^OTECTION  OF  THK  LlAWS. 

An  oidinance  prohibiting  peddlers  on  the 
streets  of  a  city  from  advertising  their  wares 
by  public  outcry,  but  permitting  peddlers  on 
licensed  amusement  grounds  and  parks  to  do  so, 
is  not  invalid  as  discriminating  against  peddlers 
on  streets,  becanse  tlie  conditious  surrounding 
peddlers  on  amusement  grounds  and  parks 
and  on  streets  are  different,  so  that  there  is  a 
reasonable  tHisis  on  which  to  rest  a  classifica- 
tion. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  {  658 ;   Doc  Dig.  i  208.*] 

3.  CoNSTiTxraiowAL  liAW  (8  296»)— Doe  Pbo- 
CEss  OF  Law. 

An  ordinaoce  prohibiting  peddlers  on  the 
streets  of  a  city  from  advertising  their  wares 
by  public  outcry  merely  regulates  the  business 
of  peddlers  while  pursuing  their  calling  on  the 
btreets  of  the  city,  and  it  does  not  deprive  a 
peddler  of  his  right  to  engage  in  the  business  of 
peddling  on  the  streets,  and  the  ordinance  does 
not  deprive  a  peddler  of  his  property  without 
dne  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent.  Dig.  il  825-830,  835-846;  Dee. 
Dig.  {  296.*] 

4.  CoNSTnxmoNAL    Law     (J    92*)  — Vested 
Rights. 

One  conceded  to  have  the  tight  to  sen 
fruit  and  vegetables  on  the  streets  and  alleys 
of  a  city  has  no  vested  property  right  to  maae 
a  pul)Iic  outcry  on  the  streets  by  advertising 
his  gbods,  and  the  city  may  by  ordinance  pro- 
hibit peddlen'  from  advertiaiiig  their  wares  by 
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pubfic   oxftaf,  and  tljereby  treVent  a  puMie 
nuisance.'     '  ■  •  •■       ■  ■     '  >' 

[Ed.  Note.— For  other  case*,  see  'Conadtution- 
al  Law,  Cent;  Dig.  t>  178-180;  Dec.  Dig.  ( 
92.*]  .       . 

Appeal  from  CJircuTt  Cowet,  OooIe  Oounty; 
Cbarles  M.  Walker,  Jadge. 

Suit  by  August  O.  Gooarlch  against  Fred 
A.  Busse  and  others.  From  a  decree  of  dto^ 
missal,  complaltaant  api^als.    Affirmed: 

Barrow,  ^astiers  i^  Wilspi},  ,for  appellant. 
Edward  J.  Brundage,  Corp.  Counsel,  Clar- 
ence N.  Boord,  and  John  J.BeUmaii,  for  ap- 
pdleesw    .  t  . 

HAND,  J.  ThW  was  a  bill  iD  chancery 
filed  by  the  appellabt  Itf  tbe  drcalt  court  of 
Cook  county,-  on  beldrlf  of  himself  and  all 
other  persona  in  the  city  of  Ohlcaigo  similar- 
ly sltnat^,  for  an  injanction  to  restrain  the 
mayor  and  police  department  of  the' city  oC 
Chicago  from  eaforcilng  In  said  city,  against 
him  and  all  other  i)^rsonB  engaged  In  ped- 
dling tmlts  and  vegetable*  in  the  city  of  Chi- 
cago, the  provisions  of  section  14S0  of  the 
Municipal  Code  of  sAid  city,  as  amended  on 
November  29,  1909,  in  force  January  1,  ISIO; 
which  reads  as  follows:  "That  excepting  in 
amusement  grounds,  parks,  Italls,  and  other 
places  duly  licensed  In  accordance'  with 
the  ordinances  of  the-  city,  no  person  shall 
make,  or  catise;  permit,  or  allow  to  be  made*, 
any  noise  of  any  Mnd'  by  crying,  calling  or 
shouting,  or  by  means  of  any  whistle,  rattle, 
bell,  gong,  clapper,  ■  hammer,  dram,  horn  or 
similar  mechanical  devlc^,  for  the  purpose 
of  advertising  any  goods,  trares  or  merchan- 
dlse  or  of  attracting  the  attention  or  Inviting 
the  patronage  of  any  person  to  any  business 
whatsoever." 

The  bill  averred  that  Appellant  was  ei- 
gaged  in  peddling  fruits  Md  vegetables-  In 
the  dty  of  Chicago ;  that  he  owned  and  used 
tn  said  business  a  horse  and  wagon ;  that  he 
purchased  fruits  and  vegetables  upon  Market 
street,  in  said  city,  from  wholesale  dealers, 
and  that  with  his  horse  and  wagon,  loadM 
with  fruits  ancl  veg(BtaMes,  he  drove  through 
the  streets  and  alleys  of  said  city  for  the 
purpose  of  making  sales  of  such  fmlts  and 
vegetables;  that  lii  order  %o  attract  cus- 
tomers to  his  presence,  and"  the  fruits  and 
vegetables  which  he  had  for  sale,  it  was  nec- 
essary that  he  make  a  noise  l^  calling^  or 
shouting;  that  1,800  persons  In  the  city  of 
Chicago  were  engaged  ih  peddling  fruits  and 
vegetables,  ftnd  that  in  saild  city  there  were 
6,000  pedcfiers;  that  numerous  proseeuHons 
and  convictions  had  been  bad  under  said  or- 
dinance ;  and  that  appellant  had  been  arrest- 
ed and  was  bdng  prosecuted  by  the  dity  au- 
thorities In  the  mnnicl|>al  court  of  the  city 
of  Cblcago  for  a  violation  of  said  section  of 
said  Municipal  Code. 


A  demurt^er'was  interiiosed  by  tlie  dty  to 
the  bQl,  and  sustained,  and  the  bill  Vms  dls- 
mlssed'fdr  *ant  of  equity;  and  the  judge 
before  whom  the  ease  was  tried  having  eers 
tifled  thittt  the  iebnstltutlonality  of  said  fle«- 
tlon  1450  of  the  Monieipifl  Code  was'  i*- 
volved,  and  fliat  In  his  opinion  the  pabllc 
Interest  required  that  the  Con8tltutIonalItj< 
of  said  section  of  'the  Municipal  Code  be 
passed 'upon  by  the  Supreme  Court,  an  ai*- 
peal  has  bte<ai  prosecuted  to  this  court 

It  is  contended  that  eald  section  of  the 
Municipal  Code  is  i^oid,  first,  for  unreason- 
ableness ;  and,  secondly,  by  reason  6t  the  fact 
that  It  lis  In  confiKA  Wltli  the  Constitutions 
of  the  state  of  Illinois  and-  of  (fte  United 
States. 

Section  1,  art  6,-'c.  24,  Hurd's  Revised 
Statutes  bt  1909,  in  t>art  provl'des  that  the 
dty  coancirte empowered"  and:  authorized  by 
ordinance;  "Twraitleth— -"To"  regulate  traflK 
and  sales  upon  the  streets,  sidewalks,  anA  ^ 
public  places.  •  •  •  Forty-first— To  li- 
cense, tax,  reguUte,'  suppress,  and  prohibit 
hawkers,  ipeddlers,  pawnbrokers,  keepers  of 
ordlzlbrles,  theati^icals,  and  other  exhibitions, 
shows' and  amusements,  ahd  to  revoke'  such 
license  at  pleasure."  i 

It  l^s  been  held  by  this  court  (Gnndling 
V.  City  of  Chicago,'  176  HI,  340,  62  N.  B.  44, 
48  Li  R.  A.  230,  and  Spie^ler  V.  City  of  Chi- 
cago, 216  m.  114,  74  N.  B.  718)  that  an  or- 
dinance may  derive  Its  validity  from  several 
ditFerent  grants  of  po'wer,  and  that  its  valid- 
ity does  not  necessaTlly  depend  upon  any 
single  clause  or  section  of  the  statute  eon- 
cemdig  -the  power  of  the '  mnnlclpallty  to 
legislate  upon  the  •  subject  covered  by  the 
ordinance.  We  think,  therefore,  that  the 
section  of  the  Municipal  Code  now  under 
consideration  may  be  sustained  nnder  the 
grant  of  power  to  the  mnnidpalltles  of  this 
state  which  anthorizes  them  to  pass  ordi- 
nances for  the  regulation  of  traffic  and  sales 
up<)n  the  streets  and  alleyS'  of  such  munici- 
palities and  to  regulate,  -suppress,  and  pro- 
hibit hawkers  and  peddlers  wltiim  such  mn- 
nldpaUtles. 

The  appellant  contends  that  the  ordinance 
Is  unconstitutional  for  the  reason  that  it  nh- 
justly  discriminates  against  the  business  of 
the  appelant  In  this:  That  it  permits  a.  per- 
son, whose  business  ia  confined'  to  amusement 
grounds,  parks,  balls,  and  other  places  duly 
licensed  bythe  city,  to  advertise  his  wares 
by  public  ontcry,  while  the  appellant  is  pro- 
hibited from  60  advertising  his  fruits  and 
vegetables  upon  the  pnbUc  streets  and  alleys 
of  the  dty.  We  think  this  contention  Is 
without  force,  for  the  reason  that  the-  appel- 
lant Is  not  prohibited  from  selling  »r  adver- 
tising for  sale  his  fruits  and  vegetables  In 
the  places  excepted  from  the  opera tloa-oC 
the  section  of  the  Code  by  pubHc  artery,.  If 
he  desires  to  frequent  those  places  for  the 
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purpose  of  making  sales,  and  it  would  seem 
clear  that  the  conditions  which  surround 
amusement  grounds,  parks,  halls,  and  other 
places  duly  licensed  by  the  city  so  far  differ 
fr(Hn  the  conditions  which  are  found  in  and 
upon  public  streets  and  alleys  of  the  city  of 
Chicago  that  such  differences  would  furnish 
a  ■  reasonable  basis  upon  which  to  rest  a 
classification  which  would  support  said  sec- 
tion of  the  Municipal  Code.  It  is  obvious 
that  persons  frequent  the  places  excepted 
from  said  section  of  the  Municipal  Code  for 
reasons  wholly  different  from  those  which 
influence  the  citizen  when  he  builds  his  house 
or  place  of  business  upon  the  public  streets 
or  uses  the  public  alleys  of  the  city.  At  the 
*  one  place  the  visiting  public  anticipates. and 
expects  there  will  be  noise  and  confusion, 
while  upon  the  streets  and  alleys  of  the  city, 
outside  of  the  noiseiand  confusloo' incident  to 
travel,  it  may  well  be  expected  order  and 
,  quiet  will  be  maintained.  Kspedtall;^  Is  this 
true  in  a  great  city  like  Chicago,  where  a 
large  per  cent  of  its  working  people  perform 
services  at  night  and  sleep  during  the  day, 
and  who,  during  their  hours  of  rest  in  the 
daytime,  should  be  protected  by  the  city 
from  being  disturbed  by  the  shrill  outcries  of 
fmlt  and  vegetable  peddlers  as  they  pursue 
their  calling  throughout  the  city. 

In  City  of.  Cnilcago  v.  Brownell,  146  IlL 
84,  34  N.  S.  586,  it  was  urged  an  ordinance 
was  discriminatory  which  permitted  book- 
making  within  the  indosure  of  .Incorporated 
fairs  or  racetrack  assoolations  and  prohib- 
ited bookmaklng  elsewhere.  The  court,  on 
page  69  of  146  lU.,  and  page  586  of  ,34  N.  B., 
said:  "If  it  were  admitted  that,  the  ordi- 
nance, by  implication,  sanctions  bookmaklng, 
etc.,  within  'the  actual  inclosures  of  fair 
or  racetrack  associations  that  are  Incorpo- 
rated under  the  laws  of  the  state,'  etc.,  it 
does  not  appear  that  defendant  In  error,  or 
any  one  else,  is  discriminated  against  If 
any  one  can  lawfully  engage  in  that  busi- 
ness in  those  places  at  such  times,  for  any- 
thing appearing  in  this  ordinance,  'defendant 
in  error  and  all  other  x>ersons  so  disposed 
can  do  the  same.  On  the  principle  that  a 
city  couUcll  may  discriminate  between  dif- 
ferent localities  within  the  city  limits  in 
granting  license  to  sell  Intoxicating  liquors, 
'making  no  distinction  between  persons,  but 
between  places,  only,'  as  was  held  in  City  of 
Bast  St  Lonla  v.  Wehrung,  46  111.  392,  this 
ordinance  would  be  valid  in  any  view  which 
can  be  taken  of  it" 

We  do  not  lliink  the  ordinance  la  void  by 
reason  of  the  fact  that: the  business  of  ap- 
pellant Is  discriminated  against,  or  will  be 
discriminated  against  by  Its  enforcement 

Neither  have  we  been  able  to  discover  that 
this  ordinance-  is  In  conflict  with  the  federal 
Constitution,  in  tliat  it  deprives  the  ap- 
pellant of  his  property  without  due  process 
of  law.  The  appellant  Is  not  deprived  of  the 
^Ight  (as  Is  contended  by  bis  counsel)  to  en- 


gage in  the  business  of  peddling  fruits  and 
vegetables  upon  the  streets  and  alleys  of 
the  city  of  Chicago.  The  utmost  the  ordi- 
nance does  is  to  regulate  the  business  of  the 
appellant  and  all  persons  who  are  similarly 
situated,  while  pursuing  their  calling  upon 
the  streets  and  alleys  of  the  city.  This  the 
city  clearly  has  the  right  to  do  by  the  ex- 
press provisions  of  the  statute  (launder  ▼. 
City  of  Chicago,  ill  111.  291,  53  Am.  Bep. 
625) ;  and,  the  ordinance  being  within  the 
power  conferred  uiwn  the  city,  we  think  it 
Is  valid. 

While  it  may  be  conceded  that  the  appel- 
lant has  the  right  to  sell  fruits  and  vege- 
tables upon  the  public  streets  and  alleys  of 
the  city,  clearly  be  has  no  vested  property 
right  resting  in  him  to  make  a  noise  upon 
the  streets  of  the  Qity  by  advertising  bis 
fruits  and  vegetables  by  public  outcry  in  such 
places,  any  more  than  he  would  have  the 
right  to  advertise  such  articles  by  any  other 
means  upon  the  streets  and  alleys  of  tiie  dty, 
the  result  of  which  would  be  to  disturb  the 
peace  and  quiet  of  the  neighborhood  in  which 
he  pursues  his  calling.  It  is  apparent  the 
advertising  of  the  articles  usually  handled 
by  peddlers  upon  the  streets  and  alleys  of 
the  city  by  public  outcry,  especially  if  6,000 
persons  ■wen  engaged  at  one  time  in  so  ad- 
vertising the  articles  which  they  were  of- 
fering for  sale,  would  spon,  If  not  immediate- 
ly, become,  if  not  controlled,  a  public  nui- 
sance, and  one  which  would  urgently  demand 
abatepient 

The  recent  case  of  New  Orleans  v.  Fargot 
116  La.  370,  40  South.  735.  is  dlrecUy  in 
point  .  The  charter  of  the  dty  of  New  Or- 
leans empowered  and  authorized  the  city 
council  to  pass  ordinances  "to  preserve  the 
peace  and  good  order  of  the  city"  and  "to 
suppress  all  nuisances."  Acts  1902,  p.  434. 
The  dty  passed  an  ordinance  which  provided 
that  peddlers  and  hawkers  should  not  out- 
cry for  sale  of  fruits,  game,  fish,  and  other 
products  usually  sold  in  the  market  in  the 
streets  and  thoroughfares  of  the  dty.  In 
sustaining  the  ordinance  the  court  said:  "In 
the  exercise  of  police  power  the  city  council 
has  some  discretion.  The  ordinance  was 
not  wanton  nor  arbitrary.  A  person  engaged 
in  peddling  and  hawlUng  fruits  has  no  right 
to  bawl  away  in  a  manner  that  is  annoying 
to  others.  The  mere  fact  of  selling  was  not 
the  cause  of  the  prosecution,  but  the  manner 
of  the  peddler  or  hawker  In  offering  to  sell, 
which  was,  as  we  are  led  to  infer  by  the 
charge  and  by  the  surrounding  circumstanc- 
es, loud  and  boisterous  and  within  the  terms 
of  the  ordinance,  which  sought  to  regulate 
the  occupation  and  keep  It  In  such  bounds 
as  that  it  would  not  be  felt  to  be  a  nuisance. 
We  are  not  concerned  with  the  right  or  au- 
thority of  the  city  coundl  to  prohibit  the 
peddling  and  hawking  of  wares ;  but  we  do 
think  that  that  body  has  the  right  and  au- 
thority to  put  a  Bt<^g|^glj^^^jlj^g^UB 
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onterles  of  overzealons  and  anxlona  oellers 
of  goods  and  wares  on  the  public  street" 

From  a  careful  examination  of  the  qnea- 
tlona  Involved  In  this  case,  we  are  of  the 
opinion  section  1450  of  the  Municipal  C!ode 
of  Cblcago  la  a  valid  ordinance,  and  that  the 
drcoit  conrt  did  not  err  in  dismissing  ap- 
pdlant's  bill.  The  decree  of  the  circuit  court 
will  therefore  be  afiarmed. 

Decree  affirmed. 


(247  UL  BOO) 

FRANKLIN  CODNTT  v.  BLAKE  et  al. 
(Supreme  Goort  of  IUin<^.    Dec.  21,  1910.) 

Escheat  (8  6*)— Pboceemnos— Natubb— Law' 

oB  EqxnTT. 

Under  Act  March  24,  1874  (Hard's  Bev. 
St  1909,  c.  49)  providing  for  the  escheat  of 
land,  the  proceedings  for  such  relief  are  parely 
■tatatoi7,  and  can  only  be  prosecuted  in  a  court 
of  law. 

[Ed.  Note.— For  other  cases,  see  Ejscheat 
Cent  Dig.  SI  7,  17,  24;  Dec.  Dig.  {  6.*] 

Appeal  from  drcnlt  Court  Franklin  Gouu- 
ty;   William  H.  Green,  Judge. 

Bill  by  Franl^Iln  County  to  escheat  certain 
property  to  the  county,  in  which  William  B. 
Blalce  and  others  appeared.  From  a  decree 
sustaining  a  demurrer  to  the  amended  bill, 
and  dismissing  the  same,  complainant  ap- 
peals.   Affirmed. 

6.  A.  Hickman  and  W.  F.  SpiUer,  for 
appellant.    Hart  k  Williams,  for  appellees. 

COOKE,  J.  This  la  a  Mil  In  chancery,  fled 
by  the  state's  attorney  of  Franklin  county 
on  behalf  of  that  county,  seeking  to  have 
certain  real  estate  therein  described  decreed 
to  be  vested  in  Franklin  county.  The  suit 
was  evidently  Intended  to  be  brought  under 
the  act  of  1874  In  relation  to  escheats.  The 
defendant*  named  In  the  bill  were  served  by 
the  ordinary  chancery  summons.  The  pray- 
er of  the  bill  was  for  scire  facias,  returnable 
to  tbe  next  term,  requiring  the  defendants  to 
show  cause  why  the  legal  title  to  the  real 
estate  in  question  should  not  be  vested  In 
tbe  county  of  Franklin,  that  certain  deeds 
therein  named  be  set  aside  as  clouds  upon 
the  title,  tbat  tbe  county  of  Franklin  be  put 
into  possession  of  the  premises,  and  for  gen- 
eral equitable  relief. 

Appellees  filed  a  general  and  qpecial  de- 
murrer to  tbe  bill,  which  was  sustained. 
Ai^)enant  was  given  leave  to  amend,  and,  up- 
on demurrer  being  sustained  to  the  amended 
blU,  again  took  leave  to  amend.  Demurrer 
was  filed  to  the  second  amended  bill,  and 
sustained.  Appellant  elected  to  stand  by  its 
amended  bill,  and  a  decree  was  entered  dis- 
missing the  bill.  From  this  decree,  appel- 
lant has  appealed. 

Tbe  subject-matter  of  this  bill  does  not 
come  wltbln  the  Jurisdiction  of  a  court  of 
chancery,  and  the  demurrer  -was   properly 


sustained.  Proceedings  by  a  county  fOr  es- 
cheated property  are  purely  statutory,  and 
can  be  prosecuted  only  in  a  court  of  law. 
Act  to  Revise  the  Law  In  Relation  to  Es- 
cheats, approved  March  24,  1874;  Hurd's 
Rev.  St  1909,  <>.  49. 

As  the  court  had  no  jurisdiction  to  enter- 
tain the  bill,  the  decree  dismissUig  the  same 
will  be  affirmed. 

Decree  affirmed. 

(247"  III.  3TO 
CITY  OF  CHICAGO  v.  MORBLL. 
(Supreme  Court  of  Illinois.     Dec.  21,  1910.) 

COKTSTITUTIONAI.    LAW    ({   83*)— OlTU.  RiaHTB 

—Arrest  k>b  "Debt." 

An  action  to  recover  a  penalty  for  violat- 
ing an  ordinanoe  is  a  civil  action,  (hough  com- 
menced by  aflidavit  and  warrant,  and  tbe  penal- 
ty imposed  is  not  a  "debt,"  within  tbe  meaning 
of  tbe  Constitution,  so  as  to  prohibit  its  en- 
forcement by  arrest  and  imprisonment;  and 
hence  an  ordinance  requiring  licenses  to  run 
certain  vehicles,  including  automobiles,  was  not 
unconstitutional  for  Imposing  a  penallr  of  fine 
and  imprisonment  for  noncompliance  therewith. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Gent  Dig.  IS  160-1151^6 ;  Dec.  Dig.  | 
83.» 

For  other  definitions,  see  Words  and  Phrases, 
VOL  2,  pp.  1864-1886;  vol.  8,  p.  7628.] 

Error  to  Municipal  Court  of  Chicago;  Jud- 
son  F.  Going,  Jadge. 

Andrew  W.  Morell  was  convicted  for  vio- 
lating the  wheel  tax  ordinance,  and  he  brings 
error.    Affirmed. 

Kmae  &  Peden  and  R.  C.  Merrick,  for 
plaintiff  In  error.  Edward  J.  Bmndage^ 
Corp.  Counsel,  and  Clarence  N.  Boord  (Ed- 
win H.  CaaselB,  of  counsel),  for  defendant 
in  error. 

HAND,  J.  The  plaintiff  in  error,  Andrew 
W.  Morell,  was  convicted  of  a  violation  of 
tbe  wheel  tax  ordinance  of  tbe  city  of  Chi- 
cago in  the  municipal  court  of  Chicago,  and 
was  fined  925  and  costs  and  ordered  com- 
mitted to  the  house  of  correction  until  the 
fine  and  costs  were  paid,  and  be  has  sued 
out  this  writ  of  error  to  reverse  said  judg- 
ment 

The  only  question  raised  upon  this  record 
is  the  constitutionality  of  the  wheel  tax  or- 
dinance of  the  city  of  Chicago.  The  posi- 
tion of  the  plaintiff  in  error,  as  defined  in 
his  brief,  Is,  that  said  ordinance  is  unconsti- 
tutional for  the  reason  that  it  is  a  revenue 
ordinance,  and  Imposes  a  penalty  for  its  vio- 
lation, which  may  be  enforced  by  arrest  and 
imprisonment  whiob,  it  Is  argued,  amounts 
to  the  enforcement  and  collection  of  a  tax — 
which.  It  Is  said,  Is  a  debt — by  arrest  and 
imprisonment  In  Harder's  Fire  Proof  Stor- 
age &  Van  Co.  T.  City  of  Chicago,  235  111.  58, 
85  N.  B.  255,  and  iB  Ayres  V.  City  ,of  Ohl- 
cago,  239  BL  237,  87  N.  E.  1073,  the  consti- 
tutionality of  the  wheel  tax  ordinance  of  the 
dty  of  Chicago  was  sustained.    Tbe  question 
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bere  nlsad,  bowever,  waB  not  tbere  consld- 
ered. 

The  law  Is  well  settled  In  this  state  that 
an  action  to  recover  a  jpenalty  for  the  viola- 
tion of  a  municipal  ordinance  Is  a  dvU  ac- 
tion, and,  although  commoiced  by  affidavit 
and  warrant,  It  la  not  a  criminal  proceed- 
ing, and  the  penalty  Imposed  for  the  viola- 
tion of  such  an  ordinance  Is  not,  within  tbe 
meaning  of  the  €k>n8tltution,  a  debt  Web- 
ster V.  People,  14  IlL  365;  Town  of  Par- 
tridge r.  Snyder,  78  111.  519;  City  of  Chicago 
T.  Kenney,  35  III.  App.  57;  Blch  y.  People,  66 
111.  513:  Kennedy  t.  People,  122  ni.  649,  13 
N.  B.  213.  The  proceeding  in  which  plain- 
tiff in  error  was  arrested,  fined,  and  ordered 
Imprisoned  was  not  a  proceeding  to  collect 
the  wheel  tax  upon  bis  aAitomoblle,  as  it 
seems  to  be  his  view;  but  It  was  a  proceed- 
ing commenced  against  h|m  tp  collect  the 
penalty  imposed  by  the  ordinance  for  using 
hlB  automobile  upon  the  streets  of  the  city 
of  Chicago  wltbout  having  complied  with 
the  wbed  )taz  ordinance,  and  had  he  paid 
the  fine  Imposed  upon  him  and  the  costs  ad- 
Judged  against  him  he  would  not  have  bad 
the  right  to  run  bis  automobile  upon  the 
streets  of  the  city  of  Chicago  without, flrst 
taking  out  a  license  under  the  wbeel  tax  or- 
dinance. We  think,  therefore,  It  Is  clear  that 
the  city  had  the  right  to  enforce  said  ordi- 
nance against  the  plaintiff  In  error  by  fine 
and  Imprlsonm^t 

The  plaintiff  in  error  relies  npon  State  y. 
Green,  27  Neb.  64,  42  N.  W.  913,  and  ,tt>ree 
other  cases  decided  by  the  Supreme  Court  of 
Nebraska,  to  sustain  his  contention.  Tbe 
cases  from  that  state  referred  to  are  out  of 
line  with  the  adjudications  In  this  and  oth- 
'  er  states  (St.  Louis  v.  Sternberg,  69  Mo.  289; 
St  Louis  T.  Oreen,  70  Mo.  562;  Johnson  v. 
Mayor,  114  Ga.  426,  40  S.  B.  322;  Salt  Lake 
City  ▼.  Chrlstensen  Co.,  34  Utah,  38,  95 
Pac.  528,  17  L.  B.  A-  [N.  S.1  898;  Cousins  v. 
State,  60  Ala.  113,  20  Am.  Bep.  290;  Matter 
of  Guerrero,  69  Cal.  88.  10  Pac.  261;  Stew- 
art ▼.  Potts,  40  Miss.  749;  People  v.  Mulbol- 
land,  82  N.  T.  324,  37  Am.  Bep.  568;  State 
T.  Cohen,  84  N.  C.  771;  Ex  parte  Schmidt, 
3  Tex.  App.  196;  Commonwealth  v.  Byrne, 
20  Grat  [Va.]  16?);  and  they  have  been 
orerruled  'by  tbe  Supreme  Court  of  Nebraska 
In  the  late  case  of  Rosenbloom  v.  State,  64 
Neb,.34!4  89  N.  W.  1053,  57  L.  E,  A.  922. 

The  Judgment  of  the  municipal  court.  wlU 
be.  affirmed. 
,  JndcQwntt  afflnned. 


(t4r  til.  464) 

...       BOBO  v.  STBAijSS. 
(Supreme  Court  of  Illinois.,,  Pec.  21,  1910.) 

1.  TBiAL  (I  404*>— FiNni;jiG  of  FVior  ob  Con- 

OLTTSiOn  OF  Law. 

■  Plaintiff  and  defendant  entered  into  a  wHt- 
ten  agl«ement  in  October.  190S,  by  which  plain- 
tiff was  to'  {in tec  defeadant's  employment  for 


one  Tear  trithoat  compensation  nntll  defendant 
should  obtain  certain  contracts,  when  be  was 
to  receive  a  stated  sum  per  month,  and  the 
plaintiff  remained  in  tlie  employ  of  defendant 
until  Suite,  1905.  In  assumpsit  to  recover  for 
services,  there  was  evidence  tending  to  show  a 
verbal  agreement  in  November,  190C  that  plain- 
tiff should  receive  compensation.  Section  61 
of  the  practice  act  (Uurd's  Eev.  St  1909,  c 
110)  requires  the  court,  in  a  case  tried  without 
a  jury,  to  find  specially  on  any  material  ques- 
tion of  fact  which  shall  be  submitted  in  writ- 
ing by  either  party  before  argument  and  tbe 
court  held  as  a  question  of  law  the  proposition 
submitted  by  tbe  defendant  to  the  effect  that  if 
the  plaintiff  entered  into  the  employment  under 
a  written  agreement  for  one  year  from  Ckitober, 
1903,  and  remained  until  June,  '190&,  withont 
written  agreement  as  to  compensation,  the  plain- 
tiff's right  to  compensatioa  after  that  time  was 
governed  by  tlje  written  agreement  Held,  that 
snch  proposition  was  not  a  finding  of  fact,  but  a 
finding  of  law  applicable  to  the  facts  as  they 
might  be  found. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  958;  Dec  Dig.  8  404..*] 

2.  Masteb  and  Sebvart  (I  9*)— DuBATiox  or 

CONTBAOT. 

Where  one  continnea  in  the  employ  of  an- 
other after  the  expiration  of  a  written  contract 
upon  a  verbal  agreement  made  thereafter,  the 
rights  and  liabilities  of  tbe  parties  are  not  gov- 
erned by  the  .written  agreement 
'[Ed.  Note.— For  other  cases,  see  Master  and 
Sei;vant  Cent  Dig.  i  11 ;    Dec.  Dig.  {  9.*] 

3.  Appkal  and  Ebbob  (i  1095*)  —  Beview  — 
S^iNDiRos  OF  Fact  bt  Ihtebmediate  Coubt. 

Where  the  Appellate  Court  has  found  the 
evidence  sufiicient  to  support  a  finding  and  judg- 
ment the  Supreme  Court  cannot  disturb  the 
judgment  on  the  ground  that  it  was  contrary  to 
tbe  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  fl  4268,  4329,  4330;  Dec. 
Dig*  I  1096.*] 

Certiorari  to  Appellate  Court,  Ptrst  Dis- 
trict, on  Appeal  from  Municipal  Court  of 
Chicago;  John  H.  Hume,  Judge. 

Action  by  Fred  G:  Borg  against  J.  B. 
Strauss.  From  a  judgment  of  the  Appellate 
Court,  affirming  a  judgment  for  plaintiff,  de- 
fendant brings  certiorari.   Affilrmed. 

Mclnemey,  Power  &  Byrnes,  for  plaintiET. 
Kremer  &  Greenfield,  for  defendant 


FABMBB,  J.  This  suit  is  an  action  in  as- 
sumpsit brought  by  defendant  in  error 
against  plaintiET  In  error  to  recover  for  serv- 
ices performed.  The  case  was  tried  in  the 
municipal  court  of  the  city  of  Chicago  with- 
out a  Jury,  and  resulted  in  a  judgment  being 
rendered  in  favor  of  tbe  defendant  in  error 
for  $1,151.90.  Plaintiff  in  error  appealed 
from  the  judgment  to  the  Appellate  Court 
fbr  the  First  District,  and  that  court  affirm- 
ed the  Judgment  Upon  the  petition  of  plain- 
tiff in  erro^  this  court  granted  a  writ  of  cer- 
tiorari, and  the  record  is  brought  bere  for 
review.  ...  ,  "  „        ... 

Both  parties  are  civil  engiaeera..  Plaintiff 
in  error  was  the  Inventor  and  designer  of  an 
"Improved  bascule  bridge,  an  improved  via- 
duct,, apd  other  Improvements."  aod  had  let- 
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ten  patent  tiiereon.  -He  atad  defendant  In 
error  entered  lato  a  wdtted  agreement  Oct'o* 
ba  15,  1803,  foe  one  year,  wherein  It  wa5 
sttimlated  tiiat  defendant  In  error  was  to 
work  for  plaintiff  In  eiror  as  an  assistant 
engineer  In  charge  of  the  o£Glce  and  of  such 
englneerlBg  work  as  plaintiff  in  error  was 
carrying  on  from  time  to  time,  but  defend- 
ant In  error  was  to  receive  no  compensation 
for  his  serrices  until  jdalntlff  in  error  should 
obtain  a  satisfactory  contract  or  contracts 
for  the  design  and  erection  of  one  or  more 
of  his  teldges  or  elevated  .Btructoree,  and 
when  itach  contract  bad  been  obtained  plain- 
tiff In  error  agreed  to  pay  defendant  in  er- 
ror ^40  per  month,  dating  from  Hay  1,  1903, 
to  the  time  wlien  such  contract  was  obtained. 
Defendant  in  error  remained  in  the  service 
of  plaintiff  In  error  until  June  15,  1905;  dur- 
ing which  time  he  did  considerable  work  in 
preparing  drawings  for  t^rldges  and  other 
structures  for  plaintiff  In  error,  who  was  en- 
deavoring to  obtain  contracts.  No  other 
written  agreement  was  entered  into  betweeh 
the  parties  during  the  period  of  service  ren- 
dered by  defendant  in  error  for  plaintiff  in 
error;  but  defendant  In  error  testified  that 
about  November,  1904,  he  had  a  conversation 
with  the  plaintiff  in  error  about  his  future 
comi)ensatron,  and  that  |)laintlff  In  error  then 
agreed,  verbally,  to  pay  him  $150  per  month, 
unconditionally.  This  was  denied  by  plain- 
tiff In  error.  Defendant  in  error  Introduced 
in  evidence  as  an  exhibit  a  paper  which  was 
as  follows: 


1358^0 
400 

1768 


720 
18 

2520 
900 

3420 
1758 


1682  doe  to  May  1st,  1905. 
By  Mr.  J.  B.  Strangs,  May  16,  1906. 

He  testified  that  the  paper  was  In  the 
handwriting  of  the  plaintiff  In  error,  except 
the  words,  "Due  to  May  1st,  1905.  By  Mr. 
J.  B.  Strauss,  May  16,  1905;"  that  it  was 
made  In  Ms  presence  by  plaintiff  in  error  and 
delivered  to  him  about  May  16,  1905.  He 
also  testified  that  plaintiff  In  error  said  the 
figures  "1^  represented  months  and  the  fig- 
ures "140",  dollars ;  that  the  figures  "900" 
rqnesented  dollars,  and  plaintiff  in  error 
said  it  was  six  months  at  $160  per  month. 
The  written  words  on  the  paper  referred  to 
were  written  there  by  defendant  in  ertor, 
and  he  testified  he  wrote  them  in  the  pres- 
ence of  plaintiff  in  error.  Plaintiff  In  erfor 
testified,  when  asked  whether  the  figures  oir 
the  paper  were  In  his  handwriting:  "I  don't 
think  those  figures  were  made  by  me,  but  I 
wouldn't  say  definite.  They  dont  look  like 
my  figures.  I  don't  think  I  ever  made  that. 
I  don't  know." 


At  the  conclusion  of  the  evidence  plaintiff 
in  error  siUunitted  to  >the  court  a.  nnvalbmot 
propositions 'of  law,  two  of  which,  were  held 
and  the  others  refused.  .  One  ol  the  propotl- 
tiona  held  was  as  follows :     .     ■  r 

"If  the  court  finds,  from  the  evidence,  that 
the  plaintiff,  by  verbal  agreement  with  the 
defendant,  continued  in  the  employ  of  the  de- 
fendant after  October  15, 1904,  the  date  men- 
tioned therein  for  the  expiration  of  the  writ- 
ten contract  In  evidence  between  said  parties 
dated  October  16,  1903,  and  up  to  the  IStlir 
day  of  June,  A.  D.  1005,  without  any  fur-' 
ther  or  other  agreement  as  to  the  compensa- 
tion to  be  received  by  the  idalntUf  lor  bis 
services,  then  the  court  Is  requested  to  hold, 
as  a  proposition  of  law,  that  the  fights  and 
liabilities  of  said  parties,  and  each  of  them, 
as  to  the  cooapensation  to  be  received  by  the 
plaintiff  from  the  defendant  up  to  said  IBth 
day  of  June,  1905,  are  governed  and  control- 
led by  the  terms  of  said  written  agreement." 

The  theory  of  plaintiff  in  error  in  the  trial 
court  was  that  no  new  airangement  or  agree- 
ment was  ever  made  by  the  parties  at  the 
expiration  of  the  written  contract,  arid  that 
defendant  In  error>  by  continuing,  In  the  serv-! 
ice  of  plaintiff  in  error,  impliedly  agreed  to 
do  so  for  another  year  under  the  terms  ot 
the  written  agreement,  and  that. by  leaving 
plaintiff  In  error's  employment  before  the  exr 
plration  of  that  period  he  abandoned  tb^  con- 
tract and  was  not  entitled  to  recover.  The 
error  complaMied  of  is  that  the  court,  ip  the 
proposition  abov^  quoted,,  found  the  facts  a^ 
contended  for  by  plaintiff  in  errpr,  but  mt^ 
applied  the  law.  Section  61  of  the  present 
practice  act  (Hurd's  Rev.  St  1909,  c.  110)  re- 
quires the  court.  In  a  case  tried  without  ^ 
Jury,  to  "find  specially  upon  any  material 
question  or  questions  of  fact  which  'shall  be 
submitted  in  writing  by  either  party  before 
the  commencement  of  the  argument''  The 
proposition  hrfd  by  the  court  was  construed 
by  the  Appellate  Court  to  be  one  of  law,  and 
not  one  of  fact  In  this  we  think  the  Ap- 
pellate Court  was  right  By  that  proposlfton 
the  court  did  not  pretend  to  make  a  finding 
of  facts,  but  merely  stated  the  law  appHQabm 
if  the  facts  were  fouhd  to  l>e  as  contended 
for  by  the  plaintiff  in  error.  Evidently  th^ 
court  found  the  facts  otherwise.  If  defeikdi 
ant  in  error  continued  In  the  service  of  platii- 
tiff  in  enfor  after  the  ecplratlon  of  the  Writ- 
ten contract  upon  the  verbal  agr^mentleB^ 
tified  to  by  him,  then  the  rights  and  liabili- 
ties of  the  parties  wotUd  not  be'  governed  by 
the  written  agreement. 

We  do  not  think  there  Is  any  "vttot  of  law 
in  this  record  that  would  Justify  the  reversal 
of  the  Judgment  As  to  the  facts,  the  'Appel- 
late Court  said  In  Its  opinion :  "This  evidence 
Is,  we  think,  sufficient  to  warrant'''ind  sup- 
port the  finding  and  Judgment"  ^  Anfl  we 
could  not  disturb  the  todgnieht  on  the 
ground  that  it  'was  contrary  to  the  evldAneei 
and  it  is  therefore  afilrmed.. 


Judgment  afllrmed.' 
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(MT  III.  «8.) 

mOPUa  «x  rel.  BHRHAROT,  Gonnty  Treas- 
urer, T.  OHIOAOO  ft  A.  B.  CO. 
(Supreme  Cmrt  of  Illinois.    Dea  21,  19ia) 

1.  Taxation  ({  44*)— Likitatior  of  Auovnrt 
—"Taxing  Dibtbiot." 

Where  a  town  includes  a  city  and  scliool 
district  whicli  overlap  in  part,  and  in  sucli 
part  the  tax  lev;  exceeds  ttie  maximum  rate 
of  8  per  cent.,  and  under  tlie  amended  revenue 
Uw.  providing  that  certain  taxes  are  to  be  ex- 
tended at  full  rate  and  otners  not  to  be  reduced 
below  a  certain  mimimum  per  cent.,  the  town 
tax  rate  is  the  only  one  subject  to  reduction, 
the  reduction  must  apply  to  the  entire  town, 
and  not  merely  to  the  part  where  the  excess 
exists,  as  a  "taxing  district,"  within  the  mean- 
ing 01  the  law,  is  the  municipality  which  levies 
the  tax  that  is  to  be  scaled,  since  the  opposite 
construction  would  render  the  statute  violative 
of  Const,  art.  9,  {  9,  requiring  that  aJl  munici- 
pal taxes  shall  be  uniform  in  respect  to  per- 
sons and  property  within  the  jurisdiction  of  the 
body  imposing  the  same. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  44.»] 

2.  Constitutional  IiAw  (|  48*)— Detebuina- 
TiON  OF  Constitotional  Questions— Con - 

STBUOVION    IN    FaVOB    OF    CONSTITUTIONAI.- 
TFI. 

It  Is  the  duty  of  courts,  when  possible,  to 
construe  statutes  so  as  to  uphold  them,  rather 
than  so  as  to  render  them  unconstitutional. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al lAw,  Cent  Dig.  f  46;  Dec.  Dig.  {  48.*] 

Appeal  from  Will  County  Court;  George 
J.  Cowing,  Judge. 

Atq;>llcatlon  by  the  People,  on  the  relation 
of  August  Ehrhaidt,  Treasurer  and  ex  officio 
Tax  Collector  of  Will  County,  for  Judgment 
for  unpaid  taxes.  Heard  on  objections  by 
the  Chicago  &  Alton  Railroad  Company. 
From  a  judgment  overruling  the  objections, 
the  railroad  company  appeals.  Reversed  and 
remanded,  with  directions. 

J.  U.  O'Donnell,  T.  F.  Donovan,  and  J.  A. 
Bray  (Winston,  Payne,  Strawn  &  fihaw,  of 
counsel),  for  appellant  George  A.  Barr, 
State's  Atty.  (W.  H.  Stead.  Atty.  Geo.,  and 
Simeon  W,  King,  of  counsel),  for  appellee. 

Y3CKBR8,  C.  J.  The  county  treasurer  of 
Will  county,  as  collector  of  taxes,  applied  to 
Uto  county  court  at  Its  June  term,  1910,  for 
Judgment  for  unpaid 'taxes  for  the  year 
1909.  The  Chicago  &  Alton  Railroad  Com- 
pany filed  objections  to  certain  taxes  for 
which  Judgment  was  sought  and  among  them 
to  an  Item  of  $482.27,  being  a  part  of  the 
town  tax  levied  against  ttie  property  of  the 
railroad  company  In  Reed  township,  which 
amoimt  had  not  been  paid.  The  county  court 
oyerruled  the  objections  and  entered  Judg- 
ment for  the  sum  of  $482.27  and  costs.  The 
railroad  company  has  p^fected  an  appeal 
to  this  court  from  that  judgment 

Th9  objection  to  this  tax  Is  that  it  is  ex- 
cesslTe  to, the  amount  of  the  difference  be- 
tween $1.38  per  $100  and  7IS  cents  per  $100. 
The  yaluation  of  appellant's  property  In 
Reed  towuEdilp  Is  $76,5&1.    Omputed  at  the 


rate  of  exceiA,  which  Is  63  cents,  tibe  amount 
of  taxes  for  which  appellant  claims  It  is  not 
liable  is  $482.27.  The  part  of  Reed  town- 
ship In  which  the  tax  rates  are  highest  is 
within  the  limits  of  school  district  No.  6  and 
the  city  of  Braidwood.  The  school  district 
and  the  city  overlap,  but  neither  Is  entirely 
within  the  limits  of  the  other.  The  tax  rates 
levied  for  the  year  1909  against  property 
situated  both  in  the  city  of  Braidwood  and 
school  district  No.  6  were: 

SUts    tu    $'.SSpernM- 

County   tax   40  " 

Town   tax   LM  •  " 

Road  and  bridge  tax S$  " 

City  ot  Braidwood  tax 125  " 

Educational   tax   1.50  ** 

School    building    tax <...      .59  " 

Tptal    tax    rate tS41       " 

Under  section  2  of  the  amended  revenue 
law  of   1909  (Laws  1009,  p.  323),  some  of 
these  taxes  are  excluded  from  scaling  or  re- 
duction.   Those  so  excluded  are: 
State  tax  I  js 

Road  and  bridge  tax .36 

School    {)ulldljig    tax S9 


Total 


$1.10 


Deducting  this  amount  from  the  total  tax 
rate  of  $6.63  leaves  a  balance  of  $5.53,  which 
must  be  reduced  to  S  per  cent,  which  Is  the 
maximum  rate. 

The  amended  revenue  law  provides  that 
certain  taxes  are  to  be  extended  at  full  rate, 
and  others  not  to  be  reduced  below  a  certain 
minimum  per  cent  Under  this  law  the  only 
tax  which  is  subject  to  reduction  Is  the  town 
tax  rate  of  $1.38.  The  only  question  In  this 
case  Is  whether  the  $1.38  town  tax  should 
be  scaled  for  the  entire  township,  or  only 
In  that  portion  of  school  district  No.  6  and 
the  city  of  Braidwood  where  the  excess  rate 
exists:  In  other  words,  the  question  is 
whether  the  whole  township  Is  a  "taxing 
district"  .within  the  meaning  of  this  law,  or 
whether  the  school  district  Is  the  taxing  dis- 
trict In  which  the  rates  are  to  be  scaled.  The 
court  below  held  that  the  school  district  was 
the  taxing  district  We  are  of  the  opinion 
that  this  ruling  is  erroneous.  A  taxing  dis- 
trict, within  the  meaning  of  this  law,  is  the 
municipality  which  levies  the  tax  that  Is  to 
be  scaled.  If  the  appellee's  contention  be 
allowed  to  prevail,  the  result  would  be  that 
one  portion  of  Reed  township  would  be  pay- 
ing town  taxes  at  the  rate  of  $1.38  per  $100 
valuation,  while  other  portions  of  the  same 
township  would  only  pay  75  cents  per  $100. 
This  construction  would  render  the  statute 
unconstltutlonaL  Section  9  of  article  9  of 
the  (Constitution  requires  that  all  municipal 
taxes  shall  be  uniform  In  respect  to  persons 
and  property  within  the  Jurisdiction  of  the 
body  imposing  the  same.  By  scaling  the 
town  taxes  in  Reed  township  to  76  cents 


*Fer  other  cases  see  tame  topic  and  Mctloa  NUMBER  la  Dec.  Dig.  ft  Am.  Dig.  Key  Ne.  SarlM  .ft  Rap'r  Indexes 
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ptr  9100,  file  nnlformlty  required  by  the  Oon- 
Btltation  will  be  preserved.  If  the  scaling 
should  be  limited  to  some  other  municipality, 
within  or  partly  within  aueh  township,  less 
than  the  township,  the  uniformity  of  rates 
W011I4  be  destroyed. 

It  la  probably  true,  as  suggested  on  argu- 
ment, that  the  construction  which  we  have 
given  to  section  2  of  the  Juul  law  may  have 
the  effect  of  depriving  municipalities  of  a 
large  part  of  their  revenue.  If  such  be  the 
effect.  It  la  a  matter  for  the  Legislature  to 
consider,  and  not  for  the  courts.  It  Is  the 
duty  of  courts,  when  possible  to  do  so,  to 
adopt  such  a  construction  of  statutes  as  will 
uphold  them,  rather  than  one  which  would 
render  them  unconstitutional.  This  court  has 
heretofore  sustained  the  constitutionality  of 
the  amended  revenue  law  of  1900.  Booth  v. 
Opel,  244  ni  817,  91  N.  B.  458;  Town  of  Ci- 
cero ▼.  Haas,  244  lU.  551,  91  N.  B.  574. 

The  county  court  erred  in  not  sustaining 
the  objection  to  the  excess  of  taxes  In  Reed 
township.  The  Judgment  of  the  county  court 
of  Will  county  Is  reversed,  and  the  cauSe  re- 
manded to  that  court,  with  directions  to  en- 
ter a  Judgment  sustaining  the  objections  to 
the  tax  Involved. 

Beversed  and  remanded,  with  directions. 

(Stt  IlL  «.) 

PEIOFLO  T.  STBUNHAtrint. 

(Supreme  Conrt  of  Illinois.     Dec.  21,   1910.) 

L  iHTOXIOATliro   LlQWOKS   (J   215*)— Wbokq- 
FDI,   SaI«— iNFOBIUiTION— ^'SALB." 

'  An  informatien  alleging  wTongfol  sale  ot 
intoxicating  liquor  was  not  objectionable  for 
failure  to  charge  its  delivery,  smce  an  allega- 
tion of  «  sale  imports  a  delivery. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liaaoia.  Cent  Dig.  H  258-260;    Dec.  Dig.  1 

2.  CbIHINAI,    liAW    (I    629*)— WlTRKSSES— No- 

nda  TO  Accused. 

Ptoaecntor  is  not  testrlcted  to  the  witnesses 
whose  names  are  famished  to  accused,  as  it 
is  within  the  olsoretion  of  the  court  to  allow 
other  witnesses  to  testis. 

(Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1420-1429,  1432-1436: 
Dec.  Dig.  I  629>] 

S.  CacMiNAi.  Law  (|  629*)— WrnvESSES— Dib- 

CLOSVBB. 

Where,  in  a  prosecation  for  the  sale  of 
Uqnor  in  anti-saloon  territory,  defendant  did 
not  deny  malcine  a  sale  of  Uqnor  to  M.  other 
than  that  alleged  in  the  information,  and  there 
was  no  reason  to  suppose  that  he  could  or 
woold  have  disputed  the  facts  testified  to  by 
M.  concerning  such  sale,  had  he  known  before 
the  trial  that  M.  would  testify,  the  court  did 
not  err  in  refusing  to  sustain  defendant's  ob- 
jection to  M.'s  testimony,  because  his  name 
was  not  disclosed  by  prosecutor  as  a  witness 
for  the  state  before  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1420-1429,  1432-1436; 
Dec  Dig.  I  629.*] 

4.  iRTOZIOATinO    LtQtTOBS    ({    14*)— RXOTIUL- 
TIOK. 

The  liquor  traffic  is  subject  to  snd>  police 
regulation   as  the   Legislature  may  see  nt  to 


adopt,  and  under  this  rule  Ijocal  Option  Law, 
f  13  (Huid's  R«v.  St  1909.  e.  48,  f  87),  prohibit- 
ing, the  taking  of  orders  in  anti-aaloon  territory 
for  the  sale  or  delivery  of  intoxicating  liquor, 
and  providing  that  the  taking  of  such  orders 
sliall  constitute  unlawful  selling,  is  coostitu- 
tioaal. 

{Ed.  Mote.— For  other  cases,  see  Intoxicatbig 
Liquors,  Dec.  Dig.  1 14.*] 

5.  Saubb  <I  16i*)— DELivaBT  to  Oabbikb. 
While  In  the  case  of  an  ordinary  sale  of 

f)er80nal  property,  where  there  is  to  be  a  de- 
Iveiy  to  the  punnaser,  in  the  abaence  of  stat> 
ute,  or  agreement  as  to  the  place  of  delivery, 
the  conrt  has  by  judicial  decisioD  made  a  de- 
livery to  a  common  carrier  a  delivery  to  the 
purcbaser.  It   is  competent  for  the  parties'  to 

Srovide   otlierwise,    or   for  the   Legislature   to 
eclare  by  statute  what  shall  be  a  delivery,  la 
the  absence  of  such  agreement. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  877-880;   Dec.  Dig.  |  161.*] 

Error  to  Appellate  Court,  Fourth  District, 
on  Appeal  from  Fayette  County  Court;  Har- 
ry Hlgbee,  Judge, 

Fred  Stelnhauer  waa  convicted  of  seUlng 
liquor  In  anti-saloon  territory,  and  ha  ai^ 
pealed  to  the  Appellate  Court,  where  the 
judgment  was  affirmed,  and  he  brings  error. 
Affirmed. 

John  A.  Bingham  and  B.  B.  Sporgeon,  fw 
plaintiff  In  error.  W.  H.  48(ead,  Atty.  QenJ, 
and  WiU  P.  Walker,  State's  Atty.  (Albert  * 
ICatbeny,  of  oonnad),  for  the  People. 

OARTWRIOHT,  J,  The  plaintiff  In  error, 
Fred  Steinhauer,  was  found  guilty  by  a  Jury, 
In  the  county  court  of  Fayette  county,  '6n  the 
first  and  second  counts  of  an  Information 
charging  him  with  sales  of  Intoxicating  liq- 
uor In  the  township  of  Vandalla,  which  was 
anti-saloon  territory,  and  the  court  sentenced 
him  to  imprisonment  In  the  county  jail  26 
days  and  to  pay  a  fine  of  $100  and  cost! 
The  Appellate  Court  for  the  Fourth  District 
affirmed  the  judgment 

The  first  ruling  of  the  county  conrt  com- 
plained of  Is  the  refusal  to  quash  the  Informa- 
tion. There  were  four  counts ;  but,  as  plain- 
tiff in  error  was  not  found  guilty  under  the 
third  and  fourth,  tiielr  averments  are  not  ma- 
terial. The  objection  made  to  the  first  and 
second  counts  .is  that  they  merely  charged  the 
plaintiff  In  error  with  selling  Intoxicating  liq> 
uor,  and  did  not  allege  a  delivery  of  the  liquor. 
To  allege  a  sale  la  to  allege  a  fact  Inclad- 
ing  all  such  acts  as  are  necessary  to  consti- 
tute a  sale.  It  was  not  necessary  to  allege 
eadi  step  of  the  process  by  which  a  sale 
might  be  completed. 

The  i^alptlff  In  error  lived  In  Vandalla, 
which  was  anti-saloon  territory,  and  kept  a 
saloon  In  Altamont  Be  took  orders  for 
whisky  In  Vandalla,  and  delivered  it  by  ex- 
press from  his  saloon  in  Altamont  to  the  pun 
chasers.  One  sale  was  made  to  Qnarleb 
Kurtz,  who  came  Into  a  car  In  Vandalla 
where  the  defendant  was  sitting  and  gave 
him  a  dollar,  telling  him  to  send  him  a  quart 


•For  otkar  eaan  see  suns  topic  and  Motion  ND)IBBR  in  Dws.  Dig.  *  Am.  Dig.  K«y  No.  Bsrlei  *  Rep'r  IndtMi 
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of  whisky,  aad  tbe  whisk;  was  delivered  by 
express.  ▲  second  sale  was  proved  liar  testi- 
mony 0f  Floyd  Miller,  and  when  he  was'  pro- 
dnced  as  a  witness  objection  was  made  to 
hJs  testifying,  on  the  gronnd  that  plaintiff 
in  error  had  no  notice  that  he  would  be  a 
vitneaa.  ^The  state's  attorney  had  famished 
to  the  attorneys  for  plalntlH  In  error  a  list 
of  witnesses  which  did  not  Include  tbe  nkme 
Of  Miller.  The^court  overruled  the  objection, 
iind  coui^  say  that .  the  defendant  was 
thereby  comiteUed  to  meet  the  testlnMmy  of 
Miller,  wlil<^  he  was  not  prepared  to  meet, 
and  they  say:  "This  sort  of  practice  should 
xtot  be  tolerated  by  courts  of  a  dvU  nation, 
as  It  savovs'  too  mndi  i>f  the  Spanish  Inquisi- 
tion, and  we  feel  should  be  promptly  and 
most  positively  condemned."  The  iHracttce  of 
allowing  a  witness  to  testify  whose  name 
does  not  appear  In  the  list  furnished  to  the 
a6cnsed'  has  not  been  r^rarded  in  a  llgtkt  So 
unfavorable;  but,  on  the  contrary;  it  has 
"been  held  by  this  court  ia  numerous  cases, 
begihning  in  1841  with  the  case  of  Gardner 
'V.  People,  3  Scam.  83,  that  the  prosecutor  Is 
not  restricted  to  the  witnesses  whose  names 
are  furnished,  and  even  in  the  most  serious 
mimes  it  ia  wlfUn  the  dlaoretlon  off  the  court 
.tfKftllow:  other  witnesses  to  testify.  The  sale 
to  dfiUer  waS'  not  denied  by  the  plaintiff  In 
error,  wKo  testified  in  his  own  behalf,  and 
there  Is  not  the  slightest  reason  to  suppose 
that  he  would  oi;  ^ould  hare  disputed  the 
fActifs  testified  to. by  Miller,  if  be  had  known 
.before  tb«k,  trial  tiiat  Miller  would  testify. 
3?he  court  was  rl^t  in  overruling  the  objec- 
.tlgn.  Miller  met  plaintiff  in  error  on  the 
street  1b  Vandalla,  and  told  him,  when  he 
jwent  to  Altamont,  to  send  him  a  half  a  gal- 
lon of  whisky.  The  whisky  was  received  by 
ekpross,  and  was  afterward  paid  for  by.  Mil- 
Ux.  The  guilt  of  ^efwdant  was  established, 
and  the  Jury  could  not  have  found  otherwise. 
It  is, argued,  however,  that  t;be  taking  of 
an  order  for  liquor  in  antl-salopn  territory, 
the  delivery  of  the  liquor  to,  an  express  com- 
pany in  saloon  territory,  and  the  receipt  of 
the  same  and  payment  therefor  by  the  pur- 
Chaser  in .  autl-saloon  territory,  ia  not  an 
iOffense  against  the  law.  If  it  is  not,  it  must 
be  because  section  13  of  the  local  option  law 
(Surd's  Bev.  St  1909,  c.  43,  f  37)  violates 
some  constitutional  provision  and  Is  void, 
since  that  i;9Ct4on' provides  that  the  taking 
«f  orders  4>r  the  making  of  agreements  in 
anti-saloon  territory  for  the  sale  or  delivery 
of  any  intoxicating  liquors  shall  be  held  to 
be-  an  unlawful  'Selling.  Counsel  do  not  point 
to  any  provlston  of  the  Ckinstitution  which 
is,  Tiplated  jtty  that  section,  but  devote  a 
Jengtl^y  argument  to  the  prcHWsltions  that  in 
ordinary  st^  the  title  does  not  pass  until 
iib^»  is  a  de^very,  unless  there  is  an  agree- 
ment-that  the  property^  is  to  remain  in  the 
.po8seifsi<)inK>f  the  vendor ;-  'that  even  then  the 
titl0  doe«  not  pass  uiUees  the  property  is  sep- 


arated from  the  bulk  of  otb|Sr  propeirty  of  the 
same  kind;  that  tn  this  case'  it;  was  nbt  in- 
tended that  th^  w&isky  shoi^d  remain  in  the 
possession  of*  the  vendor ;  and  that  conse- 
quently there,  was  no  completed  sale  until 
the  delivery  ixt  the  express  company,  whlcb 
took  place  in  saloon  territory. 

The  liquor  traffic  is  subject  to  such  police 
regulations  as  the  Legislature  may  pee  fit  to 
adopt,,,  and  it  cannot  be  doubted  that  it  Is 
wUhIn  the  power  of  the  Legislature  to  pro- 
hibit the  taking  of  orders  in  anti-saloon  ter- 
ritory for  the  sale  oi:  delivery  of  intoxicating 
Uquorsn  That  has  been  done  by  providing 
that  such  taking  of  orders  shall  constitute  an 
unlawful  selling  '^thln  the  meaning  of  the 
act  lii  the  case  of  an  ordinary  sale  of  per- 
sonal property  not;  regulated  by  statute,  and 
where  there  Is  .^o  be  a.  delivery  of  property 
pot  the  pur<^aser,  1^  there  is  no  agreement  aa 
to  the  place  of  delivery, or  what  shall  con- 
stitute a  delivery,  the  courts,  by  Judicial  eon- 
structlou,  hold  that  a  delivery  to  a.,co}pmon 
carrier  is  a  delivery  to.  the  purchpser ;  but 
it  Is  entirely  competent,  for  the  parties  to 
proyide  otherwise,  or  for  the  Legislature  to 
provide  by  statute  what,  j^ha^  be  a.  deli  very 
In  the  absence  of  an  agreement,  Section  13 
does  not' .define  or  create  an  Independent  of- 
fense (People  ▼.  Young,  237  ill.  196,  86  N. 
E.  589);  but  it  does  provide  that  trans- 
actions such  as '  were  proved  in  this  case 
shall  nmstltute  an  m>la,wful  gelling  of  in- 
toxicating liquor  wlthlu  antl-salpqn  terrU;ory. 
What  has  been  said  disposes  of  every  ques- 
tion raised  in  the  case. 

The  Judgment  of  the  A]n>ellate  Oottrt  Is 
affirmed. 

Judgment  affirmed.  ... 

(M7  111.  <2t) 

GLOBE  BBEWING  CX).  v.  AMBEICAN 

MALTING  OO. 
(Supreme  Court  of  Ulinois.    Dee.  21,  IdlO.) 

1.  Ckbtidbabi  d  85*)— OaotJHDS— BioHT  aw 
BtviEW— Surr— Amotjnt.  -    ■' 

Practice  Act  (Kurd's  Rev.  St.  1900,  c.  110) 
i  121,  which  limits  the  right  to  isaue-a  writ  of 
ceTtiontri '  in  actions  ex  contractu  and  '  cases 
sounding  in  damans  to  cases  in  which  the  Judg- 
ment, exclusive  of  costs,  sxceeds.  $1,OOQ,  applies 
only  to  the  judgment  in  the  trial  court,  and  not 
to  that  of  the  Appellate  Ciourt. 

[Ed.  Note.— For  otiier  cases,  see  Oertioraxi, 
Cent.  Dig.  |  50;   Dec.  Dig.  {  S5.»] 

2.  Sales  (§  84*)  —  Constbttotioii  —  Tnat  of 

PERF0Rl£ANCB--OFBaiATI0N. 

Where  a  contract  for  the  sale  of  15,000 
bushels  of  malt  was  entered  into,  providing  that 
it  should  be  shipped  as  ordered  during  the  sea- 
son ending  December  3l,  1006,  was  not  com- 
pleted, on  such  date,  and  neither  party  made  an 
offer  of  completion,  there  was  no  breach  on  ei- 
ther side,  as  it  Jjad  expired  by  its  terms. 

[EM.  Note.-t-for  other  Gases,  see  Sales,  Cent. 
Dig.  ii  234,  235;  Dec.  Dig.  |  8ft.*] 

3.  SaLXS    rt    84*J-T-C0WfBUC!n0K  — iMPtlSD 

Contract — Benewal. 

That. the  seller,  after  suoh  expixation,  ship- 
ped more  malt  at  the  agreed  price,  though  malt 
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had  advanced,  did-  not  oonstitnte  an  implied  le- 
newal  of  the  contract. 

[Bd.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  H  284,  285;  Dec  Dig.  |  84.»] 

4.  Sales  (j  Si*)— Cokstbvctioh  —  Tbbmina- 
TiON  OF  CoNTBAOx—EsTOPPM/— Waives. 
Where  the  seller  of  malt,  vhich  ^as  sold 
under  a  contract  that  provided  for  its  deliveiy 
as  ordered  during  the  season  ending  December 
SI,  1906,  filled  orders  at  thiit  price  after  Bucb 
date,  no  estoppel  or  waiver  arose  as  against 
the  seller,  precluding  him  from  asserting  a  ter- 
mination of  the  contract. 

[£}d.  Note. — FV>r  other  cases,  see  Sales,  Cent 
Dig.  8<  234»  235;  Dec  Dig.  i  S4.*] 

Certiorari  to  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Municipal  Court  of 
Chicago;  McKenzle  Oleland,  Judge.   ' 

Action  by  the  Olobe  Brewing  Cpmpany 
against  the  Axnerican  Malting  Company. 
FrcHn  a  Judgment  of  the  Appellate  Court,  re- 
TOBiiig  a  Judgment  for  defendant,,  plaintiff 
brings  certiorari'  Judgment  of  Appellate 
Court  reversed,  and  that  of  trial  court  af- 
firmed. 

Edmund  8.  Cnimnlngs,  for  plaintllf  In  er- 
ror. Frederic  E.  Von  Ammon  (Lackner,  Butz 
ft  Miller,  of  connsel),  for  defendant  In  error. 

DUNN,  J.  On  February  19,  iOOO,  the 
Globe  Brewing  Company  bougbt  of  the  Amer- 
ican Malting  Company  15,000  bushels  of  malt 
at  51  cents  a  bush^  to  be  shipped  as  or- 
dered during  the  season  ending  December  31, 
1906.  This  suit  was  brought  by  the  Globe 
Brewing  Company,  the  defendant  In  error, 
In  the  municipal  court  of  Chicago,  to  recov- 
er damages  for  a  failure  to  deliver  3,974 
bnsheki  of  malt  under  tbe  contract.  The  de- 
fendant, which  is  here  the  plalntifC  In  error, 
pleaded  the  general  Issue,  and  gave  notice  of 
a  set-off  of  $1,330.05  for  malt  delivered  un- 
der the  contract  A  trial  by  the  court  with- 
out a  jury  resulted  in  a  Judgment  In  favor 
of  the  plaintiff  In  error  for  the  amount  of 
its  set-off,  wbich  was  not  disputed.  The  Ap- 
pelate Court  reversed  the  Judgment,  and 
rendered  Judgment  in  favor  of  the  defendant 
In  error  for  $20.21,  being  the  amount  claimed 
by  it,  less  the  set-off  of  the  plaintiff  In  error, 
and  a  writ  of  certiorari  has  been  awarded 
to  bring  the  record  before  us  (or  review. 

The  facts  are  uitdlsputed;  the  evidence  be- 
ing wholly  documentary,  exc^t  the  testi- 
mony of  one  witness,  the  manager  of  the  de- 
fendant in  error,  who  testified  In  its  behalf. 
No  propositions  of  law  were  submitted  to 
the  court,  and  no  objections  were  made  to 
any  evidence;  but  at  the  close  of  the  evi- 
dence the  plaintiff  in  error  moved  to  strike 
out  all  the  evidence  and  find  the  Issues  in  Its 
favor.  Upon  the  bearing  of  such  motion  the 
court  found  the  Issues  for  the  plaintiff  in  er- 
ror. The  defendant  In  error  exceed,  and 
thns  the  question  was  presented  to  the  Ap- 
pellate Court,  and  Is  presented  here,  as  to 
whether  there  was  any  evidence  tending  to 


sustain  the  origloal  caqse  oif  action  de<dai;ed 
on  by  the  def^dant  in  error. 

In  March,  1905,  the  Globe  Brewing  Com- 
pany had  purchased  of  the  American  Malt- 
ing Company  40,000  bushels  of  malt  at  49 
cents  a  bushel,  to  be  shipped  as  ordered  by 
Marcb  15,  1906.  After  the  contract  of  Feb- 
ruary 19,  1906,  the  defendant  In  error  con- 
tinued to  order  and  the  plaintiff  In  error  to 
deliver  malt  under  the  previous  contract  un- 
til Atigust,  1906,  when-  the  delivery  of  the 
entire  40,000  bushels  was  .completed,  and  no 
malt  was  ordered  or  delivered  under  the  new 
contract  until  S^tember,  1906.  After  that 
time  deliveries  were  nuide  under  the  new  con- 
tract upon  the  orders  of  the  defendant  In 
error;  but  on  December  81,  1906  (the  date  of 
the  expiration  of  the  contract),  there  re- 
mained undelivered  8,900  bushels  of  the  16,- 
000  bushels  sold,  and  the  price  of  malt  bad 
advanced  to  76  cents  or  ^  cents  a  bushel, 
^e  defendant  In  error  continued  to  order 
malt  after  the  expiration  of  the  contract, 
t^nd  during  the  months  of  January,  Fd;>m- 
ary,  and  March,  1907,  the  plaintiff  In  error 
delivered  the  malt  at,U>e  price  of  61  cents 
until  March  14^  1907,  when  It  notified  de- 
fendant in  error  that,  tlie  contract  having 
expired,  the  balance  remaining  undelivered 
had  been  canceled.  The  market  price  of 
naalt  was  then  between  86  and  90  cents  a 
bushel,  and  the  quantity  of  malt  remaining 
undelivered '  was  3,974  bushels. 
'It  Is  suggested  on  behalf  of  the  defendant 
In  error  that  the  proviso  In  sectl<m  121  of 
ibo  practice  act  (Hurd's  Rev.  St  1909,  c. 
110)  limits  the  rlg^t  to  Issue  a  writ  of  cer- 
tiorari In  actions  ex  contractu  and  cases 
sounding  In  damages  to  cases  In  which  the 
Judgment,  exclusive  of  costs,  exceeds  $1,000. 
The  Judgment  of  the  Ainpellate  Court  Is  us- 
ually for  costs,  only,  and  the  proviso  In  see- 
tloD  121  refers^  not  to  the  Judgment  of  that 
court,  but  to  the  Judgment  of  the  trial  court. 

After  December  31,  1906,  the  plaintiff  In 
wroriuot  having  tendered  the  undelivered 
portion  of  the  malt  and  the  def aidant  In  er- 
ror not  having  demanded  Its  deliv^y,  the 
contract  between  them  was  by  its  terms  at 
aa  'Cnd,  and  neither  party  bad  any  claim 
against  the  other  for  Its  breach.  No  con- 
tract existed  betjween  them,  and  their  rela- 
tion to  one  another  was  the'  same  as  U  none 
ever  had  existed.  If  any  liability  afterward 
arose  from  one  to  the  other.  It  must  have 
arisen  out  of  an  express  or  Implied  contract 
afterward  made.  It  Is  the  position  of  coim- 
sel  for  the  defendant  In  error  that  upon  the 
expiration  of  the  Slst  day  of  December  with- 
out the  delivery  of  the  malt  the  plaintiff  in 
error  had  an  election  to  treat  the  contract 
as  broken  and  sue  for  damages,  or  to  waive 
the  time  limit  fixed  for  delivery  and  continue 
to  regard  tSie  contract  In  force.  No  such 
right  of  election  existed.  There  had  been  no 
breach  of  the  contract  for  which  the  plaln- 
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tiff  In  error  conld  sae,  and  it  could  not,  at 
Its  option,  continue  In  force  a  contract  wbich 
bad  expired  by  Its  terms.  The  time  of  de- 
livery was  not  a  provision  inserted  for  tbe 
benefit  of  either  party,  but  was  an  essential 
part  of  the  contract,  equally  binding  upon 
and  for  tbe  benefit  of  either  party.  Neither 
party  can  be  regarded  as  in  default,  because 
neither  party  had  tendered  performance. 
The  fact  that  tbe  plaintiff  in  error,  after  tbe 
expiration  of  the  contract,  filled  an  order  of 
tbe  defendant  in  error  for  malt  at  the  price 
fixed  in  tbe  contract,  has  no  tendency  to 
prove  a  new  contract  to  deliver  the  remain- 
der of  tbe  malt  Such  new  contract  must 
have  a  consideration.  Ibe  time  for  tbe  per- 
formance of  the  original  contract  having; 
passed,  tbe  plaintiff  in  error  was  at  liberty 
to  refuse  to  deliver  any  more  malt,  or  to  de- 
liver all  that  remained  of  the  15,000  bushels, 
or  such  part  as  It  saw  fit.  The  plaintiff  in 
error  was  not  bound  by  the  filling  of  any  or- 
der, or  the  defendant  In  error  by  the  giving 
of  any  order,  beyond  the  amount  of  such  or- 
der. 

Tbe  doctrine  of  waiver  bas  little  or  no 
application  to  tbe  facta  of  this  case,  and  the 
doctrine  of  estoppel  none  at  all.  In  the  case 
of  executory  contracts,  if,  after  the  time 
limited  for  performance,  one  party  induces 
tbe  otber  to  go  on  and  perform  or  accepts 
performance,  the  party  so  inducing  or  sc- 
enting performance  will  be  held  to  perform- 
ance on  his  part.  Sucb  Is  the  character  of 
the  cases  cited  on  behalf  of  the  defendant  in 
error,  but  such  is  not  tills  case.  The  plain- 
tiff in  error  did  not  induce  tbe  defendant 
in  error  to  continue  in  the  performance  of 
its  contract,  and  was  under  no  obligation  to 
continue  performance  on  its  part,  at  the  re- 
quest of  tbe  diefendant  in  error,  longer  tban 
It  saw  fit. 

The  set-off  of  the  plaintiff  fn  error  having 
been  admitted  in  the  trial  court,  and  there 
being  no  evidence  to  sustain  the  cause  of  ac- 
tion of  tbe  defendant  in  error,  the  judgment 
of  the  municipal  court  was  rightly  rendered 
in  favor  of  the  plaintiff  In  error,  and  the 
Appellate  Court  erfed  in  reversing  it.  The 
judgment  of  the  Appellate  Court  will  there- 
fore be  reversed,  and  that  of  the  municipal 
court  aflirmed. 

Judgment  reversed. 

CM7    111.    402) 

PBOPIiB  ex  rel.  CITY  OP  DANVILLE  et  al. 

V.  FOX,  Town  Collector. 

(Supreme  Court  of  Illinois.    Dec.  21,  1910.) 

1.  CONSTrruTioNAL  Law  (§  46*)— Detebmina- 

TION    OF    CoNSTITaTlONAL    QUESTIONB  —  NE- 

OESsiTT  OF  Determination. 

Where  a  tax  collector  pursuant  to  the  first 
proviso  of  tbe  Road  and  Bridge  Act  (Kurd's 
Rev.  St.  1909,  c.  121)  §  16,  has  paid  to  a  city 
one-balf  of  tbe  tax  collected  for  road  and  bridge 
purposes  on  property  bring  within  the  city  as 
authorized  by  sections  13  and  14,  and  the  city 


seeks  to  enforce  payment  to  It  of  the  balance  of 
the  tax,  as  authorized  by  the  third  proviso  of 
section  16,  requiring  the  whole  tax  on  property 
within  the  limit  of  cities  of  20,000  inhabitants 
or  Over  to  be  paid  to  the  treasurer  of  the  city 
for  city  purooses,  the  validity  of  Uie  first  pro- 
viso o{,  section  16  is  not  involved. 

[Bd.  Note. — ^For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  JS  43-45;   Dec.  Dig.  i  46.*] 

2.  CoNBTiTUTiONAi,  Law  (i  208*)— Class  Leg- 
islation—Disposition OF  Taxes. 

The  third  proviso  of  Boad  and  Bridge  Act 
(Hurd's  Bev.  St.  1909  c.  121)  {  16,  requiring 
all  taxes  levied  and  collected  for  road  and  bridge 
purposes  under  sections  13  and  14,  on  property 
within  cities  of  20,000  inhabitants  or  upwards 
to  be  paid  to  the  treasurer  of  the  city  for  city 
purposes  while  the  first  proviso  of  section  16  re- 
qOireB  a  half  of  tbe  tax  to  be  paid  to  the  city 
for  road  and  bridge  purposes,  is  unconstitutional 
as  class  legislation. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  H  64&-«77;  Dec.  Dig.  I 
208.*] 

3.  Statutes  (|  79*)— Special  or  Local  Laws 
— Obart  of  Special  Privileges  and  Ik- 

1CUNITIE8.  ,         .. 

The  third  proviso  of  Road  and  Bridge  Act 
(Hurd's  Rev.  St.  1909,  c.  121)  f  16,  requiring 
all  taxes  levied  and  collected  for  road  and  bridge 
purposes  under  sections  13  and  14  on  property 
within  the  limits  of  cities  of  20,000  inhabitants 
or  upwards  to  be  paid  to  the  city  treasurer  for 
city  purposes,  while  the  first  proviso  of  section 
16  requires  one-half  of  such  tax  to  be  paid  to 
the  treasurer  of  the  city  for  the  improvement 
of   roads,   streets,  and    bridges,   is  violative  of 


exclusive  privilege  or  itamunity,  since  the  clas- 
sification 18  arbitrary  and  discriminates  against 
cities  of  less  than  20.000  inhabitants  and  against 
towns  or  villages  of  any  population. 

[EM.    Note.— For   other   cases,    see    Statutes, 
Cent.  Dig.  {§  84,  86;    Dec.  Dig.  {  79.*] 
4.  Highways   (S  149*)  —  Highway  Taxes  — 

Disposition  of  Psoobeds— Statdtoky  Peo- 

vibiohb.  ,  j,     »>     ,       . 

As  applied  to  a  tax  levy  under  Boad  ana 
Bridge  Act  (Hurd's  Bev.  St  1900.  c.  121)  J  14, 
on  account  of  contingencies  outside  the  limite 
of  a  city  included  in  part  in  the  town,  the  third 
proviso  of  section  16,  requiring  the  payment  of 
the  entire  tax  on  property  within  the  limits  of 
cities  of  twenty  thousand  inhabitants  or  over, 
to  be  paid  to  the  city  treasurer  for  city  pur- 
poses, IS  invalid  as  a  diversion  of  the  tax  from 
the  purposes  for  which  it  was  levied. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  S  149.*] 

Appeal  from  Circuit  Court,  Vermilion 
County ;  W.  B.  Scholfleld,  Judge. 

Petition  by  tbe  People,  on  the  relation  of 
tbe  City  of  Danville  and  another,  for  man- 
damus to  William  H.  Fox,  Town  Collector. 
From  a  Judgment  for  petitioners  on  demur- 
rer, the  defendant  appeals.  Beversed  and 
remanded,  with  directions. 

Bearick  &  Meeks,  for  appellant  J.  B. 
Mann,  for  appellees. 

FABMER,  J.  The  people,  on  the  relation 
of  tbe  city  of  Danville  and  John  F.  Ridge. 
treasurer  of  said  city,  filed  a  petition  In  the 
circuit  court  of  Vermilion  county,  at  the 
May  term,  1910,  for  a  writ  of  mandamus  di- 
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rected  to  WUliam  H.  Fox,  collector  for  the 
town  of  DanvlUe,  commanding  him  to  pay 
over  to  the  said  John  F.  Ridge,  for  the  ose 
of  said  city,  the  sum  of  ^6,402.-89,  which 
was  collected  by  him  on  account  of  taxes 
levied  in  the  year  1909  for  road  and  bridge 
purposes  on  property  sitoated  within  the  cor> 
porate  limits  of  said  dty  of  Danville,  said 
■am  being  the  balance  In  his  hands  after  de- 
ducting his  commission  or  fees  for  collect- 
ing the  same.  The  petition  alleges  that  the 
commissioners  of  highways  of  the  town  of 
Danville  in  September,  1909,  levied  under 
section  13  of  the  road  and  bridge  act  (Hurd's 
Rev.  Bt  1909,  c.  121)  a  tax  of  36  cents  on  the 
$100  for  road  and  bridge  purposes  on  all  tax- 
able property  In  said  town,  and  under  sec- 
tion 14  of  said  act  a  tax  of  25  cents  on  the 
$100  to  meet  certain  contingencies  specified 
In  the  levy  which  existed  in  said  town  out- 
side the  limits  of  the  city  of  Danville.  The 
petition  alleges  that  there  has  been  collected 
on  account  of  the  levy  under  section  13  of 
said  act  the  sum  of  $19,360.78  and  on  account 
of  the  levy  under  section  14  the  sum  of  $13,- 
445,  out  of  which  sums  Collected  the  said 
collector  has  paid  to  the  city  $16,402.89;  that 
there  is  still  In  the  hands  of  said  collector 
the  sum  of  $16,402.89,  which  he  refuses  to 
pay  over  to  said  city  treasurer.  The  peti- 
tion farther  alleges  that  pursuant  to  an  or- 
dinance passed  by  the  city  council  in  1907 
a  census  of  the  dty  of  Danville  was  taken 
which  showed  the  number  of 'Inhabitants  to 
be  29,485,  and  that  on  July  1,  1909,  the  city 
contained  more  than  20,000  lnl)abltants.  The 
defendant  demurred  to  the  petition.  The 
court  overruled  the  demurrer,  and,  defendant 
electing  to  stand  by  his  demurrer,  judgment 
was  rendered  and  the  writ  ordered  to  issue. 
The  case  has  been  brought  to  this  court  by 
appeal. 

The  question  presented  by  this  record  is, 
Is  the  city  of  Danville  entitled  to  all  of  the 
road  and  bridge  taxes  levied  and  collected 
upon  property  within  the  corporate  limits  of 
the  city  imder  both  sections  13  and  14  of 
the  road  and  bridge  act?  The  first  proviso 
of  section  16  of  said  act  requires  one-half  of 
the  tax  collected  for  road  and  bridge  purpos- 
es under  sections  13  and  14  on  property  ly- 
ing within  an  Incorporated  village,  town,  or 
dty  in  which  the  streets  are  under  the  care 
of  the  corporation  shall  be  paid  .to  the  treas- 
urer of  said  village,  town,  or  city,  to  be  ap- 
propriated to  the  improvement  of  roads, 
streets,  and  bridges,  either  within  or  with- 
out the  village,  town,  or  dty,  and  within  the 
township,  under  direction  of  the  corporate 
authorities  of  such  village,  town,  or  city. 
The  third  proviso  requires  all  taxes  levied 
and  collected  for  road  and  bridge  purposes 
under  sections  13  and  14  on  property  within 
the  limits  of  cities  of  20,000  Inhabitants  or 
upwards  shall  be  paid  over  to  the  treasurer 
6f  said  city  for  dty  purposes.  The  tax  au- 
thorized to  be  levied  under  section  18  is  a 


I  tax  for  road  and  bridge  purposes,  and  for 
the  payment  of  any  outstanding  orders,  and 
cannot  exceed  36  cents  on  each  $100.  The 
tax  authorized  under  section  14  Is  a  sum 
in  addition  to  that  authorized  under  section 
13  in  view  of  8(»ne  contingency,  and  cannot 
exceed  25  cents  on  the  $100.  The  maximum 
levy  under  both  sections  was  made  in  this 
case.  The  levy  under  section  14  was  made 
on  account  of  contingencies  outside  the  city 
limits  of  the  dty  of  Danville. 

Counsel  have  in  their  brief  and  argument 
attacked  the  constitutionality  of  both  the 
first  and  third  provisos  to  section  16  referred 
to,  but  the  only  question  Involved  here  is 
the  right  of  the  dty  oC  Danville  to  all  of 
the 'road  and  bridge  tax  levied  and  collected 
upon  property  within  the  city  limits  because 
Its  population  exceeds  20,000. ,  Its  right  to 
one-half  of  the  tax  collected  to  not  involved, 
for  it  appears  from  the  averments  of  the 
petition  that  one-half  ct  said  tax  has  already 
been  paid  to  and  received  by  the  dty  treas- 
urer of  said  dty.  That  amount  It  was  en- 
titled to  if  the  first  proviso  of  section  16  is 
valid,  and  that  is  all  it  was  entitled  to  under 
that  proviso.  The  dty,  having  received  all 
it  could  claim  under  said  proviso,  is  not  by 
the  petition  in  this  case  seeking  to  enforce 
any  rights  thereunder,  but  It  to  attempting 
to  compel  the  payment  to  it  of  the  other  half 
of  said  tax  under  the  third  proviso  to  section 
16.  If  the  classification  therein  made  can- 
not be  sustained,  then  the  city  of  Danville 
has  already  received,  all  it  could  be  entitled 
to  under  the  first  proviso  to  section  16.  If 
the  third  proviso  to  said  section  16  is  invalid 
for  any  reason,  the  city  was  not  entitled  to 
the  money  it  was  seeking  to  obtain,  and  in  . 
that  event  the  demurrer  should  have  been 
sustained. 

The  constitutionality  of  said  third  proviso 
has  never  been  directly  presented  to  thto 
court  for  determination.  In  Peoria  &  Pekin 
Union  Railway  Co.  v.  People,  144  111.  458,  33 
N.  E.  873,  the  validity  of  the  third  proviso 
to  section  i0  was  not  involved.  That  case 
arose  upon  an  objection  by  the  railway  com- 
pany to  Judgment  for  the  road  and  bridge 
tax  levied  under  section  13 .  In  the  town  of 
Peoria,  which  includes  the  city  of  Peoria, 
and  it  was  contended  that  the  law  authoriz- 
ing the  levy  by  the  commissioners  of  a  road 
and  bridge  tax  .upon  property  within  the  lim- 
its of  an  Incorporated  city  was  invalid.  The 
tax  levied  had  not  been  collected,  and  the 
validity  of  the  third  proviso  to  section  16 
was  not  directly  raised.  It  was  contended 
by  the  railway  company  that  the  law  at- 
tempted to  confer  power  upon  the  highway 
commlssiooers  to  levy  a  tax  for  city  purpos- 
es. The  contention  was  not  sustained,  and 
the  court,  in  discussing  the  question,  referred 
to  the  provisos  of  section  16  as  to  what  was 
to  be  done  with  the  tax  when  collected  un- 
der both  sections  13  and  14.    The  first  pro-' 

vlso  to  section  16  was  the  same  then  as  lt.> 
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la  nov,  and  the  third  proTiso  differed  from 
the  present  proviso  only  In  that  the  popula- 
tion of  cities  to  which  all  the  tax  was  re- 
quired to  be  paid  was  fixed  at  85,000,  instead 
of  20,000.  The  court  did  not  attempt  to  pass 
upon  the  validity  of  the  third  proviso,  but, 
answering  the  contentions  of  the  railway 
company,  said,  as  the  city  of  Peoria  had 
over  35,000  population,  all  tlie  road  and 
bridge  tax  collected  In  the  city  "would  be 
controlled  by  the  last  proviso  of  section  16, 
If  valid."  That  case,  therefore.  Is  not,  and 
was  not  Intended  to  be,  an  adjudication  of 
the  validity  of  the  third  proviso  to  section 
16.  Objections  by  the  same  railway  to  a 
tax  levied  under  sections  13  and  14  were 
considered  by  this  court  tn  People  v.  Pebrla 
&  Pekln  Union  Railway  Ck>.,  232  lU.  540,  552, 
83  N.  B.  1054,  1058,  and  it  was  there  held 
that  the  commissioners  of  highways  have  no 
authority  to  levy  a  tax  for  a  contingency  oc- 
curring in  an  incorporated  city  or  village; 
that  such  tax  is  authorized  to  be  levied  upon 
property  within  the  limits  of  a  city  or  vil- 
lage, but  the  commissioners  cannot  levy  a 
greater  amount  on  account  of  a  contingency 
than  is  necessitated  by  the  emergency,  and 
In  levying  such  tax  only  snchcontingendee 
as  exist  outside  the  corporate  limits  of  cities 
and  villages  can  be  considered  by  the  com- 
missioners. Section  14  was  held  valid,  but 
the  validity  of  the  proviso  to  section  16  was 
not  considered  or  determined.  The  court 
said:  "The  question  whether  at  not  the  Leg- 
islature may  properly  require  the  money  rais- 
ed for  such  purpose  within  the  dty,  to  be 
paid.  In  whole  or  to  part,  into  the  treasury 
of  that  dty,  is  not  presented  by  this  record. 
Whether  the  last  proviso  of  section  16,  supra, 
can  be  enforced  with  reference  to  a  tax  lev- 
ied to  meet  a  conttogency  arising  outside  the 
city,  we  do  not  now  determine."  As  the  va- 
lidity of  the  third  proviso  to  section  16  has 
not  heretofore  been  passed  upon  by  this 
court.  It  Is  open  for  our  consideration  In  this 
case,  and  It  Is  here  directly  raised. 

It  Is  Insisted  that  the  proviso  for  ttie  pay- 
ment of  all  of  said  tax  only  to  cities  of  20,000 
population  or  upward  Is  unconstitutional  as 
class  legislation,  and  that  It  violates  tiie 
constitutional  prohibition  against  the  pas- 
sage of  any  local  or  special  law  grafting  to 
any  corporation,  association,  or  Individual 
any  special  or  exclusive  privilege  or  Immu- 
nity. In  our  opinion  the  objection  Is  well 
taken.  We  are  unable  to  see  any  reasonable 
basis  for  the  classification  made  by  said  pro- 
viso. The  Legislature  may  classify  cities 
and  enact  laws  applicable  to  such  dtles  ac- 
cording to  their  classification,  bat  the  classi- 
fication cannot  be  an  arbitrary  one.  There 
must  be  some  reason  for  the  classification, 
based  upon  differences  In  drcnmstances  or 
condition  that  will  jnstlfy  it.  What  reason, 
withto  the  meantog  of  the  role,  can  there 
be  for  directing  that  where  a  dty  has  20,000 
Inhabitants  or  upwards  all  the  tax  levied 


and  collected  under  sections  18  and  14  shall 
be  paid  Into  Its  treasury  for  city  purposes, 
but  as  to  cities  having  a  population  of  19,- 
900,  or  any  number  less  than  20,0Q0,  only 
one-half  of  said  tax  shall  be  paid  to  the 
city  treasurer,  and  that  to  be  appropriated 
to  the  improvement  of  roads,  streets,  and 
bridges  either  within  or  without  the  dty, 
village,  or  town  and  wltMn  the  township,  un- 
der the  direction  of  the  corporate  authorities 
of  the  village,  town,  or  city?  It  seems  plain 
the  classification  Is  arbitrary,  and  Is  based 
upon  no  reasonable  difference  between  dties 
sought  to  be  favored  and  dties  denied  the 
benefits  of  the  provision.  Again,  It  Is  an 
unauthorized  discrimination  In  favor  of  cities 
against  villages  and  towns  having  an  equal 
or  greater  population.  An  tocorporated  vil- 
lage or  town  which  has  attained  a  popula- 
tion of  20,000  or  upwards  Is  charged  with 
the  burden  of  maintaining  Its  streets,  alleys, 
and  bridges  just  the  same  as  a  dty  that 
has  attained  that  population,  and,  if  the  Leg- 
islature has  authority  to  grant  a  CU7  the 
right  to  receive  and  control  the  expenditure 
of  all  the  tax  levied  and  collected  under  sec- 
tions 13  and  14  on  property  within  Its  lim- 
its, we  see  no  reason  why  the  same  privilege 
should  not  be  granted  a  village  or  town  un- 
der like  drcnmstances  and  similarly  situated. 
While,  as  we  have  said.  It  Is  competent  for 
the  legislature  to  dasslfy  dtles  for  govern- 
mental purposes  and  to  enact  laws  applica- 
ble to  such  class,  this  authority  is  not  abso-. 
lute,  but  Is  subject  to  constitutional  restric- 
tions. "There  must  be  some  reasonable  rela- 
tion between  the  situation  of  municipalities 
dasslfied  and  the  purposes  end  objects  to 
be  attained.  There  must  be  something,  in 
the  nature  of  things,  which  In  some  reason- 
able degree  accounts  for  the  division  Into 
classes."  People  v.  Knopf,  183  111.  410,  56 
N.  E.  155.  Unless  there  be  some  substantial 
reason,  based  upon  differences  In  circum- 
stiinces  or  conditions,  which  will  Jnstlfy  the 
classification,  the  exduslon  of  villages  and 
towns  from  the  benefits  to  be  derived  from 
the  control  of  the  expenditure  of  all  the  tax 
collected  under  sections  13  and  14  Is  a  grant 
of  a  special  privilege  to  the  cities  Included 
within  the  class  and  Is  to  violation  of  section 
22  of  article  4  of  the  Constitution,  which 
prohibits  the  passage  of  local  or  special  laws 
granting  to  any  corporation,  association,  or 
Individual  any  special  or  exclusive  privilege 
or  Immunity.  That  villages  and  towns  may 
avail  themselves  of  the  benefits  of  said  third 
proviso  by  becoming  dtles  Is  no  answer  to 
the  objection  that  It  confers  spedal  priv- 
ileges upon  dtles  which  are  denied  to  other 
munldpal  corporations  similarly  situated. 
The  fact  that  a  municipality  has  adopted  the 
form  of  government  provided  for  dtles  af- 
fords no  reasonable  basis  for  conferring  up- 
on It  benefits  and  privileges  withheld  from 
villages  of  equal  population,  and  differing 
from  dtles  only  to  that  they  have  not 
thought- proper  or  desirable  to  tocorporete  as 
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dtles.  TMs  la  not  fn  conflict  wltb  the  ml* 
annoanced  In  cases  sustaining  acts  of  tbe 
Leglslatnre  which  are  to  ai^ly  only  to  mu- 
nicipalities adopting  them. 

There  Is  another  reason  In  this  case  which 
will  not  arise  In  all  cases,  but  will  In  many, 
that  we  think  requires  the  proviso  to  be 
held  Invalid-  The  dty  of  Danville  is  sit- 
uated XKirtly  in  Danville  township  and  part- 
ly In  Newell  township.  The  tax  the  dty  Is 
attempting  to  obtain  was  lefvled  by  the  com- 
missioners of  highways  of  Danville '  town- 
ship and  for  the  purpose  of  meeting  exi>enses 
required  by  contingencies  that  had  occurred 
In  said  township  outside  the  city  limits.  No 
authority  exists  for  the  commlaslonara  levy- 
ing a  greater  sum  under  section  14  than  Is 
necessitated  by  the  conttng»icy.  People  v. 
Peoria  &  Pekln  Union  Railway  Co.,  supra. 
Upon  what  prlndple,  then,  may  the  Legis- 
lature, after  authorizing  the  levy  and  limit- 
ing It  to  the  amount  necessitated  by  the 
emergency,  direct  a  diversion  of  a  part  of  It 
from  the  purposes  for  which  it  was  levied 
by  authorizing  Its  expenditure  for  some  oth- 
er purpose?  If  that  may  be  done,  then  in 
this  case  a  large  sum  of  money  levied  to 
meet  contlngendes  may  be  appropriated  to 
and  expended'  for  entirely  different  pur- 
poses, and  part  or  all  of  It  may  be  expended 
(m  roads,  streets,  and  bridges  in  that  part 
of  the  city  of  Danville  lying  In  Newell  town- 
ship. It  needs  no  argniment  to  show  that  the 
Legislature  never  Intended  such  results,  but. 
If  it  did,  it  had  no  constitutional  power  to 
enact  laws  to  produce  such  results. 

In  our  opinion  proviso  3  of  section  16  is 
unconstitutional  and  void,  and  the  court 
erred  In  not  sustaining  the  demurrer  to  the 
petition.  The  judgment  is  therefore  reversed 
and  the  cause  remanded  to  the  circuit  court, 
with  directions  to  sustain  the  demurrer  and 
dismiss  the  petition. 

Reversed  cuid  remanded,  with  directions. 


047  nt  410) 

PEOPLE  ex  rel.  OWEN  v.  DUNN. 
(Sopieme  Court  of  lUlDois.    Dec.  21.  1910.) 

.1.  DBAINS    (I   83*)— AnORIOHAL    ASSBSSMEHn 

— JiTBisDicTioN  OF  Court— Nonresident. 
Where  the  name  of  a  nonresident  owner  of 
land  within  a  drainage  district  was  not  con- 
tained in  the  affidavit  of  nonresident  landown- 
ers filed  by  the  commissioners  with  the  petition 
for  an  additional  assessment  for  work  and  le- 
pairs,  nor  in  the  affidavit  of  nonresident  land- 
owners filed  when  the  time  for  hearine  on  the 
report  of  the  assessment  roll  was  flzed,  nor  in 
the  assessment  roll,  the  land  belonging  to  such 
owner  being  described  in  such  affidavits  and  in 
the  assessment  roll  as  the  property  of  the  own- 
er's father,  who  died  in  1876,  the  court  had  no 
jnrisdiction  of  him,  and  could  not  confirm  the 
assessment  against  bis  land,  nor  render  judg- 
ment against  it  and  order  the  land  sold  for  non- 
payment of  the  assessment 

[Ed.  Note. — ^or  other  cases,  see  Drains,  Cent 
Dig.  fi  70-88;    Dec.  Dig.  (  fe.*] 


2.  NAXXS  (I  8*>— MiDDIX  NAItB-lRITIAU. 

The  law  recognizes  only  one  Chriatiaa 
name,  and  a  middle  name  or  initial  is  not  ma- 
terial in  any  legal  proceeding. 

[Ed.  Note.— For  other  cases,  see  Names,  Cent. 
Dig.  I  2;  Dec.  Dig.  8  3.*] 

3.  COUBTS  (}  39*)— JUBISDIOnON— Rbcitam  in 
RXCOBD. 

Where  it  appears  from  the  record  of  a  pro- 
ceeding that  a  nonresident  was  not  a  party  to 
it.  so  that  the  conrt  had  no  jurisdiction  over 
him,  a  finding  of  the  court  that  it  has  jurisdic- 
tion is  overcome. 

[Ed.  Note.— For  other  cases,  see  Conrts,  Cent. 
Dig.  If  162-156;    Dec.  Dig.  i  39.*} 

Appeal  from  Iroquois  County  Court;  John 
H.  Oillan,  Judge. 

Action  by  the  People,  on  relation  of  James 
E.  Owen,  against  Wilmer  H.  Dunn.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded,  with  directions. 

J.  W.  Kem  and  C.  O.  Hirschl,  for  ai^>ellant. 
John  P.  Pallissard,  State's  Atty.,  and  A.  F. 
Goodyear,  for  appellee. 

FARMEOK,  J.  At  the  June  term,  1910,  of 
the  county  court  of  Iroquois  county,  the 
county  collector  made  application  for  judg- 
ment and  order  of  sale  against  the  lands  of 
Wilmer  H.  Dunn,  appellant,  for  delinquent 
drainage  tax  due  Crescent  Drainage  District 
No.  1.  Said  drainage  district  was  organized 
several  years  ago  under  the  levee  act,  and 
the  taxes  for  which  judgment  was  sotight 
were  assessed  against  the  lands  under  an  or- 
der of  the  county  court  for  an  additional  as- 
sessment of  the  lands  of  the  district  for  addi- 
tional work  and  repairs.  The  commissioners 
of  the  district  presented  a  petition  to  the 
county  court  July  22,  1907,  representing  that 
it  was  necessary  to  do  certain  additional 
work  in  said  Crescent  Drainage  District  No. 
1  and  to  make  certain  repairs  therein,  and 
that  there  were  no  funds  on  hand  wltb 
whicb  to  do  the  work  and  make  the  repairs. 
The  petition  averred  that  $26,000  would  be 
required  for  the  additional  work,  and  pray- 
ed an  order  directing  said  sum  to  be  levied 
on  the  lands  of  the  district  benefited  thereby 
for  that  purpose.  August  8,  1907,  was  fixed 
by  the  conrt  as  the  date  for  the  hearing  up- 
on said  petition.  At  the  time  the  petition 
was  presented  to  the  court  and  filed  therein 
the  commissioners  presented  an  affidavit, 
sworn  to  by  all  three  of  them,  setting  out 
the  names  of  all  persons  said  to  be  nonresi- 
dent owners  of  lands  In  said  district,  wltb 
the  places  of  their  residence  and  addresses. 
This  affidavit  was  sworn  to  by  the  cominls- 
siooers  on  the  29th  day  of  June,  but  was  not 
fUed  untU  the  22d  day  of  July  foIlowlng,^ 
which,  as  we  have  said,  was  the  date  the  peti- 
tion was  presented  to  and  filed  in  the  court. 
The  derk's  certificate  states  that  within 
three  days  after  the  first  publication  of  no- 
tice to  nonresident  owners,  a  copy  of  whlcb 
publication  was  appended  to  the  certificate, 
he  mailed  a  copy  thereof  to  each  of  the  per* 
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Bona  named  In  the  affidavit,  directed  to  their 
respective  places  of  residence  as  stated  there- 
in. On  the  day  of  tbe  hearing  under  the 
petition  the  court  entered  an  order  finding 
that  It  bad  jurisdiction  of  tbe  nonresident 
owners  by  due  publication  and  mailing  copies 
in  the  manner  required  by  law,  and  entered 
on  order  granting  the  prayer  of  the  petition. 
Subsequently  the  commissioners  reported  to 
tbe  court  they  had  procured  the  right  of 
way  for  the  work  proposed  to  he  done,  and 
on  April  14,  1909,  the  court  ordered  the  as- 
sessment made  by  a  Jiury,  for  the  reason  that 
all  tbe  commissioners  were  landowners  in 
the  district  The  jury  impaneled  under  the 
order  returned  an  assessment  roll  May  19, 
1909,  and  May  SI,  1909,  was  fixed  as  the 
time  for  hearing  objections  thereto  and  no- 
tice ordered  given  of  said  hearing.  On  tbe 
day  the  assessment  roll  was  returned  by  tbe 
jury.  May  19,  1909,  the  commissioners  filed 
.■\n  affidavit  setting  out  tbe  names  of  all  per- 
sons stated  therein  to  be  nonresident  owners 
of  llind  in  said  district,  giving  their  places 
of  residence  and  addresses,  and  publication 
was  made  as  to  them.  Tbe  hearing  of  objec- 
tions to  the  assessment  roll  was  continued 
from  time  to  time  until  June  16,  1909,  when 
it  was  approved  and  confirmed  l>y  the  court. 
Appellant  refused  to  pay  tbe  assessment 
against  his  lands,  and  objected  to  judgment 
and  order  of  sale  being  entered,  on  tbe 
ground  tbat  the  court  had  no  jurisdiction  to 
order  the  assessment  made,  and  to  confirm 
the  same  after  it  was  made.  The  objections 
were  overruled,  and  judgment  was  rendered 
as  prayed  by  the  collector,  from  which  this 
appeal  is  prosecuted. 

Tbe  claim  of  want  of  jurisdiction  of  the 
'County  court  is  based  upon  two  grounds: 
First,  that  tbe  affidavit  as  to  nonresident 
landowners,  filed  when  the  petition  for  tbe 
additional  assessment  was  filed,  July  22, 
1907,  was  sworn  to  by  the  commissioners  on 
the  29th  day  of  June  preceding,  and  publica- 
tion thereunder  was  unauthorized;  second, 
that  in  neither  of  the  affidavits  as  to  nonresi- 
dent landowners  was  the  name  of  appellant 
given  as  a  landowner  In  the  district,  and 
that  no  notice  of  the  proceeding  at  any  stage 
was  mailed  to  blm  by  the  clerk. 

We  do  not  find  it  necessary  to  consider 
the  first  contention.  Appellant  was  never  at 
any  time  made  a  party  to  the  proceeding  or 
notified  of  the  filing  of  the  petition,  the  bear- 
ing thereon,  or  of  any  subsequent  action  of 
the  court,  Including  the  bearing  upon  the 
report  of  the  assessment  roll  by  tbe  jury  and 
its  confirmation  by  the  court.  The  only  place 
In  the  record  and  files  of  the  proceedings 
under  tbe  petition  for  the  additional  assess- 
ment where  the  names  of  nonresident  land- 
owners purport  to  be  given  is  in  the  affidavit 
•of  nonresident  landowners  filed  by  the  com- 


missioners with  the  petition  and  the  affidavit 
of  nonresident  landowners  filed  wben  the 
time  for  hearing  on  the  report  of  the  assess- 
ment roll  was  fixed.  In  none  of  these^  nor  in 
the  assessment  roll,  does  the  name  of  W  ti- 
mer H.  Dunn  appear.  Tbe  lands  assessed 
had  formerly  belonged  to  the  fatlier  at  ap- 
pellant, Hiram  Dunn,  who  died  in  187G. 
Both  affidavits  as  to  nonresident  landowners 
stated  Hiram  Dunn  was  a  nonresident  own- 
er of  lands  In  the  district,  and  in  tbe  assess- 
ment roll  the  lands  were  described  as  tbe 
property  of  Hiram  Dunn.  Appellant's  full 
name  is  Wllmer  Hiram  Dunn,  but  he  testifies 
be  had  never  heea  called  or  known  by  the 
name  of  Hiram.  AiH)eUee  contends  that  ap- 
pellant was  a  party  to  tbe  proceeding  under 
tbe  name  of  Hiram  Dunn,  and  that,  Hiram 
being  a  part  of  his  name,  the  court  acquired 
jurisdiction  of  his  person  by  publication. 
Tbe  law  recognizes  only  one  Christian  name, 
and  a  middle  name  or  Initial  is  not  material 
in  any  legal  proceeding.  Thompson  v.  Lee, 
21  111.  242;  Claflln  v.  City  of  Chicago,  178 
lU.  549,  53  N.  B.  839;  Illinois  Central  RaU- 
road  Co.  v.  Hasenwlnkle^  232  111.  224,  83  N. 
B.  815,  15  L.  R.  A.  (N.  S.)  129;  Beattie  v. 
National  Bank  of  niinols,  174  111.  571,  51 
N.  B.  602,  43  L.  B.  A.  654»  66  Am.  St  Rep. 
318;  Ersklne  v.  Davis,  25  HI.  251;  MiUer 
V.  People,  39  111.  457;  Tucker  v.  People,  122 
111.  583,  13  N.  E.  809. 

It  appears  from  the  record  of  the  addition- 
al assessment  proceeding  that  Wllmer  Dunn 
was  not  a  party  to  it  The  affidavits  of  non- 
residence  of  Hiram  Dunn,  publication  notices 
as  to  him,  and  mailing  to  him  copies  thereof 
could  not  give  the  court  jurisdiction  of  ap- 
pellant Wbere  want  of  Jurisdiction  thus 
appears,  the  finding  of  the  court  that  it  had 
jurisdiction  Is  overcome.  This  is  unlike  a 
case  where  one  wfao  was  a  party  to  tbe  pro- 
ceeding seeks  in  a  collateral  proceeding  to 
contradict  the  finding  of  tbe  Judgment  tliat 
the  court  had  jurisdiction  of  all  the  parties. 
The  county  court  could  not  acquire  jurisdic- 
tion, by  publication  or  otherwise,  of  one 
who  was  never  made  a  party  to  the  proceed- 
ing, and  whose  name  did  not  appear  in  the 
record  or  files  in  the  proceeding.  The  court 
was  therefore  powerless  to  confirm  tbe  as- 
sessment against  appellant's  lands,  and  had 
no  authority  to  render  judgment  against  it 
and  order  the  lands  sold  for  nonpayment  of 
the  void  assessment.  Payson  v.  People,  175 
111.  267,  51  N.  E.  588;  Frank  v.  Rogers,  220 
111.  206,  77  N.  B.  221. 

The  county  court  erred  in  overruling  the 
objections  and  rendering  judgment  against 
the  lands  of  appellant  and  ordering  their 
sale.  The  judgment  is  therefore  reversed, 
and  the  cause  remanded,  with  directions  to 
the  county  court  to  sustain  the  objections. 

Reversed  and  remanded,  with  directions. 


Digitized  by 


Google 


HL) 


CITY  OP  CHIOAQO  t.  PITTSBURGH,  FT.  W.  A  0.  RY,  CO, 


807 


<24T  ni.  SU) 
CITY  OP  CHICAGO  ▼.  PITTSBURGH, 

FT.  W.  &  O.  RY.  CX). 
(Supreme  Ooart  of  Illinois.    Dec.  21,  1910.) 

1.  Bkidges  (I  2*)— Viaduct— "Appboach." 

Under  the  common  law,  and  generally  un- 
der the' statutes  in  this  coontrr,  a  "bridge"  in- 
cludes the  abutments  and  such  approaches  as 
-will  make  it  accessible  and  convenient  to  public 
traveL  Ordinarily  an  "approach,"  as  the  term 
is  used,  is  considered  a  part  of  a  viaduct  or 
bridge.  The  question  what  is  a  viaduct  proper 
and  what  is  an  approach,  where  one  begins  and 
the  other  ends,  and  what  is  street  or  highway, 
as  distingnished  from  an  approach  to  a  viaduct 
or  bridge,  are  more  questions  of  fact  than  law. 

[Ed.  Note. — For  other  cases,  see  Bridges, 
CenL  Dig.  i  2;  Dec.  Dig.  i  2.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  pp.  465,  466;    vol.  1,  pp.  869-874.] 

2.  Railroads  (8  95*)— Steeets— Appboach  to 
Viaduct— What  Constitutes— Paving— IjI- 

ABILFTT  or  RaIIAOAD  CoMPANT. 

For  a  block  west  of  a  viaduct  over  the 
tracks  of  defendant  railroad  company  the  ap- 
proach was  constructed  of  planking,  with  a  sub- 
structure of  woodwork  and  iron,  and  for  an- 
other short  block  west  of  this  the  street  was  fill- 
ed to  its  full  width,  according  to  the  grade  es- 
tablished for  the  approach,  and  the  surface  of 
the  fill  was  paved,  manholes  provided,  curbing 
set,  and  sidewalks  built;  the  street,  except  for 
the  slope  or  grade,  of  six  or  seven  feet  for  such 
blocks,  having  all  the  appearances  of  a  city 
street.  Held,  that  that  part  of  the  grade  so  fill- 
ed and  improved  did  not  constitute  a  part  of 
the  "approach"  to  the  viaduct,  and  that  the 
city  had  no  power  to  require  that  the  same  be 
repaved  and  improved  at  the  expense  of  the 
railroad  company. 

[Gd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  274-283;   Dec.  Dig.  |  ^.*} 

3.  Raiiaoads   (S    113*)  —  Stbbet    Gbam:  — 
CHAnOE— RiOBTS  OF  Pboperty  Ownebs. 

Where  property  owners  are  damaged  hy 
the  elevation  of  the  grade  of  a  street,  in  order 
to  provide  for  viaducts  over  the  tracks  of  a 
railroad  company,  they  may  xecover  damages 
therefor. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  I  854;   Dec.  Dig.  f  113.*] 

Appeal  from  Municipal  Court  of  Cblcago; 
John  H.  Hume,  Judge. 

Action  by  the  City  of  Chicago  against  the 
Pittsburgh,  Port  Wayne  &  Chicago  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

Loeech,  Scofleld  &  Loesch,  for-  appellant. 
Edward  J.  Bruudage,  Corp.  Counsel,  and 
Charles  M.  Haft,  for  appellee. 

CARTER,  J.  This  Is  an  appeal  from  a 
Judgment  for  $6,377.02  entered  against  ap- 
pellant In  the  municipal  court  of  Chicago 
May  20,  1910.  The  judge  by  whom  the  case 
was  heard  certified  that  the  tights  of  the 
respective  parties  depended  upon  the  valid- 
ity of  a  municipal  ordinance,  and  the  public 
interests  required  tbat  the  appeal  should  be 
taken  directly  to  this  court 

The  city  of  Chicago,  October  21,  1907, 
passed  an  ordinance  directing  appellant  to 
repave  Blgjiteenth  street,  between  the  center 
line  of  Canal  street  and  the  east  line  of  Me- 


chanic street,  either  with  gr»hite  block  or 
standard  x>avement,  put  in  new  curbing,  man- 
holes, and  such  accessories  as  are  incident 
to  the  repavement  of  streets,  and  to  lay  new 
sidewalks.  The  ordinance  further  provided 
that  tf  appellant  failed  to  enter  upon  the 
performance  of  the  work  within  seven  days 
the  commissioner  of  public  works  should 
perform  the  work  therein  specified  and 
charge  the  same  to  appellant,  to  be  recover- 
ed by  a  suit  In  a  proper  form  of  action. 
Appellant  refused  to  do  the  work  required  by 
the  ordinance,  which  was  thereafter  per- 
formed by  the  city,  and  this  suit  is  brouglit 
to  recover  from  appellant  a  portion  of  the 
cost 

Eighteenth  street  runs  east  and  west.  The 
appellant's  tracks  extend  north  and  south. 
When  said  railroad  entered  the  city  of  Chi- 
cago, It  crossed  Eighteenth  street  at  grade, 
and  so  continued  for  years  thereafter.  The 
Chicago  &  Alton  Railway  Company  parallels 
the  tracks  of  the  appellant  company  on  the 
east  Bide  at  this  point  March  22,  1876,  the 
city  council  of  said  dty  made  an  appropria- 
tion towards  the  eriectlon  of  a  viaduct  over 
the  tracks  of  appellant  and  the  Chicago  & 
Alton  Railway  at  Eighteenth  street  On 
April  16,  1878,  the.  dty  council  passed  an 
ordinance  directing  the  commissioner  of  pub^ 
lie  works  to  erect  a  viaduct  over  said  tracks, 
with  stone  abutments  and  iron  framework, 
requesting  the  appellant  to  contribute  (14,000 
towards  said  construction,  and  tbat  said  via- 
duct be  constructed  under  the  general  super- 
intendence of  the  department  of  public  works 
and  the  chief  engineer  of  appellant.  The  or- 
dinance provided  that  the  dty  should  main- 
tain the  approaches  and  the  floor  of  said 
viaduct  at  its  own  expense  and  do  all  ordi- 
nary repairs.  The  viaduct  was  constructed 
In  accordance  with  the  terms  of  such  ordi- 
nance. After  this  work  vras  completed  the 
grade  of  El^te^nth  street,  from  the  center 
line  of  Canal  street  to  the  west  line  of  Me- 
chanic street,  was  established. 

Canal  street  extends  north  and  sonth 
across  Eighteenth  street,  and  Mechanic  street, 
also  extending  north  and  south,  is  a  short 
block  east  of  Canal.  The  grade  of  Eigh- 
teenth street,  between  the  center  line  of 
Canal  street  and  the  west  line  of  Mechanic 
street,  was  obtained  by  depositing  earth  in 
the  street  from  building  line  to  building 
line,  to  the  necessary  height  nie  surface  of 
this  fill  was  paved,  manholes  were  provided,  . 
curbing  set,  and  sidewalks  built,  and '  the 
street,  except  for  the  slope  or  grade  of  six 
or  seven  feet  between  Canal  and  Mechanic 
streets.  Is  to  all  appearances  a  city  street 
East  of  Mechanic  street  the  approach  to  the 
viaduct  is  constructed  of  planking  and  a  sub- 
structure of  woodwork,  or  iron.  On  the 
south  side  of  Eighteenth  street,  between 
Canal  and  Mechanic  streets,  stands  a  large 
buslnees  building,  occupying  the  entire  di9- 
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tancia  between  said  streets,  and  abutting  on 
the  sidewalk  on  Eighteenth  street.  At  the 
northwest  comer  of  Mechanic  and  Eighteenth 
streets  stands  a  business  house,  built  to  the 
street  line,  and  abutting  on  the  sidewalk 
on  said  streets.  Both  of  these  buildings  con- 
form to  the  grade  of  the  street  as  now  es- 
tablished. Appellant  does  not  own  any  prop- 
erty on  Eighteenth  street,  between  Canal  and 
Mechanic  streets,  and  has  no  Interest  there- 
in, either  directly  or  Indirectly;  all  such 
property  being  owned  by  private  Interests 
for  business  purposes.  No  question  is  rais- 
ed on  this  record  as  to  paving  the  street  or 
keeping  up  the  approach  east  of  Mechanic 
street 

It  Is  Insisted  by  the  city  that  all  of  EUgb- 
teenth  street,  from  Canal  street  to  the  via- 
duct proper  over  the  railways,  Including 
pavement,  manholes,  catch-basins,  curbing, 
and  sidewalks.  Is  a  part  of  the  approach  to 
said  viaduct,  and  therefore  a  part  of  the  via- 
duct, and  for  that  reason  the  city  can  com- 
pel appellant  to  keep  and  maintain  all  of 
said  approacb  in  such  condition  of  repair  as 
the  convenience  of  the  public  or  the  safety 
of  Uvea  and  property  may  require; ,  that,  not- 
withstanding the  ordinance  under  which  the 
viaduct  was  constructed  provided  that  the 
city  should  maintain  and  rejiair  these  ap- 
proaches, the  dty  authorities  by  said  ordi- 
nance could  not  waive  the  authority  of  the 
dty,  under  its  police  power,  to  require  ap- 
pellant to  ;inaintain  and  repair  said  via- 
duct, indndlng  its  approaches.  The  conclu- 
sion that  we  have  reached  In  this  matter 
renders  it  unnecessary  for  us  to  consider 
that  question.  There  can  be  no  doubt  that 
under  the  provisions  of  the  ordinance  grant- 
ing the  appellant  the  right  to  construct  its 
railway  in  the  dty  of  Chicago,  as  well  as  un- 
der the  statutes  of  the  state  concerning  the 
control  of  railways,  the  public  authorities 
can  compel  appellant  to  construct  and  main- 
tain proper  crossings  at  streets,  alleys,  and 
highways,  or,  if  the  safety  and  security  of 
the  public  require,  to  erect  and  maintain 
▼iadncts,  with  proper  approaches  thereto. 

Under  the  common  law,  and  generally  un- 
der the  statutes  In  this  country,  a  bridge  in- 
dndes  the  abutments  and  such,  approaches 
as  will  make  It  accessible  and  convenient  for 
public  travd.  It  has  been  held  In  some 
cases  that  whether  a  particular  bridge  in- 
cludes approaches  deparids  on  the  circum- 
stances in  whldi  the  word  "bridge"  Is  used. 
State  V.  Illinois  Central  Railroad  Co.,  246 
HL  188,  286,  92  N.  B.  814.  What  is  true  as 
to  a  bridge  and  its  approaches  Is  equally  true 
of  a  viaduct  and  its  approaches.  Ordinarily 
an  "approach,"  as  that  term  Is  used,  is  con- 
sidered a  part  of  the  viaduct  What  would 
be  regarded  as  apiHxiaches  would  d^>end 
largely  npon^  the  demands  of  the  traveling 
public,  and  "upiHi  what  would  be  reasonable 
nnder  the  circumstances  and  local  situation 
In  eadi  case.  It  is  manifest  that  they  do 
not,  and  should  not,  in  all  cases,  Indude  all 


that  part  of  the  right  of  way  that  Is  opvaed 
by  the  street  or  highway  and  is  not  Immedi- 
ately at  the  crossing."  City  of  Bloomlngton 
V.  Illinois  Central  Railroad  Co.,  154  DL  539, 
39  N.  B.  478. 

What  Is  a  viaduct  proper,  and  what  Is  an 
approadi,  where  one  begins  and  thfe  other 
ends,  and  what  is  a  street  or  highway,  as 
distinguished  from  the  approach,  are  more 
questions  of  fact  than  of  law,  and  are  some- 
times not  easy  to  decide.  Tolland  v.  WlUlng- 
ton,  26  Conn.  578.  The  material  of  which 
the  approach  was  constructed  might  or  might 
not'  have  weight  In  deciding  whether  said 
approach  was  a  part  of  the  viaduct  or  of 
the  street  If  the  driveway  or  approadi  to 
a  viaduct  was  only  of  sufficient  width  for 
the  use  of  teams  In  going  over  the  viaduct, 
occupying  a  comparatively  small  part  of  the 
street  or  highway,  and  not  of  a  diaracter  to 
be  used  for  any  other  street  purposes,  the 
question  whether  it  was  construded  of  per- 
manent and  lasting  material,  or  of  material 
that  would  have  to  be  replaced  widiin  a  few 
years,  could  have  little  weight,  in  deddlng 
the  matter  here  under  consideration.  Sudi 
a  structure,  whether  permanent  or  tempo- 
rary, would  ordinarily  be  held  to  be  an  ap- 
proach, and  a  part  of  the  viaduct  If  a  via- 
dud  were  to  be  constructed  in  a  depression 
some  two  or  three  blocks  distant  from  the 
higher  ground,  and  the  public  authorities  and 
owners  of  adjacent  property  thou^t  It  wise 
to  construct  the  connection  with  mcfa  via- 
dud  for  the  entire  distance  from  the  Tia>- 
dud  to  the  ridge,  so  as  to  make  such  con- 
nection all  on  the  same  level,  whether  such 
structure  from  the  viadud  to  the  ridge 
would  be  considered  a  part  of  the  approadi 
or  a  part  of  the  street  would  depend  upon 
the  character  of  the  structure  and  tihe  situ* 
atlon  with  reference  to  surroiundlng  property. 

No  one  would  contend  that  if  the  whole 
distance,  for  the  full  street  width,  from  the 
viadud  to  the  ridge,  was  filled  in  and  made 
a  solid  street  and  the  buildings  on  either 
side  construded  along  such  street  on  that 
grade,  the  connection  in  question  would  be 
considered  an  ('approach"  to  the  viaduct  <U) 
that  term  is  usually  understood.  On  the  oth- 
er hand,  If  such  structure  were  built  up  in 
the  air,  and  below  it  was  a  street  bordered 
by  buildings  buUt  at  the  street  grade,  such 
a  strudure  might  be  held'  to  be  an  approach 
to  the  viaduct  If  the  rise  to  a  viaduct  from 
the  ordinary  surface  of  the  ground  Is  not 
more  than  six  or  eight  feet  It  is  not  gener- 
ally thought  necessary  to  commence  the 
ascent  or  approach  more  than  a  block  away 
from  the  viaduct  proper.  If,  however,  the 
public  authorities  and  the  property  owners 
along  a  street  for  three  or  four  blocks  all 
agree  to  distribute  this  grade  of  six  or  eight 
feet  over  said  three  or  four  blocks  and  have 
the  pavem«it  curbs,  sidewalks,  and  build- 
ings for  that  distance  conform  thereto.  It 
could  hardly  be  argued  that  the  wboie  of 
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sach  three  or  torn  blocks  was  a  luirt  of  the 
approach,  w^^icji  tt>e  railway  cotu^any  coa- 
stmctfng  the  'viaduct  would  be  compeUed  to 
maintain  and  keep  In  repair.  Ae  vrta  said 
by  this  court  In  City  of  Bloomlngton  v.  Illi- 
nois Central  Railroad  Co.,  154  IlL.on  page 
547,  39  N.  E.  481:  "What  to  to  be  considered 
as  the  ext«it  of  the  approaches  to  the  rail- 
road crossing  inust  be  determtned  by  what  Is 
reasonable  In  the  particular  case." 

The  railroad  must' keep  and  maintain  Its 
croBstngs  so  that  they  will' 'continue  to  meet 
tbe  needs  and  requirements  of  an  Increasing 
IMQntUitloh  In  resivect  to  the  saftety  of  persons 
and  property.  ,  Northern  Pacific  Railway  06. 
T.  Dnldtb,  aOS  V.  a  068,  28  Sv«.  Ct  S41,  62 
L.  Ed.  680.  But  this  does  not  necessarily 
reqalre  the  milroad  to  ke^  and  maintain 
that  whicb  is  for  enoy  practical  purpose  a. 
street  or  highway,  even  though  incidentally 
it  Is  used  as  a  part  of  the  ascent  or  ap- 
proach to  reach  the  viaduct  The  rallroiad 
comiwny,  in  State  v.  St.  Paul,  Minneapolis 
&  Manitoba  Railway  Co.,  98  Minn.  "880,  108 
N.  W.  261,  120  Am.  St  Rep.  881,  was  com- 
pelled, ander  the  police  power  of  the  state, 
to  erect  and  maintain  a  viaduct  and  long 
approaches  over  Its  railroad.  But  the  same 
court  held,  In  State  v.  Northern  Padlflc  Rail- 
way CO.,  90  Minn.  280,  109  N.  W.  238,  110 
N.  W.  975,  that  there  were  reasonable  11ml- 
tatlona  upon  the  liability  of  the  railway 
company  to  malntaUi  and  repair  the  so- 
called  viaduct  approaches;  that  where  a 
part  of  these  approaches  was  filled  In  perma- 
nently the  fun  width  of  the  street^  resulting 
in  a  mere  raising  of  the  strieet  grade,  such 
permanently  filled  portions  of  the  Uuproye- 
m^it  constituted  no  part  of  the  viaduct  or 
"approaches";  and  that  the  curbing,  pav- 
ing, and  sidewalk  upon  those  portions  could 
not  be  charged  to  tbe  railroad  company. 

This  court  decided,  in  People  v.  Illinois 
Central  Railroad  Co.,  235  IlL  374,  85  N.  E. 
eoe,  18  U  B^  A.  (N.  S.)  915,  where  the  rail- 
toad  company  I  bad  elevated  Its  tracks  and 
constructed  a  subway  at  a  certain  point  for 
a  street,  that  under  the  provisions  of  Us 
charter  (simUfir  to  the  provisions  of  appel- 
lant's charter)  and  the  general  pojLke  power 
resting  In  tbe  state,  under  the  principles  of 
law  here  Invoked,  the  city  could  not  reqiulre 
tiie  railroad  to  maintain  the  peivement  of 
the  snbway  or  its  approaches.  The  situation 
of  Eighteenth  street  between  Canal  and  He- 
dianlc  streets,  is  vetyi  similar  to  thitt  of  tbe 
approadies  to  the  subway  In  the  case  last 
r^erred  to.  The  reasotdng  ef  this  court  In 
that  case  as  td  the  authority  of  tbe  city,  un- 
der its  police  power,  to  compel  tbe  railroad 
conqMmy  to  pave  the  subway  and  approach- 
es, applies  with  equal  force  to  the  authority 
of  the  dty  in  this  case  to  compel. appellant, 
under  the  police  power,  to  pave  Btghteenth 
street  tetwe«a  Canal  and  Mechanic  streets. 

It  Is  Insisted  by  counsel  for  tbe  city  that 
HcParlane  r.  Cl^  of  Chicago,  185  IlL  242, 


57  N.  ^  12,  and  City  of  Cbicago  t.  Nodeck, 
202  IlL  25r,  .67  N.  S.  39,  are  coiitroUing  In 
favor  of  tbe  city  oii  the  questions  here  in- 
volved. We  cannot  so  hold.  The  basis  of 
those  decisions  was'  that  there  was  a  con- 
tract between  the  railroad  company  and  the 
city  that  in  consideration  of  certain  prtvl- 
leges  granted  to  said  company,  it  should  con- 
struct maintain,  and  keep  In  repair  approach- 
es to  certain  viaducts,  and  that  because  of 
such  contract  jthe  property  owners  abutting 
on  the  said  ai^proacbes  could  not  be  com- 
pelled to  psy  for  the  paving  of  said  ap* 
preaches ;  that  to  compel  tbe  property  own- 
ers to  pay  for  tbe  work  which  the  railroad 
company  bad  agreed  to  construct  wonld  be 
unjust  ThUi  is  also  the  reasoning  In  City  of 
Chicago  V.  Newberry  Library,  224  111.  830, 
79  N.  B.  GQ6,  and  the  ordinance  in  each  of 
these  three  cases,  requiring  the  property 
owners  to  pave  the  portions  of  the  street 
there  In  question,  was  held  unreasonable  and 
void.  These  decislans  do  not  support  tbe 
contention  of  the  city. 

Whether  Eighteenth  street,  between  Ca- 
nal and  Mechanic  streets,  should  be  repaved 
and  kept  in  repair  by  special  assessment  or 
by  general  taxation,  is  not  before  us  for  de- 
cision. The  argument  of  counsel  for  the  city 
that  it  would  be  unjust  to  the  abutting  prop- 
erty owners  to  comi)el  them  to  repave  this 
street'  because  they  have  been  damaged  by 
the  elevation  of  the  street  above  its  former 
grade,  to  wlthoot  force.  If  the  property 
owners  have  been  damaged  by  such  eleva- 
tion, according  to  the  long-settled  law  of  thto 
state  they  have  a  remedy  for  such  damages. 
Chapman  t.  City  of  Staunton,  246  lU.  394, 
M  N.  B.  905. 

On  tbe  facts  in  thto  record  the  di;  of  Chi- 
cago was  vrlthout  anthorlly  to  pass  or  en- 
force tbe  ordinance  in  question  requiring  ap- 
pellant to  repave  and  keep  in  repair  West 
Eighteenth  street,  from  Canal  'to  Mechanic 
streets.  The  Judgment  of  the  munldpal  court 
must  therefore  be  reversed. 

Judgment  reversed. 

(348  111.  100) 

CITY  OP  OBIQAGO  v.  PITTSBURGH, 

FT.  W.  &  O.  RY.  00. 
(Supreme  Oourt  of  Illinois.    Dec  21,  1910.) 

Appeal  from  Municipal  Conrt  of  CI>lcago; 
John  H.  Hbme,  Jud^. 

Action  by  the  City  of  Chicago  against  the 
Pittsburgh,  Ft.  Wayne  &  Chicago  Railway  Com- 
pany. Judgment  for  plaintiff,-  and  defendant 
appeals.    Reversed. 

libesch,  Scofield  &  Loesch,  for  appellant  Ekl- 
ward  J.  Brundage,  Corp.  Counsel,  and  Cbailea 
M.  Haft  for  appellee. 

PER  CURIAM.  This  Is  an  appeal  from  a 
judgment  rendered  in  the  municipal  court  of 
Chicago  against  appellant  for  |14,130.78.  The 
trial  judge  certified  that  tlie  rights  of  the  re- 
spective parties  depended  upon  the  validity  of  a 
mnnicipal  ordinance,  and  the  public  interests 
required  that  the  appeal  should  be  taken  di- 
rectly to  tills  court 
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The  city  of  Oilca^o,  S^tember  28,  1907. 
passed  an  ordinance  requiring  tlie  appellant  and 
the  Chicago  &  Alton  Railway  Oompany  to  re- 
pave  the  roadway  leading  to  the  Harrison  street 
viaduct,  between  Clinton  and  Canal  streets, 
with  granite  blocks,  and  providing  that  on  their 
refusal  to  do  so  the  commissioner  of  public 
works  should  make  the  repairs  needed  and 
charge  the  same  to  said  companies.  Appellant 
refused  to  do  its  part  of  the  work  in  question, 
and  the  city  repaved  the  viaduct,  and  by  this  ac- 
tion seeks  to  collect  the  part  of  the'  cost  the  or- 
dinance required  should  be  paid  by  appellant. 

Harrison  street  runs  east  and  west.  The  rec- 
ord shows  that  from  South  Clinton  street  to 
South  Canal  street,  on  West  Harrison  street, 
the  surface  of  the  latter  street  ascends  slightly 
to  the  viaduct  over  said  railways,  and  that  said 
ascent  is  a  solid  embankment,  on  which  is  con- 
structed the  pavement  of  the  roadway,  which  is 
curbed,  graded,  and  paved,  and  has  sidewalks, 
and  the  adjacent  property  abuts  thereon  the 
same  as  it  does  on  an  ordinary  street ;  the  only 
difference  between  the  portion  of  Harrison  street 
between  Clinton  and  Canal  streets  and  the  rest 
of  Harrison  «tieet  being  the  slight  grade  or  as- 
cent. 

The  questions  of  law  in  this  case  are  identical 
with  those  in  City  of  Chicago  r.  Pittsburfrh,  Ft. 
Wayne  &  Chicago  Railway  Cot,  93  N.  B.  307. 
The  conclusions  there  reached  must  control  here. 
For  the  reasons  stated  in  that  opinion,  the  judg- 
ment of  the  municipal  court  must  be  reversed. 

Judgment  reversed. 


(247  111.  461) 

PEOPLE  T.  AMBACH. 
(Supreme  Court  of  IlUnoia. .  Dec.  21,  191  A) 

1.  Cbiminai,  Law  (J  814*)  —  Iwbtbuctiows  — 

ClBOUJIBT^nAAI,    EVIDEItOI>— AFPLICABIIJTT 

TO  Cabe. 

In  a  prosecution  for  rape  of  a  female  un- 
der the  age  of  consent,  where  the  only  evidence 
offered  by  the  prosecution  was  that  of  the  pros- 
ecutrix, an  instruction  on  ciKnmstantial  evi- 
dence was  Improper,  as  not  based  oin  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  1883;  Dec.  Dig.  {  814.*) 

2.  C^nnNAL   Law   (§  778*)— Instbuctions— 

PKEStniPTIOR  OF  INROCBNCX. 

An  Instmction  that  accused  was  piesnmed 
to  be  innocent,  "and  that  presumption  remain- 
ed until  such  time  as  the  minds  of  the  jury  are 
convinced  from  the  evidence  that  he  is  guilty. 
Tou  are  to  just  start  out,  and  just  say,  with- 
out regard  to  the  indictment:  'Now,  we  have 
got  to  start  out  on  the  proposition  that  this 
man  is  innocent.  Now,  has  the  state  proved 
his  guilt,  and  proved  it  beyond  a  reasonable 
donbt?'  " — was  erroneons,  as  permitting  the  jury 
to  discard  the  presumption  before  they  had 
agreed  upon  a  verdict 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  {{  184»-1^7;  Dec.  Dig.  i 
778.*] 

3.  Cbiminai.  Law   (I  799*)i^Lwbtbdotion8— 

IRFI/UXNCB    OS  ABOUUENT   OF  OOUNSEI.. 

An  instruction  that:  "It  is  not  wliat  coun- 
sel say  on  either  side.  It  is  what  you  have 
heard  from  the  witnesses.  You  will  have  to 
rely  on  your  own  recollection  about  that.  You 
are  to  decide  it  upon  that.  Counsel  are  here 
for  a  very  high  and  important  purpose,  to  assist 
the  court  and  assist  the  jury ;  but  you  are  not 
to  make  the  mistake  at  any  time  in  saying: 
'Well,  the  lawyer  said  so  and  so.  He  believed 
that  was  so  and  so.'    That  is  not  to  influence 

Jron.     You  are  to  be  influenced   alone   by  the 
aw  as  the  court  has  told  you  it  is,  and  by  the 


evidence  in  the  case  as  yon  believe  it  to  be. 
The  court  bannot  interfere'  Willi  yon  in  that 
respect,  and  don't  want  to.  ODnnael  lutve  do 
right  to  interfere  with  you  in  your  deciding 
what  are  the  facts,  or  what  is  the  truth  of  this 
matter.  'That  is  for  you"— was  erroneous,  as 
practically  telling  the  jury  to  disregard  the 
argument  of  counsel. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §|  1914-1946;  Dec.  Dig.  i 
790.*] 

Hand  and  Carter,  33.,  dissenting. 

Error  to  Criminal  Court;  Cook  County, 
Richard  8.  TnthUl,  Judge. 

Edward  Ambach  was  convicted  of  rape,  and 
brings  error.    Reversed  and  remanded. 

Charles  E.  ErbBteln'and  Louis  Greenberg, 
for  plaintiff  in  error.  W.  H.  Stead,  Atty. 
Gen.,  and  John  B.  W.  Wayman,  State's  Atty. 
(Robert  B.  Crow,  of  coansel),  for  the  Peoi^e. 

FARMER,  J.  Plaintiff  In  error  was  con- 
Tlcted  In  the  criminal  court  of  Cook  county 
of  the  crime  of  rape  and  his  punishment 
fixed  at  ImpriBonment  In  the  penitentiary 
for  one  year.  The  indictment  charged  him 
with  having  committed  rape  by  having  carnal 
knowledge  of  Annie  Lawrence,  a  female  un- 
der 19  years  of  age.  The  prosecuting  witness, 
Annie  Lawrence,  was  the  only  witness  who 
testified  for  the  prosecution,  and  plaintiff  In 
error  was  the  only  witness  who  testified  in 
bis  behalf.  At  the  conclusion  of  the  evidence, 
by  agreement  between  the  state's  attorney 
and  counsel  for  plaintiff  in  error,  the  court 
instructed  the  jury  orally.  The  grounds  re- 
lied upon  by  plaintiff  In  error  Tor  reversal  of 
the  judgment  are  that  the  evidence  Is  not  suf- 
ficient to  sustain  the  verdict  and  judgment 
and  that  the  court  erred  In  giving  instrnc- 
tlona. 

Annie  Lawrence  testified  she  was  bom  in 
1893,  and  was  at  the  time  of  the  commission 
of  the  alleged  offense  residing  with  her  moth- 
er in  the  city 'of  Chicago.  Plaintiff  In  error 
was  rooming  at  her  mother's  house.  She  tes- 
tified that  on  the  evening  of  April  15,  1908, 
her  mother  was  absent  from  the  house ;  that 
she  (the  witness)  bad  a  headache,  and  was 
lying  on  a  couch  in  the  front  roonl  of  the 
house,  with  her  clothes  on;  that  plaintiff  In 
error  came  in  the  room,  stayed  a  few  min- 
ates,  "liflied  up  my  dotbes,  and  then  he  got 
the  beet  of  me;  be  opened  bis  clothes;  he 
put  his  private  person  Into  my  private  peis 
son."  The  witness  did  not  tell  b«r  mother 
for  two  or  three  days — said  she  was  afraid. 
She  also  testified  plaintiff  in  error  had  done 
the  same  thlhg  abont  two  weeks  before.  Tbla 
Is  the  BubsCanoe  of  the  material  testimony  of 
the  prosecntlng  witness  on  direct  examina- 
tion. On  cross-examination  she  was  shown 
-by  counsel  for  plaintiff  in  error,  Charles  E>^ 
Erbstein,  a  paper  bearing  ber  signature,  and 
purporting  to  have  been  sworn  to  by  her  be- 
fore said  Erbstein;  which  she  admitted  she 
signed  la  Erbstein'B  oflloe,  Tbe  paper  is  aa 
follows :  ' 


•For  other  caiei  Me  same  topic  and  aectlon  NUUBER  In  Dec.  Dig.  &  AniJ  Dig.  Key  Ko.  Series  A  Rep'r  Indezaa 
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"State  of  lUinolfi,  Cook  County— «&  In  tbe 
Criminal  Court  of  Cook  Comity.  The  Peo- 
ple of  the  State  of  Illlnola  y.  Eldward  Am- 
bach.  Anna  Lawrence,  being  first  duly  sworn, 
upon  ber  oath  deposes  and  says  that  she  Is 
the  complaining  witness  In  the  above  entitled 
cause ;  that  the  statements  made  by  this  af- 
fiant before  the  grand  Jury  of  Cook  county, 
Illinois,  which  resulted  In  the  Indictment  of 
the  said  Eldward  Ambach,  were  false  and  un- 
true, and  that  the  said  Eldward  Ambach  Is 
not  guUty  of  the  charge  of  rape  preferred 
against  him  by  this  affiant;  that  this  affiant 
is  making  this  statement  of  her  own  free  will, 
wltbout  any  promise  of  reward ;  and  that  no 
thiteats  have  been  made  to  induce  her  to  make 
this  affidavit,  and  that  the  same  Is  true  in 
substance  and  matter  of  fact. 

"Anna  Lawrence. 

"Snbscrlbed  and  sworn  to  before  me  this 
23d  day  of  Norember.  A.  D.  1909. 

"Charles  B.  Erbsteln." 

At  the  time  the  paper  was  signed  the  wit- 
ness had  gone  to  Mr.  Brbsteln's  office  with 
her  mother.  Mr.  Erbsteln  had  shortly  before 
that  defended  her  mother  upon  a  criminal 
charge,  and  the  mother,  subsequent  to  the 
time  of  the  alleged  rape,  mdrried  the  broth- 
er of  plalntur  In  error.  The  witness  testified 
that  Mr.  Erbsteln  asked  her  If  she  knew  why 
she  had  been  brought  to  his  office,  and  that 
slje  replied  she  came,  to  tell  the  truth ;  that 
Erbsteln  told  her,  If  she  was  In  fear  of  her 
mother  or  any  one  else,  he  did  not  want  her 
to  stay  In  his  office ;  that  Erbsteln  then  ask- 
ed ber  whether  she  had  ever  had  Intercourse 
with  plaintiff  in  error,  and  that  she  replied 
that  she  had  not;  that  Elrbsteln  asked  ber 
whether  she  was  telling  the  truth,  and  ^e 
replied  she  was.  The  witness  testified  she  un- 
derstood she  was  asked  whether  plaintiff  in 
error  was  the  first  man  who  had  had  inter- 
course with  her,  and  that  she  said,  "No,  he 
was  not;  that  another  man  by  the  name  of 
Pmdam  was  the  first  man  who  had  inter- 
course with  her."  The  witness  testified  that 
she  was  in  no  fear  when  she  signed  the  pa- 
per, and  she  was  not  compelled  to  sign  It  by 
anybody.  She  further  testified  she  did  not 
know  the  meaning  of  the  term  "rape,"  and 
she  had  never  been  told  that  if  a  man  bad 
intercourse  with  a  girl  under  16  years  of  age 
it  WHS  rape. 

Plaintiff  in  error 'testifled  he  was  at  the 
time  of  the  trial  26  years  of  age,  and  was  on 
the  day  of  the  alleged  crime  rooming  In  the 
house  of  the  mother  of  the  prosecuting  wit- 
ness, but  denied  that  he  had  intercourse  with 
the  prosecuting  witness  at  the  time  alleged, 
or  at  any  other  time. 

The  drcumstances  and  surroundings  under 
whidi  the  statem^it  above  set  out  was  ob- 
tained, together  with  the  witness'  explanation 
of  what  she  understood  she  was  signing,  tend 
to  affect  its  value  aa  Impeachment  or  as  dis- 
crediting the  witness.  But,  aside  from  the 
paper,  the  truth  of  the  charge  rests  upon  the 
unsnpported  testimony  of  the  prosecuting  wit- 


ness, contradicted  by  the  testimony  of  the 
plaintiff  in  error.  This  would  not  alone  jus- 
tify a  reversal  of  .the  Judgment;  but  it  is  ap- 
parent that  there  is  that  In  the  testimony  of 
the  prosecuting  witness,  leaving  out  of  con- 
sideration the  statement  signed  by  her,  which 
must  naturally  excite  some  suspicion  and  dis- 
trust The  Case  made  by  the  evidence  was 
such  tliat  the  instructions  as  to  the  law  gov- 
erning the  case  and  the  rights  of  defendant 
should  have  been  accurate  and  free  from  prej- 
udicial error. 

The  court  Instructed  the  Jury  that  circum- 
stantial evidence  is  competent  legal  evidence, 
and  if  tliey  were  convinced  of  the  truth  of 
the  charge,  beyond  a  reasonable  doabt,  from 
facts  and  circumstances  In  proof,  they  would 
be  authorized  to  convict  the  defendant;  also 
that  "circumstantial  evidence  in  a  criminal 
case  is  the  proof  of  such  facts  and  drcum- 
stanoes  connected  with  or  surrounding  the 
commission  of  the  crime  charged  as  tends  to 
show  the  guilt  or  innocence  of  the  charge,  and 
if  facts  and  circumstances  shown  by  the  evi- 
d^ice  in  this  case  are  sufficient  to  satisfy  the 
Jury  of  the  guilt  of  the  defendant  beyond  a 
reasonable  doubt,  then  such  evidence  is  suf- 
ficient to  authorize  the  jury  in  finding  the  de- 
fendant guilty.  The  law  demands  a  conviction 
wherever  there  is  sufficient  legal  evidence  to 
establish  the  defendant's  guUt  beyond  a  rea- 
sonable doubt,  and  circumstantial  evidence  is 
legal  evidraice."  Conceding  that  this  instruc- 
tion states  the  law  correctly,  we  are  unable 
to  perceive  why  it  should  have  been  given  in 
this  case,  as  the  i^alntlff  in  error's  guilt  was 
not  dependent  upon  any  circumstances  prov- 
en ;  but,  if  found  guilty  at  all,  it  could  only 
have  been  upon  facts  testified  to  by  the  pros- 
ecuting witness.  The  giving  of  such  an  in- 
struction, where  there  is  no  evidence  to  base 
it  upon,  was  held  erroneous  in  Kevern  v.  Peo- 
ple, 224  lU.  170,  79  N.  B.  674. 

The  court  also  instructed  the  jury  that 
plaintiff  in  error  was-  presumed  to  be  Inno- 
cent, "and  that  presumption  remains  until 
such  time  as  the  minds  of  the  Jury  are  con- 
vinced, from  the  evidence,  that  he  is  guilty. 
•  •  •  You  are  to  Just  start  out,  and  Just 
say,  without  regard  to  the  indictment :  'Now, 
we  have  got  to  start  out  on  the  proposition 
that  this  man  Is  innocent.  Now,  has  the  state 
proved  his  guilt  and  proved  It  beyond  a  rea- 
sonable doubt?'  "  An  instruction  not  similar 
in  language,  but  similar  in  principle,  to  this 
one,  was  held  to  be  prejudicial  error  in  Flynn 
V.  People,  222  111.  303,  78  N.  E.  617.  It  was 
there  held  that  the  jury  were  authorized,  un- 
der the  instruction.  If  they  deemed. the  evi- 
dence for  the  prosecution  sufficient  to  estab- 
lish the  guilt  of  the  defendant  beyond  a  rea- 
sonable doubt,  to  take  from  him  the  benefit 
of  the  presumption  of  innocence  that  contin- 
ues throughout  the  trial  and  during  the  con- 
sideration of  all  the  evidence,  and  find  him 
guilty  from  a°  consideration  of  the  evidence 
for  the  prosecution.  The  court  said:  "The 
defendant  is  entitled  tft  cjt|^d«^)?neSMOg4e 
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preenmptlon  of  Ixmocence  through  all  the  atepa 
of  the  trial  and  during  the  consideration  of 
all  the  evidence  by  the  Jury  after  they  have 
been  instmcted  by  the  coart,  and  until  they 
determine  from  a  consideration  of  all  the  evi- 
dence that  the  guilt  of  the  defendant  has  been 
established  beyond  a  reasonable  donbt  The 
presumption  of  innocence  attends  the  accused 
at  every  stage  of  the  proceedings  until  the 
Jury  agree  upon  a  verdict" 

The  court  further  instructed  the  Jury  as 
follows:  "It  is  not  what  counsel  say  on  ei- 
ther Bide.  It  is  what  you  have  beard  from 
the  witnesses.  Yon  will  ha.Te  to  rely  on  your 
own  recollection  about  that.  Tou  are  to  de- 
cide it  upon  that  Counsel  are  here  for  a 
very  high  and  important  purpose,  to  aaslBt 
the  court  and  assist  the  Jury ;  but  yon  are 
not  to  make  the  mistake  at  any  time  in  say- 
ing: 'Well,  the  lawyer  said  so  and  so.  He 
believed  that  was  so  and  so.'  That  la  not 
to  Influence  you.  You  are  to  be  influenced 
alone  by  the  law  as  the  court  has  told  you 
it  is,  and  by  the  evidence  in  the  case  as  you 
believe  it  to  be.  The  court  cannot  interfere 
with  you  In  that  respect  and  don't  vrant  to. 
Counsel  have  no  right  to  interfere  with  yon 
in  your  deciding  what  are  the  facts,  or  what 
is  the  truth  of  this  matter.   That  is  for  you." 

In  Chicago  Union  Traction  Co.  v.  O'Brien, 
219  lU.  303,  76  N.  E.  841,  an  instruction  vmas 
given  telling  the  Jury  that  denunciation  of 
witnesses  by  counsel  should  not  influence  the 
Jury  to  disregard  or  disbelieve  the  testimony 
of  any  unlmpeached  witness.  This  was  held 
erroneous,  and  the  court  said,  on  page  907 
of  219  111.,  and  page  342  of  76  N.  B. :  "The 
instruction,  in  etTect  advised  the  Jury  that 
there  was  a  rule  of  law  that  they  must  not 
be  Influenced  by  the  argument  of  counsel  to 
disregard  or  disbeliere  the  testimony  of  any 
witness  unless  sudi  witness  had  been  im- 
peached. The  Jury  are  to  decide  questions  of 
fact  and  the  purpose  of  argument  by  coun- 
sel is  to  induce  fhem  to  decide  such  questions 
in  accordance  with  the  claims  and  theories 
of  counsel.  WSiere  witnesses  contradict  each 
other,  the  object  of  argument  is  to  Influmce 
the  Jury  to  believe  the  testimony  of  one  and 
to  disregard  or  disbelieve  the  testimony  of 
the  other.  To  that  end  counsel  have  a  right 
to  present  to  the  Jury,  in  argument,  the  In- 
consistencies and  contradictions  of  witnesses, 
to  comment  on  their  manner  of  testifying, 
their  appearance  upon  the  stand,  the  improb- 
ability of  their  statements,  and  anything  else 
whldi  will  show  that  they  are  mistaken  or 
unworthy  of  belief,  and  to  denounce  a  wit- 
ness as  unreliable  or  untruthful  when  sub- 
jected to  any  of  the  tests  for  determining  his 
credibility.  It  is  the  right  of  counsel  to  draw 
any  and  all  proper  inferences  arising  from 
the  evidence  In  the  case,  tending  to  show  that 
the  testimony  of  witnesses  is  untrue.  East 
St  Louia  Connecting  Hallway  Co.  v.  O'Hara, 
160  ni.  680,  87  N.  B.  917.    The  Instruction 


was  erNDeons  in  teiUng  the  Jtiry  that  the 
credibility  of  a  witness  cannot  be  affected  by 
the  argument  of  counsel  unless  the  witness 
Is  impeached,  and  in  practically  destroying 
the  effect  of  argument  on  the  credibility  of 
witBeaaes  or  the  weight  to  be  given  to  their 
testimony." 

The  instruction  in  thb  case  at;  bar,  we  think, 
was  more  prejudicial  tliah  the  one  condemned 
in  the  O'Brien  Case.  It  practically  told  the 
Jury  that  they  were  to  disregard  the  argu- 
ments of  counsel  entirely.  It  wonld  hare 
been  entirely  proper  to  have  instructed  the 
Jary  to  give  no  weight  or  credit  to  any  state- 
ment of  fact  made  by  coonsel  not  supported 
by  evidence;  and  this  is  perhaps  whett  the 
court  had  in  mind  in  deUverlng  the  oral 
charge,  but  it  is  not  what  was  stated  in  the 
charge.  In  onr  Jurisprudence  it  has  always 
been  considered  that  the  argument  of  counsel 
in  Jury  trials  is  an  Important  element  of  the 
trial.  If  the  arguments  of  counsel  are  to  be 
disregarded  by  Juries,  it  would  in  a  large 
measure  deprive  parties  of  the  benefit  of  coun- 
sel. While  the  privilege  of  legitimate  argu- 
ment is  sometimes  abased,  it  would  be  a  dan- 
gerous precedent  to  deny  the  benefit  of  It  to 
parties  litigant  to  the  court  and  to  the  Jury. 
The  object  and  purpose  of  argument  is  to  aid 
In  arriving  at  the  truth  and  correct  and  Just 
verdicts  and  Jndgmoits,  and  that  It  serves  a 
useful  purpose  in  the  accomplishment  of  that 
end  cannot  be  denied.  In  Meredeth  r.  Peo- 
ple, 84  111.  479,  this  court  said:  "The  argu- 
ment of  a  cause  iu.aa  much  a  part  of  the 
trial  as  tAe  hearing  of  evidence.  It  is  a  right 
In  his  defense  secured  by  the  law  of  the  land, 
of  which  a  dtlzen  cannot  be  deprived." 

Considering  the  state  of  the  evidence,  the 
errors  in  the  instructions  are  of  too  grave  a 
character  for  us  to  say  that  i^alntlff  In  error 
was  not  prejudiced  thereby.  The  Judgment 
of  the  criminal  court  is  therefore  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 

HAND  ai^d  CARTER,  JJ.,  dissent     ' 


(HI  IlL  SM) 
SPARTA  GAS  ft  ELBCTCRIC  OO.  y.  lUJ- 
NOIS  SOUTHERN  BX.  00. 
(Supreme  Court  of  Illinois.    Dec.  21,  ISia) 

1.  Afvsai,  and  EshoB  (I  1095*)— Daoisioir— > 

FiNDINOa— APP15LLAX«    Cohbt. 

When  the  Appellate  Court  reversea  with- 
out remanding  as  the  result  wholly  or  partly 
of  finding  the  facta  different  from  the  trial 
court's  findings,  it  must  find  and  recite  in  its 
final  order  the  ultimate  facts  upon  which  the 
case  depends,  as  its  conclusion  from  all  the  evi- 
dentiary facts  on  the  issues. 

[Bid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4268;   Dec.  Dig.  i  1096.*] 

2.  A7PXAI.  AND  Bbbob  ({  1095*)  — Bxmw  — 

DXCISIONS  of  iNraRlIEDZATE  COUBIS— FUTD- 

ING8— Ultimatk  Facts. 

Where  the  Appellate  Court  upon  reversing 
without  remanding  as  a  lesoit  of  a  finding  of 
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tMieta  different  from  the  trial  coiirfa  findioga, 
recites  in  its  final  order  evldentiaiT  &cts  in  con- 
neetiOD  witlt  its  flndinir  o'  ultimate  facta,  the 
Supreme  Oaurt  will  not  consider  the  evidentiary 
&cts,  to  determine  Whether  the  ultimate  facta 
found  are  sustained  by  the  evidentiary  facts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4268;   Dec.  Dig.  {  1095.»] 

8.  Appxai.  akd  Ebbob  (i  1095*)  —  Rem w — 
DBCisioNa  or  Intsbmediati  Coubts — Find- 

IMGS— ULnMATK  FACTS. 

In  an  action  against  a  railroad  company 
for  the  statutory  penalty  for  extortionate  charg- 
es for  transportine  coal  for  a  distance  of  less 
than  two  miles,  the  Appellate  Court  found  as 
"ultimate  facts,"  upon  reveialng  without  jce- 
manding  a  jodgment  for  plaintiff,  that  the  serr- 
Icea  rendered  by  defendant- were  not  switching 
or  transfer  services,  within  the  meaniog  of  Kail- 
road  and  Warehouse  Commission  rule  No.  23, 
and  that  it  waa  not  guilt;  of  diarglng  extor- 
tionate frelfrht  or  switching  rates,  as  alleged  in 
the  declaration,  ifeld,  that  the  finding  that  the 
services  were  not  switching  or  transfer  services, 
within  the  meaning  of  the  rule,  was  eviden- 
tiary only,  and  would  be  rejected  a«  surplusage 
by  toe  Supreme  Court,  but  the  finding  that  de- 
fendant did  aot  charge  extortionate  latea  waa 
a  finding  of  ultimate  fact,  which  waa  binding 
upon  the  Supreme  Court;  not  being  a  legal 
conclusion,  since  It  did  not  necessarioT  depend 
upon  the  construction  or  application  of  any 
rule  of  the  Railrojid  and  Warehouse  Commis- 
sion, but  might  have-  been  reached  upon  the 
ground  that  the  rule  did  not  apply  to  the  facts 
proven,  or  that  the  rates  charged  w^re  not  In 
fact  extortionate. 

[Ed.  Note.— For  otheif  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  1095. •] 
4.  Appeal  awd  Ebbor  (!  1175*)— Dibpositiow 

— Rbvebsal  WiTtiotrr  Rkmand. 

Upon  finding  the  ultimate  and  controlling 
facta  against  plaintiff's  contention,  the  Appel- 
late Court  properly  reversed  a  judgment  for 
plaintiff  without  remanding  the  cause. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  4080 ;  Dec.  Dig.  i  1175.*]  , 
ft.  Appeal  and  Ebrob  (|  43*)>— Cebtificaxk  o» 

Importance— Phopbiett  op  Allowing. 
Where  the  Appellate  Court  makes  a  find- 
ing of  ultimate  facta  different  from  that  of  the 
trial  court  npon  reviersing  its  Judgment,  so  that 
Its  findings  would  bind  the  'Supreme  Court  on 
appeal,  the  Aupellate  Court  should  not  grant 
a  certificate  of  imnortanc*  and  allow  an  appeal 
to  the  Supreme  Court.  ,    .  • 

[Bid.  Note.— For  other  caees^  see  Appeal  vnd 
Error.  Dec.  Dig.  f  43.*] 

Appeal  from  Appellate  Court,  FDurtb  Dis- 
trict on  AppefU  from  Circuit  Court,  Bajulolph 
Counts';  Cbarles  T.  Moore,  Judge. 

Action  by  the  Sparta  Gaa  &  Electric  Cqiq- 
pany  against  the  IlIlDola  Southern  Rall-way 
Company.  From  a  judgment  of  the  Appel- 
late Court,  reversii^  a  judgment  for  plain- 
tiff, plaintiff  appeals, , upon  tbe  allowance  of 
•  certificate  of  importance.    Affirmed. 

H.  Clay  Homer,  for  appellant.  John  S. 
Mon^omery  and  William  T.  Abbott-  (Jolm 
G.  Drennan,'of  counsel),  for  appellee. 

COOKE,  J.  The  at^iellant,  the  Sparta  Oas 
Jk  Kectrlc  Company,  brought  an  action  of 
debt  in  the  drcult  court  of  Randolph  county 
against  the  appt^llee,  the  lUinola  Soutbuem 
Railway  CoaQ)any,  and  upon  a  trial  before 
a  Jury  obtained  a  verdict  for  $1,248.51,  upon 


trhich  judxmeat  was  rendered.  The  railway 
company  appealed  to  the  Appellate  Court 
for  tbe  Fourth  District,  where  the  judgment 
was  reversed,  a  finding  of  facts  made,  and  a 
certificate  of  Importance  granted,  whereupon 
appellant  appealed  to  this  court 

The  action  was  brought  under  section  6 
of  the  act  to  prevent  extortion  and  unjust 
discrimination  by  railroads,  approved  May 
2,  1873  (Laws  1873,  p.  138),  which  provides 
that  If  any  railroad  corporation  shall  ask, 
demaftd,  charge,  or  receive  of  any  persoif  or 
corporation  any  extortionate  charge  or  charg- 
es for  the  transportation  of  any  passengers, 
goods,  merchandise,  or  property,  or  for  re- 
ceiving, handling,  or  delivering  freights,  the 
person  or  corporation  so  offended  against 
may,  for  each  offence,  recover  of  such  rail- 
road corporation, '  In  any  form  of  action, 
three  times  tbe  amount  of  the  damages  sus- 
tained by  the  party  aggrieved,  together  with 
cost  of  suit,  etc.  Tbe  declaration  consists  of 
133  counts,  each  count  charging  a  separata 
offense. 

The  Appellate  Court  made  and  incorpor 
rated  in  Its  Judgment  the  following  finding: 
"We  find  as  ultimate  facts  In  this  case  that 
the  services  In  question  rendered  by  appel- 
lant for  tbe  appellee  were  not  switching  of 
transfer  'services,  within  tbe  meaning  of 
said  rule  23,  and  that  the  defendant  is  not 
guilty  of  charging  extortionate  freight  or 
switching  rates,  as  charged  in  the  declara- 
tion"; the  appellant  there  being  the  appel- 
lee here.  The  appellant  Insists  that  this  Is 
not  a  finding  of  the  ijltimate  facts  but  la 
simply  a  finding  of  law,  based  upon  the  con- 
struction the  Appellate  Court  has  placed  on 
rule  23  of  the  Railroad  and  Warehouse  Com- 
mission. 

.  When  the  Appellate  Court  reverses,  with- 
out remanding,  a  cause,  as  the  result,  whol- 
ly, or  In  part,  of  the  finding  of  the  facts  dif- 
ferent from  the  finding  of  the  trial  court,  It 
Is  required  to  recite  in  its  final  order  the 
facts  as  It  finds  them.  This  implies  the 
drawing  of  a  conclusion  from  all  the  evi- 
dentiary facts  bearing  on  the  Issue,  and  the 
conclusion  so  drawn  is  the  ultimate  fact  or 
facts  upon  which  the  case  depends,  and 
which  It  la  the  duty  of  the  Appellate  Court 
to  find.  Brown  t.  City  of  Aurora,  109  IlL 
165;  Stone  &  Co.  t.  Ferry,  239  HI.  60C,  88  N. 
E.  186.  When  the  Appellate  Court,  in  Ita 
finding  of  facts,  states  all  or  some  portion  of 
the  evidentiary  facts,  and  In  connfctlon  with 
the  same  also  findd  the  ultimate  facts,  wo 
will  not  consider  the  evidentiary  facts  for 
the  purpose  of  determining  whether  the  ul- 
timate conclusion  ot  fact  is  sustained  by  the 
evidentiary  facts  recited.  Stone  &  Co.  ▼. 
Ferry,  supra.  The  first  portion  of  the  find- 
ing, "that  the  services  In  question  readied 
by  appellant  for  the  appellee  were  .-pot 
switching  or  transfer  services,  within  the 
meaning  of  said  rule  iS,"  Is  a  mixed  ques- 
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tlon  of  law  and  fact,  and  la  evidentiary  only. 
It  might  tend  to  prove  that  appellant  had 
no  right  of  recovery,  but  it  is  not  properly  a 
part  of  the  finding  of  the  ultimate  facts. 
That  part  of  the  finding  which  Immediately 
follows,  "and  that  the  defendant  is  not  guilty 
of  charging  extortionate  freight  or  switching 
rates,  as  charged' In  the  declaration,"  is  the 
conclusion  of  the  Appellate  Court  upon  all 
the  evidentiary  facts. 

The  first  clause  of  the  finding,  which  is 
evidentiary  only  in  its  nature,  may  be  prop- 
erly rejected  as  surplusage.  Being  bo  re- 
jected, we  find  then  remaining  a  finding  of 
the  controlling  or  ultimate  facts  in  issue  be- 
tween the  parties,  which  is  binding  upon  us. 
When  thus  viewed,  the  finding  Is  purely 
one  of  fact,  and  It  does  not  necessarily  de- 
pend upon  the  construction  or  application  of 
any  rule  of  the  Railroad  and  Warehouse 
Commission.  This  conclusion  may  have  been 
reached  from  a  belief  that  the  evidentiary 
facts  proven  were  such  that  said  rule  23, 
even  as  construed  by  appellant,  did  not  ap- 
ply, or  from  a  belief  that,  notwithstanding 
the  rule  of  the  Railroad  and  Warehouse 
Commission,  the  rates  charged  were  not  ex- 
tortionate. The  action  is  based  on  alleged 
extortionate  diargef  for  the  transportation 
of  coal  from  Moffat's  mine,  located  on  the 
line  of  appellee's  railway,  to  Sparta,  a  dis- 
tance of  less  than  two  miles,  and  whether 
the  conditions  were  such  that  said  rule  23 
would  apply  under  any  construction  to  be 
given  It,  and  whether,  without  respect  to  the 
rules  of  the  Railroad  and  Warehouse  Com- 
mission, the  rate  charged  was  extortionate, 
were  controverted  questions  of  fact,  shown 
by  the  record  to  'have  been  submitted  to  the 
Jury,  and  were  all  presented  to  the  Appel- 
late Court  for  review  upon  appeal  from  the 
Judgment  of  the  trial  court  Finding  the 
ultimate  and  controlling  facts  as  it  did,  the 
Appellate  Court  properly  reversed  the  cause 
without  remanding. 

Appellant  suggests  that.  If  its  view  that 
this  Is  merely  a  finding  of  law  and  not  of 
the  ultimate  facts  Is  not  correct,  then  the 
certificate  of  importance  in  this  case  should 
have  been  denied.  There  Is  force  In  this 
suggestion.  Having  thus  concluded  appellant 
by  its  finding  of  the  ultimate  facts,  the  Ap- 
pellate Court  should  not  have  granted  a  cer- 
tificate of  Importance  in  this  case  and  al- 
lowed this  appeal. 

The  Judgment  of  the  Appellate  Court  is  af- 
firmed. 

Judgment  affirmed. 

(247   111.   S2» 

QBI6BR  ▼.  OBIGBR  et  al. 

(Supreme  Court  of  Illinois.    Dec.  21,  1910.) 

1.  Wills  (J  327*)— Eotablishmentv-TbiaI/— 
I^SBUFTOBT  Instruction — SrATnxss. 

Under  Wills  Act  (Hurd's  Rev.  St  1909,  c. 
14S)  I  7,  which  provides  that  In  the  trial  of 


contested  wills  an  issue  of  law  (hall  be  made' 
and  the  question  decided  by  a  jury,  the  rules 
governing  peremptory  instructions  are  the  same 
as  those  in  actions  at  law. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  773 ;    Dee.  Dig.  i  327.*] 

2.  Tbial  ({  139*)— Takinq  Cask  fboh  Jubt— 

DiBECTIOK    OF    VEBDICT— GbOUND. 

A  case  should  not  be  taken  from  the  jury 
when  there  is  any  evidence  tending  to  prove 
the  cause  of  action  or  fact  affirmed. 

[Ejd.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  K  332,  333,  338-341 ;   Dec  Dig.  {  ISK*] 

3.  WILUS     (S    324*)— ESTABLISHKENI— TBIAL— 

Evidence— ScFTiciENT  to  Go  to  Jury. 
In  an  action  to  set  aside  a  will  for  lack  of 
testamentary  capaci^,  evidence  offered  by  tlte 
contestant  to  that  effect  keU  sufficient  to  go  to 
the  jury. 

[Ekl.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  768;   Dec.  Dig.  {  324.*] 

Appeal  from  Circuit  Court,  Lee  County;  R. 
S.  Farrand,  Judge. 

Suit  by  Thomas  L.  Gelger  against  Walter 
W.  Gelger  and  others.  From  a  decree  for 
defendants,  plaintiff  appeals.  Reversed  and 
remanded. 

John  E.  Erwln,  for  appellant  Wingert  ft 
Wlngert,  for  appellee  BardwelL 

VICKBRS,  O.  J.  Thomas  Gelger  filed  a 
bin  In  the  circuit  court  of  Lee  county 
agailnst  the  executor,  trustee,  and  devisees 
under  the  will  of  John  ti.  Gelger  to  set  aside 
said  will  and  the  probate  thereof  on  the 
ground  that  the  testator  was  of  unsound 
mind  and  memory  at  the  time  the  will  was 
executed.  The  widow  and  children,  who  were 
made  defendants,  answered  the  bill,  admit- 
ting that  the  testator  was  of  unsound  mind 
at  the  time  said  will  was  executed.  The  ex- 
ecutor answered,  denying  such  unsoundness 
of  mind,  and  averred  that  the  testator  had 
capacity  to  make  the  will.  The  trustee  an- 
swered, not  admitting  or  denying  the  allega- 
tions of  the  bill.  An  issue  at  law  was  made 
up  as  to  whether  the  writing  in  question 
was  the  last  will  and  testament  of  John  L. 
Gelger,  and  submitted  to  a  Jury.  At  the 
dose  of  all  of  the  evidence  the  executor  made 
a  motion  to  exclude  the  evidence  of  con- 
testant and  for  a  directed  verdict  finding 
the  Instrument  read  In  evidence  to  be  the 
last  will  and  testament  of  John  L.  Gelger, 
deceased.  This  motion  was  sustained,  and 
the  Jury,  In  accordance  with  the  direction  of 
the  court,  returned  a  verdict  finding  that  the 
instrument  was  the  last  will  and  testament 
of  John  L.  Getger,  and  that  he  was  of  sound 
mind  and  memory  at  the  time  he  executed 
the  same.  Contestant  excepted  to  this  ruling 
of  the  court,  and  also  to  the  order  overruling 
his  motion  for  n«w  trial. 

The  only  question  InTOIved  is  whether  the 
court  below  erred  in  instructing  the  Jury  to 
find  a  verdict  in  favor  of  appellees  upon  the 
Issue  submitted  to  the  Jury.  The  same  Tule 
applies  In  reference  to  giving  a  peremptory 
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InstrncUoD  to  the  jury  in  a  anlt  to  conteBt 
a  will,  onder  section  7  of  the  wills  statute 
(Hard's  Rev.  St  1900,  c.  148),  as  obtains  In 
trials  of  actions  at  law.  This  court  has  so 
decided  several  times.  Purdy  v.  Hall,  134 
IIL  298,  25  N.  E.  645;  Thompson  t.  Bennett, 
194  IIL  57,  62  N.  B.  321;  Woodman  v.  Illi- 
noU  Trust  &  Savings  Bank,  211  IIL  578.  71 
N.  E.  1099.  Tlie  rule  established,  applicable 
to  a  motion  for  a  directed  verdict  in  law 
cases,  has  been  announced  so  often  that  It 
is  only  necessary  to  briefly  refer  to  it  at 
this  time.  Ttte  question  presented  by  sucii 
a  motloQ  is  whether  there  ia  any  evidence 
fairly  tending  to  prove  the  cause  of  action  or 
tact  aflJrmed.  It  is  not  tl>e  province,  of  the 
trial  Judge,  on  such  motion,  to  weigh  the 
evidence  and  determine  where  the  prepon- 
derance is.  Neither  the  trial  court  in  the 
first  Instance,  nor  the  court  of  review,  has 
anything  to  do  with  the  question  of  the  pre- 
ponderance of  the  evidence  or  the  credibility 
of  tbe  witnesses  when  considering  tills  ques- 
tion. Rack  V.  Chicago  City  Railway  Ck>., 
173  IIL  289,  50  N.  E.  668,  44  L.  R.  A.  127. 
tJnder  this  rule  a  brief  reference  to  tbe  tes- 
timony will  show  that  tbe  court  below  im- 
properly directed  the  verdict 

James  Lionergan,  a  witness  on  behalf  of 
appellant  testified  that  be  had  been  ac- 
quainted with  tbe  testator  a  great  number 
of  years,  and  bad  many  conversations  with 
him  daring  the  year  1906;  that  tlie  wiU  was 
executed  in  August  1906;  that  tbe  testator 
was  then  about  SO  years  of  age ;  tliat  in  tbe 
winter  of  1906  the  testator  went  to  Hot 
Springs,  and  remained  there  several  weeks; 
tliat  tbe  witness  saw  him  frequently  while 
in  Hot  Springs;  that  be  was  being  wheeled 
atwut  in  an  invalid  chair;  that  his  mind 
was  unsound  and  his  memory  very  poor;  that 
be  was  weak  in  body  and  mind,  old  and 
childish,  and  incapable  of  transacting  tbe  or- 
dinary bxislness  affairs  of  life ;  that  he  talk- 
ed with  him  at  Hot  Springs  about  people 
whom  be  had  known  well  In  Dixon,  and  tbe 
testator  was  unable  to  remember  such  per- 
sons. Tills  witness  testified  that  it  was  dif- 
ficult to  make  ttie  testator  understand  what 
yon  were  talking  about 

James  Geer  testified  that  be  tiad  been  ac- 
quainted with  the  testator  since  1860  up  to 
tbe  time  of  his  death,  and  that  he  saw  him 
once  or  twice  every  week  during  the  last 
year  of  bis  life ;  that  be  was  sufTering  from 
erysipelas  in  one  of  bis  legs,  and  that  be  bad 
gnJEtered  an  injury  by  being  thrown  from  a 
buggy  in  a  runaway.  He  testified  that  the 
testator  was  very  thin  and  emaciated  when 
be  went  to  Hot  Springs,  and  worse  when 
he  returned;  that  he  was  bad  off  both  in 
body  and  mind;  and  that  in  bis  opinion  tbe 
ttstator  was  insane,  or  "very  close  to  if'  in 
1906. 

Tbe  witnesses  for  appellant  Gregory,  God- 
frey.  Buzzard,   and   others,  who   knew   the 


testator  more  or  less  intimately,  and  had  an 
opportunity  to  observe  bis  physical  and  men- 
tal condition,  expressed  tbe  opinion  that  be 
was  so  feeble  in  body  and  mind  that  he  was 
wholly  unable  to  understand  ordinary  busi- 
ness transactions.  Kone  of  tbe  witnesses  for 
appellant  were  present  on  the  day  tbe  will 
was  executed,  and  none  of  them  conld  swear, 
from  personal  observation,  what  tbe  condi- 
tion of  tbe  testator's  mind  was  at  that  par- 
ticular time.  The  testator  died  in  1908,  and 
tbe  evidence  shows  that  he  never  recovered 
from  the  diseases  from  wiilcb  be  was  suffer- 
ing in  1906,  but  gradually  grew  worse  until 
be  died.  In  addition  to  the  evidence  for  ap- 
pellant some  of  the  witnesses  for  appellees 
made  admissions,  on  cross-examination,  that 
tended  to  show  that  the  mind  of  the  testator 
was  to  some  extent  impaired.  Nelson  A.  An- 
keny,  a  witness  for  appellees,  testified,  among 
other  things,  that  tbe  latter  part  of  1906  be 
noticed  that  ttie  testator  was  getting  more 
feeble  and  weaker,  both  physically  and  men- 
tally. When  aufced  whether  the  testator  was 
of  sound  mind  and  memory,  he  said  that  be 
could  not  say  as  to  that;  that  part  of  the 
time  be  wonld  act  queer  after  be  got  back 
from  Hot  Springs. 

In  referring  to  this  evidence,  we  do  so 
merely  for  tbe  purpose  of  showing  that  this 
case  should  have  been  submitted  to  a  Jury. 
and  not  for  tbe  purpose  of  intimating  any 
opinion  as  to  bow  this  question  should  lie 
determined.  It  is  not  our  purpose  to.  em- 
barrass another  trial  of  this  case  b^  any- 
thing that  has  been  said  with  reference  to 
the  evidence. 

For  tbe  error  in  directing  a  verdict  and 
dismissing  tbe  bill,  the  decree  of  the  circuit 
court  is  reversed,  and  the  cause  remanded 
for  a  trial  de  novo  upon  tbe  issue  Involved. 

Reversed  and  remanded. 


(248  111.  SO) 

GRAHAM  y.  PETERS. 
(Supreme  Court  of  IlUnois.    Dec.  21,  1910.) 

1.  Elections   (||  241,  247»)  —  "Canvass" — 
"Retubn." 

The  "canvass"  by  the  lodges  of  election  is 
merely  their  count  and  the  "return"  is  the  evi- 
dence of  tbe  result    . 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  {§  218,  223;  Dec.  Dig.  Si  241,  247.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  pp.  951,  952 ;  vol.  7,  pp.  6202-6205.] 

2.  Elections  (|  295*)— Contest— Evid«ncb— 
Pbesumptions  as  to  Betubns. 

The  return  is  presumptively  correct;  but 
the  ballots  themselves,  if  kept  in  accordance 
with  the  election  law,  are  the  best  evidence  of 
the  result  and  whether  or  not  they  shaU  pre- 
vail over  the  return  depends  upon  whether 
there  has  l>een  such  a  compliance  with  the  elec- 
tion law  for  preserving  them  that  their  integ- 
rity cannot  be  doubted. 

[EJd.  Note.— For  other  cases,  see  Ejections, 
C!ent.  Dig.  S!  297-299;   Dec.  Dig.  §  295.*] 
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8.   BLBOnORS    (I    295*)— CONIEST— BVIDEKOB— 

litpsAxmuaxr  of  Bote  Ballots  and  Re- 

TDBN. 

When  it  (tppeaiB  that  neitjier  the  judses  of 
election  noi  the  custodian  of  the  ballots  have 
properly  peiformed  their  duties,  both  the  return 
and  the  ballots  are  to  be  weighed  in  determin- 
ing the  result 

[Ed.  Note.— For  other  cases,  see  Elections, 
CenL  Dig.  {{  297-299;  Dec.  Dig.  i  295.»] 

4.  ELEOTtows   (I   255»)—OoHTicsx— Ballots— 

Statute. 

The  provision  of  the  election  law  that,  for 
the  pnrpoee  of  preserving  the  integrity  of  the 
ballots,  tiiey  shall  be  strung  upon  a  piece  of 
flexible  wire  and  the  ends  united  in  a  firm  knot, 
sealed,  etc.,  is  directory,  and  not  mandatory. 

[Ed.  Note.— For  other  cases,  see  EUections, 
Cent.  Dig.  |  231;   Dec.  Dig.  §  25B.»] 

5.  BLECnOWB    (S    291»)— COKTBST— EVIDENCB-^ 

BmtDKR  or  Pboot. 

Where  a  contestant  wishes  to  recount  the 
ballots,  the  burden  of  proof  is  upon  him  to  show 
a  substantial  compliance  with  the  election  law 
relative  to  preservation  of  the  ballots. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Gent  Dig.  |  286;  Dec.  Dig.  i  291.*] 

6.  BiLSCiiONs  (I  286*)— OonrasT— BviDENOt— ' 
Wkioht  and  'Sttfficienct. 

In  an  election  contest,  where  it  was  sought 
to  determine  the  result  by  a  recount  of  the  bal- 
lots, evidence  held  to  show  that  there  was  not  a 
substantial  compliance  with  the  provisions  of 
the  election  law  in  reference  to  the  preserva- 
tion of  the  ballots. 

[Eld.  Note.— ^r  other  cases,  see  Elections, 
Cent  Dig.  H  297,  299;  Dec.  Dig.  $295.*] 

7.  Elections  (8  307*)— Contest— Costs— Febs. 

In  a  suit  to  contest  an  election,  the  county 
court  has  no  power  to  allow  fees  to  the  tellers 
who  rfecounted  the  ballots, .  and  tax  them  as 
costs. 

IBA.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  I  833;   Dec  Dig.  {  307.*] 

Appeal  from  Sangamon  County  Court; 
George  W.  Murray,  Judge. 

Suit  by  James  E.  Graham  against  Frank 
Peters.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Kerersed. 

Andrus  &  Trutter  (Sidney  S.  Breese,  of 
counsel),  for  appellant  Graham  &  Graham, 
for  appellee. 

CARTWRIGHT,  J.  At  an  election  held  on 
April  5,  1910,  in  the  town  of  lUiopolls,  in 
Sangamon  county,  the  appellant,  Frank  Pe- 
ters, and  the  appellee,  James  E.  Graham, 
were  rival  candidates  for  the  office  of  collect- 
or. The  ballots  were  canvassed,  and  the  re- 
sult determined  was  that  the'  appellant  bad 
received  163  votes  and  appellee  162  rotes,  and 
a  return  was  made  accordingly.  The  appel- 
lant received  a  certificate  ot  election  and  qual- 
ified as  collector.  Appellee  filed  in  the  coun- 
ty court  his  petition  for  a  contest,  alleging 
tiiat  ballots  were  counted  for  the  appellant 
which  should  not  have  been  counted,  and  oth- 
ers were  not  counted  for  appellee  which  should 
have  been  counted  for  him.  The  petition  was 
answered,  with  a  denial  of  an'y  errors  in  the 
canvass;  and,  the  issue  coming  on  for  hear- 
ing, the  court,  against  the  objection  of  appel- 


lant, ordered  a  recount  of  the  ballots,  and, 
after  deciding  disputes  between  the  parties- 
based  on  the  appearance  of  certain  ballots 
and  the  manner  In  which  tbey  were  marked, 
found  that  161  legal  votes  were  cast  for  th* 
appeQee  and  169  for  the  appellant  It  was 
thereupon  adjudged  that  the  api>ellee  was 
duly  elected  collector,  and  the  court  ordered 
that  a  proper  certificate  of  election  be  Issued 
to  him,  and  the  certificate  of  election  issued 
to  the  appellant  be  canceled  and  annulled. 

The  appellant  questions  the  ruling  of  the- 
court  In  refusing  to  count  for  him  certain 
ballots  which  the  court  concluded  were  defec- 
tively marked,  and  counting  for  appellee  a 
ballot  which  was  alleged  to  hare  a  distin- 
guishing mark,  and  the  appellee  questions  rul- 
ings In  counting  a  ballot  for  the  appellant 
which  It  is  claimed  had  a  disttnguisbing  mark, 
and  another  In  which  a  judge  of  the  election 
wrote  his  Initials,  and  by  mistake  one  of  the 
three  Initials  was  a  different  letter;  but  the 
principal  controversy  is  whether  the  ballots 
ought  to  prevail  over  the  return  of  the  judges. 

The  rules  of  court  by  which  courts  hearing 
election  contests  are  to  be  governed  have  beoi 
stated  in  various  cases.  The  canvass  by  the 
judges  of  election  Is  merely  a  count  of  the 
ballots,  In  which  the  judges  credit  to  the  sev- 
eral candidates  the  ballots  which  In  their 
judgment  ought  to  be  counted  for  them,  and 
the  return  Is  a  statement  of  such  count  The 
return  Is  prima  facie  evidence  of  the  result; 
but  the  ballots  are  the  original  evidence  of 
the  votes  cast  and  are  better  evidence  of  the 
result,  if  they  have  been  preserved  In  the 
manner  required  by  the  election  law,  for  the 
purpose  of  securing  the  Integrity  of  the  bal- 
lots in  case  there  should  be  a  contest  0%e 
statute  provides  that  they  shall  be  strung  up- 
on a  piece  of  flexible  wire,  and  the  'ends  unit- 
ed In  a  firm  knot,  sealed  in  such  a  manner 
that  it  cannot  come  untied  without  breaking 
the  seal.  The  ballots  so  strung  are  to  be  In- 
closed in 'a  secure  canvas  covering,  securely 
tied  and  sealed  with  official  wax  Impression 
seals  in  such  manner  that  It  cannot  be  open- 
ed without  breaking  the  seals.  The  ballots 
In  the  canvas  covering  are  then  to  be  return- 
ed to  the  proper  clerk,  Who  is  required  to  pre- 
serve them  carefully.  The  question  whether 
they  shall  prevail  in  a  contest  over  tiie  re- 
turn is  to  be  determined  by  considering  wheth- 
er they  have  been  preserved  in  substantial 
compliance  with  these  requirements,  or  hav» 
been  so  exposed  to  the  reach  of  unauthorized 
X>er8ons  that  they  may  have  been  changed  or 
tatnpered  with.  If  there  Is  no  evidence  which 
would  cast  discredit  upon  the  return,  and  the 
ballots  have  not  been  properly  preserved,  but 
have  been  so  kept  that  they  might  have  l>een 
reached  by  unaxrthorized  persona,  they  will 
not  be  regarded  as  better  evidence  than  the 
return.  Eggers  v.  Fox,  177  lU.  185,  52  N.  B. 
269;  Murphy  v.  Battle,  156  Dl.  182,  40  N.  E. 
470;    Beall  v.  Albert  K9  111.  127,  42  N.  E. 
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186;  Bonney  ▼.  Finch,  180  111.  13S,  54  N.  H. 
318;  Caldwell  v.  McEIvaln,  184  III.  652,  66 
N.  E.  1012.  Wliere  th«  evidence  sbows  that 
Imth  the  judges  of  election  and  the  custodian 
of  the  ballots  have  failed  properly  to  perform 
their  duties,  neither  the  retnm  of  the  judges 
nor  the  ballots  will  prevail  over  tibe  other; 
but  the  result  must  be  determined  from  a  con- 
sideration of  the  return  and  the  ballots,  with 
all  (he  facts  and  drcomstanoes  surrounding 
the  case.  Catron  v.  Craw,  164  III.  20,  46  N. 
E.  3;  Jeter  v.  Headley,  186  III.  34,  67  N.  Bw 
781;   Caldwell  v.  McEIvain,  supra. 

The  provisions  of  the  statute  for  preserv- 
ing the  ballots  are  directory,  in  tiie  sense  that 
the  precise  method  prescribed  la  not  essential, 
if  there  Is  a  substantial  compliance,  and  It 
is  clearly  proved  that  the  ballots  have  been 
kept  intact  In  the  same  condition  as  when 
counted  and  protected  from  any  opportunity 
for  Interference  with  them.  The  contestant 
is  the  moving  party,  and  the  burden  is  uimu 
him  to  show  that  the  ballots  have  been  kept 
intact,  substantially  as  re<]ulred  by  the  stat- 
ute, and  preserved  from  any  opportunity  to 
tamper  with  them.  It  Is  not  incnmb^t  on 
the  dtfendant  to  show  that  they  have  been 
changed,  and  unless  the  contestant  shows  that 
they  have  been  k^t  in  such  a  way  that  there 
was  no  reasonable  opportunity  for  tampering 
with  them,  they  cannot  overcome  the  return. 
Kli^ery  v.  Berry,  94  IlL  516 ;  West  v.  Sloan, 
238  IlL  330,  87  N.  B.  828;  Jeter  v.  Headley, 
supra.  In  this  case  there  was  no  evidence 
tending  to  show  any  fraud  or  Improper  con- 
duct on  the  part  of  the  judges  of  the  elec- 
tion, or  any  negligence  in  the  manner  in  which 
the  ballots  were  canvassed  and  the  return 
made,  so  that  the  return  was  unlmpeached, 
and  there  was  no  ground  for  the  application 
of  the  rule  that  the  result  was  to  be  deter- 
mined from  a  consideration  of  both  a  dis- 
credited return  and  discredited  ballots. 

The  facts  concerning  the  preservation  of 
the  ballots  are  as  follows:  After  they  had 
been  counted  by  the  judges  they  were  strung 
on  a  wire,  and  the  ends  of  the  wire  were 
twisted  and  sealing  wat  was  placed  thereon 
as  required  by  the  statute.  The  ballots  were 
Oien  put  in  a  canvas  sack,  and  the  wire  was 
run  through  the  cloth  and  wrapped  around 
the  neck  of  the  sack,  and  sealing  wax  was 
placed  on  the  wrapping.  There  was  no  of- 
ficial wax  impressibn  seal,  as  required  by 
law,  applied  in  such  a  manner  that  the  sack 
eoold  not  be  opened  without  breaking  such 
seal ;  but  the  wax  was  applied  without  any 
seal.  In  such  a  manner  that  It  would  have  to 
be  broken  to  open  the  sack,  but  could  be  re- 
Idaced  without  any  certain  m^ans  of  show- 
ing the  fact  The  jadges  took  the  sack  con- 
taining the  ballots  wltli  the  Intention  of  de- 
livering them  to  the  town  derk ;  but  he  was 
playing  la  a  band  in  the  street,  and  they  de- 
livered the  ballots  to  the  supervisor,  who 
kept  a  store  In  the  village,  and  he  locked  them 
tn  his  desk  In  the  store.  ^  The  next  morning 
the  suxiervlsor  delivered  the  sack  to  the  town 


clerk,  who  kept  a  bakery,  and  called  the  at- 
tention of  the  derk  to  the  fact  that  the  seal 
was  in  the  same  condition  as  when  he  receiv- 
ed the  sack.  When  the  sack  was  delivered 
to  the  clerk,  he  placed  it  In  a  wooden  box, 
which  had  a  lid,  but  was  not  fastened  In  any 
way,  and  put  the  box  on  a  shelf  back  of  the 
counter  in  his  store  and  bakery.  There  were 
two  keys  to  the  bakery— one  carried  by  the 
owner  and  the  other  by  his  leaker,  who  usual- 
ly came  down  to  the  bakery  before  the  own- 
er. The  ballots  remained  in  that  condition 
and  place  about  two  weeks,  when  they  were 
delivered  to  the  newly  elected  town  clerk,  and 
he  took  them  to  a  grain  ofiBce,  where  he  .was 
employed,  and  put  them  in  a  safe.  They  re- 
mained in  the  safe  in  the  sack  three  days, 
when  the  sack  was  taken  out  and  put  in  a 
ballot  box  In  the  grain  office,  under  a  desk. 
Four  persons  had  keys  to  the  office,  and  busi- 
ness was  transacted  there  and  meetings  of 
the  school  board  held.  The  sack  remained 
there  about  a  week,  when  It  was  taken  to  a 
bank  and  placed  in  a  vault  to  which  three 
persons  had  access.  When  the  sack  was  pro- 
duced In  court  the  seal  was  cracked,  and  the 
second  town  clerk  testified  that  he  accident- 
ally cracked  it  while  the  ballots  were  in  his 
possession.  Both  the  town  clerks,  the  super- 
visor, and  a  night  watchman,  who  had  a  key 
to  the  bank,  each  testified  that  he  did  not 
tamper  with  the  ballots,  nor  know  of  any 
one  else  doing  it;  but  no  one  else  who  had 
access  to  the  various  places  where  the  bal- 
lots were  kept  testified  in  the  case. 

There  was  a  disregard  of  the  provision  of 
the  statute  requiring  wax  impression  seals, 
which  would  have  prevented  opening  the  sack 
without  breaking  the  seals,  which  could  not 
be  restore,  and  although  that  fact  was  not 
conclusive  against  the  ballots  as  evidence,  it 
was  Incumbent  upon  the  appellee.  In  the  ab- 
sence of  the  seals,  to  prove  that  the  ballots 
had  been  so  kept  that  no  reasonable  oppor- 
tunity was  afforded  for  tampering  with  them 
or  changihg  them.  He  attempted  to  do  that 
with  the  testimony  of  the  various  officials 
who  had  the  custody  of  the  ballots  and  who 
felt  sure  that  they  had  not  been  Interfered 
with  in  any  manner,  bttt  whose  testimony 
showed  that  the  ballots  were  sealed  and  kept 
In  such  manner  that  they  might  have  been 
tampered  with  or  changed,  and  the  wax  re- 
stored In  such  a  way  as  to  present  no  appear- 
ance of  the  fact  If  the  method  pointed  out 
by  the  statute  for  keeping  the' ballots  invio- 
late is  not  pursued,  the  evidence  must  be  clear 
and  satisfactory  that  the  method  actually 
adopted  was  such  that  there  was  no  reason- 
able opportunity  for  unauthorized  x>ersons  to 
interfere  with  them.  We  are  of  the  opinion 
that  the  ballots  vrexB  not  kept  in  such  a  way 
as  to  authorize  the  court  to  order  a  recount, 
and  to  base  a  decision  upon  the  result  of  such 
a  recount  contrary  to  the  return  of  the  judges 
of  election. 

The  county  court  appointed  tellers  for  the 
recount  of  the  ballots,  ^i/^^^f^y^^^ce^^^ 
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their  services  as  costs.  Tbere  Is  no  author- 
ity In  the  statute  for  the  taxation  of  costs 
for  such  services,  and,  inasmuch  as  costs  can 
only  be  allowed  as  provided  by  statute,  the 
court  erred  in  taxing  costs  for  the  services 
of  the  tellers. 

The  Judgment  of  the  county  court  is  re- 
versed. 

Judgment  reversed. 


(247  III.  «76) 

RIEHIi  et  al.  v.  RIEHIj. 
(Supreme  Court  of  IlUnois.    Dec.  21,  1910.) 

1.  Appeai.  and  Brbob  (§  1054*)— Harmless 
Bbbob  —  Rulings  on  Evidence  —  Equity 
Cases. 

Error  in  the  admission  or  exclusion  of  evi- 
dence in  an  equity  case  will  not  affect  the  de- 
cree if  there  is  other  evidence  sufScient  to  sus- 
tain it,  and  if  the  evidence  erroneously  acted 
on  by  the  court  would  not  change  the  result  if 
considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8§  4185,  4186;  Dec.  Dig.  | 
1064.*] 

2.  I3QUITT  di  381*)— SUBIItSSIOIT  OF  ISSUES  TO 

'   JuBT— Effect  ok  Decbee. 

The  trial  of  a  feigned  issue  by  a  jury  in  an 
equity  case  is  merely  advisory  to  the  chancellor, 
who  may  render  his  decree  in  accordance  with 
it  or  not,  at  his  option. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  {«  813-817 ;    Dec.  Dig.  {  S81.»] 

3.  Appeal  and  Erbob  (§  847*)— Eqottt— 
Scope  of  Review. 

In  an  equity  suit  by  hein  to  partition  prop- 
erty alleged  to  have  lieen  conveyed  by  deceased 
while  mentally  incapable,  where  the  chancellor's 
finding  that  deceased  was  mentally  incapable 
to  male  the  conveyance  and  that  therefore  the 
property  should  be  partitioned  was  not  wholly 
based  upon  the  findings  of  a  jury  on  the  submis- 
sion of  issues  to  it,  the  Appellate  Court  would 
consider  the  validity  of  the  decree  in  the  light 
of  the  entire  record,  and  not  merely  as  to  er-' 
rots  in  the  jury  proceeding. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |f  3367-3371;  Dec.  Dig.  i 
847.*] 

4.  Deeds  (|  211*)  —  Mentai.  Capacity  of 
Gbantob— Evidence. 

In  a  suit  to  have  a  deed  set  aside  because 
of  the  grantor's  mental  incapacity  and  for  par- 
tition, though  the  witnesses  were  unable  to 
testify  as  to  the  mental  condition  of  the  grantor 
on  the  morning  he  made  the  deed,  yet  the  testi- 
mony of  bis  being  a  victim  of  melancholia,  and 
being  committed  to  an  insane  asylum,  was  suffi- 
cient to  sustain  a  finding  of  his  mental  de- 
rangement at  the  time  of  making  the  deed,  as 
such  may  have  been  reasonably  inferred  from 
the  progressive  character  of  his  disease. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  §i  638-642;   Dec.  Dig.  i  211.*] 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty;   Louis  Bernreuter,  Judge. 

Suit  to  set  aside  a  deed,  and  for  partition 
by  Robert  Rlehl  and  others  against  Charles 
Riehl.  Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Afilrmed. 

Joseph  W.  Rickert,  for  appellant  Charles 
Morrison  and  A.  C.  Bollinger,  for  appellees. 


VICKERS,  G.  J.  This  Is  an  appeal  from 
a  decree  of  the  circuit  conrt  of  Monroe  coun- 
ty finding  the  interests  of  the  parties  in  the 
real  estate  involved  and  granting  a  partition 
thereof  among  the  respective  owners.  The 
real  estate  involved,  consisting  of  about  52.75 
acres,  originally  belonged  to  Mrs.  Fendrlcb, 
the  mother  of  the  appellant  and  appellees. 
The  mother  died  October  26,  lS9a  At  the 
time  of  her  death  she  left  suriving  her  as  her 
only  heirs  four  children,  Charles,  Robert, 
and  Joseph  Rlehl,  her  sons,  and  Mrs.  Amalle 
Kroman,  a  daughter.  Charles  Riebl  pur- 
chased the  undivided  interests  of  Robert 
Riebl  and  Mrs.  Kroman.  On  January  27. 
1894,  Joseph  Riehl  executed  a  deed  of  his 
one-fourth  Interest  to  his  brother  Charles 
for  the  express  consideration  of  $365.  After 
the  death  of  Joseph  Riehl,  which  occurred 
In  September,  1907,  appellees,  Robert  Rlehl 
and  Mrs.  Kroman,  filed  the  bill  in  ttila  case, 
alluring  that  they  were  each  the  owner  of  a 
one'twelfth  undivided  Interest  in  the  real 
estate  in  question  as  tielrs  of  their  brother, 
Joseph  Riehl,  and  allying  that  at  the  time 
of  the  execution  of  the  deed  of  January  27, 
1894,  the  said  Joseph  Riehl  was  of  unsound 
mind  and  Incapable  of  executing  the  deed, 
and  that  the  execution  ttiereof  was  procured 
through  fraud  and  undue  Influence  practiced 
upon  said  Joseph  RietU  by  Charles  Rlehl,  the 
grantee,  and  that  the  consideration  for  said 
conveyance  was  wholly  Inadequate.  Charles 
Riebl  answered  the  bill,  denying  that  Joseph 
Riehl  was  of  unsound  mind  at  the  time  of 
the  execution  of  the  deed  in  question,  or  that 
the  same  was  procured  through  undue  influ- 
ence or  other  improper  means.  The  circuit 
court  caused  an  issue  at  law  to  be  made  up 
as  to  the  mental  capacity  of  Joseph  Riebl, 
which  was  by  direction  of  the  court  submit- 
ted to  a  Jury.  The  Jury,  after  hearing  the 
evidence  and  being  instructed  by  the  court, 
returned  a  verdict  finding  that  the  deed  In 
question  was  not  the  deed  of  Joseph  Riebl. 
A  motion  for  a  new  trial  was  made  and  over- 
ruled, to  which  exceptions  were  preserved. 
Thereupon  the  court  rendered  the  decree  from 
which,  this  appeal  Is  prosecuted,  which  re- 
cites that  It  is  based  upon  the  pleadings,  the 
verdict  of  the  Jury,  and  the  exhibits,  flies, 
and  proofs  submitted  In  evidence.  The  de- 
cree shows  upon  Its  face  that  the  court  spe- 
cifically found  all  of  the  material  facts  neces- 
sary to  sustain  the  decree  rendered.  It  is 
the  reversal  of  this  decree  which  Charles 
Riehl  seelcs  by  his  appeal  to  this  court 

Most  of  appellant's  assignments  of  error 
relate  to  the  rulings  of  the  court  upon  the 
admission  and  exclusion  of  evidence  during 
the  trial  of  the  feigned  issue  by  the  Jury, 
and  the  InstructionB  of  the  court  given  and 
refused.  The  rule  which  is  applicable  to  the 
trial  of  chancery  proceedings  is  that  any  er- 
ror which  may  have  been  committed  In  rul- 
ings upon  the  admission  or  exclusion  of  evl- 


*>Vr  other  eases  see  mubs  toplo  and  lecUon  NUMBER  In  Dec  Dig.  *  Am.  Dig.  Key  No.  Series  *  Rq>'r  Indaxai 

Digitized  by  VJVJVJVIC 


111.) 


RIEHL  ▼.  RIEHL. 


319 


dence  Is  unimportant  If  tbere  Is  competent 
evidence  In  the  record  sufficient  to  support 
the  decree,  and  that  the  evidence  vrhlcb 
on^t  to  have  been  considered  would  not,  If 
considered,  change  the  result  The  question 
In  such  case  is  whether  or  not  upon  the 
whole  record  substantial  Justice  appears  to 
have  been  done  to  the  parties.  Trelearen  t. 
Dixon,  119  111.  548,  8  N.  B.  189.  Shedd  y. 
Seefeld,  230  IlL  118,  82  N.  E.  S80,  13  L.  B. 
A.  (N.  S.)  709,  lao  Am.  St.  Rep.  269.  Under 
the  chancery  practice  which  prevails  in  the 
English  courts  of  chancery  and  in  this  state, 
the  formation  and  trial  of  a  feigned  issue  by 
a  Jury  Is  merely  advisory  to  the  chanc^lor, 
and  the  verdict  upon  such  issue  Is  not  bind- 
ing upon  the  court.  Fanning  v.  Russell,  94 
111.  386.  In  such  case  the  parties  are  en- 
titled to  the  Judgment  of  the  chancellor  upon 
the  issues  of  fact  In  the  case.  If  the  court 
is  satisfied  with  the  verdict,  he  may  adopt  It 
and  render  a  decree  in  accordance  therewith, 
or  he  may,  without  setting  aside  the  verdict, 
render  fi  decree  contrary  thereto.  In  2  Dan- 
lell's  Chancery,  p.  1305,  It  is  said:  "Upon 
the  trial  of  an  Issue  a  bill  of  exceptions  for 
an  alleged  misdirection  of  the  judge  will  not 
lie,  but  the  r^rular  course  Is  to  apply  to  the 
court  which  directed  the  Issue,  for  a  new 
trial.  Under  the  English  chancery  practice 
the  feigned  issue  was  sent  to  a  law  court  for 
trial,  from  which  the  evidence  and  the  ver> 
diet  were  certified  back  to  the  court  of  chan- 
cery. If  a  motion  for  a  new  trial  was  made, 
it  was  made  In  the  chancery  court  and  not 
In  the  law  court  If  a  new  trial  was  applied 
for  In  the  chancery  court  and  denied  upon  an 
appeal  from  the  decree,  the  question  was  not 
whether  there  had  been  errors  In  the  trial  of 
the  feigned  issue,  but  the  question  was,  upon 
the  whole  record,  whether  the  decree  of  the 
chancellor  was  right" 

This  rule  is  applied  by  the  Supreme  Court 
of  the  United  States.  Johnson  v.  Harmon, 
94  U.  S.  371,  372,  24  L.  Ed.  271.  In  dispos- 
ing of  that  question  in  the  case  above  cited, 
Mr.  Justice  Bradley  said:  "The  Issue  is  di- 
rected to  be  tried  for  the  purpose  of  inform- 
ing the  conscience  of  the  chancellor  and  aid- 
ing him  to  come  to  a  proper  conclusion.  If 
he  thinks  the  trial  has  not  been  a  fair  one, 
or  for  any  other  reason  desires  a  new  trial, 
it  is  in  his  discretion  to  order  It  But  he 
may  proceed  with  the  cause  though  dlssatis- 
fled  with  the  verdict,  and  make  a  decree  con- 
trary thereto,  if  in  his  Judgment  the  law 
and  the  evidence  so  require.  A  decree  in 
equity,  therefore,  when  appealed  from,  does 
not  stand  or  fall  according  to  the  legality  or 
illegality  of  the  proceedings  on  the  trial  of  a 
feigned  issue  In  tbe  cause,  for  the  verdict 
may  or  may  not  have  been  the  ground  of  the 
decree.  It  Is  the  duty  of  the  court  of  first 
Instance  to  decide  (as  was  done  here)  upon 
the  whole  case,  pleadings,  evidence,  and  ver- 
dict, giving  to  the  latter  so  much  efTect  as 
It  Is  worth.  An  appeal  from  the  decree  must 
b*  decided  in  the  same  way,  namely,  opon 


the  whole  case,  and  cannot  be  made  to  turn 
on  the  correctness  or  incorrectness  of  the 
Judge's  rulings  at  the  trial  of  the  feigned  Is- 
sue." 

Appellant  relies  on  the  case  of  Guild  v. 
Hull,  127  lU.  523,  630,  20  N.  B.  665,  667,  as 
establishing  a  dlfl^erent  nil&  In  that  case 
the  decree  was  based  exclusively  upon  the 
verdict  as  the  following  recital  will  show: 
"And  being  fully  advised  In  the  premises, 
and  having  overruled  the  motion  to  set  aside 
said  verdict  and  for  a  new  trial,  as  afore- 
said, doth  order  and  decree  that  a  pro  forma 
decree,  and  pro  forma  only,  be  entered  In 
said  cause  in  pursuance  of  said  findings  of 
the  said  Jury,  and  not  'Otherwise,"  etc.  In 
disposing  of  that  case  this  court  did  consider 
errors  assigned  upon  tbe  rulings  of  the  court 
during  the  trial  of  the  feigned  Issue,  but  that 
was  only  because  the  language  of  the  decree 
showed  affirmatively  that  the  court  did  not 
act  upon  its  own  Independent  Judgment 
This  court  In  that  case  used  the  following 
language:  "As  the  decree  Is  based  on  the 
verdict  of  the  Jury  alone,  and  not  upon  any 
independent  Judgment  of  the  circuit  court,  it 
must  follow  that  if  the  finding  of  the  Jury 
was  the  result  of  or  was  influenced  by  the 
admission  of  Improper  evidence  or  by  im- 
proper instructions  given  by  the  court,  tbe 
decree  should  be  reversed." 

The  decree  in  the  case  at  bar  Is  not  based 
upon  the  verdict  of  tbe  Jury  alon&  It  appears 
from  the  recitals  of  the  decree  already  set 
out  that  It  was  the  result  of  an  Independent 
consideration  of  the  evidence  by  tbe  court 
In  connection  with  the  verdict  of  the  Jury. 
That  being  true,  the  practice  sanctioned  in 
the  Hull  Case  cannot  be  followed  here.  The 
question,  therefore,  to  be  determined  upon 
this  appeal.  Is  whether  tbe  decree  finding 
that  Joseph  Riebl  was  of  unsound  mind  at 
the  time  the  deed  was  executed  to  appellant 
and  setting  the  same  aside,  properly  disposes 
of  the  cause  when  the  entire  record  Is  con- 
sidered. 

The  evidence  submitted  to  the  Jury,  and 
upon  which  Its  verdict  as  well  as  tbe  decree 
of  the  court  is  based,  tends  to-  establish  the 
following  facts:  Joseph  Riehl,  the  grantor 
in  the  deed  In  question,  resided  on  the  farm 
in  question  with  his  mother  and  step  father 
until  his  mother's  death.  He  was  about  26 
years  of  age  at  that  tlm&  He  had  never 
been  married.  After  his  mother's  death  the 
farm  was  rented.  The  evidence  shows  that 
the  grantor,  Joseph  Riehl,  was  able  to  do 
some  /arm  work  prior  to  bis  mother's  death. 
He  was  a  man  of  good  physical  health  and 
able  to  do  any  kind  of  labor  so  far  as  mere 
physical  strength  was  concerned.  About  the 
year  1891  the  evidence  shows  that  he  began 
to  show  signs  of  melancbolia,  and  that  these 
maqlfestatlons  continued  to  become  more 
marked — so  much  so  that  at  the  time  his 
mother  died,  in  1893,  he  had  practically  cea»' 
ed  trying  to  do  anything  in  the  way  of  labor 
upon  the  term.    He  had  been  under  treat*' 
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mteat  of  Tarlona  pbysldanB,  but  his  condition 
had  not  Improved.  In  NoTember,  1893,  he 
went  to  St.  liOnlB  and  consulted  Dr.  Oharles 
Rlchter.  Dr.  Rlchter  saw  him  three  times 
daring  the  month  of  November.  The  doctor 
testifies  that  he  found  it  very  difficult  to  get 
any  clear  view  of  his  case  because  of  his  un- 
willingness to  answer  questions.  Blehl  at 
that  time  complained  of  headaches  and  pains, 
and  said  that  he  felt  restless,  but  his  descrip- 
tion of  bis  condition  was  Indefinite  and  un- 
satisfactory. The  physician  testifies  that  he 
concluded  that  he  was  suflerlng  from  some 
mental  disturbance.  On  the  occasion  of  the 
third  visit  to  Dr.  Rlchter  he  was  able  to  get 
a  clear  statement  from  Rlehl  and  made  a 
careful  examination,  and  found  him  sufTer- 
Ing  from  melancholia.  Dr.  Rlchter  did  not 
see  Rlehl  again  until  in  September,  1884, 
whffli  he  visited  him  In  an  Insane  asylum  in 
8t  Louis  where  Rlehl  was  confined.  Dr. 
Rlchter  says  from  the  condition  wtilch  he 
found  In  November,  1893,  it  was  his  opinion 
that  the  disease  had  been  of  long  standing. 
When  the  doctor  examined  him  In  1894,  In 
the  asylum,  he  was  entirely  Irrational.  Bas- 
ing his  opinion  upon  the  condition  he  found 
In  the  fall  of  1883  and  his  subsequent  condi- 
tion in  1894,  Dr.  Rlchter  testifies  that  Rlehl 
was  suffering  from  a  true  case  of  melan- 
cholia, from  which  he  had  not  in  any  degree 
recovered. 

Joseph  Scharfenberger  testified  that  he 
was  well  acquainted  with  Joseph  Riebl  for 
a  number  of  yearp  prior  to  the  time  when 
the  deed  in  question  was  executed.  He  work- 
ed on  the  same  farm  with  Riehl  during  the 
early  90's.  The  witness  testifies  that  Rlehl 
would  walk  around  In  the  fields  during  har- 
vest time,  when  the  weather  was  very  hot, 
wearing  boots  and  heavy  clothes  and  a  big 
fur  cap;  and  during  these  times  Rlehl  would 
complain  of  not  feeling  well,  and  would  go 
to  the  house  and  go  to  bed  with  his  clothes 
on,  and  cover  up  with  a  feather  bed.  He  tes- 
tlfles  that  Rlehl  wore  an  overcoat  during  the 
hot  weather.  From  his  conversations  and 
actions  this  witness  says  that  Joseph  Riebl 
was  not  mentally  competent  to  transact  ordi- 
nary business;  tluit  In  his  opinion  be  would 
not  be  able  to  understand  a  transaction  In- 
volving the  execution  of  a  deed. 

Frank  Noeike,  who  lived  near  Rlehl,  testi- 
fied that  he  saw  Riehl  frequently  in  the  sum- 
mer time  wearing  a  far  cap  and  a  heavy 
overcoat;  that  lie  saw  him  in  bed  with  his 
clothes  on;  that  he  woald  walk  aimlessly 
about  over  the  place,  more  frequently  atplght. 
Tills  witness  also  gives  It  as  his  opinion 
that  he  was  totally  unable  to  transact  any 
ordinary  business. 

Mrs.  Kroman,  a  sister  of  Joseph  Rielil, 
testifies  that  her  brother  Joseph  was  snf- 
fMng  from  some  mental  trouble  before  the 
deatli  of  tbelr  mother,  and  tliat  be  gradually 
grew  worse;  that  he  would  wear  his  win- 
ter clothing,  including  an  overcoat,  during 
the  •mnmer  ttme^  and  that  he.wonld  sever 


take  off  his  <dotblng  wboi  goinf  to  bed; 
that  he  did  not  shave  or  have  his  hair  cut; 
tliat  his  hair  was  18  Inches  long,  and  he 
wore  a  long  beard.  This  witness  resided  In 
St  Louis.  She  testlQes  that  her  brother 
would  spend  a  part  of  his  time  at  her  house 
and  a  part  of  the  time  at  bis  home  in  Wa- 
terloo. She  testifies  that  she  was  at  her 
mother's  home  when  she  died  and  remained 
there  after  the  funeral  three  or  four  weeks, 
during  which  time  she  was  frequently  with 
her  brother;  that  he  was  then  mentally  in- 
competent to  attend  to  any  business ;  that  he 
gradually  grew  worse  imtU  the  fall  of  1894, 
when  he  was  placed  in  an  insane  asylum  la 
St  Louis.  She  testifies  that  he  would  sit 
up  at  night  and  write  letters,  but  instead  of 
mailing  them  he  would  hide  them  behind 
the  washstand,  tables,  etc.  This  witness 
testifies  that  she  sold  her  one-fourth  Inter- 
est in  the  farm  to  her  brother  Charles  (the 
appellant  herein)  10  or  12  years  before  for 
11,000,  and  that  her  brother  Joe's  interest 
was  worth  the  same  as  Iters. 

Robert  Rlehl,  a  brother  of  Joseph  and  one 
of  the  appellees  herein,  testified  to  subetan* 
tlally  the  same  state  of  facts."  fie  testified 
that  his  brother  would  wear  the  same  cloth- 
ing for  five  months,  and  that  they  were  un- 
able to  get  him  to  change  Ills  clothing;  that 
he  did  not  take  off  tils  clothing  at  night 
but  slept  with  the  same  dothlng  on  that  he 
wore  daring  the  day. 

These  and  other  witnesses  testify  to  the 
unusual  conduct  of  Joseph  RlehL  It.  is 
shown  Iiy  the  evidence  that  he  would  go  out 
in  the  field  and  walk  In  a  circle;  that  lie 
would  stand  for  hours  in  tbe  same  place, 
looking  at  tbe  sun,  and  claim  that  he  saw 
circles  around  the  sun  which  would  bring 
him  good  luck.  He  would  attempt  to  point 
out  to  others  the  circles  which  he  saw  around 
the  sun,  but  no  one  else  could  see  them. 

Charles  Rlehl,  the  appellant,  resided  In  St 
Louis.  On  the  morning  of  January  27,  1894, 
at  about  3  or  4  o'clock  In  the  morning,  Jo- 
seph Rlehl  came  to  appellant's  house.  It 
was  dark,  and  the  fami^  were  not  yet  up. 
He  was  admitted.  The  evidence  Is  not  very 
clear  as  to  the  occurrences  that  took  place 
on  the  morning  tbe  deed  was  executed.  The 
aniellant  was  incompetent  to  testify,  and 
the  only  persons  who  do  testify  as  to  the 
occurrences  attending  the  execution  of  the 
deed  are  appellee  Robert  lUebl,  a  son  of 
Charles  Riehl,  and  the  notary  public  who 
took  the  acknowledgment  The  notary  tes- 
tifies that  the  deed  was  read  to  the  grantor 
and  that  be  thought  he  understood  it ;  tliat 
he  took  his  acknowledgment  in  tbe  usual 
manner,  and  saw  nothing  to  excite  bis  sus- 
picions as  to  tbe  mental  condition  of  the 
grantor.  From  the  evidence  of  the  notary 
It  Is  apparent  that  he  only  has  a  very  gen- 
eral recollection  of  the  transaction.  Ob  be- 
half of  Bi^Uant  no  expert  witness  testifies.. 
A  number  of  lay  witnesses  testify  to  their 
acquaintance  \iith  Jos^h  RleU  and  to  bis 
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ability  to  transact  the  ordinary  business  af- 
fairs of  life  during  the  two  or  three  years 
preceding  the  execution  of  this  deed.  It  Is 
shown  that  on  one  occasion  he  paid  men  who 
lielped  to  thrash  wheat  on  the  farm;  that 
he  himself  assisted  In  the  thrashing;  and 
that  he  returned  the  labor  of  some  of  the 
bands  by  helping  them  to  thrash  their  wheat 
It  appears  from  the  evidence  that  he  was 
brought  before  the  county  Judge  of  Monroe 
county  upon  a  complaint  that  be  was  Insane 
and  an  examination  was  had  before  Judge 
Erd  and  a  Jury,  which  resulted  in  a  verdict 
finding  that  he  was  not  Insane.  The  date  of 
this  Inquest  Is  not  definitely  stated  In  the 
record.  It  Is  provKJ  on  behalf  of  appellant 
that  Joseph  Rlehl  was  able  to  travel  from 
one  place  to  another  unattended;  that  It  was 
not  thought  necessary  for  any  one  to  look 
after  him  In  going  from  bis  home  to  St 
Louis  or  other  places  where  be  might  desire 
to  go. 

The  foregoing  Is  the  substance  of  all  the 
evidence  heard.  There  is  no  controversy 
over  the  value  of  tbe  interest  conveyed  by 
Joseph  Rlehl  to  appellant  It  was  worth  at 
least  $1,000.  The  consideration  paid  was 
$36!$.  Under  the  evidence  we  are  convinced 
that  Joseph  RIebl  was  a  victim  of  melan- 
cholia; that  be  had  been  suffering  from  this 
disease  for  several  years  before  bis  mother's 
death;  that  he  gradually  grew  worse,  until 
flnnlly  he  was  committed  to  an  Insane  asy- 
lum for  treatment;  that  at  the  time  the  deed 
was  executed  he  was  still  suffering  from 
this  mental  malady.  While  none  of  the  wit- 
nesses are  able  to  swear  what  tbe  condition 
of  bis  mind  was  on  tbe  morning  the  deed 
was  executed,  still  that  may  reasonably  be 
Inferred  from  the  nature  and  progressive 
«baracter  of  his  disease.  In  our  opinion  tbe 
decree  of  tbe  court  setting  aside  this  deed 
as  a  cloud  upon  tbe  title  of  |ippeliees  is  sus- 
tained by  the  evidence. 

Tbe  decree  of  the  circuit  court  will  there- 
fore be  affirmed. 

Decree  affirmed. 


(24S  IlL  M.) 

PEOPLE  ▼.   LEHL 

(Supreme  Court  of  Illinois.    Dec.  21,  1910.) 

1.  HoviciDB  (I  161*)— Intent— Evidence. 

In  a  prosecution  for  minglinfr  carbolic  add 
with  beer  with  intent  to  cause  the  death  ot  a 
human  being,  evidence  offered  by  accused  as  to 
what  quantity  of  carbolic  acid  mingled  with 
beer  would  render  it  dangerous  to  human  life 
was  relevant  on  the  question  of  intent,  and  was 
improperly  excluded. 

[Ed.   Note. — For   other   cases,   see   Homicide, 
Cent.  Dig.  §  302;   Dec.  Dig.  |  161.*] 

2l    HOJIICIOK    (J    142*)— EVIDENCK   ADinS8IBI.E 

UwDER  Pi:.EA  o*  Not  Guilty. 

Dnder  a  plea  of  not  guilty  in  a  prosecution 
for  mingling  carbolic  acid  with  beer  witl>  intent 
to  produce  death,  evidence  offered  by  accused 
that  the  amount  of  acid  placed  in  the  beer  was 
not  sufficient  to  produce  death  was  admissible 


under  the  plea  of  not  guilty,  and  an  objection 
that  such  evidence  was  inconsistent  with  ac- 
cused's denial  that  be  placed  the  add  in  tiie 
beer  was  not  well  talcen. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {{  250-259;    Dec  Dig.  |  142.*] 

3.  CanuNAi.  Law  ({  789*)— Insxbdotioks— 
Reasonable  Doubt. 

An  instruction  that  "a  reasonable  doubt  re- 
quires that  there  should  be  more  than  a  mere 
possibility  of  the  defendant's  innocence.  You 
must  have,  in  order  to  justify  acquittal,  a  rea- 
sonable doubt  of  tbe  defendant's  guilt  growing 
out  of  the  unsatisfactory  nature  of  the  evidence 
against  lilm.  Xtds  doubt  must  be  such  a  one 
as  would  induce  a  reasonable  man  to  say,  'I  am 
not  satisfied  that  the  defendant  is  guilty' " — 
was  erroneons,  as  the  expression  "the  evidence 
against  him"  had  a  tendency  to  lead  the  jury 
to  believe  that  they  were  to  determine  the 
question  of  reasonable  doubt  from  a  considera- 
tion of  tbe  state's  evidence  alone. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {)  1906,  1907;    Dea  Dig.  i  789;*] 

4.  Criuinai,  Law  (f  601*)— Evidencb— Hba- 
soNABLs  Doubt. 

In  determining  the  question  of  leaBouable 
doubt,  the  jury  must  consider  all  the  evidence, 
that  given  against  accused  as  well  as  that  la 
his  favor. 

[EU.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  i  1267;  Dec.  Di^.  i  561.»] 

6.  Cbiminai.  Law  (}  823*)  —  Xnstbuction — 
Reasonable  Doubt— Cure  bt  Otheb  In- 
btbuction. 

An  instmetion  whidi  to  defective,  to  that 
it  leads  the  jury  to  believe  that,  in  determining 
reasonable  doubt,  they  are  to  consider  only  the 
evidence  nnfavorable  to  accused,  was  not  cured 
by  a  further  instrn<^ion  that  tne  jury  were  to 
consider  the  whole  evidoice,  and  determine  the 
question  of  guilt  or  innocence  from  such  consid- 
erations. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  H  199^-1996;   Dec.  Dig.  S  823.*1 
6.  CanjiNAL  Law  (8  lOSB*)-— Appeai,— Objwj- 

TION   IN  TRIAI,  COUBT. 

Alleged  misconduct  of  the  court  in  pro- 
pounding questions  to  witnesses  on  direct  and 
cross  exammation  will  not  be  considered  on  ai>- 
peal  where  no  objections  or  exceptions  were  in* 
terposed  in  respect  thereto  in  the  trial  court 

lEH.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {$  2639--2641 ;   Dec.  Dig.  S  103o.*] 

Error  to  Orcuit  Court,  Livingston  County. 
O.  W.  Fatten,  Judg& 

Christian  Lee  was  convicted  of  an  attempt 
to  coounlt  homicide,  end  he  brings  error. 
Reversed  and  remanded. 

Graves  &  Gibbons  and  O.  F.  H.  Carrlthers, 
for  plaintiff  in  error.  W.  H.  Stead,  Atty. 
Oen.,  and  Bert  W.  Adsit  State's  Atty.,  tor 
the  People. 

VICKERS,  3.  The  plaintiff  In  error,  Chris- 
tian Lee,  was  tried  and  convicted  at  the  May 
term,  1910,  of  the  Uvirigston  county  circuit 
court  on  an  Indictment  charging  him  with 
mingling  carbolic  acid  with  beer,  with  an  In- 
tent to  cause  the  death  of  Emma  Lee^  his 
wife,  in  violation  of  section  230  of  the  Crim- 
inal Code  (Hurd's  Rev.  St  1909,  c.  38),  which 
makes  It  a  felony  to  mingle  any  poison  with 
food,  drink,  or  medicine  with  an  intent  to 
cause  the  death  of  any  person.    Motions  tm 


•For  other  cues  see  same  topic  and  section  NUMBBR  in  Deo.  Dls.  A  Am.  Dls.  Key  Mo.  Sertea  A  Sip'r  In4«x«* 
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a  new  trial  and  In  arrest  of  Jndtgment  were 
OTermled,  and  plaintiff  In  error  was  sen- 
tenced to  an  Indeterminate  term  In  the  peni- 
tentiary. A  writ  of  error  bas  been  sued  out 
of  this  conrt  for  the  purpose  of  obtaining 
a  review  of  the  Judgment  of  the  circuit 
court. 

It  will  not  be  necessary  to  consider  all  of 
the  errors  assigned  upon  this  record,  nor  will 
it  be  necessary  to  go  Into  an  examination 
of  the  evidence  in  detail.  The  facts  In  gen- 
eral outline  are  as  follows:  Emma  Lee  Is 
plaintiff  In  error's  second  wife.  They  have 
been  married  about  14  years  and  have  three 
cbUdcen:  Sophia,  12  years  old,  Bosle,  10 
years  old,  and  Laura,  9  years  old.  The 
family  formerly  resided  on  a  farm  In  Ger- 
manvllle  township,  Livingston  county,  but 
for  the  last  several  years  have  resided  In 
the  village  of  Strawn,  In  said  county.  About 
elz  years  ago  Mrs.  Lee  was  adjudged  Insane, 
and  sent  to  the  hospital  at  Kankakee,  111. 
Some  three  or  four  years  ago  she  was  re- 
leased from  the  hospital,  and  since  that  time 
has  been  residing  with  the  plaintiff  In  error 
and  their  children  In  the  village  of  Strawn. 
There  Is  evidence  tending  to  show  that  plain- 
tiff in  error  and  his  wife  did  not  live  hap- 
pily together,  either  before  she  was  sent  to 
the  asylnm  or  after  her  return.  On  one  oc- 
casion before  Mrs.  Lee  was  sent  to  the  asy- 
lum, she  took  carbolic  acid  with  suicidal  In^ 
tent,  but  through  the  treatment  of  Dr.  John 
J.  Klemme  her  life  was  saved.  A  few  weeks 
before  the  alleged  attempt  to  destroy  her  life 
by  poison,  and  as  a  result  of  a  domestic  dif- 
ficulty between  her  and  plaintiff  In  error, 
Mrs.  Lee  left  her  home  and  went  to  the  house 
of  Mrs.  Henry  Ringler,  who  lived  near  the 
Lee  house.  She  remained  at  Mrs.  Rlngler's 
home  about  two  weeks,  and  then  moved  Into 
a  small  house  In  the  rear  of  the  Lee  resi- 
dence. She  lived  alone  In  the  small  bouse 
from  about  February  10th  to  March  13th. 
On  Saturday  night,  March  12,  1910,  the  plain- 
tiff In  error  purchased  three  bottles  of 
Schlltz  beer  from  George  Cook,  a  saloon 
keeper  in  Strawn,  and  took  it  home  and 
placed  It  In  a  feed  cutter  In  his  bam.  The 
three  bottles  of  beer  were  wrapped  together 
in  a  paper.  IVurlng  the  forenoon  on  Sunday 
plaintiff  In  error  was  doing  some  chores  about 
his  bam,  and  his  little  girls,  Rosle  and  Lau- 
ra, were  with  him  at  the  bam.  The  girls  dis- 
covered the  package  In  the  feed  cntter  and 
asked  their  father  what  It  was,  and  he  told 
them  that  it  was  beer.  Plaintiff  in  error 
drank  one  bottle  of  beer  at  the  bam  during 
the  foraioon  on  Sunday.  His  daughters, 
Rosle  and  Laura,  took  one  of  the  remaining 
two  bottles  over  to  their  mother,  and  gave 
it  to  her.  There  is  a  conflict  In  the  evidence 
whether  the  bottle  of  beer  was  taken  to  Mrs. 
Lee  at  the  suggestion  of  the  plaintiff  in  er- 
ror, or  whether  it  was  first  suggested  by 
the  children.  The  little  girls  both  testified 
that  tb^  asked  their  papa  If  they  might 
take  one  bottle  of  the  beer  to  their  mamma. 


and  that  be  said  he  did  not  care,  but  that 
he  would  not  take  it  himself,  and  the  girls 
took  the  beer  in  pursuance  of  their  request, 
and  their  statement  Is  corroborated  by  plain- 
tiff In  error.  The  testimony  of  the  little 
girls  is  discredited  to  some  extent  by  the 
testimony  of  their  mother,  who  swears  that 
when  the  girls  gave  her  the  beer  they  said 
that  "iiapa  sent  It  to  you."  The  remaining 
bottle  of  beer  was  taken  to  the  house  of 
plaintiff  in  error,  and  served  to  the  family 
at  dinner.  Mrs.  Lee  took  the  bottle  of  beer 
that  was  given  to  her  over  to  Mrs.  Ringler, 
and  offered  to  share  It  with  Mrs.  Ringler. 
Mrs.  Ringler  said  that  she  had  Just  had  her 
dinner,  and  did  not  care  for  any  beer  at  that 
time,  and  suggested  that  Mrs.  Lee  put  the 
beer  on  the  back  porch  in  a  cool  place,  and 
that  they  would  drink  it  later.  Some  time 
in  the  afternoon  r  the  bottle  of  beer  was 
brought  in  from  the  back  porch,  two. glasses 
procured,  and  the  bottle  was  opened  and 
the  beer  poured  into  the  glasses.  Mrs.  Ring- 
ler testifies  that  before  the  beer  was  opened 
she  remarked  to  Mrs.  Lee  that  she  would 
not  trust  that  beer  If  Lee  furnished  It  Both 
of  the  women  testify  that,  when  the  bottle 
was  opened,  it  popped  very  loud,  and  when 
poured  into  the  glasses  It  foamed  more  than 
beer  usually  does.  When  the  beer  was 
ptonred  in  the  glasses,  Mrs.  Ringler  insisted 
that  it  did  not  smell  right  and  did  not  look 
right  She  said  that  she  smelt  carbolic 
add  and  refused  to  drink  any  of  the  beer, 
but  told  Mrs.  Lee  that  she  could  drink  it  if 
she  wanted  to.  Neither  of  the  women  tasted 
the  beer.  '  It  was  poured  back  in  the  bottle^ 
except  a  small  quantity  that  was  spilled  on 
the  table.  The  beer  was  then  exhibited  to 
a  number  of  persons,  and  finally  was  taken 
into  the  possession  of  the  police  and  sent  to 
the  University  of  Illinois  for  chemical  anal- 
ysis. It  was  analyzed  by  Prof.  Llndgren,  a 
chemist  for  the'  engineering  experiment  sta- 
tion at  the  University  of  Illinois.  Prof. 
Llndgren  testified  that  he  made  a  test  of 
the  bottle  of  beer  sent  him  from  Strawn  and 
discovered  that  the  bottle  contained  one  and 
three-tenths  grams  of  phenol.  The  foregoing 
is  a  general  summary  of  the  most  Important 
facts  that  were  proven  on  the  trial. 

One  of  the  errors  assigned  Is  that  the  conrt 
Improperly  refused  to  allow  plaintiff  in  ernw 
to  show  by  Dr.  Klemme  that  two  grams  of 
carbolic  add  placed  in  a  pint  of  beer  would 
not  be  dangerous  to  human  Ufa  In  his  tes- 
timony for  the  people  Prof.  Llndgren  was 
asked  what  amount  of  pure  carbtdic  add, 
such  as  he  found  in  this  beer,  would  be  nec- 
essary to  destroy  human  life.  His  answer  - 
was,  "That  depends  upon  the  person." 
Thereupon  the  court  asked  the  witness, 
"Would  it  kill  some  persona?"  to  whldi  the 
witness  replied,  "Yes;  it  wonld.  It  Is  not 
considered  a  fatal  dose."  Tbereupou  the 
conrt  said:  "It  was  not  necessarily  a  :fatal 
dose  because  some  persons  It  would  not'ttU." 
The  witness  finally  said,  in  answer  to  the 
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coords  further  questlonB,  that  In  his  Judg- 
ment the  quantity  of  carbolic  acid  found  in 
the  pint  of  beer  might  kill  some  persons; 
that  be  did  not  believe  It  would  kill  a  nor- 
mal person.  When  Dr.  EUemme  was  intro- 
duced for  the  platnti£F  in  error  he  testified 
that  he  had  been  a  physician  for  twenty 
years;  that  he  had  known  Mrs.  Lee  nine 
years,  and  that  he  had  treated  her  eight 
years  before,  when  she  was  suffering  from 
cartMlic  acid  poisoning;  that  he  had  experi- 
mented with  putting  carbolic  acid  In  beer; 
that  he  had  used  a  different  brand  of  beer 
from  that  in  question.  After  showing  the 
doctor's  familiarity  with  the  effect  of  put- 
ting carbolic  add  Into  beer,  he  was  asked: 
"Are  you  able  to  state  now  what  would  be 
the  effect  of  putting  two  grams  of  carbolic 
acid  In  beer?"  This  question  was  objected 
to  and  the  objection  was  sustained.  He  was 
then  asked  if  he  knew  what  the  effect  of 
two  grams  of  carbolic  acid  in  a  pint  of  beer 
would  be — as  to  whether  it  would  be  danger- 
ous, or  otherwise,  if  drank.  An  objection 
was  also  sustained  to  this  question,  and  the 
plaintiff  in  error  duly  excepted. 

The  court's  ruling  was  apparently  based 
on  the  fact  that  the  doctor's  experiments 
had  been  with  Anheuser-Busch  beer,  and  not 
with  that  known  as  Schlltz  beer.  The  first 
question  above  to  which  objections  were  sus- 
tained had  reference  to  the  chemical  change, 
If  any,  that  would  be  made  in  the  appear- 
ance and  the  effervescent  character  of  the 
beer  by  the  addition  of  two  grams  of  carbol- 
ic add  In  a  pint  of  beer.  The  Importance 
of  this  question  is  apparent  in  connection 
with  the  conflicting  testimony  upon  the  effect 
of  opening  a  bottle  of  beer  and  adding  two 
grams  of  carbolic  add  and  again  closing  the 
bottle.  It  will  be  remembered  that  the  tes- 
timony of  Mrs.  Klngler  and  Mrs.  Lee  agrees 
that  when  they  opened  the  bottle  of  beer  In 
question  It  pimped  and  foamed  more  than 
usual.  Other  witnesses  testified  that  when 
a  bottle  of  beer  is  first  opened  it  will  pop  and 
foam,  but.  If  it  Is  closed  and  opened  a  sec- 
ond time,  it  will  neither  pop  nor  foam.  But, 
conceding  that  the  ruling  was  correct  in  re- 
spect to  the  first  question  because  Dr.  Klem- 
me  had  not  experimented  with  Schlltz  beer, 
still  the  action  of  the  court  in  sustaining  the 
objection  to  the  last  question  above  set  out 
cannot  be  sustained  on  that  ground.  Dr. 
Klemme  had  qualified  as  an  expert  He  was 
a  physician  of  20  years'  experience,  and,  In- 
dependently of  any  experiments,  he  was  com- 
petent to  give  an  opinion  upon  the  question 
as  to  whether  two  grams  of  carbolic  acid  In 
a  pint  of  beer  would  or  would  not  be  danger- 
ous to  human  life.  As  already  shown,  the 
witness  Llndgren,  after  a  somewhat  persua- 
sive cross-examination  conducted  by  the 
court,  had  stated  that  the  quantity  of  car- 
bolic add  found  in  this  beer  might  be  dan- 
gerous to  human  life.  If  the  court  regarded 
It  as  material  for  the  prosecution  to  show 
the  dangerous  character  of  that  quantity  of 


carbolic  add,  we  are  at  a  loss  to  see  why  it 
would  not  be  material  and  proper  for  plain- 
tiff in  error  to  show,  If  he  could  do  so,  that 
that  small  quantity  of  carbolic  add  in  a  pint 
of  beer  would  be  harmless.  This  Inquiry  was 
not  Irrelevant  The  offense  for .  which  the 
plaintiff  In  error  was  being  tried  could  not 
be  established  without  proof  that  the  car 
bolic  acid  was  mingled  with  beer  with  the 
intent  to  destroy  the  life  of  Emma  Lee.  As 
bearing  upon  the  intent.  It  was  competent 
for  plaintiff  in  error  to  show  that  the  quan- 
tity of  carbolic  acid  which  was  found  in  the 
beer  was  wholly  insufficient  to  produce  death. 

It  is  said  by  defendant  in  error  that  this 
evidence  was  Inconsistent  with  the  defense 
set  up  by  plaintiff  in  error  that  he  did  not 
put  any  carbolic  acid  in  this  beer.  The  plea 
of  not  guilty  to  an  indictment  for  a  criminal 
offense  is  all  that  is  necessary  to  render  com- 
petent any  evidence  that  tends  to  prove  or 
disprove  any  Issue  involved,  and  It  is  no  ob- 
jection to  testimony  which  tends  to  prove  one 
defense  that  it  Is  inconsistent  with  other 
defenses  that  may  be  relied  on.  The  defend- 
ant is  entitled  to  submit  his  testimony  upon 
all  defenses  he  has'  to  the  Jury.  Had  the 
court  permitted  plaintiff  In  error  to  prove 
that  the  quantity  of  carbolic  acid  found  in 
this  beer  was  Insufficient  to  produce  death,  It 
might  have  caused  the  Jury  to  entertain  a 
reasonable  doubt  whether  the  plaintiff  in  er- 
ror was  guilty  of  mingling  carbolic  acid  with 
this  beer  with  an  Intent  to  cause  the  death 
of  his  wife.  The  question  propounded  to 
the  witness  was  proper,  and  the  court  erred 
in  sustaining  an  objection  thereto. 

Numerous  complaints  are  made  by  plain- 
tiff in  error  In  regard  to  the  giving,  refusing, 
and  modification  of  the  instructions.  In- 
struction No.  2  given  on  behalf  of  the  people 
is  as  follows:  "A  reasonable  donbt  requires 
In  law  that  there  should  be  more  than  the 
mere  possibility  of  the  defendant's  Innocence. 
You  must  have,  in  order  to  Justify  acquittal, 
a  reasonable  doubt  of  the  defendant's  guilt 
growing  out  of  the  unsatisfactory  nature  of 
the  evidence  against  him.  This  doubt  must 
be  such  a  one  as  would  Induce  a  reasonable 
man  to  say,  'I  am  not  satisfied  that  the  de- 
fendant Is  guilty.'"  * 

The  objection  pointed  out  to  this  Instruc- 
tion Is  that  It  requires  that  the  reasonable 
doubt  which  wUl  Justify  an  acquittal  must 
grow  out  of  the  unsatisfactory  nature  of  the 
evidence  against  him,  and  by  Implication  ex- 
dudee  a  consideration  of  the  evidence  Intro- 
duced on  b^alf  of  plaintiff  in  error  from  the 
consideration  of  the  Jury.  The  expression, 
"the  evidence  against  him,"  might  well  be 
understood  by  the  Jury  as  requiring  them  to 
determine  whether  there  was  a  reasonable 
doubt  of  the  prisoner's  guilt  when  viewed 
in  the  light  of  the  evidence  given  on  behalf 
of  the  prosecution.  The  law  is  that  if  the 
Jury  entertain  a  reasonable  doubt  of  the  pris- 
oner's guilt  upon  a  consideration  of  all  the^ 
evidence — that  given  against  him  as  well^^^ 
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that  for  him — the  accused  is  entitled  to  an 
acqnlttal.  This  Instrnctlen  Is  inaccurate^ 
misleading,  and  erroneons.  It  Is  true  that  In 
other  Instructions  the  court  directed  the  jury 
to  consider  the  whole  evidence  and  deter- 
mine the  question  of  guilt  or  innocence  from 
such  consideration,  but  that  does  not  cure 
the  error  in  this  Instruction,  since  it  is  Im- 
possible to  tell  -whether  the  Jury  followed 
the  instructions  which  told  them  to  consider 
all  the  evidence,  or  the  one  which  seems  to 
authorize  a  conviction  upon  a  consideration 
of  the  evidence  for  the  prosecution  alone. 

Plaintiff  in  error  makes  serious  complaint 
of  the  action  of  the  trial  court  In  asking  nu- 
merous questions  of  the  witnesses,  both  upon 
their  direct  and  cross-examination.  A  care- 
ful eccamlnatlon  of  the  abstract  will  disclose 
that  this  complaint  Is  not  wholly  unfounded, 
but  upon  examination  of  the  record  we  find 
that  no  objection  was  made  and  no  ruling 
required  at  the  trial.  Without  such  objec- 
tions and  exceptions  the  question  is  not  prop- 
erly preserved  for  review.  Chicago  Hansom 
Cab  Co.  V.  Havellck,  131  lU.  170.  22  N.  B. 
797. 

Plaintiff  In  error  Insists  that  the  court 
erred  In  refusing  to  grant  a  new  trial  on  the 
ground  that  the  evidence  Is  insufficient  to 
Justify  a  verdict  of  guilty.  Inasmuch  as  the 
judgment  Is  to  be  reversed  and  the  cause  re- 
manded to  be  submitted  to  another  jury,  we 
do  not  desire  to  express  any  opinion  with 
reference  to  the  questions  of  fact  involved, 
except  to  say  that  the  case  is  so  close  upon 
the  facts  as  to  require  strict  accuracy  In  the 
rulings  of  the  court  upon  the  evidence  and 
the  Instructions. 

The  Judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 


(M7  III.  GUL>  > 

RUSSELL  ▼.  ROBBINS  et  aL 

fSupreme  Court  of  Illinois.    Dec.  21,  1910.) 

1.  BVIDERCK  (§  432*)— Paboi-  Bvidenob— Cok- 
TBADICTINO  Consideration  ii»  Deed. 

A  consideration  dnly  acknowledged  In  a 
deed  cannot  be  contradicted  by  parol  to  destroy 
the  legal  effect  (ff  the  deed  aa  a  conveyance. 

[Bid.    Note.— For  other   cases,   see   Bvidence, 
Cent  Dig.  t  1982 ;   Dec.  Dig.  i  432.*] 

a.  Deeds  ({  203*)— Pabol  Bvidbrcs— Fbaud 

— CONSIDEBATIOIf    OF   DEED. 

Where  it  is  admitted  that  a  deed  is  soffi- 
dent  to  transfer  the  le^l  title,  it  is  proper  to 
show  the  BCtaal  consideration  to  detennine 
whether  the  deed  should  be  set  aside  for  fraud 
inducing  Its  execution. 

[Ed.  Note.— F(Hr  other  cases,  see  Deeds,  Dec. 
■Dig.  I  203.*] 

8.  Deeds  (|  70*)— Psouises  as  Cosbtxi'utiwq 
Fbaud. 

Ordinarily  a  promise  to  do  something  in  the 
future  does  not  amount  to  fraud. 

[EH.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  S  168;    Dec  Dig.  {  70,*] 


4.  Canceixatioh  of  iNSTBtniENn  d  6*)- 

CONSIDEBATIOIf    FOB    VVTUJOt   SUPPOBT— VA- 
UDITT. 

Where  a  grantor  executes  a  deed  in  cob- 
sideration  of  future  support  inasmuch  as  equity 
cannot  compel  the  grantee  to  furnish  the  sup- 

Sbrt  and  a  court  of  law  cannot  make  good  with 
amages,  where  there  is  a  substantial  failuie  to 
furnish  support,  equity  will  set  aside  the  deed. 
[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Dec  Dig.  {  6.*] 

6.  Deeds  (S  70*)— Considekatioh  for  Fdtubi 

Support- Validity. 

Where  a  contract  by  a  grantee  to  support 
the  grantor  in  consideration  of  his  executing  a 
deed  was  made  with  a  fraudulent  intent  or 
where  the  contract  has  been  abandoned,  equity 
will  set  aside  the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  M  165-182;    Dec.  Dig.  I  70.*] 

6.  Deeds  (f  19*)— Consideration  fob  Fdtubb 
Support— Vau  dixi. 

The  failure  of  a  grantee  in  a  deed,  execut- 
ed by  the  grantor  in  consideration  of  future 
support,  to  perform,  must  be  substantial  and  as 
to  material  matters  before  equity  will  set  It 
aside. 

_rEd.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  S  38;  Dec  Dig.  {  19.*] 

7.  Deeds  (J  196*)— Considebatiok  fob  Fu- 

TUBE    SOPPOB'T— VaLIDIIT. 

Where  a  grantor  executing  a  deed  in  con- 
sideration of  future  support  prevents  the  gran- 
tee from  carrying  out  the  contract,  there  is  no 
presumption  of  fraud  Justifying  the  setting  aside 
of  the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  I  587 :  Dec  Dig.  S  196.*] 

8.  Deeds  (S  19*)— Consideration  fob  Futdbi 
SuppoBT— Vauditt. 

A  grantee  receiving  a  deed  in  consideration 
of  supporting  the  grantor  need  not  furnish 
support  at  any  other  place  than  his  home,  and 
the  refusal  of  the  grantee  to  compensate  third 
persons  for  taking  care  of  the  grantor  does  not 
Justify  the  setting  aside  of  the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Csnt 
Dig.  I  88;    Dec  Dig.  i  19.*] 

9.  Deeds  ({  19*)— Considbbation  fob  Futobb 
Support— Validitt. 

The  court  in  determining  whether  the  sup- 
port furnished  by  a  grantee  In  a  deed  made  in 
consideration  of  supporting  the  grantor  wae 
proper  must  consider  the  condition  in  life  of 
the  parties  at  the  execution  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  J  38;   Dec.  Dig.  |  19.*] 

10.  Deeds  ((210*)  —  Evidenob  —  Consideba- 
TioN  fob  Futobb  Support. 

In  a  suit  to  set  aside  a  deed  executed  in 
consideration  of  future  support  evidence  held 
not  to  show  such  a  failure  to  furnish  support 
as  to  justify  setting  aside  the  deed. 

[EM.  Note— For  other  cases,  see  Deeds,  Cent 
Dig.  f  636;  Dec  Dig.  |  210.<] 

Api)eal  from  Superior  Court,  Cook  Coun- 
ty; Arthur  H.  Chettam,  Judge. 

Suit  by  Catherine  Williams  Russell  against 
Mary  A.  Robblns  and  another.  From  a  de- 
cree for  plaintiff,  defendants  appeaL  Re- 
versed and  remanded. 

McCasklll  &  Son,  for  appellants.  Birming- 
ham &  Swlney  and  John  Stuart  Roberts,  for 
ai^Uee. 

CARTWRIGHT,  J.  On  December  31,  1909^ 
the   appellee,    Catherine    WUUams    Russell, 
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filed  her  amended  blU  of  complaint  in  the  su- 
perior court  of  Ck>ok  county  asking  the  court 
to  set  aside  a  deed  executed  by  her  on  Janu- 
ary 18,  1001,  of  four  acres  of  land  In  said 
county,  and  two  subsequent  deeds  of  the 
same  land,  to  Mary  A.  Thompson, .  who  Is 
now  Mary  A.  Bobbins,  one  of  the  appellants. 
A  tenant  of  Mrs.  Bobbins  v/ea  made  defend- 
ant with  her,  but  he  had  no  substantial  In- 
terest, and  in  this  opinion  Mrs.  Bobbins  will 
be  called  the  defendant  The  ground  for  ask- 
ing a  cancellation  of  the  deeds  was  that  they 
were  made  in  consideration  of  future  sup- 
port of  the  complainant,  which  was  not  fur- 
nished. The  bill  was  answered,  and  the  fact 
that  the  original  deed  was  made  in  consid- 
eration that  the  defendant  would  support  the 
complainant  during  her  natural  life  was  ad- 
mitted, but  the  charge  that  the  condition 
was  not  complied  with  was  denied.  The  first 
deed  conveyed  the  property  and  the  two  sub- 
seQuent  deeds  conveyed  nothing  but  were  of 
a  eonflrmatory  nature.  The  chancellor  beard 
the  evidence  of  the  parties,  and  entered  a  de- 
cree finding  that  the  defendant  had  failed, 
xeftised,  and  n^ected  to  furnish  the  com- 
plainant with  reasonable  care  and  support 
with  the  exception  of  about  2^  years  after 
the  making  of  the  first  deed,  and  had  failed 
and  refused  to  compensate  other  parties 
with '  whom  the  complainant  had  lived  the 
remainder  of  the  time,  for  such  care  and 
support,  and  setting  aside  the  deeds  in  ac- 
cordance with  the  prayer  of  the  bill. 

On  the  first  Sunday  in  January,  1901,  the 
defendant  went  with  a  friend  to  an  old  house 
on  the  four  acres  of  land  in  question,  where 
the  complainant  lived.  The  complainant  was 
about  73  years  old  and  feeble,  and  her  hus- 
band bad  recently  died.  It  was  a  very  cold 
day,  and  they  found  the  complainant  lying 
on  a  broken-down  bed,  with  no  fire  In  the 
bouse  and  covered  with  a  lot  of  rags.  The 
house  was  a  cheap,  old  concern,  that  cost 
perhaps  $300  or  $400  when  built,  and  was 
without  a  foundation,  with  no  glass  In  the 
windows,  and  the  kitchen  doors  broken  down. 
The  complainant  was  there  alone  in  a  house 
that  was  not  tiabltable  for  a  human  being, 
and  the  defendant,  who  had  worked  for  her 
four  summers  when  the  defendant  was  a 
child,  and  took  some  interest  in  her,  proposed 
to  take  her  home  and  take  care  of  her.  The 
defendant  took  something  to  the  house  for 
the  complainant  to  eat  and  left  It  there,  and 
the  complainant  said  that,  if  she  would  take 
her  home,  she  would  give  her  her  property, 
If  there  was  any  left  The  defendant  came 
back  a  few  days  afterward  and  took  the  com- 
plainant home  with  her,  and  on  January  18, 
ISOl,  the  -complainant  executed  a  deed  of  the 
four  acres  of  land  to  the  defendant  The 
deed  recited  the  consideration  of  $100  and 
future  support  during  the  n&tural  life  of  the 
complainant  The  land  was  of  comparative- 
ly little  value,  being  covered  with  stumps, 
the  greater  part  of  It  dry  and  the  remainder 
a  wet  slougli.    Xbe  defendant  was  a  work- 


ing woman  of  the  poorer  class,  who  did 
washing  for  others.  There  was  no  complaint 
by  the  complainant  of  her  treatment,  but  in 
June,  1902,  she  went  on  a  visit  to  the  home 
of  the  defendant's  sister,  where  she  remained 
about  three  months,  during  which  time  the 
defendant  called  on  her  several  times,  and 
asked  her  if  she  wanted  to  come  home,  but 
was  told  that  she  was  well  enough  off  where 
she  was.  The  defendant  and  her  sister  had 
some  difficulty,  and  the  complainant  filed  a 
bill  to  set  aside .  her  deed,  but  afterward 
dismissed  the  suit,  and  on  September  2, 1902, 
executed  a  warranty  deed  reciting  a  consider- 
ation of  $800  and  without  any  condition  as 
to  support  The  defendant  had  put  in  win-  - 
dows,  shingled  the  house,  put  water  con- 
ductors on  it,  had  a  well  put  in,  painted  the 
house,  and  put  in  new  floors,  and  rented  it 
for  $5  a  month.  The  $800  was  figured  up 
from  these  improvements  and  costs  paid  by 
the  defendant  and  for  some  settlement  in 
probate  court,  and  no  other  consideration 
was  paid..  The  complainant  then  lived  with 
the  defendant  for  some  time,  but  on  some 
date,  not  made  certain  by  the  evidence,  she 
went  to  the  defendant's  mother-in-law  on  an 
agreement  that  the  mother-in-law  would  keep 
her  for  two  weeks,  until  she  could  get  a 
hired  man.  The  complainant  found  the 
place  pleasant  for  her  and  remained  there* 
about  two  years,  during  which  time  defend- 
ant took  clothes  and  shoes  to  her,  and  told 
her  she  could  always  come  back  when  she 
wanted  to.  The  defendant  was  married  to 
George  B.  Bobbins  in  October,  1903.  He  was 
a  well  digger  and  later  janitor  of  a  public 
school!  At  the  end  of  the  two  years  the 
complainant,  saying  she  was  going  to  take 
a  walk,  left  the  mother-in-law,  and  upon 
search  was  found  at  the  home  of  the  defend- 
ant's sister,  where  she  remained  two  years. 
The  defendant  visited  her  at  various  times 
during  the  absence  of  the  sister,  with  whom 
she  was  not  on  good  terms,  and  tried  to  get 
her  to  come  back.  While  the  complainant 
was  away  from  the  defendant's  home,  com- 
plainant had  caused  an  attorney  to  place  on 
record  a  notice  that  the  second  deed  had 
been  obtained  by  undue  influence  and  was 
void  for  want  of  consideration.  After  two 
years  with  the  sister  the  complainant  went 
back  to  live  with  the  defendant,  and  the  two 
went  to  the  office  of  an  attorney,  where  the 
complainant  executed  a  quitclaim  deed  on 
May  14,  1907,  to  remove  the  cloud  created 
by  the  notice,  and  $800  was  named  as  the 
consideration  in  that  deed.  Complainant 
then  continued  to  live  with  the  defendant 
until  August  1,  1908,  when  she  walked  out 
of  the  gate  and  disappeared.  The  defendant 
made  search  for  her  and  left  a  notice  at  the 
police  station,  and  she  was  found  at  the 
house  of  another  woman  who  had  once  been 
a  neighbor  of  the  defendant,  and  who  was 
at  enmity  with  her.  A  police  captain  went 
there  to  get  her  to  return,  but  she  declined  , 
to  do  60,  saying  that  she  bad  been  all  right- 
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at  the  defendant's  house,  but  did  not  like  to 
stay  there,  and  was  going  to  stay  with  the 
other  woman.  While  at  this  other  woman's 
house  the  complainant  filed  this  bill,  and 
while  there  she  snffered  a  stroke  of  paraly- 
sis. About  the  middle  of  May,  1910,  she 
came  back  to  the  defendant's,  and  was  living 
there  at  the  time  of  the  hearing.  The  com- 
plainant was  called  to  the  stand  and  said 
that  she  was  82  or  83  years  old;  that  she 
was  living  with  the  defendant,  and  had  made 
a  deed  of  the  property  to  her;  that  she 
liked  It  at  the  defendant's  very  well,  and  she 
repudiated  her  solicitor  in  Uie  case.  The 
chancellor,  being  of  the  opinion  that  she 
was  Incapable  of  testifying,  had  her  removed 
from  the  witness  stand  and  appointed  a 
guardian  ad  litem  for  her. 

The  deeds  recited  money  considerations, 
from  which  it  Is  argued  that  they  could  not 
be  set  aside  because  the  complainant  colild 
not  dispute  the  payment  of  such  considera- 
tions. It  Is  true  that  a  consideration  duly 
acknowledged  in  a  deed  cannot  be  contra- 
dicted by  parol  for  the  purpose  of  destroy- 
ing the  legal  effect  of  the  deed  as  a  convey- 
ance. Kimball  v.  Walker,  30  111.  482;  Il- 
linois Central  Ins.  Ck>.  v.  Wolf,  37  111.  354, 
87  Am.  Dec.  251 ;  Redmond  v.  Cass,  226  111. 
120,  80  N.  E.  708.  The  legal  effect  of  the 
deeds  Is  not  questioned  in  this  case,  but  it 
is  admitted  that  they  were  suflScient  to 
transfer  the  le^l  title,  and  It  was  legitimate 
and  proper  to  show  the  actual  consideration 
for  the  purpose  of  determining  whether  there 
was  fraud  for  which  the  deeds  should  be 
set  aside  in  equity.  Even  on  the  face  of  the 
first  deed  which  conveyed  the  property  the 
future  support  was  the  material  part  of  the 
consideration.  It  is  also  true,  as  claimed, 
that  ordinarily  a  promise  to  do  something  in 
the  future  does  not  constitute  a  fraud,  and 
a  violation  or  disregard  of  su(!h  a  promise 
does  not  amount  to  a  fraud ;  but  deeds  such 
as  those  in  question  in  this  case  belong  to 
a  peculiar  class,  distinguished  in  the  deci- 
sions of  this  court  from  ordinary  deeds  of 
bargain  and  sale  in  the  fact  that  the  gran- 
tor gives  up  his  property  for  the  consldera- 
Uon  of  future  support,  which  a  court  of 
equity  cannot  compel  the  grantee  to  furnish 
and  a  court  of  law  cannot  make  good  with 
damages.  Frazler  v.  Miller,  16  111.  48.  If 
the  evidence  is  such  as  to  Justify  a  conclu- 
sion that  a  contract  of  that  kind  was  en- 
tered into  with  a  fraudulent  intent  or  has 
been  abandoned,  a  court  of  equity  will  set 
aside  the  conveyance.  The  failure  to  per- 
form on  the  part  of  the  grantee  must  be  sub- 
stantial and  in  relation  to  material  matters 
(Plttenger  v.  Pittenger,  208  111.  582,  70  N.  B. 
699),  and.  If  the  grantor  prevents  the  gran- 
tee from  carrying  out  the  contract,  there 
can  be  no  presumption  of  fraud  which  would 
Justify  setting  aside  a  deed  (Calkins  v.  Cal- 
kins, 220  111.  Ill,  77  N.  B.  102 ;  WUllams  v. 
Langwill,  241  111.  441,  88  N.  E  642,  25  L. 
R.  A.  [N.  S.1  832).    The  complainant  in  this 


case  chose  to  remain  away  from  the  home 
of  the  defendant,  and  the  defendant  was  not 
bound  to  furnish  support  at  any  other  place. 
The  chancellor  found  that  the  defendant  had 
failed  and  refused  to  compensate  other  par- 
ties who  took  care  of  the  complainant,  but 
she  was  under  no  obligation  to  do  so.  The 
other  persons  who  kept  the  complainant  be- 
cause they  chose  to  do  so — and  two  of  them, 
perhaps,  because  of  enmity  towards  tne  de- 
fendant— never  had,  or  pretended  to  hare, 
any  claim  against  her.  The  defendant  was 
not  expected  to  pay  In  money  for  the  sup- 
port of  the  complainant  or  the  services  of 
other  people  which  she  could  herself  render. 
In  determining  whether  proper  support 
was  furnished,  the  condition  in  life  of  the 
parties  at  the  time  the  contract  was  made 
must  be  taken  Into  consideration.  They  were 
aU  poor  people,  and  the  complainant  was  not 
only  unable  to  care  for  herself,  but  bad  no 
property  that  would  have  furnished  her  any 
support  Defendant  was  of  the  working 
class,  aiid  it  was  not  anticipated  by  either 
that  the  support  furnished  would  be  differ- 
ent from  or  better  than  that  pertaining  to 
their  station  In  life.  The  chancellor  found 
that  proper  support  was  not  furnished,  and, 
as  he  saw  the  witnesses  and  heard  them  tes- 
tify, he  had  better  opportunities  to  Judge  of 
their  credibility  than  we  have,  but,  after  giv- 
ing due  consideration  to  that  fact,  we  are 
unable  to  agree  with  the  conclusion  reached. 
There  was  no  evidence  tending  In  any  degree 
to  show  a  failure  on  the  part  of  the  defend- 
ant to  keep  her  contract  from  January  18, 
1901,  when  the  first  deed  was  made,  up  to 
the  summer  of  1807,  and  the  only  testimony 
as  to  any  facts  occurring  at  that  time  came 
from  two  women  who  acknowledged  their 
hostility  and  ill  feeling  toward  the  defend- 
ant and  manifested  a  desire  to  Injure  her.  If 
possible.  One  of  them,  who  did  washing  and 
housecleaning,  and  at  the  time  of  the  hear- 
ing was  sweeping,  cleaning,  and  dusting  for 
the  bureau  of  charities,  and  who  for  seven 
months,  beginning  in  the  fall  of  1907,  occu- 
pied a  building  on  the  rear  of  defendant's 
lot,  testified  to  want  of  support  and  bad 
treatment,  and  she  was  corroborated  by  her 
sister  to  some  extent,  but  there  was  a  very 
clear  preponderance  of  evidence  coming  from 
disinterested  parties  that  the  complainant 
was  well  cared  for  according  to  the  station 
In  life  of  the  parties  and  was  well  and  com- 
fortably clothed.  The  complainant  was 
fickle  and  changeable,  and  would  disappear 
from  any  place  where  she  might  be,  without 
notice  and  apparently  without  cause.  Both 
she  and  her  husband  had  been  addicted  to 
the  use  of  intoxicating  liquors,  and  she  ha- 
bitually smoked  a  pipe.  The  evidence  shows 
that  she  had  a  comfortable  room  whenever 
she  chose  to  stay  with  the  defendant  and 
was  supplied  with  pipes  and  tobacco,  but  not 
with  liquor,  and  that  she  spent  her  time 
largely  in  smoking  her  pipe,  and  did  no  work 
except  such  as  she  voluntarily  did.     Under 
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the  evidence  In  the  record  the  decree  cannot 
be  sanported  upon  any  correct  view  of  the 
law. 

The  decree  Is  reversed  and  the  cause  re- 
manded, with  directionB  to  dismiss  the  bill 
for  want  of  equity. 

Reversed  and  remanded,  with  directions. 

(Z4S  ni.  u) 

PEX>PLE)  ex  rel.  BLUB  I>ANDBB  (X).  v. 
BUSSE,  Mayor,  et  al. 

(Supreme  Court  of   IlUnoia.     Dec  21,   1010.) 

1.  MaKDAUUS     (i    10*)— PnTTIOH— E2XI8TENCB 

or  Leoaxi  Right. 

Mandamus  will  be  awarded  ool^  In  cases 
where  the  petitioner  shows  a  clear  nght  to  the 
writ  and  a  clear  legal  duty  on  the  part  of  de- 
fendant to  perform  the  act  sought  to  be  en- 
forced. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  S  37 ;  Dee.  Dig.  §  10.»] 

2.  BviDEKCK  (S  32*)— Judicial  Noticb— Mu- 
NioiPAi.  Obdinancks. 

Oonrts  do  not  take  judicial  notice  of  mn* 
nidpal  ordinances. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  42;  Dec.  Dig.  {  ^*] 

3.  Mandamus   (|   154*)— Plkadino— Mumici- 
PAI.  Obdinaitczs. 

In  mandamus  to  compel  dtv  officers  to 
issue  a  building  permit  to  plainnfF,  the  ordi- 
nances of  the  city  conferring  and  defining  the 
right  to  stuch  permit  must  he  pleaded  in  the 
petition  for  the  writ. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  {  309;   Dec.  Dig.  §  1S4.*] 

4.  Mahdaxub  (i   164*)— Pleading — Oonolu- 
Bion. 

In  mandamus  to  compel  city  officers  to 
issue  building  permit  to  plaintiffs,  an  allegation 
that  the  proposed  building  is  to  be  constructed 
of  such  material  and  in  such  manner  as  to  meet 
all  the  building  requirements  Is  a  mere  con- 
clusion of  law. 

[Ed.  Note.— S\>r  other  cases,  see  Mandamus, 
Dec.  Dig.  i  154.*] 

6.  PUADinre  (}  214*)— Dekubbe»— Admissioit 
—Conclusion. 

Mere  legal  conclusions  are  not  admitted  by 
demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  }  627;  Dec.  Dig.  {  il4.*] 

6.  Mandamus  (|  154*)— Pleadino— Rioht  to 
Perfobmancb  or  Dutt. 

<  In  mandamus  to  compel  city  officers  to 
issue  a  building  permit,  an  averment  that  de- 
fendant bad  declined  to  issue  a  permit  for  a 
specified  reason  does  not  excuse  averment  by 
plaintifC  of  other  necessary  prerequisites  to  the 
right  to  the  permit. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Dec.  Dig.  {  154.*] 

7.  Thxatkbs  and  Shows  (J  3*)— Eliqibilitx 
roB  License— "Place." 

Under  an  ordinance  providing  that  l>efore 
issniiig  a  license  to  operate  a  thnter,  dancing 
hall,  or  other  place  of  public  amusement,  the 
mayor  shall  make  an  examination  of  the  place 
for  whidi  the  license  is  desired,  to  see  that  all 
the  provisioiis  of  the  building  ordinances  of  the 
d^  have  been  complied  with,  and  defining  the 
word  "place"  as  used  in  the  ordinance  as 
"the  theater,  opera  house,  auditorium,  hall, 
park,  grounds,  garden,  tent,  or  other  indosure 
within  which  it  is  intended  to  produce,  offer, 
or  present  any  such  entertainments,"  it  is  not 


contemplated  that  a  license  shall  issue  until  the 
building  in  which  the  entertainment  is  to  be 
given  18   completed. 

[Ed.  Note. — For  other  cases,  see  Theaters  and 
Shows,  Dec.  Dig.  |  3.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6»  pp.  5383-5388;   vol  8^  pp.  7754,  7755J 

Appeal  from  Circuit  Court,  Cook  County; 
John  Gibbons,  Judge. 

Mandamus  by  the  People,  on  the  relation 
of  the  Blue  Danube  Company,  against  Fred 
A.  Busse,  Mayor  of  the  City  of  Chicago,  and 
another.  From  a  judgment  sustaining  a  de- 
murrer to  the  petition,  plaintiff  appeals.  Af- 
firmed. 

Stedman  &  Soelke,  for  appellant  Edward 
J.  Brandage,  Corp.  Counsel,  William  S.  Stahl, 
and  John  J.  Bellman,  for  appellees. 

COOKE,  J.  Appellant,  the  Blue  Danube 
Company,  filed  a  petition  for  a  writ  of  man- 
damus in  the  circuit  court  of  Cook  county 
against  the  appellees,  Fred  A.  Busse,  mayor 
of  the  city  of  Chicago,  and  Murdoch  Camp- 
bell, commissioner  of  buildings,  to  compel 
the  appellees  to  grant  appellant  a  permit  to 
erect  a  building  at  4318  Indiana  avenue,  in 
the  city  of  Chicago,  and  for  a  license  to  con- 
duct a  ballroom  or  dance  hall  therein.  Ap- 
pellees demurred  to  the  petition,  the  demar- 
ror  was  sustained,  and  appellant  having 
elected  to  stand  by  its  petition,  judgment  was 
rendered  on  the  demurrer  in  favor  of  ai>pel- 
lees,  from  which  Judgment  appellant  has 
prosecuted  an  appeal  directly  to  tbls  court; 
the  trial  judge  having  certified  that  the  va- 
lidity of  a  municipal  ordinance  is  Involved, 
and  that  In  his  opinion  the  public  Interest 
requires  that  the  appeal  should  be  taken  di- 
rectly to  this  court 

The  petition  for  tfio  writ  alleges  that  ap- 
pellant is  a  corporation  organized  under  the 
laws  of  this  state  and  is  authorized  to  ap- 
erate  and  conduct  dances  and  amusements; 
that  on  December  21, 1908,  the  common  coun- 
cil of  the  dty  of  Chicago  adopted  an  ordi- 
nance, which  Is  set  out  in  haec  verba  in  the 
petition,  and  wUcb,  In  substance,  makes  it 
unlawful  for  any  person,  firm,  or  corpora- 
tion to  construct  on  any  street  In  the  city,  in 
any  block  in  which  two-thirds  of  the  buildings 
on  both  sides  of  the  street  are  used  exclu- 
sively for  residence  purposes,  any  building 
for  a  theatrical,  dramatic,  or  operatic  enter- 
tainment show,  amusement,  game,  or  public 
exhibition  of  any  kind  intended  or  calculated 
to  amuse,  instruct  or  entertain,  where  the 
same  is  given  for  gain,  or  for  admission  to 
widcb  the  public  is  required  to  pay  a  fee, 
without  the  written  consent  of  a  majority  of 
the  property  owners,  according  to  frontage, 
on  both  sides  of  such  street  which  written 
consent  Is  required  to  be  filed  with  the  com- 
missioner of  buildings  before  a  permit  can 
be  issued  for  the  construction  of  any  such 
building.     The  petition  further  alleges  that 
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said  ordinance  1>  In  full  force  and  effect; 
that  appellant  Is  the  owner  of  a  certain  lot. 
Which  is  described,  known  as  No.  4318  In- 
diana avenue,  in  Uie  dty  of  Cliicago,  and 
pronoses  to  erect  and  maintain  a  suitable 
and  first-class  building  and  ballroom  thereon 
for  the  purpose  of  conducting  and  operating 
dances  therein,  and  to  charge  the  public  a 
fee  for  admission  thereto;  that  on  May  2, 
1910,  appellant  made  a  demand  upon  appel- 
lees for  a  permit  and  license  for  the  erection 
and  operating  of  the  building  and  ballroom 
above  described;  that  plans  and  specifica- 
tions were  submitted,  which  show  the  build- 
ing proposed  to  be  erected  to  be  In  complete 
compliance  with  all  the  building  require- 
ments of  the  ordinances  of  the  city,  and  that 
it  thereupon  became  the  duty  of  appellees  to 
issue  a  permit  or  license  to  appellant  for  the 
erection  of  said  building;  that  said  building 
is  to  be  constructed  of  such  material  and  in 
such  a  way  as  to  completely  and  adequately 
meet  with  the  building  requirements  of  the 
city  of  Chicago;  that  there  was  no  frontage 
consent  obtained  or  presented  with  the  re- 
quest for  said  permit  and  license;  that  a 
majority  of  the  buildings  within  the  block  in 
which  said  building  is  pr(^)osed  to  be  located 
are  used  for  residence  purposes,  and  that  the 
apiKllees  refused  to  honor  the  request  and 
demand  for  such  permit  and  license,  for  the 
reason  that  there  was  no  frontage  consent 
procured  and  filed  with  the  application  for 
said  permit  and  license,  as  required  by  said 
ordinance;  that  said  ordinance  is  unreason- 
able, null,  and  void,  and  that  the  city  has  no 
power  to  pass  any  valid  ordinance  requiring 
that  frontage  consents  shall  be  secured  as  a 
condition  precedent  to  the  erection  by  appel- 
lant of  said  building  and  the  operation  of  a 
dance  ball  therein;  that  it  is  necessary  to 
procure  a  building  license  or  consent  to  erect 
said  building,  and  without  the  same  appel- 
lant would  not  be  authorized  legally  to  erect 
and  maintain  the  same. 

The  petition  further  shows  that  on  Decem- 
ber 17,  1909,  the  city  adopted  another  ordi- 
nance, effective  after  January  1,  1910,  which 
is  also  set  out  in  htec  verba,  and  which  ex- 
pressly repeals  the  above  ordinance  of  De- 
cember 21,  1908.  The  ordinance  of  Decem- 
ber 17,  1909,  divides  Into  21  classes  all  the- 
atricals, shows,  and  amusements  offered,  op- 
erated, presented,  or  exhibited  for  gain,  or 
for  admission  to  which  the  public  is  required 
to  pay  a  fee,  the  fifth  of  such  classes  being, 
"dances,  amateur  theatrical  entertainments, 
bazaars,  and  other  entertainments  of  like 
character  carried  on  or  engaged  in  any 
hail,  structure,  or  building."  The  ordinance 
makes  it  unlawful  to  give,  conduct,  produce, 
present,  or  offer  for  gain  or  profit  any  of  the 
entertainments  mentioned  in  the  first  11 
classes  anywhere  within  the  city,  excepting 
in  a  duly  licensed  place,  and  requires  any 
person  or  corporation  desiring  such  license 
to  make  application  in  writing  to  the  mayor, 
setting  out,  If  a  corporation,  the  full  name 


and  residence  of  its  principal  officers,  a  de- 
scription of  the  place  for  wlilch  a  license  is 
desired,  a  statement  of  the  class  of  enter- 
tainment which  it  is  Intended  to  produce, 
offer,  or  present  at  such  place,  the  highest 
price  to  be  charged  for  admission  to  any  en- 
tertainment offered  or  presented  at  such 
place,  and  the  seating  capacity  of  such  place; 
wtiereupon  the  mayor  Is  required  to  make, 
or  cause  to  be  made,  an  examination  of  the 
place  where  the  entertainment  is  to  be  con- 
ducted, and  if  all  the  provisions  of  this  ordi- 
nance, and  of  all  ordinances  of  the  city  of 
Chicago  relating  to  the  giving  of  entertain- 
ments and  of  the  location,  construction,  and 
maintenance  of  the  places  within  whldi  such 
entertainments  are  given,  are  complied  with, 
and  if  the  commissioner  of  bniidings,  the 
city  electrician,  and  the  fire  marshal  shall 
so  certify,  the  mayor  is  required  to  issue,  or 
cause  to  be  Issued,  the  license  for  whidi  ap- 
plication is  made,  upon  the  payment  of  the 
license  fee  fixed  by  the  ordinance,  which  for 
entertainments  of  the  fifth  class  ranges  from 
$25  to  $100  per  annum;  the  amount  in  a 
particular  case  depending  upon  the  seating 
capacity  or  floor  space  of  the  room  or  build- 
ing in  t^ich  the  entertainment  is  to  be  held. 
This  ordinance  also  provides  that,  where  the 
proposed  place  is  on  a  street  in  any  block  In 
which  two-thirds  of  the  buildings  on  both 
sides  of  the  street  are  used  exclusively  for 
residence  purposes,  before  any  license  shall 
be  issued  for  any  of  the  entertainments  enu- 
merated in  certain  classes,  including  the 
fifth  class,  at  such  place,  the  applicant  shall 
obtain  and  file  with  the  department  of  build- 
ings the  written  consent  of  a  majority  of  the 
property  owners,  according  to  firontage,  on 
both  sides  of  such  street  in  such  block. 

▲  writ  of  mandamus  will  be  awarded  only 
In  cases  where  the  party  applying  for  the 
writ  shows  a  clear  right  to  it  and  a  clear  le- 
gal duty  on  the  part  of  the  defendant  to  per- 
form the  act  sought  to  be  enforced.  People 
T.  Illinois  Central  Railroad  Co.,  241  ni.  471, 
89  N.  B.  744;  People  v.  Rose,  225  111.  49C,  80 
N.  B.  293;  People  v.  Rose,  211  lU.  252,  71  K. 
E.  1124.  It  appears  from  the  petition  that 
the  ordinance  of  December  21,  1908,  which 
required  the  written  consent  of  a  majority 
of  the  property  owners  on  both  sides  of  the 
street  before  -a  i>ermlt  could  be  issued  for 
the  construction,  in  residence  districts,  of 
any  building  to  be  used  for  "^he  purposes 
specified  in  the  ordinance,  has  been  repealed 
by  the  ordinance  of  December  17,  1909,  and 
that  the  latter  ordinance  contains  no  such 
requirement  The  application  by  the  appel- 
lant for  a  permit  and  license  was  made  after 
the  Utter  ordinance  bad  become  effective, 
and  Its  right  to  the  writ  of  mandamus  la 
In  no  manner  dependent  upon  the  provisions 
of  the  former  ordinance.  The  petition  al- 
leges that 'it  Is  necessary  to  procure  a  build- 
ing license  or  consent  to  erect  the  building 
which  appellant  desires  to  erect,  and  that  ap- 
pellant would  not„  be_authorlzed  legally  to 
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erect  and  maintain  such  bnlldlng  without  ob- 
taining such  license  or  consent;  that  appel- 
lant made  a  demand  upon  the  mayor  and 
commlBBloner  of  buildings  for  snch  permit, 
and  enbmltted  plans  and  spedflcatlona  which 
showed  tliBt  the  bnlldlng  proposed  to  be 
erected  compiles  with  all  the  building  re- 
quirements of  the  ordinances  of  the  dty,  and 
that  It  thereupon  became  the  duty  of  appel- 
lees to  Issue  such  permit  The  provisions 
of  the  ordinances  of  the  dty  relating  to  the 
erection  of  buildings  are  not  set  out  In  the 
petition,  nor  does  the  petition  show  what  re- 
quirements of  the  ordinances  of  the  dty 
must  be  compiled  with  before  the  applicant 
becomes  entitled  to  such  permit 

Courts  do  not  take  Judicial  notice  of  a 
monidpal  ordinance,  but  the  party  relying 
thereon  must  allege  and  prove  It  as  a  matter 
of  f*ct  Stott  V.  Caty  of  Chicago,  208  lU. 
281,  68  N.  E.  T36.  If  there  Is  In  force  In  the 
dty  of  Chicago  an  ordinance  requiring  a  per- 
mit flrom  the  appellees  before  the  appellant 
can  lawfully  etect  the  building  In  question, 
the  appellant  must  plead  such  ordinance  In 
order  to  show  a  legal  duty  on  the  part  of 
app^ees  to  Issue  the  permit  and  must  also 
plead  the  ordinances  of  the  city  containing 
requirements  with  which  the  ai^ellant  must 
comply  before  it  becomes  entitled  to  audi 
permit,  and  state  facts  showing  compliance 
with  all  the  requirements  of  such  ordinanc- 
es. In  order  to  show  a  clear  right  on  the  part 
of  appellant  to  demand  said  permit  The  al- 
legations that  the  proposed  building  is  to  be 
constructed  of  such  material  and  in  such 
manner  as  to  meet  all  the  building  require- 
ments of  the  dty,  and  that  the  plans  and 
specifications  which  were  submitted  to  the 
mayor  and  commissioner  of  buildings  show- 
ed that  the  proposed  building  complied  with 
all  the  building  requirements  of  the  ordi- 
nances of  the  city,  are  mere  legal  condu- 
sions,  which  are  not  admitted  by  the  demur- 
rer, and  which  must  be  wholly  disregarded 
in  determining  whether  appellant  has  by  its 
petition  shown  a  dear  right  to  the  writ  of 
mandamus.  People  v.  Village  of  Grotty,  93 
111.  180;  Stannard  v.  Aurora,  Elgin  &  Chi- 
cago Railway  Co.,  220  III.  469,  77  N.  E.  2M ; 
81  Cyc.  58.  Rejecting  the  legal  conduslons 
contained  in  the  petition,  nothing  remains  to 
show  any  duty  resting  on  appellees  to  Issue 
the  permit  or  any  right  on  the  part  of  ap- 
pellant to  demand  the  same. 

It  appears  from  the  ordinance  of  Decem- 
ber 17,  1909,  that  it  Is  necessary  to  obtain  a 
license  in  order  to  carry  on  the  business  In 
the  dty  of  Chicago  in  which  appellant  de- 
sires to  engage,  and  that  ordinance  pre- 
scribes certain  conditions  precedent  with 
which  appelant  must  comply  before  it  can 
rightfully  d«nand  such  license.  The  validi- 
ty of  tbla  ordinance  as  a  whole  Is  not  at- 
tacked; but  appellant  in  Its  petition  denies 
that  the  dty  has  any  power  to  enact  any  or- 
dinance requiring  the  consent  of  property 
owneiB  In  order  to  obtain  a  license  to  con- 


duct a  dance  ball  or  baSroom  In  any  i)or- 
tlon  of  the  dty,  and  thereby  Inferentlally  at- 
tacks that  portion  of  the  ordinance  requir- 
ing audi  consent  It  Is  not,  however,  neces- 
sary to  consider  that  provision  of  the  ordi- 
nance In  order  to  sustain  the  action  of  the 
court  In  denying  the  prayer  of  the  petition, 
as  there  are  various  other  conditions  preced- 
ent prescribed  by  the  ordinance,  the  validi- 
ty of  which  are  not  questioned,  with  which, 
so  far  as  the  petition  dlsdoses,  appellant 
has  not  complied.  Among  such  is  the  re- 
quirement that  the  applicant  for  such  license 
must  make  application  in  writing,  setting 
out.  If  a  corporation,  the  full  name  and  resi- 
dence of  Its  principal  officers,  a  description 
of  the  place  for  which  a  license  is  desired, 
a  statement  of  the  class  of  entertainment 
which  it  Is  Intended  to  produce,  offer,  or  pre- 
sent at  such  place,  the  highest  price  to  be 
charged  for  admission  to  any  entertainment 
offered  or  presented  at  sndi  place,  and  the 
seating  capadty  of  such  place;  also  the  re- 
quirement that  the  mayor  shall  make,  or 
cause  to  be  made,  an  examination  of  the 
place  for  whldi  the  license  is  required,  and 
that  the  commissioner  of  buildings,  dty  elec- 
trician, and  fire  marshal  Shall  certify  that 
the  provisions  of  all  ordinances  of  the  dty 
relating  to  the  giving  of  entertainments,  and 
the  location,  construction,  and  maintenance 
of  the  places  within  which  .such  entertain- 
ments are  given,  are  complied  with  before 
any  license  shall  be  issued.  Neither  does 
the  x>etitlon  disclose  that  the  appellant  ten- 
dered the  fee  fixed  by  the  ordinance  for  the 
license  which  it  attempted  to  obtain.  The 
allegation  of  the  petition  that  appellees  re- 
fused to  honor  the  request  and  demand  for 
said  license,  for  the  reason  that  there  was  no 
frontage  consent  procured  and  filed  with  the 
application  for  such  license,  does  not  supply 
the. want  of  allegations  showing  compliance 
with  the  conditions  precedent  above  men- 
tioned. The  refusal  to  issue  a  llcmse  may 
have  been  based  uxran  that  ground,  and  yet 
there  may  have  been  other  reasons  why  ap- 
pellant was  not  entitled  to  the  license.  In 
order  to  obtain  a  writ  commanding  the  may- 
or to  Issue  a  license,  it  must  not  only  appear 
that  the  ground  upon  which  such  refusal  was 
based  was  not  a  legal  excuse,  but  that  the 
petitioner  has  complied  with  all  the  valid 
requirements  of  the  ordinances  and  Is  dear- 
ly entitled  to  the  writ 

Moreover,  the  ordinance  of  December  17, 
1909,  defines  the  word  "place,"  as  used  in 
the  ordinance,  as  "the  theater,  opera  house, 
auditorium,  hall,  park,  grounds,  gardens, 
tent  or  other  Indosure  within  which  it  is 
intended  to  produce,  offer,  or  present  any 
such  entertainments,"  and  the  provision  ot 
the  ordinance  with  reference  to  one  of  the 
conditions  precedent  above  mentioned  is  that 
"the  mayor  shall  make,  or  cause  to  be  made, 
an  examination  of  the  place  for  which  sych 
license  Is  desired,  and  If  all  of  the  provisions 
of  this  ordinance,  and  all  of  the  ordinances 
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of  the  clt7  of  Chicago  relating  to  the  giv- 
ing of  entertainments  and  of  the  location, 
construction  and  maintenance  of  the  places 
within  which  snch  entertainments  are  given, 
are  compiled  with,  and  If  the  commissioner 
of  buildings,  the  city  electrician,  and  the 
fire  marshal  shall  so  certify,"  the  mayor 
shall  Issue  the  license,  etc.  In  order  to  ren- 
der the  provision  of  the  ordinance  last  quot- 
ed effective,  the  building  or  structure  In 
which  It  Is  Intended  to  produce  the  entertain- 
ment for  which  a  license  Is  sought  must  have 
been  erected  before  application  can  be  made 
for  such  license,  and  the  ordinance,  there- 
fore, ndcessarlly  prohibits  the  issuance  of  a 
license  for  conducting  an  amusement  in  a 
building  which  has  not  been  erected.  The 
petition  shows  that  the  building  in  which  ap- 
pellant intends  to  conduct  the  dance  hall  or 
biiUroom  for  which  It  seeks  to  compel  the  Is- 
suance of  a  license  has  not  been  erected,  and 
the  license  was  properly  refused  for  that 
reason. 

The  petition  was  clearly  insufficient,  and 
the  circuit  court  did  not  err  la  sustaining 
the  demurrer  and  entering  Judgment  in  fa- 
vor of  appellees.  The  Judgment  of  the  cir- 
cuit court  1b  therefore  affirmed. 

Judgment  affirmed. 

(Z47  111.  686.) 

HOLMES  V.  MINER  et  aL 
(Supreme   Court  of  IHlnois.     Dec.  21,  1910.) 

1.  WnXS    (J    472*)— CONSTBDOTIOW— Genebai 

Rules— Estates— DiFFKBKNT    Clauses. 
A  subsequent  clause  in  a  will  will  not  be 
construed  so  as  to  cut  down  or  take  away  from 
the  estate  granted  by  a  prior  clause,  unless  the 
latter  clause  is  unambisuous  in  its  terms. 

Bd.  Note.— For  other  casesL  see  WlUa,  Cent 
.1990;  Dec.  Dig.  8  472.*] 

2.  Wnxs  (J  636*)  —  CowsTBuonoN  —  OuAUM 

DiVESTINO  PBOFKRTT. 

Unless  the  words  of  a  will  require  it,  the 
courts  will  not  construe  a  gift  over  in  such 
manner  as  to  divest  property  already  vested 
in   possession. 

[EM.  Note.— For  other  cases,  see  Wills,  Oent: 
Dig.  §!  1514-1618;  Dec.  Dig.  {  636.*] 

8.  Wnxs  (I  636*)— Construction— Estates— 

liUITATION  OVBB  ON  DEATH  OIT  DEVISEE. 

A  testator  specifically  devised  certain  prop- 
erty to  his  daughter  in  fee,  and  followed  that 
by  the  devise  of  a  remainder  after  a  life  estate 
to  bis  wife.  The  clause  devising  the  remainder 
provided  that  if,  at  the  death  of  his  wife,  or  at 
the  testator's  death  in  case  he  survived  her, 
the  daughter  should  have  died  leaving  no  hein 
of  her  body,  then  all  such  lands  devised  to  her 
in  this  will  shall  descend  to  another,  etc.  Held, 
that  all  such  lands  referred  to  the  remainder 
only,  and  the  clause  did  not  divest  the  lands 
Qiecifically   devised. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1514-1518;    Dec.  Dig.  i  630.*] 

Appeal  from  Circuit  Court,  Pike  County; 
Harry  Higbee,  Jndge. 

Action  In  ejectment  by  Mattle  I.  Holmes 
against  Lester  Miner  and  others.     From  a 
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Judgment  for  defendants,  plaintiff  appeals. 

Affirmed. 

,  W.  Bl  Williams  and  A.  aay  WllllamB,  for 
-appellant  William  Mtmiford  and  Andersen 
&  Matthews,  for  appellees. 

CARTWBIGHT,  J.  Mattie  I.  Holmes,  the 
ai^Uant,  brought  this  action  of  ejectment 
in  the  .circuit  court  of  Pike  county  for  the 
recovery  of  the  N.  E.  ^  of  section  36,  In 
township  7  S.,  range  5  W.,  in  Pike  county, 
against  Lester  Miner,  one  of  the  appellees, 
a  tenant  of  Otis  D.  Leach,  the  other  api)el- 
lee,  who  was  afterward  added  as  a  defend- 
ant A  Jury  having  been  waived,  the  cause 
was  tried  upon  a  stipulation  of  facts.  The 
court  found  the  issues  for  the  defendants, 
and  entered  Judgment  accordingly. 

Both  parties  claim  title  from  the  same 
source;  the  plaintiff  claiming  as  devisee  un- 
der the  will  of  her  father,  J.  S.  Irwin,  and 
the  defendant  Otis  D.  Leach  claiming  under 
mesne  conveyances  from  Ida  BL  Grimes,  an- 
other daughter  of  the  testator  and  devisee 
under  the  same  will.  The  following  facta 
were  submitted  to  the  court  by  the  stipula- 
tion: 

The  testator,  J.  S.  Irwin,  was  a  lawyer 
of  high  standing  and  large  experience,  and 
be  wrote  his  own  will  and  executed  it  on 
March  27,  1892.  He  was  then  al)out  72  years 
old,  and  he  died  January  4,  1S94.  At  the 
time  of  the  execution  of  his  will  and  at  the 
time  of  his  death  his  family  consisted  of 
Merlbah  P.  Irwin,  bis  wife,  Mattie  I.  Holmes, 
a  widowed  daughter,  with  three  children, 
aged,  respectively,  about  20,  12,  and  10  years, 
and  Ida  B.  Grimes,  another  daughter,  the 
wife  of  Virgil  A.  Grimes.  By  the  first  para- 
graph of  his  will  the  testator  provided  for 
the  payment  of  debts  and  funeral  expenses, 
and  by  the  second  he  devised  to  his  daughter 
Mattie  I.  Holmes,  the  plaintiff,  hn:  heirs  and 
assigns,  all  bis  real  estate  In  the  state  of 
Iowa  and  certain  land  in  Pike  county  spe- 
cifically described  in  that  paragraph.  He 
also  devised  to  her,  after  the  death  of  his 
wife,  if  his  wif6  should  survive  him,  certain 
lands  In  Kansas  and  several  tracts  of  land 
in  Pike  county,  the  lands  so  devised  to  be 
her  sole  property,  free  from  any  right  of 
dower  or  curtesy  of  any  present  or  future 
husband.  By  the  third  paragraph  he  devised 
to  his  daughter  Ida  B.  Grimes  certain  lands 
in  Pike  county  therein  specifically  described. 
That  devise  was  followed  by  a  devise  of  a 
remainder  after  a  life  estate  In  his  wife, 
and  a  further  provision,  all  in  the  following 
language:  "I  also  devise  and  bequeath  to 
my  daughter  Ida,  after  the  death  of  my  wife, 
if  she  should  survive  me,  all  the  rest  and 
residue  of  my  lands  not  devised  to  my  daugh- 
ter Mattie.  If  at  the  death  of  my  wife,  or 
at  my  death.  If  I  survive  her,  my  said  daugh- 
ter Ida  shall  have  deceased,  leaving  no  heir 
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of  ber  body  allre^  then  an  sacb  lands  de- 
vised to  her  In  this  will  shall,  at  the  death 
of  myself  and  wife,  descend  to  and  become 
the  property  of  my  daughter  Mattle,  but  if 
any  heir  of  the  body  of  the  said  Ida  shall 
snrvlTe  her  and  be  alive  at  the  death  of  the 
sorrivor  of  myself  and  wife,  then  the  real 
estate  so  devised  shall  descend  to  and  vest 
In  such  surviving  child  or  children."  By 
the  fourth  paragraph  of  the  will  the  testator 
begneathed  to  his  wife,  Meribah  P.  Irwin, 
If  she  should  survive  him,  all  hla  personal 
property  absolutely,  and  devised  to  her  dur- 
ing her  natural  life  all  the  rest  and  residue 
of  his  real  estate,  except  those  lands  devised 
absolutely  and  specifically  to  his  daughters, 
Mattle  and  Ida,  with  full  power  to  sell  the 
lands  so  devised  for  the  payment  of  debts, 
taxes,  or  her  support.  He  then  provided  that 
the  devises  to  bis  wife.  If  accepted  by  her, 
should  bar  her  rights  of  dower  In  the  lands 
devised  specifically  and  absolutely  to  his 
danghteis,  Mattie  and  Ida.  The  daughter 
Ida  B.  Grimes  died  March  25,  1904,  leaving 
Virgil  A.  Grimes,  her  husband,  but  leaving 
no  child,  and  having  never  had  a  child.  The 
widow,  Meribah  P.  Irwtn,  died  on  November 
25,  1S09.  The  land,  the  title  of  which  Is  in 
controversy  In  this  case,  Is  one  of  the  tracts 
which  was  specifically  devised  to  the  daugh- 
ter Ida  B.  Grimes,  and  in  which  the  widow 
did  not  bave  a  life  estate. 

The  question  upon  which  the  rights  of  the 
parties  depend  is  whether  the  gift  to  the 
plaintiff,  Mattie  I.  Holmes,  in  the  event  of 
the  death  of  the  daughter  Ida  D.  Grimes 
without  leaving  Issue,  applies  to  all  the  lands 
devised  to  her,  or  only  to  the  lands  in  which 
the  widow  took  a  life  estate.  The  testator 
first  devised  to  his  daughter  Ida  certain 
lands  specifically  described,  in  language  suffi- 
cient to  vest  In  ber  a  fee-simple  estate  of 
inheritance  upon  his  death,  if  a  less  estate 
was  not  limited  by  express  words  of  the  tes- 
tator, or  does  not  appear  to  have  been  de- 
vised by  construction  or  operation  of  law. 
In  determining  whether  a  less  estate  was 
limited  by  express  words,  the  rule  of  con- 
struction Is  that  an  estate  given  by  one 
clause  of  a  will  cannot  be  cut  down  or  taken 
away  by  a  subsequent  clause,  except  by  clear 
and  unambiguous  terms.  Roberts  v.  Roberts, 
140  111.  345,  29  N.  E.  886.  The  tiUe  to  the 
lands  spedflcally  devised  to  Ida  vested  In 
her  In  possession  on  the  death  of  the  tes- 
tator, and  the  courts  are  averse  to  constru- 
ing a  gift  over  in  such  a  manner  as  to  divest 
property  already  vested  in  possession,  and 
wUl  not  do  so  unless  the  words  of  a  will  re- 
quire sncb  a  construction.  There  are  In  this 
will  no  clear  and  unambiguous  words  apply- 


ing to  all  the  lands  devised  to  the  daughter 
Ida.  The  devise  of  a  remainder  after  the 
life  estate  of  the  widow  was  in  terms  a  de- 
vise of  all  the  rest  and  residue  of  the  tes- 
tator's lands  not  devised  to  his  daughter 
Mattie,  the  plaintiff;  but  it  is  evident  that 
the  reference  was  only  to  lands  not  specific- 
ally devised  to  either  of  his  daughters.  He 
had  already  devised  specifically  to  his  daugh- 
ter Ida  certain  lands,  and  only  lands  not 
specifically  devised  could  be  described  as  the 
rest  and  residue  of  his  lands.  As  applied 
to  the  lands  In  which  there  was  a  life  es- 
tate In  the  widow,  the  gift  was  substitution- 
ary and  took  effect  at  the  termination  of  the 
life  estate;  but,  if  construed  to  apply  to 
all  the  lands  devised.  It  would  operate  to 
.divest  the  fee  which  Ida  took  bn  the  death 
of  the  testator,  and  it  requires  clear  lan- 
guage to  bring  about  such  a  result  Such 
language  was  not  used  by  the  testator,  but 
In  providing  for  the  substitution  'he  used  the 
words  "such  lands  devised  to  ber  In  this 
will."  This  followed  the  devise  of  the  re- 
mainder after  the  life  estate,  and  the  word 
"such"  indicated  lands  particularized,  as  dis- 
tinguished from  all  the  lands  devised.  The 
lands  BO  distinguished  by  the  testator  must 
have  been  those  in  which  a  remainder  was  to 
take  effect  at  the  time  fixed  for  the  substi- 
tution. 

Another  reason  for  eoncludlng  that  the 
testator  did  not  there  refer  to  all  the  lands 
devised  Is  found  In  the  fourth  paragraph, 
where  the  testator  devised  to  his  wife  the 
life  estate  in  the  rest  and  residue  of  his  real 
estate,  "except  those  lands  devised  absolute- 
ly and  specifically"  to  his  daughters,  Mattie 
and  Ida.  Again,  he  provided  that  the  de- 
vises to  his  wife  were  Intended,  if  aecepted 
by  her,  to  bar  her  rights  of  dower  in  the 
"lands  devised  specifically  and  absolutely" 
to  his  daughters.  This  language  shows  that 
he  Intended  that  some  devises  to  his  daugh- 
ter Ida  should  be  absolute,  and  that  those 
which  were  specific  should  be  of  that  char- 
acter. The  lands  specifically  devised  to  Ida 
were  those  in  which  the  widow  had  no  life 
estate,  and  the  testator  twice  mentioned 
those  lands  as  not  only  being  devised  specific- 
ally, but  also  absolutely,  to  her.  We  con- 
clude that  tbe  substitutionary  gift  to  the 
plaintiff  was  only  of  the  lands  In  which  the 
widow  had  a  life  estate,  that  the  daughter 
Ida  took  a  fee  simple  estate  in  the  lands 
specifically  devised,  and  that  her  conveyance 
vested  such  titte  in  her  grantee.  The  find- 
ing and  judgment  were  in  accordance  with 
that  view. 

The  Judgment  Is  affirmed. 

Judgment  affirmed. 
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(148  m.  101) 
NAWROCKI  T.  CHICAGO  CITY  RT.  CO. 
(Supreme  Court  of  IlUnoig.    Dec.  21,  1910.) 

1.  Afpeai.  and  Bbbob  (I  1006*)— FiNDiKOB  of 
Appellatk  Ooubt — Conclusiveness. 

Thourh  there  be  a  dispute  regarding  evi- 
dentiary facts,  the  concluBlou  to  be  drawn  from 
them  must  be  determined  by  the  Appellate 
Court,  and  its  conclusion  is  binding  on  the  Su- 
preme Court. 

[£>i.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  ({  4268,  4329,  43a);  Dec. 
Dig.  i  1096.»]  ^^ 

2.  Apfkai.  and  E}bbob   ({   1069*)— Review— 
Decision  or  Appellate  Coubt. 

The  Supreme  Court  cannot  resort  to  the 
opinion  of  the  Araellate  Court  to  ascertain  the 
conclusions  reached  by  that  court  as  to  the 
facts,  but  must  be  governed  by  the  recitals  in 
the  judgment. 

[EA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $  4298;    Dec.  Dig.  f  1089.*] 

8.  Appeal  and  Ebbob  ({  109S*)— Findinos— 

Conclusiveness. 

When  the  Appellate  Court  lecites  its  ulti- 
mate finding  of  facts,  under  that  section  of  the 
practice  act  (Hurd's  Rev.  St.  1909,  c.  110,  S 
120)  re<iiairing  it  to  so  recite  them  when  its  final 
determination  of  a  cause  la  the  result  of  a  find- 
ing of  the  facta  different  from  that  of  the  trial 
court,  such  finding  is  conclusive  on  the  Supreme 
Court 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  {{  4268,  4329,  4330;  Dec. 
Dig.  i  1096.*1     . 

Appeal  trom  Appellate  Court,  First  Dte- 
trlct,  on  Appeal  trom  Circuit  Court,  Gook 
County;  Julian  W.  Mack,  Judge. 

Action  by  Stanislaus  Nawrocki,  administra- 
tor, against  the  Cbicngo  City  Railvray  Com- 
pany. A  Judgment  for  plaintiff  was  revers- 
ed on  appeal  to  the  Appellate  Court,  and,  the 
Branch  Appellate  Court  baTlng  granted  a 
certificate  of  Importance,  tlie  case  was 
brongbt  to  the  Supreme  Court  by  appeal  for 
fortber  conslderatloii.  Judgment  of  Appel- 
late Court  afBrmed. 

N.  L.  Plotrowskl  and  Cyrus  3.  Wood,  for 
appellant    Franklin  B.  Hussey  and  Watson 

3.  Ferry,  for  appellee. 

GABTBB,  J.  This  Is  an  action  brought  In 
the  circuit  court  of  Cook  county  by  the  ad- 
ministrator of  the  estate  of  John  Tanka  to 
recover  damages  for  said  Tanka's  death,' 
which  It  is  alleged  resulted  from  Injuries  re- 
ceived while  a  passenger  on  one  of  the  Chi- 
cago City  Ballway  Company's  cars.  On  the 
first  trial  in  the  circuit  court  the  Jury  dis- 
agreed. On  the  second  trial  a  verdict  was 
rendered  In  favor  of  appellant,  and  damages 
were  allowed.  Tbe  case  was  appealed  to  the 
Appellate  Court,  which  reversed  the  judg- 
ment, with  the  finding  of  fact  that  appellee 
Is  "not  gniilty  of  tlie  negligence  charged  In 
the  declaration  herein."  One  of  the  justices 
of  the  Branch  Appellate  Court,  having  heard 
the  case  In  the  lower  court,  took  no  part  in 
the  decision.  Tbe  other  two  members  of  that 
court  granted  a  certificate  of  Importance,  and  I 


the  case  was  then  bronght  here  by  appeal 
for  further  consideration. 

Appellee  operated  a  system  of  street  cars 
In  the  dty  of  Chicago,  including  a  line  on 
Archer  avenue,  a  street  running  northeast 
and  southwest,  and  a  line  cunning  on  Pitney 
court  and  Thirty-First  street  The  Pitney 
court  and  Tblrty-Flrst  street  line  of  cars 
started  In  Pltn^  court,  where  ttte  street 
comes  into  Archer  avenue,  and  ran  sontb- 
easterly  In  Pitney  court  and  then  east  in 
Thirty-First  street  The  cars  In  their  course 
come  west  on  Tblrty-Flrst  street  pass  north- 
erly on  the  east  track  In  Pitney  court  and 
stop  at  Archer  avenue.  These  cars,  In  re- 
turning south  from  this  point  switch  to  the 
west  or  south-bound  track  In  Pitney  court 
by  a  switch  located  a  short  distance  souther- 
ly from  Archer  avenue,  perhaps  60  or  80 
feet  At  this  switch  appellant's  Intestate, 
John  Tanka,  met  bis  death  by  falling  off  the 
rear  platform  of  one  of  tbe  appellee's  cars, 
thereby  breaking  his  neck  and  dying  In  a 
few  minntes.  Tbe  accident  occnrred  about 
noon,  February  28,  1901^  and  from  tbe  evi- 
dence bis  fall  must  be  regarded  as  occasion- 
ed by  the  swaying  or  jolting  of  tbe  car  at 
tbe  switch.  He  was  a  passenger,  coming 
from  tbe  Archer  avenue  line  by  transfer. 
Tlie  switch  In  question  was  automatic,  and 
at  tbe  time  of  the  accident  was  covered  by 
water.  It  failed  to  work  when  the  front 
wheels  of  the  car  passed,  and  the  wheels 
kept  upon  the  straight  track.  When  the  rear 
wheels  came  to  the  switch,  they  passed  onto 
the  other  track.  It  wa«  this  that  caused 
Tanka  to  be  thrown  from  tbe  car.  After  the 
accident  occurred  a  large  bolt  was  found  un- 
der the  water  In  tbe  groove  of  tbe  switch, 
at  a  point  about  a  foot  from  tbe  north  end 
of  the  switch.  This  bolt  from  the  evidence, 
seems  to  have  prevented  the  switch  from 
working  automatically. 

The  sole  argument  of  appellant  here  Is 
that  on  this  record  the  Appellate  Court  err- 
ed In  finding  tbe  facts  different  from  tbe 
circuit  court  No  error  of  law  Is  urged  for 
our  consideration,  except  that  the  opinion  of 
the  Appellate  Court  shows  that  that  court 
erred  In  holding,  as  a  matter  of  fact  that 
appellee  was  not  negligent  as  charged  In  the 
declaration.  It  Is  urged  In  support  of  this 
claim  that  the  evidence  In  this  case  shows 
that  the  doctrine  of  res  Ipsa  loquitur  applied; 
that  appellant  bad  made  out  a  prima  facie 
case  of  negligence  on  that  account;  that  this 
was  an  error  of  law;  and  that  It  was  also 
an  error  of  law  for  the  Appellate  Court  to 
hold  that  the  switch  was  not  anAee  appel- 
lee's control.  These  are  all  evidentiary  facts, 
and  not  the  ultimate  facts,  which  must  be 
found  by  the  Appellate  Court.  Even  thou^ 
there  be  a  dispute  In  regard  to  these  eviden- 
tiary facts,  yet  tbe  conclusion  or  inference 
to  be  drawn  from  them  must  be  determined 
by  the  Appellate  Court  and  that  conclusion 
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IB  final  and  binding  on  tbls  conrt  It  bas 
been  decided  many  times  by  tbls  court — and 
nothing  baa  ever  been  said  to  tbe  contrary — 
that  we  cannot  resort  to  tbe  oplulob  of  tbe 
Appellate  Court  to  ascertain  tbe  conclusions 
reached  by  that  conrt  as  to  tbe  facts,  but 
must  be  governed  by  tbe  recitals  In  tbe 
Judgment  Martin  v.  Martin,  202  III.  382,  67 
N.  B2.  1,  and  cases  cited.  There  Is  no  point 
ot  practice  more  firmly  settled  than  that 
vben  tbe  Appellate  Court  recites  Its  ulti- 
mate finding  of  facts — nnder  that  section  of 
the  practice  act  (Hurd's  Rev.  St.  1909,  c. 
110,  I  120)  which  makes  It  the  duty  of  said 
court  to  80  recite  them  when  its  final  deter- 
mination of  a  cause  is  the  result  of  a  find- 
ing of  the  facts  different  from  that  of  the 
trial  court — such  finding  is  conclusive  on  tbls 
court  Tbe  argument  of  appellant  In  this 
case  Is  one  of  tbe  repeated  attempts  that 
have  been  made  since  this  section  of  the 
practice  act  was  passed  to  get  tbls  court  to 
change,  by  ruling,  tbe  natural  construction 
that  baa  always  been  put  upon  that  statute. 
There  is  but'  one  question  presented  In  a 
case  like  tbls  for  our  consideration.  That 
Is,  conceding  tbe  facts  to  be  as  found  by  tbe 
Appellate  Court  was  tbe  law  properly  ap- 
plied In  that  court?  If  appellee  was  not 
guQty  of  tbe  negligence  charged  in  the  dec- 
laration, it  la  very  clear  that  there  can  be 
no  recovery  In  this  case.  Peterson  v.  Senrs, 
Roebuck  ft  Co.,  242  III.  38.  89  N.  B.  698; 
BarUett  v.  Lumagtal  Coal  Co..  237  lU.  872, 
86  N.  B.  687;  Berkowitz  v.  Terminal  Rail- 
road Co.,  234  III.  450,  84  N.  B.  1058;  Marte- 
wlcs  y.  Mohr  ft  Sons,  236  111.  143,  86  N.  B. 
202 ;  Schaller  v.  Independent  Brewing  Ass'n, 
225  ni.  492,  80  N.  E.  334;  Toolen  v.  Chicago 
Towel  Supply  Co.,  222  111.  t517,  78  N.  Hi  82.-5 ; 
Craver  v.  Acme  Harvester  Co.,  209  111.  483, 
70  N.  E.  1047;  Hawk  v.  Chicago,  Burlington 
ft  Northern  RaUroad  Co.,  147  111.  309,  85 
a.  B.  139. 

The  decisions  cited  by  counsel  for  the  ap- 
pellant holding  tbat  a  finding  of  law  Is  not 
changed  by  being  called  a  finding  of  fact 
are  not  In  point  here.  Tbe  finding  of  the 
Appelate  Court  In  this  case  Is  a  finding  of 
fact 

The  Jadgment  of  tbe  Appellate  Conrt  must 
be  affirmed. 

Judgment  affirmed. 

(248  III.  42.) 

PBOPUD  ex  rel.  CLINB,  County  Collector,  T. 

.  KUNS. 

(SapieiM  Conrt  of  Illinois.    Dec.  21,  1910.) 

1.  DBAINS     ({     68*)— ASSESSlOtNTS— PUBFOSS— 

Abixczdkrt  Debt— Validity. 

A  draloage  district  tias  no  power  to  cre- 
ate in  advance,  either  under  the  fsrm  drainai^ 
act  or  nnder  the  levee  act  any  indebitedneas  for 
completing  an  improvement  and  then  levy  an 
araeasment  to  meet  it 

[Eld.  Note.— For  other  cases,  see  Draius,  Dec. 
Dig.  f  68.*] 


Dig. 


2.  Drains  (|  89*)  — Assbssmekt— Ewtoscm- 
ment— bvidbnce. 

On  hearing  of  an  appiicatioa  for  jadgment 
against  land  for  delinquent  taxes  and  assess- 
ments, on  objection  to  an  assessment  by  drain- 
age commissioners,  the  record  of  prior  proceed- 
ing of  the  drainage  commissioners,  wtiich-  were 
void  because  the  commissioners  had  held  them 
outside  of  tbe  drainage  district  and  proof  of 
the  performance  of  part  or  all  of  tbe  contract 
under  such  void  proceedings,  was  admissible;  a 
subseqaent  resolution  of  the  commissioners  levy- 
ing the  assessment  in  question  being  capable 
of  being  understood  only  by  reference  to  the 
void  proceedings. 

.EM.  Note.— For  other  cases,  see  Drains,  Dea 
ig.  I  89.*] 

3.  Drains  (|  73*)— Assbssment— VAUDirr. 

That  proceedings  under  which  the  original 
contract  for  the  laying  of  a  tile  drain  was  let 
were  invalid,  so  that  the  district  incurred  no 
liability,  and  in  fact  was  not  legally  organized, 
does  not  render  valid  a  renewal  of  the  contract 
and  a  subsequent  assessment  after  the  work 
had  been  partly  or  wholly  performed  under  th* 
original  contract 

_IEd.  Note.— For  otber  cases,  see  Drains,  Dec. 
Dig.  I  73.»] 

Appeal  from  Piatt  County  Court;  B.  J. 
Hawbaker,  Judge. 

Application  by  the  People,  on  the  relation 
of  J.  H.  Cllne^  <:k>unty  Collector,  for  Judgr 
ment  for  delinqueut  taxes  and  assessment 
with  objections  by  Noah  Kuns  to  a  drain- 
age assessment  From  a  judgment  sustain- 
ing the  objection,  tbe  People  appeal.  Af- 
firmed. 

A.  a  Bdle,  for  the  People.  James  Hldoi 
and  Reed  ft  Beed,  for  appellee. 

CARTER,  J.  At  the  June  term,  1910,  of 
the  county  court  of  Piatt  county,  upon  the 
bearing  of  an  application  for  judgment 
against  certain  lands  for  delinquent  taxes 
and  assessments  for  1909,  objections  by  ap< 
pellee  to  an  assessment  alleged  to  have  been 
made  by  the  drainage  commissioners  of  sub- 
district  No.  2  of  Union  Drainage  District  No. 
3  of  the  towns  of  Cerro  Gordo  and  Willow 
Brancb,  In  said  county,  were  sustained,  and 
Judgment  refused,  liils  appeal  was  then 
prosecuted  to  this  court  on  behalf  of  appel- 
lant 

The  drainage  district  In  question  was  or- 
ganized under  the  ftirm  drainage  act  (Hurd's 
Rev.  St  1900,  c  42).  Subdistrlct  No.  2  was 
originally  organized  by  an  order  of  the  drain- 
age commissioners  on  August  17,  1906.  The 
commissioners  made  a  classification  of  the 
lands  of  the  subdistrlct  and  held  a  meeting 
on  October  2,  1908,  to  bear  objections  to  the 
classification.  Said  classification  was  con- 
firmed by  the  commissioners,  ahd  an  assess- 
ment of  $5,680  was  made  on  the  lands  In  the 
subdistrlct  October  80,  1806,  the  commis- 
sioners held  a  meettug  to  receive  bids  for  the 
work  to  be  done  lii  Said  subdistrlct  One  H. 
9.  Walters  bid  the  sum  of  $6,l09il3  for  the 
work,  and  the  contract  was  awarded  to  him 
at  tbat  figure.     November  0,  1006,  Walters 
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entered  into  a  contract  wltb  tbe  commlsalon- 
era,  agreeing  to  do  the  work  according  to 
the  Bpeciflcations,  which  were  made  a  part  of 
the  contract,  for  the  amount  of  his  said  bid. 
The  work,  which  consisted  of  th^  construc- 
tion of  a  tile  drain  as  the  main  outlet  of  the 
lands  in  the  subdistrlct,  was  begun  In  De- 
cember, 1908.  It  appears  from  the  records 
of  the  former  proceedings  introduced  in  evi- 
dence that  appellee  refused  to  pay  the  as- 
sessment made  October  2,  1908,  against  his 
lands.  At  the  June  term,  1909,  of  said  county 
court,  on  application  being  made  to  sell  his 
lands  for  failure  to  pay  said  assessment,  the 
objections  were  sustained,  and  Judgment  re- 
fused. The  meetings  of  the  drainage  com- 
missioners for  this  drainage  district  for  the 
said  year  1908,  It  is  conceded,  were  all  held 
outside  of  the  limits  of  the  drainage  district 
After  tbe  decisions  In  People  v.  Carr,  231 
m.  502,  88  N.  B.  269,  People  v.  Schwank. 
237  lU.  40,  86  N.  E.  631,  and  other  decisions 
of  this  court  of  like  import,  holding  that  all 
meetings  of  drainage  commissioners  required 
by  statute  of  which  a  record  was  to  be  kept 
must  be  held  within  the  limits  of  the  drain- 
age district,  it  was  decided  by  the  commis- 
sioners of  this  subdistrlct  that  all  their  pre- 
vious proceedings  were  illegal,  and  they  un- 
dertook a  reorganization  of  the  district  and 
the  making  of  a  new  assessment  On  Sep- 
tember 28,  1909,  they  held  a  meeting  for  that 
purpose,  and  adopted  a  resolution  which  re- 
cited their  previous  meetings,  and  that  after 
they  had  publicly  advertised,  the  bid  of  H. 
S.  Walters  was  accepted,  and  that  he  "en- 
tered Into  a  satisfactory  contract  for  the  per- 
formance of  said  work  and  is  proceeding 
therewith;  and  whereas  said  bid  was  accept- 
ed at  a  meeting  held  in  the  village  of  Cerro 
Gordo,  111.,  and  outside  said  drainage  dls- 
-trict  and  also  before  a  valid  and  legal  as- 
sessment had  been  made  upon  the  lands  of 
said  subdistrlct,  and  whereas  since  said  let- 
ting the  assessment  to  pay  the  said  work  has 
been  legally  made  and  tbe  legal  procedure 
therein  corrected,  and  whereas  at  said  first 
letting  there  was  a  numl>er  of  competitive 
bids  for  said  work,  and  the  bid  of  H.  S. 
Walters  was  the  lowest  and  the  undersigned 
commissioners,  after  having  made  due  inves- 
tigation, are  of  the  opinion  that  said  work 
cannot  be  relet  for  as  low  a  sum  as  that  pro- 
vided In  said  contract  with  said  B.  S.  Wal- 
ters, and  that  it  would  l)e  •  •  ♦  for  the 
best  Interests  of  said  subdistrlct  that  said 
contract  stand  and  be  executed  as  originally 
made,"  it  was  therefore  provided  said  con- 
tract be  approved  in  all  things. 

From  the  records  of  the  board  of  drain- 
age commissioners  it  appears  that  three  dif- 
ferent payments,  amounting  to  $4,462.44,  had 
been  paid  by  said  board  to  Walters  for  tbe 
work  under  the  original  contract  previous  to 
said  meeting  of  September  28,  1909.  Under 
the  terms  of  the  contract  this  amount  r^re- 
sented  80  per  cent  of  the  value  of  tbe  work 


done  at  that  time;  that  is,  tbe  contractor, 
previous  to  this  meeting,  as  shown  by  this 
record,  had  done  practically  all  the  work 
under  the  contract  This  court  has  held  re- 
peatedly that  a  drainage  district  under  the 
farm  drainage  act  has  no  power  to  create  in 
advance,  either  under  the  farm  drainage  act 
or  under  the  levee  act  any  indebtedness  for 
completing  an  improvement,  and  then  levy 
an  assessment  to  meet  it  Drainage  Oom'rs 
V.  Kinney,  233  111.  67,  84  N.  E,  34;  Vandalia 
Levee  &  Drainage  District  v.  Hutchlns,  234 
111.  31,  84  N.  B.  715;  Schafer  v.  Gerbers,  234 
111.  468,  84  N.  E.  1064;  Morgan  Creek  Drain- 
age District  V.  Hawley,  240  lU.  123,  88  N.  B. 
465. 

Counsel  for  the  appellant  first  insists  that 
the  records  showing  the  proceedings  of  the 
drainage  commissioners  were  improperly  per- 
mitted to  be  Introduced  In  evidence,  because 
they  showed  on  their  face  that  they  were  rec- 
ords of  illegal  and  invalid  proceedings.  We 
think  these  records  were  properly  Introduced 
for  tbe  purpose  of  showing  whether  the  work 
to  be  paid  for  by  this  assessment  was  the 
same  work  proposed  to  be  done  under  the 
former  proceedings,  and  whether  that  work 
had  been.  In  fact,  partly  or  wholly  performed 
under  the  former  contract  The  intent  and 
purpose  of  the  resolution  passed  September 
28,  1909,  can  only  l>e  fully  understood  by 
taking  into  consideration  the  void  proceed- 
ings referred  to.  Those  void  proceedings 
were  prc^wrly  introduced  for  that  purpose. 
Baird  V.  Hutchinson,  179  IlL  435^  53  N.  B. 
567;  Patton  v.  People,  229  111.  612,  82  N.  B. 
386;  Shaughnes^  v.  Bolt,  236  lU.  485,  86 
N.  E.  256,  21  L.  R.  A.  (N.  S.)  826. 

Counsel  for  appellant  argues  that  as  the 
proceedings  under  which  the  original  con- 
tract was  let  were  invalid,  the  district  In- 
curred no  liability,  and,  in  fact,  was  not  le- 
gally organized,  and  hence  the  decisions  cit- 
ed above  do  not  apply,  as  no  indebtedness 
had  been  created.  We  cannot  agree  with  this 
reasoning.  If  the  drainage  commissioners 
could  have  work  of  this  kind  done  without 
entering  into  a  legal  contract,  and  thereafter 
could  levy  a  legal  assessment  to  pay  for  that 
work,  thus  avoiding  the  provisions  of  tbe 
statute  in  question  and  the  decisions  constru- 
ing tbe  same,  by  entering  into  a  new  contract 
which  merely  reaffirmed  the  old  contract  the 
protection  which  was  intended  by  the  Legis- 
lature to  be  granted  by  said  statute  to  tbe 
property  owners  would  be  absolutely  nulli- 
fied. No  other  conclusion  can  be  drawn  from 
this  record  than  that  this  assessment  was 
levied  to  pay  for  work  that  bad  already  been 
done  by  said  contractor  under  bis  original 
contract  Tbe  assessment  was  therefore  Il- 
legal, and  the  court  rightly  sustained  the 
objection  to  the  application  for  Judgment  of 
sale  against  the  lands  of  ax>pellee. 

The  judgment  of  the  county  court  will  be 
affirmed. 

Judgment  affirmed. 
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PEOPLES  T.  HILLS. 

(Saprane  Court   of  nUnoia.     De&  21,  1910.) 

'APPKAI.    ARb    EbBOB    (i    548*)  —  IRUKBITAKCB 

Tax— Pboceedinos— «EviEW— Bnx  of  Ex- 

CBPTIOWB— NECEBSITT. 

Id  order  to  review  exceptions,  taken  at  the 
trial  in  the  oountr  court  in  inheritance  tax  pro< 
ceedings,  as  to  tne  admission  ot  evidence  and 
its  aufiiciency,  such  exception!  must  be  pre- 
■erved  bj  a  bill  of  exceptions  aa  in  common- 
law  prooeedincs;  a  recital  of  an  exception  to 
the  findings  and  judgment  being  insufficient 
without  such  a  bllL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f|  ^433-2440;  Dec.  Dig.  { 
64&*J 

Appeal  from  Morgan  County  Oonrt;  F.  E. 
Baldwin,  Jiidg& 

Inheritance  tax  proceedings  by  the  People 
ot  the  State  of  Illinois  against  Nellie  Epler 
Uills.  From  an  order  reducing  the  amount 
Of  the  tax,  plaintiff  appeals.    Affirmed. 

W.  H.  Stead,  Atty.  Gen.,  and  Robert  Til- 
ton,  State's  Atty.  (Roy  Wright  and  James  H. 
Danskin,  of  connsel),  for  the  People.  X  J. 
Nelger,  for  appellee. 

CARTER,  3.  This  Is  an  appeal  taken  by 
the  state  from  an  order  of  the  connty  court 
of  Morgan  connty  reducing  the  inheritance 
tax  in  the  estate  of  Ricfaard  W.  Mills,  de- 
ceased, from  the  amonnt  theretofore  approv- 
ed by  the  connty  Judge.  It  is  argued  that 
this  reduction  was  made  because  the  court 
held  that  certain  lands  deeded  a  few  days 
before  his  death  by  Mr.  Mills  to  his  wife 
were  not  subject  to  the  Inheritance  tax,  for 
Uie  reason  that  snch  lands  were  not  deeded 
in  contemplation  of  death,  but  that  such 
lands  were  really  held  in  trust  by  said  Mills 
for  his  wife,  and  were,  in  fact,  her  property. 
The  state  insists  that  the  evidence  did  not 
Justify  this  flnding  of  the  court. 

On  appeal  to  the  county  court  the  trial 
there  is  de  novo.  The  proceeding  is  a  spe- 
cial statutory  one;  but  the  exceptions  as  to 
the  admission  of  evidence,  and  as  to  the  suf- 
ficiency of  the  evidence  to  sustain  the  find- 
ing of  the  trial  court,  must  be  preserved  by 
a  bill  of  exceptions  as  in  common-law  pro- 
ceedings. No  exception  la  preserved  in  the 
bill  of  exceptions  to  the  flnding  and  judg- 
ment ot  the  court  Such  an  exception  is  re- 
cited In  the  judgment  order;  but  it  has  been 
repeatedly  held  that  under  our  statute  the 
only  way  such  an  exception  can  be  preserv- 
ed for  review  In  this  court  la  by  means  of 
a  bill  of  exceptions.  Bailey  ▼.  Smith,  les 
m.  84.  48  N.  E.  75;  People  v.  Chicago,  Bur- 
lington &  Qnincy  Railroad  Co.,  231  lU.  112, 
83  N.  B.  120;  People  v.  O'Gara  Goal  Co., 
231  ni.  172,  83  N.  H.  140;  People  v.  Econo- 
mac,  243  HI.  107,  90  N.  B.  802;  People  v. 
Chicago,  Indianapolis  &  St  Louis  Railway 
Co..  243  111.  221,  90  N.  E.  S81.  Even  though 
the  contention  of  the  appellant  be  correct 
that  the  wife's  testimony  was  not  competent 


(which  question  we  do  not  decide),  this  rec- 
ord Is  In  sudi  condition,  because  an  excep- 
tion was  not  preserved  as  required  by  law, 
that  this  court  cannot  decide  whether  the 
evidence  in  the  record  was  sufficient  to  sus- 
tain the  flnding  of  the  trial  court 

The  judgment  of  the  county  court  must 
therefore  be  affirmed. 

Judgment  affirmed. 


(247  III.  83t.) 

PEJOPLB  ex  rel.  CHILCOAT  et  al.  t.  BtJSSE, 

Mayor,  et  al. 

(Supreme  Oourt  of  Illinois.    Dec.  21,  1910.) 

1.  Mandamus  (|  1*)— Natobe  of  Pboceedino. 

Mandamus  is  a  common-law  action,  and 
the  rules  of  pleading  applicable  thereto  general- 
ly apply  to  mandamus. 

[Ed,  Note.— For  other  cases,  see  Mandamoa, 
Cent  Dig.  H  1-5 ;   Dec  Dig.  {  l.»] 

2.  MANDAMtra  (|  154*)  —  Petition  —  Bequi- 
sites. 

A  petition  for  mandamus  stands  aa  the 
declaration  in  other  common-law  actions,  and  it 
muBt  show  by  specific  averments  a  dear  right 
to  the  writ  and  must  distinctly  set  forth  all 
material  facts  on  which  the  petitioner  relies. 

[Ed.  Note. — For  other  cases,  see  Mandamns, 
Cent  Dig.  f{  2»ft-818;    Dec.  Dig.  |  164.*] 

3.  MAITDAiniS  (i  164*)  —  PETmoH— Keqci- 
bites.  ,    . 

A  petition  in  mandamus  to  compel  the  l^ 
moval  of  obstructions  across  a  street,  and  to 
throw  open  the  street  and  alleys  leading  there- 
to to  public  use  for  street  and  alley  purposes, 
which  fails  to  specifically  aver  that  there  was 
any  obstruction  in  the  street  and  alleys  is  fatal- 
ly defective,  and  la  properly  dismissed  on  de- 
murrer. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  If  296-310;    Dec.  Dig.  {  154.*] 

■Error  to  Superior  Court  Cook  County; 
George  A.  Dupuy.  Judge. 

Mandamus  by  the  People,  <m  the  relation 
of  A.  B.  Ghllcoat  and  others,  against  Fred 
A.  BuBse,  Mayor  of  Chicago,  and  others,  in 
which  the  Servite  Fathers  of  West  Chicago, 
a  corporation,  intervened.  There  was  a  Judg- 
ment dismissing  the  petition,  rendered  after 
sustaining  a  general  demurrer  thereto,  and 
relators  bring  error.    Affirmed. 

A.  B.  Chllcoat,  for  plaintiffs  in  error.  Ed- 
ward J.  Brundage,  Corp.  Connsel,  and  John  J. 
Bellman,  for  defendant  in  error  City  of  Chi- 
cago. Matthew  P.  Brady,  for  defendant  In 
error  Servite  Fathers  of  West  Chicago. 

VICKERS,  O.  J.  PlalnUffs  in  error  flled  a 
petition  in  the  superior  court  of  Cook  coun- 
ty for  mandamus  against  the  city  of  Chi- 
cago, Fred  A.  Busse,  mayor,  and  the  city 
council  of  Chicago,  to  compel  respondents  to 
forthwith  remove  tiie  obstructions  unlawfully 
placed  across  South  Troy  street  at  Jackson 
boulevard  and  West  Van  Buren  street  and 
to  open  said  portion  of  South  Troy  street 
and  certain  alleys  leading  thereto,  to  public 
use  for  street  and  alley  purposes.  Upon  a 
motion  for  that  purpose  the  Servite  Fathers 
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at  West  Chicago,  a  corporation,  was  permit- 
ted to  intervene  and  defend,  and  all  of  tbe 
respondents  filed  a  general  demurrer  to  tbe 
petition,  which  was  sustained  by  tbe  court 
Tbe  petitioners  having  elected  to  abide  by 
their  petition,  final  Judgment  was  rendered 
dismissing  tbe  petition  at  petitioners'  cost. 
The  present  writ  of  error  is  sued  out  by  the 
petitioners  for  tbe  poirpose  of  securing  a 
reversal  of  the  Judgment  below. 

The  only  question  presented  for  our  con- 
sideration is  the  sufficiency  of  the  petition. 
Plaintiffs  in  error,  as  citizens  and  electors 
of  the  city  of  Chicago,  aver  in  their  petition 
the  platting  of  a  subdivision  in  1872  by 
James  Couch,  William  H.  Wood,  and  Francis 
A.  Stevens,  which  said  plat  was  duly  ac- 
knowledged by  tbe  dedicators,  approved  by 
the  board  of  public  works  of  the  city  of  Chi- 
cago, and  properly  recorded  by  tbe  recorder 
of  Cook  county.  It  Is  not  questioned  that  the 
plat  was  executed  In  accordance  with  the  re- 
quirements of  the  statute,  or  that  its  accept- 
ance by  tbe  city  did  not  have  tbe  efTect  of 
vesting  the  fee  in  tbe  streets  and  alleys 
thereon  designated  in  the  city.  It  is  aver- 
red that  on  said  plat  a  street  known  as  South 
Troy  street,  66  feet  In  width,  was  dedicated 
to  tbe  public  as  a  street,  and  that  a  portion 
of  said  South  Troy  street  was  bounded  on 
the  south  by  the  north  line  of  West  Van  Bu- 
ren  street  and  on  the  north  by  the  south  line 
of  Jackson  boulevard,  and  extended  north 
and  south  between  lots  7  and  8  of  the  James 
Couch  subdivision.  It  Is  also  averred  that 
intersecting  said  South  Troy  street  (one  each 
in  lots  7  and  8)  were  two  16-foot  alleys,  122.76 
feet  long,  one  extending  east  firom  said  South 
Troy  street  and  the  other  west;  that  said 
portion  of  South  Troy  street  was  opened  and 
used  by  tbe  public  as  a  public  street,  with 
7-foot  concrete  sidewalks  on  either  side 
thereof.  The  petition  further  avers  that  the 
Servlte  Fathers  of  West  Chicago  is  a  reli- 
gious body,  and  is  conducting  religions  wor- 
ship in  conformity  with  the  doctrine  of  the 
Roman  Catholic  church,  and  is  conducting  a 
school,  giving  religious  and  moral  training  to 
tbe  pupils  attending  the  same;  that  the  said 
Servlte  Fathers  owns  lots  7  and  8  in  said 
subdivision  and  uses  tbe  same  for  religious 
and  educational  purposes.  The  petition  fur- 
ther alleges  that  on  the  29th  day  of  October, 
1906,  at  the  instance  and  through  the  Influ- 
ence of  the  said  Servlte  fathers  of  West 
Chicago,  tbe  city  council  of  Chicago  passed 
an  ordinance,  which  was  thweaf ter  approved 
by  the  mayor,  purporting  to  vacate  that  por- 
tion of  South  Troy  street  extending  from 
Ja<!kson  boulevard  to  West  Van  Buren  street, 
together  with  tbe  two  alleys  above  mentioned 
which  Intersected  that  portion  of  South  Troy 
street  A  Copy  of  the  ordinance  is  incorpo- 
riited  in  the  petition,  and  Is  as  follows: 

"Section  1.  That  that  portion  of  South 
Troy  street  bounded  on  tbe  south  by  the 
north  line  of  West  Van  Buren  street;  on 
tm  east  by  tlie  west  line  of  lot  7  of  James 


Couch's  subdivision  of  north  one-half  (N.  %), 
south  one-baU  (S.  %),  northwest  one-quarter 
(N.  W.  %),  section  13,  39,  13;  on  the  north 
by  the  south  line  of  Jackson  boulevard,  and. 
on  tbe  west  by  the  east  line  of  lot  8,  James 
Couch's  subdivision  of  north  one-half  (N.  ^A}, 
south  one-half  <S.  %),  northwest  one-quarter 
(N.  W.  1/4),  section  13,  39,  13 ;  also  that  part 
of  the  first  east  and  west  IC-foot  alley  south 
of  Jackson  boulevard  beginning  at  the  west 
line  of  South  Troy  street  and  extending  122.- 
76  feet  west;  also  that  part  of  the  first  16- 
foot  alley  north  of  West  Van  Buren  street 
beginning  with  tbe  west  line  of  South  Troy 
street  and  extending  122.76  feet  west  as 
shown  in  the  space  colored  pink  and  marked 
"To  be  vacated'  in  the  attached  plat  which 
for  greater  certainty  is  made  a  part  of  this 
ordinance,  be  and  tbe  same  are  hereby  vacat- 
ed and  closed:  Provided,  however,  that  if 
any  part  of  the  street  or  alleys  ao  vacated 
shall  at  any  time  hereafter  be  used  for  any 
other  than  religious  or  educational  purposes, 
then  and  in  such  case  this  ordinance  shall 
be  void  and  the  said  vacation  shall  be  for 
naught  held:  And  provided  further,  that  the 
dty  shall  at  all  times  have  the  right  to  main- 
tain and  operate  any  and  all  water  pipes  and 
sewers  in  said  streets  and  alleys. 

"Sec.  2.  This  ordinance  shall  take  effect 
and  be  in  force  from  and  after  its  passage: 
Provided,  however,  that  the  owner  or  own- 
ers of  the  property  abutting  upon  tbe  street 
and  alleys  hereby  vacated  shall  within  thirty 
(30)  days  after  the  passage  of  this  ordinance 
file  with  the  recorder  of  deeds  of  Cook  coun- 
ty;  Illinois,  a  copy  of  this  ordinance  and  the 
plat  attached  thereto." 

Tbe  petition  avers  that  section  2  of  the 
ordinance  was  complied  with  by  the  Servlte 
Fathers  filing  a  copy  of  said  ordinance  and 
tbe  plat  with  the  recorder  of  deeds  of  Cook 
county  VTltbln  the  time  required  by  said  sec- 
tion. The  petition  contains  tbe  following 
averment  which  we  quote  in  full  from  the 
record:  "Tour  petitioners  further  show  to 
the  court  that  tbe  said  ordinance,  purporting 
to  vacate  that  portion  of  said  South  Troy 
street  and  alleys  mentioned  therein,  was 
passed  by  the  said  city  council  of  said  city 
of  Chicago  at  the  urgent  request  and  the 
direct  Influence  of  tbe  said  Servlte  Fatiiers 
of  West  Chicago,  and  clearly  shows  on  its 
face  that  the  object  thereof  was  to  vacate 
the  said  portion  of  said  South  Troy  street 
and  tbe  said  alleys  leading  thereto,  mentioned 
in  said  ordinanoei  for  private  uses  and  pur- 
poses, and  to  give  to  or  confer  upon  the  said 
Servlte  Fathers  of  West  Chicago  title  to  the 
land  embraced  in  said  portion  of  said  South 
Troy  street  and  alleys  mentioned  in  said  or- 
dinance, to  the  end  that  they,  the  said  Serr* 
ite  Fathers  of  West  Chicago,  might  have  pri- 
vate rights  and  benefits  In  said  street  and  al- 
leys mentioned  In  said  ordinance  not  confer- 
red upon  the  general  public,  and  prejudicial 
to  the  rights  of  the  general  public.  In  viola- 
tion of  its  Statutory  and  constitutional  rights 
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In  said  portion  of  said  South  Troy  street,  and 
tbe  alleys  leading  thereto,  mentioned  In  said 
ordinance,  and  In  so  doing  authorized  and 
empowered  them,  the  said  Servlte  Fathers 
of  West  Chicago,  to  obstmct  said  portion  of 
said  South  Troy  street,  and  the  alleys  lead- 
ing thereto,  designated  by  said  ordinance,  by 
means  of  a  fence  placed  across  said  South 
Troy  street  at  the  south  line  of  Jackson  bou- 
levard on  the  north  and  a  fence  across  said 
street  at  the  north  line  of  West  Van  Buren 
street  on  the  south,  which  acts  and  doings 
of  said  dty  conndl  of  said  dty  of  Chicago 
were  not  and  are  not  within  the  powers  con- 
ferred upon  It  by  the  dedication  of  the  lands 
for  the  nses  and  purposes  for  which  they 
were  dedicated,  and  was  and  Is  in  violation 
of  the  law  of  the  land." 

The  petition  avers  that  since  the  passage 
of  said  ordinance  the  said  Servlte  Fathers 
hsfl  taken  t>os8ee8lon  of  said  portion  of  South 
Troy  street,  and  the  alleys  leading  thereto, 
and  is  exercising  acts  of  ownership,  posses- 
sion and  control  over  the  sam&  The  prayer 
of  the  petition  Is  in  the  following  words: 
"Therefore  your  petitioners  pray  a  writ  of 
mandamus,  under  the  seal  of  the  said  court, 
directed  to  the  city  of  Chicago  and  Fred  A. 
Basse,  as  mayor  thereof,  and  to  tbe  dty 
council  of  said  city  of  Chicago,  commanding 
them,  respectlvdy,  as  follows:  Commanding 
said  dty  of  Chicago,  and  Fred  A.  Busse.  may- 
or thereof,  and  the  dty  conndl  of  said  city 
of  Chicago,  to  forthwith  remove  the  obstruc- 
tions, the  fences  so  unlawfully  placed  across 
the  said  South  Troy  street  at  Jackson  boule- 
vard and  West  Van  Buren  street,  and  to 
throw  open  said  portion  of  said  South  Troy 
street,  and  the  alleys  leading  thereto,  to  pub- 
lic use  for  street  and  alley  purposes;  and 
that  such  open  and  unobstructed  use  by  the 
public  of  said  portion  of  South  Troy  street, 
and  of  the  said  alleys  mentioned  In  and  at- 
tempted to  be  vacated  In  and  by  said  ordi- 
nance, be  .enforced,  preserved,  and  main- 
tained openly,  freely,  and  without  any  on- 
lawful  obstruction  whatever  henceforth." 

We  have  set  out  in  full  from  the  record 
all  of  those  portions  of  the  petition  In  which 
any  reference  is  made  to  the  existence  of 
obstructions  in  the  street  in-  question.  A 
careful  reading  of  the  petition  will  show  that 
there  Is  no  affirmative  averment  therein  of 
the  existence  or  maintenance  of  any  obstruc- 
tions in  either  the  street  or  alleys  In  ques- 
tion. The  averment  that  the  Servlte  Fathers 
Is  In  possession  and  exercising  acts  of  own- 
ership over  the  street  and  alleys,  when  taken 
in  connection  with  the  reference  in  other  por- 
tions of  the  petition  to  fences,  would  Justify 
the  Inference  that  fences  bad  been  erected 
across  South  Troy  street;  but  this  fact  is 
ndt  averred  anywhere  in  tiie  petition. 

Mandamus  is  a  common-law  action,  and  the 
mles  of  pleading  applicable  to  such  actions 
generally  apply  to  this  action.    Silver  v.  Peo- 


ple, «5  HI.  2&1 ;  Dement  ▼.  Kokker,  128  111. 
174,  19  N.  E.  S3.  Under  the  practice  that 
has  prevailed  in  this  state  since  1872,  the 
petition  stands  as  the  declaration  In  other 
common-law  actions  (People  v.  Olann,  70  IlL 
232;  People  T.  Crabb,  156  111.  165,  40  N.  B. 
319),  and  must  show  by  specific  averments  a 
dear  right  to  the  writ  (People  v.  Crabb,  su- 
pra), and  distinctly  set  forth  all  material 
facts  on  which  the  petitioner  relies,  so  that 
the  same  may  be  admitted  or  traversed  (Ca- 
nal Tmstees  v.  People,  12  111.  248,  52  Am. 
Dec.  488;  People  ▼.  Olann,  supra).  The  cer- 
tainty required  is  described  as  that  which 
sets  out  the  facts  Issuably,  distinctly,  clearly, 
and  specifically.  13  Bucy.  of  PL  &  Pr.  674; 
Canal  Tmstees  v.  People,  supra;  Lavalle 
V.  Soucy,  96  m.  467.  The  Soncy  Case,  above 
cited,  was  a  mandamus  proceeding  com- 
menced by  petition  in  the  circuit  court  of 
St.  Clair  county,  stating  that  the  petitioner 
had  been  elected  supervisor  of  the  village  of 
Cahokla  Commons  and  qualified  as  such,  and 
averred  that  "Lavalle  had  held  that  ofllce, 
and  as  such  officer  had  possession  and  con- 
trol of  all  the  books,  papers,  and  moneys 
of  said  commons,"  and  that  the  respondent 
bad  refused  to  turn  over  the  possession  of 
such  books,  papers,  and  moneys  so  in  his 
possession  to  the  petitioner.  There  was  no 
direct  averment  In  the  petition  that  there 
were  any  books,  papers,  and  moneys  belong- 
ing to  the  said  commons.  That  fact  was 
only  stated  inferentlally.  This  court  held 
that  the  petition  was  not  sufllclent,  and  that 
the  demurrer  thereto  should  have  been  sus- 
tained. 

The  absence  of  any  spedflc  averment  in  the 
petition  in  the  case  at  bar  that  there  was 
any  obstruction  in  the  street  and  alleys  in 
question  Is  a  fatal  defect,  and  sufficient  to 
support  the  judgment  sustaining  the  demur- 
rer. Wlthont  reference  to  the  sufficiency  of 
the  petition  In  other  respects,  which  we  do 
not  pass  upon,  the  Judgment  of  the  court 
below  was  dsarly  right,  and  should  be  af- 
firmed, which  is  done. 

Judgment  affirmed. 


017  HI.  490> 
BARTLETT  et  al.  t.  FIRST  NAT.  BANK 
OF  CHICAGO. 

(Supreme  Court  of  Illinois.     Dea  21,  1910.) 

1.  BiLXB  ANO    Notes   (§   434*)— FoaoBn   td- 

DORSKMENTS     OF     DEATT  —  PATUENTS  —  IjA- 
BILITT. 

A  drawee  who  pays  a  draft  to  an  indoraer 
who  derives  title  through  a  prior  forged  indorse- 
ment may  recover  back  the  money  so  paid. 

[Ed.   Note.— For   other   cases,   see  Bills  and 
Notes,  Cent.  Dig.  {{  1268-1274;    Dec.  Dig.  | 

2.  Estoppel  (|  72*)— B<jtnTABLK  Bstoppix— 
Acts  Makiko  Irjubt  Possible— Iritooert 
Pasties. 

Where  one  of  two  innocent  persons  snffeis 
loss  by   the   wrongful  acts  of  a  third  person, 
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made  possible  by  the   negligence  of  the  other 
innocent  person,  the  latter  must  stand  the  loss. 
[Ed.    Note.— For  other   cases,    see   Estoppel, 
Cent  Dig.  i  188;   Dec.  Dig.  ^  72.»] 

3.  Pbincipai.  and   Agent   (8   159*)— Fobged 
Indobsementb  of  Dbait— Patmbnts— Lia- 

BIUTX. 

An  agent  engaged  in  purchasing  grain  for 
his  principal  drew  drafts  on  his  principal  to 
the  orders  of  third  persons,  and,  forcing  the 
indorsements,  converted  the  proceeds.  The  prin- 
cipal imew  that  Iiis  agent  drew  drafts  on  him 
with  which  to  obtain  money  from  banlcs  to  pay 
for  the  grain,  and  that  the  agent  persisted  in 
drawing  drafts  and  indorsing  them  in  the  names 
of  the  payees  after  he  had  been  forbidden  to  do 
so.  The  principal  did  not  inform  the  Iranks 
handling  the  drafts  of  the  fact  that  the  agent 
was  wrongfully  indorsing  the  drafts.  Held, 
that  the  loss  resulting  from  ttie  M!t  of  the  agent 
must  fall  on  the  principal,  and  not '  on  the 
banks  paying  the  drafts. 

[Ed.  Note. — For  other  cases,  see  Principal 
and   Agent,  Cent  Dig.  §§  599-613;    Deo.  Dig. 

4.  Biixs  AND  Notes  ({  381*)— Fobgbd   In- 
dobsementb  or  Dbaft  —  Payuknts  —  liiA- 

BlilTY. 

Where  an  agent  drew  drafts  on  his  princi- 
pal to  the  order  of  third  persons,  intending 
neither  that  such  persons  should  have  any  in- 
terest in  the  drafts  nor  that  the  drafts  should 
«ver  be  delivered  to  them,  nor  that  they  should 
indorse  them  to  receive  payment  therefor,  nor 
to  negotiate  the  same,  the  payees  were  not 
bona  fide  payees  but  fictitious  persons,  and 
the  drafts  were  in  law  payable  to  bearer  and 
were  transferable  by  delivery,  and,  on  their 
receipt  by  a  bank,  payment  could  be  enforced 
against  the  principal  without  claiming  through 
the  indorsements  made  by  the  agent. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  g  994;  Dec.  Dig.  |  381.*] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Municipal  Court  of 
Chicago;    Harry  Olson,  Judge. 

Action  by  William  H.  Bartlett  and  others 
against  the  First  National  Bank  of  Chicago. 
From  a  Judgment  of  the  Appellate  Court  af- 
firming a  Judgment  for  defendant,  plaintiSs 
appeal  pursuant  to  a  certificate  of  impor- 
tance.   AfiSrmed. 

George  P.  Merrick  (IjouIs  M.  Greeley,  of 
counsel),  for  appellants.  H.  K.  &  H.  T' 
Wheeler,  Custer  &  Cameron,  and  Timothy  k . 
Mullen,  for  appellee. 

HAND,  J.  This  was  an  action  In  assump- 
sit commenced  by  Bartlett,  Frazier  &  Car- 
rington  against  the  First  National  Bank  of 
Chicago,  In  the  municipal  court  of  Chicago, 
to  recover  the  amount  of  135  drafts  drawn 
by  the  appellants,  by  their  agent,  R.  L. 
Walsh,  upon  themselves,  to  the  order  of  per- 
sons residing  In  the  vicinity  of  Reddick,  In 
ICankakee  county,  during  the  year  1906,  and 
fraudulently  Indorsed  by  said  R.  L.  Walsh 
in  the  names  of  the  payees  named  In  said 
drafts  and  paid  to  R.  L.  Walsh  by  the  State 
Bank  ot  Reddick,  and  to  the  State  Bank  of 
Reddick  by  the  First  Nallonal  Bank  of  Chi- 
cago, and  to  the  First  National  Bank  of  Chi- 
cago by  the  appellants.    The  declaration  con- 


sisted of  the  common  counts,  and  the  general 
Issue  was  filed,  and  upon  a  trial  the  Jury  re- 
turned a  directed  verdict  In  favor  of  the  de- 
fendant, upon  which  the  court  rendered  judg- 
ment, after  overruling  a  motion  for  a  new 
trial.  In  favor  of  the  defendant  for  costs. 
Said  judgment  was  affirmed,  on  appeal,  by 
the  Appellate  Court  for  the  First  District, 
and,  said  court  having  granted  a  certificate 
of  Importance,  a  further  appeal  has  been 
prosecuted  to  this  court 

It  appears  from  the  record  that  Bartlett, 
Frazier  &  Carriugton  were  engaged  in  the 
buying  of  grain  In  the  city  of  Chicago  and  at 
numerous  places  in  the-  country ;  that  In  1904 
they  were  running  an  elevator  at  Reddick; 
that  R.  L.  Walsh  was  the  manager  of  the 
Reddick  elevator ;  that  be  bought  grain  from 
the  farmers  residing  In  that  vicinity,  and 
paid  them  for  their  grain  by  delivering  to 
them  drafts  drawn  upon  blanks  In  the  fol- 
lowing form,  which  were  furnished  R.  L. 
Walsh  by  Bartlett,  Frazier  &  Carriugton : 

"No.  . . .   Bartlett,  Frazier  &  Carriugton.  f 

"Pay  to  the  order  of 

Dollars  f or  . . .  bushels  ....  Lbs.  of 

Bartlett.  Frazier  ft  Carriugton, 

By Agent 

To   Bartlett   Frazier   ft   Carrington.   Chicago, 
Illinois." 

The  blanks  were  filled  up  by  R.  L.  Walsh 
with  the  farmers'  names,  the  amount  due 
them  for  grain,  and  the  kind  of  grain  pur- 
chased. The  drafts  were  cashed  by  the  State 
Bank  of  Reddick,  and  by  that  bank  forward- 
ed to  the  First  National  Bank  of  Chicago, 
and  by  that  bank  collected  of  Bartlett,  Fra- 
zier ft  Carrlngton.  In  the  year  1905,  to  ac- 
commodate the  farmers  and  to  meet  competi- 
tion, R.  L.  Walsh  would  fill  ont  the  drafts, 
as  above  indicated,  for  grain  and  pay  the 
farmers  for  their  grain  In  cash,  and  then, 
without  authority,  indorse  the  drafts  with 
the  farmers'  names  and  obtain  the  amounts 
of  the  drafts  from  Bartlett,  Frazier  ft  Car- 
rlngton by  putting  the  drafts  through  the 
banks.  There  Is  no  evidence  that  the  banks 
knew  R.  L.  Walsh  was  Indorsing  the  drafts 
without  authority  from  the  payees,  but  Bart- 
lett, Frazier  ft  Oarrington  must  soon  have  re- 
ceived notice  of  the  fact  that  R.  L.  Walsh 
was  Indorsing  the  drafts  In  the  names  of  the 
payees  and  without  authority,  as  on  Septem- 
ber 8,  1905,  they  wrote  R.  L.  Walsh  the  fol- 
lowing letter:  "Chicago,  Sept  8th,  1905.  Mr. 
R.  L.  Walsh,  Reddick,  Illlnolfl— Dear  Sir: 
Yours  of  the  7th  inst.  at  hand.  In  reference 
to  your  endorsing  the  farmer's  name,  we  do 
not  approve  of  this,  as  we  do  not  consider  It 
businesslike,  unless  you  have  direct,  written 
authority  from  the  farmer  to  do  so.  When 
you  want  to  draw  money  from  the  bank 
yourself  to  pay  currency  to  the  farmer,  make 
the  check  read,  'Pay  to  the  order  of  currency 
account,'  and  then  give  the  name  of  the 
farmer;   then  when  you  draw  the  money  at 


•For  other  cans  tee  same  topic  and  mcUod  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  &  Kep'r  Index« 

Digitized  by  VjVJVJV  IC 


hl) 


BARTLETT  r.  FIRST  NAT.  BANK. 


839 


tbe  bank,  endorse  yonr  name,  but  not  the 
farmer's  name,  on  the  back.  This  will  make 
our  records  here  show  plainly  to  whom  the 
money  should  be  charged,  and  under  our 
snrety  bond  we  will  be  protected  in  case  any 
of  our  agents  make  a  wrong  use  of  the 
money.  Very  truly  yours.  B.,  F.  &  Ow  Dic- 
tated by  H.  J.  P." 

On  the  same  day  apxtellants  wrote  the 
State  Bqjik  of  Reddlck,  which  had  been  in 
the  habit  of  cashing  grain  drafts  drawn  by 
R.  L.  Walsh,  the  following  letter:  "Bart- 
lett,  Frazler  &  Carrlngton,  Chicago,  "Sept  8, 

1905.  State  Bank  of  Reddlck,  Reddlck,  Il- 
linois— ^Dear  Sir:  In  future  will  you  kindly 
cash  drafts  drawn  on  us  which  read,  'Pay 
to  the  order  of  currency  account,'  (name  of 
farmer  to  be  Inserted.)  and  then  endorsed  on 
the  ba(&  by  Mr.  R.  L.  Walsh,  our  agent  at 
Reddlck,  and,  of  course,  signed  by  Mm? 
This  will  enable  Mr.  Walsh  to  draw  all  the 
currency  necessary  where  the  farmers  wish 
payment  In  currency,  and  at  the  same  time 
it  wiU  keep  our  records  straight  Yours  very 
truly.  B.,  F.  &  O.    Dictated  by  H.  J.  P." 

There  Is  nothing  in  the  record  up  to  this 
time  to  show  that  R.  L.  Walsh  had  been  guil- 
ty of  any  dishonesty  in  Indorsing  the  names 
of  the  payees  in  the  drafts.  In  the  month 
of  May,  1906,  there  was  a  shortage  in  the 
oats  which  should  have  been  ou  hand  in  the 
Reddick  elevator;  and  the  appellants  sent 
their  agent  at  ECankakee  to  Reddick  to  in- 
vestigate the  business  at  this  point,  and  R. 
In.  Walsh  seems  to  have  been  able  to  satis- 
fy the  appellants  that  he  was  honestly  con- 
ducting their  business,  although  it 'dearly 
appeared  he  had  disobeyed  their  instructlonB 
by  continuing  to  draw  drafts  to  the  order  of 
the  farmers  from  whom  he  bought  grain  and 
indorsing  them  in  their  names  without  au- 
thority from  the  farmers.  No  notice  of  the 
manner  in  which  R.  L.  Walsh  bad  been  con- 
ducting the  bnalnees  of  the  appellants  was 
given  to  tbe  State  Bank  of  Reddick  or  the 
First  National  Bank  of  Chicago,  but,  ap- 
parently so  soon  as  the  appellants  became 
satisfied  that  the  money  drawn  upon  said 
drafts  BO  indorsed  was  being  used  to  pay  for 
grain  which  they  were 'receiving,  they  seem 
to  have  become  satisfied  with  the  method  in 
which  R.  L.  Walsh  was  doing  their  business 
at  Reddl<ik,  as  on  May  29,  1906,  the  appel- 
lants wrote  R.  Ij.  Walsh  the  following  let- 
ter: "Bartlett,  Fraaier  &  Carrlngton,  West- 
em   Union   Building.     Chicago,    May   29th, 

1906.  Mr.  R.  L.  Walsh,  Reddick,  IlUnois— 
Dear  Sir:  Your  favor  of  the  28th  Inst  at 
hand  in  reference  to  the  manner  In  which 
yoo  have  conducted  our  business  at  Red- 
dlck. As  we  have  written  yon  before,  we 
think  you  have  be«n  rather  carelees  in  the 
manner  in  which  you  have  written  checks. 
It  Is  a  very  bad  habit  to  write  your  currency 
checks  or  large  checks  to  your  own  order. 
To  speak  plainly,  it  puts  It  In  a  man's  power 
to  use  them  if  he  wishes  to  do  so,  and  where 
there  is  an  opportunity  the  temptation,  of 


course.  Is  much  greater,  you  must  remember. 
We  have  had  one  or  two  other  agents  who 
have  gone  wrong  in  the  last  five  or  six:  years 
and  generally  in  «ome  such  manner.  We  felt 
that  an  investigation  would  be  a  good  thing, 
and  you  certainly  must  feel  a  good  deal  bet- 
ter that  one  has  been  made  and  that  every- 
thing, as  far  as  the  writer  knows,  has  turned 
out  to  show  that  you  have  been  perfectly 
honest  In  your  management  of  the  affairs. 
We  have  a  few  other  agents  who  sometimes 
advance  money  to  farmers,  but  they  always 
make  the  note  to  themselves,  and  when  the 
money  is  returned  insist  on  the  farmer  giv- 
ing blm  a  check  payable  to  his  own  order,  so 
as  to  keep  their  own  personal  affairs  and 
funds  entirely  separate  from  the  funds  of 
the  firm.  You  speak  about  the  grain  short- 
ages, which  certainly  were  entirely  too  large, 
but  we  trust  you  have  taken  such  precaution 
now  that  no  such  large  shortage  will  occur 
again.  We  trust  you  will  continue  to  do  the 
largest  business  at  Reddick.  Very  trul^- 
yours,  B.,  F.  &  0.    Dictated  by  H.  J.  Patten." 

In  November,  1906,  It  was  discovered  by 
the  appellants  that  R.  L.  Walsh,  by  means  of 
Issuing  drafts  without  receiving  any  grain 
therefor  and  indorsing  them  In  tbe  names 
of  the  payees  and  procuring  tbe  cash  thereon 
from  the  State  Bank  of  Reddlck  and  passing 
them  through  the  First  National  Bank  of 
Chicago,  had  obtained  some  $12,500  in  cash, 
which  he  bad  converted  to  his  own  use. 

Tbe  appellants  base  their  claim  of  liabili- 
ty -alnst  the  First  National  Bank  of  Chica- 
go upon  tbe  contention  that  tbe  indorsements 
of  the  names  of  tbe  farmer  payees  upon  the 
drafts  by  R.  Ia  Walsh  were  forgeries,  and 
that  when  those  drafts  were  presented  by 
the  First  National  Bank  of  Chicago  to  the 
appellants  for  payment,  the  First  National 
Bank  of  Chicago  guaranteed  such  indorse- 
ments to  be  true  and  genuine,  and,  as  the 
amounts  thereof  were  paid  to  the  First  Na- 
tional Bank  of  Chicago  by  the  appellants  in 
consequence  of  said  forged  and  fraudulent 
indorsements,  the  appellants  are  entitled  to 
recover  from  the  First  National  Bank  of 
Chicago,  the  amounts  paid  to  said  bank  by 
them  upon  said  drafts.  It  is  undoubtedly 
the  general  rule  that,  when  a  drawee  pays  a 
draft  to  an  Indorser  who  derives  title  to  the 
draft  through  a  prior  forged  Indorsement,  he 
may  recover  back  the  money  so  paid.  First 
Nat  Bank  v.  Northwestern  Nat.  Bank.  152 
111.  296,  38  N.  B.  739,  26  U  R.  A.  289,  43  Am. 
St  Rep.  247.  We  think,  however,  the  un- 
disputed evidence  in  this  record  shows  that 
the  negligence  of  the  appellants  was  so  gross 
that  they  ought  not  as  a  matter  of  law  to  be 
permitted  to  recover  from  the  First  National 
Bank  of  Chicago  the  amounts  of  the  drafts 
upon  which  the  names  of  the  fanner  payees 
were  forged  by  R.  L.  Walsh,  wtio  was  the 
agent  of  the  appellants.  The  appellants 
knew  their  agent,  R.  L.  Waledi,  was  drawing 
drafts  against  them  with  which  to  obtain 
money  from   the   banks   to   pay   for  grain 
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-which  he  waa  bnylnsr  upon  their  account,  and 
that  Walsh  was  wrongfully  indorsing  the 
names  of  the  payees  In  whose  favor  said 
drafts  were  drawn  upon  said  drafts.  They 
kaew  that  Walsh  was  short  npon  grain 
which  he  had  purchased  for  them,  and  they 
also  knew  that  Walsh  persisted  in  drawing 
drafts  and  indorsing  them  in  the  names  of 
the  payees  after  they  had  forbidden  him  to 
do  so.  While  in  possession  of  this  Informa- 
tion they  retained  him  in  their  employ,  and 
permitted  him  to  continue  drawing  and  in- 
dorsing said  drafts  without  Informing  the 
banks  who  were  handling  such,  drafts  of  the 
fact  that  Walsh  was  wrongfully  lndorsir<!; 
those  drafts. 

When  one  of  two  Innocent  parties  suffers 
loss  by  reason  of  the  wrongful  act  or  acts  of 
a  third  party,  the  rule  is  almost  universal 
that  the  party  who  has  made  it  possible,  by 
reason  of  his  negligence,  for  the  third  party 
to  commit  the  wrong  must  stand  the  loss. 
In  this  case,  If  the  appellants  bad  notified 
the  banks  who  were  handling  said  drafts 
that  R.  L.  Walsh  was  forging  the  names  of 
the  farmer  payees  in  order  to  get  the  mon- 
ey on  the  said  drafts  from  the  banks,  the 
loss  which  was  sustained  by  the  passing  of 
said  drafts  would  never  have  occurred.  This 
they  did  not  do,  but  remained  quiet  so  long 
as  they  thought  they  were  getting  the  bene- 
fit of  the  money  that  was  paid  on  said 
drafts,  and  only  complained  when  they  learn- 
ed that  their  agent,  Walsh,  was  taking  ad- 
vantage of  the  position  in  which  they  had 
placed  him  by  his  appointment  as  th^ 
agent,  with  authority  to  draw  drafts,  by 
drawing  drafts  to  farmers  who  had  not  de- 
livered grain,  and  indorsing  the  names  of 
such  farmer  payees  upon  the  drafts  and 
drawing  the  money  from  the  banks  thereon 
and  appropriating  the  same  to  hl&  own  use. 
We  think  it  clear,  if  the  appellants  enjoyed 
the  benefits  which  accrued  to  them  from  the 
business  done  by  Walsh  so  lobg  as  it  was 
done  honestly,  that,  when  Walsh  became  dis- 
honest and  appropriated  the  money  which 
he  drew  by  reason  of  forged  Indorsements, 
they  should  suffer  the  loss  which  followed 
his  rascality,  and  not  be  permitted  to  unload 
«uch  loss  upon  the  banks  that  innocently 
handled  said  drafts. 

The  drafts  drawn  by  R.  I*  Walsh  in  the 
name  of  the  am)ellants  against  themselves 
were  all  made  payable  to  some  person  who 
resided  near  Reddick,  or  bearer,  and  in  the 
sense  that  there  were  such  individuals  as 
payees  the  payees  named  In  the  drafts  were 
not  fictitious  persons.  At  the  time,  how- 
ever, Walsh  drew  said  drafts,  he  did  not  In- 
tend that  the  persons  whose  names  he  In- 
serted as  payees  in  said  drafts  should  have 
any  Interest  In  said  drafts,  or  that  said 
drafts  ehonld  ever  be  delivered  to  said  pay- 


ees, or  that  said  payees  should  indorse  said 
drafts  In  order  to  receive  payment  therefor 
or  for  the  purpose  of  negotiating  the  same. 
In  the  eye  of  the  law,  therefore,  the  payees 
named  in  said  drafts  were  not  bona  fide 
payees,  but  mere  fictitious  persons.  Said 
drafts  were  therefore,  in  law,  payable  to 
bearer,  and  were  transferable,  therefore,  by 
delivery,  and  upon  their  receipt  by  the  appel- 
lee payment  thereof  could  be  enforced  against 
the  appellants  by  the  First  National  Bank  of 
Chicago  without  claiming  through  the  said 
forged  'indorsements,  but  as  the  holders  of 
negotiable  paper  made  payable  to  bearer. 
In  PhinipB  V.  Mercantile  Nat  Bank,  140  N. 
Y.  666,  85  N.  m  982,  23  Ia  B.  A.  6S4  S7  Am. 
St  Bep.  590,  the  cashier  of  the  Sumpter 
Bank  drew  drafts  In  Its  name  against  the 
Mercantile  Bank  to  the  order  of  varloos 
persons  with  whom  the  Snmpter  Bank  did 
business.  He  then  Indorsed  the  drafts  in 
the  names  of  the  payees  to  the  order  of  cer- 
tain stockbrokers,  who  collected  them  from 
the  Mercantile  Bank.  It  was  held  that  the 
payees  named  in  the  drafts  were  in  law  fictl- 
tlons  persons,  and  the  drafts,  In  legal  effect 
were  payable  to  bearer.  In  Snyder  t.  Com 
Exchange  Nat  Bank,  221  Pa.  680,  70  AtL 
876,  128  Am.  St  Bep.  780,  Snyder  was  a  de- 
positor In  the  bank,  and  sued  to  recover  the 
amount  of  certain  che<&8  alleged  to  have 
been  wrongfully  paid  and  charged  to  his  ac- 
count The  chet^s  were  drawn  by  a  derk 
employed  by  the  plaintiff  to  the  order  of 
one  Charles  Niemann.  The  clerk  then  In- 
dorsed the  name  "Niemann"  npon  the  checks, 
and  delivered  them  to  B.  M.  Miner  ds  Co., 
bucket  shop  men.  The  name  Charles  Nie- 
mann was  used  by  the  derk  as  that  of  a 
flctidons  person.  The  court  said:  "rrhe  In- 
tent of  the  drawer  of  the  check  In  Inserting 
the  name  of  the  payee  Is  the  sole  test  of 
whether  the  payee  is  a  flctltlonB  person,  and 
the  intoit  of  the  drawer  of  these  checks,  as 
attorney  for  the  appellant,  most  as  Jnst 
stated,  be  regarded,  as  against  the  bank  upon 
which  they  were  drawn,  as  the  intent  of  the 
appellant  himself."  The  First  National 
Bank  did  not  therefore,  make  out  its  title 
to  said  drafts  through  a  forged  Indorsement 
and  appellants  could  not  therefore,  recover 
back  the  money  paid  to  the  bank  on  said 
drafts. 

Numerous  other  grounds  are  urged  In 
support  of  the  Judgments  of  the  trial  and 
appellate  courts,  but  the  two  grounds  here- 
in considered  are  so  conclusive  against  the 
right  of  the  appellants  to  recover,  npon  the 
undisputed  evidence,  that  we  do  not  think  It 
necessary  to  consider  the  other  grounds  nrged 
In  the  briefs. 

The  Judgment  of  the  Appellate  Oourt  will 
be  affirmed. 

Jadgment  affirmed. 
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MMKE&  T.  MBYIOL 

(Supreme  Court  of  UUnoia.    Dec.  21,  1910.) 

1.  DbRDB  (8  19*>— OUTOBIXAXIOII— Faxlubx  of 
COK  SIOKBATIOJR . 

A  deed  made  in  consideration  of  the  sup- 
port of  tlie  grantotB  for  life  trill  only  be  set 
aside  ia  equity  where  there  has  been  an  entire 
failure  or  refusal  to  perform  the  agreement,  or 
at  least  such  a  substantial  failure  to  perform 
as  will  render  the  performance  of  the  rest  a 
thing  different  from  what  Ma  contracted  for, 
and  a  slight  or  partial  neglect  to  obaerve  some 
of  the  terms  of  the  agreement  does  sot  justify 
a  rescission. 


[Ed.  Note.— For  other 
Dig.  {  19.*] 


cases,  see  Deeds,  Dec. 


2.  Appeai.  ahd  £:bbob  (|  747*)— Qubstiowb 
BxriBWABL.E— Cboss-Ebbobs. 

Where  appellee  does  not  assign  cross-errors 
aasailing  findings  against  him,  the  question  of 
the  correctness  of  the  findings  is  not  reviewable 
on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent,  Dig.  {  3063;   Dec.  Dig.  f  747.»] 

&  Dkkds  (I  210*)— Canceuation  —  Fah-dbk 

OF    CONSIOEBATIOK — ETVIDEKCE. 

In  a  suit  by  a  parent  to  set  aside  a  deed 
to  a  son,  made  in  oonaideration  of  the  support 
of  the  iwrent  by  the  son,  evidence  held  to  show 
a  substantial  compliance  with  Ona  agreement, 
depriving  the  parent  of  the  right  to  reuef. 

[Bd.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  H  635,  6S6;    Dec.  Dig.  \  210.*] 

Appeal  from  Circuit  Court,  Vermilion 
Ooimty;  W.  B.  Scholfleld,  Judge. 

^ult  bj  Israel  S.  Meyer  against  Harry  E. 
Meyer.  From  a  decree  for  plaintiff,  defend- 
ant appeals.    Reversed  and  remanded. 

O.  W.  Salmans,  for  appellant  Charles  O. 
Taylor,  for  app^ee. 

OOOKE,  J.  This  to  a  bin  In  chancery  filed 
May  6,  1908,  in  the  circuit  court  of  Ver- 
milion county,  by  Israel  S.  Meyer,  the  ap- 
pellee, to  set  aside  a  certain  deed  of  convey- 
ance made  to  his  son,  Harry  E.  Meyer,  the 
appellant,  on  October  3,  1805.  The  Instru- 
ment sought  to  be  set  aside  was  a  voluntary 
conveyance,  in  the  form  of  a  contract,  made 
by  appellee,  who  was  then  75  years  of  age, 
with  the  appellant,  his  son,  by  which  he  con- 
veyed to  the  appellant  his  farm  of  145  acres 
and  certain  personal  property  thereon;  the 
consideration  being  that  the  son  should  care 
for  the  grantor  and  his  wife,  Sophia  Meyer, 
and  should  support,  maintain,  and  furnish 
them  with  the  necessaries  of  life,  and  pro- 
vide a  home  for  them  In  the  homestead  then 
upon  the  premises  for  and  during  their  nat- 
ural lives  and  the  life  of  the  survivor  of 
them,  and  that  he  should  pay  all  the  legal 
Indebtedness  of  the  grantor  then  existing 
except  security  debts,  and  that  at  the  death 
of  the  survivor  of  his  parents  he  should  pay 
to  Bmce  A.  Meyer,  son  of  the  grantor,  the 
sum  of  $2S0,  without  interest,  and  $250, 
without  Interest,  to  Annie  L.  Ray,  a  daugh- 
ter of  the  grantor.    The  Instrument  also  pro- 


vided that  the  appellant  should  not  sell  the 
real  estate  conveyed,  or  any  part  thereof, 
tmtil  the  death  of  the  grantor  and  his  wife, 
and  also  In  case  that  appellant  should  fail 
to  keep  the  covenants  and  agreements  as- 
sumed by  him,  or  any  part  of  the  same,  dur- 
ing the  lifetime  of  the  grantor  or  the  said 
Sophia  Meyer,  then  the  conveyance  should 
be  forfeited  by  appellant  and  become  of  no 
effect  This  Instrument  was  drawn  and  ex- 
ecuted by  Israel  S.  Meyer  without  the  knowl- 
edge of  appellant  and  the  first  knowledge 
appellant  had  of  the  Iptention  of  bis  father 
to  make  such  a  conveyance  and  his  desire 
to  enter  into  such  contract  was  when  hto 
father  presented  the  instrument  to  him  for 
hto  signature.  Appellant  was  reluctant 
about  accepting  the  conveyance  and  enter- 
ing Into  the  contract  but  was  prevailed  up- 
on by  hto  father  to  do  so,  and  thereupon 
took  possession  of  the  real  estate  and  the 
personal  property  so  conveyed.  At  that  time 
the  mother  was  58  years  of  age,  and  the 
family  consisted  only  of  herself,  appellee, 
and  appellant  About  10  years  later  appel- 
lant married;  In  the  spring  of  1007  Sophto 
Meyer  was  takm  sick,  and  she-  died  In  Au- 
gust of  that  year.  A  few  days  before  her 
death  appellee  filed  a  bill  in  the  circuit  court 
of  Vermilion  county  to  set  aside  thto  samfe 
instrument  but  that  bill  was  dismissed  for 
want  of  prosecution.  By  the  present  bill 
appellee  sets  up  the  execution  of  the  instru- 
ment and  the  diellvery  of  the  property  to 
hto  son,  and  alleges  that  appellant  has  not 
compiled  with  hto  part  of  the  contract;  that 
he  had  not  fumtohed  appellee  and  hto  wife 
a  suitable  and  proper  home,  and  had  not 
properly  maintained  them  and  furnished 
them  with  the  necessaries  of  life  during 
the  lifetime  of  Sophto  Meyer,  and  had  not 
since  the  death  of  Sophia  Meyer  furnished 
him  with  a  suitable  home  and  the  neces- 
saries of  life,  but  that  on  the  contrary,  ap- 
pellant had  treated  Sophto  Meyer  unkindly 
during  her  lifetime,  and  did  not  at  all  times 
furnish  her  with  the  comforts  of  a  home; 
that  during  the  Joint  lives  of  himself  and 
wife  the  appellant  had  frequently  treated 
them  both  with  unkindness;  and  that  since 
the  death  of  Sophia  Meyer  appellee  had  fre- 
quently been  left  without  sufficient  clothing, 
bedding,  and  food.  The  bill  further  alleged 
that  the  wife  of  appellant  had  treated  ap- 
pellee and  his  wife  with  dtorespect  and  un- 
kindness, and  that  both  appellant  and  hto 
wife  had  failed  to  treat  appellee  with  kind- 
ness and  furnish  him  with  a  comfortable  and 
pleasant  home,  and  were  neglectful  of  hto 
pleasure  and  comfort  By  an  amendment  to 
the  bill  appellee  set  up  that  the  appellant 
had  sold  portions  of  the  real  estate  In  vio- 
lation of  the  contract  Appellant  answered, 
denying  all  the  allegations  of  the  bUl  In  re- 
spect to  his  neglect  of  hto  parents  and  hto 
failure  to  comply 'With  hto  part  of  the  con- 


•For  other 
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tract  The  cause  was  referred  to  tbe  master 
In  chancery  to  take  tbe  proofs  and  report  tbe 
same,  together  with  his  conclusions.  The 
master  reported,  finding  all  the  allegations 
of  tbe  bill  in  reference  to  the  treatment  of 
appellee  and  his  wife  by  appellant  had  been 
proven  except  that  in  reference  to  tbe  in- 
sufficiency of  the  bedding  furnished,  and 
recommended  that  a  decree  be  entered  set- 
ting aside  and  declaring  void  the  deed  in 
question  and  reinvesting  the  complainant 
with  title  to  the  premises.  The  court  over- 
ruled appellant's  esceptiops  to  the  master's 
report,  and  entered  a  decree  in  accordance 
therewith.  From  this  decree  appellant  has 
brought  the  case  by  appeal  to  this  court 

The  only  matter  presented  by  this  record 
for  review  is  the  question  of  fact  whether 
appellant  has  failed  to  comply  with  bis  part 
of  the  contract  Appellee  testified  in  bis  own 
behalf,  and  from  his  testimony  it  appears 
that  he  lias  lived  continually  with  his  son 
from  the  time  the  contract  or  deed  was  made 
until  the  time  of  tbe  bearing,  and  at  that 
time  was  still  living  with  appellant,  and  was 
being  supported  by  him.  He  admitted  that 
up  until  the  time  his  son  was  married  bis 
treatment  of  him  and  bis  wife  bad  been 
everything  that  could  be  desired,  and  that 
be  had  often  boasted  that  appellant  was  the 
best  boy  in  the  state  of  Illinois,  and  that 
even  since  the  time  of  his  marriage  the  ap- 
pellant had  never  spoken  an  unkind  word  to 
him.  The  ill  treatment  he  complained  of 
was  that  the  wife  of  appellant  did  not  wait 
upon  him  properly  when  tbe  family  were 
seated  at  the  table,  and  did  not  hand  food 
to  him  as  she  did  to  her  husband,  and  that 
lie  was  left  to  rely  upon  his  son  to  wait  up- 
on Um  or  to  help  himself;  that  on  one  occa- 
sion he  was  taken  sick  and  his  son  tele- 
phoned for  tbe  doctor ;  that,  when  the  doctor 
arrived,  he  made  an  examination  of  appel- 
lee and  held  a  conversation  with  the  son,  of 
which  appellee  heard  but  a  part,  and  left 
some  medicine  to  be  administered  to  bim; 
that  appellant  afterwards  went  to  his  room 
upstairs,  together  with  lUs  wife,  where  they 
retired  for  the  night,  .leaving  appellee  to  take 
tbe  medicine  himself.  He  testified  that  he 
did  take  the  medicine  as  directed,  and  by 
morning  bad  practically  recovered  from  the 
illness;  that  on  another  occasion  he  was  tak- 
en ill  in  the  night  and  suffered  great  incon- 
venioice,  but  admitted  that  he  did  not  in- 
form either  his  son  or  his  wife  of  the  ill- 
ness, and  that  they  did  not  know  of  it;  that 
in  tbe  morning  be  walked  to  tbe  office  of 
his  physician,  secured  some  medicine  for  his 
ailment,  and  soon  recovered;  that  appellant 
and  his  wife  did  not  furnish  him  with  suffl- 
dent  bedclothing  to  keep  him  warm,  and 
that  on  one  occasion  when  he  was  sick  it 
became  necessary  for  bim  to  get  up  in  tbe 
night  and  procure  fuel  to  replenish  his  fire; 
that  ai^ellant  did  not  furnish  him  with  suffi- 
cient wearing  apparel,  and  that  the  wife  of 
appellant    did    not    wash   his    clothing    as 


promptly  as  he  thought  it  should  be  done; 
and  that  on  one  occasion,  upon  returning 
from  a  visit  to  the  city  of  New  York,  he  ar- 
rived at  Danville  Junction,  in  Vermilion 
county,  and,  having  no  money  left,  was  com- 
pelled to  walk  from  there  (12  miles)  to  tbe 
home  of  bis  son.  As  to  tbe  matter  of  the  bed- 
clothing,  the  master  found  against  appellee, 
and  held  that  contention  was  not  supported 
by  tbe  evidence. 

Am>ellee  further  testified  that  daring  the 
last  illness  of  his  wife  the  appellant  and  bis 
wife  both  neglected  her  and  failed  to  give 
her  proper  attention;  that  she  was  allowed 
to  remain  upon  her  sick  bed  in  an  unclean 
condition,  and  without  proper  food  and  at- 
tention. Eixcept  as  to  the  treatment  of  Soph- 
ia M^er  by  appellant  and  bis  wife,  appel- 
lee was  not  supported  by  the  testimony  of 
any  other  witness.  Tbe  daughter,  Annie, 
was  married  and  resided  in  the  city  of  Chi- 
cago. Upon  receipt  of  a  telegram  from  ap- 
pellant that  her  mother  was  very  111,  she 
went  to  his  home,  in  Yermilion  county,  and 
testifies  that  she  found  her  mother  in  a  very 
unclean  condition,  and  that  she  was  not  re- 
ceiving any  attention  from  either  appellant 
or  his  wife.  In  this  Mrs.  Ray  is  supported 
by  the  testimony  of  one  neighbor  woman 
and  to  some  extent  by  the  attending  physi- 
cian, who  testified  that  Mrs.  Meyer,  for 
about  a  week  prior  to  the  arrival  of  Mrs. 
Ray,  had  not  been  kept  in  as  cleanly  a  con- 
dition as  she  could  have  been.  The  doctor, 
however,  testified  that  appellant  did  every- 
thing for  his  mother  that  he  could,  and  was 
only  prevented  from  doing  more  by  reason  of 
lack  of  knowledge  and  experience.  In  addi- 
tion to  the  condition  alleged  to  have  existed 
during  the  last  Ulness  of  Mrs.  Meyer,  ap- 
pellee testified  that  on  a  number  of  occasions 
appellant  and  his  wife  had  left  the  old  peo- 
ple on  Sundays,  and  bad  remained  away  all 
day  without  leaving  proper  or  sufficient  food 
for  them.  On  the  other  band,  a  large  num- 
ber of  the  neighbors  and  acquaintances  of 
Israel  S.  Meyer  and  bis  son  testified  that 
during  the  whole  time,  from  the  execution  of 
the  contract  in  question  until  the  time  of 
the  hearing,  they  had  visited  frequently  at 
the  home  of  appellant  and  appellee  and  had 
observed  the  conduct  of  appellant  and  his 
wife  toward  appellee  and  his  wife  and  their 
treatment  of  them,  and  without  exoeptloB 
they  testified  that  appellant  and  his  wife  had 
treated  the  old  folks  with  the  utmost  kind- 
ness and  consideration,  and  that  there  ap- 
parently existed  between  them  a  high  degree 
of  good  will  and  affection.  It  was  shown 
that  as  soon  as  Mrs.  Meyer  was  taken  side 
in  tbe  spring  of  1907,  her  son  summoned  a 
physician,  and  from  tliat  time  until  her 
death  she  was  constantly  under  medical  care; 
that  prior  to  the  time  he  sent  for  his  tiatae 
Mrs.  Ray,  he,  together  with  the  physician, 
had  attempted  to  secure  the  services  ot  a 
nurse  for  his  mother;  that  immediately  aft- 
er Mrs.  Bay's  arrival  a  trained  nurse  was 
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secnred  and  took  charge  of  Mrs.  Meyer  for  a 
period  of  several  weeks,  until  she  was  dls- 
chaiged  b7  Israel  S.  Meyer;  that  thereafter 
a  neighbor  girl  was  employed  to  assist  In 
taking  care  of  the  mother,  and  after  a  short 
time  the  mother  was  removed  to  a  hospital, 
where  she  remained  until  she  had  recovered 
somewhat  of  her  Illness  and  desired  to  be 
taken  home.  Upon  her  removal  to  her  home 
the  services  of  another  nurse  were  procured 
by  appellant,  and  that  nurse  remained  In 
attendance  upon  her  until  the  date  of  her 
death. 

It  is  not  claimed  or  testified  to  by  any 
witness  that  during  the  time  from  the  em- 
ployment of  the  first  nurse  until  the  death 
of  Mrs.  Meyer  she  did  not  receive  the  best 
possible  care  and  attention.  Many  neigh- 
bors testified  ttiat  Mrs.  Meyer  told  them, 
during  her  last  Illness,  of  her  deep  affection 
for  the  wife  of  her  son,  and  that  she  always 
referred  to  her  and  addressed  her  in  affec- 
tionate and  endearing  terms,  and  frequently 
expressed  her  appreciation  of  what  she  and 
her  son  had  done  for  her.  One  of  appellee's 
witnesses,  a  neighbor  woman,  who  was  call- 
ed to  testify  to  Mrs.  Meyer's  condition  and 
the  care  given  her  during  her  last  sickness 
and  prior  to  the  time  any  nurse  was  employ- 
ed, testified  that  she  visited  there  during 
that  time,  and  that  Mrs.  Meyer  had  good 
care  and  was  kept  as  clean  as  could  be  ex- 
pected, that  she  never  saw  her  mistreated, 
and  that  appellant  was  always  attentive  to 
her  and  solicitous  of  her  health  and  welfare. 

The  evidence  tends  to  prove  that,  before 
the  appellee  filed  his  former  bill  to  set  ai^de 
this  deed,  he  went  to  the  residence  of  a  neigh- 
bor to  telephone  to  his  attorney  in  Danville, 
at  which  time  he  explained  to  this  neigh- 
bor that  his  son  had  done  nothing  to  offend 
or  displease  him,  but  that  he  had  been  a 
good  boy.  After  the  bill  had  been  filed  he 
told  another  friend — a  neighbor — that  he  had 
started  to  do  something  that  he  did  not 
know  was  exactly  right ;  that  he  had  under- 
taken to  set  aside  the  deed  he  had  made  his 
son  about  12  years  before;  that  he  did  not 
Uke  bis  son's  wife,  and  that  his  daughter  and 
his  other  son  wanted  him  to  do  this,  but 
he  did  not  think  he  would  pay  any  attention 
to  it,  but  would  Just  let  it  go,  as  upon  re- 
flection he  did  not  think  it  was  right  This 
neighbor  then  asked  him  if  his  son  had  been 
mean  to  him  and  mistreated  him,  and  he 
said  he  had  not,  and  that  a  better  boy  than 
Harry  had  never  lived.  The  appellant  tes- 
tified that  his  father  told  him,  after  he  bad 
filed  the  former  bill,  he  wanted  to  drop  the 
matter,  and  that  he  would  make  a  visit  to 
<Wahoma  and  allow  the  matter  to  go  by  de- 
fault, and  that  upon  his  father's  request  he 
furnished  him  with  *-he  necessary  money. 
The  trip  to  Oklahonva  was  made  and  ttie 
bill  dismissed.  While  there  Is  no  direct 
proof  that  she  attempted  to  influence  her 


father  In  this  matter,  It  is  significant  that 
the  principal  testimony,  aside  from  that  giv- 
en by  the  appellee  and  relied  upon  to  sustain 
the  bill,  is  that  of  Mrs.  Ray,  who  is  de- 
scribed by  one  of  the  neighbors  as  doing 
nothing  while  she  was  visiting  her  mother 
during  her  last  sickness  except  to  make 
trouble.  The  only  disinterested  witness  who 
testified  to  any  substantial  matters  in  6Ui>- 
port  of  the  allegations  of  the  bill  was  Mrs. 
Bennett,  and  she  is  contradicted  by  the  tes- 
timony of  all  the  other  friends  and  neigh- 
bors who  were  called  as  witnesses. 

From  a  fair  consideration  of  aU  the  testi- 
mony, it  is  apparent  that  appellant  had  sub- 
stantially and  fairly  complied  with  his  con- 
tract ISven  were  this  not  so  and  be  had 
failed  in  some  small  particular  to  treat  his 
parents  as  he  should  have  treated  them  un- 
der his  contract,  the  court  would  not  be  war- 
ranted in  setting  the  deed  aside  and  wholly 
depriving  appellant  of  all  the  fruits  of  his 
labor  on  that  account  "A  slight  or  partial 
neglect  on  the  part  of  one  of  the  contracting 
parties  to  observe  some  of  the  terms  or  con- 
ditions of  the  contract  will  not  Justify  the 
other  party  in  abandoning  or  rescinding  the 
same.  A  deed  or  contract  made  in  consider- 
ation of  the  support  of  the  grantors  will  only 
be  set  aside  In  equity  where  there  has  been 
an  entire  failure  or  refusal  to  perform  the 
agreement,  or  at  least  such  a  substantial 
failure  to  perform  the  contract  in  respect 
to  material  matters  as  would  render  the  per- 
formance of  the  rest  a  thing  different  from 
what  was  contracted."  Plttenger  v.  Pltten- 
ger,  20S  HI.  682,  70  N.  B.  699. 

Appellee  contends  that  by  the  sale  of  tim- 
ber and  gravel  appellant  so  violated  the 
terms  of  the  contract  that  appellee  is  entitled 
to  have  the  conveyance  set  aside.  The  mas- 
ter specifically  found  against  appellee  In  this 
contention,  and  appellee  neither  objected 
nor  excepted  to  this  finding.  The  decree 
was  in  conformity  with  the  findings  of  the 
master.  No  cross-errors  are  assigned,  so 
that  question  has  not  been  preserved  for 
review.  The  testimony  shows  that  the  tim- 
ber and  gravel  were  sold  with  the  full  knowl- 
edge and  consent  of  appellee,  and  that  he 
even  assisted  in  the  removal  of  that  which 
was  sold  and  received  a  part  of  the  money 
paid  for  it 

It  is  apparent  from  the  evidence  here  pre- 
sented that  appellant  has  up  to  the  time  of 
the  filing  of  the  bill  herein  substantially 
complied  with  his  contract  The  court  erred 
In  overruling  appellant's  exceptions  to  the 
master's  report  and  in  decreeing  the  relief 
prayed  for  by  the  bill. 

The  decree  of  the  circuit  court  is  reversed 
and  the  cause  is  remanded  to  that  court 
with  directions  to  sustain  the  exceptions  to 
the  master's  report  and  to  dismiss  the  bill 
for  want  of  equity. 

Beversed  and  remanded,  with  directions. 
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THOUAS  T.  THOMAS  et  aL 
(Snpieme  Ckiurt  of  lUinois.    Dec.  21,  1910.) 

1.  WUXS  (I  634*)— CONBTBUCTION— DBVI8I  TO 

(3LABS— Appucatiok  of  Rule. 

The  rule  that,  where  a  devise  ia  to  a  claaa, 
none  will  be  permitted  to  take  except  such  as 
are  in  esse  at  the  time  of  distribution,  and 
more  especially  where  the  only  words  in  the  will 
importing  the  gift  are  those  employed  to  denote 
the  time  of  division,  applies  generally  to  those 
cases  where  the  postponement  of  the  period  of 
distribution  ia  for  reasons  personal  to  the  dev- 
isee, or  where  the  language  clearly  indicates 
an  intention  that  the  remainder  is  to  vest  only 
in  auch  members  of  the  claaa  as  aarvive  the 
period   of   diatribution. 

lEd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  1502;  Dec  Dig.  f  634.*] 

2.  Wnxs  (J  634*)— Vested  ob  Cowtiwgent 
Reuaindebb. 

Where  the  enjoyment  of  an  estate  for  the 
period  of  distribution  is  postpoiied  for  the 
convenience  of  the  fund,  and  not  for  reasons 
I)ersonal  to  the  dAviaee,  the  remainder  is  vested : 
and  this  notwithstanding  the  poaaibility  of 
after-bom  children  coming  into  the  class. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  148&-1510;    rtec.  Dig.  |  634.*] 

3.  Wills  (g  034*)— Constbhotion— Rights  of 

RjBKAINDEBXEIT. 

Testator  devised  certain  de8cril>ed  land  to 
his  daughter  for  life,  and  at  her  death  to  be 
divided  among  her  -children  in  fee,  share  and 
share  alike,  making  the  devise  subject  to  the 
payment  of  an  annuity  to  testator's  wife  for 
life,  etc.  The  daughter  had  three  children  liv- 
ing at  the  death  of  testator,  but  one  of  the 
daughters  died  intestate  before  the  death  of 
her  mother,  leaving  complainant,  her  father, 
her  mother  and  two  brothers  aa  her  heirs. 
Held,  that  the  remainder  vested  in  the  daugh- 
ter's children  Immediately  on  testator's  death, 
80  that,  on  the  death  of  such  child  inteatate,  a 
part  of  her  interest  paased  to  complainant. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1488-1510;   Dec.  Dig.  S  634.*] 

Appeal  from  Circuit  Court,  La  Salle  Conn- 
ty;  Edgar  BIdredge,  Judge. 

Bill  by  John  Thomas  against  John  Thomas, 
Jr.,  and  others.  Decree  for  complainant,  and 
defendants  appeal.    Afilrmed. 

H.  M.  Kelly,  for  appellants.  Bntters  ft 
Armstrong,  for  appellee. 

VICEBRS,  CL  J.  This  was  a  bill  (or  parti- 
tion, brought  in  the  circuit  court  of  La  Salle 
county  by  appellee,  John  Thomas,  against  his 
two  minor  sons,  who  are  appellants  here,  for 
the  partition  of  about  84  acres  ot  land.  Ap- 
pellee claimed  that  he  owned  a  one-twelfth 
undivided  interest  In  the  real  estate  involv- 
ed. Appellants  by  their  answer  denied  that 
appellee  had  any  Interest  in  said  land  and 
claimed  the  entire  estate.  The  court  below, 
being  of  the  opinion  that  ^ohn  Thomas  was 
the  owner  in  fee  of  one-twelfth  undivided  in- 
terest, sustained  the  bill,  rendered  a  decree 
for  partition,  and  appointed  commissioners, 
who  reported  that  the  premises  were  indivis- 
ible, whereupon  a  decree  for  sale  was  enter- 
ed. The  only  question  presented  for  our  con- 
sideration is  whether  the  court  properly  found 
>  the  Interests  of  the  parties. 


Christian  Eggert,  the  grandfather  of  appel- 
lants, died  testate  October  23,  1897.  The 
lands  in  controversy  were  disposed  of  by  the 
third  clause  of  his  wUl,  which  Is  as  follows : 

"I  give  and  devise  to  my  daughter,  Lizzie 
Thomas,  the  north  half  i^)  of  the  southwest 
quarter  (Vi)  of  section  fifteen  (15),  In  town- 
ship thirty -two  (32)  north,  in  range  three  (3) 
east  of  the  third  ^d)  principal  meridian,  in 
the  county  of  La  Salle  and  state  of  Illinois 
and  the  north  four  (4)  acres  of  the  south  half 
(%)  of  the  southwest  quarter  (^)  of  said  sec- 
tion fifteen  (15),  to  have,  hold,  use  and  enjoy 
the  same  for  and  during  her  natural  life,  and 
at  her  decease  the  same  shall  be  divided 
among  her  children  in  fee,  share  and  share 
alike.  But  this  devise  is  made  subject  to  the 
payment  of  $1(X)  per  year  to  my  said  wife, 
Catherine  M.  Eggert,  for  and  during  the  life 
of  my  said  wife,  and  subject  also  to  the  pay- 
ment of  all  taxes  legally  assessed  against  and 
upon  said  lands,  and  the  keeping  of  said  lands 
in  good  condition  during  the  lifetime  of  my 
said  wife  and  during  the  lifetime  of  my  said 
daughter." 

Lizzie  Thomas,  the  life  tenant  under  the 
foregoing  clause  of  the  will,  had  three  chil- 
dren living  at  the  death  of  the  testator — Car- 
rie Thomas  and  the  two  appellants  herein, 
John  Thomas,  Jr.,  and  Arthur  Thomas.  Car- 
rie died  intestate  before  the  death  of  her 
mother,  but  long  after  the  death  of  the  tes- 
tator. Carrie  Thomas  left  surviving  her  the 
appellee  (her  father),  her  mother,  Lizzie 
Thomas,  and  her  two  brothers,  who  are  mi- 
nors. 

Appellants  contend  that  under  the  third 
clause  of  their  grandfather's  will  the  remain- 
der given  to  the  children  of  Lizzie  Thomas 
was  contingent,  and  did  not  vest  until  the 
death  of  their  mother,  and  that,  since  they 
were  the  only  survivors  of  the  class  to  whom 
the  remainder  was  given  at  the  time  it  vest- 
ed, they  took  the  entire  estate  upon  the 
death  of  their  mother;  while  appellee  con- 
tends that  the  estate  in  remainder  vested 
in  the  children  of  Lizzie  Thomas  immedi- 
ately upon  the  death  of  the  testator,  and 
that  when  Carrie  died  leaving  no  children, 
but  leaving  her  parents  and  two  brothers 
as  her  only  heirs,  appellee,  as  her  surviv- 
ing father.  Inherited  one-fourth  of  one-third, 
or  one-twelfth,  under  the  second  clause  of 
section  1  of  our  statute  of  descent  (Hurd's 
Rev.  St.  1909,  c.  39).  Appellants  contend  that, 
where  a  devise  is  to  a  class,  none  will  be  per- 
mitted to  take  except  such  as  are  in  esse  at 
the  time  of  distribution,  and  more  especially 
where  the  only  words  in  the  will  Importing 
the  gift  are  those  employed  to  denote  the 
time  of  division. 

The  rule  contended  for  by  appellants  la  ap- 
plicable in  cases  where  the  postponement  of 
the  period  of  distribution  is  for  reasons  per- 
sonal to  the  devisees,  or 'in  cases  where  the 
language  clearly  Indicates  an  Intention  that 
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the  remainder  Is  to  vest  only  In  such  mem- 
bers of  the  class  as  surrlve  the  period  of  dis- 
tribution. There  Is  clearly  no  word  of  sur- 
TlTorshlp  In  the  danse  In  question,  nor  Is 
there  anything  In  this  clause  or  In  the  con- 
text of  the  will  which  will  warrant  ns  In  con- 
dndlng  that  the  jwetponement  was  for  any 
other  reason  than  to  let  In  a  life  estate  for 
the  testator's  daughter,  Lizzie.  "Wlhere  the 
enjoyment  of  the  estate  or  the  period  of  dls- 
trlbntlon  Is  postponed  for  the  convenience  of 
the  funds  of  the  estate,  and  not  for  reasons 
personal  to  the  devisees,  the  remainder  Is 
vested.  Scofleld  v.  Olcott,  120  111.  362,  11  N. 
E.  351 ;  Carter  v.  Carter,  234  ni.  607,  85  N. 
E.  292 :  Knight  v.  Pottgleser,  176  lU.  368,  62 
X.  B.  934.  1*0  possibility  of  after-bom  chil- 
dren coming  Into  the  class  does  not  Interfere 
with  the  operation  of  this  rule.  In  such  case 
the  estate  vested  will  open  up  to  let  In  sub- 
seqnently  bom  children.  In  this  case  there 
were  no  children  bom  to  Lizzie  Thomas  sub- 
■eqaent  to  the  death  of  the  testator.  In  'Sco- 
fleld T.  Olcott,  supra,  on  page  373  of  120  111., 
and  page  353  of  11  N.  H.,  this  court  said: 
"Bnt  even  though  there  be  no  other  gift  than 
In  the  direction  to  pay  or  distribute  In  fa- 
turo,  yet  If  such  payment  or  distribution  ap- 
pear to  be  postponed  for  the  convenience  of 
the  fund  or  property,  as  where  the  future 
gift  is  postponed  to  let  in  some  other  Inter- 
est— for  Instance,  if  there  Is  a  prior  gift  for 
life  or  a  bequest  to  trustees  to  pay  debts, 
and  a  direction  to  pay  upon  the  decease  of 
the  legatee  for  life  or  after  payment  of  the 
debts — the  gift  In  remainder  vests  at  once, 
and  will  not  be  deferred  until  the  period  In 
qiiestlou.  But  where  the  payment  Is  deferred 
for  reasons  personal  to  the  legatee,  the  gift 
will  not  vest  till  the  appointed  time." 

The  case  at  bar  cannot  be  distinguished. 
In  principle,  from  the  late  case  of  Carter  v. 
Carter,  supra.  On  the  authority  of  that  case, 
as  well  as  of  the  cases  above  dted,  the  court 
below  ruled  correctly  In  holding  that  the  re- 
mainder vested  hi  the  children  of  Lizzie 
Thomas  Immediately  upon  the  death  of  the 
testator.  Appellee  became  the  owner  of  one- 
twelfth  interest  In  these  premises  upon  the 
death  of  his  daughter,  Carrie. 

No  other  question  Is  presented  which  is  of 
importance  enough  to  require  our  consldera- 
.tlon.  The  decree  of  the  circuit  court  of  La 
Salle  county  wUl  be  affirmed. 

Decree  affirmed. 

msm.  an 

STUKM  V.  CONSOLIDATED  COAL  CO. 

(Supreme  Court  of  Illinois.    Dec.  21,  19ia) 
1.  Mastkb  and  Sebvani  ({  289*)— iNfuaniS  xO 

SeBVANT  —  COHTBIBUTOEY      NSOLiaBNOB  — 
QUKSnOIfS  FOB  JUBT. 

In  a  servant's  action  for  injuries  through 
Ou  sudden  starting  of  a  cable  he  was  a^usting, 
whether  at  the  time  plaintiff  was  standing 
astride  the  cable  or  elsewhere,  and  whether  his 


position  was  so  negligent  as  to  bar  a  recovery, 
held  tor  the  Juiy. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  iS  1089-1132 ;  Dec  Dig.  i 
289.*J 

2.  Mastkb  and  Sebvant  (|  208*)  —  Asbuuf- 
TION  or  Bisk— Risks  Absuhed. 

While  a  servant  assumes  all  ordinary  risks 
incident  to  liis  employment,  he  does  not  assume 
extraordinary  ones,  or  those  whereof  be  has  no 
Imowledge,  and  by  reason  of  lack  of  such  knowl- 
edge no  opportunity  to  guard  against. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  543 ;   Dec.  Dig.  i  203.*] 

3.  Affeal  and  Bbbob  (J  842*)  —  Review — 
Questions  op  Fact. 

The  questions  of  contributory  negligence 
and  assumed  risk  are  questions  of  fact,  and 
where  the  evidence  is  conflicting,  or  where  rea- 
sonable minds  may  legitimately  draw  different 
conclusions  from  the  nndispnted  facts  establish- 
ed by  the  evidence,  the  Supreme  Court  cannot 
hold  as  a  question  of  law  that  an  injured  serv- 
ant was  guilty  of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3321;   Dec.  Dig.  §  842.*] 

4.  Masteb  and  Sebvant  (K  288,  289*)— In- 
JITBT  TO  Sebvant  — Contbibdtobt  Neoli- 
OENCE— Assumption  or  Bisk— Subjossion 

to    JtTBT. 

In  an  action  for  Injuries  to  a  coal  mine 
employ^,  the  evidence  held  to  warrant  the  sub- 
mission to  the  jury  of  the  question  of  contribu- 
tory negligence  and  assumed  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §|  1068-1132;  Dec.  Dig. 
§§  288,  289.*] 

5.  Masteb  and  Sebvant  (8  287*)— Injdbt  to 
Sebvant  —  Fellow  Bebvants  —  Questions 

FOR  JUBT. 

In  a  servant's  action  for  in^nries  through 
the  sudden  starting  of  a  cable  which  he  was  ad- 
justing, which  starting  required  the  concurrent 
action  of  several  other  employes,  who  were  so 
situated  that  all  reasonable  minds  would  not 
af^ee  that  they  were  fellow  servants  with  plain- 
tiff within  the  meaning  of  the  law,  the  question 
was  properly  left  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S$  1062-1066;   Dec.  Dig.  | 
287.*] 
ft  Masteb  and  Servant  (8  284*)— Injubieb  to 

SEIiVANl>-EVIDBNCB— PLEADINO. 

In  a  servant's  action  for  injuries  through 
the  alleged  negligent  sudden  starting  of  a  cable 
he  was  adjusting,  it  was  not  error  to  admit 
proof  that  there  was  a  castom  in  force  in  de- 
fendant's mine  not  to  start  the  cable  for  10 
minutes  after  it  had  been  stopped,  though  no 
such  custom  was  pleaded ;  the  evidence  Itearing 
directly  on  the  question  of  contributory  negli- 
gence and  assumption  of  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.   §§  861-876;    Dec  Dig.  S 
264.*] 
7.  Damages  (8  226*)  —  Personax  Injuries- 

Evidence. 

In  a  personal  injuiy  action,  plaintiff  was 
entitled  to  prove  the  value  of  medical  services 
rendered  him  and  of  the  amount  he  expended 
for  medicine  sulisequent  to  commencing  suit  in 
attempting  to  be  cured. 

[Ed.   Note.— F(»r   other  oases,   see   Damages, 
Cent  Dig.  8  567;   Deo.  Dig.  8  225.*] 
&  Masteb  and  Sebvant  (|  265*)— Injcbies  to 

Sebvant— Pbebumptions. 

In  a  servant's  action  for  injuries  through 
the  sudden  starting  of  a  cable  plaintiff  was  ad- 
justing, an  Instruction,  that  if  the  evidence  show- 
ed there  was  a  custom  in  defendant's  mine  not 
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to start  the  cable  for  10  minutes  after  it  stop- 
ped, and  tlie  custom  was  one  of  long  standins, 
defendant  would  be  presumed  to  have  knowl- 
edge thereof,  and  be  bound  thereby,  correctly 
stated  the  law. 

[Ed;  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  265.*] 

9.  Mastes  and  Sebvant  ({  201*)— iRjmciES  to 
Servani^-Coubined  Nbgugkncx  of  Mas- 
ter AMD  Fellow  Servant. 

Where  a  servant  is  injured  through  the 
combined  negligence  of  the  master  or  bis  repre- 
sentative and  tnat  of  a  fellow  servant,  the  mas- 
ter cannot  escape  liability  on  the  ground  that 
the  negligence  of  the  fellow  servant  contribut- 
ed to  the  injury.  > 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  &15;  Dec  Dig.  {  201.*] 

Error  to  Appellate  Court,  Third  District, 
on  Appeal  from  Circuit  Court,  Macoupin 
County ;  Bobert  B.  Shirley,  Judge. 

Action  by  Jacob  Sturm  against  the  Con-- 
BoUdated  Coal  Company.  A  judgment  for 
plaintiff  was  affirmed  by  the  Appellate  Court 
for  tbe  Third  District,  and  defendant  brings 
error.   Affirmed. 

Brown,  Wheeler,  Brown  &  Hay  and  John 
T.  CrelghtOD  (Mastln  &  Sherlock,  of  counsel), 
for  plaintiff  In  error.  Edward  G.  KJaotts  and 
Peebles  &  Peebles,  for  defendant  In  error. 

HAND,  J.  This  was  an  action  on  the  case 
commenced  by  the  defendant  In  error  In  the 
circuit  court  of  Macoupin  county,  against  the 
plaintiff  In  error,  to  recover  damages  for  a 
personal  Injury  alleged  to  have  been  sustain- 
ed by  the  defendant  In  error  while  in  the 
employ  of  the  plaintiff  in  error.  The  jury 
returned  a  verdict  In  favor  of  the  defendant 
in  error  for  the  sum  of  $5,000,  upon  which 
verdict  the  circuit  court  rendered  judgment 
for  $2,500  after  requiring  a  remittitur  by  the 
defendant  In  error  of  $2,600,  which  judgment 
was  affirmed  hy  the  Appellate  Court  for  the 
Third  District,  and  the  record  has  been 
brought  into  this  court  for  further  review  by 
writ  of  certiorari. 

This  case  was  submitted  to  the  jury  upon 
a  declaration  containing  five  counts,  which 
charged  common-law  negligence.  The  first, 
second,  and  third  counts  of  tbe  declaration 
charged,  in  substance,  that  the  plaintiff  In 
error  was  engaged  In  operating  a  coal  mine; 
that  cars  were  hauled  In  the  mine  over  a  track 
laid  In  the  entryways  of  the  mine  by  means 
of  a  wire  cable  which  ran  over  certain  roll- 
ers; that  there  were  curves  In  the  track,  at 
which  points  there  were  placed  rollers,  called 
"crowd  rollers,"  to  keep  the  cable  In  place; 
that  at  one  curve  In  the  track  the  crowd 
rollers  were  out  of  repair;  that  the  plain- 
tiff in  error  knew  of  the  defective  condition 
of  the  crowd  rollers  at  said  point,  and  the 
defendant  in  error,  In  consequence  of  the 
negligence  of  the  plaintiff  in  error  in  per- 
mitting said  crowd  rollers  to  be  out  of  re- 
I>alr,  while  in  the  exercise  of  due  care  for  his 
own  safety,  was  Injured.*  The  fifth  and  sixth 


counts  of  the  declaration  (the  fourth  count 
having  been  taken  from  the  jury)  charged,  in 
substance,  that  defendant  in  error  was  as- 
sisting to  replace  the  cable,  by  means  of 
which  cars  were  propelled  in  the  mine,  upon 
the  crowd  rollers  in  which  it  ran  and  from 
which  it  had  slipped  at  a  curve  In  the  track 
in  the  mine;  that  while  defendant  in  error 
was  engaged  In  such  work  the  cable  was  sta- 
tionary, and  that  it  was  the  duty  of  the 
plaintiff  in  error,  while  the  defendant  in 
error  was  at  work  in  dose  proximity  to 
the  said  cable,  not  to  start  said  cable  but 
permit  it  to  remain  stationary;  that  the 
plaintiff  in  error,  while  tbe  defendant  in 
error  was  standing  near  said  cable  and  en- 
gaged In  removing  a  pin  from  a  tie,  with- 
out warning  to  the  defendant  In  error,  caus- 
ed the  said  cable  to  be  suddenly  and  violent- 
ly set  In  motion,  by  means  of  which  said 
cable  was  thrown  off  of  the  crowd  rollers  at 
that  point  and  the  person  of  defendant  in 
error  was  caught  by  said  cable,  and,  being 
unable  to  extricate  hlms^  therefrom,  he 
was  severely  injured. 

At  the  close  of  the  defendant  in  error's 
case,  and  again  at  the  close  of  all  the  evi- 
dence, the  plaintiff  in  error  moved  the  court 
for  a  directed  verdict,  which  motion  was 
overruled,  and  the  action  of  the  court  in 
overruling  said  motiim  has  been  assigned  as 
error. 

The  evidence  fairly  tends  to  show  that  the 
defendant  in  error,  who  was  an  experienced 
workman,  had  been  in  the  employ  of  tbe 
plaintiff  in  error  in  its  coal  mine  for  a  num- 
ber of  years;  that  the  cars  used  in  hauling 
coal  were  propelled  to  and  from  the  bottom 
of  the  shaft  by  a  cable,  which  was  operatec* 
by  a  steam  engine  situated  upon  the  surface 
of  the  ground  near  the  mouth  of  tbe  shaft; 
that  the  cable  was  made  of  twisted  wires, 
was  tbree  miles  in  length,  and  was  laid  in 
the  mine  In  the  form  of  a  loop;  that  tbe 
cable  ran  upon  horizontal  rollers  fastened 
in  the  center  of  the  track,  about  thirty  feet 
apart,  except  at  points  where  the  track  curv- 
ed, at  which  curves  the  rollers  were  placed 
in  a  position  perpendicular  to  the  track  and 
ran  upon  pins  driven  into  the  ties  upon 
which  the  rails  forming  the  track  rested, 
which  perpendicular  rollers  were  called  crowd 
rollers ;  that  it  was  the  duty  of  defendant  in 
error  to  grease  said  rollers  and  keep  them  in 
repair;  that  at  the  curve  where  defendant 
in  error  was  Injured  there  were  placed  four- 
teen crowd  rollers,  only  six  of  which,  at  the 
time  defendant  in  error  was  injured,  were 
In  repair,  the  others  being  worn  and  broken ; 
that  on  the  occasion  of  the  injury  to  the  de- 
fendant in  error  the  cable  had  slipped  from 
the  rollers  at  the  curve  where  said  crowd 
rollers  were  defective,  and  the  defendant  in 
error,  the  pit  boss  of  the  plaintiff  in  error, 
and  three  grlpmen  went  to  that  point  to  re- 
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place  the  cablet  npon  the  crowd  rollers ;  that 
the  engine  which  famished  the  power  that 
propelled  the  cable  was  stopped  by  the  en- 
glneer,  the  cable  was  slacked  and  was  then 
replaced  npon  the  crowd  rollers  by  the  de- 
fendant In  error  and  the  other  workmen, 
and  then  the  defendant  In  error  attempted  to 
remove  a  pin  from  which  a  crowd  roller  bad 
been  broken,  to  prevent  it  from  injurying  the 
cable;  that,  while  he  was  engaged  In  re- 
moving the  said  pin  from  the  tie  into  which 
it  had  been  driven,  the  cable  was  suddenly 
started  without  notice  to  defendant  in  er- 
ror, and  it  thereupon  slipped  from  the  crowd 
rollers,  and  he  was  caught  by  the  cable  and 
drawn  along  with  the  cable  and  thrown 
against  the  rib  side  of  the  entry,  and  before 
he  was  able  to  extricate  himself  he  was  se- 
verely and  permanently  injured. 

It  is  first  contended  that  the  court  erred 
in  declining  to  take  the  case  from  the  Jury 
«n  the  ground  that  the  defendant  In  error 
was  gnilty  of  such  contributory  negligence  at 
the  time  he  was  injured  as  to  defeat  his 
right  to  recover.  It  is  undisputed  that  the 
defendant  in  error  was  an  experienced  work- 
man and  familiar  with  every  detail  of  the 
woric  In  which  he  was  engaged  at  the  time 
he  was  injured,  and  that  he  fully  realized 
tibat  if  he  was  inside  of  the  carve  and  in 
dose  proximity  to  the  cable  while  it  was  in 
motion,,  and  it  slipped  from  the  crowd  roll- 
ers, he  was  in  a  place  of  the  most  imminent 
danger.  At  the  time  the  defendant  in  error 
was  injured,  the  cable  started  suddenly  and 
violently  without  notice  to  the  defendant  in 
error,  and  he  was  injured  so  suddenly  that 
neither  he  nor  any  one  of  the  other  workmen 
who  were  present  and  who  testified  upon  the 
trial  was  able  to  state  Just  how  the  accident 
occurred.  After  the  defendant  was  extrioated, 
it  was  found  that  the  principal  injury  which 
he  had  sustained  was  on  the  Inside  of  his  left 
leg,  a  hole  having  been  worn  in  the  inside  of 
that  leg,  which  showed  that  the  cable  had  rub- 
bed the  leg  at  that  point,  and  the  plaintiff  in 
error  bases  npon  that  fact — that  is,  the  char- 
acter of  the  injury— an  argument  that  the 
defendant  in  error  must  have  been  standing 
astride  the  cable  at  the  time  it  started,  and 
it  is  urged  that  for  an  experienced  workman 
to  have  assumed  so  dangerous  a  position 
with  reference  to  the  cable,  although  it  was 
stationary  at  that  time,  was  such  a  negligent 
act  on  his  part  as  to  bar  a  recovery  In  case 
the  cable  was  suddenly  started  and  without 
notice  to  him.  The  defendant  in  error  testi- 
fied that  at  the  time  he  was  working  upon 
the  defective  pin,  with  the  view  of  removing 
it  from  the  tie,  he  was  not  standing  astride 
of  the  cable  but  was  standing  upon  the  out- 
side of  the  curve,  and  that  the  cable  was 
between  his  person  and  the  pin.  None  of  the 
other  workmen  who  were  present  observed 
the  precise  situation  of  the  defendant  in  er- 
ror's person  at  the  time  the  cable  started.  It 
nugr  be  also  observed  that,  even  if  the  defend- 


ant In  error  was  standing  astride  the  cable 
whUe  at  work,  he  would  nbt  have  been  injured 
if  the  cable  had  remained  stationary.  We  are 
unable  to  say  as  a  matter  of  law  that  the 
testimony  of  the  defendant  in  error  that  he 
was  standing  on  the  outside  of  the  curve  and 
beyond  the  cable  at  the  time  It  started  is  so 
Inconsistent  with  the  other  facts  proven  in 
the  case  that  his  testimony  upon  that  ques- 
tion can  be  rightfully  disregarded,  but,  in 
view  of  all  the  proven  facts,  we  are  of  the 
opinion  the  questions  whether  the  defend- 
ant in  error  was  standing  astride  the  cable 
or  upon  the  outside  of  the  curve  when  the 
cable  started,  or  what  position  his  person 
was  in  when  the  cable  was  started,  and 
whether  the  position  which  he  had  assumed 
when  the  cable  started  was  so  negligent  as 
to  bar  a  recovery,  were  questions  for  the 
Jury. 

It  is  farther  urged  that  the  case  should 
have  been  taken  from  the  Jury  on  the  ground 
that  the  defendant  in  error  assumed  the 
risk  of  being  injured  in  the  manner  in  which 
he  was  injured,  and  that,  by  reason  of  the 
assumption  of  risk,  there  can  be  no  recovery 
on  behalf  of  the  defendant  in  error  for  the 
injury  which  he  sustained.  It  is  true  that 
a  servant  assumes  all  the  ordinary  risks 
which  are  incident  to  the  employment  in 
which  he  is  engaged,  but  a  servant  does  not 
assume  extraordinary  risks  and  such  risks 
as  he  has  no  knowledge  of,  and,  by  reason 
of  the  want  of  such  knowledge,  no  oppor- 
tunity to  guard  against  The  evidence 
shows  that  the  cable  used  to  propel  the  cars 
in  said  mine  was  three  miles  long,  that  It 
was  operated  by  an  engine  on  the  surface  of 
the  ground  near  the  mouth  of  the  shaft,  and 
that  signals  to  start  and  stop  the  cable  were 
communicated  by  the  eager  from  the  bottom 
of  the  mine  to  the  engineer  at  the  top  of 
the  mine  by  a  bell  or  by  writing  instruc- 
tions upon  the  sides  of  the  cars  which  were 
being  hoisted,  and  that  there  was  no  way 
of  communicating  with  the  engineer  except 
by  going  to  the  bottom  of  the  shaft  and 
first  communicating  with  the  eager,  and  the 
uncontradicted  evidence  showed  that  a  cus- 
tom had  prevailed  in  the  mine  of  the  plain- 
tiff in  error  for  a  number  of  years  that, 
when  the  cable  had  stopped,  it  should  re- 
main stationary  for  ten  minutes,  and  that  It 
should  not  be  started  before  the  lapse  of 
that  length  of  time,  and  the  evidence  in  this 
case  tended  to  show  that  the  cable  had  not 
been  stationary  more  than  half  of  that  time 
— that  is,  for  a  period  of  five  minutes  from 
the  time  it  was  stopped  imtil  it  was  again 
started  and  the  defendant  in  error  Injured. 
The  defendant  in  error  had  notice  of  this 
custom  in  this  mine,  and  the  point  where 
the  cable  slipped  from  the  crowd  rollers  and 
where  he  was  at  work  was  one-half  mile 
from  the  bottom  of  the  shaft,  and  he  had 
no  way  of  notifying  the  engineer  that  the 
repairs  at  the  point  where  he  was  injured 
bad  not  been  completed  and  not  to  start  the 
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calile  imta  Uiey  were  completed,  ezc^  by 
going  or  sending  a  man  to  the  bottom  of  the 
shaft  We  are  of  the  opinion  that  In  mak- 
ing such  repairs  the  defendant  In  error.  In 
view  of  the  custom  prevailing  in  plaintiff  in 
error's  mine,  had  a  right  to'  rely  upon  that 
custom,  and  to  assume  that  the  cable  would 
not  be  started  until  after  ten  minutes  had 
elapsed  from  the  time  it  was  first  stopped 
and  to  proceed  during  that  time  with  hts 
work,  and. that  if  the  cable  was  started  with- 
in that  period,  and  he  was  injured  by  reason 
of  the  starting  of  the  cable  within  that  time, 
be  had  the  right  to  have  submitted  to  the 
Jury  the  question  whether  or  not  he  had  as- 
sumed the  risk  of  being  Injured  by  reason 
of  the  cable  being  started,  without  warning 
to  him,  during  the  period  while  he  was  en- 
gaged In  making  the  repairs  at  the  time  he 
was  injured.  The  questions  of  contributory 
negligence  and  assumed  risk  are  questions 
of  fact,  and,  where  the  evidence  is  conflict- 
ing or  where  reasonable  minds  may  legitl-' 
mately  draw  different  conclusions  from  the 
undisputed  facts  established  by  the  evidence, 
this  court  cannot  hold  as  a  question  of  law 
that  a  defendant  In  error  was  guilty  of  con- 
tributory negligence,  or  that  he  assumed  the 
risk  which  caused  his  Injury.  In  view  of 
the  evidence  as  disclosed  by  this  record,  we 
are  of  the  opinion  the  court  properly  sub- 
mitted the  questions  of  contributory  negli- 
gence and  assumed  risk  to  the  jury. 

It  is  further  contended  that  the  relation 
of  fellow  servants  existed  between  the  de- 
fendant In  error  and  the  grlpman,  the  eager 
at  the  foot  of  the  shaft  who  gave  the  signal 
to  start  the  cable,  and  the  engineer  on  the 
surface  of  the  ground  at  the  mouth  of  the 
shaft  who  started  the  engine  which  set  in 
motion  the  cable,  and  for  that  reason  the 
defendant  in  error  cannot  recover.  The  de- 
fendant in  error  was  engaged  in  greasing 
the  rollers  upon  which  the  cable  ran  and  in 
keeping  said  rollers  in  repair.  The  grip- 
man  was  engaged  in  hauling  cars  by  attach- 
ing them  to  the  cable  by  an  appliance  at- 
tached to  the  car.  The  eager  was  engaged 
at  the  bottom  of  the  shaft  in  assisting  to 
elevate  the  cars  to  the  surface  of  the  ground, 
and  the  engineer  ran  the  engine  on  the  sur- 
face near  the  mouth  of  the  shaft  which  ele- 
vated and  lowered  the  cars,  and  also  oper- 
ated another  engine  which  furnished  the 
power  which  operated  the  cable.  It  Is  ap- 
parent that  It  required  the  concurrent  ac- 
tion of  these  several  workmen  to  start  the 
cable,  and  we  think  that  they  were  so  situ- 
ated that  aU  reasonable  minds  would  not 
agree  that  they  were,  within  the  meaning  of 
the  law,  feUow  servants,  but  think  the  ques- 
tion whether  they  were  fellow  servants  was 
properly  left  by  the  court  to  the  jury.  Es- 
pecially was  this  true  as  to  the  relation  ex- 
isting between  defendant  In  error,  the  ea- 
ger, and  the  engines.  In  Norton  Bros.  v. 
Nadebok,  190  111.  505,  .699,  60  N.  E.  843,  844, 
51  U  a.  A.  842,  U  was  said:  "As  a  general 


rule  the  question  whether  servants  of  the 
same  master  are  fellow  servants  is  a  ques- 
tion of  fact,  to  be  determined  by  the  jury 
from  all  the  drcnmstances  of  each  case. 
Lake  Erie  &  Western  Railro&d  Co.  t.  Mld- 
dleton,  142  111.'  550  [32  N.  E.  453];  Ixmis- 
viUe,  Evansvllle  &  St  Louis  Railroad  Co.  t. 
Hawthorn,  147  111.  226  [35  N.  E.  534] ;  Mo- 
bile &  Ohio  Railroad  Co.  v.  Massey,  162  111. 
144  [38  N.  E.  787];  Chicago  &  Alton  Rail- 
road Co.  V.  House,  172  111.  601  [50  N.  B. 
151];  Chicago  &  Alton  Railroad  Co.  v. 
Swan,  176  lU.  424  [62  N.  B.  916].  If,  how- 
ever, the  facts  are  conceded  or  there  is  no 
dispute  with  reference  thereto,  and  all  rea- 
sonable men  will  agree,  from  the  evidence 
and  the  legitimate  conclusions  to  be  drawn 
therefrom,  that  the  relation  of  fellow  serv- 
ants exists,  then  the  question  becomes  one 
of  law,  and  not  of  fact.  Chicago  &  Eastern 
Illinois  Railroad  Co.  v.  DrlscoU,  176  111.  830 
[52  N.  B.  921]."  What  is  stated  In  that  case 
we  think  applies  with  equal  force  to  this 
case. 

It  is  also  urged  that  the  coart  erred  in 
admitting  proof  that  there  was  a  custom  tn 
force  In  the  mine  of  the  plaintiff  in  error 
not  to  start  the  cable  for  ten  minutes  after 
it  had  been  stopped,  as  no  such  custom  was 
averred  to  exist  in  the  declaration.  We  do 
not  think  the  court  committed  error  In  ad- 
mitting this  proof,  as  the  evidence  bore  di- 
rectly upon  the  question  whether  defendant 
in  error  was  guilty  of  contributory  negli- 
gence, or  whether  he  assumed  the  risk  of 
being  Injured  in  the  manner  in  which  he 
was  injured.  In  North  Chicago  Street  Rail- 
road Co.  V.  Irwin,  202  HI.  346,  847,  66  N.  B. 
1077,  1078,  it  was  said  in  disposing  of  a  sim- 
ilar question:  "There  was  no  allegation  In 
the  dedaration  that  propelling  the  car  north- 
ward upon  the  westerly  or  south-bound  track 
was  an  act  of  negligence,  still  the  court 
did  not  err  In  permitting  appellee  to  prove 
the  existence  of  the  custom  of  running  all 
north-bound  cars  on  the  east  track  and  all 
SQutb-bound  cars  on  the  west  track.  The 
existence  of  this  custom  entered  into  the 
consideration  of  the  question  whether  the  mo- 
torman  was  In  the  exercise  of  ordinary  car» 
in  propping  the  car  northwards  on  the  west 
track  at  such  a  rate  of  speed  as  12  or  1{^ 
miles  per  hour,  ^nd  also  bore  upon  the  ques- 
tion of  the  carefulness  or  negligence  of  the 
deceased  In  leaving  the  space  between  the 
tracks  and  going  upon  the  west  track  in  or- 
der to  be  out  of  danger  from  a  car  moving 
northward." 

It  is  further  urged  that  the  court  commit- 
ted error  in  admitting  proof  of  the  fact  that 
the  defendant  in  error  had  incurred  doctor 
bills  and  drug  bills  in  attempting  to  be  cur- 
ed since  the  date  of  the  commencement  of 
this  suit  In  the  course  of  the  trial  the  de- 
fendant in  error  made  proof  that  he  had 
employed  physicians  to  treat  him,  and  that 
he  had  purchased  medicines  which  he  had 
taken,  but  the  physicians  and  dru 
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whom  he  made  snch  proof,  while  they  fixed 
the  amounts  of  their  respecttve  bills,  did  not 
dliwrlmlnate  between  the  value  of  their  serv- 
ices or  the  amount  of  drags  furnished  the 
defendant  In  error  before  and  subse<}uent  to 
the  date  of  the  commencement  of  this  suit. 
In  this  we  think  no  reversible  error  was 
committed.  The  defendhnt  in  error  must 
recover  In  this  suit  for  all  damages  he  has 
sustained  In  consequence  of  his  injury, 
which  would  Include  his  doctor  bills  and  the 
amounts  paid  out  by  him  for  medldne,  and 
the  fact  that  be  had  not  been  fully  healed 
at  the  time  he  brought  his  suit  would  not 
bar  him  from  having  a  physician  to  treat 
him,  or  from  purchasing  medicine  to  care 
him,  or  from  making  proof  of  the  value  of 
such  medical  services  or  the  amount  oipextA- 
ed  for  medicine  purchased  subsequent  to  the 
date  of  the  commencement  of  this  suit  The 
question  here  raised  has  been  determined 
by  this  court,  in  principle,  adversely  to  the 
contention  of  the  plalntifT  in  error  in  Chi- 
cago Caty  Railway  Co.  v.  Henry,  218  111.  92, 
95,  75  N.  E.  758,  758,  where  It  was  said: 
"He  [the  plaintiff]  must  exercise  reasonable 
care  to  effect  a  cure  and  mitigate  the  effect 
of  the  wron^ul  act  and  is  entitled  to  recov- 
er all  legitimate  expenses  incurred  for  that 
purpose,  and.  If  It  Is  proved  that  further  ex- 
pooses  for  a  sarglcal  ope^ratlon  or  medical 
treatment  or  attendance  will  necessarily  be 
required,  the  Jury  may  take  that  fact  into 
account.  It  was  competent  for  the  plaintiff 
to  show,  by  evidence,  the  value  of  the  ex- 
penses wbld)  he  had  incurred  for  .medical 
and  surgical  services,  and,  if  he  would  be 
subject  to  like  expenses  In  the  future,  it 
would  be  competent  to  prove  the  fact"  In 
the  case  at  bar  the  evidence  went  further 
than  the  rule  announced  in  the  Henry  Case. 
In  that  case  the  evidotce  would  have  been 
largely  speculative,  while  In  the  case  at  bar 
the  facts  that  medical  services  had  been 
famished  and  medicine  had  been  purchas- 
ed, and  the  value  thereof,  were  definitely 
proven. 

It  Is  also  urged  that  the  court  committed 
reversible  error  in  giving  and  refusing  In- 
atmctlons.  It  Is  claimed  that  the  court  erred 
in  giving  defendant  In  error's  fifth  instruo- 
tlon.  That  instruction  Informed  the  Jury  that 
tf  the  evidence  ^owed  there  was  a  custom 
In  the  mine  of  the  plaintiff  in  error  not  to 
start  the  cable  for  10  minutes  after  It  had 
been  stopped,  and  the  custom  had  been  of  long 
standing  in  the  mine,  plaintiff  in  error  would 
be  presumed  to  have  knowledge  of  It,  and 
would  he  bound  by  such  a  custom.  We  think 
this  a  correct  statement  of  the  law.  It  was 
not  necessary  to  prove  the  plaintiff  in  error 
had  established  such  custom  by  express  rule, 
as,  if  such  proof  bad  been  produced,  it  Would 
have  tend  ',1  to  show  there  was  a  rule  to  that 
effect  in  force  In  plaintiff  In  error's  mine,  and 
not  a  custom.    Neither  was  it  necessary  to 


prove  express  notice  of  the  custom  to  the 
plaintiff  in  error,  as  proof  that  the  custom 
was  one  of  long  standing  In  the  mine  was  suf- 
ficient to  establish  the  custom  as  against  the 
plaintiff  In  error,  as,  If  the  custom  existed 
in  the  mine  for  a  long  time,  plaintiff  In  error 
would  be  presumed  to  have  full  knowledge 
of  it 

It  Is  further  urged  that  the  court  erred  in 
refusing  to  give  to  the  Jury  plaintiff  In  er- 
ror's sixth  refused  instruction.  That  Instruc- 
tion was  upon  the  fellow  servant  question, 
and  we  think  was  properly  refused,  as  it  ig- 
nored the  fact  that  if  the  cable  was  started 
by  the  concurrent  negligence  of  the  eager  and 
the  engineer,  who  were  not  fellow  servants 
of  defendant  In  error,  as  well  as  by  the  neg- 
ligence of  the  grlpman,  who  was  a  fellow  serv- 
ant with  the  defendant  in  error,  still  there 
might  be  a  recovery.  The  rule  in  this  state 
is,  where  a  servant  Is  injured  through  the 
combined  negligence  of  the  master  or  his  rep- 
resentative and  that  of  a  fellow  servant,  the 
master  cannot  escape  liability  on  the  ground 
that  the  negligence  of  the  fellow  servant  con- 
tributed to  the  injury.  In  Kennedy  v.  Swift 
&  Co.,  234  111.  606,  610,  85  N.  B.  287,  289,  128 
Am.  St  Rep.  113,  it  is  said :  "The  law  Is  well 
settled  that,  although  the  negligence  of  a  fel- 
low servant  of  the  appellee  contributed  to  his 
injury,  still  if  such  injury  was  caused.  In 
part,  by  the  negligence  of  the  appellant  the 
appellee  may  recover,  as  the  general  rule  Is, 
where  a  servant  Is  injured  through  the  part 
negligence  of  the  master  and  a  fellow  serv- 
ant the  master  cannot  escape  liability  on  the 
ground  that  the  fellow  servant  also  contrib- 
uted to  the  injury." 

The  plaintiff  in  error  has  complained  of  the 
refusal  by  the  court  of  other  instructions  of- 
fered on  its  behalf.  We  think,  however,  we 
have  substantially  disposed  of  Its  contentions 
In  that  regard  in  what  has  been  said  In  dis- 
cussing the  questions,  of  contributory  negli- 
gence, assumed  risk,  and  the  right  of  the  de- 
fendant in  error  to  establish  the  custom  said 
to  exist  In  the  mine  not  to  start  the  cable 
for  ten  minutes  after  it  had  been  stopped. 
Suffice  it  to  say,  we  have  considered  all  of 
the  contentions  of  the  plaintiff  in  error,  and 
we  are  of  the  opinion  the  court  committed  no 
reversible  error  in  its  rulings  upon  the  in- 
structions given  or  refused. 

Finding  no  reversible  error  in  this  record 
the  Judgment  of  the  Appellate  Court  will  be 
afflrmed. 

Judgment  afiBrmed. 

(147  111.  367) 

PEOPLE  er  rel.  WAYMAN  t.  OOWAN. 
(Supreme  Court  of  Illinois.  Dec.  21,  1910.) 

CoaPOBATIORS    (I    14*)— PXTBPOSK    OF    INOOB- 

FORAnoR— Holding  R£Ai,Tr. 

The  objects  of  a  puritorted  corporation, 
claimed  to  have  been  incorporated  In  1884  un- 
der the  general  Incorporstion  act  (Laws  1871- 
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72,  p.  29Q,  was  stated  to  be  to  lease,  for  a 
term  not  to  exceed  99, years,  certain  lots,  as  de- 
scribed, for  the  purpose  of  erecting  thereon  a 
building  for  the  accommodation  of  tenants,  to 
make  leases,  collect  rents,  and  do  all  things  in- 
cident to  the  management  of  the  property. 
Held,  In  view  of  the  purposes  of  its  incorpora- 
tion, that  the  charter  of  the  purported  corpora- 
tion was  invalid. 

_[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  i  14.»] 

Appeal  from  Clrcnlt  C!ourt,  Cook  County; 
H.  S.  Pomeroy,  Judge. 

Quo  warranto  by  the  People,  on  the  rela- 
tion of  John  E.  W.  Wayman,  against  Wm. 
R.  Cowan.  From  a  Judgment  of  ouster,  de- 
fendant appeals.     Affirmed. 

Taylor  &  McWIlUams  and  Harry  S.  Me- 
cartney,  for  appeUant.  W.  H.  Stead,  Atty. 
Oen.,  and  John  E.  W.  Wayman,  State's  Atty. 
<Zacb  Hofhelmer,  of  counsel),  for  appellee. 

COOKE,  J.  An  Information  was  filed  In 
the  clrcnlt  court  of  Cook  county  against  ap- 
pellant and  others,  charging  them  with  act- 
ing as  a  corporation,  under  the  name  of 
"Imperial  Building  Company,"  without  being 
legally  incorporated.  To  the  Information  the 
respondents  filed  eight  pleas,  to  which  de- 
murrers were  sustained,  and,  the  respond- 
ents haVlng  elected  to  stand  by  their  pleas, 
judgment  of  ouster  was  rendered.  From 
this  Judgment,  appellant  has  perfected  this 
appeal. 

The  first  plea  sets  out  the  Incorporation 
of  the  Imperial  Building  Company  under  the 
general  incorporation  act  of  Illinois  (Laws 
1871-72,  p.  296);  the  final  certificate  bearing 
date  September  12,  1884.  The  objects  of  the 
corporation  were  stated  as  follows:  "To  lease 
for  a  term  not  to  exceed  ninety-nine  (99) 
years,  lots  four  (4)  and  nine  (9),  and  part  of 
lots  five  (5)  and  eight  (8),  all  in  block  one 
hundred  and  fifteen  (115),  in  School  Section 
addition  to  Chicago,  for  the  purpose  of  erect- 
ing thereon  a  building  for  the  accommoda- 
tion of  tenants,  to  make  leases,  collect  rents, 
and  do  all  things  incident  to  the  management 
of  said  property." 

The  second  plea  sets  out  that  the  Imperial 
Building  Company  ever  since  its  incorpora- 
tion has  been  actively  engaged  In  the  busi- 
ness specified  in  Its  charter,  has  acquired 
a  lease  of  the  premises  named  In  the  charter, 
erected  an  office  building  thereon,  equipped  it 
with  all  necessary  apparatus,  has  at  all  times 
been  in  open  possession,  operating  this  build- 
ing as  a  business,  furnishing  janitors  and  oth- 
er workmen  and  agents,  maintaining  an  office 
therein  for  such  management  and  operation, 
and  has  paid  all  taxes  on  the  property;  that 
this  possession  and  use  have  been  known  to 
all  officers  of  the  state  and  never  questioned; 
and  that  stock  of  the  company  has  changed 
hands  from  time  to  time  and  been  transferred 
to  bona  fide  purchasers  upon  the  faith  that 
the  exercise  of  the  franchise  was  legal  and 
nnquestloned. 


The  third  plea  sets  forth  a  lease  by  the 
Imperial  Building  Company  of  part  of  this 
building  to  the  Chicago  Open  Board  of  Trade, 
and  avers  occupancy  under  such  lease,  and  es- 
toppel of  the  lessee  to  question  the  corporate 
capacity  of  the  lessor,  and  that  this  proceed- 
ing is  Instituted  and  prosecuted  in  the  sole 
interest  and  at  the  sole  request  and  expense 
of  the  Chicago  Open  Board  of  Trade. 

The  fourth  plea  sets  out  the  incorporation 
as  averred  in  the  first  plea,  and  alleges  the 
nnlform  construction,  since  Its  enactment,  of 
the  general  incorporation  act  of  1872  as  au- 
thorizing corporations  for  this  purpose,  the 
issuing  of  numerous  charters  under  this  act 
for  such  purposes,  and  the  failure  of  the  state 
to  ever  question  the  right  of  such  corpora- 
tions to  exist;  that  in  Chicago  alone  $100,- 
000,000  have  been  invested  in  the  stock  and 
$50,000,000  in  the  bonds  of  such  companies; 
that  the  courts  of  the  state  hare  uniformly 
recognized  and  treated  such  companies  as 
valid,  and  the  plea  gives  a  list  of  over  25  such 
charters,  with  dates  of  issue,  ranging  from 
1873  to  1908,  and  amounts  of  capital  from 
$50,000  to  $2,000,000. 

The  fifth  plea  sets  forth  the  allegations  of 
the  first,  second,  and  fourth  pleas,  and  then 
alleges  that  respondents  own  sto<^  in  the 
Imperial  Building  Company  acquired  prior  to 
July,  1906,  upon  the  faith  that  the  charter 
was  valid,  and  the  state  was  estc^ped ;  that 
the  proceeding  seeks  to  Impair  the  obligation 
of  contracts,  In  violation  of  section  10  of  ar- 
ticle 1  of  the  federal  Constitution,  and  to  de- 
prive respondents  of  property  without  due 
process  of  law,  In  violation  of  section  1  of  the 
fourteenth  amendment  to  the  federal  Consti- 
tution. 

The  sixth  plea  is  the  same  as  the  fifth,  ex- 
cept that  it  claims  protection  also  under  sec- 
tions 2  and  14  of  article  2  of  the  Constitu- 
tion of  Illinois. 

The  seventh  plea  again  sets  forth  the  alle- 
gations of  the  firat,  second,  and  fourth  pleas, 
and  alleges  that  respondents  own  stock  In  the 
Imperial  Building  Company,  acquired  prior  to 
July,  1906,  upon  the  faith  that  it  was  valid, 
and  the  state  estopped;  that  since  the  enact- 
ment of  the  act  of  1872  corporations  have 
been  organized  under  It  to  operate  hotels  and 
safety  deposit  vaults,  and  the  purpose  of  such 
corporations  has  been  declared  lawful;  and 
that  to  uphold  the  tight  in  those  cases  and 
to  deny  it  in  this  Is  a  denial  of  the  equal  pro- 
tection of  the  laws,  contrary  to  section  1  of 
the  fourteenth  amendment  to  the  federal  Con- 
stitution. 

The  eighth  plea  Is  the  same  as  the  seventh, 
except  that  It  claims  also  the  protection  of 
section  22  of  article  4,  section  14  of  article 
2,  and  section  11  of  article  1,  of  the  Consti- 
tution of  Illinois. 

In  the  collateral  proceeding  of  Imperial 
Building  Co.  V.  Chicago  Open  Board  of  Trade, 
238  111.  100,  87  N.  E.  167,  the  charter  here  in 
question  was  held  to  be  invalid.    In  People  t. 
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Shedd.  241  III.  155,  89  N.  B.  332,  the  same 
qoeBtlons  ■which  are  Involved  here  were  pre- 
sented, and  determined  adversely  to  the  ap- 
pellant's contentions  In  this  case.  It  wonld 
serve  no  nseful  purpose  to  repeat  here  the 
reaaoniB  we  then  gave  for  the  conclnslons 
reached  In  those  cases.  For  the  reasons  there 
assigned,  the  Judgment  of  the  circuit  court  is 
affirmed. 
Judgment  afiOrmed. 


(248  III.  72) 

AIiBREGBT  et  al.  v.  HITTLE  et  aL 
(Supreme  Court  of  Illinois.    Dec.  21,  IdlO.) 

1.  PBOCESS   (J  96*)  —  NONEESIDBNTS— ArriDA- 

viT— SornciENCT. 

An  affidavit  for  publication  of  notice  of 
process,  stating  that  certain  defendants  were 
not  residents  of  the  state,  and  that  affiant  was 
informed  and  believed  that  they  resided  at  cer- 
tain named  places  in  other  states,  was  suffi- 
cient ;  the  provision  of  the  statute  for  stating 
that  process  cannot  be  served  on  a  defendant 
relatinK  only  to  one  who  is  concealed  within 
the  state  or  on  due  inquiry  cannot  be  found. 

[Ed.  Note.— For  other  cases,  see  Process,  Oent. 
Dig.  8f  10&-120;   Dec.  Dig.  i  96.*] 

2.  WnxB  (J  55*)— Tbstamentabt  Oataoitt— 

IKSAMK    DELtlSIONa— SuinCIENOT    OF    Bvi- 
DEITOE. 

Bvidence  held  to  show  that  a  testator  was 
the  subject  of  insane  delusions,  affecting  his 
children  and  influencing  the  provisions  of  his 
win. 

[M.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  137-161 ;  Dec  Dig.  |  55.*]      ■ 

3.  Wiujs  (J  322*)- Testamentaby  Capacitt 
— Evidence— Obdkb  of  Pboof— Bxpebt  Wit- 
nesses. 

While  it  is  proper  for  the  proponent  of  a 
will  to  offer  all  bis  evidence  of  testamentary  ca- 
pacity in  the  first  Instance,  yet,  after,  contest- 
ant has  offered  his  evidence,  proponent  majr  ex- 
amine expert  witnesses  as  to  what  conclusions, 
in  their  opinion,  should  be  drawn  from  such 
evidence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  Si  763-764;   Dec.  Dig.  f  322.»] 

Appeal  from  Circuit  Court,  Lee  County; 
Richard  S.  Farrand,  Judge. 

Suit  by  William  Albrecht  and  others 
against  Caroline  Hittle  and  others.  From 
the  decree,  defendants  appeal.    Affirmed. 

Louis  H.  Bnrrell,  Trusdell,  Smith  &  Leech, 
and  Jolin  B.  Brwin,  for  appellants.  W.  H. 
Winn  and  Brooks  &  Brooks,  for  appellees. 


CARTWRI6HT,  J.  In  this  snlt,  brought 
by  the  appellees  against  the  appellants,  the 
circuit  court  of  Lee  county  entered  a  decree 
upon  the  verdict  of  a  jury  setting  aside  the 
wUl  of  Frederick  Augustus  Albrecht  and  tjie 
probate  of  the  same. 

Three  of  the  defendants  were  nonresidents 
of  the  state,  and  were  brought  under  the 
jurisdiction  of  the  court  by  publication  of 
notice,  which  is  claimed  to  have  been  insuf- 
ficient on  account  of  a  defective  affidavit 


Two  of  the  nonresident  defendants  appeared 
tn  the  canae,  but  one  of  them  was  defaulted. 
The  principal  objection  to  the  affidavit  is 
that  it  did  not  state  that  process  could  not 
be  served  upon  the  defendants.  It  stated 
that  they  were  not  residents  of  this  state, 
and  that  the  affiant  was  informed  and  be- 
lieved that  they  resided  at  certain  places 
therdn  named,  in  other  statea  If  a  defend- 
ant is  not  a  resident  of  this  state.  It  is  not 
necessary  to  say  that  he  cannot  be  served 
with  process,  and  in  this  case  the  summons 
Issued  to  the  sheriff  was  returned  not  found 
as  to  the  three  defendants.'  The  provision  of 
the  statute  for  stating  that  process  cannot 
be  served  npon  a  defendant  relates  only  t6 
one  who  is  concealed  within  the  state  or  on 
due  inquiry  cannot  be  found.  One  making 
an  affidavit  as  a  basis  for  publication  of  no- 
tice Is  bound  to  make  due  inquiry  to  ascer- 
tain the  place  of  residence  of  a  nonresident 
defendant,  and  he  may  state  the  fact  of  his 
own  knowledge;  but,  if  his  information  is 
the  result  of  inquiry,  be  must  necessarily 
state  the  residence  npon  information  and 
belief.  The  statute,  therefore,  contemplates 
that  such  an  affidavit  may  be  made,  and  the 
objections  to  the  affidavit  are  not  good. 

The  proceedings  at  the  trial  were  not  en- 
tirely free  from  error;  but  no  different  result 
could  be  expected  upon  another  trial,  and 
therefore  the  decree  ought  not  to  be  reversed 
on  account  of  them.  The  testator,  Frederick 
Augustus  Albk-echt,  executed  the  will  on 
March  19,  1900,  and  by  it  he  first  provided 
that  bis  wife  should  have  only  what  the  law 
wonld  allow  her.  His  wife  died  In  his  life- 
time, so  that  the  provision  relating  to  her 
did  not  become  operative;  and  he  died  on 
January  1,  1900,  leaving  11  children  and 
7  grandchildren,  hl9  heirs  at.  law.  By  the 
will  the  whole  estate  was  given  to  5  of  the 
children.  The  proponents  of  the  will  proved 
that  the  testator  was  capable  of  transacting 
ordinary  business,  and  there  was  no  evidence 
to  the  contrary,  so  that  he  was  shown  to  be 
capable  of  making  a  will,  if  it  was  not  in- 
validated by  insane  delusions  affecting  its 
provisions.  The  ground  of  attack  upon  the 
will  was  that  the  testator  was  the  subject  Of 
such  delusions,  and  the  contestants  proved 
that  he  was  in  the  babit  of  speaking  of  his 
wife  to  neighbors  and  acquaintances  as  a 
bitch  and  a  whore,  and  that  he  denied  the 
paternity  of  his  children.  He  said  that  they 
were  bastards  and  sons  of  bitches,  and  did 
not  belong  to  him.  At  one  time  he  said  that  he 
had  16  children,  but  12  of  them  were  not  his: 
that  the  dark-haired  ones  belonged  to  a  man 
that  he  named,  and  the  llght-halred  ones  to 
another  person  whose  name  he  gave.  At  an- 
other time  he  said  that  the  children  were  not 
his  with  the  exception  of  one,  and  he  was 
doubtful  about  that  one.  It  was  a  common 
thing  for  him  to  make  these  assertions,  and 
he  accused  a  merchant  of  improper  relations 
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with  his  wife,  because  they  went  down  In 
the  basement  of  a  store  to  see  If  she  could 
pick  out  some  carpet  rags  to  make  a  carpetl 
When  he  went  away  from  the  house,  he 
would  teU  a  girl  who  was  working  there  to 
watch  and  see  If  any  man  came  there,  and 
tell  him.  He  would  go  In  the  house  In  a 
sneaking  way  to  see  If  any  other  man  was 
there.  When  he  would  come  home,  he  would 
ask  If  there  were  any  men  there  that  day. 
He  slept  with  two  revolvers  In  his  bed,  and 
threatened  to  shoot  his  wife,  and  at  one  time 
held  a  revolver  to  her  bead.  There  was  not 
the  slightest  reason  for  any  of  his  charges  or 
suspicions.  His  wife  was  a  virtuous  woman 
and  of  good  repute,  and  the  only  rational  con- 
clusion that  could  be  reached  by  the  Jury 
from  the  evidence  was  that  he  was  the  sub- 
ject of  insane  delusions,  affecting  his  children 
and  Influencing  the  provisions  of  his  wUL 
His  belief  as  to  his  wife  and  the  paternity  of 
his  children  was  based  on  no  evidence  what- 
ever, and  was  a  belief  which  no  sane  person 
would  entertain  for  a  moment 

The  only  error  affecting  the  merits  of  the 
case  was  the  exclusion  of  testimony  In  rebut- 
tal. After  the  contestants  had  given  evidence 
of  the  conduct  of  the  testator  and  his  charges 
concerning  his  wife  and  children,  the  defend- 
ants produced  expert  witnesses,  to  whom  hy- 
pothetical questions  were  put  embracing  such 
facts,  for  the  purpose  of  getting  the  opinions 
of  the  experts  before  the  Jury  that  la  their 
opinion  such  facts  were  not  evidence  of  In- 
sane delusions.  The  court  sustained  the  ob- 
jections, on  the  ground  that  the  evidence 
should  have  been  offered  by  the  proponents  In 
making  out  their  case.  The  error  In  the  rul- 
ing Is  apparent,  from  the  fact  that  the  pro- 
ponents of  the  wUl  could  not  have  known 
what  would  be  testified  to  by  the  contestants' 
witnesses  until  their  evidence  had  been  giv- 
en. It  is  proper  for  the  proponent  of  a  will 
to  offer  all  his  evidence  of  testamentary  ca- 
pacity in  the  first  Instance,  and  If  he  desires 
to  present  to  the  Jury  the  opinions  of  experts 
based  on  hypothesis  of  facts  testified  to  by 
tals  witnesses  he  should  do  so  before  closing 
In  chief  (SUngloff  v.  Bruner,  174  111.  561,  51 
N.  B.  772) ;  but  after  the  contestant  has  of- 
fered his  evidence  the  proponent  has  a  right 
to  examine  expert  witnesses  as  to  what  con- 
dasions.  In  their  opinion,  should  be  drawn 
from  such  evidence.  In  this  case,  however, 
it  seems  clear  to  us  that  no  number  of  ex- 
perts would  be  able  to  convince  a  Jury  that 
the  beliefs  of  the  testator  were  merely  false 
Ideas,  as  distinguished  from  Insane  delusions, 
as  was  proposed  by  the  solicitor  In  offering 
the  evidence.  Jurors  of  ordinary  intelligence 
would  inevitably  conclude  that  the  testator 
was  so  far  affected  with  Insane  delusions  as 
would  render  him  Incapable  of  making  a  valid 
disposition  of  his  estate  between  his  children. 

The  decree  U  affirmed. 

Decree  affirmed. 


IMg. 


(247  111.  39S) 

PEOPLE  ex  reL  ARNOLD,  County  CoUector. 

V.  ADAIR  et  al. 

(Supreme  Court  of  IlUnois.    Dec  21,  1910.) 

1.  Dbains  (S  76*)  —  Special  Asskssicbnt  — 
Ci^ssiFicATioN  OF  Lands— Validitt. 

The  classification  of  lands  for  drainage  as- 
sessment, made  by  commissionerB  at  the  office 
of  their  attorney  outside  the  drainage  district, 
was  valid,  where  the  hearing  of  objections  to 
the  classification,  following  due  notice  of  the 
time  and  place  of  such  bearing,  was  held  at  the 
house  of  one  of  the  objectors  in  the  drainage 
district 

[Ed.  Note. — For  other  cases,  see  Drains.  Cent 
Dig.  a  7ft-81 ;   Dec.  Dig.  §  76.*] 

2.  Dbairs  (!  88*)— Additionai.  Assbssioentb 
— Condition  of  Fund — Dbainags  Recobd. 

An  additional  assessment  cannot  be  levied 
on  lands  of  a  drainage  district,  unless  the  drain- 
age record  shows  a  deficiency  of  funds. 
^Ed.  Note.— For  other  cases,  see  Drains,  Cent 
§1  76-81;   Dec.  Dig.  {  83.*] 

3.  Dbairs  (|  90*)— Addttionai.  Assbssment— 

AOnOIT    ATTACKINO— EVIDBNCB    BT    Objbo* 
TOBS. 

Where  objectors  to  an  additional  drainage 
assessment  bad  no  other  opportunity  to  question 
the  propriety  of  the  additionai  iev^r,  they  will 
be  allowed  to  present  tlieir  objections  in  sn 
action  to  enforce  the  assessment 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  192;   Dec.  Dig.  |  90.*] 

Appeal  from  La  Salle  County  Court;  W. 
H.  HInebangh,  Judge. 

Action  by  the  People,  on  the  relation  of 
Henry  L.  Arnold,  County  Collector,  to  sub- 
ject the  property  of  Theron  Adair  and  oth- 
ers to  satisfy  an  additional  drainage  assess- 
ment Judgment  for  plaintiff,  and  defend- 
ants appeal.    Reversed  and  remanded. 

R.  D.  Mills  and  Butters  &  Armstrong,  for 
appellants.  James  J.  Conway  and  Heniy  M. 
Kelly,  for  appellee. 

PER  CURIAM.  This  was  an  application 
by  the  county  collector  of  La  Salle  county 
for  Judgment  and  order  of  sale  In  the  coon- 
ty  court  of  said  county  against  the  lands  of 
appellants  to  satisfy  a  second  additional  aa- 
sessment  levied  by  Drainage  District  No.  2 
of  the  town  of  Ophlr,  for  the  purpose  of 
building  bridges  and  prosecuting  an  appeal 
In  a  certain  mandamus  case  In  which  the 
drainage  district  was  Interested.  The  appel- 
lants appeared  and  filed  objections  to  Judgr- 
meiit  and  order  of  sale,  and  the  objections 
were  either  overruled  or  stricken  from  the 
files,  and  Judgment  and  order  of  sale  was 
entered  against  the  lands  of  appellants  to 
satisfy  said  assessment,  and  this  appeal  fol- 
lowed. 

The  objections  were:  (1)  That  eadi  and 
every  one  of  the  meetings  at  which  the  lands 
In  said  district  were  classified  and  said  as- 
sessment was  levied  was  held  outside  the 
district;  (2)  that  the  assessment  exceeds  the 
amount  of  the  estimate  of  the  cost  of  the 
proposed  Improvement:  (3)  that  no  plans  for 
new  or  additional  work  were  made  prior  to 
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the  leT7  of  the  aasesament;  (4)  tluit  the  rec- 
ord does  not  show  any  accoanta  or  reports  ot 
money  collected  and  disbursed,  and  shows 
no  deficiency  oi  the  funds  of  the  district  to 
complete  the  Improvement;  (6)  that  the  as- 
sessment is  levied  to  pay  an  existing  debt; 
(6)  that  a  previous  assessment  of  $1,000  had 
been  levied  for  the  purpose  of  building  bridg- 
es; (7)  that  the  estimate  of  the  cost  of  the 
improvement  was  $7,212,  and  an  original  as- 
sessment of  18,000  and  an  additional  assess- 
ment of  $1,000  had  been  levied  and  collected, 
which  la  in  exces  of  the  estimate;  (8)  that 
the  funds  of  the  district  have  been  paid  out 
for  illegal  pniposes,  and  no  deficiency  exists; 
and  (9)  that  no  legal  meeting  was  held  to 
levy  the  present  assessment  Objections  Noe. 
2,  3,  4,  6,  7,  and  8,  and  part  of  1,  were 
Btricken  from  the  files,  and  no  evidence  was 
allowed  to  be  Introduced  In  support  of  said 
objections. 

The  first  proposition  argued  In  the  briefs 
la  that  the  assessment  was  void  by  reason 
of  the  fact  tliat  the  classification  of  the 
lands  of  the  district  was  made  outside  of 
the  district  This  additional  assessment  is 
based  upon  the  original  classification  and  If 
that  classification  was  made  outside  of  the 
district  it  was  void,  and  would  not  support 
the  present  assessment  Carr  t.  People,  224 
IlL  160,  7&  N.  B.  648.  The  record  shows 
the  classification  was  made  by  the  commls- 
Bloners  at  the  office  of  their  attorney  in  the 
city  of  Ottawa;  that  It  was  filed  in  the  town 
clerk's  office  of  OpMr  township;  tbkt  a  time 
and  place  were  fixed  for  hearing  objections 
thereto  fit  the  bouse  of  one  of  the  objectors, 
who  resided  in  the  district;  that  due  notice 
was  given  of  the  time  and  place  where  objec- 
tions would  be  heard  to  the  classification; 
that  the  commissioners  held  the  meeting  In 
the  district  at  the  time  and  place  fixed  for 
hearing  objections  to  the  classification,  and 
after  &  hearing  the  classification  was  con- 
firmed. AiVe  think  this  a  compliance  with  the 
statute,  and  that  the  original  dasslflcation 
was  a  valid  classification. 

It  is  further  contended  that  the  appellants 
were  not  permitted  to  show  upon  the  hear- 
ing that  there  was  no  deficiency  of  funds 
with  which  to  complete  the  Improvement  and 
that  there  waa  no  necessity  for  the  levy  of 
this  assessment  The  levy  of  an  additional 
or  supplemental  assessment  proceeds  upon 
the  theory  that  there  is  not  enough  money 
In  the  hands  of  the  commissioners  to  pay 
for  completing  the  improvement  and  to  pay 
the  legitimate  expenses  incurred  by  the  dis- 
trict in  the  prosecution  of  the  work  for  which 
it  was  established.  The  statute  requires  the 
commissioners  to  keep  accurate  accounts  and 
to  make  annual  reports,  and  that  they  be 
filed  with  the  clerk  and  recorded  In  the 
drainage  record.  While  In  a  proper  case  an 
additional  or  supplemental  assessment  may 
be  levied  by  the  commissioners,  we  do  not 
think  they  should  have  the  right  to  make 
■odi  levy,  miless  their  drainage  record  shows 
G8N.a-23 


there  Is  a  defldency.  This  was  the  only  op« 
portimlty  the  objectors  had  to  question  the 
propriety  of  an  additional  or  supplemental 
levy  (People  v.  Carr,  231  111.  502,  83  N.  E. 
269),  and  we  think  the  court  erred  In  not 
permitting  them  to  show  that  there  was  no 
necessity  for  the  levy  of  the  present  assess- 
ment Had  the  drainage  record  been  kept  in 
such  shape  that  it  would  show  (as  the  law 
requires  it  should)  the  total  receipts  and  dis- 
bursements of  the  commissioners,  it  could 
readily  have  been  determined  whether  or  not 
an  additional  or  supplemental  assessment  was 
necessary,  and  as  It  did  not  show  the  neces- 
sity of  an  additional  or  supplemental  levy 
the  court  should  have  denied  judgment  and 
order  of  sala  The  landowners  of  a  drainage 
district  have  the  right  to  be  informed  as 
to  the  financial  condition  of  the  district  at 
all  times,  and  they  are  entitled  to  be  inform- 
ed upon  the  subject  by  the  drainage  record, 
which  record,  as  we  understand  the  statute, 
must  show  a  defldency  of  funds  before  the 
lands  of  the  district  can  be  taken  from  the 
owners  of  such  lands  by  forced  sale  to  satis- 
fy an  additional  or  supplemental  assessment 
In  the  Carr  Case,  last  above  cited,  on  page 
506  of  231  111.,  and  page  270  of  83  N.  R,  it 
was  said:  "When  the  law  reijuires  records 
of  proceedings  to  be  kept  by  drainage  com* 
mlssloners,  as  In  this  instance,  they  are  the 
only  lawful  evidence  of  the  action  to  which 
they  refer,  and  such  records  cannot  be  con- 
tradicted, added  to,  or  supplemented  by  pa- 
rol." 

The  judgment  of  the  county  court  will  be 
reversed,  and  the  cause  remanded  to  that 
court  tor  further  proceedings  not  inconsist- 
ent with  the  views  herein  expressed. 

Beversed  and  remanded. 

(M7  111.  48«.) 

PEOPLB  ex  rel.  AHNOLD,  County  Collector, 
V.  liEONARD  et  aL 

(Supreme  Court  of  Illinois.    Dec.  21,  1910.) 

Appeal  from  La  Salle  County  Court;  Joseph 
Davis,  Judge. 

Application  by  the  County  Collector  of  La 
Salle  County  for  judgment  and  order  of  sale 
ag:ain8t  the  lands  of  William  Leonard  and  oth- 
ers to  satisfy  an  additional  drainage  assess- 
ment. Judgment  for  plaintiff,  and  defendants 
appeal.    Reversed  and  remanded. 

See,  also,  244  111.  429,  91  N.  B.  634. 

Batters  &  Armstrong,  for  appellants.  B.  F. 
Lincoln,  John  Garland,  and  D.  L.  I>unavan,.for 
appellee. 

PER  CURIAM.  This  was  an  application  by 
the  county  collector  of  La  Salle  county  for 
judgment  and  order  of  sale  in  the  county  court 
of  the  aforeaafd  county  against  the  lands  of 
the  appeilanta  to  satisfy  an  additional  asaeas- 
ment  levied  by  the  commlasionerB  of  Union  Dis- 
trict No.  1  of  the  towns  of  Freedom  and  Ophir, 
in  La  Salle  connty.  ^e  record  of  the  drain* 
age  district  In  this  case  is  the  same  as  the  rec- 
ord of  Drainage  District  No.  2  of  the  town  of 
Ophir,  considered  by  this  court  at  this  term  in 
the  case  of  Pe<nde  v.  Adal^  98  N.  B.  352  in  so 
far  as  the  drafnan  record  falls  to  show  that 
the  funds  of  the  district  have  been  ezhawted 
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and  a  necessitr  exists  for  the  levy  of  an  addi- 
tional assessment  in  said  drainage  district. 

The  judgment  of  the  county  court  will  be  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 


(247  111.  605) 

LOGUB  et  al.  t.  BATTBRTON  et  al. 

(Supreme  Court  of  Illinois.     Dec.  21,  1910.) 

1.  Schools  and  Schooi,  Distbicts  (g  27*)— 

CREATION     OF     SCHOOt,     DlSTRIOT— PROCKED- 

INGS  roB  Oroanization— Review. 

Where  a  written  notice  of  appeal  from  the 
action  of  township  trustees  of  schools  on  a 
petition  for  the  organization  of  a  school  district 
to  an  appellate  board  of  county  superintendents 
of  schools  is  filed  with  the  township  trustees 
within  10  days,  as  required  by  section  55  of  the 
school  law  (Kurd's  Rev.  St.  1909,  c.  122),  the 
clerk's  failure  to  place  the  file  mark  thereon 
cannot  defeat  the  right  of  appeal. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  §  46 ;  Dec.  Dig.  { 
27.*] 

2.  Schools  and  School  Distbicts  (J  27*)— 
Creation  of  School  Distbict— Jurisdic- 
tion or  BoABD  or  Township  Trustees— 
Recobd. 

Where  a  board  of  township  trustees  has 
jurisdiction  of  a  petition  for  the  organization 
of  a  school  district  by  virtue  of  compliance  with 
the  requirements  of  School  Law  (Kurd's  Rev. 
St.  1909,  c.  122)  §  46,  cl.  4,  and  sections  62-54, 
prescribing  the  form  of  the  petition,  the  number 
of  names  necessary,  and  the  time  and  notice  of 
filing,  it  is  not  necessary  to  the  validity  of 
their  action  that  the  record  of  proceedings 
should  show  a  finding  of  compliance  with  the 
requirements  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  i  45;  Dec.  Dig.  | 
17.*] 

8.  ScHOOi.8  AND  School  Districts  (S  27*)— 
Creation  op  School  District— Powers  of 
Boards — Statutes. 

The  school  law  (Hurd's  Rev.  St.  1909,  c. 
122)  provides,  by  section  46,  cl.  4,  that  the  pe- 
tition for  the  organization  of  a  school  district 
shall  be  signed  by  a  majority  of  the  legal  voters 
of  each  district,  or  by  two-thirds  of  the  legal 
voters  residing  within  the  territory  described 
within  the  petition,,  containing  not  fewer  than 
10  families.  Section  52  provides  for  the  time 
of  filing  the  petition  and  giving  notice  thereof. 
Section  53  makes  it  the  duty  of  the  trustees  to 
ascertain  whether  these  provisions  have  been 
complied  with,  and  section  54  relates  to  hear- 
ing and  action  by  the  trustees.  Section  56 
empowers  the  county  superintendent,  or  the 
superintendents  of  several  counties,  to  investi- 
gate the  case  on  appeal.  Held,  that  the  jurisdic- 
tion of  a  board  of  trostees  depends  on  a  compli- 
ance with  the  requirements  of  the  statute,  but 
that  its  decision  as  to  whether  it  had  jurisdic- 
tion, and  its  action  in  granting  or  denying  the 
petition  on  that  ground,  or  any  other  ground, 
Is  reviewable  by  tiie  county  superintendents.  . 

[■Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  i  45;    Dec  Dig.  { 

4.  Schools  and  School  Distbicts  (f  27*)— 
Cbeation  of  School  District— Jurisdic- 
tion of  Township  TBustees. 

School  Law  (Kurd's  Rev.  St  1909,  c.  122) 
I  46,  cl.  4,  requires  a  petition  to  the  trustees 
of  townships  for  the  oiKanixation  of  a  school 
district  to  be  signed  by  a  majority  of  the  legal 
voters  of  each  district  or  by  two-thirds  of  the 
legal  voters  residing  within  the  territory  de- 
scribed in  the  petition,  containing  not  less  than 
10  families.    A  petition  was  filed  with  a  board 


of  township  trustees,  stating  that  the  proposed 
district  "will  not  have  less  than  10  families 
resident  in  it"  Held,  that  the  language  of  the 
statute  should  be  construed  to  mean  that  there 
were  then  resident  in  the  proposed  district  10 
families,  and  when  organized  into  a  district  it 
would  not  contain  less  than  10  families,  and 
therefore  the  petition  was  a  compliance  with  the 
requirement  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  f  45 ;   Dec.  Dig.  i 

Dunn,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Menard  Coun- 
ty ;   Guy  R.  WlUlamB,  Judge. 

Petition  by  James  Logue  and  others  for  a 
writ  of  certiorari,  directed  to  Eva  B.  Bat- 
terton  and  others.  From  a  Judgment  enter- 
ed on  an  order  quashing  the  writ,  petitioners 
appeal.    Affirmed. 

Peter  Murphy  and  Masters  &  Masters,  for 
appellants.  Thomas  P.  Reep  and  Smoot  & 
Laning,  for  appellees. 

FARMER,  J.  Appellants,  by  leave  obtain- 
ed of  one  of  the  Judges  of  tlie  circuit  court 
of  Menard  county  in  vacation,  filed  their  pe- 
tition in  said  circuit  court  for  a  writ  of  cer- 
tiorari, directed  to  appellees,  Eva  B.  Batter- 
ton,  county  superintendent  of  schools  of  Me- 
nard county,  Edgar  C.  Pmltt,  county  superin- 
tendent of  Bchoohs  of  Sangamon  county, -and 
D.  F.  Nichols,  county  superintendent  of 
schools  of  Iiogan  county,  commanding  tbem 
to  bring  into  court  all  papers  and  records  of 
the  board  of  trustees  of  township  18  N., 
range  4  W.,  and  township  18  N.,  range  6  W., 
together  with  the  transcript  of  the  proceed- 
ings before  said  boards  of  trustees,  upon  a 
petition  for  the  organization  of  a  new  school 
district;  also  the  papers,  records,  and  tran- 
script of  the  proceedings  before  the  said  three 
county  superintendents  of  schools,  acting  as 
a  board  of  appeals,  upon  an  appeal  from  the 
boards  of  trustees,  to  the  end  that  the  said 
proceedings  might  be  reviewed  and  quashed 
by  the  circuit  court.  The  proceedings  sought 
to  be  reviewed  and  quashed  were  proceedings 
had  upon  a  petition  presented  to  said  Ixmrds 
of  trustees  for  the  organization  of  certain 
territory  lying  within  school  districts  num- 
bered 40,  180,  and  181,  in  the  counties  of 
Menard,  Sangamon,  and  Logan,  into  a  new 
district.  The  petition  for  a  writ  of  certiorari 
was  filed  by  certain  parties  who  are  freehold- 
ers and  taxpayers  in  said  school  districts 
numbered  40,  180,  and  181.  The  prayer  of 
the  petition  for  the  organization  of  the  new 
district  presented  to  said  boards  of  trustees 
was  denied,  and  an  appeal  was  taken  from 
their  action  to  Eva  B.  Batterton,  county  su- 
perintendent of  schools  of  Menard  county. 
As  the  organization  of  the  prc^)osed  new  dis- 
trict affected  territory  in  school  districts  ly- 
ing in  Menard,  Sangamon  and  Logan  coun- 
ties, she  called  in  to  aid  in  passing  upon  the 
appeal  the  county  superintendents  of  Sanga- 
mon and  Logan  counties.    The  board  of  ap- 


*f  or  olbar  casM  see  some  topio  and  sectton  NUMBER  In  Dao.  Dig.  &  Am.  Dig.  Key  No.  Berlas  t  Hap'r  Indaw 


Digitized  by  VjVJVJV  IC 


m.) 


LOaUB  T.  BATTERTON. 


865 


peals  rerersed  the  actl<»i  of  the  boards  of 
trustees,  granted  the  prayer  of  the  petition, 
declared  the  new  district  organized,  and  no- 
tified the  clerks  of  the  respective  boards  of 
trastees  of  their  action,  as  by  law  required. 
Upon  the  return  to  the  writ  of  certiorari  be- 
ing filed  by  appellees,  appellants  moved  to 
quash  it,  which  motion  was  overruled,  the 
return  held  sufficient,  and  a  motion  by  appel- 
lees to  quash  the  writ  was  sustained,  the 
writ  quashed,  and  the  petition  dismissed. 
From  the  Judgment  bo  entered,  the  petition- 
ers for  the  writ  have  prosecuted  this  appeal. 

While  the  argument  of  the  appellants  em- 
braces a  wide  range,  the  only  question  in- 
volved Is:  Was  the  return  to  the  writ  of  cer- 
tiorari sufficient  to  justify  the  Judgment  of 
the  court  in  quashing  the  writ  and  dismiss- 
ing the  petition?  This  question  Is  preserved 
for  review  without  a  bill  of  exceptions,  and 
some  points  discussed,  which  appellees  con- 
tend were  not  preserved  by  bill  of  excep- 
tions, need  not  be  referred  to.  Appellants 
say  In  their  brief:  "The  only  question  for 
the  court  to  determine  Is  whether  appellees, 
acting  as  a  board  of  appeals  under  the  stat- 
ute, had  such  papers  before  them  on  the  ap- 
peal as  conferred  Jurisdiction."  The  papers, 
records,  and  transcripts  of  the  boards  of  trus- 
tees and  of  the  board  of  appeals  are  set  out 
in  the  return  and  numbered  as  exhibits.  The 
petition  to  the  hoards  of  trustees  sets  out 
and  describes  the  territory  sought  to  be  de- 
tached from  other  districts  and  organized 
Into  a  new  district.  It  was  filed  with  the 
t>oards  of  trustees  in  proper  time  to  be  acted 
upon  at  their  April  meetings,  1910,  and  proof 
of  service  of  notice  of  the  Intention  to  file 
said  petition  was  made  as  required  by  law. 
We  think  the  record  shows  the  petition  was 
signed  by  the  requisite  number  of  persons 
authorized  to  sign  a  petition  for  the  orgaq^- 
zation  of  a  new  district,  and  that  it  was  In 
substantial  compliance  with  the  requirements 
of  the  law.  The  return  shows  that  the  trus- 
tees of  township  18  N.,  range  4  W.,  consider- 
ed the  petition  at  their  regular  annual  meet- 
ing, April  4,  1910,  and  denied  the  petition  on 
the  ground  that  it  did  not  have  the  signa- 
tures of  the  necessary  two-thirds  of  the 
voters  of  the  territory.  The  trustees  of 
township  18  N.,  range  5  W.,  took  up  the  peti- 
tion at  their  r^ular  meeting,  April  4,  19fO, 
bat  adjourned  to  meet  April  9th  to  further 
consider  it.  At  the  adjourned  meeting  the 
prayer  of  the  petition  was  denied,  "on  the 
ground  of  irregularity  of  lines."  On  April 
12th  Elugene  Baugher  and  six  others  filed 
notice  of  appeal  to  the  county  superintendent 
of  schools  of  Menard  county. 

It  is  contended  that  the  appeal  was  not 
pri^erly  taken,  and  the  county  superintend- 
ents had  no  Jurisdiction  to  entertain  it,  be- 
cause it  does  not  appear,  except  from  an 
amendment  made  after  the  appeal  was  dis- 
posed of,  that  the  notice  of  the  appeal  was 
filed  with  the  trustees  of  township  18  N., 
range  6  W^  within  10  days  after  the  decision 


of  the  trustees,  as  the  law  requires.  We  do 
not  think  there  is  any  merit  in  this  conten- 
tion. The  return  sets  out  the  notice  of  ap- 
peal, which  bears  a  file-mark  of  April  12, 
1910,  and  the  return  recites  that  It  was 
filed  with  the  board  of  trustees  on  that  date, 
but  that  the  file-mark  on  said  notice  .was 
placed  thereon  after  It  was  filed  with  the 
board  of  appeals.  The  records  and  papers  of 
the  trustees  of  both  townships  were  trans- 
mitted by  the  proper  officer  to  the  superin- 
tendent of  schools  of  Menard  county  on  the 
14th  day  of  April,  1010,  and  It  thus  clearly 
appears  that  the  appeal  was  taken  within 
the  time  required  by  law.  If  the  notice  was 
filed  (and  It  appears  that  it  was)  within  the 
time  required  by  law,  the  failure  of  the  clerk 
to  place  the  file-mark  thereon  could  not  de- 
feat the  right  of  appeal. 

The  original  transcript  of  the  proceedings 
of  the  board  of  trustees  of  township  13  N., 
range  5  W.,  stated  the  board  had  considered 
the  petition  and  denied  it  on  account  of  Ir- 
regularity of  lines ;  but  It  contained  no  find- 
ing or  recitals  of  the  facts  required  by  law  to 
give  the  board  Jurisdiction.  The  return  sets 
out  an  amended  transcript  of  the  proceed- 
ings of  said  board,  made  after  the  appeal  was 
disposed  of.  Said  amended  transcript  finds 
ail  steps  had  been  taken  and  aU  facts  exist- 
ed necessary  to  give  the  board  jurisdiction 
of  the  petition.  The  original  record  of  the 
action  of  appellees  as  a  board  of  appeals  sets 
out  the  hearing  of  the  appeal  by  said  board 
May  2,  1910,  and  the  action  of  the  board  re- 
versing the  action  of  the  trustees  and  the 
granting  of  the  prayer  of  the  petition  crea- 
ting a  new  district  as  prayed.  An  amended 
transcript  of  the  record,  which  was  prepared 
after  the  issuance  of  the  writ  in  this  case, 
finds  and  recites  all  the  Jurisdictional  facts 
required  to  give  the  trustees  Jurisdiction; 
also  all  facts  necessary  to  give  the  board  of 
appeals  Jurisdiction;  that  said  board  of  ap- 
peals had  made  full  Investigation,  and,  find- 
ing that  it  was  to  the  best  Interest  of  aU 
parties  to  create  the  new  district.  It  was  or- 
dered that  said  district  be  created,  and  that 
the  action  of  the  trustees  be  reversed.  Both 
the  original  and  amended  records  of  the 
board  of  appeals  were  signed  by  all  three  of 
the  superintendents;  but  the  action  of  the 
said  board  was  arrived  at  by  the  affirmative 
vote  of  the  county  superintendents  of  Menard 
and  Sangamon  counties,  the  county  superin- 
tendent of  Logan  county  having  voted  in  the 
negative.  It  is  insisted  that  these  amended 
transcripts  set  out  In  the  return  are  not  en- 
titled to  be  considered  in  determining  the 
sufficiency  of  the  return  to  the  writ. 

By  the  fourth  clause  of  section  46  of  the 
school  law  (Hurd's  St.  1909,  c.  122)  the  trus- 
tees, at  their  regular  meeting  in  April,  are 
given  authority  "to  create  a  new  district 
from  territory  belonging  to  two  or  more  dis- 
tricts, when  petitioned  by  a  majority  of  the 
legal  voters  of  each  district ;  or,  when  peti- 
tioned by  two-thirds  of  the  legal  voters  re- 
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Biding  within  the  territory  described  In  the 
petition,  containing  not  fewer  than  ten  faml- 
Ues,  asking  that  such  territory  be  created 
Into  a  new  district."  Section  52  provldea 
that  no  petition  shall  be  acted  npon  by  the 
trustees  unless  It  has  been  filed  with  the 
clnrk  at  least  20  days  before  the  regular 
meeting  In  April,  nor  unless  a  copy  of  it, 
with  a  notice  in  writing  signed  by  one  or 
more  of  the  i)etitloner8,  shall  be  delivered 
by  the  petitioners,  or  one  of  them,  to  the 
president  or  clerk  of  the  directors  of  each 
district  whose  boundaries  will  be  changed  if 
the  petition  is  granted,  10  days  before  the 
day  the  petition  is  to  be  considered.  Section 
53  makes  it  the  duty  of  the  trustees  to  as- 
certain whether  these  provisions  have  been 
compiled  with,  and,  if  they  have  not,  then 
the  board  may  adjourn  for  not  longer  than  4 
weeks,  In  order  that  compliance  may  be  had 
with  said  provisions.  Section  64  provides 
that  if  It  appears  on  the  day  of  the  regular 
meeting,  or  at  an  adjourned  meeting,  that 
such  provisions  have  been  complied  with, 
the  trustees  shall  consider  the  petition,  hear 
any  of  the  legal  voters  of  the  district  or  dis- 
tricts effected  by  the  proposed  change  who 
may  appear  and  oppose  the  petition,  and  the 
trustees  shall  grant  or  refuse  the  prayer  of 
the  petition  without  unreasonable  delay;  that 
"after  the  trustees  of  schools  have  considered 
the  petition,  no  objection  shall  be  raised  as 
to  its  form,  and  their  action  shall  be  prima 
facie  evidence  that  all  requirements  have 
been  complied  with."  Section  55  provides 
for  the  right  of  appeal  to  the  connty  super- 
intendent of  schools  by  filing  with  the  clerk 
of  the  trustees  a  written  notice  of  appeal 
within  10  days  after  final  action  by  the  trus- 
tees. JSectlon  50  makes  it  the  duty  of  the 
clerk  to  transmit,  within  5  days  after  the 
notice  of  appeal  has  been  filed,  all  papers  in 
the  case,  with  a  transcript  of  the  record  of 
the  trustees  showing  their  action  thereon,  to 
the  county  superintendent  of  schools.  Sec- 
tion 57  provides  that,  where  the  district  af- 
fected by  the  proposed  change  is  divided  by 
connty  line  or  lines,  the  appeal  may  be  taken 
to  the  county  superintendent  of  schools  of 
any  one  of  the  counties  in  which  the  district 
is  partly  located;  that  said  county  superin- 
tendent shall  then  forthwith  give  notice  to 
the  other  county  superintendent  or  super- 
intendents of  the  pendency  of  the  appeal, 
and  of  the  time  and  place  when  and  where  it 
will  be  heard,  and  all  of  said  county  super- 
intendents shall  meet  and  together  bear  and 
determine  the  appeal.  When  the  appeal  is 
determined,  the  connty  superintendents  are 
required  to  at  once  notify  in  writing,  the 
clerk  by  whom  the  papers  in  the  case  were 
transmitted  of  the  action  taken  on  the  ap- 
peal. 

It  might  be  the  better  practice  for  boards 
of  trustees  to  make  a  record  of  their  find- 
ings as  to  whether  the  requirements  of  the 
statute  necessary  to  give  them  Jurisdiction 


had  been  complied  with;  but  we  do  not 
think  this  is  necessary  to  the  validity  of 
their  action,  if  they  did,  in  fact,  have  Juris- 
diction. Neither  do  we  think  the  decision  of 
the  board  of  trustees  that  it  did  or  did  not 
have  Jurisdiction  is  conclusive  upon  the  coun- 
ty superintendent  in  case  of  an  appeal. 
Whether  the  board  has  Jurisdiction  depends 
upon  whether  the  requirements  of  the  stat- 
ute have  been  complied  with,  and  not  upon 
what  the  board  decides  upon  that  question. 
Where  there  is  a  failure  to  comply  with  any 
of  the  essential  requirements  of  the  statute 
in  order  to  give  the  board  Jurisdiction,  the 
action  of  the  board  in  taking  Jurisdiction 
and  deciding  upon  the  petition  would  be  sub- 
ject to  reversal  upon  appeal,  if  it  was  found 
by  the  county  superintendent,  upon  Investiga- 
tion, that  the  board  did  not  have  Jurisdiction. 
Here  one  of  the  boards  must  have  found 
that  It  had  Jurisdiction;  for  it  considered 
and  passed  upon  the  petition  and  denied  its 
prayer,  but  not  for  lack  of  Jurisdiction.  The 
other  board  decided  that  one  of  the  require- 
ments of  the  statute  necessiCry  to  give  it 
Jurisdiction  had  not  been  comjdied  with; 
but  this,  we  think,  was  so  decided  under  a 
misapprehension.  By  the  provisions  of  the 
statute,  if  the  petition  Is  entertained  and 
acted  upon,  the  action  of  the  trustees  is  pri- 
ma facie  evidence  that  all  the  requirements 
have  been  complied  with  necessary  to  give 
the  board  authority  to  act;  but  the  action  of 
the  board  is  only  prima  fade  evidence  that 
the  requirements  of  the  statute  have  been 
complied  with,  and  we  think  the  Intention 
of  the  Legislature  In  enacting  the  law  was 
that  the  action  of  the  board  of  trustees  in 
passing  upon  the  petition,  whether  denying 
or  granting  it,  and  upon  whatever  grounds 
their  action  may  have  been  based,  is  subject 
to  review  upon  appeal  to  the  county  super- 
intendent. The  statute  makes  it  the  duty  of 
the  connty  superintendent,  on  appeal,  to  "in- 
vestigate the  case,  make  snch  change  or 
changes,  or  refuse  to  make  them,  reversing. 
If  need  be,  the  action  of  the  trustees."  The 
authority  "to  investigate  the  case"  we  con- 
strue to  mean  that  the  county  superintend- 
ent has  power  to  do  more  than  merely  look 
at  the  papers  sent  up;  but  be  Is  authorized, 
in  his  investigation  of  the  case,  for  the  pur- 
pose of  determining  whether  the  action  of 
the  trustees  is  proper,  right  and  legal,  to  do 
anything  that  is  necessary  to  enable  him  to 
determine  whether  the  Jurisdictional  require- 
ments of  the  statute  had  been  co/aplied  with 
before  presentation  of  the  petition  to  the  trus- 
tees, and  to  enable  him  to  reach  a  proper  and 
correct  decision.  The  statute  makes  his  de- 
cision final.  Of  course,  if  the  trustees  had 
no  Jurisdiction  to  entertain  the  petition,  then 
the  county  superintendent  would  have  no 
Jurisdiction;  but  In  our  opinion  it  is  snffi- 
dently  shown  here  that  the  trustees  did 
have  Jurisdiction,  that  the  appeal  from  their 
decision  was  taken  In  conformity  with  the 


Digitized  by  VjVJVJV  IC 


HL) 


BROWN  ▼.  BROWN. 


357 


requirements  of  the  statnte,  and  that  the 
county  BuperlntendentB  had  Jurisdiction  to 
entertain  and  act  upon  said  appeal. 

The  fourth  clause  of  section  46  above  quot- 
ed requires  the  petition  to  the  trustees  to  be 
signed  by  a  majority  of  the  legal  voters  of 
each  district,  or  by  two-thirds  of  the  legal 
▼oters  residing  within  the  territory  describ- 
ed within  the  petition,  containing  not  fewer 
than  10  families.  The  petition  filed  with  the 
boards  of  trustees  stated  that  the  proposed 
district  "will  not  Iiave  less  than  10  families 
resident  in  it,  and  that  no  district  from 
which  the  territory  will  be  taken  wiU  be 
left  with  less  than  10  families."  It  is  argu- 
ed that  the  statement  in  the  petition  Is  not 
that  the  territory  proposed  to  be  organized 
into  a  new  district  has  10  families  residing  in 
It,  but  that  it  will  at  some  future  time  have 
10  families  residing  in  it  We  are  n  ot  inclined 
to  resort  to  the  most  technical  construction 
in  construing  the  language  of  petitions  of 
tills  character.  Certainly  the  territory  pro- 
posed to  be  organized  into  a  new  district 
must  have  at  the  time  of  the  organization 
not  fewer  than  10  families  residing  in  It 
The  trustees  would  have  no  Jurisdiction  to 
entertain  a  petition  to  organize  a  district 
containing  lexs  than  10  families.  The  criti- 
cism made  of  the  petition  is  that  Instead  of 
stating  the  territory  has  not  less  than  10 
families  resident  In  it  it  states  the  said  dis- 
trict will  not  have  less'  than  10  families  resi- 
dent in  it  The  reasonable  meaning  of  the 
petitioners  in  the  language  used,  we  think, 
was  that  there  were  then  resident  in  the  pro- 
posed territory  10  families,  and  that  when 
organized  Into  a  district  it  would  contain 
not  fewer  than  10  families.  It  is  not  con- 
tended that  the  trustees  denied  the  prayer  of 
the  petition  because,  as  a  matter  of  fact,,  the 
territory  did  not  contain  10  families. 

CJarrico  t.  People,  123  El.  198,  14  N.  B.  86, 
rdted  op  by  appdlants,  is  not  in  conflict 
with  the  views  we  have  expressed.  That 
case  was  a  quo  warranto  proceeding  to  oust 
certain  parties,  claiming  to  be  school  direc- 
tors of  a  district  that  had  been  previously 
organized  out  of  territory  taken  from  other 
districts.  The  plea,  among  other  things,  set 
up  the  petition  filed  with  the  trustees  for  the 
organization  of  the  district.  It  purported 
to  be  a  petition  by  two-thirds  of  the  legal 
voters  in  the  territory  proposed  to  be  organ- 
ized Into  a  new  district  but  contained  no 
statement  or  reference  whatever  of  the  num- 
ber of  residents  of  the  territory,  and  It  was 
held  that  the  petition  was  fatally  defective, 
and  did  not  give  the  trustees  jurisdiction. 

A  considerable  portion  of  the  arguments 
of  counsel  Is  devoted  to  a  discussion  of  the 
ri^t  to  amend  the  transcript  of  tho  record 
of  the  trustees  and  of  appellees  as  a  board 
of  appeals;  but  In  the  view  we  entertain,  a 
determination  of  that  question  Is  not  neces- 
sary {o  a  decision  of  this  case. 


In  our  opinion  tbe  circuit  court  was  Justi- 
fied in  quashing  the  writ  and  dismissing  the 
petition,  and  the  Judgment  Is  affirmed. 

Judgment  affirmed. 

DUNN,  J.,  dissents. 


(M7  111.  528) 

BROWN  V.  BROWN  et  aL 
(Supreme  Court  of   Illinois.     Dec.  21,   1910.) 

1.  PEBFETxrnixs  (i  4*)— Cbkahok  of  Futdbb 

E>STATE8. 

A  deed  conveyed  to  the  grantor's  wife  a 
tract  in  fee  aimple,  to  take  effect  in  possession 
at  his  death,  but  provided  that,  when  their 
adopted  daughter  became  18  years  of  age,  the 
land  should  Be  transferred  to  her  for  life,  with 
remainder  for  life  to  her  children,  if  any, 
and,  in  case  of  the  death  of  her  and  her 
children,  the  land  to  revert  to  the  grantojps 
wife  and  her  heirs.  Held,  that  while  the  mle 
against  perpetuities  proUbited  the  creation  of 
future  estates,  which  would  not- necessarily  vest 
within  a  life  or  lives  in  being  at  its  creation 
and  21  years  thereafter,  it  did  not  apply  to  a 
vested  estate,  though  its  enjoyment  was  post- 
poned beyond  the  time  limited,  and  the  limita- 
tion over  to  the  children  of  the  adopted  daugh- 
ter did  not  violate  the  rule  against  perpetuities. 
[Ed.  Note.— For  other  cases,  see  Perpetuities, 
Cent.  Dig.  {{  4-44 ;    De&  Dig.  |  4.*] 

2.  Pebpetuitieb  ({  4*)— SusPENDnra  Powebs 
or  Alienation. 

The  grantor's  wife  took  a  reversion  in  fee 
upon  the  termination  of  the  life  estates,  and 
hence  had  a  vested  estate,  so  that  the  rule 
against  perpetuities  did  not  apply  thereto. 

[Ed.  Note.— B\)r  other  cases,  see  Perpetuities, 
Cent  Dig.  g{  4-44;    Dec.  Dig.  {  4.*J 

3.  RXMAINDEKS  ({  1*}— "VESTBO  RBKAINDEB." 

A  "vested  remainder"  is  one  which  gives 
the  remainderman  or  his  heirs  the  right  to  im- 
mediate possession  whenever  the  preceding  es- 
tates  may    terminate. 

[Eid.  Note.— For  other  cases,  see  Remainders, 
Cent  Dig.  S  1 ;  Dec.  Dig.  |  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  730&-7307 ;   vol.  8,  pp.  7828,  78290 

4.  Reversions  (S  1*)— Definition. 

A  "reversion**  is  a  fntnre  interest  remain- 
ing in  the  person  creating  estates  in  favor  of 
others,  after  such  estates  are  taken  out,  and 
to  which  the  grantor  or  his  heirs  will  be  again 
entitled  upon  the  termination  of  such  other 
estates. 

[Ed.  Note. — For  other  cases,  see  Reversions. 
Cent  Dig.  i  1 ;    Dec.  Dig.  {  1* 

For  other  definitions,  see  Words  and  Phrases. 
VOL  7,  pp.  6212,   6213.] 

Appeal  from  Circuit  Court  Douglas  Coun- 
ty;   Solon  Pbllbrlck,  Judge. 

Bill  by  Odie  I*  Brown  against  Harry 
Brown  and  others.  From  a  decree  in  part 
for  complainant  he  appeals.  Reversed  and 
remanded,  with  directions. 

John  H.  Ghadwiclc,  for  appellant  W. 
Thomas  Coleman,  guardian  ad  litem,  for  ap- 
pellee Harry  Brown. 

CARTWRIGHT,  X  The  aK>eIIant  Odle 
Li.  Brown,  filed  his  bill  in  the  drcolt  court 
of  Douglas  county  against  his  Infant  son, 
Harry  Brown,  and  others,  who  are  appellees, 
praying  the  court  to  correct  mistakes  in  con- 
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Teyances  of  a  tract  of  land  to  which  he 
claimed  title  by  rirtae  of  a  deed  to  him  from 
Catherine  Bagley,  and  to  declare  that  be 
was  Tested  with  title  in  fee  simple.  A 
gnardian  ad  litem  was  appointed  for  the  In- 
fant defendant  and  filed  an  answer.  The 
cause  was  referred  to  the  master  in  chan- 
cery, who  found  and  reported  that  there 
were  mistaiseB  in  the  conveyances,  and  he 
recommended  a  decree  correcting  the  same 
and  declaring  the  complainant  to  be  the  own- 
er of  the  premises  in  fee  simple.  The  guard- 
Ian  ad  litem  excepted  to  that  portion  of  the 
report  which  fonnd  title  in  fee  simple  In  the 
complainant,  and  the  court,  upon  a  bearing, 
sustained  the  exceptions  and  entered  a  de- 
cree correcting  the  errors,  but  finding  that 
the  complainant  acquired  no  title  or  Interest 
by  virtue  of  the  deed  from  Catherine  Bag^ 
ley,  and  that  the  title  was  in  the  heirs  at 
law  of  Fern  Brown;  two-thirds  l)eing  In 
the  complainant,  her  father,  and  the  remain- 
ing one-third  in  the  defendant  Harry  Brown, 
her  half-brother. 

John  E.  Bagley  was  the  owner  of  the 
premises  in  question,  and  on  March  23,  1886, 
executed  a  statutory  warranty  deed  of  the 
same  to  his  wife,  Catherine  Bagley,  reserv- 
ing a  life  estate  to  himself.  Following  the 
description  of  the  land  were  the  following 
provisions:  "This  land  to  be  transferred  to 
Cora  Stephens  (known  as  Cora  Bagley)  when 
she  becomes  eighteen  years  old;  she,  Cora 
Stephens,  to  have  and  to  bold  the  said  land 
during  her  life,  and  to  her  children.  If  she 
have  issue,  during  their  lifetime.  In  case 
of  her  death  and  the  death  of  her  children, 
then  this  land  is  to  revert  back  to  Catherine 
Bagley  and  her  heirs."  Tbe  deed  was  re- 
corded in  Deed  Record  41  of  tbe  records  in 
the  recorder's  office  of  Douglas  county,  at 
page  11.  John  E.  Bagley  died  on  April  14, 
1886,  and  upon  his  death  Catherine  Bagley 
took  possession  of  the  premises  as  grantee 
under  said  deed,  and  occupied  the  same  un- 
til September  21,  1895,  when  Cora  Stephens, 
who  was  an  adopted  daughter  of  John  E. 
Bagley  and  Catherine  Bagley,  reached  tbe 
age  of  18  years,  and  Catherine  Bagley  then 
executed  her  statutory  warranty  deed  con- 
veying the  premises  to  the  said  "Cora  Ste- 
phens (known  as  Cora  Bagley),"  with  this 
statement  in  the  deed:  "This  deed  is  made 
In  compliance  with  the  deed  made  by  John 
E.  Bagley  to  his  wife,  Catherine  Bagley, 
which  appears  more  fully  of  record  In  Deed 
Record  41  of  Douglas  county  Deed  Records, 
at  page  11."  Cora  Stephens  immediately 
entered  into  the  possession  of  tbe  prem- 
ises, and  was  afterward  married  to  the  com- 
plainant, Odie  li.  Brown.  She  died  on  April 
2%  1001,  leaving  the  complainant,  her  hus- 
band, and  Fern  Brown,  her  daughter  and 
only  heir  at  law.  Fern  Brown  took  pos- 
session of  the  premises  and  occupied  the 
same  until  her  death.  The  complainant  mar- 
ried again  after  the  death  of  Cora  Stephens 
Brown,  and  tbe  defendant  Harry  Brown  is 


a  child  of  the  second  marriage.  Fern  Brown 
died  on  October  21,  1909,  and  Catherine  Bag- 
ley  took  possession  of  Uie  premises,  and  on 
February  1,  1910,  she  executed  a  quitclaim 
deed  of  tbe  same  to  the  complainant,  Odle 
L.  Brown,  In  consideration  of  $2,700. 

Tbe  deed  from  John  E.  Bagley  conveyed 
the  premises  to  Catherine  Bagley,  but  with  a 
provision  that  when  the  adopted  daughter, 
Cora  Stephens,  should  become  18  years  old, 
tbe  grantee  should  convey  to  ber  an  estate 
for  life,  with  remainder  to  her  children  for 
life.  It  was  further  provided  that,  in  case  of 
the  death  of  Cora  Stephens  and  the  death  of 
her  children,  tbe  land  was  to  revert  back  to 
Catherine  Bagley  and  her  heirs.  If  tbe 
limitations  contained  In  that  deed  were  val- 
id, Catherine  Bagley  owned  the  fee  in  tbe 
premises  after  the  death  of  Fern  Brown,  and 
ber  conveyance  to  the  complainant  transfer- 
red such  title  to  him.  The  only  possible 
question  as  to  the  validity  of  such  limitations 
is  whether  any  of  them  are  void  because  In 
violation  of  tbe  rule  against  perpetuities. 
That  rule  forbids  the  creation  of  futnre  in- 
terests in  real  estate  which  will  not  neces- 
sarily vest  within  a  Ilf^  or  lives  In  being  at 
the  creation  of  the  interest  and  21  years  aft- 
erward. Waldo  V.  Cummlngs,  45  111.  421; 
Howe  V.  Hodge,  152  III.  252,  38  N.  E.  1083; 
Owsley  y.  Harrison,  100  III.  235.  60  N.  E. 
80:  Lawrence  v.  Smith,  163  111.  149,  4S  N. 
B.  259;  Chapman  v.  Cheney,  191  111.  574,  61 
N.  B.  363;  Pltzel  v.  Schneider,  216  111.  87, 
74  N.  E.  779;  Kales  on  Future  Interests,  S 
254.  Tbe  rule  has  been  eetabllsbed  by  Judi- 
cial decisions,  and  its  purpose  is  to  prevent 
the  creation  of  interests  to  take  eCTect  on  the 
happening  of  remote  contingencies.  It  does 
not  apply  to  interests  which  are  vested.  No 
interest  subject  to  a  condition  precedent  is 
good,  unless  the  condition  must  be  fulfilled.  If 
at  all,  within  tbe  time  limited  by  tbe  rule; 
but  a  rested  Interest  cannot  be  subject  to  a 
condition  precedent,  and,  if  an  eistate  is 
vested  in  interest.  It  Is  not  subject  to  the 
rule  against  perpetuities,  although  the  en- 
joyment of  tbe  estate  is  postponed  beyond 
the  limits  of  tbe  rule.  Lunt  v.  Lunt,  108 
III.  307;  30  Cyc.  1471;  22  Am.  &  Eug.  E^cy. 
of  Law  (2d  Ed.)  705.  The  Umltatlon  to  the 
children  of  Cora  Stephens  could  not  possi- 
bly be  considered  subject  to  the  rule,  since 
she  was  in  being  both  when  the  deed  was 
made  by  John  E  Bagley  and  when  the  deed 
was  made  by  Catherine  Bagley,  and  as  the 
life  estates  in  her  children  were  to  take  ef- 
fect at  her  death  they  were  not  postponed 
beyond  a  life  In  being.  There  could  be  no 
children  of  Cora  Stephens  born  after  the 
termination  of  her  life  estate  by  her  death, 
and  the  life  estate  of  Fern  Brown,  her 
daughter,  vested  in  possession  immediately 
upon  such  death  and  was  not  subject  to  the 
rule.  Gray's  Rule  against  Perpetuities  (2d 
Ed.)  i  205 ;  Madison  v.  Larmon,  ITK)  111.  66, 
48  N.  E.  556,  62  Am.  St.  Rep.  356.    The  Ufe 
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reTersion  or  Iliritatlon  to  Catherine  Bag- 
ley  after  the  termination  of  the  life  estates 
did  not  offend  against  the  rule,  the  title  to 
the  property  passed  to  the  complainant. 

If  the  provision  In  the  deed  of  John  B. 
Bagley  for  a  reversion  to  Oatherlne  Bagley 
at  the  termination  of  the  life  estates  be  re- 
garded as  a  remainder  limited  by  the  deed.  It 
was  a  vested  remainder.  A  fature  interest 
must  necessarily  await  the  determination  of 
a  preceding  estate;  but  If  the  remainder  is 
ready  to  turn  Into  a  present  estate  in  pos- 
session whenever  and  however  the  preceding 
estate  is  determined.  It  Is  vested.  A  vested, 
remainder  Is  one  which  throughout  its  con- 
tinuance gives  to  the  remainderman  or  his 
heirs  the  right  to  the  immediate  imsaesBion 
whenever  and  however  the  preceding  estates 
may  determine.  Gray's  Bule  against  Per- 
petuities (2d  Ed.)  S  101.  A  remainder  to 
Catharine  Bagley,  limited  to  take  effect  In 
ease  of  the  death  of  Cora  Stephens  and  the 
death  of  her  children,  would  be  a  vested  re- 
mainder. Cheney  v.  Teese,  108  111.  473, 
where  the  devise  was  to  take  effect  after 
the  death  of  the  testator's  daughters;  O'Melia 
V.  MuUarky,  124  111.  506,  17  N.  B.  38,  where 
land  was  conveyed  In  trust  for  certain  heirs 
at  law,  to  vest  absolutely  in  them  at  the 
death  of  their  uncle;  Ducker  v.  Bumham, 
146  lU.  9,  34  N.  E.  558,  37  Am.  St  Rep.  135, 
where  an  estate  was  to  be  equally  divided 
between  the  testator's  children  after  the 
death  of  bis  wife;  Davenport  v.  Kirkland, 
156  111.  169,  40  K.  B.  304,  where  there  was 
a  limitation  by  will.  In  the  event  of  the 
death  of  any  of  the  testator's  children,  to  the 
surviving  children;  Knight  v.  Pottgleser,  176 
m.  368,  52  N.  E.  934,  where  estates  were  lim- 
ited npon  or  at  the  death  of  the  life  tenant ; 
and  Bowler  v.  Bowler,  176  111.  541,  62  N.  B. 
437,  where  there  was  a  deed  which  was  to  be 
of  no  force  or  effect  'nntll  after  the  death  of 
the  grantor. 

The  deed  from  John  B.  Bagley  to  his  wife, 
Catherine  Bagley,  conveyed  to  her  a  fee- 
simple  estate  in  the  tract  of  land  to  take 
effect  in  possession  at  his  death,  but  with 
the  provisions,  before  stated,  that  when  Cora 
Stephens  should  become  18  years  old  the 
land  was  to  be  transferred  to  her  for  life, 
with  remainder  for  life  to  her  children,  if 
she  had  any,  and  at  her  death  and  the  death 
of  her  children  the  land  was  to  revert  bade 
to  Catherine  Bagley  and  her  heirs.  It  was 
the  tntoitlon  of  John  E.  Bagley,  plainly  ex- 
pressed in  the  deed,  that  Catherine  Bagley 
should  have  the  fee,  except  so  far  as  life  es- 
tates In  COra  Stephens  and  her  children 
should  be  created  out  of  it;  and  while  we 
have  considered  the  effect  of  regarding  the 
estate  limited  to  Catherine  Bagley  after  the 
termination  of  the  life  estates  as  a  remain- 
der, ^e  ttiink  the  correct  view  Is  that  snch 
estate  was  a  reversion  In  fee.  Questions  dis- 
cussed by  counsel  as  to  the  relation  of  Cath- 


erine Bagley  to  Cora  Stephens  created  by  the 
provision  for  the  transfer  of  the  life  estates, 
the  proper  term  to  be  applied  to  Oatherlne 
Bagley,  and  the  right  of  Cora  Stephens  to 
enforce  the  provision  for  her  benefit,  are  not 
material,  for  the  reason  that  the  conveyance 
was  made  as  directed.  "  The  deed  to  Cora 
Stephens  recited  that  it  was  made  In  com- 
pliance with  the  deed  of  John  B.  Bagley, 
and  it  must  be  construed  as  conveying  pre- 
cisely what  was  directed  to  be  conveyed.  As 
we  interpret  the  deed  of  John  B.  Bagley 
to  Catherine  Bagley,  she  owned  the  title  In 
fee  simple  to  the  tract  of  land,  subject  to  its 
being  divested  only  to  the  extent  that  the  life 
estates  might  take  effect  If  Cora  Stephens 
reached  the  age  of  18  years  and  bad  surviv- 
ing children.  Gatenby  v.  Morgan,  1  Q.  B.  D. 
685.  The  .reversion  in  fee  In  Catherine  Bag- 
ley  was  vested,  because  all  reversions  are 
vested.  A  reversion  is  a  future  interest  re- 
maining In  the  person  creating  estates  in 
favor  of  other  persons  after  taking  out  such 
estates,  and  upon  the  termination  of  such  es- 
tetes  the  creator  of  them,  or  his  heirs,  will 
be  again  entitled.  A  reversion,  therefore,  Is 
always  ready  to  become  a  present  estate  In 
possession  whenever  and  however  (he  pre- 
ceding estates  are  determined;  and.  being  a 
vested  estate,  it  la  not  subject  to  the  rule 
against  perpetuities.    30  Cyc.  1473. 

It  follows,  from  what  has  been  said,  that 
at  the  termination  of  the  life  estate  of  Fern 
Brown  the  reversion  In  fee,  which  had  all 
the  time  been  vested  In  Catherine  Bagley,  be- 
came an  estate  in  possession,  and  was  not 
affected  in  any  manner  by  the  rule  against 
perpetuities.  Her  deed  conveyed  an  absolute 
fee-simple  title  to  the  complainant,  Odle  L. 
Brown,  and  the  chancellor  erred  tn  his  con- 
clusion that  Fern  Brown  had  title  In  fee, 
which  descended  to  her  father  and  half- 
brother  as  her  heirs  at  law. 

The  decree  Is  reversed,  and  the  cause  re- 
manded, with  directions  to  enter  a  decree  In 
accordance  with  the  prayer  of  the  bill. 

Reversed  and  remanded,  with  directions. 


(M7I1I.  680.) 

VALL  V.  TATLOR  et  aL 
(Supreme  Court  of  Illinois.    Dec.  21,  1910.) 

1.  NE0I.1QKNCK  (8  59*)— LiABiLrrr. 

One  is  liable  for  all  of  the  consequences  of 
his  acts  which  might  have  been  foreseen  and 
expected  as  a  result  thereof;  but  he  is  not 
liable  for  those  which  he  could  not  have  fore- 
seen, and  therefore  was  under  no  obligation  to 
consider. 

[E)d.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {  72;   Dec.  Dig.  i  59.»] 

2.  Neolioencb  (I  138*)— PBOxncAT*  Oausb— 
Question  jtob  Just. 

What  Ib  the  proximate  cause  of  an  injury 
Is  ordinarily  for  the  juiy,  and  it  becomes  a 
question  of  law  only  when  the  facts  are  undis- 
puted, and  are  such  that  there  can  l>e  no  diSeiv 
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«nce  In  the  Jodgment  of  reasonable  men  In  the 
Inferences  to  be  drawn  therefrom. 

[Bd.  Note.— For  other  cases,  see  Neglieence^ 
Gent  Dig.  §{  327-332;    Dec.  Dig.  {  136.*] 
S.  Nkglioencb    (J    136*)— F1BE8— Pboximatb 

OaDSB— QnESTION    FOB    JUBT. 

Whether  a  fire  set  on  premises  \>y  the  oc- 
cupant  thereof  was  the  proximate  cause  of  the 
destruction  of  property  by  fire  on  adjacent 
premises  held,  under  the  evidence,  for  the  jury. 
[Ed.  Note.— For  other  cases,  see  Negligence, 
Gent  Dig.  |{  327-S82;   Dec.  Dig.  i  136.*] 

4.  Neguqencb  (J   108*)— Pleamng  —  Sxjrw- 

OIENCT. 

A  declaration.  In  an  action  for  loss  of 
property  by  fire  set  by  defendant  on  his  prem- 
ises and  escaping  on  adjacent  premises,  which 
states  facts  from  which  the  law  raises  a  duty, 
and  which  shows  an  omission  of  duty  on  de- 
fendant's part,  resulting  in  injury,  states  a 
cause  of  action,  though  it  is  based  on  Cr.  Code 
(Hurd's  Rev.  St.  1900,  c.  38)  dlv.  1,  par.  18, 
punishing  any  person  willfully  or  negligently 
setting  a  fire,  regardless  of  the  proper  construc- 
tion of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Dec.  Dig.  {  108.»] 

Appeal  from  Appellate  Court,  Third  Dis- 
trict, on  Appeal  from  Olrcuit  Court,  Cass 
County;   Harry  Hlgbee,  Judge. 

Action  by  Harry  S.  Nail  against  R.  C. 
Taylor  ^nd  another.  From  a  Judgment  of 
the  Appellate  Court,  affirming  a  Judgment 
for  plaintitr,  defendants  appeal;  the  Appel- 
late Court  granting  a  certificate  of  impor- 
tance.   Affirmed. 

X  J.  Neiger,  for  appellants.  J.  N.  Gridley 
and  Milton  McCIure,  for  appellee. 

CARTER,  X  This  is  an  action  on  the  case, 
brought  by  the  appellee,  Harry  S.  Nail, 
against  appellants,  R.  O.  Taylor  and  George 
Cllne,  in  the  circuit  court  of  Cass  county. 
Judgment  was  obtained  against  said  appel- 
lants for  $250,  which,  on  appeal  to  the  Ap- 
pellate Court,  was  affirmed.  The  Appellate 
Oourt  granted  a  certificate  of  imiwrtance, 
and  this  appeal  followed. 

The  first  count  of  the  declaration  upon 
which  the  cause  was  tried  charged,  in  sub- 
stance, that  on  October  13,  1908,  the  plain- 
tiff was  lawfully  possessed  of  a  certain  tract 
of  land  described  therein,  upon  which  then 
and  there  he  had  certain  personal  property, 
and  that  on  said  date,  "on  the  prairie  near 
to  and  adjoining  the  said  premises  of  the 
plaintiff.  *  •  *  and  on  lands  owned  by 
the  defendant  Taylor,  which  land  was  then 
and  there  thickly  grown  oyer  with  dry  grass 
and  weeds,  and  while  there  was  a  strong 
wind  blowing  from  the  direction  of  the  said 
prairie  towards  the  premises  of  the  plaintiff, 
wtiere  bia  said  personal  property  was  locat- 
ed, the  defendants  negligently,  carelessly, 
and  intentionally  kindled  and  set  a  fire  in 
the  dry  grass  and  weeds  on  the  said  prairie, 
and  so  negligently  tended  and  watched  the 
said  fire  that  the  same  communicated  and 
extended  Into  and  upon  the  said  premises  of 


the  plaintiff,  and  consumed"  said  goods  and 
chattels.  The  second  count,  it  ia  claimed, 
was  based  upon  paragraph  18  of  divlaion  1 
of  the  CrimUial  Code  (Hurd's  Rev.  St  1909, 
c.  88),  which  reads:  "If  any  person  shall,  at 
any  time  hereafter,  wlUfully  and  Intoitlon- 
ally  or  negligently  and  carelessly  set  on  fire, 
or  cause  to  be  set  on  fire  any  woods,  prairies 
or  other  grounds  whatsoever,  be  shall  be 
fined  not  less  than  $5  nor  more  than  flOO: 
Provided,  this  section  shall  not  extend  to  any 
person  who  shall  set  on  fire  or  cause  to  be 
set  on  fire  any  woods  or  prairies  adjoining 
his  own  farm,  plantation  or  Indosore,  for 
the  necessary  preservation  thereof  from  ac- 
ddent  by  fire,  between  the  last  day  of  No- 
vember and  the  first  day  of  March,  by  giving 
to  his  neighbors  and  the  owner  or  occnpant 
of  such  land,  and  any  person  likely  to  be 
affected  thereby,  two  Aa.ya'  notice  of  such  in- 
tention: Provided,  also,  this  section  shall  not 
be' construed  to  take  away  any  civil  remedy 
which  any  person  may  be  entitled  to  for  any 
injury  which  may  be  done  or  received  in 
consequence  of  any  such  firing." 

The  evidence  shows  that  appellant  Tay- 
lor, on  October  13,  1908,  was,  and  had  been 
for  some  time,  the  owner  of  a  farm  bounded 
on  the  north  by  a  drainage  ditch  24  feet 
wide,  separating  said  Taylor's  land  from 
that  occupied  by  appellee ;  on  the  east  by  a 
pasture  belonging  to  one  Schaad;  on  the 
west  by  a  cornfield;  and  on  the  south  by 
another  drainage  ditch.  The  situation  of  the 
land,  with  the  surroundings,  is  shown  ap- 
proximately by  the  following  plat: 
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All  of  these  properties  were  bottom  or 
overflow  lands,  which  had  been  more  or  less 
reclaimed  by  a  drainage  district  No  timber 
was  on  it,  and  only  part  of  it  had  been  cnl- 


•nr  other  caias  Me  sama  topic  and  lectlon  NUMBER  In  Deo.  Dig.  &  Am.  Dig.  Key  No.  Series  &  RepT  IaA«K« 

Digitized  by  VjVJVJV  IC 


m.) 


NALL  T.  TAYLOR. 


361 


tirated.  Daring  1908  the  river  overflowed 
this  bottXHn  land  and  prevented  the  ralBlng 
of  any  crops  thereon  for  that  year.  As  a 
result,  on  the  date  In  qneatlon  the  land  was 
eorered  with  a  thick  growth  of  grass  and 
weeds.  For  some  time  previous  there  had 
been  a  protracted  drought,  which  made  the 
vegetation  very  dry  and  inflammable.  Ap- 
pellee was  a  tenant  farmer  living  on  the 
premfses,  as  shown  on  the  plat  The  weeds 
and  grass  on  the  Taylor  land  grew  up  almost 
to  the  house  and  log  barn  on  said  land,  and 
extended  northward  to  his  north 'lluis  at 
the  drainage  ditch.  The  water  In  the  drain- 
age ditch  at  the  time  In  question  was  low, 
having  a  width  of  a  few  feet,  and  a  depth, 
In  some  places,  of  five  or  six  Inches.  North 
of  this  ditch  the  land  was  used  as  a  pasture, 
and  the  weeds  and  grass  were  not  so  high, 
although  there  Is  evidence  tending  to  show 
that  the  grass  and  weeds  In  this  pasture  were 
somewhat  dense  and  Inflammable,  and  ex- 
tended to  the  buildings  of  Appellee.  The 
north  part  of  the  Taylor  land  had  been 
leased  for  the  season  of  1909  to  the  appel- 
lant Caine,  and  the  south  part  to  Bchaad. 
On  the  part  leased  to  Cllne  the  dwelling 
house  and  bam  were  located,  being  occu- 
pied by  one  Ora  Cummlngs  and  famUy.  We 
Infer  from  the  record  that  there  were  no 
fences  about  the  house  and  bam  on  the  Tay- 
lor land,  or  any  yard,  properly  so  called. 

On  the  day  In  question  Taylor,  Cllne,  and 
Schaad  had  decided  to  bum  the  weeds  and 
grass  on  the  Taylor  land.  Before  setting  Are 
for  that  purpose.  In  order  to  protect  the 
bouse  and  bam  upon  the  land,  they  set  a 
ttadc  fire  mronnd  the  buildings.  The  evi- 
dence tends  to  show  that  the  wind  was 
blowing  v«T  strongly  that  day  from  the 
southwest,  and  while  the  evidence  Is  not  all 
in  harmony  on  the  question,  there  Is  also 
evidence  tending  to  show  that  shortly  after 
starting  this  back  Are  the  wind  suddenly 
veered  to  the  west,  causing  the  bam,  and 
afterwards  the  dwelling  house,  to  catch  Are, 
and  both  were  destroyed.  While  the  parties 
were  watching  the  burning  buildings,  smoke 
was  noticed  coming  from  the  bam  on  the 
premises  of  appellee,  Kail.  None  of  his 
family  were  at  home  that  day,  and  he  did 
not  reach  there  until  his  buildings  were 
burned.  Taylor  and  Cllne  made  some  Inves- 
tigation as  to  the  Are  on  the  Nail  premises. 
They  testifled  that  they  thought  it  started  in 
a  pile  of  mbbish  near  the  bam,  and  was 
communicated  to  the  bam  and  then  to  the 
Implement  shed,  all  of  which  were  eventual- 
ly destroyed.  There  Is  testimony  to  the  ef- 
fect that  Taylor  said  at  that  time  that  he 
thought  the  Are  on  the  Nail  premises  had 
been  set  by  burning  shingles  blown  over 
from  his  property.  Cummlngs,  who  reached 
blshouse  on  the  Taylor  farm  about  the  time 
the  buildings  caught  fire,  testified  positively 
that  the  fire  burned  practically  over  all  of 
the  land  between  the  Taylor  premises  and 


the  dltdi,  and  over  Nail's  pasture,  to  the 
bam.  There  is  no  controversy  in  the  record 
that  Taylor  and  those  with  him  used  every 
eCtort  to  extinguish  the  fire  and  to  prevent 
the  destruction  of  the  proper^. 

At  the  close  of  all  the  evidence  appellants 
asked  the  court  to  Instruct  the  jury  that  the 
evidence  failed  to  support  the  allegations  of 
either  count  in  the  declaration,  and  after 
that  a^ked  an  Instruction  to  the  effect  that, 
there  was  no  evidence  to  support  the  second 
count  of  the  declaration.  Both  of  these  in- 
structions were  refused. 

It  is  first  Insisted  by  appellants  that  there 
was  no  evidence  in  the  record  which  Justi- 
fied the  Jury  in  finding  that  the  fire  on  the 
Taylor  premises  was  the  proximate  cause  of 
the  burning  of  appellee's  property,  nearly  a 
quarter  of  a:  mile  away.  The  rule  Is  that  a 
I>erson  Is  held  liable  for  all  of  those  conse- 
quences which  might  have  been  foreseen  and 
expected  ms  a  result  of  his  conduct,  but  not  for 
those  which  he  could  not  have  foreseen  and 
was  therefore  under  no  moral  obligation  to 
take  Into  consideration.  Fent  v.  Toledo, 
Peoria  &  Warsaw  Railway  Co.,  69  111.  849, 
14  Am.  Rep.  18;  Brown  v.  Brooks,  K  N.  W. 
385,  21  liw  B.  A.  2G6,  and  note;  Pullman  Pal- 
ace Car  Co.  T.  Laaek,  143  111.  242,  32  N.  B. 
285.  18  I*  R.  A.  215;  McNally  v.  Colweil,  91 
Mich.  527,  62  N.  W.  70,  30  Am.  St  Rep.  494, 
and  note;  Needham  v.  King,  95  Mich.  308,  54 
N.  W.  891.  In  lUlnols  Central  BaUroad  Co. 
V.  Slier,  229  ni.  890,  82  N.  SX  882,  16  L.  R. 
A.  (N.  S.)  819,  this  court  held  that  the  act 
of  a  railroad  company  In  setting  fire  to 
grass  alopg  its  right  of  way^-whlch  the 
plalntlfTs  Intestate,  using  due  care  for  her 
safety,  attempted  to  suppress  and  prevent 
from  setting  fire  to  her  dwelling,  but  was 
burned  to  death  by  her  clothes  being  ignited 
— ^was  the  proximate  cause  of  said  death,  f^r 
which  the  railroad  was  liable.  In  Houren  v. 
Chicago,  Milwaukee  &  St  Paul  Railway 
Co.,  236  111.  620,  86  N.  B.  611,'  20  L.  R.  A. 
(N.  8.)  1110,  127  Am,  St  Rep.  309,  it  was 
held  that  the  damage  caused  by  the  spread-' 
Ing  of  fire,  due  to  the  Inability  of  the  fire 
department  to  reach  the  fire  because  of  the 
blockading  of  a  street  crossing  by  a  string 
of  freight  cars  having  no  «iglne  attaxdied,  was 
not  too  remote  to  be  regarded  as  the  proxi- 
mate result  of  the  railroad's  negligence  In 
blockading  the  crossing.  What  Is  the  prox- 
imate cause  of  an  injury  Is  ordinarily  a 
question  of  fact,  to  be  determined  by  the 
Jury  from  a  consideration  of  all  the  attend- 
ing circumstances.  It  only  becomes  a  ques- 
tion of  law  or  pleading  when  the  facts  are 
not  only  undisputed,  but  are  also  such  that 
there  can  be  no  difference  In  the  Judgment 
of  reasonable  men  In  the  Inferences  to  be 
drawn  therefrom.  IlUnoIs  Central  Railroad 
Co.  V.  Slier,  supra;  WasChow  v.  Kelly  Coal 
Co.,  246  111.  516, 92  N.  B.  806;  Fent  v.  Toledo, 
Peoria  8c  Warsaw  Railway  Co.,  supra.  On 
the  evidence  in  this  case,  the  court  did  not 
err  In  refusing  to  take  the  case  from 'the  Jory.^ 
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AppeUantB  insist  that  nnder  the  ruling  of 
this  court  In  Toledo,  Wabash  &  Western 
Hallway  Co.  y.  Muthersbaugh,  71  Ul.  572, 
the  Jury  should  have  been  Instructed  to  find 
a  verdict  In  favor  of  the  defendants.  We 
cannot  so  hold.  The  rules  of  law  laid  down 
in  that  case  do  not  In  any  way  conflict  with 
the  authorities  heretofore  referred  to.  Bach 
case  must  neo<^<'sarlly  be  decided  on  its  own 
special  facts.  , 

It  Is  next  urged  that  the  court  committed 
reversible  error  in  not  instructing  the  Jury 
to  find  for  appellants  on  the  second  count, 
wbidi  it  is  claimed  was  based  on  said  para- 
graph 18  of  the  Criminal  Code;  the  argu- 
ment being  that  said  section  applies  to  wild, 
uncultivated,  and  unlnclosed  lands,  and  not 
to  such  as  are  Involved  in  this  cause.  We  do 
not  find  It  necessary  to  consider  or  decide 
this  question.  While  the  count  did  not 
specifically  allege  that  the  appellants  were 
guilty  of  negligence  which  resulted  in  the 
Injury,  it  did  state  facts  from  which  the 
law  will  raise  a  duty,  and  show  an  omis- 
sion of  duty  on  their  part,  which  resulted  in 
the  injury  In  question.  When  that  Is  done, 
it  Is  unnecessary  to  allege  that  the  act  was 
negligent  Taylor  v.  Felsing,  164  111.  331,  45 
N.  B.  161;  Illinois  Steel  Co.  v.  Ostrowskl, 
IM  ni.  876,  62  N.  B.  822.  The  count  was 
therefore  good,  regardless  of  what  should 
be  the  proper  construction  of  said  section  of 
the  Criminal  Code. 

Appellants  also  criticise  the  rnlings  of  the 
trial  court  as  to  Instructions.  Substantial- 
ly all  of  these  criticisms  are  based  upon  the 
contentions  which  we  have  already  consld- 
CTed.  These  Instructions,  while  they  may 
not  all  have  been  technically  accurate,  were 
in  substantial  harmony  with  the  views  we 
have  expressed. 

We  find  no  reversible  error  in  the  record. 
The  Judgment  of  the  Appellate  Court  will 
therefore  be  afBrmed. 

Judgment  affirmed. 
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(Snpieme  Court  of  Illinois.     Dec.   21,  1910.) 
1.  Pkbpttuities  (i  4*>— CoHSTBUOTioir— Vbst- 

xn    oB    ConTiNQBNT    Estates  —  LcaAciES 

Chabqed  on  Beal,  Pbopebtt. 

A  will  directed  the  executors  to  reduce  the 
personalty  and  a  part  of  the  realty  to  cash  as 
soon  after  the  death  of  the  testatrix  as  could 
be  done  for  a  fair  price,  and,  after  the  payment 
of  the  debts  of  the  estate,  to  pay  the  bequests 
in  the  order  named  in  the  will,  and.  If  the 
amount  received  from  that  source  should  be  in- 
sufficient to  pay  all  the  bequests,  the  executors 
were  directed  to  use  the  income  from  the  re- 
mainina;  real  estate  to  pay  the  balance,  and  by 
a  residuary  clause  the  testatrix  densed  and 
bequeathed  to  the  executors  all  the  remainder 
of  the  estate,  real  and  personal,  to  be  held  by 
them  in  tms^  to  assign,  transfer,  and  deliver  it 
to  a  residuary  legatee.  Held,  that  the  devise 
of  the  residue  of  the  estate  after  the  payment 
of  debts  and  legacies  referred  only  to  the  quan- 
tum of  tilie  estate  devised,  and  not  to  the  time 


when  the  title  should  vest,  and  that  the  title 
vested  in  the  executors  immediately,  subject 
only  to  the  payment  of  any  balance  of  the  be- 
quests, and  hence  there  was  no  violation  of  the 
rule  against  perpetuities. 

[Ed.  Note.— For  other  cases,  see  Perpetuities, 
Cent.  Dig.  i  7;   Dec  Dig.  |  4.*] 

2.  Wills  (§  440*)  — Constbuction —Inten- 
tion OF  Testatob. 

It  is  the  duty  of  the  court  In  construing 
a  will  to  ascertain  the  intention  of  the  testator 
as  disclosed  by  the  instrument,  and  to  give  it 
such  a  construction  as  will  carry  the  intention 
into  effect. 

r£^.  Note.— For  other  cases,  see  Wills,  Cent 
Ihg.  !  956 ;   Dec  Dig.  {  440.*] 

3.  Wnxs  (i  629*)— Constbuction— G0118IBUC- 
TioN  IN  Favob  of  Vesting. 

Where  estates,  legal  or  equitable,  are  given 
by  will,  they  will  be  construTed  as  vesting  im- 
mediately, unless  the  testator  has  clearly  mani- 
fested an  intention  that  they  should  be  contin- 
gent on  a  future  event. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  a  1461,  1462 ;   Dec  Dig.  {  629.*] 

4.  Wills  (§  470*)  —  Constbuction  —  Intbn- 
tion  of  (Tcstatob— Entibb  Will  Consid- 
kbed. 

In  the  construction  of  a  will,  the  intention 
of  a  testator  is  to  be  ascertained  from  a  con- 
sideration of  the  entire  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  988 ;   Dec  Dig.  |  470.*] 

5.  Wills  (i  446*)  —  Constructiok  —  Con- 
struction TO  Ren  DEB  Valid. 

Where  a  will  is  snsceptlble  of  two  con- 
structions, one  of  which  renders  it  valid  and  the 
other  void,  the  court  will,  if  it  can  do  so  with- 
out doing  violence  to  the  intention  of  the  tes- 
tator, adopt  that  construction  Which  will  render 
the  will  valid. 

[ESd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  962;   Dec.  Dig.  {  446.*] 

Ehrror  to  Superior  Court,  Cook  County;  A. 
H.  Chetlaln,  'Judge. 

Complaint  by  Charles  C.  Helaen  against 
A.  O.  EUla,  Jr.,  and  others,  for  the  construc- 
tion of  a  will.  From  the  decree  against  her 
title  and  Interest,  the  defendant  Violet  Ham- 
bly  brings  error.    Affirmed. 

Robert  F.  Kolb,  for  plaintUf  in  tfror. 
liSckner,  Butz  &  Miller,  for  defendants  In 
error. 

FARMER,  J.  Defendant  in  error,  Charles 
C.  Helsen,  filed  his  bill  in  chancery  against 
A.  C.  Ellis,  Jr.,  and  Lewis  B.  McComlck,  as 
executors  of  the  last  will  and  testament  of 
Jennie  D.  Thompson,  deceased,  and  I/ackner, 
Butz  &  Miller,  their  agents  and  attorneys  in 
fact,  praying  an  injunction  restraining  them 
from  forfeiting  a  certain  lease  held  by  com- 
plainant to  certain  premises  on  Dearborn 
street,  in  the  city  of  Chicago.  The  bill  al- 
leged that  the  complainant  leased  the  prem- 
ises May  1,  1891,  from  Mary  Young,  the  then 
owner,  for  a  term  of  99  years,  at  an  annual 
rental  of  $3,000  payable  in  quarterly  Install- 
ments on  the  1st  day  of  May,  August,  No- 
vember, and  February  of  each  year;  that 
complainant  took  possession  of  the  premisea 
and  afterwards  Mary  Toung  died,  and  Jen- 
nie D.  Thompson  became  seised  and  posseas- 


*rvt  otJier  easM  ■••  sum  topic  and  section  NUMBER  In  Dec  Dls.  ft  Am.  Dlx.  Ksy  No.  Sories  ft  aop'r  Index* 

Digitized  by  VjVJVJV  IC 


ra) 


HEISBN  r.  BLLia 


363 


ed  of  Bald  real  estate;  that  abont  October 
29,  1907,  the  said  Jennie  D.  Thompson  died 
leaving  a  will.  In  which  Ellis  and  McC!omlck 
were  named  as  executors,  but  the  original 
bUl  alleged  the  will  had  not  been  probated 
and  no  letters  testamentary  bad  been  issued 
thereon.  The  bill  alleged  that  Lackner,  Butz 
&  MUler,  acting  as  agents  and  attorneys  for 
EIliB  and  McComlck,  about  October  16,  1909, 
served  a  written  notice  on  complainant  de- 
claring his  lease  had  been  forfeited  by  rea- 
son of  bis  default  in  the  payment  of  the 
quarterly  installment  of  rent  due  August  1, 
1900,  and  on  the  same  day  said  agents  and 
attorneys  demanded  immediate  possessiou  of 
the  premises,  and  began  forcible  detainer 
proceedings  therefor  in  the  municipal  court 
of  the  city  of  Chicago.  The  bill  alleged  that 
the  lease  provided  for  forfeiture,  without  de- 
mand or  notice,  for  default  in  the  payment 
of  rent  for  SO  days,  but  further  alleged  that 
all  rent  had  been  paid  to  August  1,  1909,  and 
that  many  payments  had  been  made  after  the 
time  stipulated  in  the  lease  and  the  lessors 
and  executors  had  never  sought  to  forfeit 
it  because  of  a  faUure  to  pay  the  rent  in  ac- 
cordance with  the  provisions  of  the  lease; 
that  they  never  Intimated  they  would  take 
advantage  of  said  clause,  but,  by  repeatedly 
acc^tlng  payment  long  after  it  became  due, 
they  Induced  complainant  to  believe  no  ad- 
vantage would  be  taken  of  his  failure  to  pay 
the  rent  promptly  according  to  the  terms  of 
the  lease,  and  thereby  induced  him  to  exer- 
else  less  vigilance  and  promptness  in  the  pay- 
ment of  rent  than  he  would  otherwise  have 
exercised;  that  his 'failure  to  pay  the  rent 
was  not  willful,  but  was  due  to  inadvertence 
and  oversight  and  to  the  long  continued  cus- 
tom between  the  parties.  The  bUl  alleged 
the  complainant  had  tendered  the  rent  due, 
with  interest  thereon  from  the  time  it  be- 
came due;  that  it  had  been  refused  by  de- 
fendants, and  the  complainant  brought  it  in- 
to court  and  made  tender  thereof.  The  bill 
further  alleged  complainant  was  preparing 
to  erect  a  20-8tory  building  upon  the  prem- 
ises; that  he  was  then  having  plans  drawn 
!>.3d  excavations  for  the  foundations  made, 
had  entered  Into  a  contract  for  the  razing  of 
the  old  building  on  the  said  premises  and  the 
erection  of  a  new  one,  and  had  arranged  for 
a  loan  of  $1,500,000  therefor,  at  an  expense 
of  $6,800,  most,  if  not  all  of  which  facts  de- 
fendants knew.  The  executors  and  Lackner, 
Butz  ft  Miller  were  duly  served  with  process 
and  filed  their  answer.  Afterwards,  on 
March  7,  1910,  Helsen  filed  an  amended  bill, 
In  which  be  alleged  that  the  will  of  Jennie 
D.  Thompson  was  duly  admitted  to  probate 
In  the  county  of  Salt  Lake,  Utah,  November 
23,  1907,  and  letters  testamentary  issued  to 
Ettla  and  McComlck;  that  a  duly  authenti- 
cated copy  of  the  will  was  filed  in  the  pro- 
bate court  of  Cook  county,  111.,  February  18, 
190a  The  will  is  set  out  in  the  bill.  The 
will,  which  will  be  hereafter  more  fully  re- 
ferred to,  provided  for  the  payment  o{  tes- 


tatrix's debts,  the  erection  of  a  monument 
and  the  payment  of  six  bequests  in  money, 
amounting,  in  the  aggregate,  to  $19,000,  and 
the  order  in  which  said  bequests  should  tie 
paid.  It  authorized  the  executors  to  sell  tbe 
testatrix's  personal  property  and  her  real 
estate  in  Salt  Lake  City,  Utah,  for  the  pay- 
ment of  the  debts,  costs  of  the  monument 
and  the  bequests,  and  the  residue  of  her  es- 
tate she  devised  to  her  executors,  to  be  con- 
veyed by  them  to  the  regents  of-  the  Univer- 
sity of  California.  The  bill  then  alleges  that 
the  estate  attempted  to  be  created  in  Bills 
and  McComlck  is  in  violation  of  the  role 
against  perpetuities  and  void;  that  Jennie 
D.  Thompson  died  without  Issue  and  her 
next  of  kin  is  plaintiff  in  error,  "Violet  Ham- 
bly,  a  Bister  of  the  testatrix,  residing  In  Brad- 
ford, Pa.;  that  the  executors  had  discharged 
all  their  duties  as  executors;  that  they  had 
paid  off  the  charges  and  liabilities  of  the  es- 
tate, erected  the  monument,  and  had  paid  to 
the  beneficiaries  all  the  bequests  made  in  the 
will;  that,  If  the  attempted  disposition  of 
the  residuary  estate  was  not  void,  tfie  title 
thereto  was  not  in  the  executors,  but  was  In 
the  regents  of  the  University  of  Callfomla, 
and  the  executors  had  no  power  to  declare  a 
forfeiture  of  the  lease;  that,  if  the  attempt- 
ed disposition  of  the  residuary  estate  is  void, 
then  the  title  thereto  vested  In  plaintiff  In 
error,  Violet  ECambly,  as  the  sole  heir  of 
Jennie  D.  Thompson,  deceased,  and  she 
would  be  entitled  to  the  rents  under'  the 
leasa  The  bill  prayed  a  construction  of  the 
will  and  a  determination  whether  the  resid- 
uary clause  of  the  will  constituted  a  per- 
petuity and  was  therefore  invalid,  and 
whether  the  title  vested  In  tbe  regents  of  the 
University  of  Callfomla,  and  to  whom,  as 
successors  in  title,  the  complainant  was  au- 
thorized to  pay  the  rent  in  the  future.  Plain- 
tiff In  error,  Violet  Hambly,  and  the  regents 
of  the  University  of  Callfomla  were  made 
parties  defendant  to  the  amended  bill. 

On  Febraary  23,  1910,  Helsen,  the  com- 
plainant, made  an  affidavit  that  Violet  Ham- 
bly was  a  nonresident  of  the  state  of  Illi- 
nois, and  that  she  resided  in  the  city  of  Brad- 
ford, state  of  Pennsylvania.  The  affidavit 
was  sworn  to  before  a  notary  public  in  Gar- 
land county.  Ark.,  and  was  filed  with  tbe 
clerk  of  the  court  where  the  suit  was  pend-  > 
ing  on  March  7,  1910.  Publication  was  made 
of  the  pendency  of  the  suit,  and  on  March 
28,  1910,  notice  was  duly  mailed  by  the  clerk 
to  Violet  Hambly,  addressed  to  her  at  her 
place  of  residence  as  stated  In  the  affidavit 
The  executors,  Lackner,  Butz  &  Miller  (their 
attorneys),  and  the  regents  of  the  University 
of  California  filed  demurrers  to  tbe  amend- 
ed bill  on  March  25.  1910.  Plaintiff  in  error 
was  defaulted  on  May  4,  1910.  On  May  6, 
1910,  the  demurrers  were  withdrawn  and  all 
the  parties  except  plaintiff  In  error  filed  an- 
swers to  the  bill.  A  decree  was  then  enter- 
ed. The  decree  recites  the  service,  by  pub- 
lication, on  plaintiff  in  error,  her  default, 
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and  a  hearing  of  the  case  npon  otal  and 
documentary  proofs  offered  in  open  court. 
The  decree  finds  that  the  complainant  was 
entitled  to  the  relief  prayed  and  enjoined 
the  prosecution  of  the  forceable  detainer  suit 
for  the  possession  of  the  premises.  The  de- 
cree further  finds  that  Ellis  and  McCornlck 
had  fully  performed  their  duties  under  the 
will,  and  had  conveyed,  in  accordance  with 
its  provisions,  the  titte  In  fee  of  the  premises 
to  the  regents  of  the  University  of  Califor- 
nia, subject  to  the  terms  of  the  lease  held  by 
complainant,  who  had  paid  all  arrears  of 
rent  and  was  reinstated  in  all  his  rights  In 
the  premises,  according  to  the  terms  and  con- 
ditions of  the  lease,  for  the  fuU  remainder  of 
the  term.  The  decree  further  found  that 
plaintiff  in  error  had  no  right,  title,  or  in- 
terest in  said  premises,  or  any  part  thereof 
and  no  right  to  receive  the  rent  due  or  to 
become  due  thereafter.  The  decree  was  en- 
tered May  6,  1910,  and  on  June  4th,  which 
was  during  the  same  term  of  court,  leave 
was  given  counsel  for  the  plaintiff  In  error 
to  file  a  certificate  of  evidence  within  thirty 
days.  A  motion  was  also  made  by  plaintiff 
In  error  to  vacate  and  set  aside  the  default 
and  decree,  and  this  motion  was  continued 
to  the  next  term  of  court,  when  it  was  over- 
ruled, aAd  Violet  Hambly-has  brought  the 
case  here  for  review  by  writ  of  error. 

It  Is  first  contended  that  the  court  had  no 
Jurisdiction  of  the  person  of  plaintiff  in  er- 
ror, because,  it  Is  claimed,  the  affidavit  of 
nonreeidence  was  not  filed  within  a  reason- 
able time  after  It  was  sworn  to  in  the  state 
of  Arkansas,  and  because  it  contained  no 
certificate  of  the  officer  who  administered 
the  oath  that  he  had  authority,  under  the 
laws  of  the  state  of  Arkansas,  to  administer 
an  oath,  and  no  evidence  otherwise  was  pro- 
duced of  such  authority  In  a  notary  public 
In  said  state  of  Arkansas,  prior  to  the  entry 
of  the  decree.  We  shall  not  determine  this 
question,  as  the  other  branch  of  the  case  is 
ttie  one  the  plaintiff  in  error  is  particularly 
desirous  of  having  passed  upon.  In  her  brief 
her  counsel  say:  "We  are  particularly  desir- 
ous of  having  this  court  pass  upon  the  ques- 
tion of  whether  or  not  the  will  of  Jennie  D. 
Thompson,  deceased,  violates  the  rule  against 
perpetuities,  because,  if  It  does  not,  there  la 
no  need  for  Violet  Hambly  to  further  prose- 
cute her  suit,  even  though  this  decree  must 
be  reversed  for  want  of  Jurisdiction  over 
her."  We  therefore  take  up  couslderation  of 
the  Important  question  Involved  In  the  case. 

The  first  eight  paragraphs  of  the  will  con- 
tain directions  for  the  payment  of  the  tes- 
tatrix's debts,  the  erection  of  a  monument, 
and  certain  money  bequests.  The  ninth  para- 
graph directs  the  order  In  which  the  money 
legacies  should  be  paid.  The  tenth,  eleventh, 
and  twelfth  paragraphs  of  the  will  are  as 
follows: 

"Xenth — I  hereby  direct  and  enjoin  upon 
the  executors  of  my  estate  to  reduce  to  cash, 
as  aoom  after  my  death  as  may  be  proper  In 


order  to  obtain  a  fair  and  reasonable  price 
therefor,  aU  my  real  estate  situated  in  Salt 
Lake  City,  Utah,  and  also  my  personal  es- 
tate, and  from  the  proceeds  thereof  I  direct 
my  said  executors  to  pay,  first,  all  the  indebt- 
edness of  my  estate  and  to  provide  for  the 
monument  In  this  will  specified;  and  second, 
to  pay  the  above  bequests  in  the  order  named 
herein.  And  if  the  proceeds  of  the  sale  of 
my  said  real  estate  shall  be  Insufficient  to 
pay  all  of  said  bequests,  I  direct  my  execu- 
tors to  use  the  income  of  my  property  situ- 
ated on  Dearborn  street,  Ctiica^o,  Illinois, 
to  pay  any  balance  on  said  bequests,  or  any 
of  them. 

"Eleventh — ^All  the  rest,  residue  and  re- 
mainder of  my  estate,  both  real  and  personal 
and  wherever  situated,  after  the  payment  of 
said  bequests  as  aforesaid,  I  give,  devise  and 
bequeath  unto  the  executors  of  this  my  last 
will  and  testament,  hereinafter  named,  to  be 
held  by  them  in  trust  for  the  following  uses 
and  purposes,  namely:  To  assign,  transfer, 
convey  and  deliver  all  of  said  property,  both 
real  and  personal,  unto  the  regents  of  the 
University  of  California  as  a  perpetual  en- 
dowment fund,  to  be  known  as  and  called  the 
'Willard  D.  Thompson  Memorial  Fund,'  for 
the  purpose  of  establishing  and  founding 
scholarships  for  the  higher  education  of  wor- 
thy young  men  and  women  residents  of  Utah 
and  who  shall  have  completed  at  least  a  four 
years'  course  at  some  high  school  of  recog- 
nized standing.  The  beneficiaries  of  said 
memorial  fund  shall  be  ascertained  and  de- 
termined in  such  manner  as  may  be  prescrib- 
ed and  dictated  by  the  said  regents  of  the 
said  University  of  California,  or  by  the  presi- 
dent and  academic  council,  or  committee 
thereof,  of  the  said  University  of  California. 
And  whereas,  a  portion  of  my  said  real  es- 
tate consists  of  real  estate  situated  on  Dear- 
bom  street,  Chicago,  Illinois,  which  is  under 
lease  for  a  term  of  ninety-nine  years,  about 
eighty  years  of  which  term  are  yet  to  run; 
and  whereas  the  said  real  estate  cannot  be 
sold  for  any  sum  approximating  the  amount 
for  which  the  same  may  be  sold  at  or  near 
the  termination  of  said  lease,  it  is  my  wish 
and  desire,  and  I  hereby  enjoin  and  direct, 
that  said  Chicago  real  estate  be  not  sold  dur- 
ing the  term  or  continuance  of  said  lease,  but 
that  the  Income  therefrom  be  devoted  to  the 
purposes  of  such  memorial  during  the  term 
of  said  lease,  and  that  thereafter  the  said 
real  estate  be  held  and  disposed  of  as  shall 
then  seem  proper  to  the  said  regents  of  said 
University  of  California,  for  the  education  of 
young  men  and  women  of  Utah,  as  aforesaid ; 
but  in  no  event  shall  the  principal  of  said 
endovnnent  fund  be  devoted  to  any  purpose, 
it  being  my  wish  that  only  the  income  of 
such  memorial  fund  be  so  used,  in  order  that 
this  endowment  may  be  lasting, 

"Twelfth — I  hereby  nominate^  constitute 
and  appoint  A.  C  Ellis,  Jr.,  and  £«w1b  B. 
McCornlck,  of  Salt  Lake  CII7,  Utah,  as  the 
executors  and  trustees  of  this  my  last  wiU 
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and  testament,  hereby  antborlzing  and  em- 
powering tbem  to  sell,  compromise  and  adjust 
any  claims  due  to  my  estate  In  snch  manner 
and  upon  such  terms  as  tbey  may  deem  best; 
also  authorizing  and  empowering  my  said 
executors  and  trustees  to  execute  and  deliver 
deeds  In  fee  simple  to  any  real  estate  of 
wUcb  I  may  die  seized,  as  aforesaid,  and  to 
do  all  that  may  be  necessary  In  connection 
with  my  estate  In  order  to  carry  out  the  pro- 
Tlslons  of  this  my  last  will  and  to  cause  the 
establishment  of  said  memorial  to  my  son." 

No  property  other  than  the  Dearborn  street 
lot  in  CSilcago,  upon  which  Heisen  has  a  long- 
term  lease,  is  involved  in  this  litigation. 
That  property  was  attempted  to  be  disposed 
of  by  the  residuary  paragraph  of  the  will. 

Plalntuf  in  error  contends  that  the  execu- 
tors took  no  immediate  title  to  the  property 
under  the  will;  that  their  title  to  the  prop- 
oty  in  dispute  was  a  future  one,  preceded 
by  no  other  estate;  that  the  time  when  the 
title  was  to  vest  in  tbem  was  contingent  upon 
the  payment  of  the  legacies  provided  in  the 
will,  which  might  or  might  not  happen  with- 
in a  life  in  being  at  the  time  of  the  death  of 
the  testatrix  and  21  years  thereafter,  and  In 
case  of  a  posthumous  child  a  few  months 
more,  allowing  for  the  period  of  gestation. 
Upon  this  ground,  and  no  other,  it  is  insisted 
tliat  the  devise  made  by  the  residuary  para- 
graph of  the  will  is  void,  as  the  event  upon 
the  happening  of  which  the  title  Is  to  vest  in 
the  executors  is  too  remote  and  the  devise 
violates  the  rule  against  perpetuities.  We 
will  treat  the  case  as  presented  by  counsel 
in  their  brief  and  argument 

It  win  be  seen  the  tenth  paragraph  of  the 
win  directs  the  executors  to  reduce  the  per- 
sonal estate  and  the  Salt  Lake  City  real  es- 
tate of  testatrix  to  cash  as  soon  after  her' 
death  as  It  can  be  done  for  a  fair  and  rea- 
sonable prlcei  and,  after  the  payment  of 
the  debts  and  the  cost  of  the  monument,  to 
pay  the  bequests  in  the  order  mentioned  in 
the  will,  and,  if  the  amount  received  from 
that  source  shonld  be  insufficient  to  pay  all 
the  said  bequests,  the  executors  are  directed 
to  use  the  income  from  the  Chicago  property 
to  pay  the  balance.  By  the  residuary  para- 
graph the  testatrix  devised  and  bequeathed 
to  the  executors  all  the  rest,  residue,  and  re- 
mainder of  her'  estate,  real  and  personal, 
to  be  held  by  them  in  trust,  for  the  purpose 
of  assigning,  transferring,  and  conveying  it  to 
the  regents  of  the  University  of  California. 
Plaintiff  in  error  InslstB  that  the  Intention 
of  the  testatrix  was,  and  the  legal  effect  that 
should  be  given  to  the  words  used  by  her  is, 
tiiat  the  devise  of  the  residue  of  her  estate 
to  the  executors  "after  the  payment  of  said 
beqiMBtt^  as  aforesaid."  did  not  vest  Inune- 
diate  title  in  the  executors,  but  title  was 
to  vest  in  them  only  after  the  bequests  were 
paid.  The  argument  is  made  that  Ellis  and 
McComick  were  made  both  executors  and 
tmsteee,  and  that  their  rights  and  duties  in 
these  capacities  were  entirely  different,  that 


they  acted  in  the  capacity  and  were  clothed 
with  the  powers  of  executors  until  the  lega- 
cies were  paid,  and  then  the  title  to  the  ra- 
siduary  estate  was  to  vest  in  them  as  triv- 
tees,  to  be  conveyed  to  the  regents  of  the 
University  of  California.  The  word  "trus- 
tees" is  used  in  the  twelfth  paragraph  of  the 
will,  but  is  not  found  anywhere  else  in  that 
instrument,  and  we  find  no  warrant  for  hold- 
ing that  the  testatrix  intended  by  the  use 
of  that  word,  in  the  sense  and  connection  in 
which  it  was  used,  to  appoint  Ellis  and  Mc- 
Comick trustees  and  vest  them  with  title  to 
property  and  duties  to  perform  separate  and 
distinct  from  their  title  and  duties  as  execu- 
tors. It  will  be  observed  that  the  devise 
in  the  residuary  paragraph  Is  to  "the  execu- 
tors of  this  my  last  will  and  testament,  here- 
inafter named,"  to  be  by  them  conveyed  to 
the  regents  of  the  University  of  California. 
If  they  took  any  title  under  the  devise,  they 
took  it  as  executors,  and  the  powers  confer- 
red and  duties  enjoined  upon  them  with  ref- 
erence to  the  property  was  in  their  capacity 
as  executors. 

We  do  not  consider  the  construction  of 
the  will  contended  for  by  plaintiff  in  error 
the  necessary  or  reasonable  construction  that 
should  be  given  to  that  instrument  If  the 
intention  of  the  testatrix  was  that  the  title' 
to  her  residuary  estate  should  vest  immedi- 
ately in  her  executors,  charged  with  and 
subject  to  the  payment  of  the  legacies,  and 
the  language  used  by  her  is  sufficient  to 
give  effect  to  that  intention,  then  it  is  not 
denied  that  plaintiff  in  error  is  without  in- 
terest in  the  property.  In  our  opinion  the 
reasonable  construction  of  the  devise  of  the 
residue  of  testatrix's  estate  after  the  pay- 
ment of  the  legacies  has  reference  to  the 
quantum  of  the  estate  devised,  and  not  to 
the  time  when  the  title  should  rest  As  we 
construe  the  will,  the  title  vested  in  the  ex- 
ecutors'immediately,  subject  to  and  charged 
with  the  payment  of  any  balance  of  the  leg- 
acies, except  the  Chicago  property,  and  as 
to  that  only  the  income  from  it  was  charg- 
ed with  such  payment  There  can  be  no 
doubt  of  the  Intention  of  the  testatrix  that 
the  residuary  estate  should  not  go  to  plain- 
tiff in  error,  but  should  go  to  the  regents  of 
the  University  of  California.  By  her  wilf 
testatrix  gave  plaintiff  in  error  a  legacy  of 
$5,000,  and  the  bill  alleges,  and  the  decree 
finds,  that  all  the  legacies  provided  in  the 
will  had  been  paid  to  the  legatees.  If  the 
construction  be  given  the  wUl  contended  for 
by  plaintiff  in  error,  then  the  intention  of 
the  testatrix  must  be  defeated. 

It  is  a  familiar  rule  of  construction  that 
the  law  favors  the  vesting  of  estates  rather 
than  that  they  should  be  held  contingent. 
Ducker  v,  Bnmham,  146  111.  9,  34  N.  B.  558, 
37  Am.  St  Rep.  135;  Kirkpatrick  v.  Eirk- 
patrick,  197  111.  144,  64  N.  B.  267.  In  Chap- 
man V.  Cheney.  191  lU.  574,  583,  61  N.  E. 
3G3,  866,  this  court  said:  "It  is  the  duty  of 
the  court  in  construing  a  will  to  ascertain 
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as  nearly  as  possible  tbe  intention  of  tbe 
testator  as  disclosed  by  tbe  Instrument,  and 
to  give  it  such  a  construction  as  will  carry 
Bucb  Intention  into  effect.  It  is,  of  course, 
true  that  the  will  cannot  carry  into  effect 
the  Intention  of  the  testator  In  violation  of 
law,  and,  if  any  of  tbe  provisions  of  the  will 
in  controversy  violate  the  rule  against  per- 
petuities, such  provision  or  provisions  must 
be  declared  void,  for  it  is  the  duty  of  courts 
to  enforce  the  rule,  and  not  to  fritter  it 
away  by  adverse  construction.  But  when  a 
will  is  susceptible  of  either  of  two  construc- 
tions without  doing  violence  to  the  intention 
of  the  testator  as  disclosed  by  the  instru- 
ment, one  of  which  would  render  tbe  in- 
strument void  and  the  other  valid,  that  con- 
struction should  be  adopted  which  would  en- 
force the  will  as  a  valid  instrument,  and 
not  that  which  would  defeat  its  operation." 
In  Scofleld  T.  Olcott,  120  lU.  362,  374,  11 
N.  E.  351,  354,  the  court  said:  "It  has 
long  been  a  settled  rule  of  construction  in 
the  courts  of  England  and  America  that  es- 
tates, legal  or  equitable,  given  by  will  should 
always  be  regarded  as  vesting  immediately, 
unless  the  testator  has  by  very  dear  words 
manifested  an  intention  that  they  should 
be  contingent  on  a  future  event."  This  lan- 
guage was  quoted  with  approval  In  Btaw- 
kins  y.  Bohling,  168  111.  214,  48  N.  E.  94. 

Another  rule  in  the  construction  of  wills 
too  familiar  to  require  the  citation  of  au- 
thorities is  that  the  intention  of  tbe  testator 
is  to  be  ascertained  from  a  consideration  of 
the  entire  will,  and,  when  ascertained,  is  to 
be  given  effect,  unless  it  is  in  violation  of  a 
rule  of  law.  If  the  language  used  by  testa- 
crii  in  her  will  attempted  to  create  an  estate 
that  was  in  violation  of  the  rule  against 
perpetuities,  the  court  would  not,  as  said  in 
Chapman  v.  Cheney,  supra,  be  justified  in 
frittering  away  the  rule  by  adverse  con- 
struction in  order  to  give  effect  to  the  In- 
tention of  the  testatrix.  Here,  however,  as 
we  construe  the  will,  the  language  meant  to, 
and  did,  immediately  vest  title  to  the  re- 
siduary estate  in  tbe  executors,  and  to  give 
it  any  other  construction  would  defeat  tbe 
intention  of  the  testatrix.  In  our  opinion 
the  only  reasonable  construction  to  be  given 
the  language  used  in  the  will  is  that  the 
title  vested  immediately  in  the  executors  and 
was  not  postponed  to  such  time  as  the  leg- 
acies should  be  paid.  We  do  not  think  it  is 
susceptible  of  any  other  construction,  but, 
if  it  were,  it  is  certainly  susceptible  of  the 
construction  we  have  placed  upon  it,  and 
where  a  will  is  susceptible  of  two  construc- 
tions, one  of  which  will  render  it  valid  and 
the  other  void,  courts  will,  if  they  can  do  so 
without  doing  violence  to  the  Intention  of 
the  testator,  adopt  the  construction  that  will 
render  the  will  valid.  Chapman  v.  Cheney, 
supra;  Schuknecbt  v.  Scbultz,  212  111.  43, 
72  N.  B.  37. 


Johnson  v.  Preston,  226  111.  447,  80  N.  B. 
1001,  10  L.  R.  A.  (N.  S.)  664,  relied  upon  by 
tbe  plaintiff  in  error,  is  not  in  conflict  with 
the  views  we  have  expressed.  In  that  case 
the  testator  devised  a  farm  to  his  executor, 
to  hold  for  tbe  space  of  25  years  "from  and 
after  the  date  of  the  probate  of  this  will," 
and  it  was  held  that  the  title  of  the  execu- 
tor could  not  vest  nntil  the  wUI  was  pro- 
bated. There  was  no  other  clause  or  provi- 
sion in  tbe  will  that  indicated  he  intended 
tbe  title  to  vest  before  that  event  In  tbe 
will  before  ns,  as  we  have  before  said,  the 
will  vests  title  immediately  in  the  executors. 

The  superior  conrt  properly  held  that 
plaintiff  in  error  had  no  title  or  Interest  In 
the  property  in  controversy,  and  -its  decree 
is  alflrmed. 

I^cree  affirmed. 

(M7  ni.  E2t> 

DONALDSON  ▼.  VII-LAOB  OF 
DIBTBRICH. 

(Supreme  Court  of  Illinois.    Dec  21,  1910.) 

1.  Afpeai.  aitd  Ebror  (§  1095*)— FiiTDmas— 
Conclusiveness. 

When  the  Appellate  Court  finds  the  facts 
different  from  the  trial  court,  and  incorporates 
a  finding  of  the  altimate  facts  in  its  judi^nent, 
tbe  Supreme  Court  Is  bound  by  such  finding, 
and  cannot  review  the  evidence  to  determine 
whether  It  justifies  the  same,  though  it  may  de- 
termine whether  the  Appellate  Court  properly 
applied  the  law  to  the  facts  as  found  by  it. 

[EM.  Note. — For  other  cases,  see  Api)eal  and 
Error.  Cent.  Dig.  «  4268,  4329.  4330;  Dec. 
Dig.  I  1095.*] 

2.  Appbai.  and  Ebbob  (S  1005*)— Findinos— 
Conclusiveness. 

A  finding  by  the  Appellate  Conrt  that  de- 
fendant had  a  village  attorney  de  facto,  and 
that  no  notice  such  as  is  requited  by  Acts  lOOfi, 
p.  Ill,  i  2  (Kurd's  Rev.  St.  1009,  c.  70,  f  7), 
concerning  personal  injury  suits  against  cities, 
etc.,  was  filed  by  plaintiff  in  the-office  of  such 
village  attorney,  was  conclusive  on  the  Supreme 
Court. 

[E}d.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §|  4268,  4329,  4330;  Dec. 
Dig.  i  1095.*] 

3.  Municipal  Corporations  (S  812*)  — Ac- 
tions—Personal  Injuries— NoTicB— Serv- 
ice—Statutobi  Provisions— "City  Attob- 

NBT.'' 

Acts  1005,  p.  Ill,  i  2  (Hurd's  Rev.  St 
1909,  c.  70,  (  7),  requires  one,  about  to  sue  a 
city,  village,  etc.,  for  personal  injuries,  to  within 
six  months,  etc.,  file  in  the  office  of  the  city 
attorney  (if  there  be  one),  and  also  in  the  of- 
fice of  the  city  clerk,  a  written  statement  giv- 
ing tbe  name  of  the  person  injured,  tbe  date 
and  place  where  the  accident  occurred,  etc. 
Section  3  (Hurd's  Kev.  St.  1909.  c.  70.  i  8) 
provides  that,  if  the  notice  is  not  filed,  the  suit 
shall  be  dismissed  and  the  action  be  forever 
iMirred.  Held,  that  the  city  or  village  attorney 
referred  to  must  be  a  licensed  attorney  having 
an  ofiice  or  place  of  business,  and  where  ft 
village  has  no  such  attorney  the  notice  may  be 
served  on  the  village  clerk. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §  1*704;  Dec.  Dig.  S 
812.*] 


•For  other  cue*  ase  same  toplo  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Serlea  ft  Rep'r  Indeza* 
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4.  Afpeai.  and  Bbbob  (S  1122*)— Findiso  or 
Paotb— Duty  of  Appellate  Coubt. 

It  is  the  duty  of  the  Appellate  Court,  on 
making  a  finding  of  facts,  to  recite  in  Its  judg- 
ment all  the  ultimate  facts  concerning  every  ma- 
terial issue  submitted  to  the  trial  court. 

[Bd.  Note. — For  other  cases,  see  Aj>peal  and 
Error,  Cent  Dig.  !  4420 ;   Dec.  Dig.  f  1122.»] 

Appeal  from  Appellate  Court,  Fourth  Dta- 
trlct,  on  Appeal  from  Circuit  Court,  Bf- 
fingham  Goimty;   Thomas  M.  Jett,  Judge. 

Action  by  Frank  Donaldsoo,  administra- 
tor, against  the  Village  of  Dleterlch.  A' 
judgment  for  plaintiff  In  the  circuit  court 
was  reversed  by  the  Appellate  Court,  which 
thereafter  granted  a  certificate  of  impor- 
tance, and  plalntur  appeals.  Judgment  of 
Appellate  Court  reversed,  and  Judgment  of 
circuit  court  afilrmed. 

R.  C.  Harrah,  for  appellant  S.  F.  Gil- 
more  (Wood  Bros.  &  Rlckleman,  of  counsel), 
for  appellee. 


HAND,  J.  This  was  an  action  on  the 
case,  commenced  by  the  appellant  in  the 
circuit  court  of  Effingham  county  dgalnst 
the  appellee  to  recover  damages  for  the 
death  of  his  intestate,  John  Donaldson,  al- 
leged to  have  been  caused  by  'a  defective 
street  In  the  appellee  village,  over  which 
said  John  Donaldson  was  driving  a  span  of 
mules  hitched  to  a  wagon.  The  declaration 
contained  two  counts,  and  among  other  things 
stated  that  the  appellant  had  given  the  no- 
tice required  by  section  2  of  "An  act  con- 
cerning suits  at  law  for  personal  injuries 
and  against  cities,  villages  and  towns" 
(Hurd'8  Rev.  St  1909,  p.  1248),  by  filing  the 
same  in  the  office  of  the  clerk  of  the  appel- 
lee, and  averred  that  the  appellee  had  no 
village  attorney  at  the  time  he  filed  said  no- 
tice with  the  city  clerk.  QPhe  general  issue 
was  filed,  and  upon  a  trial  a  verdict  was  re- 
turned in  favor  of  the  appellant  for  the  sum 
of  1500,  upon  which  verdict  the  court  hav- 
ing overruled  a  motion  for  a  new  trial,  ren- 
dered Judgment  in  favor  of  the  appellant 
The  appellee  prosecuted  an  appeal  to  the  Ap- 
pellate Court  for  the  Fourth  District,  where 
the  Judgment  of  the  circuit  court  was  re- 
versed, without  remanding  the  cause.  The 
Appellate  Court  Incorporated  in  its  Judg- 
ment the  following  finding  of  facts:  "We 
find  as  ultimate  facts  that  at  the  time  of 
the  occurrence  of  the  Injuries  which  resulted 
in  the  death  of  the  apt>ellee's  Intestate,  John 
Donaldson,  and  for  more  than  six  months 
thereafter,  Charles  A.  Field  was  a  village  at- 
torney de  facto  of  the  said  village  of  Dle- 
terlch, and  that  no  notice,  such  as  is  re- 
quired by  section  2  of  the  act  of  1906,  con* 
cemlng  suits  at  law  for  personal  injuries 
against  cities,  villages,  and  towns,  was  filed 
In  the  office  of  said  city  attorney  within  said 
six  months."     The  Appellate  Court  having 


granted  a  certificate  of  Importance,  the  ap- 
pellant has  prosecuted  this  appeal. 

When  the  Appellate  Court  finds  the  facts 
different  from  the  trial  court,  and  Incorpo- 
rates a  finding  of  the  ultimate  facts  In  its 
Judgment,  this  court  is  bound  by  such  find- 
ing of  facts,  and  cannot  review  the  evidence 
for  the  purpose  of  determining  whether  the 
finding  is  Justified  by  the  evidence.  This 
court  may,  however,  conceding  the  finding  of 
facts  to  be  true,  determine  whether  the  Ap- 
pellate Court  properly  applied  the  law  to  the 
facts  as  found  by  it  In  this  case  the  Appel- 
late Court  found  that  the  appellee  had  a  vil- 
lage attorney  de  facto,  and  that  no  notice  such 
as  is  required  by  section  2  of  the  act  of  1905, 
concerning  suits  for  personal  injuries  against 
cities,  villages,  and  towns,  was  filed  In  the 
office  of  said  village  attorney,  within  six 
months  from  the  date  of  the  injury,  by  the 
appellant,  and  that  for  that  reason  there 
could  be  no  recovery.  Under  the  practice 
governing  the  review.  In  this  court,  of  ap- 
peals from  the  Appellate  Court  this  court  Is 
powerless  to  determine  whether  the  appel- 
lee had  a  village  attorney  de  facto,  or  wheth- 
er a  notice  was  filed  in  the  office  of  the  said 
village  attorney.  Upon  those  questions  the 
court  is  bojind  by  the  finding  of  the  Appel- 
late Court  We  may,  however,  determine 
the  question  whether  it  is  necessary  to  file 
the  notice  provided  by  said  section  2  in  the 
office  of  a  de  facto  village  attorney  who  has 
no  regular  office  where  he  does  business. 

The  section  of  the  statute  requiring  such 
notice  to  he  filed  in  the  office  of  the  village 
attorney  reads  as  follows:  "Sec.  2.  Any  per- 
son who  is  about  to  bring  any  action  or  suit 
at  law  in  any  court  against  any  incorporat- 
ed city,  village  or  town  for  damages  on  ac- 
count of  any  personal  injury  shall,  within 
six  months  from  the  date  of  injury,  or  when 
the  cause  of  action  accrued,  either  by  him- 
self, agent  or  attorney,  file  In  the  office  of  the 
city  attorney  (if  there  is  a  city  attorney, 
and  also  In  the  office  of  the  city  clerk)  a 
statement  In  writing,  signed  by  such  person, 
his  agent  or  attorney,  giving  the  name  of 
the  person  to  whom  such  cause  of  action  has 
accrued,  the  name  and  residence  of  the 
person  Injured,  the  date  and  about  the  hour 
of  the  accident,  the  place  or  location  where 
such  accident  occurred  and  the  name  and 
address  of'  the  attending  physician  (if  any)." 

This  section  of  the  statute  is  quite  dras- 
tic, and  the  succeeding  section  provides  that 
If  the  notice  is  not  filed  as  provided  to  be 
by  section  2  of  said  act  the  suit  shall  be  dis- 
missed, and  the  person  to  whom  such  action 
shall  have  accrued  for  a  personal  injury 
shall  be  forever  barred  from  further  suing 
upon  said  cause  of  action.  We  think  this 
statute  should  be  strictly  construed,  and  that 
for  a  city,  village,  or  town  to  avail  Itself  of 
the  provisions  of  the  said  statute  it  should 
clearly  be  made  to  appear  that  there  was  an 
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attorney  dniy  appointed  for  the  municipality 
who  has  an  ofBce  at  a  fixed  place,  so  that  a 
person  who  has  been  Injured  by  the  negli- 
gence of  the  city,  village,  or  town  may  know 
with  reasonable  certainty  with  whom  and 
in  what  place  to  file  the  notice  required  to 
be  filed  by  the  statute;  otherwise,  the  in- 
jured person  might  be  defeated  upon  a  Just 
claim  by  reason  of  the  fact  that  he  was  un- 
able to  determine  with  whom  to  file  such 
notice. 

It  is  provided  by  the  statnte  that  tbe  pres- 
ident and  board  of  trustees  of  a  village  may 
appoint  a  village  attorney,  and  that  sndi 
village  attorney  shall  qualify  by  giving  bond 
and  taking  the  oath  of  office.  If  a  village 
desires  to  avail '  Itself  of  the  provisions  of 
section  2  of  the  act  of  1905,  we  are  of  the 
opinion  it  must  make  it  appear  that  it  has 
a  village  attorney,  and  that  the  village  at- 
torney has  .an  office  at  some  known  place, 
where  the  notice  required  by  the  statute  may 
be  served  by  filing  such  notice  tn  the  office  of 
the  village  attorney.  Tbe  object  of  the  stat- 
ute \a  to  furnish  timely  notice  to  the  dty, 
village  or  town  of  the  fact  that  the  party 
claims  to  have  sustained  an  Injury  and  that 
he  proposes  to  enforce  his  claim  for  dam- 
ages against  the  said  city,  village,  or  town 
by  suit,  and  thereby  enable  said  city,  vil- 
lage, or  town  to  Investigate  the  claim  while 
the  facts  are  fresh  and  the  Justice  of  the 
claim  can  be  readily  ascertained.  While  the 
statute  is  a  wholesome  measure,  It  ought 
not  to  be  so  construed  as  to  defeat  the  claims 
of  persona  who  have  Just  demands  against 
a  city,  village,  or  town,  by  requiring  such 
claimants  to  serve  the  statutory  notice  upon 
a  party  who  claims  to  be  the  de  facto  at- 
torney of  the  dty,  village,  or  town,  and  who 
may  be  a  butcher,  an  undertaker,  a  black- 
smith, or  a  grocer,  and  who  has  no  office  oth- 
er than  In  bis  hat,  and  who  has  never  ap- 
peared for  the  city,  village,  or  town,  as  its 
legal  representative^  In  a  court  of  record, 
but  who  may  on  one  or  two  occasions  have 
appeared  before  a  police  magistrate  for  the 
said  dty,  village,  or  town  and  prosecuted 
some  one  for  being  drunk  or  disorderly.  It 
is  obvious  that  the  statute  nsed  the  words 
"city  attorney"  in  the  sense  of  a  licensed 
lawyer;  and  to  accommodate  those  dtles, 
villages,  and  towns  who  do  no^  desire  to 
employ  resident  attorneys,  the  statnta  haa 
provided  that  a  dty,  Tillage^  or  town  may 
employ  as  an  attorney  one  who  resides  out- 


side of  the  corporate  limits  of  the  dty,  vll> 
lage,  or  town. 

We  are  constrained  to  hold  that  the  dty 
or  village  attorney  referred  to  in  section  2 
of  the  act  of  1905  mnst  be  a  Ilcfflised  attor- 
ney, and  must  have  an  office  or  place  of 
business  where  he  can  be  found,  and  that 
In  a  case  where  a  village  has  no  regular  vil- 
lage attorney  who  maintains  an  office,  tbe 
service  of  the  notice  required  by  section  2 
of  the  act  of  1906  may  be  had  upon  the  vil- 
lage derk,  by  filing  the  same  In  his  office. 
The  Appelate  Court  erred  In  holding  that, 
because  the  appellee  bad  a  de  facto  village 
attorney  and  no  notice  oC  the  claim  of  ap- 
pellant had  been  filed  in  bis  office,  appellant 
was  barred  of  his  action.  The  Appellate 
Court,  therefore.  Improperly  applied  the  law 
to  the  facts  found  by  It 

It  will  be  observed  that  the  statute  pro- 
vides that  the  notice  required  by  section  2 
of  the  act  of  1906  shall  be  In  writing  and 
shall  be  filed  in  the  office  of  the  village  at- 
torney. The  Ai>pellate  Court  found  appel- 
lee had  a  de  facto  village  attorney,  but  it 
did  not  find  that  the  de  facto  attorney  of  the 
appellee  had  an  office.  It  appears  from  tbe 
record  that  the  person  said  to  be  the  de 
facto  attorney  of  the  village  was  not  a  li- 
censed attorney,  that  he  had  never  repre- 
sented the  appellee  in  a  court  of  record,  and 
that  his  only  connection  as  an  attorney  with 
the  village  was  that  he  had  on  one  or  more 
occasions  appeared  before  a  police  magis- 
trate on  behalf  of  the  village  and  prosecuted 
some  one  for  being  drunk  and  disorderly. 
It  was  the  duty  of  the  AM>ellate  Court, 
when  it  undertook  to  make  a  finding  of  facts, 
to  recite  in  its  Judgment  all  tbe  ultimate 
facts  concerning  every  material  Issue  sub- 
mitted to  the  trial  court;  otherwise,  a  Judg- 
ment In  favor  of  the  plaintiff  mlgbt.  be  re- 
versed by  the  Appellate  Court  on  one  issue, 
while  on  an  issue  not  considered  by  that 
court  the  trial  court  decided  properly  in  fa- 
vor of  the  plaintiff.  Commercial  Ins.  Co.  t. 
Scammon,  123  111.  601,  14  N.  B.  606.  The 
Appellate  Court  did  not  find  tbat  the  de  facto 
village  atto'mey  of  the  appellee  had  an  of- 
fice where  tbe  notice  could  be  filed.  It 
therefore  did  not  find  the  facts  upon  every 
materlfil  issue  involved  In  the  trial  court 

The  jvigmtut  of  the  Appellate  Court  will 
be  reversed,  and  the  Judgment  of  the  drcuit 
■'ourt  will  be  affirmed. 

Judgment  of  Appdlate  Conrt  reversed. 
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PEOPIiB  ex  leL  KBIA,   Ootrnty  Oolleetor^  ▼. 

OHIOAGO.  I.  ft  ST.  U  SHORT 

LIN9  B-  CO. 

(Sapreme  Court  of  lUinois.    Dee.  21,  1910.) 

Afpeai,  and  Ebbob  (i  549*)— Biu.  of  Sxcef- 
noNs— Pbebebving  Ezceptionb, 

The  Tecord  not  showing  the  preaerration 
of  any  exception  bj  the  bill  of  exceptions,  the 
oTerraling  of  objections  and  rendering  judgment 
cannot  be  reviewed,  though  the  abstract  of  the 
judgment  order  recites  the  taking  of  exception 
to  the  ruling  in  entering  judgmenc. 

[£d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  IMg.  {{  2441-2451;  Dec.  Dig.  | 
648.*] 

Appeal  from  Montgomery  County  Court; 
John  Lk  Dryer,  Judge. 

Proceeding  by  tbe  People,  on  the  relation 
of  John  W.  Rea,  County  Collector,  against 
the  Chicago,  Indianapolis  &  St  Louis  Short 
Line  Railroad  Company  to  enforce  taxes. 
From  an  adverse  judgment,  defendant  ap- 
peals.   Affirmed. 

George  B.  Gillespie,  L.  J.  Hacknear,  Gil- 
leq?le  &  Fitzgerald,  and  D.  R.  Kbiier,  for 
appellant  W.  H.  Steed,  Atty.  Gen.,  and 
Harry  O.  Stnttle,  State's  Atty.,  for  appellee. 

PEB  CURIAM.  This  Is  an  appeal  from 
a  Judgment  of  the  county  court  of  Montgom- 
ery county  overruling  oMoctlons  to  certain 
items  of  taxes  levied  for  county  purposes 
and  rendering  judgment  against  appellant 
therefor.  Tbe  grounds  of  the  objections  are 
tliat  the  purposes  for  which  the  several 
items  of  taxes  were  levied  were  not  suffi- 
ciently stated  to  comply  with  the  statute. 

It  does  not  appear  from  the  abstract  that 
tlie  correctness  of  the  decision  of  the  county 
court  In  overruling  the  objections  and  ren- 
dering judgment  is  preserved  for  our  review 
by  bill  of  exceptions.  The  abstract  of  the 
judgment  order  recites  that  appellant  ex- 
cepted to  the  ruling  of  the  court  in  entering 
judgment  but  no  exception  is  shown  to  have 
been  preserved  by  the  bill  of  exceptions. 
The  record  In  this  respect  is  in  the  same 
condition  as  the  record  in  People  v.  Chicago, 
Indianapolis  &  St  Louis  Short  Line  Rail- 
way Co.,  243  Ul.  221,  90  N.  E.  881. 

The  judgment  is  therefore  affirmed. 

Judgment  affirmed. 


(248  111.  92) 

McINTURFF  et  al.  t.  INSURANCE  CO.  OF 

NORTH  AMERICA. 

(Snpieme  Court  of  Illinois.    Dec.  21,  1910.) 

1.  BviDKROX  (I  576*)— Cbiminai  Law  ({  545*) 

— EVIDKNCS    AT    FOBMEB    TBIAI/—DEAXH    OF 

Wrmsss. 

IMdence  given  at  a  former  trial  of  the 
■ame  action  by  a  witness  dying  before  a  re- 
trial is  admissible  on  the  subsequent  trial,  pro- 
vided the  person  against  whom  tbe  evidence  is 
given  therein  had  the  opportunity  to  cioss-ez- 
amine  the  witness,  and  the  issues  were  sub- 
stantially the  same   In   both  actions,   and   the 


proceeding,  if  civil,  was  between  the  same  par- 
ties «r  their  representatives  in  interest,  or,  in  a 
criminal  case,  if  the  same  person  is  charged 
upon  the  same  state  of  facts ;  a  mere  nominal 
change  of  parties  in  tbe  second  action  being  im- 
material. 

[Dd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  SS  2407-2409;  Dec  Dig.  «  575;* 
Criminal  Law,  Cent  Dig.  {  1236 ;  Dec.  Dig.  { 
54a.*] 

2.  Apfeai,  and   Ebbob   (8   1094*)— Review- 
Afpeai,   kboh    Appellate    Coubt  —  Ques- 
tions CoNsiDEBED— Weight  of  Evidence. 
On  reviewing  an  afSrmance  by  the  Appel- 
late Court,  the  Supreme '  Court  cannot  review 
the  weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4324;  Dec.  Dig.  J  1094.*] 

8.  Appeal  and  Ebbob  (§  1094*)— Review- 
Questions  Reviewed  —  Fact  QnEsnoNS  — 
Appeal  fbou  Appbixate  Coubt.  - 

On  review  by  the  Supreme  Court  of  a  judg- 
ment of  affirmance  by  the  Appellate  Court,  in 
an  action  on  a  fire  policy,  the  Supreme  Court 
will  ifot  review  the  question  whether  defendant 
by  its  conduct  waived  proof  of  loss;  that  being 
a  mixed  question  of  law  and  fact,  wtiich  was 
conclusively  decided  by  the  judgment  of  the  Ap- 
pellate Court 

[Ed.  Note.:— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4350;   Dec  Dig.  i  1094.*] 

4.  Bvidencb  (i  577  V4*)— Evidence  in  Otheb 
Fboceedings— Identitt  of  Issues. 

Evidence  of  a  certain  witness  given  in  a 
criminal  prosecution  of  plaintiffs  for  burning 
their  property,  which  tended  to  incriminate 
them,  was  not  admissible  in  a  subsequent  ac- 
tion by  plaintiffs  on  tbe  insurance  policy, 
though  the  witness  testifying  in  the  criminal 
case  was  then  dead ;  the  fact  that  plaintiffs  in 
the  criminal  ease  had  an  opportunity  to  exam- 
ine such  witness  not  maldng  it  admissible. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  S  2410 ;   Dec.  Dig.  {  577^^.*] 

6.  Evidence   (i  596*)— SurpiciENCY  of  Evi- 
dence—Pboof  OP  Cbiminal  Offense. 
Where  the  pleadings  in  a  civil  case  allege 

facts  showing  a  criminal  offense,  such  offense 

must  be  proved  beyond  a  reasonable  doubt 
[Ed.    Note. — For   other  cases,'  see   Evidence. 

Cent  Dig.  $  2447;   Dec  Dig.  §  596.*] 

6.  Appeal  and  Ebbob  (§  882*)— Estoppel  to 

Allege  Ebbob— Instboction. 

Plaintiff  in  error  cannot  complain  of  in- 
structions as  to  the  quantity  of  proof  required 
to  prove  certain  facta,  where  it  procured  instruc- 
tions to  be  given  charging  the  same  rule  as  to 
the  quantity  of  proof. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  3591-3610;  Dec  Dig.  8 
882.*] 

Error  to  Appellate  Court,  Fourth  District 
on  Appeal  from  Circuit  Court  Pulaski  Coun- 
ty;  W.  .W.  Duncan,  Judge. 

Action  by  John  Mclnturff  and  another 
against  the  Insurance  Company  of  North 
America.  Judgment  of  the  Appellate  Court 
affirming  the  judgment  for  plaintifCs,  and  de- 
fendant brings  error.    Judgment  affirmed. 

W.  A.  Spann  and  George  E.  Martin,  for 
plalntlfC  in  error.  W.  B.  Wall,  for  defend- 
ants in  error. 

VICKERS,  C.  J.  Defendants  In  error  re- 
covered a  judgment  in  the  circuit  court  of 
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PulaaU  county  for  $3,952^  tor  a  loss  by 
fire  of  property  covered  by  insurance  writ- 
ten by  an  agent  of  platntUf  in  error,  and 
that  Judgment  has  been  affirmed  by  the  Ap- 
pellate Court  for  the  Fourth  district  The 
record  has  been  transferred  to  this  court  for 
a  review  by  certiorari. 

The  only  questions  which  are  not  conclu- 
sively settled  by  the  Judgment  of  affirmance 
in  the  Appellate  Court  arise  on  the  excep- 
tions of  plaintiff  in  error  preserved  to  the 
rulings  of  the  trial  court  In  excluding  cer- 
tain evidence  offered  by  plaintiff  in  error 
and  to  the  giving  of  an  instruction  on  belialf 
of  the  defendants  in  error. 

The  property  insured  was  burnod  on 
March  13,  1908.  At  the  April  term,  1908, 
of  the  Pulaski  county  circuit  court  the  grand 
Jury  returned  an  indictment  against  John 
Mclciturff  and  his  wife,  Sarah,  charging 
them  with  feloniously  and  willfully  setting 
fire  to  and  btiming  the  property  covered  by 
the  Insurance,  with  an  intent  to  damage  and 
defraud  plaintiff  in  error.  On  the  trial  of 
the  defendants  tn  error  on  said  charge  Thom- 
as Blay  was  called  as  a  witness  for  the  state 
and  gave  much  damaging  testimony,  tending 
to  prove  that  defendants  in  error  were  guilty 
of  the  criminal  charge  against  them.  De- 
fendants in  error  were  acquitted  of  the  crim- 
inal offense.  After  the  trial  of  the  criminal 
case,  and  before  the  trial  of  the  case  at  bar, 
defendant  In  error  John  Mclnturff  shot  and 
killed  the  witness  Thomas  Blay.  In  the 
present  action  defendants  In  error  sued  plain- 
tiff in  error  in  assumpsit,  the  declaration 
consisting  of  two  special  counts  on  the  pol- 
icies, to  which  are  added  the  common  counts. 
Plaintiff  in  error  filed  a  plea  of  the  general 
Issue,  accompanied  with  notice  of  special  de- 
fenses as  follows:  (1)  That  defendants  in  er- 
ror willfully  burned  the  insured  property 
with  the  intent  to  defraud  plaintiff  In  error; 
<2)  that  defendants  in  error  caused  said  house 
to  be  burned  with  Intent  to  defraud,  etc.; 
<3)  that  defendants  in  error  made  false  and 
fraudulent  representations,  after  the  fire,  as 
to  property  lost  and  damaged,  with  an  Intent 
to  defraud;  (4)  that  defendants  in  error  fail- 
ed and  refused  to  furnish  proofs  of  loss,  as 
required  by  the  said  policies;  and  (5)  that 
defendants  in  error  furnished  to  the  apprais- 
ers a  list  of  property  which  they  did  not 
own,  with  intent  to  defraud.  The  case  was 
finally  tried  upon  a  stipulation  that  till  mat- 
ter that  would  be  competent  under  properly 
drawn  pleas  might  be  introduced  in  evidence 
under  the  genersd  issue.  Upon  the  trial  of 
the  issues  thus  formed,  plaintiff  in  error, 
after  making  proof  of  the  death  of  the  wit- 
ness Blay,  offered  to  Introduce  his  testimony 
given  on  the  trial  of  the  criminal  case 
against  the  defendants  In  error.  The  court 
below  sustained  an  objection  to  this  testi- 
mony, and  an  ^caption  to  that  ruling  pre- 
sents the  first,  question  for  our  consideration. 

There  is  a  general  agreement  of  authori- 
ties that  evidence  given  on  a  former  trial  of 


the  same  action,  or  a  former  action  Involv- 
lug  the  same  issues  between  the  same  parties, 
is  admissible  if  it  be  established  that  the 
witness  is  dead.  8  Oreenleaf  on  Evidence,  S8 
828,  341,  342;  1  Elliott  on  Evidence,  i  499; 
Buch  V.  City  of  Hock  Island,  97  V.  S.  693, 
24  L.  Ed.  1101;  Sage  v.  State,  127  Ind.  15, 
26  X.  B.  067;  Doyle  v.  Wiley,  15  Ul.  576; 
Wade  V.  King,  19  111.  301;  Goodrich  v.  Han- 
son, 33  111.  498;  Chicago  &  Eastern  Illinois 
Railroad  Co.  v.  O'Connor,  119  IlL  586,  9  N. 
E.  263. 

Elliott,  in  his  work  on  Evidence  (volume  1, 
i  495),  after  stating  the  general  rule  as 
above,  states  the  following  limitations  to  its 
application:  It  is  necessary,  says  this  learn- 
ed author,  "(a)  that  the  person  against  whom 
the  evidence  is  to  be  given  bad  the' right  and 
opportunity  to  cross-examine  the  declarant 
when  he  was  examined  as  a  witness;  G>) 
that  the  questions  in  issue  were  substantial- 
ly the  same  in  the  first  as  in  the  second  pro- 
ceeding; (c)  that  the  proceeding,  if  civil,  was 
between  the  same  parties  or  their  representa- 
tives In  Interest;  (d)  that  in  criminal  cases 
the  same  person  is  accused  upon  the  same 
facts."  And  he  cites  numerous  authorities 
to  support  the  text  An  examination  of  the. 
authorities  will  show  that  the  only  point  of 
divergence  concerns  the  requirement  of  the 
rule  as  stated  by  Mr.  Elliott  that  the  parties 
to  both  actions  should  be  Identical. 

Section  163a  of  the  sixteenth  edition  of 
Oreenleaf  on  Evidence,  which  was  enlarged 
and  annotated  by  Prof.  Wigmore  in  1899, 
reads.  In  part,  as  follows:  "As  to  the  par- 
ties, all  that  is  essential  is  that  the  in-esent 
opponent  should  have  had  a  fair  opportunity 
of  cross-examination.  Consequently  a  change 
of  parties  which  does  not  affect  such  a  loss 
does  not  prevent  the  use  of  the  testimony — 
as,  for  example,  a  change  by  which  one  of 
the  opponents  is  omitted  or  by  which  a  mere- 
ly nominal  party  is  added.  And  the  princi- 
ple also  admits  the  testimony  where  the  par- 
ties, though  not  the  same,  are  so  privy  In  In- 
terest— as,  where  one  was  an  executor  or 
perhaps  a  grantor — that  the  same  motive  and 
need  for  cross-examination  existed."  This 
paragraph  is  not  in  the  original  text  of 
Oreenleaf,  but  is  added  by  the  anuotator.  If 
this  paragraph  is  read  as  laying  down  the 
rule  broadly  that  a  fair  opportunity  for 
cross-examination  by  the  party  against  whom 
the  evidence  is  offered  is  all  that  la  neces- 
sary to  render  it  admissible,  then  the  over- 
whelming weight  of  authority  Is  against  the 
accuracy  of  the  rale  as  stated;  but  if  It  is 
read,  as  no  doubt  its  author  intended  it 
should  be,  as  stating  the  rule  that  a  men 
nominal  change  of  parties  is  of  no  conse- 
quence provided  the  parties  in  the  second  ac- 
tion are  so  privy  in  Interest  with  those  on 
the  former  trial  that  the  same  motive  and 
need  for  cross-examination  existed,  then  the 
rule  stated  is  in  accord  with  the  great  weight 
of  authority. 

Plaintiff  In  error  insists  that  the  admlasi- 
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Mlity  of  this  class  of  erldence  tarns  on  the 
right  of  the  party  against  whom  It  Is  offered 
to  be  present  and  cross-examine  the  witness, 
rather  than  on  the  Identity  of  the  parties. 
The  test.  It  Is  said.  Is  whether  or  tiot  the 
party  against  whom  the  evidence  Is  offered 
was  a  party  on  the  former  trial,  and  had  the 
right  to  cross-examine  the  witness.  In  sup- 
port of  this  contention,  the  plaintiff  in  error 
relies  on  Charlesworth  v.  Tinker,  18  Wis. 
633,  Kreuger  v.  Sylvester,  100  Iowa,  647,  69 
N.  W.  1059,  and  other  authorities.  In  the  Wis- 
conslsi  case  the  deceased  witness  had  testi- 
fied on  a  prosecution  against  a  defendant  for 
an  assault,  and  the  court  permitted  the  tes- 
timony to  he  read  upon  the  trial  of  a  dvil 
action  against  the  same  defendant  for  the 
same  assault.  The  decision  Is  based  upon  a 
statnte  of  Wisconsin,  which  permits  the  com- 
plainant in  a  criminal  prosecution  for  assault 
and  battery  to  control  the  prosecution,  and 
examine  aU  witnesses  that  are  sworn  on  the 
trlaL  This  case  Is  not  an  authority  of  any 
persuasive  force  except  In  states  having  a 
statnte  similar  to  the  one  upon-  which  the 
court  bases  its  decision.  The  Iowa  case 
seems  to  lend  some  support  to  the  contention 
of  plaintiff  in  error.  In  that  case  the  Iowa 
court  holds  that  the  testimony  of  a  deceased 
witness  given  on  the  trial  of  an  Indictment 
for  an  assault  is  competent  In  a  civil  action 
based  upon  the  same  assault  The  opinion  in 
that  case  is  very  brief,  and  does  not  dis- 
close whether  a  statute  similar  to  the  Wis- 
consin statute  was  in  force  in  that  state. 
The  only  authorities  cited  by  the  Iowa  court 
Is  the  Wisconsin  case,  which  has  already 
t>een  considered,  and  section  164  of  Oreen- 
leaf.  The  citation  from  Greenleaf  does  not 
support  the  proposition  announced  in  the 
opinion.  The  other  cases  cited  by  plaintiff 
In  error  have  been  examined,  and  none  of 
tbem  appear  to  go  to  the  extent  of  the  two 
cases  above  referred  to.  The  three  Illinois 
cases  dted  (Wade  v.  King,  19  III.  301,  Good- 
rich ▼.  Hanson,  33  111.  498,  and  Pratt  v. 
Kendlg,  128  111.  283,  21  N.  B.  495)  do  not 
support  plaintiff  In  error's  contoition,  but  In 
eo  far  as  the  question  is  considered  those 
cases  are  in  harmony  with  the  rule  laid 
down  by  Mr.  Elliott,  to  the  effect  that.  In  or- 
der to  render  the  testimony  of  the  deceased 
witness  admissible  on  a  second  trial,  it  is 
necessary  that  there  should  be  a  substantial 
identity  of  parties,  at  least  In  interest,  with 
the  parties  on  the  trial  in  which  the  testi- 
mony was  given.  The  following  cases  sup- 
port the  rule  that  the  parties  must  be  sub- 
stantially the  same,  or  privies  in  blood,  in 
law  or  in  estate:  Goodlett  v.  Kelly,  74  Ala. 
220;  Smith  v.  Keyser,  115  Ala.  455,  22  South. 
149;  Wright  v.  Cnmpsty,  41  Pa.  102;  Orr  v. 
Hadley,  36  N.  H.  575 ;  Boardman  v.  Reed,  6 
Pet  3^  8  li.  Eld.  41S;  Yale  v.  Comstock, 
112  Mass.  267 ;  Jackson  v.  Lawson,  15  Johns. 
(N.  Y.)  539;  1  Phillips  on  Evidence  (10th 
Ed.)  306 ;  2  Best  on  Evidence,  i  496. 
A  case  very  similar  to  the  one  at  bar  la 


Harger  r.  Thomas,  44  Pa.  128,  84  Am.  Dec. 
422,  which  was  an  action  on  a  note,  and  the 
record  of  the  prosecution  of  the  plaintiff  In 
error,  Harger,  for  the  forgery  of  the  same 
note,  and  the  testimony  of  a  number  of  wit- 
nesses given  In  the  criminal  prosecution,  who 
were  dead,  was  offered  in  evidence  in  the 
civil  suit.  The  court  refused  to  admit  either 
the  record  or  the  evidence  given  on  the  for- 
mer trial,  and  in  disposing  of  that  question 
said :  "The  rule  on  this  point  is  thus  stated 
by  Mr.  Justice  Yeates  In  Miles  r.  O'Hara,  4 
Bin.  (Pa.)  108,  where  he  says:  'It  1?  a  set- 
tled rule  of  law  that  what  a  witness  has 
sworn  on  a  former  trial  between  the  same 
parties  for  the  same  cause  of  action  may  be 
given  In  evidence  in  case  of  his  death.'  Phil- 
lips on  Evidence  (volume  1,  p.  337  [8d  Am. 
Ed.])  is  to  the  same  effect,  but  the  rule  is  a 
little  more  exactly  stated.  It  Is  thus:  'Where 
the  witness  has  been  examined  on  trial  at  a 
former  action  between  the  same  parties, 
where  the  point  in  Issue  was  the  same  in  the 
second  trial,  there  his  testimony  may  be 
proved,  if  deceased.'  •  •  ♦  A  criminal 
prosecution,  although  instituted  by  an  in- 
dividual, is  not  in  any  sense  an  action  be- 
tween the  person  instituting  it  and  the  pris- 
oner. •  •  •  The  issue  Is  between  the  gov- 
ernment and  the  prisoner  on  a  question  of 
guilt  or  innocence  of  the  latter.  It  Is  not 
a  question  of  property.  Very  different  is  the 
Issue,  as  also  the  parties,  in  a  civil  suit  to 
recover  on  a  forged  instrument"  The  con- 
clusion was  reached  that  the  court  had  erred 
In  admitting  the  evidence  in  the  criminal 
trial. 

We  do  not  deem  it  necessary  to  go  further 
into  the  authorities  upon  this  question.  The 
testimony  given  by  the  deceased  witness, 
Blay,  on  the  trial  of  the  indictment  of  de- 
fendants in  error,  was  properly  excluded  by 
the  court  on  the  trial  of  the  civil  action  on 
the  policies  of  Insurance.  We  think  this  rule 
Is  established  by  a  very  decided  weight  of 
authority,  and  is  supported  by  good  reason 
as  well.  If  the  rule  contended  for  by  plain- 
tiff In  error  were  good  law,  then  in  an  ac- 
tion against  a  carrier  by  a  passenger  for  a 
personal  injury  the  testimony  of  a  witness 
since  deceased  would  be  admissible  against 
the  same  carrier  for  an  injury  sustained  in 
the  same  accident  by  another  passenger,  an  - 
employ^,  a  licensee,  or  a  trespasser,  simply 
because  the  carrier  against  whom  the  testi- 
mony was  offered  had  on  the  former  trial  an 
opportunity  to  cross-examine  the  witness. 
This  rule  would  carry  us  too  far  afield  for 
proof,  and  we  cannot  sanction  it 

The  question  as  to  the  weight  of  the  evi- 
dence, discussed  by  the  plaintiff  in  error.  Is 
not  open  for  review  In  this  court  Neither  is 
the  question  concerning  the  waiver  of  proofs 
of  loss.  Whether  or  not  the  conduct  of  the 
plaintiff  in  error  amounted  to  a  waiver  of 
proofs  of  loss  is  a  mixed  question  of  law  and 
fact,  upon  which  the  decision  of  the  Appel- 
late Court  Is  final.  ^  . 
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Hie  conrt  Instrncted  tbe  Jury  tliat  plaintiff 
In  error  was  required  to  prove,  beyond  a  rea- 
sonaUe  doubt,  that  defendants  in  error  burn- 
er or  caused  the  property  to  be  burned  be- 
fore such  defense  could  be  regarded  as  estab- 
lished, and  complaint  is  made  of  this  ruling. 
In  Germanla  Fire  Ins.  Co.  y.  Klewer,  129 
111.  699,  this  court,  on  page  612,  22  N.  E.  488, 
on  page  492,  said:  "Appellant  not  only  inter- 
posed the  defenses  its  policy  was  void  l>e- 
cause  there  was  other  insurance  on  the  prop- 
erty and  because  tbe  bouse  was  vacant  and 
unoccupied,  tmt  made  tbe  further  defense 
that  appellee  himself  set  fire  to  the  building. 
Where,  in  a  civil  action,  a  criminal  act  is 
charged,  the  authorities  are  in  conflict  upon 
the  question  whether  tbe  rule  applicable  to 
a  criminal  prosecution  or  that  applicable  to 
a  dvU  suit  should  prevail  in  respect  to  the 
degree  of  proof  required.  In  this  state  it 
has  been  held  that  where.  In  civil  cases,  a 
criminal  ofTense  is  charged  in  the  pleadings, 
such  oiCense  must  t>e  proved  beyond  a  rea- 
sonable doubt.  Crandall  v,  Dawson,  1  Gil- 
man,  556;  McConnel  v.  Mutual  Ins.  Co.,  18 
lU.  228;  Bpragne  v.  Dodge,  48  111.  142  [95 
Am.  Dec.  523];  Harbison  y.  Shook,  41  lU. 
141." 

There  is,  however,  another  satisfactory  an- 
tBwer  to  tbe  contention  of  plalntlft  in  error 
in  this  regard.  Plaintiff  in  error,  by  its 
eighth,  ninth,  fifteenth,  and  sixteenth  in- 
structions, procured  the  trial  court  to  declare 
the  same  rule  as  to  the  quantity  of  proof  re- 
quired as  that  laid  down  in  tbe  instruction 
complained  of.  A  party  cannot  complain  of  an 
error  in  instructions  when  the  same  error  is 
found  in  tbe  Instructions  oSTered  by  the  com- 
plaining party.  Springer  v.  City  of  Chicago, 
135  IlL  552,  28  N.  E.  614,  12  L   R.  A.  609. 

The  Judgment  of  the  Appellate  Court  la  af- 
firmed. 

Judgment  affirmed. 

(247  ni.   SBT) 

mHALIK  y.  GLOS  et  aL 
(Supreme  Court  of  Illinois.     Dec.  21,  1910.) 

1.  Rkgobdb  (i  9*)— RKoisTBanoir— FixADma 

— Matzbiai,  Ai.u:aATiON. 

In  a  proceeding  to  register  a  title  to  real 
estate,  an  allrgation  in  the  application  tliat  the 
applicant   resided   upon  such   real  estate   was 
.  material,  and  must  be  proved. 

[Ed.  Note.— For  other  cases,  see  Records,  Dea 
Dfg.  {  9.*] 

2.  Records  (|  9*)— Regibtbation— Bvidencb 
—Weight  and  SuFFioiEifCT. 

In  a  proceeding  to  register  title  to  real 
estate,  evidence  held  insaffident  to  prove  that 
applicant  resided  upon  such  real  estate. 

[Ed.  Note.— For  other  cases,  see  Records,  Dec. 
Dfg.  i  9.*] 

8.  RSCOBDS    (I    9*)  —  Reoibtratiow  —  COWDI- 
TIONS  PBKOCDEITT. 

In  a  proceeding  to  register  title  to  teal  es- 
tate, it  was  error  for  tbe  court  to  register  tlie 
title,  and  to  set  aside  tax  deeds  as  clouds  upon 
the  title,  on  the  condition  that  such  tax  deeds 
should  l>e  discharged  by  itayment  within  80  days 


after  the  deene,  for  that  payment  should  have 
been  made  a  condition  precedent  to  securing  tlia 
decree. 

[Ed.  Note.— For  other  cases,  see  Records,  Dec. 
Dig.  {  9.*] 

4.  Stattttxs  (I  85*)— Special  Lsoisi.A'noM— 

Tobbenb  Law. 

Torrens  Law,  {  18,  which  is  the  amendment 
of  1907  (Hurd'B  Rev.  St.  1900.  c.  30,  §  «]), 
and  which  authorises  the  examiner  to  receive 
abstracts  of  title  in  evidence,  is  not  onconstitu- 
tional,  as  being  in  violation  of  Ck>nst  art.  6, 
I  29,  providing  that  ail  laws  reUting  to  courts 
shall  be  general  and  uniform. 

[E<d.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  94,  95;   Dee.  Dig:  i  86.*] 

6.  CoNBTiTcrrioNAi,  Law  (|  811*)— Dije  Pbo- 
CBSS  or  Law— Rules  or  EyioBNOE. 

Such  statute  is  not  unconstitutional,  as 
making  the  abstract  evidence  without  the  sanc- 
tion of  an  oath. 

[Ed.  Note. — For  other  cases,  see  Constitntioif 
al  Law,  Cent  Dig.  {  932;  Dec.  Dig.  i  311.*] 

6.  Statutes  ({  35^*)— SuBKiasioir  to  Pofu- 

LAB   VOIE. 

Nor  is  such  amendment  invalid,  becanse 
it  was  not  submitted  to  a  vote  of  tlie  peopie. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec  Dig.  8  86%.*J 

Appeal  from  C!lrcalt  Conrt,  Cook  (bounty; 
Adelor  J.  Petit,  Judg& 

Application  by  Daniel  Mibalik  to  register 
title  to  real  estate,  to  which  Jacob  Glos  and 
others  protested.  From  a  decree  for  appli> 
cant,  Protestants  appeal.  Reversed  and  re> 
manded. 

John  R.  O'Connor,  for  appellanta.  Edward 
R.  Lltslager,  for  appellee. 

COOKE,  J.  TUB  iB  an  appeal  from  a  de- 
cree of  the  drcnlt  conrt  of  Cook  county  regis- 
tering title  to  real  estate.  The  premises  de- 
scribed in  the  application  are  lots  38  and  39, 
in  block  15,  in  Adam  Smith's  subdivision  of 
tbe  E.  %  of  the  N.  W.  %  of  the  S.  W.  ^  and 
the  S.  W.  ^  of  tbe  S.  W.  %  <^  section  30^ 
township  39  N.,  range  18  B.  of  the  third  prln* 
<dpal  meridian.  It  is  alleged  tliat  the  prem- 
ises  are  occupied  by  tbe  applicant,  appellee 
here. 

Appellanta  contend  that  the  property  de- 
scribed in  the  application  was  not  identified 
as  the  pr(^)erty  upon  wttidt  the  appellee  re- 
sided. Appellee  testified  that  be  lives  on  the 
property  at  No.  8134  West  Thirty-Ninth 
street,  in  the  dty  of  Chicago;  that  his  prop- 
erty couBlBta  of  two  lots;  that  the  house  in 
which  he  resides  is  located  upon  one  lot,  Na 
39;  and  that  tbe  two  lots  are  fenced  in  as 
one  inclosnre.  On  his  cross-examination  be 
produced  a  plat,  which  he  testified  he  had 
made  himself  from  measurements  made  the 
day  before.  He  testified  that  this  plat  con- 
tained a  "picture"  of  the  cottage  in  which  he 
lived.  On  the  plat  were  shown  two  lots  on 
Thirty-Ninth  street,  bearing  the  numbers  38 
and  39.  The  "picture"  of  the  cottage  re- 
ferred to  by  the  witness  Is  drawn  on  two 
other  lots,  not  located  on  Thirty-Ninth  street, 
but  which  also  bear  the  numbers  38  and  39. 


*For  other  easM  •••  mom  toplo  and  section  NOUBBR  In  Dae.  Dig.  &  Am.  Die-  Ker  No.  8«rles  *  Rap'i  Indexas 
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So  tu  as  file  plat  itself  Indicates,  tlie  lota 
38  and  89  on  Thirty-Ninth  street  are  vacant 
Nowhere  In  his  examination  does  appellee 
testify  tliat  he  resides  upon  the  property  de- 
scribed in  the  application.  It  was  fnrtfaer 
sought  to  identify  the  premises  at  8134  West 
Thirty-Ninth  street  as  the  real  estate  de- 
scribed in  the  application,  by  Joseph  K.  Kost- 
ka,  an  employe  In  the  map  department  of  the 
city  of  Chicago.  He  testified  that,  when  giv- 
en a  house  number,  he  could  from  that  give 
the  legal  description  of  the  property,  and  then 
stated  that  the  legal  description  of  the  prop- 
erty at  8184  West  Thirty-Ninth  street  would 
be  that  of  one  lot  only,  and  would  be  either 
lot  88  or  lot  39.  This,  in  snbotance,  is  all 
that  this  witness  testified  to.  He  did  not 
state  in  what  addition  or  subdivision  lot  88  or 
lot  39  at  8134  West  Thirty-Ninth  street  was 
located,  and  his  testimony  did  not  serve  in 
the  least  to  identify  the  property  at  8134 
West  Thirty-Ninth  street,  and  upon  which 
aK>ellee  testified  he  resides,  as  the  property 
described  In  the  application.  The  allegation 
that  the  premises  described  in  the  application 
were  occupied  by  appellee  Is  a  material  alle- 
gation, and  must  be  proved  as  alleged.  Ap- 
pellee failed  to  make  this  proof,  and  the 
court  erred  in  entering  a  decree  registering 
tlie  title  as  applied  for. 

Appellants  also  contend  that  the  conrt 
erred  In  directing  the  Immediate  registration 
of  the  title  In  the  appellee,  without  requiring 
the  holders  of  the  tax  deeds  to  be  reimbursed 
as  a  condition  precedent  The  decree  pro- 
vides that  the  tax  deeds  be  set  aside  as 
clouds  upon  the  title  of  appellee  npon  condi- 
tion that  appellee  pay  to  the  holders  of  the 
tax  deeds  the  amounts  found  to  be  due  for 
principal  and  interest,  together  with  costs, 
at  the  date  of  the  entry  of  the  decree  or 
within  30  days  thereafter,  and  that  In  def anlt 
thereof  this  application  shall  stand  dismissed 
at  the  cost  of  appellee;  that  the  title  of  ap> 


pellee  In  fee  simple  to  the  premises  be  eon- 
firmed,  subject  as  aforesaid;  and  that  the 
registrar  of  titles  do  forthwith  register  such 
title.  This  was  error.  The  decree  Should 
have  provided,  not  only  as  a  condition  prece- 
dent to  setting  aside  the  tax  deeds,  but  also 
as  a  condition  precedent  to  registering  the 
title,  that  appellee  be  required  to  pay  the 
money  due  to  appellants,  or.  In  the  event  of 
their  refusal  to  accept  It,  to  an  officer  of  the 
court,  subject  to  their  order.  <  Cregar  v.  Splt- 
ser,  244  111.  208,  91  N.  B.  4ia  This  decree 
directs  the  registration  of  the  title  forthwith 
without  any  condition,  and  affords  no  pro- 
tection whatever  to  appellants  as  to  the  pay- 
ment of  their  money  during  the  SO  days  grant- 
ed  appellee  to  pay  the  same.  Should  ap- 
pellee transfer  the  property  before  the  expira- 
tion of  the  80  days,  and  without  making 
payment  to  the  appellants,  they  would  be  com- 
pelled to  resort  to  their  legal  remedy  for  re- 
dress. 

Appellants  also  Insist  that  the  amendment 
to  section  18  of  the  Torr^is  law,  being  the 
amendment  of  1907  (Hurd's  Rev.  St  1900,  c. 
30,  i  01),  which  authorizes  the  examiner  to 
receive  abstracts  of  title  in  evidence^  was  not 
within  the  power  of  the  I/^slature,  because 
such  abstracts  constitute  evidence  given  with- 
out the  sanction  of  an  oath ;  that  said  amend- 
ment of  1907  violates  section  29  of  article  6 
of  the  Constitution,  which  provides  that  all 
laws  relating  to  courts  shall  be  general  and 
of  uniform  operation,  and  that  said  amend- 
ment to  section  18  never  became  operative, 
because  It  was  not  submitted  to  a  vote  of 
the  people.  These  questions  were  all  decided 
adversely  to  the  contentions  of  the  appellants 
In  Waugh  T.  Olos,  246  la  604,  92  N.  B.  974. 

The  decree  of  the  circuit  conrt  is  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings in  conformity  with  the  views  herein  ex- 
pressed. 

Beversed  and  remanded. 
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MEMORANDUM  DECISIONS 


(too  N.  T.  601) 

AITKBN,  Appeflant,  t.  YOUNG  et  al.,  Re- 
ipondents.  (Court  of  Appeals  of  New  York. 
Xov.  22,  1910.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court  in 
the  First  Judicial  Department  (130  App.  Diy. 
897,  115  N.  Y.  Supp.  1108),  entered  February 
19,  1909,  affirming  a  judgment  in  favor  of  de- 
fendants entered  upon  a  dismissal  of  the  com- 
plaint by  the  court  at  a  Trial  Term  without 
a  jury  in  an  action  to  recover  a  surplus  alleged 
to  have  remained  from  a  sale  on  execution  after 
satisfaction  of  judgment.  John  Aitken,  in  pro. 
per.     Albert  Ritchie,-  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  0.  J.,  and  ORAT,  HAIGHT, 
VANN.  WlLIiARD  BARTLETT,  HISCOCK, 
and  COLLIN,  JJ.,  concur. 

aw  N.  T.  6>D 

ALTMAN,  Respondent,  t.  MERONT,  Appel- 
lant. (Court  of  Appeals  of  New  York.  Nov. 
15,  IdlO.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (131  App.  Div.  931, 
116  N.  Y.  Supp.  1130),  entered  April  21,  1909, 
affirming  a  judgment  m  favor  of  plaintiff  en- 
tered upon  a  verdict  directed  by  the  court  In 
an  action  to  recover  for  goods  alleged  to  have 
been  sold  and  delivered.  See,  also,  117  App. 
Dlv.  921.  102  N.  Y.  Supp.  1126.  I.  Henry 
Harris,  for  apjwllant.  Solomon  Hanford,  for 
respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  and  CHASE,  JJ.,  concur. 

(i*»  N.  T.  no 

AMERICAN  FBRROFIX  BRAZING  CO., 
Respondent,  v.  POTTER  et  al.,  Appellants. 
(Court  of  Appeals  of  New  York.  Oct.  25, 
1910.)  Appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (133  App.  Div. 
938,  117  N.  Y.  Supp.  1128),  entered  June  7, 
1909,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court 
and  an  order  denying  a  motion  for  a  new  trial 
in  an  action  to  recover  upon  a  promissory  note-. 
See,  also,  125  App.  Div.  900,  109  N.  Y.  Supp. 
1123.  S.  D.  Bentley,  for  appellants.  William 
W.  Armstrong,  for  respondent. 

PESl  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  VANN.  WERNER. 
WILLARD  BARTLETT,  HISCOCK,  and 
C^ASE,  JJ.,  concur. 

(199  N.  T.  HO  == 

ANGBRMILLBR,  Appellant,  ▼.  EWALD, 
Respondent.  (Court  of  Appeals  of  New  York. 
Oct  11,  1910.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (133  App.  Div.  691, 
118  N.  Y.  Supp.  195),  entered  July  15,  1909, 
reversing  a  judgment  in  favor  of  plaintiff  en- 
tered upon  a  decision  of  the  conrt  on  trial  at 
Special  Term  and  granting  a  new  trial  in  an 
action  to  impress  a  trust  on  the  proceeds  of 
certain  real  property.  Oliver  C.  Carpenter, 
Charles  P.  Rogers,  and  Vincente  K.  Smith,  for 
appellant.  Orcar  Lowenstein  and  Melville  H. 
CUne,  for  respondent. 

PER  CURIAM.  Plalntlft  given  permission 
to  withdraw  appeal  on  payment  within  20  days 


of  costs  of  appeal  to  be  taxed.  On  Cailure  to 
make  such  payment  within  said  time  the  order 
is  affirmed,  and  judgment  absolute  ordered  on 
the  stipulation  against  appellant,  with  costs  in 
all  courts. 

CULLEN,  C.  J.,  and  VANN,  WERNER, 
WILLARD  BARTLETT,  HISCOCK,  and 
CHASE,  JJ.,  concur. 

•=■■  099  K.  Y.  699) 

ANNBSS,  Respondent,  T.  ROCHESTER 
RY.  CO.,  Appellant.  (Court  of  Appeals  of 
New  York.  Nov.  16,  1910J  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Fourth  Judicial  Depart- 
ment (129  App.  Dlv.  933,  114  N.  Y.  Supp. 
1118),  entered  Jannaiy  13,  1909,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  for  personal 
injuries  alleged  to  have  been  sustained  through 
defendant's  negligence.  W.  A.  Matson,  for  ap- 
pellant. George  A.  Camahan  and  Elbridge  L. 
Adams,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  and  CHASE,  J  J.,  concur. 


(199  N.  Y.  69») 

ARNOLD,  Respondent,  ▼.  CENTRAL  NEW 
ENGLAND  RY.  CO.,  Appellant.  (Court  of 
Appeals  of  New  York.  Nov.  16,  1910.)  Appeal 
from  a  judgment  of  the  Appellate  Division  «>f 
the  Supreme  Conrt  in  the  Second  Judicial  De- 
partment (133  App.  Div.  918,  117  N.  Y.  Supp. 
1128),  entered  Jnne  11,  1909,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  T<>r- 
dict  and  an  order  denying  a  motion  for  a  new 
trial  in  an  action  to  recover  for  the  killing  of 
a  horse  through  the  alleged  negligence  of  de- 
fendant Charles  M.  Sheafe,  Jr.,  for  appellant 
W.  Farrington  and  George  Card,  for  respond- 
ent 

PEK  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  and  CHASE,  JJ.,  concur. 

"^^^"^  (199  N.  Y.  BT7) 

BARKER,  Respondent,  t.  BARKER,  Appel- 
lant (two  cases).  (Court  of  Appeals  of  New 
York.  Oct.  25,  1910.)  Appeal  in  each  of  the 
above-entitled  actions,  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Conrt  in  the 
First  Judicial  Department  (133  App.  Div.  889, 
118  N.  Y.  Supp.  1093),  entered  June  7,  1909. 
affirming  a  judgment  in  favor  of  plaintiff  en- 
tered upon  a  verdict  directed  by  the  conrt  in 
an  action  to  recover  an  installment  alleged  to 
be  due  under  a  separation  agreement  between 
husband  and  wife.  See,  also,  131  App.  Div. 
934,  116  N.  Y.  Supp.  1130.  Abram  F.  Servin 
and  Rosslyn  M.  Cox,  for  appellant.  Eldwin  A. 
Jones,  for  respondent 

PER  CURIAM.  Judgments  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  VANN.  WERNER. 
WILLARD  BARTLETT,  HISCOCK,  and 
CHASE,  JJ.,  concur. 

"~"™"  (199  N.  Y.  691) 

BERLIN  CONST.  CO.,  Appellant,  t.  WA- 
TERVLIET  BX5UNDRY  8c  MACHINE  CO.. 
Respondent.  (Conrt  of  Appeals  of  New  York. 
Nov.  16,  1910.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court 
in  the  Third  Judicial   Department  (132  Appk 
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Div.  887,  116  N.  T.  Snpp.  1131),  entered  May 
29,  1900,  affirming  a  judgment  in  favor  of  de- 
fendant entered  upon  the  report  of  a  referee  in 
an  action  to  foreclose  a  mechanic's  lien.  An- 
drew J.  Nellia,  for  appellant.  Samuel  Foster 
and  S.  W.  Russell,  Jr.,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CfOIiLEN.    0.    J.,    and    GRAT,    HAIGHT, 

VANN,  WBIRNER,  and  CHASE,  JJ.,  concur. 

(199  N.   T.  551)  === 

BIEaaii,  Appellant,  ▼.  BRIE  R.  CO.,  Rer 
spondent.  (Court  of  Appeals  of  New  York. 
Oct  4,  1910.)  Motion  for  leave  to  withdraw 
appeal  from  an  order  of  the  Appellate  Division 
of  the  Sapreme  Court  in  the  Second  Judicial 
Department  (132  App.  Div.  364,  116  N.  Y. 
Supp.  621),  entered  Ma;  14,  1909,  reversing  a 
judgment  in  favor  of  plaintifE  entered  npon  a 
verdict  and  an  order  denying  a  motion  for  a 
new  trial  and  granting  a  new  trial  in  an  action 
to  recover  for  personal  injuries  alleged  to  have 
been  sustained  through  the  defendant's  negli- 
gence. The  motion  was  made  upon  the  ground 
that  the  appeal  had  been  inadvertently  taken. 
See,  also,  130  App.  Div.  884,  114  N.  Y.  Snpp. 
1119:  133  App.  Div.  929,  118  N.  Y.  Supp.  10^. 
Rosstyn  M.  Coz,  for  the  motion.  Philip  A.  Ror^ 
ty,  opposed. 

PER  CURIAM.  Motion  granted,  on  pay- 
ment within  20  days  of  the  costs  and  disburse- 
ments of  this  appeal,  including  argument  fee, 
and  $10  costs  of  this  motion.  On  failure  to 
make  such  payment,  the  motion  is  denied,  with 
$10  costs. 

OM  N.  T.  no 

EBINGER,  Respondent,  ▼.  SYRACUSE 
RAPID  TRANSIT  RY.  Co.,  Appellant.  (Court 
of  Appeals  of  New  York.  Oct.  25,  1910.)  Ap- 
peal from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  In  the  Fourth  Judicial 
Department  (132  App.  Div.  947,  117  N.  Y. 
Supp.  1133),  entered  May  24,  1909,  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon 
a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  for  personal 
injaries  alleged  to  have  been  sustained  through 
defendant's  negligence.  Charles  E.  Spencer,  for 
appellant.    W.  B.  Matteaon,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CUIJ.EN,  C.  J.,  and  VANN,  WERNER, 
WILLARD  BARTIiETT,  HISCOCK,  and 
CHASE.  JJ.,  concur. 

(U»  N.  T.  680) 

EMPIRE  LIMESTONE  CO.,  Appellant,  t. 
CITY  OF  BUFFALO,  Respondent.  (Court  of 
Appeals  of  New  York.  Oct.  25.  1910.)  Appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Fourth  Judicial  De- 
partment (128  App.  Div.  914,  112  N.  Y.  Supp. 
112S),  entered  November  16,  1908,  affirming  a 
judgment  in  favor  of  defendant  entered  upon 
a  verdict  and  an  order  denying  a  motion  for 
a  new  trial  in  an  action  to  recover  for  damages 
to  a  vessel  chartered  by  defendant,  alleged  to 
have  been  occasioned  by  said  defendant's  neg- 
ligence. George  L.  Hager  and  Charles  A. 
Pooley,  for  appellant.  George  E.  Pierce  and 
Clark  H.  Hammond,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CmAMS,  C.  J.,  and  GRAY,  WERNER. 
WILLARD  BARTLETT,  HISCOCK,  and 
CHASE,  JJ.,  concur. 

(199  N.  T.   E96)  "  " 

GOLDBNTHAL  et  al..  Respondents,  ▼.  POP- 
PER, Appellant.  (Court  of  Appeals  of  New 
York.  Nov.  15,  1910.)  A  ppeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 


(:!ourt  in  the  First  Jndlclal  Department  (130 
App.  Div.  902,  116  N.  Y.  Supp.  1122),  entered 
Februan  26^  1900,  affirming  a  judgment  in 
favor  of  plaintiffs  entered  npon  a  verdict  di- 
rected by  the  court  and  an .  order  denying  a 
motion  for  a  new  trial  in  an  action  to  recover 
for  goods  alleged  to  have  been  sold  and  de- 
livered. Joel  Krone,  for  appellant.  Eugene  I. 
Yuells,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN.  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WBRNBm,  and  CHASE,  JJ.,  concur. 

^^^^^°°  (199  N.  T.  B47) 

GOODALB,  Respondent,  v.  CAREY,  Appel- 
lant. (Court  of  Appeals  of  New  York.  Sept. 
27,  1910.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
Second  Judicial  Department  (133  App.  Div. 
020,  117  N.  Y.  Supp.  1136),  entered  June  12. 
19(w,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial  in  an  action  to  recover 
for  an  alleged  breach  of  contract  of  sale.  Fred- 
erick N.  Van  2^ndt  and  Harry  W.  Moore,  for 
appellant.     Ernest  W.  Tooker,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  3.,  and  HAIGHT,  VANN, 
WILLARD  BARTLETT,  HISCOCK,  and 
CHASE,  JJ.,  concur.    GRAY,  J.,  absent 

(199  N.  T.  597) 
GREER  T.  FREYSTADT.  (Court  of  Ap 
peals  of  New  York.  Nov.  15,  1910.)  Cross- 
appeals  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  First  Judi- 
cial Department  (133  App.  Div.  939,  118  N.  Y. 
Supp.  1109),  entered  October  6,  1900,  upon  the 
submission  of  a  controversy,  under  section  1279 
of  the  Code  of  Civil  Procedure,  as  to  whether 
defendant  as  tenant  was  bound  to  reimburse  ' 
the  plaintiff  as  landlord  for  the  cost  of  install- 
ing and  operating  certain  ventilating  apparatus 
required  under  the  labor  law.  Plaintiff  recov- 
ered the  cost  of  operation  only.  Omri  F.  Hib- 
bard,  for  plaintiff.  Benjamin  H.  Stem,  for  de- 
fendant. 

PER  CURIAM.  Judgment  affirmed,  without 
costs. 

GRAY,  HAIGHT,  VANN,  and  WERNER, 
JJ.,  concur,  CULLEN,  a  J.,  and  CHASE,  J,, 
dissent 

""^^^  099  N.  T.  586) 

HAIGHT,  Respondent,  t.  DE  VERASTEG- 
UI,  Appellant.  (Court  of  Appeals  of  New 
York.  Oct  28,  1910.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Second  Judicial  Department  (133 
App.  Div.  932,  118  N.  Y.  Supp.  1110),  entered 
June  23,  1900,  affirming  a  jud^ent  in  fiivor 
of  plaintiff  entered  upon  a  verdict  and  an  or- 
der denying  a  motion  for  a  new  trial  in  an 
action  to  recover  on  contract  Allan  C.  Rowe, 
for  appellant    John  J.  Hughes,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J^,  and  GRAY.  WERNER. 
WILI>ARD  BAR'TLBTT,  HIS(X)OK,  and 
CJHASE,  JJ.,  concur. 

'°^™""  (19»  N.  T.  CS6) 

HEX7HT.    Respondent,   t.    A.    G.   HYDE   & 

SONS,  Appellant  (Court  of  Appeals  of  New 
York.  Oct  i,  1910.)  Motion  to  dismiss  an 
appeal  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  First  Judicial 
Department  (123  N.  Y.  Supp.  1120),  entered 
June  21,  1910,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  an  or- 
der denying  a  motion  for  a  new  trial  in  an  ac- 
tion on  contract    The  motion  was  made  upon 
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the  grounds  that  the  afflnnance  by  the  Appel- 
ate Division  was  nDa&imonB,  that  permission 
to  appeal  had  not  been  obtained,  and  that  the 
exceptions  were  frivolous.  Morton  Stein,  for 
the  motion.  James  J.  Allen,  opposed. 
'PEIE  CURIAM.  Motion  denied,  with  $10 
eosts. 

(199  N.  T.  BTl) 

HBMMERTCH,  Appellant,  v.  UNION  DIME 
SAVINGS  INST.,  Respondent  (Court  of  Ap- 
peals of  New  York.  Oct  18,  19100  Appeal 
from  a  Judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  De- 
partment (133  App.  Div.  9i4,  118  N.  Y.  Supp. 
1112),  entered  July  17,  1900,  affirming  a  Judg- 
ment in  favor  of  defendant  entered  upon  a  dis- 
missal of  the  complaint  b;  the  court  at  a  Trial 
Term  without  a  jury  in  an  action  to  recover  a 
sum  of  money  uieretofore  deposited  with  de- 
fendant in  trust  for  the  plaintiff.  Oscar  Eng- 
lander  and  Harry  A.  Gordon,  for  appellant  C. 
N.  Bovee  and  Frederick  G.  Tanner,  for  respond- 
ent 

PER   CTTRIAM.'    Judgment   affirmed,    with 

CULLBN,  O.  J.,  and  GRAY,  WERNER, 
WTLXiARD     BARTLBTT,     HISCOCK,     and 

CHASE,  JJ.,  concur^ 

(U9  N.  T.  600)  «==««■ 

HERRMANN  &  GRACE  T.  CITY  OF  NEW 
YORK  et  al.  (Court  of  Appeals  of  New  York. 
Nov.  16, 1910.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  First  Judicial  Department  (130  App.  Div. 
631,  114  N.  Y.  Supp.  1107),  entered  March  11, 
1909,  modifying,  and  affirming  as  modified,  a 
judgment  of  Special  Term  in  an  action  to  de- 
termine the  priority  of  certain  mechanics'  liens. 
See,  also,  136  App.  Div.  28,  120  N.  Y.  Supp. 
146.  George  W.  Wingate,  for  appellant  Heine 
Safety  Boiler  Co.  J.  Power  Donellan,  for  ap- 
pellant Johnson  Service  Co.  John  P.  Du9,  for 
respondent  American  Radiator  Co.  Oliver  C. 
Sample,  for  respondent  receiver  of  Williams  & 
Gerstle. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  opinion  of  Scott,  J.,  below. 

CULLBN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WILLARD  BARTLETT.  and  COL- 
LIN, JJ.,  concur.    HISCOCK,  J.,  not  voting. 

(199  N.  T.  594)  ' 

HINB  v.  HUNTINGTON  et  al.  (Court  of 
Appeals  of  New  York,  Nov.  15,  1910.)  Cross- 
appeals  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  Fourth  Judi- 
cial Department  (134  App.  Div.  907,  118  N. 
Y.  Supp.  1118),  entered  July  13,  1909,  whldi 
affirmed  a  Judgment  of  Special  Term  dismissing 
the  plaintifTs  complaint  and  the  defendantr 
counterclaim  in  an  action  for  an  accounting 
as  to  certain  assets  of  tiie  estate  of  Allen  Hine, 
deceased,  and  for  services  alleged  to  have  been 
rendered  snch  estate.  A  counterclaim  for  an 
accounting  on  the  part  of  plaintiff  of  rents  and 
profits  from  a  parcel  of  real  property  belonging 
to  said  estate  was  interposed.  Homer  Weston 
and  Waldo  Weston,  for  plaintiff.  Daniel  A. 
Pierce  and  Charies  0.  Cook,  for  defendants. 

PER  CURIAM.  Judgment  afBrmed,  without 
costs. 

OULLBN,  O.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNBSR,  and  CHASBi  JJ.,  concaK 

(199  N.  T.  S49)  — =»= 

HO WABD.  Appellant,  ▼.  ALBRIGHT.  Re- 
Bpondoit  (Court  of  Appeals  of  New  York. 
Oct  4,  1910.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in 
tiie  Fourth  Judicial  Department  (132  App.  Div. 
947,  117  N.  Y.  Supp.  1137),  entered  June  14, 
1909,  affirming  a  Judgment  in  favor  of  defend- 


ant entered   upon   a   verdict   directed   by   the 
court  in  an  action  on  contract     Frank  Gib- 
bons, for  appellant     Louis  L.  Baboock,  for  re- 
spondent. 
PER    (TURIAM.      Judgment   affirmed,   with 

OULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  WILLARD  BARTLETT, 
and  CHASE,  JJ.,  concur. 

"™*°"  (199  N.  T.  650) 

mWIN,  Respondent,  v.  WESTCHESTER 
FIRE  INS.  CO.  OF  NEW  YORK,  Appellant 
et  al.  (Court  of  Appeals  of  New  York.  Oct 
4,  1910.J  Appeal  from  a  judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
Second  Judicial  Department  (138  App.  Div. 
920,  118  N.  Y.  Supp.  1116),  entered  June  12, 
1909,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial  in  an  action  to  recover 
upon  a  policy  of  fire  insurance.  Leo  Levy  and 
Henry  S.  Dottcnbeim,  for  ai>pellant  Robert 
H.  Bamett,  for  resi>ondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J_^  and  HAIGHT,  VANN. 
WILLARD  BARTLETT,  HISCX>CK,  and 
CHASE,  JJ.,  concur.    GRAY,  J.,  absent 

(180  N.  T.  Ml) 

LANCASTER   TRUST    CO.,    Appellant,   v. 

SPHAOUE)  Respondent    (Court  of  Appeals  of 

New  York.     Sept  27,  1910.)     Appeal  from  a 

judgmeift  of  the  Appellate  Division  of  the  Su- 

?ireme  Court  in  the  First  Judicial  Department 
131  App.  Div.  901,  115  N.  Y.  Supp.  1128),  en- 
tered March  29,  1909,  affirming  a  judgment  in 
favor  of  defendant  entered  upon  a  verdict  di- 
rected by  the  court  in  an  action  to  recover  ni>- 
on  a  certain  underwriting  agreement  Romeyn 
Berry  and  Frank  L.  Crocker,  for  appellant 
Russel  S.  Coutant  and  Lansing  P.  Reed,  for 
respondent 

PER  CURIAM.  Judgment  affirmed,  widi 
costs. 

CULLEN,  a  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  WILLARD  BARTLETT, 
and  CHASE,  JJ.,  concur. 

a9g  K.  T.  E99) 
LEHIGH  &  H.  R.  RY.  CO^  Ajmellant,  t. 
CENTRAL  TRUST  CO.  OF  NEW  YOEK.  Re- 
spondent (Oonrt  of  Appeals  of  New  York. 
Nov.  15,  1910.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  C^urt  in 
the  Second  Judicial  Department  (133  App.  Div. 
304,  117  N.  Y.  Supp.  595),  entered  July  16. 
1909,  reversing  in  part  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term  and  granting  a  new 
trial  In  an  action  to  compel  the  defendant  as 
trustee  under  the  general  mortgage  of  the  plain- 
tiff coriKtration  to  deliver  to  it  certain  shares  of 
Btodc  and  certain  bonds.  The  judgment  was  re- 
versed only  in  so  far  as  it  directed  delivery  of 
the  bonds.  John  G.  Milbnm  and  John  J. 
Beattie,  for  appellant  Arthur  H.  Van  Brunt, 
for  respondent 

PER  CURIAM.  Order  affirmed,  and  judg- 
ment absolute  ordered  against  appellant  on  the 
stipulation,  with  costs  in  all  courts. 

CVUuWI,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WILLARD  BARTLETT,  HISCOCK, 
and  COLLIN,  JJ.,  concur. 

"""*"  (1»  N.  T.  E90 

LB  BOY  PLOW  CO.,  Respondent,  t.  MIL- 
LER, Appellant  (Court  of  Appeahi  of  New 
York.  Nov.  16,  1910.^  Appeal  from  a  Judg- 
ment of  the  Appellate  Divinon  of  the  Supreme 
Court  in  the  Fourth  Judicial  Department  (123 
App.  Div.  910,  107  N.  Y.  Supp.  1132),  enUrcd 
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December  IS,  1907,  sfflrmlng  a  Judgment  in 
fayor  of  plaJJatlff  entered  upon  the  report  of 
referee  In  an  action  to  restrain  tlie  defendant 
from  nring  certain  trade-marks.  David  N.  Sal- 
iabniv  and  John  H.  Agate,  for  ajnpellant.  Dan- 
iel ll.  Beach,  for  respondent 

PER  OUBIAM.  Judgment  affirmed,  with 
costs. 

CUIiLKN,  O.  J.,  and  ORAT,  HAIGHT, 
VAKN,  WBKNEB,  and  CHASE,  JJ.,  concur. 

0»  N.  T.  EU) 

LOB2B,  Appellant,  t.  SALOMON  et  aL,  Re- 
spondents. (Court  of  Appeals  of  New  York. 
Oct  25,  1910.)  Appeal  from  a  judgment  of 
tJie  Appellate  Division  of  the  Supreme  Court 
in  tlie  First  Judicial  Department  (132  App. 
DlT.  929,  117  N.  Y.  Supp.  1140),  entered  June' 
3,  1909^  affirming  a  judgment  in  favor  of  de- 
fendanta  entered  upon  a  dismissal  of  the  com- 
plaint by  the  (k>nrt  at  a  Trial  Term  in  an  ac- 
tion to  recover  on  an  alleged  contract  of  sale. 
Harold  O.  Aron  and  Daniel  Burke,  for  appel- 
lant    John  Frankenheimer,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CUIiLBN,  C.  J.,  and  GRAT,  WERNER. 
WILLARD  BARTLETT,  HISCOOK,  and 
CHASE,   JJ.,   concur. 

(199  N.  Y.  578)  =-=>»- 

LOUNSBURT  et  al.,  Respondenta,  ▼. 
KNIGHTS  OF  THE  MA(X!ABEES  OF  THE 
WORU>,  Appellant  (Court  of  Appeals  of 
New  York.  Oct  25,  1910.)  Appeal  2rom  an 
order  of  the  Appellate  Division  of  the  Supreme 
Conrt  in  the  Fourth  Judicial  Department  (128 
App.  Div.  3&1,  112  N.  Y.  Supp.  921),  entered 
Noivember  11,  1906,  which  sustained  plaintiffs' 
exceptions,  ordered  to  be  heard  in  the  first  in- 
stance by  the  Appellate  Division,  and  granted 
a  motion  for  a  new  trial  in  an  action  to  recov- 
er upon  a  certificate  of  life  insurance.  James 
M.  B.  O'Grady,  for  appellant  Hiram  R.  "Wood, 
for  respondents. 

PER  CURIAM.  Older  affirmed,  and  judg- 
ment absolute  ordered  against  appellant  on  the 
stipulation,  with  costs  in  all  courts. 

CUI4LEN,  C.  J.,  and  VANN,  WERNER, 
WIIilARD  BABTI/ETT,  HISCOOK,  and 
CHASE,   JJ.,   concur.    • 

099  N.  T.  678) 

LOZIER  MOTOR  CO.  OF  NEW  YORK,  Ap- 
pellant ▼•  BALL  et  aL,  Respondents.  (Court 
of  Appeals  of  New  York.  Oct.  25,  1910.)  Ap- 
peal from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  First  Judicial  De- 
partment (133  App.  Div.  944,  118  N.  Y.  Supp. 
1121),  entered  July  20,  1909,  affirming  a  judg- 
ment in  favor  of  defendants  entered  upon  the 
report  of  a  referee  in  an  action  for  an  account- 
ing. A.  DeloB  Kneeland  and  William  A.  Kee- 
ner, for  appellant  Thomas  F.  Conway,  Frank 
B.  Smith,  and  T.  B.  Cotter,  for  respondents. 

PER  CX7RIAM.  Judgment  affirmed,  with 
costs. 

CDLLEN,  C.  J.,  and  VANN,  WERNER, 
WILI^BD  BARTLETT,  HISCOCK.  and 
CHASE,  JJ.,  concur. 

099  N.  T.  546) 

liUSK,  Respondent  v.  PECK,  Appellant,  et 
aL  (Court  of  Appeals  of  New  York.  Sept  27, 
1910.)  Api)eal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (132  App.  Div. 
■^6,  116  N.  Y.  Supp.  1051),  entered  May  8, 
1909,  affirming  a  jua^ent  in  favor  of  plaintiff 
catered  upon  a  verdict  and  an  order  denying 


a  motion  for  a  new  trial  In  an  action  to  re; 
cover  for  personal  injuries  alleged  to  have 
been  sustained  through  defendant  s  negligence. 
Charles  P.  Ryan,  for  appellant  Stewart  F. 
Hancock,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLBN,  a  X,  and  GRAY,  HAIGHT,  and 
CHASEjJJ.,  concur.  VANN.  and  WILLARD 
BARTLETT,  JJ.,  dissent  HISCOCK,  J.,  tak- 
ing no  part 

"°™"  <U»  N.  T.  663) 

NINTH  NAT.  BANK  OF  CITY  OF  NEW 
YORK  V.  MOSES  et  al.  (Court  of  Appeals  of 
New  York,  Oct  11,  1910.)  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  In  the  First  Judicial  Department  (124  N. 
Y.  Supp.  U23),  entered  June  24,  1910,  which 
affirmed  an  order  of  Special  Term  determining 
the  priority  of  lien  of  various  judgment  cred- 
itors of  Lesser  Bros.  Otto  C.  Wierum,  Jr.,  and 
Nelson  S.  Spencer,  for  appellant.  Stanlei^ 
P.  Friedman,  Daniel  P.  Hays,  and  Edwin  D. 
Hays,   for  respondent 

PER  CURIAM.    Order  a^rmed,  with  costs. 

CULLEN,  C.  J.,  and  HAIGHT.  VANN. 
WERNER.  WILLARD  BARTLETT,  HIS- 
COCK, and  CHASE,  JJ.,  concur. 

°'°°°°™°°  (196  N.  T.  598) 

OLSEN,  Respondent  v.  BROOKLYN 
HEIGHTS  R.  CO.,  Appellant  (Court  of  Ap- 
peals of  New  York.  Nov.  15,  1910.)  Appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Second  Judicial  De- 
partment (133  App.  Div.  445,  117  N.  Y.  Supp. 
611),  entered  July  7,  1909,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a^  ver- 
dict and  an  order  denying  a  motion  for  a  new 
trial  in  an  action  to  recover  for  personal  in- 
juries alleged  to  have  been  sustained  through 
defendant's  negligence.  D.  A.  Marsh  and 
George  D.  Yeomans,  for  appellant  Arthur  J. 
Lewis  and  John  M.  Wellbrock,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN  WILLARD  BARTLETT,  HIS(X)CK, 
and  COLLIN,  JJ.,  concur. 

(199  N.  T.  667) 
In  r«  OPENING  OF  HAWKSTONE 
STREET  IN  CITY  OF  NEW  YORK.  (Court 
of  Appeals  of  New  York.  Oct  IS,  1910.)  Ap- 
peal from  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  First  Judicial  De- 
partment (137  App.  Div.  630,  122  N.  Y.  Supp. 
316),  entered  April  8,  1910,  which  affirmed  an 
order  of  Special  Term  eonfirming  the  report 
of  commissioners  of  estimate  and  assessment 
Benjamin  N.  Cardoso  and  Harold  Swain,  for 
appellant  Archibald  R.  Watson,  Corp.  Coun- 
sel (Theodore  Connoly,  Joel  J.  Sqnier,  and 
L.  Howell  La  Motte,  of  counsel),  for  respond- 
ent 
PER  CURIAM.  Order  affirmed,  with  costs. 
CULLBN,  C.  J.,  and  HAIGHT,  VANN, 
WERNER,  WILLARD  BARTLETT,  HIS- 
COCK, and  CHASE,  JJ.,  concur. 

099  N.  T.  sre) 

PEOPLE,  Respondent,  v.  BAUM,  Aroellant 
(Court  of  Appeals  of  New  York.  Oct  25, 
1010.)  Appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Conrt  in  the  First 
Judicial  Department  (137  App.  Div.  924,  122 
N.  Y.  Supp.  1140),  entered  March  24,  1910, 
which  affirmed  a  judgment  of  the  Court  of 
Special  Sessions  of  the  city  of  New  York  con- 
victing the  defaidant  of  the  crime  of  petit  lar- 
ceny.  Mdore  Schneideip^fc^r  a^l^^Qg^ 
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S.  Whitman,  DIst  Atty.  (Robert  O.  Taylor,  of 
coansel),   for  the   People. 

PER  CURIAM.  Judgment  of  coiiTictioii  af- 
firmed. 

CULIiEN,  C.  J.,  and  GRAY,  WERNER. 
WILLARD  BARTLETT,  HISCOCK,  and 
CHASE,  JJ.,  concur. 

(199  N.  T.  584>  °^^^^" 

PEOPLE,  Respondent,  t.  BIDDISON,  Appel- 
lant (Court  of  Appeals  of  New  York.  Oct. 
28,  1910.)  Appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  First 
Judicial  Department  (136  App.  Div.  525,  121  N. 
Y.  Supp.  129),  entered  February  4,  1910,  which 
affirmed  a  judgment  of  the  Court  of  General 
Sessions  of  the  Peace  in  the  county  of  New 
York  rendered  upon  a  verdict  convicting  the  de- 
fendant of  the  crime  of  forgery  in  the  first  de- 
gree. See,  also,  122  N.  Y.  Supp.  1140.  Alfred 
Knnls,  for  appellant  '  Charles  S.  Whitman, 
Dist  Atte.  (Robert  O.  Taylor,  of  counsel),  for 
the  People. 

PER  CURIAM.  Judgment  of  conviction  af- 
firmed. 

CULLBN,  a  3.,  and  GRAY,  WERNER, 
WILLARD  BARTLETT,  HISCOCK,  and 
CHASE,  JJ.,  concur. 

(199  N.  T.  BS7) 

PEOPLE^  Respondent,  y.  CARLO,  Appel- 
lant ((3onrt  of  Appeals  of  New  York.  Oct 
28,  1910.)  Appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  Sec- 
ond Judicial  Department  (136  App.  IMv.  899, 
120  N.  Y.  Supp.  1139),  entered  December  30, 
1909,  which  affirmed  a  judgment  of  the  Kings 
County  Court  rendered  upon  a  verdict  convict- 
ing the  defendant  of  the  crime  of  knowingly 
having  in  his  possession  paraphernalia  common- 
ly used  in  the  playing  of  policy,  in  violation  of 
section  344a  of  the  Penal  Code.  Joseph  F.  Con- 
ran,  for  apiiellant  John  F.  Clarke,  Dist.  Atty. 
(Peter  P.   Smith,  of  connsel),  for  the  People. 

PER  CURIAM.  Jndgment  of  conviction  af- 
firmed. 

CULLEN,  C.  J.,  and  GRAY.  WERNER, 
WILLARD  BARTLETT,  HISCOCK,  and 
CHASER  JJ.,  concur. 

(199  N,  T.  B47) 

PEOPLE,  Respondent,  v.  PAHEY,  Appellant 
(Court  of  Appeals  of  New  York.  Sept.  27, 
1910.)  Appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  Third  Ju- 
didal  Department  (134  App.  Div.  991,  119  N. 
Y.  Supp.  1139),  entered  April  15,  1910,  which 
aflirmed  a  jnd^ent  of  the  Court  of  Special  Ses- 
sions of  the  city  of  Albany  convicting  the  de- 
fendant of  the  crime  of  disturbing  a  funeral  in 
violation  of  section  315  of  the  Penal  Code.  Mi- 
chael D.  \ReiIly  and  William  E.  Woollard,  for 
appellant  Rollin  B.  Sanford,  Dist  Atty.  (Hai^ 
old  D.  Alexander,  of  counsel),  for  the  People. 

PER  CURIAM.  Judgment  of  conviction  af- 
firmed. 

CULLEK  C.  J„  and  GRAY,  HAIGHT, 
VANN,  WILLARD  BARTLETT,  HISCOCK, 
and  CHASE,  JJ.,  concur. 

(200  N.  T.  Ell) 

PEOPLE  ex  leL  KEATING  et  al..  Appel- 
lants, V.  BINGHAM,  Police  C!om'r,  Respondent. 
(Court  of  Appeals  of  New  York.  Nov.  29. 1910.) 
Appeal  from  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  First  Judicial  De- 
partment (138  App.  Div.  736,  123  N.  Y.  Supp. 
506),  entered  June  3,  1910,  which  dismissed  a 
wtlt  of  certiorari  and  affirmed  the  proceedings 
of  the  defendant  in  revoking  the  engineer's  cer- 
tificates of  the  relators.  Edwin  P.  Kilroe,  for 
appellants.    Archibald  B.  Watson,  Corp.  Coun- 


sel (Theodore  Connoly  and  Harry  Crone,  of 
connsel),  for  respondent 

PER  CURIAM.  Appeal  dismissed,  with 
costs. 

CULLBN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  WILLARD  BARTLETT, 
and  CHASE,  JJ.,  concur. 

(200  N.  T.  S09) 

PEOPLE  ex  rel.  METROPOLITAN  ST.  BY. 
CO.,  Respondent,  v.  BARKER  et  al..  Commis- 
sioners of  Taxes  and  Assessments,  Appellants. 
(Court  of  Appeals  of  New  York.  Nov.  29. 1910). 
Appeal  from  an  order  of  the  Appellate  Division 
of  the  Supreme  (>>nrt  in  the  First  Judicial  De- 
partment (121  App.  Div.  661,  106  N.  Y.  Supp. 
336),  entered  Oct<rf^r  29, 1907,  which  affirmed  an 
order  of  Special  Term  vacating  the  assessment  of 
the  capital  stock  of  the  relator  for  the  year 
1897.  Archibald  R.  Watson,  Corp.  Ounsel 
(Curtis  A.  PetCTS,  of  counsel),  for  appellants. 
Joseph  P.  Ck>tton,  Jr.,  and  George  Rublee,  for 
respondent. 

PER  CURIAM.  Order  affirmed  witii  costs, 
on  opinion  of  Ingraham,  J.,  below. 

CULLEN,  C.  J.,  and  HAIGHT,  VANN. 
WERNER,  WILLARD  BARTLETT,  and 
CHASE,  JJ.,  concur.    GRAY,  J.,  not  sitting. 

(IM  N.  T.  say 

PETROLEUM  PRODUCJTS  CX).,  Respond- 
ent, V.  PELT,  Appellant  (Court  of  Appeals  of 
New  York.  Sept  27,  1910.)  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Ckmrt  In  the  First  Judicial  Department  (122 
N.  Y.  Supp.  1142).  entered  March  25,  1910, 
which  affirmed  an  order  of  Special  Term  contin- 
uing an  injunction  pendente  lite.  Willard  G. 
Stanton,  for  appellant  John  W.  Weed,  for 
respondent 

PER  CURIAM.  Appeal  dismissed,  with 
costs. 

CULLEN,  C.  J.,  and  HAIGHT,  VANN. 
WERNER,  HISCOCK.  and  CHASE.  JJ.,  con- 
cur.   WIIXARD  BARTLETT,  J.,  absent 

(199  N.  Tj_  5S2) 
PIERCE,  Respondent  T,  WniT(X)MB.' Ap- 
pellant, et'  al.  (Court  of  Appeals  of  New  York. 
Oct.  4,  1910.)  Motion  to  dismiss  an  appeal 
from  a  Judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  De- 
partment (123  N.  Y.  Supp.  1137).  entered  June 
27,  1910.  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  directed  by  the  court 
in  an  action  to  recover  upon  a  written  instru- 
ment for  the  payment  of  money.  The  motion 
was  made  upon  the  grounds  that  the  affirmarfce 
by  the  Appellate  Division  was  unanimous,  that 
the  exceptions  were  frivolous,  and  the  appeal 
taken  only  for  purposes  of  delay.  Franklin 
IMerce.  for  the  motion.  Joseph  M.  Gazzam,  op- 
posed. 

PER  CURIAM.  Motion  granted,  and  appeal 
dismissed,  with  costs  of  appeal,  but  without 
costs  of  motion. 


099  N.  Y.  B«l) 

In  re  POTTER'S  ESTATE.  (Ourt  of  Ap- 
peals of  New  York.  Oct  11,  1910.)  Appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Ourt  in  Hie  First  Judicial  Depart- 
ment (124  N.  Y.  Supp.  1126).  entered  June  24. 
1910.  which  affirmed  an  order  of  the  New  York 
County  -Surrogate's  Court  assessing  a  transfer 
tax  upon  the  estate  of  Martha  Potter,  deceased. 
George  N.  Whittlesey  and  Stanley  W.  Dexter, 
for  appellants.  George  M..  Judd  and  Edward 
H.  Fallows,  for  respondents. 

PER  CURIAM.    Order  affirmed,  with  coats. 

CULLBN,  O.  J.,  and  HAIGHT.  VANN, 
WERNER.  WILLARD  BARTLETT,  HIS- 
COCK, and  CHASEk  JJ.,  concur. 
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(MT  ni.  eoo.) 
PBOPLB  r.  BUBKHAI/TESR. 
(Snpieme  Coart  of  Illinois.    Dec.  21,  ISIO.) 

1.  Taxation    (t    879*)— Inhibitahm   Tax— 
Fkopebtt  Subject. 

Under  Inheritance  Tax  l4iw  (IJaws  1895, 
p.  301)  I  1,  imposintr  a  tax  upon  all  property 
which  ehall  be  transferred  in  contemplation 
of  the  death  of  the  grantor,  or  intended  to  take 
effect,  in  possession  or  enjoyment,  after  snch 
death,  if  the  actual  intent  of  the  parties  to  the 
deed  is  that  possession  or  enjoyment  of  the  land 
shall  be  posti>oned  until  after  the  grantor's 
death,  the  transfer  will  be  subject  to  the  inherit- 
ance tax,  even  though  snch  intent  is  not  evi- 
denced in  writing,  aa  will  an  abaolate  gift, 
though  followed  by  possession  and  enjoyment 
of  the  property  in  the  grantor's  lifetime,  if  the 

S'ft  be  made  by  him  in  contemplation  of  his 
isth,  without  any  regard  to  any  intent  to 
evade  payment  of  the  tax :  but  an  owner  may 
give  away  or  otherwise  dispose  of  his  property 
as  he  sees  fit,  and  if  such  disposition  takes 
place  in  possession  and  enjoyment  during  his 
ufetime  it  will  not  be  subject  to  an  inheritance 
tax,  unless  made  In  contemplation  of  his  death. 
[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  1702;   Dec.  Dig.  I  879.*] 

2,  TAXAtion    (I    879*)— iNHEBiTAncx   Tax— 
Pbopekty  Subject. 

Evidence  held  to  show  that  the  property 
ut  an  intestate  was  not  transferred  to  another 
during  his  lifetime  in  contemplation  of  his 
death,  bat  was  transferred  in  consideration  of 
a  contract  of  the  transferee  to  care  for  intes- 
tate's deaf  and  dumb  daughter  during  her  life, 
so  that  the  property  was  not  subject  to  an  in- 
heritance tax. 

[Ed.  Note.— For  other  cases,  see  Taxatioo, 
Cent.  Dig.  i  1702;    Dec.  Dig.  |  879,*]  . 

'Appeal  from  Knox  County  Court;  Henry 
Bl  Burgess,  Judge. 

Proceedings  to  fix  the  inheritance  tax  on 
the  estate  of  Jonathan  O.  Garwood.  From 
an  order  finding  that  the  property  transfer- 
red to  Anna  E.  Burkhalter  was  not  subject 
to  the  tax,  the  People  appeaL    Affirmed. 

W.  H.  Stead,  Atty.  Gen.  (R.  D.  RoblCBon  and 
Wilfred  Arnold,  of  counsel),  for  the  People. 
Williams,  Lawrence^  Welsh  jb  Green,  and  F. 
O.  McFarland,  for  appellee. 

DUNN,  J.  Jonathan  C.  Garwood  died  In- 
testate on  February  17,  1907.  In  his  life- 
time he  had  been  the  owner  of  real  and  per- 
sonal properly  of  the  value  of  about  $125,- 
000.  A  few  years  before  his  death  he  had 
conveyed,  assigned,  and  transferred  all  of  it 
to  the  appellee,  Anna  E.  Burkhalter,  who 
was  not  related  to  him  either  by  blood  or 
marriage.  An  appraiser  appointed  under  the 
inheritance  tax  law  made  a  reiKtrt  to  the 
county  Judge,  who  ascertained  and  fixed  an 
Inheritance  tax  against  the  appellee  on  ac- 
conot  of  the  property  so  transferred  to  her 
(which  was  appraised  at  $126,750)  of  $7,984, 
Including  interest.  Upon  an  appeal  by  the 
appellee  to  the  county  court,  an  order  was 
entered  finding  that  the  property  was  not 
subject  to  the  provisions  of  the  inheritance 
tax  law,  and  the  people  appealed. 

Section  1  of  the  Inheritance  tax  law  of 
1896  (Laws  189S,  p.  801),  which  was  in  force 


at  the  time  the  Bereral  transfera  were  made 
and  at  the  death  of  the  grantor,  imposes  a 
tax  upon  all  property  which  shall  be  trans- 
ferred by  deed,  grant,  sale,  or  gift  made  In 
contemplation  of  the  death  of  the  grantor,  or 
Intended  to  take  effect,  In  possession  or  en- 
joyment, after  such  death.  If  the  actual  in- 
tention of  the  parties  to  a  deed  is  that  pos- 
session or  enjoyment  of  the  land  shall  be 
postponed  until  after  the  grantor's  death,  the 
transfer  wUl  be  subject  to  the  Inheritance 
tax,  even  though  such  Intention  is  not  evi- 
denced in  vrlting.  People  v.  Estate  of  Moir, 
207  UL  1 30,  69  N.  E.  905,  99  Am.  St  Rep.  205. 
So  will  an  absolute  gift,  though  followed  by 
possession  and  enjoyment  of  the  property  In 
the  grantor's  lifetime.  If  the  gift  was  made 
by  him  In  contemplation  of  his  death  (Estate 
of  Merrlfleld  v.  People,  212  111.  400,  72  N.  B. 
446) ;  and  this  without  regard  to  any  Intent 
to  evade  the  payment  of  the  tax  (Rosenthal 
▼.  People,  211  111.  306,  71  N.  B.  1121).  An 
owner  may  give  away  or  otherwise  dispose  of 
his  property,  or  any  part  of  it,  in  any  man- 
ner he  sees  fit,  and  If  such  disposition  takes 
effect.  In  possession  and  enjoyment,  during 
his  lifetime,  it  will  not  be  subject  to  an  In- 
heritance tax,  unless  made  in  contemplation 
of  his  death.  The  questions  presented  by  the 
record,  therefore,  are:  Were  the  various 
deeds  and  transfers  to  the  appellee  made  by 
the  grantor  In  contemplation  of  his  death? 
and  were  they  Intended  to  take  effect  in  pos- 
session or  enjoyment  only  after  his  death? 

Jonathan  C.  Garwood's  wife  died  in  1897. 
They  had  only  one  living  child,  a  daughter, 
Manle,  then  about  35  years  old,  who  from 
her  birth  had  been  unable  to  speak  or  bear. 
For  a  number  of  years  Miss  May  Greenough 
had  lived  in  the  Garwood  family  as  a  com- 
panion of  Miss  Garwood,  who  by  reason  of 
her  affliction  needed  a  constant  attendant 
After  Mrs.  Garwood's  death,  Miss  Greenough 
remained  with  Miss  Garwood  until  October, 
1901,  when  she  quit  that  service  and  was 
married,  declining  Mr.  Garwood's  offer  of 
$40,000  If  she  would  continue  there  and  not 
get  married.  Tliereupon,  through  the  media- 
tion of  her  brother,  Mr.  Garwood  prevailed 
upon  the  appellee  to  undertake  the  task  of 
attending  and  caring  for  his  daughter.  After 
remaining  a  time  she  returned  to  her  own 
home,  and  Mr.  Garwood  again  sought  to  help 
of  the  brother.  The  result  was  that  the  ap- 
pellee again  undertook  the  task,  and  an  agree- 
ment was  entered  into  whereby,  in  considera- 
tion of  the  appellee's  continuing  to  act  as  com- 
panion of  and  caring  for  Miss  Garwood  as 
long  as  the  latter  lived,  Mr.  Garwood  under- 
took to  convey  and  transfer  to  the  appellee 
all  the  property  he  possessed.  The  appellee 
faithfully  performed  her  part  of  the  contract, 
and  untu  m'Ibs  Garwood's  death,  In  1904,  de- 
voted herself  to  that  work.  On  the  other  hand, 
Mr.  Garwood  performed  tne  contract  on  bis 
part  by  conveying  and  assigning  to  the  appel- 
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lee,  from  time  to  timev  different  portlona  of 
his  property,  until  lie  had  transferred  it  all  to 
her;  the  last  transaction  being  a  few  weeks 
before  his  daughter's  death.  The  appellee  at 
once  took  possession  of  the  property  so  trans- 
ferred to  her,  leased  and  controlled  the  real 
estate,  and  had  the  actual  custody  of  the 
stocks,  bonds,  notes,  and  deeds.  The  appel- 
lee was  confined  closely  to  the  house  In  the 
performance  of  her  duties  to  Miss  Garwood, 
and  business  In  connection  with  the  proi>erty 
was  sometimes  traribacted  by  Mr.  Garwood. 
It  was,  however,  only  for  the  appellee  and 
as  her  agent;  for  It  is  manifest  from  the 
evidence  that  after  the  respective  transfers 
to  her  she  had  exclusive  dominion  over  the 
property. 

When  the  appellee  went  to  Garwood's 
home,  he  was  74  years  old;  but  he  wa'.  In 
good  health,  though  not  strong.  Though  he 
took  medicine  and  required  the  attention  of 
a  physician  during  the  last  few  years  of  his 
life,  he  had  no  serious  illness,  and  was  not 
confined  to  his  bed  until  about  a  month  before 
he  died.  After  his  wife's  death,  he  had  no 
family  but  the  one  helpless  daughter,  and  his 
one  object  in  life  seems  to  have  been  the 
securing  of  her  welfare  throughout  her  life. 
He  realized  that  he  could  live  but  a  few 
years  longer,  and  expected  his  daughter 
would  outlive  him.  He  might  well  expect  her 
to  survive  him  many  years,  and  the  care  of 
her  future  would  necessarily  be  an  object  of 
great  solicitude  to  him.  In  this  sense  his  act 
in  transferring  his  property  may  be  said  to 
have  been  made  in  contemplation  of  bJB 
death.  But  he  did  not  transfer  his  property 
to  his  daughter,  or  in  trust  for  her.  Instead, 
he  sold  it  In  consideration  of  a  contract  for 
her  care,  the  performance  of  which  began 
and  '  was  completed  in  his  lifetime.  The 
property  itself  was  not  devoted  to  the  use  of 
his  daughter,  except,  indirectly,  as  it  would 
enable  the  appellee  to  carry  out  her  person- 
al contract  It  was  not  his  impending  death 
which  was  the  impelling  motive  for  making 
this  disposition  of  his  property,  but  his  de- 
sire to  provide  for  bis  daughter's  future, 
whether  he  lived  or  died.  The  contemplation 
of  death  must  be  the  impelling  motive,  with- 
out which  the  conveyance  would  not  be  made^ 
In  order  to  subject  a  transfer  of  property  to 
the  inheritance  tax. 

In  the  argument  for  the  people  the  effect 
of  the  supposed  fiduciary  relation  existing 
between  the  appellee  and  Jonathan  C.  Oar- 
wood  is  discussed,  as  well  as  the  want  of 
consideration  for  the  conveyances  of  real  es- 
tate In  December,  1901.  But  these  matters 
have  nothing  to  do  with  the  right  of  the 
people  to  an  Inheritance  tax.  The  claim  of 
the  people  is  based  upon  the  proposition  that 
by  the  conveyances  the  appellee  acquired  ti- 
tle to  the  property.  Unless  she  did  acquire 
title,  there  has  been  no  transfer  to  which 
any  tax  can  apply.     The  existence  of  any 


consideration  for  the  deeds  of  December, 
1801,  Is  only  important  as  bearing  upon  the 
credibility  of  the  appellee  as  a  witness. 
There  is,  however,  no  substantial  conflict  In 
the  evidence.  The  statements  of  Mr.  Gaj> 
wood  which  are  thought  to  be  at  variance 
with  the  appellee's  version  of  the  matter  do 
not  seem  to  us  to  be  substantially  in  con- 
fllct  with  it  Whether  the  contract  ^as  wise 
or  greatly  benefldal  to  either  party  Is  not 
material,  and  we  have  not  discussed  it;  but 
it  is  plainly  to  be  seen  that,  if  the  services 
required  of  appellee  had  continued  for  30  or 
40  years,  instead  of  3,  it  might  well  be  doubt- 
ed whether  the  property  received  wonld  com- 
pensate  her  for  the  sacrifices  made. 

The  Judgment  of  the  county  court  was 
right  and  it  will  be  afilrmed. 

Judgment  affirmed. 


047  ni.  «30) 

REAOAN  T.  HOOLET  et  al. 
(Supreme   Court  of  Illinois.     Dec   21,   1910.) 
OOUBTS  (I  219*)— IixiNOia— Appeli-atb  Cdxjki 

— SOPBEMB  COUBT— JOBISDICnON. 

An  appeal  or  writ  of  error  in  a  suit  to 
Iiave  a  deed  absolute  on  its  face  declared  a 
mortgage  lies  to  the  Appellate  Court,  and  not 
to  the  Supreme  Court,  since  no  freehold  Is  in* 
v<dved;  nor  will  allegations  of  the  bill  as  to 
(oredosure  and  an  accounting  be  effectual  t» 
change  thp  rule. 

[Ed.  Kote.— For  Other  cases,  see  Courts,  Dec 
Dig.  i  219.*1 

Appea}  from  Circuit  Court,  Cook  County; 
CSiarleB  M.  Walkw,  Judge. 

Action  by  Ellen  Reagan  against  Elieabetb 
Hooley  (now  EUsabeth  Morris)  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Cause  transferred  to  the  Appellate 
Court  for  the  First  District 

John  M.  Dutty,  for  appellant  Rogers  & 
Mahoney,  for  appellees. 

CARTER,  J.  The  original  bill  filed  in  this 
case  in  the  circuit  conrt  alleged  a  trust  In 
favor  of  the  heirs  or  legatees  of  one  Mary 
Whouley.  Thereafter  the  bill  was  amended, 
praying  that  a  certain  warranty  deed  be  de- 
clared a  mortgage.  On  a  hearing  this  amend- 
ed bill  was  dismissed  for  want  of  equity, 
and  the  case  has  been  appealed  to  this  court 

Mary  Whouley,  an  unmarried  woman,  died 
on  June  26,  1896.  On  May  12, 1896,  she  gave 
a  warranty  deed  to  Elizabeth  Booley  for  the 
express  consideration  of  |1,  transferring  cer- 
tain real  estate  In  the  dty  of  Chicago.  The 
amended  bill  prays  that  tills  deed  be  declar- 
ed a  mortgage  to  secure  certain  advances 
made  by  Elizabeth  Hooley  to  said  Mary 
Whouley,  and  that  said  Elizabeth  Hooley 
either  be  required  to  foreclose  the  same,  or 
that  the  proi)erty  be  sold  under  an  order  of 
court  and  said  Elizabeth  Hooley,  after  an 
accounting,  be  required  to  pay  over  the  bal- 
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ance  of  the  proceeds  of  said  sale  to  the  btixa 
or  legatees  of  said  Mary  Whoaley. 

Under  a  long  line  of  dedsions  tbls  conrt 
baa  held  that  In  a  salt  to  have  a  deed  ab- 
BolQte  on  Its  face  declared  a  mortgage  no 
freehold  la  Involved,  and  the  appeal  or  ^nrit 
of  error  lies  to  the  Appellate  Court,  and  not 
to  this  court  Adamskl  v.  Wieczorek,  181  111. 
361,  64  N.  R  1034;  Klrchofl  v.  Union  Mutn- 
al  Life  IBR  Co.,  128  111.  199,  20  N.  B.  808; 
Schoendnbee  ▼.  International  Building  Loan 
&  Investment  Union,  183  lU.  139,  65  N.  B. 
710;  Eddleman  v.  Faslg,  218  111.  340,  75  N. 
E.  977;  Burroughs  v.  Kotz,  226  lU.  40,  80  N. 
E.  728;  Halbert  v.  Turner,  233  HI.  631,  84 
N.  E.  704.  The  allegations  of  the  bill  with 
reference  to  the  foreclosure  and  for  an 
accounting  are  all  collateral  and  incidental 
to  the  main  allegations  of  the  bill,  which 
prays  that  the  deed  be  declared  a  mort- 
gage. Even  If  they  were  the  principal  aver- 
ments In  the  bill,  that  would  not  give  this 
court  Jurisdiction,  as  a  bill  to  foreclose 
a  mortgage  does  not  Involve  a  freehold.  Pln- 
neo  V.  Knox,  100  111.  471;  Mclntyre  v.  Yates, 
100  ni.  475;  AUn  v.  Cassiday,  105  111.  22; 
MacDonald  v.  Dexter,  234  111.  517,  85  N.  B. 
209;  Kronenberger  v.  Helnemann,  190  111. 
17,  60  N.  B.  64.  Neither  would  a  freehold 
be  involved  in  a  bill  of  this  nature  for  an 
accounting.  Nevltt  v.  Woodbum,  175  111. 
376,  61  N.  B.  693;  Klein  v.  Independent 
Brewing  Ass'n,  231  m.  504,  83  N.  E.  484; 
Adamskl  v.  Wieczorek,  supra. 

We  hare  considered  the  only  allegations 
In  the  bill  that  could  possibly  give  this 
court  Jurisdiction  and  allow  the  case  to  be 
brought  directly  here  from  the  trial  court 
This  court  being  without  Jurisdiction,  the 
cause  will  be  transferred  to  the  Appellate 
Court  for  the  First  District,  and  the  clerk 
of  this  court  will  transmit  to  the  clerk  of 
the  Appellate  Court  all  the  flies  in  this  case, 
together  with  the  order  transferring  the 
case. 

Cause  transferred. 


(247  ni.  ««) 

MURPHY  et  aL  v.  CHICAGO,  B.  I.  ft  P.  RY. 

CO.  et  al. 
(Supreme  Court  of  niinolB.    Dec.  21,  1010.) 

L  Railboadb  ({  86*)— Stbebts  —  UsK  bt 
Ratlboad— Vacation— Police  Power. 
Where  a  dty  granted  a  railroad  company 
tiie  right  to  lay  its  tracks  in  a  street,  and  such 
tracks  had  been  nsed  until,  by  the  growth  of 
business  and  travel,  the  railroad  was  an  impedi- 
ment to  traffic  and  a  menace  to  life,  the  city 
council,  in  the  .exercise  of  its  police  power,  conld 
pass  ft  reasonable  ordinance  requinng  the  ele- 
vation of  the  tracks  and  vacating  a  part  of  the 
street  for  that  purpose. 

[Bd.   Note.— For  other  cases,   see.  Railroads, 
Gent  Dig.  I  229;   Dec.  Dig.  |  86.*] 
2.  MTmiCTPAi,  CoBPOBATioifs  <{  111*)— Cm 
Coimonr— IiXoisLATivK  Poweb. 

Where  power  is  givea  to  a  dty  council  to 
let^late  on  any  subject,  and  the  details  of  the 


legislation  are  left  to  the  council's  discretion, 
such  discretion  must  be  reasonably  exercised, 
and,  U  unreasonable,  will  be  declared  void. 

[Bd.  Note. — For  other  cases,  see  Municipal 
Gonxirations,  Cent  Dig.  II  24:>-256;   Dec.  Dig. 

3.  MtJNICIPAI.  COBFOBAHONS  (|  63*)  —  Obdi- 
NAKCE8 — REASONABLEKESS. 

Where  a  city  ordinance  is  passed  on  a  sub- 
ject within  the  council's  jurisdiction,  whether 
the  ordinance  is  reasonable  or  unreasonable  is 
a  question  for  the  court 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {I  155,  1378,  1379; 
Dec.  Dig.  I  63.*] 

.4.  MUNIOIPAI.  OOBPOBATIORS  (I  661*)— USK  OF 
SlBEEXB  —  REOUXATIOH   —   QOVEBNICBNTAI. 

Function. 

A  city,  in  regulating  the  use  of  streets  and 
alleys  within  its  limits  and  the  maintenance 
and  operation  of  railroads  on  and  over  them, 
exercises  a  governmental  function. 

[Ed.  Note.— For  other  cases,  see  Munldpal 
Corporations,  Dec.  Dig.  |  661.^] 

5.  MmnCIFAI,  COBPOBATIONB  (i  63*)— Stbeets 

— Continuation    of    Ubb,  —  Bkvikw    bt 

COUBT. 

A  court  of  equity  has  no  jurisdiction  to 
interfere  with  a  city's  regulation  of  the  use  of 
its  streets,  unless  the  power  or  discretion  vest- 
ed in  the  titj  is  being  manifestly  abused,  to  the 
oppression  of  the  dtisens ;  that  is,  is  being  un- 
reasonably exercised. 

[Ed.  Note.— For  other  cases,  see  Munldpal 
Corporations,  Cent  Dig.  H  165,  1378^  13'f9; 
Dec.  Dig.  I  63.*] 

6.  PLEAniNO  (I  8*)— GONCLUSIONB. 

An  allegation  that  an  ordinance  was  an 
abuse  of  power,  for  the  reason  that  there  was 
no  necessity  for  the  vacation  of  the  street  was 
a  mere  condnsion. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  12-28%  ;    Dec  Dig.  |  a*] 

7.  Municipal  Oobforationb  (|  657*)— Stbxbtb 
-Vacation  —  Obdinanob  —  Rxabonablb- 

NESS— AlXBOATIONS    OT    BlIX. 

Allegations,  in  a  bill  to  restrain  the  vaca- 
tion of  a  i>ortion  of  a  street,  that  inconvenience 
will  result  to  complainants  and  their  tenants, 
and  their  business  will  be  much  diminished,  and 
their  property  greatly  depredated  in  value,  did 
not  tend  to  show  that  the  ordinance  was  un- 
reasonable. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  i  1429;  Dec.  Dig.  { 
657.*] 

8.  Municipal  CoBPOBAnoNa  (||  386,  657*)— 
Vacation  op  Stbeet— Damaokb— Duty  to 
Pbopebtt  Owneb. 

Where  damages  result  to  a  property  owner 
from  the  vacation  of  a  portion  of  a  street  he 
may  recover  comnensation  as  damages,  but  can- 
not restrain  the  Improvement 

[BM.  Note. — For  other  cases,  see  Municipal 
GorporaUons,  Cent  Dig.  H  929,  1429;  Dec. 
Dig.  H  386,  657.*] 

9.  Railboadb  (|  86*)— Stbextb— Pabtial  Va- 
cation— Railboad  Tback— Elevation. 

It  was  not  essential  to  the  validity  of  an 
ordinance  providing  a  plan  for  derating  rail- 
road tracks  located  in  a  street  contemplating 
the  vacation  of  a  part  of  the  street,  tmit  tiie 
plan  was  the  best  that  could  have  been  devised; 
it  being  sufficient  that  it  was  not  unreasonable. 
[Bd.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  I  86.*] 

10.  Municipal  CoBPOBATioifB  (|  68*)— Citt 

COUNdlf-NOTICE. 

Where  a  city  ordinance  was  within  the  leg- 
islative power  of  a  city  council,  It  could  not  be 
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impeached  in  tlie  court  because  its  passage  was 
controlled  by  a  corrupt  motive. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  63.*J 

Appeal  from  Circuit  Court,  Will  County; 
Frank  L.  Hooper,  Judge. 

Bill  by  Darld  Q.  Murphy  and  others 
against  the  Chicago,  Roclc  Island  &  Paciflc 
Railway  Company  and  another.  From  a  de- 
cree dismissing  tlie  bill,  complainants  appeal. 
Affirmed. 

Eddy,  Haley  &  Wetten  (P.  C.  Haley,  ol 
counsel),  for  appellants.  Snapp  &  Heise  and 
O'Donnell,  Donovan  &  Bray  (M.  L.  Bell,  of 
counsel),  for  appellees. 


DUNN,  J.  The  appellants  filed  their  bill 
in  the  circuit  court  of  Will  county,  the  ob- 
ject of  which  was  to  enjoin  the  appellees,  the 
Chicago,  Kock  Island  &  Paciflc  Railway  Com- 
pany and  the  .Michigan  Central  Railroad 
Company,  from  obstructing  Joliet  street,  in 
the  city  of  Joliet,  or  interfering  with  the 
public  use  of  and  free  right  of  {tassage  over 
such  street,  except  to  the  extent  of  the  main- 
tenance of  a  grade  crossing  of  tlie  street  with 
the  main  tracks  of  the  Chicago,  Rock  Island 
&  Paciflc  Railway  Company.  A  demurrer  to 
the  bill  was  sustained,  and  the  bill  was  dis- 
missed for  want  of  equity.  The  complain- 
ants appealed;  the  validity  of  a  municipal  or- 
dinance being  involved,  and  the  trial  Judge 
having  certified  that  in  his  opinion  the  pub- 
lic interest  required  an  appeal  to  be  taken 
directly  to  this  court 

It  appears  from  the  bill  that  the  city  coun- 
cil of  the  city  of  Joliet  passed  an  ordinance 
requiring  the  elevation  of  the'  tracks  of  six 
railroad  companies,  Including  those  of  the 
appellees,  through  that  city.  The  appel- 
lants, severally,  are  the  owners  of  proper- 
ty fronting  on  Joliet  street  a  short  dis- 
tance north  of  the  crossing  of  the  Chicago, 
Rock  Island  &  Paciflc  railroad.  The  ordi- 
nance vacates  a  part  of  Joliet  street,  extend- 
ing south  about  210  feet  from  a  point  a 
short  distance  south  of  the  appellants'  prop- 
erties. The  bill  contains  a  description  of 
the  topography  of  the  city  of  Joliet,  its  thor- 
oughfares and  lines  of  public  travel,  its  busi- 
ness and  residence  districts,  the  situation  of 
Its  churches  and  schools,  all  with  reference 
to  the  appellants'  property,  showing  the  in- 
convenience and  loss  of  business  to  which 
they  will  be  subjected  and  the  deterioration 
in  value  of  their  property  by  reason  of  the 
closing  of  Joliet  street  In  the  manner  author- 
ized by  the  ordinance.  It  is  alleged  that  the 
passage  of  the  ordinance  was  an  abuse  of 
power  on  the  part  of  the  council,  and  that 
there  was  no  necessity  for  the  vacation  of 
Joliet  street;  that  the  ordinance  is.  In  fact, 
not  a  legislative  act  of  the  council,  but  a 
contract  with  the  railroad  companies. 

In  regard  to  the  passage  of  the  ordinance 


it  Is  allied  tbat  the  "Chicago,  Bock  Island 
&  Paciflc  Railway  Company,  one  of  the  par- 
ties defendant  hereto,  conspired  with  other 
railway  companies  and  corporations  of  the 
city  of  Joliet  to  be  benefited  by  said  ordi- 
nance, in  order  to  influence  favorable  action 
to  the  said  corporation  aforesaid  and  to  se- 
cure the  passage  of  the  said  so-called  ordi- 
nance, and  thereby  obtain  great  benefit  and 
advantage  to  themselves  at  the  expense  of 
the  general  public  of  Joliet,  and  particularly 
to  the  expense  and  great  loss  and  injury  of 
your  orators  and  oratrlces,  then  and  there 
entered  Into  an  agreement  with  the  members 
of  the  said  city  council,  and  each  of  them,  to 
furnish  them  free  transportation  through  the 
state  of  Illinois  upon  the  line  of  the  said 
Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany's road,  and  free  transportation  by  way 
of  what  is  known  as  monthly  commutation 
tickets  good  between  the  city  of  Joliet  and 
city  of  Chicago,  said  tickets  having  numbers 
upon  them  from  1  to  60,  representing  60 
rides  and  good  for  the  month  In  which  they 
were  issued,  which  said  tickets  have  a  stand- 
ard value  to  the  general  public  of  $10  per 
month,  and  that  said  tickets  were  supplied^ 
from  time  to  time,  for  a  long  period  of  time 
thereafter ;  that  the  said  free  transportation 
and  the  said  commutation  tickets  were  things 
of  great  value,  commercially  and  otherwise, 
and  that  the  said  tickets  and  the  said  trans- 
irartation  did,  in  fact,  as  evidenced  by  the 
results  of  the  subsequent  vote  upon  the  pas- 
sage of  the  said  unlawful  supposed  Ordi- 
nance No.  2219,  or  contract,  such  as  it  iB, 
effect  its  consummation  and  its  passage." 

The  appellants'  contention  is  that  the  or- 
dinance is  absolutely  void.  The  terms  of  the 
track  elevation  ordinance  in  question  do  not 
differ  in  essential  respects  from  those  involv- 
ed in  the  cases  of  Weage  v.  Chicago  &  West- 
em  Indiana  Railroad  Co.,  227  111.  421,  81 
N.  E.  424,  11  L.  R.  A.  (N.  S.)  589,  People  V. 
Grand  Trunk  Railway  Co.,  232  111.  292,  83 
N.  E.  839,  City  of  Chicago  v.  Pittsburg  Cin- 
cinnati, Chicago  &  St  Louis  Railway  Co.,  244 
in.  220,  91  N.  E.  422,  and  People  ▼.  Atchison, 
Topeka  &  Santa  F6  Railway  Co.,  217  111.  594, 
75  N.  E.  573.  The  power  of  the  councll  to 
pass  such  an  ordinance  is  not  an  open  ques- 
tion, nor  is  the«8ource  of  its  authority  doubt- 
ful. It  is  from  the  police  power  that  the 
council  gets  its  right  Having  the  power, 
the  council  is  limited  in  its  exercise  only  by 
the  requirement  that  the  ordinance  shall  be 
reasonable.  Where  power  Is  given  to  the 
city  council  to  legislate  on  any  subject, 
though  the  details  of  legislation  may  be  left 
to  the  discretion  of  the  council,  such  discre- 
tion must  be  reasonably  exercised.  If  an  or- 
dinance passed  by  the  council  is  unreasonal>le. 
It  will  be  declared  invalid,  and  whether  or 
not  it  is  unreasonable  is  a  question  for  the 
court  City  of  Lake  View  v.  Tate,  130  111. 
247,  22  N.  B.  791,  1  L.  R.  A.  268 ;  City  of  Chi- 
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cago  y.  Pittsburg,  Cincinnati,  Chicago  &  St 
Louis  Railway  Co.,  supra. 

In  regulating  and  controlling  the  use  ot 
the  streets  and  alleys  within  its  limits,  and 
the  maintenance  and  operation  of  railroads 
upon  and  over  them,  the  city  Is  in  the  exer- 
cise of  a  governmental  function.  An  ordi- 
nance granting  authority  for  such  purpose 
and  fixing  the  rights  and  liabilities  of  the 
railroad  companies  is  a  l^islatlve  act,  even 
though  it  may  by  the  act  of  the  companies 
become  also  a  contract  Pec^Ie  t.  Chicago 
Telephone  Co.,  245  lU.  121,  91  N.  EL  1065; 
Roby  T.  Caty  of  Chicago,  215  III.  flOi,  74  N.  B. 
768.  A  city  may  do  anything  with  its  streets 
not  incompatible  with  the  end  for  which 
streets  are  established,  and,  where  exercising 
its  discretionary  power  in  regard  to  them,  a 
coart  of  equity  has  no  Jurisdiction  to  inter- 
fere, unless  the  power  or  discretion  Is  being 
manifestly  abused  to  the  oppression  of  the 
dtlzoi — that  Is,  is  being  unreasonably  exer- 
cised. City  of  Mt  Carmel  y.  Shaw,  155  III. 
37,  39  N.  E.  584,  27  L.  R.  A.  580,  46  Am. 
St  Rep.  311. 

The  bill  states  that  the  passage  of  the  ordi- 
nance was  an  abuse  of  power,  for  the  rea- 
son that  there  was  no  necessity  for  the 
vacation  of  Jollet  street  This  is  only  the 
statement  of  the  pleaders'  conclusion.  The 
facts  stated  show  that  inconvenience  will  re- 
sult to  the  appellants  and  their  tenants;  that 
probably  their  business  will  be  much  dimin- 
ished and  their  property  will  greatly  depre- 
ciate in  value.  These  circumstances,  alone, 
do  not  even  tend  to  show  that  the  ordinance 
Is  unreasonable.  Such  consequences  not  In- 
frequently result  to  some  property  from  the 
elevation  of  railroad  tracks,  the  building  of 
viaducts,  and  the  making  of  other  public  Im- 
provements ;  but  the  improvements  are  not  to 
be  suspended  on  that  account  at  the  Instance 
of  the  owner  of  the  property  affected.  If 
damages  result  of  such  a  character  that  he  is 
entitled  to  compensation,  he  may  recover 
such  damages;  but  he  cannot  call  upon  a 
court  of  equity  to  stop  the  Improvement  It 
is  not  essential  to  the  validity  of  the  ordi- 
nance that  the  plan  of  eleratlug  the  tracks, 
making  subways,  and  securing,  protecting, 
and  preserving  the  public  safety.  Is  the  best 
that  could  have  been  devised.  It  is  sufiScIent 
if  It  Is  not  unreasonable,  though  some  other 
plan  might  be  thought  to  be  a  better  one. 

It  is  said  that  the  members  of  the  council. 
In  the  passage  of  the  ordinance,  were  con- 
trolled by  a  corrupt  motive.  An  ordinance 
passed  by  a  city  council,  in  the  exercise  of 
the  legislative  ixiwers  conferred  upon  It  for 
the  purposes  of  police  regulation  or  munici- 
pal government,  cannot  be  impeached  by  an 
inquiry  into  the  motives  of  the  members  of 
the  council  who  voted  for  it  If  within  the 
legislative  power  granted  to  the  council,  a 
court  cannot  declare  an  ordinance  invalid  on 
account  of  the  improper  motives  which  in- 


duced its  passage.  It  is  a  well-known  rule 
of  law  that  the  knowledge  and  good  faith  of 
a  Legislature  are  not  open  to  question  and 
its  motives  cannot  be  inquired  into.  Courts 
must  always  assume  that  the  legislative  dis- 
cretion has  been  properly  exercised.  People 
y.  Oarlock,  198  111.  150,  65  N.  E.  109;  People 
y.  Thompson,  155  111.  451,  40  N.  E.  307;  Unit- 
ed States  y.  Des  Moines  Navigation  &  Rail- 
way Co.,  142  U.  S.  510,  12  Sup.  Ct  308,  35 
L.  Ed.  1009;  Fletcher  v.  Peck,  6  Cranch,  87, 
3  L.  Ed.  162;  Cooley's  Const.  Law  (7th  Ed.) 
p.  257.  We  know  of  no  reason  why  the  same 
rule  should  not  govern  in  the  case  of  the 
exercise  of  legislative  power  granted  to  a 
city  council.  People  v.  WIeboldt  233  111.  572, 
84  N.  EL  646;  City  of  Amboy  v.  Illinois  Cen- 
tral Railroad  Co.,  236  111.  236,  86  N.  B.  238; 
People  y.  Gardner,  143  Mich.  104,  106  N.  W. 
541.  The  ordinance  was  a  valid  exercise  of 
the  power  of  the  city  council.  The  motives 
for  its  passage  cannot  be  Inquired  into. 

No  facts  are  shown  which  would  authorize 
a  court  of  equity  to  interfere  with  its  en- 
forcement The  decree  of  the  circuit  court 
is  affirmed. 

Decree  affirmed. 


(2*7  III.  360) 

CHICAGO,  B.  &  Q.  R.  CO.  v.  T.  REISCH 

ft  BROS,  et  aL 

(Supreme  Court  of  Illinois.    Dec.  21,  1910.) 

1.  Eminint  Domain  (J  223*)— Awabd  ot  (3oii- 

FKRSATION — VebDICT. 

In  a  proceeding  to  condemn  land  in  pos- 
session of  tenants,  it  is  proper  for  the  jury  to 
fix  by  the  verdict  the  value  of  the  entire  prop- 
erty and  then  apportion  the  value  among  the 
several  parties  interested. 

[Ed.  Note.— For  other  cases,  see  ISminent  Do- 
main, Cent.  Dig.  i  570;   Dec.  Dig.  S  223.*} 

2.  Eminent  Domain   (|  200*)  —  Evidence — 
BuBOEN  OP  Pboof. 

A  railroad  company  seeking  to  condemn 
land  in  the  possession  of  tenants  has  the  bur- 
den of  proving  in  the  first  instance  the  value  of 
the  land  by  showing  its  fair  cash  value,  and 
the  value  of  the  leasehold  interests,  which  must 
be  rednced  from  the  total  valne  to  determine 
the  compensation  to  be  awarded  to  the  owner. 
[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, <3ent  Dig.  |  540;  Dec.  Dig.  t  200.*] 

3.  Eminent   Domain    (8   202*) — Value— Evi- 
dence—Admisbibuitt. 

In  a  proceeding  to  condemn  land  in  pos- 
session of  tenants,  evidence  of  the  amoants  paid 
by  the  petitioner  for  the  leasehold  interests  is 
inadmissible  to  show  the  value  thereof,  and 
thus  show  the  amount  which  must  be  deduct- 
ed from  the  total  value  of  the  land  to  award 
the  proper  compensation  to  the  owner,  who  had 
not  consented  to  the  settlements  made  with  tlie 
tenants. 

[Ed.  Note.— For  other  eases,  see  Eminent  Do- 
main, Cent.  Dig.  |  541 ;   Dec.  Dig.  (  202.*] 

4.  Eminent  Domain  (§  205*)— Compensatiow 
—Evidence. 

Where,  in  a  proceeding  to  condemn  land 
in  the  possession  of  a  tenant,  a  witness  fixed 
the  value  of  the  leasehold  interest  and  his 
testimony  is  uncontradicted,  a  verdict  failing 
to  award   anything   to   the   tenant   was  unau- 
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thori 

wag  inflated, 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  |  5i4;    Dee.  Die.  {  205.*] 

&  Kminent  DoiCAiN  (i  134*)  —  Valub— Bvi- 

BBITCE. 

Wlieie  In  a  proceeding  to  condemn  land 
it  appeared  that  at  the  filing  of  the  petition  no 
plans  for  a  brewery  on  the  land  had  been  pro- 
posed, evidence  that  the  premises  had  a  special 
Talne  for  brewer;  purposes  was  too  remote  as 
an  element  of  value. 

[Ed.  Note. — For  other  cases,  see  Ehninent  Do- 
main, Cent.  Dig.  i  S58;   Dec.  Dig.  |  134.*] 

«.  Eminent  Dohain  ((  202*)  —  VaL0»— Evi- 
dence. 

Where,  in  a  proceeding  to  condemn  land, 
evidence  of  the  -value  thereof  foD  brewery  pur- 
poses was  inadmissible,  evidence  of  the  loca- 
tion of  other  breweries  to  show  that  If  a  brew- 
ery was  located  on  the  land,  it  would  have  a 
large  unoccupied  territory  in  which  to  sell  its 
beer,  and  evidence  of  numerous  railroads  near 
the  premises  jnaking  them  more  valuable  for 
the  location  of  a  breweiy  than  for  the  loca- 
tion of  any  other  manufacturing  business  re- 
quirin;;  shipping  facilities  in  car  load  lots,  was 
proi>erly  excluded. 

[Ed.  Note.— For  other  cases,  see  Ehninent  Do- 
main,  Dec.  Dig.  {  202.*] 

7.  Appeal  and  Ebbob  (S  688*)  —  Questions 
Reviewable  —  Impropeb  Abquuent  or 
Counsel— Bill  of  Exceptions. 

Where  a  party  desires  to  raise  for  review 
the  propriety  of  remarks  of  counsel  in  argu- 
ment to  the  jury,  the  court  must  certify  by  bill 
of  exceptions  what  the  remarks  were,  and  not 
incorporate  in  lieu  thereof  in  the  bill  of  excep- 
tions an  affidavit  of  opposing  counsel  as  to 
what  they  were  and  it  must  appear  from  the 
bill  of  exceptions  that  objections  to  the  remarks 
were  interposed  at  the  time  they  were  made, 
and  that  the  court  overruled  the  objections  or 
refused  to  rule  thereon,  and  that  an  exception 
vras  preserved  to  the  ruling,  or  the  refusal  to 
role. 

[Ed.  Note.— -For  other  cases,  see  Appeal  and 
Drror,  Cent.  Dig.  t  2896;    Dec.  Dig.  I  688.*] 

Appeal  from  Circuit  Court,  Marlon  County ; 
A.  M.  Rose,  Judge. 

Proceedinga  by  the  Chicago,  Burlington  & 
Qulncy  Railroad  Company  to  condemn  the 
land  owned  by  Oeorge  Beisch  and  others,  do- 
ing business  as  F.  Reisch  &  Bros.,  In  pos- 
session of  the  Reisch  Brewing  Company  and 
others,  as  tenants.  From  a  judgment  award- 
ing damages,  certain  of  the  defendants  ap- 
peal.   Reversed  and  remanded. 

Samnel  L.  Dwlght,  Charles  H.  Holt,  Rufus 
M.  Potts,  W.  H.  Nelms,  and  Alfred  Adams, 
for  appellants.  W.  F.  Bundy,  Noleman  & 
Smith,  and  J.  X  Bundy  (J.  A.  Connell,  of 
counsel),  for  appellee. 

HAND,  J.  This  was  a  proceeding  com- 
menced In  the  circuit  court  of  Marion  county 
ty  the  Chicago,  Burlington  &  Qulncy  Rail- 
road Company  against  George  Reisch,  Joseph 
Reisch,  and  Annie  Reisch,  doing  business  as 
F.  Reisch  &  Bros,  (hereinafter  referred  to  as 
F.  Reiscb  &  Bros.),  and  the  Reisch  Brewing 
Company  and  certain  tenants  in  possession, 
to  condemn  for  depot,  trackage,  and  other 
purposes  Incident  to  the  conduct  of  the  busi- 


ness of  said  railroad  company  In  tba  dty  ot 
Centralla,  lots  7,  8,  9,  and  10,  in  bloclc  12, 
in  the  original  town  of  Centralla.  A  trki 
was  bad  and  the  jury  by  their  verdict  fixed 
the  total  value  of  said  lota  at  $19,000,  and 
the  court,  after  overruling  motions  for  a  new 
trial  and  In  arrest  of  Judgment,  rendered 
judgment  on  the  verdict,  from  which  Judg> 
ment  F.  Reisch  Sc  Bros,  and  the  Reisch  Brew* 
Ing  Company  have  prosecuted  an  appeal. 

Appellants  urge  In  this  court  as  grounds 
of  reversal  (1)  that  the  court  erred  In  per- 
mitting the  petitioner  to  make  proof,  upon 
the  trial,  of  the  amounts  It  had  agreed  to 
pay  three  of  the  tenants  In  possession  of  por* 
tlons  of  said  premises  in  satisfaction  of  their 
damages;  (2)  that  the  court  misdirected  the 
jury  as  to  the  law ;  (3)  that  the  jury  failed 
to  allow  the  Reisch  Brewing  Company  any 
amount  for  its  damages;  (4)  that  the  court 
Improperly  excluded  evidence  offered  on  be- 
half of  the  defendants ;  and  (5)  that  the  re- 
marks of  the  petitioner's  counsel  in  his  ad> 
dress  to  the  jury  constituted  reversible  error. 
The  first  and  second  propositions  will  be  coa* 
sldered  together. 

The  record  shows  that  block  12  of  the  orig- 
inal town  of  Centralla  was  In  part  occupied 
by  the  petitioner  as  station  grounds  and 
switchyards  in  said  dty ;  that  In  order  to  en- 
large Its  railroad  facilities  In  said  city  it 
was  necessary  to  procure  title  to  lots  7,  8, 
9,  and  10,  In  said  block  12,  from  F.  Reisch  & 
Bros.,  who  were  the  owners  thereof;  that 
said  premises  were  In  the  possession  of  cer- 
tain tenants  of  said  F.  Reisch  &  Bros.,  and 
that  the  petitioner  had  settled  with  three  of 
said  tenants  by  agreeing  to  pay  said  tenants 
the  following  sums,  viz. :  To  Woolner  it  Co. 
$250,  to  George  Mathis  $500,  and  to  James 
Reid  $250.  It  also  appears  that  upon  the 
trial.  In  proof  of  the  value  of  said  leasehold 
Interests,  which  It  was  claimed  should  be  de- 
ducted from  the  total  value  of  the  premises, 
the  court  permitted  the  petitioner,  over  the 
objection  of  F.  Reisch  Sc  Bros.,  to  make  proof 
of  the  amounts  which  it  had  agreed  to  pay 
said  Woolner  &  Co.,  Matbls,  and  Reid,  and 
that  the  Qourt  gave  to  the  Jury,  to  assist  them 
■In  reaching  a  conclusion  as  to  the  amount 
which  they  should  award  F.  Reisch  St  Bros, 
by  their  verdict,  the  following  Instructions: 

"No.  6.  The  court  Instructs  the  Jury  that 
whatever  amount  you  allow  to  the  holders  of 
the  respective  leasehold  Interests,  as  proven 
by  the  evidence  In  this  case,  by  way  of  com- 
pensation for  the  taking  of  such  leasehold  In- 
terests, should  be  deducted  from  the  total 
compensation  which  the  evidence  proves  is  a 
Just  compensation  for  the  taking  of  the  re- 
spective lots  or  parcels  of  ground  covered  by 
such  leases." 

"No.  14.  The  court  Instructs  the  Jury  that 
you  should  first  fix  the  fair  cash  market  val- 
ue of  the  lots  In  question  which  are  sought 
to  be  taken  in  this  proceeding,  as  compensa- 
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tkm  to  the  owners,  F.  Relsch  k  Bros.,  and 
thai  fix  the  amonnt  of  the  fair  cash  valoe  of 
the  leasehold  Interests  of  the  several  tenants, 
Relsch  Brewing  Company,  Oeorge  Matbls, 
James  Reld,  and  Woolner  Sc  Co.;  bat  you 
must  then  deduct  from  tiie  amount  found  as 
the  fair  cash  value  of  the  lots  the  amount  yon 
find  for  the  several  tenants,  and  give  to  the 
owners,  F.  Relsch  &  Bros^  the  remainder, 
after  making  the  deduction. 

"No.  15.  The  court  Instructs  the  Jury  that 
there  can  be  but  one  recovei?  for  the  same 
projiertT;  therefore  If  yoa  beUeve,  fiom  the 
evidence^  that  the  rights  or  Interests  of  the 
lessees,  viz.,  Relsch  Brewing  Company,  James 
Reld,  George  Mathls,  or  Woolner  A  Co.,  In 
the  lots  sought  to  be  taken,  has  any  value, 
and  the  same  Is  awarded  to  either  of  the 
said  defendants,  then  such  amount  so  award- 
ed must  be  carved  out  of  and  deducted  from 
tlie  amount  fixed  as  the  total  fair  cash  mar^ 
ket  ralue  of  said  lots." 

It  was  undoubtedly  a  proper  practice  for 
the  jury  to  first  fix  the  value  of  the  entire 
pn^>erty  by  their  verdict  and  then  to  appor- 
tion the  total  value  of  the  property  as  found 
by  them  among  the  several  patties  who  were 
interested  therein.  If,  however,  the  petitioner 
had  agreed  with  certain  defendants  as  to  the 
amounts  which  they  were  to  receive  for  their 
damages,  clearly  such  an  agreement  would 
not  bind  those  defendants  who  were  not  iiar- 
ties  to  such  agreements,  and  the  petitioner, 
for  the  purpose  of  having  the  Jury  apportion 
the  total  value  of  the  property  among  the 
several  claimants,  would  not  have  the  right 
to  pat  In  proof  such  agreements,  and  thereby 
force  F.  Relsch  &  Bros.,  who  had  not  agreed 
to  the  amounts  which  petitioner  had  agreed 
to  pay  Woolner  &  Co.,  Mathls,  and  Reld  -as 
their  damages,  to  agree  that  the  amounts 
agreed  to.be  paid  said  tenants  should  be  de- 
ducted from  the  total  value  of  the  property 
as  found  by  the  Jury,  and  that  they  would 
be  content  with  what  remained  after  such  de- 
ductions had  been  made,  as  their  compensa- 
tion and  damages  for  the  property  taken. 
The  burden  of  proof  was  upon  the  petitioner, 
and  It  was  required,  in  the  first  Instance,  to 
■how  the  value  of  the  property  of  F.  Relsch 
A  Bros,  which  It  sought  to  condemn,  which 
was  Its  fair  cash  value,  the  total  value  of 
which  would  be  reduced  by  the  values  of  the 
three  leasehold  interests  of  Woolner  &  Co., 
Mathls,  and  Reld.  We  think,  therefore,  as 
V.  Relsch  &  Bros,  did  not  agree  that  the 
amounts  agreed  to  be  paid  for  said  leasehold 
Interests  by  the  petitioner  was  the  value  of 
smch  leasehold  interests,  that  the  petitioner 
should,  as  a  part  of  Its  case  In  chief,  have 
pnt  In  original  evidence  showing  the  value  of 
such  leasehold  Interests,  and  that  It  was  re- 
Terslble  error  to  have  permitted  proof  before 
the  Jury  of  the  amounts  which,  the  petition- 
er had  agreed  to  pay  Woolner  &  Co.,  Mathls, 
and  Reld  In  settlement  of  the  value  of  the 
leasehold  Interests  which  they  had  in  the 
pnverty  Bought  to  be  condemned,  and  that  in 
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view  of  the  fact  that  the  only  proof  of  the 
value  of  said  leasehold  interests  offered  In 
evidence  was  the  proof  of  the  several  amounts 
which  the  petitioner  had  agreed  to  pay  for 
said  leasehold  interests,  there  was  no  legiti- 
mate evidence  in  the  record  upon  which  to 
base  petitioner's  instructions  6,  14,  and  16, 
and  that  they  should  not  have  been  given. 

There  was  evidence  in  the  record  showing 
that  the  Relsch  Brewing  Company  had  a 
valid  lease  upon  a  portion  of  the  premises 
sought  to  be  condemned,  but  the  Jury,  In 
their  verdict,  wholly  ignored  the  rights  of 
the  Relsch  Brewing  Company  and  made  no 
finding  as  to  the  value  of  the  leasehold  in- 
terest of  said  company  in  the  premises 
sought  to  be  condemned.  The  court  submit- 
ted to  -the  Jury  the  form  of  a  verdict,  in 

which  they  were   required  to   find  

dollars  as  the  Just  compensation  of  the 
leasehold  interest  of  the  Relsch  Brewing 
Company.  This  blank  the  Jury  failed  to 
fill  with  any  amount,  but  returned  the 
verdict  with  all  other  blanks  filled.  If  the 
Jury  Inadvertently  failed  to  fill  said  blank, 
the  verdict  was  wrong,  and  if  they  pur- 
posely failed  and  refused  to  alloiw  the 
Relsch  Brewing  Company  anything  for  their 
leasehold  interest  In  the  property,  the  ver- 
dict was  wrong,  as  the  evidence  showed 
such  leasehold  interest  bad  some  value.  One 
witness,  whose  evidence  was  uncontradicted, 
testified  that  such  leasehold  interest  was  of 
the  value  of  $5,000.  While  the  value  fixed 
by  that  witness  was  undoubtedly  Inflated, 
still  It  cannot  be  said  that  the  leasehold  In- 
terest of  the  Relsch  'Brewing  Company  in 
the  property  sought  to  be  condemned  was 
without  value. 

The  defendants  sought  to  show  that  the 
property  sought  to  be  condemned  had  a 
special  value  as  a  site  for  a  brewery.  There 
was  no  brewery  on  the  premises,  and  at  the 
time  the  petition  was  filed  no  plans  for  a 
brewery  to  be  erected  on  the  premises 
sought  to  be  taken  bad  been  proposed.  The 
view  that  said  premises  had  a  special  value, 
for  brewery  purposes  seems  to  have  orig- 
inated after  the  petition  was  filed,  and  for 
the  purpose  of  Inflating  the  value  of  the 
premises.  The  element  of  value  thus  sought 
to  be  Injected  Into  the  case  was,  we  think, 
top  remote  and  was  purely  speculative.  We 
do  not  think,  therefore,  the  court  erred  in 
declining  to  i)ermlt  George  Relsch  to  state 
where  other  breweries  were  located,  with  a 
view  to  show  that  If  a  brewery  was  located 
on  said  premises,  it  would  have  a  large  on- 
occupied  territory  in  which  to  sell  beer. 
Nor  do  we  think  the  fact  that  there  were 
numerous  railroads  centering  in  Centralia 
near  the  premises  sought  to  be  taken  would 
make  the  premises  any  more  valuable  for 
the  location  of  a  brewery  than  It  would  for 
the  location  of  any  other  manufacturing 
business  which  required  shipping  facilities  in 
car  load  lots,  and  that  was  the  view  taken 
by  the  witnesses  who  were  Inb 
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on  the  subject,  with  one  or  two  exceptions. 
The  court  did  not  err  In  Its  ruling  upon  the 
evidence  offered  for  the  purpose  of  showing 
that  the  premises  sought  to  be  taken  had 
a  special  yalne  as  a  location  for  a  brewery. 

In  the  argument  of  the  case,  the  couiiBel 
for  the  petitioner  stated  to  the  jury,  as 
appears  from  an  affidavit  Incorporated  in 
the  bill  of  exceptions,  that  the  petitioner 
had  24  witnesses  upon  the  question  of  val- 
ue, while  the  defendants  had  only  16,  and 
that  by  reason  of  that  fact  the  testimony  of 
the  witnesses  of  the  petitioner  should  be 
taken  In  preference  to  that  of  the  defend- 
ants. No  exception  was  taken  to  any  ruling 
of  the  court,  or  its  refusal  to  rule,  upon  the 
fairness  of  such  argument  to  the  jury^  and 
the  incorporation  of  the  affidavit  Into  the 
bill  of  exceptions  does  aot  preserve  the  re- 
marks of  counsel  for  review  in  this  court. 
If  It  is  desired  to  raise  for  review  the  ques- 
tion of  the  propriety  of  the  remarks  of  coun- 
sel made  in  the  argument  of  a  case  before 
the  Jury,  the  court  must  certify,  by  bill  of 
exceptions,  what  the  remarks  of  counsel 
were,  and  not  Incorporate  in  Ilea  thereof  In 
the  bill  of  exceptions  an  affidavit  of  opposing 
counsel  as  to  what  they  were;  and,  further- 
more, it  must  appear  from  the  bill  of  excep- 
tions that  objections  to  the  propriety  of  the 
remarks  of  counsel  were  interposed  at  the 
time  they  were  made  and  that  the  court 
ruled  or  refused  to  rule  upon  the  objections, 
and  that  a  proper  exertion  was  preserved 
to  the  ruling  of  the  court  or  Its  refusal  to 
rule.  The  question  sought  to  be  raised  is 
not  preserved  for  review  upon  this  record. 
If,  however,  the  question  were  properly  pre- 
served for  review,  we  do  not  think  the  re- 
marks of  counsel  complained  of  constitute 
reversible  error. 

For  the  error  In  admitting  proof  of  the 
amount  agreed  to  be  paid  to  the  tenants, 
Woolner  &  Co.,  Mathis,  and  Retd,  and  in 
giving  petitioner's  sixth,  fourteenth,  and  fif- 
teenth '  Instructions  without  any  legitimate 
evidence  upon  which  to  base  them,  and  for 
the  failure  of  the  Jury  to  fix  in  their  verdict 
the  value  of  the  leasehold  interest  of  the 
Relsch  Brewing  Company  in  the  premises 
sought  to  be  condemned,  the  Judgment  of 
the  cironit  court  will  be  reversed,  and  the 
cause  remanded  to  that  conrt  for  a  new  trial. 

Reversed  and  remanded. 


(2ta  111.  76) 

CITY  OF  ALTON  v.  HBIDRICE  et  al. 

(Supreme  Court  of  Illinois.    Dec.  21,  1910.) 
1.  Municipal   Oobpokations   (S   508*)  —  As- 

SXSSKBNTS     FOS     PCBLIO     IltPBOVEaCENTS   — 
CONMBKATION— APPEAI/— RECOBD. 

Local  Impiovement  Act  1872  (Laws  1871- 
TZ,  p.  258)  art  9,  |  32,  continued  in  force  by 
Local  Improvement  Act  1897  (Acts  1897,  p. 
195)  i  99,  as  to  all  proceedings  for  due  assesa- 
ments  made  in  lien  of  others  annulled  before 
the  act  took  effect,  provides  that  the  hearing  of 


all  cases  under  said  act  may  be  had  at  either  a 
law  or  probate  term  of  the  county  court.  A 
record,  on  writ  of  error  from  the  county  court 
in  proceeding  for  a  new  assessment  after  annul- 
ment of  an  assessment  made  under  the  former 
law,  recited  the  presentation  of  a  petition  for 
confirmation  to  a  named  judge  in  vacation  on 
September  20,  1907,  and  the  appointment  of 
commissioner,  and  that  the  matter  was  set  for 
bearing  May  29,  1908,  and  that  on  the  same 
day  a  motion  to  dismiss  was  filed,  directed  to 
the  May  term,  1908,  on  which  argument  was 
heard,  and  the  motion  taken  under  advisement. 
The  record  then  recited  the  final  order  or  judg- 
ment in  the  following  words:  "December  7, 
1908.  The  court,  now  being  fully  advised  in 
the  premises,  Bustains  said  motion  to  dismiss." 
To  tiiis  was  appended  a  certificate  of  the  clerk 
that  the  foregoing  contained  a  true  transcript 
of  the  record.  Seld,  that  the  appeal  must  be 
dismissed,  since  the  record  contams  no  placita 
showing  that  the  conrt  was  regularly  convened 
and  organized,  either  for  the  May  or  the  Decem- 
ber term,  and  failed  to  show  that  the  entry  of 
December  7th  was  made  by  the  same  judge  who 
heard  the  arguments  and  took  the  motion  to 
dismiss  under  advisement 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  CSent  Dig.  ||  1181,  1182;  Dec. 
Dig.  J  50&*j 

2.  Municipal  Cobpobations  (§  508*)  —  Ii«- 
pbo  vement  assessicent  —  confibmation  — 
Appeal— Reoobd. 

It  cannot  be  assumed,  in  favor  of  such  rec- 
ord, that  because  the  statute  provides  for  a  pro- 
bate term  in  each  county  in  the  state  com- 
mencing on  the  'first  Monday  of  each  month, 
and  that  in  the  county  in  which  the  proceeding 
was  had  law  terms  are  provided  to  commence 
on  the  second  Monday  In  February  and  Au- 
gust, that  terms  of  court  were  la  fact  held  at 
such  times. 

[Ed.  Note.— For  otbei  cases,  see  Municipal 
Oorporattons,  Cent  Dig.  {{  1181,  1182;  Dec 
Dig.  i  608.*] 

3.  Municipal  Cobpobations  (§   508*)- Iji- 

PBOVEMENT    ASSESSMENT  —  CoNriBMATION  — 

Appeal— Recobd. 
•  Such  record  fails  to  show  a  sufficient  judg- 
ment to  support  the  appeal. 

[Ed.  Note.— For  other  cases,  see  MuniciiMl 
Corporations,  Cent  Dig.  Si  llSl,  1182;  Dec. 
Dig.  t  508.*] 

4.  Judgment  (f  218*)— Requisites. 

While  a  judgment  is  not  required  to  be  In 
any  particular  form,  it  ia  neceasaiy  that  the 
entrjK  should  contain  the  essential  elements  of 
the  judgment,  and  that  it  should  show  that  the 
court  finally  disposed  of  the  cause. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  f  395;   Dec.  Dig.  {  218.*] 

Error  to  Madison  County  CJonrt;  John  Bw 
Hillskotter,  Judge. 

Special  assessment  proceeding  by  the  City 
of  Alton  against  Charles  Heldrlck  and  Oth- 
ers. Judgment  for  defendants,  and  plalntUC 
brings  error.    Appeal  dismissed. 

John  F.  McOinnls,  Corp.  (Counsel,  and  Levi 
Davis,  for  plaintiff  In  error.  James  A.  Lynn 
and  Alex  W.  Hope,  for  defendants  In  error. 

VICKERS,  O.  3.  This  writ  of  error  Is 
sued  out  by  the  dty  of  Alton  for  the  pur- 
pose of  bringing  into  review  a  special  assess- 
ment proceeding  instituted  for  the  purpose  of 
paying  for  an  underground  pipe  sewer  In 
Second  street,  connecting  with  street  sewers 
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Id  Piasa  street  at  the  west  end  and  Ridge 
street  at  the  east  On  the  15tb  of  February, 
1892,  plaintiff  in  error  passed  an  ordinance 
for  the  construction  of  a  sewer  in  Second 
street  between  the  points  named,  and  in  pur- 
suance of  said  ordinance  a  special  assess- 
ment was  levied  upon  the  property  fronting 
on  Second  street  between  the  points  named. 
Objections  to  the  confirmation  of  the  assess- 
ment were  sustained  by  the  county  court  of 
Madison  county  in  October,  1892,  and  the  pe- 
tition was  dismissed  as  to  the  property  of 
the  objectors.  The  city  of  Alton  brought  the 
record  of  that  proceeding  to  this  court  by 
appeal,  and  the  Judgment  of  the  county  court 
was  affirmed  October  18, 1895.  City  ot  Alton 
▼.  Mlddleton's  Heirs,  158  HI.  442,  41  N.  E. 
926.  No  further  steps  were  taken  by  the 
city  of  Alton  until  November  15,  1905,  when 
the  ordinance  which  is  the  foundation  of  the 
present  proceeding  was  passed.  It  appears 
from  the  recitals  in  the  present  proceeding 
that  an  nnderground  sewer  was  constructed 
under  the  first  ordinance  at  a  cost  of  $2,890.- 
65,  of  which  $1,645  has  been  paid,  leaving  a 
balance  of  $1,245.65  still  due  and  unpaid. 
The  purpose  for  which  the  present  proceed- 
ing was  instituted  was  to  raise  money  by 
special  assessment  to  pay  the  balance  re- 
maining due,  witb  the  necessary  costs  and 
exxtensea  attending  the  levying  and  collecting 
of  such  assessment 

Under  section  99  of  the  local  improvement 
act  of  189T  (Laws  1897,  p.  135),  continuing 
the  old  law  in  force  for  the  purpose  of  "all 
proceedings  for  new  assessments  made  in 
lien  of  others  annulled  before  the  act  con- 
cerning local  improvements  of  Jane  14,  1897, 
took  effect,  by  order  of  some  court,"  the  pres- 
ent proceeding  is  controlled  by  article  9  of 
the  cities  and  villages  act  of  1872  (Laws 
1871-72,  p.  247).  Upon  the  hearing  of  the  ap- 
plication for  confirmation  the  record  before 
va  shows  that  numerous  property  owners 
filed  objections.  There  is  no  bill  of  exer- 
tions in  the  record,  nor  is  there  anything  in 
the  record,  by  recital  <Jr  otherwise,  showing 
that  any  evidence  was  in  fact  heard  by  the 
court;  but,  aside  from  this,  the  record  be- 
fore ns  is  so  informal  in  another  respect  that 
the  merits  of  this  controversy  cannot  be  con- 
sidered. The  record  recites  that  the  petition 
for  the  confirmation  of  this  assessment  was 
presented  in  vacation  to  Hon.  J.  E).  HIHr- 
kotter,  county  Judge,  on  the  20th  day  of  Sep- 
tember, 1907.  After  reciting  at  large  the  pe- 
tition and  the  ordinance,  with  proof  of  Its 
passage,  the  record  recites  that  "the  court 
appoints  as  commissioners  to  make  said  as- 
sessment August  Neerman,  David  Ryan,  and 
John  D.  McAdams,  and  set  for  hearing  May 
29,  1906,  at  9:30  a.  m."  On  the  same  day  the 
record  recites  the  following:  "Motion  to  dis- 
miss filed;  arguments  heard,  and  taken  un- 
der advisement"  Following  the  assessment 
roll  is  a  copy  of  the  objections  of  defendants 
ra  error,  which  purport  to  have  been  ad- 
dressed to  the  May  term,  1908,  of  the  county 


court  of  Madison  county.  The  record  then 
contains  copies  of  notices  to  property  own- 
ers, with  an  affidavit  attached  of  service  of 
the  same.  The  final  order  or  Judgment  If  it 
may  be  called  such.  Is  In  the  following  words: 
"December  7th,  1908.  The  court  now  being 
fully  advised  in  the  premises,  sustains  said 
motion  to  dismiss.  Appeal  prayed  to  Su- 
preme Court;  bin  of  exceptions;  thirty  days, 
no  bond" — to  which  is  appended  a  certificate 
of  Edward  Feutz,  clerk  of  the  county  court 
of  Madison  county,  that  the  above  and  fore- 
going constitutes  a  full,  true,  and  perfect 
transcript  of  the  record  in  the  above-entitled 
cause. 

Section  32  of  article  9  of  the  law  of  1872 
provides  that  the  hearing  of  all  cases  un- 
der said  act  may  be  had  at  either  a  law  or 
a  probate  term  of  the  connty  court  and  that 
such  cases  shall  have  precedence  over  all 
other  cases  in  such  court  except  criminal 
cases.  Whether  the  hearing  be  had  at  a  law 
term  or  a  probate  term  of  the  county  court 
it  is  indispensable  that  the  record  should 
show  that  the  term  of  court  at  which  the 
hearing  is  had'  was  regularly  convened  and 
organized.  There  is  no  pladta  in  the  record 
for  either  the  May  or  December  term,  1908. 
Without  a  placita  showing  the  regular  or- 
ganizatlon  of  the  December  term,  1908,  of 
the  county  court  of  Madison  county,  if  such 
term  was  held,  it  is  impossible  'for  this  court 
to  know  whether  the  entry  of  DecMnber  7, 
1908,  was  Altered  by  the  same  Judge  who 
heard  the  argument  and  took  the  motion  to 
dismiss  under  advisement  in  May,  or  some 
other  Judge.  In  fact  there  is  nothing  to 
show,  that  either  the  hearing  on  May  29, 
1908,  on  the  motion  to  dismiss,  or  the  order 
sustaining  the  same  In  December,  1908,  was 
before  any  Judge  or  court  since  there  Is  an 
entire  absence  of  the  placita  shovring  that 
a  term  of  court  was  in  session  at  either  of 
those  dates.  It  cannot  be  inferred  that  be- 
cause the  statute  provides  for  a  probate 
term  of  court  in  each  county  in  the  state, 
comm^ictng  on  the  first  Monda:^  of  each 
month,  and  that  In  Madison  county  law 
terms  are  provided  to  commence  on  the  sec- 
ond Monday  of  February  and  August,  terms 
of  court  were  in  fact  held  at  such  times.  It 
is  surprising  that  notwithstanding  this  court 
as  far  back  as  the  September  term,  1870,  re- 
versed 53  cases  for  want  of  a  placita  or  con- 
vening order  (Planing  Mill  Lumber  Co.  v. 
City  of  Chicago,  66  111.  304),  and  has  from 
time  to  time  since  that  date  occasionally 
pointed  out  the  necessity  of  such  convening 
order,  records  should  be  presented  thus  so 
obviously  defective  that  the  merits  of  the 
controversy  cannot  be  coit^dered  and  dls- 
I>osed  ot 

The  entry  which  we  have  quoted  above  is 
not  a  Judgment  at  alL  It  is  apparently  a 
mere  memorandum  of  the  Judge,  probably 
entered  In  his  docket  as  a  memorandum  from 
which  a  formal  Judgment  might  be  written 
up.    While  it  is  true,  as  this  conrt  held/lp^ 
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Wells  T.  Hogan,  Breese,  S37,  that  no  partlra- 
lar  form  1b  required  In  proceedings  of  a  conrt 
In  order  to  constitute  them  z  Judgment,  still 
it  la  necessary  that  there  should  be  an  entry 
containing  the  essential  elements  of  a  Judg- 
ment, showing  that  the  court  finally  dis- 
posed of  the  cause.  In  Martin  v.  Barnhardt, 
Sd  ni.  9,  the  entry  was:  "Judgment  on  ver- 
dict for  $3,000  and  costs."  In  Faulk  t.  Kel- 
lums,  54  111.  188,  the  entry  wus:  "Whereup- 
on the  conrt  enters  Judgment  upon  the  ver- 
dict; and  now  come  the  said  defendants,  by 
their  attorneys,  and  pray  an  appeal,  which 
is  granted."  And  in  Metzger  v.  Wooldrldge, 
183  la.  .174i  65  N.  B.  694,  75  Am.  St  Bep. 
100,  the  entry  was:  "And  the  court  having 
heard  the  motion,  court  overruled  same,  and 
Judgment  on  the  verdict  for  $1,621.09;  and 
now  comes  the  defendant  and  prays  an  ap- 
peal. An  appeal  allowed  on  his  giving  bond 
In  the  sum  of  $3,000  In  20  days,  to  be  approv- 
ed by  the  clerk  by  agreement,  and  bill  of  ex- 
ceptions to  be  filed  In  120  days." 

There  being  no  final  Judgment,  there  was 
nothing  to  appeal  from.  The  appeal  will 
therefore  be  dismissed. 

Appeal  dismissed. 


(M7  in.  B47) 

PBOPIiB  V.  EVANS. 
(Supreme  Court  of  lUinoia.    Dee.  21,  1910.) 

1.  Mires  and  Minebals  (|  87*)  — Bbqula- 
TioNS— Statutes— ExAioKTina  Boabd. 

The  members  of  mineia'  examining  boards, 
created  by  Hurd's  Bev.  St  1909,  c.  93,  are  ap- 
pointed for  and  perform  their  duties  in  the 
coimties  wherein  they  are  appointed,  and  have 
no  Jurisdiction  to  act  outside  of  that  county. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Mineralii,  Dec.  Dig.  {  87.*] 

2.  States    (|    44*)— "State    OrncEBS"— Dis> 
iiNouisHEO  nou  "County  Officebs." 

In  general,  a  "state  officer"  is  one  whose 
duties  and  powers  are  coezte&sive  with  the 
state,  while  a  "county  officer"  is  one  whose 
dnties  and  powers  are  coextensive  only  with 
the  county,  and  the  fact  that  the  official  acts  of 
an  officer  axe  so  f^r  extraterritorial  that  they 
are  blndinc  throughout  the  state  does  not  make 
the  officer  who  performs  such  acts  necessarily  a 
state  officer. 

VEi.  Note.— For  other  cases,  see  States,  Cent 
Dig.  i  49;  Dec.  Dig.  i  44.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1663-1666;  voL  7,  ppu  6635-6638; 
vol.  8,  p.  7804.1 

8.  Mines  and  Minerals  (§   87*)— Beot7i.a- 
xioN— ExAiaNiNa  Boabo  Act— validity— ' 

APPOINTMEntT   OT   EXAMINERS. 

Hurd's  Rev.  St.  1909,  c.  93,  providing  for 
the  creation  of  examining  boards  hi  counties 
containing  mines,  the  members  to  be  appointed 
by  the  county  judges  of  the  respective  counties, 
etc.,  is  not  In  violation  of  Const  art  3,  §  10, 
providing  that  the  Qovemor  shall  nominate, 
and  by  and  with  the  advice  and  consent  of  the 
Senate  appoint,  all  officers  whose  offices  are 
established  by  the  Constitution,  or  which  may 
be  crested  by  law,  and  whose  appointment  or 
electicm  is  not  othervrlse  provided  for,  since 
even  If  the  members  of  such  boards  are  state 
officers,  the  Constitution  did  not  ap{dy  to  them, 


their  appointment  havtng  been  otherwise  pro- 
vided for  by  law. 

[£>1.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  |  87.*] 

4.  Constitution AL  Law  (I  74*)— Poweb  of 
Judicial  DEPAjartcENT — Infeinoement  on 
£3xECTmvE 

Hurd's  Bev.  St  1909,  &  93,  creating  ex- 
aminin^  boards  in  various  counties  for  the  ex- 
amination of  miners,  members  of  which  are  to 
be  appointed  by  the  county  judges,  was  not  un- 
constitutional as  imposing  nonjudicial  dnties  on 
such  judges ;  the  Legislature  being  anthorized 
to  require  courts  or  the  judges  thereof  to  ap- 
point various  officers  not  belonging  to  the  judi- 
cial department  of  the  government 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |  124;   Dec.  Dig.  |  74.*] 

5.  Mimes  and  Minebalb  (i  87*)  — Beoula- 
TioN— Police  Poweb. 

The  Legislature  has  power  to  provide  for 
the  examination  and  Uoensing  of  miners,  under 
the  rule  that  in  the  exercise  of  police  power,  it 
may  prescribe  regulations  for  securing  the  ad- 
mission of  .qualified  persons  to  all  callings  which 
demand  special  knowledge,  experience,  and  skill. 
[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  I  87.*] 

6.  Licenses  (|  7*)— Ezakination  or  Minbbs 
-Statutes— DisCBiMiNAXiON. 

Hurd's  Bev.  St.  1909,  c.  9S,  creating  min- 
ers' examining  boards  in  various  counties,  pro- 
vides that  no  person  shall  receive  a  certificate 
permitting  him  to  work  in  a  coal  mine  within 
the  state  unless  he  shall  have  had  two  years' 
practical  experience  as  a  miner,  or  with  a 
miner,  and  provides  that  the  examination  re- 
quired by  the  statute  shall  be  taken  by  a  miner 
unless  he  has  been  employed  for  two  years  in 
practical  mining,  and  was  actually  employed  la 
mining  within  the  state  at  tile  time  the  statute 
took  effect  Held,  that  the  statute  was  not  ob- 
jectionable as  discriminating  In  favor  of  the 
class  of  miners  who  were  employed  as  such 
when  the  act  took  effect,  or  as  discriminating 
against  the  class  of  miners  who  were  not  so 
employed. 

[Ed.    Note.— For   other   cases,   see   Licenses, 
Cent  Dig.  |t  7-19;   Dec.  Dig.  f  7.*] 

7.  Officebs  (|  27*)- Bioht  to  Appointment 
OB  Election— Fbopebty  Bights. 

The  right  to  be  appointed  or  elected  to  an 
office  not  being  a  property  right  but  a  mere 
privilege,  when  an  office  is  created  by  the  L^is- 
lature,  it  may  provide  the  qualifications  requir- 
ed to  hold  the  same,  and  it  is  immaterial  that 
all  the  citizens  of  the  state  do  not  possess  all 
the  qualifications  or  requirements. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.  {§  34,  46;  Dec.  Dig.  I  27.*] 

8.  Licenses  (f  7*)  —  Minbbs  —  Exavininq 
Boards  —  Statutes  —  Election  —  "Besi- 

D£NCE>  *' 

Hurd's  Bev.  St.  1909,  c.  93,  provides  for 
the  creation  of  miners'  examining  boards  in 
counties  where  mines  are  operated,  and  declares 
that  such  boards  shall  meet  monthly  and  ex- 
amine under  oath  all  persons  residing  in  the 
county  in  which  the  boards  reside  who  apply 
for  certificates,  and  that  the  members  of  the 
boards  shall  be.  actually  engaged  in  mining  coal 
in  the  county  for  which  they  are  appointed. 
Held,  that  the  "residence"  of  tne  board  referred 
to  in  the  statute  meant  the  place  for  which  the 
members  of  the  board  might  be  appointed,  and 
that  the  statute  should  be  so  construed  as  to  en- 
title every  miner,  whether  a  resident  or  non- 
rMident  of'  the  state  or  of  the  county  where  he 
makes  his  application  for  examination,  who  has 
had  two  years'  actual  experience  in  coal  mining 
and  desires  to  engage  in  mining  in  the  coanty 
where  be  applies  for  examination,  to  take  the 
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examinatioii  and  %•  granted  a  certificate  to  en- 
gage in  coal  mining  In  IlHnolB,  and,  when  m 
conatroed,  ia  not  unoonititutional  as  providing 
for  the  examination  ol  mine;a  onl^  that  reside 
in  the  county  where  the  exandning  board  ia 
appointed. 

[Sd.  Note.— For  other  eaaea,  aee  Llcenaea, 
Cent.    Dig.  H  7-18;   Dec.  Dig.  |  7.* 

For  other  defiaitiona,  aee  Worda  and  Phraaea^ 
T«ri.  7,  pp.  aiU-.6161;  yol.  &,  p.  7788.] 

9.  LiCKNBKS    <{    7*)— EiXAiaifATIOH    AMD    CBB- 
TIFICATION      OV      MlKBBS— UnOSBTiriCATXO 

PElBSOIVfi 

Hard's  Rer.  St.  1909,  e.  98,  providing  for 
tiM  examination  and  certification  of  miners  (sec- 
tion 1),  declares  that  any  certificated  miner  may 
have  one  ancertificated  'person  working  with 
him  and  under  his  direction  to  learn  the  busi- 
ness of  mining  and  become  Qualified  to  obtain 
a  miner's  certf&cate.  fleld,  that  such  uncertifi- 
cated persona  were  to  be  selected  by  the  mine 
operators  and  not  by  the  certificated  miners, 
and  the  atatnte  was  therefore  not  objectionable 
as  prohibiting  persons  from  entering  coal  mines 
unless  selected  or  designated  by  miners,  and  so 
creating  a  discrimination  in  the  selection  of 
belpera  or  apprentices. 

[Sid.  Note.— For  other  cases,  see  licenses, 
Cent.  Dig.  H  7-19;  Dec.  Dig.  {  7.*] 

10.  Stars  (I  187*)— WABkAiiTB— Authouit 
TO  JkuM. 

Hurd'a  Rev.  St  1909.  e  93,  In  ao  far  as  it 
authorizes  payment  out  of  Uie  atate  treasury  of 
funds  paid  into  the  treasury,  as  receipts  of  the 
operation  of  the  act  relating  to  the  certification 
and  examination  of  miners  on  warrants  drawn 
by  county  Judges,  is  unconstitutional. 
.  [Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  I  134;  Dec  Dig.  |  137.*] 

11.  Statutm  (f  M*)— Pabtial  Invauditt— 
Effect. 

Hurd's  Rev.  St  1909,  e.  9B,  providing  for 
the  examination  and  certification  of  miners,  waa 
not  rendered  wholly  invalid  because  of  the  un- 
constitutionality of  'the  part  authorizing  i>ay- 
ment  out  of  the  state  treasury  of  moneys  de- 
rived from  the  operation  of  the  act  on  warranta 
drawn  by  county  judges. 

[Bid.  Note.— For  other  cases,  aee  States,  Cent 
Dig.  il  38-66;   Dec  Dig.  |  64.*] 

Ehror  to  Saline  County  Court;  G.  H.  Dor- 
ris.  Judge. 

Harry  Evans  was  convicted  of  Tlolatlng 
tbe  mloeni'  examtnlng  board  act  (Hurd's 
Rev.  St  1909,  c  93),  and  he  brings  error. 
AflSnned. 

At  the  Bilay  term,  1910,  of  the  county  court 
of  Saline  county  an  Information  was  filed 
against  the  plaintiff  In  error,  Harry  Evans. 
This  information  charged  him  with  having 
▼iolated  the  statute  known  as  the  "Miners' 
Examining  Board  Statute."  The  informa- 
tion alleged,  la  substance,  that  the  plalntUF 
In  error  was  the  mine  manager  and  fore- 
man of  the  WasBon  Coal  Company,  operating 
a  coal  mine  in  Saline  county,  and  that  as 
such  he  suffered  and  permitted  one  Mason 
Dunning  to  be  employed  and  to  worl^  In  said 
mine  as  a  miner,  and  that  said  Mason  Dun- 
ning did  not  have  a  certificate  of  competency 
and  qnaliflcation  from  the  miners'  examin- 
ing board  of  some  county  In  Illinois,  and  was 
not  working  under  the  direction  of  a  certifi- 


cated miner.  The  plaintiff  In  error  moved  to 
quash  the  Information  for  insufficiency, 
which  motion  was  overruled.  A  plea  of  not 
guilty  was  entered,  and  therenxx>n  a  trial  was 
had,  which  resulted  in  the  plaintiff  in  error 
being  found  guilty,  and  a  fine  of  $100  was 
assessed  against  blm  by  thei  judgment  of  the 
court  Motions  for  a  new  trial  and  In  ar- 
rest of  judgment  were  made  and  overruled, 
and  this  writ  of  error  Is  prosecuted  to  re- 
verse that  judgment  The  only  question 
raised  in  this  court  Is  the  constitutionality 
of  the  statute  nndrar  whicb  tbe  plaintiff  In 
error  was  found  guilty  and  fined. 

The  uncontradicted  evidence  is  that  the 
plaintiff  in  error  was  the  mine  manager  and 
foreman  of  the  mine  of  the  Wasson  Goal 
Company,  situated  In  Saline  county;  that 
he  had  the  complete  management  of  tbe 
mine.  Including  the  «nployment  and  dis- 
cbarge of  miners;  tbat  at  the  time  com- 
plained of  one  Mason  Donning  was  employed 
In  tbe  mine;  tbat  Mason  Dunning  did  not 
have  a  certificate  or  license  from  the  miners^ 
examining  board  of  Saline  county  or  of  any 
other  county;  tbat  be  was  a  cltisen  of  the 
United  States  and  of  tbe  state  of  Illinois 
and  a  resident  of  Saline  county;  tbat  be 
had  been  working  in  tbe  mine  of  tbe  Wassoa 
Coal  Company  as  an  assistant  of  bis  father, 
who  was  a  certificated  miner;  that  some 
days  prior  to  the  filing  of  the  Information  the 
father  of  Mason  Dunning  ceased  to  work  in 
the  mine.  Mason  Duimlng,  however,  con- 
tinued to  work  in  tbe  mine  notwithstanding 
bis  father's  departure  and  wltbont  being  wtr 
der  the  direction  of  or  working  with  any 
other  certificated  miner.  This  fact  was  com- 
municated to  plalntlfl  in  error  and  known 
by  him,  but  he  x>ermltted  Mas<»  Dnnnlng  ts 
continue  to  work. 

Hie  miners'  examining  board  statute 
(Hurd's  Rev.  St  1900,  p.  1S15)  reads  as  fol- 
lows: 

"An  act  to  amend  an  act  entitled  'An  act  to 
provide  for  the  safety  of  i>erson8  employ- 
ed In  and  about  coal  mines,  and  to  pro- 
vide for  the  examination  of  persons  seek- 
ing employment  as  coal  miners,  and  to  pre- 
vent the  employment  of  Incompetent  per- 
sons as  miners,  and  providing  penalties 
for  the  violation  of  the  same,'  approved 
June  1,  1908,  in  force  July  1,  1908.  (Ap- 
proved June  S,  1909.  In  force  July  1, 
1909.) 

"Section  1.  Be  It  enacted  by  tbe  people  of 
the  state  of  Illinois,  represented  in  the  Gen- 
eral Assembly:  That  an  act  entitled  'An  act 
to  provide  for  the  safety  of  persons  employed 
In  and  about  coal  mines,  and  to  provide  for 
the  examination  of  persons  seeking  employ- 
ment as  coal  miners,  and  to  prevent  the  em- 
ployment of  Incompetent  persons  as  miners, 
and  provide  penalties  for  the  violation  of 
the  same,'  approved  June  1,  1908,  and  In 
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force  July  1,  1908,  be  and  the  same  Is  here- 
by amended  to  read  as  follows: 

"Sec.  1.  That  hereafter  no  person  whoso- 
ever shall  be  employed  or  engaged  as  a  miner 
in  any  coal  mine  in  this  state  without  hav- 
ing first  obtained  a  certificate  of  competency 
and  qualification  so  to  do  from  a  miners' 
examining  board  of  some  county  in  this 
state:  Provided,  that  any  miner  actually  em- 
ployed in  this  state  when  this  act  becomes 
effective,  who  has  been  employed  aa  a  miner 
at  least  two  years  in  coal  mines,  shall  be 
entitled  to  a  certificate  permitting  him  to 
work -in  the  mines  of  this  state  as  a  prac- 
tical miner:  And  provided  further,  that  any 
snch  certificated  miner  may  have  one  un- 
certificated person  worliing  with  him  and  un- 
der his  direction  for  the  purpose  of  learn- 
ing said  business  of  mining  and  becoming 
qualified  to  obtain  a  certificate  in  conformity 
with  the  provisions  of  this  act 

"Sec.  2.  In  each  county  of  this  state  where 
the  business  of  coal  mining  is  carried  on, 
there  shall  be  created  a  board  to  be  styled 
The  Miners'  Kzamlnlng  Board,'  to  consist 
of  three  practical,  experienced,  and  skillful 
miners  of  at  least  five  years'  continuous  ex- 
perience, who  are  then  actually  engaged  in 
mining  coal  in  the  county  for  which  they  are 
appointed.  Such  appointments  shall  be  made 
by  the  county  judges  in  their  respective  coun- 
ties immediately  after  this  act  shall  be  in 
effect,  and  on  or  before  the  10th  day  of  Jan- 
uary in  each  year  thereafter,  and  aU  va- 
cancies in  said  board  shall  be  at  once  filled 
by  the  county  Judge  of  the  county  In  which 
snch  vacancy  occurs.  Each  of  said  boards 
sliall  organize  by  electing  one  of  the  members 
president,  and  one  member  secretary;'  and 
every  member  of  said  board  shall,  within  ten 
days  after  his  appointment,  take  and  sub- 
scribe an  oath  or  affirmation  before  a  prop- 
etly  qualified  officer  of  the  county  in  which 
he  resides,  that  he  will  honestly  and  impar- 
tially discharge  his  official  duties;  each  of 
said  boards  shall  provide  Itself  with  an  im- 
pression seal,  having  engraved  thereon  the 
name  of  said  board  and  the  county  for  which 
it  is  appointed.  Members  of  said  board  shall 
receive,  as  compensation  for  their  services, 
three  and  fifty  one-hundredths  dollars  ($3.50) 
pel  day  for  each  day  actually  engaged  in 
tbeir  official  duties,  and  all  legitimate  and 
necessary  expenses  incurred  in  attending  the 
meetings  of  said  board,  under  the  provisions 
of  this  act,  and  no  part  of  the  salary  of  the 
members  of  said  board,  or  the  expenses 
thereof,  shall  be  paid  oat  of  the  state  treas- 
ury except  as  herein  provided. 

"Sec.  3.  Each  of  said  examining  boards 
shall  designate  some  convenient  meeting 
place  in  their  respective  counties,  of  which 
due  notice  shall  tte  given  by  advertisement  in 
two  or  more  newspapers  of  the  proper  coun- 
ty. At  snch  meeting  a  book  of  registration 
shall  be  open  In  which  shall  be  registered  the 
name  and  address  of  each  and  every  person 


to  whom  said  board  shall  Issue  a  certificate 
of  competency  under  this  act. 

"Sec.  4.  Each  applicant  for  examination 
for  the  certificate  herein  provided,  shall  pay 
a  fee  of  one  dollar,  and  the  amount  derived 
from  this  source  shall  be  held  by  said  boards 
respectively  and  applied  to  the  expense  and 
salaries  herein  provided,  and  such  as  may 
arise  under  the  provisions  of  this  act  The 
said  boards  shall  report  In  writing  quarterly 
to  the  court  appointing  them,  all  moneys  re- 
ceived and  disbursed  under  the  provisions 
of  this  act,  together  with  the  number  of  min- 
ers examined  under  this  act  and  the  number 
falling  to  pass  the  required  examination. 
All  moneys  over  and  above  the  amount  re- 
quired to  pay  the  salaries  of  the  members 
of  said  board  In  their  respective  counties, 
and  tbeir  necessary  actual  expenses  wbOe 
In  the  performance  of  their  duty  as  such 
board,  shall  be  paid  to  the  State  Treasurer 
on  the  second  Wednesday  of  each  and  every 
month,  and  the  same  shall  be  paid  out  by 
said  State  Treasurer  only  upon  warrants  is- 
sued by  the  county  Judge  of  the  county  for 
which  such  board  was  appointed.  Said  war- 
rants shall  show  on  their  face  that  they  are 
for  the  payment  of  the  salary  and  necessary 
actual  expenses  of  the  members  of  said  board 
in  such  county. 

"Sec.  5.  It  shall  be  the  duty  of  said  boards 
respectively  to  meet  on  the  first  Wednesday 
of  each  month  and  to  remain  In  session  for 
a  period  of  two  days,  and  no  longer,  and 
said  meeting  shall  be  public.  The  said  board 
shall  examine  under  oath  all  persons  resid- 
ing in  the  county  In  which  said  board  resides 
who  apply  for  certificates  as  provided  in 
this  act,  and  said  board  shall  grant  such  cer- 
tlfi.cates  of  competency  or  qualifications  to 
such  applicants  as  are  qualified,  which  cer- 
tificates shall  entitle  the  holders  thereof  to 
be  employed  as,  and  to  do  the  work  of  miners 
in  any  county  In  this  state,  without  other 
or  further  examination.  No  certificate  of 
competency  shall  issue  or  be  given  to  any 
person  under  this  act  unless  he  shall  pro- 
duce evidence  of  having  had  not  less  than 
two  years  of  practical  experience  as  a  miner 
or  with  a  miner,  and  in  no  case  shall  an  ap- 
plicant be  deemed  competent  unless  he  ap- 
pear In  person  before  the  said  board  and 
orally  answer  intelligently  and  correctly  at 
least  twelve  practical  questions  propounded 
to  him  by  the  board  pertaining  to  the  re- 
quirements and  qualifications  of  a  practical 
miner.  The  said  board  shall  keep  an  accu- 
rate record  of  the  proceedings  of  their  meet- 
ings and  in  said  record  shall  show  a  correct 
detailed  account  of  the  examination  of  each 
applicant  with  questions  asked  and  their  an- 
swers, and  at  each  of  these  meetings  the 
board  shall  ke^  said  record  open  for  public 
inspection.  Any  miner's  certificate  granted 
under  the  provisions  of  this  act  shall  not  be 
transferable  and  any  transfer  of  the  same 
shall  be  deemed  a  violation  of  this  act  Such 
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certlfl(!ates  shall  b«  fssTied  only  at  meetings 
of  said  boards,  and  said  certificates  shall 
not  be  legal  unless  then  and  there  signed 
hj  at  least  two  members  of  said  board,  and 
sealed  with  the  seal  of  the  board  issuing  the 
certificate. 

"Sec  6.  That  no  person  shall  hereafter  en- 
gage as  a  miner  tn  any  coal  mine  without 
havtng  obtained  such  certificate  as  aforesaid. 
And  no  person  shall  employ  any  person  as  a 
miner  who  does  not  hold  snch  certificate  as 
aforesaid,  and  no  mine  foreman  or  superin- 
tendent shall  permit  or  sulTer  any  x>er8on  to 
be  employed  under  him,  or  in  the  mines  un- 
der his  charge  and  supervision  as  a  miner 
except  as  herein  provided,  who  does  not  hold 
such  certificate.  Any  person  or  persons  who 
BluUl  violate  or  fail  to  comply  with  the  pro- 
visions of  this  act  shall  be-  guilty  of  a  mis- 
demeanor, and  on  conviction  thereof  shall 
be  sentenced  to  pay  a  fine  of  not  less  than 
$100  and  not  more  than  $500,  or  shall  under- 
go imprisonment  in  the  county  jaU  for  a 
term  of  not  less  than  thirty  days  and  not  to 
exceed  six  months,  or  both,  at  the  discretion 
of  the  court  ' 

"Sec.  7.  It  shall  be  the  duty  of  the  several 
miners'  examining  boards  to  investigate  all 
complaints  or  charges  of  non-compliance  or 
violation  of  the  provisions  of  this  act,  and 
to  prosecute  all  persons  so  offending;  and  it 
shall  be  the  duty  of  the  prosecuting  attor- 
ney of  the  county  wherein  the  complaints 
or  charges  are  made  to  Investigate  the  same 
and  prosecute  all  persons  so  offending,  and 
it  aiiall  at  all  times  be  the  duty  of  such  pros- 
ecuting attorney  to  prosecute  such  members 
of  the  miners'  examining  board  as  have  fail- 
ed to  perform  their  duty  under  the  provisions 
of  this  act  Upon  conviction  of  any  mem- 
ber of  the  miners'  examining  board  for  any 
violation  of  this  act  in  addition  to  the  pen- 
alties herein  provided,  his  ofllce  shall  be  de- 
clared vacant  and  he  shall  be  deemed  In- 
eligible to  act  as  a  member  of  the  said  ttoard. 

"Sec.  8.  For  the  purposes  of  this  act  the 
members  of  the  said  miners'  examining 
board  shall  have  the  power  to  administer 
oaths." 

Defrees,  Buckingham,  Ritter  &  Campbell 
(H.  S.  Whitley,  of  counsel),  for  plaintiff  in 
error.  W.  H.  Stead,  Atty.  (Jen.,  W.  0.  Kane, 
State's  Atty.,  and  June  a  Smith  (George  B. 
Gillespie  and  A.  M.  Fitzgerald,  Of  counsel), 
for  the  People. 

HAND,  X  (after  stating  the  facts  aa 
above).  It  is  contended  that  the  miners'  ex- 
amining board  statute  is  unconstitutional  by 
reason  of  the  fact  that  the  county  Judges  of 
the  state  cannot  be  constitutionally  invested 
wltb  the  power  to  appoint  the  members  of 
the  miners'  examining  t)oards  provided  for 
by  that  statute,  it  being  the  view  of  the 
plaintiff  tn  error  that  the  members  of  said 
boards  are  state  officers,  and  that  a  state 
otBcer  can  only  be  appointed  by  the  Gov- 


ernor. We  cannot  accede  to  the  view  of 
plaintiff  in  error.  The  members  of  such  min- 
ers' examining  boards  are  appointed  for  and 
perform  their  duties  in  the  counties  wherein 
they  are  appointed,  and  have  no  Jurisdiction 
to  act  outside  of  the  county  in  which  they 
are  appointed.  In  general  It  may  be  said 
that  a  state  officer  is  one  whose  duties  and 
powers  are  coextensive  with  the  state,  wUIe 
a  county  officer  is  one  whose  duties  and  pow- 
ers are  coextensive  with  the  county  (State  v. 
Bums,  S8  Fla.  367,  21  South.  290),  and  the 
fact  that  the  official  acts  of  an  officer  are  so 
far  extraterritorial  that  they  are  binding 
throughout  the  state  does  not  make  the  of- 
ficer who  performs  such  acts  necessarily  a 
state  officer. 

If,  however,  It  were  conceded  that  the 
members  of  the  miners'  examining  boards 
were  state  officers,  still  It  would  not  cer- 
tainly follow  that  the  members  of  such 
boards  must  be  appointed  by  the  Governor. 
'Section  10  of  article  6  of  the  Clonstitution, 
under  which  the  Governor  obtains  his  ap- 
pointing powers,  reads  as  follows:  "The 
Governor  shall  nominate,  and  by  and  with 
the  advice  and  consent  of  the  Senate  (a  ma- 
jority of  aU  the  senators  selected  concur- 
ring, by  yeas  and  nays),  appoint  all  officers 
whose  offices  are  established  by  this  Ck>n- 
stitutlon,  or  which  may  be  created  by  law, 
and  whose  appointment  or  election  is  not 
otherwise  provided  for;  and  no  such  of- 
ficer shall  be  appointed  or  elected  by  the 
General  Assembly."  It  was  clearly  the  in- 
tention of  the  framers  of  this  constitutional 
provision  that  the  appointing  power,  in  cases 
of  all  offices  established  by  the  Ck>n8titutlon' 
or  created  by  law,  should  be  vested  in  the 
Gov^nor,  unless  the  appointment  or  election 
to  such  offices  is  otherwise  provided  for  by 
the  Constitution  or  by  statutory  enactment 
The  language  found  in  said  section  of  the 
Constitution,  "and  whose  appointmrat  or 
election  is  not  otherwise  provided  for,"  is 
plain  and  unambiguous,  and  clearly  Indi- 
cates that  If  by  the  Constitution  an  office 
is  established  and  the  method  pointed  out 
in  the  Cionstitutlon  for  filling  such  office  is 
otherwise  than  by  appointment  by  the  Gov- 
ernor, the  portion  of  the  section  which  pro- 
vides that  "the  Governor  shall  nominate  and 
by  and  with  the  advice  and  consent  of  the 
senate"  shall  appoint  all  officers,  etc.,  would 
not  apply  as  to  such  constitutional  office; 
and  if  this  be  true,  it  is,  we  think,  equally 
true  that  if  an  office  be  created  by  the  Leg- 
islature and  a  method  otherwise  than  by 
nomination  and  appointment  by  the  Govern- 
or to  fill  such  an  office  is  provided  for  by 
law,  such  law  would  not  be  subject  to  con- 
stitutional objection  on  the  ground  tliat  the 
Legislature  Iiad  deprived  the  Governor  of 
a  part  of  his  appointing  power. 

The  question  then  arises,  Has  the  Legisla- 
ture the  right  to  vest  such  appointing  pow- 
er in  county  judges,  each  judge  making  the 
appointment  in  the  county  wherelajbebc^t^«2 
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la  to  be  appointed?  In  People  ▼.  Hoffman, 
116  m.  687,  6  N.  B.  596,  8  N.  B.  788,  56  Am. 
Rep.  793,  it  was  held  that  the  Legislature 
might  properly  invest  the  county  courts  of 
the  state  with  the  power  to  appoint  election 
commissioners  under  the  city  election  law, 
and  In  People  v.  Board  of  Supervisors,  223 
HI.  187,  79  N.  E.  123,  that  the  Legislature 
might  properly  Invest  county  boards  of  the 
state  with  power  to  appoint. election  Judges. 
If  the  power  can  be  properly  conferred  up- 
on the  courts  to  appoint  election  commission- 
ers and  upon  county  boards  to  appoint 
Judges  of  election,  we  can  see  no  reason  why 
the  Legislature  may  not  confer  the  power 
upon  the  county  Judges  of  the  state  to  ap- 
point miners'  examining  boards  for  their  re- 
spective counties.  The  power  of  the  Leg- 
islature to  authorize  county  and  circuit 
courts,  or  the  Judges  thereof,  to  appoint  vari- 
ous kinds  of  officers  not  belonging  to  the  Ju- 
dicial department  of  the  government  has 
been  recognized  in  the  following  cases:  Peo- 
ple V.  Morgan,  90  111.  558;  People  v.  Loef- 
fler,  175  111.  585,  51  N.  B.  785;  People  v. 
Raymond,  186  HI.  407,  67  N.  B.  1066 ;  Sher- 
man V.  People,  210  111.  552,  71  N,  B.  618; 
People  V.  Chetlain,  219  111.  248,  76  N.  B.  364. 
Our  conclusion  Is  that  the  statute  in  ques- 
tion is  not  unconstitutional  for  the  reason 
that  the  county  Judges  of  the  state  cannot 
be  Invested  with  the  power  to  appoint  the 
miners'  examining  boards. 

It  Is  next  contended  that  the  statute  is  im- 
constitutional  by  reason  of  the  fact  that  it 
discriminates  against  such  miners  as  were 
not  actually  employed  in  mining  in  this  state 
en  the  date  said  statute  became  effective, 
and  discriminates  in  favor  of  such  miners  as 
were  actually  employed  in  mining  In  this 
state  on  the  date  said  statute  became  ef- 
fective. The  statute  provides  that  no  per- 
son shall  receive  a  certificate  permitting  him 
to  work  in  a  coal  mine  in  this  state  unless 
he  shall  have  had  two  years'  practical  ex- 
perience as  a  miner  or  with  a  miner,  and 
provides  that  the  examination  required  by 
the  statute  shall  be  taken  by  a  miner  unless 
the  miner  has  .been  employed  two  years  In 
practical  mining,  and  was  actually  employed 
In  mining  In  this  state  at  the  time  the  stat- 
ute went  into  effect  The  question  therefore 
Is,  Has  the  Legislature  the  right  to  exempt 
a  miner  from  taking  the  examination  who 
was  actually  employed  in  mining  in  this 
state  on  the  date  the  statute  became  effec- 
tive, as  a  prerequisite  to  issuing  him  a  certif- 
icate, while  if  he  were  not  so  employed  on 
the  date  the  statute  went  into  effect,  to  re- 
quire him  to  take  an  examination?  In  oth- 
er words,  could  the  Legislature  make  an  ex- 
ception In  favor  of  the  miner  who  was  actu- 
ally employed  In  mining  coal  In  this  state 
on  the  day  the  statute  went  Into  effect  with- 
out making  the  statute  unconstitutional  on 
the  ground  that  It  was  dlscrlmlaatory  legis- 
lation? 

The  Legislature,  in  the  exercise  of  the  po- 


lice power  of  the  state,  maj  undoubtedly  pro- 
scribe regulations  for  securing  the  admission 
of  qualified  persons  to  all  callings  which  de- 
mand special  knowledge,  experience,  and 
skill,  and  in  no  calling  is  there  more  im- 
perious demand  for  experience,  knowledge, 
and  skill  than  there  Is  In  that  of  mining 
coal.  The  miner  works  beneath  the  surface 
of  the  earth  by  the  aid  of  artificial  light, 
and  is  surrounded,  whUe  at  work,  by  many 
dangers,  and  unless  great  precaution  la  ob- 
served to  protect  him  trom  the  negllgoioe  oC 
the  mine  operator  and  the  nnskillfulness  of 
his  fellow  miners,  a  disaster  may  take  place 
In  the  mine  and  without  a  moment's  warning 
the  mine  be  destroyed,  together  with  all  per- 
sons working  therein;  hence  there  has  been 
placed  upon  the  statute  books  of  this  state  and 
of  many  other  stfites,  within  a  comparative- 
ly few  years,  legislation,  the  object  of  which 
Is  to  protect  the  miners  from  the  negligent 
acts  of  the  mine  operator  and  mine  owner, 
and  obviously  the  object  of  the  statute  In 
question  was  to  go  a  step  further  and  protect 
the  skilled  workmen  In  coal  mines,  as  far  aa 
possible,  from  the  unskilUulness  of  unskilled 
labor  in  the  mine.  It  is  therefore  clear  this 
legislation  waa  provided  with  a  view  to 
make  safe,  so  far  as  possible,  the  mining  of 
coal,  and  concerns  the  preservation  of  the 
health  and  the  lives  of  all  that  class  of  men 
who  are  engaged  in  mining  coal  in  this  state, 
and  the  statute,  according  to  the  canons  of 
constitutional  construction,  should  be  sus- 
tained unless  It  Is  clearly  and  palpably  In 
violation  of  some  provision  of  the  Constitu- 
tion, state  or  national. 

As  we  view  the  provision  of  the  statute 
which  exempts  the  miner  from  an  examina- 
tion if  be  was  employed  In  mining  in  thla 
state  at  the  time  the  statute  went  Into  effect, 
as  a  prerequisite  to  issuing  him  a  certificate, 
it  does  not  confer  upon  such  miner  any  priv- 
ilege, right,  or  immunity,  and  does  not  dis- 
criminate in  his  favor  as  against  the  miner 
who  was  not  so  employed  at  the  time  the 
statute  became  effective.  The  most  that  can 
be  said  Is  that  the  statute  leaves  the  miner 
who  has  had  two  years'  experience  in  mining 
coal  and  was  employed  in  mining  coal  in 
this  state  at  the  time  the  statute  went  into 
effect,  in  the  precise  situation  that  he  waa 
In  before  the  statute  was  passed — that  la.  It 
permits  him  to  continue  his  employment  up- 
on his  satisfying  the  minora'  examlolng  board 
that  he  had  been  for  two  years  mgaged  in 
mining  coal,  and  was  engaged  in  mining  coal 
in  this  state  at  the  time  the  statute  went 
Into  effect  Neither  does  it  take  from  the 
miner  who  resides  in  this  state  or  resides  out 
of  this  state,  and  who  has  had  two  years' 
exi)erlence  in  mining,  any  privilege,  right,  or 
immunity,  but  leaves  such  miner  where  It 
found  him  when  the  statute  was  passed— 
that  la,  without  employment  In  a  coal  mine — 
and  If  he  desires  to  again  engage  in  mining, 
then  the  statute  provides  that  he  may  do  so 
by  passing  an  examination  and  otherwise 
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complying  with  the  statata  In  the  one  in- 
stance the  law  Is  Just  to  the  miner  who 
was  employed  when  the  law  went  into  effect, 
aa  It  permits  him  to  continue  his  employ- 
ment, while  It  does  not  In  any  way  work  an 
hnjastice  to  the  miner  who  has  for  yeaia,  or 
even  temporarily,  abandoned  the  mining  of 
ooal  and  again  desires  to  be  employed  in 
that  calling.  We  are  therefore  constrained 
to  hold  that  the  statute  does  not  dlscrlml-' 
nate  In  favor  ot  the  class  of  miners  who 
were  employed  as  miners  when  the  act  be- 
came effective  or  discriminate  against  the 
dass  of  miners  who  were  not  so  employed 
when  the  act  became  eflectlve. 

In  wmiams  t.  People,  121  ID.  84,  11  N. 
£.  881,  the  defoidant  was  prosecuted  for  a 
violation  of  an  act  regulating  the  practice 
of  medicine  In  the  state  of  lUinols.  The 
statute  nnder  wUch  he  was  prosecnted, 
among  other  things,  provided  "that  the  provi- 
sions of  this  act  shall  not  apply  to  those 
that  have  practiced  medicine  within  this 
state  for  ten  years,"  and  the  constitutional- 
ity of  the  statute  was  attacked  on  the  ground 
that  the  statute,  by  reason  of  that  provision, 
amotrnted  to  discriminatory  legislation  and 
was  void.  The  court  held  otherwise,  and  on 
page  88,  121  111,  11  N.  B.  881,  of  the  opinion 
said:  "This  proviso  does  not  confer  upon 
the  ten  years'  practitioners  any  special  priv- 
ilege. Immunity,  or  franchise. '  It  does  not 
confer  upon  them  anything.  It  leaves  them 
as  they  are."  The  case  of  Kettles  v.  People^ 
221  111.  221,  77  N.  B.  472,  is  also  in  point. 

It  is  farther  contended  that  the  statute  is 
discrtmlnatory  in  this:  That  the  qualifica- 
tions required  of  the  members  of  the  miners' 
ezamiaing  boards  exclude  from  such  boards 
all  iiersons  who  are  not  practical,  ezperi- 
auxd,  and  skillful  miners  of  at  least  five 
years'  contlnnoas  ezi>erlence,  and  who  are 
not,  at  the  time  of  their  appointment,  actu- 
ally engaged  in  mining  coal  in  the  county  for 
which  they  are  appointed.  The  ri^t  to  be 
appointed  or  dected  to  an  office  is  not  a  prop- 
erty right  which  is  conferred  upon  the  citizen 
by  the  Constitution,  but  it  is  a  privilege,  and 
when  an  office  Is  created  by  the  Legislature 
we  think  it  may  provide  the  quallflcationB 
which  shall  be  required  of  the  citizen  to  hold 
such  office,  and  the  fact  that  all  of  the  citi- 
zens of  the  state  do  not  possess  all  of  the 
qualifications  or  requirements  which  may  be 
necessary  to  hold  such  office  does  not  make 
the  statute  creating  such  office  and  fixing  the 
qualifications  of  the  persons  who  may  hold 
such  office  unconstitutional.  The  Legislature 
had  the  power  to  provide,  if  it  saw  fit,  that 
only  practical,  experienced,  and  skilled  miners 
of  at  least  five  years'  continuous  experienee, 
who  were  then  actually  engaged  in  mining 
coal  in  the  county  for  which  they  were  ap- 
pointed, should  be  qualified  to  act  as  mem- 
bers of  the  miners'  examining  boards,  and 
by  80  doing  no  inhabitant  of  the  state  was 
discriminated  against  The  courts  have  noth- 
ing to  do  with  the  wisdom  of  a  statute,  and 


cannot  declare  a  statute  nnoonstitntlonal  by 
reason  of  the  fact  that  it  may  be  impolitic  or 
unwise. 

The  farther  contention  is  made  that  the 
statute  provides  only  for  the  appointment  of 
miners'  examining  boards  in  counties  where 
coal  is  mined,  and  that  it  also  provides  only 
for  the  examination  of  miners  who  reside  in 
a  county  in  which  a  miners'  examining  board 
is  appointed,  the  result  of  which,  it  is  urged, 
is  to  exclude  from  examination  and  certifica- 
tion all  miners  who  re^de  outside  of  the 
state  of  Illinois,  or  who  reside  outside  of  a 
county  in  which  coal  is  mined  and  in  which  a 
miners'  examining  board  is  appointed.  This  ' 
contention  is  based  upon  tibe  language,  "that 
the  said  board  shall  examine  under  oath  all 
persons  residing  in  the  county  in  which  said 
board  resides  who  apply  for  certtficates."  A 
statute  must  have  a  reasonable  conBtmctlon. 
It  need  not,  however,  have  a  literal  construc- 
tion. This  statute  does  not  require  members 
of  the  board  to  be  appointed  in  the  county 
in  which  they  reside,  but  they  must  be  "actu- 
ally engage^  in  mining  coal  in  the  county  for 
wblcb  they  are  appointed."  It  is  apparent, 
therefore,  that  the  "residence"  of  the  board, 
referred  to  in  the  statute,  means  the  place 
for  which  the  members  of  the  board  may  be 
anmlnted,  that  is,  ha  a  comity  in  which  they 
are  actually  engaged  in  mining  coal.  It  ts 
usually  true  that  the  Legislature  will  be 
deemed  to  have  used  a  word  in  a  statute, 
where  it  Is  used  more  than  once,  in  the  same 
sense,  unless  the  context  shows  the  word  to 
have  been  used  in  the  statute  at  different 
times  in  a  different  sense,  and  it  is  a  rule 
of  statutory  construction  that  a  court  wUl  not' 
so  construe  a  statute  as  to  render  it  abortive 
or  annul  it,  if  such  construction  can  be 
avoided.  If  the  claose  found  in  the  statute^ 
"shall  examine  under  oath  all  persons  resid- 
ing in  the  county,"  is  used  in  the  same  sense 
that  the  word  "residence"  is  used  in  defining 
the  qualification  of  the  members  of  the  mlnr 
era'  examining  boards,  the  statute,  if  giren 
a  literal  construction,  would  read,  "shall  ex- 
amine under  oath  all  persons  who  are  actu- 
ally engaged  ia  mining  coal  in  the  comity 
where  a  miners^  btr  mining  board  has  been 
appointed."  If,  however,  the  entire  statute 
is  given  a  liberal  construction  and  with  a 
view  of  not  rendering  it  nnconstltational,  but 
with  a  view  of  rendering  it  valid,  it  should 
be  80  construed  as  to  authorize  the  miners' 
examining  board  of  any  county  in  the  state 
to  examine  all  miners  who  reside  in  a  county- 
where  no  miners'  examining  board  has  been 
appointed,  or  who  reside  outside  of  the  state 
and  desire  to  be  examined  with  the  view  of 
becoming  employed  in  coal  mining  in  this 
state  and  in  the  county  in  which  the  board' 
to  which  application  for  examination  was 
made  had  been  apiwinted  and  was  then  in 
session,  which  construction  would  make  the 
statute  constitutional.  In  People  v.  Harri- 
son, 191  III.  %7,  61  N.  R  99,  wUl  be  found 
a  full  discussion  of  the  rules  of  statutory 
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constrnction.  If  the  rules  of  statutory  con- 
struction aimounced  in  that  case  are  applied 
to  the  miners'  examining  board  statute,  then 
every  miner,  be  he  a  resident  or  nonresident 
of  the  state  or  of  the  county  where  he  makes 
his  application  for  examination,  who  has  bad 
two  years'  experience  in  mining  coal  and  de- 
sires to  en^ge  in  mining  tn  the  county  where 
he  applies  for  examination,  can  take  the  ex- 
amination and  be  granted  a  certificate  and 
engage  in  mining  coal  In  this  state.  We 
think  the  statute  should  be  so  construed,  and 
when  so  construed  it  is  not  subject  to  con- 
stitutional objection. 

It  is  also  urged  that  the  statute  is  uncon- 
stitutional by  reason  of  the  fact  that  It  pro- 
hibits any  person  from  entering  a  coal  mine 
In  this  state  unless  he  1^  selected,  appointed 
or  designated  by  some  duly  certificated  miner, 
and  it  Is  said  this  will  prohibit  all  persons 
in  the  state  except  those  favored  few  who 
may  be  selected  by  certificated  miners  from 
becoming  practical  coal  miners,  and  that  such 
arbitrary  discrimination  In  the  selection  of 
helpers  or  apprentices  renders  the  act  void. 
The  portion  of  the  statute  upon  which  this 
contention  is  based  is  found  in  section  1,  and 
reads  as  follows:  "That  any  such  certificated 
miner  may  have  one  uncertificated  person 
working  with  him  and  under  his  direction  for 
the  purpose  of  learning  said  business  of  mining 
and  becoming  qualified  to  obtain  a  certificate 
In  conformity  with  the  proTisions  of  this  act" 
We  think  the  plaintiff  in  error  misinterprets 
this  section  of  the  statute.  Clearly  the  class 
of  persons  referred  to  as  "uncertificated  per- 
sons" are  not  to  be  selected  and  appointed 
by  the  certificated  persons  with  whom  they 
are  to  work  and  under  whose  direction  they 
are  to  work,  but  such  uncertlflcated  persons 
must  necessarily  be  employed  by  the  persons 
who  own  and  operate  the  mine  and  who  are 
to  pay  them  for  their  work.  If  the  statute 
be  thus  construed  the  argument  of  the  plain- 
tiff in  error  upon  this  branch  of  the  case  Is 
without  force.  We  do  not  think  the  provi- 
sioB  of  the  statute  which  provides  for  the  em- 
ployment of  uncertificated  persons  In  coal 
mines  renders  the  statute  unconstitutional. 

It  Is  finally  contended  that  that  portion  of 
the  statute  which  provides  that  money  paid 
Into  the  state  treasury  by  the  miners'  exam- 
ining board  shall  be  paid  out  again  upon  war- 
rants issued  by  the  several  county  Judges 
of  the  state  is  invalid.  That  this  provision 
of  the  statute  is  unconstitutional  Is  conced- 
ed by  the  defendant  In  error,  and  It  is  too 
plain  for  argument  that  the  portion  of  the 
statute  which  authorizes  a  county  Judge  to 
draw  warrants  against  money  in  the  state 
treasury  must  be  held  to  be  unconstitutional. 
The  other  provisions  of  the  statute,  however, 
are  not  dependent  upon  this  provision,  and, 
eliminating  from  the  statute  the  portion  ad- 
mittedly unconstitutional,  the  remaining  part 
of  the  statute  is  valid  and  constitutional. 


finding  no  revwslble  error  in  this  record 
the  Judgment  of  the  county  court  will  be  af- 
firmed. 

Judgment  affirmed. 

(247  III.  G02> 

OABKIBR  V.  HOOPHR. 
(Supreme  Court  of  niinoia.    I>ec.  Zi,  1910.) 

1.  BVIDENCE    (I   461*)— CONTBACTS. 

A  purchaser,  suing  for  specific  performance 
of  a  contract  for  the  sale  of  real  estate,  may 
testify  that  the  vendor  was  to  pay  the  taxes  on 
the  land  for  a  designated  year,  to  show  that  his 
offer  to  pay  the  amount  called  for  in  the  con- 
tract, less  such  taxes,  was  made  in  accordance 
with  his  understanding  of  the  contract,  there 
being  an  apparent  ground  for  such  understand- 
ing. 

[Ed.  Note.— For  other  cases,  see  EJvidence, 
Dec.  Dig.  i  4ei.»] 

2.  Vendob  and  Pubchaskb   (|  196*)  — Cdr- 
ibaots — constbucnon. 

A  contract  for  sale  and  purchase  of  real 
estate,  executed  November  1,  1909,  to  be  per- 
formed within  60  days,  which  stipulated  that 
the  deed  was  to  be  sahject  to  taxes  and  tax 
deeds,  and  if  the  taxes  to  be  paid  by  the  vendor 
should  not  be  paid  at  the  time  of  closing  of 
contract  he  should  pay  on  or  before  May  Ist 
following,  required  the  vendor  to  pay  the  taxes 
of  1909. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  H  40S-412;  Dec.  Dig.  { 

Appeal  from  Superior  Court,  Cook  County ; 
Arthur  H.  Qietlaln,  Judge. 

Suit  by  JoeeiBh  O.  Carrier  against  James 
H.  Hooper.  From  a  decree  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

A.  D.  Gash,  for  appellant  Horton,  Wick- 
ett.  Miller  &  M^er,  for  appellee. 

GARTWRIOHT,  J.  The  appellee,  Joseph 
O.  Carrier,  filed  his  bill  In  equity  In  the  su- 
perior court  of  Cook  county  against  Ihe  ap- 
pellant, James  H.  Hooper,  asking  the  court 
to  compel  the  specific  performance  by  Hooper 
of  a  contract  for  the  execution  of  a  Qultdalm 
or  special  warranty  deed  to  Carrier  of  two 
lots  In  Austin  Heights,  in  said  county.  Hoop- 
er by  bis  answer  denied  that  Carrier  bad 
offered  to  perform  the  contract  on  his  part  by 
tendering  the  full  amount  due  thereon  with- 
in the  time  limited  thereby.  The  issues  were 
referred  to  a  master  in  chancery,  who  re-- 
ported  that  the  contract  was  made;  that 
there  was  an  honest  difference  of  opinion  be- 
tweoi  the  parties  on  the  construction  of  the 
terms  of  the  contract  as  to  who  should  bear 
the  burden  of  certain  taxes;  that  an  offer 
was  made  by  Carrier,  under  the  advice  of 
counsel,  of  the  amount  which  he  claimed  was 
due;  and  that  there  was  a  sufficient  effort 
made  to  comply  with  the  terms  of  the  con- 
tract and  a  sufficient  offer  by  Carrier;  and 
he  recommended  a  decree  that  Hooper  spe- 
cifically perform  the  contract  upon  payment 
to  him  of  $1,975.  The  chancellor  reviewed 
the  report  of  the  master  on  exceptions  there- 
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to,  orerrnled  the  ezcepttons,  and  entered  e 
decree  In  accordance  with  the  report,  reqnlr- 
Ing  Hooi)er  to  deliver  a  proper  deed  of  the 
premises,  and  ordering  Carrier,  on  the  tender 
of  such  deed,  to  pay  Hooper  $1,975,  with  In- 
terest at  5  per  cent  from  January  1,  1910, 
and  to  pay  Hooper's  costs.  This  appeal  was 
prosecuted  from  the  decree. 

"Hie  facts  of  the  casa  are  peculiar,  and  the 
relations  of  the  parties  and  the  purpose  of 
the  contract  are  somewhat  unusuaL  On 
December  27,  1892,  Carrier,  who  was  the 
owner  of  two  vacant  lots,  entered  into  a 
contract  with  F.  M.  Chandler  for  the  erec- 
tion thereon  of  a  residence  and  bam.  Chan- 
dler purchased  from  the  Carey-Lombard 
Lumber  Company  materials  therefor,  but  did 
not  complete  his  contract,  nor  pay  the  lum- 
ber company,  and  the  company  filed  a  peti- 
tion for  mechanic's  ll«i  In  May,  1893.  The 
petition  for  mechanic's  lien  was  pending  in 
the  mperior  court  until  September  19,  1899, 
when  it  was  heard  and  dismissed  for  want 
of  equity.  The  lumber  company  appealed  to 
the  A]H)eIlate  Court  for  the  First  District, 
and  there  was  no  appearance  for  Carrier  in 
that  court  The  Appellate  Court  reversed 
the  decree  on  January  4,  1901,  and  remand- 
ed the  cause  to  the  superior  court  The  case 
was  redocketed  that  month  in  the  superior 
court  and  was  reached  for  hearing  on  March 
1,  1902,  when  there  was  no  appearance  for 
Carrier,  and  a  decree  was  entered  for  $659.- 
25,  and  the  lots  were  ordered  sold  in  default 
of  payment.  They  were  sold  to  C.  Demlck, 
and  a  certificate  of  sale  was  delivered  to  him, 
which  was  afterward  assigned  to  Hooper,  the 
solicitor  for  the  lumber  company.  Whea.  the 
period  of  redemption  expired.  Hooper  ob- 
tained a  deed  of  the  premises ;  but  he  made 
no  move  to  obtain  possession,  and  rested 
quietly,  with  no  notice  to  Carrier,  so  far  as 
appears,  until  more  than  five  years  had 
elapsed  after  the  decree.  The  time  in  which 
Carrier  might  have  obtained  a  review  of  the 
decree  by  the  writ  of  error  having  expired. 
Hooper  brought  an  ejectment  suit  to  obtain 
possession  of  the  premises.  A  plea  of  the 
general  issue  was  filed,  but  when  the  case 
was  reached  for  trial  there  was  no  appear- 
ance for  Carrier,  and  he  had  no  knowledge 
when  the  case  was  to  be  tried.  Judgment 
was  entered,  and  a  writ  of  possession  was  is- 
sued on  September  27, 1909,  under  which  Car- 
rier was  evicted  from  the  premises. 

Carrier  filed  a  bill  to  set  aside  the  title  ac- 
quired by  Hooper,  and  on  November  1,  1909, 
the  contract  which  is  the  basis  of  this  suit 
was  entered  Into  between  the  parties.  The 
contract  consisted  of  two  documents — one  a 
lease  to  Carrier  at  $40  per  month,  and  the 
other  a  contract  by  which  Hooper  was  to 
give  a  quitclaim  or  special  warranty  deed 
upon  payment  of  $2,000  within  60  dajrs,  and 
the  rent  was  to  be  deducted  from  the  pur- 
chase price.  Carrier  was  to  furnish  his  own 
abstract  of  title,  and  the  deed  was  to  be  sub- 
ject to  all  taxes  and  assessments  levied  aft- 


er the  year  1901,  and  also  to  four  tax  deeds, 
and  if  the  taxes  to  be  paid  by  Hoox)er  could 
not  be  paid  at  the  tlmie  the  contract  was  to 
be  closed,  he  agreed  to  pay  them  on  or  before 
May  Ist  next  ensuing.  Carrier  paid  $25  and 
re-entered  the  premises.  The  contract  was 
quite  evidently  made  as  a  compromise  and 
settlement  of  the  controversy  between  the 
parties.  Hooper  was  to  give  a  quitclaim  or 
special  warranty  deed,  subject  to  four  tax 
deeds  on  the  property  and  all  taxes  after 
1901,  covering  a  period  when  he  claimed  to 
own  the  property.  The  contract  was  made 
to  get  rid  of  the  claim  which  he  had  es- 
tablished against  the  property.  It  was  nec- 
essary for  Carrier  to  clear  up  the  title  to  get 
the  quitclaim  deed  which  would  release  the 
property  from  the  claim  of  Hooper,  and  he 
made  an  arrangement  with  a  bank  to  obtain 
the  money  to  pay  Hooper.  The  bank  found 
objections  to  the  title,  and  Carrier  procured 
releases,  and  removed  many  objections,  and 
paid  out  considerable  money  In  doing  bo. 
Before  the  expiration  of  the  time  limited  by 
the  contract  he  offered  to  pay  Hooper  $1,- 
923,  claiming  that  Hooper  was  to  pay  the 
taxes  of  1909,  which  Hooper  disputed,  and  It 
was  because  of  this  claim  that  it  is  insisted 
Carrier  did  not  offer  to  perform.  • ; 

Counsel  for  Hooper  contends  that  the  mas- 
ter in  chancery  erred  in  permitting  Oarrio: 
tp  testify  that  his  understanding  was  that 
Hooper  was  to  pay  the  taxes  of  the  year 
1909,  and  that  If  this  evidence  is  disregarded 
there  is  nothing  upon  which  the  court  can 
find  that  there  was  a  sufficient  offer  within 
the  life  of  the  contract  The  evidence  was 
competent  for  the  purpose  of  showing  the 
offer  of  Carrier  to  perform  the  contract  as 
he  understood  It  and  there  was  apparent 
ground  for  such  understanding.  It  is  true 
that  the  written  contract  controlled;  but  it 
contained  a  provision  relating  to  some  tax- 
es to  be  paid  by  Hooper  which  It  was  contem- 
plated could  not  be  paid  at  the  time  when 
the  contract  would  be  dosed,  but  which  he 
was  to  pay  by  the  following  May.  That  |)ro- 
vlslon  referred  to  taxes  which  would  not  be 
payable  In  the  00  days  between  November  1 
and  December  31,  1909,  and  could  refer  ta 
nothing  hut  the  texes  of  1909.  The  contract 
could  be  fairly  interpreted  as  requiring 
Hooper  to  pay  the  taxes  of  1909,  since  there 
were  no  other  taxes  which  could  have  been 
referred  to.  Even  If  that  provision  could  be 
regarded  as  ambiguous.  Carrier  had  a  right 
to  his  conclusion  as  to  its  meaning. 

It  Is  further  contended  that  Carrier  did 
not  la  'act  make  a  sufficient  offer  to  per- 
form within  the  life  of  the  contract ;  but  we 
are  of  the  opinion  that  the  meister  was  right 
in  his  conclusion  on  that  subject  The  sub- 
stantial objections  to  the  title  pointed  out  by 
the  bank  were  removed,  and  there  is  no  good 
reason  shown  in  the  record  for  saying  that 
Carrier  could  not  obtain  the  requisite  amount 
of  money  to  pay  Hooper  whenever  Hooper 
should  make  his  deed.    There  was  so  equity 


396 


03  NOBTHISASTEBN  BBPOBTEB. 


OIL 


Id  Hoopec'a  daim.  and  to  deny  the  relief  ask* 
ed  for  by  the  blU  would  te  to  glre  Hooper 
the  benefit  of  the  eflTorts  and  expenditures  of 
Carrier  In  clearing  up  the  titles  to  whlcb  be 
bad  no  Just  claim. 

The  decree  is  afBrmed. 

Decree  affirmed. 

(MS  III.  3S)  .< 

PEX>PM)  ex  rel.  BAIRD,  County  Collector,  t. 

CAIRO.  V.  &  O.  RY.  CO. 

(Supreme  Court  of  Illinois.    Dec.  21,  1910.) 

1.  HiGHWATfl  (I  127*)— Taxation  —  Cebtifi- 

CATB  OF  COlOnSSIONEBS   OF   HlOHWATS. 

Under  Hard's  Bev.  8t  1909,  c.  121,  i  16, 
(eoulring  the  commissioneTs  of  highways  to 
make  a  certificate  of  the  tax  rate  for  road  and 
bridge  purposes  and  deliver  the  same  to  the 
clerk,  wno  must  certify  the  levy  to  the  county 
clerk,  who  must  extend  the  same  on  the  col- 
lectors book  of  the  town,  a  county  cleik  has  no 
authority  to  extend  a  road  and  bridge  tax,  un- 
less the  tax  levy  of  the  commissioners  is  certi- 
fied to  him  by  the  town  clerk. 

[BU.  Note.— For  other  cases,  see  Highways, 
Cent  Dif.  i  884;   Dec.  Dig.  (  127.*] 

2,  HiaHWATs  ({  127*)— Taxation  —  CEBTun- 

OATE   or  COUKISSIONKBS  OF  HlQHWAYS. 

Under  Revenue  Act  (Hnrd's  Rev.  St.  1909, 
c.  120)  I  191,  providing  that  no  error  or  infor- 
mality in  the  proceedings  s>i  any  of  the  officers 
connected  with  the  assessment,  etc.,  of  taxes, 
not  afTectina  the  substantial  justice  of  the  tax, 
shall  invalioate  It,  any  mere  error  or  omission 
of  a  town  clerk  m  certifying  a  tax  levy  for 
roads  and  bridges  to  the  county  clerk  may  be 
corrected  by  amendment;  but  where  there  is  no 
certificate  of  the  town  clerk,  or  copy  of  the 
certificate  of  the  commissioners  of  highways 
fixing  the  tax  for  roads  and  bridges,  filed  with 
the  county  cleA,  there  is  an  entire  omission  of 
a  neceesary  step  to  the  validity  of  a  tax,  and 
the  defect  cannot  be  supplied. 

[Bid.   Note.— E\>r  other  cases,  eee  Highways, 
Cent  Dig.  I  384 ;    Dec.  DigTi  127.*] 

8.  HlOHWATS  ({  127*)— Taxes  —  Obbtifioaxe 

OF  COUMIBSIONEBS   OF  HlOHWATS. 

The  clerk  of  a  town  made  a  copy  of  the 
body  of  a  certificate  of  the  commissioners  of 
highways  fixing  the  tax  rate,  and  the  commis- 
sioners and  town  auditors  signed  the  same,  and 
the  cleric  transmitted  it  to  the  county  cleric 
The  paper  had  no  file  mark.  Beld,  that  tb< 
paper  was  not  a  certificate  of  the  town  clerk, 
and  the  defect  therein  could  not  he  avoided  by 
amendment  under  Revenue  Act  (Hurd's  Rev. 
St  1909.  c.  120)  S  191,  providing  that  infor- 
malities in  the  proceedings  of  the  officers  con- 
nected with  the  assessment  levying,  or  collec- 
tion of  taxes  shall  not  invalidate  the  tax. 

[EJd.   Note.— Por  other  cases,  see   Highways, 
Cent  Dig.  |  384;   Dec.  Dig.  t  127.*] 

4.  HlOHWATS  (I  127*)— Void  Tax— Patuent 

—Reduction. 

Where  a  city  tax  was  void,  and  could  not 
be  properly  included  in  the  town  tax  of  a  town- 
ship, toe  net  that  a  taxpayer  elected  to  pav  the 
void  city  tax  did  not  sive  it  the  right  to  insist 
that  the  void  tax  should  be  Included  in  the  ag- 
gregate taxes  to  be  reduced  under  the  Juul  law ; 
the  taxes  remaining  after  excluding  the  city  tax 
being  less  than  8  per  cent  of  the  taxable  prop- 
erty. 

TEi.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  I  127.*] 

Appeal  from  Coles  County  Conrt;   T.  N. 
Cofer,  Judge. 


Action  1>y  the  People,  on  the  relation  of 
N.  U.  Balrd,  County  Collector  of  Coles  Coun- 
ty, against  the  Cairo,  Vlncennes  &  Chicago 
Railway  Company,  for  Judgment  for  taxes. 
From  a  Judgment  granting  Insufficient  re- 
lief, relator  appeals,  and  defendant  assigns 
cross-error.    Affirmed. 

Robert  Hammond,  State's  Atty.,  and  James 
W.  &  Bdward  a  Craig,  for  appellant  A.  a 
Anderson,  for  town  of  Charleston.  H.  A. 
Neal  Oj.  3.  Haokney,  of  coonsd),  tor  appel- 
lee. 

OABITWBIGHT,  J.  The  county  court  of 
Coles  county  stistalned  the  objection  of  the 
appellee,  the  Cairo,  Vlncennes  ft  Chicago 
Railway  Company,  to  the  application  of  the 
appellant,  the  county  collector  of  said  coon- 
ty,  for  Judgment  for  the  road  and  bridge  tax 
for  the  town  of  Bfattoon,  and  orerruled  the 
objection  of  the  railway  company  to  the  town 
tax  of  the  township  of  Charleston.  Judgment 
was  entered  accordingly,  from  which  the  col- 
lector appealed,  and  assigns  for  error  the 
adverse  ruling  concerning  the  road  and  bridge 
tax;  and  the  railway  company  questions  the 
ruling  against  it  as  to  the  town  tax  by  means 
of  a  cross-error. 

At  the  semiannual  meeting  of  the  commis- 
sioners of  highways  of  the  town  of  Mattoon, 
held  on  Sepemb«:  7,  .1909,  the  commissioners 
made  a  certificate  of  the  rate  of  80  cents  on 
each  $100  of  taxable  property  as  finally 
agreed  upon  to  be  levied  for  road  and  bridge 
purposes  and  for  the  payment  of  outstanding 
orders.  The  certificate  was  signed  by  the  com- 
missioners, and  was  in  all  respects'in  accord- 
ance with  the  law.  There  was  no  additional 
leyy  required  to  be  certified  to  the  board 
of  town  auditors;  but  the  members  of  that 
board  approved  the  certificate  and  indorsed 
their  names  upon  it.  The  certificate  was  filed 
in  the  office  of  the  town  clerk  on  the  same  day, 
and  he  then  made  a  copy  of  the  body  of 
it  down  to  the  names  of  the  commissioners 
and  auditors,  and  this  was  signed  by  the  com- 
missioners and  auditors  in  the  same  manner 
as  the  certificate  filed  In  the  clerk's  office. 
The  town  clerk  transmitted  this  last  paper 
to  the  county  clerk,  who  extended  the  tax  by 
virtue  of  it  On  the  hearing  the  collector 
sought  to  obviate  the  objection  that  the  clerk 
did  not  certify  the  levy  to  the  county  clerk 
as  required  by  the  statute  by  asking  leave 
to  amend  the  paper  by  annexing  a  certificate 
that  it  was  a  true  copy  of  the  certificate  made 
by  the  commissioners  of  highways  on  file  in 
the  office  of  the  town  clerk.  The  court  sus- 
tained an  objection  to  the  proposed  amend- 
ment, and,  there  being  no  basis  for  extending 
the  tax,  the  objection  of  the  railway  company 
was  sustained. 

The  statute  requires  the  commissioners  to 
make  a  certificate  of  the  rate  per  cent,  agreed 
upon  by  them  to  be  levied  on  the  property 
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of  tbe  town  for  road  and  bridge  pnrposes  and 
for  the  payment  of  any  outstanding  orders 
drawn  by  them  on  their  treasnrer,  and  this 
certlflcflte  is  to  be  delivered  by  them  to  the 
town  clerk,  to  be  kept  by  lilm  on  file  (or  the 
Inspection  of  the  inhabitants  of  the  town. 
The  town  derk  is  then  required  to  certify  the 
levy  to  the  county  clerk,  to  be  by  him  extend- 
ed upon  the  collector's  book  of  the  town,  and 
the  certlflcaite  of  the  town  clerk  is  the  au- 
thority, .and  the  only  authority,  recognized 
by  tbe  statute  (Hurd's  Rev.  St.  1009,  c.  121, 
I  16)  for  the  extension  of  the  tax  by  the 
connty  derk.  It  has  been  repeatedly  de- 
cided that  any  attempt  of  the  county  clerk 
to  extend  the  tax  without  such  a  certlflcate 
i«  lll^al.  It  was  decided  under  a  like  stat- 
ute with  respect  to  town  taxes  in  Peoria, 
Decatur  &  EvanBTille  Railway  Co.  v.  People 
ex  rel.,  141  lU.  483,  31  N.  B.  113.  and  In- 
diana, Decatur  &  Western  Railway  Co.  v. 
People  ex  reL,  201  111.  851^  06  K  E.  283.  Tbe 
same  doctrine  was  declared  with  referoice 
to  the  statute  requiring  the  filing  of  a  cerU- 
fled  copy  of  a  tax  levy  ordinance  as  a  basis 
for  a  Tillage  tax  in  the  case  of  Village  of 
Rnas^Tllle  v.  Furdy,  206  IlL  142,  68  N.  B. 
106B,  and  was  adhered  to  in  People  ex  rel. 
y.  Kankakee  &  Southwestern  Railroad  Co., 
218  IlL  588,  75  N.  B.  1063.  It  was  held  in 
those  cases  that,  in  the  absence  of  a  certi- 
fied copy  of  the  ordinance,  tbe  county  clerk 
was  without  authority  to  extend  tbp  tax, 
and  that  the  certificate  was  Jurisdictional. 
The  rule  was  applied  to  tills  statute  in  the 
case  of  Cincinnati,  Indianapolis  &  Western 
Railway  Co.  t.  People  ex  rel.,  213  111.  197, 
72  N.  B.  774,  where  It  was  held  that  the  filing 
by  the  town  clerk  of  the  original  certificate 
of  levy  made  by  the  highway  commissioners, 
instead  of  the  certified  copy  required  by  the 
statute,  invalidated  the  tax.  The  law  is  set- 
tled that  a  county  clerk  has  no  authority  to 
act  at  all  unless  the  tax  levy  is  certified  to 
Urn  by  the  town  clerk. 

The  revenue  act  (Hurd's  Rev.  St  1909,  c. 
120),  however,  provides  (section  191)  that  no 
OTor  or  informality  in  tlie  proceedings  of  any 
of  tbe  ofScers  connected  with  the  assessment, 
levying,  or  collecting  of  taxes,  not  affecting 
the  substantial  Justice  of  the  tax  itself,  shall 
invalidate  or  In  any  manner  affect  the  tax, 
and  any  irregularity,  informality,  omission, 
or  defective  act  of  any  officer  may,  in  the 
discretion  of  the  court,  be  corrected,  supplied, 
and  made  to  conform  to  the  law.  By  virtue 
of  that  provision  any  mere  error.  Irregularity, 
informality,  or  omission  of  a  town  clerk  in 
certifying  the  tax  levy  to  the  county  clerk 
may  be  corrected  by  amendment  or  supplied, 
and  tf  anything  is  received  by  the  county 
derk  from  the  town  clerk  which  appears  to 
be  a  copy  of  the  certificate  of  the  commission- 
ers, or  which  he  is  Justified  in  accepting  as 
such,  any  omission,  defect,  Irregularity,  or 
Informality  in  the  act  of  the  town  clerk  may 
be  corrected,  to  the  discretion  of  the  court, 
for  tbe  porpoM  ot  sustaining  the  tax.     If, 


however,  there  is  nothing  filed  with  the  coun- 
ty derk  which  appears  to  be  a  certificate  of 
the  town  derk,  or  to  be  a  copy  of  the  certlfl- 
cate of  the  commissioners  of  highways,  there 
Is  an  absolute  want  of  authority  to  extend  the 
tax,  since  there  is  an  entire  omission  of  one 
of  the  necessary  steps  to  the  validity  of  a 
tax.  Such  a  failure  to  comply  with  the  stat- 
ute is  not  a  mere  error,  informality,  or  omis- 
sion required  to  make  the  certlflcate  of  the 
town  clerk  complete  and  perfect.  If  a  paper 
is  filed  with  the  county  derk  which  appears 
on  Ite  face  to  be  a  copy,  it  may  be  amended 
on  the  hearing  by  adding  a  complete  and 
proper  certlflcate.  Toledo,  St  Louis  &  West- 
em  Railroad  Co.  v.  People  ex  reL,  226  III. 
425,  80  N.  E.  283;  People  ex  rel.  v.  Kanka- 
kee &  Southwestern  Railroad  Co.,  237  III. 
362,  86  N.  B.  74Z 

The  application  of  the  statute  providing 
for  the  correction  of  errors  and  omissions  Is 
Illustrated  by  the  latter  case,  where  the  cer- 
tlflcate of  the  commissioners,  with  the  writ- 
ten consent  of  the  auditors  and  assessor,  was 
made  in  duplicate,  and  one  was  deposited  in 
the  office  of  the  town  derk,  and  the  other 
was  annexed  to  other  papers,  and  all  deliv- 
ered as  one  document  to  the  county  derk, 
with  a  certificate  which  was  not  complete, 
because  it  related  only  to  a  part  of  the  pa- 
pers. One  of  the  papers  attached  to  the  cer- 
tificate was  a  copy  of  a  vote  at  the'  town 
meeting  attempting  to  levy  the  additional 
road  and  bridge  tax.  That  was  necessarily 
a  copy  of  the  town  record,  and  the  papers  did 
not  bear  any  file  mark,  so  that  there  was 
dearly  an  attempt  of  the  town  derk  to  com- 
ply with  the  law,  and  his  omission  coold  be 
supplied  by  an  amendment  In  tUa  case  the 
paper  filed  with  the  connty  clerk  did  not 
aPTpetLT  to  be  a  copy,  but  showed  the  different 
handwriting  of  the  various  persons  who  sign- 
ed it,  and  had  the  appearance  of  being  an 
original  certificate  required  to  l>e  kept  In 
the  town  derk's  office.  It  did  not  bear  any 
file  mark,  and  that  is  the  only  thing  insisted 
upon  as  evidence  that  it  appeared  to  be  a 
copy  and  not  the  original.  The  want  of  a 
file  mark,  standing  alone,  would  raise  no  in- 
ference, except  that  the  town  clerk  had  sent 
the  paper  to  the  county  derk,  tostead  of 
filing  it  in  his  office.  As  the  paper  did  not 
appear  to  be  a  copy,  and  could  not  have  been 
so  regarded  by  the  connty  clerk,  there  was 
nothing  whldi  oonld  be  amended.  Cincinnati, 
Indianapolis  &  Western  Railroad  Co.  v.  Peo- 
ple ex  reL,  supra;  Village  of  Russellville  v. 
Purdy,  supra.  The  court  did  not  err  in  sus- 
taining the  objection  to  the  road  and  bridge 
tax. 

The  court  overruled  tbe  objection  of  the 
railroad  company  to  the  town  tax  of  the 
township  of  Charleston.  The  objection  was 
tliat  the  total  taxes  subject  to  reduction  un- 
der the  Juul  law  exceeded  3  per  cent,  indud- 
ing  the  dty  tax  of  the  dty  of  Charleston, 
and  that  reduction  was  not  made  as  required 
by  that  law.  It  was  agreed  hy  the  parties  ^ 
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that  the  aggregate  tax  rates,  including  the 
clt7  tax,  amounted  to  4.15  per  cent.,  but  that 
the  city  tax  was  illegal  and  TOld  for  want  of 
a  certified  copy  of  the  tax  levy  ordinance 
as  a  basis  for  the  tax.  If  the  city  tax  was 
exduded,  the  remaining  taxes  were  less  than 
8  per  cent,  of  the  taxable  property.  As  that 
tax  was  void,  and  the  clerk  was  without 
authority  to  include  it,  there  was  no  violation 
of  the  statute,  and  the  fact  that  the  railroad 
company  elected  to  pay  the  void  city  tax  did 
not  alter  the  situation.  It  had  no  right  to 
insist  that  a  void  tax  should  be  included  in 
the  aggregate  taxes  to  be  reduced. 

The  Judgment  is  affirmed. 

Judgment  affirmed. 


(247  111.  876) 

THRRB  HAUTB  &  P.  R.  CO.  t.  BOBBINS 

et  aL 

(Supreme  Conrt  of  Illinois.    Dec.  21,  IdlO.) 

1.  GOBFOBATIONB  <|  29*)— ATTACKING  VAUD- 
ITY  OF  InCOBFOBATION  —  COU.ATEBAI.  AT- 
TACK. 

Where  a  railroad  corporation,  duly  author- 
ized to  condemn  property  for  railroad  purposes, 
ba«  not  within  the  time  required  by  its  charter 
either  built  a  track  or  acquired  a  right  of  way 
over  a  part  of  its  chartered  line,  but  operates 
its  trains  over  that  part  of  its  line  on  the  tracks 
of  ,a  connecting  railroad  with  which  it  has  an 
agreement  and  brings  proceedings  to  condemn 

firoperty  situated  on  that  part  of  its  operated 
ine,  the  owner  cannot  raise  the  question  of  the 
-company's  de  jure  existence,  it  being  sufficient 
that  the  organization  of  the  company  was  au- 
thorized by  statute,  and  that  it  was  a  corpora- 
tion de  facto. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  Si  77-79;  •  Dec.  Dig.  |  29.*] 

2.  CoKPOBATioire  (f  29*)— Cbbation  ako  Bx- 

ISTINCB— GOBPORATION    De   JDBE— HOW   Db- 
TEBKINBD. 

The  existence  of  a  corporation  as  a  corpo- 
ration de  jnre  can  only  be  determined  by  a  di- 
rect proceeding  on  a  writ  of  quo  warranto. 

[Eld.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig. .{{  77-79;  Dec.  Dig.  $  29.*] 

3.  Railboads  (J  80*)—Opebation— Right  of 
Wat— Statutes— Leased  Line. 

Under  the  express  provisions  of  Hnid's 
Rev.  St.  1909,  c.  114,  g§  44,  45,  a  railroad  may 
be  operated  within  its  charter  without  owning 
ail  of  its  right  of  way,  as  where  a  part  of  its 
line  is  operated  under  an  agreement  with  other 
railroad  companies. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §S  204-208;   Dec.  Dig.  |  80.  *J 

4.  C0KP0BATI0N6  (8  387*)  —  Aqbeekent  Be- 
tween    COBFOBATIONS — IlXEOAI.     COUBIZfA- 

TioN- How  Detebuined.     . 

In  condemnation  proceedings  by  a  railroad 
company  to  acquire  land  for  a  freight  depot,  it 
was  shown  that  the  railroad  was  operated  un- 
der a  contract  with  a  connecting  railroad  which 
?irovided  tliat  it  should  not  take  passengers  or 
reight  from  the  place  at  which  it  sought  to  en- 
large its  freight  depot.  Held,  that  the  owner 
could  not  raise  any  question  as  to  illegal  com- 
bination entered  into  by  it,  and,  as  the  com- 
pany retained  its  franchise,  the  question  of 
whether  or  not  it  was  properly  exercising  such 
franchise  was  one  between  it  and  the  state,  and 
any  question  of  illegal  combination  or  arrange- 
ment entered  into  by  it  that  might  affect  the 


franchise  could  only  >>e  raised  by  the  state  in 
a  proceeding  instituted  for  that  purpose. 

[Ed:  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  |g  1548-1553;  Dec.  Dig.  i  387.*] 

5.  Eminent  Douair  (f  66*)— Natubb— Pob- 
uto  Use— Question  tob  Coubt. 

Where  private  property  is  proposed  to  be 
taken  and  approinriated  to  a  public  use,  the 
qtiestion  whether  such  me  is  a  public  use  is  a 
question  for  the  court. 

[Ed.  Note. — For  other  cases,  see  Ebiinent  Do- 
main, Cent  Dig.  §1  165-167;  Dec.  Dig.  i  66.*] 

6.  Eminent  Domain  (I  66*)  —  ExeScise  of 
Delegated  Poweb— Necessity  fob  Appbo- 
fbiation. 

Where  the  use  for  which  property  is  songht 
to  be  acquired  by  condemnation  proceedings  is 
a  public  use,  the  courts  cannot  inquire  into  the 
necessitv  or  expediency  of  the  exercise  of  the 
right  of  eminent  domain  except  to  prevent  a 
clear  abuse  in  the  exercise  of  such  rigat. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  if  165-167;  Dec.  Dig.  i  66.*] 

7.  EIminent  Domain  (J  196*)— Necessitt  fob 
^ppbopkiation- Evidence. 

Ehridence,  in  a  proceeding  by  a  railroad  to 
condemn  land  for  use  in  enlarging  its  freight 
depot,  held  to  show  no  such  abuse  of  discretion 
as  to  justify  interference  by  the  court. 

[Ed.  Note.— For  other  cases,  see  EIminent  Do- 
main, Cent  Dig.  if  529-534 ;   Dec.  Dig.  i  196.*} 

8.  Eminent  Domain  ({  10*)— Dbleoation  to 
Railboad  Company— Aobekmbnt  as  to  Op- 
ebation— Chabteb  Fowebs. 

Where  a  railroad  has  a  delegated  power 
under  its  charter  to  condemn  property  for  rail- 
road purposes,  and  has  not  acquired  a  right  of 
way  over  a  part  of  its  line  as  chartered,  bat 
operates  over  tiiat  part  of  its  line  by  an  agree- 
ment IMth  a  connecting  railroad,  it  retains  its 
power  under  its  dbarter  to  condemn  for  its  own 
railroad  purposes  land  situated  on  tliat  part  of 
its  line. 

[£M.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  if  35-^8;  Dec.  Dig.  i  10.*] 

Appeal  from  Macon  County  Conrt;  O.  W. 
Smith,  Judge. 

Petition  by  the  Terro  Hante  &  Peoria  Rail- 
road Company  against  H.  F.  Robblns  and 
others  for  the  condemnation  of  property  for 
railroad  purposes.  Petition  dismissed,  and 
petitioner  ai^eals.    Reversed  and  remanded. 

Outten,  Koby,  Bwlng  &  McCullongh,  for 
appellant  Hugh  Crea,  Hugh  W.  Housnm, 
and  Whitley  &  Fitzgerald,  for  appellees. 

CARTER,  J.  This  was  a  petition  brought 
in  the  county  court  of  Macon  county  by  the 
Terre  Haute  tt  Peoria  Railroad  Company, 
appellant,  to  condemn  certain  property  in 
the  city  of  Decatur  for  the  purpose  of  build- 
ing thereon  a  freight  depot.  On  a  prelimi- 
nary bearing  before  the  court  as  to  the  right 
and  authority  of  the  petitioner  to  condemn 
the  property  In  question,  the  court,  on  mo- 
tion of  appellees,  dismissed  the  petition, 
holding  that  on  the  petition  and  evidence 
then  before  the  court  appellant  was  without 
such  authority.  This  at>peal  was  thereupon 
prayed  and  allowed. 

January  17,  1887,  petitioner  was  granted 
a  charter  to  construct  and  operate  a  railroad 
from  Peoria,  111.,  to  a  point  on  the  eastern 


•For  otber  cmm  see  same  topio  and  section  NUMBER  in  Deo.  Ols.  &  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexet 

Digitized  by  VjVJVJV  IC 


m) 


TEflBE:  HAUTE  *  P.  B.  CO.  t.  BOBBINS. 


399 


bonndary  of  said  state  in  Clark  county,  the 
line  as  constructed  between  these  two  points 
to  pass  tbrongli  Decatur,  in  Maccm  county. 
It  is  now  operating,  through  its  lessee,  the 
Vandalia  Company,  a  railroad  between  these 
two  points,  and  thence  eastward  to  Terre 
Haute,  Ind.  From  Maroa,  a  ci<7  in  Maeon 
county  about  12  miles  north  of  Decatur,  to 
Decatur  Junction,  some  two  miles  south  of 
Decatu^,  appellant  has  not  constructed  and 
does  not  now  own  a  track  of  its  own,  bnt 
has  an  agreement  with  the  Illinois  Central 
Railroad  whereby  the  trains  of  appellant  are 
permitted  to  be  operated  between  Maroa  and 
Decatur  Junction,  and  through  said  city  of 
Decatur,  over  the  track  of  said  Ullnois  Cen- 
tral Railroad  Company,  the  latter  company 
also  using  said  tracks  for  its  own  railroad 
buslnesa  At  Maroa,  and  also  at  Decatur 
Junction,  the  tracks  owned  by  appellant  con- 
nect with  the  Illinois  Central  Railroad,  and 
by  Its  contract  arrangements  with  the  latter 
company  appellant  has  a  continuous  line  of 
railroad  from  Peoria,  111.,  to  the  IlUnois  state 
line  and  thence  to  Terre  Haute.  Appellant 
lias  a  freight  house  and  team  tracks  in  the 
city  of  Decatur  which  the  testimony  tends  to 
show  are  inadequate  because  of  restricted 
room,  location,  and  surroundings  to  meet  its 
convenient  and  efTectire  operative  demands. 
In  order  to  enable  It  to  perform  its  duties 
as  a  railroad  and  common  carrier  of  freight 
it  has  sought  a  new  location  in  the  city  of 
Decatur  for  the  purpose  of  constructing  a 
new  freight  bouse  and  team  tracks  and  the 
necessary  approaches,  and  has  expended  some 
$26,000  in  acquiring  property,  but  has  been 
unable  to  agree  with  appellees  as  to  the  fair 
ca^  market  value  of  the  property  owned  by 
them  and  desired  by  appellant  for  this  Im- 
provement. 

The  chief  contention  of  appellees  as  show- 
ing thait  appellant  is  without  power  to  con- 
demn the  property  in  question  is  that  appel- 
lant does  not  own  the  tracks  and  right  of 
way  upon  which  it  Is  operating  between 
Maroa  and  Decatur  Junction.  No  question 
is  made  as  to  appellant  being  duly  incorpo- 
rated under  the  laws  of  this  state  and  there- 
by authorized  to  condemn  property  for  rail- 
road purposes.  To  support  their  contention 
that  appellant  Is  without  authority  to  con- 
demn this  property,  appellees  allege  that  ap- 
peUant  has  been  Incorporated  for  23  years, 
and  long  since,  under  the  obligations  placed 
upon  it  by  its  charter  and  the  statutes,  should 
have  obtained  the  right  of  way  over  the  14 
or  15  miles  between  Maroa  and  Decatur 
Junction.  In  Morrison  v.  Forman,  177  111. 
427,  S3  N.  B.  73,  it  was  argued  that  a  rail- 
road company  could  not  condemn  certain 
property  because  it  bad  failed  to  finish  its 
road  within  10  years  from  the  filing  of  its 
articles'  of  incorporation,  and  therefore,  un- 
der section  26  of  the  act  on  railroads  (Hurd's 
Bev.  St.  1909,  c.  114,  §  28),  Its  authority  to 
-condemn  had  ceased.  This  court  overruled 
that  contention,  stating  (pdge  429  of  177  111., 


page  74  of  63  N.  E.);  "In  a  proceeding  for 
the  condemnation  of  real  estate  for  railroad 
usee  the  question  of  the  de  Jure  existence  of 
the  company  cannot  be  determined.  It  is 
sufficient  that  the  statute  authorized  the  or- 
ganization of  the  corporation,  and  that  the 
petitioner  is  a  corporation  de  facto.  Wheth- 
er or  not  it  has  a  legal  existence  as  a  cor- 
poration can  only  be  determined  by  a  direct 
proceeding — the  writ  of  quo  warranto."  To 
the  same  efFect  are  Thomas  v.  South  Side 
Elevated  Railroad  Co.,  218  111.  571,  75  N.  E. 
1058;  Thomas  v.  St  Louis,  Belleville  &  South- 
ern Railway  Co.,  164  Til.  634,  46  N.  E.  8; 
Chicago  &  Eastern  Illinois  Railroad  Co.  v. 
Wright,  153  111.  307,  38  N.  E.  1062;  McAuley 
r.  Columbus,  Chicago  &  Indiana  Ceniral 
RaUway  Co.,  83  111.  348. 

Railroad  companies  Incorporated  or  organ- 
ized under  the  laws  of  this  state  have  the 
power  to  make  contracts  and  arrangements 
with  each  other,  and  with  railroad  corpora- 
tions of  other  states,  for  leasing  or  renting 
their  roads  or  any  part  thereof,  and  also  to 
contract  for  and  hold,  in  fee  simple  or  other- 
wise, lands  or  buUdlngs  in  this  or  other 
states  for  depot  purposes.  Such  companies 
also  are  authorized  to  connect  with  each  otir- 
er  and  with  the  railroads  of  other  states  on 
such  terms  as  may  be  mutually  agreed  upon. 
Hurd's  Rev.  fit  1900,  c.  114,  §i  44,  45,  p.  1745; 
Illinois  Midland  Railway  Co.  v.  People,  84 
111.  426;  Lake  Shore  &  Michigan  Southern 
Railway  Co.  v.  Baltimore  &  Ohio  &  Chicago 
Railroad  Co.,  149  111.  272.  37  N.  E.  91.  Rail- 
roads may  thus  be  united  and  merged  into 
a  single  line  or  two  companies  may  arrange 
for  the  Joint  use  of  the  same  tracks.  Illi- 
nois Central  Railroad  Co.  y.  Chicago,  Bur- 
lington &  Northern  Railroad  Co.,  122  111. 
473,  13  N.  E.  140.  The  contract  between  ap- 
pellant and  the  Illinois  Central  Railroad 
Company  for  the  use  of  the  latter's  right  of 
way  and  tracks  between  Maroa  and  Decatur 
Junction,  executed  on  November  14,  1894,  for 
the  period  of  25  years,  can  be  ended  by  either 
party  on  one  year's  notice.  The  law  does  not 
require  a  railroad  company  to  acquire,  by 
condemnation,  all  the  lands  necessary  for  the 
construction  and  operation  of  its  road  at  the 
same  time.  Fisher  v.  Chicago  &  Springfield 
Railroad  Co.,  104  111.  323;  2  Lewis  on  Emi- 
nent Domain  (2d  Ed.)  S  607.  While  a  corpo- 
ration must  act  within  its  charter  powers 
and  the  statutes  of  the  state.  It  is  manifest 
that  a  railroad  can  be  operated,  within  Its 
charter,  without  owning  all  of  its  right  of 
way  and  tracks,  by  leasing  from  other  rail- 
road corporations,  as  provided  in  the  statute. 

In  this  connection  it  is  urged  by  appellees 
that  the  contract  between  the  Illinois  Cen- 
tral Railroad  and  the  appellant  provides  that 
the  latter  shall  not  take  passengers  or 
freight,  locally,  between  Decatur  and  Maroa 
or  Intermediate  points  between  said  stations, 
and  that  this  destroys  all  competition  be- 
tween these  railroads  between  those  points. 
This  court,  in  Thomas  r.  Bt  Louis,  Belle- 
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vllle  &  Southern  Railway  Co.,  snpra,  stated, 
on  page  689  of  164  111.,  on  page  9  of  46  N. 
B.:  "While  It  retained  Its  franchise,  the 
question  of  whether  or  not  It  was  improp- 
erly exercising  such  franchise'  was  one  be- 
tween it  and  the  state.  Any  question  of  il- 
legal combination  or  arrangement  entered 
into  by  it  that  might  afTect  the  franchise 
could  only  be  raised  by  the  people  in  a  pro- 
ceeding instituted  for  that  purpose." 

It  Is  further  urged  by  appellees  that  no 
necessity-  exists  for  the  condemnation  of  the 
property  in  question.  Courts  have  the  right 
to  determine  whether  the  use  of  private 
property  proposed  to  be  taken  and  appro- 
priated Is  public  in  its  nature,  but  when  the 
use  is  public  it  has  been  held  that  the  courts 
cannot  inquire  into  the  necessity  or  propri- 
ety of  exercising  the  right  of  eminent  do- 
main. Smith  T.  Drainage  District,  229  III. 
156,  82  N.  E.  278;  Chicago,  Rock  Island  & 
Padflc  Railroad  Co.  v.  Town  of  Lake,  71 
in.  888.  Courts  will  prevent  an  abuse  of  the 
exercise  of  the  right  of  eminent  domain, 
but  when  property  is  subject  to  condemna- 
tion, in  the  absence  of  a  clear  abuse  of  the 
petitioner's  privilege,  the  court  cannot  deny 
the  right  to  condemn  upon  the  ground  that 
to  condemn  is  unnecessary  or  inexpedient,  as 
the  determination  of  that  question  devolves 
upon  the  legislative  department  of  the  gov- 
ernment and  not  upon  the  Judiciary.  Pitts- 
burgh, Ft  Wayne  &  Chicago  Railway  Co.  v. 
Sanitary  District  of  Chicago,  218  111.  286, 
76  N.  E.  892,  2  L.  R.  A.  (N.  S.)  226;  Smith 
V.  Chicago  &  Western  Indiana  Railroad  Co., 
106  III.  611;  2  Lewis  on  Eminent  Domain 
(3d*  Ed.)  n  802,  60S.  A  railroad  company, 
acting  in  good  faith,  may  under  certain  dv- 
cnmstances  change  the  location  of  its  depot. 
Chicago  &  Eastern  Illinois  Railroad  Co.  v. 
People,  222  m.  896,  78  N.  E.  784;  Chicago 
&  Northwestern  Railway  Co.  v.  Mechanics' 
Institute,  239  IH.  197,  87  N.  B.  933.  All  the 
evidence  introduced  on  this  point  tends  to 
show  that  the  business  of  appellant  required 
additional  depot,  freight,  and  switch  track 
facilities  for  its  business  within  the  city  of 
Decatur.  There  was  no  such  abuse  of  power 
shown  as  to  Justify  the  interference  of  the 
courts. 

Appellees  further  contoid  that  on  the 
facts  in  this  record  the  appellant  is  a  mere 
lessee  of  the  right  of  way  of  the  Illinois 
Central  between  Maroa  and  Decatur  Junc- 
tion, and  therefore  cannot  maintain  con- 
demnation proceedings.  Counsel  admit  that 
this  question  la  one  of  first  impression  in 
this  state.  The  authorities  cited  In  support 
of  this  contention  are  usually  cases  where 
one  company  has  leased  its  franchise  and 
all  of  its  rights  under  Its  charter,'  and  the 
lessee  has  attempted  to  exercise  the  right  of 
eminoit  domain  granted  by  the  charter  of 
the  lessor.  Western  T7nIon  Telegraph  Co.  v. 
Pennsylvania  Railroad  Co.,  195  U.   S.  594, 


26  Sup.  Ct  160,  49  L.  Ed.  332;  Mayor  T. 
Railroad  Co..  109  Mass.  116;  2  Elliott  on 
RaUroadB  <2d  Ed.)  {  968.  Those  cases  hold 
that  while  the  Legislature  can  authorize 
the  transfer  of  this  authority  to  the  lessee, 
the  lessee  does  not  i>os8e8s  this  power  with- 
out dear  legislative  authority.  1  Lewis  on 
Eminent  Domain  (Sd  Ed.)  |  376.  In  all  of 
the  cases  relied  upon  by  counsel  for  the  ap- 
pellees the  only  authority  to  condemn  the 
lessees  had  was  the  authority  that  they  ob- 
tained under  the  lease.  Clearly,  these  cases 
are  not  in  point  on  the  question  here.  Ap- 
pellant, by  its  charter,  is  granted  full  au- 
thority to  condemn  this  property.  Further- 
more, it  Is  not  a  lessee  of  the  frandiise 
rights  and  aU  charter  powers  of  the  lUlnols 
Central  Railroad  Company.  Between  Maroa 
and  Decatur  Junction  Bi^)ellant  has  only  a 
limltM  operating  contract  Appellant  Is  not 
attempting  to  condemn  as  a  lessee,  but  in 
Its  own  right  under  Its  charter. 

Other  objections  were  urged  by  counsel 
for  appellees  in  the  trial  court,  but  are  not 
urged  here.  We  are  not,  therefore,  required 
to  consider  or  decide  them. 

From  the  record  before  us  we  conclude 
that  appellant  was  authorized  to  condemn 
the  property  in  question  for  depot  and 
switch  track  purposes.  The  Judgment  of  the 
county  court  must  therefore  be  reversed,  and 
the  cause  remanded  for  further  proceedings 
In  accordance  with  the  'views  herein  ex- 
pressed. 

Reversed  and  remanded. 


(t47  lU.  SU) 

PEOPLE  ex  reL  WARREN,  County  Collector, 

V.  XORK. 

(Supreme  Court  of  Illinois.    Dec.  21.  1910.) 

1.  Municipal  Cobpobationb  (i  S3*)— Cbea- 
TION— Tebritobial  Annexatiow  —  COIXAT- 
BBAL  Attack— Quo  'Wabbanto. 

The  legality  of  proceedings  by  which  addi- 
tional territory  is  added  to  a  municipality  can- 
not be  questioned,  except  by  direct  proceedins 
by  quo  warranto,  and  will  not  be  aetermined 
upon  a  bill  in  equity,  or  by  objections  to  a  tax. 
[Ed.  Kote.— For  other  cases,  see  Mnnidpol 
Corporations,  Cent  Dig.  H  90,  97;  Dec.  Dig. 
133.*] 

2.  DBAINS  a  16*)— COIXATEBAI.  ATTACK— QUO 

The  rule  with  regard  to  additional  territory 
annexed  to  corpoiationa  applies  to  additional 
territory  annexed  to  drainage  districts,  and 
those  proceedings  cannot  be  collaterally  attack- 
ed, but  must  be  attacked  by  a  proceeding  in  quo 
warranto. 

[Ed.  Note.— X>>r  other  cases,  see  Drains,  Dec. 
Dig.  {  15.*] 
S.  Dbains  (S   15*)  —  AssEssuzin  —  REUOif- 

stbances— Waiveb  ov  Defects. 

Where  the  drainage  commissioners,  by  peti- 
tion, notice,  and  voluntary  appearance  of  the 
landowner,  obtained  jurisdiction  to  organise  a 
drainage  district,  any  errors  committed  in  in- 
cluding lands  therein  cannot  be  availed  of  In 
defense  of  an  application  for  Judgment  on  an 
assessment  levied  against  the  land;   and  thus. 


*For  other  caaei  «••  mum  topio  and  mcUob  MUMBSH  In  Dec.  DIs.  t  Am.  Die.  K*r  Mo.  Bsrlai  *  Kop'f  Indazos 
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vhere  lands  veie  tbiongh  miBtaka  ezcloded  from 
a  drainage  district,  and,  npon  the  mistake  being 
discover^  were  informally  included,  and  the 
owner  had  notice  and  protested  against  the 
amount  of  the  assessment  against  snch  land;  he 
waived  the  right  to  remonstrate  agaiast  incln- 
sion. 

[Bd.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  I  15.»] 

Appeal  from  Monltrle  Coonty  Court;  T. 
N.  Cofer,  Jndge. 

Proceedings  by  the  People,  on  the  relation 
of  H.  Kay  Warren,  County  Collector,  to  col- 
lect certain  taxes  levied  against  S.  A.  York. 
From  a  Judgmoit  for  defendant,  plaintiff  ap- 
peals.    Beversed  and  remanded. 

J.  K.  Uartln,  State's  Atty.,  Marion  Wat> 
SOD,  and  B.  J.  MUlo:,  for  appellants.  F.  it. 
Harbaugh,  for  appellee. 

VICKEOIS,  <a  J.  This  is  an  appeal  by 
the  people  from  an  order  of  the  county  court 
of  Moultrie  county  reusing  Judgment  for  a 
special  drainage  assessment  levied  by  the 
drainage  commissioners  of  Drainage  Dis- 
trict (by  nser)  Mo.  7  of  the  town  of  Lowe, 
in  said  Moulttle  county,  against  the  W.  % 
ef  the  S.  W.  %  of  section  13,  township  15, 
range  6  B.,  which  was  owned  by  S.  A. 
York.  The  drainage  district  was  organized 
by  the  petition  of  three  landowners,  which 
set  forth  that  there  was  a  ditch  already 
made  and  in  existence  which  drained  the 
land  described  in  the  petition  and  had  been 
made  by  mutual  agreement  of  the  adjoining 
landowners,  and  that  said  ditch  had  be- 
come out  of  repair,  so  that  the  lands  of 
the  proposed  district  were  not  adequately 
drained,  and  that  the  Improvement  of  said 
ditdi  conld  not  be  done  by  mutual  agree- 
ment. The  district,  was  organized  under 
section  76  of  the  farm  drainage  act  (flurd's 
Rev.  St.  1909,  c.  42,  S  IBl).  Appellee,  York, 
owned  six  tracts  of  land  in  this  district,  all 
of  which,  exc^t  the  land  in  question,  were 
located  in  section  24,  township  15,  range  6. 
Appellee's  lands  in  section  13  were  princi- 
pally within  the  watershed  drained  by  the 
old  ditch,  the  Improvement  of  which  was  the 
object  of  the  drainage  district  In  fact, 
said  lands  adjoined  the  old  ditch  for  the 
distance  of  80  rods,  and  had  been  connected 
therewith  by  tile  drains  a  number  of  years 
before  the  formation  of  the  present  district 

The  itarticular  80  acres  of  land  against 
which  the  assessment  in  question  was  levied 
were  not  described  In  the  original  petition 
for  the  formation  of  said  district  nor  in 
the  notices  or  other  preliminary  proceedings 
In  relation  to  the  formation  of  the  district 
nor  were  they  described  In  the  final  order 
of  the  commissioners  organizing  said  district 
which  was  entered  on  July  10,  1909.  A  few 
days  after  the  entry  of  the  order  organizing 
the  district,  on  the  28th  of  July,  the  com- 
missioners met  for  the  purpose  of  classifying 
the  lands  of  the  district  for  assessment  pur- 


poses. At  this  meeting  It  was  discovered 
that  by  mistake  the  W.  %  of  the  S.  W.  % 
of  section  18,  township  15,  range  6  E.,  had 
been  omitted  In  the  petition,  order  organ- 
izing the  district  and  the  map  thereof,  and 
that  the  N.  %  of  the  S.  W.  %  of  section  24 
had  been  erroneously  included  In  the  dis- 
trict. Instead  of  the  80  acres  In  section  IS. 
Upon  discovering  such  mistake  the  commis- 
sioners made  the  following  order:  "We 
found  that  a  mistake  had  been  made  in  the 
map  of  said  drainage  district  in  this,  to 
wit:  The  N.  %  of  the  8.  W.  %  of  section 
24  is  included  in  the  map  of  said  drainage 
^strict.  Instead  of  the  W.  ^,  of  the  S.  W. 
%  of  section  13.  We  therefore  classified  the 
latter.  Instead  of  the  former;  and  we  do 
ho-eby  certify  that  said  mistake  be  corrected 
on  the  map,  which  we  have  Indicated  hy  red 
marks,  Inclndtag  the  latter  tract  and  ex- 
cluding the  former."  Said  order  was  signed 
by  the  three  commissioners,  and  dated  July 
28,  1909.  The  tract  of  land  In  question  was 
dassifled  at  00.  The  commissioners  then 
caused  proper  notice  to  he  given  that  they 
would  meet  on  the  6th  day  of  September,  at 
1  o'clock,  at  Bolinger's  Bchoolhouse,  for  the 
purpose  of  hearing  objections  to  the  classifl- 
cation  of  all  the  lands  In  said  district  Mo> 
tlce  of  this  meeting  was  served  upon  appel- 
lee, York,  and  he  appeared  for  himself  and 
others,  and  objected  to  the  dassiflcation  of 
the  80  acres  in  question,  for  the  reason  that 
16  acres  thereof  were  In  another  watershed 
and  did  not  drain  toward  the  old  ditch.  Oth- 
er objections  of  appellee  were  interposed  for 
other  lands  owned  by  him  In  the  district 
All  of  the  objections  of  appellee  and  other 
landowners  were  considered  and  disposed  of. 
The  objection  of  appellee  that  15  acres  of 
the  80  in  section  13  were  not  benefited  by 
the  proposed  Improvement  of  the  old  ditch 
was  sustained  by  the  commissioners,  and 
said  15  acres  were  classified  at  zero.  The- 
appellee  made  no  other  or  further  objection 
to  the  classification  of  the  lands  against 
which  the  special  assessment  was  levied. 

Appellee's  contention  is  that  the  drainage 
commissioners  were  without  Jurisdiction  tO' 
include  the  80  acres  In  section  13  without 
giving  him  notice  and  an  opportunity  to  he 
heard.  The  county  court  sustained  appel- 
lee's view,  and  refused  Judgment  for  the- 
said  special  assessment  Appellee  concedes 
that  the  district  was  both  a  de  facto  and  a 
de  Jure  district;  hut  he  denies  the  power  of 
the  drainage  commissioners  to  exercise  Ju- 
risdiction over  the  W.  %  of  the  S.  W.  %  of 
section  ISi  Appellant  contends  that  the  ob- 
jections Interposed  are,  in  effect  an  attack 
upon  the  legality  of  the  organization  of  the- 
drainage  district  which  cannot  be  qnestion- 
ed  exo^t  by  a  quo  warranto  proceeding. 

This  court  has  held  in  a  number  of  cases 
that  the  legality  of  proceedings  hy  which  ad- 
ditional territory  Is  added  to  a  municipality 
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cannot  be  Inqnired  Into  except  upon  a  di- 
rect proceeding  by  quo  warranto,  and  will 
not  be  determtaed  upon  a  bill  In  equity,  or 
by  objections  to  a  tax  which  has  been  levied 
by  the  municipality  upon  the  property  In 
such  added  territory.  Some  of  the  cases 
where  this  principle  has  been  announced  by 
this  court  are  Osborn  t.  People,  108  111.  224} 
Blaise  T.  People,  109  111.  501;  Keigwin  v. 
Drainage  Com'rs.  115  111.  347,  5  N.  B.  575; 
Evans  V.  Lewis,  121  111.  478,  13  N.  B.  246; 
Bodman  v.  Lake  Fork  Special  Drainage  Dis- 
trict, 132  111.  439,  24  N.  B.  630;  People  v. 
Jones,  137  Bl.  35,  27  N.  B.  294;  People  ▼. 
Dyer,  205  Bl.  575,'  69  N.  B.  70;  Shanley  v. 
People,  225  m.  679,  80  N.  B.  277. 

App^lee,  without  questioning  the  rule  laid 
down  in  the  authorities  above  cited  and  oth- 
er like  cases,  contends  that  the  case  at  bar 
is  within  the  rule  laid  down  in  Payson  v. 
People,  175  BI.  267,  61  N.  E.  588.  That  case 
is  like  the  case  at  bar,  in  that  it  was  an  ap- 
plication for  Judgment'  for  a  special  assess- 
ment levied  by  the  Oliver  &  Com  Grove 
Drainage  District.  Payson,  the  landowner, 
resided  In  Washington,  D.  C  An  attempt 
was  made  to  organize  a  drainage  district 
which  included  certain  lands  belonging  to 
Payson,  and  a  ditch  was  located  on  Payson's 
land  80  rods  long,  which  took  about  4^ 
acres  of  his  land.  No  notice  of  any  kind 
was  ever  given  Payson  of  the  proceedings 
for  the  organization  of  the  district  Appar- 
ently the  first  intimation  the  landowner  had 
that  a  district  tiad  been  organized  affecting 
his  land  was  the  published  notice  of  the  de- 
linquent assessment  and  notice  of  sale. 
There  was  no  finding  in  the  record  in  that 
case  that  Payson  had  been  notified,  or  that 
the  court  had  any  Jurisdiction  of  either  the 
person  or  subject-matter,  and  the  landowner 
bad  not  appeared  either  in  person  or  by  coun- 
sel during  any  of  the  proceedings.  Under 
that  situation  this  court  held  that  the  orders 
attempting  to  organize  said  drainage  dis- 
trict and  include  therein  PayBon's  land  were 
void  for  the  want  of  Jurisdiction,  and  ttiat, 
being  so  void,  they  were  subject  to  attack 
In  any  proceeding,  collateral  or  otherwise, 
whenever  they  were  called  in  question. 

We  think  that  case  is  decided  correctly 
both  upon  reason  and  authority.  The  case 
at  bar,  however,  is  clearly  distinguishable 
from  the  Payson  Case.  In  this  case  the  land- 
owner appeared  and  filed  objections  to  the 
dasGlflcatlon  of  the  Identical  land  that  Is 
here  involved.  We  think  that  his  appear- 
ance and  filing  objections  waived  all  prior 
irregularities,  if  any,  in  regard  to  the  man- 
ner in  which  this  tract  of  land  was  brought 
into  the  district  It  is  to  be  noted  that  al- 
though appellee  Imew  on  the  6th  day  of  Sep- 
tember, when  the  commissioners  met  to  hear 
objections  to  the  classification,  that  this  tract 
of  land  was  included  in  said  district  and 
was  being  assessed,  yet  he  raised  no  objec- 


tion at  that  time  aa  to  the  method  by  which 

such  tract  had  been  included  in  the  district 
His  sole  objection  then  was  that  there  were 
15  acres  of  said  80-acre  tract  that  were  not 
benefited  by  the  proposed  Improvement  of 
the  old  drainage  ditch.  Appellee  admits  in 
his  testimony  that  he  learned  on  the  6th  day 
of  September  that  this  80-acre  tract  was  in- 
cluded in  the  district  There  Is  a  clear  dis- 
tinction between  the  case  at  bar  and  the 
Payson  Case,  where  the  record  shows  an  ut- 
ter failure  of  the  drainage  commissioners  to 
obtain  Jurisdiction  of  the  landowner. 

Where  the  drainage  commissioners,  under 
section  76,  obtain  Jurisdiction,  by  notice  or 
voluntary  appearance,  of  the  landowner,  and 
there  is  a  petition  filed  authorizing  such 
commissioners  to  proceed  with  the  organiza- 
tion of  the  district  any  mere  errors  that  may 
be  committed  In  pursuance  of  such  Jurisdic- 
tion cannot  be  availed  of  in  defense  of  an 
application  for  Judgment  for  an  assessment 
levied  by  such  commissioners.  The  same 
rule  ai^lies  to  the  organization  of  districts 
which  are  organized  by  order  of  the  county 
court  under  other  sections  of  the  farm  drain- 
age law. 

We  are  of  the  opinion  that,  regardless  of 
anterior  proceedings,  the  drainage  commis- 
sioners obtained  Jurisdiction  of  the  land  In 
question  and  the  person  of  the  owner  by 
the  voluntary  appearance  of  the  owner  and 
the  filing  of  objections  to  the  classification ; 
that,  such  Jurisdiction  having  attached,  ir- 
regularities or  errors  in  regard  to  the  man- 
ner in  which  this  land  was  attached  to  the 
district  are  not  available  as  objections  to  the 
rendition  of  Judgment  for  a  special  assess- 
ment levied  against  such  lands.  It  follows, 
from  what  we  have  said,  that  the  county 
court  erred  In  sustaining  objections  of  ap- 
pellee. 

The  judgment  of  the  county  court  will  be 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


(217  III.  327> 

PEOPLE  ex  rel  CORRELL,  County  Collector. 

V.  CAIRO,  V.  &  a  RY.  CO. 
(Supreme  Court  of  Illinois.     Dea  21,  1910.) 

1.  HiGHWATB  (I  127*)— Habd  Road  Tax- 
Relation  Betweeit  Taxfaters  and  Mu- 
mcipautt. 

The  relation  between  the  taxpayers  of  a 
town  and  the  town  on  the  voting  of  a  hard 
road  tax,  as  authorized  by  the  bard  road  act 
(Hurt's  Rev.  St.  1909,  c.  121.  {!  24«^-264),  U 
not  contractual,  and  when  a  levy  for  a  tax 
baa  been  autbonzed  by  vote  a  taxpayer  standi 
in  the  same  relation  to  the  town  in  reference 
to  the  tax  as  be  does  in  reference  to  any  other 
tax,  and  there  is  no  obligation  resting  on  the 
taxing  officera  to  extend  the  tax  on  any  diifer- 
ent  DSLBJB  from  that  used  for  the  extension  of 
all  other  taxes. 

[E^.  Note.— For  other  cases,  see  Highway^ 
Dec.  Dig.  S  127.»] 
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2.  HlOHWATB  (I  122*)— Taxes— Rei^tion  Be- 
TWKBK    Tax?ate»s    and    Mhnioipaxiit — 

LiKeiBI.ATIVE  AUTHOBITY. 

The  electors  of  a  town  votine  to  levy  a 
special  tax  under  Hard  Road  Act,  {  1  (Hurd's 
KeT.  St.  190e,  c.  121,  {  245),  aathorlzing  a 
towa  meeting  to  lery  a  tax  not  exceeding  $1 
on  each  $100  assessed  valuation  to  cont  tract 
roads,  do  so  with  knowledge  that  the  Legisla- 
ture may  change  the  method  of  fixing  the  as- 
sessed valuation ;  and  a  statnte  changing  the 
valuation  from  <»ie-fifth,  in  force  at  the  time 
of  the  voting  of  the  levy,  to  one-third,  of  the 
full  value,  does  not  invade  any  constitutional 
ri^ht  of  any  taxpayer. 

[EM.  Note.— For  other  cases,  see  Highway*, 
Dec  Dig.  S  122l*l 

3.  HiOHWATS  (S  125*)  —  Taxes  —  Relation 
Between  Taxpayebs  and  Municipauti— 
Leoisulttve  Attthoeitt. 

Hard  Road  Act,  {  1  (Kurd's  Rev.  St.  1909, 
e^  12a,  I  215),  authoHzing  the  electors  of  a 
town  at  a  town  meeting  to  levy  a  road  tax  not 
to  exceed  fl  on  each  $100  assessed  valuation, 
ptovides  only  for  the  voting  of  a  tax  at  a  given 
rate  per  cent,  without  determining  the  exact 
amonnt  needed,  and  a  levy  of  $1  on  each  $100 
vatoation  on  a  basis  of  one-fifth  of  the  full 
value  of  the  property,  in  force  at  the  time,  is 
subject  to  the  modification  made  by  Act  June 
12.  1909  (Laws  1909,  p.  308),  and  Act  June  14, 
1909  (Laws  1909,  p.  323),  changing  the  valua- 
tion of  property  from  one-fifth  to  one-third  of 
the  full  value,  without  making  any  provision 
for  any  change  in  the  extension  of  the  rate 
per  cent  of  the  hard  road  tax,  and  the  stat- 
utes making  the  change '  of  valuation  must  be 
followed  in  extending  the  tax,  though  the  orig- 
inal bard  road  act  (Laws  1883.  p.  132').  amend- 
ed on  June  14  1909  (Laws  1909,  p.  327),  con- 
tains the  provisions  for  the  maximum  rate  per 
cent,  to  be  voted  for  a  road  tax,  and  the  stat- 
utes making  the  change  do  not  invade  the  con- 
stitutional'right  of  a  taxpayer. 

(Hid.  Note. — For  other  cases,  see  Highways, 
Dec  Dig.  I  125.] 

Appeal  from  CrawTord  (3onnty  Court; 
John  C.  Maxwell  Judge. 

Application  by  the  People,  on  the  relation 
of  Arthur  A.  Correll,  County  Collector, 
against  the  Cairo,  Vincennes  &  Chicago  Rail- 
way Company,  for  Judgment  for  delinquent 
taxes.  From  a  Judgment  for  the  taxes,  de- 
fendant appeala   Affirmed. 

Callahan,  Jones  &  Lowe,  for  appellant. 
Manford  E.  Cox,  State's  Atty.,  and  Parker 
&  Eagleton,  for  appellee. 

COOKE,  X  Upon  application  being  made 
to  the  county  court  of  Crawford  county  by 
the  connly  collector  of  that  county  for  Judg- 
ment for  delinquent  taxes  assessed  against 
appellant  for  the  year  1909,  objections  were 
made  by  appellant  to  tbe  special  tax  for 
hard  roads  of  the  towns  of  Hutsonvllle,  La- 
motte,  Robinson,  Honey  Creek,  and  Mont- 
gomery. The  basis  of  each  of  these  objec- 
tions was  that  each  of  said  towns  had  In 
April,  1909,  voted  a  hard  road  tax  at  the 
rate  of  $1  per  annum  on  each  $100  of  the  as- 
sessed valuation  of  the  property  of  the  town 
for  five  years  for  the  construction  and  mainte- 
nance of  hard  roads,  as  described  In  the  peti- 
tion for  the  election  In  each  town;  that  the 


assessment  should  have  been  determined  by 
the  statute  In  force  at  the  time  such  vote 
was  ta&en,  on  the  basis  of  one-fifth  of  the 
full  value  of  the  property;  that  the  Legis- 
lature, by  an  act  approved  Jtme  12,  190(1 
(Laws  1909,  p.  308),  changed  the  basis  of 
asaessment  for  taxation  from  one-fifth  to 
one-third  of  the  full  value  of  the  property; 
that  the  vote  of  the  people  of  $1  per  annum 
on  each  $1(X)  for  hard  roads  was  on  the  basis 
of  one-flfth  of  the  valuation  of  their  prop- 
erty, and  the  Legislature,  by  increasing  the 
assessed  value  from  one-fifth  to  one-third 
without  the  consent  of  the  taxpayers,  had 
increased  tbe  amount  voted  for  hard  roads 
in  each  of  said  towns  proportionately,  and 
had  therefore  increased  appellant's  hard 
road  tax  from  $1  on  each  $1<X>  on  the  basis 
of  one-flfth  of  the  valuation  of  its  property 
to  $1  on  each  $100  on  the  basis  of  one-third 
of  the  valuation;  that  the  taxes  extended 
upon  the  difference  between  an  assessment 
on  the  basis  of  one-fifth  of  the  value  of  Its 
property  and  the  assessment  as  made  is  In 
excess  of  the  amount  voted  by  the  taxpayers 
In  each  of  said  towns,  and  such  excess  should 
not  have  been  extended  by  the  county  clerk 
against  the  property  of  appellant;  and  that 
the  tax  to  that  extent  is  Illegal  and  void. 
Appellant  admitted  Its  liability  to  pay  this 
hard  road  tax  If  extended  on  the  basis  of 
one-fifth  of  the  valuation  of  Its  property, 
and  paid  that  proportion  of  the  tax  levied 
In  each  of  said  towns.  Upon  the  hearing  the 
court  overruled  each  of  said  objections,  and 
entered  Judgment  against  appellant  for  the 
full  amount  of  the  taxes  as  extended.  From 
this  Judgment  appellant  has  perfected  an  ap- 
peal, and  presents  for  our  consideration  the 
sole  question  whether  the  Legislature  had  tbe 
power,  after  a  tax  for  hard  road  purposes 
bad  been  voted  by  the  electors  of  a  town, 
and  during  the  time  for  which  It  Is  to  be 
extended,  to  change  the  assessed  valuation 
of  property  from  one-flfth  to  one-third  of  tbe 
full  value. 

Appellant  doea  not  contend  the  assessment 
as  made  was  Improper,  for  the  reason  that 
Its  right  to  be  assessed  for  1909  under  the 
old  law  became  fixed  before  the  act  of  June 
12,  1909,  went  Into  effect  on  July  Ist  of  that 
year,  or  that  Its  property  was  not  assessed 
on  the  same  basis  as  that  used  for  the  as- 
sessment of  the  other  property  within  those 
towns,  but  presents  only  the  question  wheth- 
er the  Iieglslature  has  the  power,  during  the 
period  for  which  a  hard  road  tax  Is  being 
extended,  to  change  the  basis  for  flxing  the 
assessed  valuation  of  property  for  the  pur- 
poses of  that  tax  from  that  which  was  fixed  by 
statute  at  the  time  the  hard  road  tax  was 
voted  by  tbe  people.  To  use  the  language 
of  counsel  for  appellant,  "the  objection  Is 
not  as  to  the  manner  of  ascertaining  the  val- 
ue or  to  the  officer  making  the  valuation. 
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but  the  nMng  tiie  tax  on  the  property  from 
the  one-flftb  to  the  one-third  value  beyond 
the  vote  of  the  people  and  bey<md  the  neces- 
sities of  the  public  for  hard  roads  In  the 
several  five  towns  voting  for  said  hard  roads." 
Appellant  contends  that  the  vote  of  the  elec- 
tors in  each  of  said  towns  authorizing  the 
levy  of  a  hard  road  tax  constituted  a  con- 
tract between  the  taxpayers  of  the  town  and 
the  municipality,  and  that  the  law  in  force  at 
the  time  the  vote  was  taken  fixing  the  basis 
of  the  assessed  valuation  of  all  property  en- 
tered into  and  became  a  part  of  the  contract, 
and  that  during  the  time  such  tax  was  to  be 
levied  the  liCglslature  did  not  have  the  pow- 
er to  change  that  contract  by  changing  the 
basis  of  fixing  the  assessed  valuation  from 
one-fifth  to  one-third  of  the  full  value  of  the 
property  of  the  taxpayers.  No  question  Is 
raised  as  to  the  time  when  the  law'  became 
effective  as  to  this  tax,  but  the  whole  arga- 
ment  of  appellant  is  based  on  the  proposition 
that  the  change  in  the  law  providing  for 
assessments  to  be  based  on  one-third  Instead 
of  one-fifth  of  the  fuU  valuation  impairs  the 
obligation  of  the  contract  which  it  is  alleged 
arose  between  the  taxpayers  and  the  muni- 
cipality upon  the  voting  of  the  hard  road 
tax. 

The  relatlona  arising  between  the  ta:q>ayen 
of  the  town  and  the  municipality  itself,  upon 
the  voting  of  a  hard  road  tax,  Is  In  no  sense 
contractuaL  Ibe  fact  that  the  statute  re- 
<ialre8  the  levy  of  this  tax  to  be  authorized 
by  a  vote  of  the  pe(H>le  does  not  create  any 
special  relationship  between  the  taxpayer  and 
the  municipality  upon  the  voting  of  the  levy, 
in  reference  to  the  extentlon  and  collection 
of  the  tax.  When  the  levy  for  the  special 
tax  has  been  authorized  by  vote,  the  tax- 
payer stands  in  the  same  relation  to  the 
town  In  reference  to  this  tax  as  he  does  in 
reference  to  any  other  tax,  and  there  is  no 
obligation  resting  upon  the  taxing  officers, 
by  reason  of  any  condition  existing  at  the 
time  the  levy  is  voted,  to  extend  the  tax  on 
any  different  basis  from  that  used  for  the 
extentlon  of  all  other  taxes.  The  effect  of 
the  vote  Is  to  merely  direct  the  commission- 
ers of  highways  to  make  the  levy  at  the  rate 
per  cent  voted,  and  it  then  becomes  the 
duty  of  the  proper  officers  to  extend  the  tax, 
at  the  rate  specified,  on  the  same  assessed 
valuation  that  all  other  taxes  are  extended. 

The  hard  road  act  (Hurd's  Bev.  St.  1909 
<!.  lai,  i  24S),  at  the  time  the  elections  In 
these  several  towns  were  held,  provided  (sec- 
tion 1)  that  upon  a  proper  petition  being  filed 
with  the  town  clerk  he  should  give  notice 
that  at  the  next  annual  town  meeting  a  vote 
would  be  taken  for  or  against  levying  a  tax, 
'"not  to  exceed  one  dollar  on  each  f  100  as- 
sessed valuation  of  «U  the  taxable  property," 
for  the  purpose  of  constructing  the  road  or 
roads  described  in  the  petition,  and  that  the 
petition  shall  "state  the  rate  per  cent,  not 
ttueeding  one  dollar  on  each  $100^  and  the 


number  of  yoars,  not  exceeding  five,  for 
which  said  tax  shall  be  levied."  The  fixing 
of  any  portion  of  the  full  valuation  of  prop- 
erty to  be  used  as  the  assessed  value  Is  statu- 
tory, and  la  subject  to  change  by  tlie  legis- 
lature at  any  time.  When  the  electors  of 
these  several  towns  voted  to  levy  a  tax  of 
$1  per  annum  on  each  |100  of  the  assessed 
valuation  of  their  property  for  five  years, 
they  did  so  with  the  knowledge  that  the  Legis- 
lature had  the  power  to  change  the  method 
of  fixing  the  assessed  valuation  of  property, 
and  even  to  raise  the  assessed  valnation  until 
it  would  coincide  with  the  full  value. 

The  amount  of  property  of  subject  to  taxa- 
tion contained  within  any  given  town  varies 
from  year  to  year.  The  value  of  the  prop- 
erty fluctuates,  being  Worth  more  In  some 
years  than  In  others,  and  this  necessarily 
affects  the  assessed  value  of  such  property,. 
whether  that  be  fixed  at  the  full  value  of  the 
property  or  at  some  portion  of  that  value. 
It  cannot  be  seriously  contended  that,  when 
a  town  by  a  vote  determines  to  levy  a  tax 
at  a  given  rate  per  cent  for  a  period  of  five 
years,  the  valuation  of  the  property  of  the 
town  as  fixed  by  the  assessment  for  that  year 
enters  into  and  becomes  a  part  of  a  contract 
between  the  taxpayers  and  the  town,  and 
for  the  purpose  of  levying  that  particular 
tax  the  valuation  of  the  property  in  that 
town  cannot  be  changed  from  that  assess- 
ment during  such  five-year  period;  and  yet 
that  «ouId  be  urged  with  as  much  force  as 
to  say  that  the  Legislature  has  no  power  to 
provide  a  new  or  another  method  of  arriving 
at  the  assessed  value  of  property,  so  far  as 
that  particular  tax  is  concerned,  during  the 
same  period. 

By  the  act  of  June  12,  1909,  the  assessed 
valuation  of  all  property  was  changed  from 
one-fifth  to  one-third  of  the  full  value.  On 
June  14,  1909,  another  act  (Laws  1909,  p^ 
323)  to  amend  section  2  of  an  act  entitled 
"An  act  concerning  the  levy  and  extoislom 
of  taxa,"  approved  May  9,  1901  (Laws  1901, 
p.  2T2),  was  approved,  whereby  provision 
was  made  for  a  change  of  the  rate  per  cent 
in  the  extentlon  of  certain  taxes  on  account 
of  the  change  of  the  assessed  valuation  from 
one-fifth  to  one-third  of  the  full  value;  but 
no  provision  was  made  for  any  change  in 
the  extension  of  the  rate  per  cent  of  the 
hard  road  taxes  which  had  theretofore  been 
voted  in  any  town  or  road  district  of  the 
state,  but,  on  the  contrary,  on  the  same  day 
there  was  approved  an  act  (Laws  1909,  p.  327) 
to  amend  sections  1  and  4a  of  the  hard  road 
act  (Laws  1883,  p.  132),  In  which  the  same 
provisions  for  the  maximum  rate  per  cent 
to  be  voted  were  retained  as  contained  in  the 
original  act  The  taxing  officers  have  no 
lawful  authority  to  extend  any  tax  <m  any 
value  other  than  the  assessed  Talue,  and 
there  being  no  authority  left.  In  law,  for 
the  county  clerk  to  extend  the  hard  road 
tax  opon  an  assessed  valnation  of  one-fifth 
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«t  the  fnn  valuer  tbe  only  Way  in  wblch  the 
contractnal  relations  which  appellant  alleges 
existed  between  the  taxpayers  and  the  mu- 
nicipality could  be  preserred,  and  the  terms 
of  tbe  proposed  contract  carried  out,  would 
ba  to  reduce  the  rate  per  cent  from  $1  on 
the  $100  on  the  basis  of  an  assessed  valua- 
tion of  one-flf th  of  the  full  value  to  such  a 
rate  per  cent,  as  would  produce  the  same 
tax  on  an  assessed  valuation  of  one-third 
of  the  full  value,  which  would  be  <S0  cents 
on  the  $100.  There  is  no  authority  in  the 
statute  for  tbe  county  clerk,  or  any  other 
officer,  to  so  change  the  rate  per  cent  as 
fixed  by  the  voters  of  the  several  towns. 

When  the  hard  road  tax  was  voted  in  each 
of  these  towns  at  the  rate  of  $1  on  every 
$100  assessed  valuation,  it  was  voted  to  be 
levied  on  such  assessed  valuation  fixed  in  such 
manner  as  was  then  or  should  thereafter  be 
provided  by  law  during  tbe  period  for  which 
the  levy  was  to  be  made.  The  hard  road  act 
does  not  provide  for  the  voting  of  a  special  tax 
to  raise  a  specified  sum  of  money,  but  only 
for  the  voting  of  a  tax  at  a  given  rate  per 
cent,  to  be  levied  annually,  for  a  period  not 
to  exceed  five  years.  There  is  no  provision 
for  determining  the  exact  amount  needed  for 
tbe  improvement  before  tbe  vote  is  taken. 
Tbe  survey,  {dans,  specifications,  and  esti- 
mates of  tbe  work  are  not  made;  nntll  after 
tiie  levying  of  the  tax  has  been  voted.  The 
statute  does  not  comtemplate  that  the  exact 
cost  of  tbe  proposed  work  shall  be  known 
at  the  time  the  vote  Is  taken,  and  provision 
Is  made  by  section  20  of  the  act  for  tbe  dis- 
position of  any  suridus  which  may  remain 
in  the  hands  of  the  treasurer  after  tbe  com- 
pletion of  the  work. 

No  constitutional  right  of  appellant  was 
invaded  by  the  method  used  in  the  extention 
of  this  tax.  The  objections  to  the  applica- 
tion for  judgment  were  properly  overruled, 
and  the  judgment  of  the  county  court  is  af- 
firmed. 

Judgment  afilrmed. 

ma  m.  sao) 

PEOPIiB  ex  rel.  MOONBTHAH,  County  Col- 
lector, ▼.  GA.IRO,  V.  &  0.  BY.  CO. 
(Supreme   Court  of  Illinois.     Dec  21,  1910.) 

1.  Taxation  (S  80l»)— Cxbtikoati  of  iJtVT— 
Suwric'iKNCT. 

A  certificate  of  a  town  clerk,  which  ledtes 
that  a  tax  to  pay  an  indebtedness  la  to  be  levied 
on  the  taxable  real  and  personal  property  in 
the  town,  aa  appeal*  from  the  record  entries 
of  moneys  voted  to  be  raised  at  the  annual 
town  meeting  and  from  the  certifloates  of  the 
board  of  town  auditors,  is  sufficient  to  enable 
the  county  cleik  to  properly  extend  the  taxes, 
not  only  for  town  charges,  which  must  be 
audited  by  the  board  of  auditors,  but  also  any 
moneys  to  be  raised  by  taxes  authorised  by  the 
town  meeting. 

_IEd.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  SOI.*]  I 


2.  Hiohwats  (I  125*)— Taxxb— "Coimiroxii- 
or." 

Under  Bead  and  Bridge  LaW'OSurd's  Bev. 
Bt  1900,  c.  121)  1 14,  authorizing  an  additional 
levy  of  taxes  for  roads  and  bridges  in  view  of 
some  contingency,  a  certificate  that  in  view  of 
the  contingency  that  recent  and  nnnsuol  Btorms 
and  rains  in  the  town  have  so  washed  away 
the  roads  and  bridges  thereof  that  a  specific  tax 
on  each  $100  will  be  InsufScient  snm  to  repair 
the  roads  and  brid-tes,  does  not  show  a  "con- 
tingency," within  tbe  meaning  of  the  section, 
and  an  additional  tax  is  illegal. 

[£!d.  Note.— S\>r  other  cases,  see  Highways, 
Dec  Dig.  I  125.* 

.   For  other  definitions,  see  Words  and  Phrases, 
voL  2,  pp.  1497-149&i 

3.  Towns    (|    56*)— Taxxs— Lbtt— Validett. 

A  tax  levy  of  a  town  to  pay  contingent  ex- 
penses of  the  town  is  sufflcientiy  specific,  and 
the  tax  ii  valid,  within  Uurd's  Bev.  St  1900, 
c  139,  I  125,  providing  that  contingent  ex- 
penses generally  incurred  for  the  use  of  a  town 
shall  lie  deemed  town  charges. 

[Bd.  Note.— For  other  cases,  see  Towns,  Dec 
Dig.  8  6&*] 

4.  Tazakon  a  806*)— "BoAD  Taxks"— Habo 
BoAD  AND  Book  Boad  Taxes— Stattttsb. 

The  hard  or  rock  road  taxes  authorized  by 
the  statute,  t>roviding  that  such  taxes  may  not 
be  levied  without  a  vote  of  the  people,  on  pe- 
tition, declaring  that  the  taxes  shall  be  extend- 
ed In  a  separate  column  on  the  tax  bookL  re- 
quiring the  treasurer  to  give  a  separate  bond 
to  account  for  such  taxes  before  the  same  can 
be  paid  over  to  him,  and  directing  that  the 
taxes  shall' only  be  applied  to  Uie  construction 
of  the  roads  designated  by  tbe  vote,  are  "rood 
taxes,"  within  the  amended  revenue  law  of. 
1909  (Laws  1900,  p.  823,  |  2),  requiring  the 
county  clerk  to  reduce  the  rate  per  cent  of  a 
tax  levy,  exclusive  of  state,  village,  levee,  school 
building,  high  school  building,  and  road  and 
bridge  taxes,  so  that  hard  or  rock  road  taxes 
are  properly  exetuded  in  determining  the  Cor- 
rectness of  a  county  deik's  reduction  of  the 
taxes  of  a  town. 

PM.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  805.* 

For  other  definitions,  see  Words  and  Phrases, 
TOL  7,  p.  625S.] 

6b  TAXAXTOH    n   146*>— BAHBOADS— PBOFEBn* 
fiUBJKCT  TO  LOCAI.  TAXATION— StATUTXB. 

Under  the  statute  requiring  a  railroad  com- 
pany to  list  its  railroad  tracks  and  other  prop- 
erty liable  to  taxation  by  the  state  boara  of 
equalization,  land  of  a  railroad  company  which 
is  not  connected  with  its  tracks,  or  with  any 
side  track,  and  which  is  only  used  for  stock 
pens,  in  which  live  stock  is  placed  preparatory 
to  loading  on  cars  of  the  company,  and  which 
is  entire^  outside  of  the  company's  right  of 
way,  is  subject  to  local  taxation  as  proper^ 
other  than  railroad  track  and  right  of  way. 

[Ed.  Note.— For  other  coses,  see  Taxation, 
Dec.  Dig.  {  145.*] 

e.  Taxation  (S  301*)- Lbvt  o»  Taxis— Cbb- 

TinoATB  of  Town  Ci.kbk. 

The  town  clerk  is  not  required  under  the 
law  to  state  in  bis  certificate  to  the  county 
clerk  of  tax  levies  specifically  what  amount  is 
levied  for  each  specific  puri>ose. 

[Ed.  Note.— For  other  cases,  aee  Taxation, 
Dec  IMg.  i  301.] 

Appeal  from  Saline  County  Court;  O.  H. 
Dorrls,  Judge. 

Application  by  the  People,  on  the  rela- 
tion of  Joel  Mooneyham,  County  Collector, 
against  the  C!alro,  Vincennes  &  Chicago  Bail- 


K'tt  eCktr  eases  sm  lam*  to^le  sad  ■action.  NUUBsa  ia  Dec  Dig.  *  Am.  Dig.  Ktj  No.  B«rl<s  *  Rsp'r  ladesM 
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way  Company,  for  Jnagment  for  delinquent 
taxes.  From  a  Judgment  for  the  taxes,  de- 
fendant appeals.  Affirmed  In  part;  reversed 
and  remanded  in  part 

W.  F.  Scott  (L.  J.  Hackney,  of  counsel), 
for  appellant.  W.  0.  Kane,  State's  Atty.,  for 
appellee. 

TICKERS,  C.  J.  The  Cairo,  VIncennes  & 
Chicago  Railway  Company  tias  appealed 
from  a  judgment  of  the  qounty  court  of  Sa- 
line county  overruling  certain  objections  filed 
by  appellant  to  the  rendition  of  Judgment  for 
various  items  of  taxes  levied  by  said  county, 
and  other  municipalities  in  said  county, 
against  the  property  of  appellant  In  some 
Instances  the  same  objection  Is  made  to  an 
item  of  taxes  levied  by  different  municipal- 
ities. Where  this  condition  exists,  it  will 
not  be  necessary  lo  consider  such  items  sep- 
arately. 

Appellant  objects  to  the  taxes  levied  In 
the  towns  of  Hector  and  Raleigh  to  pay 
bonded  indebtedness,  and  In  the  town  of  Har- 
risburg  to  pay  "outstanding  Indebtedness," 
for  the  reason,  it  Is  said,  the  certificate  of 
the  town  clerk  shows  that  these  taxes  wer^ 
levied  by  the  electors  at  the  town  meeting, 
when  they  should  have  been  audited  as 
claims  by  the  board  of  auditors.  All  the  cer- 
tificates of  the  respective  town  clerlos  are 
substantially  the  same  in  form.  Each  of 
them  contains  a  recital  that  the  tax  is  to  be 
levied  "upon  all  real  and  personal  property 
in  said  town  liable  for  taxation  for  the  year 
1600,  as  appears  from  the  record  entries  of 
moneys  voted  to  be  raised  at  the  annual 
town  meeting  held  in  said  town  on  the  first 
Tuesday  in  April,  A.  D.  1906,  and  from  the 
certificate  of  the  board  of  town  auditors  of 
said  town  in  my  office  remaining."  These 
certificates  were  sufficient  to  enable  the  coun- 
ty clerk  to  properly  extend  the  taxes,  and 
that  is  the  only  office  the  certificate  of  the 
town  clerk  performs.  Appellant  does  not 
contend,  nor  attempt  to  prove,  that  the  sev- 
eral boards  of  town  auditors  did  not  in  fact 
audit  these  Items  and  properly  certify  them 
to  the  town  clerk.  The  certificate  covers,  not 
only  taxes  for  town  charges  which,  under  the 
law,  must  be  audited  by  the  board  of  audit- 
ors, but  also  any  moneys  that  were  to  be 
raised  by  taxation  for  future  purposes,  which 
must  be  authorized  by  the  town  meeting. 
The  objections  to  these  items  of  taxes  were 
properly  overruled. 

In  the  towns  of  Raleigh,  Harrlsburg,  and 
Eldorado  an  additional  levy,  under  section  14 
of  the  road  and  bridge  law  (Hurd's  Rev.  St 
1909,  a  121),  was  attempted  under  a  certificate 
recltliig  that  "in  view  of  the  contingency  and 
emergency  that  recent  and  tmusual  storms, 
recent  and  unusual  freshets,  and  rains  In  said 
town  have  so  washed  away  the  roads  and 
embankments  of  said  roads,  and  so  washed 
away,  damaged,  and  impaired  the  bridges  In 
said  town,  that  S6  cents  on  each  $100  .will  be 
insufficient  sum  to  replace  and  repair  said 


roads  and  bridges.**  These  certificates  are 
Insufficient  to  show  a  "contingency"  under 
section  14  of  the  road  and  bridge  law,  as 
that  section  has  been  construed  by  this  court 
People  V.  Toledo,  St  Louis  &  Western  Rail- 
road COi,  231  111.  125,  83  N.  B.  118;  People 
V.  Elgin,  Jollet  &  Eastern  Railway  Co.,  243 
111.  546,  90  N.  E.  1080.  The  court  erred  in 
overruling  the  objections  to  the  additional 
road  and  bridge  taxes  in  the  towns  named. 

In  the  town  of  Harrlsburg  a  levy  of  $500 
was  made  to  pay  "contingent  expenses"  of 
the  town.  Appellant  objects  to  this  item  of 
taxes,  because  the  purposes 'for  which  the 
levy  is  made  are  not  specifically  stated.  A 
contingent  fund  is  necessary  for  all  munici- 
pal corporations.  The  reason  for  making 
such  a  levy  is  to  provide  a  fund,  usually  a 
small  one,  out  of  which  items  of  expenses 
which  will  necessarily  arise  during  the  year, 
and  which  cannot  appropriately  be  classified 
nnder  any  of  the  spedflc  purposes  for  which 
other  taxes  are  levied,  may  be  paid.  If  all 
of  the  purposes  for  which  a  contingent  fund 
could  te  used  could  be  foreseen,  so  as  to  en- 
able the  municipality  to  specify  each  particu- 
lar purpose*  then  no  contingent  fund  would 
be  necessary.  Every  detailed  Item  of  ex- 
pense would  be  classified  under  Its  appropri- 
ate name.  It  is  because  it  is  Impracticable 
to  always  provide  in  advance  for  incidental 
expenses  that  will  arise  during  the  year  that 
a  contingent  fund  is  usually  provided  by  the 
various  municipalities  of  the  state.'  In  Peo- 
ple V.  Cairo,  'Vincennes  &  Chicago  Railway 
Co.,  237  111.  312,  86  N.  E.  721,  this  court  held 
that  a  levy  for  ''incidentals"  of  $100  by  the 
town  of  Pana  was  not  void,  because  not  suf- 
ficiently specific.  Section  8,  art  13,  c.  139, 
of  Hurd's  Rev.  St  1900,  provides,  among  oth- 
er things,  that  "contingent  expenses  neces- 
sarily incurred  for  the  use  and  benefit  of 
the  town"  shall  be  deemed  town  charges.  No 
question  is  made  as  to -the  amount  of  the 
levy.  The  court  properly  overruled  the  ob- 
jection to  this  Item  of  tax. 

In  the  town  of  Harrlsburg  the  aggregate 
of  all  the  taxes  made  a  total  rate  of  $6.88 
on  each  $100  valuation.  It  became  necessary, 
under  the  law,  to  reduce  this  rate.  Under 
the  emended  revenue  law  of  1909  (I>aws  1909, 
p.  823)  certain  taxes  are  to  be  deducted  or 
excluded  before  the  rate  Is  reduced,  so  that 
which  remains  will  not  exceed  $3  on  each 
$100.  Among  other  taxes  levied  In  the  town 
of  Harrlsburg  was  an  item  of  50  cents  on 
each  $100  for  "rock  road  tax."  The  only 
question  involved  in  this  objection  is  whether 
the  hard  road  tax  should  be  excluded  from 
the  total  rate  before  the  reduction  Is  made. 
Under  section  2  of  the  law  of  1909  it  la 
provided  that  the  county  clerk  shall  reduce 
the  rate  per  cent  of  the  tax  levy  of  such 
taxing  district  or  municipality  in  the  same 
proportion  In  which  It  will  be  necessary  to 
reduce  the  highest  aggregate  per  cent  of  all 
the  tax  levies,  "exclusive  of  state  taxes,  Til- 
lage taxes,  levee  taxes,  school  building  taxes. 


Digitized  by  VjVJVJV  IC 


UL) 


PEOPI/B  T.  INDIANAPOLIS  SOUTHERN  B.  CO. 


i07 


hlgji  scbool  taxee,  road  and  bridge  taxes," 
etc.  Under  the  language  of  this  law  it  seems 
dear  that  "hard  road"  and  "rock  road"  tax- 
es must  be  classified  as  road  and  bridge  tax- 
es. While  the  statute  (Hurd's  Rev.  St  1909, 
c  121,  SI  2^-264)  provides  that  such  taxes 
cannot  be  levied  without  a  vote  of  the  people 
petitioned  for  by  60  landowners  of  the  town- 
ship, and  that  the  tax  Is  to  be  extended  In 
a  separate  column  on  the  tax  books,  and 
requires  the  treasurer  to  give  a  separate 
bond  to  account  for  this  fund  before  It  can 
be  paid  over  to  him,  and  such  tax  can  only 
be  applied  to  the  construction  of  such  roads 
as  were  designated  by  the  vote,  still  It  Is 
in  all  of  its  essential  characteristics  &  road 
tax.  The  purpose  of  It  is  to  permanently 
improve  the  public  roads  of  the  township  for 
the  benefit  of  the  public,  and  to  relieve  the 
taxpayers  from  the  burden  of  annually  pay- 
ing large  sums  to  maintain  dirt  roads  In  a 
usable  condition.  In  a  sense  it  is  Intended 
to  take  the  place  of  other  road  and  bridge 
taxes.  The  statute  under  which  such  hard 
road  taxes  are  collected  provides  that  they 
can  be  used  for  no  other  purpose  than  that 
for  which  they  were  collected.  If  they  are 
not  road  taxes,  it  would  be  difficult  to  classi- 
fy them  under  our  revenue  law.  The  court 
did  not  err  in  excluding  the  hard  road  taxes 
in  the  town  of  Harrlsburg  in  determining  the 
correctness  of  the  clerk's  reduction  of  taxes. 

Appellant  objected  to  all  of  the  taxes  levied 
on  lots  4,  5,  and  6  In  Sloan's  division  of  Rail- 
road addition  to  the  town  of  Barrisburg,  on 
the  ground  that  said  lots  should  have  been 
assessed  by  the  state  board  of  equalization 
as  a  part  of  railroad  track  or  right  of  way 
and  that  they  were  Improperly  assessed  by 
the  local  authorities.  The  evidence  shows 
that  these  lots  are  not  connected  with  the 
appellant's  railroad  track  or  any  side  track 
thereof;  that  they  are  used  for  stock  pens, 
in  which  live  stock  is  placed  preparatory  to 
being  loaded  on  the  cars  of  appellant;  that 
-said  lots  are  entirely  outside  of  appellant's 
right  of  way.  The  statute  requires  that  the 
railroad  company  shall  make  a  list  of  its 
railroad  track  and  other  property  liable  to 
taxation  by  the  state  board  of  equalization, 
and  that  said  board  shall  assess  the  same. 
The  evidence  shows  that  ^pellant  made 
such  certificate,  a  copy  of  which  for  Saline 
-coon^  was  filed  with  the  county  clerk,  and 
that  the  lots  In  question  were  not  Included 
in  said  certificate.  The  omission  to  include 
such  lots  in  said  certificate,  unexplained,  af- 
fords a  fair  basis  for  the  conclusion  that 
'appellant  did  not  regard  said  lots  as  a  part 
-of  its  property  liable  to  assessment  by  the 
'State  board.  We  agree  with  the  court  in  Its 
'decision,  and  with  the  appellant  when  It 
made  its  certificate  to 'the  state  board,  that 
these  lots  are  properly  assessed  as  property 
other  than  railroad  track  and  right  of  way. 

Appellant  objected  to  certain  taxes  In  the 
town  of  Stone  Fort  because  the  certificate 
of  the  town  clerk  did  not  show  the  specific 


purposes  for  which  each  Item  of  taxes  was 
levied.  This  question  has  been  considered 
during  the  present  term  of  court  and  decid- 
ed contrary  to  the  contention  of  appellant 
The  law  does  not  require  the  town  clerk  to 
state  specifically  what  amount  Is  levied  for 
each  purpose.  Any  Information  the  taxpay- 
er may  desire  on  that  subject  Is  obtainable 
from  the  certifldite  of  the  board  of  town 
auditors  on  file  with  the  town  clerk. 

Appellant  also  objected  to  certain  hard 
road  taxes,  for  the  reason  that  they  were 
extende'd  on  a  basis  of  one-third  valuation, 
Instead  of  one-fifth,  as  required  by  the  old 
law,  and  the  objection  was  overruled.  This 
ruling  Is  complained  of.  by  appropriate  as- 
signments of  error  In  this  court  Tbls  ques- 
tion has  had  the  consideration  of  this  court 
in  the  case  of  People  v.  Cairo,  Vlncennes  & 
Chicago  Railway  Co.,  93  N.  E.  402,  and  has 
been  determined  adversely  to  the  contention 
of  tike  appellant  There  was  no  error  In 
overruling  this  objection. 

Appellant  also  objected  to  certain  taxes  in 
the  village  of  Ledford,  but  the  objection  is 
not  insisted  upon  in  this  court 

The  Judgment  of  the  county  court  is  er- 
roneous, in  that  it  overruled  the  objections 
of  the  appellant  to  the  additional  road  and 
bridge  tax  which  was  attempted  to  be  levied 
under  section  14  of  the  road  and  bridge  law. 
In  all  other  respects  the  Judgment  of  the 
county  court  Is  right 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  county 
court  to  sustain  the  objections  to  that  por- 
tion of  the  road  and  bridge  tax  in  the  towns 
of  Raleigh,  Harrlsburg  and  Eldorado  which 
was  levied  In  excess  of  36  cents  on  the  $100 
assessed  valuation.  In  all  other  respects  the 
judgment  will  be  aflSrmed. 

Reversed  In  part,  and  remanded,  with  di- 
rections. 


(247  111.  387) 

PEOPLB  ex  rel.  CORRELI<,  County  Collector, 

V.  INDIANAPOLIS  SOUTHERN  R.  CO. 
(Supreme   Court   of   Illinois.     Dec.  21,   1910.) 

Appeal  from  Crawford  County  Court;  John 
0.  Maxwell,  Judge. 

Application  by  the  People,  -on  the  relation 
of  Arthur  A.  Co*rell,  County  Gollector,  for 
judgment  against  the  Indianapolis  Southern 
Railroad  Company  for  delinquent  taxes.  From 
a  judgment  for  the  taxes,  defendant  appeals. 
Affirmed. 

John  G.  Drennan  and  Parker  &  Crowley,  for 
appellant  Manford  E.  Cox,  State's  Atty.,  and 
Parker  &  Eagleton,  for  appellee. 

PER  CURIAM.  Upon  application  being  made 
to  the  county  court  of  Crawford  county  by  the 
county  collector  for  judgment  against  appellant 
for  delinquent  taxes  for  the  year  1909,  objec- 
tions were  made  to  the  excess  of  the  assess- 
ment for  liard  road  tax  in  the  towns  of  Oblong, 
Robinson,  and  Lamotte  over  the  one-fifth  of 
the  value  of  the  property  in  said  towns  as  fixed 
by  the  assessment  of  1900.  In  the  town  of 
Oblong,  at  the  annual  town  election  held  In 
April,  1906,  75  cents  per  annum  on  each  $100 
of  the '  assessed  valuation  of  the  proiwrty   Ik 
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■aid  town  waa  voted  for  bard  Toads.  The  town 
of  KobinBon,  &t  the  annual  town  elections  of 
1007  and  1908,  and  the  town  of  Lamotte.  at 
the  annual  town  elections  In  1905  and  1909, 
^ch  voted  $1  per  annum  on  each  ^100  of  the 
assessed  valaabon  of  the  property  ki  said  towns 
for  five  years  for  the  same  purpose.  The  ob- 
jections were  overruled  by  the  court,  and  judg- 
ment entered,  from  which  judgment  appellant 
has  perfected  this  appeal. 

The  sole  question  presented  for  review  is  the 
one  determined  in  People  v.  Cairo,  Vincennes 
&  Chicago  Railway  Co..  93  N.  E.  402.  As  the 
conclusion  there  reached  Is  decisive  of  the  ques- 
tion involved  here,  the  judgment  of  the  county 
court  is  affirmed.  ' 

Judgment  affirmed. 

(MT  ni.  <98.) 
PEOPLE  ex  rel.  WHITLCKJK.  County  Ool- 

lactor,  T.  CLEVELAND,  C,  a  &  ST.  L. 

E.  CO. 

(Supreme   Court   of   lUinois.     Dec.   21,  1910.) 

Appeal  from  Vermilion  County  Court;  Law- 
rence T.  Allen.  Jndge. 

Application  by  the  People,  on  the  relation 
•t  H.  H.  TIHiItlock,  County  Collector,  for  judg- 
ment against  the  Cleveland.  Cincinnati,  (Siica- 
go  ft  St.  Louis  Railroad  Company  for  delin- 

tnent  taxes.    I^m  a  judgment  for  the  taxes, 
efendant  appeals.    Aflbmed. 
Bearick  ft  Meeks  and  George  B.  Oillesple  (L. 
3.  Hackney  and  Oilleroie  ft  It^tzgerald,  of  coun- 
•el),  for  appellant     John  H.  Lewman,  State's 
Atty.    (B.  W.  Fisk,  of  counsel),  for  appellee. 

PEE  CDBIAM.  Upon  application  being 
made  in  the  counO  court  of  Vermilion  county 
by  tiie  county  collector  for  judgment  against 
appellant  for  delinquent  taxes  for  the  year 
1906,  objecBon  was  made  to  that  part  of  the 
hard  road  tax  for  the  town  of  Ellwood  which 
was  in  excess  of  $1  for  each  $100  of  one-fifth 
of  the  full  value  of  the  property  of  the  ap- 
pellant as  fixed  by  the  assessment  of  1900. 
The  town  of  Ellwood,  by  a  vote  taken  at  As 
annual  electi<Mi  in  April,  1907.  authorized  a 
levy  of  $1  per  annum  on  each  $100  of  the  as- 
sessed value  of  the  property  in  Uiat  toven  for  a 
period  of  five  years.  The  court  overruled  the 
objection,  aitd  entered  judgment,  from  which 
appellant  has  prayed  and  perfected  this  appeal. 

The  sole  question  raised  Is  the  one  determined 
in  People  v.  Cairo,  Vincennes  ft  Chicago  Rail- 
way Co.,  93  N.  E.  402.  As  our  conclusion  in 
that  case  la  decisive  of  the  question  here  pre- 
sented, the  judgment  of  the  county  court  Is 
affirmed. 

Judgment  affirmed. 

(MT  III.  tie.) 

PEOPLE  «t  re!.  OWEN,  County  Collector, 

T.  CINCINNATI,  L.  ft  C.  BY.  CO. 

(Supreme  Court   of  Illinois.     Dec.  21,  1910.) 

1.  HiQBWATa    (i    125*)— Road   aro   Budox 

TaX«»— V  AUDITT. 

A  tax  levy  by  a  town  of  $1  on  each  SlOO 
valuation  for  5  years,  as  authorized  by  Hard 
Boads  Act  (Hurd's  Rev.  St.  1009,  c.  121,  | 
24!n  I  1,  becomes,  when  properly  certified,  a 
valu  tax  levy  for  5  years;  and  a  change  by 
the  L^slature  of  the  valuation  of  property 
(or  taxation  from  one-fifth,  in  force  at  the  time 
of  the  levy,  to  one-third,  of  the  actual  value 
of  the  property  does  not  afFect  the  tax  which 
may  be  levied  against  the  property  of  a  tax- 
payer, no  change  being  made  in  the  hard  roads 
act,  amended  by  the  same  Legislature. 

[ESd.  Note.— For  other  cases,  see  Highways, 
Dec  Dig.  S  126.*] 


2.  HiQHWATs  (i  125*)— Tax  vob  Roads  Ain> 

Bbidoks— Statutes— CoKSTBuoTioN. 

Under  Hard  Roads  Act  (Hurd's  Bev.  St. 
1909,  c.  121,  i  245)  i  1,  authorizing  a  levy  of 
a  special  tax  of  $1  on  each  $100  valuation  for 
road  and  bridge  purposes,  and  section  4a,  in- 
corporated into  tue  act  in  1900,  authorizing 
the  issuance  of  bonds  for  roads  and  bridges, 
not  to  exceed  the  amount  which  can  be  raised 
for  5  years  by  a  levy  of  $1  on  each  $100  of 
taxable  property,  two  funds  for  road  construc- 
tion purposes  are  created,  and  each  fund  is 
limited  to  $1  on  each  $100  of  taxable  property 
of  a  town,  and  the  special  tax  of  $1  on  the 
$100  may  be  collected,  and  a  tax  of  a  sufficient 
amount,  not  in  excess  of  $1  on  the  $100  for 
6  years,  may  be  levied  to  pay  the  interest  and 
principal  of  the  bonds  issued. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dea  Dig.  i  126.*] 

Appeal  from  Iroquois  Oounly  Court;  John 
H.  Gillan,  Judge. 

Application  by  the  People,  on  the  relation 
of  James  B.  Owen,  County  Collector,  for 
judgment  against  the  Cincinnati,  Lafayette 
ft  Chicago  Railway  Company  for  delinquent 
taxes.  From  a  judgment  sustaining  objeo 
tlons  to  a  part  of  the  taxes,  relator  api)ealsk 
Reversed  and  remanded. 

Jotm  P.  PalUasard.  State's  Atty.  (0.  F. 
Morgan,  of  counsel),  for  appellant  Free 
P.  Morris  and  Eugene  R,  Morris  (L.  J.  Hack- 
ney and  C  M.  Baum,  of  counsel),  for  ap> 
pelleew 

HAND,  J.  This  Is  an  appeal  from  a  jude> 
ment  of  the  county  court  of  Iroquois  county 
sustaining  objections  to  a  part  of  a  tax  lev- 
led  In  Sheldon  township,  in  said  county, 
under  the  provisions  of  "An  act  to  authorize 
the  conatmctlon  and  maintenance  of  gravel, 
rock,  macadam  or  other  bard  roads,"  com- 
monly called  the  "Hard  Roads  Act"  (Hurd's 
Bev.  St  1909,  p.  1955). 

It  appears  from  the  record  that  at  the 
annual  town  meeting  In  Sheldon  township 
In  the  year  1909  a  vote  was  taken  and  was 
carried  up<Hi  the  proposition  to  levy  a  tax 
of  $1  on  the  $100  assessed  valuation  In  said 
town,  for  a  period  of  five  years,  for  the  con- 
struction of  two  hard  roads  In  said  town, 
and  that  the  certificates  required  by  section 
8  of  said  act  to  be  made  by  the  commis- 
sioners of  hli^ways  and  the  town  clerk  of 
said  town  were  made,  and  that  the  county 
derk  extended  a  tax  in  said  township,  upon 
a  valuation  of  $47,286,  of  $1  on  the  $100, 
which  made  a  total  tax  levied  against  the 
property  of  the  appellee  for  the  year  1909 
for  bard  roads  of  $472.85.  Appellee  paid 
$288.71,  and  filed  objections  to  the  balance 
of  the  tax,  wbicb  were  sustained  as  to 
$141.86  of  the  tax,  and  overruled  as  to 
$47.29  thereof,  whldi  latter  amount  has  been 
paid.  It  also  appears  that  on  May  8s  1900, 
at  a  special  election 'held  for  the  purpose  in 
the  township  of  Shddon,  a  vote  was  taken 
under  section  4a  of  said  act  and  the  prop- 
osition carried  to  issue  bonds  in  the  sum  of 
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932,700  for  tbe  pturpose  of  constrnctlsg  bard 
roads  In  Bald  town,  and  that  on  the  lltb 
day  of  August,  1909,  pursuant  to  aald  elec- 
tion, $82,400  In  bonds  were  Issued,  and  tbat 
the  commissioners  of  highways  have  lecelv- 
«d  the  proceeds  of  the  said  bonds. 

The  position  of  the  appellee  Is,  first,  that 
since  the  vote  authorizing  the  levy  of  a  tax 
of  $1  on  the  $100  was  taken,  the  law  in  re- 
gard to  the  valuation  of  property  for  taxa- 
tion has  been  changed  by  the  Legislature 
from  one-flfth  of  the  actual  value  to  one- 
third  of  the  actual  value  thereof,  and  that 
no  more  tax  caQ  be  extended  since  the 
change  in  the  law,  by  virtue  of  said  vote, 
than  could  have  been  extended  before^  bad 
the  law  not  been  changed,  and  that  It  Is 
entitled  to  have  the  tax  extended  against 
its  property  on  the  basis  of  60  cmtts  on  the 
$100,  instead  of  $1  on  the  $100;  and,  sec- 
ondly, tiiat  when  the  bonds  were  issued 
under  section  4a  of  said  act  they  Ux^  the 
place  of  the  original  tax  levy  of  $1  on  the 
$100,  and  that  the  only  amount  of  tax  which 
eonld  lawfully,  be  levied  against  .Its  property 
was  an  amount  which  would  pay  the  inter- 
est on  said  bonds  and  principal  of  said  bopds 
as  they  mature. 

We  do  not  agree  with  either  of  such  ctm- 
tentlons.  The  tax  levy  of  $1  on  the  $100 
was  made  according  to  the  provisions  of  the 
statute,  and  when  properly  certified  It  be- 
came a  valid  tax  levy  for  five  years.  People 
V.  Illinois  Central  RaUroad  Co.,  237  lU.  154, 
86  N.  E.  720.  At  the-  time  the  Legislature 
changed  the  valuation  of  property  for  taxa- 
tion from  one-flfth  to  one-tblid  of  Its  actual 
value.  It  made  no  change  In  the  statute  un- 
der which  this  tax  was  levied,  and  while, 
subsequently,  in  many  Instances  It  changed 
the  rate  at  which  taxes  might  be  levied,  so 
that  the  total  tax  that  might  be  collected 
would  be  no  greater  than  before,  no  change 
In  that  particular  was  made  In  the  hard 
roads  act,  although  that  statute  was  also 
amended  by  the  same  Legislature.  We  are 
of  the  opinion  the  change  by  the  Legislature 
from  one-fifth  to  one-third  of  the  actual 
value  of  property,  as  a  basis  for  the  exten- 
sion of  taxes  did  not  reduce  the  tax  in  this 
case  which  might  be  levied  against  the  ap- 
pellee's property.  People  r.  Cairo,  Vinceimes 
A  Chicago  Railway  Co.,  98  N.  B.  402. 

It  is  provided  by  section  4a  of  the  hard 
roads  act  that  In  those  townships  or  dis- 
tricts where  a  special  tax  for  the  construe. 
tlon  of  hard  roads  has  been  voted,  "if  the 
commissioners  desire  to  expend  on  hard 
roads  in  their  town  (or  district)  a  greater 
som  than  Is  available  to  them  from  other 
sources,"  upon  the  petition  of  the  commis- 
sioners and  the  requisite  number  of  free- 
holders the  proposition  of  borrowing  money 
to  expend  on  hard  roads  in  the  town  may  be 
submitted  to  a  vote  of  the  people,  and  if  it 
shall  appear  that  a  maiorlty  of  the  legal 
voters  voting  at  the  election  shall  vote  for 


the  proposition,  the  supervisor  and  town 
clerk,  acting  under  the  direction  of  the  com- 
missioners of  highways  of  the  town,  shall 
issue  from  time  to  time,  as  the  work  pro- 
gresses, a  sufficient  amount,  in  the  aggre- 
gate, of  the  bonds  of  said  town  or  district 
for  the  purpose  of  building  and  maintain- 
Ing  grave),  rock,  macadam  or  other  hard 
roads,  etc;  tbat  said  bonds  shall  be  Issued 
In  not  more  than  ten  annual  series,  the  first 
series  of  which  sHall  mature  not  more  than 
five  years  from  the  date  thereof,  and  each 
succeeding  series  in  succeeding  years  there- 
after; and  that  the  amount.  Including  the 
principal  and  interest,  to  be  voted  upon, 
shall  not  exceed  the  amount  which  can  be 
raised  during  a  period  of  five  years  by  a 
levy  of  $1  on  each  $100  of  taxable  prop- 
erty  in  said  township  or  district  as  com- 
puted on  the  value  of  such  property  as  taken 
for  assessment  purposes  In  such  town  or 
district,  and  that  such  town  or  district 
shall  provide  for  the  payment  of  such  bonds, 
and  the  Interest  thereon,  by  appropriate 
taxation.  Section  4a  was  incorporated  into 
the  hard  roads  act  in  the  year  1909,  and  was 
clearly  Intended  by  the  Legislature  to  pro- 
vide fnnds  with  which  to  construct  hard 
roads  In  addltton  to  the  tax  mentioned  In 
tbe  preceding  sections  of  the  act  We  there- 
fore have  two  funds  which  may  be  used 
for  constructing  hard  roads;  the  one  from 
a  special  tax  levied  under  the  first  four  sec- 
tions of  the  act,  and  the  other  imder  section 
4a  of  the  act  Each  of  these  fnnds  Is  limit- 
ed to  $1  on  each  $100  of  taxable  property 
of  the  town  or  district  and  neither  fimd 
can  be  raised  without  a  vote  of  the  people. 
In  the  case  at  bar  the  town  voted  to 
levy  a  special  tax  and  subsequently  to  issue 
bonds.  The  two  methods  of  raising  funds 
are  different,  and  tbe  proceedings  by  which 
the  ftmda  are  raised  are  not  brought  about 
by  the  same  parties,  and  we  are  of  the  opto- 
ion  that  the  issuing  of  bonds  under  section 
4ti  of  the  act  does  not  annul  the  proceedings 
under  which  a  tax  had  theretofore  been 
levied  under  sections  1,  2,  3,  and  4  of  the 
act  In  no  event  can  more  than  $2  on  the 
$100  on  the  assessable  property  of  the  town 
in  one  year  be  raised.  No  constitutional  in- 
hibition is  infringed  in  this  case,  and  as 
the  legislative  Intent  is  reasonably  clear, 
we  see  no  reason  for  limiting  the  tax  to  an 
amount  that  will  only  pay  the  interest  on 
all  the  bonds  and  the  maturing  bonds  is 
any  one  year.  In  other  words,  we  are  of 
the  opinion  that  the  $1  on  the  $100  levied 
at  the  annual  town  meeting  In  1909  can  be 
lawfully  collected,  and  that  a  tax  of  a  suffi- 
cient amount  provided  it  does  not  exceed 
the  amount  of  $1  <hi  the  $100  for  Qve  years, 
may  be  levied  to  pay  Umb  interest  on  said 
bonds  and  the  maturing  bonds. 

For  the  reasons  snggtoted,  the  Judgment 
of  the  county  court  will  be  reversed,  and 
the  cause  will  be  remanded  to  tbat  court, 
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with  directions  to  enter  judgment  against 
tbe  appellee  for  $141.85  and  costs. 
BOTersed  and  ronanded,  wltb  costs. 

(MS  111.  a.) 

PHiOPLE  ex  rel.  McCALL,  Connty  Treasurer, 

▼.  C?HICAGO,  B.  &  Q.  B.  CX). 

(Supreme  Court  o^  Dlinols.    Dec.  21,  1910.) 

J,  Towns  (|  57*)— Taxation— CowsTrruTiow- 
Ai,  AND  Statutobt  Pbovisions— Lbvt  fob 
Sfeciai.  Pubposes. 

The  inhabitants  of  a  town  voted  to  borrow 
money  for  bridges,  and  to  issue  bonds  for  those 
purposes,  and  resolved  that  a  direct  annual  tax 
should  be  levied  to  pay  the  interest  and  prin-' 
cipal  of  the  bonds;  the  amount  of  such  levy  to 
be  certified  by  the  town  clerk  to  the  county 
clerk.  Section  20  of  tbe  act  relating  to  roads 
and  bridges  authorizes  the  supervisors  and  oth- 
er officers  of  towns  to  borrow  money  for  sucfa 
gurposes  and  to  issue  the  bonds  of  the  town;  it 
elng  the  town's  duty  to  make  previous  provi- 
sion for  the  collection  ot  a  direct  annual  tax  for 
the  payment  of  the  bonds,  as  required  by  Const. 
art.  9,  I  12.  Held,  that  the  voters,  after  pro- 
viding for  the  issue  of  the  bonds  and  for  a  di- 
rect annual  tax,  had  not  the  further  authority 
to  levy  a  tax  to  pay  the  interest  and  principal 
of  the  bonds. 

[W.  Note.— For  other  cases,  see  Towns,  Dec. 
Dig.  §  57.*] 

2.  Towns  (§  62*)— Claims  Against  Towns— 

Pbesentation  and  Allowance. 

Where  a  town  has  issued  bonds  and  pro- 
vided for  a  direct  annual  tax  to  pay  the  inter- 
est and  principal  on  the  bonds,  as  required  by 
Const,  art.  9,  |  12,  the  basis  for  the  levy  of 
such  tax  is  the  certificate  of  the  board  of  town 
auditors;  the  bonds  being  charges  or  claims 
against  the  town  which  it  is  the  duty  of  the 
board  of  auditors  to  examine  and  allow. 

[Eld.  Note.— For  other  cases,  see  Towns,  Dec. 
Dig.  S  62.»] 

8.  Mandamus  ({  115*)— liEvr  of  Tax  to  Pat 
Bonds. 

Where  a  town  has  issued  bonds,  and  pro- 
vided for  a  direct  annual  tax  to  pay  interest 
and  principal,  as  required  by  Const,  art  9,  { 
12,  the  bondholders  have  the  right  to  compel 
the  levy  of  the  tax  in  accordance  with  such  pro- 
vision. 

[Ed.  Note.— For  odier  cases,  see  Mandamna, 
Dec.  Dig.  I  115.*] 

4.  Towns  (|  56*)— Taxation— Lbvy  fob  Con- 
tingent Expenses. 

Where  a  levy  for  "contingent  expenses"  of 
a  town  is  certified  by  the  town  clerk  to  the 
county  clerk,  and  tbe  nature  of  the  expenses  is 
not  specified,  the  levy  is  illegaL 

[Ed.  Note.— For  other  cases,  see  Towns,  Dec. 
Dig.  i  50.*] 

Appeal  from  Whiteside  County  Court;  B. 
W.  B.  Mitchell,  Judge. 

Action  by  the  People,  on  the  relation  of 
Charles  W.  McCall,  County  Treasurer,  against 
the  Chicago,  Burlington  &  Quincy  Ballroad 
Company.  Judgment  for  defendant,  and 
plalntlir  appeals.     Judgment  affirmed. 

J.  J.  Ludens  and  C.  L^  &  C.  B.  Sheldon,  for 
appellant^  A.  A.  Wolfersperger  and  J.  A. 
Connell,  for  appellee. 

CABTWBIOHT,  J.  The  disputed  qnestion 
In  this  case  is  whether  the  voters  at  their 


annual  town  meeting,  are  authorized  to  levy 
a  tax  to  i>ay  bonds  of  the  town  and  the  in- 
terest thereon. 
At  a  special  town  meeting  held  on  May  16, 

1905,  in  the  town  of  Hahnaman,  in  Whiteside 
connty,  it  was  decided  to  borrow  $1,900  to 
build  certain  bridges  In  the  said  town,  and 
at  the  annual  town  meeting  held  April  6, 

1906,  a  resolution  was  adopted  reciting  that 
bonds  had  beea  issued  to  tbe  amount  of 
$1,795  for  said  purpose,  and  It  was  resolved 
that  a  direct  'annual  tax  be  levied  sufficient 
In  amount  to  pay  the  principal  and  interest 
of  said  bonds  as  the  same  should  fall  due, 
and  the  times  and  amounts  were  specified. 
It  was  further  resolved  that  the  town  clerk 
should  certify,  in  each  year,  to  tlie  county 
clerk  such  part  of  said  direct  tax  as  might 
be  necessary  to  pay  the  interest  and  so  mucti 
of  the  principal  as  would  fall  due  in  the  fol* 
lowing  year.  At  the  annual  town  meeting 
held  April  2,  1907,  a  resolution  was  adopted 
reciting  that  the  legal  voters  had  that  day 
voted  in  favor  of  borrowing  $1,300  to  build 
a  bridge  and  approaches  and  to  take  out,  re- 
place, reconstruct,  and  repair  another  bridge, 
and  it  was  resolved  that  a  direct  annual  tax 
be  levied  sufficient  in  amount  to  pay  the  in- 
terest and  principal  of  the  bonds  to  be  Issued 
in  pursuance  of  said  vote,  and  that  the  proi>- 
er  authorities  of  the  town  should  certify  to 
the  county  clerk,  each  year,  the  amount  nec- 
essary to  be  raised  to  pay  the  principal  and 
interest  of  the  bonds  as  they  should  ndhture. 
There  was  a  vote  the  same  day  to  borrow 
said  sum  of  $1,300  for  the  purposes  specified. 
On  April  7,  1908,  it  was  voted  to  borrow 
$2,250  to  build  certain  bridges,  and  on  the 
same  day,  at  the  annual  town  meeting,  it 
was  resolved  that  a  direct  annual  tax  should 
be  levied  sufficient  to  pay  the  Interest  and 
principal  of  the  bonds  as  they  should  mature, 
and  that  tbe  proper  authorities  should  certi- 
fy to  the  county  clerk,  each  year,  the  amount 
necessary  to  be  raised  to  pay  the  principal 
and  interest  on  the  bonds  as  they  should  ma- 
ture. A  special  town  meeting  was  held  on 
April  7,  1908,  in  the  town  of  Montmorency, 
in  said  county,  at  which  it  was  decided  to 
borrow  $4,000  to  construct,  repair,  and  re- 
construct certain  bridges,  and  at  the  annual 
town  meeting  held  April  6,  1909,  a  resolution 
was  adopted  that  a  direct  annual  tax  be 
levied  sufficient  to  pay  tlie  principal  and  in- 
terest of  the  bonds  Issued  for  the  money  bor- 
rowed and  specified  in  the  resolution,  and 
the  town  derk  was  directed  to  certify,  in 
each  year,  to  the  county  clerk  such  part  of 
said  direct  tax  as  might  be  necessary  to  pay 
the  Interest  on  the  bonds  and  so  much  ot 
the  principal  as  would  fall  due  in  the  follow- 
ing year.  The  town  clerks,  by  virtue  of 
these  resolutions,  certified  to  the  connty  clerk 
certain  sums  to  be  levied  as  taxes  for  tha 
payment  of  interest  and  maturing  bondib 
The  town  clerk  of  'the  town  of  Moutmoroicy 
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also  certified  to  tbe  county  clerk  the  sum 
of  $500  to  be  raised  by  taxation  for  "co4- 
tlngent  ezpeoses"  of  said  town.  The  taxes 
were  extended  by  the  county  clerk  by  virtue 
of  these  certificates,  and  the  Chicago,  Bur- 
lington &  Qulncy  Railroad  Company  objected 
to  the  application  of  the  county  collector  to 
the  county  court  of  said  county  for  Judgment 
against  Its  property  for  said  taxes.  The 
court  sustained  the  objections,  and  denied 
the  application  for  Judgmoit,  and  the  col- 
lector appealed. 

Section  12  of  article  9  of  the  Constitution 
provides  that  any  municipal  corporation  in- 
curring any  indebtedness  shall,  before  or  at 
the  time  of  doing  so,  provide  for  tbe  collec- 
tion of  a  direct  annual  tax  sufficient  to  pay 
the  interest  on  such  debt  as  it  falls  due,  and 
also  to  pay  and  discharge  the  principal  there- 
of within  20  years  from  the  time  of  contract- 
ing tbe  same.  Section  20  of  the  act  in  re- 
gard to  roads  and  bridges  in  counties  under 
township  organization  provides  for  calling  a 
special  town  meeting  to  vote  on  the  proposi- 
tion of  borrowing  money  for  building  a 
bridge  or  other  distinct  and  expensive  work, 
and  if  the  vote  Is  In  favor  of  the  proposition, 
tbe  supervisor  and  town  clerk,  under  the  di- 
rection of  the  commissioners,  are  authorized 
to  Issne,  from  time  to  time,  as  the  work  pro- 
gresses, the  bonds  of  the  town  for  the  specified 
purpose.  If  bonds  are  issued  under  that  sec- 
tion of  the  statute,  the  Constitution  enjoins 
upon  the  town  a  duty,  at  or  before  the  time 
of  incurring  the  indebtedness,  to  provide  for 
the  collection  of  a  direct  annual  tax  to  pay 
the  interest  and  principal  of  the  proposed 
debt  The  provision  for  the  direct  annual 
tax  secures  to  the  bondholder  the  right  to 
compel  the  levy  of  the  tax  in  accordance 
with  such  provision.  It  is  then  the  duty  of 
the  board  of  town  auditors  to  audit  the  claim 
or  charge  against  the  town  and  make  a  prop- 
er certificate  providing  for  the  necessary  tax- 
atlcm  to  pay  it,  without  any  other  presenta- 
tion of  the  claim  by  a  holder  of  a  bond,  lisb 
tax  is  to  be  levied  aod  collected  so  as  to  be 
ready  to  pay  the  interest  and  principal  of 
the  debt  as  it  matures,  but  the  bonds  are  a 
claim  or  charge  against  the  town  with  which 
the  town  meeting  has  nothing  to  do  and  for 
the  payment  of  which  it  has  no  authority  to 
order  the  levy  of  the  annual  tax.  St  Louis, 
Rock  Island  &  Chicago  Railroad  Co.  t.  Peo- 
ple ex  rel.,  147  111.  9,  35  N.  E.  228.  In  that 
case  it  was  held  that  the  bonds  of  the  town 
of  Frederick  were  charges  and  claims  against 
the  town  which  it  was  the  duty  of  the  board 
of  auditors  to  examine  and  audit ;  and  In  the 
previous  case  of  People  ex  rel.  v.  Getzen- 
daner,  137  111.  234,  34  N.  D.  297,  a  peremp- 
tory writ  of  mandamus  was  awarded  to  com- 
pel the  board  of  town  auditors  to  audit  and 
allow  the  claim  of  petitioner  on  bonds  Issued 
by  the  town  of  Mt  Morris  under  an  act  pro- 
viding that  the  town  should,  by  its  proper 
corporate  authority,  annually  assess  and  levy 
a  tax  to  pay  the  Interest  and  principal  of 


the  bonds  as  they  became  duet.  The  principle 
of  that  decision  was  that  the  proper  corpo- 
rate authority  for  levying  a  tax  to  pay  bonds 
and  interest  is  the  board  of  town  auditors. 
And  in  Cincinnati,  Indianapolis  &  Western 
Railway  Co.  v.  People  ex  rel.,  207  111.  566, 
69  N.  E.  888,  it  was  held  that  the  certificate 
of  the  board  of  town  auditors  is  the  basis 
for  the  levy  of  a  tax  to  pay  claims  and  de- 
mands against  a  town,  and  the  vote  of  tbe 
electors  at  the  town  meeting  cannot  be  sub-' 
Btituted  for  tbe  certificate.  If  provision  is 
made  for  a  direct  annual  tax  when  bonds  are 
issued,  the  liability  of  the  town  Is  fixed,  and 
the  board  of  town  auditors  have  no  discre- 
tion whether  to  allow  the  amount  of  the  tax 
or  not  But  that  does  not  affect  the  question 
who  is  to  levy  the  tax  Tbe  same  thing  Is 
true  of  a  Judgment  against  a  town,  and  yet 
action  by  the  board  of  town  auditors  is  nec- 
essary for  the  levy  of  a  tax  to  pay  a  Judg- 
ment It  was  so  decided  in  People  ex  rel. 
T.  Chicago  &  Alton  Railroad  Co.,  194  111.  51, 
61  N.  E.  1064,  and  the  court  held  that  the 
tax  levied  to  pay  a  Judgment  against  a  town 
could  not  be  legally  authorized  by  a  vote  at 
tbe  annual  town  meeting. 

The  question  whether  the  power  to  pass 
upon  and  allow  charges  against  a  town  bas- 
ed upon  town  bonds  should  be  exercised  by 
tbe  board,  of  town  auditors  or  by  the  voters 
at  the  tovm  meeting  was  not  considered  in 
Wright  v.  People  ex  rel.,  87  111.  582.  The 
question  ccRisldered  was  whether  the  voters 
at  the  town  meeting  could  make  provision 
for  a  sinking  fund  for  the  retirement  of 
bonds  which  had  been  Issued  by  the  West 
Chicago  Park  Commissioners  and  the  debt 
be  thereby  distributed  through  a  series  of 
years.  It  Is  manifest  that  such  provision 
could  not  be  made  by  the  board  of  town  au- 
ditors, whose  authority  is  confined  to  audit- 
ing claims  and  charges  against  the  town. 
The  board  could  only  audit  the  amount  nec- 
essary each  year  for  the  Sinking  fund  in  case 
such  a  charge  against  tiie  town  had  been 
created  in  favor  of  the  bondholders,  either  in 
the  Issue  of  the  bonds  or  by  some  lawful 
authority,  and  it  was  held  that  the  voters 
at  the  town  meeting  could  create  such  a 
charge.  It  must  be  regarded  as  settled  law 
that  the  voters  at  the  town  meeting  have  no 
authority  to  levy  a  tax  to  pay  the  interest  or 
principal  of  bonds  issued  by  the  town;  but 
the  basis  of  a  tax  is  the  certificate  of  the 
board  of  town  auditors  to  tbe  town  clerk  and 
a  certificate  of  the  tovni  derk  to  the  county 
clerk.  The  board  of  town  auditors.  In  audit- 
ing a  charge  against  the  town  on  account  of 
bonds  Issued  under  section  20  of  the  act  con- 
cerning roads  and  bridges,  may  see  that  the 
provisions  of  the  statute  in  relation  to  the 
Issuing  of  the  bonds  by  the  supervisor  and 
clerk,  under  the  direction  of  the  commission- 
ers, have  been  complied  with  and  compute 
the  amount  necessary  to  meet  the  obligation, 
but  are  without  discretion  to  refuse  to  audit 
the  dalm  In  accordance  with  the  provision 
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for  the  direct  annual  tax  made  at  or  before 
the  time  of  Incurring  the  Indebtedness. 

It  Is  conceded  that  the  leyy  for  contlDgent 
town  expenses  of  the  town  of  Montmorency, 
which  did  not  specify  the  nature  of  the  ex- 
penses, was  Illegal,  as  It  clearly  was.  Peo- 
ple ex  rel.  v.  Chicago  &  Alton  Railroad  C!o., 
supra;  CSeveland,  Cincinnati,  Chicago  &  St 
Louis  Railway  Co.  T.  People  ex  lel,  206  m. 
582,  69  N.  E.  89. 

The  Judgment  Is  affirmed. 

Judgment  affirmed. 


(248  111.  lOE) 

PBX>PLE  ex  rel.  OWBW,  County  Collector,  t. 

TOLEDO,  P.  &  W.  BX.  CO. 

(Supreme  Court  of  Illinois.    Dec.  21,  1910.) 

HiaEWATs  (§.125*)— Taxks  fob  Roads  and 

Bbidoes— Issue  of  Bonds. 

Undar  Hard  Roads  Act  (Hurd's  Rev.  St. 
1909,  c.  121,  f  245)  i  1,  authorizing  the  electoia 
of  a  town  at  the  annual  town  meeting  to  vote 
ft  special  tax  not  exceeding  $1  on  each  $100 
valuation  to  construct  hard  roads,  and  author- 
ising a  special  election  to  vote  bonds  for  road 
purposes,  a  town  voting  the  special  tax  may 
vote  to  issue  bonds  for  road  purposes,  and  the 
special  tax  must  be  extended  each  year  at  the 
rate  authorized,  and  the  tax  to  pay  the  princi- 
pal and  interest  on  the  bonds  must  be  extended 
each  year  at  a  rate  sufficient  to  produce  the 
amount  to  pay  the  interest  on  the  bonds  end 
the  principal  at  maturity. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec  Dig.  S  125.  •] 

Appeal  from  Iroquois  County  Court;  John 
H.  Olllan,  Judge. 

Application  by  the  People,  on  relation  of 
James  B.  Owen,  County  Collector,  against 
the  Toledo,  Peoria  &  Western  Railway  Com- 
pany, for  a  Judgment  for  delinquent  taxes. 
From  a  Judgment  sustaining  objections  to 
a  part  of  the  taxes,  relator  appeals.  Re- 
versed and  remanded. 

John  P.  Pallissard,  State's  Atty.  (O.  V. 
Morgan,  of  counsel),  for  appellant  Stevens, 
Miller  &  Elliott  and  Free  P.  Morris,  for  ap- 
pellee. 

FARMER,  J.  The  county  collector  of  Iro- 
quois county  made  application  to  the  county 
court  of  the  said  county  for  Judgment 
against  the  property  of  appellee  for  delin- 
quent hard  roads  tax  for  the  year  1900 
levied  by  the  township  authorities  of  Shel- 
don township,  in  said  county.  Appellee  ob- 
jected to  Judgment  The  total  hard  road 
tax  extended  against  the  appellee's  property 
was  1749.60.  It  paid  $449.81  of  this  amount, 
and  filed  objections  to  the  remainder,  $299.- 
88.  The  court  sustained  the  objections  as 
to  $224.91  of  the  amount  objected  to,  but 
overruled  the  objections  as  to  $74.93,  and 
this  simi  appellee  paid.  The  collector  has 
appealed  from  the  Judgment  sustaining  ob- 
jections to  $224.91  of  the  hard  road  tax. 

It  appears  from  a  stipulation  agreed  to 
betwe«i  the  parties  at  the  hearing  that  at 


the  annual  town  meeting  of  said  Sheldon 
township  In  1909  the  proposition  of  levying 
a  tax  of  $1  on  each  $100  assessed  value  of 
the  property,  for  a  period  of  five  years,  for 
the  construction  of  two  hard  roads  in  said 
town,  was  voted  upon,  and  the  proposition 
carried;  that  on  the  8th  of  May,  1909,  at  a 
special  election  held  for  the  purpose  of  vot- 
ing upon  the  question  of  borrowing  $32,700 
for  the  purpose  of  constructing  and  main- 
taining two  hard  roads  in  said  town,  a  ma- 
jority of  the  votes  were  for  borrowing  the 
money;  that  on  the  11th  day  of  August,  1909, 
bonds  in  the  Sum  of  $32,400  were  issued  and 
registered  with  the  county  clerk,  as  required 
by  law.  It  is  also  stipulated  that  the  com- 
missioners of  highways  have  disposed  of 
the  bonds  Issued  and  received  the  money 
therefor. 

Tlie  town  clerk  of  the  town  of  Sheldon 
certified  to  the  county  clerk,  under  date  of 
July  30,  1909,  a  levy  by  the  commlssioneni 
of  highways,  under  authority  of  the  election 
at  the  annual  town  meeting  in  1909,  of  a 
special  tax  of  $1  on  each  $100  assessed  val- 
uation each  year  for  five  years,  for  the 
purpose  of  constructing  and  maintaining 
two  gravel,  rock,  macadam,  or  other  hard 
roads  in  the  said  town.  The  roads  to  be 
constructed  were  described  in  the  certifi- 
cate of  the  commissioners  of  highways.  This 
certificate  of  the  town  clerk  was  filed  vrith 
the  county  clerk  on  July  31,  1909.  Under 
this  certificate  the  county  derk  extended  the 
tax  of  $1  on  each  $100  'assessed  valuation. 
Appellee  objected  to  the  validity  of  a  part 
of  the  tax  thus  extended,  on  the  ground 
"that  the  bonds  Issued  in  pursuance -of  the 
vote  taken  at  the  special  election  were  for 
the  same  purpose  as  the  original  vote  at 
the  annual  town  meeting,  and  that  by  opera- 
tion of  law  and  by  virtue  of  the  hard  roads 
act  the  bonds  took  the  place  of  the  original 
tax  levy,  and  no  amount  of  tax  could  be 
legally  levied  or  extended,  except  such  an 
amount  as  was  required  to  pay  the  bonds 
maturing  in  the  year  1910,  together  with 
interest  on  all  the  bonds" ;  also  "that  at  the 
time  the  original  vote  was  taken  author- 
izing a  tax  of  $1  on  each  $100  valuation, 
the  law  provided  that  the  taxable  value  of 
property  should  be  one-fifth  of  the  full  val- 
uation thereof,  end  that  the  vote  taken  was 
with  reference  to  such  taxable  value,  and 
that  afterwards,  and  prior  to  the  extension 
of  the  tax,  the  law  was  Changed,  making 
the  taxable  value  one-third  of  the  full  actual 
valuation  of  the  property,  and  that  conse- 
quently, by  operation  of  law,  the  rate  was 
reduced,  so  that  only  such  an  amount  as 
would  have  been  raised  tmder  the  original 
valuation  could  legally  be  levied  and  ex- 
tended." This  last 'objection. has  been  dis- 
posed of  contrary  to  the  appellee's  conten- 
tion in  People  v.  Cairo,  Vlncennes  &  Chicago' 
RaUway  Co.,  93  N.  B.  402.  and  People  t. 
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Chicago  as  Eastern  niinolB  Railway  Co.,  93 
N.  B,  TfO. 

The  bonda  bore  Interest  at  the  rate  of  D 
per  cent  per  annnm,  payable  semlannaally, 
and  11  bonds,  of  $500  each,  matured  August 
2,  1910.  Others  mature  each  year  there- 
after mitll  1914,  when  the  last  of  them  be- 
comes due.  Appellee's  position  Is  that  the 
only  tax  that  conld  be  levied  by  Sheldon 
township  for  hard  roads  was  a  tax  sufficient 
to  pay  the  interest  on  all  bonds  and  the 
principal  of  thone  maturing  in  1910;  that 
the  money  received  from  Issuing  and  selling 
the  bonds  was  simply  anticipating  the  bard 
road  tax  aatbcndzed  to  be  levied  at  the  rate 
of  $1  on  each  flOO  assessed  valuation ;  and 
that  that  tax  could  not  be  levied,  and  an 
additional  tax  to  meet  the  principal  and  in- 
terest of  the  bonds.  The  principal  and  in- 
terest of  the  bonds  payable  In  1910  was  $7,- 
120.  Sixty  cents  on  each  |100  of  the  as- 
sessed valuation  of  Sheldon  township  would 
have  produced  that  sum,  and  appellee  in- 
sists that  to  the  extent  the  levy  exceeded  OU 
cents  on  each  f  100  assessed  valuation  it  was 
Invalid.  Uptm  that  basis  appellee  concluded 
$299.88  of  the  tax  extended  against  its  prop- 
erty was  unauthorized  and  illegal,  and  aft- 
er paying  the  excess  above  that  amount 
objected  to  Judgment  against  its  property 
for  $299.88.  The  county  court  adopted  the 
view  of  appellee,  except  it  held  that  the  tax 
should  have  been  extended  sufiBclent,  not 
only  to  pay  the  interest  and  principal  of 
bonds  maturing  in  1910,  but  the  semiannual 
interest  maturing  in  February,  1911.  For 
that  reason  the  court  overruled  the  objec- 
tion as  to  the  sum  of  $74.93  of  the  amount 
for  which  it  was  sought  to  recover  Judg- 
ment, and  sustained  the  objections  as  to  the 
residue,  $224.91.  The  question  presented, 
then,  is  whether  a  township  having  voted 
a  tax  of  $1  on  each  $100  assessed  valuation 
for  five  years,  for  hard  roads,  and  having 
also,  by  authority  of  a  vote  held  In  accord- 
ance with  the  statute,  issued  bonds  for  hard 
road  purposes,  may  levy  a  tax  of  $1  on  each 
$100  assessed  valuation  for  five  years,  and 
also  an  additional  tax  to  pay  the  principal 
and  Interest  of  the  bonds. 

The  first  section  of  the  amended  hard 
roads  act  of  1900  (Hurd's  Bev.  St  1909,  p. 
19S5)  authorizes  an  election  to  be  held  at 
the  annual  town  meeting  to  vote  on  the 
proposition  'Yor  or  against  levying  a  tax 
not  to  exceed  one  dollar  on  each  $100  as- 
sessed valuation  of  all  the  taxable  property, 
including  railroads,  in  the  township  or  road 
districts,  for  the  purpose  of  constructing 
and  maintaining  gravel,  rocli,  macadam  or 
other  hard  roads."  The  petition  of  the  land- 
owners for  the  holding  of  such  election  Is 
required  to  describe  the  location  and  route 
of  the  proposed  road  or  roads,  and  to  state 
the  rate  per  cent,  not  exceeding  $1  on  each 
$100  of  the  assessed  valuation,  and  the  pe- 
riod of  years,  not  exceeding  five,  for  which 
the  tax  shall  be  levied.    Section  2  pre8crit)e8 


the  form  of  the  ballot  to  be  used  at  the  elec- 
tion, and  section  3  provides  that,  if  a  ma- 
jority of  the  ballots  cast  at  said  election  are 
In  favor  of  the  special  tax,  it  shall  be  the 
duty  of  commissioners  of  highways  to  levy 
a  tax  In  accordance  with  the  vote  and  to 
certify  the  same  to  the  town  cleric  in  coun- 
ties under  township  organization,  and  the 
town  clerk  is  required  to  certify  the  amount 
levied  to  the  county  clerk,  who  shall  cause 
the  same  to  be  extended  on  the  tax  books 
for  the  current  year.  The  time  for  which 
the  special  tax  levied  shall  continue  is  lim- 
ited to  not  exceeding  five  years.  Section 
4a  provides  that  in  counties  under  township 
organization  where  the  people  have  voted 
for  the  special  hard  roads  tax,  or  concur- 
rently, with  the  caection  for  such  special 
tax,  "if  the  commissioners  desire  to  ex- 
pend OB.  bard  roads  in  their  town  '(or  dis- 
trict) a  greater  sum  tliaii  Is  available  to 
them  from  other  sources,  they,  or  a  ma- 
jority of  them,  may  petition  the  supervisor 
of  the  town  (or  the  county  clerk  of  the  coun- 
ty to  call  a  special  election  to  vote  on  the 
proposition,  which  shall  be  dearly  stated 
In  the  petition,  substantially  as  follows:  To 
borrow dollars  to  construct  and  main- 
tain gravel,  rock,  macadam  or  other  hard 

roads  in  the  town  (or  district)  of  '" 

Said  section  further  sets  out  the  require- 
ments necessary  to  a  valid  petition,  pre- 
scribes the  notice  of  election  to  be  given  and 
the  manner  of  giving  it,  the  form  of  the 
ballot  to  be  voted  at  the  election,  and  then 
provides  that  if  a  majority  of  the  legal  vot- 
ers voting  at  said  election  favor  the  propo- 
sition to  borrow  money,  the  supervisor  and 
town  clerk,  acting  under  the  direction  of 
the  commissioners  of  highways,  "shall  is- 
sue from  time  to  time,  as  the  work  progress- 
es, a  sufficient  amount  in  the  aggregate  of 
the  bonds  of  said  town  (or  district)  for  the 
purpose  of  building  and  maintaining  gravel, 
rock,  macadam  or  other  hard  roads;  said 
bonds  to  be  of  such  denominations,  bear  such 
rate  of  interest,  not  exceeding  five  per  cent, 
upon  such  time,  and  be  disposed  of  as  neces- 
sities and  convenience  of  said  town  (or  dis- 
trict) officers  require."  The  first  series  are 
required  to  mature  not  more  than  five  years 
from  their  date  and  each  succeeding  series 
in  succeeding  years  thereafter.  "A  record 
of  all  issues  of  said  bonds  shall  be  kept  in 
the  office  of  the  county  derk  of  the  county 
in  which  said  township  or  district  Is  locat- 
ed, and  it  shall  be  the  duty  of  such  county 
clerk  to  extend  annually  against  the  prop- 
erty in  said  township  or  road  district  a  tax 
sufficient  to  pay  the  Interest  of  said  bonds  In 
each  year  prior  to  the  maturity  of  such  first 
series  and  thereafter  he  shall  extend  the  tax 
in  each  year  sufficient  to  pay  each  series  as 
It  matures,  together  with  interest  thereon 
and  with  the  Interest  upon  the  unmatured 
bonds  outstanding:  •  •  •  Provided,  how- 
ever, that  the  amount,  Indnding  the  prin- 
cipal and  interest  Uoi^zi^Pted  upon  shall 
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not  exceed  the  amount  which  can  be  raised 
daring  a  period  of  five  years  by  a  levy  of  one 
dollar  on  each  $100  of  taxable  property  In 
said  township  (or  district)  as  computed  on 
the  value  of  such  property  as  taken  for  as- 
sessment purposes  In  such  town  (or  dis- 
trict) :  And,  provided,  however,  that  the  to- 
tal amount  of  such  bonded  Indebtedness 
shall  In  no  case  exceed  thirty-five  thousand 
dollars  ($35,000),  and  such  town  or  district 
shall  provide  for  the  payment  of  such  bonds 
and  the  Interest  thereon  by  appropriate  tax- 
ation." 

It  must  be  conceded  that  the  language 
used  in  the  act  Is  not  as  clear  and  unambig- 
uous as  It  might  be ;  but  considering  the  en- 
•  tire  act,  together  with  the  object  for  which 
It  was  adopted,  it  seems  reasonably  clear 
that  the  legislative  Intent  was  that  the  spe- 
cial tax  levied  of  $1  on  each  $100  assessed 
valuation  for  Ave  years  should  be  entirely  in- 
dependent of  the  fund  borrowed  under  au- 
thority of  a  special  election,  and  the  special 
tax  is  not  to  be  applied  to  the  payment  of 
bonds  issued  upon  which  the  money  is  bor- 
rowed. Provision  Is  first  made  for  authoriz- 
ing a  special  tax  for  hard  roads.  Then  au- 
thority i»  given  in  townships  having  voted 
for  a  special  tax,  if  it  is  desired  to  expend  a 
greater  sum  for  hard  roads  than  is  available 
from  other  sources  (which  means  the  special 
tax),  to  hold  a  special  election  for  the  pur- 
pose of  votlcg  on  the  question  of  borrowing 
money  to  be  expended  on  hard  roads.  If  a 
majority  of  the  legal  voters  voting  at  the 
said  election  favor  borrowing  money,  a  suf- 
ficient amount  of  bonds  of  said  town,  not  ex- 
ceeding the  aggregate  amount  voted  for,  shall 
be  issued,  from  time  to  time,  for  the  purpose 
of  building  and  maintaining  hard  roads.  The 
petition  for  a  special  election  to  authorize 
the  levy  of  a  tax  of  $1  on  each'  $100  assessed 
valuation  is  required  to  fitate  the  location 
and  route  of  the  proposed  road  or  roads. 
Neither  the  petition  for  nor  the  notice  of  the 
election  held  to  vote  upon  the  question  of 
borrowing  money  for  hard  roads  is  required 
to  describe  the  roads  the  money  is  to  be  used 
in  the  construction  of.  The  bonds  issued  are 
required  to  be  registered  with  the  county 
clerk,  "and  it  shall  be  the  duty  of  such  coun- 
ty clerk  to  extend  annually  against  the  prop- 
erty in  said  township  or  road  district  a  tax 
sufficient  to  pay  the  interest  of  said  bonds 
in  each  year  prior  to  the  maturity  of  such 
first  series  and  thereafter  he  shall  extend 
the  tax  In  each  year  sufficient  to  pay  each 
series  as  it  matures,  together  with  interest 
thereon  and  with  the  Interest  upon  the  un- 
matured bonds  outstanding." 

Appellee  contends  that,  where  money  has 
been  borrowed  and  bonds  Issued,  the  county 
clerk  is  not  to  be  governed,  in  the  extension 
of  the  tax,  by  the  levy  of  $1  on  each  $100  val- 


lution  made  by  the  commissioners  of  high- 
ways, but  he  Is  authorized  only  to  extend 
the  tax  at  a  rate  necessary  to  produce  the 
amount  required  to  pay  Interest  on  all  the 
bonds  and  the  principal  of  said  bonds  as 
they  mature.  This  seems  clearly  incorrect, 
and  not  to  have  been  Intended  by  the  Legis- 
latiura  The  special  tax  authorized  might 
produce  a  very  much  larger  sum  in  any  one 
year  than  would  be  required  to  pay  the  prin- 
cipal and  Interest  on  the  bonds  issued.  The 
amount  of  money  borrowed,  Including  prin- 
cipal and  Interest,  cannot  exceed  the  amount 
which  can  be  raised  during  a  period  of  five 
years  by  the  levy  of  $1  on  each  $100  assessed 
valuation  of  the  property  In  the  township, 
but  it  may  be  any  sum  less  than  that  amount 
If  the  construction  contended  for  by  appel- 
lee is  c(»rect,  the  amount  of  tax  that  could 
lawfully  be  extended  and  collected  would  be 
limited  to  the  amount  necessary  to  pay  the 
bonds,  and  the  township  would  thus  be  pre- 
vented from  collecting  the  amount  it  bad 
voted  to  raise  and  expend  on  hard  roads. 
While  money  for  hard  roads  can  only  be  bor- 
rowed by  townships  that  have  authorized 
the  special  tax,  the  statute  does  not  require 
it  to  be  expended  upon  the  roads  the  special 
tax  Is  levied  to  construct  The  roads  upon 
which  tiie  borrowed  money  is  to  be  expended 
appear  to  be  left  to  the  discretion  of  the 
commissioners  of  hi^ways,  while  the  money 
received  from  the  special  tax  levy  of  $1  on 
each  $100  assessed  valuation  is  required  to 
be  expended  upon  the  roads  described  in 
the  petition  for  the  election  to  authorize  the 
tax. 

The  authority  given  by  the  statute  to  bor- 
row money  for  the  construction  of  hard  roads 
was  not  Intended  to  enable  the  commission- 
ers to  anticipate  the  taxes  tmder  the  levy  of 
$1  on  each  $100  assessed  valuation,  but  was 
intended  to  produce  means  for  the  construc- 
tion of  hard  roads  in  addition  to  said  special 
tax.  The  special  tax  is  to  be  extended  each 
year  at  the  rate  authorized  and  levied  by 
the  commissioners  of  highways.  The  tax 
to  pay  the  principal  and  interest  on  the 
bonds  is  to  be  extended  each  year  by  the 
county  clerk  with  whom  the  bonds  are  regis- 
tered, at  a  rate  sufficient  to  produce  the 
amount  required  to  pay  the  interest  on  aU 
the  bonds  and  the  principal  of  maturing 
bonds.  It  seems  to  us  any  other  construction 
of  the  statute  would  lead  to  confusion  and 
inconsistencies. 

Our  conclusion,  therefore,  is  that  the  coun- 
ty court  erred  in  sustaining  the  objections  <» 
a  part  of  the  special  tax,  and  its  judgment  Is 
therefore  reversed,  and  the  cause  remanded, 
with  directions  to  overrule  the  objections 
and  render  Judgment  for  said  tax. 

Beversed  and  remanded,  with  dlrecUona. 
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(2«  HI.  487) 

PEACOCK  et  al.  t.  PHILLIPS  et  aL 

SCUDDEB  T.  MASTBBSON. 

(Supreme  Conrt  of  Illinois.     Dec.  21,  1910.) 

Pledges  (§  5e*)  — Note  and  Tbust  Deed  — 

ENFOSCElfENT   BT    PUBCHASEB. 

The  provision  in  a  note,  as  collateral  for 
wUch  another  note  secured  by  trust  deed  is 
given,  that  on  default  in  payment  the  payee 
may  sell  the  collateral  pledged  for  such  pay- 
ment, gives  the  purchaser  of  the  collateral,  with 
knowledge  of  the  facts,  no  right  to  enforce  it 
for  a  greater  amount  than  could  the  one  to 
whom  It  was  pledged  ;  that  Is,  the  amount  owing 
the  pledgee. 

[Ed.  Note.— For  other  cases,  see  Pledges, 
Cent  Dig.  H  16»,  170;  Dec  Dig.  i  56.*] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Circuit  Court,  Cook 
Gonnty ;  George  A.  Carpenter,  Judge. 

Suit  by  Emllle  Wilhelmlne  Peacock  and 
another  against  Lillle  M.  Phillips  and  oth- 
ers, i.  Arnold  Scudder  filed  a  cross-bill, 
whose  asserted  right  Edwin  F.  Masterson 
disputed.  From  the  Judgment  of  the  Appel- 
late Court,  reversing  a  decree  In  favor  of 
said  Scudder,  he  appeals.    Afibmed. 

Matz,  Fisher  &  Boyden  (Laird  Bell,  of 
counsel),  for  appellant.  E.  F.  Masterson  and 
E.  F.  Dunne,  for  appellee. 

CABTWEIgHT,  J.  Bmllie  Wilhelmlne 
Peacock,  who  was  the  owner  of  a  promis- 
sory note  for  $15,000  secured  by  a  trust  deed 
on  premises  known  as  151  Astor  street,  in 
Chicago,  and  the  trustee  in  the  said  trust 
deed,  filed  their  bill  in  the  circuit  court  of 
Cook  county  to  foreclose  the  same.  The  ap- 
pellant, J.  Arnold  Scudder,  filed  his  cross- 
bill In  the  case  to  foreclose  a  trust  deed 
which  was  a  second  lien  on  the  premises, 
and  was  made  to  secure  the  payment  of  a 
note  for  $4,000  which  he  had  purchased  from 
the  Chicago  Savings  Bank  &  Trust  Compa- 
ny, and  which  was  held  by  the  bank  as  col- 
lateral security  for  a  note  of  $2,500.  The 
appellee,  Edwin  F.  Masterson,  had  purchas- 
ed the  premises,  and  he  and  bis  wife  by  their 
answer  disputed  the  right  of  the  appellant 
to  a  foreclosure  for  the  full  amount  of  the 
trust  deed,  and  insisted  that  It  was  a  lien 
upon  the  premises  only  to  the  amount  of  the 
note  for  which  it  was  collateral,  wliich 
amount  they  were  ready  and  willing  to  pay. 
The  appellant  had  paid  for  the  note  and 
trust  deed  on  April  29,  1907,  $2,530.62,  which 
was  the  amount  due  the  bank,  and  appellee 
offered  to  pay  that  amount,  with  interest. 
The  appellee  paid  the  amount  8e<mred  by 
the  first  trust  deed,  and  the  original  bill  was 
dismissed  without  prejudice  to  the  cross-bill. 
He  also  paid  to  appellant  the  amount  which 
appellant  had  paid  for  the  note  and  trust 
deed,  together  with  Interest  covering  the 
amount  for  which  it  had  been  held  as  collat- 
eral, and  $200  solicitor's  fees  agreed  upon  by 
the  parties.     Appellee  also  deposited  with 


the  clerk  of  the  conrt  $1,800,  to  be  held  pend- 
ing the  result  of  the  suit,  and  the  lien  of 
the  trust  deed  was  transferred,  by  order  of 
the  court,  from  the  land  to  the  fund  depos- 
ited. The  Issues  were  referred  to  a  master 
in  chancery,  who  reported  that  appellant 
was  entitled  to  the  full  amount  of  the  $4,- 
000  note,  ^th  interest.  The  chancellor  over- 
ruled exceptions  to  the  report  and  entered  a 
decree  for  $1,618  and  interest  from  March 
8,  1008,  and  ordered  the  clerk  to  pay  that 
sum  to  the  appellant  out  of  the  funds  In  his 
hands.  The  Branch  Appellate  Court  for  the 
First  district  reversed  the  decree  and  re- 
manded the  cause,  with  directions  to  order 
the  payment  of  the  amount  deposited  to  the 
appellee,  and  to  dismiss  the  cross-bill  of  the 
appellant.  The  court  then  granted  a  certif- 
icate of  importance  and  an  appeal  to  this 
court. 

The  question  to  be  decided  is  whether  the 
aK>ellant,  who  purchased  the  note  of  $4,000, 
and  the  trust  deed  securing  the  same,  with 
notice  that  they  had  been  deposited  for  the 
payment  of  a  note  for  $2,500,  was  entitled 
to  a  decree  for  the  full  amount  of  the  note 
and  trust  deed  purchased,  or  was  only  enti- 
tled to  the  amount  due  the  bank  and  secur- 
ed by  the  note  and  trust  deed,  which  was 
paid  to  him,  together  with  solicitor's  fees. 
The  material  facts  were  agreed  upon  before 
the  master,  as  follows:  Lillle  M.  Phillips, 
who  was  the  owner  of  the  mortgaged  prem- 
ises, made  her  promissory  note  on  November 
27,  1906,  for  $2,500  to  the  Chicago  Savings 
Bank  &  Trust  Company,  and  at  the  same 
time  she  and  her  husband  executed  their 
note  for  $4,000,  payable  to  their  own  order 
and  Indorsed  In  blank,  together  with  a  trust 
deed  to  secure  its  payment  The  $4,000 
note  and  trust  deed  were  delivered  to  the 
bank  as  collateral  security  for  the  $2,500 
note,  which  provided  that  upon  default  in 
payment  the  bank  might  sell  the  collateral 
pledged  for  such  payment  Upon  the  ma- 
turity of  the  $2,500  note,  on  January  26, 
1907,  a  new  note  for  the  same  amount,  pay- 
able 30  days  after  date,  with  Interest  at  7 
per'  cent,  and  with  the  same  provisions  as 
to  the  collateral,  was  given,  and  the  same 
collateral  security  was  retained  by  the  bank. 
The  $2,500  note  was  not  paid,  and  on  April 
29, 1907,  the  bank  sold  the  collateral  security 
for  the  amount  due  it  to  the  appellant  The 
amount  due  was  $2,530.62,  and  appellant 
knew  all  the  circumstances  of  the  pledge 
The  bank  canceled  the  $2,500  note  and  re- 
turned It  to  Mrs.  Phillips.  Six  weeks  after 
the  sale  of  the  collateral  to  appellant  Mrs. 
Phillips  and  her  husbandconveyed  the  prem- 
ises to  the  appellee,  who  was  Informed  of 
the  note  and  trost  deed  pledged  as  collateral 
security  with  the  bsoik,  and  that  the  bank 
had  authority  to  sell  the  note  and  trust  deed 
on  defonlt  of  payment  of  the  $2,500  note; 
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bat  he  did  not  know  that  the  sale  had  al- 
ready  been  made. 

A  creditor,  holding  goods,  chattels,  or 
tanglUe  personal  property  as  a  pledge  to  se- 
care  the  payment  of  the  Indebtedness  to  him, 
may  sell  the  same  and  apply  the  proceeds  to 
the  payment  ot  his  debt,  accomiting  to  his 
debtor  for  any  surplos.  22  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  882.  From  the  nature  of 
the  property,  the  only  method  of  applying  It 
to  payment  of  the  debt  la  through  a  sale; 
bnt  it  is  not  so  with  bonds,  mortgages,  or 
promissory  notes,  which  are  available  for 
the  payment  of  the  principal  debt  by  col- 
lecting them  and  applying  the  proceeds.  Jol- 
iet  Iron  &  Steel  Co.  t.  Scioto  Fire  Brick  Co., 
82  la  548,  2S  Am.  Rep.  341;  Union  Trust 
Co.  T.  Rigdon,  93  lU.  458.  In  Jenkins  ▼. 
International  Bank,  111  111.  462,  where  notes 
and  a  mortgage  were  pledged  to  the  bank.  It 
was  said  that  a  creditor  holding  such  secu- 
rities has  three  remedies,  and  may  file  his 
bill  to  have  the  collaterals  sold  for  the  pay- 
ment of  the  principal  Indebtedness,  or  may 
bring  suit  upon  the  collaterals  themselves, 
or  collect  the  same  by  a  sale  of  property 
conveyed  in  trust  to  secure  them.  The  cred- 
itor, in  the  absence  of  a  power  of  sale  given 
him  by  his  debtor,  cannot  sell  commercial 
paper  or  choses  in  action,  but  may  collect 
the  same  and  apply  enough  of  the  proceeds 
to  pay  his  debt,  and,  if  there  is  any  balance, 
must  return  it  to  the  pledgor.  Zimpleman  v. 
Veeder,  98  111.  613.  If  the  collateral  secu- 
rity consists  of  a  mortgage,  the  bolder  of  It 
has  a  right  to  foreclose  (Union  Trust  Co.  v. 
Hasseltine  [Mass.]  16  Am.  &  Eng.  Ann.  Cas. 
123,  note),  and  in  such  case  must  account 
for  any  surplus  above  his  debt  (31  Cyc.  888). 
If  the  securities  of  a  third  person  are  depos- 
ited as  collateral,  the  creditor  may  collect 
the  whole  amount  due  from  the  maker,  and 
will  hold  any  surplus  above  his  own  debt  as 
trustee  for  his  debtor,  and  in  such  a  case 
the  maker  of  the  securities  is  not  concerned 
bow  the  pledgor  and  pledgee  should  settle 
between  themselves,  but  Is  held  for  the  full 
amount  of  his  debt  Tooke  v.  Newman,  75 
IlL  215.  In  this  case  there  was  a  contract 
authorizing  the  bank  to  sell  the  $4,000  note 
and  trust  deed  at  public  or  private  sale,  with- 
out adverilslng  the  same,  or  demanding  pay- 
ment, or  glTlng  notice,  and  with  the  right  of 
the  bank  to  purchase  at  the  sale,  if  made  at 
any  broker's  board  or  any  public  sale. 
Where  there  to  a  contract  for  such  a  sale  of 
securities  on  default  in  payment  of  the  debt 
secured,  the  right  to  sell  is  conferred,  not 
by  the  law,  but  by  the  contract,  and  to  to  be 
exercised  according  to  the  contract.  MdDow- 
tSl  ▼.  Chicago  Steel  Works,  124  lU.  481,  16 
K.  B.  864,  7  Am.  St  Rep.  381.  The  bank, 
therefore,  might  have  foreclosed  the  trust 
deed  pledged  for  the  payment  of  its  note  of 
$2,600,  and  could  not  have  had  a  decree  for 
any  more  than  the  amount  due  on  such  note, 
or  it  could  elect  to  sell  the  collateral  In  ac- 
cordance wltti  the  power  given  by  the  con- 


tract In  case  of  foredosnre,  the  equities 
between  the  parties  would  have  forbidden  an 
enforcement  of  the  lien  for  more  than  the 
debt  to  the  bank ;  and  the  question  to  wheth- 
er that  result  could  be  accomplished  by  sell- 
ing the  note  and  trust  deed,  in  pursuance  of 
tiie  agreement,  to  one  who  had  notice  of  the 
facts. 

A  trust  deed  or  mortgage  to  not  assignable 
either  by  the  common  law  or  under  the  stat- 
ute: and  while  the  assignment  of  a  promis- 
sory note  secured  by  mortgage  carries  with 
it  the  mortgage  as  an  Incident  of  the  debt, 
It  does  so  only  in  equity.  When  resort  to 
had  to  a  conrt  of  equity  to  enforce  the  ob- 
ligation created  by  the  mortgage,  It  will  let 
in  any  defense  which  would  have  been  good 
against  the  mortgage  in  the  hands  of  the 
mortgagee  himself,  excepting  only  defenses 
based  on  latent  equities  of  third  persons,  of 
whose  rights  the  assignee  bad  no  notice. 
Olds  v.  Cummlngs,  31  IlL  188;  Silverman  v. 
Bullock,  98  111.  11 ;  Mullanphy  Savings  Balhk 
V.  Scbott.  135  111.  655,  26  N.  B.  640,  25  Am. 
St  Bep.  401;  HImrod  v.  Gilman,  147  lU. 
293,  35  N.  B.  378;  Buehler  t.  McCormIck, 
169  III.  269,  48  N.  B.  287.  A  mortgage  gives 
notice,  on  its  face,  that  the  mortgagor  to  the 
debtor;  and  If  the  assignee  faito  to  obtain 
actual  notice  of  any  equities  os^defenses  of 
such  debtor  it  to  due  to  hto  own  neglect  20 
Am.  ft  Eng.  Ency.  of  Law  (2d  Ed.)  1041. 
The  assignee  to  not  bound  to  Inquire  of  third 
persons  whether  they  have  any  equities,  and 
to  presumed  to  take  without  notice  of  any 
such  equities  and  free  from  them.  The  eq- 
uities here  involved  existed  between  the  bank 
and  the  makers  of  the  note  and  trust  deed, 
and  were  not  latent  There  can  be  no  room 
for  doubt  that  tn  case  of  an  ordinary  sale  by 
the  bank  of  such  securities  they  would  be 
subject  to  such  equities  in  the  hands  of  the 
assignee,  and  the  argument  that  they  are  not 
to  based  on  the  fact  that  there  was  a  con- 
tract giving  the  bank  a  power  of  sale.  As 
we  have  seen,  the  hank  could  not  sell  at  all 
without  a  power  so  conferred,  and  the  pur- 
pose of  the  contract  was  merely  to  enable  the 
bank  to  do  an  act  to  obtain  payment  which 
could  not  otherwise  be  done.  We  do  not' 
see  any  good  reason  for  saying  that  a  mere 
grant  of  power  to  sell  enabled  the  bank  to 
confer  a  grater  right  upon  ttie  purchaser, 
with  full  notice  of  the  facts  and  circumstanc- 
es and  the  extent  to  which  the  bank  could 
enforce  the  obligation,  than  the  bank  would 
have  had  in  case  of  foreclosure. 

Counsel  for  appellant  regard  the  collateral 
as  answering  the  same  purirase  as  accom- 
modation paper;  but  there  to  no  similarity 
between  the  two.  Accommodation  paper  to 
made  without  legal  consideration,  and  would 
fall  of  its  only  purpose  if  the  assignee  could 
not  recover  on  it  discharged  of  all  defenses 
that  might  have  extoted  against  the  accom- 
modated party.  Miller  v.  Lamed,  103  IlL 
562;   Naef  t.  Potter,  226 
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1084,  11  I.,  fi.  Ai  (K.  BO  1084  There  ia  an 
exception  to  the  doctrine  that  one  seeklajr  to 
enforce  In  equity  a  mortgage  security  is  sub- 
ject to  any  defense  wbich  would  liare  been 
good  against  tbe  mortgage  in  the  bands  of 
the  mortgagee.  That  Is  the  case  of  corpora- 
tion bonds,  and  the  appellant  relies  upon  a 
decision  relating  to  collateral  of  that  kind. 
Morris  Canal  &  Bank  Go.  t.  Fisher,  9  N.  J. 
Eq.  667,  64  Am.  Dec.  428.  Bonds  of  that 
kind  are  Issoed  for  the  varpoae  of  raising 
funds  for  the  corporation,  and  are  Intended 
to  be  thrown  upon  the  market  and  to  pass 
from  band  to  hand.  The  mortgage  or  trust 
deed  secnrea  the  boldets  of  the  bonds,  and 
they  can  be  enforced  by  such  holders  for  the 
fall  face  value,  regardless  of  equities.  To 
permit  eqnltable  defenses  to  be  interposed 
would  practically  destroy  snch  methods  of 
raising  money,  and  the  corporation  is  {^op-- 
erly  estopped  to  deny  its  liability.  Peoria 
ft  Springfield  Railroad  Oo.  t.  Thompson,  103 
m.  187.  The  case  of  Trust  Estate  of  Weeks 
ft  Co.,  S3  Md.  620,  related,  to  notes  deposited 
as  collateral  security,  and  no  question  con- 
cerning choses  In  action  not  assignable  was 
iBToIved.  No  well-considered  case  has  been 
cited  expressing  a  view  contrary  to  the  set- 
tled law  in  this  ^isdlctlon. 

The  judgment  of  the  Appellate  Oourt  Is 
■fflrmed. 

Judgmoit  affirmed. 


047  ni.  8«4.) 

PEOPLE  T.   JACOBSON. 

(Sapreme  Court  of   Illinois.     Dec.   21,  1910.) 

1.  Ckiminai.   Law   (f   84*)  — Jubisdiction  — 

MUNIOIPAL  COUBTS. 

The  jurisdiction  conferred  by  Const  art.  6, 
I  28,  vesting  in  tbe  crlUiiDal  court  of  Cook 
county  jarisdiction  of  all  criminal  cases  aris- 
ing in  the  county,  is  not  exclusive,  but  the  Leg- 
Islatuie  may  confer  concurrent  jurisdiction  on 
another  court,  and  Municipal  Oourt  Act  (Hurd'g 
Rev.  St.  1900,  c.  87)  I  266,  fai  so  far  as  it  at- 
tempts to  confer  on  the  municipal  court  juris- 
diction in  criminal  cases  is  not  unconstitutlonsL 
[Bd.  Note.— For  other  cases,  see  Criminal 
lAW,  Cent.  Dig.  H  115-124;  Dec.  Dig.  I  84.*] 

2.  CRiMinAi.  Law  (g  1018*)— Appeai.  akd  Eb- 

BOB— CORSTITUTIONAL    PBOVISIOWS. 

Const,  art  6,  {  26,  provides  that  all  ap- 
peals in  criminal  cases  in  Cook  county  shall  be 
taken  to  tbe  criminal  court  Held,  to  only 
provide  that  all  appeals  in  criminal  cases  in 
Cook  county  which  may  be  given  by  law  shall 
be  taken  to  the  criminal  oourt,  and  not  to  give 
an  appeal  in  til  cases  in  such  county  to  the 
criminal  court,  and  not  to  authorize  an  appeal 
in  any  criminal  case  from  the  municipal  court 
to  sudi  criminal  eourt 

[Ed.    Note.— For   other   cases,    see  Criminal 
I«w,  Dec.  Dig.  I  1018.*] 

&  Criminai.  Law   (|   1179*)  —  Appkal  ahd 
BBB0»— QussrnoRS  Rxvucwablb. 

Wliere  plaintiff  in  error  seeking  to  review 
•  conviction  in  the  municipal  court  did  net  re- 
quest in  such  court  an  appeal  to  the  crimioal 
court  an  assignment  of  error  that  Municipal 
Court  Act  (Hurd's  Bev.  St  1909,  c  87)  {  ^5, 
providing  for  review  on-  error  by  the  Appellate 


and  Supreme  Courts  of  judgments  In  tbe  munic- 
ipal courts  Is  unconstitutional,  will  not  be  re* 
viewed. 

[Ed.  Note.— For  other  cases,  see  CMminal 
Law,  Dec.  Dig.  |  1179.*] 

4.  CaniiiTAL  Law  (i  620*)— Tbiai,  op  Iitdiot* 

ICKNTS  TOQETREB. 

Const  Bill  of  Bights,  |  9,  giving  to  per- 
son accused  of  crime  the  ngnt  to  a  speedy  trial 
by  a  jury  of  the  county  or  district  does  not 
prohibit  a  trial  at  one  time  for  several  offenses 
committed  in  the  same  county. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  f  620.*] 

5.  iRDicniEHT  Airn  Irtobuation  ({  130*)— 

JOINOEB  or  OlTENSES— MiSDEHEANOBS. 

The  Joinder  in  separate  counts  of  several 
offenses  in  violation  of  the  same  statute  defining 
and  punishing  a  misdaneanor  does  not  vitiate 
the  prosecution,  and  in  such  cases  tbe  practice 
of  quashing  the  Indictment  or  information  or 
calhng  on  the  prosecution  to  elect  on  which 
charge  it  will  proceed  does  not  exist 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Dec  pig.  {  130.*] 

Error  to  the  Municipal  Court  of  Chicago; 
Michael  F.  Olrten,  Judge. 

Jacob  Jacobson  was  convicted  of  pnrsaad* 
Ing  a  female  to  enter  a  house  of  prostltutioit 
for  the  purpose  of  practicing  prostltutioti, 
and  he  brings  error.    Affirmed. 

Louis  Greenberg  and  Henry  A.  Berger,  for 
plaintiff  in  error.  "W.  H.  Stead,  Atty.  Oen.. 
and  John  E.  W.  Wayman  (Zach  Hofhelmer, 
of  counsel),  for  the  People. 

DUNN,  J.  An  Information  was  filed 
against  the  plaintiff  in  error  on  July  19. 1909, 
in  the  municipal  court  of  Chicago,  which 
charged  him  with  persuading  a  female 
(naming  her)  to  enter  a  house  of  prostitution 
for  the  purpose  of  practicing  prostitution. 
On  July  29th  a.  jury  was  sworn  to  try  the. 
issues,  leave  was  granted  to  file  an  amended 
Information,  and  an  amended  information 
was  filed  charging  that  the  plaintiff  in  error 
procured  the  person  named  in  the  first  count, 
and  another  (naming  her),  as  female  inmates 
of  another  bouse  of  prostitution.  On  July 
30th  the  jury  impaneled  on  tbe  previous  day 
was  discharged.  The  plaintiff  in  error  was 
arraigned  and  entered  a  plea  of  not  guilty 
to  the  amended  information,  and  was  also 
arraigned  and  entered  a  plea  of  not  guilty 
to  the  original  information.  A  Jury  was 
sworn,  and  a  verdict  was  returned  finding 
the  plaintiff  in  error  "guilty  in  manner  and 
form  as  charged  In  the  Information  filed 
h»ein,"  upon  which  he  was  sentoiced  to  im< 
prisonment  In  the  house  of  correction  for 
two  months  and  to  pay  a  fine  of  (600  and 
the  coeta.  A  writ  of  error  was  sued  oat  to 
bring  the  record  before  us  for  review. 

It  is  first  contended  that  section  2  of  the 
mnnld^^  court  act  (Hurd's  Rev.  St  1909,  c. 
37,  S  265),  in  so  far  as  it  attempts  to  confer 
upon  the  municipal  court  jurisdiction  in 
criminal  cases  in  which  the  punishment  la 
by  fine  or  Imprisonment  otherwise  than  In 
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the  penitentiary,  is  tmconstltntlonal,  becanse 
under  section  26  of  article  6  of  the  Constitu- 
tion the  criminal'  court  of  Cook  county  Is 
vested  with  Jurisdiction  of  all  cases  of  a 
criminal  nature  arising  In  the  county  of  Cook. 
It  was  held  in  the  case  of  Berkowltz  t.  Les- 
ter, 121  111.  »»,  U  N.  E.  860,  that  this  juris- 
diction was  not  exclusive^  even  though  the 
Legislature,  by  section  2  of  division  10  of 
the  Criminal  Code  (Kurd's  ReV.  St  1909,  c. 
88,  8  393),  bad  attempted  to  make  it  so.  Sec- 
tion 12  of  article  6  of  the  Constitution  con- 
fers upon  the  circuit  court  jurisdiction  of 
all  causes  in  law  and  equity  in  language  as 
broad  as  that  which  in  section  26  confers 
upon  the  criminal  court  of  Cook  county  ju- 
risdiction in  all  cases  of  a  criminal  nature, 
yet  in  Myers  t.  People,  67  111.  503,  we  held 
that  the  Jurisdiction  conferred  on  tbe  circuit 
court  by  section  12  was  not  exclusive,  but 
that  it  was  within  the  power  of  the  Legis- 
lature to  confer  upon  county  courts  concur- 
rent jurisdiction  in  criminal  cases.  The  ju- 
risdiction conferred  upon  any  court  by  the 
Constitution  cannot  be  diminished  by  the 
Legislature,  but  in  the  absence  of  a  consti- 
tutional iK'ohibition  the  Legislature  may  con- 
fer concurrent  jurisdiction  of  the  same  sub- 
ject-matter upon  another  court. 

It  is  next  insisted  that  section  22  of  the 
mnnicipal  court  act,  so  far  as  it  provides  for 
the  review  upon  error  by  the  Appellate  and 
Supreme  Courts  of  the  judgments  of  the 
municipal  court  of  Chicago  in  criminal  cases, 
is  unconstitutional,  because  section  26  of  ar- 
ticle 6  of  the  Constltation  provides  that  all 
appeals  in  criminal  cases  in  Cook  county 
shall  be  taken  to  the  criminal  court,  and  for 
this  reason  counsel  think  the  Judgment 
should  be  reversed  and  the  cause  remanded 
to  the  municipal  court  with  directions  to 
grant  the  plaintiff  In  error  an  appeal  to  the 
criminal  court  The  constitutional  provision 
does  not  give  an  appeal  in  all  criminal  cases 
in  Cook  county  to  tbe  criminal  court  but 
provides  that  all  appeals  in  criminal  cases  In 
Cook  county  which  may  be  given  by  law 
shall  be  taken  to  the  criminal  court  The 
appeals  referred  to  are  such  as  are  tried  de 
novo  in  the  appellate  tribunal.  No  appeal 
is  authorized  by  law  in  any  criminal  case 
in  the  municipal  court  The  plaintiff  in  er- 
ror did  not  request  in  the  municipal  court 
an  appeal  to  the  criminal  court,  he  was  not 
denied  such  appeal,  and  the  question  of  his 
right  to  such  appeal  was  neither  presented 
to  nor  decided  by  the  municipal  court.  Tills 
assignment  of  error  presents  nothing  for 
our  consideration,  because  Its  determination 
would  not  affect  the  correctness  of  the  Judg^ 
ment  below. 

It  is  finally  urged  that  the  plaintiff  was 
tried  at  one  time  for  two  separate  offenses, 
and  that  this  was  in  violation  of  section  9 
of  the  Bin  of  Rights,  which  provides  that 
persons  accused  of  crime  shall  have  the  right 


to  a  speedy  public  trial  by  an  -Impartial  Jury 
of  the  county  or  district  in  which  tbe  offense 
is  alleged  to  have  been  committed.  Counsel 
argue  that  this  prohibits  a  trial  for  several 
offenses  at  one  time  though  all  were  com- 
mitted in  the  county  where  the  trial  may  b« 
had.  There  is  no  such  prohibition  in  this 
clause,  which  merely  determines  the  place 
of  the  trial.  Whether  the  defendant  might 
have  objected  to  going  to  trial  on  both  the 
original  and  amended  informations  on  other 
than  constitutional  grounds  is  not  presented 
to  us  and  is  not  decided.  He  went  to  trial 
without  objection,  and  made  no  motion  at 
any  time  to  require  the  prosecutor  to  elect 
There  is  no  bill  of  exceptions  in  the  record, 
and  so  far  as  appears  no  evidence  of  more 
than  one  offense  was  heard.  Bacb  informa- 
tion  charged  a  violation  of  the  same  section 
of  the  statute,  which  was  a  misdemeanor. 
Each  offense  was  of-  the  same  grade  and  sub- 
jected the  offender  to  the  same  punishment 
The  charge  of  two  different  misdemeanors  of 
the  same  nature  may  be  embraced  in  8epa> 
rate  counts  of  tlie  same  information.  In  the 
case  of  misdemeanors  the  joinder  of  several 
offenses  of  the  same  character  will  not  in 
general,  vitiate  In  any  stage  of  tbe  prosecu- 
tion. In  such  cases  the  practice  of  quashing 
the  Indictment  or  information  or  calling  on 
the  prosecution  to  elect  on  which  charge  he 
will  proceed  does  not  exist  1  (^litty  on 
Crim.  Law,  254. 

The  judgment  of  the  municipal  court  la 
affirmed. 

Judgment  affirmed. 

(247  111.  484.) 

MARTIN  et  al.  v.  McCALL  et  al. 

(Supreme  Court  of  Illinois.    Dec  21,  1910.) 

1.  Municipal  Cobpobationb  (S  510*)  — Rbs 
Judicata— SxTBSEquBNT  Action. 

A  judgment  confirming  a  special  assess- 
ment for  a  local  improvement  bars  a  snbae- 
quent  bill  In  equity  to  enjoin  the  officen  of 
the  city  from  proceedinEr  any  farther  with  the 
special  aaseasment  proceedings,  alleging  that 
the  improvement  in  running  a  sewer  across  a 
certain  lot  was  wrongfnlly  done,  in  that  it  was 
not  provided  for  by  the  ordinance,  as  the  Judg- 
ment conclusively  determined  that  the  sewer 
had  been  constructed  in  substantial  compliance 
with  the  ordinance. 

[Ed.  Note.— For  other  cases,  see  Municipal  CJor- 
porations,  Cent  Dig.  S  1180;  Dec.  Dig.  1 510.*] 

2.  MUNICIPAI,    COBPOKATIONS     (|    516*)— OOI,- 

I.ATEBAL  Attack— What  Constitutm. 
Snch  salt  in  equity  was  a  collateral  at- 
tack on  the  Judgment  of  the  connb^  court  con- 
firming the  assessment,  and  also  the  Judgment 
of  that  court  approving  the  acceptance  vt  tbe 
improvement  by  the  ci^  officers. 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
Corporations,'  Dec.  Dig.  i  516.*] 

8.  MuNiciPAi,  Cobpobationb  (i  365*)— Rxs 
Judicata— Obdeb  CoRriBuiNa  Assessment. 
A  Judgment  of  the  county  court  approving 
the  acceptance  of  a  local  improvement  by  the 
city  Is  res  judicata  of  all  questions  of  fact  ap- 
proved and  confirmed  by  said  order,  under  Local 
Improvement  Act  (Hard's  Rev.  St  1900,  c.  24) 
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i  596,  provMlnir  that  the  order  of  the  conrt  in 
resold  to  the  presentation  of  a  certificate  of  the 
completion  of  a  local  improvement  by  the  board 
of  local  improvementB  shall  be  conclusive  upon 
all  the  parties,  and  no  appeal  therefrom,  or 
writ  of  error  thereto,  shall  be  allowed  to  review 
or  reverse  the  same,  and  such  judgment  bars 
a  subsequent  suit  to  restrain  collection  of  an 
assessment  on  the  ground  that  the  improvement 
did  not  comply  with  the  ordinance. 

[E5d.  Note.— For  other  cases,  see  Municipal  Cor- 
porations, Cent.  Dig.  f  898;  Dec.  Dig.  |  365.*] 

4^  PlXADINO  (I  214*)— Deuubbbb— Efteot. 

Under  Local  Improvement  Act  (Hurd's 
Rev.  St  1909,  c.  24)  |  680,  providing  that  the 
order  of  the  court  in  regard  to  the  confirmation 
of  the  acceptance  of  public  improvements  by 
the  city  shall  be  condusive  upon  all  parties, 
and  no  appeal  therefrom,  or  writ  of  error  there- 
to^ shall  he  allowed  to  review  or  reverse  the 
same,  where  a  subsequent  bill  in  equity  to  en- 
join the  proceedings  on  the  special  assessments 
allied  that  the  improvements  were  not  in  ac- 
cordance with  the  ordinance,  it  could  not  be 
contended  that  the  demurrer  to  the  bill  admit- 
ted such  &ct,  since  the  averment  of  such  fact 
coold  Dot  be  inquired  into  on  the  hearing. 

[Ed.  Note.^For  other  cases,  see  Pleading, 
Cent  Dig.  {§  S2!M»4 ;  Dec.  Dig.  {  214.*] 

&  PLEAorNa  (i  214*)— DmtiritBXB— Eftkct. 

The  demurrer  to  a  bill  to  enjoin  proceed- 
ings on  special  assessments  for  improvements 
admits  the  truth  of  facts  stated  in  the  bill  so 
tut  as  they  are  well  pleaded,  but  does  not  admit 
oonclnsions  of  law  drawn  therefrom  though  they 
are  also  alleged  in  the  bill. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {  627;   Dec  Dig.  {  214.*] 

&  MnNICIPAI.  COBPOBATIONS  (J  365*)  — .  lu- 

PBoTEUENTs— Acceptance— JuDOUENT  CoN- 

FiBMiNo — Effect. 

Local  Improvement  Act  (Hurd's  Rev.  St 
1909,  c.  24)  I  590,  providing  that  the  judgment 
of  the  court  confirming  the  acceptance  of  local 
improvements  by  the  city  shall  be  conclusive  of 
the  fact  that  the  improvement  is  made  in  sub- 
stantial compliance  -with  the  ordinance,  cannot 
be  nullified  by  the  admissions  of  parties,  in 
their  pleadings  or  otherwise,  in  a  subsequent 
snit 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporations,  Cent  Dig.  f  898;  Dec.  Dig.  f 
365.*] 

7.  JtrooMBNT  (I  423*)  —  BQriTABix  Beubf  — 

EBBONEOUB    JVDOICBNT. 

It  is  no  ground  for  relief  in  equity  that 
a  jud^ent  at  law  is  wrong  in  law  or  fact,  or 
both,  if  the  complaining  party  had  an  oppor- 
tunity to  make  his  defense  at  law  and  omitted 
to  do  so. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  H  797-801;    Dec.  Dig.  $  423.*] 

8.  Municipal  Cobpobations  (S  513*)— Tbiv- 
lAi     Mattebs— Impboveiients— Obdinance. 

A  bill  attacking  special  assessment  pro- 
ceedings, alleging  that  Uie  sewer  was  not  con- 
•tracted  in  conformity  to  the  ordinance,  in  that 
it  was  constructed  on  a  part  of  a  certain  lot, 
whereas  the  ordinance  did  not  so  stipulate,  was 
defective,  in  that  it  did  not  show  that  the  sewer 
was  npon  some  snbstantial  portion  of  the  lot 
snch  as  the  law  would  take  cognizance  of. 

[Ed.  Note. — For  other  cases,  see  Municipal  Cor- 
porations, Cent  Dig.  {  1206 ;  Dec.  Dig.  |  513.*] 

Ai>peal  from  Olrcnit  Court,  Whiteside  Ooan- 
ty;  Frank  D.  Ramsay,  Jadge. 

Snit  by  David  L.'  Martin  and  ot&era  against 
Charles  W.  HcGftll  and  others.     Judgment 


for  defendants,  and  plaintiffs  appeaL     Af- 
firmed. 

JarriB  Dlnsmoor  and  SVank  J.  Bowman,  for 
appellants.  J.  J.  Lndens,  State's  Atty.,  and 
C.  L.  &  C.  B.  Sheldon,  for  appellees. 

VICKEES,  C.  J.  On  February  4,  1907,  tbe 
city  of  Sterling  passed  an  ordinance  provid- 
ing for  tbe  construction  of  the  east  end  sew- 
er system.  A  petition  was  thereafter  filed 
praying  that  steps  be  taken  to  levy  a  special 
assessment  to  pay  for  sucit  sewer  system. 
The  special  assessment  was  levied  and  duly 
couflrmed  May  30,  190*7.  A  contract  was  let, 
and  the  work  of  Constructing  the  sewer  being 
completed,  on  November  25,  1908,  a  Judgment 
was  entered  confirming  the  acceptance  of  the 
work  by  the  board  of  local  improvements. 
Tbe  complainants  below  appeared  and  filed 
objections  to  the  rendition  of  the  Judgment 
confirming  tbe  acceptance  of  tbe  work.  At 
the  June  term  of  tbe  county  court  complain- 
ants below  filed  objections  to  tbe  rendition  of 
Judgment  for  the  first  installment  of  the  spe- 
cial assessment  against  their  property.  Tbes« 
objections  were  overruled,  and  the  objectors 
appealed  to  this  court  and  the  Judgment  be- 
low was  affirmed.  People  \.  Martin,  243  IlL 
284,  90  N.  E.  699.  After  the  Judgment  of  af- 
firmance In  this  court  complainants  I)elow 
filed  a  bill  in  equity  for  the  purpose  of  enjoin- 
ing tbe  city  and  its  officers  from  proceeding 
any  further  with  sucb  special  assessment  pro- 
ceedings, from  taking  any  further  steps  to- 
ward the  collection  of  subsequent  install- 
ments, and  from  paying  to  the  contractor  any 
money  on  band  that  may  have  been  paid  in 
on  account  of  the  first  Installment.  The  de- 
fendants Interposed  a  demurrer  to  tbe  bill, 
which  was  sustained.  Complainants  below 
elected  to  stand  by  ttaelr  bill,  and  the  same 
was  dismissed  for  want  of  equity.  To  reverse 
this  decree,  complainants  below  have  brought 
tbe  record  to  this  court  for  review. 

A  copy  of  the  original  ordinance  is  append- 
ed to  tbe  bill  as  an  exhibit  and  all  of  the 
proceedings  subsequent  to  its  passage  are  re- 
cited very  fully  in  tbe  bill.  It  is  alleged  in 
tbe  bill  that  tbe  county  court,  on  May  80, 
1907,  confirmed  the  assessment  roll  and  over- 
ruled appellants'  objections  thereto.  It  la 
also  alleged  that  on  Septemtter  18,  1908,  tbe 
county  court  of  Wblteside  county  made  an  or^ 
der  approving  the  acceptance  of  this  work  by 
the  dty,  and  that  said  order  of  approval  was 
entered  over  the  objections  of  the  appellants. 
This  averment  is  accompanied  by  tbe  state- 
ment that  the  certificate  of  completion  of  the 
work  In  accordance  with  the  ordinance  and 
contract  was  false;  and  made  with  tbe  pur- 
pose of  defrauding  appellants  and  other  prop- 
erty owners.  The  bill  sets  out  wltb  consid- 
erable detail  several  particulars  in  which  it 
is  claimed  that  the  sewer  was  not  construct- 
ed in  the  manner  that  tbe  ordinance  required. 
Among  other  things  complained  of  as  to  tbe 
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manner  Id  which  this  eewtx  was  conatxncted, 
the  bUl  alleges  that  the  eewer  as  proTided  for 
by  the  ordinance  was  located  across  lots  4, 
3, 2,  and  1  in  block  30,  and  lots  7,  8,  9, 10, 11, 
and  12  In  block  34.  It  is  aUeged  in  the  bUl, 
and  the  same  appears  from  the  copy  of  the 
ordinance^  that  no  part  of  .the  sewer  was  lo- 
cated on  lot  9  In  block  88.  The  bill  charges 
that,  in  fact,  the  sewer  as  constructed  is  lo- 
cated on  a  part  of  lot  9  in  said  block  38,  and 
that  there  Is  nothing  In  the  petition,  or  else- 
where in  the  special  assessment  proceedings, 
showing  that  the  city  owned  or  had  acquired 
a  right  of  way  for  such  sewer  over  said  lot 
9.  It  appears  from  the  bill  that  this  lot  is 
owned  by  John  W.  and  David  L.  Martin,  two 
of  the  appellants  herein,  and  Uiat.  they  own 
other  property  assessed  for  the  improvement 
Lot  9  in  block  38  was  specially  assessed  for 
the  improvem^it  in  question,  and  was  among 
the  property  for  which  objections  were  filed 
to  the  Judgment  of  confirmation,  the  Judg- 
ment approving  the  acceptance  and  the  Judg- 
ment for  first  delinquent  installment  Appel- 
lants aver  that  since  the  filing  of  said  objec- 
tions and  the  rendition  of  said  Judgments  the 
fact  has  been  ascertained,  which  was  before 
unknown  to  them,  that  the  sewer  had  been 
built  over  and  across  lot  9  In  block  38,  and 
that  appellants  were  kept  in  l^orance  of 
this  fact  by  the  failure  of  the  ordinance  to 
describe  any  land  that  would  be  necessarily 
taken  or  damaged  in  the  construction  of  said 
sewer  and  by  reason  of  the  map  of  the  sew- 
er territory  made  by  the  engineer  failing  to 
show  that  the  sewer  would  cross  any  part  of 
said  lot  9  in  block  38. 

The  only  question  involved  is  whether  the 
court  erred  in  sustaining  the  demurrer  and 
In  dismissing  appellants'  bilL  There  are  a 
number  of.  objections  to  this  bill  which  are 
urged  by  appellees  in  their  brief.  In  view  of 
the  conclusion  we  have  reached  with  respect 
to  one  of  these  objections  the  others  need  not 
he  considered.  If  this  bill  Is  sustained  It  will 
have  the  effect  of  nullifying  the  judgment  of 
confirmation  as  well,  as  the  judgment  approv- 
ing the  acceptance  of  this  work  by  the  city. 
This  bill  la  a  collateral  attack  upon  those 
Judgments.  It  seeks  to  vacate  the  assess- 
ment for  reasons  which  existed  at  the  time 
the  Judgment  of  confirmation  was  entered. 
We  are  of  the  opinion  that  the  Judgqient  of 
confirmation  is  res  judicata  of  all  the  ques- 
tions that  are  presented  in  this  bill.  The  va- 
lidity of  the  ordinance  under  which  this  im- 
provement was  constructed  was  involved  In 
the  case  of  People  v.  Martin,  supra,  and  this 
court  held  it  valid.  That  case  conclusively 
settles  the  validity  of  the  ordinance,  regard- 
less whether  the  specific  objection  to  said  or- 
dinance now  Insisted  upon  was  raised  In  that 
case  or  not^  The  validity  of  the  ordinance 
Cannot  be  thus  attacked  by  the  same  parties 
by  piecemeal  although  the  action  may  be  In  a 
dlflTerent  form.  Lusk  v.  City  of  Ohicago,  211 
III.  183,  71  K.  E.  87&  The  bill  shows  that 
the  Improvemoit  was  accepted  by  the  city. 


and  that  such  acceptance  was,  after  notice, 
appearance,  and  objection  of  the  appellants, 
confirmed  by  a  Judgment  of  the  county  court 
That  judgment  is  res  Judicata  of  aU  questions 
of  fact  approved  and  confirmed  by  said  order. 
People  V.  Cohen,  219  111.  200,  7S  N.  E.  38& 
Section  84  of  the  local  Improvement  act 
(Hurd's  Kev.  St  1909,  c.  24,  t  590)  provides 
that  the  court,  upon  the  presentation  of  a 
certificate  of  the  completlob  of  a  local  im- 
provement by  the  board  of  local  improve- 
ments, shall  hear  and  determine  the  same  in 
a  summary  manner,  and  shall  enter  an  order 
according  to  the  fact  ."Such  order  of  the 
court  shall  be  conclusive  upon  all  the  parties, 
and  no  appeal  therefrom,  or  writ  of  error 
thereto,  shall  be  allowed  to  review  or  reverse 
the  Bam&"  The  efl^ect  of  this  Judgment  Is  to 
conclusively  determine  that  the  work  has  been 
constructed  in  substantial  compliance  with 
the  ordinance.  The  effect  of  appellants'  bill 
is  to  raise  an  Issue  as  to  whether  the  sewer 
was  constructed  in  accordance  with  the  ordi- 
nance. This  cannot  be  done  without  showing 
that  the  county  oourt  apitroved  the  certificate 
of  completion  of  the  work  without  Jurisdic- 
tion. The  jurisdiction  of  the  county  court  to 
pass  upon  the  certificate  of  the  board  of  local 
improvements  affirmatively  appears  from  the 
allegations  of  the  bill.  Appellants  seek  to 
avoid  the  effect  of  this  Judgment  by  averring 
that  the  court  acted  upon  a  false  certificate 
and  that  the  Judgment  was  obtained  fraudu- 
lently. The  only  fact  set  out  in  the  bill  in 
support  of  the  general  allegation  of  fraud  is 
the  omission  from  the  ordinance,  and  from 
the  map  of  the  sewer  district,  of  any  refer- 
ence to  the  location  of  a  part  of  the  sewer  on 
lot  9  in  block  38.  Appellants  say  that  the  de- 
murrer admits  the  averment  in  the  bill  that 
the  sewer  is,  In  fact,  located  Upon  a  part  of 
lot  9  in  blocli  38.  The  rule  is  that  a  demurrer 
admits  the  trnth  of  facts  stated  in  the  bill  so 
far  as  they  are  relevant  and  well  pleaded, 
but  It  does  not  admit  the  conclusions  of  law 
drawn  therefrom  although  they  are  also  al- 
leged in  the  bill.  Story's  Eq.  PI.  g  452.  The 
averment  of  a  fact  which  appellants'  bill 
shows  could  not  be  Inquired  Into  on  bearing  Is 
not  admitted  by  the  demurrer.  The  statute, 
which  makes  the  judgment  confirming  the  ac- 
ceptance of  a  local  improvement  conclusive 
of  the  fact  that  the  improvement  is  made 
In  substantial  compliance  with  the  ordi- 
nance, cannot  be  nullified  by  the  admis- 
sions of  parties,  In  their  pleadings  or  other- 
wise. This  case  will  not  be  determined  on 
the  assumption  that  the  sewer  was  not  locat- 
ed in  the  place  and  constructed  in  the  man- 
ner required  by  the  ordinance,  but,  on  the 
contrary,  giving  to  the  Judgment  of  the  coun- 
ty court  the  conclusiveness  required  by  sec- 
tion 64  of  the  local  Improvement  act,  we  must 
assume  that  the  sewer  was  located  and  con- 
structed in  substantial,  compliance  w(th  the 
statute,  and  that  neither  averment  nor  proof 
to  the  contrary  will  be  considered.  The  pow- 
er of  a  court  of  equity  to  set  aside  ana  nullify 
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JuAgmtattB  it  tew  M  exerased  according-  to 
the  fixed  rules,  one  of  wbldi  is  that  It  Is  so 
KToand  for  rdie]l|  In  equity  that  a  Jadgment 
l8  wrong  In  iW'or  (act,  or  bot;h,  if  the  oom- 
plalnlng  party  had  an  opportunity  to  make 
his  defeitee  at  law.  and  omitted  so  to  do. 
Sumner  t.  VUlage  of 'MUford,  214  lU.  888,  7S 
N.  B.  742 :  Cosgrove  v.  City  of  Chicago,  235 
m.  358,  MN.  E.  B9».'  ■ 

The  bUl  does  not  stalie  bow  much  of  said 
sewer  Is  on  lot  9  in  block  3&  The  allegation 
Is  that  It  Is  npon  a  part  of  said  lot.  The 
pleading .  will  be  construed  most  strongly 
against  the  pleadef.  The  bill  Is  defective  in 
that  It  does  UQt  show,  that  the  sewer'  Is  upon 
some  «ubstantlal  portion  of  said  lot.  such  as 
the  law  would  take  cognizance  of.  If  the 
sewer  only  dccapled  one  Inch  off  the  comer  of 
said  lot  ,lt  ^oUld  bardly  be  contended  that 
the  law  would  pay  ai^  attention  to  such  an 
tnfiniteslmally  small  aiatter,  and  yet  the 
aiverments  of  the  |)U1  do'  not  negative  this 
condition  of  affairs,  There  was  no  error  In 
■nsti^lnipgi  the  demurrer  to  this  bill  and  dis- 
misslng  the  same. 

The  decree  of  th«  drcult  court  of  White- 
aide  county  will  be  affirmed. ' 
'  Decree '  afflrmM. 


lia  in.  EM.) 

PEOPLB  ez  leL'  UBB,  Oonnty   Oellector,  t. 

CINCINNATI,  U  *  a  RY.  CO. 

(Supreme  Court  et  IlUnbis.-  Dec.  21,  1910.) 

L  I'AXATioH  (I  844*)'— Salb  of  Iiawi>-^Pko- 

CKM)IWQ8— BtTBDMr  0»  PhoOF. 

where  a  county  tax  collector  made  a  prima 
fade  case  In  proceedings  for  judgment  against 
property  for  deKnqttent  taxes,  ue  property  own- 
er was  reQuired  to  overcome  such  case  by  evi- 
dence. 

[Bd.  Note.*-Kor  other  cases,  see  TaxatioQ, 
Cent.  Dig.  1  1309;   Dec.  Dig.  I  644.  •] 

t.  Ootmnxs  (|  •  192*)— Taxes  — Pubposes  — 

Salakies  or  OOTJBTT  OfficEbb— "Office." 
A  janitor  Is  not  a  county  ofiScer,  within  the 
constitutional  definition  of  an  "office,"  so  that 
the  salary  of  a  janitor  cannot  be  considered  in 
determining  whethei^  a  certain  amount  was  prop- 
erly levied  for  the  salary  of  county  officers. 

[EH.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  {{  300-302;   Dec.  Dig.  |  192.» 

For  other  definitions,  see  Words  and  Phrases, 
■wtA.  6,  pp.  4921-4931;   vol.  S,  p.  7736.) 

S.  CoTJWTiES   (8   1 92*)— Taxes  — Pdbposm  — 
■  Couirrr  Offioebs. 

Since  county  officers'  hsfve  no  authority  to 
appoint  a  stenographer,  the  salary  of  such  a 
stenographer  cannot  be  included  as  an  Hem  of  a 
county  tax  for  salaries  of  county  ofBcern. 

[Ed.  Note. — For  other  cases,  see  Oonttties, 
Cent  Dig.  H  30O-9Q2;    D«c.  Dig.  |  102.«] 

4.  Patjpebs  (I  10*)  —  Taxes  —  Pdbpdses — 
Omnrrr  Tax— Mairdsnanoe  of  Paufebs. 
While  Lam  1861,  p.  136,  require  the  sev- 
eral towns  of  Kankakee-  county  to  support  pau- 
pers residing  within  their  limits,  as  well  as 
nonresident  pa«pers  chargeable  as  such  thwe- 
in,  the  oomty  may  maintain  a  county  pooihouse 
and  fix  the  rate  which  each  town  will  pay  for 
the  sapp6rt  at  its  panpsis  therein,  or  transient 
persons  not  chMgeaUe  to  any  town  may  be 
maintained  therein,  so  that  such  county,   hav- 

•Va*otlMrcaaMss«AiMt«pi«aMuottoBNOHBsaiaI>M.Dlg.*An.SiB.KvI<e.6Ml«iAB«9-(tad«cas^ 
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Ing  estabHshed  a  county  poorbonse,  may  levy  % 
tax  for  ths  care  of  pauper& 

[Ed.  Note,— For  other  cases,  see  Piiupers, 
Cent  IMg.  Ji  12,  22;   Dec,  Dig  |  10.*] 

Ajppeal  from  Kankakee  County  Court;  A. 
W.  be  Selm,  Judge. 

Proceedings  by  the  People,  on  the  relation 
of  Dan  G.  lae,  Co.unty  Collector,  against 
the  Cincinnati,  Lafayette  &,  Chicago  Railway 
Company.  From  a  Judgment  for  relator,  de- 
fendant-appeals.. Affirmed. 

W.  B.  Hunter  and  Walter  a  Schneider, 
for  appellant  X  Bert  MlUer,  State's  Atty-„ 
for  appellee.. 

OARTWHIOHT,  J..  ■  Dan  G*  Lee,  count»i 
collector  of  Kankakee-  county,  «pplled  to  the 
oomtty  court  of  the  said  eoun^  for,  Judgment 
against  the  property  of  the  Olocimiatl,  La- 
fayette ft  Chicago  Railway  Company  for  de- 
UnQuent  taxes  for  the  year  1900,  and  the' 
railway  company  filed  obJeqtioDs  to  the  dif- 
ferent.  taxes.  A  county  tax  of  $60,000  was 
levied,  made  up  of  different  Itesss,  Includ- 
ing bnllding  purposes,  $11,000 ;  salary  of  tb« 
officers,  $12,{i00;  and  care  of  paupers,  $8,000. 
The  objections  Included  the  Items  for  build- 
ing purposes  and  caj«  of  paupers  and  $S,000 
of  the  item  for  salary  of  officers.  The  col- 
lector admitted  that  the  Item  for  building 
purposes  was  not  sufflcleatly  specific,  c^id  the 
court  sustained  the  objeotlon  to  that  item 
and  tbe  objections  to  the  other  taxes,  except 
the  Items  for  salaries  of  officers  and  care 
of  paupers.  Judgment  was  entered  in,  ac- 
oordaoce  with  the  finding,  and  the  raUway 
company  appealed. 

The  collector  made  the  formal  proof  which 
ecMtstitated  a  prima  facie  case  In  his  favor, 
and  the  railway  company  was  called  upon 
to  overcome  It  by  evidence.  The  objection 
to  $6,000  of  tbe  item  qf  $;2,500  for  salaries 
of  officers  was  that  $7,500  would  cover  all 
the  salaries  which  the  county  was  required 
to  pay,  and  no  evidence  whatever  was  offer- 
ed to  sustain  that  objection.  It  was  stipu- 
lated that  the  -item  was  included  in  the 
county  tax,  but  that  did  not  establish  the 
invalidity  of  apy  part  of  it  It  Is  argued 
that  some  of  the  county  officers  must  receive 
their  compensation-  ^nd  office  expenses  out 
of  the  fees-  of  the  office,  and  that  no  tax 
whatever  can  be  legally  levied  to  pay  the 
same.  It  is  true  as  to  some  county  officers 
that  they  must  get:  their  compensation  out  of 
fees ;  but  the  county  Is  required  to  pay  them 
fees,  under  the  fees  and  salaries  act,  for  cer- 
tain services,  the  amount  of  which  the  rec- 
ord in  this  case  does  not  show. 
-  The  <t>IIeotor  offered  in  rebBttal  evidence 
of  the  salaries  allowed  to  county  officers,  and 
included  a  janitor  and  a  county  stenogra- 
pher. Counsel  for  the  railway  company  are 
correct  in  their  claim  that  a  Janitor  is  not 
an  o^cer  under  the  accepted  definition  of  an 
office  given  in  the  Constitution,  and  there  is 
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BO'anthorlty  for  tbe  appointment  of  a  coon- 
tj  stenographer.  If  the  county  officers  who 
receive  compensation,  either  In  the  form  of 
fees  or  salary,  require  the  services  of  a  ste- 
nographer, they  must  pay  for  such  services 
themselves.  Excluding  these  Items,  however, 
fa  not  sufficient  to  show  that  the  amount  in- 
cluded In  the  tax  for  salaries  was  In  excess 
of  the  amount  for  which  the  county  authori- 
ties were  sruthorlzed  to  levy  a  tax. 

The  only  evidence  relating  to  the  item  for 
Ckre  of  paupers  consisted  of  a  stipiilation 
that  certain  amounts  therein  named  were 
levied  at  the  annual  town  meetings  in  the 
respective  towns  for  the  support  of  paupers ; 
but  If  the  iouBty  could  not,  under  any  cir- 
cumstances, levy  a  tax  for  the  care  of  pau- 
pers, tbe  objection  would  be  good  as  a  mat- 
ter of  law,  and  no  evidence  would  be  requlr-. 
ed.  '  Tbe  several  towns  in  Kankakee  county 
are  required  to  support  all  paupers  residing 
within  their  respective  limits  and  all  non- 
resident paupers  becoming  chargeable  as  such 
therein.  Laws  1861,  p.  136.  '  But  even  where 
the  paupers  are  supported  In  that  way,  the 
county  is  authorized  to  establish  and  main- 
tain a  county  poorhonse,  and  to 'fix  a  rate 
per  day  or  per  week  that  each  town  shall 
pay  for  the  support  and  maintenance  of  Its 
paupers  therein.  The  colloctor  proved  that 
there  was  a  poorhouse  in  Kankakee  county, 
with  stock  on  the  farm  and  employta  raising 
iArden  prodnce  for  tbe  paupers,  and  a  super*- 
intendent,  who,  with  his  wife,  was  paid  a 
salary  of  $100  per '  nionth.  There  is  also  a 
physician  for  tbe  paupers,  who  is- paid  $240 
a  year,  and  transient  paupers  whose  homes 
aire  not  In'  that  county,'  and  who  are  not 
diargeable  to  any  particular  town,  are  aided 
ttnd  cared  for  at  the  poorhouse.  '         > 

"  It  te  intended  that  tbe  char^  against  the 
towns  for  the  support  of  their  paupers  shall 
he  sdfflcient  to  cover  the  expense  Of  such  sup- 
port ;  but  there  may  be  transient  perisons,  re- 
quiring temporary  relief ,  for  which  nocharge 
could  be  tnade  to  any  particular  town,  and 
there  might  be  expenses  connected  with  the 
poorhouse  and  its  maintenance  which  tbe 
county  might  properly  pay,  and  Which  would 
be  fairly  included  under  the  item  of  care  of 
paupers.  The  objectloii  was  that  the  county 
had  no  power  to  levy  any'  tax  for  the  care  of 
paupers,  and  It  was  not  sustained  by  the  evi- 
dence. 

The  Judgment  is  affirmed. 
'    Judgment  affirmed. 
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PEOVTJB  ex  rel.  ORAFF,  County  OoIIector,  t. 

CHICAGO,  B.  &  Q.  R.  CO. 

(Supreme  Court  of  lUinoia.    Dec.  21.  1910.) 

1.  JUDOHKNT  (H  540,  713*>— COKOLtJSiVKNESa 

— Bak  to  Subsequbnt  Action. 

Where  a  matter  has  been  adjudicated  by  a 
court  of  competent  jnrisdiction,  it  is  conclusive- 
tj  settled  in  a -subsequent  litigation  in  a  court 


of  concurrent  jurlsdictloa  betwe^  flie  same  paiv 
ties,  where  the  same  question  arises ;  but  where 
the  former  adjudication  is  relied  on  •■  a  bar 
to  a  subsequent  action,  it  is  necessary  tiiat 
there  shall  be  identity  both  of  tbe  subject-mat- 
ter and  the  parties. 

[Ed.   Note. — For  other  cases,  see  Judgment, 
Cent   Di^.  H  1079,  iSO^im;    Dec.  Dig.  H 

2.  JnOGMBNT  (§    660*)— CONCI.ITSiyBIXS»— Ao^ 
TUAI.    CONTBOVEHST. 

Where  a  suit  is  deviseil  to  have  «  certain 
Judgment  entered,  it  will  not  be  binding  on  the: 
public,  or  those  who  are  not  partie(i  to  the 
scheme. 
.  [Ed.  Note.— For  other  cases,  see  Judgment 
Dec.  Dig.  I  060.*] 

3.  JT7D0UENT    (I    660*)— CoNCLTTBlVKNIISa— AO- 
TUAL  CONTBOVEKST— BCBDEN  OF  PROOF. 

Where  there  is  some  evidence  indicating 
that  a  mandamus  proceeding,  b«Kun  by  county, 
commissioners  and  others  against  tbe  oountj' 
clerk  to  compel  him  to  extend  taxes  at  a  speci- 
fied rate,  was  collusive  io  character,  the  burden 
was  on  tbe  sheriS,  in  a  sabsequent  action 
against  a  taxpayer  tn  enforce  tbe  tax,  to  show 
that  such  proceeding  involved  an  actual  con- 
troversy and  was  contested  between  the  par-' 
ties,  in  order  to  sustain  a  plea  that  the  Jud^ 
ment  therein  was  res  judicata. 

[Kd.   Note.— For  .other  cases,  see  Judgment. 
Cent  Dig.  {  1171;    Dec  Dig.  |  660.*] 

4.  JUDOMKNT    (8    656*)   —   COHOLUBIVJIirEBS  — 
JnOGMENI    ON    DEMURBEB.' 

A  judgment  may  be  conclusive  of  an  is- 
sue, though  Tendered  on. a  general  demurrer 
contesting  tbe  facts  alleged, 'if  the  issue  of  law 
was  contested  in  good  faith.' 

[Ed.   Note.— For '  other  cases^:  see  Judgments 
Cent.  Dig.  f  1167;    Dec.  Dig.  {  656.*] 

5.  JcneMBNT  (I  660*)— OoHqi.usivsirxs8— Eb- 

BONEOUS  JUDQMENT. 

It  is  not  material  to  the  conclusiveness  ot 

a  judgment  that  it  was  erroneous,  and  woul4 

have  been  reversed  on  appeal  or  writ  of  error. 

[Ed.   Note.— For  other  cases,   see   Judgment. 

Cent  Dig.  {  1171;  Dec  Dig.  f  660.*] 

6l  Judouent  (I  708*)— Res  Jt7dioata— Iden- 
tity OF  Pabtibs. 

A  tax  rate  having  been  fixed  for  county, 
paric,  and  library  purposes,  county  commission- 
ers, park  commissioners,  and  officials  of  the  li- 
brary Instituted  a  mandamus  proceeding  against 
the  county  clerk,  alleging  that  he  had  refused 
to  extend  the  taxes  at  such  rate,  and  threatened 
to  extend  them  at  lower  rates,  by  authority  of 
a  specified  law,  and  prayed  for  a  writ  command- 
ing him  to  extend  the  taxes  at  the  rate  certifi<4 
to  him.  The  clerk  entered  an  appearance,  and 
the  state's  attorney  filed  a  demurrer  to  the  peti- 
tion, and  the  court,  without  sustaining  or  ovei> 
ruling  tbe  demurrer,  or  determining  the  issue 
except  inferentially,  entered  judgment  awarding 
the  writ  Held,  that  the  clerk  in  such  pro- 
ceedings did  not  represent  the  taxpayers,  and 
that  sudi  judgment  was  not  a  conclusivs  ad- 
judication of  the  validity  of  the  levy  at  the  rata 
imposed,  as  against  taxpayers. 

[EM.    Note. — For.  other  cases,  see  Judgments 
Cent  Dig.  i  1227;    Dec  Dig.  |  702.*} 

7.  Taxation  (|}  ssis,  687*)- Tasses  Voum- 
TABILT   Paid— Kecovebt— Set-Otf. 

Where  defendant  voluntarily  paid  certain 

library'  taxes  against  which  it  might  liave  sue* 

eessfuUy    defended,    it   could    not    recover   the 

amount  so  paid,  or  set  it  off  against  unpaid 

taxes. 
[Ed.   Note.— For  other  cases,   see  Taxation, 

Gent   Dig.  {{   990,   1000;    Dsc   Dig.   f|   G3M, 

587.*) 
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Appeal  fronf  BCorgan  CSaanty  €!oart;  Thorn- 
as  Henshaw,  Judge. 

Action  by  the  People,  on  the  relation  of 
Charles  B.  Graff«  Oonnty  Collector,  against 
the  Chicago,  Barllngton  &  Qnincy  Railroad 
Company.  Judgment  for  d^ehdant,  and  re- 
lator appeals,  and  defendant  assigns  cross- 
error.    Affirmed. 

Robert  Tllton,  State's  Atty.,  BellattI,  Barnes 
&  BellattI,  and  M.  T.  Layman,  for  appellant. 
Klrby  &  Wilson  (J.  A.  Connell,  of  counsel), 
for  appellee. 

CARTWRIORT,  X  Appellant,  as  sheriff 
and  ez  officio  collector  of  Morgan  county,  ap- 
plied to  the  county  court  of  said  county  for 
Judgment  against  property  of  appellee,  the 
Chicago,  Burlington  &  Qulncy  Railroad  Com- 
pany, assessed  in  the  name  of  the  St  Louis, 
Rock  Island  ft  Chicago  Railroad  Company 
and  the  Jacksonville  ft  St.  Louis  Railroad 
Company,  and  appellee  filed  objections  to  that 
part  of  the  county  tax  in  excess  of  64  cents 
on  each  $100  of  the  assessed  valuation  of  its 
property,  and  also  to  the  excess  above  9  cents 
on  each  $100  of  said  valuation  of  the  taxes 
levied  for  park  purposes  and  library  purpos- 
es, respectively.  The  county  tax  was  extend- 
ed at  the  rate  of  75  cents,  and  the  library 
and  j>ark  taxes  were  each  extended  at  the 
rate  of  12  cents,  on  each  $100  of  assessed 
valuation,  and  the  ground  of  objection  was 
that  they  were  not  extended  imder  the  pro- 
visions of  the  amended  revenue  act  in  force 
July  1,  1909.  Laws  1909,  p.  323.  The  appel- 
lee had  i)ald  the  library  tax  as  extended, 
'  wlilch  was  $9.93  In  excess  of  the  lawful  rate 
under  said  act,  and  appellee  alleged  that  It 
was  paid  through  mistake  and  oversight.  The 
court  sustained  the  objections  to  the  county 
tax  and  park  tax,  bnt  refused  to  credit  the 
appellee  with  the  alleged  overpayment  on  ac- 
count of  the  library  tax.  This  appeal  was 
prosecuted  from  the  Judgmenti  and  the  ap- 
pellee assigns  a  cross-error  u^on  the  refusal 
of  the  conrt  to  allow  a  set-ofT  of  the  overpay- 
ment on  the  library  tax  against  the  balance 
due  on  another  tax. 

Counsel  for  appellant  do  not  In  this  case 
dispute  the  validity  of  the  Juul  law,  or  that 
it  was  the  legal  duty  of  the  clerk  to  obey  it, 
but  claim  that  the  appellee  was  precluded 
from  objecting  to  the  tax  by  a  former  adju- 
dication of  the  circuit  conrt  of  Morgan  coun- 
ty concerning  the  same  subject-matter.  The 
affairs  of  Morgan  county  are  managed  by  a 
board  of  county  commissioners,  and  appellant 
offered  In  evidence  the  record  and  files  of  a 
mandamns  proceeding  in  the  circuit  court,  in 
whldi  the  connty  commlsBloners,  the  park 
oommlBsloners,  and  the  officials  of  the  public 
library  were  petitioners  and  the  county  clerk 
was  defendant  The  court  sustained  an. ob- 
jection to  the  evidence  and  appellant  except- 
ed to  the  roUng,  which  raises  the  only  ques- 
tion under  the  errors  assigned  by  appellant 

The  sntt  was  begun  and  finished  on  the 
same  day,  and  the  proceedings  consisted  of 


the  petition,  a  demtcrer,  and  }ndgm«at  The 
petition  filed  oh  December  6,  1909,  alleged  the 
levies  by  the  petitioners  of  taxes  at  the  rates 
at  which  the  same  were  extended,  and  that 
the  county  derk  had  refused  to  extend  the  . 
same  at  such  rates,  bnt  threat»ied  to  extend 
them  at  lower  rates  by  anthorlty  of  the  act 
before  referred  to,  known  as  the  "Junl  law," 
and  the  prayer  was  for  a  writ  of  mandamna 
commanding  the  clerk  to  extend  the  taxes  at 
the  rates  certified  to  him.  The  clerk  filed  an  - 
entry  of  appearance,  agreeing  that  the  cause 
should  stand  for  Immediate  hearing,  and  the 
state's  attorney  filed  a  demurrer  to  the  petl-^ 
tlon.  The  demnrter,  confessing  the  facts  al- 
leged in  the  petition,  raised  an  issue  of  law; 
but  the  court  did  not  sustain  or  overrule  the 
demurrer  or  determine  that  issue,  except  In- 
ferentially,  by  entering  a  judgment  award- 
ing the  writ  The  judgment  entered  the 
same  day  commanded  the  county  clerk  to 
extend  such  a  rate  of  taxes  as  would  pro-- 
dnce  the  aggregate  amount  levied  and  cer- 
tified by  the  petitioners ;  but  no  mandate  was 
issued  on  the  judgment  If  the  judgment  was 
res  judicata  between  the  people,  represented 
by  the  collector  and  the  appellee,  the  court 
committed  an  error  in  not  receiving  it  In  evi- 
dfflioe:  bnt  If  It  was  not  res  judicata,  it  was 
not  competent  for  any  purpose,  and  no  error 
was  committed. 

A  matter  which  has  been  adjudicated  by  a 
court  of  competent  jurisdiction  is  deemed  to 
be  finally  and  conclusively  settled  in  any  snb* 
sequent  litigation  in  a  court  of  concurrent 
jurisdiction  between  the  same  parties,  where 
the  same  question  arlsea  Neither  the  par- 
ties to  an  aMlon  nor  persons  in  privity  with 
them  can  relitigate  any  fact  or  question  ac- 
tually or  directly  in  issue  In  snch  suit,  which 
was  passed  upon  and  determined  by  a  court 
of  competent  jurisdiction :  but  "where  the  for- 
mer adjudication  is  relied  on  as  a  bar  to  a 
subsequent  action,  it. is  essential  that  there 
shall  be  Identity  trath  of  the  sQbject-matter 
and  the  parties.  Hanna  v.  Read,  102  111.  596^ 
40  Am.  Rep.  608;  Tllley  ▼.  Bridges,  106  Hi. 
336 ;  Jenkins  t.  International  Bank,  111  lU. 
462;  Wright  v.  Griffey,  147  lU.  496,  36  N.  B. 
732,  37  Am.  St  Rep.  228;  23  Cya  1215;  24 
Am.  ft  Bng.  Ency.  of  Law  (2d  Ed.)  709.  To 
bring  a  case  ^thln  the  role  that  a  former 
jodgment  Is  res  judicata  of  the  cause  of  ac- 
tion, it  must  appear  that  such  former  adjo- 
dication  was  upon  a  matter  contested  between 
the  imrtles  (Wadhams  v.  Gay,  73  111.  415); 
and  If  a  suit  Is  devised  for  the  purpose  of 
having  a  certain  judgment  entered,  it  will  not 
be  binding  upon  the  public  or  those  who  are 
not  parties  to  the  scheme  adopted  for  that 
purpose  (People  v.  Knopf,  198  III.  340,  64  N. 
m  842,  1127).  It  Is  contended  that  the  man- 
damus suit  began  by  the  board  of  county  com- 
missioners and  others  against  the  clerk  of  the 
board  was  of  that  character,  and  the  above 
recital  of  facts  pertaining  to  that  suit  shows 
some  ground  for  snch  an  inf ermce,  which  we 
think  was  sufficient  to  <^.  ug<^n  ^hftj^-^^ 
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lant  the  burden  of  showing  that  the  matter 
was  actually  lo  controTeray  and  contested  be- 
tween the  parties.  There  was  no  sucb  evi- 
dence. 

It  Is  not  material  that  the  Judgment  In  the' 
mandamus  suit  was  rendered  on  a  general 
demurrer  confessing  the  facta  alleged,  if  the 
Issue  of  law  was  contested  in  good  faith ;  and 
it  la  Immaterial  that  the  Judgment  wtus  er- 
roneous, and  would  have  been  reversed  on  ap- 
peal or  error.  Stempel  t.  Thomas,  89  111.  14&; 
Jenkins  r.  International  Bank,  supra.  It  la 
necessaiy.  bowerer,  to  the  application  of  the 
doctrine  of  res  Judicata,  that  the  appellee  was 
a  party  to  the  mandamus  suit  in  which  the 
Judgment  was  rendered,  or  In  privity  with  a 
party  thereto.  The  appellee  was  not  a  party 
to  the  record  In  the  former  proceeding,  and 
was  in  no  way  connected  with  It,  and  there 
is  no'  privity  between  the  clerk  and  the  appel- 
lee. There  has  been  no  succession  by  appellee 
to  rights  of  property  adjudicated  or  affected 
in  the  mandamus  proceeding,  and-  no  mutual 
or  successive  Ddation  to  sudi  rights.  The  ap- 
pdlee  has  derived  nothing  through  the  clerk ; 
but  It  la  contended  that  it  was  represented 
in  the  mandamus  suit  by  the  clerk,  and  was 
therefore  a  party  to  that  suit  by  representa- 
tion. There  are  many  cases  where  persons, 
although  not  parties  to  the  record,  are  rep- 
resented by  such  parties,  and  their  rights 
fully  protected ;  but  the  clerk  was  in  no  prop- 
er sense  a  representative  of  the  taxpayers, 
whose  rights  were  not  derived  through  him,. 
or  dependent  apon  bis  acts,  which  are  purely 
ministeriaL 

Persons  who  are  not  itarties  to  the  record 
may  also  be  concluded  by  a  suit  In  the  name 
of  other  persons  of  the  same  class,  such  aa 
taxpayers  of  the  town  who  bring  a  suit  against 
the  town  on  belialf  of  themselves  and  other 
taxpayers,  in  which  the  merits  of  the  con- 
troversy are  decided.  Harmon  v.  Auditor  of 
Public  Accounts,  123  111.  122,  18  N.  B.  161,  6 
Am.  St.  Rep.  602.  There  are  also  cases  where 
the  rights  of  an  Individual  are  dependent  up- 
on the  rights  of  a  municipality,  and  can  only 
be  derived  and  held  through  sndi  municipal- 
ity, and  In  such  cases  the  individual  is  con- 
cluded by  a  Judgment  against  the  municipal- 
ity. Elson  V.  CSomstock,  150  111.  303,  37  K.  E. 
207.  Where  a  right  is  asserted  against  a  mu- 
nicipality and  a  Judgment  la  recovered,  it  la 
binding  on  taxpayers,  although  they  are  re- 
qnlred,  as  individuals,  to  pay  the  Judgment ; 
but  a  decree  enjoining  the  collection  of  a  tax 
to  pay  a  demand  against  a  town  in  a  suit  by 
taxpayers  against  the  town  is  not  res  Judicata 
against  tlie  holder  of  the  dcimand,  who  is  not 
a  party  to  the  suit  Town  of  Lyons  v.  Cool- 
edge,  88  III.  629.  The  interest  of  Oie  holder 
of  the  demand  Is  adv«ae  to  tliat  of  the  town 
and  the  taxpayen,  and  he  is  sot  represented 
by  either  In  a  litigation  between  them,  llils 
case  does  aot  come  within  any  recognized  rule 
'jt  representation  of  one  not  a  iiarty  to  the' 


record.  The  court  did  not  txt  in  refusing  to 
admit  In  evidence  the  record  and  flies  of  the 
mandamus  suit 

The  cross-error  assigned  is  that  the  court 
erred  in  refusing  to.  credit  against  other  tax- 
es $9.03  voluntarily  paid  as  a  library  tax, 
against  which  the  appellee  might  have  suc- 
cessfully defended.  There  is  no  ground  upon 
which  Uie  money  so  paid  could  be  recovered 
back  or  set  off  against  unpaid  taxes,  and  the 
court  did  not  err  in  so  holding. 

The  Judgment  is  affirmed. 

Judgment  affirmed. 

(Sir  ni.  sTt) 

PEOPLB  ex  rel.  GRAFF,  County  Collector,  v. 
CHICAGO  &  A.  E.  00. 

(Supreme  Court  of  Illinois.    Dec.  21,  1910.) 

1.  Highways  (g  127*)  —  Boad  akd  Ditoh 
Taxes— Cestu'icatior  or  Katk  hy  Clerk. 

Hutd'B  Kev.  St.  1900,  c.  121,  |  190,  pro- 
vides that  when  damages  or  l>eneflt8  have  been 
agreed  on,  allowed,  or  awarded  for  laying  out, 
widening,  altering,  or  vacating  roads,  or  for 
ditching,  or  leveeing,  or  draining  to  protect 
roads,  the  amount  of  any  installment,  not  to  ex- 
ceed in  any  year  12  cents  on  each  $100  of 
taxable  property  of  the  town  or  roed  district, 
shall  be  included  in  the  next  tax  levy.  Section 
63  requires  the  commissioners  to  certify  the 
rale  per  cent  Anally  agreed  on  for  the  levy 
fixed  nnder  section  2,  and  caose  tiie  certificate 
to  be  delivered  to  the  clerk,  and  that  the  clerk 
of  the  district  shall  keep  such  certificate  on 
file  for  the  inspection  of  the  inhabitants.  Sec- 
tion 63  provides  that  tlie  clerk  of  the  district 
shall  certify  the  levy  to  the  county  clerk,  to 
be  by  him  extended,  etc.  Beld,  that  the  stat- 
ute did  not  require  the  road  district  clerk  to 
set  out  in  his  certificate  to  the  county  clerk  the 
evidence  on  file  in  ttia  office  showing  tliat  the 
antecedent  steps  had  been  taken,  and  tliat  a 
levy  to  liquidate  road  and  ditch  damages  was 
not  objectionable  because  tiie  certificate  of  the 
road  district  cleik  did  not  show  that  any  dam- 
ages for  road  and  ditch  purposes  bad  been 
agreed  on  or  allovred. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  §  12X»] 

2.  Taxatiow  (ii  BS7,  587»)— Taxks  Paid  bt 
Mistake- Recovery— Set-Off. 

Illegal  taxes  paid '  fay  miataice  cannot  be 
recovered,  nor  can  they  be  set  off  against  un- 
paid taxes. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  if  99ft-998,  1200;  Dec.  Dig.  tf 
587,  587.  •] 

Appeal  from  Morgan  County  Court;  Thom- 
as Heushaw,  Judg& 

Action  by  the  People,  on  relation  of  Charles 
B.  Graff,  County  Collector,  against  the  Chi- 
cago &  Alton  Railroad  Company.  Judgment 
for  defendant,  and  relator  appeals,  and  de- 
fendant assigns  croBs-error.  Reversed  and 
remanded,  with  directions. . 

Robert  TUton,  State's  Atty.,  BellattI,  Barnes 
&  Bellattl,  and  (M.  T.  Layman,  for  appellant 
Klrby  &  Wilson  (Winston,  Paynev  Strawn  & 
Shaw,  of  counsea),  tat  appellee. 

VICKESIS,  C.  J.  This  Is  an  aiveal  .by  tta* 
collector  of  taxes  for  Morgan- county  from 
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a  Judgment  of  ttte  covQty  court  refusing  Judg- 
ment' for  certain  taxes  assessed  against  the 
CMcago  A  Alton  Railroad  Company.  In  obe- 
dience to  a  peremptory  mandamus,  tlie  coun- 
ty derk  extended  tbe  taxes  under  the  law 
as  It  existed  prior  to  Jnly  1,  lOOQi  The  man- 
damus was  awarded  upon  the  theory  that 
the  amendatory  act  of  1909  was  unconsUtn- 
tlonaL 

The  most  important  question  in  this  case, 
and  the  one  that  is  conclusive  of  all  matters 
InvolTed,  except  one  in  relation  to  an  item 
of  road  tax  in  road  district  No.  10,  is  as  to 
the  effect  of  the  judgmefat  in  the  mandamus 
proceeding  as  an  estoi^el  against  the  rail- 
road company  to  question  the  legality  of  the 
acts  Of  the  cleric  doae^ln  obedience  to  the 
mttsdamoa  This  precise  question  has  al- 
ready had  the  consideration  of  this  court  at 
the  present  term  In  the  case  of  People  v.  Chi- 
cago, Burlington  &  Qutncy  Rallro&d  Co.,  98 
N.  E.  422,  and  the  conclasion  there  reached 
vat  that  tliere  is  no  prtvlty  between  the  couu- 
tf-  clerk  and  the  taxpayers,  so  aa  to  make 
a  Judgment  against  the  former  res  judicata 
as  to  tlie  latter.  What  Is  said  in  that  case 
is  conclusive  of  the  same  question  here.     ' 

In  road  district  No.  10  a  levy  of  10  cents 
on  $100  was  madfe  upon  the  property  of  said 
district  to  liquidate  road  and  ditch  damages. 
Objection  was  interposed '  1^  appellee  to  this 
item  of  taxes,  because'! the  certificate  of  the 
fitafk  of  the  road  district  did  not  show  that 
any  damages -for  road  and  ditch  purposes  had 
been  agreed  upon  or  allowed.  The  objection 
Is,  not  that  no  damages  had  been  agreed  upon 
ov  allowed  on  account  of  roads  or  ditches, 
bat  that  the  certificate  of  the  clerk  of  the 
road  district  did  not  state  that  any  damages 
had  been  allowad.'  Section  M  (paragraph 
mO)  of  chapter  121  of'Hurd's  Revised  Stat- 
iitea  of  1909  provldea  that  when  damages 
or  tieneflts  have  been  agreed  upon,  allowed, 
<»  awarded  fnr  laying  out,  wideningi  altering, 
or  vacating  roads,  or  for  ditching  or  levee- 
ing  to  draita  te  protect,  roads,  tlte  amount  of 
such  damages  or  benefits,  or  of  4iny  install- 
ment  or  InBtaUments  thereof,  not  to  exceed 
for  any  one  year  12  cents  on  each  $100  of 
tbe  taxable  prsperty  of  the  town  or  road  dls* 
trtct,  shall  be  included  in  the  first  succeeding 
tax  levy  ptovlded  tm  In  section  62  (paragraph 
18^  of  the  act,  and  shall  be  in  addition  to 
tbe  levy  for  coad  and' trldge  purposes.-  Sec- 
tion 62  of  said  act  pro^des  that  the  road 
eommlssloners  shall  at  their  September  meet* 
!Bg  determine  what  per  cent,  shall  be4evled 
on  the  pr(^rty  of  lAe  district  for  roads  and 
tMTldges,  wiiich  Shall  not  exceed  30  cents'  on 
each  |ieO.  Section  63  Qperagraidi  189)  of  said 
aict  provides  that  tbe  commissIonOTS  shall  at 
said  meeting  make  a  certificate  of  the  rats 
per  centum  finally  agreed  upon  by  virtue  of 
section  6%  and  cause  ancU  Certificate  to  be 
delivered  to  the  district  dork;  to  be  by  him 
kept  on  ffle  for  the  inspection  of  tiie  inhab- 


itants of  said  district  Said  section  63  re- 
quires the  clerk  of  the  district  to  certify  said 
levy  to  the  county  clerk,  to  be  by  liim  ex- 
tended, etc. 

There  is  nothing  in  the  statute  requiring 
the  clerk  of  the  road  district  to  set  out  in 
his  certificate  to  th^  county  clerk  the  evi- 
dence that  may  be  on  file  in  his  ofBce  showing 
that  the  antecedent  steps  have  been  taken. 
The  statute  provides  a  means  of  informing 
the  taxpayers  of  the  rate  per  centum  and 
the  purposes  for  which  taxes  are  being  lev- 
ied, by  the  certificate  of  the  commissioners 
of  the  district  This  cotiflcate  is  kept  on 
file  In  the  taxing  district  for  the  convenient 
Information  of  the  tazpayera  The  certifi- 
cate that  goes  to  the  county  clerk  is  for  his 
lirformatlon  in  extending  tbe  taxes,  and  is 
not  Intended  to  give  the  public  information 
respecting  the  purposes,  in  detaU,  for  which 
the  taxes  are  being  levied.  The  allowance 
by  the  commissioners  of  damages  should  pre- 
cede the  certification  of  rates  by  the  cleric 
In  tbe  absence  of  proof  to  the  contrary,  it 
will  be  presumed.  In  supi>ort  of  the  tax,  Uiat 
the  commissioners  did  their  duty.  Tbe  fail- 
ure of  the  clerk  to  state  in  his  certificate 
that  such  damages  bad  been  allowed  or 
agreed  upon  is  no  evidence  that  none  had 
been  In  fact  allowed  or  agreed  upon.  The 
court  erred  in  sustaining  objections  to  the 
road  district  tax  in  district  No.  10. 
■  Appellee  assigns  a  cross-error  upon  the  re- 
fusal of  the  court  to  credit  the  balance  due 
on  park  taxes  with  the  excess  paid  by  ap- 
pellee through  mistake  on  the  library  tax. 
There  Is  no  ground  upon  which  the  cross- 
error  can  be  sustained.  People  v.  Chicago, 
Burlington  &  Quincy  Railroad  Co.,  supra. 

For  the  error  in  refusing  Judgment  for 
a  part  of  the  road  and  bridge  tax  In. road 
district  No.  10  the  judgment  of  the  county 
coiiTt  is  reversed,  and  the  cause  remanded, 
with  directions  to  overrule  the  objection  to 
the  road  and  bridge  tax  and  «iter  Judgment 
therefor. 

Reversed  ahd  remanded,  with  directions. 

(248  II).  67) 

yiLLA<m  OF  PRAIRIB  DU   ROOHBR  v. 

SCHOBNIJIG^KOENIGSMARK 

MILLING  CO. 

(Supreme  Court  of  Illinois.    Dee.  21, 1910.) 

1.  WoBDs  AND  Phbases— "Channel." 

me  "channel"  of  a  stream,  In  Its  larger 
sense,  is  its  bed  from  bank  to  bank;  the  hollow 
or  couiae  in  wliicb-tlie  water  flows. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrase%  vol. '2,  pp.  1()!)9,  lOQO.] 

2.  Municipal  Cobporations   (8   714*)— Nat- 
TBAL  Watkr  Ooubses^Cortbol— Altkba- 

TION  OF   CHAWNBL. 

Cities  and  VillaRes  Act  (Hard's  Rev.  St 
1909,  c.  24>  {  1,  sabd.  80,  which  provides  that 
tbe  city 'Council,  or  the  president  and  l>oard  of 
trustees  in  villages,  shall  have  power  to  deepen, 
widen,  dock,  ootver,  wall,  alter,  or  change  the 
chanael   of  water  conrsee,  gives  the   right  to 
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change  the  entire  bed  of  the  stream;  for  to 
eonstrue  the  word  channel  as  meaning  the  deep- 
est part  or  thread  of  the  stream  would  not  give 
effect  to  the  words  "alter  or  change." 

[Ed.    Note. — For   other  cases,   see   Municipal 
CorporatioDB,  Cent  Dig.  f  1324;    Dec.  Dig.  t 

8.  CoNflTITDTIONAI.  LAW  (|  N5*)  —  DlSTBIBU- 
TION     OF    Gk)VEBNinENTAL     POWEBS  —  PBOOB- 

DUBE— Evidence— MnNiciPAi,  ObduTanoes. 
The  Legislature  may  enact  that  the  simple 
production  of. an  ordinance,  or  a  copy  thereof, 
ahall  be  prima  facie  evidence  that  every  essen- 
tial step  has  been  taken  to  tnak»  it  a  valid  ordi- 
nance. 

{Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |  69;   Dec.  Dig.  $  55.*] 

♦.  ByiDSifCK  (f  330*)  —  DocDVEMTABT  Evi- 
dence—On-joiAi,  Recobds-^Municipai.  Ob- 

DINANCES — ADUIBSIBULITT  IN  EVIDENCE. 

Cities  and  Villages  Act  (Hard's  Rev.  St 
1909,  c.  24)  {  4,  provides  that  all  ordinances, 
.  etc.,  may  be  proven  by  the  certificate  ol  the 
clerk,  aniHurd's  Rev.  St  1909,  c.  31,  J  14,  pro- 
rides  that  ordinances,  or  parts  thereof,  of  any 
city,  ete..  Way  be  proved  by  a  copy  certified  un- 
der the  band  of  the  clerk  or  keeper  thereof,  etc. 
Held  that  under  these  statutes,  an  ordinance  is 
properly  admitted  in  evidence  without  being 
signed  by  the  president  of  the  tmsteelt;  his  aig- 
Jtatnre  b^ing  merel)r  to  show  his  approval,  and 
no  part  of  the  ordinance. 

[Ed.    Note.— For   other  cases,   see   Elvidence, 
Cent  Dig.  {  1234;   Dec.  Dig.  |  330.*] 

Cu  Appeai.  and  Ebbob  (I  232*)  —  Pbesenta- 
TioN  OF  Gbounds  in  Loweb  Coubt— Ob- 
jections Not  Pbbsented  Waived. 

Objections  not  presented  in  the  lower  court 
are  waived,  and  where  objection  was  made  at 
the  close  of  the  petitioner's  case  to  strike  an  or- 
dinance from  the  evidence,  because  it  was  not 
signed  bf  the  president  of  the  board  dt  triistees, 
other  objections  were  waived. 

[Ed.  Note.'>-For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  i  232.*] 

6.  COBPOBATIOHB  ({  406*)  —  Otfioebs  and 
Agents— Authobitt— Vice  Pbesidsnt. 

The  vice  president  of  a  corporation  acts  for 
Uie  piesident  and  any  eontract  pertaining  to 
tbe  oorporate  affairs  witiiin  the  genend  powers 
ot  that  officer,  executed  by  him,  will  be  presum- 
ed to  be  under  authority  of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cfcat  Dig.  H  1611-1614;  Dec.  Dig.  |  406.*] 

7.  Eminent  Domain  (|  288*)  —  Review — 
Habkless  Erbob— iNSTxnoTioir. 

In  proceedings  by  a  village  to  condemn  land 
t^  change  a  water  course,  no  direct  evidence  was 
given  as  to  any  benefit  to  the  land  not  taken, 
bec^niie  of  the  establishment  of  the  new  watjer 
course.  Tbe.  iurj  viewed  the  psemises.  An  in- 
struction was  given  on  behalf  of  the  petitioners 
that  benefits  snotild  be  offset  against  damages. 
Defitndant  claimed  this  was  error,  bat  failed  to 
show  that  tbe  amount  of  the  verdict  was  not 
fully  Justified  by  the  evidence.  Held  harmless 
error. 

(Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  i  262.*] 

8.  Eminent  Douair  ({  223*)— Pbooeedinob-^ 
Vbediot. 

..In  a  condeamation  proceeding,  the  petition 
and  cross-petition  accurately  described  the  prop- 
fwty  tO' be  taken.  The  jury  returned  a  verdict 
that  th6y  had  gone,  upon  the  premises  "describ- 
ed in  the  petiuon,"  and  assessing  damages  for 
land  of  the  defendant  actually  taken  and  for  in- 
jury to  lutd  not  taken.  HM,  that  the  descrip- 
tiion  of  the  land  could  be  made  certain  by  ref- 


erence to  the  description  In  the  petition,  so  that 
the  verdict  was  not  defective  for  uncertainty. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  i  223.*] 

Appeal  from  Randolph  Obunty  Court;  '8. 
L.  Taylor,  Jadge. 

Condemnation  proceedings  by  the  Village 
of  Prairie  du  Rocher  against  the  Schoenlng- 
Koenigsmark  Milling  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

■  Wise,    Keefe   &   Wheeler,   for   appellant, 
Sprigg  &  Glister  and  H.  Cla7  Horner,  for 

appellee, 

CARTSIR,  J.  Tbis  was  a  petition  fUed  lii 
tbe  county  court  of  Randolph  county  by  tbe 
village  of  Prairie  du  Rocher,  appellee^  to 
condemn  about  2.46  acres  of  land  belonging 
to  tbe  Scboenlng-Koenlgsoiark  Milling  Com- 
pany for  tite  purpose  of  changing  the  course 
and  channel  of  a  certain  creek  wblcb  flows 
through  said  village.  A  croBs-petltlon  was 
filed,  alleging  damages  to  land  not  taken. 
On  a  bearing  the  Jury  assessed  the  damages 
of  appellant  for  land  actually  taken  at  $750, 
and  damages  to  tbat  not  taken  at  $600.  A 
Jnd^ent  was  entered  wi  t3a»  verdict,  from 
which  this  appeal  was  prayed. 

From  the  ordinance  under  wblcb  the  ap- 
pellee sought  to  condemn  the  bind  la  ques- 
tion, and  from  tbe  rest  of  the  record  In  tbIs 
case.  It  appears  that  said  creek  Is  compara- 
tively small,  and  that  It  was  proposed  to 
change  tbe  channel  wltbln  tbe  village  for 
some  hundreds  of  feet,  so  as  to  connect  with 
an  old  drainage  ditch;  that  the  new  creek 
or  dltcb  tfiould  be  excavated  to  an  average 
depth  of  not  less  than  7  feet,  12  feet  wide  at 
tbe  bottom;  that  tbe  Mgbt  of  way  should  b« 
not  less  than  80  feet  wide;  and  tbat  all  ma- 
terial excavated  should  be  placed  upon  both 
sides  of  the  dltcb  In  a  uniform  manner,,  to 
serve  as  a  levee. 

Counsel  for  appelant  contend  tbat  tbe  ap- 
pellee village  bad  no  authority  to  pass  the 
(Hdlnance  ta  question.  Tbcy  atgue  tbat  dt- 
vision  80  of  section  1  of  article  5  of  tiie  gen' 
eral  cities  and  villages-  act,  yrblch  provides 
that  tbe  city  council  or  tbe  president  and 
board  of  trustees  In  villages  shall  have  pow- 
er "to  deepen,  wldeui  dock,  cover,  w^all,  altar 
or  change  channel  of  Water  courses"  (HUrd'S 
Rev.  St  1909,  p.  344);  authorizes  tlie  munic- 
ipal authorities  to  change  the  location  of  tbe 
deepest  part  from  one  side  to  tbe  other  of 
tbe  original  bed  of  tbe  water  course  for  nav- 
igation or  Commercial  purposes,  but  does  not 
authorize  them  to  make  an  entirely 'new  bed 
to  the  stream.  Tbe  channel  of  a  Stream,  In 
Its  larger  sense.  Is  its  bed  from  bank  to 
bank;  tbe  hollow  ot  course  la  which  tbe 
water  flows.  6  Cyc  881,  and  cases  cited; 
25  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  848, 
and    cases    cited;    Buttenuth    v.    8t    Louis 
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Bridge  Oo.,  128  HI.  635;  17  N.  B.  430,  5  Am. 
8t  Rep.  545;  Webster's  New  Int  Diet;  2 
Words  and  Pbraees,  p.  1069.  Altbough  it  Is 
trae  tbat  the  word  is  BOmetlmeB  restricted  to 
mean  the  deepest  part  bt  tbe  stream  which 
nayigation  follows,  the  more  natural  and 
reasonable  constraction  of  this  provision  of 
the  statute  is  that  for  the  purpose  of  Ini- 
pro>Tlng  navigation,  for  the  protection  of  a 
public  road,  or  for  any  other  public  use,  the 
public  authorities  can  make  an  entirely  new 
bed  or  coarse  for  the  stream,  and  divert  the 
water  thereto  from  tbe  old  bed,  in  which 
case,  however,  proper  compensation  must  be 
paid  to  the  owne^, of  riparian  rights  injur- 
ed thereby.  1  Lewis  on  Eminent  Domain  (Sd- 
Ed.)  i  62.  If  the  construction  of  tfels  provi- 
sion of  the  dtlesand  villages  act  contended 
tot  by  the  appellant  be  correct,  then  the 
worQs  "alter  or  change"  would  be  practical- 
ly without  meanlnig,  as  the  word  "widen" 
would  give  authority  to  make  all  the  changes 
to  the  channel  of  a  natural  water  course 
which  appellant  contends  are  authorized  by 
the  woirds  "alter  or  change." 

It  Is  further  contended  by  appellant  that 
there  was  no  proof  that  the  ordnance  au- 
thorizing this  proceeding  was  properly  pass- 
ed by  the  Tillage  authorities.  At  the  close 
■of  all.  the  petitioner's  .evidence  counsel  for 
appellant  moved  to  exclude  the  ordinance, 
on  the  ground  that  it  was  not  properly  pass- 
ed, was  not  signed  by  the  president  of  the 
village  board,  and  was  not  good  evidence. 
Seetlcm  4  of  article  €  of  the  general  cities 
and  vlUages  act  provides  that  *^I1  ordinan- 
ces, and  the  date  of  publication  thereof,  may 
be  proven  by  the  certificate  of  the  clerk,  un- 
dor  tbe  seal  of  tiie  corporation."  Burd's 
Rev.  St.  1909,  p.  949.  Section  14  of  chapter 
51,  on  "Elvidence,"  provides  that  "ordinan- 
ces*  or  parts  thereof,  of  any  city,  village, 
town  or  county,  may  be  proved  by  a  copy 
thereof,  oertified  under  the  hand  of  the  clerk 
or  the  keeper  thereof,  and  the  corporate  seal, 
if  there  1^  a|>y; .  if  pot,  under  his  hand  and 
private  seal."'  Kurd's  Rev.  St  1909,  p.  1119. 
The  oppy.  of  the  ordinance  |iere  introduced  in 
evidence  was  certified  under  the  hand  and 
seal  of  the  village  clerk  and  the  president  of 
the  village  board.  Without  these  provisions 
of  the  statute  as  to  the  mode  of  proving 
ordinances,  it  might  have  been  incumbent 
on  the  party  alleging  the  existence  of  this 
ordinance  'to '  prdve  each  of  the  steps  by 
which  it  was  passed  and  given  effect  It  is 
competent  for  the  Legislature  to  enact  that 
the  simple  production  of  an  ordinance,  or  a 
copy  thereof,  shall  be  prima  facie  evidence 
tbat  ev^  step  has  been  taken  with  refer- 
ence to  It  essential  to  make  It  a  valid  ordi- 
nance. The  signature  of  the  mayor  or  presi- 
dent of  a  village  board  to  an  ordinance  is  no 
part  of  the  ordlnfeiiee  itself.'  It  is  merely- the 
evljtence  of  bis  Approval  of  the  ordinance; 
but  it  is  no  iifore  a  ptat  of'  the  ordinance 
than  are  the  minutes  of  the  proceedings  of 
the  council  in  which  is  recorded  the'  vote  by 


which  the  ordinance  is  passed.  The'  ordi- 
nance need  not  bear,  en  Its  face,  the  -evi- 
dence of  all  or  any  of  these  proceedings,  ex- 
cept of  course,  where  it  is  signed  by  the 
mayor  such  signature  will  necessarily  ap- 
pear. Terre  Haute  &  Indiana polU  Railroad 
Co.  V.  Voelker,  129  111.  540,  22  N.  B.  20.  Here 
the  proof  as  to  the  passage  of  this  ordinance 
brought  it  clearly  within  the  statutory  re- 
quirements above  referred  to.  • 

The  decisions  of  this  court  in  Schott  v. 
People,  89  lU.  195,  and  City  of  Alton  v.  Hart- 
ford Fire  Ins.  Co.,  72  111.  328,  relied  upon  by 
appellant  as  holding  that  wben  the  ordinance 
was  objected  to  the  petitioner  should  have 
shown,  or  offered  to  show,  that  the  town 
had  authority  to  pass  it  are  not  in  point  un- 
der the  present  statute.  Those  decisions 
construed  special  charters  granted  to  cer- 
tain cities,  and  it  is  practically  held  in 
Schott  V.  People,  supra,  that  under  the  gen- 
eral cities  and  villages  act  the  production  of 
an  ordinance,  or  a  certified  copy  thereof, 
would  be  prima  facie  evidence  that  evei7 
step  bad  been  taken  essential  to  make  the 
ordinance  valid.  See,  also,  Byars  v.  City  of 
Mt  Vernon,  77  111.  467;  Lindsay  v.  City  of 
Chicago*  115  ni.  120,  3  N.  B.  443;  Chicago 
&  Alton  Railway  Co.  v.  WUson,  225  lU.  80, 
80  N.  B.  56,  116  Am.  St  Rep.  .102.  , 

It  does  not  appear  that  any  objection  was 
made  w;heo,  the  ordinance  was  ofCered  in  evi- 
dence. •  The, only  specific  objection  pointed 
out,  when  the  mption  was  made  to  exclude 
it  at  the  close  of  petitioner's  case,  was,  as 
we  have  noted,  that  it  was  not  algned  by  tbe 
president.  It  could  become  a  law,,  without 
being  signed  by  the  president  A  specUJe 
objection  to  evidence,  based  splely  on  »  Par- 
ticular point,  is  a  vralver  of  objections  to 
all  other  polntfr  not  specified  or  rtiied  on. 
Terre  Haute  &  Indianapolis  Railroad  Co.  v. 
Voelker,  supra.  No  attempt  is  made  in  the 
argqment  to  show  tbat  the  ordinance  was 
not  properly  passed,  othor  than  that  it  was 
not  signed  by  the  president  On  this  record 
we.  deem  this  objection  without  force. 

Ihirther  objection  is  made  that  a  certain 
contract  agreement  or  permit  for  the  appel- 
lant to  maintain  an  Intake  pipe  across  the 
right  of  way  and  switch  track  of  the  St 
Louis,  Iron'  Mountain  &  Southern  Railroad 
Company  leading  from  said  railroad  compa- 
ny's main  track  to  the  mUl  of  the  milling 
company,  for  tbfe  purpose  of  furnishing  water 
to  said  mill  from  said  Prairie  du  Rocher 
creek,  was  Improperly  admitted  in  evidence. 
It  is  urged  that  tbe  agreement  was  signed  by 
the  vice  president  of  the  railroad  company, 
and  that  there  is  nothing  to  tbe  record  to 
show  that  said  vice  president  had  authority 
to  sign  such  an  agreement  The  vice  presi- 
dent acts  for  the  president  and  any  contract 
pertaintog  to  the  corporate  affalts  wlthto 
the  general  powers  of  such  officer,  executed 
by  him'  on  behalf  of  the  corporation,  will,  to 
the  absence  of  proof  to  the  contrary,  be  iire- 
sumed  to  have  been  done  by  the  authority  of 
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312;  Helm  t.  Gk^  of  Qrayrnie,  22«  lU.  274, 
79  N.  E.  089;  Eeorla,  Bloomlngton  A  Cbam- 
palgn  Traction  Ck>.  t.  yance^  ^^  UU  36,  M  N. 
B.  607.  It  1»  not  claimed  that  the  petition 
and  croas-petltlon  do  not  properly  describe 
tbe  property.  We  think  the  reference  In  tb« 
verdict  to  the  d^eacrlptlan  of  the  property  la 
the  petition  makes  clear  the  actual  property 
taken  from  the  defendant. 

We  find  no  reversible  error  in  tbe  record. 
The  Judgment  of  tbe  couotjr  court  will  be  ikC* 
firmed.  ,  ,     , 

Judsment  a£Qrmed. 


the  corporation.  McCormlck  t.  Unity  Co., 
239  111,  306,  87  N.  E.  924.  This  agreement 
(alls  clearly  wltliin  that  rule. 

The  farther  objection  is  made  by  appellant 
that  the  fifth  instruction  given  on  behalf  of 
petitioner  was  error.  This  instruction,  in^ 
substance,  told  tbe  Jury  that  they  should  al- 
low, as  a  set-off  for  damages  to  tbe  land  not 
taken  any  special  benefits  that  the  evidence 
might  show  would  accrue  to  that  portion  of 
the  land  not  t^en.  It  is  contended  that  there 
Is  no  evidence  in  the  record  tending  to  show 
that  there  were  any  benefits  to  the  land  not 
„taken.  Counsel  for  appellee  apparently  con- 
cede in  their  brief  that  there  was  no  direct 
.  and  positive  evidence  from  the  witness  stand 
on  this  question;  but  they  contend,  as  tbe 
Jury  visl^  the  premises,  their  view  was 
rightly,  under  tbe  authorities  (Stockton  v. 
City  of  Chicago.  136  111.  434,  26  N.  E.  1095; 
Peoria  QasUght  Co.  v.  Peoria  Terminal  Rail- 
way Co.,  146  lU.  372,  34  N.  B.  B50,  2X  L.  E. 
k.  373:  Metropolitan  Elevated  Railway  Co. 
V.  Johnson,  159  111.  434,  42  N.  B.  871;  Sani- 
tary District  V.  Loughran,  160  111.  3C2,  43  N. 
B.  8S^,  considered  as  evidence,  along  with 
all  the  other  evidence  In  the  case.  E^ven  If 
It  be  conceded  that  on  the  state  of  facts  In 
'  this  record  this  Instruction  should  not  have 
been  given,  we  cannot  see  bow  It  injured  ap- 
I)ellant.  Cbuusel  for  appellant  do  not  attempt 
to  show  that  the  amount  of  the  verdict  was 
not  fully  Justified  by  tbe  evidence.  The  Jury 
were  told  In  this  Instruction  What  to  do  if 
they  believed,  from  the  evidence,  that  there 
was  any  spedflc  benefit,  but  were  not  told 
that  their  own  view  of  the  premises  should 
be  given  greater  weight  than  tbe  evidence  re- 
ceived and  beard  on  the  witness  stand,  or 
what  weight  should  be  given  to  any  partlcu- 
°  lar  evidence  bearing  on  this  point.  We  do 
not  think  the  Jury  were  misled  by  the  giving 
of  this  Instruction. 

Lastly,  it  Is  contended  that  the  verdict  can- 
net  be  sustained,  because  It  does  not  specif- 
ically describe  the  property  of  appellant  that 
was  taken  or  damaged.  The  verdict  reads: 
"We,  the  Jury  in  the  above-entitled  cause, 
do  hereby  report  to  the  court  that  we  have 
gone  upon  the  premises  described  in  the  peti- 
tion. •  •  •  We,  the  Jury,  assess  the  dam- 
ages of  the  defendant;  Scboening-Koenlgs- 
mark  MilUng  Company,  for  land  actoally  tak- 
en for  the  pr<vosed  ditch,  at  $750.  We  fur- 
ther assess  the  damages  of  said  milling  com- 
pany to  property  damaged,  but  not  taken,  at 
$000."  The  verdict  should  be  definite  and 
certain  and  should  follow  the  description  in 
tbe  petition  (Chicago,  Ottawa  dt  Peoria  Rail- 
way Co.  V.  Rausch,  245  111.  477.  92  N.  B.  300); 
but  it  is  not  necessary  that  the  description 
.should  be  fully  set  out  in  the  verdict  The 
description  of  the  land  taken  or  damaged 
may  be  clear  and  certain  by  reference  in  the 
verdict, to  the  description  o(  the  land. in  the 
petition.  Suver  y^  Ch^oaKOf  Santa  Fd  & 
Callforpla  BaUway  Co,,  123  111.  293, 14  N.  E. 

*>te  otbw  caul  M*  Mmi' topic  And  McUon  NVMBBB  la  DM.  Dig.  4  Am.  Dig;  kqr  No.  Ssrloi  ft  Hip'r  Utexas 
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HANKINSt.  HENDRIGICS. 
(Supreme  Cioart  of  IlUn«is.    Dec.  21,  ISlOi) 

1.  ElAaxKESTS  (1 17*)— BiOBx  or  Wat— Cbb*> 
noN. 

.  Where  the  owner  of  a  tract  of  land  Sells  a 
tot  thereof,  representing  that  there  is  to  be  a 
certain  alley  from  tbe  sCreet  aldng'tke  rear  of  it; 
a  certain  dUtance  into  the  tract,  with  a  eoort 
at  the  Interior  end  sufficient  for  teams  to  torn 
around,  and  then  lay*  out  such  alley  and  court, 
and  tbe  same  are  kept  open  and  unobstructed 
to  travel,  and  then  seUs  other  lots  having  -enclt 
alley  and  court  a*  boundaries,  such  lots  have  an 
easement  of  passage  over  tbe  alley  and'  court. 

[Ed.  Note.— For  other  cases,  tee  Btoments^ 
Cent.  Dig.  H  45-49;  Dec  Dig.  f  17.*]' 

2.  BAtttKCntB   (I  24*)— OONVKTAHCK  'bt  DxtCD 

og  Lot.  ■      I    ' 

Where  one  purchases  a  let)  with  an  ease- 
ment of  passkge  over  an  alley  and  court,  on 
which  It  abuts,  his  deed  of  the  lot  carries  such 
easement  to  his  grantet^' 

[E3d.  Note.— For  Mher  cases,-  see  Basemesti^ 
CenL  Dig.  H  64-69;  Dec.  Dig.  I  2i.*} 

3.  EAflMENTS  (i  22*)— tPyaCBASBB  OF  ^mVlMKt 

Estate— Noiics  or  Eabemsht. 

One  taking  a  quitclaim  of  land  wulch  the 
grantor  has  laid  out  as  an  alley,  selling  abutting 
lots  with  reference  to  its  visible  advantage,  lucT- 
ing  aotioe  of  the  rights  ther^n  of  the  grantee* 
of  such  lots,  has  no  greater  right  than  his  gran- 
tor to  prevent  their  use  thereof  for  access  t» 
their  lots. 

[Sd.  Note.— For  other  oasesi  set 
Cent  Dig.  f  60:  Dec.  Digri^*] 

Appeal  from  Circuit  Court  HaCbn  County; 
William  C.  Johns,  Judgd.  ^ " 

Suit  by  Charles  S.  Hanklns  against  Arthur 
W.  Bendrlcks.  BUI  dismissed,  and  (ibmplala- 
ant  appeals.    Affirmed. 

C  E.  ScbroU,  for  appellant  Whttlejr  ft 
Fitzgerald,  for  appt^leet 

'  DUNN,  3.  The  circuit  court  of.  Maoon 
county  dismissed  the  appellant's. hUl  for  an 
injunction  restraining  the  appellee  from  re- 
moving the  appellaqt's  fence  and  parnlng  over 
his  land.  Tbe  record, has  been  brought  be- 
fore us  for  review,  and  prqsenhs  the  question 
of  the  existence  of  an-  easement  of  passage 
to  and  from  appellee's  lot  over  appellant's 
premises.  .       t    .    . 

For  more  than  20  ye%rf|, prior  to  1903  Har- 
vey Ifabannah  oiwned  lots  3  and.  4  of  blodc 
2  in  Lake  k.  Oo.'s  addl^on  to  Decatur.    Ix>t 
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3  was  Immediately  nortb  of  lot  4,  and  each' 
fronted  east  on  Warren  street  150  feet,  with 
a  depth  of  290  feet.  Center  street,  running 
east  and  west  was  the  sonth  honndary  of 
lot  4.    Mahannah  eold  tiie  west  50  feet  of  lot 

4  to  Alice  B.  Smith  on  August  14,  1908,  the 
next  40  feet  east  to  Elbert  C.  Tade  on  Octo- 
ber 20, 1904,  the  next  40  feet  east  to  William 
I.  Londy  oa  AprU  7,  1905,  and  the  next  40 
feet  east  to  Emery  O.  Shlvely  on  April  2, 
180&  He  sold  45  feet  off  the  north  side  of 
lot  8  ,to  Patrldc  Cullen,  and  on  January  31, 
1906,  wdd  the  west  90  feet  of  the  sonth  105 
feet  of  lot  3  to  Mbert  G.  Tade.  This  tract 
Tade  sold  to  the  appellee  in  January,  1909. 
Immediately  south  of  the  Cnllen  tract,  an- 
other tract,  fronting  46  feet  on  Warren  street 
and  nmnlng  back  200  feet,  -was  sold ;  and  the 
tract  .Immediately  sonth  of  that,  fronting  on 
Warren  street  478/ii  feet  and  170  feat  deep, 
was  sold  to  lilly  Thomas.  This  left  a  strip 
about  12  feet  wide,  fronting  on  Warren 
street,  running  back  200  feet,  and  a  tract  ^- 
Ing  north  of  the  west  SO  feet  thereof  im- 
mediately west  of  Mrs.  Thomas'  lot,  and  It  Is 
concentlng  these  tracts  that  the  controversy 
arises.  The  following  plat  Indicates  the  rel- 
ative sltnation  of  the  Tarlous  parts  of  the 
lots  (appellant  owns  all  of  lot  8  not  otherwise 
martced): 
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It  appears  from  the  evidence  that  when 
Tade  bought  the  first  tract  of  Mahannah, 
which  frcmted  on  Center  street,  Mahannah 
told  him  that  there  was  to  be  an  alley  for 
the  use  of  the  property  owners^  and  showed 
him  where  It  would  \*^  i:here  was  also  to 
be  a  court  for  taming,  Immediately  nortb 
and  at  the  rear  of  Tade's  lot  The  coart  was 
laid  oat  by  Mahann^ih,  and  was  used,  togeth- 
er with  the  alley,  for  all  kinds  of  driving 
and  hauling.  From  that  time  there  has  been 
no  obstmctlon  to  travel,  and  the  property 
owners  have  buildings  at  the  south  line  of 
the  alley.  When  Lundy  bought,  the  same 
representations  were  made  to  him  In  regard 
to  the  alley,  and  he  was  told  that-  It  shoald 


extend  from  Warren  street  to'  the  west  line 
of  his  lot  He  inflated  on  having  the  pro- 
vision for  the  alley  in  his  deed,  and  It  was 
accordingly  inserted  in  these  words:  "The 
grantors  hereby  grant  to  said  grantee  the 
free  use  of  an  alley,  which  said  grantors 
agree  to  open  in  1905  from  Warren  street 
west  along  the  north  line  of  said  lot  4  to  the 
west  Une  of  said. tract  above  conveyed,  with 
a  court  at  the  west  end  large  enough  for 
turning  teams."  The  alley  and  court  have 
ever  since  been  used  by  the  owners  of  the 
adjoining  property  as  a  means  of  access  from 
Warren  street  to  the  rear  of  their  lots.  The 
alley  was  fenced  on  the  sonth,  but  not  on 
the  north,  until  after  Mrs.  Thomas'  purchase, 
when  she  built  the  fence  on  the  north  In 
1906  or  1907.  When  Tade  made  his  second 
purchase,  the  tract  90  by  105  feet  in  the 
southwest  comer  of  lot  3  was  entirely  shut 
off  from  accebs  to  any  public  street  ^cept 
over  that  portion  of  lot  8  lying  between  it 
and  Warren  street,  which  was  «tUl  owned 
by  Mahannah.  The  alley  was  there,  and, 
though  not  fenced,  was  a  visible  indication 
of  Its  approprlaUon  to  the  use  of  this  portion 
of  the  premises,  as  well  as  to  the  use  of  the 
premises  of  the  adjoining  proprietorsL  The 
court  was  then  nortb  of  Tade's  first  pur- 
chase, but  by  agreement  was  moved  east;  no 
one  having  any  interest  in  keeping  it  where 
it  was.  No  change  was  made  in  the  alley, 
and  later  a  fence  was  built  around  Mrs. 
Thomas'  lot  and  thus  the  court  and  alley 
were  fenced  out  This  was  the  condition 
whoi  the  appellee  purchased  several  years 
later,  and  when  appellant  later  obtained  a 
conveyance  of  the  court  and  alley,  on  July 
1,  1909.  Thereupon  the  appellant  built  a 
fence  on  the  west  side  of  the  court  uid  the 
appellee  tore  it  down.  This  was  repeated 
more  than  once,  and  the  bill  was  filed  to  pre- 
vent the  appellee  from  again  tearing  down 
the  fence.. 

The  principle  has  been  often  announced 
that  where  the  owner- of  an  estate  has  divid- 
ed it  into  dUTerent  parts,  as  lots  and  alleys 
or  ways,  and  so  arranged  them  that  one  part 
derives  an  advantage  from  another  of  a  per- 
manent open,  and  visible  character,  and  has 
afterwards  sold  a  part  of  the  property,  the 
purdiaser  takes  the  part  sold  with  all  the 
benefits  and  burdens  which  appear  at  the 
time  of  the  sale  to  belong  to  It  It  is  not 
necessary  that  the  easement  claimed  by  the 
grantee  be  absolutely  necessary  for  the  en- 
joyment of  the  estate  granted,  but  it  is  suflS- 
dent  that  it  is  highly  convenient  and  bene- 
ficial thereto.  Clhak  v.  Klekr,  117  IlL  643, 
7  N.  E.  Ul;  NeweU  v.  Sass,  142  III.  104,  81 
N.  E.  176;  Martin  v.  Murphy,  221  111.  682,  77 
N.  B.  1126;  Powers  v.  Heffeman,  233  111.  597, 
84  N.  E.  661,  16  L.  R.  A.  (N.  S.)  523,  122 
Am.  St  Rep.  190;  Ingals  v.  Plamondon,  75 
111.  118.  The  making  and  recording  of  a  plat 
are  not  necessary  to  the  creation  of  the  ease- 
ment A  subdivision  and  plat  create  no  ease- 
ment se  long  as  the  title  remains  in  the  orig- 
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Inal  owners ;"  but  whether  recorded  or  not,  a 
plat,  In  connection  with  other  evidence,  may 
tend  to  show  the  disposition  and  arrange- 
ment by  the  owner  of.  different  parts  of  the 
estate.  "The  foundation  of  the  doctrine  of 
easement  in  this  and  similar  classes  of  cases 
Is  a  disposition  and  arrangement  of  the 
premises  as  to  the  nses  of  the  difTerent  parts 
by  him  having  the  unity  of  possession,  and 
then  a  severance."  Clarke  v.  Gaffeney,  116 
lU.  362,  6  N.  B.  689;  Morrison  v.  King,  62 
III.  SO;  Martin  v.  Murphy,  supra. 

When  Mahannah  sold  to  Tade  the  premises 
now  owned  by  the  appellee,  the  court  and 
alley  were  used,  not  only  for  access  to  these 
premises,  bat  to  all  adjacent  premises.  The 
fact  was  open  and  visible,  and  no  other 
'means  of  access  existed.  The  purchase  was 
made  with  reference  to  the  continued  exist- 
ence of  such  access,  and  the  conveyance  of 
the  premises  carried  with  it  the  visible  ad- 
vantage of  the  easement  of  access.  Tade's 
deed  to  the  appellee  conveyed  this  right  with 
the  premises,  and  the  existence  and  use  of 
the  alley  and  court  were  plainly  apparent  to 
the  appellant  when  he  obtained  the  convey- 
ance from  Mahannah.  That  conveyance  was 
a  quitclaim  deed,  taken  with  full  notice  of 
the  appellee's  rights.  Mahannah  had  no 
right  to  prevent  the  appellee  from  using  the 
alley  and  court  for  access  to  his  premises, 
and  the  appellant  has  no  greater  right. 

Thd  decree  of  the  circuit  court  will  be  af- 
firmed. 

Decree  affirmed. 

(248  III.  871 

PEOPLE  ex  rel.  HOLMES  ▼.  CHICAGO 

&  A.  R.  CO. 
(Supreme  Court  of  IlUpoia.    Deo.  21, 1910.) 

1.  Taxation  (|  301*)— Cebtifyino  Rati  In- 
stead OF  Amount  vob  Levy, 

While,  under  the  provisions  of  the  act  In 
regard  to  roads  and  bridges  in  counties  under 
'township  oreanlaition  (Hurd's  R«v.  St.  1909, 
«,  121,  §14),  the  commissioners  are  required 
to  make  a  certificate  for  levy  of  a  certain 
amount  of  money  to  liquidate  road  and  ditch 
damages  not  exceeding  a  certain  rate,  and  the 
clerk  Is  to  ascertain  the  rate  within  the  stat- 
utonr  limit,  the  fact  that  the  commissioners 
make  a  certificate  for  a  levy  of  a  certain  per 
rent,  instead  of  a  certain  amount  Is  not  ground 
for  objection  to  a  judgment  for  the  tax,  so  long 
as  the  result  Is  not  different  from  what  It 
would  have  been  if  an  amount  had  been  stated. 
[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  {  488;  Dec.  Dig.  §  801.*] 

2.  Taxation  (§  305*)  — Extension— Reduo- 
T10H8— Statutes. 

Under  Laws  1909,  p.  323.  amending  Act 
May  9.  1901  (Laws  1901,  p.  272)  t  2,  as  to 
levy  and  extension  of  taxes,  as  amended  by  Act 
March  29,  1906  (Laws  1905,  p.  365),  requiring 
the  county  clerk  to  ascertain  the  rates  per  cent. 
required  to  be  extended  on  the  assessed  valua- 
tion of  the  taxable  property  in  the  respective 
towns,  townships,  districts,  incorporated  cities, 
and  villages  in  his  county  to  produce  the  sev- 
eral amounts  certified  for  extension  by  the  tax- 
ing authorities  in  the  county ;  provided  that 
If  the  aggregate  of  all  the  taxes  (exclUBlve  of 


certain  enumerated  taxes),  certified  to  be  ex- 
tended against  property  in  any  taxing  district, 
exceed  3  per  cent  of  the  taxable  property  in 
such  district,  the  county  clerk  shall  reauoe  the 
rate  of  the  tax  levy  of  such  district  In  the  same 
proportion  in  which  it  would  be  necessary  to 
reduce  the  highest  aggregate  per  cent,  of  all  the 
tax  levies  (exclusive  of  said  enumerated  taxei^ 
rertlfied  for  extension  on  any  of  tlie  taxable 
property  in  said  district,  to  bring  the  same 
down  to  3  per  cent,  of  the  assessed  value  of 
the  taxable  property  on  which  said  taxes  are 
required  by  hiw  to  be  extended— the  clerk  is  to 
take  the  district  having  the  highest  agg^gate 
levies  (exclusive  of  said  enomerated  taxes,  which 
are  not  to  be  reduced),  certified  for  extensioli 
on  any  taxable  nroperty  in  said  district,  and 
bring  it  down  to  3  per  cent,  of  the  taxable  prop>- 
erty  of  the  district  on  which  said  taxes  are  re- 
quired to  be  extended;  and  the  county  rate  t|lU8 
established  is  to  be  applied  in  reduction  of  nid 
aggregate  levy  In  each  of  the  other  taxing  dis- 
tricts. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  498;   Dee.  Dig.  {  805.*] 

Appeal  from  Logan  County  Court;  Donald 
McCormlck,  Judge. 

Application  by  th«  People,  on  the  relation 
of  Thomas  F.  Holmes  for  Judgment  against 
the  Chicago  &  Alton  Railroad  Company  for  a 
tax.  From  an  adverse  judgment,  defendant 
appeals.  Affirmed  in  part;  and  in  part  re- 
versed and  remanded,  with  directions. 

Bllnn  &  Covey  (Winston,  Payne;  Straws 
&  Shaw,  of  counsel),  for  appellant  W.  H- 
Stead,  Atty.  Gen.,  and  Everett  Smith,  State's 
Atty.,  for  appellee^ 

CARTWRIQHT,  J.  -The  cotanty  court  of 
Logan  county  overruled  the  objections  of  the 
appellant,  the  Chicago  ft  Alton  Railroad 
Company,  to  the  application  of  appellee,  coun- 
ty collector  of  said  county,  for  judgment  fov 
a  part  of  the  road  and  bridge  taxes  of  cer- 
tain towns  in  said  county  and  a  part  of  the 
county  tax,  and  entered  judgment  From  the 
judgment  of  the  county  court,  this  appeal 
was  prosecuted. 

The  appellant  objected  to  that,  part  of  the 
road  and  bridge  taxes  of  several  txiwns  whlcli 
was  extended  to  liquidate  road  and  dltcb 
damages,  and  in  one  case  an  objection  was 
made  (which  has  been  abandoned  in  argu- 
ment) to  that  part  of  the  road  and  bridge 
tax  levied  to  meet  an  btI sting  contingency^ 
The  objection  still  Insisted  uix>n  Is,  that  the 
respective  town  clerks  certifled  a  rate  per 
cent,  to  be  extended  for  road  and  ditch  dam- 
ages instead  of  certifying  a  spedflc  amount 
of  money  required  for  that  purpose. 

The  act  in  regard  to  roads  and  bridges 
(Hurd's  Rev.  St.  1909,  e.  121,  g  14)  In  coun- 
ties under  township  organization  provides 
that  when  damages  have  been  agreed  upon^ 
allowed,  or  awarded  for  laying  out,  widening, 
altering,  or  vacating  roads  or  for  ditching 
to  drain  roads,  the  amount  of  such  damag^es, 
not  to  exceed  for  any  one  year  20  cents  on 
each  $100  of  the  taxable  property  of  the 
town,  shall  be  Included  In  the  first  succeeding 
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tax  IeT7>  and  wben  collected  shall  conatltnte 
and  be  held  by  the  treasurer  of  the  commls- 
fiioners  as  a  separate  fnnd,  to  be  paid  out 
to  the  parties  entitled  to  receive  the  game. 
The  commissioners  are  required  to  make  a 
certificate  of  the  amount  necessary  to  liquid- 
ate snch  road  and  ditch  damages  and  cause 
the  certificate  to  be  delivered  to  the  town 
clerk,  who  Is  to  certify  the  same  to  the  coun- 
ty clerk.  The  commissioners  are  required  to 
make  a  certificate  for  an  amount  of  money 
which  must  not  exceed  the  rate  per  cent 
specified  In  the  statute.  They  are  not  au- 
thorized to  certify  to  a  rate  per  cent,  but 
the  clerk  Is  to  ascertain,  the  rate  within 
the  statutory  limit.  A  certificate  for  the 
levy  of  a  certain  per  cent,  might  or  might 
not  work  an  Injnstice  to  taxpayers,  depend- 
ing upon  the  amount  pr6duced,  and  if  the  re- 
sult Is  not  dUIerent  from  what  it  would  have 
be«i  if  an  amount  Iiad  been  stated,  the  sub- 
stantial justice  of  the  tax  la  not  affected. 
A  similar  statute  was  construed  In  the  case 
of  Chicago  &  Alton  Railroad  Co.  v.  People 
ex  rel.,  155  lU.  276,  40  Jf.  B.  602,  and  again 
in  Chicago  &  Alton  Railroad  Co.  v.  People 
ex  rel.,  205  III.  626,  69  N.  E.  72,  where  it  was 
held  that  the  statute  required  a  certificate 
for  a  definite  sum,  but  that  the  mere  fact  of 
specifying  a  rate  was  not  ground  for  an  ob- 
jection to  judgment  for  the  tax.  The  same 
role  was  applied  In  the  case  of  the  county 
tax  in  People  ex  rel.  v.  Cincinnati,  Indian- 
apolis &  Western  Railway  Co.,  213  lU.  50», 
72  N.  B.  1119,  where  It  was  said  tliat  the 
plain  reading  of  the  statute  required  the 
county  board  to  fix  the  aggregate  amount  re- 
quired, and  the  clerk  was  then  to  determine 
the  rate  per  cent  not  exceeding  75  cents  on 
«ach  $100  of  the  taxable  property,  but  that 
the  objection  that  a  rate  was  specified,  stand- 
ins  alone,  was  not  good.  In  this  case  the  ob- 
jection was  merely  that  rates  were  specified 
in  the  several  towns  instead  of  specific 
amounts,  and  there  was  neither  objection 
nor  proof  that  the  rates  so  fixed  did  not  pro- 
duce the  same  results  as'  if  amounts  had 
been  specified.  There  is  therefore  no  ground 
for  distinguishing  this  case  from  others,  and 
the  court  did  not  err  in  overruling  the  ob- 
jection to  the  road  and  bridge  taxes. 

The  county  clerk  extended  the  fuU  rate  o- 
75  cents  on  each  flOO  of  taxable  property  as 
a  county  tax,  and  the  objection  was  that  the 
clerk  did  not  scale  the  rate,  as  required  by 
"An  act  to  amend  section  2  of  an  act  en- 
titled 'An  act  concerning  the  levy  and  ex- 
tension of  taxes,'  approved  May  9,  1901,  in 
force  July  1,  1901,  as  amended  by  an  act 
approved  March  29,  1905,  in  force  July  1, 
1905,"  In  f<wce  July  1,  1909.  Laws  of  1909, 
p.  323.  That  act  requires  the  county  clerk 
to  ascertain  the  rates  per  cent  required  to 
be  extended  upon  the  assessed  valnation  of 
the  taxable  property  in  the  respective  towns, 
townships,  districts.  Incorporated  cities,  and 
villages  in  his  coonty,  to  produce  the  several 


amounts  certified  for  extension  by  the  fax- 
ing authorities  In  the  county,  with  a  proviso 
that  the  aggregate  of  all  the  taxes,  exclusive 
of  certain  taxes  named  therein,  must  not  ex- 
ceed 3  per  cent,  of  the  taxable  property  tn 
the  taxing  district  Inasmuch  as  a  tax  levy 
extending  over  more  than  one  town,  town- 
ship, district,  Incorporated  city,  or  village 
must  be  at  a  uniform  rate,  so  that  the  burden 
of  such  tax  may  be  borne  equally  by  all  tax- 
payers, it  Is  necessary  that  the  county  clerk 
shall  ascertain  which  taxing  district  or  mu- 
nicipality within  the  whole  district  subject 
to  the  tax  has  the  highest  aggr^ate  per  cent 
of  tax  levies  subject  to  reduction.  In  the 
case  of  a  county  tax,  that  would  be  the  tax- 
ing district  or  municipality  having  the  high- 
est aggregate  per  cent  of  tax  levies  in  the 
county  which  are  to  be  reduced.  To  accom- 
plish the  desired  end  of  uniformity  the  act 
requires  the  county  clerk  to  reduce  the  rate 
per  cent  of  the  tax  levies  of  a  taxing  dis- 
trict or  municipality  in  the  same  proportion 
In  which  it  would  be  necessary  to  reduce  the 
highest  aggregate  per  cent,  of  all  the  tax  lev- 
ies (exclusive  of  the  taxes  specified  and  not 
to  be  reduced)  certified  for  extension  upon 
any  of  the  taxable  property  in  the  taxing  dis- 
trict or  municipality  to  bring  the  same  down 
to  3  per  cent,  of  the  assessed  value  of  the 
taxable  property  upon  which  said  taxes  are 
required  by  law  to  be  extended.  Any  other 
method  would  result  in  different  rates  of  the 
same  tax  In  different  districts  subject  to  the 
levy.  After  finding  the  district  having  the 
highest  aggregate  levies  subject  to  reduction, 
the  clerk  is  required  to  reduce  the  same  to 
3  per  cent  in  accordance  with  the  provisions 
of  the  statute,  and  he  thereby  fixes  the  coun- 
ty rate  which  applies  throughout  the  county. 
He  must  follow  the  same  method  in  fixing 
the  rates  of  other  taxing  districts,  so  that  the 
rate  will  apply  uniformly  throughout  each 
district  This  was  fully  explained  tn  the 
case  of  Tovm  of  Cicero  t.  Haas,  244  HI.  651, 
91  N.  B.  574. 

Counsel  for  the  appellee  seek  to  sustain 
the  -judgment  of  the  county  court  upon  the 
theory  that  the  clerk.  In  ascertaining  the 
highest  aggregate  per  cent  of  all  tl^e  tax 
levies,  must  select  the  district  having  the 
highest  aggregate  per  cent.  Including  the  tax- 
es which  are  not  to  be  reduced  and  which 
by  the  act  are  to  be  excluded,  and  shall  then 
exclude  from  the  aggregate  rate  the  various 
taxes  which  he  is  not  authorized  to  reduce,  . 
and  If  what  remains- is  less  than  3  per  cent. 
of  the  taxable  property  he  Is  to  make  no  re- 
duction throughout  the  county,  whether  the 
aggregate  levies  of  any  other  district  exceed 
3  per  cent  or  not  Putting  that  scheme  into 
operation  left  taxing  districts  in  which  the 
taxes  subject  to  reduction  exceeded  3  per 
cent  This  is  a  contradiction  of  the  plain 
language  of  the  act  and  subversive  of  its 
purpose.  It  would  be  sufficient  to  say  that 
the  act  in  t»Qis  -forbids  such  a  method,  but 
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it  te  also  true  tlutt  ttae  resalts  obtained  wonld 
defeat  the  purpose  of  the  statute.  The  tax- 
ing district  having  the  highest  aggregate  of 
rates  exclusive  of  the  rates  mentioned  in  ttae 
act  as  not  subject  to  reduction,  is  the  taxing 
district  to  be  used  as  the  standard  in  deter- 
mining how  much,  if  any,  ttae  county  rate 
shall  be  reduced.  The  county  court  adopted 
the  Tlew  of  the  appellee,  which  was  erro- 
neous, and  resulted  in  an  erroneous  judg- 
ment. 

The  judgment  la  affirmed  as  to  the  road 
and  bridge  taxes,  and  is  reversed  as  to  ttae 
county  tax,  and  the  cause  is  remanded  to 
the  county  court,  with  directions  to  ascer- 
tain ttae  amount  of  the  county  tax  under 
ttae  rules  laid  down  in  thla  opinion,  and  to 
anstaJn  appellant's  objection  to  any  excess 
above  ttae  rata  that  would  taave  been  charged 
against  the  property  of  appellant  if  the  stat- 
ute bad  been  compiled  with. 

Reversed  and  remanded,  with  directions. 


(247  IlL  OQ 

POWELL  V.  POWELL  et  aL 
(Supreme  Court  of  Illinois.    Dec.  21,  IfilO.) 

1.  Homestead  (|  152*)— Bights  o*  Subviv- 
isq  hcsbahi>— coktinuarcii  07  occupa- 
TiOK— Valujb. 

The  homestead  law  of  1851  (Laws  1851,  p. 
2St,  providing  that  the  plot  of  gronnd  and  the 
buildings  thereon  occupied  as  a  residence  should 
be  exempt,  was  changed  by  the  act  of  1872 
(Laws  1871-72,  p.  478).  which  made  the  home- 
stead, to  the  extent  of  $1,600,  exempt  from  at- 
tachment or  levv  and  from  the  laws  of  descent 
and  devise,  and  continued  the  exemption  for 
the  benefit  of  the  surviving  husband,  as  well  as 
the  heirs  of  the  wife.  By  an  amendment  in 
1873  (Laws  1873,  p.  9Bt),  the  value  of  the  home- 
stead estate  was  redact  to  $1,000.  -  The  sur- 
viving husband  brought  a  bill  against  the  heirs 
of  the  deceased  wife,  who  was  the  owner  of  the 
property  at  the  time  of  her  death  for  assign- 
ment 01  the  homestead.  The  homestead  prop- 
erty was  valued  at  52,400,  and  was  so  situat^ 
that  homestead  could  not  be  assigned.  Held, 
that  the  plaintiff  was  entitled  as  against  tha 
heirs,  to  the  exclusive  occupancy  of  the  home- 
stead where  no  payment  or  tender  of  the  value 
of  the  homestead  right  had  been  made  by  the 
heirs. 

[Bd.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  |  283;   Dec.  Dig.  {  152.*] 

2.  HouESTEAD  (S  148*)— Bights  of  Stjbviv- 
IRO  Spovbb— Adxtlt  Childben, 

Under  the  homestead  law  of  1872  (Laws 
1871-7^  p.  478),  the  adolt  heiia  or  devisees 
cannot  interfere  with  the  exclusive  enjoyment 
of  the  homestead  by  the  surviving  bu^and  or 
wife,  where  it  has  l>een  assigned,  or  where  it 
is  less  than  $1,000  in  value. 

[Bd.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  {  283;   Dec.  Dig.  {  148.*] 

8.  Hohestead  (I  143*)  —  Statutes  —  BioHie 
Between  Subvivinq  Husband  and  Heirs. 
The  language  of  tlie  homestead  law  of  1872 
(Laws  1871-72,  p.  478),  exempting  the  home- 
stead from  the  laws  of  descent  and  devise, 
means  that  all  rights  of  the  heirs  and  devisees 
as  snch,  to  Interfere  with  the  homestead,  must 
be  postponed  until  that  estate  is  extinguished 


by  the  death  of  the  Ilt^  tenant,  or  In  some  of 
the  ways  provided  by  law. 

[Ed.  Nota.— For  other  case%  see  Homestead, 
Cent  Dig.  I  270;   Dec.  IMg/l  143.*] 

4.  Houestead  (I  152*)  — Stattjtks  — Aban- 
donment—Waives  oB  Release. 

Sections  8,  10,  and  11  of  the  exemption 
law  (Kurd's  Bev.  St  1900,  c.  52)  provide  for 
the  enforcement  of  liens  in  equity  upon  prem- 
ises, including  a  homestead,  and  section  4,  for 
the  release  or  a  homestead  by  order  of  court, 
and  section  100  of  the  administration  law 
(Hurd's  Bev.  St  DB09,  c.  3),  provides  for  sale 
of  the  homestead  upon  the  written  assent  of 
the  person  entitled  thereto.  Held,  that  there 
is  nothing  in  these  statutory  provisions  that  ex- 

Sressly  authorises  the  heirs  or  devisees  «f  the 
eceased  owner  to  compel  the  surviving  hns- 
band  to  vacate,  release,  abandon,  or  sell  the 
homestead,  where  it  is  not  susceptible  of  assign- 
ment and  is  of  greater  value  than  $1,000. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  i  293 ;   Dec  Dig.  |  162.*] 

5.  Homestead  ({  150*)— Aixoiuent  as  Be- 
tween Heibs  and  Subvivino  Spouse. 

Where  a  homestead  is  of  greater  value 
than  allowed  by  law,  a  court  of  equity,  under 
its  general  chancery  power,  independently  of 
the  partition  act  (Hurd^s  Bev.  St  1909,  c.  106), 
has  jurisdiction  to  enter  a  decree  adjusting  the 
respective  rights  of  tlie  heirs  or  devisees  and 
the  surviving  spouse. 

[Bd.  Note.— For  dther  cases,  see  Homestead, 
Cent  Dig.  tt  294-305:   Dec.  Dig.  f  150.*] 

^.  Homestead  ({  152*)— Bights  or  Childebr 
OP  Heibb— Termination  of  Occupancy — 
Amount  and  Bxtent  or  YaluIb. 

Where  a  surviving  husband  has  a  right  to 
the  exclusive  occupancy  of  a  homestead  estate 
of  greater  value  than  $1,000,  and  which  was 
not  assignable,  the  children  or  heirs  of  the  de- 
ceased owner  are  entitled  to  extinguish  it  on 
payment  or  tender  of  $1,000. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  i  293;   Dec.  Dig.  I  152.*] 

7.  Homestead   ({  150*)  —  Bntobcemknt   of 

Bights— Tbial— Damages. 

Where  a  surviving  husband  entitled  to  the 
exclusive  occupation  of  an  unassignable  home- 
stead estate  is  excluded  hy  the  heiis  from  all 
parts  of  the  house,  except  one  room,  and  is 
mistreated,  and  put  in  fear,  a  decree  awarding 
liim  the  right  to  exclusive  occupcmcy  may  award 
to  him  a  fixed  sum  as  rent  for  the  time  he  was 
denied  the  use  of  the  homestead,  but  should 
not  award  any  damages  for  failnre  to  assign 
his  homestead  estate. 

[Ed.  Note.— For  other  eases,  see  Homestesd, 
Cent  Dig.  |  301;    Dec.  Dig.  (  160.*] 

Fanner  and  Hand,  JJ.,  dissenting  in  part 

Appeal  from  Circuit' Court,  Peoria  County; 
N.  E.  Worthlngton,  Judge. 

Bin  by  Patrick  Powell  against  James  D. 
Powell  and  others.  From  a  decree  of  ttae 
circuit  court,  defendants  appeal.    Affirmed. 

Omeron  &  (Cameron,  for  aK>ellaut&  Stev- 
ens, Miller  &  Elliott,  for  appellee. 

VICKERS,  C.  J.  Ann  Powell,  wife  of  ap- 
pellee, Patrick  Powell,  died  Intestate  Febru- 
ary 22,  1907,  leaving  her  husband,  and  Ellxa- 
beth  Kaiser,  Mamie  Fltzpatrick,  and  Mar- 
garet Powell,  ber  daughters,  and  James, 
Frank,  and  William  Powell,  her  sons,  and 
Needa  Powell,  a  granddaughter  of  her  de- 
ceased son,  Cornelius  Powell,  BurvlTing  her 
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aa  ker  only  helTS  at  law.  At  the  time  of 
her  deatb  she  was  the  owner  of  a  honse  and 
lot  In  the  city  of  Peoria,  which  was  occupied 
by  her  and  her  husband  as  a  homestead. 
Some  years  before  her  death  the  title  to  this 
property  was  In  her  husband,  and  be  and 
his  wife  lolned  In  a  deed  conveying  these 
premises  to  their  son  Daniel  J.  J.  Powell, 
commonly  known  as  James  Powdl.  After- 
wards, some  three  years  before  her  death, 
the  latter  conveyed  the  premises  to  Ann  Pow- 
ell, his  mother.  After  the  death  of  Ann  Pow- 
ell, Patrick  Powell,  her  surviving  husband, 
filed  a  blU  In  equity  to  set  aside  the  deed  to 
the  son  and  the  one  from  the  son  to  his  moth- 
er, on  the  ground  that  Patrick  Powell  was 
not  mentally  cmnpetent  to  make  a  deed  at 
the  time  he  conveyed  the  premises  to' bis  son. 
In  blB  bill  Patrick  Powell  prayed.  In  the  al- 
ternative, for  the  assignment  of  his  home- 
stead In  the  premises  tn  case  It  was  found 
that  Ann  PoweU  was  the  owner  of  the  fee 
at  tbe  time  of  her  death.  The  circuit  court 
of  Peoria  county  entered  a  decree  dismissing 
the  bill  upon  the  ground  that  the  evidence 
showed  that  he  was  competent  to  make  a 
deed  at  the  time  he  conveyed  the  premises 
to  his  son.  From' that  decree'  Patrick  Pow- 
ell prosecuted  an  appeal  to  this  court,  which 
was  disposed  of  by  an  opinion  flled  at  the 
June  term,  1909,  and  is  reported  as  Powell 
V.  PoweU,  240  111.  442,  88  N.  B.  993.  The 
decree  of  the  circuit  court  establlBhed  the 
title  of  Ann  Powell  at  the  time  of  her  death, 
but  failed  to  dispose  of  the-  homestead  rights 
of  Patrick  Powell  under  the  prayer  of  his 
b^  for  that  purpose.  This  court  approved 
of  the  finding  of  the.  circuit  court  in  so  far 
as  it  found  that  Patrick  PoweU  was  compe- 
tent to  make  a  deed  at  the  time  he  conveyed 
the  premises  to  his  son  James,  but  reversed 
and  remanded  the  case  for  the  purpose  of 
disposing  of  the  homestead  question  which 
was  involved.  After  the  cause  was  remand- 
ed to  tbe  circuit  court,  it  was  referred  to  a 
master  to  take  evidence  upon  the  charge  con- 
tained In  the  bill  that  Patrick  Powell  had 
been  deprived  of  the  use  of  his  homestead 
by  the  wrongful  conduct  of  some  of  his  <A11- 
dren,  and  to  make  a  finding  as  to  the  amount 
of  rent  that  should  be  paid  him  for  the  prem- 
ises during  the  time  that  th^  were  occupied 
advarsely  to  hiln  after  his  wife  died.  The 
master  found  that  Patrick  PoweU  had  been 
almost  whcdly  deprived  of  the  use  and  en- 
joyment of  his  home  and  homestead,  and 
that  the  value  of  that  portion  of  it  occupied 
without  his  consent  was  |12  p^  month,  and. 
In  a  supplemental  report,  found  that  it  would 
be  equitable,  under  the  circumstances,  to  re- 
quire appellants  to  pay  Patrick  Powell  one- 
halt  of  the  rental  value  of  the  premises  so 
occnpied'-or  96  per  month.  Objections  and 
exceptiUms  to  the  r^wrt  of  the  master  were 
flled  on  b^alf  of  both  parties,- but  they  were 
all  ovwmled,  and  a  decree  entered  approving 
the  findings  of  the  master  and  appointing 
commissioners  to  set  off  a  homestead  to  Pat- 
93N.B.-28 


rldk  PoweU  and  his  dower  In  the  premises. 
The  eommissioners  appointed  by  the  court  re^ 
ported  that  the  premises  were  so  situated 
that  homestead  and  dower  could  not  be  as- 
signed, and  valued  the  house  and  lot  at  $2,- 
400.  Upon  the  coming  in  of  this  report  the 
court  made  a  further  decree  approving  the 
commissioners'  report  and  finding  ttiat  none 
of  the  heirs  of  Ann  PoweU  bad  taken  any 
steps  to  have  a  homestead  and  dower  of  Pat- 
rick Powell  assigned  in  the  premises,  and  en- 
tered a  decree  confirming  the  right  of  Pat- 
rick PoweU  to  occupy  the  homestead  free 
from  any  Interference  of  Oxe  heirs.  The 
present  appeal  is  by  the  heirs  of  Ann  Pow- 
eil  for  the  purpose  of  obtaining  a  review  of 
the  decree  below  adjudging  Patrick  PoweU 
to  be  entitled  to  the  exclusive  possession  of 
the  homestead.  Cross-errors  have  been  as- 
signed by  Patrick  Powdl  on  the  refusal  of 
the  court  to  allow  damages,  in  addition  to 
the  rent,  because  of  the  faUure  of  the  heirs 
to  assign  his  homestead  and  dower. 

Appellants  make  two  principal  conten- 
tions: (1)  That  appeUee  is  not  ^ititled  to 
occupy  the  premises  in  question  as  a  home- 
stead to  the  exclusion  of  appellants,  who  are 
the  heirs  of  the  deceased  owner;  (2)  that 
the  evidence  did  not  establish  the  charge  in 
the  bin  that  the  appellants  had  forcibly  and 
wrongfully  deprived  appeUee  of  the  posses- 
sion and  enjoyment  of  his  homestead,  and 
that  therefore  the  decree  of  the  court  requir- 
ing them  to  i>ay  him  rent  is  erroneous. 

Appellants'  first  contention  presents  the 
legal  question  whether  a  surviving  husband 
or  wife,  under  the  homestead  law,  has  the 
right,  as  against  adult  heirs,  to  the  exclu- 
sive occupancy  of  the  homestead  where  it  Is 
not  susceptible  of  division  and  is  worth  more 
than  $1,000.  The  first  homestead  law  passed 
in  this  state  provided  that  the  "lot  of  ground 
and  the  buildings  thereon  occupied  as  a  resi- 
dence," etc.,  should  be  exempt  from  "levy 
and  forced  sale  under  any  process  or  order 
from  any  court  of  law  or  equity  In  this 
state."  The  extent  in  value  of  the  home- 
stead under  this  law  was  $l,O0O,  and  the  ex- 
emption was  continued  after  the  death  of 
the  householder  for  the  benefit  of  the  widow 
and  family  untU  the  youngest  child  be<!ame 
21  years  of  age  and  untfi  the  death  of  the 
widow.  Laws  of  18S1,  p.  28.  This  statute 
continued  without  any  substantial  change 
until  the  act  of  1S72  was  passed.  Under  the 
first  homestead  law  no  exemption  was  con- 
tinued In  favor  of  the  surviving  husband, 
and  the  homestead,  in  whomsoever  vested, 
was  only  exempt  from  "levy  and  forced  sale 
under  process  of  court"  The  homestead 
law  of  1872  (Laws  1871-72,  p.  478)  changed 
a  mere  exemption  under  the  former  statute 
to  an  estate,  and  provided  that  such  "home- 
stead and  all  right  and  title  therein  shall  be 
exempt  from  attachment,  Judgment,  levy  on 
execution,  sale  for  the  payment  of  his  debts 
or  other  purposes,  and  from  the  laws  of 
ctmveyance,  descent  and  devise,  exoept,"  etc.-. 
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The  statnte  of  1872  exempted  a  homestead 
■to  the  extent  and  value  of  $1,500,  which  was, 
however,  reduced  by  an  amendatory  act  in 
1873  (Laws  1873,  p.  99)  to  $1,000  in  value. 
Kales  on  Homestead  Exemption  Laws,  g  123 
et  seq. 

The  omission  In  the  law  of  1851  to  exclude 
the  homestead  from  the  laws  of  descent  and 
devise  virtually  placed  It  within  the  power 
of  the  heirs,  by  partition,  to  destroy  the 
homestead  estate  of  the  surviving  spouse.  It 
would  seem,  necessarily,  to  follow  that  prop- 
erty subject  to  a  homestead  would  pass 
to  the  heirs  or  devisees  free  from  the  home- 
stead of  the  widow,  and  such  was  the  con- 
struction placed  upon  said  act  by  this  court 
Turner  v.  Bennett,  70  111.  263.  The  act 
of  1872  made  three  Important  changes  In 
the  homestead  law:  (1)  It  changed  a  mere 
exemption  Into  an  estate;  (2)  it  made  the 
.estate  exempt  from  the  laws  of  descent  and 
.devise;  (3)  it  continued  the  exemption  for 
the  benefit  of  the  surviving  husband  as  well 
as  the  wife.  After  the  passage  of  the  law 
of  1872  OilB  court  gave  effect  to  the  provi- 
sion In  that  law  exempting  the  homestead 
from  the  effect  of  the  laws  of  descent  and  de- 
vise, by  holding  that  after  the  death  of  the 
householder  the  widow  was  entitled  to  a 
homestead  against  the  claims  of  the  heirs. 
Merrltt  v.  Merrltt,  97  111.  243;  Stunz  v.  Stunz, 
131  111.  210,  23  N.  E.  407;  Best  v.  Jenks,  123 
111.  447,  15  N.  E.  173;  Loveless  v.  Thomas, 
162  m.  478,  88  N.  B.  907. 

The  case  of  White  v.  Plummer,  96  111.  394, 
which  was  decided  under 'the  law  of  1872, 
illustrates  the  construction  that  this  court 
many  years  ago  placed  on  the  statute  ex- 
empting the  homestead  from  the  laws  of  de- 
vise. That  was  an  action  of  ejectment  by 
the  heirs  against  the  widow  to  recover  the 
homestead.  The  will  devised  the  homestead 
to  the  widow  during  her  natural  life.  She 
renounced  her  rights  under  the  will  and 
elected  to  take  under  the  statnte.  After- 
wards her  homestead  was  assigned  or  allot- 
ted to  her  by  an  order  of  court.  The  widow 
then  conveyed  the  homestead  to  a  third  par- 
ty, and  the  heirs,  who  were  stepchildren 
of  the  widow,  brought  ejectment  against  her 
grantee.  This  court  reversed  the  Judgment 
in  favor  of  the  heirs. 

Under  the  present  homestead  law,  as  the 
same  has  been  construed  by  this  court  and 
as  it  is  generally  understood  by  the  profes- 
sion, no  one  would  seriously  claim  that  the 
adult  heirs  or  devisees  could  by  any  means 
known  to  the  law  Interfere  with  the  exclusive 
enjoyment  of  the  homestead  by  the  surviving 
husband  or  wife  where  It  has  been  assigned 
or  where  it  was  admittedly  worth  less  than 
$1,000.  The  language  of  the  statute  exempt- 
ing the  homestead  from  the  laws  of  descent 
and  devise  means,  in  such  case,  that  all  right 
of  the  heirs  or  devisees,  as  such,  to  interfere 
with  the  homestead  must  be  postponed  until 
that  estate  Is  extinguished  by  the  death  of 
the  life  tenant  or  in  some  of  the  ways  pro- 


vided by  law.  But  the  situation  presented  by 
the  case  at  bar  is  different.  Here  the  resi- 
dence and  lot  upon  which  it  stands  are  worth 
$2,400  and  the  property  is  so  situated  that  it 
cannot  be  divided,  and  the  surviving  husband 
refuses  to  assent  to.  Us  sale  and  Insists  on 
the  right  to  occupy  it  to  the  exclusion  of  the 
heirs. 

fiection  8  of  the  exemption  law  (Hurd's 
Rev.  St  1908,  c.  52)  peoYiAea  that  In  the  en- 
forcement of  a  Hen  in  a  court  of  equity  upon 
premises  Including  a  homestead.  If  such  right 
is  not  waived  or  released,  the  court  may  cause 
the  homestead  to  be  assigned  and  set  off  and 
decree  the  sale  of  the  balance,  or  if  the  value 
exceeds  the  exemption  and  the  premises  can- 
not be  divided  the  court  may  order  the  entire 
premises  sold,  including  the  homestead,  and 
the  payment  of  the  amount  of  the  exemption 
to  the  person  entitled  thereto.  Sections  10 
and  11  of  said  act  provide  a  method  by  which 
the  homestead  which  exceeds  In  value  $1,000 
may  be  disposed  of  and  the  excess  eubjected 
to  an  execution  against  the  householder.  Sec- 
tion 4  provides  for  the  release  of  the  home- 
stead by  an  order  of  a  court  of  competent  Ju- 
risdiction Where  the  exemption  is  continued 
for  the  benefit  of  a  dilld  or  children.  Sec- 
tion 101  of  our  statute  on  administration  (tf 
estates  (Hurd's  Rev.  St.  1909,  c.  3,  |  100)  pro- 
vides that  upon  the  application  for  the  sale 
of  real  estate  to  pay  debts  of  the  decedent  If 
there  is  a  homestead  continued  for  the  sur- 
viving husband  or  wife,  upon  the  written  as- 
sent of  the  person  entitled  to  the  homestead 
the  same  may  be  sold  and  the  value  of  the 
estate  paid  to  the  party  entitled  thereto. 

There  is  nothing  In  these  statutory  provi- 
sions that  expressly  authorizes  the  heirs  or 
devisees  of  the  deceased  householder  to  com- 
pel the  surviving  husband  or  widow  to  vacate, 
release,  abandon,  or  sell  the  homestead  where 
it  is  not  susceptible  of  assignment  and  is  of 
greater  value  than  $1,000^  Still,  in  the  con- 
struction of  the  homestead  law,  whldi  express- 
ly limits  the  extent  of  the  homestead  estate 
to  $1,000,  In  connection  with  other  provisions 
of  the  statute,  this  court  has  held  that  the 
surviving  husband  or  widow  is  not  entitled 
to  the  exclusive  possession  of  ah  unassignable 
homestead  which  is  worth  more  than  $1,000 
(WUsen  v.  Illinois  Trust  ft  Savings  Bank, 
166  lU.  8,  46  :N.  B.  740),  and  that  a  court  of 
equity,  under  Its  general  chancery  powers,  in- 
dependently of  the  partition  act  (Hurd's  Rev. 
St  1909,  c.  106),  had  Jurisdiction  to  enter  a 
decree  adjusting  the  respective  rights  of  the 
heirs  or  devisees  and  the  party  entitled  to  the 
homestead  (Mix  v.  King,  55  111.  434 ;  Hotch- 
kiss  v.  Brooks,  93  111.  386;  Wilson  v.  Illinois 
Trust  &  Savings  Bank,  supra).  In  the  WUson 
Case,  above  cited,  on  page  14'of  160  lUn  pase 
741  of  46  N.  E.,  this  court  said:  "If  a  court 
of  equity  were  powerless  to  {werent  a  person 
having  a  right  of  occupancy  to  the  extent  of 
$1,000  in  value  in  premises  of  the  value  of 
$36,000  from  occupying  and  nsing  the  entire 
proi>erty,  while  the  owaet  of  the  balance  of 
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the  estate,  amotintlng  to  $35,000,  must  stand 
Idly  6y  and  have  no  benefit  or  enjoyment  of 
Ms  pr<^»erty,  the  court  would  fall  of  Its  pur- 
pose." In  Cutler  t.  Cutler,  188  III.  285,  68 
N.  E.  932,  It  was  held  that  the  husband,  who 
had  been  deserted  by  and  subsequently  di- 
vorced from  his  wife,  and  whosie  right  to  a 
homeetead  had  been  adjudicated  In  the  di- 
vorce proceeding,  could  be  compelled  by  de- 
cree of  court  to  accept  $1,000  In  lieu  of  his 
homestead,  and  be  required  to  surrender  pos- 
session to  those  entitled  to  the  excess,  where 
the  premises  were  worth  more  than  $1,000 
and  were  so  situated  that  the  homestead  could 
not  be  assigned. 

Applying  these  authorities  to  the  facts  pre- 
sented by  this  record,  appellants  would  clear- 
ly be  entitled  to  extinguish  the  homestead  of 
Patrick  Powell  by  paying  or  tendering  to  him 
the  value  of  his  homestead  estate.  But  ap- 
pellants have  neither  paid  nor  offered  to  pay 
appellee  anything  for  his  homestead,  but,  re- 
fusing to  do  so,  are  Insisting  upon  the  right 
to  occupy  a  substantial  portion  of  the  dwell- 
ing house  forcibly  and  against  the  will  of  ap- 
pellee. In  this  situation  the  court  below  prop- 
erly decreed  that  a^ppellants  bad  no  right  to 
take  possession  of  the  house,  or  any  part  of 
It,  and  exclude  appellee  therefrom-  by  force 
and  intimidation.  If  appellants  desire  to  ex- 
tinguish the  homestead,  the  rule  announced 
in  the  authorities  above  cited  provides  a  law- 
ful procednre  for  such  purpose.  Until  such 
proceedings  are  had  and  until  the  payment 
or  tender  to  appellee  of  the  value  of  his  home- 
stead, he  is  entitled  to  the  exclusive  enjoy- 
ment thereof,  regardless  of  its  value.  While 
there  has  neither  been  a  payment  nor  a  ten- 
der of  any  sum  to  appelliee  for  his  homestead, 
and  the  question  Is  not  directly  in  issue  in 
this  proceeding,  still  there  is  a  sufficient  dis- 
cussion of  the  amount  that  ought  to  be  paid 
to  appellee  to  justify  ns  in  expressing  onr 
views  upon  that  question,  which  we  do  in  or- 
der to  enable  the  parties  to  make  a  final  ad- 
justment of  this  controversy  without  further 
expense  or  litigation. 

In  Merrltt  v.  Merrltt,  97  111.  243,  this  court 
held,  on  a  bill  for  partition  of  land  among 
the  owners  of  the  fee,  in  which  the  widow 
had  a  homestead  and  the  premises  were  not 
susceptible  of  division,  and  the  widow  filed  a 
written  consent  to  the  sale  of  the  homestead 
with  the  balance  of  the  premises,  that  the 
value  of  the  homestead  was  not  $1,000,  but 
that  Its  money  value  In  such  case  must  be 
ascertained  according  to  the  usual  mode  of 
determining  the  value  of  life  estates  in  sim- 
ilar cases,  or  $1,000  must  be  invested  and  the 
proceeds  thereof  paid  to  her  during  her  life, 
leaving  the  principal  for  the  heirs  at  her 
death.  This  rule,  however,^  does  not  apply 
where  the  party  entitled  to  the  homestead  is 
compelled  to  surrender  the  same  by  an  order 
of  court  In  all  of  the  cases  provided  for  by 
the  statute  where  the  homestead  may  be  sold 
under  execution  or  to  satisfy  liens,  the  stat- 
ute provides  for  the  payment  of  $1,00&  to  the 


party'  entitled  to  the  homestead. "  By  analogy 
to  these  cases  we  think  that  the  heirs  should 
be  required  to  pay  or  tender  $1,000  to  appel- 
lee. 

In  the  cases  of  Wilson  v.  Illinois  Trust  & 
Savings  Bank,  supra,  and  Cutler  t.  Cutler, 
supra,  where  the  right  of  heirs  to  compel  the 
release  of  the  homestead  Is  established.  It  was 
held  that  the  heirs  should  pay  $1,000  to  the 
party  entitled  to  the  homestead.  The  ques- 
tion of  the  amount  to  be  paid  does  not  appear 
to'have  been  involved  in  either  of  the  cases, 
biit  the  court  assumes  that  $1,000  is  the 
amount  to  be  paid  where  the  owner  of  the 
homestead  is  required  to  surrender  the  same 
to  the  heirs. 

Appellants'  second  contention  is  that  the 
court  erred  in  decreeing  that  appellants  pay 
$6  a  month  rent  for  the  time  they  occupied 
the  homestead  to  the  exclusion  of  appellee. 
The  evidence  abundantly  justifies  this  order. 
It  Is  proven  that  some  of  appellants  went  In 
and  took  possession  of  all  of  the  house  except 
one  small  room  on  the  second  floor,  in  which 
appellee  was  permitted  to  sleep.  He  was  ex- 
cluded from  the  balance  of  the  house.  Appel- 
lants mistreated  appellee  to  such  an  extent 
that  he  was  afraid  to  go  into  any  part  of  the 
jioyse  except  the  small  room  In  which  he  was 
allowed  to  sleep.  The  evidence  shows  that 
on  more  than  one  occasion  appellants  resorted 
to  personal  violence  against  appellee.  When 
children  so  far  forget  their  duty  to  their  aged 
father  as  to  knock  him  down  and  leave  blm 
bleeding  upon  ithe  street,  as  the  evidence  shows 
was  done  in  this  case,  such  children  need  not 
be  surprised  if  a  court  of  equity  does  not  look  ' 
favorably  upon  their  complaints  against  siidi 
abased  and  mistreated  parent. 

The  cross-errors  assigned  by  appellee  in- 
volve his  right  to  damages  against  appel- 
lants for  a  failure  to  assign  his  dower  and 
homestead.  We  have  already  seen,  from  the 
situation  of  this  property,  that  no  assign- 
ment of  such  homestead  or  dower  is  practi- 
cable. Appellee  is  entitled  to  the  possession 
of  the  whole '  of  these  premises.  He  could 
get  no  more  by  any  proceeding  to  assign  his 
homestead  and  dower.  The  rent  allowed  him 
is  intended  to  compensate  him  for  the  loss  of 
the  use  of  such  homestead  during  the  time 
it  was  occupied  by  appellants  adversely  to 
him. 

The  decree  of  the  circuit  court  of  Peoria 
county  will  be  affirmed. 

Decree  affli'med. 

FARMER,  J.  (dissenting).  It  may  be  that 
the  decree  of  the  circuit  court  in  this  case 
should  be  affirmed  because  the  owners  of  the 
fee  sought  possession  of  the  homestead  prem- 
ises without  offering  to  make  any  provision 
for  the  owner  of  the  homestead  estate,  but  I 
do  not  agree  with  the  opinion  of  the  coiirt 
that  in  order  to  entitle  the  owners  of  th'e  fee 
to  possess  and  enjoy  their  property  they 
must  give  the  owner  of  the  homestead  estate 
$1,000  as  his  absolute  ■^(^^^J^.;^-^^;^, 
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The  estate  of  homestead  In  pTemisea  wheie 
the  fee  is  in  the  heirs  entitles  the  owner  of 
the  estate  to  the  occupancy  and  enjoymrat  of 
the  premises  to  the  extent  and  value  of  $1,- 
000  during  bis  or  her  life.  Upon  the  death 
or  abandonment  of  the  premises  by  the  owner 
of  the  homestead  estate  the  estate  is  extin- 
guished. The  owner  of  the  homestead  es- 
tate has  no  Interest  that  can  be  conveyed 
before  assignment,  and  a  conveyance  of  the 
homestead  premises  after  assignment  vests 
no  interest  in  the  premises  In  the  grantee  be- 
yond the  life  of  the  grantor.  White  v.  Plum- 
mer,  96  ni.  394.  In  Jones  v.  Gilbert,  135  111. 
27,  25  N.  E.  566,  it  was  said  a  widow's  estate 
of  homestead  is  a  conditional  life  estate.  la 
Merritt  v.  Merritt,  97  111.  243,  the  court  said: 
"The  estate  of  homestead  is  not  $1,000  worth 
of  land,  but  $1,000  is  the  value  of  the  home- 
stead premises  to  which  the  estate  of  home- 
stead attaches.  Such  estate  in  the  surviving 
wife  is  her  right  to  occupy  land  of  that 
value.  The  widow  has  no  fee  simple  title  to 
the  homestead  premises,  but  simply  a  right 
of  occupancy.  In  Its  utmost  extent  it  can- 
not exceed  a  life  estate.  To  say  that  this  in- 
terest in  the  homestead  premises  is  of  the 
value  of  $1,000  of  the  whole  value  of  the 
premises  themselves  is  a  contradiction  in 
terms.  It  is  to  affirm  that  a  part  is  equal  to 
the  whole — tliat  a  life  estate  la  of  equ&l 
value  with  the  fee."  In  Wilson  v.  Illinois 
Trust  &  Savings  Bank,  166  111.  9,  46  N.  E. 
740,  the  residence  in  which  the  homestead 
estate  existed  was  worth  $36,000,  and  be- 
cause homestead  could  not  be  assigned  to 
the  widow  .therein  she  claimed  the  right  to 
the  possession  and  occupancy  of  the  entire 
premises.  This  contention  was  not  sustained, 
and,  following  Merritt  v.  Merritt,  supra,  the 
court  held  that  the  widow's  homestead  estate 
was  the  right  to  occupy  premises  to  the  ex- 
tent and  value  of  $1,000,  and  while  there 
were  no  rights  of  creditors-  Involved,  the 
court  said  the  owners  of  the  fee  had  equal 
rights  with  creditors  or  any  other  class  of 
claimants.  The  same  mie  was  announced  in 
Cutler  V.  Cutler,  188  111.  285,  287,  58  N.  B. 
932,  933.  where  it  was  said:  "It  was  not 
the  Intention  of  the  statute,  nor  will  it  bear 
the  construction,  that  a  person  entitled  to  an 
estate  of  homestead  in  a  lot  which  migt^t  be 
of  the  value  of  a  million  of  dollars  should 
prevent  the  sale  of  the  lot  by  the  owner  or 
his  use  of  the  excess  in  value  thereof  above 
the  estate  of  homestead,  and  the  owner  thus 
be  deprived  of  all  benefit  and  advantage  of 
his  estate  In  fee  in  excess  of  the  estate  of 
homestead,  by  reason  of  the  fact  that  the 
person  In  whom  the  homestead  estate  existed 
refused  to  assent,  in  writing,  to  the  sale." 
These  cases  seem  conclusive  that  a  home- 
stead estate  Is  the  right  to  occupy  premises 
to  the  extent  and  value  of  $1,000  for  life 
while  the  fee  in  the  premises  is  vested  in 
heirs  or  devisees;  that  in  its  utmost  extent 
it  cannot  exceed  a  life  estate;  also,  that 
the  owner  of  the  homestead  estate  la  not,  by 


virtue  thereof,  entitled  to  the  possession  and 
occupancy  of  premises  exoeedlnC'  in  value 
$1,000  where  the  premises  are  so  situated 
that  the  homestead  cannot  be  set  off. 

The  ophiion  concedes  that  a  person  bavliig 
an  estate  of  homestead  in  premises  exceed- 
ing in  value  $1,000  is  not  entitled  to  the  pos- 
session, as  against  the  owners  of  the  fee,  of 
the  whole  of  the  premises,  but  holds  that 
whMe  the  owner  of  the  fee  In  such  cases 
seeks  to  secure  to  himself  the  enjoyment  of 
his  interest  in  the  premises  he  must  pay  to 
the  owner  of  the  homestead  estate  $1,000  as 
and  for  Us  or  her  absolute  property.  This 
is  to  make  a  life  estate  equal  In  value  to  the 
fee.  All  wUl  agree  that  where  premises  are 
BO  situated  that  the  homestead  can  be  set 
off,  Its  extent  is  limited  to  premises  the  fee 
in  which  does  not  exceed  $1,000  \a  value. 
The  right  to  occupy  for  life  the  premises  thus 
set  off  is,  of  course,  not  equal  In  value  to 
an  estate  In  fee  in  the  premises.  If,  on  the 
other  hand,  the  owner  of  the  homestead  es- 
tate in  premises  worth  more  than  $1,000  and 
so  situated  that  the  homestead  cannot  be  set 
off  Is  entitled  to  $1,000  absolutely,  then  the 
same  estate  created  by  law  has  one  value  in 
one  case  and  another  valpe  In  the  other  case. 
This  does  not  seem  to  be  logical.  It  is  true 
the  person .  entitled  to  the  homestead  estate 
cannot  be  compelled  to  accept  Its  present 
worth  in  money,  but  neither  can  such  owner, 
by  reason  of  the  homestead  right,  have  the 
use  and  benefit  of  premises  In  excess  of 
$1,000.  In  Cutler  v.  Cutler,  supra,  the  fee 
In  the  premises  t>eIonged  to  a  divorced  wife. 
The  divorce  was  granted  on  the  application 
of  her  husband,  and  in  that  proceeding  It 
was  decreed  that  the  husband  was  entitled  to 
an  estate  of  homestead  in  the  premises  that 
had  been  occupied  by  the  parties  as  a  resi- 
dence while  living  together,  and  which  the 
husband  -continued  to  occupy  after  the  sepai- 
ratlon.  The  premises  were  worth  more  than 
$1,000.  After  the  divorce  was  granted  the 
divorced  wife  filed  a  bill  agaipst  her  former 
husband  for  the  assignment  of  homestead  to 
him.  Commissioners  were  appointed  to  set 
off  the  homestead,  but  r^orted  the  premises 
were  so  situated  that  homestead  could  not  be 
set  off.  The  complainant  brought  into  court 
and  tendered  to  defendant  $1,000.  The  court 
decreed  that  said  sum  be  paid  to  him,  and 
that  complainant  have  writ  of  possession  for 
the  premises.  The  case  was  brought  to  this 
court  by  the  husband  on  writ  of  error.  He 
was  in  no  position  to  complain  of  not  having 
received  a  sufficient  sum  of  money  for  his 
homestead  estate  and  did  not  make  any  such 
complaint  His  contention  was  that,  under 
his  homestead  right,  he  was  entitled  to  the 
possession  and  use  of  the  whole  of  the  prran- 
isee,  and  the  owner  of  the  fee  was  not  en- 
titled to  any  benefit  or  advantage  of  her  es- 
tate in  fee  in  the  premises  in  excess  of  the 
homestead  estate  until  the  homestead  estate 
was  extinguished.  Neither  the  Wilson  Case 
Qor  the  Cutler  Case  ia  authority  in  support 
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oC  the  position  fitut  Uie  owner  of  tbe  homa- 
■tead  estate  in  premises  so  situated  that  tbe 
homestead  cannot  t>e  set  off  must  be  glren 
$1,000  as  bla  or  ber  absolute  property  by 
the  owner  of  tbe  fee  before  sucb  owner  Is 
oiUtled  to  any  benefit  or  enjoyment  of  any 
portion  of  bis  property.  As  I  understand  tbe. 
laWk  wbetber  tbe  owner  of  tbe  bomeatead  es- 
tate Is  assigned  1 1,000  yrarOi  of  tbe  premises 
or  allowed  $1,000  In  money,  bis  Interest  is 
tbe  same;  tbat  Is,  tbe  life  use  of  tbe  property 
or  money. 

HAND,  J.,  I  concur  In  the  dissenting  opln- 
Ion  of  FABMEB,  X 


(847  in.  289.) 

PEOPLE  ex  rej.  ESPEX  ▼.  DENEBN  et  aL 

PEOPLE  ex  rel.  McINEHKX  y.  SAME. 

(Supreme  Court  of  IlUnois.    Dec  21,  1910^. 

X  SSuEonoiia  (S  122*)— 'NxmnsB  ov  Oahdi- 
oatvs-'Detebiukaiion— SiATUisa. 

Laws  Sp.  Sess.  190&-10,  p.  80, 1 11,  autbor- 
irinr  the  lenatorial  committee  to  determine  tbe 
number  at  candidates  for  tbe  Qeneral  Assembly 
to  be  voted  for  at  tbe  geneial  eUetion,  gives 
that  committee  absolute  power  to  limit  tbe  num- 
bex  of  candidates,  and  la  not  merely  adyisory. 

Per  Vlckers,  C.  J.,  and  Fanner,  Cooke,  and 
Hand,  JJ.  Contra:  Cartwrigbt,  Carter,  and 
Dunn,  )J. 

[Ed.  Note,— Fo«  eth««  casea^  see  Etections, 
Dec.  Dig.  1 122.*] 

2.  Elbcixoks   (S   122*>— Nuvbsb  or  Canpi- 

DATES— SXAXUTES. 

Under  sucb  section,  any  namber  of  candi- 
dates may  be  placed  on  tbe  primary  election  bal- 
lot, and  any  Toter  may  vote  for  three  candi- 
dates, or  may  oomnlate  bis  votes  on  one  or  two, 
and  tbe  candidates  highest  in  votes,  but  only  to 
tbe  number  fixed  by  the  senatorial  committee, 
vrlll  be  the  part^  nominees  to  be  voted  for  at 
tlM  veneial  ueetion.     , 

Per  Vickeis,  Q.  J.,  and  Farmer^and  Cooke,  JJ. 

{Ed.  Not*.— For  other  cases,  see.  EteetimiB, 
Dec.  Dig.  i  1B.»1 

3.  EuRmoHB  (I  126*)— Fbiuabt  BiAoriOHa— 
CoRsnTunoiiAL  Pbovisionb. 

A  primary  dection  to  nominate'  candidates 
for  tlie  General  Assembly  is  an  election,  within 
Const  ait.  4,  §S  7,  8,. declaring  tliat  at  all  «lec- 
tions  for  representatives  each  voter  may  cast  as 
many  votes  for  one  candidate  as  there  are  repre- 
sentatives to  be  elected,  or  may  distribute  the 
same  amons  tbe  umdidatas  as  he  shall  see  fit. 

[Ed.  Note.— For  other  oases.  See  EHeetions, 
Dec.  ILNg.  i  126.*] 

4.  Euionoira  (t  Id*)— Pbucabv  Eueoxioiis— 

NlTXBKK    or   OAKOIDATKS-TrSTATDTES  — YA- 
UDITT. 

Laws  Sp.  Sess.  1900^10,  p.  80,  |  11,  con- 
atfned  to  give  the  senatorial  committee  power  to 
'determine  absolutely  tbe  number  of  candidates 
for  the  General  Assembly  to  be  voted  for  at  the 
general  election,  is  an  infringement  of  the  right 
of  minority  representation,  guaranteed  by 
Const,  art.  4,  H  7,  8,  and  invalid, 

[Bd.  Note.— For  other,  cases,  see  Elections, 
Cent.  Dig.  Ill;   Dec.  Dig.  |  16.*] 

5w   BI.BOIIORB    (I    18*>— PaiUABT    ElLBCnoIfB— 
NniBEB   or   CAKDinAIBS— DBTKBUINAXIOir— 

Staictes— Validity. 

A  construction  of  Laws  Sp.  Sess.  1909-10, 
p.  80,  f  Hi  whieh  shoald  hold  that  snoh  section 


gave  the  senatorial  eomnUttetano  power  to  ab- 
solutely limit  the  number  of  party  candidates 
for  election  to  the  General  Assembly,  but  that 
any  resolution  of  the  committee  loolring  to  tbat 
end  is  a  mere  declaration  of  party  p^icy,  not 
iHnding  on  the  voter  at  the  primary  election, 
would  Tender  tbe  section  an  Iniringement  of  the 
constitbtional  right  of  minority  representation, 
since  in  that  case  there  would  probably  be  three 
candidates  nominated  in  every  district,  who 
would  ^1  be  defeated  by  the  majority  party. 

Per  Vickers,  O.  J.,  and  Farmer.  Cooke,  and 
Hand,  JJ.  Contra:  Gartwrigbt,  Carter,  and 
Dunn,  JJ. 

[Bd.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  i  11;  Dec.  Dig.  i  li*] 

8.  SxATtrras  (|  64»)-iPabtial  Iwvaijditt— 

fitoFBCT. 

Laws  Sp.  Sees.  1009-10,  p.  80.  {  11,  being 
invalid,  the  entire  act  is  invalid. 

Per  Vlckers,  C.  J.,  and  Farmer  and  Cooke, 
JJ. 

[Bid.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  IS  58-«6;   Dec.  Dig.  |  64.*] 

7.  BixonoNS  (I  18*)— Pbimabt  Elections— 
NuuBEB  or  Candidates— Statcteb—Valid- 

ITT. 

Laws  Sp.  Sess.  1909-10,  p.  80,  {  11,  is  not 
an  infringement  of  tbe  right  of  minority  repre- 
sentation, tbat  right  belug  one  guaranteed  to 
political  parties  and  not  to  the  Individual  voter, 
who  is  given  by  the  act  tbe  right  to  participate 
in  the  nomination  of  all  candidates  of  his  par^ 
for  representative  in  the  General  Assembly  who 
are  to  be  nominated. 

Per  Hand.  J. 

[Ed.  Note.— For  other  eases,  see  ISectioBB, 
Cent  Dig.  I  11;  Dec.  Dig.  S  16.*] 

Cattwright  Carter,  and  Dunn,  JJ..  dissent* 
ing. 

Mandamus  by  tbe  People,  on  the  relation 
of  Charles  W.  Espey,  against  Charles  S.  Den-  ■ 
een  and  others,  and  by  tbe  People,  on  the 
relation    of    Joseph    A.    Mclnemy,    against 
Charles  S.  Deneen  and  others.    Denied. 

David  K.  Tone  and  Henry  M.  Ashton,  for 
petttlonera.  W.  H.  Stead,  Atty.  Gen.,  and 
Charles  E.  Woodward  (George  H.  Wilson,  of 
counsel),  for  respondentai  Boss  O.  Bali,  for 
John  J.  McLaughlin. 


FARMESt,  J.  At  onr  October  term  leave 
was  granted,'  at  tbe  relation  of  Charles  'W. 
Espey,  to  file  an  original  petition  In  this 
court  for  a  writ  of  mandamus  against  the 
Governor,  Secretary  of  State,  and  State 
Trtiflsnrer,  composing  the  state  primary  can- 
vassing board,  directing  said  board  to  certify 
th^  name  of  relator  as  one  of  the  Democratic 
nomlnea  to  the  Secretary  of  State,  to  be 
placed  upon  tbe  official  ballot  as  a  candidate 
at  tbe  election  to  be  held  November  8,  1910, 
for  represratative  In  tbe  General  Assembly 
for  tbe  First  senatorial  district  .The  peti- 
tion alleges  tbat  the  relator  complied  wltlx 
the  requirements  of  the  primary  election  law 
for  the  nomination  of  candidates  for  tbe  Gen- 
eral Assembly,  and  that  bis  name  was  duly 
and  lawfully  placed  on  tbe  primary  ballot  as 
one'  of  three  Democratic  candidates  in  the 
First  senatorial  -district  for  nomination  for 
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representatlTe  In  the  General  Assembry  to  be" 
voted  for  at  the  primary  election  held  on 
the  15th  day  of  September,  1910;  that  John 
Sriffin  and  Lawrence  Byrne  were  the  other 
two  candidates  on  the  same  ticket  with  re- 

'  later  for  nomination  by  the  Democratic  ^arty 
for  the  office  of  repreaentatlve  in  the  General 
Assembly  for  the  First  senatorial  district 
The  petition  alleges  that  Griffln  received  6,078 
votes,  Byrne  1,567,  and  relator  545;  that,  the 
relator  being  one  of  the  three  highest  candi- 
dates In  votes.  It  becai^e  the  duty  of  the 
state  primary  canvassing  loari  to  certify  his 
name  as  one  of  the  Demo^'ratlc  candidates  to 
be  placed  on  the  official  ballot  to  be  voted 
for  a€  the  election,  November  8,  1910.  The 
petition  alleges  that  on  the  5th  day  of  Octo- 
ber, 1910,  at  a  meeting  of  the  state  primary 
canvassing  board  duly  called  and  held  in  the 
city  of  Springfield,  said  board  issued  a  proc- 
lamation declaring  that  John  Griffln  was  the 
only  Democratic  nominee  for  representative 
In  the.  General  Assembly  for  the  First  sena- 
torial district,  and  that  It  was  the  intention 
of  said  board,  after  the  expiration  of  10  days, 
to  file  their  certificate  ta  writing  with  the 
Secretary  of  State  certifying  said  John  Grif- 
fin as  the  only  Democratic  nominee  for  repre- 
sentative for  the  First  senatorial  district 
The  petition  alleges  that  said  board  refused 
to  certify  the  relatw's  name  as  one  of  the 
Democratic  ilomlnees,  for  the  reascm  that  on 

.August  1,-1910,  a  resolution  was  adopted  by 
the  Democratic  senatorial  committee  for  the 
First  senatorial  district  determining  that 
only  oix6  candidate  for  representative  In  the 
General  Asseimbly  in  that  district  should  be 
nomidatied  by  the  Democratic  party  at  the 
primary  election.  A  similar  petition,  except 
in  one  unimportant  particular  not  necessary 
to  be  referred  to,  was  also  filed  by  leave  of 
the  court  at  the  October  term  at  the  relation 

'Of  Joseph  A.  Mclnemy.    The  Attorney  Gen- 

■itta.1  entered  the  appearance  of  the  defend- 
ants, and  demurred  to  each  of  said  petitions. 
Printed  briefs  and  arguments  were  filed,  and 
as  the  canvassing  board  was  required  to  file 
its  certificate  of  the  nominations  made  with- 
in 10  days  after  the  completion  Qf  the  can- 
vass, the  cause  was  set  down  for  oral  argn- 

-ment  at  the  October  term,  and  was  argued 
orally  by  counsel  on  both  sides.    The  cases 

'  were  considered  at  once  by  the  court,  and  the 
conclusion  reached  that  the  writs  should  be 
denied.  The  decision  was  announced  orally 
by  the  Chief  Justice  during  the  October  term, 
with,  the  statement  that  the  reasons  for  the 
denial  of  the  writ  would  be  stated  in  an 
opinionto  be  subsequently  filed.  Afl  the  deci- 
sion of  one  case  is  conclusive  of  the  other, 
but  one  opinion  will  be  filed. 

The  cases  involve  the  validity  of  an  act  en- 
titled "An  act  to  provide  for  the  holding  of 
primary  elections  by  political  parties  for  the 
nomination  of  members  of  the  General  As- 

'  sembly  and  the  election  of  senatorial  commit- 
teemen." Laws  Sp.  SesB.  1909-10,  p.  77. 
The  act  was  approved  March  9,  1910,  and 


went  Into  effect  Ju1y'l,'1910i  It  te  a  Sepa- 
rate act  for  the.  nomination  of  candidates 
for  the  General  Assembly  by  a  primary  elec- 
tion. Another  act  for  the  nomination  of  oth-. 
er  officers  by  primary  election  was  passed, 
Bi^roved,  and  went  into  effect  at  the  same 
tlm& 

Section  1  of  the  act  under  considefraHon 
provides  that  "the  nomination  of  all  candi- 
dates for  members  of  the  General  Assembly 
by  all  political  i)artles,  and  the  election  ik 
senatorial  committeemen,  as  defined  in  s%(S 
.tlon  2  of  this  act,-ehaU  be  made  ^n  the;  man- 
ner provided  in  this  act  i^nd  not  otherwise.'' 
Said  section  farther  provides  that  the  name 
of  no  person  shoiM  be  placed  upon  the  offi- 
cial ballot  to  be  voted  for  at  the  election  in 
J^ovember,  1010,  jinless  such  perspn.  had  been 
nominated  under  the  provisions  of  the  fidt. 
By  section  4,  September  15,  1910,  was  fixed 
as  the  date  for  holding  the  first  primary  elec- 
tion after  the  adoption  of  the  act;  and  after 
that  time  the  second  Tuesday  in  Sprn  was 
fixed  as  the  date  for  holding  such  primary 
elections.  Section  6  provides  that  there  shall 
be  a  senatorial  committee  for  each  senatorial 
district,  and  provides  for  the  election  of  ^ald 
committee  at  the  primary  election.  Subse- 
quent section?  prescribe  the  requlreipents  to 
be  complied  with  by  a  candidate  In  order  to 
get  his  name  i^aced  npoa  the  official  primary 
ballot  to  be  voted  at  the  primaiy  election. 
Section  19  reqnlres  the  Secretary  of  State  to 
certify  to  the  county  clerk  the  names  of  the 
candidates  for  senatorial  offices  entitled-  to 
be  printed  on  the  primary  ballot  and  the 
position  suich  names  shaU  occupy  on  sacb  bal- 
lot Said  section  also  requires  the  Secretary 
of  State  to  certify  to  the  county  cleiii ,  the 
names  of  the  candidates  for  seoatorial  com- 
mitteemen, and  VflT  naihes^^  shall  alst^  be 
printed  on  the  official  primary  ballot  The 
provision  of  the  said  primary  electldn-  law 
upon  the  construction  of  which  the  decision 
of  these  cases  depends  is  section  11.  Said 
section  reads  as  follows:  "Sec  11.  At  least 
thirty-three  <S3)  days  prior  to  the  date  of 
the  April  primary  the  senatorial  committee 
of  each  political  party  shall  meet  aiid.  by  res- 
olution fix  and  determine  the  number  of  can- 
didates to  be  nominated  by  their  party  at 
the  primary  for  representative  In  the  General 
Assembly.  A  copy  of  said  resolntlon,  duly 
Certified  by  the  chairman  and  attested' by  the 
secretary  of' the  committee,  shall, -within  five 
days  thereafter,  be  filed  in  the  office  of  the 
Secretary  of  State,  and  In  the  office  of  the 
county  clerk  of  each  county  in  the  senatorial 
district  In  all  primaries  for  the  nomlnatioa 
of  candidates  for  representatives  in  the  Gen- 
eral Assembly  each  qualified  primary  elector 
may  cast  three  votes  for  one  candidate,  or 
•may  distribute  the  same  or  equal  parts  there- 
of among  two  candidates  or  three  candidates, 
as  he  shall  see  fit.  And  the  said  candidate  or 
candidates  for  nomination  highest  la  'votes 
shall  be  declared  nominated  for  the  office  to 
be  filled." 
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OonnB^  for  relston  GonteAd  tint  tbls  court 
harlng  heretofore  decided.  In  iwsBing  upon 
tbe  validity  of  primary  election  acts,  thAt  a 
Ijrimary  election  law  reqnlrlnK  all  nomlna- 
tlona  of  candidates  for  representatlTe  In  the 
General  Assembly  to  be  made  at  a  primary 
election  Is  governed  by  sectlcms  7  and  8  of 
artlde  4  of  the  Gonstltntion,  each  legal  voter 
:lia8  the  right  to  vote  for  three  candidates  at 
aach  primary  election  or  to  cumulate  his  vote 
upon  one  or  two  candidates,  and  that  this 
rtght  of  the  voter  cannot  be  abridged  or  re- 
stricted by  tiie  Leglslatura  It  Is  also  con- 
tended that  the  provisioD  of  section  U.  an- 
tbcwizlng  'a  senatorial  committee  of  a  politi- 
cal party  to  fix  and  determine  the  number 
of  candidates  for  representative  to  be  nomi- 
nated by  that  party  at  a  primary  election 
was  not  Intended  to  authorize  the  committee 
to  limit  the  number  of  candidates  the  party 
should  nominate,  or  to  prohibit  the  nomina- 
tion of  thtee  candidates  if  the  electors  of  the 
district  voted  for  the  nomlnatlob  of  tbat 
number  of  candidates.  It  Is  argued  that  the 
authority  of  the  senatorial  committee  to  fix 
and  determine  the  number  of  candidates  to 
be  nominated  Is  a  mere  declaration  of  party 
policy/  which  the  voters  are  at  liberty  to  fol- 
low or  disregard,  as  they  see  fit  If  this 
construction  is  the  proper  one  to  be  given  to 
said  provision  of  section  11,  it  would  result 
in  the  nomination  of  three  candidates  by 
each  political  party  in  every  district  where 
tbree  candidates  were  voted  for,  and  the  can- 
vassing board  .would  be  required  to  certify 
the  names  of  the  three  candidates  of  each 
political  party  receiving  the  highest  number 
of  votes,  as  nominees  of  said  party  for  the 
ofDce  of  representative.  It  Is  insisted  that 
was  the  legislative  intent,  and  that  by  giving 
section  11  that  construction  the  law  would 
be  subject  to  no  constitutional  objections  and 
would  be  a  valid  law,  whereas  if  it  were  con- 
strued to  mean'that  the  Legislature  Intended 
conferring  power  upon  a  senatorial  commit- 
tee of  a  political  party  to  fix  the  number  of 
candidates  that  party  should  nominate,  said 
section  11  would  be  unconstitutional  and 
▼old.  The  position  taken  by  the  Attorney 
General  Is  that  section  11  will  admit  of  no 
«tber  coBStmction  than  that  the  Legislature 
Intended  to  confer  i>ower  upon  the  senatorial 
colnmltMe  to  fix  and  determine  the  number 
of  candidates  to  be  nominated  by  a  political 
farty,  but  be  contends  that  sections  7  and  8 
of  article  4  of  the  Constitution  do  not  api^y 
to  nominations  of  candidates  for  representa- 
tlTe in  the  General  Assembly,  and  the  dele- 
gation of  power,  therefore,  t6  the  senatorial 
committee  to  determine  the  number  of  can- 
didates to  be  nominated  is  not  invalid.  The 
Attorney  General  further  costends  that  If 
this  construction  is  Incorteot  the  result  would 
be  that  the  names  of  three oiominees  for  each 
political  party  would  have  to  be  placed  upon 
-ttie..ol9clal  electioa  ballot  tn.eseh  district 
where  three  candidates  were  voted  for  for 


the  nomination  by  the  voters,  and  that  this 
would  nullify  the  constitutional  provision  for 
minority  rei«'esentation.  It  will  thus  be  seen 
that  each  party-  insists  that  the  construction 
.contended  for  by  the  other  would  render  sec- 
tion 11  unconstitutional  and  void. 

In  our  opinion  the  provision  of  section  11 
authorizing  the  senatorial  committee  to  fix 
and  determine -the  number  of  candidates  to 
be  nominated  by  a  political  party  is  not  sus- 
ceptible of  the  construction  contended  for  by 
relators.  It  seems  plain  from  the  language 
used  that  it  was  unquestionably  the  Intention 
of  the  Legislature  to  give  the  senatorial  com- 
mittee authority  to  fix  the  number  of  candi- 
dates that  should  be  nominated.  It  was  de- 
cided In  Rouse  V.  Thompson,  228  111.  622,  81 
N.  E.  llOe,  and  People  v.  Strassheim,  240  111. 
279,  88  N.  E.  821,  22  Ia  B.  A.  (N.  S.)  1135,  that 
the  constitutional  provisions  with  reference 
to  cumulative  voting  at  the  election  for  rep- 
resmtative  in  the  General  Assembly  applied 
also  to  a  primary  election  for  the  nomination 
of  candidates  for  representative,  and  that  the 
voter  at  a  primary  election  could  not  be  de- 
prived of  the  right  to  vote  for  one,  two,  or 
three  candidates  or  to  cumulate  his  vote  up- 
on one  or  two  candidates.  The  act  under  con- 
sideration in  the  Rouse  Case  authorized  the 
voter  to  vote  for  only  one  candidate  at  the 
primary  election  for  nomination  for  repre- 
sentative in  the  General  Assembly,  and  if 
more  than  one  candidate  for  that  office  was 
to  be  nominated  by  the  political  party  the 
additional  candidate  or  candidates  were  re- 
quired to  be  nominated  by  a  senatorial  con- 
vention, and  in  making  such  additional  nom- 
inations the  senatorial  convention  acted  with- 
out reference  to  the  vote  at  the  primary  elec- 
tion. The  court  held  that  this  denied  the 
voter  his  constitutional  right  to  vote  for  one, 
two,  or  three  candidates  or  to  cumulate  his 
vote,  and  was  therefore  invalid.  The  provi- 
sions of  section  11  of  the  primary  election 
law  considered  by  this  court  in  the  Strass- 
heim Case,  relating  to  the  powers  of  the 
senatorial  committee  to  fix  and  determine  the 
number  of  candidates  to  be  nominated,  were 
ideotical  with  the  provisions  of  section  11  of 
the  act  now  under  consideration,  but  the  act 
before  the  court  in  the  Strassheim  Case  did 
not  restrict  the  right  of  the  elector  to  vote 
for  but  one  candidate  for  nomination,  but 
authorized  him  to  cast  one  vote  for  each  of 
as  many  candidates  aa  the  senatorial  com- 
mittee had  decided  should  be  nomioated. 
This,  it  was  held,  following  the  Rouse  Case, 
violated  the  constitutional  right  of  the  elector 
to  vote  for  three  candidates  or  to  cumulate 
his  vote,  and  rendered  the  section  invalid. 
That  section  and  others  of  the  act  being  un- 
constitutional, it  was  held  rendered  the  whole . 
act  invalid,  and  it  was  not  necessary  to  con- 
strue or  pass  upon  the  validity  of  the  provi- 
sion, relating  to  the  power  of  the  senatorial 
committee. 

The  only  difference  between  section  11  of 
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the  aict  co&si<^ered  in  the-Strasshelm  Case  and 
the  present  act  is  that  the  present  act  author- 
izes the  elector  to  cast  three  votes  for  one 
can^date  or  to  distribute  the  same,  or  equal 
parts  thereof,  among  two  or  three  candidates, 
U  be  sees  fit  so  to  do,  "and  the  said  candidate 
or  candidates  for  nomination  highest  in  votes 
shall  be  declared  nominated  for  the  ofiSce  to 
be  filled."  The  voter  Is  not  restricted  In  the 
number  of  candidates  he  may  rote  for  or  in 
bis  right  to  cumulate  his  vote,  but  the  plain 
meaning  of  the  section  is  that  the  number  of 
candidates  to  be  nominated  Is  to  be  limited  to 
the  number  fixed  and  determined  by  the  sen- 
atorial committee.  Any  number  of  candidates 
may  procure  their  names  to  be  placed  on  the 
primary  election  ballot,  and  each  elector  may 
vote  for  three  or  cumulate  his  vote  on  one 
or  two  candidates,  but,  if  the  senatorial  cont-. 
mittee  has  determined  that  only  one  candi- 
date shall  be  nominated,  the  candidate  re- 
ceiving the  highest  number  of  votes  at  the 
primary  election  is  to  be  the  nominee,  and 
his  name,  only,  is  to  go  upon  the  ofiSclal  bal- 
lot to  be  voted  for  for  said  office  at  the  elec- 
tion. If  the  committee  of  each  political  par- 
ty determines  to  nominate  more  than  one  can- 
didate, the  candidates  highest  in  votes,  to  the 
number  fixed  and  determined  by  the  commit- 
tee, shall  be  the  nominees  of  the  political  par- 
ty. There  is  not  the  slightest  warrant  in  the 
language  used  to  Justify  the  construction  that 
the  Legislature  intended  the  resolution  of  the 
senatorial  committee  should  mean  nothing 
more  than  that  the  committee  had  decided  it 
would  be  the  best  party  policy  to  nominate 
the  number  of  candidates  fixed  in  the  resolu- 
tion, but  that  this  was  to  be  In  no  sense  bind- 
ing upon  the  electors  and  might  be  disregard- 
ed by  them.  Section  11  says,  in  explicit  lan- 
guage, that  the  senatorial  committee  of  each 
party  shall  meet  at  least  83  days  prior  to  the 
date  of  the  primary  election,  "and  by  resolu- 
tion fix  and  determine  the  number  of  candid 
dates  to  be  nominated  by  either  party  at  the 
primary  for  r^resentative  in  the  General  As- 
sembly." There  is  no  more  reason  for  hold- 
ing that  the  Legislature  did  not  mean  what  It 
said,  but  meant  something  else,  than  there 
would  be  for  saying  that  the  Legislature  did 
not  mean  what  It  said  wheh  it  said  In  section 
1  that  all  candidates  for  members  of  the 
General  Assembly  should  be  nominated  at  a 
primary  election  but  meant  that  they  should 
be  nominated  at  a  delegate  convention.  It 
never  was  the  Intention  of  the  Legislature  to 
pass  a  law  the  eflTect  of  which  would  be  to  re- 
quire In  any  district  that  each  political  par- 
ty should  nominate  three  candidates.  This 
could  only  be  avoided  by  giving  the  senatorial 
committee  powM  to  fix  or  limit  the  number 
of  candidates  to  be  nominated,  and  this  the 
Legislature  Intended  to  do  by  section  11.  If, 
then,  sections  7  and  8  of  article  4  at  the  Con- 
stttntion  apply  to  primary  elections  for  the 
nomination  of  candidates  for  representatlTe 


In  the  General'  Asaonbly,  section  11  must  be 
held  invalid. 

We  had  sui^oBed  this  <}uestion  settled  by 
previous  decisions,  but  it  Is  contended  by 
counsel  for- respondents. that  it  has  not  been 
so  settled.  The  validity  of  the  priniary  eleo 
tion  law  of  190S  was  considered  by  this  coort 
In  People  t.  Election  Com'rs,  221  IlL  B^  ISi 
77  N.  B.  821,  823,  and  it  was  there  said: 
*'The  right  to  choose  candidates  for  public  of- 
fices whose  names  will  be  placed  on  the  ofi 
fidal  ballot  is  as  valuable  as  the  right  to  vote 
for  them  after  they  are  chosen,  and  is  of  pt9- 
dsely  the  same  nature.  There  is  scarcely  a 
possibility  that  any  person  will  or  can  be 
elected  to  office  under  this  is^stem  unless  be 
shall  be  chosen  at  a  primary  election,  and  this 
statute,  which  provides  the  methods  by  which 
that  shall  be  done,  and  prescribes  and  limits 
the  rights  of  voters  and  of  parties,  must  be 
regarded  as  an  integral  part  of  the  process  of 
choosing  public  ofilcers,  and  as  an  election 
law.  •  •  •  The  legitimate  purpose  -  «t 
such  a  law,  however,  must  be  to  sustain  and 
enforce  the  provisions  of  the  Constitution  and 
the  rights  of  voters,  and  not  to  curtail  or  sub- 
vert them  or  injuriously  restrict  such  rights." 
In  Rouse  T.  Thompson,  supra,  it  was  hdd 
that  a  primary  election  is  an  election  within 
the  purview  of  the  Constitution,  and  Is  con- 
trolled  by  the  provisions  of  the  Constitution; 
that  the  constitutional  provisions  apply  to 
primary  elections  with  the  same  force  as  thw 
do  to  general  elections.  It  was  said  the  rigbt 
to  nominate  candidates  for  representative  is 
of  precisely  the  same  nature  as  the  right  to 
vote  for  them  after  they  are  nominated,  and 
a  primary  election  law  for  such  nominations 
is  governed  by  the  Constitution  and  cannot 
deprive  the  voter  of  any  right  given  him  by 
the  Constitution.  In  People  t.  Strassheim, 
supra,  we  considered  the  yalldity  of  a  pirorl- 
Blon  of  the  act  of  1908  which  authorized  the 
elector  to  vote  at  a  primary  election  one  vote 
each  for  as  many  candidates  as  the  senatori- 
al committee  had  determined  should  ba  nom- 
inated, and,  following  the  previous  decdaions, 
we  held  said  provision  was  an  attempted 
abridgment  or  restriction  of  the  elector's  caa- 
stitutitHial. right  to  vote  for  three  candidatss 
or  eomulate  his  vote  upon  a  less  number,  if 
he  so  desired. 

We  Icnow  of  no  valid  distinctioDi  or  raa- 
sonable  basis  open  "which  we  would  be  Justi- 
fied in  holding  that  a  primary  election  Ixw 
Is  an  election  law  within  the  meaning  of  the 
Constitution,  and  that  the  rights  of  electors 
cannot  be  abridged  or  restricted  by  a  pri- 
mary election  law  for  the  nomination  of  can- 
didates to  any  office  except  that  of  represent- 
ative in  the  General  Assemblyi  but  as  to 
that  office  the  constltntlctaal  right  guaran- 
teed by  sections  7  and  8  of  article  4  does 
not  apply.  We  are  thes^ore  forced  to  the 
conclusion  that  the  provision  of  section  11 
referred  to  Is  Invalid,  on  the  gronnd  tiiat  tt 
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is  an  attenpt  by  th«  Leglslatare  to  eaatee 
npoD  s  B^uttorlAI  committee  power  to  fix 
and  determine  tbe  nmnber  of  candidates  for 
Mpreeentatlve  that  shall  be  nomlna^ted  Xty  a 
political  party  In  a  senatovlal  dtrtrlct 

We  are  also  of  opinion  that  it  section  11 
were  conatrutid  to  mean  that  the  senatorial 
committee  1b  not  given  the  power  to  flzand 
determine  the  nnmber  of  candidates  that 
riiall  be  nominated,  bnt  that  the  resolntloU 
adopted  by  It  is  a  mere  declaration  of  party 
p<dlcy.  and  that,  notwithstanding  the  decl- 
slon  of  the  committee  In  fixing  and  det^^ 
mining  that  a  less  nnmber  than  three  bdndl- 
dates  should  be  nominated,  tbe  electors  were 
at  liberty  to  nominate  a  greater  nombei^  oC 
candidates  than  had  been  determined  by  the 
committee,  and  that  in  all  districts  where 
three  candidates  were  voted  for  by  the  qnal- 
ffled  electors  of  each  political  party  the 
names  of  three  candidates  were  required  to 
be  t>Iaced  upon  the  ofiScial  ballot  to  be  voted 
for  at  the  election.  It  would  render  the  act 
onconstltutional  and  Void,  in  that  it  would 
nullify  the  consUtntional  guaranty  of  mi- 
nority representation  in  the  General  Assem- 
bly. This  is  conceded  to  be  so  by  the  Attor- 
ney General.,  This  question  was  referred  to 
In  the  Strassbeim  Cose,  where  we  said:  "If 
each  political  party  were  required  to  nomi- 
nate three  candidates  It  would  render  nuga- 
tory the  constitutional  provision  for  minor- 
ity representation,  for  If  each  party  nomi- 
nated three  candidates  It  would  frequently, 
if  not  generally,  happen  that  the  dominant 
party  in  a  senatorial  district*  would  elect 
three  candidates,  and  the  minority  party 
would  be  without  representation."  Counsel 
for  relators  say  this  language  was  mere 
obiter,  as  that  question  was  not  of  controlling 
Importance  in  tbe  decision  of  tbe' Case.  How- 
ever that  may  be^  It  was  the  deliberate  ex- 
pression of  the  view  the  court  entertained  of 
the  validity  of  any  law  under  the  operation 
of  which  each  political  party  might  be  re- 
quired to  nominate  three  candidates  for  rep- 
resentative in  the  General  Assembly,  and, 
whether  necessary  to  a  decision  of  the  case 
or  not,  it  was  considered  Important,  as  an 
apresslon  of  the  court's  view,  for  the  benefit 
of  tbe  Legislature,  If  that  body  sbould  after- 
wards deal  with  the  subject  of  nomination 
of  candidates  for  representative  In  the  Gen- 
eral Assembly  by  the  adoption  of  another 
primary  election  law. 

la  the  report  of  tbe  committee  on  electoral 
tind  representative  reform  ef  the  constitu- 
tional convention  of  1870,  signed  by  Joseph 
MedUl,  chairman..  (1  Debates  of  the  Const 
OoBvention,  p.  561),  will  be  found  an  ex- 
haustive discussion  of  the  subject  of  minor- 
ity representation  In  the  General  Assembly. 
It  was  stated  In  said  report:  "Sljice  1854 
one  of  tbe  political  parties  has  secured,  with 
few  exceptions,  all  the  senators  and  repre- 
sentatives at  ^vei^.  electioi^  ij^  the  north 


half  of  Illinois,  and  ttte  other  party,  with 
equally  few  exceptions,  has  elected  all  the 
legislators  from  the  south  half  of  the  state. 
Speaking  in  round  numbers,  100,000  Repub- 
licans living  south'  of  the  state  capital  have 
been  practically  dlsfninchlsed  in  the  Legis- 
lature for  10  years,  and  almost  as  many 
Democrats  have  been  excluded  from  all  voice 
in  making  laws  through  agents  of  their  own 
sdectlon  for  an  equally  long  x)erlod  of  time. 
For  half  a  generation  the  state  has  been  thus 
Eepresoited  by  sections  Instead  of  districts. 
If  the  alternate  districts  were  Democratic  or 
Bepnbllcan  there  would  be  some  amellora-^ 
tlon  of  the  evil*  But  such  Is  not  the  case^' 
and  so  long  as  the  existing  system  of  exclu- 
sive majority  vrepresentatlon  Is  continued' 
there  Is  little  hope  for  Improvement."  ' 

The  proceedings  of  the  convention  show 
tiiBt  petitions  and  memorials  were  presented 
to  It'  at  different  tlines  asking  the  adoption 
of  a  constitutloBal  provision  for  minority 
representation.  When  the  convention  took 
up  consideration  of  the  report  of  the  com* 
mlttee  on  electoral  and  representative  reform 
Mr.  MedlU  offered  a  substitute  for  the  pro- 
visions embraced.  In  the  report  relating  to 
minority  representation.  The  substitute  was 
adopted  and  became  sections  7  and  8  of  arti- 
cle 4  of  the  Constitution.  Mr.  MediU  ad- 
dressed the  convention  at  considerable  length, 
as  did  also  other  members  of  tbe  convention, 
advocating  the  adoption  of  the  proposed  pro- 
vision and  giving  their  reasons  for  support- 
ing, the  plan  of  minority  representation.  2 
Debates  of  the  Const  Convention,  p.  1726. 
In  bis  address  Mr.  Medlll  said,  in  part: 
"There  are  thousands  of  young  men  and  ad- 
vanced minds  in  this  state  who  think  more 
highly  of  this  proposition  than  of  anything 
else  we  will  Iiave  to  offer  them.  Everything 
else  will  seem  to  them  dry  and  unimportant 
in  comparison  with  this  great  Idea  of  equal 
r^resentatlon  of  the  whole  people  against 
exclusive  representation  of  a  part  The  dis- 
franchised and  down-trodden  minorities  will 
everywhere  rally  to  Its  support  and  secure 
to  the  new  Constitution,  for  its  sake^  a  tri> 
umpliant  ratification.  This  great  measure 
of  reform  will  carry  out  pure  democratic 
equality  and  equal  rights  for  all  men  in  the 
legislative  halls;  secure  the  equal  represen- 
tation of  every  citizen,  the  minority  with  the 
majority,  man  tot  man;  allay  partisan  strife^ 
reform  legislative  corruption,  pnrlfy  the  elec- 
tive system,  inspire  good  and  quiet  citizens  to 
attend  the  polls,  enable  virtuous  citizens  to 
elect  pure  and  able  representatives,  and  to 
defeat  bad  aspirants.  It  wUl  give  content- 
ment to  all  classes  of  voters,  secure  repre- 
sentation for. our  long-enduring  Republican 
friends  In  Democratic  Bgypt  and  give  the 
swallowed-up  and  buried-under  Democrats 
of  northern  Illinois  a  chance,  also,  of  being 
heard  In  our  legislative  halls  by  men  of  their 
own  selection.   XUs  plan  will  work  no  barm 
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or  prejaaicc  to  either  of  the  great  partteo, 
but  will  put  in  the  Legislature  Democrats 
from  northern  IlllnolB,  Republicans,  In  equal 
numbers,  from  southern  Illinois,  and  secure 
to  both  parties  representation  from  all  parts 
of  the  state.  Is  not  this  right.  Just,  politic, 
and  advisable?" 

Whatever  may  be  thought  of  the  wisdom 
of  the  plan  of  minority  representation,  its 
adoption  was  highly  creditable  to  the  con- 
vention, for  In  adopting  it  the  members  of 
the  convention  acted  entirely  independently 
of  partisan  feeling  and  bias,  and  were  con- 
trolled only  by  the  desire  that  the  people  of 
the  state  should,  as  far  as  possible,  be  rep- 
resented In  the  Legislature,'  In  some  measure, 
by  members  of  their  own  choice.  But  It  Is 
immaterial  whether  or  not  we  agree  with 
the  convention  as  to  the  wisdom  of  minority 
representation.  It  beci^me  a  part  of  the 
organic  law  of  the  state,  and  so  long  as  it 
remains  a  part  of  that  law  the  Legislature 
cannot  by  any  act  repeal  or  nullify  the  con- 
stitutional provision. 

This  state  and  many  others  have  constitu- 
tional provisions  authorizing  cumulative  vot- 
ing by  stockholders  in  the  election  of  di- 
rectors or  managers  of  corporations,  and 
these  provisions  were  designed  to  enable 
minority  stockholders  to  have  representation 
In  the  boards  of  directors  or  managers  of 
corporations.  In 'California,  where  cumula- 
tive voting  by  stockholders  of  a  corporation 
is  authorized,  it  was  attempted  to  defeat  this 
right  by  providing  by  by-laws  that  but  one 
director  of  a  corporation  should  be  elected  at 
a  time.  The  legality  of  this  by-law  came 
before  the  Supreme  Court  of  tliat  state  in 
Wright  V.  Central  California  Water  Co.,  87 
Cal.  632,  8  Pac.  70.  The  court  said:  "We 
think  the  power  thus  conferred  upon  a  cor- 
porate elector  can  only  be  exercised,  accord- 
ing to  the  constitutional  provision,  by  allow- 
ing him  to  cast  his  ballot  singly,  cumulative- 
ly, or  dlstributlvely,  at  one  time,  for  the  elec- 
tion of  directors,  for  If  but  one  director  at  a 
time  be  balloted  for,  a  majority  of  the  stock- 
holders could,  by  combining,  cumulate  their 
votes  each  time  upon  a  single  candidate  and 
elect  him,  and  by  thus  shaping  and  control- 
ling the  manner  of  election  it  would  be  in 
the  power  of  the  majority  of  the  stockhold- 
ers to  virtually  cancel  the  votes  of  the  mi- 
nority and  deprive  them  of  their  rights  to 
representation  on  the  board  of  directors." 

This  Is  unquestionably  sound,  for  there  can 
be  no  cumulative  voting  where  there  is  but 
one  officer  to  elect  The  guaranty  of  mi- 
nority representation  by  the  Constitution  Is 
b.  prohibition  against  the  Legislature  passing 
a  law  that  expressly  denies  that  constitu- 
tional right,  or  any  law  which,  though  not 
expressly  denying  the  constitutional  right, 
authorizes  Its  defeat.  What  it  is  not  com- 
petent for  the  Legislature  to  do  directly  it 
cannot  do  Indirectly,  and  any  attempt  to  an- 


tfaorize  or  atTord  a  plan  for  the  defeat  at  »' 
constitutional  provision  by  legislative  enact- 
ment is  as  void  as  an  act  which  attempts  la 
express  terms  to  nullify  the  ConstitntioB. 
It  If  no  answer  to  this  position  to  say  that 
reQulrlng  the  nomination  of  three  candidates 
by  each  political  party  where  three  are  voted 
for  at  the  primary  election  does  not  neces- 
sarUy  defeat  minority  representation,  be- 
cause, notwithstanding  the  nomination  at 
three  candidates  by  the  minority  party,  the 
voters  could  elect  one  member  of  the  House 
of  Representativea  by  cumulating  their  votes 
upon  one  of  the  nominees.  Unless  we  know 
less  as  Judges  than  we  do  as  men  (and  this 
court  has  decided  that  we  do  not),  we  know 
that  effective  cumulative  voting  under  such 
circumstances  Is  practically  an  Impossibility. 
The  Constitution  guarantees  the  right  of  mi> 
nority  representation,  and  the  Legislaturs 
has  no  power  to  pass  any  law  the  direct 
purpose  or  practical  operation  of  which  de- 
feats, abridges,  or  restricts  that  right 

Counsel  for  relators  argue  that  the  pablie 
good  would  be  best  conserved  by  sustaining 
the  validity  of  section  11  and  construing  It 
to  require  the  nomination  of  three  candidates 
by  each  political  party  in  all  districts  where 
that  number  of  candidates  are  voted  for  by 
the  voters  of  said  parties.  If  the  law  be  so 
construed  and  sustained,  it  Is  said  it  will 
have  the  beneficent  effect  of  taking  the  con- 
trol of  primary  elections  and  the  nomination 
of  candidates  out  of  the  hands  of  party  boss- 
es and  managers.  Counsel  say  In  their  brief: 
"The  independent  voter  does  not  usually 
take  the  trouble  to  attend  party  primaries, 
but  usually  Indicates  his  choice  of  nominees 
at  the  election.  A  comparison  of  the  total 
vote  cast  In  primary  elections  vrith  the  total 
vote  cast  at  important  general  elections  in 
the  dty  of  Chicago  during  the  recent  elec- 
tions shows  that  less  than  20  per  cent  of 
the  persons  who  vote  at  the  general  elec- 
tions cast  their  vote  at  the  primary."  From 
this  it  Is  argued  that  the  party  managers  and 
bosses  control  the  primary  elections  and  se- 
lect the  senatorial  committeemen.  If  this  is 
true.  It  is  not  the  fault  of  the  law,  but  the 
fault  of  the  voters  themselves.  The  law  au- 
thorizes every  qualified  elector  to  cast  his 
vote  for  the  nomination  of  candidates  of  his 
choice  at  the  primary  election,  and  the  vot« 
of  the  humblest  and  most  obscure  citizen 
counts  as  much  as  that  of  the  party  boss  or 
manager.  If  voters,  as  counsel  say,  will  not 
"take  tile  trouble"  to  attend  primary  elec- 
tions and  vote  for  the  nomination  of  candi- 
dates after  the  Legislature  has  afforded 
them  the  opportunity  to  do  so,  they  are  In  no 
IMSItlon  to  say  that  they  are' not  satlafled 
with  the  nominations  made  according  to  law, 
and  ought  to  have  a  larger  number  of  can- 
didates to  select  from  on  the  day  of  the  elec- 
tion than  have  been  legally  nominated  by 
the  voters  who  "took  the  trouble"  to  go  to 
the  polls  on  primary  election  day;   And  what 
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assarance  )» there  that  U  sncb  opportunity 
is  afforded  them  on  election  day  <  they  wonld 
"take  the  trouble"  to  avail  themselves  of  it 
any  more  than  they  would  to  avail  them- 
selves of  the  right  to  as^t  in  making  the 
nomlnatioBB  on  primary  election  day?  More- 
over,- the  ind^)endent  voter  Is  not  prohibited 
from  securing  the  nomination,  by  vetltiCKi, 
of  a  candidate  that  will  meet  his  approval. 
At  all  events,  the  beneficent  results  that  it 
Is  thought  would  follow  from  the  construc- 
tion of  the  law  contended  for  by  the  relators 
would  not  justify  a  court  in  sustaining  the) 
validity  of  such  a  law,  U,  as  we  think  clearly. 
Is  the  case  with  the  law  under  consideration, 
it  is  in  violatl<»i  of  the  (Constitution. 

Section  U  being  uncon8titutl9QaJ,  It  In- 
validates the  entire  act,  and  the  demurren^ 
are  sustained  and  the  writ  in  each  case  is 
denied.  - 

Writs  dmied. 

VICKERS,  O.  J,  and  COOKE,  J.,  concnr. 

HAM1>,  J.  (specially  concurring); .  This  case 
involves  the  construction  and  constitutional- 
ity of  section  11  of  "An  act  to  provide  fot 
the  holding  of  primary  elections  by  political 
'parties  for  the  nomination'  of  members  Of 
the  Oeneral  Assembly  and  the  election  ■  of 
senatorial  committeemen,"  ai^roved  March 
9,  1910  (Laws  Sp.  Seas.  1909-10;  p.  73)  which 
section  reads  as  follows: 

"Sec. '11.  At  least  thirty-three  (83)  days 
prior  to  the  date  of  the  Ainrll  prtmary  the 
senatorial  committee  of  each  political  party 
shall  meet  and  by  reselutiod,  flit  and  deter- 
mine the  number  of  candidates '  to  be  nomi- 
nated by  their  party  at  the  primary  for  rep- 
resentative in  the  General  Assembly.  A  copy 
of  said  lesolntlon,  dtly  certified  by  the  chair- 
man and  attested  t)y  the  secretary  of  the 
committee,  shall,  within  five  days  thereafter, 
be  filed  In  the  ofiace  of  the  Secretary  of  State, 
and  in  the  office  of  the  county  clerk  of  each 
county  in  the  senatorial  district. 

"In  all  primaries  for  the.  nomination  of 
candidates  for  representatives  in  the  Oeneral 
Assembly  each  qualified  primary  elector  may 
cast  three  v<Aes  for  one  candidate,  or  may 
dlstrlhnte  the  same  or  eqnal  parts  thereof 
among  two  candidates  or  three  candidates,  as 
ite  shall  see  fit  And  the  said  candidate  or 
candidates  for  nomination  highest  in  votes 
shall  be  declared  nominated  for  the  office  to 
be  filled." 

The  opinion  written  by  Mr.  Justice  FAR- 
MER, and  concurred  in  by  Mr.  Chief  Justice 
VICKERS  and  Mr.  Justice  COOKE,  construes 
the  first  paragraph  of  this  section  of  the 
statute  to  confer,  in  terms,  absolute  power 
upon  the  several  senatorial  conunittees  of  the 
several  political  parties  of  the  61  senatorial 
districts  of  the  state  to  fix  and  determine, 
by  .resolution,  the  number  tt  candidates  to 
be  nominated  by  their  parties  at  the  primary 


for  .reiwesentatlveB -in' the  General  Assembly; 
while  the  view  of  the  opinion  of  Justices 
OARTWRIGHX,  CARTER,  and  DUNN  is 
that  the  power  conferred  upon  the  senatorial 
committees  by  that  paragraph  Is  Intended  to 
be  only  suggestive,  and  that  while  the  sev- 
eral senatorial  committees  of  the  several 
political  parties  of  the  state  may,  under  said 
paragraph,  fix  and  declare,  by  resolution,  the 
number  of  candidates  to  be  nominated  for 
representatives  in  the  General  Assembly  by 
their  respective  parties  at  the  primary  elec- 
tions, such  action  of  such  committees  is  not 
biadijog  upon  the  voters  of  snch  parties,  and 
that  such  action  does  not  prevent  the  mem- 
bers of  the.  party,  when  voting,  from  voting 
for  and  nominating  as  many  candidates,  not 
to  exceed  three  in:xiumber,  for  representa- 
tives in  the  General  Assembly  as  any  one 
voter  may  detwmine.  to  vote  for  at  the  pri- 
mary eleetioot  The  JUfference  thus  far  is 
only  In  the  matter  of  the  construction  of 
said  statute.  I  am  of  the  opinion  that  said 
section  U  was  passed  with  a  view  to  confer 
the  power  upon  the  several  senatorial  com- 
mittees of  the  several  political  parties  in  the 
state  to  absolutely  "fix  and  determine  the 
immber  of-  candidates  .to  be  nominated  by 
such  political  parties  at  the  primary  to  tie 
held  for  the  nomination  of  "repreeentatlyes  in 
the  Oeneral  Assembly..  S>he  language  used 
is  Qlear  and  unequivocal,  in,  its  terms.  It  is 
so  plain  that  it  is  not  opwi  to  oonstractlOR, 
and  mesns  one  thing  and  only  one  thing — 
that  is,  that  power  is  conferred  upon  the 
senatorial  committees  of.  the  different  politi- 
cal parties  of  the  state  to  fix  and  determine 
the  number  of  candidates  which  may  be  .nom- 
inated. So  far  as  the  first  paragraph  of  sec- 
tion 11  Is  concerned,  the  only  question,  there- 
fore, which  is .  open  to  dehate  is  as  to  its 
constitutionality — ^that  is,  as  to  the  power  of 
the  Legislature,  under,  the  Constitution,  to 
confer  upon  the  several  senatorial  committees 
the  power  to  fix  for  their  respective  parties 
the  number  of  candidates  for  representatives 
in  the  General  Assembly  which  should  be 
nominated  at  the  primary  election. 

Justices  FARMER,  YICKEBS,  and  COOKE 
having  reached  the  conclusion.  In  tlieir. opin- 
ion, that  the  senatorial  committees  cannot 
bo  given  power  to  fix  the  numlier  of  candi- 
dates which  shall  be  nominated  by  their  re- 
spective parties  at  the  primary  election  for 
r^resentativeB  in  the  General  Assembly,  then 
hold  that  that  question  is  open  when  the 
voter  goes  to  the  primary  election,  and  that 
the  voter  can  then  determine  how  he  will 
vote — whether  for  one,  two,  or  three  candi- 
dates, and  may  cumulate  his  vote — the  result 
of  which  would  be  that  in  every  senatorial 
district  in  the  state  three  candidates  would 
in  all  probability  lie  nominated  by  each  party 
for  representative  in  the  General  Assembly, 
the  effect  of  which  would  be  to  destroy  the 
scheme  of  mUiorUy  representation  ^ound  ia 
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tbe  ConBtltntlon,  anfl  tbat  said  section  11  Is 
OBConatltutloDfll  and  yoid.  Tbe  logical  re- 
sult of  this  coarse  of  reasoning  Is  that  no 
statute  can  be  passed  anthorlzlng  the  nom- 
ination of  candidates  for  representatlTes  in 
the  General  Assembly  which  would  be  con- 
stitutional, and  that  candidates  for  represent- 
atives In  the  General  Assembly  cannot  be 
nominated  at  a  primary  election. 

The  opinion  of  Justices  OARTWRICJHT, 
CARTER,  and  DUNN  holds  that  the  roter 
Is  not  bound  by  the  resolution  of  the  sena- 
torial committee  as  to  the  number  of  candi- 
dates for  representative  In  the  General  As- 
sembly which  shall  be  nominated  by  his  par- 
ty at  the  primary  election,  and  that  It  was 
not  Intended  by  the  General  Assembly  that 
he  Aould  be  bound,  and  that  a  statute  wlileh 
seeks  to  foreclose  him  upon  that  qneation 
would  be  anconatltutlonal  and  void,  and  that 
the  present  statute,  although  Its  language  is 
clear  and  unequivocal,  should  be  construed 
BO  as  to  authorize  only  a  suggestion  by  the 
senatorial  committee  to  the  member  of  their 
party  as  to  the  number  of  candidates  for  rep- 
resentative In  tbe  General  Assembly  for  which 
they  should  vote,  which  suggestion  the  vot- 
ers need  not  follow,  bat  may  vote  for  as 
many  candidates  as  they  see  fit,  not  exceed- 
ing three,  and  It  there  are  votes  cast  for 
three  candidates  at  the  primary  eleotlon  for 
representative  in  the  General  Assembly,  as 
was  the  case  here,  the  names  of  those  three 
candidates  must  go  upon  the  ballot  at  the 
general  election  for  representatives  of  the 
General  Assembly,  and  that  although  the  re- 
sult might  be  that  each  party  would,  by  tbe 
action  of  one  voter  or  a  small  number  of  vot- 
ers in  each  of  the  political  parties  in  each 
senatorial  district,  be  forced  to  nominate 
three  candidates  for  representative  in  the 
General  Assembly,  and  would  have  three  par- 
ty candidates  for  representative  In  the  Gen- 
eral Assembly  upon  the  general  ticket  at  the 
tail  election,  such  construction  does  not  de- 
stroy '  minority  representation,  because  the 
voter  still  would  have  the  right  to  cumulate 
bis  vote  at  the  general  election,  and,  by  con- 
certed action  with  the  other  voters  of  his 
party,  the  majority  party  could  elect  two 
members  of  the  General  Assembly  and  the 
minority  party  could  elect  one  member  of  the 
General  Assembly  from  each  senatorial  dis- 
trict in  the  state. 

This  probably  may  be  true  in  theory,  but 
practically  I  am  of  the  opinion  if  each  party 
should,  in  the  several  senatorial  districts  of 
tbe  state,  be  required  to  nominate  three  can- 
didates for  representative  in  the  General  As- 
semMy,  minority  representation  would  be  de- 
stroyed, and  that  any  law  which  would  re- 
quire the  placing  of  three  candidates  upon 
tbe  ballot  at  the  general  election  would  for 
that  reason  be  unconstitutional  and  void.  I 
tally  agree  with  the  opinion  of  Justices  FAR- 
MER,  TIOKBRS,   and   OOOKB   upon  that 


question,  and  I  do  not  accede  to  tbe  argu- 
ment contained  in  tiie  opinion  of  Justices 
OARTWRIOHT,  CARTER,  and  DUNN  that 
such  a  statute  is  rendered  constitutional  by 
reason  of  the  fact  that  the  voter  and  his  par- 
ty associates  may  possibly  agree  to  cumulate 
their  votes  upon  some  party  candidate  at  the 
polls.  I  think  the  argument  that  the  statute 
Is  thus  saved  from  being  unconstitutional  Is 
fully  met  by  what  is  said  by  this  court  in 
People  V.  Election  .Com'rs,  221  lU.  9,  22,  7T 
N.  E.  821,  324>  where  it  was  announced  that 
the  right  of  the  voter  to  write  in  tbe  name  of 
a  candidate  upon  the  primary  ballot  did  not 
relieve  tbe  act  then  tinder  consideration  at 
Its  unconstitutional  features,  as  the  right 
to  write  In  the  name  of  a  candidate  fVirnlshed 
to  the  voter  no  practical  relief.  In  that  case 
a  candidate  conld  not  get  his  name  upon  the 
primary  ballot  without  paying  money  tor  the 
privilege,  and  it  was  held  that  that  feature 
of  the  act  waa  void,  although  the  voter  had 
the  right  to  write  in  the  name  of  a  candidate 
who  had  paid  nothing  to  get  his  name  upon 
the  ticket  It  was  said;  "That  argument 
does  not  call  for  much  attention.  It  la  a 
foregone  conclusion  that  the  candidate  wilt 
be  chosen  from  those  whose  names  are  on 
the  primary  ballot,  and  it  la  no  answer  t» 
the  argument,  against  an  Illegal  and  arbi- 
trary discrimination  In  favor  of  one  who  1» 
able  and  willing  to  make  a  cash  contribution 
and  against  one  who  is  unable  or  unwilling 
to  do  80,  to  say  that  the  voters  may  write  the 
name  of  a  candidate  on  the  ticket  and  make 
a  square  In  front  of  it  and  put  a  cross  in 
the  square."  It  is  well  known  to  all  that 
the  voters  of  all  parties  usually  vote  their 
party  ticket  as  it  la  printed,  and  the  right  of 
an  agreeing  body  of  voters  to  cumulate  votes 
would  not  relieve  the  statute  of  Its  uncon- 
stitutional feature  U  every  political  party  l» 
required  to  nominate  tbcee  candidates  for 
representative  la  the  General  Assembly, 
whose  names  would  appear  under  the  party 
appellation  upon  the  general  ballot. 

I  now  oome  to  the  question.  Is  said  section 
11  constitutional  as  It  was  enacted  by  tbe 
Legislature  and  now  exists?  nie  provision 
of  the  Constitution  which  Is  involved  reads 
as  follows:  "Tbe  House  of  Representatives 
shall  coi^slst  of  three  times  the  number  of 
tbe  members  of  tbe  Senate,  and  the  term  oT 
ofBce  shall  be  two  years.  Three  representa- 
tives shall  be  elected  la  each  senatorial  dis- 
trict at  the  general  election  in  the  year  of 
our  Lord  1872,  and  every  two  years  there- 
after. In  all  elections  of  representatives 
aforesaid,  each  qualified  voter  may  cast  as 
many  votes  for  one  candidate  as  there  are 
representatives  to  be  elected,  or  may  distrib- 
ute tbe  same,  or  equal  parts  thereof,  among 
the  candidates,  «b  be  shaU  see  fit,  and^  tb» 
candidates  highest  in  votes  shall  be  declared 
elected."  Const  art  4,  IS  7,  8;  Kurd's  .Rev. 
St  1900.  p.  S6b    It  thia  proTlvlaii.  of  the  Corn- 


Digitized  by 


Google 


lUO 


PEOPLE  T.  DENEEN. 


446 


sUtntJon  be  analyzed  It  win  be  fomid,  flnt, 
that  the  right  of  the  voter  to  cast  three  votes 
for  r^resentatives  In  the  General  Assembly, 
and  the  right  to  cumulate  his  votes  biy  dls* 
trlbntlng  them  among  the  three  candidates 
as  he  sees  fit,  I4  secured  to  the  voter ;  and 
secondly,  that  the  right  of  minority  represen- 
tation Involved  in  that  method  of  voting  Is 
established. 

I  think  many  difficulties  have  arisen  in 
constming  this  provision  of  the  Constltntlon 
by  confusing  the  right  of  cumulative  voting 
and  the  right  of  minority  representation. 
The  right  to  cumulate  his  vote  on  the  qnea- 
tloo  of  the  dectl<»  of  representatives  in  the 
General  Assembly  la  a  right  secured  to  the 
Individual  voter,  while  the. right  of  minority 
representation  la  a  right  secured  to  political 
Itartles, '  and  if  those  two  rights  are  severed 
I  think  the  questions  Involved  in  this  case 
will  be  greatly  simplified. 

It  has  been  determined  by  tills  court  that 
the  nomination  of  candidates  for  representa- 
tives in  the  General  Assembly  falls  within 
the  purview  of  legislatiou  governing  the  hold- 
ing of  primary  Sections,  and  it  Is  a  well- 
settled  rule  of  statutory  and  constitutional 
oonstructlon  that  where  two  provisions  of  a 
statute  or  a  Constltatlon  are  inconsistent  or 
In  apparent  conflict,  it  is  the  duty  of  the 
court,  in  construing  such  statute  or  constitu- 
tional proyislOBBi  to  harmonize  such  provi- 
sions, and  the  courts  will  go  a  long  way  to 
do  so,  and  thereby  ascertain  the  view  of  the 
law-^naklng  power  and  sustain  the  law,  rath- 
er than  to  annul  the  provisions  of  a  statute 
or  of  a  Constitution  by  holding  them  inoper- 
ative. I  think,  therefore,  that  this  court 
should  so  construe  said  provision  of  the  Con- 
stitution as  to  hold  a  primary  election  can 
be  held  for  the  nomination  of  candidates  for 
representatives  in  the  General  Assembly,  and 
to  determine  that  it  may  be  held  in  such  a 
way  that  no  voter  in  the  primary  election  or 
at  the  polls  may  be  deprived  of  any  of  his 
constitutional  rights,  and  so  to  construe  said 
constltutianal  provision  that  minority  rep- 
resentation will  not  be  destroyed.  Minority 
representation  is  based  upon  the  idea  that 
political  parties  will  exist  in  this  state. 
Since  the  Constitution  of  1870,  and  prior  to 
the  passage  of  primary  election  legislation  in 
this  state  in  recent  years,  the  several  politi- 
cal parties  in  the  state  have  solved  the  Ques- 
tion of  minority  representation  without  diffi- 
cult. Xhe  majority  party  in  each  senatorial 
district  has  usually  nominated  two  candi- 
dates and  the  minority  party  one  candidate 
for  representatives  in  the  General  Assembly, 
and  the  Australian  ballot  law  recognizes  the 
rights  of  parties  so  to  do.  I  take  it  that  the 
determination  of  the  question,  in  any  partic- 
ular senatorial  district,  of  the  number  of 
candidates  a  party  will  place  in  the  field 
for  representatives  in  the  General  Assembly 
Is  a  mere  matter  of  party  policy,  and  that  a 
political  party,  being  a  voluntary  association, 


has  a  right  to  decide  that  question  for  it- 
self; and  such  Is  the  doctrine  of  this  court 
announced  in  Rouse  v.  Thompson,  228  111. 
622,  81  N.  E.  1109.  It  was  dearly  announced 
in  that  case  that  the  iwlltical  parties  of  this 
state  have  the  right,  through  their  senatorial 
committees,  to  determine  how  many  candi- 
dates they  will  put  in  the  field  for  represent- 
atives in  the  General  Assembly  in  the  sev- 
eral senatorial  districts  for  whldi  such  com- 
mittees act,  and  tliat  so  long  as  each  voter 
has  the  right  to  vote  for  the  number  of  can- 
didates determined  by  the  senatorial  com- 
mittee of  his  party  to  be  nominated,  and  to 
cast  his  vote  for  one,  tvrb,  or  three  of  sudi 
.designated  number  of  candidates,  or  to  cum- 
ulate his  vote  upon  one  or  more  of  such  can- 
didates, be  has  been  deprived  of  no  constitu- 
tional right.  If  the  party  decides  to  nomi- 
nate one  candidate  for  representative  in  the 
General  Assembly,  and  each  member  of  such 
party  has  the  right  to  give  one  candidate 
three  votes,  or  if  his  party  decides  to  nomi- 
nate two  or  three  candidates,  and  he  has  the 
right  to  divide  bis  three  votes  between  such 
candidates,  as  I  understand  the  Bouse  Case, 
he  has  not  been  deprived  of  any  of  his  con- 
stitutional rights;  and  the  doctrine  on  this 
subject  laid  down  In  that  case  has  never  been 
departed  from.  In  that  case  the  statute  un- 
der consideration  provided  for  the  nomina- 
tion of  one  candidate  for  representative  in 
the  General  Assembly  by  a  primary  election, 
and  the  others  (if  more)  were  to  be  nominat- 
ed by  a  convention,  and  it  was  held  this  could 
not  be  done.  In  the  consideration  of  that 
question,  on  page  M5  of  228  111.,  on  page  1116 
of  81  N.  E.,  it  was  said:  "It  is  said,  how- 
ever, that  to  hold  that  the  voter  has  the 
right  to  vote  at  the  primary  election  for 
more  than  one  candidate  for  representative 
in  the  General  Assembly  Is  to  hold  that  each 
party  must  nominate  at  least  two  candidates 
for  representative  in  the  General  Assembly, 
If  not  three,  which  would  in  all  the  senato- 
rial districts  of  the  state  defeat  minority  tesh 
resentatlon,  which  is  established  by  the  Con- 
stitution." And  it  was  also  said,  on  page 
644  of  228  111.,  on  page  1116  of  81  N.  B.: 
"Any  primary  election  law,  to  be  valid,  which 
provides  for  the  nomination  of  candidates 
for  representative  in  the  General  Assembly, 
must  give  the  voter  the  right  to  participate 
in  the  selection  of  all  the  candidates  of  bis 
party  for  representative  in  the  General  As- 
sembly which  are  to  be  nominated  by  his 
party."  And  again,  on  page  546  of  228  111., 
on  page  1117  of  81  N.  B.:  "No  law,  as  we 
view  the  matter,  can  be  constitutional  which 
prevents  the  individual  voter  from  partici- 
pating In  the  nomination  of  all  the  candi- 
dates of  his  party  for  representative  in  the 
General  Assembly  which  are  to  be  nominated 
at  a  primary  election,  if  any  candidate  for 
representative  in  the  General  Assembly  Is  to 
be  so  nominated" — clearly  holding  that  if  the 
voter  la  given  the  rights  by  Statute^  to  pai^ 
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ticipate  in  the  nomination  of  all  candidates 
of  bia  party  for  representative  In  the  Gener^ 
al  Aasembly  which  are  to  be  nominated  by 
his  party,  such  statute  wonid  be  constitn- 
tlonal. 

In  People  t.  Strassbelm,  240  lU.  279,  298, 
88  N.  B.  821,  827  (22  li,  R.  A.  IN.  S.]  1135), 
the  statute  there  under  consideration  did  not 
-give  the  voter  the  right  to  cumulate  his  vote, 
and  the  statute  was  held  unconstitutional  foi 
that  reason.  The  doctrine  of  the  Bouse  Case 
was  not,  however,  departed  from.  No  new 
rule  was  announced,  but  it  was  said  in  tliat 
case  the  statute  then  under  consideration 
.was  not  in  accord'  with  the  method  pointed 
-out  in  the  Kouse  Case  for  the  making  of. 
-nominations  at  a  primary  election  of  repre- 
sentatives 'in  the  General  Assembly.  This 
language  was  nsed:  "The  Rouse  Case  con- 
tains no  Intimation  that  the  voter  may  be  de- 
prived of  his  constitutional  rlglit  to  vote  for 
more  than  one  candidate  at  the  primary  elec- 
tion or  to  cumulate  his  vote.  If,  as  con- 
tended by  counsel  for  respondent,  the  Legis- 
lature attempted  to  malie  section  11  conform 
,to  the  suggestions  in  that  case,  it  failed  to 

4o  80." 

Section  11  t>f  the  act  hereinbefore  referred 
to  is,  in  my  Judgment,  a  valid  and  constitu- 
-tlonal  law,  and  provides  a  method  for  mak- 
ing nominations  of  candidates  for  representa- 
ilves  in  the  General  Assembly  at  a  primary 
election  which  secures  to  the  voter  all  his 
•constitutional  rights,  and  preserves  the  prin- 
ciple of  minority  representation,  and  as  the 
relator  was  not  nominated  as  a  candidate  for 
representative  in  the  General  Assembly  he 
was  not  entitled  to  the  relief  prayed  for  In 
his  itetltion  for  mandamus.  While  I  do  not 
■agree  to  all  of  the  reasoning  of  the  opinion 
of  JiisUces  FARMErR,  VICKERS,  and 
COOKE,  I  agree  to  the  conclusion  reached  in 
that  opinion — that  is,  tliat  the  writ  ought  not 
to  issue. 

OARTWRIGHT,  CARTER,  and  DUNN,  JJ. 
At  the  last  term  of  the  court  a  judgment  deny- 
ing a  writ  of  mandamus  was  entered  in  this 
case,  with  a  statement  that  the  judgment  was 
concurred  in  by  four  members  of  the  court,  and 
that  the  reasons  for  their  conclusion  would  be 

f'ven  thereafter.  The  views  of  Mr.  Justice 
ARMER  are  expressed  in  his  opinion,  and  are 
concurred  in  by  the  CHIEF  JUSTICE  and  Mr. 
Justice  OOOKB.  Those  views  are  that  section 
11  of  the  primary  act  of  1910  is  in  conflict  with 
the  Constitution  and  void  because  it  gives  pow- 
er to  a  senatorial  committee  of  a  political  party 
to  restrict,  by  resolution,  the  number  of  candi- 
dates for  whom  the  voters  of  the  party  may  cast 
their  votes  at  the  election  at  which  representa- 
tives in  the  General  Assembly  are  elected,  to  a 
less  number  than  three,  thereby  depriving  such 
Toters  of  their  constitutional  right  to  cast  three 
votes  for  one  candidate  or  to  distribute  the 
same  among  two  or  three  candidates,  as  they 
may  see  fit ;  and  that  any  law  which  would  re- 
quire the  names  of  three  candidates  of  such 
party  to  be  placed  on  the  ballot  at  such  election, 
if  three  are  voted  for  at  die  primar.?,  would  be 
equally  unconstitutional  and  void,  as  destruc- 
tive of  the  plan  of  minority  representation. 
The  section  In  question  preserves  the  right  of 
cumulative  voting,  in  the  primary  election  and 
in  that  respect  is  not  la  violation  of  the  Consti- 


tution, and  the  ground  of  the  opinion  that  It  is 
void  is  that  the  names  of  no  more  candidates 
can  be  placed  on  the  ballot  at  the  subsequent 
election  than  the  senatorial  committee  may  de- 
termine. Mr.  Justice  HAND,  in  Ae  opinion 
written  by  him.  takes  the  same  views  as  to  the 
proper  construction  of  the  section  concerning 
the  power  of  the  senatorial  committee,  and  of 
the  mvalidity  of  any  act  which  wonld  leqolva 
the  names  of  three  candidates  to  be  placed  upon 
the  ballot  at  the  general  election,  if  that  num- 
ber are  voted  for  at  the  primary,  but  holds  that 
power  may  be  given  to  the  senatorial  committee 
to  limit  the  nnmlier  of  candidates  for  whom  vot- 
ers of  a  party  may  vote  at  the  general  election, 
and  that  the  section  is  valid. 

If  we  regarded  the  construction  given  to  the 
section  by  the  other  members  of  the  court  as 
the  correct  one,  we  would  liave  no  hesitation  in 
saying  tliat  it  is  unconstitutional  and  void. 
The  provision  of  the  Constitution  for  cumula- 
tive voting  applied,  when  adopted,  only  to  gen- 
eral elections,  as  primary  elections  were  then 
unknown ;  but  under  the  rule  laid  down  in  Peo- 
ple v.  Election  Com'rs,  221  III.  9.  77  N.  B.  321, 
that  constitutional  right  extends  to  primaries 
when  such  elections  are  created  by  the  General 
Assembly.  The  right  of  cumulative  voting  ex- 
tends to  primary  elections  where  candidates  for 
representatives  are  chosen.  Accordingly,  we  de- 
cided in  Rouse  v.  Thompson,  228  111.  522,  81  N. 
E.  1109,  that  a  primary  election  law  which  per- 
mitted the  voters  of  a  party  to  vote  for  only 
one  candidate  for  representative  was  void,  as 
violating  the  constitutional  provision  for  cumu- 
lative voting.  Again,  in  People  v.  Strassheim, 
240  111.  279.  88  N.  B.  821,  22  L.  R.  A.  (N.  S.) 
1135,  another  act  was  held  void  liecause  it  at- 
tempted to  give  authority  to  senatorial  commit* 
tees  to  fix  the  number  of  candidates  for  repre- 
sentative for  whom  the  voter  of  a  party  might 
vote  at  a  primary  election.  The  only  reason 
for  upholdm^  the  constitutional  right  of  the 
voter  in  a  primary  election  was  that  he  had  the 
same  right  as  in  the  general  election.  We  could 
not  give  any  satisfactory  reason  for  now  revers- 
ing our  construction  of  the  Constitution  and 
holding  that  while  the  voter  cannot  l>e  deprived 
of  his  right  at  the  primary,  he  may  be  deprived 
of  it  by  a  senatorial  ccHumittee  at  the  general 
election. 

But  we  do  not  agree  with  the  other  members 
of  the  court  in  the  construction  of  section  11, 
nor  in  the  conclusion  that  a  eonstmetion  which 
will  make  it  valid  will  lie  destructive  of  the 
constitutional  provision  designed  to  secure  rep- 
resentation of  minorities.  When  this  act  was 
passed,  three  previous  primary  acts  had  been  de- 
clared void  by  this  court  in  the  cases  above  re- 
ferred to,  and  in  two  of  them  a  material  reason 
was  that  the  act  restricted  the  right  of  cumu- 
lative voting.  It  is  always  presumed  that  the 
(General  Assembly  is  acquainted  with  the  exist- 
ing state  of  the  law,  and  is  informed  of  previous 
legislation  and  the  construction  it  has  received 
(Lewis'  Sutherland  on  Stat.  Const.  §  499),  and 
in  view  of  the  history  of  primary  legislation  in 
this  state,  the  presumption  becomes  an  absolute 
certainty  as  applied  to  this  case.  There  cannot 
be  any  doubt,  as  it  seems  to  us,  that  the  Gen- 
eral Assembly  intended  to  obviate  in  the  new 
act  the  objections  to  the  previous  acts  and  to 
eliminate  all  unconstitutional  provisions.  That 
ought  to  be  the  presumption  as  well  on  the 
ground  of  good  faith  as  because  there  is  always 
a  presumption  that  legislative  bodies  do  not  in- 
tend to  violate  constitutional  provisions.  The 
act  annulled  by  the  decision  in  Rouse  v.  Thomp- 
son, supra,  permitted  the  voter  to  cast  his  vote 
at  the  primary  election  for  but  one  representa- 
tive, and  any  additional  candidate  or  candidates 
were  to  be  nominated  by  a  senatorial  conven- 
tion. That  scheme  was  held  ^/)id,  but  it  was 
said  that  we  saw  no  reason  why  a  law  might 
not  be  framed  permitting  senatorial  committees 
to  suggest  the  number  of  candidates  to  be  nomi- 
I  nated  by  their  parties  and  to  have  the  sugges- 
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tion  placed  mi  tbe  ballot  for  the  enidance  of  tiie 
Toters.  The  next  act,  lield  void  in  People  v. 
Stnasheim,  Bnpia,  provided  in  section  11  that 
the  senatorial  committee  of  each  political  party 
shonld,  by  resolution,  fix  and  determine  the 
number  of  candidates  to  be  nominated  by  their 
party  at  the  primary  for  representative,  bat  the 
further  provision  of  the  same  section  was  that 
"each  qualified  primary  elector  may  cast  one 
vote  for  each  of  as  man^  candidates  as  there 
are  to  be  nominated  by  his  party  as  above  pro- 
vided. And  the  said  candidates  for  nomination 
hucfaeet  in  votes  ahall  be  declared  nominated." 
While  this  section  apparently  was  intended  to 
comity  with  the  sunrestion  of  the  conrt  in 
Ronae  v.  Thompson,  its  provisions  amounted  to 
more  than  mere  suggestion,  and  peimitted  the 
voters  to  cast  their  votes  for  only  the  number 
of  candidates  to  be  nominated,  as  fixed  by  the 
senatorial  committee.  The  act  was  therefore 
held  to  be  void.  When  the  General  Assembly 
had  under  consideration  the  enactment  of  an- 
other law  for  holding  primary  elections,  it  is 
presumed  they  intended  tbe  act  to  be  valid  and 
capable  of  being  carried  into  effect.  Lewis' 
Sutherland  on  Stat  Const,  i  497,  We  would 
not  be  justified  in  assuming  that  it  was  the  in- 
tention to  re-enact  the  same  unconstitutional 
provision  and  thereby  to  do  a  perfectly  vain  and 
useless  thing.  The  section  was  not  re-enacted 
io  the  same  form  in  tbe  present  law,  bat,  in- 
stead of  the  words  above  quoted,  the  following 
was  inserted:  "Each  qualified  primary  elector 
may  cast  three  votM  for  one  candidate,  or  may 
distribute  the  same  or  equal  parts  thereof 
among  two  candidates  or  three  candidates,  as 
he  shall  see  fit  And  the  said  candidate  or  can- 
didates for  nomination  highest  in  votes  shall  be 
declared  nominated  for  the  ofiSce  to  be  filled." 
The  candidate  or  candidates  to  be  declared 
nominated  are  those  for  whom  votes  are  cast  at 
the  primary,  and  if  three  candidates  are  voted 
for,  then  by  the  language  of  the  section  they 
are  to  be  declared  nominated  for  the  ofiSce  to  be 
filled.  In  solving  doubts  as  to  the  meaning  and 
intention  of  the  General  Assembly,  the  fact  that 
the  previous  act  had  been  held  bad,  and  that  tbe 
language  was  changed,  requires,  in  our  Judg- 
ment, a  different  interpretation.  The  language 
iMed  in  the  present  act  is  susceptible  of  the 
construction  which  we  give  to  it,  and,  so  con- 
strued, the  provision  does  not  conflict  with  the 
Constitution.  In  case  of  doubtful  meaning,  a 
conatmction  sboold  be  adopted,  if  possible, 
which  will  reconcile  the  act  with  the  Constitu- 
tion, and  courts  will  not  adjudge  an  act  void 
unless  its  violation  of  the  Constitution  is  clear 
and  unmistakable. 

Applying  the  rules  of  construction  wbdch  we 
have  stated,  under  which  an  act  ia  to  l)e  held 
within  the  limits  of  legislative  power  if  it  can 
be  done,  we  think  tbe  intention  of  the  General 
Assembly  was  that  the  senatorial  committee 
might  adopt  a  resolution  fixing  and  determining, 
as  a  question  of  part^  policy,  the  number  of 
candidates  to  be  nominated  by  their  political 
party  aa  a  matter  of  advice  or  suggestion  to  tbe 
individual  voter  but  which  was  not  intended  to 
be  lunding  upon  such  voter,  as  this  court  bad 
distinctly  held  it  could  not  be.  The  section  de- 
clares that  each  qualified  primary  elector  may 
cast  three  votes  for  one  candidate,  or  may  dis- 
tribnte  the  same,  or  equal  parts  thereof,  among 
two  candidates  or  three  candidates,  as  he  shall 
see  fit  and  it  seems  to  us  unreasonable  to  say 
that  the  General  Assembly  intended  to  give  to 
tbe  voters  that  right,  but  that  their  votes 
sbonld  have  no  influence  or  effect  beyond  the 
nnmber  fixed  by  the  senatorial  committee. 

The  construction  we  give  to  section  11  does 
not  in  our  judgment,  interfere  with  or  destroy 
Ae  plan  of  the  Constitution  for  representation 
of  minorities.    Of  course,  it  was  not  the  view  of 


tlie  framers  of  the  Constitution,  in  seeming  a 
right  to  the  voter  to  vote  for  three  candidates 
or  to  cumulate  bis  vote  (which  was  intended  to 
secure  minority  representation)^  that  the  exer- 
cise of  the  right,  or  a  law  securing  it  would  de- 
stroy such 'minority  representation.  A  political 
party  is  a  purely  voluntary  organization  of  in- 
dividual voters  having  the  same  political  beliefs, 
who  combine  for  the  purpose  of  making  their 
principles  effective  in  the  administration  of  the 
government  The  individual  voter  cannot  be 
hampered  or  restrained  in  the  exercise  and  en- 
joyment of  his  rights  by  the  organization,  but 
if  he  desires  the  success  of  his  party  he  exer- 
cises his  right  to  effect  that  object  in  accordance 
with  the  policies  of  his  party  and  in  harmony 
with  the  views  of  the  majority.  If  a  party  is 
in  the  minority  in  a  senatorial  district  and  can 
elect  but  one  representative,  tbe  voter  would 
throw  away  all  benefit  of  minority  representa- 
tion if  he  should  vote  for  more  than  one  at 
the  general  election.  All  arrangements  govern- 
ing the  action  of  members  of  such  a  pari7  must 
necessarily  be  determined  by  the  party  organiza- 
tion, and  obedience  to  them  must  depend  upon 
party  loyalty  and  the  hope  for  party  success. 
The  determination  of  a  minority  party  to  vote 
only  for  the  candidate  of  that  party  which  re- 
ceived the  highest  number  of  votes  in  the  pri- 
mary election  would  be  observed  by  every  loyal 
member  of  the  party  and  accomplish  the  ends  in- 
tended by  the  framers  of  the  Constitution. 
Voters  who  would  disregard  the  plan  so  deter- 
mined upon  would  not  and  could  not  be  con- 
trolled by  any  act  forbidding  them  to  vote  at  the 
general  election  for  a  greater  number  of  candi- 
dates than  shonld  be  specified  by  the  senatorial 
committee. 

In  our  opinion  section  11  of  the  act  under 
consideration  is  valid,  and  tbe  peremptory  writ 
ought  to  have  been  awarded. 

(lis  Ind.  8«> 
SHEDD  et  at.  t.  AMERICAN  MAIZE 
PRODUCTS  CO.    (No.  21,576.) 

(Supreme  Court  of  Indiana.    Dec.  29,  1910.) 

1.  APPBAL  and  EBBOB  (S  1(X)*)— APPKAli— In- 
TEBLOCCTTORT  OBDEK. 

An  interlocutory  order  granting  a  tempora- 
ry injunction  is  not  appealable,  unless  such  an 
appeal  is  expressly  authorized  by  statute. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  670-680;  Dec.  Dig.  | 
100.*] 

2.  Statdteb  (8  243*)  —  Constbuction  —  Stat- 
utes AuTHOBiziNO  AppeiaI/— Appeal  fbok 
Injunction  Obdee. 

Statutes  authorizing  an  appeal  from  an  in- 
terlocutory order  granting  a  temporary  injunc- 
tion should  be  strictly  construed. 

[Ed.  Note.— For  other  caseA,  see  Statutes, 
Cent  Dig.  i  324;   Dec.  Dig.  {  243.»] 

8.  Appeai,  and  Ebbob  (§  lOO*)— Appeal— Ii»- 

tebloohtobt  Obdeb. 

Since  an  interlocutory  order  granting  a 
temporary  injunction  is  not  a])pealable,  unless  ' 
an  appeal  is  expressly  authorized  bjr  statute, 
an  appeal  from  such  an  order  made  in  term  is 
not  governed  by  Bums'  Ann.  St.  1908,  §g  671. 
672,  679,  681-683,  providing  for  appeals  from 
final  judgments,  but  by  sections  688,  689,  and 
section  1392,  subds.  15  and  17,  providing  for 
apiieals  from  certain  interlocutory  orders,  the 
seventeenth  subdivision  of  which  permits  an  ap- 
peal to  the  Supreme  Court  from  an  interlocu- 
tory order  granting  or  dissolving  a  temporary 
injunction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  670-680;  Dec.  Dig.  | 
100.*] 
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4.  Appkal  and  Brbob  (|S  339,  356*y— Apfbai. 

— FrUKO  OF  Tbanscbipt— TiMK. 

An  appeal  from  an  Interlocatory  order 
mnttntr  a  temporary  Injunction- mast  be  per- 
fected Before  the  expiration  of  the  term  at 
which  it  was  granted  by  the  filing  of  a  tran- 
script, in  order  to  give  the  Sapreme  Gonrt  jn- 
riadlction  of  tile  appeal,  so  that  an  appeal  from 
such  an  order  made  in  term  will  be  dismissed, 
where  the  transcript  and  assignment  of  errors 
were  not  filed  in  the  Supreme  Court  until  more 
than  20  days  after  the  expiration  of  the  term 
at  which  the  order  was  granted. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,   Cent.   Dig.   H   1883-1887,   1926,   1927 ; 
\Dec.  IMg.  S!  339,  356.*] 

Appeal  tr6m  Superior  Court,  Lake  Connty; 
V.  S.  Reiter,  Judge. 

Action  by  the  American  Maize  Products 
Company  against  Edward  A.  Shedd  and  otb< 
era.  From  an  interlocutory  order  granting 
a  temporary  injunction,  defendants  appeal. 
Appeal  dismissed. 

H.  S.  McCartney  and  Fred  Bamett,  for  ap- 
pellants. Criimpacker  &  Crumpadcer  and  C. 
B.  Tinkham,  for  appellee. 

MONKS,  J.  This  is  an  appeal  from  an  In- 
terlocutory order  made  in  term  granting  a 
temporary  injunction  against  appellants. 

In  this  state  no  appeal  can  be  taken  from 
an  Interlocutory  order  granting  a  temporary 
injunction,  unless  there  is  a  statute  expressly 
providing  therefor,  and  the  rule  is  that  such 
statute  must  be  strictly  construed.  Natcber 
▼.  Natcber,  153  Ind.  368,  3G9,  55  N.  K  86, 
and  authorities  dted.  "Appeals  In  such  case 
must  be  taken  as  the  statute  especially  ap- 
plicable to  such  cases  provides."  Elliott's 
App.  Proc.  §g  100-109.  This  appeal  therefore 
Is  not  governed  by  sections  671,  672,  679, 
681-683,  Burns'  Ann.  St  1908,  and  other 
sections  providing  for  appeals  from  final 
Judgments,  but  by  sections  688,  689,  Bums' 
Ann.  St  1908,  and  the  fifteenth  and  seven- 
teenth subdivisions  of  section  1302,  Bums' 
Ann.  St  1908,  which  provide  for  appeals 
from  certain  Interlocutory  orders. 

It  was  held  by  this  court  In  Barney  t.  Elk- 
hart County  Trust  Co.,  167  Ind.  605,  79  N. 
B.  492,  that  an  appeal  from  an  Interlocutory 
order  granting  a  temporary  Injunction  must 
be  i)erfected  before  the  expiration  of  the 
term  of  court  at  which  It  was  granted  by  fil- 
ing an  appeal  bond  and  by  filing  the  tran- 
script on  appeal,  so  as  to  give  this  court 
Jurisdiction  of  the  appeal. 

It  appears  from  the  record  that  the  Inter- 
locutory order  appealed  from  In  this  case 
was  made  in  term  time,  and  the  appeal  bond 
was  filed  and  approved  and  the  appeal  grant- 
ed by  the  court  below  at  the  some  term  of 
court,  but  the  api)eal  was  not  perfected  by 
filing  the  transcript  and  assignment  of  errors 
In  this  court  until  more  than  20  days  after 
the  expiration  of  the  term  at  whidi  the  In- 
terlocutory order  appealed  from  was  granted. 

The  appeal  is  therefore  dismissed. 


(m  Inl.  «S) 
WIUilAMS  T.  STATE.    (No.  21.607.) 
(Supreme  Court  of  Indiana.    Jan.  3,  1911^ 

1.  Cbikinai.  Law  (S  491*)— Bvidencb— Cou- 

PABISOR    OF   HAITDWBITIiro. 

On  a  qnestion  involving  the  iiandwriting  of 
a  perB(»,  the  onl^  papers  that  may  be  need  in 
examination  and  in  making  oomparison  by  ex- 
perts are  those  which  have  oeen  introducsd  into 
the  case  for  a  proper  pnrpose,  and  papees  not 
pertinent  to  the  case  cannot  be  examined  and 
used  by  soch  witnesses,  unless  their  genuine* 
nets  is  admitted  by  accused  against  whom  the 
evidence  is  sought  to  be  used. 

[Ed>  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  |  1080;    Dec.  Dig.  f  491.«I 

2.  Cbiminax  Law  Q  491*)— Evidehcb-Com- 

PABISOir  OF  UANDWBITINa. 

On  a  trial  for  forgery  of  the  indorsement 
of  a  railroad  pay  roll  draft  in  favor  of  a  con- 
ductor, a  statement,  reciting  that  the  conductor 
had  not  put  off  any  one  from  his  train  on  a 
designated  date,  purporting  to  be  in  the  hand- 
writing of  and  signed  by  accused  but  not  ad- 
mitted by  him  to  be  genuine,  is  inadmissible, 
and  It  Is  reversible  error  to  admit  it  and  to  per- 
mit the  state's  experts  to  use  it  for  purposes  of 
comparing  the  handwriting  therein  with  the 
disputed  signature  on  the  alleged  forged  indorse 
ment 

[Ed.  Kote.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  I  1080:   Dec.  Dig.  J  491.*] 

Appeal  from  Criminal  C^urt,  Marlon  Coun- 
ty; James  A.  Pritchard,  Judge. 

Alfred  O.  Williams  was  convicted  of  foi>- 
fery,  and  he  appeals.  Reversed  and  rd- 
manded. 

Ira  M.  Holmes,  for  appellant  Jas.  Bin?* 
bam,  Alexander  O.  Cavlns,  Ed.  M.  White, 
and  Wm.  H.  Thompson,  for  tb^  Stata 

JORDAN,  J.  Appellant  was  Indicted  by  a 
grand  jury  in  the  Marion  criminal  court  and 
was  charged  with  the  commission  of  the 
crime  of  forgery  as  defined  by  section  2587, 
Burns'  Ann.  St  1908.  The  plea  which  be 
entered  to  the  indictment  was  "not  guilty." 
Trial  by  Jury,  yerdlct  returned  finding  blm 
guilty  of  the  crime  of  forgery  as  charged, 
and  that  he  was  30  years  old.  A  motion  for 
a  new  trial  in  which  11  reasons  therein  were 
assigned  was  denied  by  the  court  to  which 
appellant  reserved  proper  exceptions.  The 
court  then  rendered  a  Judgment  against  the 
defendant  (appellant  herein)  that  he  be  fined 
in  the  sum  of  $10,  and  be  Imprisoned  In  the 
Indiana  state  prison  for  the  indefinite  term 
of  from  2  to  14  years.  From  this  Judgment 
he -prosecutes  this  appeal,  and  assigns  as  er- 
ror the  oTermllng  of  bU  motion  tor  a  new 
trial 

The  Indictment  charges  that  the  defendant 
bad  In  bis  possession  a  certain  bill  of  ex- 
change purporting  to  have  been  made  and 
executed  by  one  W.  S.  Hill,  the  paymaster 
of  the  Cleveland,  Cincinnati,  Chicago  &  St 
Louis  Railway  Company,  for  the  payment  in 
money  of  ^7.25  to  the  order  of  W.  E.  Mc- 
Vay.  This  document  which  is  known  aa 
a  "pay  roll  draft"  is  set  ont  In  full  In  the 
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Indlctmeot  It  ia  farther  allied  In  tbe  In- 
dictment that,  while  the  defendant  bad  this 
document  In  his  possession,  be  did  on  the 
IStb  day  of  November,  1908,  at  Marion  conn- 
ty,  Ind.,  aniawfully,  felonloasly,  and  falsely 
forge  apd  counterfeit  an  Indorsemwtt  on  this 
blU  of  exdiange  in  tM  following  words,  to 
•wit,  "W.  E.  McVay,"  and  did  then  and 
there  unlawfully,  feloniously,  etc.,  utter, 
publish,  and  pass  said  bill  of  exchange  with 
said  false,  forged,  and  counterfeited  indorse- 
ment as  being  true  and  genuine  to  the  In- 
diana National  Bank,  a  corporation,  with  the 
Intent  to  defraud  said  babk,  etc. 

On  the  trial  of  the  defendant  In  the  lower 
court,  the  state  introduced  as  its  first  wltr 
ness  one  Lawrence  P.  Grady,  who  testified 
tbat  he  was  the  chief  special  agent  of  the 
Cleveland,  Olnelnnati,  Chicago  *  St.  Louis 
Ballway  Company,  and  was  such  agent  on 
November  12  and  17,  1906;  that  on  the  lat- 
ter date  he  went  to  defendant's  roolnlng 
house  in  the  dty  of  IndianapollB  to  secure 
from  him  a  written  statement  for  the  pur- 
pose of  obtaining  defendant's  handwriting. 
At  the  time  this  statement  was  signed  the 
witness  testified  that  defendant  was  sick  in 
bed  at  bis  rooming  house,  that  he  gave  the 
defendant  a  fountain  pen,  and  that  he  sat 
up  la  bed  and  with  the  witness'  fountain 
pen  wrote  out  th^  following  statement,' which 
was  Introduced  In  evidence  (ind  marked  "iEz- 
hlbit  No.  1,"  and  as.  it  appears  in  the  record 
is  as  follows: 

Exhibit  No.  L 
bn.   l-}»'190e.S. 

Form  K  D.    18. 

The  dev^Iand,  Cincinnati,  Chicago  ft  St.  Louis 

Bailway  Co. 

In  th«  Matter  of  Personal  Injury  to 

at 

StateniMit  of  Witoess. 

Taken  by ,  at  Indianapolis  on  the 

17th  day  of  November,  1908. 
My  name  is  A.  Q.  Williams.  I  rei^de  at  1114 
Fletcher  Ave.  My  occupation  ia  a  Brakeman. 
On  this  14th  day  of  July,  1908, 1  was  Brakeman 
on  AVork  Extra  6323  for  Conductor  W.  B.  Mc- 
Tay  and  will  sav  in  regards  to  the  case  W.  Bb 
McVay  did  not  Uck  any  one  off  the  train  on  that 
day  for  there  was  no  one  on  there  to  be  put  off. 
I  know  positively  Condr.  W.  B.  McVay  did  not 
pat  any  one  off  the  train. 

Yours  respectfully,  A.  Q,  Williams. 

Orady,  the  witness,  did  not  claim  that  he 
had  the  defendant  write  this  statement  to  be 
used  ia  some  claim  against  the  railroad  com- 
pany, but  he  testified  that  he  went  to  the 
witness'  room  to  secure  the  statement  for 
the  purpose  of  getting  his  handwriting.  The 
prosecuting  attorney  In  ofFering  this  docu- 
ment in  evidence  stated  to  the  court  that  be 
offered  It  for  the  purpose  of  showing  that  the 
name  of  "W.  E.  McVay"  was  written  there- 
in, and  that  he  desired  to  get  that  name  be- 
fore-the  lory  to  show,  the  handwritlag  of' the 
defendant,  and  to  show  that  tbe  handwriting 
therein  in  signing  "W.  B.  McVay"  is  the 
same   handwrltlfig  that  signed  that  same 
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name  to  the  forged  ladonwmait  for  which 
the  defendant  was  being  prosecuted. 

The  defendant  objected  ta  the  introduction 
of  this  statement  or  document  in  evidence  for 
the  reason  that  it  was  not  rdorant  or  per- 
tinent to  any  of  the  issues  In  the  case,  and 
was  not  a  paper  ivoperly  belonging  therein ; 
that  he  did  not  admit  that  the  handwriting 
therein,  aa  claimed  by  the  state  to  be  his. 
Was  genuine,  but  bis  objections  were  over- 
mled  by  the  court,  to  which  he  excepted,  and 
the  court,  over  his  objections  and  exertions, 
admitted  the  statement  in  evidence  for  the 
purpose  desired,  as  stated  by  the  state's  at- 
torney. After  this  written  statement  was  in- 
trodi^ied  in  evidence,  it  was  exhibited  to  the 
^iry  by>  the  state's  attontey  for  their  inspec- 
tion, and  during  the  trial  tlie  state  used  it  as 
a  spedmem  or  standard  of  the  defendant's 
handwriting  for  the  purpose  of  enabling  Its 
expert  witnesses  to  make  comparlsona  These 
witnesses,  as  it  appears,  compared  the  hand- 
writing in  the  statemoitln  question  by  which 
the  name  "W.  E.  -MoVay"  was  therein  writ- 
ten with  that  alleged  forged  name  upon  tiie 
indorsement,  and,  over  the  objections  of  the 
defendant,  were  allowed  by  the  court  to  tes- 
tify that  in  their  oi^ilon  the  person  wht> 
wrote  the  name  "W.  B.  McVay"  in  the  state- 
ment in  question  wrote  the  same  name  OD 
the  back  of.  the  pay  roil  draft  which  con- 
stituted the  alleged  forgery. 

It  Is  virtually  conceded  by  counsel  for  the 
state  that  the  statement,  or  Exhibit  No.  1, 
in  question,  was  neither  relevant  nor  pertl- 
noit  evidence  to  prove  any  issue  in  the  case; 
tliat  It  was  merely  Introduced  or  brought  In- 
to the  case  for  the  sole  purpose  of  affording 
a  standard  for  comparing  the  disputed  signa- 
ture on  the  forged  indorsement  The  rule 
is  well  settl^  in  this  jurisdiction  that  upon 
a  question  involving  the  handwriting  of  a 
person  the  only  papers  that  may  be  used  In 
examination  and  in  making  comparisons  by 
expert  witnesses  are  those  which  have  been 
Introduced  or  brought  into  the  case  for  some 
proper  purpose.  Papers  or  documents  not 
pertinent  or  relevant  to  the  cause  cannot  be 
examined  and '  used  by  such  witnesses  for 
making  comparisons,  unless  their  genuineness 
Is  admitted  by  the  party  against  whom  the 
evidence  Is  sought  to  be  used.  This  rule  is 
well  sustained  by  the  following  authorities: 
Chance  v.  Indianapolis,  etc.,  Gravel  Road  Co,* 
32  Ind.  472;  Burdlck  v.  Hubt,  43  Ind.  381 ; 
Huston  ▼.  Schlndler,  46  Ind.  38;  Tones  ▼. 
State,  60  Ind.  241;  Forgey  v.  First  Nat 
Bank,  66  Ind.  123;  Hazzard  v.  Vickery,  78 
Ind.  64;  Slwrb  t.  Kinsie,  80  Ind.  600;  Shorb 
V.  Klnzle,  100  Ind.  429 ;  "Walker  v.  Steele,  121 
Ind.  436,  22  N.  B.  142,  23  N.  E.  271;  White 
Sewing  Machhie  Co.  v.  Gordon,  124  Ind.  *B6, 
24  N.  B.  1058,  19  Am.  St.  Rep.  109;  McDon- 
ald V.  McI)onaId.  142  Ind.  66,  41  N.  B.  336; 
Tucker  v.  Hyatt,  144  Ind.  637,  41  N.  E.  1047, 
43  N.  B.  872;  Doe  ex  dem.  Perry  ▼.  Newton, 
S  Ad.  &  El.  514  (31  Eng.  Com.  L.  71!9 ;  Van 
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Wyck  V.  Mcintosh,  14  N.  T.  439;  Bank,  etc., 
r.  Mudgett,  44  N.  Y.  514;  Miles  t.  Loomls, 
75  N.  Y.  288,  .31  Am.  Rep.  470;  Hynes  v. 
McDermott,  82  N.  Y.  41,  37  Am.  Rep.  538; 
Fl«rce  V.  Northey,  14  Wta.  10. 

It  Is  manifest  under  tbe  drcumstaQoes  the 
trial  court  erred  to  tbe  prejudice  of  appel- 
lant In  permitting  the  document  in  question 
to  be  used  by  the  state's  expert  witnesses  for 
tbe  purpose  of  comparing  the  handwriting 
therein  with  the  disputed  signature  upon  the 
alleged  forged  Indorsement,  and  In  express- 
ing to  tbe  Jury,  their  opinions  thereon  against^ 
appellant,  for  which  error  the  Judgment  must 
be  reversed. 

Other  alleged  errors  ate  discussed  and 
urged  by  counsel,  but  some  of  these,  however, 
are  not  properly  presented  and  therefore  can- 
not be  considered.  Others  are  not  likely  to 
occur  again  upon  another  trial,  and  are  con- 
sequently dismissed  without  consideration. 

For  the  error  herein  pointed  out,  the  Judg- 
ment below  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  the  lower  court 
to  grant  appellant  a  new  trial.  The  clerk 
will  Issue  to  the  warden  of  the  Indiana  state 
prison  the  proper  warrant  for  the  return  of 
tbe  prisoner  to  the  sheriff,  of  Marlon  county. 

(46  Ind.  App.  m) 

I»AKB  BRIB  ft  W.  R.  00.  V.  PARRISH. 

(No.  6,867.) 

(Appellate  Ooort  of  Indiana.     Division  No.  1. 

Dec.  14,  1810.) 
1.  Mastkb  awd  SebVant  ({f  258,  261»)— Iw- 
JtiBT  TO  Skbvant  —  AonoR  —  Complaint— 

NKQLIOKNCB— CONTBIBOTOBT  NEGLIOENCK. 

The  complaint  In  a  brakeman's  action  for 
mjuries  alleged  that  the  train  on  which  he  was 
employed  was  run  on  a  side  track,  t>etween  six 
and  eight  feet  south  of  the  main  track,  at  night ; 
that  he  was  ordered  to  uncouple  the  eneine  as 
soon  as  the  can  were  in  the  clear,  which  order 
was  to  be  executed  while  the  train  was  in  mo- 
tion ;  that  to  execute  it  properly,  it  was  neces- 
sary for  him  to  get  off  the  engine  on  the  north 
side  and  face  the  east  in  order  to  see  when  the 
can  cleared  the  main  tnck ;  that  on  taking 
the  proper  position,  be  looked  west  and  saw  a 
switch  engine  on  the  main  track  about  500 
yards  away  facing  west  and  standing  still ;  that 
while  he  was  looking  east  to  see  when  bis  train 
bad  cleared  the  main  tnck,  delendant  negli- 
gently backed  and  coasted  the  switch  engine 
to  the  east,  without  using  steam  or  making  a 
noise  which  could  be  heard  above  the  noise 
of  the  other  train,  and  negligently  failed  to 
ring  the  bell  or  to  whistle  or  to  place  a  head- 
light, or  to  provide  a  watchman  on  the  tender 
to  look  ahead  while  backing,  and  negligently 
failed  to  discover  plaintiff  between  the  tracks 
or  to  give  him  any  notice  of  the  approach  of 
such  switch  engine,  and  thus,  in  backing  the 
switch  engine,  defendant  negligently  struck 
plaintiff  with  said  engine  and  inju'red  him. 
BeM,  that  although  the  space  between  the  pass- 
ing switch  engine  and  the  train  was  not  al- 
leged, as.  it  appeared  that  plaintiff  could  not 
have  uncoupled  bis  engine  from  the  top  of  a 
car,  and  his  failure  to  see  the  switch  engine 
approaching  was  explained  by  his  work  requir- 
ing him  to  look  in  the  opposite  direction,  the 
complaint  was  suffident  on  appeal,  as  against 
objections  that  it  did  not  show  negligence  by 


defendant  proximately  causing  the  hijnry,  and 
showed  negligenos  of  plaintiff  contributing 
thereto. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  H  258,  281.*] 

2.  Mabteb  ano  Sebvant  (|  297*)— Iifjmns 
TO    Skbvakt— Vbbdict— Sfxciai.   E^rdihos 

— IWCOHSIBTENCT    WITH    GENEBAI.    VEBniCT. 

In  an  action  by  a  Ifnkeman  for  injuries 
received  from  a  switch  engine  on  the  main  tnck, 
at  night,  backing  toward  and  striking  him 
where  he  was  standing  between  the  main,  tnck 
and  a  side  track,  while  executing  an  order  to 
uncouple  an  engine  on  the  side  track,  spedal 
findings  showing  that  he  was  a  few  inches  too 
near  the  main  track  to  escape  being  struck  by 
the  switch  engine  do  not  so  show  contributory 
negligence  from  that  mere  fact,  or  In  his  failing 
to  see  the  switch  engine  in  time  to  avoid  it,  as 
to  make  the  findings  irreconcilalde  with  a  gen- 
eral verdict  for  plaintiff,  where  ciscumstances 
which  would  excuse  him  from  looking  were  ad- 
missible under  the  pleadings,  and  there  was  no 
finding  from  which  tbe  court  could  say,  as 
matter  of  law,  that  he  was  not  so  excused. 

[Eld.  Note.— For  other  eases,  see  Master  and 
Servant,  Dec.  Dig.  i  297.*] 

3.  Masteb  ahd  Skbvant  (|  297*)— Imjubt  to 
Sebvant — AcTiow— Findings. 

A  general  verdict  for  an  employ^  in  fin 
action  for  damages  for  peraonaU  injunes,  im- 
plied that  the  employer  was  guilty  of  actionable 
negligence,  and  that  plaintiff  was  not  guilty  of 
contributory  negligence. 

[ESd.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  297.*] 

4.  Tbiai.    (H    843,    365*)— yKBDIov-SPBOlAI. 

Fin  DIHOB-'PBKSDIfPTIOMB. 

All  presumptions  should  be  resolved  to  sup- 
port the  general  verdict,  while  special  findings 
are  not  aided  by  any  presumption. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
DI|.^U  80»-812,  871-874;    Dec.  Dig.  If  848. 

5.  Neqlioence  (S  117*)— Actions- PLEADnre 

-<<3oNTBIBnT0BT    NEOLIOENCE. 

Contributory  negligence  Is  a  matter  of  de- 
fense. 

[Ed.  Note.— For  other  oases,  see  Negligence, 
Cent.  Dig.  ii  195-197 ;    Dec  Dig.  i  117.*]    . 

6.  EVIOENOX   (I  89*)— PBBSUKPnONB— Rebot- 
TAI.. 

While  it  Is  presumed  generally  that  one 
sees  that  which  Is  within  the  range  of  bis  vi- 
sion, such  presumption  may  be  rebutted  by  tbe 
particular   circumstances. 

[EM.  Note.— For  other  cases,  see  fiSvidenos, 
Cent  Dig.  I  111 ;  Dec  Dig.  i  89.*]  • 

7.  Appbai.  and   Ebbob  (I  1001*)— Vbbdio^— 
Concxusivxness. 

If  there  Is  evidence  to  sun>ort  the  verdict 
it  will  not  be  disturbed  on  appeal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  89S22,  8928-^^;  X>fi. 
Dig.  i  1001.*] 

Appeal  from  Circuit  Court,  Tipton  0eu&t7t 
J.  F.  Elliott  Judge. 

Action  by  Oliver  Parrisb  '  against  the  Lake 
Brie  &  Western  Railroad  Company.  From  a 
Judgment  for  plalntifl,  defendant  appeals. 
Affirmed. 

John  B.  Cockrum  and  R.  B.  Beancbamp, 
for  ai^pellant    !<.  B.  Nash,  for  appellee. 

MYERS,  J.  Appellee  recovered  a  JiNIg- 
ment  against  the  appellant  <on  accoant  of  al^ 
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leged  lojarl«s  received  on  Norember  T,  1906,' 
while  In  the  eii)pl«yment  of  the  appellant  as 
a  freight  brakeman.  Appellee's  complaint 
was  tn  two  paragraphs, 'and  U  challenged  In 
this  court  by  the  assignment  of  error  that 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  Elach  para- 
graph is  claimed  to  be  defective  for  the  rea- 
sons: (1)  It  does  not  appear  that  appellant 
was  guilty  of  negligence  proximately  causing 
the  Injury  of  which  the  appellee  complained, 
(^  that  the  negligence  of  appellee  materially 
contributed  to  his  Injury. 

With  reference  to  these  objections,  the 
complaint  In  substance  shows  that  on  No- 
vember 7,  1906,  appellant  owned  and  operat- 
ed a  line  of  railway  through  Indiana,  and 
Into  and  through  the  town  of  Ranlkin,  In 
the  state  of  Illinois;  that  at  and  near  said 
town  appellant  maintained  a  number  of 
switches  and  side  tracks,  Immediately  south 
of  Its  main  track,  which  side  tracks  and 
switches  extended  east  and  west  and  parallel 
with  said  main  track;  that  between  12  and 
1  o'clock  In. the  morning  on  said  day,  and 
while  dark,  when  one  of  appellant's  west- 
bound freight  trains,  and  on  which  appellee 
was  employed  as  one  of  the  crew  of  said 
train,  reached  said  switches  and  side  tracks, 
it  pulled  in  on  what  Is  known  as  track  No. 
1,  located  between  six  and  eight  feet  south  of 
the  main  track;  that  on  entering  said  side 
track,  appellee  was  ordered  by  the  engineer 
operating  the  locomotive  hauling  said  train 
to  cut  the  locomotive  loose  from  the  train  by 
throwing  a  lever,  releasing  the  coupling  be- 
tween the  engine  and  train,  as  soon  as  all 
the  cars  were  in  the  "dear,"  which  order 
was  to  be  executed  while  the  train  was  In 
motion;  that  to  properly  execute  this  order 
it  was  necessary  for  appellee  to  get  off  the 
engine  onto  the  ground,  on  the  north  side  of 
the  train,  and  face  the  east,  In  order  to  see 
when  the  cars  had  cleared  the  main  track, 
and  away  from  said  train  moving  westward, 
and  within  reach  of  the  lever  which  released 
the  locomotive;  that  on  taking  the  afore- 
said position  In  order  to  comply  with  said  or- 
der, he  looked  west,  and  saw  a  switch  engine 
and  tender  attacfied  on  the  main  track,  about 
600  yards  away,  facing  west  and  standing 
still,  otherwise  the  track  was  dear;  that  he 
then  looked  to  the  east  to  see  when  the  cars 
had  cleared  the  main  track,  and  while  in  this 
position  the  appellant  carelessly  and  negli- 
gently backed  and  coasted  said  switch  en- 
idne.and  totder  to  the  eut,  along  the  main 
tra<^  wltbont  using  steam  or  making  a  noise 
wblcb  could  be  heard  above  the  noise  of  said 
switdtlng  train,  and  carelessly  and  negligent- 
ly failed  to  place  a  headlight  or  provide  a 
watchman  on  said  tender  to  look  ahead  while 
backing  said  engine  and  tender;  that  appel- 
lant carelessly  -and  negligently  failed  to  ring 
the  b«n  or  sound  the  whistle  of  said  switch 
engine  as  It  approached  toward  appellee,  and 
in  the  operation  of  said  switch  engine  then 
and  there  ne^lgently  and  carelessly  failed  to 


discover  the  presence  of  appellee  standing  be- 
tween said  tracks,  or  to  give  him  any  notice 
whatever  of  Its  approach,  and  thns.  In  back- 
ing said  switch  engine,  appellant  negligently 
and  carelessly  struck  the  appellee  with  said 
engine  and  tender  thereto  attached,  knocking 
him  down,  and  thereby  injuring  hlia,  describ- 
ing his  injuries. 

It  Is  conceded  that  If  either  paragraph  of 
the  complaint  is  good,  the  attack  here  made 
upon  the  complaint  most  fall.  Appellant  in 
support  of  the  error  presented  argues  that 
the  complaint  condusively  shows  that  the 
space  between  the  passing  switch  engine  and 
train  was  amply  sufficient  for  appellee  to 
have  perfok'med  his  duties  safely;  also  that 
he  could  safely  have  i)erformed  his  dntlea 
while  on  top  of  a  car  of  the  train  nntU  It 
stopped,  and  then  descended  to  the  ground 
and  cut  the  engine  from  the  train;  that  he 
could  have  seen  the  approach  of  the  switch 
engine  had  he  looked. 

Looking  to  the  facta  as  they  appear  In  the 
complaint,  appellee,  at  the  time  he  was  in- 
jured, was  occupying  a  position  reasonably 
necessary  to  iierform  ttie  service  required  of 
bim.  When  appellee  took  the  position  de- 
scribed, and  for  the  time  necessary  to  do 
the  work,  the  place  was  not  dangerous,  ex- 
cept from  the  movemiant  of  the  switch  engine, 
which  he  alleges  the  appellant  ne^Igently 
moved,  thereby  Injaring  him.  We  are.  not 
advised  as  to  the  distance  between  the  pass- 
ing trains,  bnt  it  does  appear  that  he  could 
not  have  perfonned  the  service  from  the  toip 
of  a  car.  It  does  appear  that  he  could  have 
seen  the  switch  engine  as  it  approached  him, 
had  he  looked  in  that  direction,  but  his  fail- 
ure to  so  look  is  explained  by  the  fact  that 
bis  work  required  him  to  look  in  the  opposite 
direction.  As  we  see  this  case  as  made  by 
the  complaint,  appellee  was  in  a  place  at  the 
direction  of  the  appellant,  performing  a  serv- 
ice requiring  his  attention  in  one  direction, 
and  while  thus  engaged  he  was,  by  the  ap- 
pellant, negligently  ran  down  by  a  switch 
engine  and  tender  from  the  opposite  direc- 
tion. While  the  complaint  may  be  subject  to 
criticism  for  uncertainty,  yet  we  cannot  say 
that  any  essential  fact  was  entirely  omitted, 
or  that  It  does  not  contain  facts  sufficient  to 
bar  another  action  for  the  same  cause.  The 
complaint  must  be  r^arded  as  sufficient  to 
withstand  the  present  attack.  Vandalla  Coal 
Co.  V.  Indianapolis,  etc.,  R.  Co.,  168  Ind. 
144,  79  N.  B.  1082;  Indianapolis,  etc.,  Oa 
V.  Kldd,  167  Ind.  402,  79  N.  B.  847,  7  Ia  R. 
A-  (N..S.)  143;  Southern  R.  C5o.  v.  Roach, 
38  Ind.  App.  211,  78  N.  B.  201 ;  Indianapolis, 
etc.,  Ca  V.  Smith,  38  Ind.  App.  160,  77  N.  Bl 
1140. 

It  |s  next  insisted  that  the  conrt  erred 
in  overruling  appellant's  motion  for  Judg- 
ment on  the  answers  of  the  jury  to  Inter- 
rogatories, notwithstanding  a  general  ver- 
dict In  this  connection  it  is  claimed  that 
the  facts,  as  found  by  the  jury,  show  that 
appellant  was  not  guilty  of  actionable  ne|^^ 
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llKence,  aod  that  appdlee  was  gtiUty  of  con- 
tribatory  negligence.  AppeUant's  contention 
in  thlB  regard  is  based  npon  answers  2,  4, 
14,  15,  and  18,  whlcb  are  daimed  to  be  so 
antagonistic  to  tbe  general  verdict  tbat  the 
latter  must  give  way  to  the  former.  Tbese 
answers  sbow  tbat  at  tbe  time  of  the  In- 
jury the  tender  which  struck  appellee  pro- 
truded 26  inches  south  of  the  south  rail  of 
the  main  track,  and  the  distance  between  the 
south  rail  of  the  main  track  and  the  north 
rail  of  track  Na  1  was  eight  feet,  and  that 
the  appellee  was  about  two  feet  south  of  the 
soQth  rail  of  the  main  track,  and  about  three 
feet  north  of  the  train  on  track  No.  1. 

The  general  verdict  In  this  case  amounted 
to  a  finding  that  the  appellant  was  guilty  of 
actionable  negligence,  and  that  the. appellee 
was  not  guilty  of  contributory  negligence. 
Under  the  settled  law  in  this  state,  we  are 
to  resolve  all  reasonable  presianptions  and 
intendments  In  support  of  the  general  ver- 
dict, while  the  facts  so  found  must  be  con- 
sidered for  what  they  are  worth,  unaided  by 
any  such  presumption  or  Intradment.  The 
findings  to  which  we  are  referred  simply 
show  the  iwsitlon  of  appellee  with  reference 
to  the  train,  tracks,  and  switch  engine  at 
the  time  of  the  alleged  Injury. 

We  cannot  agree  that  but  one  conclusion, 
that  of  contributory  negligence  on  the  part 
of  the  appellee,  could  be  reached  from  the 
mere  fact  that  in  the  nighttime  he  was  a 
few  inches  too  close  to  the  main  track.  In 
view  of  the  evidence  which  might  have  been 
introduced  imder  the  pleadings  on  that  sub- 
ject, or,  that  he  was  negligent  In  falling  to 
see  the  switch  engine  as  it  approached  him  In 
time  to  have  avoided  a  collision.  Oontribn- 
tory  negligence  Is  a  matter  of  defense,  and 
while  the  law  as  a  general  proposition  pre- 
sumes one  to  have  seen  that  which  was  with- 
in tbe  range  of  his  vision,  yet  this  presump- 
tion will  yield  to  the  pardcular  facts  and 
circumstances  of  the  case.  For,  while  ap- 
pellee might  have  seen  the  engine  In  time  to 
have  escaped  Injury  had  he  looked,  yet  the 
circumstances  may  have  been  such  that  he 
was  excused  from  looking.  There  is  no  find- 
ing from  which  the  court  can  say,  as  a  mat- 
ter of  law,  that  he  was  not  excused  from 
looking,  and  this  being  true,  tbe  findings  are 
not  In  irreconcilable  conflict  with  the  general 
verdict  See  Grand  Trunk,  etc.,  Ry.  Co.  v. 
Reynolds  (Sup.)  92  M.  B.  733;  Pittsburgh, 
etc.,  Ry.  Ck).  V.  Rogers,  45  Ind.  App.  230,  87 
N.  B.  28,  36. 

It  Is  claimed  that  the  verdict  of  the  Jury 
Is  not  sustained  by  suflSdent  evidence.  After 
carefully  reading  the  evidence,  we  are  con- 
vinced that  it  would  have  supported  a  ver- 
dict for  ettber  of  the  parties.  In  many  par- 
ticulars there  is  positive  conflict  These  dis- 
putes were  settled  by  the  Jury,  and  in  over- 
ruling the  motion  for  a  new  trial,  the  trial 
court  aflBnned  the  action  of  the  Jury.    There 


betng  evidence  te  support  the  verdict,  we  are 
not  at  liberty  to  disturb  the  Judgment  on  tbat 
account 
Judgment  afllmed. 


(«7  Ind.  A.  SSI) 

SHANE  et  aL  T.  TRUSTEBS  OP  ICeOOROS- 
YILCB  LODGE  NO.  38&  I.  O.  0.  F. 
(No.  a,22».)i 

(Appellate  0>urt  of  Indiana,  Division  No.   1. 
Dec.  30,  1910.) 

AFPEAI.  Ain>   EBBOB   (I  832*)  —  REHEABISa  — 

Gbounds— Remittitub, 

Where,  on  motion  for  reheering  on  appeal, 
the  only  error  alleeed  ii  la  respect  to  an  ex- 
cessive allowance  of  interest  the  motion  will  be 
denied  on  condition  that  the  successful  party 
file  a  remittitur  of  the  excess  in  the  lower  coart 

[Ed.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3228;   Dea  Dig.  {  832.«1 

On  rehearing.    Petition  denied. 
For  former  opinion,  see  fiS  N.  E.  85. 

Shirts  ft  Fertlg,  for  appdlants.  Oiffordft 
Qifford  and  Frank  U  Littleton,  for  appellee. 

WATSON,  X  The  appellants  in  an  earnest 
and  able  brief  on  behalf  of  their  petition  for 
rehearing  insist  that  the  trial  court  erred  la 
the  finding  of  facts  as  to  the  amount  of  in- 
terest due,  and  also  the  allowance  for  dam- 
ages as  rental,  when  in  fact  there  was  due 
the  appellant  Shank  a  sum  of  money  which 
was  withheld  by  the  appellee  for  nearly  11 
months. 

We  have  examined  this  question,  and  find 
tbat  the  trial  court  was  in  error  as  to  Inter- 
est in  the  sum  of  $45.16.  In  equity  there 
should  be  a  further  allowance,  by  reason  of 
said  money  so  withheld,  to  'the  am<yunt  of 
$19.88,  making  in  all  the  sum  of  $65.02.  The 
petition  for  rehearing  in  all  other  respects  is 
overruled. 

If  the  appellee  will  file  its  remittitur  In  the 
Tipton  circuit  court  for  the  sum  of  $65.02  as 
the  date  of  the  Judgment  rendered  herein, 
and  cause  a  certified  copy  thereof  to  be  filed 
with  the  clerk  of  this  court  within  30  days 
of  this  date,  the  petition  will  be  in  all  things 
overruled.  If  not,  petition  for  rehearing  will 
be  granted. 


MODERN  WOODMEN  OF  AHERICU.  v. 
EINCHELOB.    (No.  6,972.}* 

(Appellate  Oourt  of  Indiana,  DIvisioB  No.  3. 
Dec  80.  1910.) 

1.  Btidkrck  (I  S3*)— "PBEsmiFTioRS  OF  Law" 

— CkmOLOSIVKNEBS. 

"Presuiitptions  of  law"  are  of 'two  kinds, 
conclusive  and  disputable,  and  the  former  are 
rules  determining  uie  quantity  of  evidence  req- 
uisite to  the  support  of  any  particular  aver- 
ment which  Is  not  permitted  to  be  overcwme  by 
proof,  while  disputable  presumptions  are  those 
that  mav  be  overcome  by  proof ;  but  In  the  ab- 
sence of  opposing  evidence,  the  law  will  infer 
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the  existence  Of  one  fact  fiom  the  proved  exist- 
ence of  another. 

[Bd.  Note.— For  other  cases,  see  Bvidence, 
Gent  Dig.  i  73;   Dec  Dig.  i  53.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5539-M50;   vol.  8,  p.  7762.] 

2.  EviDisNCK  ({87*)— Pkesuicphoks  or  Law— 
BUBDEN  or  Pboof, 

Presumptions  are  not  evidence,  but  they 
east  upon  the  party  who  contradicts  the  pre- 
snmptions  the  trarden  of  proof,  and  the  daty  of 
going  forwaid  in  argument  or  evidence  on  the 
particular  point  to  which  they  relate. 

[Ed.  Note.— For  other  cases,  see  Bvidence, 
Cent.  Dig.  1 109;  Dec.  IMg.  i  SI.*1 

3.  Btidbnce  (J  90«)— Pabtt  on  Whom  Btm- 
DKN  OT  Proof  Bkbtb. 

The  buTden  of  proof  both  as  to  a  point  in 
issue  or  a  fact  rests  upon  the  party  who  would 
be  cast  in  the  suit  if  no  evidence  was  intro- 
duced. 

[Ed.  Note.— For  other  cases,  see  Bvidence, 
Gent  Dig.  I  112;  Dec.  Dig.  i  80.*] 

4.  EviDENCB  (1 58*>— "Pbihdmption  of  Fact." 

Tlie  term  "presumption  of  fact"  is  a  mis* 
nome^  and  amounts  to  no  more  than  an  infer- 
ence drawn  by  the  Jury. 

[Eld.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  78;  Dec.  Dig.  |  53.* 

For  other  definitions,  see  Words  and  Phrases, 
▼oL  6,  pp.  6687-3630;  voL  8»  p.  7762.] 

5i  EviDKwcE   (it   69,    87*)— PBBSOMPnowa— 

LiOVX  OF  lilFK. 

The  law  presumes  that  death  results  from 
causes  that  were  not  voluntarily  brought  on  by 
deceased,  as  the  presumption  of  law  is  against 
suicide,  but  such  presumption  is  not  evidence, 
and  cannot  bO'  treated  as  evidence  by  the  jury 
in  reaching  a  verdict. 

[Ed.  Note. — For  other  cases,  see  Bvidence, 
Cent  Dig.  ||  79,  109;   Dec.  Dig.  {{  50,  87. •] 

ft,  TbIAI.    (I    237»)— Il<t»rBUCnOR&— COHBTBTJO- 
TION— SUICIDB. 

In  an  action  on  a  benefit  certificate,  where 
the  defenseis  that  insured  committed  suicide,  an 
instruction  that  the  evidence  must  exclude  ev- 
ery reasonable  hypothesis  except  that  of  suicide 
is  merely  a  statement  that  the  party  alleging 
suicide  must  Introduce  evidence  to  prove  it,  and 
is  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  548-661;  Dec.  Dig.  i  237.*] 

7.  BviDKiiCB  ({  96*)— BuBDKir  of  Fboof— Ex- 
tent OF  BUBDBN. 

Where  two  or  more' facts  are  necessary  to 

make  out  a  cause  of  action,  they  must  both  be 

proven. 
[Ed.    Note.— For  other   cases,  see   Evidence, 

Cent  Dig.  1 118;  Dec.  IMg.  |  80.*] 

On  rehearing. 

For  original  opinion,  see  91  N.  E.  976. 

WATSON,  3.  Appellant's  comtsel  bave 
advanced  two  propositions  In  support  of  the 
petition  for  rehearing  and  make  those  propo- 
sitions tbe  basis  of  their  assault  upon  the 
oplnl<m  heretofore  handed  down.  TSiose 
propositions  are,  first:  'That  there  la  no 
presumption  of  law  against  snidde."  Sec- 
ond: "Tliat  to  establlsb  the  fact  of  Suicide 
the  evidence  need  not  be  of  such  diaracter 
as  to  exclude  every  hypothesis  of  death  in 
any   other   masner." 

It  seems  to  be  necessary  to  a  correct  un- 


derstanding that  we  restate  some  text-bo^ 
law  on  the  subject  Presumptions  of  law 
are  divided  into  two  classes,  namely,  conclu- 
sive and  disputable.  Conclnsive  presump- 
tions are  rules  determining  the  quantity  of 
evldeiice  requisite  to  the  support  of  any  par- 
ticular averment  which  is  not  permitted  to 
be  overcome  by  any  proof  that  the  fa<!t  tt 
otherwise.  They  arte  nsnally  gromided  ftp' 
on  pabiic  policy,  social  convenience,  or  safe- 
ty, and  are  for  the  preservation  of  peace 
and  quiet  In  the  community,  and  therefore 
all  opposing  evidence  Is  forbidden.  CS-reen- 
lears  Bvldaic^  H  1^  16.  Presumptions 
"may  l>e  gronnded  on  general  experience 
or  probability  of  any  kind,  or  merely  ou 
policy  and  convenienca"  Thayer's  Treatise, 
314.  Dispiiitable  presumptions  are  also  the 
results  of  general  experience,  but  the  con- 
nection between  certain  facts  from  whldi 
they  arise  is  not  so  Intimate  nor  so  nearly 
universal  as  to  render  It  expedient  that  evi- 
dence to  the  contrary  should  be  rejected; 
"But  yet  it  Is  so  general  and  so  nearly  uni- 
versal that  the  law  itself,  without  tlie  aid 
of  a  jury,  infers  the  one  fact  from  the 
proved  existence  of  the  other  In-  the  absence 
of  opposing  evidence."  Greenleaf  s  BvldeAce, 
i  33. 

The  essmtial  character  and  operation  of 
presumptions,  so  far  as  &e  law  of  evidence 
is  concerned,  is  In  all  eases  the  same^  wheth- 
er they  be  called  by  one  name  or  the  others 
That  Is  to  say,  they  throw  upon  tbe  party 
against  whom  they  work  the  duty  of  going 
forward  with  the  evidence.  4  Wigmore'a 
Evidence,  2487.  "The  exact  scope  and  opora* 
tion  of  presumptions  are  to  cast  npon  the 
party  against  whom  they  operate  ttte  duty 
of  going  forward,  In  argumoit  or'  evidence, 
on  the  particular  point  to  which  they  relate^ 
Presumptions  are  not  evidence."  Thayer's 
Preliminary  Treatise. on  Evidence,  pp.  814, 
336,  337,  839.  The  burden  of  proof  is  upon 
the  part7  who  asserts  the  fact  to  be  other- 
wise than,  the  law  presumes.  4  Wigmore, 
86.  "Presumptions  are  Indulged  .to  supply 
the  place  of  facts;  they  are  never  allowed 
against  ascertained  and  established  Acts. 
Whoi  these  Bpi)ear,  presumtrtions  disap- 
pear." linooln  Y.  French,  106  D.  S.  614,  26 
U  Ed.  1189;  Thayer's  Treatise,  846.  Tlie 
burden  of  proof,  whether  as  to  issue  or 
fact,  rests  upon  the  party  who  would  be 
cast  in  tbe  suit  If  no  evidence  was  Intro- 
duced. Judah  V.  Trustees,  23  Ind.  272;  Kent 
V.  White,  27  Ind.  890.  "A  presumption  Blg> 
nifies  a  raUng  as  to  the  duty  ot  prodndag 
evidence."    4  Wigmore,  supnt 

There  baa  been  some  confusion  between 
the  bard«i  of  proof  created  by  the  Issues 
and  that  created  as  to  a  particular  fact  by 
a  presumption  of  law.  The  subject  need  not 
be  more  than  indicated  here,  and  is  diB^ 
cussed  at  considerable  length  and  with  bit 
usual   clearness  by  Prof.   Wigmore  In  tbe 
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ebapter  to  whlcb  reference  has  heretofore 
been  made.  The  term  "presumption  of 
fact"  Is  a  misnomer.  It  amounts  to  no  more 
than  an  inferoioe  drawn  by  the  Jury. 
"Tliey  are  In  truth  but  mere  arguments  of 
which  the  major  premise  is  nbt  a  rule  of 
law."  GteenleafB  Evidence,  |  44.  "The  dls-' 
tinction  between  presumptions  'of  law'  and 
presumpUons  'of  fact'  is  in  truth  the  dif- 
ference between  things  that  are  In  reality 
presumptions  and  things  that  are  not  pre- 
aunptloos  at  all."    Wigmore,  2491. 

Tbere  is  a  presumption  of  law  against  sui- 
cide, as  will  be  shown  by  authorities  a  lit- 
tle later  In  this  opinion;  bat  such  presump- 
tion Is  not  evidoice  and  cannot  be  treated 
as  evidence  by  the  Jury  In  reaching  a  ver- 
dict, and  an  Instruction  that  such  presump- 
tion has  the  efFect  of  affirmative  evidence  is 
erroneous.  Pmdentlal  Ins.  Ck).  v.  Dolan,  91 
N.  £.  970;  Usbon  v.  Lyman,  49  N.  H.  563; 
Befay  et  al.  v.  Wheeler.  84  Wis.  135,  53  N. 
W.  1121,  1123;  DIefenthaler  t.  ELall,  96  111. 
App.  639,  640;  lilncdln  v.  French,  supra. 

When  the  fact  of  death  appears,  the  law 
presumes  that  It  must  have  resulted  from 
causes  that  were  not  voluntarily  brought  on 
by  the  deceased,  and  "both  In  life  and  acci- 
dent Insurance  law  presumes,  prima  facie, 
that  the  death  of  an  Insured  person  resulted 
from  natural  causes  or  accident  rather  than 
from  suldde."  Volnme  7,  552,  Ency.  of  Evi- 
dence; Keels  ▼.  Mnt  Reserve  Fund  L. 
Ass'n  (a  O.)  29  Fed.  198;  Travelers'  Ins. 
Oo.  V.  McCtonkey,  127  U.  S.  661,  68  Sup.  CH. 
1360,  32  L.  Ed.  308;  Connecticut  Mut  L. 
Ins.  Co.  V.  McWhlrter,  44  U.  S.  App.  492, 
73  Fed.  444,  19  O.  C.  A.  519;  Standard  U  & 
Ace.  Ins.  Co.  y.  Thornton,  40  C.  C.  A.  664, 
100  Fed.  582,  49  li.  B.  A.  116;  Union  Mut 
L^  Ins.  CO.  T.  Payne,  45  C.  O.  A.  193,  105 
Fed.  172;  RlAards  v.  Travelers'  Ins.  Co., 
89  Cal.  170,  26  Pac.  7^,  23  Am.  St  Bep. 
455;  Jenkln  v.  Pacific  Mat  L.  Ins.  Co.,  131 
Cal.  121,  63  Pac.  180;  Lampkis  v.  Travelers' 
Ins.  Co.,'  11  Oolo.  App.  249,  52  Pac  1040; 
Knights  Templar  and  Masons'  Life  Indem- 
nity Co.  V.  Crayton,  110  111.  App.  648,  affirm- 
ed 209  111.  550,  70  N.  E.  1066 ;  Supreme  Tent 
Knights  of  Maccabees  v.  Stensland,  206  IlL 
124,  68  N.  E.  1098,  99  Am.  St  Bep.  137; 
Qooding  y.  U.  S.  L.  Ins.  Co.,  46  111.  App. 
307;  Star- Aoc  Oo.  y.  Sibley,  57  III.  App. 
315;  Fidelity  &  Casualty  Co.  v.  Weise,  80 
111.  App.  499;  Supreme  Court  of  Honor  v. 
Barker,  96  111.  App.  490;  Qrand  Lodge  v. 
Banister,  80  Ark.  190,  96  S.  W.  742 ;  Boss- 
Lewln  V.  Ins.  Co.,  20  Oolo.  App.  262,  78 
Pac.  305;  Sovereign  Gamp  v.  Bridges,  7  Ind. 
T.  488,  104  S.  W.  «72 ;  Tackman  v.  Brother- 
hood, 132  Iowa,  64,  106  N.  W.  350,  8  L.  B. 
A.  (N.  S.)  974;  Am.  B^  Ass'n  v.  Stougb, 
83  S.  W.  128,  26  Ky.  Law  Bep.  1098;  Fer- 
ris V.  Loyal  Americans,  152  Mich.  814,  116 
N.  W.  445;  Komlg  y.  Ind.  Oo.,  102  Minn; 
31,  112  N.  W.  1089;  Cornell  v.  Ins.  Co.,  120 
App.  Dlv.  459,  104  N.  Y.  Supp.  999;  Tbazton 
y.  Ins.  Co,  143  N.  a  33,  55  S.  B.  419;  Sov- 


ereign Camp  V.  Boehme,  44  Tex.  Civ.  App. 
159,  97  S.  W.  847;  Cadj'  v.  Cas.  Co.,  134  Wis. 
322,  113  N.  W.  967,  17  I*  B.  A.  (N.  S.)  260; 
Rohlofl  V.  Ass'n,  .130  Wis.  61,  109  N.  W. 
989;  Hale  y.  Ufe  Indemnity  &  Invest  Co., 
61  Minn.  516,  63  N.  W.  1108,  52  Am.  St 
Rep.  616;  Sartell  y.  Boyal  Neighbors,  S5 
Minn.  369,  88  N.  W.  985;  Travelers'  Ins.  Oo. 
V.  Nlcklas,  88  Md.  470,  41  Ati.  906;  OonneU 
V.  Iowa,  etc.,  Ass'n  (1908)  139  Iowa,  444, 
116  N.  W.  820;  IngersoU  y.  Knights  of  (Jold- 
en  Rule  (C.  0.)  47  Fed.  272;  Goldschmldt 
V.  Mut  L.  Ins.  Co.,  102  N.  Y.  486,  7  N.  E. 
408;  White  v.  Prudential  Ins.  Co.,  120  App. 
Dlv.  260,  105  N.  Y.  Supp.  87;  American  Home 
Circle  v.  Schneider,  134  111.  App.  600;  C.  & 
E".  I.  R.  B.  Co.  y.  Hlnes,  132  111.  161,  23  N. 
B.  1021,  22  Am.  St  Bep.  515;  Fidelity  & 
Casualty  Co.  v.  Weise,  182  lU.  496,  56  N.  B. 
540;  Masonic  I*  Ass'n  v.  Pollard,  121  Ky. 
349,  89  S.  W.  219,  128  Am.  St  B^.  198; 
Ins.  Co.  V.  Akens,  150  U.  S.  468,  14  Sup.  Ct 
155,  37  L.  Ed.  1148;  19  Am.  &  Eng.  Ency.  of 
Law,  p.  77;  Lawson's  Law  of  Presumptive 
Evidence,  p.  241;  Lancaster  v.  Washington 
L.  Ins.  Co.,  62  Mo.  121;  Meadows  v.  Pacific 
Mut  L.  Ins.  Co.,  129  Mo.  76,  81  S.  W.  578, 
50  Am.  St  Bep.  427;  Laesslg  y.  Travelers' 
Protective  Ass'n,  169  Mo.  272,  69  S.  W.  469; 
Mallory  y.  Travelers'  Ins.  Co.,  47  N.  X.  62,  7 
Am.  Rep.  410;  Germain  v.  Brooklyn  L.  Ins. 
Co.,  80  Hun  (N.  X.)  535;  Peck  v.  Equitable 
Acc.  Ass'n,  52  Hun,  255,  5  N.  T.  Supp.  215; 
WhiOatch  V.  Fidelity  &  Casualty  Co.,  71 
Hun,  14^  24  N.  T.  Supp.  537;  Id.,  78  Hun, 
262,  28  N.  T.  Supp.  951 ;  Guldenkirch  v.  U. 
S.  Mut  Acc.  Ass'n  (aty  Ct  N.  T.)  6  N.  X. 
Supp.  428;  Harms  v.  Metropolitan  L.  Ins. 
Co.,  67  App.  Dlv.  139,  73  N,  X.  Supp.  618; 
MItterwallner  v.  Supreme  Lodge  Knights  & 
Ladies  of  the  Golden  Star,  37  Misc.  Bep. 
860,  76  N.  X.  Supp.  1001;  Travelers'  Ins.  Co. 
V.  Bosch,  23  Ohio  Olr.  Ct  B.  491;  Cox  v. 
Royal  Tribe  of  Joseph,  42  Or.  365,  71  Pac. 
73,  60  L.  B.  A.  620,  95  Am.  St  Bep.  752; 
Chambers  v.  Modem  Woodmen,  ete,  18  S. 
D.  173,  99  N.  W.  1107;  Accident  Ins.  Oo.  y. 
Bennett  90  Tenn.  ^6,  16  S.  W.  723,  25  Am. 
St  Rep.  685;  Walcott  v.  Metropolitan  L. 
Ins.  Co.,  64  Vt  221,  24  Atl.  992,  33  Am.  St, 
Rep.  923;  Cronkhite  v.  Travelers'  Ina.  Co., 
75  Wis.  116,  43  N.  W.  731,  77  Am.  St  Bep. 
184;  Agen  y.  Metropolitan  L.  ins.  Co.,  106 
Wis.  217,  80  N.  W.  1020.  76  Am.  St  Bep. 
905;  liavelers'  Ins.  Co.  v.  Nltterhouse,  11 
Ind.  App.  166,  38  N.  B.  1110;  Unlim  Gent 
L.  Ins.  Co.  V.  HoUowell,  20  Ind.  App.  160, 
50  N.  E.  399;  Sovereign  Camp.,  etc.,  v.  Hal- 
Iw,  24  Ind.  App.  lOS,  66  N.  E.  255 ;  Supreme 
Lodge,  etc.,  y.  Foster,  26  Ind.  App.  333,  59 
N.  E.  877;  Sovereign  damp  v.  Haller  (2d 
Appeal)  30  Ind.  App.  460,  66  N.  E.  186;  Eq-. 
uitaUe  Life  Ins.  Co.  v.  Hebert  87  Ind.  App. 
373,  76  N.  E.  1023^  117  Am.  St  Rep.  S24; 
Prudential  Ins.  Co.  of  America  v.  D(dan,  91 
N.  E.  970 ;  Jones  v.  U.  S.  Mat  Acc.  Ass'n,  92 
Iowa,  652,  61  N.  W.  485;  Cames  v.  Iowa, 
etc.  Ass'n,  106  loyf^:^^^J\^^J^^e8 
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Am.  St.  Rep.  306;  Stepbenaon  v.  Bankers'  I* 
Ass'n,  108  Iowa,  637,  T9  N.  W.  450;  Metsi- 
radt  T.  Modem  Brotherbood  of  America,  112 
Iowa,  S22,  84  N.  W.  49S;  Mutual  L.  Ins.  Co. 
T.  Wlswell,  S6  Kan.  765,  44  -Pae.  996,  36. L. 
R.  A.  2S8;  Union  Casualty  &  Sarety  Co.  t. 
Goddard,  76  8.  W.  832,  25  Ky.  Iaw  Rep. 
1035;  Mutual  Ben.  L.  Ins.  Co.  t.  Davleas,  87 
Ky.  541,  9  S.  W.  812 ;  Bojmton  t.  Bqultable 
li.  AsBUX.  Soc.,  105  La.  202,  29  Soutb.  490, 
52  L.  R.  A.  687;  Leman  y.  Manhattan  U  Ino. 
Go.,  46  La.  Ann.  1189,  15  South.  388,  24  L. 
B.  A.  589,  49  Am.  St  Bep.  348;  Supreme 
CouncU  T,  Braabears,  89  Md.  624,  43  Atl. 
866,  73  Am.  St  Rep.  244;  Llndabl  t.  Su- 
preme Court  I.  O.  F.,  100  Minn.  87.  110  X. 
W.  358,  8  L.  B.  A.  (N.  S.)  916.  1^7  Am.  St 
Bep.  666. 

In  view  of  the  cases  cited,  of  the  prin- 
ciples upon  which  they  rest  and  of  the  ab- 
sence of  anything  to  the  contrary,  we  are 
compelled  to  deny  appellant's  first  proposi- 
tion. 

The  second  proposition  is  equally  falla- 
cious. When  the  jury  are  told  that  the  evi- 
dence must  exclude  every  reasonable  hypoth- 
esis except  that  of  suicide,  they  are  merely 
told  that  the  party  alleging  suicide  must  In- 
troduce evidence  to  prove  It  This  must 
necessarily  be  so  If  there  is  a  presumption 
casting  the  burden  upon  him  who  so  al- 
leges. To  say  that  every  other  reasonable 
bypotbesis  most  be  excluded  Is  only  to  say 
that  the  party  having  the  burden  must  in- 
troduce evidence  to  support  each  fact  neces- 
sarily material  thereto.  There  might  be 
ever  so  much  evidence  Introduced  tending 
to  show  that  a  given  death  was  not  the  re- 
sult of  disease;  but  if  there  was  nothing 
tending  to  show  that  it  had  not  been  caused 
by  accident,  the  presumption  against  suicide 
would  not  be  overcome.  VThere  two  or  more 
facts  are  necessary  to  make  out  a  cause  of 
action  they  must  both  be  proven  (Terre 
Haute,  etc.,  B.  Oo.  v.  McCorkle,  140  Ind. 
613,  40  N.  B.  62) ;  and  the  idea  that  requir- 
ing evidence  oif  both  such  facts,  or  requiring 
evidence  to  exclude  each  reasonable  hypoth- 
esis Inconslsteat  with  suicide.  Is  to  require 
proof  beyond  a  reasonable  doubt  and  is  al- 
most too  fanciful  to  be  seriously  considered. 
An  idea  of  that  sort  could  only  arise  from 
lade  of  investigation.  There  is  no  question 
of  reasonable  doubt  In  this  casa  The  party 
upon  whom  the  burden  is  cast  by  a  presump- 
tion of  law  which  Is  declared  by  the  Judge 
from  tacts  presented  to  blm  must  Introduce 
some  evidence  tending  to  establish '  the  ma- 
terial facts  involved  in  his  claim.  The  evi- 
dence relevant  to  each  hypothesis  and  the 
evidence  relevant  to  the  conclusion  from 
them,  all  Is-  to  be  weighed  as  other  evi- 
dence and  fbe  truth  determined  as  seems 
most  probable  and  according  to  the  pre- 
ponderance. Prudential  Life  Ins.  Co.  v.  Do- 
lan,  snpra;  Nichols  v.  B.  &  O.  S.  W.  R.  R. 


Co.,  33  Ind.  App.  220,  70  N.  B.  183,  71  N.  Ht 
170. 

It  is  only  fair  to  counsel  to  say  that  th^ 
may  have  been  misled  by  some  of  the  lai^ 
guage  used  in  Modem  Woodmen  v.  Cralger 
(Sup.)  92  N.  B.  113,  decided  since  the  oplnr 
ion  herein  was  filed;  and  also  in  Oty  of 
Indianapolis  v.  Eeeley,  167  In4.  617,  79  N, 
B.  499;  Evansvllle  B.  Co.  v.  Bemdt  172 
Ind.  697,  88  N.  E.  615.  In  the  opinions  the 
pi'esumption  of  law,  with  inferences  of  fad; 
seems  to  have  been  confused  and  this  evi- 
dently was  caused  by  the  term  "presumption 
of  fact" 

The  language  of  these  cases  must  be  con-; 
sldered  In  connection  with  the  principles 
above  stated,  and  the  long-continued  course 
of  decisions  by  the  Supreme  and  Appellate 
Courts  has  so  clearly  stated  the  correct  ef- 
fect of  legal  presumptions  In  a  multitude  of 
cases,  too  many  to  cite.  See  Bums'  Indiana 
Digest,  Appellate  Procedure,  75;  Id.,  Insan« 
Persons,  1165;  Id.,  Instructions  to  Jury. 
1186;  Id.,  Street  Highway  Crossings,  129S; 
Id.,  Negligence,  l92i;  Id.,  Injury  to  Passen- 
gers,  397." 

We  adhere  to  the  opinion  heretofore  ren- 
dered herein,  and  the  petition  is  therefore 
overruled. 


(M  Ind.  App.  tn) 
KUHN  et  aL  T.  BOWMAN.     <N«.  6,861^ 

(Appellate  Court  of  Indiana,  IMvision  No.  1. 
Jan.  6,  1911.) 

1.  Tbial  (J  191*)— IwsTBUcnoNS  — Pbovinot 

OF  JUBT. 

In  civil  cases,  the  jury  takes  the  law  from 
the  court  but  the  facta  ate  for  the  jury  alone, 
and  therefore  an  instruction  which  invades  the 
province  of  the  Jury,  or  assumes  a  controverted 
fact  or  declares  it  to  be  established,  is  errone- 
ous. 

[ESd.  Note.— Tor  other  cases,  see  Trial,  Cent 
Dig.  {  420;   Dec  Dig.  |  191.*] 

2.  Afpbai.  and   Bbbob  ({  1068*)— HABicLBai 

ERBOB— II7STBUCTI0NB. 

In  an  action  to  recover  the  market  price  of 
1,402  bushels  and  16  pounds  of  oats,  defend- 
ants' connteiclaim  alleged  a  contract  with  plain- 
tiff fov  the  :p>urcha8e  of  1,000  bushels  of  oata 
at  a  stated  price,  and  also  a  contract  with  plain- 
tiffs lessor,  plaintiff  renting;  a  farm  on  sharetk 
for  the  purchase  of  a  quantity  of  oats,  that  half 
of  the  amount  delivered  by  plaintiff  as  alleged 
was  to  apply  on  bis  contract  and  half  on  the 
lessor's  contract  and  alleged  damages  from 
plaintiffs  failure  to  comply  with  his  contract 
The  court  instmcted  that  a  lessor  may  relin- 
quish his  lien  on  the  lessee's  grain,  and  there- 
by enable  the  lessee  to  sell  Jiis  grain,  and  that 
it  the  jury  found  for  plaintiff,  they  should  find 
that  IfiW  bushels  of  the  oats  delivered  by 
plaintiff  were  delivered  under  the  contract  al- 
leged to  have  been  made  by  him,  and  that  tot 
the  balance  be  should  b«  allowed  the  market 

f trice  when  delivered.  The  jury  were  also  ful- 
y  instructed  as  to  the  issues,  and  there  was  no 
conflicting  evidence  as  to  any  material  fact' 
Beld,  as  the  record  affirmatlvriy  shows  that  the 
cause  was  fairly  tried  and  the  verdict  for  plain- 
tiff was  right  on  the  evidence,  defendants  were 
not  harmed  by  the  direction  that,  if  they  found 
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for  idaintlif,  to  find  tliet  1,000  bpshela  at  oats 
were  delivered  under  the  oontract 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
E>rror,  Cent  Dig.  f|  4225-1228;    Dec.  Dig.  i 

Appeal  from  CIrcalt  Coart,,  B«nton  Oonn- 
ty ;  James  T.  Saunderson,  Jadge. 

Action  by  William  Bowman  against  Paul 
Kuhn  and  others.  Judgment  for  plaintiff 
and  defendants  appeal.    AiBrmed. 

Lamb,.  Beasley  ft  Sawyer  and  Elmore 
Barce,  for  appellants.  Fraser  &  Isbam,  for 
•ppellee. 

MYERS,  C.  X  This  action  was  brought 
by  the  appellee  against  the  appellants  to  re< 
cover  the  value  of  a  certain  quantity  of  oats 
alleged  to  have  been  sold  and  delivered  by 
blm  to  appellants.  A  complaint  In  one  par- 
agraph, answered  by  a  general  denial,  a 
counterclaim  In  two  paragraphs,  and  a  reply 
1^  denial  formed  the  issues  snbmltt;ed  to  a 
Jury,  resulting  in  a  verdict  followed  by  a 
Judgment  against  the  appellants,  and  in  fa- 
vor of  appellee.  Appellants'  motion  for  a 
new  trial  was  overruled,  and  this  ruling  is 
the  only  error  here  presented. 

It  appears  from  the  complaint  that  the 
appellants  were  warehousemen,  and  that  ap- 
pellee on  or  about  August  28,  1007,  sold  and 
delivered  to  them  at  their  elevator  in  Free- 
lalid  Park,  and  at  their  special  instance  and 
reqnest' 1,403  bushels  and  16  pounds  of  oats, 
of  the  value  of  45  cents  a  bushel,  and  of 
the  aggregate  value  of  $0S3,  whereby  the 
appellants  became  and  are  now  Indebted  to 
the  appellee  In  the  sum  stated,  together  witli 
Interest  thereon,  etc. 

Appellants'  first  paragraph  of  counterclaim 
In  substance  averred  that  on  July  26,  1907, 
by  a  certain  parol  contract,  appellee  sold  to 
the  appellants  1,000  bushels  of  oats  for  the 
contract  price  of  S4  cents  per  bushel,  deliv- 
ered at  appellants'  elevator  within  90  days 
from  that  date;  that  appellants  promised  to 
pay  the  appellee  $340  on  the  delivery  of  the 
oats  aforesaid;  that  thereafter  the  appel- 
lants were  at  all  times  and  are  now  ready 
and  willing  to  perform  the  conditions  of  said 
contract  by  them  to  be  perfonned,  but  that 
appellee,  disregarding  his  said  contract,  only 
delivered  701  bushels  and  8  pounds  of  said 
oats,  and  sold  the  remainder  of  said  1,000 
bpshels  to  other  persons;  that  at  the  time 
of  the  delivery  of  said'  oats  and  continuously 
thereafter  the  market  price  of  the  same  was 
45  to  49  cents  per  bushel;  that,  by  reason 
of  appellee's  failure  to  deliver  said  remain- 
ing 300  bushels  under  said  contract,  appel- 
tauntfl  taav«  lost  from  11  to  Ifi  cents  per  bush- 
el, to  their  damage  in  the  sum  of  $50. 

The  second  paragraph  of  counterclaim,  in 
addition  to  the  facts  averred  in  the  first 
paragraph,  avers  that  appellee  during  the 
season  of  1907  was  A  tenant  of  one  Jane 
Hawkins,  and  as  such  tenant  raised  about 


2,600  bnahela  of  oats,  one-baU  of  wbfdi  be 
waa  to  pay  as  rental  to  said  Hawkins. 
Facts  are  also  averred  purporting  to  show 
a  contract  between  said  Hawkins  and  these 
appellants,  whereby  the  former  sold  to  the 
latter  22,000  bushels  of  oats,  and  their  readi- 
ness and  willingness  to  comply  with  that 
contract:  that  said  Hawkins  failed  to  com- 
ply with  her  part  of  said  contract  It  is 
further  averred,  in  effect,  that  the  oats  so 
d^lvered  by  appellee  were  npon  account  of 
both  contracts— that  is  to  say,  701  bushels 
and  8  pounds  was  delivered  upon  tiie  con- 
tract «f  appellee — and  the  same  number  of 
bushels  upon  the  contract  of  said  Hawkins, 
that  appellee  refused  to  deliver  to  the  ap- 
pellants the  remainder  of  the  oats  called  for 
in  his  contract  with  them,  to  their  damage. 

The  only  reason  here  assigned  in  'support 
Of  the  motion  for  a  new  trial  is  ^at  the 
conrt  erred  in  giving  to  the  Jury  upon  its 
own  motion  instruction  No.  1,  which  reads  as 
follows:  "I  instruct  yon  gentlemen  that, 
while  the  law  gives  the  landlord  a!  lien  on 
the  crop  raised  by  a  tenant  on  the  land  of 
the  landlord,  the  landlord  has  a  right  to  re- 
linquish the  lien  and  discharge  the  grain 
from  the  lien  in  favor  of  the  tenant,  and, 
when  so  released  by  the  landlord,  the  ten- 
ant has  a  perfect  right  to  deliver  and  sell 
said  grain  in  his  oWn  name,  and  Is  entitled 
to  collect  from  the  purchaser  the  pro- 
ceeds therefor;  and  in  this  case.  If  yon  find 
for  the  plaintiff,  you  should  find  that  1,000 
bushels  of  the  oats  In  question  was  sold  at 
and  for  the  agreed  price  of  34  cents  per 
bushel,  and  that  the  balance  of  402  bushels 
and  16  iwunds,  you  should  find  for  the  plain- 
tiff, and  allow  him  what  the  evidence  showed 
the  price  of  oats  to  be  at  the  time  the  oats 
were  delivered  to  the  defendants."  Two  ob- 
jections are  urged  against  this  instruction: 
First,  that  it  assumed  the  existence  of  • 
fact  in  controversy  upon  which  the  evidencs 
is  confilcting;  second,  that  it  directs  a  ver- 
diet  npon  oral  testimony  in  favor  of  a  party 
having  the  burden  of  the  issue. 

It  must  be  conceded  that  an  instruction 
which  invades  the  province  of  the  Jury,  or 
assumes  or  declares  a  controverted  fact  or 
facta  to  be  established,  is  erroneous-  South- 
ern R.  Ck).  V.  Ldmback,  172  Ind.  89,  85  N. 
E.  354;  Manion  y.  Lake  Erie,  etc.,  B.  Co...  40 
Ind.  App.  669,  80  N.  E.  166;  Sasse  v.  Rog- 
ers, 40  Ind.  App.  197,  81  N.  B.  590.  This 
doctrine  rests  upon  the  theory  that  in  civil 
cases  the  Jury  takes  the  law  from  the  court, 
bat  the  facts  are  for  the  Jury  alone.  Siebe 
V.  Heilman  Machine  Works,  38  Ind.  App.  37, 
77  N.  B.  300.  It  must  also  be  conceded  that 
reversible  error  does  not  necesaarlly  follow 
because  an  instruction  independenit  of  all, 
others  appears  to  be  erroneous,  for  the  law 
Is  well  settled  in  this  Jurisdiction  that  all 
instructions  given  th^  jury  must  be  consld- 
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^red  togetlier,  and  If,  after  ao  conaiderliur 
tbem,  or  U  the  record  afflrmatlTely  ahows 
tbat  tlte  cballeoged  iiutmction,  altbongh  In- 
correct, could  not  bare  mlaled  tbe  jury,  It 
will  be  regarded  aa  barmleaa.  Bowmap  t. 
Bowman,  163  Ind.  498.  05  N.  B.  422;  Stan- 
ler  ▼■  I>ann,  148  Ind.  496,  42  S.  B.  908; 
Morgan  t.  Hoadley,  166  Ind.  820,  50  N.  B. 
9SS;  IndbmapoUa  Street  B.  Co.  r.  Schom- 
bog,  164  Ind.  Ill,  72  N.  B.  1041;  Stuck  v. 
Tatea,  80  Ind.  App.  441,  66  N.  B.  177;  Bick- 
seae  t.  Brandl,  01  N.  B.  41;  lilorgantown 
IffC  Oo.  T.  Hicka,  92  K.  E.  190. 

In  tlie  case  at  bar  a  number  of  InBtmc- 
ttooa  wer»  given  to  the  Jury.  Tbejr  were 
instrooted  fnlly  aa  to  tbe  Issues.  They  were 
told:  That  by  the  complaint  and  denial  tliey 
sbonld  determine  whether  tbe  plaintiff  dellT- 
ered  "to  tbe  defendants  oats,  and.  If  so, 
bow  many."  "The  value  of  such  oats  ao  far 
as  aflEected  by  tbe  contract  as  to  price,  and 
the  ralne  of  any  dellTered  outside  of  tbe  con- 
tract at  tbe  market  price."  "Were  tbe  oats 
before  tbe  commmcement  of  this  action  fally 
discharged  from  all  claims  of  the  landlord?" 
Tbat  tlie  burden  waa  on  the  plaintiff  (appel- 
lee) to  sustain  eadi  allegation  of  bis  com- 
plaint by  a  preponderance  of  tbe  evidence. 
Tbat  they  were  the  sole  Judges  ot  the  evi- 
dence. Tbat  be  mast  not  only  prove  tbe 
amonnt  of  oats  be  delivered,  but  that  his  re- 
covery was  limited  to  the  amount  delivered 
on  bis  own  behalf.  That  he  must  prove 
their  value  and  price,  whether  determined 
by  contract  or  otherwise.  That  the  landown- 
er and  tenant,  where  tbe  rental  Is  a  portion 
of  tbe  crop  raised,  are  tenants  In  common 
of  the  crop  until  a  division  is  made.  That  If 
no  division  of  tbe  oats  had  been  made  at 
the  time  of  the  delivery  of  the  same  to  the 
appellants,  and  eadi  owned  an  undivided 
one-half,  then  appellee  only  delivered  701 
bushels  and  8  pounds  on  bis  contract,  and 
that  appellants  would  be  entitled  to  have 
damages  for  his  failure  to  deliver  the  differ- 
ence between  1,000  bushels  and  tbe  amount 
he  thus  delivered.  That  a  delivery  of  the 
oats  by  the  appellee  to  the  appellants  would 
in  no  wise  be  a  delivery  of  any  part  to  tbe 
landlord,  or  on  account  of  the  landlord,  with- 
out a  direction  on  her  part  to  that  effect, 
and  if  before  this  action  was  commenced  the 
landlord  refused  to  consider  any  part  of  the 
oats  BO  delivered  as  her  property,  and  so 
notlfled  the  aK)ellants,  and  informed  them 
tbat  sbe  waived  all  liens  and  authorized 
tbem  to  pay  the  appellee,  the  plaintiff  would 
be  entitled  to  recover,  unless  the  defendantn 
proved  "one  or  more  paragraphs  of  their 
afllrmatlve  answers,"  and,  "if  you  farther 
And  that  there  was  a  contract  price  of  84 
cents  per  bushel  for  1,000  bushel  of  said 
oats,  tbe  plaintiff  is  entitled  to  recover  this 
contract  price  for  1,000  bushels,  and,  in  addi- 
tion thereto,  the  market  value  per  bushel  on 
tbe  day  of  delivery  for  the  other  402  bushels 
and  16  pounds." 

Looking  to  the  evidence^  there  Is  prac- 


tically no  dispute  as  to  any  material  fact 
Both  parties  agree  that  appellee  delivered 
to  the  appellants  1,402  bushels  and  16  pounds , 
of  oats.  The  "grata  checks"  Issued  by  the 
appellants  to  the  api)ellee  also  show  that 
fact  It  is  true  that  appellants'  representa- 
tive testified  that  only  701  busbela  and  8 
pounds  was  delivered  "opon  appellee's  con- 
tract, but  immediately  following  this  answer 
an  objection  to  the  answer  was  made  and 
sustained,  and,  while  the  objection  came 
too  late,  we  think  it  quite  dear  from  tbe 
record  that  the  answer  was  given,  and  the 
Jury  understood  that  it  had  reference  to  the 
question  whether  or  not  the  landlord  owned 
one-half  of  the  oats  in  question.  That  appel? , 
lee  sold  to  the  appellants  1,000  bushels  of 
oats  at  84  cents  per  bushel  is  undisputed, 
nor  is  tbe  fact  disputed  that,  before  the 
commencement  of  this  action,  appellee's. land- 
lord notified  appellants  tbat  she  had  no  claim 
or  lien  on  any  of  the  oats  delivered  to  tbem 
by  appdlea.  There  is  no  evidence  that  any 
part  of  tbe  oats  ao  delivered  was  on  account 
of  tbe  contract  between  appellants  and  ap- 
pellee's landlord.  Tbe  real  contested  ques> 
tlon  In  this  case  was:  Did  appellee's  land- 
lord have  any  Interest  in  the  oats  in  ques- 
tion at  the  time  this  suit  was  commenced  T- 
Thls  question  settled  in  appellee's  favor,  and 
the  contract  between  appellee  and  appellants 
for  the  sale  and  purchase  of  tbe  oats  being 
established,  the  law  applicable  to  tbe  case 
was  correctly  stated,  in  tbe  questioned  In- 
struction wltli  reference  to  appellee's  right 
of  recovei?.  By  reference  to  the  complaint, 
it  will  be  seen  that  appellee  sought  to  col- 
lect 46  cents  a  bushel  for  all  of  the  oats  he 
delivered  to  tbe  appellants,  and  made  no 
reference  to  any  contract  for  any  part  of 
them  at  a  less  price.  Tbe  contract  feature 
of  the  case  was  brought  Into  It  by  the  ap- 
pellants, and,  as  all  the  evidence  shows  diat 
tbe  oats  at  the  time  of  delivery  were  wortb 
at  least  89  or  40  cents  per  bushel,  the  Instruc* 
tlon  might  be  regarded  as  favorable  to  the  ap- 
pellants, as  it  limited  appellee's  recovery  to 
the  contract  price  for  the  1,000  buriielB  ta- 
steed  of  the  market  price.  While  w«  do  aot 
commend  tbat  part  of  the  Instruction,  "And- 
in  this  case,  if  you  find  for  the  plaintiff,  yoa 
should  find  that  1,000  bushels  of  the  oats  In 
question  was  sold  at  and  for  the  agreed 
price,"  eta,  yet  under  all  the  facts  in  tbls' 
particular  case  we  feel  safe  in  saying  that 
the  appellants  were  not  harmed  by  it,  and 
that  the  record  affirmatively  shows  tbat  the 
merits  of  this  cause  were  fairly  tried  and 
determined  in  the  court  below,  and  that  tin 
verdict  of  the  Jury  was  right  upon  tbe  evi- 
dence. Ohio  Oil  Co.  V.  Detamore,  166  Ind. 
243,  73  N.  B.  906 ;  Indianapolis  Street  R.  Oo. 
V.  Schomberg,  supra;  Terre  Haute,  etc.,  R. 
Co.  V.  Salmon,  84  Ind.  App.  664,  78  N.  B. 
268;  Wampler  v.  House,  80  Ind.  App.  SIS, 
66  N.  E.  500.  *        „      .  ,   .   . 

Judgment  affirmed.  •     r^]ri^^]^ 
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BASKE3LL   t.    GARDNBB.     (No.    7,709.) 

(Appellate   Conrt  of  Indiana,  Division   No.  2. 
Dec.  30,  1910.) 

1.  COBPOBATIONS  (§  662*)  —  Rbckivbkship  — 
ACTTORS  BT  Receives— Actions  on  Stock 
Subscription. 

Since  the  receiver  of  a  corporation  rep- 
resenta  all  of  the  creditors  upon  its  insolvency 
and  his  appointment,  he  may  sue  on  unpaid 
stock  subscriptions. 

[EH.  Note.— For  other  cases,  see  Oorporations, 
Oent.  Dig.  Si  226&-22T9;    Dec.  Dig.  i  562.»] 

2.  COBPOBATIONS     (S     5^^— RJtCEIVESSHIP  — 

BioHTS  or  Receives. 

The  receiver  of  a  corporation  may  assert 
only  such  rights  as  belonged  to  the  corporation 
before  insolvency,  and  hence  as  a  rule  cannot 
compel  payment  of  a  subscription  to  stock 
whidi  could  not  have  been  enforced  by  the  cor- 
poration at  the  time  of  his  appointment. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Oent  Dig.  H  2265-2279;    Dec.  Dig.  §562.*] 

8.  OoBPORATioNB  (S  88*)— Stock— Payment- 
Payment  IN  Pkopebty. 

Subscriptions  to  the  capital  stodt  of  a 
corporation  need  not  be  paid  for  in  cash  in  ab- 
sence of  contrary  statute,  so  that  a  payment 
for  such  stock  in  property  which  was  neces- 
sary in  the  corporate  business  was  sufficient 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Gent  Dig.  Si  33&-345;   Dec  Dig.  t  88.*} 

4;  Appeal  and   E^bob  (S   1064*)— Habmi.eb8 

iNSTBUCnONS. 

Where,  in  an  action  on  a  subscription  to 
corporate  stock,  there  was  evidence  sustaining 
the  plea  of  payment,  any  error  in  an  instruc- 
tion as  to  what  constituted  a  sufficient  payment 
of  a  subscription  was  harmless  to  plaintiff. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
ISrror,  Cent  Dig.  Si  4219,  4221;  Dec.  Dig.  S 
1064.*) 

Appeal  from  Circuit  Court;  Ebiox  County; 
O.  H.  Cobb,  Judge. 

Action  by  Lamar  Haskell,  receiver,  against 
Ckorge  E!.  Gardner.  From  a  Judgment  for 
defendant,  plaintilt  appeals.    Affirmed. 

Tbe  ninth  Instruction  referred  to  In  the 
opinion  was  as  to  wbat  constituted  a  sulfi- 
dent  payment  of  a  subscription  to  corporate 
stock. 

W.  A.  CuUop,  George  W.  Shaw,  B.  P.  Gary, 
and  Frank  M.  Rogers,  for  appellant  Wil- 
lougbby  &  Hous^,  for  appellee. 

OOMSTOCK,  J.  Appellant  instituted  this 
suit  as  receiver  of  Taylor  &  Gardner,  a  cor- 
poration, to  recover  on  a  subscription  of  cap- 
ital stock  subscribed  by  appellee.  Issues 
wer6  formed  by  a  complaint,  setting  up  the 
subscription,  the  appointment  of  appellant  as 
reeblver  and  his  authority  to  sue  and  by  an 
answer  In  three  paragraphs — the  first,  a  gen- 
eral* denial,  the  second,  a  plea  of  payment, 
and,  tbird,  s  set-off  for  various  items  consist- 
ing of  services  rendered  the  company,  goods 
soild,  and  de'ivered  to  It — and  claims  paid  to 
Its  creditors  aud  reply  in  general  denial  to 
tbe  second  and  third  paragraphs  of  answer. 
A  trial  by  ]".ry  resulted  in  a  verdict  for  ap- 


Iidlee.  Over  appellaat's  motion  for  a  new 
trial  Judgment  was  rendered  that  be  take 
nothing  and  for  costs.  The  errors  relied  upon 
for  reversal  are  that  the  verdict  was  not 
sustained  by  sufficient  evidence,  and  Is  con- 
trary to  law,  and  that  tbe  court  erred  In 
giving  Instruction  No.  9  of  its  own  niotion. 

It  is  claimed  by  appellant  that  appellee 
had  no  right  of  set-ott  as  to  tbe  various  Items 
of  Indebtedness  claimed  to  l>e  owing  him  by 
the  corporation  prior  to  the  apt)ointment  of 
the  receiver;  that  the  stodE  subscription  of 
the  appellee  was  a  pert  of  the  assets  of 
the  Insolvent  corporation,  and  constituted  a 
trust  fund  In  the  hands  tyt  tbe  appellant  as 
receiver,  in  which  fund  ^ch  creditor  of  the 
corporation  was  entitled  to  receive  a  ratable 
share;  and  tbat  tbe  appellee  as  one  ot  tbe 
creditors  was  not  entitled  to  have  his  dalms 
preferred  by  set-off  as  the  court  charged  the 
Jury,  and  that  the  plea  of  payment  was  not 
supported  by  the  evidence.  "The  capital 
stodc  of  a  corporation  is  regarded,  not  alone 
as  a  fund  for  the  transaction  of  corporate 
business,  but  also  as  a  trust  fund  for  tbe 
benefit  of  creditors.  It  is  an  essential  part 
of  this  doctrine  that  money  agreed  to  be  paid 
into  the  treasury  on  account  of  shares  is  a 
part  of  the  fund.  10  Cyc.  658.  Upon  the 
Insolvency  of  a  corporation  and  the  appoint^ 
ment  of  a  receiver.  It  is  clear,  in  view  of 
the  fact  that  tbe  capital  stock  constituted 
an  asset  of  the  corporation,  and  that  the  re- 
ceiver represents  all  of  the  creditors,  that  be 
may  be  authorized  to  sue  on  account  of  un- 
paid stock  subscriptions.  Big  Creek  Stone . 
Co.  V.  Seward  (1896)  144  lod.  205  [42  N.  EL 
464,  43  N.  Ei.  S];  Oainey  v.  Oilson  (1897) 
149  Ind.  58  [48  N.  B.  633]."  For  the  purposes 
of  litigation,  tbe  receiver  takes  only  tbe 
rights  of  the  corporation,  such  as  oould  t>e 
asserted  in  its  own  name.  "Generally  speak- 
ing, a  receiver  cannot  compel  payment  of  a 
subscription  that  tbe  corporation  could  not 
have  enforced  at  the  time  of  his  appoint- 
ment" High,  Receivers  (3d  Ed.)  S  315;  Wa^ 
son.  Insolvent  Corporations,  S  235;  3  Clark 
&  Marshall,  Corporations,  S  799a;  Gainey  y. 
Gilson,  149  ind.  58,  48  N.  E,  633;  Marion 
Trust  Co.  V.  Blish,  79  N.  E.  415,  and  cases 
cited.  But  upon  any  view  which  may  be, 
taken  of  the  rights  of  the  receiver  there  can 
be  no  recovery  in  the  case  at  bar  'if  the  stock 
subscribed  for  has  been  paid  as  pleaded.  And 
upon  the  question  of  payment  only  evidence 
favorable  to  appellee  wUl  be  considered  to- 
gether with  the  reasonable  inferences  there- 
from. 

It  is  insisted  by  appellant  that  the  resolu- 
tion of  the  board  of  directors  was  simply  to 
purchase  the  property  of  Taylor  &  Gardner 
at  a  valuation  of  $7,2Ci0,  and  not  that  the 
property  be  accepted  In  payment  of  the  ag- 
gregate of  $7,200  stock  subscription  by  them. 
The  entry  in  the  minute  book  of  the  corpo- 
ration with  reference  to  this  subject,  and 
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which  was  Introduced  aa  a  jtart  of  tbe  erl- 
dence,  la  as  follows: 

"It  was  moved  by  Mr.  French  and  second- 
ed by  iSr.  BiOdgers  and  unanimously  carried, 
that  the  following  equipment  be  pnrchased 
from  the  firm  of  Taylor  &  Gardner  at  and 
for  the  price  of  $7,200,  It  appearing  to  the 
board  that  said  price  Is  a  fair  and  reasonable 
one  for  the  articles  enumerated  and  that  the 
purchase  of  them  is  necessary  in  the  conduct 
of  the  corporate  business: 

Black  CM  M '• 11,650  00 

Gray   ear K6  00 

Wagon SOOOO 

Call  Busgr nsoo 

Ambulance    880  00 

Borses  1,000  00 

Bamera,  etc.  : 1S2  00 

Hdae.    96S  00 

ramttnra  and  Fixture* .'....... 896  00 

17.200  00 

"There  being  no  further  business  the  di- 
rectors' meeting  adjourned." 

The  property  received  in  payment  was  nec- 
essary in  the  business  of  the  corporation,  and 
thns  the  stock  subscribed  for  was  paid  "In 
money.'s  worth,"  and  the  shares  were  given 
the  status. of  paid-up  stock.  George  B.  Gard- 
ner testified  that  thU  equipment  was  turned 
over  to  the  corporation  in  payment  of  the 
stock  subscription.  ,The  evidence  shows  that 
this  property  was  purchased  by  Taylor  & 
Gardner  and  used  by  them  and  sold  to  the 
corporation  after  It  was  formed;  that  with 
the  exception  of  the  call  buggy  all  was  deUv- 
ered  to'  the  corporation.  "Whatever  may 
have  been  formerly  held,  It  Is  now  established 
that  subscriptions  to  capital  stock  need  not 
In  the  absence  of  statutory  provisions  requir- 
ing It  be  paid  for  In  cash."  CJoffln  v.  Banft- 
dell,  110  Ind.  417,  11  N.  B.  20.  The  claim 
made  by  counsel  for  appellant  that  this  prop- 
erty was  incumbered  by  the  equitable  Hen 
of  the  vendor  we'  do  not  find  to  be  supported 
by  the  evidence.  There  Is  evidence  that  the 
appellee  made  paybient  In  money  and  other 
property  to  said  corporation  for  which  he  was 
entitled  to  credit  An  Itemized  statement  of 
these  amounts  need  not  be  stated. 

^niere  being  evidence  to  sustain  tiie  plea 
of  payment,  the  Instruction  complained  of, 
even  If  erroneous,  which  we  do  not  concede, 
was  harmless. 

Judgment  afiamied. 


(M  Ind.  App.  aw)  > 

BBNTIiB  «t  A  T.  UliAT  «t  A    (No.  6,947.)! 
(Appellate  Oourt  of  Indiana,  Division  No.  2. 
Dec.  80,  1910.) 

OOUBTB   (I   229*)— COUBTS    OF  APPKLtitTB    3v- 

BiSDiorxoK—GBODNDB  — Indiana  gtrPXBMK 
0>T7BT  —  TaAJf  Bf^  at  Casks  inqiK  Apfei.- 

I.ATE   COUBT. 

Where  the  Appellate  Coiirt '  Is  convinced 
that  a  decision  of  theSapreme  Oourt  is  enone- 
ODS,  tbey  nnst  onder  the  direct .  provision*  of 
the  stati^te,  transfer  the  case  to  the  Supreme 


Oourt  with  recommendations  that  It  b«  ovei<- 
mied,  instead  of  following  it  as  a  rule  of  ded* 
■ion. 

[EM.  Note.— For  other  cases,  see  OMrtB,  De& 
Dig.  {  220.»] 

Appeal  from  Superior  Court,  Vanderburgh 
County;    A.  Gilchrist,  Judge. 

Action  between  Jerome  D.  Clay  and  oth- 
ers and  WiUlam  Bentle,  Sr.,  and  others. 
From  a  judgment  for  Jerome  D.  Ulay  and 
others,  William  Bentle,  Sr.,  and  others  ap-> 
peal.  Transferred  to  Supreme  Court,  with 
recommendations. 

Wm.  Belster,  W.  0.  CaldweU,  a^d  Geo.  W. 
Shaw,  for  appellants.  John  M.  Gault,  J-  B. 
Wmiamson,  W.  H.  HUl,  H.  D.  Henkle,  and 
0.  B.  Eesslnger,  for  appellees. 

ROBT,  0.  J.  The'  questions  Involved  la 
this  appeal  have  been  discussed  at  some  ex- 
tent by.  both  the  Appellate  and  Supreme 
Courts.  Ramsey  v.  Bldis,  44  Ind.  App.  490, 87 
N.  E.  1091,  89  N.  B.  697;  Ramsey  v.  Biecka, 
174  Ind. ,  91  N.  B.  844. 

Ordinarily  the  conclusion  announced  hy 
the  Supre;ne  Court  would  be  followed  at 
this  time  without  remark,  but  the  principles 
Involved  are  so  Important  and  the  last.deci^ 
sion  so  revolutionary  that  ta  accordance 
with  a  mandatory  legislative  requirement  we 
must  transfer  the  case  at  bar  to  the  Supreme 
Court,  with  the  recommendation  that  its  de- 
dslon  in  the  case  of  Ramsey  be  overruled. 

The  absolute  separation .  olj  church  and 
state  Is  a  fij^ndamental.  principle.  ,  Religious 
liberty  Is  goaranteed  to  the  Individual..  Tbec9 
Is  no  Gonstltntlooal  provlsiop  safeguarding 
religious  denoinlnatlons  except  through  the 
persons  composing  them,  and  the  absolute 
freedom  of  the  Indivldnal  to  believe  and 
worship  as  his  conscience  dictates  is  amply 
declared.  No  coercion  of  religious  beli^  can 
lawfully  exist  It  matters  not  whether  the 
means  employed  be  torture  to  the  body,  ieg- 
rlvatlon  of  property,  or  other  force.  It  Is  un- 
lawful ;  nor  does  it  matter  by .  whom  at»> 
tempted,  the  law  will  not  tolerate  It;  a  re- 
ligious denomination  has  no  more  right  to 
coerce  Its  members,  or  any  of  them,  than  oiie 
Individual  has  to  .coerce  another. 

The  opinion  of  the  Supreme  Court  in  Ram- 
sey V.  Hicks,  supra,  proceeds  upon  the  theory 
that  the  state  discharges  its  full  dut^  by 
keeping  "hands  off."  It  would  be  exactly 
the.  same  thing,  to  hold  that  the  state  does 
its  full  duty  If  It  does  not  itself  despoil  Its 
subjects.  The  adoption  of  such  a  standard 
would  leave  i^very  Individual  at  the  mercy 
of  business  or  other,  associates.  It  Is,  how- 
ever, the  duty  of  the  state  not  only  to  abr 
stain  from  wrongdoing  Itself,  but  to  protect 
each  citizen  from  the  depredation  of  others; 
BO  long  as  the  difference  Is  one  pf  mere  be- 
lief It  Is  passive,  but  the.n^qment  that  any 
'combinatloi^  or  society,,  under  the  pretext  of 
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religion  or  religious  observance,  undertakes 
t)0  Imprison  one  of  Its  members  or  deprive 
bim  of  bis  property  or  of  bis  share  In  or 
osei  of  the  common  property,  then  tbe  state 
becomes  actively  interested. 
,  Tbe  opinion  In  the  case  under  examination 
contains  the  statement  that  "no  personal  or 
pecuniary  rights  are  involved  in  this  contro- 
versy." It  would  be  difficult  for  tbe  mem- 
bers of  tbe  Cumberland  Churcb  to  believe 
It.  In  tbe  same  connection  it  Is  said  that 
tbe  action  tak^  by  the  general  assembly 
"was  purely  ecclesiastical,  and  Its  effect  up- 
on the  church  property  was  resultant  and 
consequential.** 

It  Is  conceded  that  the  effect  was  result- 
ant It  was  Indeed  necessarily  resultant  and 
could  not  fail  to  transfer  the  property  of 
the  Cumberland  Church  to  the  Presbyterian 
<niar<:!h,  U.  S.  A.,  and  when  the  ownership 
to  real  estate  Is  In  question  and  such  action 
"vritb  lt»  resultant  consequence  is  relied  upon 
AS  a  link  In  a  chain  of  title,  ft  becomes  a 
matter  for  the  <lvll  courts  exactly  as  was 
the  case  In  Smith  ▼.  Pedigo,  14S  Ind.  861, 
88  K  B.  TTT,  44  N.  E.  863,  19  L.  B.  A.  433, 
82  L.  R.  A.  888,  and  In  White  Uclc,  etc.,  t. 
'White  Lick,  etc.,  88  Ind.  186,  and  la  all  oth- 
er cases  where  property  rights  are  at  stake. 
"  That  tbe  question  of  doctrine  wIU  be  de- 
termined by  the  civil  courts  when  necessary 
to  the  settlenient  of  property  rights  has  been 
too  often  declared  in  this  state  to  be  now 
denied.  See  authorities  cited  in  Ramsey  t. 
'Htcks,  44  Ind.  App.  490,  612  to  619,  87  N.  E. 
1091,  89  N.  E.  597.  To  hold  otherwise  would 
Vs  to  permit  persons  to  be  deprived  of  prop- 
erty without  due  process  of  law,  And  hence 
In  violation  of  both  state  and  federal  Con- 
stitutions. 

■  It  was  necessary  to  tJie  decisldn  In  Ram- 
sey ▼.  Hicks,  supra,  to  In  terms  overrule 
Hatfield  V.  De  Long,  166  Ind.  207,  69  N.  H. 
488,  81  L,  B.  A.  761,  83  Am.  St.  Rep.  194. 
The  opinion  In  the  case  overruled  was  pre- 
pared by  a  Jridge  distinguished  not  only  for 
uis  Intellectual  attainments,  but  for  his  In- 
t^:i1ty  and  regard  for  judicial  properties. 
Three  present  members  of  the  Supreme  Court 
participated  in  that  decision. 

The  decision  last  made  Is  also  in  conflict 
with  the  following  cases.  Smith  t.  Pedigo, 
148  Ind.  881,  S3  N.  B.  777,  44  N.  B.  363,  19 
L.  R.  A.  433,  32  L:  R.  A.  838;  White  Lick, 
etc.,  ▼.  White  Lick,  etc.,  89  Ind.  136;  Gaff 
et  al.  T.  Greer  et  al.,  88  Ind.  122,  46  Am.  Rep. 
440.  These  cases  are  not  distinguishable 
Upon  the  point  In  Issue.  They  are  cases  in 
which  a  majority  In  a  church  possessing  a 
congregational  form  of  government  under- 
took to  change  doctrine  and  bold  common 
property  over  the  objection  of  a  minority, 
and  the  law  was  declared  to  be  that,  "the 
title  to  the  propiirty  of  a  divided  church  is 
In  that  part  of  the  organization  which  Is 
acting  In  harmony  with  Its  own  law;  and 
'ti»  eqcleslastlcal  law*,  usages,  customs,  prin- 


ciples, and  practices,  which  were  accepted 
and  adopted  by  the  church  before  the  divi- 
sion took  place,  constitute  tbe  standard  for 
determining  which  of  the  contesting  parties 
Is  in  the  rlgbt"  An  attempt  is  made  to 
distinguish  these  cases,  based  upon  tbe  fact 
that  tbe  Cumberland  Church  has  a  system 
of  judicature. 

The  case  of  Watson  t.  Jones,  80  U.  S. 
679,  20  L.  Ed.  666,  is  a  leading  case  upon  the 
subject  and  contains  a  classification  which 
has  been  generally  adopted.  An  item  thereof 
is  as  follows:  "The  third  Is  where  the  re- 
ligious congregation  or  ecclesiastical  body 
holding  tbe  property  is  but  a  sabordlnate 
member  of  some  general  church  organiza- 
tion. In  which  there  are  superior  eodeslaa- 
tlcal  tribunals  with  a  general  and  ultimate 
power  of  control,  more  or  less  complete,  In 
some  supreme  Judicatory  over  the  whole 
membership  of  that  general  organization." 
While  this  case  Is  not  dted  In  the  opinion 
under  consideration,  those  cases  which  are 
dted  follow  and  depend  upon  it.  Justice 
Miller  said  In  the  course  of  his  opinion,  that 
"the. case  before  us  Is  one  of  this  class, 
growing  out  of  a  schism  which  has  divided 
the  congregation  and  its  officers,  and  ttie 
presbytery  and  synod  and  which  appeals  to 
the  courts  to  determine  the  right  to  the  use 
of  the  property  so  acquired." 

It  thus  appears  that  Watson  ▼.  Jones  does 
not  authorize  a  majority  to  change  doctrine 
and  appropriate  commoii  property  over  the 
objection  of  a  minority.  It  held  that  a  ' 
schism  which  divided  a  congregation  and  had 
been  appealed  to  a  church  court  and  judi- 
cially determined  there  would  not  be  rein- 
vestigated by  the  civil  courts,  but  that  (bey 
would  adopt  the  decision  of  the  church  court 
as  final.  Doctrine  can  only  be  changed  and 
common  property  held  by  conforming  to  the 
strict  law  of  the  church,  whatever  Its  form 
of  government. 

The  question  involved  In  the  Ramsey  Case 
and  Id  the  case  at  bar  is,  whether  the  action 
of  the  majority  of  the  Cumberland  Church 
was  in  accordance  with  the  law  of  that 
church.  It  Is  claimed  by  the  Presbyterian 
Church,  U.  S.  A.,  that  such  action  was  legal, 
and  that  It  thereby  acquired  the  property  In 
controversy.  It  says  that  the  union  was  le- 
gal, because  the  church  court  held  it  was 
legal,  and  that  such  dedslon  Is  final.  It  de- 
nies the  power  of  the  state  courts  to  go  be- 
hind the  action  of  the  maJorMgr  of  tbe  gen- 
eral assembly  of  tbe  Cumberland  Cinirdi, 
and, tbe  holding  of  the  Supreme  Coort  at 
this  time  sustains  its  positioo. 

It  has  been  heretofore  pointed  out  by  this 
oourt  that  no  appeal  was  ever  taken  to  the 
general  assembly,  for  tbe  reason  that  the 
schism,  arose  in  that  body,  and  that  the  doc- 
trine of  Watson  V.  Jones,  Bui»a,  and  coses 
following  it,  does  not  apply,  there  having 
never  been  either  a  judicial  hearing  or  a 
judgment.    U  this  Is  ^ue,  tbe .  appellants' 


Digitized  by  VjVJVJV  IC 


tmL) 


BBNTLE  ▼.  ULAT. 


161 


title  talla,  as  woilld  that  of  a  majarttyof  a 
coDeiegt(tloBal  chnrcli  atteii!«)tliig  to  change 
the  doctrine  and  transfer  iHroperty'by  force 
oi  nmnbera.  Had  a  controveray  arisen  In  tb^ 
duaberlaad  Ghnrcb  of  Monroe  City,  and  bad 
it  been  duly  submitted  to  the  general  as- 
sembly, acting  la  Its  judidal  capacity,  and 
been  by  It  determined,  then  the  doctrine  of 
Watson  y.  Jones,  supra,  would  apply  and 
the  cases  following  It  wonld  be  In  point;  but 
even  then  the  Judgment  rendered  would  be 
before  the  state  court,  as  any  other  Judg- 
ment presented  In  evidence  would  be,  and, 
of  conne,  subject  to  the  same  tests.  If  the 
action  of  tlte.  general  assembly  is  to  have 
the  effect  of  a  Judgment,  it  necessarily  fol- 
lowa  that  It  Is  to  foe  lecelred  and  scruttnised 
as  the  Judgment  of  any  other  court     .  ^ 

In  Hatfield  v.  De  Long,  supra,  It  was  held 
that'  B  member  of  a  church  who  had  been 
tried  bf  a  church  court  might,  attack  its  Jnde- 
ment  for  fraud  in  selecting  Its  members.  This 
was  bat  an  application  of  the  rule  that  fraud 
Tltlatee  Judgments.  "Cknirts  of  equity  have 
inherent  power  to  annul  Judgments  and  de- 
crees obtained  by  any  nwans  amouBting  to 
frai^  If  it  is  made  to  appear  that  the  soc- 
eeastvl  liarty  to  the  suit  did  something,  or 
caused  it  to  be  done,  which  prevented  a  real 
contest  iir  the  trlftl  or  hearing  of  the  case  for 
a  new  hearing  upon  Its  merits."  Pepin  v. 
Lantmian,  28  Ind.  App.  7S,  62  >r.  E.  60 ;  Gor- 
man v.  Johnston,  91  N.  SL  971;  Nealis,  Adm'r 
T.  Dicks,  72  Ind.  S74. 

The  following  excerpt  from  Broom's  Iiegal 
Maxims  Is  pertinent:  "But  although  the 
Judgment  of  a  court  of  competent  jurisdiction 
upon  the  same  matter  will,  in  general,  be  con- 
clnsiTe  between  the  same  pertleB,  such  a  judg- 
ment may  nevertbeleSB  be  set  aside  on  the 
ground  of  mistake,  or  may  be  Impeached  on 
the  ground  of  fraud,  for  fraud,  In  the  lan- 
guage of  De  Qrey,  'Is  an  extrinsic  collateral 
act,  which  vitiates  the  most  solemn  proceed- 
ings of  courts  of  Justice.'  Lord  Goke  says, 
'It  avoids  aU  Judicial  acts,  ecdeeiastical  or 
temporal.'  And  In  a  modern  case  before  the 
Honse  of  Lords,  it  was  observed,  that  the  va- 
lidity of  a  decree  of  a  court  of  competent  Ju- 
risdiction upon  parties  legally  before  it  may 
be  questioned,  on  the  ground  that  'It  was  pro- 
nounced through  fraud,  contrivance,  or  covin 
of  any  description,  or  not  In  a  real  suit,  or, 
if  pronounced  In  a  real  and  substantial  suit, 
between  parties  who  were  really  not  In  con- 
test with  each  other.' "  Star  pages  341  and 
842. 

Ramsey  v.  Hicks,  174  Ind.  — ,  91  N.  B.  344, 
creates  an  exception  to  thla  rule.  Under  It 
fraud  practiced  by  a  church  court  has  such 
virtue  that  It  not' only  becomes  the  law  of  the 
church,  but  the  law  of  the  state  as  well,  leav- 
ing to  the  state  courts  no  option  except  to 
secure  the  fruits  of  his  fraud  to  the  wrong- 
doer. It  is  respectfully  submitted  that  Hat- 
field V.  De  Long,  supra,  should  be  rehabili- 
tated and  <3>e  later  case  in  conflict  with  It  be 
in  tom  oTcgrrnled. 


If  the  proceedings  by  which  It  is  claimed 
that  the  property  of  the  Cimiberland  Church 
was  transferred  to  the  Presbyterian  Church 
were  In  accordance  with  the  law  of  the  for- 
mer church,  then  they  were  effective.  If  they 
were  legal,  it  Is  because  the  dedalon  of  the 
general  assembly  had  made  them  so  and  the 
state  court  must,  In  determining  whether  the 
law  of  the  church  was  compiled  with,  deter- 
mine whether  the  assembly  had  Jurisdiction 
and  whether  a  valid  judgment  was  rendered 
by  it  This  Is  the  point  in  ls8u&  Bamsey  v. 
Hicks  holds  that  the  taking  of  action  by  a 
majority  of  the  general  assembly  foredoses 
inquiry.  This  Is  exactly  as  though  the  action 
of  a  majority  in  a  congregational  church  was 
made  finaL  The  dispute  in  the  general  as- 
sembly of  the  Cumberland  Church  was  never 
investigated  by  any  court,  ecclesiastical  or 
otherwise,  and  the  majority  of  the  general  as- 
sembly were  disqualified  from  Judicially  de- 
termining the  jnerit  of  the  controversy.  A 
faction  of  the  Cumberland  assembly  desired 
to  unite  with  the  Presbyterian  Church,  U.  S. 
A.  That  faction  proceeded  to  institute  a  pro- 
ceeding to  bring  about  that  end.  Such  pro- 
ceeding had  its  inception  in  said  general  as- 
sembly, and  not  in  the  Monroe  City  oongrega- 
tloQ.  If  this  body  had  power  to  both  insti- 
tute and  decide,  to  be  advocate  and  judge, 
then  the  ancient  maxim  must  be  obsolete. 
The  maxim  is,  "Nemo  debet  esse  Jndes  in  pro- 
pria causa" — ^no  one  man  may  be  a  judge  in 
his  own  case.  Board,  etc.,  v.  Heaston,  144 
Ind.  583,  S91,  41  N.  BL  457.  468,  43  N.  E.  661, 
66  Am.  St  Biep.  192. 

"A  leading  ease  in  Illustration  of  this  max- 
im Is  Dimes  V.  The  Proprietors  of  the  Grand 
Junction  Canal  where  the  facts  were  as  un- 
der :  The  canal  company  filed  a  bill  in  equity 
against  a  landowner  in  a  matter  touching 
their  Interest  as  copyholders  in  certain  land. 
The  suit  was  heard  before  the  Vice  Chancel- 
lor, who  granted  the  relief  sought  by  the  com- 
pany, and  the  Lord  Chancellor,  who  was  a 
shareholder  in  the  comp.any,  this  fact  being 
unknown  to  the  defendant  in  the  suit  affirm- 
ed the  order  of  the  Vice  Chancellor.  It  was 
held  on  appeal  to  the  House  that  the  decree 
of  the  Lord  Chancellor  was  under  the  circum- 
stances votd9.ble  and  ought  to  be  reversed, 
liord  Campbell,  C.  J.,  observing:  'It  is  of 
the  last  Importance  that  the  maxim  that  "no 
man  1b  to  be  judge  In  bis  own  case"  should 
be  held  sacred.  And  that  is  not  to  be  con- 
fined to  a  cause  in  which  he  is  a  party,  but 
appUes  to  a  cause  in  which  he  has  an  Inter- 
est. •  *  •  •  We  have  again  and  again  set 
aside  proceedings  in  Inferior  tribunals  be- 
cause an  individual  who  had  an  interest  in  a 
cause  took  a  part  In  the  decision.  And  it  will 
have  a  most  salutary  effect  on  these  tribunals 
wh«i  It  is  known  that  this  high  court  of  last 
resort  In  a  case  In  which  the  Lmrd  Chancel- 
lor of  England  had  an  Interest  considered 
that  his  decree  was  on  that  account  a  decree 
not  according  to  law,  and  should  be  set  aside. 
This  wlU  be  a  lesson  to  all  inferior  tribunals  ^ 
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to  take  care,  not  only  that  In  their  decrees 
they  are  not  Influenced  by  their  personal  In- 
terest, but  to  avoid  the  appearance  of  labor- 
ing under  such  an  influence."  Broom's  Legal 
Maxims,  star  page  118. 

The  members  of  neither  faction  were  qtial- 
ifled  to  adjudicate  the  controversy  in  which 
they  were  actors. 

As  a  matter  of  fact  nothing  in  the  nature 
of  a  trial  or  adjudication  was  had.  It  has 
never  been  asserted  that  the  doctrine  of  the 
Presbyterian  Church,  V.  S.  A.,  has  been  chang- 
ed to  conform  to  tb&t  of  the  Cumberland 
Qiurch,  but  the  majority  declared  that  it 
was  near  enough,  and  thereupon  the  meeting 
"broke  up  In  a  row."  There  was  no  vestige 
of  Judicial  deliberation  and  the  first  oppor- 
tunity offered  for  such  a  hearing  is  in  the 
state  court  Bnt  suppose  that  the  general  as- 
sembly was  acting  as  a  court.  The  eflfect  of 
the  proposed  union  would  be  to  vest  a  large 
amount  of  property  in  the  Presbyterian 
Ohnrdi,  U.  6.  A.  Its  holdings  wonld  be  there- 
by greatly  increased  and  its  resources  enlarg- 
ed. Would  a  member  of  that  church  be  com- 
petent to  sit  as  a  Juror  in  a  trial  involving 
the  legality  of  the  onion?  No  Judge  would 
refuse  to  sustain  a  challenge  for  cause  based 
upon  such  fact,  and  a  motion  for  a  new  trial 
based  upon  such  dlsqnalifltiation,  undisclosed, 
would  never  be  denied.  It  cannot  be  that  the 
standard  by  which  the  competency  of  a  Juror 
is  measured  is  too  high  for  use  when  the  im- 
partiality of  a  Judge  is  to  be  settled.  The 
disqualification  does  not  d^se  with  members 
of  the  Presbyterian  Church,  V.  S.  A.  No  one 
will  pretend  that  they  possess  the  requisite 
Impartiality.  It  extends  to  the  majority 
members  of  the  Cumberland  general  assem- 
bly. Their  interests  and  those  of  the  Pres- 
byterian Church  are  Identical.'  The  merger, 
80  far  as  religious  attitude  is  concerned,  is 
as  to  them  complete.  All  that  remains  is  a 
question  of  property,  and  as  to  that  they  are 
not  and  never  have  been  impartial.  The  dls- 
quallflcatlon  that  prevents  them  from  sitting 
as  Judges  or  Jurors  in  their  own  cases,  when 
disregarded,  amounts  to  fraud  in  the  selec- 
tion of  the  court  such  as  was  held  in  the  Hat- 
field Case  to  Invalidate  the  Judgment.  Ram- 
sey V.  Hicks,  174  Ind. ^,91  N.  H.  344,  as  it 

stands  Is  authority  for  the  propositions  that 
members  of  a  church-  court  may  institute  a 
proceeding  and  decide' tt  in  Uieir  own  favor, 
and  that  fraud  does  not  invalidate  Judgments. 
Under  its  doctrine-  it  would  be  lawful  and 
proper  for  a  trustee  and  taiember  of  the  Pres- 
byterian Church,  U.  S.  A'.-,  who  happened  to 
be  a  Judge  of  the  Circuit,  Appellate,  or  Su- 
preme Courts  to  sit  in,  hear,  and  decide  a 
proceeding  by  which  the  organization  whose 
financial  and  other  Interests  were  In  Ms  keep- 
ing would  be  reinforced  and  enriched.  Such 
a  Judgment  is  not  "according  to  law." 

But  it  is  said  in  the  opinion  that  "no  man 
can  hope  to  receive  pecuniary  profit  from  his 
religions  membership."  He  would  ha-ve  read 
■history  to  no  avail  who,  because  of  tJiis  some- 


what doubtful  fact,  should  imagine  that  re- 
ligious prejudice  is  not  sufficiently  powerful 
to  sway  its  possessor.  The  errors  pointed  out 
are  elemental  and  can  only  be  cured  by  over- 
ruling the  case.  Minor  inaccuracies  have 
therefore  been  ignored. 

There  is,  however,  one  proposition  enunci- 
ated by  the  opinion  which  is  too  serious  to 
be  so  passed.  It  is  as  follows :  "It  is  not  ac- 
curate or  correct  to  say  that  an  association 
for  religions  worship  la  like  an  ordinary  fra- 
ternal or  beneficial  society  or  social  club,  and 
its  membership  and  aflPairs  to  be  determined 
by  the  same  legal  principles,  since  the  one  Is 
founded  upon  a  distinctive  conceptioa  of  the 
relation  and  duty  of  man  to  his  Maker  and 
the  other  is  concerned  only  -with  the  relation 
of  mkn  to  his  fellows."  Ramsey  v.  Hlcksi 
174  Ind. >  91  N.  E.  344. 

The  true  rule  was  stated  by  Justice  Miller 
bi  Watson  v.  Jones,  supra:  "Religious  or^ 
ganizatlons  come  before  us  th  -the  same  atti- 
tude as  other  voluntary  associations  for  be- 
nevolent or  charitable  purposes,  and  their 
rights  of  property,  or  of  contract,  are  equal- 
ly under  the  protection  of  the  law  and  the 
actions  of  their  members  subject  to  its  re- 
straints. Conscious  as  we  may  be  of  the  ex- 
cited feeling  engendered  by  this  controversy 
and  'Of  the  extent  to  which  it  bad  agitated 
the  intelligent  and  pious  body  of  Christians 
in  whose  bosom  It  originated,  we  enter  upon 
Its  consideration  with  the  satisfaction  of 
knowing  that  the  principles  oa  which  we  are 
to  decide  so-  much  bf  it  as  is  proper  for-  our 
debision  are  those  applicable  alike  to  all  of 
its  class,  and  that  our  duty  Is  the  simple  one 
of  applying  those  principles  to  the  facts  be- 
fore us."  Page  714  of  80  U.  S.  (20  L.  Ed.  866). 
The  above  quotation  is  taken '  from  a  case 
involving  a  church  controversy. 

In  the  Supreme  Lodge,  etc.,  v.  Knight,  117 
Ind.  489,  407,  20  N.  E.  479,  483  (3  L.  R.  A. 
400),  a  fraternal  society  ease,  Judge  Enilott 
said:  "The  principle  which  rules  liere  is 
strictly  analogous  to  those  which  prevail  iii 
controversy  between  the  officers  and  membera 
of  religious  organizations." 

It  would  seem  that  the  rule  is  settled  by 
these  authorities.  If  there  is  a  reason  for 
disregarding  them,  it  is  to  be  found  in  the 
language  above  quoted  from  the  'Supreme 
Court  opinion  in  Ramsey  v.  Hicks.  The  fact 
that  fraternal  societies  are  concerned  "with 
the  relation  of  man  to  his  fellows"  is  surely 
not  good  ground  for  departure  or  distinction. 
The  church  that  is  not  so  concerned  ia  not 
Christian. 

The  statement  that  fraternal  societies  are 
"conceriled  only"  vrith  ^ch  relation  purports 
to  be  a  statement  of  facts.  It  is  not  dedud- 
ble  from  anything  contained  in  the  record  but 
ii  an  unwarranted  assumption.  T6er6  'are 
many  associations.  The  members  of  each  one 
may  know  what  the  scope  of  the  common  ef- 
fort is,  but  how  can  any  one  man  set  lilsita 
upon  them  all?  As  a  matter  of 'eommoo  re- 
port, it  might  truthfully  be  said  that  s*me, 
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at  least,  of  these  societies  have  a  conception 
o{  the  duty  of  man  to  Ood  which  is  as  lofty 
and  pure  as  that  found  in  the  Westminster 
Creed.  If  there  were  such  a  dlflTerence  be- 
tween churdi  and  fraternal  society  as  assert- 
ed. It  would  still  not  be  a  basis  for  the  ap- 
Itlication  of  a  different  rule  of  law  to  them. 
The  Mormon  Ohnrcb'to  founded  upon  "a  dls- 
tinctlTe  conception  of  the  relation' and  duty 
of  man  to  his  Maker."  So  Is  the  religion  of 
Mohammed,  but  can  it  be  possible  that  (his 
fact  would  entitle  them  to  any  greater  priv- 
ileges In  the  courts  than  are  accorded  to  Odd 
Fellows^  PythliBS,  or  Masons?  This  would 
be  the  necessary  effect  of  the  new  rule,  un- 
less "the  distinctive  conception"  to  be  opera- 
tive must  be  one  that  accords  with  the  Idea 
or  belief  of  those  who  administer  the  law, 
and  when  thus  qualified  it  is  the  rule  of  the 
fourteenth'  century,  and  out  of  place  in  Indi- 


In  transferring  this  case,  with  the  recom- 
mendations above  stated,  it  may  not  be  im- 
proper to  say  that  if  some  of  the  language 
of  the  transferring  opinion  seetais  harsh.  It 
Is  because-  the  facts  considered  are  harsh 
factSj  The  transfer  is  made  with  the  utmost 
respect,  and  with  confidence  that  the  court 
to  which  the  record  goes  will  refuse  to  per- 
mit the  doctrine'  of  the  Ramsey  Case  to  Ion- 
gw  have  the  sanction  of  Its  great  name. 

Tmnsferred  to  ^the'Supreme  Court. 

COMSTOCK,  HADLEY,  WATSON,  BABB, 
and  MYERS,  JJ.,  concur. 

«9  Ind.  App.  (13} 

INDIANAPOLIS.  TELBPHONB  Ca  T. 

SPROUL.    (No.  7,119.)^ 

(Appellate   Court  »f  Indiana,  DItIbIod  No.  2. 

Dec  30,  1910.) 

1.  MaSTKB    AITD    SBBVANt'd    258*>— MASTER'S 

LIABIUT7— Actions  —  Pi*adino  —  Sum- 

oiENCT — Statute. 

In  view  of  Bums'  Ann.  St.  1908,  {  343, 
irli!<A  provides  that  a  complaint  shall  contain 
a  statement  of  the  taots  constituting  the  cause 
of  action  in  plain  and  concise  language,  etc,  so 
as  to  enable  a  person  with  common  understand- 
iog  to  know  what  is  intended,  and  section  385, 
which  reij^nires  a  pleading  to  be  liberally  con- 
strued with  a  yiew  to  substantial  justice,  a 
complaint  which  charges  that  becaase  of  the 
negligence  of  defendant  in  maintainins  a  cer- 
tain crosa-arm,  etc.,  which  broke  and  threw 
plaii^tiff  to  the  ground  and  caused  plaintiff's  in- 
juries, and  that,  by  reason  of  its  being  main- 
tained in  Its  exposed  position  for  a  great  num- 
ber of  years,  it  had  become  defective  and  rotten, 
etc.,  whereby  plaintiff  was  injured,  is  sufficient 
on  the  question  of  proximate  cause ;  the  aver^ 
ment  that  the  negligence  specified  caused  the 
injury  complained  of  being  sufflcient 

(E:d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  81&^836;    Dec  Dig.  { 

2.  BVIDBNOB.Ct  6*)— JUDIOIAI.  NOTICE— GBAVI- 
TATION. 

The  court  takes  judicial  notice  of  the  law 
ef  gravitation. 

[Ed.  Note.— For'-  other  cases,  see  XMdence, 
Cent.  Dig.  |  5;   Dec.  Dig.  {  6.*] 


S.  Masteb  akd  ■  Seevawt  (J  20S*)— Master's 
LiABiuTT— Risks  Assumed— Master's  Neo- 

UQENCE. 

Where  a  telephone  lineman  was  injured 
through  the  breaking  of  a  defective  cross-arm, 
there  was  no  assumption  of  risk  on  his  part,  as 
an  incident  of  the  businees,  for  in  this  case  the 
defective  cross-arm  was  maintained  because  of 
the  master's  negligence,  the  risk  of  which  a 
servant  does  not  assume. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent,  Dig.  {  651;   Dec  Dig.  {  208,*] 

4.  Masteb  and  Sebvant  (|  156*)— Mastxb's 
Liability  —  Tools  and  Affliances— Safe 
Place  to  Wobk. 

A  servant  is  entitled  to  remuneration  for 
injuries  occurring  through  the  negligence  of  a 
master  in  failing  to  pomt  out  latent  defects, 
etc.,  in  the  place  which  he  provided  for  the  serv- 
ant to  work,  or  in  the  tools  supplied. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  C^nt  Dig.  i  310;   Dec  Dig.  {  156.*] 

Appeal  from  Circuit  C<Nirt,  Hancock  Coun- 
ty; Robert  L.  Ma8on>  Judge. 

Actjon  by  William  E.  Sproul  against  the 
ladianapolls  Telephone  Company.  From  a 
judgment  for  plaintiff,,  defendant  appeals. 
Affirmed. 

Elmer  B.  Stevenson,  L.  O.  Walker,  and 
Felt  ft  Blnford,  for  appellant  James  L. 
Mitchell,  Elam  &  Fesler,  and  Cook  &  Cook, 
for  appellee. 

ROBY,  J.  Action  by  appellee.  Complaint 
In  one  paragraph.'  Demurrer  for  want  of 
facts  overruled.  Answer  in  general  denial. 
Trial  by  Jury.  Verdict  $2,500,  with  answer 
to  97  Interrogatories.  Motions  for  judgment 
on  such  answers  and  for  a  new  trial  were 
respectively  overruled.    Judgment  on  verdict 

The  complaint  covers  four  closely  printed 
pages  of  appellant's  brief.  Its  substance  Is 
that  appellee  was  on  January  23,  1906,  in  the 
employment  of  the  appellant  as  a  cableman ; 
that  it  was  his  duty  as  ordered  to  repair 
breaks  In  cables  of  a  telephone  system  own- 
ed and  operated  by  It  In  Indianapolis,  and  on 
said  day  he  climbed  a  pole  40  or  60  feet  high 
at  Its  order  for  the  purpose  of  repairing  a 
break  in  the  cable,  and  that  while  so  eagaged ' 
a  cross-arm  upon  which  his  supports  depend- 
ed "broke  without  warning,  and  the  plaintiff 
was  thro'wn  from  said  platform  to  the  ground,  ' 
a  distance  of  about  40  feet"  Injuries  caused 
by  8«(id  fall  are  detailed.  The  <diarge  of  neg- ' 
llgence  is  as  follows:  "The  said  cross-arm 
whose  breaking  in  manner  as  before  herein ' 
detailed  threw  the  plaintiff  to  the  ground, 
and  caused  all  plaintiff's  injuries;  that  said 
cross-arm  was  a  knotty  and  defective  piece 
of  timber,  and,  by  reason  of  its  being  main- 
tained In  Its  exposed  position  for  a  great 
number  of  years,  without  properly  being  pro- ' 
tected  or  having  been  replaced  by  new  and 
perfect  timber,  had  become  further  weakened 
and  rotted,  and  was  unfit  for  use  for  the 
purposes  for  which  It  was  used  by  the  de- 
fendants ;  that  that  portion  of  said  telephone 
system  wherein  was  located  the  pole  from 
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whicli  tbe  plaintiff  fell,  as  herein  stated,  bad 
been  maintained  for  so  many  years  since  its 
first  erection  that  many  of  the  cross-arms 
and  poles  thereon  had  become  rotted  and 
weakened  and  unfit  for  service,  and  numer- 
ons  reports  had  been  made  to  the  foreman  of 
said  defendant  companies  and  to  those  of 
each  of  them,  and  to  the  superintendent  of 
construction  of  said  companies  and  each  of 
them  tliat  the  poles  and  cross-arms  ui>on  said 
lead'  or  i>ortion  of  said  system  were  rotted 
and  dangerous,  all  of  which  was  known  to 
the  defendant  companies  and  to  each  of  them, 
bnt  was  unknown  to  the  plaintiff." 

The  first  question  presented  challenges  the 
action  of  the  court  in  overruling  the  demur- 
rer to  the  complaint  It  is  therefore  perti- 
nent to  review  the  legislative  enactments  in 
the  light  of  which  the  question  must  be  con- 
sidered. The  Ck>de  requires  that  a  complaint 
contain,  "a  statement  of  the  facts  constitut- 
ing' the  cause  of  action  in  plain  and  concise 
language,  without  repetition,  and  in  such 
manner  aa  to  enable  a  person  of  common 
understanding  to  Imow  what  is  intended." 
Section  343,  Bums'  Ann.  St.  1008.  This  is 
the  law  of  the  land.  It  furnishes  tlie  test  by 
which  the  averments  of  every  complaint  are 
to  be  judged.  No  court  has  lawful  power  to 
set  up  a  different  standard.  Elzceptional  cas- 
es may  no  doubt  be  found  in  our  reports  in 
wUch  pleadings  are  held  defective  for  farm 
of  statement  which  seem  to  be  in  conflict 
with  the  plain  and  simple  provision  above 
quoted;  bnt  they  are  not  to  be  understood 
as  having  modified  or  changed  the  statute, 
nor  as  defining  the  standard  of  intelligence 
of  an  average  man.  Cases  may  indeed  be 
found  which  are  valuable  only  as  illustrating 
the  quality  of  intelligence  possessed  by  oth- 
ers than  average  men.  There  is  another  stat- 
ute that  cannot  be  properly  overlooked.  It 
is  as  follows:  "In  the  construction  of  a 
pleading,  for  the  purpose  of  determining  its 
effects,  Its  allegations  sliall  be  liberally  con- 
strued, with  a  view  to  snbetantial  justice 
between  the  parties;  bnt  when  the  allega- 
tions of  a  pleading  are  so  indefinite  or  un- 
certain that  the  precise  nature  of  the  charge 
or  defense  is  not  apparent,  the  court  may  re- 
quire the  pleading  to  be  made  definite  and 
certain  by  amendment"  Section  385,  Bums' 
Ann.  St  1908,  The  right  of  the  defendant 
to  file  a  demurrer  ia  conferred  by  statute. 
The  disposition  to  be  made  of  it  is  also  fixed 
by  statute  whidt  Is  as  follows:  "The  Jud^ 
ment  upon  overruling  a  demurrer  shall  be 
that  the  party  shall  plead  over;  and  the  an^ 
swer  or  reply  shall  not  be  deemed  to  over- 
rule the  objection  taken  by  demurrer.  Bat 
no  objection  taken  by  demurrer  and  overrul- 
ed sltall  be  suflldent  to  reverse  the  judgment 
If  It  appear  from  the  whole  record  that  tlie 
merits  of  the  cause  hare  been  fairly  deter- 
mined. If  a  party  fall  to  plead  after  the 
demurrer  Is  overmled,  judgment  shall  be 
rendered  against  him  as  upon  a  defaplt" 
Section'  860,  Bums'  Ann.  9t  190S.    It  Is  also 


provided  that~  "the  court  may,  at  any  time 
in  its  discretion,  and  upon  such  terms  as 
may  be  deemed  proper  for  the  furtherance 
of  Justice,  direct  the  name  of  any  party  to 
be  added  or  struck  out;  a  mistake  in  name^ 
description,  or  legal  effect  or  in  any  other 
respect  to  be  corrected ;  any  material  all^a- 
tlon  to  be  inserted,  strack  out  or  modified-^ 
to  conform  the  pleadings  to  the  facts  proved, 
when  the  amendment  does  not  substantially 
change  the  claim  or  defense."  Sectl<m  405, 
Bums'  Ann.  St  190&  And  again:  "No  judg- 
ment shall  be  stayed  or  reversed  in  .whole  or 
in  part  by  the  Supreme  Court  for  any  deo 
feet  In  form,  variance,  or  imperfections  cotf 
tained  in  the  record,  pleadings,  process,  «i- 
tries,  returns,  or  other  proceedings  therein, 
which  by  law  itilght  be  amended  by  the  court 
below,  but  such  defects  sliall  be  deemed  to 
be  amended  in  the  Supreme  Court ;  nor  shall 
any  judgment  be  stayed  or  reversed  in  wliole 
or  in  part  where  it  shall  appear  to  the. court 
that  the  medta  of  the  cause  have  been  fair- 
ly tried  and  determined  in  the  court  iMlew." 
Section  700,  Burns'  Ann.  St  1908. 

It  Is  not  necessary  In  this  case  to  Invcdce 
any  of  the  liberal  and  just  provisions  above 
quoted.  Measured  by  tlie  most  hypercritical 
standard,  the  pleading  is  unexceptional.  Log- 
ically it  Is  snbject  to  criticism  because  of  Its 
prolixity,  its  particularity  of  detail,  and  the, 
setting  out  of  evidaitiary  facts  and  matters 
of  common  knowledge  which  do  not  need  to 
be  pleaded,  but  there  is  a  reasonable  excuse 
therefor.  So  far  as  the  question  of  proxi- 
mate cause  is  concerned,  the  averment  tliat 
the  negligence  specified  caused  the  injury  com- 
plained of  Is  sufficient  Baltimore,  etc.,  Co. 
V.  Peterson,  166  Ind.  364,  89  N.  B.  1044;  Chi- 
cage,  etc.,  Co.  v.  Stephenson,  88  Ind.  Ap^ 
98,  69  N.  E.  270;  Qreenwaldt  v.  Lake  Shore, 
etc  165  Ind.  219,  74  N.  B.  1081. 

'The  fact  that  the  cross-arm  liy  which  ap- 
pellee was  suspended  in  the  air  broke,  and 
that  he  fell  to  the  ground,  leaves  nothing  to 
inference.  This  court  takes  judicial  notice 
of  the  law  of  gravitation.  Other  objections 
uiged  are  equally  untenable. 

The  answers  to  tnterrogatoriee  are  too  ex- 
tended to  summarize.  They  are  in  accord  with 
the  general  verdict  and  the  motion  for  judg- 
ment upon  them  was  not  well  taken.  In  its 
support  as  well  as  in  the  argument  relative 
to  the  snfflclency  of  the  evidence  to  support 
the  verdict,  the  main  insistence  is  that  the 
appellee  assumed  the  risk  of  the  defects  com- 
plained of.  The  real  question  in  the  case 
was  as  to  contributory  negligence;  but  the 
finding  upon  that  issue  cannot  now  be  dis- 
turbed. The  cross-arm  whldi  broke  bad  been 
in  place  eight  years.  It  was  a  second-grade 
arm,  known  as  a  "cull."  It  had  become  doty 
and  broke  at  a  knot  It  was  shown  both  by 
the  answer  to  interrogatories  and  by  the  eyi- 
dence  th^t  app^lee  was  without  knowledge 
of  these  defects  and  conditions.  The  fining 
is  that  he  did  not  see  the  knot  because  of  the 
pin  in.  and  of  the  soot  and  sleet  upon  it 
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It  is  alBo  ebown  tbat  «n  emplctyfi  complained 
to  appellant's  auiterintendent  of  the  condition 
of  tbls  particular  p«rt  of  the  line  and.  "told 
him  he  should  put  new  crosB-oarms  on  that 
lead,"  to  which  the  superintendoit  replied 
"that  the  croBS-arms  would  last  a  while  long- 
er, and  we  would  have  to  let  th«m  go 
awhile."  Appellwit  knew  how  long  the  cross- 
arms  had  been  In  place.  It  knew  what  kind 
of  material  was  in  them.*.  It  was  bound  to 
know  that  the  tendency  of  wood  exposed  to 
weather  Is  to  decay.  There  was  no  aasump- 
tion  of  this  risk  as  an  incident  to  the  busi- 
ness, for  danger  caused  by  the  master's  negli- 
gence is  not  assumed.  Barley  t.  Southern 
Ind.  B.  Co.,  80  Ind.  App.  406,  66  N.  B.  72; 
Benzlng  ▼.  Steinway,  101  N.  Y.  647,  5  N.  R 
440;  Strlngham  ▼.  Stewftrt,  100  N.  Y.  616,  3 
y.  B.  675;  Pant«ar  v.  TSlly  Foster,  eta,  »9 
N.  Y.  868,  2  N.  E.  24. 

Ndther  was  the  risk  assumed  as  an  ob- 
Tlons  and  open  one..  It  is  shown  both  by  the 
answers  and  evidence  to  have  been  caused 
by  a  latent  or  hidden  defect,  of  which  appel- 
lee bad  no  notice,  and  which  was  not  discov- 
erable by  such  Inspection  as  he  was  called 
upon  to  make. 

If  an  emidoyfi,  reposing  confidence,  «b  he 
has  a  right  to,  in  the  prudence  and  cantlon  of 
ibe  employer,  relies  upon  the  adequacy  of  the 
implements  I  put  Into  his  hands  to  work  with, 
and  upon  the  safety  of  the  place  assigned 
'.um  to  work,  and  sustains  injury  in  conse- 
quence of  the  failure  and  neglect  of  the  em- 
ployer to  disclose  latent  defects  or  perils, 
which  the  latter  knew,  or  which  he  should 
Itave  known  by  the  exercise  of  reasona- 
lae  diligence,  the  employ^  Is  entitled  to  re- 
muneration for  his  loss.  Bradbury  r.  Good- 
win, 108  Ind.  286,  9  N.  B.  302;  Krueger  v. 
Louisville,  etc..  Ill  Ind.  61,  11  N.  E.  957; 
MltcheU  V.  Robinson.  80  Ind.  281,  41  Am. 
Rep.  812;  Boyce  v.  Fitzpatrlck,  80  Ind.  526; 
.\tla8  Engine  Works  v.  Randall,  100  Ind.  293 ; 
Indiana,  etc.,  v.  Parker,  100  Ind.  181 ;  Louis- 
ville, etc.,  V.  Frawley,  110  Ind.  18,  9  N.  E. 
594;  Pittsburgh,  etc.,  v.  Adams,  105  Ind.  161, 
5  JJ.  B.  187 ;  Pennsylvania  Co.  v.  Whltcomb, 
111  Ind.  212,  12  N.  E.  380;  Strlngham  v. 
Stewart,  supra ;  Pantzar  v.  Tilly  Foster  Iron 
Works,  supra;  Bean  v.  Oceanic  Steam,  etc. 
(0.  C.)  24  Fed.  124;  Postal  Tel.  Cable  v. 
Ukes,  226  111.  249,  80  N.  E.  136. 

Those  established  principles  applied  to  the 
facts  are  decisive  of  the  appeal. 

Judgment  affirmed. 


(S  Ob.  St  50) 
MERCHANTS'  NAT.  BANK  ▼.  COIiB. 
(Supreme  Court  of  Ohio.    Oct.  25,  1910!) 

(Suttabua  by  the  Court.) 

1.  BviDEHC?!  ft  461*)— Parol  EJvidkncb— Sub- 
BOrNDiNO  Circumstances. 

An  unlimited  gnarant;  in  the  absence  of 
words  showing  that  it  was  intended  to  be  con- 
tinoing  is  equivocal,  and  the  surrounding  cir- 


onmstances  may  be  proven,  not  to  contradict  or 
vary  the  terms  of  the  writing,  but  to  enable  the 
court  to  put  itself  in  the  place  of  the  parties  the 
better  to  understand  the  terms  employed  in  the 
writing  and  to  arrive  at  the  mutual  intention  of 
the  parties. 

[Eld.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  Si  2129-2133;  Dec  Dig.  {  461.*] 

(Additional  Syllahut  iy  Sditorial  Staff.) 

2.  GUABANTT  (8§  84,  88')— "UNLlMITltn  Gttab- 
AHTT"— "CONTINHlNa    GUABANTT." 

An  "unlimited  guaranty"  may  be  defined  as 
one  that  is  unlimited  both  as  to  time  and  amount, 
and  a  "continuing  guaranty"  is  one  that  is  not 
limited  in  time  or  to  a  particular  transaction, 
or  to  specific  transactions^  but  is  operative  until 
revokeo. 

[Ed.  Note. — For  other  cases,  see  Guaranty, 
Cent.  Dig.  if  36,  47;   Dec.  Dig.  |S  34,  38.* 

For  other  definitions,  see  Words  and  Plirases, 
vol.  2,  p.  1600 ;  vol.  8,  p.  7615.] 

Error  to  Circuit  Court,  Lucas  Conntsr. 

Action  by  the  Merchants'  National  Bank 
against  Ixuis  M.  Cole,  adminlstcator  of  Lacj 
A.  Cole.  Judgment  for  plaintlfl  was  reversed 
by  the  circuit  court,  and  it  brings  error.  Af- 
firmed. 

Swayne,  Hayes,  Fuller  &  Tyler  and  Brown, 
vjrCddes,  Schmettau  &  Williams,  for  plain tUC 
in  error.  Alex.  L.  Smith  and  G.  W.  Kinney, 
for  defendant  in  error. 


SUMMERS,  C.  J.  The  Merchants'  Nation- 
al Bank  of  Toledo,  Ohio,  sued  the  defendant, 
Louis  M.  Cole,  as  administrator  of  the  estate- 
of  Lucy  A.  ColOi  to  recover  upon  the  follow- 
ing guaranty:  "March  29,  189&  I  hereby 
guarantee  the  payment  of  all  notes  of  F.  B.  ' 
&  G.  H.  Cole  held  by  the  Merchants'  Nation- 
al Bank,  also  all  renewals  of  same,  or  any 
new  loans  made  to  either  F.  E.  or  G.  H.  Cole 
by  the  said  bank.  Lucy  A.  Cole."  The  an- 
swer of  the  defendant,  with  other  matter,, 
sets  up  the  following:  "That  said  guaranty 
was  given  by  her  for  and  on  account  of  loans- 
already  made,  and  thereafter  to  be  made,  by 
said  bank  to  said  F.  B.  and  Q.  H.  Cole  for 
and  on  account  of  work  being  then  done  and 
performed  by  them  In  the  city  of  Toledo, 
Ohio,  under  contracts  with  the  s^id  dty  of 
Toledo,  and  for  no  other  purpose  whatsoever ;: 
that,  at  the  time  said  paper  was  executed, 
the  said  F.  E.  and  G.  H.  Cole  were  engaged 
in  the  work  of  paving  streets  and  building 
sewers  In  the  city  of  Toledo,  under  contracts 
with  the  said  city,  and  had  been  so  engaged, 
for  a  long  time  prior  thereto,  and  were,  and 
had  been  doing  business  with  said  bank,  and 
had  borrowed  money  from  said  bank  to  be- 
used  In  the  prosecution  of  said  work,  and 
were  at  said  date  Indebted  to  said  bank  in 
the  sum  of  thirteen  thousand  two  hundred 
dollars  ($13,200),  as  evidenced  by  their  prom- 
issory notes,  for  money  so  borrowed,  and  on 
said  day  applied  to  said  bank  for  a  further 
loan,  the  proceeds  to  be  used  in  the  prosecu- 
tion of  said  work,  and  thereupon  the  said 
bank  demanded  of  them  that  their  mother. 


*For  oUier  caaei  lee  lame  topic  and  lectlon  NUMBER  la  Deo.  Dig.  A  Am.  Dig.  Ktj  No.  Serlei  ft  Rap'r  Indue* 
98N.B.— 30  • 


Digitized  by  VjVJVJV  I 


466 


Sa  NORTHOASTEBN  BBFOftTBR. 


(Ohio 


the  said  Lucy  A.  Cole,  should  guarantee  the 
payment  of  said  loans,  and  thereupon  said 
paper  was  prepared  by  one  of  the  officers  of 
said  bank  and  taken  to  said  Lucy  A.  Cole  by 
one  of  her  sons,  and  signed  by  her,  and  it  was 
not  intended  or  contemplated,  either  by  said 
bank  or  said  Lucy  A.  Cole,  that  such  guaran- 
ty should  apply  to  any  loans  made  by  said 
bank  to  said  F.  E.  and  G.  H.  Cole,  or  either 
of  them,  other  than  loans  made  for  and  on 
account  of  work  done  under  said  contracts 
with  the  said  city  of  Toledo.  The  said  bank 
had  full  knowledge  of  the  character  of  the 
work  In  which  the  said  F.  E.  and  Q.  H.  Cole 
were  engaged,  and  full  knowledge  of  the  place 
or  places  where  said  work  was  being  carried 
on,  and  of  the  purposes  for  which  said  money 
Was  borrowed  and  used.  The  indebtedness 
from  F.  E.  and  G.  H.  Cole  to  the  bank,  exist- 
ing on  March  29, 1898,  and  all  loans  made  by 
said  bank  to  said  F.  B.  and  O.  H.  Cole,  or 
either  of  them,  after  said  date,  for  or  on  ac- 
count of  said  contracts,  or  any  work  per- 
formed under  said  contracts,  have  all  long 
since  been  paid  In  full.  About  the  Ist  of 
January,  1901,  the  said  F.  E.  and  G.  H.  Cole 
had  substantially  completed  all  of  the  work 
they  had  contracted  to  do  in  Toledo  under 
contracts  with  the  said  city,  and  no  con- 
tracts were  ever  entered  Into  between  them 
and  the  said  city  of  Toledo  thereafter.  All 
loans  made  by  said  bank  to  said  F.  B.  and 
G.  H.  Cole,  or  either  of  them,  for  or  on  ac- 
count of  any  work  done  In  Toledo,  or  any 
contracts  with  the  city  of  Toledo,  have  been 
fully  paid.  In  the  summer  of  1901  the  said 
F.  B.  and  G.  H.  Cole  entered  Into  a  con- 
tract for  the  construction  of  a  tunnel,  or 
a  section  thereof,  In  Philadelphia,  Fa.,  and 
in  September,  1002,  they  entered  into  a  con- 
tract for  tunnel  work  In  Dossett,  Tenn.  De- 
fendant further  says  that  the  bank  loaned 
the  said  F.  E.  and  G.  H.  Cole  certain  sums  of 
money  for  and  on  account  of  said  last  two 
above-mentioned  contracts,  all  of  which  loans 
were  evidenced  by  promissory  notes,  and  that 
whatever  notes  said  bank  now  holds  against 
the  said  F.  E.  and  O.  H.  Cole  were  given  for 
moneys  borrowed  by  them  on  account  of  the 
said  Philadelphia  and  Dossett  contracts.  The 
said  bank  had  full  knowledge  of  these  con- 
tracts and  the  nature  of  the  work  being  done 
under  them,  and  made  the  loans  last  above 
referred  to,  with  express  reference  to  said 
•contracts,  and  with  full  knowledge  that  the 
money  was  being  borrowed  for  the  purpose  of 
being  used  in  the  prosecution  of  the  work  un- 
<ler  said  contracts,  and  without  consultation 
with  or  notice  to  said  Lucy  A.  Cole.  All  the 
said  notes  now  held  by  said  bank  are  dated 
February  15,  1904,  and  are  all  renewal  notes, 
none  of  tbem  having  been  given  for  loans 
made  at  the  time  they  were  executed,  but  all 
siven  in  lieu  of  prior  notes.  The  last  loan 
made  by  said  bank  to  said  F.  E.  and  G.  H. 
Cole  or  either  of  them  was  made  prior  to 
.July,  1903.  The  notes  given  for  the  loans 
now  represented  by  these  notes  were  from 
time  to  time  renewed,  and  the  times, of  pay- 


ment of  the  said  loans  extended  by  said  bank 
without  notice  to  the  said  Lacy  A.  Cole,  and 
without  knowledge  on  lier  part.  No  demand 
was  ever  made  on  said  Lucy  A.  Cole  for  pay- 
ment of  any  part  of  the  indebtedness  of  the 
said  F.  B.  and  G.  H.  Cole  to  said  bank.  Dor 
was  any  notice  ever  given  her  as  to  the 
amount  or  condition  of  said  indebtedness,  nor 
did  she  ever  have  any  knowledge  of  any  ex- 
tension of  the  time  or  times  of  payment  of 
any  part  of  said  indebtedness,  nor  did  She 
ever  have  any  knowledge  that  the  said  F.  E. 
and  G.  H.  Oole  had  borrowed  any  money 
from  said  bank  for  or  on  account  of  said 
Philadelphia  or  Dossett  contracts,  or  either  of 
them,  prior,  at  least,  to  Octobw,  1903,  and 
she  had  no  knowledge  of  the  execution  of  the 
renewal'  notes  now  HMd  by  said  bank,  and 
hereinbefore  referred  'to."  Upon  motion  that 
part  of  the  answer  was  stricken  out,  and  aft- 
er trial  a  Judgment  was  entered  for  the  bank. 
The  circuit  court  reversed  the  Judgment  for 
error  in  sustaining  the- motion. 

Counsel  for  the  bank  contend  that  this 
guaranty  Is  an  unlimited  and  continuing 
guaranty,  that  it  Is  in  no  respect  equlvocsl 
or  ambiguous,  and  that  to  permit  proof  of 
the  circumstances  set  up  by  the  answer 
would  be  to  permit  the  wrlttoi  contract  to 
be  modified  by  parol  evidence.  An  unllmtted 
guaranty  may  be  defined  as  one  that  Is  un- 
limited both  as  to  time  and  amount,  and  a 
continuing  guaranty  Is  one  that  Is  not  lim- 
ited In  time  or  to  a  particular  transaction 
or  to  specific  transactions,  but  is  operative 
until  revoked.  This  guaranty  Is  not  limited 
by  Its  terms,  nor  is  it  by  Its  terms  continu- 
ing. The  courts  are  not  In  accord  as  to  the 
rule  to  be  applied  in  the  interpretation  of 
guaranties.  In  some  cases  it  is  held  that  a 
guaranty  Is  to  be  stricOy  construed  in  favor 
of  the  guarantor;  In  oUters  that  it  is  to  be 
liberally  construed  in  favor  of  the  creditor. 
Hartwell  &  Richards  Co.  v.  Moss,  22  R.  I. 
S83,  48  Atl.  941.  In  this  state  it  Is  settied 
that  "a  guarantor,  like  a  surety,  is  bound 
only  by  the  express  terms  of  his  contract. 
The  language  used  is  to  be  understood  in 
its  plain  and  ordinary  sense,  as  read  in  the 
light  of  the  surrounding  circumstances,  the 
situation  of  the  parties,  and  the  object  of  the 
guaranty,  and  that  construction  given  which 
moat  nearly  conforms  to  the  intention  of  the 
parties.  If  the  language  Is  equally  capable 
of  each  construction,  the  one  will  be  adopt- 
ed which  construes  it  to  be  limited,  and  not 
the  one  which  construes  it  to  be  continuing." 
Morgan  v.  Boyer,  39  Ohio  St.  324,  48  Am. 
Rep.  464;  Hall  T.  Hall,  32  Ohio  St  184; 
Cambria  Iron  Co.  v.  Keynes  et  al.,  56  Ohio 
St  501,  47  N.  If.  648. 

But  counsel  contend  that  the  rule  adopted 
In  these  cases  Is  applicable  only  -when  the 
instrument  is  equivocal  or  ambiguous,  and 
that  here  the  fair  and  natural  meaning  of 
the  words  dearly  Imports  that  the  guaranty 
was  Intended  to  be  continuing.  "We  do  not. 
understand  that  these  cases  except  such  in- 
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striunentB  from  fhe  general  rule  that  parol 
evidence  1e  Inadmissible-  to  limit  or  to  en- 
large tlie  terms  of  a  written  infitrnment,  but 
that  they  hold  that  an  unlimttfed  guaranty  la 
equivocal  or  ambiguous  in  respect  to  being 
contliiuisg,  In  the  absence  of  words  that 
clearly  Import  such  an  intention. 

In  such  cases  the  instrument  is  to  be  con- 
strued In  the  light  of  the  surrounding  cir- 
cumstances, but  this  does  not  mean,  as  some 
caBes  wonld  aeem  to  indicate,  that  the  writ- 
ten instrument  is  to  be  supplanted  by  a  new 
contract  evolved  by  the  court  from  the  parol 
evidence.  Attention  should  be  given  to  wliat 
Is  meant  by  surrounding  circumstances,  and 
It  should  be  remembered  that  they  may  not 
be  used  to  contradict  or  vary  the  terms  of 
the  Instrument  In  Cambria  Iron  CO.  v. 
Keynes  et  at,  56  Ohio  St.  501,  47  N.  E.  548, 
It  Is  held:  "In  construing  a  contract  of  guar- 
anty, the  object  should  be  to  ascertain  the 
intention  of  the  parties;  and,  as  In  constru- 
ing aU  contracts,  the  words  employed  by  the 
parties  should  be  construed  in  the  light  af- 
forded by  the  circumstances  surrounding 
them  at  the  time  It  was  made."  Monnett  v. 
Uonnett,  Adm'r,  46  Ohio  St  30, 17  N,  E.  659, 
holds  that  oral  testimony  is  not  admissible  to 
contradict  or  vary  the  terms  of  written 
agr^ments;  but  Is  admissible  to  prove  the 
drcumstances  under  which  they  were  made, 
to  enable  the  courts  to  put  themselves  in  the 
place  of  the  parties,  with  all  the  information 
poBsessed  by  thun,  the  better  to  understand 
the  terms  employed  In  the  contract,  and  to 
arrive  at  the  Intention  of  the  parties. 

In  Morrell  v.  Cowan,  7  Ch.  Dlv.  (L.  R.)  151, 
where  the  court  construed -a  guaranty  read- 
ing as  follows:,  "In  consideration  ol^  yon  hav- 
ing at  my  request  agreed  to  supply  'and  fur- 
nish goods  to  C.  [her  husband];  I  do  here- 
by guarantee  to  you  the  sum  of  £500.  This 
guaranty  Is  to  continue  In  force  tor  the 
period  of  six  years  and  ho  longer" — ^It  was 
held  that  the  guaranty  was  limited  to  goods 
actually  supplied  to  the  husband  after  it  was 
given.  Theslger,  L.  J.,  In  his  opinion  -  says: 
"I  agree  that  in  determining  the  construction 
of  this  Instrument '  the  court  is  entitled  to 
look  at  the  surrounding  circumstances ;  that 
is  to  say.  It  is  entitled  to  consider,  first  who 
the  parties  were;  secondly.  In  what  position 
they  were;  and.  thirdly,  what  the  subject- 
matter  of  the  agreement  was.  Now  we  find 
that  MorreU  was  a  leather  factor,  and  that 
Cowan  was  a  shoe  manufacturer,  and  was 
indebted  to  him  for  certain  goods  supplied 
to  him  In  the  way  of  trade.  Cowan  was  anx- 
ious to  get  a  further  -supply,  which  Morrell 
was  wining  to  furnish  If  he  had  a  guar- 
anty from  Mrs.  Cowan,  who  had  separate 
estate.'  To  these  drcnrastances  we  may  look, 
but  we  cannot  go  further.  It  is  not  open  to 
the  patties  to  show  that  there  was  a  parol 
bargain  that  Mrs.  Cowan  should  guarantee 


her  hnsband's  pari:  debts,  or  that  the  guar- 
anty should  be  confined  to  future  debts,  that 
question  must  rest  upon  the  written  Instru- 
ment alone." 

It  follows  that  the  court  of  common  pleas 
erred  In  not  permitting  a  statement  of  any 
of  the  surrounding  drcumstances,  and  that 
the  drcuit  court  was  not  in  error  in  revers- 
ing the  Judgment  on  that  ground. 

Judgment  affirmed. 

CREW,  SPEAB,  DAVIS,  and  PBICQ,  JJ., 
concur. 


(88  Ob.  St.  <i) 
STATE  V.  CLEVELAND. 
(Supreme  Court  of  Ohio.     Oct.   25,  1910.) 

(Syllabu*  hy  the  Court.) 

Stbeet  RAUjaoAos  (§  122*)  —  Offgnsbs— 
Statotes  —  Construction  —  Mattebs  Em- 
BBACED  BT  Inference. 

A  statute  may  Include  by  inference  a  case 
not  originally  contemplated  when  it  deals  with 
a  genus  within  which  a  new  species  is  brought. 
Thus  a  statute  makintr  It  unlawful  to  willfully 
throw  a  stone  at  a  raflroad  car  includes  an  in- 
terurban  or  traction  railway  car,  although  such 
cars  were  not  known  or  in  use  at  the  time  the 
statute  was  enacted. 

[Ed.  Note.— For  other  cases,  see  Street  Rail-, 
roads,  Dec.  Dig.  1 122.*] 

Exceptions  from  Court  of  Common  Pleas, 
Champaign  County. 

One  Cleveland  was  indicted  for  throwing 
a  stone  at  a  railroad  car.  There  was  a  di- 
rected verdict  of  not  guilty,  and  the  State 
files  exceptions.    Exceptions  sustained. 

George  Waite,  Pros.  Atty^  for  the  State. 
E.  E.  Cheney  and  Frank  A.  Zlmmer,  for  de- 
fendant 

PER  CURIAM.  The  Ohio  Electric  RaU- 
way  Company  6perates  Interurban  or-  trac- 
tion railways.  In  April  of  the  present  year 
the  defendant  was  a  passenger  In  a  car  that 
left  Urbana  for  Springfield.  He  asked  to  be 
let  off  the  car  at  one  of  the  streets  In  the 
dty  of  Urbana.  He  had  a  controversy  with 
the  conductor  in  charge  of  the  car,  and  the 
conductor  ejected  him  at  a  point  outside  of 
that  dty.  This  angered  the  defendant  and  he 
picked  up  a  stone  about  the  size  of  a  man's 
fist  and  hurled  it  at  the  car  in  the  direction 
of  the  conductor.  The  stone  struck  on  the  in- 
side of  the  rear  vestibule  and  just  missed 
striking  several  passengers  and  struck  a 
window,  breaking  it 

The  defendant  was  Indicted  under  section 
12,497,  (Jen.  Code,  which  reads  as  follows: 
"See.  12,497.  Whoever  willfully  throws  a 
stone  or  other  hard  substance  or  shoots  a 
missile  at  a  railroad  car,  train,  locomotive, 
cable  railway  car  or  street  railway  car,  or 
at  a  steam  vessel  or  water  craft  used  for 
carrying  passengers  or  freight  or  both,  on  any 
of  the  waters  within  or  bordering  on  this 
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state,  shall  be  fined  not  Icm  than  tttty  dol- 
lars nor  more  ttaan  five  bnndred  dollars  and 
Imprisoned  In  tbe  penitentiary  not  more  than 
•three  years  or  In  the  county  jail  not  more 
than  six  months." 

The  first  count  In  the  indictment  charged 
the  defendant  with  throwing  a  stone  at  a 
railroad  car,  and  the  second  count  charged 
him  with  throwing  a  stone  at  a  street  rail- 
way car. 

The  court,  on  motion,  excluded  the  evi- 
dence from  the  Jury  and  Instructed  tbe  Jury 
to  bring  In  a  verdict  of  not  guilty,  and  tbe 
prosecutor  files  exceptions  in  this  court 

It  Is  said  ti!hat  the  court  directed  the  ver 
diet  on  the  ground  that  an  interurban  car 
does  not  come  within  the  terms  of  the  statute. 

The  first  act  was  passed  in  1879  (Act  Janu- 
ary 30,  1879;  76  Ohio  Laws,  p.  11),  and  pro- 
vided: "That  whoever  willfully  throws  any 
stone  or  other  hard  substance,  or  shoots  any 
missile  at  any  railroad  car,  train  or  locomo- 
tive, shall  be  fined,"  etc 

The  law  was  amended  in  1884  (Act  April  10, 
1884;  81  Ohio  Laws.  p.  125),  by  adding  ''dteam 
vessels  or  water  craft,"  and  in  1887  (84  Ohio 
Laws,  p.  81),  by  addihir  "or  at  any  cable  rail- 
way car  or  street  railway  car."  It  Is  con- 
tended that  Interurban  cars  were  not  known 
at  the  inception  of  the  statute,  and  that 
therefore  they  could  not  have  been  intended 
to  be  comprised  in  its  terms,  and  that  under 
the  maxim,  "Exdusio  unius  est  excluslo  al- 
terlns,"  such  cars  are  clearly  excluded  from 
the  terms  of  the  statute. 

We  do  not  think  either  contention  is  sonnd. 
The  rule  Is  well  settled  "that  a  statute  may 
Include  by  Infra^nce  a  case  not  originally  con- 
templated when  it  deals  with  a  genus  within 
which  a  new  species  is  brought  by  a  subse- 
quent statute."  The  cases  illustrating  this 
rule  are  numerous.  People  v.  Kriesel,  136 
Mich.  80,  98  N.  W.  860,  4  Am.  ft  Eng.  Ajin. 
Caa.  5,  note;  U.  S.  v.  Nlhols,  4  McLean,  23, 
Fed.  Cas.  No.  15,880;  State  v.  Becton,  7  Baxt. 
<Tenn.)  188;  Reg;  v.  CotUe,  16  Q.  B.  412; 
Collier  T.  Worth,  1  Ex.  D.  464;  Taylor  v. 
Goodwin,  4  Q.  B.  D.  228;  Farkyns  v.  Prelst, 
7  Q.  B.  D.  318.  The  rule  applies  also  to  new 
species  that  come  into  existence  otherwise 
than  by  statute.  And  when  the  new  species 
Is  clearly  within  the  mischief  intended  to  be 
prevented,  the  rule  Is  not  inapplicable  be- 
cause of  the  rule  of  strict  construction  of 
penal  statutes.  Endlich  on  Interpretation  of 
Statutes,  {}  112  and  336. 

The  rule  referred  to  Is  not  of  universal 
application,  but  is  to  be  applied  only  as  an 
aid  In  arriving  at  intention,  and  not  to  de- 
feat the  apparent  Intention.  The  statute  as 
originally  enacted  unquestionably  was  broad 
enough  to  comprise  any  kind  of  a  railroad 
car.  The  amendments  were  not  Intended  to 
narrow  the  statute,  but  to  add  other  things, 
and  tbe  subsequent  oiumeratlon  of  cable  rail- 
way cars  and  street  railway  cars  was  not  the 


addition  of  new  things,  but  was  Intended  to 
remove  any  question  as  to  such  cars  being 
within  the  terms  of  the  8tatat& 
Exertions  sustained. 

SUMMERS,  G.  J„  and  CREW,  SFEAS,  DAc 
VIS,  SHAUCK,  and  PRICE,  JJ,  concur. 


(200  N.  T.  280) 
VIELE  V.  McLean  et  aL 
(Court  of  Appeals  of  New  Tork.    Dec.  IS,  1910.^ 

1.  ESvioENCE    (§S   220,    271*)  —  Selt-Sebviho 

Dkclabations. 

In  an  action  to  establish  a  partnership  lie- 
tween  plaintiff  and  defendants  in  the  parchase 
of  certain  real  estate,  and  for  an  aceountinx,  in 
which  defendants  denied  the  partnership,  plain- 
tiff was  i>ennitted  to  introduce  in  evidence  a 
written  statement,  which  be  sent  to  defendants 
some  two  years  after  the  formation  of  the  al- 
leged partnership,  in  which  it  was  stated  that 
on  a  date  given  an  agreement  was  entered  into 
before  witnesses,  under  which  plaintiff  was  to 
have  one-half  of  the  pioSts  on  a  certain  bniid- 
ing,  and  was  to  make  no  charge  for  hia  services 
for  purchasing,  repairing,  or  taking  care  of  tbe 
same.  Held,  that  the  admission  of  tbe  paper 
in  evidence  was  error,  as  it  was  a  self-serving 
declaration,  and  was  merely  a  narrative,  of  a 
past  transaction,  written  jiearly  two  years  aft- 
er the  occurrence  of  that  transaction,  and  no 
part  of  the  correspondence  between  the  parties; 
and  it  was  not  rendered  admissible  by  failure 
of, a  defendant. . upon  the  receipt  oC  the  state- 
ment, to  deny  its  truth. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  EHg.  ff  779,  780,  1068-1104;  Defc  Dig. 
H  220,  271.*] 

it.  APFIAZ,  ARD   EBBOB   <{    1050*)— HABldJCaS 

Ebbob— Admission  oif  Evidesck. 

Tbe  admission  of  the  statement  was  prejn- 
dlcial  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Mg.  {  1060.*] 

Appeal  from  Supreme  Cooil;,  Appellate  Di- 
vision, Fourth  Departmmt  . 

Action  by  Piatt  B.  Viele  against  Hector 
McLean  and  Mary  McLean.  From  a  Judg- 
ment for  plaintiff,  defendants  appealed  to  Jie 
Supreme  Court,  Appellate  Division,  Fourth 
Department  where  the  Judgment  was  affirm- 
ed (128  App.  Dlv.  910,  112  N.  I.  Supp  1149), 
and  defendants  again  appeal.    Bevened. 

Alton  B.  Parker,  for  appellants.  Edwin  A. 
Nash,  for  respondntt 


CULLEN,  a  J.  This  action  waa  brought 
to  have  the  plaintiff  declared  a  partner  of 
the  defendants  in  the  purchase  of  certain  real 
estate,  for  tbe  sale  of  such  real  estate,  and 
for  a  settlement  of  the  partnership  interests. 
Tbe  answer  of  the  defendants  pat  in  Issue 
the  alleged  partnership. 

On. the  trial  of  the  action,  tbe  plaintiff  was 
permitted,  over  the  objection  and  exception 
of  the  defendants,  to  put  in  evidence  the  fol- 
lowing written  statement  which  he  sent  to 
tbe  defendants:  "On  October  14, 1904,  it  was 
agreed'  by  Mr,  McLean,  before. three  witness- 
es and  Viele,  that  Vlele  should  have  ope-half 
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of  tbe  profltB  on  tke  HaT^opd  Building,  In 
which  case  Vlele  wab  to  make  no  char^  for 
bl8  aervices  for  purchasing,  repairing  or  tak- 
ing care  of  sama  Interest  to  be  figured,  at 
6  per  cent  per  annum.  Mr.  McLean  was 
asked  to  give  a.  paper  to  that  effect,  and  said 
tliat  the  witnesses  understood  it,  and  It  was 
not  necessary.  Present:  Mr.  McLean,  Mrs. 
McLean,  Miss  Mary,  Miss  Annie,  and ,  Vlele. 
Copy  given  to  Mcintosh,  Sept  10, 1906."  Tbe 
evidence  tended  to  show  ^at  the  paper 
reached  the.  defendant  Hector  McLean,  ai^ 
that  be  made  no  answer  to  it  It  would  be 
dlfflcnlt  to  imagine  a  declaration  more  ex- 
dosively  aelf-eerving  that  that  contained  in 
this  statement  It  was  purely  a  narrative  of 
a  past  transaction,  written  nearly  two  years 
.after  the  occurrence  of  that  transaction,  and 
was  no  part  of  a  correspondence  between  the 
parties.  The. theory  on  which  it  was  admit- 
ted in  evidence  seems  to  be  that  tbe  defend- 
ant's failure,  upon  the  receipt  of  the  state- 
meat,  to  deny  Its  truth  was  in  the  nature  of 
fn  admission.  It  is  well  settled  that  this  is 
an  erroneous. view  of  the  law.  "While  a  par- 
ty may  be  called  ui>on  In  many  cases  to  speak 
where  a  charge  is  made  against  him,  and 
In  failing  to  do  so  may  be  considered  as  ac- 
qnieecing.  in  its  correctness,  bis  omission  tp 
answer  a  written  allegation,  whether  by  affi- 
davits or  .otherwise,  cannot  be  regarded  as  an 
admission  of  the  correctness  thereof  and  that 
It  la  trne  in  all  respects.  Reasons  may  exist 
why  he  may,  cbooee  and  has  a  right  to  re- 
main silent  and  to  vindicate  himself  at  some 
future  period  and  on  some  more  opportune 
occasion."  Talcott  v.  Harris,  «3  N.  X.  567, 
at  page  671 ;  Learnt  v.  TlUotson,  97  N.  X. 
1,  40  Am.  Bep.  506.  "One  to  whom  a  letter 
is  written  may  remain  silent  when  there  is 
no  duty  to  speak,  and  in  sucb  case  silence 
does  nqt  operate  as  an  admission  of  the  mat- 
ters to  which  tbe  letter  relates."  Thomas  v. 
Gage,  141  N.  T.  606,  at  page  510,  36  N.  S. 
386,  at  page  3^. 

It  is  not  every  «irror  in  the  trial  of  a  caus^ 
and  especially  in  tbe  trial  of  a  cause  before 
tbe' court,  that  Justifies  or  requires  a  re- 
versal of  the  judgment  -rendered  thereon. 
The  question  Is  always  as  to  the  magnitude 
of  tbe  error.  In  this  case  the  error  in  re- 
ceiving tbe  objectionable  evidence  was  plain, 
and  its  effect  necessarily  Injurious,  because 
Its  admission  must  have  proceeded  on  tbe 
belief  by  tbe  trial  Judge  that  the  defendant's 
failure  to  answer  tbe  plaintiff's  statement 
was  an  admission  of  Its  truth.    . 

Tb?  Judgment  should  be  reversed,  and  a 
new  trial  granted;  costs  to  abide  tbe  event 

GRAY,  HAIOHT,  VANN,  HISGOCE,  WIL- 
LARD  BARTLETT,  and  COLLIN,  JJ.,  COU- 
oir. 

JadgaMBt  reversed,  etc. 


im  N.  T.  m.) 

HAYES  V.  BROOKLYN  HBIOHTS  R.  CO. 

(Court  of  Aopeals  of  New  York.    D«&  18, 

1910.) 

liDHTATIOIf  OF  ACTIONS  (|  31*)— iKJXntT  tBOlI 

Nboliqbncb— Complaint. 

Tbe  complaint  against  s  street  surface  raU- 
toad  for  personal  injoty  from  a  hole  In  the  part 
of  a  street  which,  bv  Railroad  Law  (Consol. 
Lews  1910,  c.  49)  i  178,  it  is  required  to  keep 
in  a  Kood  and  safe  condition,  alleging  the  injury 
was  due  to  dtfendaat  "snfferiag'VsaM  hols  to  be 
and  remain,  states  a  cause  of  setion  for  negli- 
gence, within  the  three-year  limitation  pre- 
scribed by  Code  Civ.  Proc.  ^  383;  though,  if 
the  railroad  created  the  hole,  it  would  be  liable 
for  the  InJniT  as  the  creator  of  a  nuisance,  and  ' 
the  six-year  limitation  of  section  382  would  ap- 
ply. 

[Ed.  Note.— For  other  cases,  see  limitation  e( 
Actiona,  Cent  Dig.  |  142;    Dee.  Dig.  |  SI.*] 

V 

Appeal  from  Supreme  Court,.  Appellate 
Division,    Second   Department 

Action  by  Edwin  A.  Hayes  against  the 
Brooidyn  Heights  Railroad  Company.  From 
an  order  ot  the  Appellate  Division  (134 
App.  DIv.  912,  118  N.  Y.  Supp.  810),  afltem- 
Ing  an  interlocutory  Judgment  of  the  Bpedal 
Term,  sustaining  a  demurrer  to  a  s^;>arat« 
defense  of  tbe  answer,  defendant  by  per- 
mission (186  A]W>  I>lv-  888,  119  N.  Y.  Supp. 
1128)  appals.  Reversed,  with  leave  to 
withdraw  ^^murret. 

D,  A.  Marsh,  for  appellant  Charles  O. 
Clark,  fev  reqwndent 

HAIOHT,  X  This  action  was  brought  by 
the  plaintiff  to  recover  damages  for  a  per- 
isonat  Injury  alleged  to  have  occurred  on  the 
12tb  day  of  March,  1902,  on  Second  avenue^ 
in  tile  borough  of  Brooklyn,  1t>y  reason  ot 
his  stepping  into  a  hole  or  rut  while  cross- 
ing tbe  avenue.  The  complaint  alleges  that 
the  defendant  was  operating  a  street  sur- 
face railroad  upon  the  avenue  In  question, 
and  that  it  was  Its  duty  tb  keep  In  repair 
that  portion  thereof  between  the  rails  ot 
its  tracks  and  two  feet  in  width  outside  ot 
its  tracks,  and  that  for  a  long  time  prior 
thereto  the  defendant  suffered  that  portion 
of  Second  avenue  to  become  and  continue  oat 
of  rejMilr,  and  a  rut  or  hole  to  be  formed 
therein,  and  to  become  rough  and  uneven, 
and,  farther,  that  the  stifferlng  and  loss  of 
earning  power  and  Income  of  the  plaintiff  by 
reason  of  bis  Injury  '*were  due  solely  \p  the 
wrongful  and  unlawful  conduct  of  the  de- 
fendant Its  agents  and  servants,  in  suffering 
said  hole  or  rut  to  be  and  remain  In  tbe 
street  near  its  tracks"  The  separate  defense 
Interposed  by  the  defendant  to  which  the 
plaintiff  demurred,  is  "that  the  cause  of  ac- 
tion upon  vrblch  a  recovery  Is  herein  sought 
did  not  accrue  within  three  years  next  be- 
fore the  comm«icement  there<tf."  The  Spe- 
cial Term  sustained  the  demurrer,  and  from 
the  interlocutory  Judgment  entered  there- 
on an-  appeal  was  taken  to  tbe  Appellate  Di- 
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vision,  which  affirmed  the  same  by  a  divided 
court  134  App.  Div.  912,  118  N.  T.  Supp. 
SlO.  This  action  was  commmced  on  the 
nth  day  of  March,  1908. 

The  question  presented  Is  as  to  whether 
the  action  Is  based  upon  a  nuisance  or  neg- 
ligence. It  wUl.be  observed  that  the  com- 
plaint falls  to  allege  that  there  existed  a 
nuisance  or  that  the  defendant  was  negli- 
gent Under  the  statute  of  limitations  It 
is  provided  that  an  action  to^  recover  dam- 
ages for  a  personal  Injury,  "except  In  a  case 
where  a  different  period  Is  expressly  pre- 
scribed In  this  chapter,"  shall  be  brought 
wltUn  six  years;  and  It  Is  further  provided 
that  an  action  to  recover  damages  for  a  per- 
sonal Injury  resulting  from  negligence  shall 
be  brought  within  three  years.  Code  Civ. 
Proc.  SI  382,  383.  If,  therefore,  the  action 
alleged  In  the  complaint  resulted  from  neg- 
ligence, the  separate  defense  set  forth  in  the 
answer  was  good,  and  the  demurrer  should 
not  have  been  sustained.  If,  however,  It  did 
not  result  from  negligence,  then  the  demnr- 
rer  was  properly  sustained: 

A  pnblic  nuisance.  In  so  far  as  It  applies 
to  the  case  under  consideration,  consists 
In  unlawfully  doing  an  act  or  omitting  to 
perform  a  duty,  which  act  or  omission  en- 
dangers the  safety  of  any  considerable  nam- 
.ter  of  persons,  or  unlawfully  Interferes 
with,  or  tends  to  render  dangerouA^ia  public 
parlc,  square,  street  or  highway.  Under  the 
railroad  law  the  duty  Is  Imposed  upon  street 
surface  railroads  of.  keeping  the  space  be- 
tween their  trades  and  two  feet  on  either 
side  thereof  In  good  and  safe  condition. 
Consbl.  Laws,  c.  49,  $  17&  The  duty,  there- 
fore, of  municipalities  of  keeping  their 
streets  and  hlghyrays  In  good  and  safe  con- 
dition. Is,  to  the  extent  specified  by  the  stat- 
ute, also  devolved  upon  ^the  railroad  corpo- 
rations,, ^hose  .  duty.  Vitb  reference  there- 
to becomes  the  same  as  that,  which  rests  up- 
on the  munlcli)allty. 

It  will  be  observed  that,  under  section 
382,  above  referred  .to,  the  six-year  statute 
of  limitations  has  no  application  In  a  case 
where  a  different  period  is  expressly  pre- 
scribed, and  under  section  383  a  different 
period  is  prescribed  where  the  Injury  re- 
sults from  negligence.  The  question,  there- 
fore, arises  as  to  whether  the  alleged  in- 
jury 'In  this  case  was  the  result  of  negli- 
gence on  the  part  of  the  defendant  If  a 
municipality  or  a.  railroad  company  should 
dig  a  pit  or  place  a  dangerous  obstruction 
In  or  upon  a-  public  street  which  It  was  ob- 
ligated to  keep  in  repair,  It  would  be  the 
creation  of  a  public,  nuisance,  and  unques- 
tionably the  party  creating  the  nuisance 
would  be  liable  to  a  person  suffering  in- 
juries by  reason  thereof.  So,  also,  an  .in^ 
dividual  maintaining  a  coal  hole  In  the  side- 
walk in  front  c^,  his  premises  with  an-  in- 
«ufflclent  cover,  or  who  constructs  a  water 
pipe  -which- receives  the  water  c<rflected  from 
the  roof  of  his  building,  and  discharges  It 


on  the  surface  of  the  sidewalk,  from  whl<!b 
ice  forms  as  the  water  flows  across  it  to 
the  gutter,  becomes  liable  therefor  as  the 
creator  of  the  nuisance  Irrespective  of  any 
question  of  negligence.  Clifford  v.  Dam,  81 
N.  T.  62;  Tremblay  v.  Harmony  MUls,  171 
N.  Y.  598,  64  N.  E.  BOl. 

But  where  the  obstruction  to  a  public 
street  has  resulted  from  other  causes,  or 
from  the  acts  of  others  than  that  of  the 
municipality,  a  different  rule  obtains  with 
reference  to  its  liability.  In  such  cases  the 
municipality  is  not  the  creator  of  the  nnl- 
sance;  but  it 'becomes  its  duty  to  abate  and 
remove  the  same,  to  the  end  that  the  pub- 
lic may  pass  safely  over  the  public  street. 
It  Is  not  called  upon  to  abate  and  removie 
nntil  it  has  notice  of  the  existence  of  the 
obstruction,  or  such  time  has  lapsed  after 
the  existence  of  the  obstruction  as  will  raise 
a  presumption  that  the  municipality  or  iCs 
officers  had  notice,  or  in  the  exercise  of 
due  diligence  should  have  had  such  notice. 
In  such  cases  the  failure  to  abate  or  re- 
move the  obstacle  Involves  a  question  of 
negligence;  for,  if  It  proceeds  with  reason- 
able diligence  to  remove  the  same,  ho  recov- 
ery can  be  had  against  the  niunlcipaUt^. 
'But  if  It 'unreasonably  suffers  the  nuisancb 
to  exist,  it  does  so  by  reason  of  Its  negli- 
gence, and'  siicli  becomes  the  basis  of  its 
liability.  .... 

Accordingly,  In  Uie  case  of  Dickinson  V. 
Mayor,  etc.,  of  N.  Y.,  92  N.  Y.  584,  where 
ice  or  snow  had  been  suffered  to  remain  up- 
on a  crosswalk  of  a  street,  and  that  by  rea- 
son thereof  the  plaintiff  sustained  injuries 
for  which  he  sought  'damages, '  It  was  held 
that  the  action  was  one  for  negligence,  and 
not  for  a  iwsltive  wrong  committed  by  the 
defendant '  and,  therefore,  the  three-year 
statute  of  limitations  ran  against  it> 
,  "We  dp  not  understand  the.  case  of  Bobln- 
son  V.  Chamberlain,'  34  N.  Y.  389,  90  Am. 
Dec.  713,  to  be  in  conflict  With  our  Views 
^  as  above  expressed.'.'  True,  it  was  held  that 
a  failure  to  keep  k  public  highway  in  repair 
b'y  those  who  have  assumed  that  duty  from 
the  state,  86  that  it  is  Unsafe  to  travel  over, 
la  a  public  nuisance,  making  the  party  bound 
to  repair  liable  In  an  action  by  a  person  who 
has  sustained  special  damages  by  reason 
thereof;  but  that  action  was  for  negligence. 
It  was  prosecuted  by  the  plaintiff  against 
Chamberlain,  a  contractor  who  ha.d  under- 
taken to  keep  the  state  canal  In  tepalr. 
An  injury  wat^  sustained  by  the  plaintiff's 
canal  boat  in  consequence  of  the  defendant's 
neglect  to  perform  his  duties,  and  he  was 
held  liable  for  the  Injury  by  reason  of  bis 
earless  and  negligent  -  omisslPn  to  perfdrm 
his  duties.  • .         .  I       .       .      .  ■  -     ■ 

Our  attention  has  been  called  to  numei^ 
ous  other  decisions  bearing  upon  the  ques- 
tion, but  we  do  nct>  deem  it  oeceosary  to 
spedflcatty -refer  to  them.  'We  do  not  un- 
derstand them^  to  be  Inconflltft'tTlth  the  dis- 
tinction which  we  have  made  with  refer- 
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ence  to  tbe'two  dasaes  of  cases '  discussed. 
We  have  referred  to  the  liability  of  munici- 
pal corporations,  for  the  reason  that  such 
cases  are  more  numerous  and  have  been 
more  generally  under  consideration  In  this 
court.  In  view  of  the  fact,  however,  that 
the  liability  of  a  railroad  company  Is  the 
same  as  that  of  the  municipality,'  they  be- 
come our  guide  in  detennlnlng  the  questlonB 
Involved  In  this  case. 

•  We  entertain  the  view  thai  the  complaint 
alleges  a  cause  of'  action  based  upon  negli- 
gence, and  consequently  the  demurrer  to 
the  separate  defense  set  forth  In  the  an- 
swer should  be  overruled- ^  It  follows  that 
the  Interlocutory  Judgment  of  the  Appellate 
Division  and  Special  Term  should  be  re- 
versed, and  Judgment  ordered  for  defend- 
ant on  demurrer,  with  costs  in  all  courts, 
with  leave  to  plaintiff  to  withdraw  demur- 
rer within  UO  days  on  payment  of  such 
costs,  and  the  second  question  certified  aii- 
swered  in  the  afflrmatire,  and  the  third  ques- 
tion certified  answered  in  the  negative;  the 
flrst  question  not  answered. 

CDUiEN,  O.  J.,  and  GRAY,  VANN,  WER- 
NER, WXLIARD  BARTLETT,  and  CHASE, 
33.,  concur. 

Judgment  accordingly. 


(aOO  N.  T.  12S) 

PNETJMATIO  SIGNAL,  CO.  t,  TEXAS  &  P. 

BX.  CO. 
(Court  of  Appeals  of  New  Xork.    Dee.  6,  1910.) 

1-  CONTBACTS   (8  289*)— BUILDINO  CONTBAOTS 
— PeBFOBMANCE— ACCEI>TANCE. 

Where  a  contract  for  the  installation  of  an 
interlocking  railroad  signal  system  stipulated 
that  it  should  be  accepted  by  the  state  railroad 
commission  as  a  condition  to  tbe  contractor's 
ri^t  to- payo^ent,  and  tbe  eonnnission,  after  in- 
spection, refused  to  approve  until  several  differ- 
ent reqnirements  had  been  complied  with,  some 
ef  which  were  applicable  to  the  contractor's 
vork,  and  others  related  solely  to  matters  un- 
connected with  the  installation  of  the  system, 
and  were  not  covered  by  the  contract,  the  con- 
tractor having  complied '  with  all  the  require- 
ments of  the  commission  relating  to  the  system, 
it  was  no  defense  to  his  action  for  the  price 
that  the  commission  failed  to  approve,  because 
of  the  railroad  company's  failure  to  comply 
with  th?  other  requirements. 

[Bd.   Note.— For  other  cases;  see  Contracts. 
Cent  Dig.  S|  1310,  13U;  Dec.  Dig.  |  289.*] 

2.  Tbiai.  (J  148*)  —  Issues  —  Submission  to 

JUBT — WAIVEB    OF   RlOHT. 

Since  a  plaintiff,  in  bringing  his  action, 
Asks  to  go  to  the  jui?  on  every  Issue  of  fact 
which'  may  arise  on  the  pleadings^  counsel,  on 
perceiving  that  the  court  is  about  to  direct  a 
t-erdict  against  him,  by  requesting  the  submis- 
sion of  certain  issues,  does  not  waive  his  right 
to  go  to  thei  jnry  -  on  every  other  issoe  .of  fact 
4>at  is  really  in  the  case.. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  331;  Dec.  l>ig.  §  14&»3 

Appeal   from    Supreme  OonrC,   Appellate 
Division,  Fourth  Department. 


'  Action  by  the  Pneumatid  Signal  Company 
against  the  Texas  &  Pacific  Railway  Com- 
pany. From  a  Judgment  In  favor  of  defend- 
ant on  a  directed  verdict,  affirmed  by  the 
Appellate  Division  (133  App.  Dlv.  781,  118  N. 
Y.  Supp.  66),  plaintifC  appeals.  Reversed, 
and  new  trial  granted. 

William  H.  Tompkins,  for  appellant 
George  S.  Cooper,  for  respondent 

WILLARD  BARTLETT,  J.  This  Is  an  ac- 
tion on  a  contract  whereby  the  plaintiff  un- 
dertook to  construct  and  Install  tor  tbe  de- 
fendant at  Texarkana,  Tex.,  a  system  of 
electric  interlocking  railroad  signals  for  $16,- 
650,  which  was  not  to  be  paid,  however,  tm- 
iess  tbe  plant  should  be  accepted  by  the 
railroad  commission  of  Texas.  The  plaintiff 
did  not  aver,  or  prove  such  acceptance,  but 
nevertheless  claimed  to  recover  the  stipu- 
lated compensation  on  the  ground  that  the 
failure  of  the  railroad  coramisslon  to  ap- 
prove the  device  was  due  solely  to  the  omis- 
sion of  the  defendant  to  make  certain  addi- 
tions and  improvements  to  the  plant  and  its 
railroad,  in  connection  therewith,  which  the 
commission  required,  and  which  It  was  the 
duty  of  the  defendant  and  not  of  the  plain- 
tiff to  maike.  The  trial  court,  however,  held 
.tbat  proof  of  approval  by  the  railroad  com- 
mission was  essential  to  the  maintenance  of 
tbe  action,  and  directed  a  verdict  in  favor  of 
the  defendant.  The  Judgment  entered  upon 
the  .verdict  thus  directed  has  been  affirmed 
by  the  Appellate  Division. 

I  think  there  was  evidence  In  behalf  of  the 
plaintiff  corporation  which  tended  to  support 
the  allegations  of  the  complaint  and  entitled 
the  plaintiff  to  have  the  issues  submitted  to 
the  Jury.  By  a  special  order,  dated  July  7, 
1904,  tbe  railroad  commission  of  Texas  ap- 
proved the  plaintiff's  interlocking  device  at 
TexarKana  tranporarlly,  "ohtil  not  after  Oc- 
tober, 1904,"  and  ordered  the  companies, 
"party  to  this  device,"  to  obey  eight  require- 
ments specified  In  such  special  order.  Only 
three  at  these  requirements  (the  flrst  three) 
related  to  the  construction  or  installation  of 
the  device,  or  were  matters  ■  falling  within 
the  scope  of  the  contract  between  tbe  plain- 
tiff and  the  defendant.  Two  experts  In  elec- 
trical coitiBtruction,  called  as  witnesses  In 
bebolf  of  tbe  plaintiff,  teistlfled  that  all  tbe 
work  covered  by  these  first  three  require- 
ments of  the  special  order  of  July  7,  1904, 
was  seasonably  done.  "The  foarth,  fifth, 
sixth,  seventh,  and  eighth  provisions  of  tbe 
requirements  of  the  order,"  continued  one  of 
these  witnesses,  "did  not  form  a  part  of  tbe 
plant  Installed  by  Us,  and  had  nothing  to  do 
with  It.  'They  were  things  that  bad  to  do 
purely  with  the  railroad  company." 

This  evidence  supported  the  allegations  of 
paragraph  X  of  tbe  complaint,  which  were 
that  "the  failure  of  said' railroad  commission 
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to  finally  approv*  of  this  plant  and  all  the 
work  of  the  plalntUf  Is  not  dne  to  any  «Ie- 
ranlt,  neglect,  or  omission  on  tbe  part  ot 
the  said  plalntUf,  or  to  any  failure  of  platn- 
tlfl  to  comply  with  the  provtslons  of  said 
contract,  or  to  any  failure  on  the  part  of 
said  plaintiff  to  furnish  proper  appUances, 
labor  and  material  in  the  erection  of  said 
plant,  but  was  wholly  due  to  the  default, 
neglect,  and  onilssion  on  behalf  of  the  said 
defendant,  as  hereinbefore  set  forth."  The 
defendant  could  not  Insist  upon  the  forfei- 
ture of  the  purchase  price  provided  for  in  the 
contract.  If  the  railroad  commission's  non- 
acceptanoe  of  the  device  was  simply  and 
s<dely  because  of  the  railroad  company's 
noncdmpUance  with  requirements  concerning 
matters  unconnected  with  the  construction 
and  installati<m  of  the  device  and  not  cov- 
ered by  the  contract  Taking  all  the  evidence 
together,  it  would  have  permitted  a  Jury  to 
infer  that  the  Texas  railroad  commission 
was  satisfied  with  the  plaintUTs  electric  in- 
terlocking signal  device  at  Texarkana,  but 
withheld  its  approval  thereof  for  the  reason 
that  the  Texas  ft  Pacific  Railway  Company 
did  not  make  additions  thereto  and  comply 
with  certain  specified  details  for  managing 
the  same  which  the  commission  deemed  es- 
sential. The  words  "accepted  by  the  railroad 
commission  of  Texas,"  in  the  contract,  are 
equivalent  to  "approved  by"  or  "acceptable 
to"  the  commission;  and  if  the  commission 
wu  content  with  the  device,  so  far  as  the 
plaintiff  bad  anything  to  do  with  construct- 
ing or  Installtng  the  same,  the  refusal  to  ac- 
cept it  formally  for  reasons  relating  to  the 
conduct  of  the  railroad  company  alone  could 
not  stand  in  the  way  of  the  plaintiffs  right 
to  payment.  Such  was  the  state  of  facts 
which  might  have  been  found  by  the  Jury, 
and  they  should  have  been  allowed  to  deter- 
mine whether  It  existed  or  not. 

The  question  was  fairly  raised  by  the 
plaintiff's  exception,  to  the  direction  of  a 
verdict.  It  is  true  that  counsel  for  tlie 
plaintiff  subsequently  asked  to  be  allowed  to 
go  to  the  Jury  upon  two  other  specific  ques- 
tions of  fact,  on  grounds  which  were  not 
tenable;  but  this  request  did  not  destroy 
his  right  to  insist,  as  he  does  here,  that  he 
was  entitled  to  the  submission  of  such  other 
issues  as  the  case  might  present  A  plaintiff. 
In  bringing  his  action,  thereby  asks  to  go  to 
the  jury  on.  any  and  every  issue  of  fact 
which  may  arise  upon  the  complaiot  and  an- 
swer; and  the  specification  by  counsel  ot 
some  issues  which  occur  to  him  at  the  mo- 
ment as  especially  preper  to  be  submitted, 
when  he  perceives  that  the  court  is  about  t« 
direct  a  verdict  against  hla,  does  not  con- 
stitute a  waiver  of  his  right  to  go  to  the  ju- 
ry upon  every  other  issue  of  fact  which  is 
really  in  the  case.  See  Stone  v.  Flower,  47 
N.  T.  506 ;  Trustees  of  Eastbampton  v.  Kirk, 
68  N.  Y.  459,  464;    First  National  Bank  of 


Springfield  ▼.  Dana,  79  N.  T.  108,  116.  1 
think  that  the  Issue  which  has  been  discuss- 
ed was  fairly  presented  by  the  evidence  to 
which  I  have  referred,  and,  therefore,  that 
the  learned  trial  judge  erred  in  directing  * 
verdict  for  the  d^endant  TbiM  entitles  the 
plaintiff  to  a  reversal. 

The  judgment  should  be  reversed,  and  aew 
trial  granted ;  costs  to  abide  the  event. 

OniiLEN,  C.  J.,  and  GRAY,  HAIOHT, 
VANN-.  HISCOCK,  and  OOIXIN.  JJ,  vm- 
cur. 

Judgment  reversed,  eta 

(M»  N.  T.  1«.) 

PBX>Pl/B  ex  lel.  WALKESl  r.  AHEARIT* 

Borough  President 

(Court  of  Appeals  of  New  York.    Dec.  9, 1910.> 

1.  B£andaiii78  {i  19*)— AcnoR  Aoaihbt  Ot- 
noiAi/— Retirkusni  fsom  OFrtc»— Effbot. 

Where  a  mandamus  proceeding  was  brought 
against  the  president  of  a  borough  to  compel 
relator's  reinstatement  as  superintendent  of 
public  buildings,  such  proceeding  did  not  abate 
by  the  removal  or  retirement  oftbe  respondent 
from  office,  but  migbt  be  continued  a^lnst  his 
successor. 

[Ed.  Note.— For  other  cases,  see  Mandamus 
Cent  Dig.  11  61,  52 ;  Dec.  Dig.  S  10.*] 

2.  MAItDAKUS  <|  187*)— APPSAIi  AlfD  ESBOB— 

Intkbest  of  Appelijlnt  —  PBOCBEonfa 
AoAiKST  Offickb— Tebmimation  OF  Offi- 
cial Chabacteb — Effect. 

Where  a  mandamus  proceeding  was  insti- 
tuted against  respondent  as  president  of  a  t>or> 
oagh  solely,  he  having  no  personal  interest 
tliereln,  and  be  retired  from  office  prior  to  ap- 
peal taken  from  an  order  granting  the  writ, 
an  appeal  thereafter  taken  in  respondent's  name 
was  unsustainable;  the  proper  practice  being 
to  substitute  his  successor  as  a  party  to  the 
record  and  prosecute  the  appeal  In  his  name. 

[Ed.  Note.— For  other  cases,  see  Mandamna* 
Dec  Dig.  i  187.*]  • 

Appeal  from  Supreme  Court,  Appellate  Dl> 
vision.  First  D^artment 

Mandamus  by  the  People,  on  relation  of 
William  H.  Walker,  against  John  F.  Aheam, 
as  President  of  the  Borough  of  Manhattan, 
City  of  New  York,  to  compel  relator's  rein- 
statement as  superintendent  of  public  t>ulld- 
Ings  in  that  borou^  From  an  order  direct- 
ing the  issuance  of  a  peremptory  writ  for 
relator's  reinstatement  and  awarding  costs 
against  respondent  John  F.  Ahearn,  as  Presi- 
dent of  the  Borouj*  (189  App.  Div.  88,  128  N. 
X.  Supp.  845),  respondent  appeals.  On  motloa 
to  dismiss.    Granted. 

At  the  time  when  tlie  present  appeal  was 
taken  John  F.  Ahearn  had  ceased  to  be  presi- 
dent of  the  borough  of  Manhattan.  The  rela- 
tor now  moves  to  dismiss  the  appeal  on  the 
ground,  among  otbera,  that,  "the  appellanr 
having  ceased  to  hold  the  office  of  borough 
president  on  and  after  the  9th  day  of  De<iem- 
ber,  1909,  the  appeal  taken  by  lilm  on  October 
20^  ldlO»  as  borough  president  was  unautlior- 
Ized." 
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Herbert  C.  Smyth,  for  the  motlou.  Archi- 
bald C.  Watson,  Corp.  Couiuel  (Terence  Far- 
ley of  counsel),  opposed. 

WILLARD  BARTLETT,  J.  This  Is  a  pro- 
ceeding against  a  municipal  officer  for  the 
euforcement  of  a  right  of  the  relator  against 
the  municipality.  Such  a  proceeding  does  not 
abate  by  the  removal  or  retirement  of  the  mu- 
nicipal officer  against  whom  It  is  originally 
Instituted,  but  may  be  continued  against  hla 
successor  In  office.  People  ex  rel.  I4  Ghiootte 
V.  Best,  187  N.  Y.  1,  7,  70  N.  B.  890,  116  Am. 
St  Rep.  586,  and  cases  there  cited.  In  the 
case  dted  it  was  held  that  a  manidamns  pro- 
«eedlng  for  the  reinstatement  of  an  assistant 
engineer  in  the  department  of  bridges  tn  New 
York  City  did  not  abate  by  the  resignation  of 
the  commissioner  of  bridges  against  whom 
tiie  proceeding  was  commenced,  which  resig- 
nation took  effect  between  the  determination 
of  the  Issues  in  favor  of  the  relator,  and  the 
decision  of  the  motion  for  a  peremptory  writ, 
and  an  order  of  the  Special  Term  quashing 
the  writ  on  the  ground  that  the  proceeding 
had  thereby  abated  was  reversed.  This  court 
expressed  the  opinion  that  the  proper  coi^se 
under  such  drcnmstances  was  to  substitute 
the  original  defendant's  successor  in  office, 
and  su^ested  that  the  correct  practice  in 
sodi  cases  was  that  indicated,  by  section  193Q 
<rf  the  Code  of  Civil  Procedure.    . 

In  the  lOL  Cblcotte  Case  the  corporation 
counsel  took  the  position  that  the  proceeding 
abated  by  the  resignation  of  the  original  de- 
f aidant;  here  he  contends,  not  only  that  it 
did  not  abate  by  the  original  defendant's  re- 
moval, but  that  the  original  defendant  may 
take  and  prosecute  an  appeal  therein  months 
after  he  is  out  of  office.  The  latter  position 
Is  not  tenable.  The  proceeding  against  Mr. 
Abeam  was  solely  In  his  official  character 
as  president  of  the  borough.  It  was  only  the 
president  of  the  borough  who  possessed  the 
capacity  to  obey  the  command  of  the  writ  to 
reinstate  the  relator,  and  the  costs  awarded 
by  the  final  order,  as  modified,  were  against 
John  P.  Aheam  "as  president  of  the  borough 
of  Manhattan"  only.  The  writ  not  having 
Issued  until  Mr.  George  McAneny  had  become 
borough  presld^it,  the  appeal,  if  one  was  to 
be  taken,  ebonld  have  been  taken  in  his  be- 
half and  In  his  name  as  such  officer.  A  for- 
mal substitution  may  not  be  necessary  where 
the  successor  of  the  original  defendant  is  the 
morlngpoTty,  though  it  is  preferable;  bnttfae 
■accessor  must  be  actually  substituted,  and  the 
record  must  Bliow  that  it  is  the  successor  who 
Invokes  the  action  of  the  ooorb  At  the  time 
when  this  appeal  was  taken  in  Mr.  Aheam's 
name  as  president  of  the  borough'  of  Manhat- 
tan, he  had  no  official  Interest  to  protect,  and 
the  wder  did  nnt  aggrieve  him  individually; 
fbr  all  that  part  of  the  original  order  which 
•fleeted  him  IndlvidoaUy  was  strioken  out  by 
the  Appellate  Division. 


While  the  coats  against  him  as  borough 
president  are  probably  not  enforceable  against 
Mm  personally,  the  waiver  <tf  these  costs  in 
open  court,  by  counsel  for  the  relator  takes 
that  question  also  out  of  the  casa 

For  these  reasons,  I  think  the  motion  to 
dismiss  the  appeal  should  Im  granted,  with- 
out costs. 

CULI/BJN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN.  WBBNEB,  and  CHASE,  JJ„  concur. 

Appeal  dismissed. 


(200  N.  T.  567) 
DAVIS  V.  OLMSTED  et  al. 
(Coart  ot  Appeals  of  New  York,    Dec.  10, 1910.) 

1.  EXEOiniOBS  AND  ADiaNISTBATOBB  (|  451*)— 

Findings— Vebdict. 

A  finding  of  fact  in  an  action  by  an  admin- 
Istitttor  with  the  will  annexed  that  testator's  ex- 
ecutor paid  to  defendant's  intestate  $1,000  for 
alleged  professional  services,  where  it  does  not 
appear  that  there  was  any  fraud  or  bad  faith 
in  procnring  such  payment,  or  that  the  estate 
was  not  liable  for  professional  services  la  a 
greater  amonst,  is  not  sufficient  to  sustain  a 
judgment  for  $1,000,  where  the  defense  was  that 
the  money  in  question  was  paid  to  defendant's 
intestate  for  professional  swvicee  and  the  re- 
turn of  such  money  was  never  demanded  by 
plainOff. 

[Ed.  Note.— For  other  oases,  see  ETxecutois 
and  Administrators,  Cent  Dig.  {§  1881,  1882; 
Dec.  Dig.  {  461.*] 

2.  Appkal  and  Ebbob  (g  1140*)— Detkbmina- 

WON— MODimOATION   <W   JUDOMKNT. 

Where  it  appears  that  a  judgment  of  the 
lower  court  is  r&nt  in  all  particulars  save  in  an 
award  of  a  specified  amount,  the  judgment  will 
not  be  reversed  if  the  plaintiff  will  stipulate 
within  20  days  to  reduce  it  by  an  amount  equal 
to  the  erroneous  award. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E^r,  Cent  Dig.  H  4482-4478;    Dec  Dig.  | 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department 
.  Action  by  Fitch  M.  Davis,  as  administra- 
tor with  the  will  annexed  of  the  estate  of 
William  Bowen,  deceased,  against  William 
li.  S.  Olmsted,  as  administrator  of  the  es- 
tate of  John  H.  Coyhe,  deceased,  and  Ed- 
ward P.  Coyne.  From  a  Judgment  for  plain- 
tiff, defendants  appeal  to  the  Appellate  Divi- 
sion of  the  Supreme  Court,  where  the  Judg- 
ment -was  affirmed  (128  App.  DIv.  016,  112 
N.  Y.  Supp.  1126),  and  defendants  appeal. 
Judgment  affirmed  as  to  defendant  Coyne, 
and  afilrmed  as  to  defendant  Olmsted  on  con- 
dition of  the  remission  of  part  of  the  recov- 
ery. 

Fletcher  G.  Peck,  for  appellants.  Edwin 
A.  Nash,  for  respondent 

PER  CURIAM.  The  findings  Of  faet  in 
the  decision  of  the  conrt  at  Special  Term 
are  not  without  some  evidence  to  support 
them.  They  sustain  the  conclusions  of  law 
so  far  as  they  relate  to  the  draft  Issued  to 


•For  other 
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John  H.  Coyne  In  his  lifetime  by  the  Society 
for  Savings  In  the  City  of  Cleveland,  Ohio, 
for  $9,981.70,  and  that  the  defendant  WUIlam 
Lk  S.  Olmsted,  as  administrator  of  the  estate 
of  John  H.  Coyne,  deceased,  and  the  defend- 
ant Edward  P.  Coyne,  are  liable  to  the  plain- 
tiff for  the  amount  thereof  with  Interest 
The  findings  of  fact  relating  to  the  payment 
by  the  executor  of  the  last  will  and  testa- 
ment of  WUIlam  Bowen,  deceased,  to  John 
H.  Coyne  of  f  1,000,  do  not'  sustain  the  con- 
clusion of  law  that  defendsoit  William  Ii.  S. 
Olmsted,  as  the  administrator  of  the  estate 
of  John  H.  Coyne,  deceased,  is  liable  to  the 
plaintiff  therefor. 

It  is  found  that  the  |1,000  was  paid  in  full 
or  In  part  payment  for  professional  services 
alleged  to  have  been  rendered  by  John  H. 
Coyne  to  WUIlam  Bowen  In  his  lifetime,  or 
to  bis  estate  after  his  decease.  It  is  not 
found  that  there  was  any  fraud  or  bad  faith 
in  procuring  such  payment,  or  that  the  estate 
of  said  Bowen  was  not  at  that  time  Indebted 
to  said  Coyne  for  professional  services  In  an 
amount  equal  to  or  greater  than  $1,000,  and 
it  is  not  shown  that  the  plaintiff  ever  de- 
manded of  said  defendant  that  be  return 
said  $1,000  to  him. 

The  Judgment  as  against  the  defendant 
William  Ia.  S.  Olmsted,  as  administrator  of 
the  estate  of  John  H.  Coyne,  deceased,  should 
be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event,  unless  the  plaintiff 
stipulates  within  20  days  to  reduce  the  Judg- 
ment as  against  William  Ia  S.  Olmsted,  as 
administrator  as  aforesaid,  by  the  amount  of 
$1,000,  and  interest  thereon  from  October 
10,  1899,  in  which  case  the  Judgment  as  so 
reduced  Is  affirmed,  without  costs  in  this 
court  to  either  party. 

The  Judgment  as  against  the  defendant  Ed- 
ward P.  Coyne  should  be  affirmed,  with 
costs. 

CTTLLEN,  C.  X,  and  HAIGHT,  WERNER, 
WILLARD  BARTLBTT,  HISCOCK,  COL- 
LIN, and  CHASE,  JJ.,  concur. 

Judgment  accordingly. 

(200  N.  T.  130) 

KBADS  V.  BIRNBAUM. 
(Court  of  Appeals  of  New  York.    Dec  6,  1910.) 

1.  Tbial  ({  166*)  —  Motion  fob  Nonsuit  — 
Scope  of  Heabino. 

On  a  motioii  for  nonsuit  an  issue  of  law 
only  is  preBented,  and  that  is  whether,  admit- 
ting all  the  facts  presented,  and  giving  to  the 
plaintiff  the  advantage  of  every  inference  that 
can  properly  be  drawn  from  the  facts  present- 
ed, an  issue  of  fact  is  presented  for  the  de- 
termination of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  IS  373,  374 ;   Dec.  Dig.  {  165.*] 

2.  Appeal  and   Ebbob  ({  105*)— Qtjestionb 
Reviewable— Direction  of  Vebdict. 

A  nonsuit  or  direction  of  a  verdict,  duly 
excepted  to,  raises  a  question  of  law  reviewable 


on  appeal  from  the  Judgment  both  In  the  Ap- 
pellate Division  and  in  the  Court  of  Appeals. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  721;    Dec.  Dig.  |  105.»1 

3.  Bjeotment  (I  18*)— PossEBsioN  OF  Plain- 
tiff. 

Ejectment  cannot  be  maintained,  where 
the  posseasion  of  plaintiff  continued  at  the  com- 
mencement of  the  action. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent  Dig.  |  65;  Dec.  Dig.  {  l8.»] 

4.  Pleading  ft  127*)— Answer— Admissions. 

An  admission  in  an  answer,  notwithstand- 
ing  the  dental   therein,   can    always   b6  taken 
SM  some  evidence  against  the  person  making  it 
[Ed.    Note.— For   other  cases,   see   Pleading, 
Cent  Dig.  $  206;   Dec.  Dig.  S  127.*] 

5.  Pleadinq  (8  127*)  —  Anbwbb— ADMiasiOH 
AS  TO  Possession. 

An  answer  of  ejectment,  which  denied 
plaintiff's  title  to  a  disputed  strip  of  land,  and 
asserted  defendant's  own  title  and  rSgbt  to 
possession  and  that  as  owner  she  was  entitied 
to  maintain  her  possession,  should  be  treated 
as  an  assertion  ot  right  and  not  as  an  admis- 
sion that  defendant  was  in  possession,  in  view 
of  undisputed  testimony  that  defendant  ma  not 
in  possession. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec  Dig.  S  127.*] 

Appeal  from  Supreme  Court,  AppeR&te 
Division,  Third  Department 

Action  by  Anna  Kraus  against  Louise 
Blmbaum.  From  a  Judgment  dismissing  the 
complaint,  plaintiff  appealed  to  the  Appel< 
late  Division  of  the  Suinreme  Court  where 
the  Judgment  was  reversed  (132  App.  DiT. 
667,  116  N.  T.  Supp.  916),  and  defendant  ap- 
peals.   Reversed. 

See,  also,  132  App.  Div.  940,  118  N.  TC. 
Supp.  1118. 

Jeremiah  K.  Long,  for  appellant  John 
W.  Roddy,  for  respondent 


CHASE,  J.  This  is  an  action  of  ejectment 
Upon  the  trial  at  the  close  of  the  plaintiff's 
evidence  the  defendant  moved  for  a  nonsuit 
upon  grounds  stated  at  length.  The  motion 
was  granted  and  the  court  s^ld:  "Upon  the 
two  grounds  that  the  plalntiiff  has  faUed  to 
prove  that  she  has  been  ousted  from  the  pos- 
session of  said  lot  (the  lot  described  in  the 
complaint),  and  on  the  ground  that  the  plain- 
tiff has  faUed  to  prove  that  defendant  waa 
in  possession  of  any  part  of  said  lot  at  the 
time  of  the  commencement  of  this  action,  I 
grant  the  motion  to  dismiss  the  complaint" 

The  plaintiff  duly  excepted  to  the  deter- 
mination of  the  court  and  asked  to  go  to  the 
jury  upon  all  of  the  issues  miaed  by  the 
pleadings.  The  motion  was  denied  and  an 
exception  was  talcen  to  such  denial.  Judg- 
ment was  entered,  and  upon  appeal  to  the 
AppeUate  Division  of  the  Supreme  Court 
therefrom  the  Judgment  was  reversed,  the 
order  and  Judgment  stating  it  to  be  upon  the 
law  and  the  facts,  and  a  new  trial  was  grant- 
ed, with  costs  to  the  appellant  to  abide  the 
event. 
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It  Is  urged  that  because  tbe  Judgment  of 
the  Trial  Term  was  reversed  upon  tbe  facta 
as  well  as  tbe  law,  this  court  has  no  Jurisdic- 
tion to  hear  tbe  appeal.  Tousey  v.  Eastings, 
194  N.  T.  79.  86  N.  B.  831;  Van  Slyck  v. 
Woodruff,  192  N.  X.  547,  84  N.  B.  724; 
Uirsch  ▼.  Jones,  191  N.  X,  195^  83  N.  B.  786. 

Upon  a  motion  for  a  nonsuit  an  issue  of 
law  only  Is  presented.  Tbe  Qaestlon  of  law 
is,  whether  admitting  all  the  facts  presented, 
and  giving  to.  tbe  plaintUT  the  advantage  of 
every  Inference  that  can  properly  be  drawn 
from  the  facts  presented,  an  Issue  of  fact  la 
presented  for  the  determination  of  the  Jury. 
Second  Nati(mal  Bank  of  Morgantown  ▼. 
A^eston,  172  N.  X,  250,  64  N.  E.  949;  War* 
V.  Dos  Paasos.  162  N.  X.  281,  56  N.  B.  742 ; 
Second  Nat  Bank. of  Elmlra  v.  Weaton,  161 
N.  X.  520,  55  N.  B.  1080,  76  Am.  St  ilep. 
283 ;  Wltherow  v.  Slayback,  158  N.  X.  648, 
53  N.  E.  681,  70  Am.  St  Rep.  507;  McDon- 
ald V.  Met.  St  Ry.  Co.,  167  N.  X.  66,  60  N. 
jai  282;  Place  v.  N.  X.  C.  &  H.  S.  B.  R.  Co., 
167  N.  X.  345,  60  N.  B.  632. 

Tbe  case  of  Collier  t.  Collins,  172  N.  X. 
99,  101,  64  N.  B.  787,  is  called  to  our  atten- 
tion, and  it  is  claimed  that  it  Is  authority 
for  the  defendant's  claim  tliat  without  the  en- 
try of  an  order,  denying  a  motion  by  the 
idaintlfT  for  a  new  trial  and  an  appeal  ther^ 
from,  tbe  Appellate  Division  had  no  power 
to  review  or  reverse  the  Judgment  of  non- 
salt  In  the  Collier  Case  there  was  no  ex- 
ception to  tbe  determination  of  the  court 
granting  the  nonsuit  and  the  appeal  was 
from  the  Judgment  only.  The  court  say: 
"Such  an  appeal  does  not  permit  that  court 
(Appellate  Division)  to  pass  upon  the  weight 
of  evidence,  and  is  in  effect  a  waiver  of  any 
farther  revieyr  of  the  questions  of  fact 
While  Appellate  Divisions  have  a  wide  latl- 
tode,  which  we  would  be  glad  to  have  tbem 
exercise  more  freely,  in  reversing  upon  the 
facts,  tbey  have  no  power  to  do  so.  In  an 
action  tried  before  a  Jury,  unless  an  order 
is  entered  denying  a  motion  for  a  new  trial 
made  -upon. the  proper  ground  and  an  appeal 
is  taken  from  tbe  order." 

In  Alden  v.  Knights  of  Maccabees,  178  N. 
X.  585,  542,  71  N.  B.  104,  106,  tMs  couri^  re- 
ferring to  the  Collier  Case,  say:  "Ho  ex- 
ception was  taken  at  the  trial  to  the  ruling 
of  tbe  court  dismissing  the  complaint  and  bo 
motion  for  a  new  trial  was  made,  but  tbe  ap- 
peal taken  from  the  Judgment  only.  We  held 
that  because  there  was  no  exception,  tlie 
Appellate  Division  was  without  power  to 
reverse  tbe  Judgment  though  the  nonsuit 
might  have  been  improper." 

The  decision  In  the  Collier  Case  in  no  way 
affects  the  other  decisions  of  this  court 
wlilcb  bold  that  a  nonsuit  or  direction  of  a 
▼erdict  duly,  excepted  to,  raises  a  question 
of  law  reviewable  on  appeal  from  the  Judg- 
ment both  in  the  Appellate  Division  and  in 
this  court  The  only  queetlMi' now  .for  deter- 
mination In  this  court  is  a  question  of  law, 


notwithstanding  tbe  form  of  -the  order  of 
the  Appellate  Dlvlsioh. 

The  land,  the  -  possession  pt  which  is  in 
dispute  In  this  action,  is  situated  in  a  short 
block  on  the  south  side  of  Twenty-Fourth 
street  (formerly  Utica  street)  in  the  city  of 
Watervllet  The  block  is  bounded  on  tbe 
west  by  Seventh  avenne  (formerly  William 
street)  and  on  the  east  by  a  20-foot  alley. 
The  block  of  land  is  divided  into  four  lote, 
known  and  distin'guished  on  a  certain  map 
of  a  part  of  a  farm  made  January  1,  1847, 
by  George  Henry  Warren  and  copied  and 
additions  made  thereto  November  11,  1851, 
by  B.  Turner,  dvll  engineer.  Tbe  four  lots 
are  each  described  as  25  feet  front  and  94 
feet  deep  running  from  Twenty-Fourth  street 
to  a  l()-foot  alley.  They  are  numbered  from 
Seventh  avenue  on  said  maps  as  75,  76,  77, 
and  78.  On  the  comer  of  Twenty-Fourth 
Street  and  tbe  2(X-foot  alley  Is  a  house  that 
has  stood  there  for  many  years.  On  the  cor- 
ner of  Twenty-Fourth  street  and  Seventh  ave- 
nue is  another  house  that  has  also  stood 
there  for  many  years.  The  plalntUTs  hus- 
band became  tbe  owner  of  lots  75  and  76  by 
deed  dated  March  4,  1895,  In  wtildi  said 
lots  are  described  as  being  50  feet  on  Twenty- 
Fourth  street  and  running  to  the  10-foot  alley, 
and  as.  being  lots  75  and  76  as  distinguished 
on  said  maps.  Tbe  defendant  became  the 
owner  of  lot  77  by  deed  dated  May  18,  1888, 
in  which  the  lot  is  described  as  being  25  feet 
on  Twenty-Fourth  street  and  running  to  said 
alley,  and  as  b^ng  lot  77  as  distinguished 
on  said  maps.  The  distance  from  tbe  north- 
east comer  of  the  house  on  Twenty-Fourth 
street  and  the  20-foot  alley  to  the  northwest 
comer  of  the  house  on  Twenty-Fourth  street 
and  Seventh  avenue  is  108  feet  being  8  feet 
more  than  the  aggregate  stated  width  of  the 
four  lots.  It  does  not  appear  Whether  this 
excess  of  land  arises  from  an  enov  In  the 
surveys  and  maps  or  whether  it  arises  from 
one  or  the  other  or  both  of  said  houses  ex- 
t^idtng  over  upon  the  alley  or  avenue  re- 
spectively. There  is  a  bouse  on  the  defend- 
ant's lot  and  measuring  from  the  northeast 
corner  of  tbo  bouse  at  Twenty-Fourth  street 
and  the  20-foot  alley  westerly  60  feet  tbe  de- 
fendant's west  line  would  appear  to  be  about 
one  foot  westerly  of  her  house ;  and  measur- 
ing from  the  northwest  comer  of  the  house 
on- Twenty-Fourth  street  and  Seventh  avenue 
easterly  60  feet,  the  plaintiff's  easterly  line 
would  appear  to  be  about  nine  feet  west  of 
the  defendant's  bouse.  This  leaves  about 
eight  feet  of  land  over  which  a  controversy 
bos  arisen  which  has  resulted  In  tills  action. 
The  plaintiff  did  not  produce  said  maps  or 
establish  the  true  line  of  either  Seventh 
avenue  or  the  20-foot  alley,  and  the  record 
wholly  fails  to  disclose  who  has  tbe  record 
title  of  the  eight  feet  of  land  in  controversy. 

A  large  amount  of  testimony  was  offered 
by  the  plaintiff  in  regard  to  the  possession 
of  the  eight  feet  of  land,  and  It  Is  claimed. 
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by  her  tbat  she  and  her  predecessors  In  title 
have  been  in  possession  of  the  eight  feet  of 
lend  claiming  title  thereto  for  such  a  length 
of  time  as  to  establish  her  ownership  thereof. 
It  is  unnecessary  to  review  such  testimony, 
because  we  are  of  the  opinion  that  the  pos- 
session that  she  and  her  predecessors  have 
had  continued  In  her  at  the  time  of  the  com- 
mencement of  this  action,  and  for  that  rea- 
son this  action  cannot  be  maintained. 

For  years  prior  to  about  1888  a  fence  had 
been  maintained  from  the  southwest  comer 
of  what  is  now  the  defendant's  house,  south- 
erly to  the  alley.  So  far  as  appears,  the 
owner  of  lot  76  then  occupied,  and  for  some 
time  prior  thereto  had  occupied,  the  land  up 
to  the  west  side  of  the  defendant's  house. 
A.  prior  owner  of  lot  76  testified  tjiat  she  ob- 
tained a  deed  of  the  property  in  1888  and 
took  possession  up  to  what  is  now  the  defend- 
ant's bouse.  Soon  thereafter  a  fence  was 
built  about  one  foot  west  of  the  defendant's 
known  as  the  "spite  fence."  It  was  16  or 
16  feet  In  length  and  high  enough  to  pre- 
vent the  use  of  the  windows  in  the  house. 
A  wire  fence  was  built  from  the  spite  fence 
northerly  to  Twenty-Fourth  street,  and  from 
said  fence  southerly  to  the  fence  from  the 
comer  of  the  honse  to  the  alley,  making  a 
continuous  fence  from  Twenty-Fourth  street 
to  the  alley  on  anbstantlaUy  the  line  claimed 
by  the  plaintiff.  When  the  plaintiff's  hus- 
band purcliased  lots  7S  and  76  he  took  pos- 
session up  to  such  fence  and  planted  the  land 
with  vegetables,  flowers,  and  bushes.  After 
his  purchase  of  lots  75  and  76,  the  fence 
from  the  southwest  comer  of  the  defendant's 
honse  to  Twenty-Fourth  street  was  taken 
down  and  a  fence  was  not  maintained  west 
of  the  honse  until  1001.  That  teace,  as  then 
erected,  was  a  post  fence  with  boards  nailed 
thereon,  and  it  was  continued  from  Twenty- 
Fourth  street  to  the  alley.  It  is  unnecessary 
to  refer  to  the  details  of  the  controversy  be- 
tween the  parties  thereafter  nntU  May,  1908i 
On  May  4,  1908,  the  defendant,  without  go- 
ing upon  the  land  in  dispute,  but  while 
standing  uiran  land  confessedly  belonging  to 
her,  tore  the  boards  off  from  a  part  of  the 
fence  next  to  her  house.  The  fence  was  then 
rebuilt  The  old  posts  were  taken  out  and 
new  posts  were  put  In  and  boards  nailed 
thereon,  so  that  the  fence  again  was  contin- 
uous from  Twenty-Fourth  street  to  the  alley. 
On  May  14,  1908,  plaintiff's  husband  deeded 
to  her  lot  76  and  she  testified  tbat  she  went 
into  possession  np  to  the  fence.  It  is  only 
what  occurred  after  May  14th,  therefore,  that 
can  Justlfyt  If  at  all,  the  maintenance  of  this 
action  to  recover  possession  of  said  land. 

The  only  acts  after  May  14th,  so  far  as 
the  defendant  is  concerned,  took  place  on 
May  20th.  (Hi  that  day  the  foice  from 
Twenty-Fourth  street  along  the  side  of  the 
defendant's  house  was  torn  down  to  the  ex- 
tent of  removing  the  boards  therefrom  and 


pQlng  them  up  between  the  posts  of  the  fence 
and  the  defendant's  house.  In  doing  this  the 
defendant  and  her  husband  were  present,  but 
not  upon  the  land  in  dispute,  although  they 
directed  two  men,  who,  in  removing  the 
boards  from  the  fences  were  more  or  less 
upon  such  land.  After  this  occurrence  the 
fenbe  remained  unimpaired  from  the  alley  In 
the  rear  for  40  feet  towards  Twenty-Fourth 
street,  end  the  fence  posts  remained  undis- 
turbed from  the  end  of  such  fence  to  Twenty- 
Fourth  street  On  May  22,  1908,  this  action 
was  commenced.  Plaintiff  testified  that  when 
the  action  was  commenced  neltlier  the  plain- 
tiff nor  her  husband  had  anything  belonging 
to  them  on  the  liand  in  dispute.  She  further 
testified  that  she  was  in  the  possession'  of 
lot  76  at  the  time  the  action  was  commenced, 
and  her  husband  testified  'Uiat  he  planted 
flowers  within  six  Inches  of  the  fence  during 
May,  1908,  and  that  the  flowers  were  growing 
there  when  the  action  was  commence  and 
he  further  testified  that  he  did  not  kiiow  as 
the  defendant  ever  came  across  that  fence  or 
interfered  In  any  way  with  any  part  of  the 
land  in  dispute  at  any  time  prior  to  the  com- 
mencement of  the  action. 

It  Is  claimed  that  there  la  an  admission 
In  the  answer  which,  notwithstanding  the 
denials  therein.  Is  some  evidence  that  the  de- 
fendant was  In  fact  in  possession  of  the  dis- 
puted land.  An  admission  In  an  answer, 
notwithstanding  a  denial  therein,  can  always 
be  taken  as  some  evidence  against  the  person 
making  the  admission.  Talbot  r.  IianMieim, 
188  N.  Y.  421,  81  N.  E.  163. 

Taking  all  of  the  answer  in  this  case,  how- 
ever, and  the  undisputed  testimony  tbat  we 
have  mentioned,  the  statement  In  the  an> 
swer  as  to  the  possession  should  be  treated 
as  an  assertion  of  right,  and  not  as  an  ad- 
mission of  fact  It  was  evidently  so  treated 
by  the  court  without  objection  tLt  the  tlm« 
the  motion  for  a  nonsnlt  was  made  and 
granted.  The  Trial  Term  was  right  in  hold- 
ing that  the  complaint  should  be  dismissed. 
Assuming  that  the  plaintiff  is  right  in  her 
claim  of  ownership  of  the  eight-foot'  strip, 
the  occurrences  of  May  2Utb  amounted  to  a. 
trespass.  Thompson  r.  Burhans,  78  N.  Y.  93, 
89;  Butler  v.  Frontier  Tel.  Oo^  US  N.  T. 
486,  490,  79  N.  E.  716,  11  L.  B.  A.  (N.  fl.)  820,. 
116  Am.   St  Rep.  063. 

The  defendant  did  not  oust  the  plaintlfl 
from  BQch  possession  of  the  land  as  she  thea 
bad,  or  In  any  way  retain  the  possession 
thereof. 

The  order  of  the  Appellate  Division  should, 
be  reversed  and  Judgment  of  the  Trial  Term, 
affirmed,  with  costs  in  both  courts.- 

OULLEN^  C.  J.,  and  VANN,  WERNER, 
WILIiARD  BARTLEIT,  and  HISOOG^ 
JJ.,  concur^ 


Ordered  «cooidIngljr< 
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(Gout  of  Appeals  o<  New  Xork.    Dec.  18, 
1910.) 

1.  COUBTS  (I  237*)— QOMTIOOT  Bxthwabix— 

Ckbtified  QuxsnoNS  fbou  Apfeixati:  Di- 
vision TO  CotTKT  OF  APPKiXfl. 

The  Court  of  Appeals  on  an  appeal  grant- 
ed by  the  Appellate  Division,  certifyinr  a  ques- 
tion of  law,  IS  limited  to  a  categorical  answer 
to  the  question  certified. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  678-698;   Dec.  Dig.  S  237.*] 

2.  CoiTBTS  (i  50»)  — Supreme  Couet— Tbial 
AND  Special  Tebus— Apfeixate  Division. 

The  Supreme  Court  Is  divided  into  two 
parts,  Trial  and  &^;)ecial  Terms,  constituting  one 
part  vested  under  Code  Civ.  Proc.  J  217,  with 
general  original  Jurisdiction  in  law  and  equity ; 
and  the  Appellate  Division  created  by  Const, 
art  6,  i  2,  to  exercise  appellate  Jurisdiction  in 
mstters  arising  at  the  tiial  and  special  terms 
and  authorized  under  Code  Civ.  PrOc.  |  1281,  to 
hear  controversies  on  submission,  constituting 
the  Other  part,  and  the  parts  are  courts. 

[Ed.  Note.— For  other  cases,  see  Courts,' Dec. 
Dig.  i  50.*] 

3.  Appeai.   and    EbBOB    ({    422*)— NOTIOX   OF 
Appeal  —  Amxvdukrj  —  Jdbibdiction  of 

OOUBT. 

Under  Code  Civ.  Proc.  {  190,  allowing  ap- 
peals only  from  actual  determination  of  the  Ap- 
pellate Division,  excepting  in  the  cues  enumei^ 
ated  in  section  1386  ana  in  Code  Cr.  Proc  \ 
517,  and  under  section  1808,  providing  that  the 
"court  in  or  to  which  the  appeal  is  taken"  may 
permit  an  amendment  to  the  notice  o{  appeal, 
the  Supreme  Court  at  Special  Term  has  no 
power  to  allow  an  amendment  to  a  notice  of  ap- 
peal from  an  order  of  the  Appellate  Division  to 
the  Court  of  Appeala,  but  the  power  to  amend 
is  limited  to  the  Appellate  Division  and  the 
Court  of  Appeals. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2149;   Dec.  Dig.  {  422.*] 

4.  Appeal  and   Ebbob   ({  422*)— Nottck  of 

APPEAI/— AlCENDUERT. 

The  court  allowing  an  amendment  to  a  no- 
tice of  appMl  as  authorised  by  Coda  Civ.  Proc 
1 1308,  allowing  amendments,  may  supply  omls- 
rions  and  cure  defects  which  occur  through  mis- 
take, inadvertence,  or  excusable  neglect,  where 
appellant  has  seasonably  and  in  good  faith 
served  his  notice  of  appeal,  but  the  court  can- 
not make  a  new  notice  of  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  2149;   Dec.  Dig.  S  422.*] 

6k  Appeai,  and  Ebbob  (5  422*)— Notice  of 
Affbait— Amendment— FowEB  to  Aixow. 
Under  Code  CSv.  Proc  {  1303,  providing 
that  the  court  in  or  to 'which  an  appeal  is  tak- 
en may  permit  an  amendment  to  the  notice  of 
appeal,  a  notice  of  appeal  to  review  interlocu- 
toijr  and  final  Judgments  of  the  Appellate  Di- 
vision, which  redtes  that  appellant  intends  to 
bring  up  for  review  the  interlocutory  judgment, 
and  which  correctly  identifies  it  by  the  date  of 
entn,  may  be  amended  so  as  to  specify  the  in- 
tentlan  to  bring  up  for  review  the  judgment  of 
the  Appellate  Dinsion  affirming  the  iotetlocu- 
toiy  Jnogment  so  as  to  make  the  notice  com- 
ply with  the  requirements  of  section  1350. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  |  2149;  Dec.  Dig.  §  422.*] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department    ' 

Action  by  Eugene  Waldo  and  another 
against    Fedor    Schmidt,    individually,,  etc 


From  an  order  of  tlie  Appellate  Division  (139 
App.  Dlv.  S89,  124  N.  7.  Supp.  189),  revers- 
ing an  order  granting  a  motion  for  leave  to 
amend  a  notice  of  appeal,  defendant  appeals 
pnrsoant  to  leave  granted  by  the  Appellate 
Division  certifying  a  question  to  the  Court 
of  Appeals,  and  he  also  moves  in  the  Court 
of  Appeals  for  leave  to  amend  the  notice. 
Order  aflSrmed,  and  motion  to  amend  notice 
Of  appeal  granted. 

See,  also,  198  N.  X.  193,  91  N.  B.  S21,  125 
N,  X.  Supp.  1149. 

Martin  L.  Stover,  for  appellant  Clarence 
De  Witt  Rogers,  for  respondents. 

WERNEB,  J.  Ttie  Supreme  Conrt  at  Spe- 
cial Term  granted  to  the  above-named  appel- 
lant an  ord»  giving  blm  leave  to  amend  bis 
notice  of  appeal.  From  that  order  the  pres- 
mt  respondents  appealed  to  the  Appellate 
Division,  where  the  order  was  reversed  npon 
two  grounds:  (1)  That  the  court  at  Special 
Term  bad  no  power  to  allow  the  amendment 
(2)  That  the  amendment  was  one  which  had 
the  effect  of  extending  the  appellanfs  time 
to  appeal,  and  therefore  slunild  not  liave 
been  granted.  After  making  its  decision,  tlie 
Appellate  Division  granted  t»  the  appellant 
leave  to  appeal  t»  tbia  conrt  and  certified  the 
following  question  of  law:  "Did  the  Supreme 
Court  at  Special  Term  have  power  to  make 
the  order  herein  dated  April  26, 1910,  amend- 
ing a  notice  of  appeal  to  the  Court  of  Ap- 
peals from  an  order  of  the  Appellate  Division 
of  the  Supreme  Conrtt"  Since  onr  power' 
of  review  is  limited  to  a  categorical  answer 
to  the  question  certified  (Devlin  t.  Hinman, 
161  N.  X.  115,  65  N.  E.  386;  Davis  v.  Comue, 
161  N.  X.  172,  45  N.  B.  449;  Grannan  T. 
Westchester  Racing  Ass^  163  N.  X.  449,  47 
N.  E.  896),  onr  discussion  would  ordinarily 
be  confined  to  the  considerations  germane  to 
that  question  and  no  other;  but  the  appel- 
lant has  submitted  to  ua  an  original  motion 
for  leave '  to  amend  his  notice  of  appeal 
wbicb  he  asks  ns  to  grant  if  bis  appeal 
proves  unsuccessful,  and  for  the  convenience 
of  all  concerned  we  shall  consldor  in  one 
opinion  the  appeal  from  the  order  referred  to 
as  well  as  the  original  motion. 

The  question  which  arises  upon  the  appeal 
is  whether  a  motion  for  leave  to  amend  a 
notice  of  an  appeal  takrai  to  the  Court  of 
Appeals  from  an  order  or  Judgment  of  the 
Appellate  Division  may  be  made  at  Special 
Term  or  must  be  made  to  the  Appellate  Di- 
vision, where  the  moving  party  elects  to 
address  his  motion  to  the  Supreme  Court  in- 
stead  of  the  Court  of  Appeals.  The  Gode 
of  Civil  Procedure  (section  1303)  directs  that 
such  a  motion  most  be  to  "the  court,  in  or  to 
which  the  appeal  is  taken,"  and  we  are  to 
decide  whether  the  words  "the  court  In" 
refer  only  to  the  Appellate  Division  or  to 
the  Supreme  Court  in  its  entirety.  The  ap- 
pellant contends  that  there  is  only  one  Su- 


•FW  other  caiei  see  lame  topic  and  section  NUMBER  In  Dec.  Dig.  tt  Am.  Dig.  Kay  No.  Seriee  a  Rep'r  IndezM 
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preme  Court,  of  wUch  the  Special  Term  la 
as  much  a  part  as  the  Appellate  Division; 
that,  whea  an  appeal  is  taken  to  the  Court 
of  Appeals  from  an  order  or  Judgment  of  the 
Appellate  Division,  It  Is  an  appeal  from  the 
Supreme  Court ;  and  that,  when  a  motion  is 
made  at  Special  Term  to  amend  the  notice 
of  such  an  appeal,  it  Is  made  in  the  court 
from  which  the  appeal  is  taken.  The  prem- 
ise of  this  argument  is  theoretically  sound, 
but  its  conclusion  is  not  so,  for  It  ignores 
several  practical  considerations  of  control- 
ling influence.  There  is  but  one  Supreme 
Court,  it  is  true,  but  it  is  divided  by  the  Con- 
stitution, the  statutes,  and  the  rules  of  prac- 
tice into  two  distinct  parts.  The  Trial  and 
Special  Terms  comprise  one  part,  vested  with 
the  general  original  Jurisdiction  in  law  and 
equity  formerly  possessed  and  exerdsed  by 
the  Supreme  Court  of  the  colony  -of  New 
York  and  by  the  Court  of  Chancery  in  Eng- 
land, subject  to  the  exceptions,  additions, 
and  limitations  created  by  the  Constitution 
and  laws  of  the  state.  Code  Civ.  Proc.  | 
217.  The  Appellate  Division  forms  another 
and  distinct  port  of  the  same  court  It  is 
created  by  the  Constitution  (article  6,  {  2) 
for  the  express  purpose  of  exercising  appel- 
late. Jurisdiction  In  matters  arising  in  the 
Trial  and  Special  Terms  of  the  Supreme 
Court  and  in  Inferior  courts.  The  Appellate 
Division  is  given  original  Jurisdiction  in  a 
very  few  matters,  of  which  the  most  con- 
spicuous UlustratloB  is  the  right  to  bear  and 
determine  real  controverBles  upon  submis- 
sion (Code  Civ.  Proc.  i  1281).  but  its  chief 
function  is  to  exercise  app^ate  Jurisdiction, 
which  is  designed  to  be  final  in  certain  spec- 
ified cases  and  intermediate  in  many  more. 
It  is  obvious,  therefore,  that,  while  there  is 
but  one  Supreme  Court  in  theory  and  in  fact, 
it  Is  divided  into  separate  parts,'  which  exer- 
cise .distinct  and  dissimilar  functions.  For 
convenience  and  brevity,  these  parts  are 
spoken  of  both  collociulally  and  in  the  stat- 
utes as  courts,  and  such  they  are  in  fact,  al- 
though all  included  under  the  generic  title  of 
the  Supreme  Court.  The  Trial  and  Special 
Terms  have  many  powers  and  duties  which 
are  not  possessed  by  or  imposed  upon  the  Ap- 
pellate Division,  and  which  the  former  may 
exercise  even  after  an  appeal  has  been  taken 
to  the  latter  or  to  this  court.  A  few  familiar 
instances  will  suffice  to  Illustrate  this  phase 
of  the  court's  original  and  continuing  Juris- 
diction. The  pendency  of  an  appeal  to  the 
Appellate  Division,  or  to  this  court,  is  not  a 
bar  to  a  motion  for  a  new  trial  at  Special 
Term.  Henry  v.  AUen,  147  N.  Y.  846,  41  N. 
G.  694.  Snbstlttited  attorneys  may  move  at 
Special  Term  for  the  delivery  to  them  of 
papers  in  the  action  after  an  appeal  has  been 
taken.  People  ex  rel.  Hoffman  v.  Board  of 
Education,  N.  Y.  City,  141  N.  Y.  86,  36  N.  B. 
1087.  And  the  same  rule  is  followed  in 
cases  where,  for  one  reason  or  another,  the 
record  as  made  in  the  court  of  original  Juris- 
diction has  to  be  amended  for  use  in  the  ap- 


pellate courts.  Peterson  v.  Swan,  119  N.  Y. 
662,  23  N.  E.  1004.  There  are  other  proceed- 
ings, notices,  and  orders,  however,  in  which 
we  find  the  exact  antithesis  of  this  general 
condition.  Some  records  of  the  Appellate 
Division  relate  so  exclusively  to  Its  own  pe- 
culiar Jurisdiction  as  to  preclude  the  possi- 
bility of  interference  therewith  by  other 
courts.  If  this  were  not  so,  that  court  could 
not  perform  its  functions  with  any  degree  of 
order  or  independence.  It  is  a  truism  which 
has  become  axiomatic  that  all  courts  of  rec- 
ord must  have  control  of  all  proceedings 
which  relate  solely  to  their  own  orders  and 
Judgments.  In  the  light  of  these  suggestions, 
it  is  obvious  that  a  notice  of  appeal  to  this 
court  from  an  order  or  Judgment  of  the  Ap- 
pellate Division  is  a  proceeding  in  the  action 
with  which  the  Special  Term  has  no  con- 
cern. An  application  to  amend  such  a  notice, 
if  addressed  to  the  Supreme  Court,  must  be 
made  to  the  Appellate  Division,  for  that  la 
the  court  in  which  the  appeal  is  taken. 
There  la  no  such  thing  as  an  appeal  to  this 
court  from  an  order  or  Judgment  of  the  Spe- 
cial Term  or  Trial  Term,  except  (1)  in  the 
case  of  a  final  Judgment  at  Special  Term 
after  the  affirmance  of  an  interlocutory  Judg- 
ment by  the  Appellate  Division,  or,  the  re- 
fusal by  the  latter  court  of  an  application  for 
a  new  trial  made  to  it  in  the  first  instance, 
or  upon  appeal  from  an  order  of  the  Special 
Term  denying  such  an  application  pursuant 
to  the  provisions  of  section  1336  of  the  Code 
of  Civil  Procedure;  (2)  in  capital  cases  In 
which  the  statute  (Code  Cr.  Proc.  {  517)  pro- 
vides that  appeals  shall  be  taken  directly 
from  the  courts  of  first  instance  to  this  court. 
In  all  other  cases  appeals  to  this  court  can 
only  be  taken  from  actual  determinations 
made  by  the  Appellate  Division  (Code  Civ. 
Proc.  i  190).  The  statutes  provide  that  a 
notice  of  such  an  appeal  may,  under  specified 
circumstances,  be  amended  by  the  court  "in 
or  to  which"  the  appeal  is  taken.  Code  Civ. 
Proc.  I  1308.  This  power  of  amendment  la 
distinctly  limited  to  two  courts,  and  the  limi- 
tation necessarily  excludes  any  other.  As 
applied  to  the  case  at  bar,  these  two  courts 
are  the  Appellate  Division,  in  which  the  ap- 
peal was  taken,  and  the  Court  of  Appeals, 
to  which  th^  appeal  was  taken. 

The  appellant  cites  Mott  v.  Lansing,  6  IJana. 
516,  as  an  authority  holding  that  the  court 
at  Special  Term  has  power  to  amend  a  notijce 
of  an  appeal  taken  from  the  Appellate  Divi- 
sion to  this  court,  and  our  attention  Is  direct- 
ed to  the  fact  that  in  that  case  the  order  of 
the  General  Term  is  said  (In  Lavalle  v.  Skel- 
ly,  90  N.  Y.  548)  to  have  been  affirmed  in  this 
court  We  have  been  unable  to  find  any  Bocb 
record  of  Mott  v.  Lansing  In  this  court  In 
that  case  the  General  Term,  in  the  Third  De- 
partment reversed  an  order  of  the  Special 
Term  denying,  for  want  of  power,  a  motion  to 
amend  a  notice  of  appeal  to  this  court  by  In- 
.sertlng  therein  a  stipulation  for  Judgment  ab- 
solute. The  General  Term  seems  to  have  as- 
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sumed  that  the  f^pectal  <Ferm  had  power  to 
grant  the  ajuendment,  for  It  is  not  discussed 
In  the  brief  opinion  handed  down.  In  the 
later  case  of  Bulkley  v.  Whiting  Mfg.  C!o.i  136 
Appl  Div.  479.  121  N.  Y.  SupjL  160,  the  Ap- 
pellate Division,  in  the  First  Department)  held 
that  the  Special  Term  had  no  such  power.  In 
that  case  the  defendant  procured  an  order;  at 
Special  Term  amending  its  notice  of  appeal 
to  this  court,  pending  the  decision  of  a  mo- 
tion at  Special  Term  to  amend  the  Judgment 
so  as  to  conform  it  to  the  order  of  the  Appel- 
late Dirislon.  It  was  decided  that  a  judg- 
ment entered  upon  an  order  of  the  Appellate 
Division  was  a  judgment  of  that  court,  but 
that  the  act  of  the  clerk  in  entering  the  same . 
being  purely  ministerial,  it  was  not  essential 
that  a  motion  to  correct  it  should  be  made  in 
the  Appellate  DlTlslon,  and  might  properly  be 
made  at  Si>ecial  Term.  A  contrary  conclu- 
sion was  reached,  however,  as  to  the  power 
to  amend  the  notice  of  appeal,  for  it  was  dls- 
tlnetly  held  that  the  Special  Term  had  bo  ju- 
risdiction. To  that  extent  we  approve  of  the 
decision;  bnt  it  goes  a  step  further,  and  holds 
that  this  court  alone  has  power  to  amend  a 
notice  of  appeal  from  an  order  or  judgment  of 
the  Appellate  Division.  That  is  incorrect 
The  statute  has  lodged  the  power  in  either 
court  It  is  not  concurrent,  bnt  alternative, 
and  only  when  one  court  has  acted  does  it  ex- 
clude the  other. 

For  these  reasons,  we  conclude  that  the 
Special  Term  had  not  the  power  which  it  as- 
sumed to  exercise,  that  the  order  applied 
from  must  be  affirmed,  with,  costs,  and  that 
the  question  certified  to  us  must  be  answered 
in  the  negative. 

The  question  Involved  in  the  original  mo- 
tion now  made  to  this  court  to  amend  the  no- 
tice of  appeal  is  whether  the  amendment,  if 
granted,  will  so  change  the  notice  as  to  extend 
the  appellant's  time  to  appeal  beyond  the 
period  limited  by  the  statute^  We  cannot 
make  a  new  notice  of  appeal,  but  we  have 
authority  to  supply  omissions  and  cure  de- 
fects which  occur  through  mistake,  inadvert- 
ence, or  excusable  neglect  where  an  appel- 
lant has  seasonably  and  In  good  faith  served 
ills  notice  of  appeal.  A  few  recftals  from  the 
record  wUl  focus  the  discussion  upon  the  pre- 
cise point  at  issue. 

The  action  Is  in  equity  to  set  aside  an  ac- 
count stated  and  the  settlement  made  in  ac- 
cordance therewith,  and  to  reopen  and  restate 
the  accounts  l>etween  the  parties.  At  Special 
Term  the  court  upon  the  report  of  a  referee, 
rendered  an  Interlocutory  Judgment  In  tavor 
of  the  plaintiff.  The  defendant  took  an  ap- 
peal to  the  Appellate  Division  where  the  in- 
terlocutory judgment  was  aflBrmed.  The  case 
was  returned  to  the  referee  upon  whose  re- 
port a 'final  judgment  was  entered.  An  ap- 
peal from  that  judgment  wastak^n  to  the  Ap- 
pellate Division  which  also  resulted  in  an  af- 
firmance. From  the  afflrmancrf  of  that  Bnal 
judgment  the  defendant  seasonably  took  an 
appeal  to  ttiJs  court  and  in  his  notice  of  ap- 
peal he  announced  Ills  Intention  "to  bring  np 


for  review  the  tnteriocutory  Jodgment  and 
every  part  thereof  made  in  this,  action"  and 
correctly  Identified  the  interlocutory  judg- 
ment by  the  date  of  entry.  In  March,  1910, 
the  respondent  made  a  motion  In  this  court  to 
dlamlaa  the  appeal  in  so  far  as  it  related  to 
the  interlocutory  Judgment  because  the  nor 
tlce  of  appeal  did  not  specify  the  appellant's 
int«DLtion  to  appeal  from  the  judgment  of  the 
Appellate  Division  affirming  the  Interlocutory 
jodgmait  of  the  Special  Term.  The  motion  to 
dismiss  was  denied,  but  the  court  held  that  the 
appellant's  notice  was  defective  because  it  did 
not  specify  the  appellant's  intention  to  bring 
up  for  review  the  judgment  of  the  Appelate 
Division  affirming  the  Interlocutory  judgment 
Waldo  V.  Schmidt  198  N.  X.  194,  91  N.  E.  521. 
The  omission  there  pointed  oat  the  appellant 
now  seeks  to  have  supplied  by  amendmrat 

The  appellant  by  making  this  motion  to 
amend,  concedes  the  mistake  in  his  practice. 
Quite  apart  from  that,  however,  the  question 
is  settled  t>eyond  dispute  by  the  unequivocal 
language  of  the  statutes  and  the  decisions  of 
this  court  The  C!ode  of  Civil  Procedure 
(section  1350)  provides  that  upon  an  appeal  to 
this  court  from  a  final  judgment  in  the  Ap- 
pellate Division,  the  affirmance  of  an  inter- 
locutory judgment  in  the  action  may  be  re- 
viewed at  the  election  of  either  party,  and 
this  election.  If  made  by  the  appellant,  must 
be  manifested  by  a  distinct  specification  of 
the  interlocutory  judgment  to  be  reviewed 
(Code  Civ.  Proc.  f  1301).  The  correct  prac- 
tice in  that  regard  Is  so  clearly  and  succinct- 
ly set  forth  in  the  opinion  written  by  Judge 
Haight  upon  the  decision  of  the  motion  to 
dismiss  the  appeal  (198  N.  7.  194,  91  N.  B. 
521)  that  nothing  can  be  profitably  added.    - 

This  motion  resolves  itself  into  the  single 
question  whether  the  amendment  is  one  which 
we  have  power  to  grant  for  we  think  the  cir- 
cumstances are  such  that  if  the  power  exists 
it  should  be  exercised.  Referring  again  to 
the  language  of  section  1303  of  the  Code  of 
Civil  l>rocedure,  we  see  that  the  court  is  au- 
thorized to  amend  a  notice  of  appeal  which 
has  been  seasonably  served  where  the  appel- 
lant has  omitted  through  mistake,  inad- 
vertence, or  excusable  neglect  to  do  any  oth- 
er act  necessary  to  perfect  the  appeal.  TlUs 
provision  is  In  hacmony  with  sections  721  to 
724,  inclusive,  of  the  Code  of  Civil  Procedure, 
which  give  to  the  courts  the  most  ample  powr 
er  of  amendment  of  every  process,  pleading, 
or  other  proceeding,  at  any  stage  of  an  action, 
either  before  or  after  judgment  in  any  case 
where. the  amendment  will  not  affect  the  sub- 
stantial rights  of  the  adverse  party. 

In  the  case  at  bar,  the  appellant's  notice 
of  appeal  to  the  Appellate  Division  from  the 
final  judgment  of  the  Special  Term  contained 
a  statement  of  his  intention  to  bring  up  .for 
review  the  interlocutory  judgment  which  had 
tjieretof ore  l)een  rendered  against  him.  When 
he  appealed  to  this  court  he  Inserted  in  his 
notice  the  same  statement  which  had  been  a 
part  of  his  notice  of  appeal  to  the  Appellate 
Division.    Be  should  have  Inserted J^^h^fj^i^^ 
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tlce  of  appeal  to  this  court  a  sentence  sig- 
nifying; his  Intention  to  bring  np  for  review 
tbe  Appellate  Division's  affirmance  of  the  in- 
terlocutory judgment  as  well  as  Its  affirmance 
of  the  final  Judgment  •  The  interlocutory 
judgment  was  ^properly  described  in  the  no* 
tice,  and,  as  there  was  only  one,  his  adversary 
could  not  have  been  mislfid.  That  tbe  omis- 
sion to  specify  tbe  judgment  of  affirmance, 
instead  of  the  Interlocutory  judgment,  was 
the  result  of  inadvertence  or  mistake,  is  ob- 
vious when  we  consider  that  there  was  no 
occasion  for  referring  to  the  interlocutory 
judgment  except  for  the  purpose  of  bringing 
It  up  for  review.  The  appellant  attempted  to 
specify  the  subject  of  his  appeal,  but  did  it 
imperfectly  because  he  failed  to  state  that  it 
was  tbe  interlocutory  judgment  as  affirmed 
by  the  Appellate  Division  that  be  intended  to 
bring  up  for  review.  Had  he  failed  to  men- 
tion it  at  all,  we  would  be  powerless  to  help 
talm,  because  an  amendment  in  that  event 
would  make  a  new  notice  after  the  time  to 
appeal  has  expired.  That  is  the  precise  point 
which  differentiates  the  case  at  bar  from  the 
case  of  Blch  v.  Manhattan  Ry.  Co.,  150  N. 
T.  542,  44  N.  B.  1097,  where  it  was  held  that 
the  interlocutory  judgment  conid  not  be  the 
subject  of  review  in  this  court,  for  tbe  reason 
that  it  was  not  specified  in  the  notice  of  ap- 
peal. As  matter  of  fact,  it  appears  from  the 
original  record  of  tliat  case  that  the  notice 
of  appeal  contained  no  reference  to  tbe  inter- 
locutory judgment,  and  that  explains  why 
the  motion  previously  made  to  amend  the  no- 
tice of  appeal  was  denied  for  want  of  power. 
Hoffman  v.  Manhattan  Ry.  C!o.,  149  N.  Y.  599, 
44  N.  El  1124.  Bo  in  Lavalle  v.  Skelly,  90  N. 
1.  546,  It  was  held  that,  after  the  time  to  ap- 
peal from  a  judgment  had  expired,  the  court 
could  not  amend  a  notice  of  appeal  from  an 
order  denying  a  motion  for  a  new  trial,  so 
as  to  make  it  a  notice  of  appeal  from  a  judg- 
ment The  judicial  utterances  in  these  rases, 
and  in  many  others  which  might  be  cited,  are 
simply  reiterations  in  various  forms  of  the 
plain  language  of  section  784  of  the  Code  of 
Civil  Procedure  which  prohibits  courts  and 
judges  from  extending  tbe  time  within  which 
actions  must  be  commenced  or  appeals  taken. 
Tbe  amendment  which  we  are  now  asked  to 
make  will  have  no  sucb  effect  It  will  only 
enable  the  appellant  to  make  his  notice  more 
explicit  by  adding  to  his  correct  description 
of  the  interlocutory  judgment  a  reference  to 
tbe  fact  that  it  was  affirmed  by  the  Appellate 
Division.  That  will  not  make  a  new  notice 
of  appeal.  It  will  simply  cure  ah  obvious  and 
harmless  defect 

We  think  the  amendment  Is  one  which  we 
have  tbe  power  to  make,  and  for  that  reason 
the  application  is  granted  upon  condition  that 
tbe  appellant  pay  to  the  respondents  tbe 
usual  motion  costs. 

Tbe  order  should  be  affirmed,  with  costs, 
and  question  certified  answered  In  the  nega- 


tive, and  the  motion  to  amend  notice  of  ap- 
peal granted  on  payment  of  $10  costs. 

COTiLEN,  O.  J.,  and  ORAT,  HAIOHT, 
VANN,  WILLABD  BABTLBXT.  and  GHASB, 
JJ.,  concur. 

Order  affirmed. 


(MO  N,  T.  149.) 

BOROUGH  CONST.  CO;  ▼.  CITT  OP  NEW 
YOSK. 

(Court  ot  Appeals  of  New  To^    Dec.  6, 191(X) 

1.  Appxal  ahd  Ebbob  (i  173*)  —  Pbxsbnta- 
noN  OF  Obourd  or  Review— Oboumds  or 
Defense. 

In  an  action  by  a  contractor  against  a  mu- 
nicipal corpoiation  for  damages  for  breach  of 
contract,  wnere  the  qaeatioD  of  notioe  is  raised 
by  defendant  for  the  fiist  time  on  appeal,  it 
cannot  be  considered. 

[Ed.  Note:— For  other  cases,  see  Appeal  and 
ErroB,  Cent  Dig.  U  10I7&-1120;  Dec.  Dig.  | 
173.*] 

2.  Api>bai.  and  Erbok  ({  108S*>  —  Dccisioirs 
RBVIBWAJ3LS— URANiMona  ArruutAiTCi  BT 
Afpellaxe  Division. 

Where  defendant  In  a  suit  on  contract' has 
objected  and  taken  exceptions  to  the  admission 
of  evidence  and  to  the  charge,  and  the  refusal 
to  charge,  it  may  on  appeal  to  tbe  Court  of  Ap- 
peals attack  the  judgment .  against  it  on  •  tna 
merits,  though  such  judgment  was  unanimously 
affiimed  by  tbe  Appellate  Division. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, Cent  E»g.  11 4271, 4272 ;    Dec  Dig.  ( 1085.*1 

S.  MtJNICIPAI,  COBPOBATIONS  (8  852^— Pttbuo 
IVFBOVBUENTS  —  CONTBACTS  '—  CONBTBUC- 
TION. 

A  contract  for  the  construction  of  a  sewer 
provided  that  when  tbe  part .  to  be  constructed 
was  all  or  jKirtly  below  the  city's  high-water 
line,  Portland  cement  must  be  used  when  di- 
rected by  tbe  engineer,  and  that  during  ihe 
progress  of  the  work  and  until  final  acceptance 
the  sewers  and  connections  are  to  be  kept  clean. 
The  engineer  demanded  that  the  contractor 
should  use  Portland  cement  on  the  part  of  the 
sewer  which  was  above  the  high-water  line 
though  tbe  lower  part  of  tbe  entire  sewer  was 
below  such  line,  and  also  required  the  contrac- 
tor, in  order  to  make  the  sewer  ready  for  in- 
spection by  dty  officials,  to  dean  and  iUamlnate 
it,  and  to  construct  a  lift  by  which  to  k»weR  au- 
tomobiles int»  it  Held,  that  these  requirements 
were  not  covered  by  the  contract 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  883,  8S4;  Dec.  Ng. 
I  852:*] 

4.  MuNicn»Ai,  OoHPOBATioNS  d  874*J— Coir- 
TBACr»— BBKAOa  or   Contbaop— Rishtb   <W 

COHTBACrOB. 

A  contractor  fox  a  pnblio  improvement 
who  is  ordered  by  the  dty  engineer  to  furnish 
material  and  to  do  work,  wliich  the  contractor 
claims  is  outside  the  contract  may,  where  the 
constmctioB  of  the  contract  is  open  to  some 
doubt,  do  as  directed  under  protest  and  treat 
the  conduct  of  the  city,  as  a  breach  of  contract 
for  which  he  may  recover  damages,  bnt  it  is 
otherwise  If  tbe  demand  of  the  engineer  Is  pal- 
pably beyond  tlie  scope  of  the  contract 

[Bd.  Note^— For  other  cases,  see  Munidpal 
Coniorations,  Cent  Dig.  i|  006^  910;  Dec.  Dif. 
i  374,*]' 


•For  otliar  eaass  as*  haaas  topic  and  mcUob  NCUBBR  in  Dso.  Dig.  *  An.  Dig.  Ksy  Mo.  Seilss  *  Bw^  tsOsMS 


Digitized  by  VjVJVJV-lC 


N.T.) 


BOROUaH  CONST.  CO.  r.  CITY  OP  NEW  TOBIL 


«81 


B.  MUNICIPAI,  CoBFOBATioirs  (|  874*)— CoK- 
TBACTs—CoNSTBucnoN— Right  and  Remb- 

DIEa    OF    CONTRACTOB. 

A  contract  for  the  constructioii  of  a  kewer 
provided  that  Portland  cement  should  be  used 
when  directed  by  the  city  engineer  in  auch  por> 
tions  of  the  aewer  aa  were  wholly  or  in  part 
below  the  city'a  high-water  line  and  that  the 
contractor  during  the  progress  of  the  work  and 
until  final  acceptance  was  to  keep  the  sewers, 
basina.  culverta,  and  connections  clean.  The 
city  engineer  demanded  that  the  contractor 
should  use  Portland  cement  in  portions  of  the 
sewer  which  were  above  the  high-water  line 
and,  in  order  to  facilitate  inspection  by  city 
officials,  that  he  should  clean  and  illuminate 
the  sewer  throughout  and  prepare  a  lift  by 
which  to  lower  automobiles  into  it  Held,  that 
the  requirement  as  to  cement  was  not  so  dear- 
ly outside  the  proTisions  of  the  contract  that 
the  contractor  was  required  to  refose  to  comply 
therewith,  and  on  acceding  to  the  demand,  he 
could  treat  the  contract  as  broken  and  recover 
damages  therefor,  but  the  requirements  as  to  il- 
lamination  and  automobile  lift  was  so  obviously 
beyond  the  terms  of  the  contract  that  compli- 
ance would  afford  no  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  K  806,  910;  Dec.  Dig. 
i  874.*] 

fi.  appkai.  ard  SSbbob  (I  1172*)— DisposmoH 
ON  AffeaIi  —  Bevebsai.  —  Ebbob  as  id 
Gbounds  or  Decision. 

Where  a  Judgment  for  damages  might  be 
anstained  as  to  some  of  the  items  proved,  but 
the  jury  were  permitted  to  take  into  account 
other  items  which  were  not  proper  for  its  con- 
sideration, and  where  it  is  not  possible  to  deter- 
mine from  the  verdict  which  ones  they  made  the 
measure  of  damages,  the  judgment  most  be  re- 
▼en«d. 

[Ed.  Note.— For  other  cases,  a^e  Appeal  and 
Error,  Cent  Dig.  H  4555-4561;    Dec.  Dig.  S 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department 

Action  by  the  Borough  Conatruction  Com- 
pany against  the  city  of  New  Xork.  From  a 
judgment  of  the  Appellate  Division  (131  App. 
DlT.  278,  115  N.  Y.  Supp.  697)  affirming  a 
judgment  of  the  Trial  Term  for  plaintiff,  de- 
fendant appeals.  Reversed,  and  new  trial 
granted. 

Archibald  R.  Watson,  Corp.  Counsel  (Ter- 
ence Farley,  of  counsel),  for  appellant  Ed- 
ward M.  Grout,  for  respondent 

HISCOOE;  J.  This  action  Is  brought  real- 
ly to  recover  the  value  of  extra  materials 
famished  and  extra  labor  done  by  the  re- 
qNmdent  while  constructing  a  large  sewer 
nnder  contract  with  the  appellant  In  the  bor-' 
on^  ot  Brooklyn.  It  is  not  brought  how- 
ever, on  the  theory  of  recovering  on  or  under 
the  contract  for  such  extra  material  and 
services,  but  Is  Instituted,  and  thus  far  has 
been  sustained,  on  the  theory  that  the  appel- 
lant jinjnstly  required  the  reqxindent  to  fur- 
nish materials  and  do  work  not  covered  by 
its  contract,  and  thereby  committed  a  breSiCb 
of  tbe  oontiact  for  which  damages  measured 
by  the  value  of  such  material  and  work  may 
be  recovered.  The  sewer  which  the  respond- 
ent contracted  to  construct  was  a  large  one. 


the  price  being  upwards  of  $S(X),000.  The 
engineer  was  the  official  principally  charged 
with  the  duty  in  behalf  of  tbe  clt7  of  su- 
pervising the  execution  of  the  contract  and 
securing  the  proper  performance  thereof  by 
the  contractor.  Amongst  other  things,  it 
Was  provided:  "To  prevoit  all  disputes  and 
litigation,  it  is  further  agreed  by  and  be- 
tween the  parties  to  this  contract,  that  the 
chief  engineer  of  sewers  shall  in  all  cases 
determine-  the  amount  or  the  quantity  of  the 
several  kinds  of  work  which  are  to  be  paid 
for  under  this  contract,  and  he  shall  deter- 
mine all  questions  in  relation  to  said  work 
and  tbe  construction  thereof,  and  he  shall  in 
all  cases  decide  every  question  which  may 
arise  relative  to  the  execatlon  of  this  con- 
tract on  the  part  of  the  said  contractor,  and 
his  estimate  and  decision  shall  be  final  and 
conclusive  upon  said  contractor." 

Two  provisions  in  the  contract  are  directly 
Involved  in  the  controversy.  One  of  these 
provided  that  when  the  work  to  be  construct- 
ed "is  all  or  partly  below  the  city  datum 
(meaning  high  wat»)  Portland  cement  must 
be  used  when  directed  by  the  engineer."  The 
other  was  to  tbe  effect  that  "during  the  prog- 
ress of  the  work,  and  until  tbe  entire  com- 
pletion and  final  acceptance  thereof,  the  sew- 
ers, drains,  basins,  culverts  and  connections 
are  to  be  kept  thoroughly  cleaned  throughout 
and  left  clean,  and  the  drainage  of  any  old 
Sewer  tbat  may  be  taken  up  or  Intercepted 
must  be  provided  for  by  the  contractor." 
Claiming  to  act  under  the  first  clause^  the  en- 
gineer in  charge  demanded  that  the  con- 
tractor should  lay  not  only  that  portion  of 
the  sewer  which  lay  below  the  city  datum 
line  in  Portland  cement,  but  also  should  lay 
in  such  cement  that  portion  of  the  same  sec- 
tion which  was  above  the  line,  tbis  cement 
being  much  more  expensive  than  that  which 
the  contractor  was  otherwise  allowed  to  use. 
Again,  claiming  authority  I  suppose  under 
the  second  clause  quoted  above,  if  anywhere, 
the  engineer  demanded  that  the  contractor 
make  the  sewer  ready  for  an  alleged  inspec- 
tion by  the  dty  officials,  and  to  that  end 
that  he  not  only  do  various  things  in  the  way 
of  cleaning  it  up,  but  that  he  prepare  a  lift 
by  which  to  lower  automobiles  Into  the  sew- 
er and  illuminate  the  sewer  its  entire  length, 
which  was  done  with  a  great  number  of 
candles.  In  eadi  case  the  contractor  in  sub- 
stance protested  that  the  things  thus  re- 
quired of  him  were  not  covered  by  his  cm- 
tract,  but  on  the  insistence  of  the  said  of- 
ficial finally  did  as  he  was  required,  and  it 
is  because  of  what  he  was  thus  required  to 
do  that  he  brings  tbis  action.  There  are 
some  preliminary  questions  to  be  disposed  of 
before  we  reach  the  main  one  whether  he 
can  succeed  because  thus  required. 

The  first  one  is  raised  by  the  contention  oo 
behalf  of  the  appellant  that  no  sufficient  no- 
tice of  claim  was  filed  In  behalf  of  the  re- 
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spondent.  My  attention  has  not  been  called 
to  and  I  bave  been  unable  to  find  any  place 
where  this  question  was  presented  on  the 
trial  In  a  maimer  that  survives  the  unani- 
mous affirmance  of  the  Judgment  secured  at 
the  Trial  Term. 

A  second  question  is  whether  the  appellant 
Is  in  a  position  in  view  of  the  unanimous  af- 
firmance to  attack  the  Judgment  which  has 
been  rendered  against  it  on  the  merits.  I 
think  that  by  its  objections  and  exceptions 
to  the  reception  of  evidence  and  to  the  charge 
and  refusals  to  charge  it  has  placed  itself  In 
a  position  to  do  this. 

The  next  question  is  whether  the  respond- 
ent was  required  to  furnish  materials  and 
do  work  which  were  not  covered  by  its  con- 
tract, for  of  course  this  claim  lies  at  the  bot- 
tom of  Its  recovery.  I  think  it  was.  It 
is  dear  that  some  of  the  things  which  it 
did  in  preparation  for  the  so-called  inspec- 
tion trip  of  the  city  officials,  such  as  install- 
ing an  elevator  and  placing  candles  the  en- 
tire length  of  the  sewer  and  perhaps  other 
things,  were  not  required  by  the  contract 
I  also  think  it  is  reasonably  clear  that  it 
was  not  compelled  to  lay  tn  Portland  cement 
those  portions  of  the  sewer  which  were  above 
the  city  datum.  Of  course  the  intent  of  the 
clause  in  the  contract  on  this  point  which 
has  been  quoted  was  to  require  a  higher 
grade  of  cement  where  the  sewer  was  ex- 
posed to  the  action  of  water,  and  there  would 
be  no  sense  in  so  construing  it  as  to  require 
the  upper  part  of  the  sewer  which  was  never 
subjected  to  the  action  of  water  to  be  laid 
in  Portland  cement  because  the  lower  portion 
was  subject  to  the  action  of  water  and 
therefore  should  be  laid  in  it  It  Is  as- 
serted without  contradiction  that  for  its  en- 
tire length  some  part  of  the  lower  portion  of 
the  sewer  was  under  the  line  in  question, 
and  this  being  so,  the  contention  of  the  ap- 
pelant would  result  In  requiring  the  entire 
sewer  to  be  laid  in  Portland  cement  a  result 
evidently  not  dreamed  of  by  the  parties. 

The  disposition  of  these  questions  brings 
us  to  the  main  inquiry,  whether  a  recovery 
may  be  allowed  on  the  theory  of  a  breach  of 
contract  chosen  by  the  respondent  because  it 
was  unjustifiably  required  to  furnish  these 
extra  materials  and  do  this  extra  work  in 
spite  of  its  protest 

The  learned  counsel  for  the  appellant  with 
considerable  insistence  advances  arguments 
applicable  to  an  action  bronght  to  recover  on 
contract  for  extra  services  and  materials 
and  leading  to  the  conclusion  that  such  re- 
covery cannot  be  permitted  because  such  ma- 
terials and  work  were  not  called  for  or  au- 
thorized in  the  manner  prescribed  by  the 
contract  Of  course  on  the  premises  formu- 
lated by  counsel  on  this  theory  his  conclu- 
sions are  unimpeachable,  but  the  answer  to 
the  entire  argument  is  that  this  action  does 
not  rest  on  any  claim  for  extra  services  or 
materials  under  the  contract,  but  on  an  al- 
leged breach  of  the  contract  by  the  city  and 


its  r^resentatives  whereby  the  respondent 
has  suffered  damages,  and  the  question  is 
whether  the  action  can  be  maintained  on  that 
line.  I  regard  it  as  settled  that  it  may ;  that 
within  certain  limits  a  contractor  who  is  or- 
dered by  the  proper  representatives  of  the 
municipality  to  furnish  materials  or  do  work 
which  the  former  thinks  are  not  called  for 
by  his  contract  may  under  protest  do  as  di- 
rected and  subsequently  recover  damages 
because  he  has  been  so  required  even  though 
It  should  turn  out  that  the  contractor  was 
right  and  that  the  official  had  no  right  to 
call  on  him  to  furnish  such  materials  and 
do  such  labor  under  his  contract  Decisions 
of  this  court  have  so  conclusively  established 
the  principle  that  under  such  circumstances 
the  contractor  may  treat  the  conduct  of  the 
municipality  acting  through  its  representa- 
tive as  a  breach  of  contract  and  recover  dam- 
ages, that  it  Is  only  necessary  to  summarize 
these  without  argument 

In  Gearty  v.  Mayor,  etc.,  of  N.  Y.,  171  N. 
Y.  61,  63  N.  B.  804,  a  case  was  presented 
where  the  engineer  of  constTuction  had  re- 
quired a  contractor  to  take  up  and  relay  a 
part  of  a  pavement  on  the  ground  that  it  had 
been  Improperly  laid.  The  contractor,  al- 
though protesting  that  the  work  had  been 
properly  done,  and  that  the  requirement  whs 
improper,  nevertheless  complied  therewith 
and  afterwards  brought  an  action  alleging 
two  causes  of  action.  One  of  them  was  for 
damages  suffered  by  reason  of  certain  work 
being  unlawfully  and  in  breach  of  the  con- 
tract required  to  be  done  the  second  time. 
In  that  case  as  In  this  one 'the  contract  prop- 
er had  been  fully'  i>erfonued  and  the  con- 
tractor had  received  his  compensation  in 
full  thereunder,  and  there  was  no  certificate 
for  extra  work  as  provided  in  the  contract 
Under  these  circumstances  it  was  held  that 
the  action  was  not  to  be  treated  as  one  to 
recover  extra  compensation  under  the  con- 
tract but  as  one  to  recover  damages,  for  a 
breach  of  the  contract  and  that  plaintiff 
might  maintain  an  action  on  that  theory,  and 
that  on  that  theory  no  certificate  of  the  en- 
gineer  was  necessary.  The  appellant  seeks  to 
distinguish  that  case  on  its  facts  from  the 
present  one,  but  in  my  opinion,  while  the 
nature  of  the  thing  unlawfully  required  of 
the  contractor  was  somewhat  different  from 
what  was  required  in  this  case,'  this  differ- 
ence of  detail  is  not  sufficient  to  decisively 
distinguish  the  two  cases  or  to  withdraw 
this  case  from  the  principles  laid  down  in 
deciding  the  former  one.  It  was,  amongst 
other  things,  said:  "It  Is  insisted  on  behalf 
of  the  city  that  the  plaintiff  by  obeying  the 
orders  of  the  engineer  of  construction  requir- 
ing him  to  take  up  and  relay  the  alleged  im- 
proper work  without  making  any  claim  for 
extra  compensation  at  the  time  the  changes 
were  ordered  or  made  or  without  making  a 
new  contract  has  waived  any  claim,  if  he 
was  entitled  to  any,  to  extra  compensation. 
This  proposition  assumes  erroneously  that 
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the  plaintiff  Is  seeking  to  recover  extra  com- 
pensation under  the  contract  This  action  Is 
to  recover  damages  for  breach  of  the  con- 
tract •  •  •  We  are  of  opinion  that  either 
of  the  remedies  discussed  (one  being  to  com- 
ply with  the  Improper  direction  and  then 
bring  an  action  for  breach)  was  open  to  the 
plaintiff  at  bis  election."  Page  72  of  171  N. 
Y.,  page  807  of  63  N.  B. 

In  Lentllhon  v.  City  of  New  York,  102 
App.  Dlv.  548,  92  N.  Y.  Supp.  897,  affirmed, 
without  opinion,  185  N.  Y.  549,  77  N.  B.  1190, 
while  the  plaintifTs  claim  to  recover  be- 
cause extra  work  bad  l)een  Improperly  re- 
quired of  him  was  defeated  on  the  construc- 
tion given  the  contract,  it  was  written: 
"Damages  as  for  a  breach  of  contract  may 
be  recovered  for  an  erroneous  direction  of  a 
representative  of  a  municipality,  authorlKed 
to  give  directions  in  the  premises  in  superin- 
tending the  execution  of  contract  work,  which 
are  Insisted  upon  and  necessitate  the  per- 
formance of  more  work  than  the  contract 
properly  Interpreted,  requires,  and  the  con- 
tractor has  an  election  either  to  refuse  to 
proceed  and  recover  upon  a  quantum  meruit 
for  the  work  already  done  or  to  continue  un- 
der protest  and  recover  the  value  of  the  ex- 
tra work  upon  a  quantum  meruit  as  the 
meaaure  of  damages  for  the  breach  of  con- 
tract"— citing,  amongst  others,  the  Gearty 
Case,  supra,  at  page  557  of  102  App.  Dlv., 
page  902  of  92  N.  Y.  Supp. 

In  the  more  recent  case  of  People  ex  rel. 
Pawers  &  M.  Co.  v.  Schneider,  wherein  this 
court  affirmed,  without  opinion  (191  N.  Y. 
523,  84  N.  E.  1118),  the  Judgment  of  the  Ap- 
pellate Division,,  which  in  turn  affirmed  the 
judgment  below  on  the  opinion  of  the  ref- 
eree, the  question  here  presented  was  decided 
In  favor  of  the  contractor  on  practically 
identical  facts.  In  that  case  the  contractor 
was  en^ged  in  constructing  a  sewer,  and 
tbe  official  in  charge,  In  behalf  of  the  mn- 
nldpallty,  contended  that  the  contract  re- 
quired certain  work  to  be  done  In  a  certain 
manner,  and  demanded  that  It  should  be  so 
performed.  The  contractor,  while  disputing 
the  contention  of  the  engineer,  and  protest- 
ing that  tbe  contract  did  not  compel  him  to 
do  as  required,  nevertheless  complied  with 
tlie  directions  given  to  him,  and  subsequent- 
ly brought  an  action  to  recover  what  amount- 
ed to  the  extra  cost  of  doing  work  which  he 
had  been  lmproi)erly  instructed  to  do,  and 
he  was  allowed  to  recover  on  tbe  authority 
and  theory  of  the  Gearty  Case,  already  re- 
ferred to.  WhUe  tbe  referee,  in  his  opinion 
and  findings,  uses  expressions  concerning  a 
recovery  of  the  value  of  the  extra  work  re- 
quired, these  must  be  construed  as  relating 
to  the  measure  of  recovery  on  the  funda- 
mental facts  showing  a  breach  of  contract  by 
tbe  municipality,  and  the  judgment  must  be 
regarded  as  having  been  affirmed  on  that 
theory. 

While  It  has  thus  been  established  that  a 
party  may  recover  damages  as  for  a  breach 


of  contract  when  he  has  been  unlawfully  re- 
quired to  furnish  materials  or  do  work  not 
called  for  by  his  contract,  I  agree  with  the 
counsel  for  the  appellant  that  the  principle 
unless  restricted  in  its  application  may  be 
made  the  source  of  grave  abuse.  While 
such  an  action  theoretically  seeks  to  recover 
damages  as  for  a  breach  of  contract,  Its  real 
purpose  Is  to  secure  compensation  for  extra 
work  and  a  municipal  representative  and 
contractor  might  by  collusion  make  the  theo- 
ry a  ready  method  of  saddling  the  municipal- 
ity with  extrft  work  and  materials  which  It 
never  authorized  and  of  burdening  It  with 
liabilities  which  it  never  contemplated.  Mu- 
nicipalities ought  not  to  be  subjected  to  any 
unlimited  risk  of  this  kind,  but  some  such 
logical  and  reasonable  limitation  should  be 
placed  on  the  operation  of  this  principle  as 
will  be  decisive  under  ordinary  circumstanc- 
es and  be  a  safeguard  against  any  such  un- 
fortunate result  as  has  been  suggested. 

The  imderlying  justice  of  the  principle  la 
that  where  a  municipal  representative  hav-  • 
Ing  authority  to  speak  for  It  and  supposed  to 
be  familiar  with  such  matters  In  apparent 
good  faith  and  with  a  show  of  reason  re- 
quires a  contractor  to  do  certain  things  as 
covered  by  his  contract  the  contractor,  al- 
though protesting  against  the  requirement 
ought  not  to  be  compelled  to  refuse  obedi- 
ence and  Incur  the  hazard  of  becoming  a  de- 
faulter on  his  contract  even  though  it  shall 
subsequently  turn  out  that  he  was  right  and 
tbe  municipal  representative  wrong  in  the 
dispute.  The  theory  involves  the  idea  that 
tbe  requirement  of  the  municipal  representa- 
tive finds  some  reasonable  baflla  In  the  con- 
tract and  that  the  question  whether  his  de- 
maud  is  proper  or  Improper  is  one  which 
may  be  the  subject  of  some  doubt  and  de- 
bate, and  in  respect  of  which  the  contractor 
might  prove  to  be  mistaken  if  be  should  re- 
fuse to  do  what  was  required  of  him,  and 
there  is  no  justification  for  applying  it  where 
the  municipal  representative  requires  somiv 
thing  which  Is  so  palpably  and  manifestly 
beyond  the  provisions  of  tbe  contract  that 
the  contractor  would  not  be  confronted  by 
any  of  tbe  legal  perils  of  an  erroneous  deci- 
sion if  be  should  refuse  to  obey. 

These  considerations  seem  to  suggest  the 
general  rule  that  where  the  municipal  repre- 
sentative, without  collusion  and  against  tbe 
contractor's  opposition,  requires  the  latter  to 
do  something  as  covered  by  his  contract  and 
the  question  whether  the  thing  required  is 
embraced  within  the  contract  Is  fairly  de- 
batable and  its  determination  surrounded  by 
doubt,  the  contractor  may  comply  with  the 
demand  under  protest  and  subsequently  re- 
cover damages  even  If  it  turns  out  that  he 
was  right  and  that  the  thing  was  not  covered 
by  his  contract  and,  on  the  other  hand,  if 
the  thing  required  Is  clearly  beyond  the  lim- 
its of  the  contract,  the  contractor  may  not 
even  under  protest  do  it  and  subsequently 

recover  damages.    WhUe  this  rule  is  only  a   :> 
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general  one,  and  may  not  be  determinatlre 
of  every  conceivable  case,  It  seems  to  fur- 
nish a  test  by  -which  to'  decide  phases  of  th^ 
question  wlilch  will  ordinarily  present  them- 
selves, and  it  may  both  be  illustrated  by  and 
applied  to  the  facts  established  in  this  case. 

The  demand  of  the  appellant's  engineer 
that  respondent  should  use  Portland  cement 
in  laying  both  the  portions  of  the  sewer 
above  the  city  datum  line  as  well  as  those 
below,  finds  some  support  in  the  wording  of 
the  clause  of  the  contract  relating  to  tliat 
subject  In  fact  a  literal  Interpretation  of 
the  clause  would  sustain  the  demand  of  the 
engineer,  and  It  Is  only  by  tempering  the 
letter  of  the  provision  by  the  spirit  of  its 
purpose  that  we  reach  the  conclusion  that 
it  did  not  require  the  extra  Portland  cement 
demanded  by  the  engineer.  Under  these  cir- 
cumstances the  court  could  well  say,  as  it 
has,  that  the  contractor  was  Justified  In  fol- 
lowing the  Instructions  of  the  engineer,  al- 
though protesting  against  the  Justice  there- 
of, rather  than  in  rinsing  to  comply  with 
those  requirements  and  hazarding  a  breach  of 
Us  contract  involvteg  $800,000,  and  that  its 
supply  of  the  extra  material  furnished  a  ba- 
sis for  recovery  in  this  kind  of  an  action. 

On  the  other  hand,  if  we  assume  that  It 
was  based  on  the  contract,  the  demand  that 
the  contractor  should  furnish  elevators  by 
which  to  lower  automobiles  and  illuminate 
the  sewer  as  was  done,  and  I  use  these  terms 
as  illustrations  without  attempting  to  classi- 
fy on  this  question  all  of  the  items  embraced 
In  this  branch  of  the' case,  was  so  preposter- 
ous that  there  could  be  no  reasonable  doubt 
that  It  exceeded  the  obligations  of  the  con- 
tract and  that  a  refusal  to  comply  with  It 
would  not  work  a  breach  of  contract.  Under 
those  conditions  the  contractor  was  not  Jus- 
tified in  doing  the  work,  and  cannot  recover 
damages  on  the  theory  now  invoked.  Of 
course  It  is  true  that  if  It  had  refused  com- 
pliance it  might  have  been  subjected  to  an- 
noyance or  even  to  tinjust  litigation,  but  that 
is  a  possibility  whldi  confronts  every  one, 
and  in  my  opinion  is  not  enough  to  furnish  a 
basis  for  this  kind  of  an  action. 

I,  therefore,  reach  the  conclusion  that  a 
Judgment  awarding  damages  measured  by 
some  of  the  items  proved  might  be  sustain- 
ed, but  that  the  Jury  were  permitted  to  take 
Into  account  other  Items  which  were  not  a 
proper  subject  for  consideration,  and  inas- 
much as  It  Is  not  possible  to  determine  from 
the  verdict  which  ones  were  made  the  meas- 
ure of  damages,  it  seems  necessary  to  re- 
verse the  Judgment  and  grant  a  new  trial, 
costs  to  abide  the  event 

CULLBN,  O.  J.,  and  VANN,  WERNTIR, 
WILLARD  BARTLBIT,  and  CHASE,  JJ., 
concur. 

Judgaient' reireraed,  etc. 


(MO  N.  T.  vm 

In  re  KING'S  BSTATB. 
(Court  of  Appeals  of  New  Yoifc.    Dec.  18, 1910.) 

1.  WiLM  (S  522*)— CoHBTBucnoH— "Girr  to 

ClJkSS." 

A  "gift  to  a  class"  la  defined  as  a  gift  of 
an  a^egate  sum  to  a.  body  of  persons,  uncer- 
tain In  nnmber  at  the  time  of  the  gift,  to  be 
ascertained  at  future  time,  and  who  are  to  take 
in  equal  or  in  some  ottier  definite  pioportiona; 
the  snare  of  each  being  dependent  for  its  amount 
on  the  ultimate  number  of  persons. 

VEA.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  !  1114;   Dec.  Dig.  i  622.  •] 

2.  WUXB  (I  523*)— CoNBTBtJcnoK— Lapse. 

If  there  is  a  bequest  to  certain  persons 
nomlnatim,  or  so  described  as  to  be  fixed  at 
the  time  of  the  gift,  so  that  there  can  be  no 
fluctuation,  then,  if  one  of  them  dies  in  the 
lifetime  of  the  testator,  his  share  lapses. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig:  i  1115;  Dec.  Dig.  I  523.*] 

a  WnjA  <S  S58*)— CoRSiBConoH— RioHTs  or 

Devisees— Lajpsk. 

A  devise  to  the  nephews  and  nieces  of  the 
deceased  husband  of  testatrix,  "who  were  living 
at  the  time  of  his  death,"  was  a  gift  to  desig- 
nated persona  as  distinguished  from  a  class,  and 
the  surviving  nephewa  and  nieces  took  only  their 
own  shares,  and  the  aharea  of  those  who  prede- 
ceased testatrix  lapsed  and  passed  into  the 
residuary  estate,  under  a  furtner  provision  of 
the  will  disposing  of  the  residue  and  remainder 
of  property  of  testatrix. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  IS  2173-2183;   Dec.  Dig.  {  858.*] 

Appeal  from  Supreme  Court,  Appellate  Dl* 
vision,  Second  Department 

In  the  matter  of  the  Judicial  settlement  of 
the  estate  of  Margaret  King,  deceased.  From 
a  decree  construing  the  will  of  said  decedent 
and  distributing  the  estate  by  the  Surrogate's 
Court  Moses  W.  Taylor  and  Edna  Odell  ap- 
I>ealed  to  the  Appellate  Division  of  the  Su- 
preme Court,  where  the  decree  was  afllrmed 
(135  App.  Div.  781, 119  N.  Y.  Supp.  8G9),  from 
which  said  parties  appeaL     Reversed. 

One  Margaret  King  died  in  July,  1906,  leav- 
ing a  last  will  and  testament  dated  the  SOth 
day  of  March,  1876,  which  was  admitted  to 
probate  in  the  Surrogate's  Court  of  Orange 
county  on  the  17th  day  of  July,  1906.  Let- 
ten  testamentary  were  thereupon  issued  to 
Rufus  King  who  was  nominated  in  the  will 
as  executor.  In  this  will  the  testatrix,  after 
sundry  dispositions  to  next  of  kin,  made  the 
following  provision  for  certain  nephewa  and 
nieces  of  her  deceased  hosband :  "Fourthly. 
I  give  and  devise  to  my  executors,  herein- 
after named,  my  house  and  lot  No.  138  Sev- 
enth Avenue,  west  side,  third  door  below 
Twentieth  street  New  York  City,  In  trust  to 
sell  the  same  within  eighteen  months  after 
my  decease,  either  at  public  or  private  sale, 
for  the  best  price  they  can  obtain,  and  give  to 
the  purchaser  or  purchasers  a  good  and  suf- 
ficient deed  therefor,  and  divide  the  «>tire 
proceeds  of  such  sale  equally  between  the 
nephews  and  nieces  of  my  late  husband,  be- 
ing ttie  children  of  bis  brother,  Rufus  S. 
King,  of  New  York,  who  were  living  at  the 


•For  other  caiei  see  ume  topic  and  tecUon  NUMBER  in  Dec.  Dig.  &  Am.  DIx.  Kej  No.  Series  A  Rep'r  Indexes 
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death  of  my  late  husband,  abd  tbe  children 
also  of  bis  sister,  Mai^aret  M.  Petty,  of  Ori- 
ent, Liong  Island,  share  and  share  alike,  to 
them  amd  their  heirs."  This  fourth  para- 
graph iB  supplemented  by  a  general  residuary 
clause  which  reads  as  follows :  "Fifthly.  I 
give,  devise  and  bequeath  to  my  sister,  Eliz- 
abetb  Odell,  all  tbe  rest,  residue  and  remain- 
der of  my  property  of  whatever  kind  and 
■wherever  situate,  not  herein  otherwise  dispos- 
ed of,  to  her,  her  heirs  and  assigns.  But,  If 
she  sbaU  not  survive  me,  then  the  said  rest 
and  residue  to  go  to  and  belong  to  my  next- 
of  tdn,  as  the  same  would  descend  under  tbe 
statute."  The  will  of  the  testatrix  was  made 
In  March,  1867,  and  her  husband  died  In  No- 
vember, I860.  At  both  of  these  dates  there 
were  living  nine  nephews  and  nieces  of  the 
deceased  husband,  four  of  whom  were  the 
children  of  Rufus  S.  King,  a  brother  of  the 
husband,  and  five  of  whom  were  the  children 
of  Margaret  M.  Petty,  a  sister  of  the  hus- 
band. Between  the  date  of  the  will  and  the 
death  of  the  testatrix  five  of  these  nephews 
and  nieces  died,  two  of  them  being  tbe  chil- 
dren of  said  Rufus  S.  King,  and  three  of 
them  the  children  of  said  Margaret  M.  Pet- 
ty, so  that  only  four  of  these  nephews  and 
nieces  survived  the  testatrix.  The  first  re- 
siduary legatee,  Elizabeth  Odell,  a  sister  of 
the  testatrix,  predeceased  the  latter,  and  the 
will  provided  that  upon  the  hapi)enlng  of  that 
evoit  tbe  residuary  estate  should  go  to  the 
next  of  kin  of  the  testatrix.  Her  only  sur- 
viving next  of  kin  was  her  brother,  Dyck- 
man  Odell,  who  has  since  died,  and  his  estate 
is  represented  by  his  executors.  The  matter 
in  controversy  is  the  division  of  the  proceeds 
of  the  New  York  real  estate  described  In  the 
fourth  clause  of  the  will,  and  the  question 
is,  whether  the  four  surviving  nephews  and 
nieces  of  the  deceased  husband  of  the  tes- 
tatrix take  it  all,  or  whether  the  shares  of 
the  five  who  predeceased  the  testatrix  lapsed 
and  fell  into  the  residuary  estate.  The  sur- 
rogate decided  "that  It  was  the  intention  of 
the  said  Margaret  King  to  give  the  entire 
proceeds  of  the  sale  of  the  premises  described 
in  the  fourth  paragraph  of  her  will  to  those 
nephews  of  her  late  husband  who  were  living 
at  the  time  of  his  death,  and  who  survived 
the  said  Margaret  E^ing."  From  tbe  decree 
entered  upon  that  decision,  an  appeal  was 
taken  to  the  Appellate  Division,  where  it  was 
affirmed,  and  the  case  is  now  in  this  court 
for  final  disposition. 

Lewis  G.  Piatt,  tor  appellants.  William 
W.  Scrugham,  for  respondents. 

WERNER,  J.  (after  stating  the  facts  as 
above).  It  has  beien  justly  observed  by  some 
Jurist  possessed  of  philosophical  perception 
"that  no  wUl  has  a  twin  brother."  This  sage 
epigram  points  directly  at  the  dlMculties  en- 
countered by  courts  In  trying  to  construe 
wills  in  the  light  of  authority.  These  trou- 
bles-are nowhere  more  cogently  Illustrated 


than  In  Mr.  Jarman's  Standard  Treatise  on 
the  Law  of  Wills,  where  one  may  find  au' 
tbority  for  almost  any  proposition  which  the 
exigencies  of  a  given  case  may  suggest  or  de- 
mand. Yet,  despite  this  confusion,  which  is 
the  natural.  If  not  tbe  inevitable,  outgrowth 
of  efforts  to  apply  the  law  to  a  numberless 
variety  of  wills  and  circumstances,  there  are 
some  early  rules  which  have  survived  to  keep 
this  branch  of  the  law  as  uniform  and  cer- 
tain as  may  be.  One  of  these  ancient  and 
still  existing  rules  underlies  the  construction 
to  be  given  to  the  will  before  us*  The  broad 
question  la  whether  the  gift  In  the  fourth 
clause  is  to  a.dass,  which  is  represented  by 
those  who  survive  the  testatrix,  or  whether 
it  Is  a  gift  to  designated  persons  in  being  at 
a  specified  time,  the  death  of  any  of  whom, 
prior  to  the  decease  of  the  testatrix,  caused 
a  lapse  of  the  gift  pro  tanto. 

The  gift  is  to  the  nephews  and  nieces  of 
the  deceased  husband  of  the  testatrix  "who 
were  living  at  the  death"  of  said  husband. 
When  this  husband  died.  In  1866,  and  when 
this  will  was  executed.  In  1867,  there  were 
nine  such  nephews  and  nieces.  The  testatrix 
died  In  1906,  and  at  that  time  only  four  of 
the  nephews  and  nieces  were  alive.  The 
question,  more  concretely  stated,  is  whether 
these  four  survivors  take  the  whole  gift  or 
whether  the  shares  of  tbe  other  five  lapsed 
upon  their  respective  deaths.  The  answer  de- 
pends, as  we  have  said,  upon  the  nature  of 
the  gift,  and  that  In  turn  depends  upon  the 
construction  of  the  fourth  clause  of  this  will. 
If  the  gift  made  by  that  paragraph  was  to  a 
class,  the  survivors  are  entitled  to  the  whole ; 
but  if  it  was  a  gift  to  designated  persons,  as 
distinguished  from  a  class,  there  was  a  lapse 
of  tbe  shares  Intended  for  those  who  prede- 
ceased the  testatrix,  and  these  lapsed  shares 
fall  into  the  residuary  estate. 

A  gift  to  a  class  has  been  defined  as  "a  gift 
of  an  aggregate  sum  to  a  body  of  persons  un- 
certain In  number  at  the  time  of  the  gift,  to 
be  ascertained  at  a  future  time,  and  who  are 
to  take  in  equal  or  in  some  other  definite  pro- 
portions, the  share  of  each  being  dependent 
for  its  amount  upon  tbe  ultimate  number  of 
persons."  1  Jarman  on  Wills  (6th  Ed.)  232. 
This  definition  has  been  approved  by  this 
court  in  Matter  of  Kimberly,  150  N.  T.  90,  . 
44  N.  E.  946,  and  in  other  later  cases. 

The  exact  converse  of  this  definition  is 
well  stated  by  Vice  Chancellor  Klndersley  in 
the  English  case  of  Cruse  v.  Nowell  (4  Drew, 
217):  "If  there  is  a  bequest  to  certain  per- 
sons nomlnatlm,  or  so  described  as  to  be 
fixed  at  the  time  of  tbe  gift,  so  that  there 
can  be  no  fluctuation,  then,  If  one  of  them 
dies  in  the  lifetime  of  tbe  testator,  his  share 
lapses." 

These  two  antithetical  definitions  clearly 
mark  the  line  which  must  be  followed  in  con- 
struing the  will  now  before  the  court  If 
the  gift  were  to  the  nephews  and  nieces  of 

the  deceased  husband  of  the  testatrix  gener-  ^ 
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ally,  without  designation,  restriction,  or  lim- 
itation. It  would  be  a  gift  to  a  class,  because 
the  ultimate  number  of  the  beneflciariee 
would  hare  remained  uncertain  and  incapa- 
ble of  ascertainment  until  the  death  of  the 
testatrix.  In  that  event  the  surriyors  would, 
of  course,  represent  the  class  and  take  the 
whole  gift  But  that,  as  we  have  seen.  Is 
not  this  case.  The  gift  of  the  testatrix  was 
not  "to  a  body  of  persons  uncertain  In  num- 
ber at  the  time  of  the  gift,  to  be  ascertain- 
ed at  some  future  time,"  but  to  certain  per- 
sons "so  described  as  to  be  fixed  at  the  time 
of  the  gift"  The  bequest  was  to  the  nephews 
and  nieces  of  the  deceased  husband  of  the 
testatrix  who  were  living  at  the  time  of  his 
death.  That  was  as  distinct  a  designation  of 
the  several  beneficiaries  as  though  they  had 
been  described  nomlnatlm.  It  was  as  though 
the  testatrix  had  named  nine  persons  and 
had  added,  "I  give  to  these  nine  nephews  and 
nieces  of  my  late  husband,  who  were  living 
at  the  time  of  his  death,  the  proceeds  of  my 
New  York  house,  share  and  share  alike." 
There  can  be  no  doubt,  we  think,  that  this 
was  a  gift  to  designated  persons  In  being  at' 
a  specified  time  which  antedated  the  death  of 
the  testatrix,  and  that  there  was  a  lapse  of 
the  shares  of  those  who  did  not  survive  her. 
It  would  not  be  difficult,  as  we  have  suggest- 
ed, to  find  many  decided  cases  either  to  sup- 
port or  demolish  this  a  priori  view  of  the 
case.  To  attempt  to  analyze  or  reconcile  any 
great  number  of  them  would  only  make  "con- 
fusion worse  confounded." 

The  other  side  of  the  question  has  been 
most  ably  stated  by  Mr.  Justice  Miller,  in  the 
Appellate  Division,  In  an  opinion  which 
frankly  discloses  the  author's  hesitation  in 
reaching  the  conclusion  adopted  by  his  court 
It  Is  apparent  that  he  reluctantly  yielded  bis 
own  impressions  to  what  he  supposed  to  be 
the  trend  of  authority,  for  in  one  place  he 
argues:  "If  the  testatrix  had  in  mind  a  class, 
1.  e.,  the  nephews  and  nieces  of  her  husband, 
and  not  particular  Individuals  of  the  class, 
so  that  she  might  be  presumed  to  have  in- 
tended to  benefit  all  of  the  class  living  at  the 
time  of  her  death,  It  Is  difiicult  to  understand 
why  she  restricted  the  number  by  the  clause, 
'who  were  living  at  the  death  of  my  late 
husband.'  Had  the  gift  been  to  'the  nine 
nephews  and  nieces  of  my  late  husband,' 
there  would  have  been  no  doubt  according 
to  the  cases  hereinbefore  cited  that  the  gift 
was  to  particular  Individuals;  and  It  seems 
to  me  that,  standing  alone,  the  expression 
used  by  the  testatrix  amounts  to  the  same 
thing."  And  again,  in  an  earlier  paragraph 
of  the  opinion  the  learned  Justice  says:  "It 
would  seem  that,  where  the  testator  fixes  a 
point  of  time  for  ascertaining  the  donees, 
which  Is  prior  to  the  making  of  the  gift,  they 
should  be  considered  as  personce  designate 
the  same  as  though  the  gift  were  to  them 
nomlnatlm;  for,  In  either  case,  the  descrip- 


tion would  tend  to  indicate  that  the  testator 
had  indlvldnals,  not  a  fluctuating  class,  in 
mind."  To  this  extent  the  argument  Is  pre- 
cisely In  accord  with  our  views,  and  so  dear- 
ly stated  that  we  have  been  able  to  do  little 
more  than  to  paraphrase  it  Certain  cases 
are  cited,  however,  as  tending  to  estabUsb 
the  contrary  rule,  and  we  shall  briefly  an- 
alyze them  for  the  purpose  of  showing  that 
they  are  so  variable,  In  fact  as  to  render 
some  of  them  inapplicable  as  authorities  to 
the  facts  before  us,  and  when  that  is  done  It 
will  be  perceived,  we  think,  that  the  few 
which  are  really  pertinent  tend  to  sustain 
our  views. 

In  Vinor  ▼.  Francis  (2  Cox,  190)  the  gift 
was  to  the  children  of  a  deceased  sister,  with- 
out describing  or  naming  them,  and  without 
any  mention  of  the  time  when  they  were  to 
be  ascertained.  This  was  clearly  a  gift  to 
a  class,  and  the  death  of  the  testator  was 
the  time  for  ascertaining  who  comprised  the 
class,  because  there  was  nothing  in  the  will 
to  indicate  a  different  intent  Campbell  t. 
Bawdon,  18  N.  T.  412.  In  the  will  before  us 
there  Is  a  plain  statement  fixing  the  time 
when  the  objects  of  the  gift  are  to  be  ascer- 
tained, and  that  Is  one  of  the  reasons  why 
the  cases.  In  which  there  is  an  unmistakable 
gift  to  a  class,  are  not  controlling  of  the  case 
at  bar.  In  Leigh  y.  Ltigb  (17  Beav.  606) 
the  gift  was  to  A.  B.  for  life,  and  after 
hlB  death  to  "all  the  present-bom  children 
of  A.  B."  That  was  held  to  be  a  legacy 
to  a  class,  evidently  upon  the  theory  that 
it  was  liable  to  fluctuation  by  diminution. 
If  not  by  additicm,  but  the  short  opinion 
of  Sir  John  Bomilly,  Master  of  the  RollB, 
makes  no  mention  of  the  much  more  con- 
clusive fact  that  the  will  contained  no  di- 
rection as  to  the  time  when  the  class  was 
to  be  ascertained,  and  that  is  a  point  which 
differentiates  that  case  from  this.  Then  we 
are  referred  to  Cruse  v.  Nowell  (4  Drew,  216), 
from  which  we  have  quoted  what  we  regard 
as  a  fair  definition  of  a  gift  personae  des- 
ignatse,  where  it  was  held  that  a  gift  to  take 
effect  upon  the  death  of  A.,  one  of  his  chil- 
dren, in  favor  of  such  of  the  testator's  other 
children  who  should  be  living  at  the  death 
of  A.,  was  a  gift  to  a  class.  This  Is  another 
lUustxatlon  Showing  that  when,  as  In  that 
case,  the  beneficiaries  are  to  be  ascertained 
at  some  future  time  after  the  testator's 
death,  there  are  elements  of  a  gift  to  a  class 
which  we  do  not  find  in  the  case  at  bar.  To 
the  same  effect  Is  the  case  of  Magaw  t. 
Field,  48  if.  Y.  668,  where  there  was  a  devise 
to  the  children  of  M.  without  limitation  un- 
der a  will  made  In  1833,  where  the  testator 
lived  nntU  1864.  In  Smith's  Trusts  (L.  R.  [8 
Ch.  Dlv.]  117)  the  bequest  was  that  the  res- 
idue of  the  estate  should  be  equally  divided 
between  the  five  daughters  of  Samuel  and 
Mary  L.  This  was  held  to  be  a  bequest  per- 
sons designatse,  because  there  was  a  distinct 
limitation  as  to  the  number  of  daughters  to 
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fire,  so  that  after-born  flanghters  could  not 
iwrtlclpate  in  the  gift 

The  case  which  seems  to  have  been  most 
influential  in  determining  the  decision  In  the 
court  below  is  Hoppock  ▼.  Tucker,  59  N.  Y. 
202,  210,  in  which  it  was  held  that  a  bequest 
to  J.  H.  and  W.,  children  of  A.  M.,  a  deceased 
daughter  of  the  testator,  was  a  gift  to  a 
class.  The  learned  Judge  who  wrote  the 
opinion  in  that  case  conceded  that  the  clause 
containing  this  bequest,  taken  alone,  would 
be  construed  as  a  bequest  to  the  persons 
named  as  individuals,  but  concluded  that  the 
general  scheme  of  the  will,  and  certain  spe- 
cific provisions  thereof.  Indicated  an  intent 
to  regard  these  legatees  as  members  of  a 
class,  rather  than  as  individuals.  The  will 
In  that  case  was  long  and  involved,  and  even 
Its  most  salient  features  are  too  extended  for 
reproduction  here,  but  the  point  upon  which 
the  question  turned  was  that  the  will  as  a 
whole  indicated  that  the  testator  Intended 
that  the  issue  of  his  children,  where  they 
took  under  the  will,  should  take  by  represen- 
tation, and  that  is  emphasized  by  the  fol- 
lowing sentences  from  the  opinion:  "We  can- 
not suppose  that  the  testator  intended  that 
these  children  should  take  a  comparatively 
small  legacy  as  a  class,  while  the  principal 
legacy  was  given  to  them  as  individuals.  If 
any  reason  can  be  imagined  for  a  distinction 
between  these  children  and  the  issue  of  his 
other  children,  no  possible  reason  can  be  sup- 
posed for  prescribing  a  different  rule  for 
these  children  in  taking  different  legacies. 
Thtee  provisions  and  the  general  scheme  of 
the  will,  that  the  issue  of  all  his  children 
should  take  by  representation,  satisfies  me, 
not  that  the  omission  to  prescribe  the  rule 
In  the  eleventh  clause  was  intended  to  make 
the  bequest  personal,  but  that  the  language 
employed  was  not  designed  to  have  that  ef- 
fect, and  that  the  description  of  the  persons 
as  the  children  of  his  deceased  daughter  was 
Intended  to  be  controlling."  Quite  apart 
from  the  reasons  given  for  that  decision, 
there  Is  another,  which  is  not  mentioned  in 
the  opinion.  In  section  29  of  the  decedent 
estate  law,  which  was  taken  from  the  Re- 
vised Statutes,  we  find  that  "whenever  any 
estate,  real  or  personal,  shall  be  devised  or 
bequeathed  to  a  child  or  other  descendant  of 
the  testator,  and  such  legatee  or  devisee  shall 
die  during  the  lifetime  of  the  testator,  leav- 
ing a  child  or  other  descendant  who  shall 
survive  such  testator,  such  devise  or  legacy 
•ball  not  lapse,  but  the  property  so  devised 
or  bequeathed  shall  vest  in  the  surviving 
diild  or  other  descendant  of  the  legatee  or 
devisee,  as  if  such  legatee  or  devisee  had 
survived  the  testator  and  had  died  Intes- 
tate." Consol.  liaw,  c.  18.  That  provi- 
sion which  seems  to  have  been  applicable 
to  Hoppock  V.  Tucker  is  not  pertinent  here, 
because  this  will  contains  no  devise  or  be- 
quest to  children  of  the  testatrix.  In  fol- 
lowing Hoppock  T.  Tucker  the  court  below 


sought  for  indications  In  tbe  will  before  us, 
of  an  intent  to  regard  the  nephews  and  nieces 
referred  to  in  the  fourth  paragraph,  as  mem- 
bers of  a  class  rather  than  as  individuals. 
The  fact  that  there  are  no  words  of  gift  to 
the  nephews  and  nieces  was  regarded  as  sig- 
nificant, and  the  disposition  of  tbe  second, 
third,  and  fifth  clauses  of  tbe  will,  making 
provision  for  the  brothers  and  sister  of  the 
testatrix,  are  cited  as  affording  some  evi- 
dence that  in  the  fourth  clause  tbe  testatrix 
was  speaking  of  a  class.  We  think  other- 
wise. Neither  the  nature  nor  the  extent  of 
tbe  bequests  made  In  the  second  and  third 
clauses  of  the  will  seem  to  suggest  any  rea- 
son to  support  that  conclusion. 

This  discussion  of  the  cases  cited  by  the 
court  below  in  support  of  Its  decision  is  but 
a  preface  to  the  volume  that  would  have  to 
be  written  If  we  should  consider,  seriatim, 
the  many  cases  set  forth  in  the  exhaustive 
brief  of  the  respondent's  counsel.  That  we 
shall  not  attempt,  for  we  deem  it  sufficient  to 
say  that  the  authorities  dted  in  the  briefs  of 
both  counsel  for  appellant  and  respondent, 
when  closely  examined,  will  disclose  some 
special  reason  for  classifying  them  Into  one 
or  the  other  of  the  two  groups  representing 
the  opposite  sides  of  the  question,  which  Is 
decisive  of  this  case. 

Campbell  v.  Rawdon,  supra,  Magaw  t. 
Field,  supra,  Downing  t.  Marshall,  23  N.  T. 
886,  80  Am.  Dec.  290;  Hoppock  v.  Tucker, 
supra,  and  Ferrer  v.  Pyne,  81  N.  T.  281,  are 
examples  of  gifts  to  classes  as  distinguished 
from  Individuals;  and  Matter  of  Klmberly, 
150  N.  Y.  90,  44  N.  B.  94fi,  and  Herzog  v.  TItie 
Guaranty  &  Trust  Co.,  177  N.  Y.  86,  97,  68 
N.  E.  283,  67  L.  R.  A.  146,  are  Ulustrations 
of  gifts  to  individuals  as  distinguished  from 
members  of  a  class.  Then  there  is  an  Inter- 
mediate line  of  cases,  of  which  Matter  of 
Russell,  168  N.  Y.  169,  61  N.  B.  166,  Is  fairly 
typical,  which  may  be  regarded  as  neutral 
ground,  because  they  were  so  obviously  de- 
cided upon  their  own  special  drcumstances 
as  to  render  them  authoritative  only  In  Iden- 
tical cases. 

Our  conclusion,  therefore.  Is  that  the  sur- 
viving nephews  and  nieces  take  only  their 
own  shares,  that  there  was  a  lapse  of  the 
shares  of  the  five  who  predeceased  tbe  tes- 
tatrix, and  that  these  five  shares  passed  into 
the  residuary  estate  by  virtue  of  the  fifth 
clause  of  the  will.  The  order  of  the  Appel- 
late Division  and  the  decree  of  the  surrogate 
mnst  therefore  be  reversed,  with  costs  to  ap- 
pellant in  all  courts,  and  the  case  remitted  to 
the  Surrogate's  Court  for  disposition  in  ac- 
cordance with  our  decision. 

ODLLBN,  a  J.,  and  GRAY,  HAIGHT, 
VANN,  CHASE,  and  WIIiLABD  BART- 
LBTT,  JJ.,  concur. 


Order  reversed,  eta 
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BOBINSON  T.  IfABTIN  et  aL 
(Ooort  of  Appeals  of  New  York.    Dec.  6,  1910.) 

1.  Wills  (|  453*)— Constbuotion. 

The  court  should  ^ve  to  a  will  that  con- 
atmction  which  has  in  its  favor  the  balance  of 
reasons  and  probabilities. 

[EM.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  971;   Dec.  Dig.  {  453.*] 

2.  Wills  (J  439*)— Constbttotion— Intent. 

Where,  on  inspection  of  the  will  and  on  a 
consideration  of  relevant  facts,  an  intent  is  ap- 
pajent,  all  rules  of  construction  to  the  con- 
trary must  yield,  provided  such  intent  does  not 
offend  against  public  policy,  or  some  positive 
rale  of  law. 

[Bd.  Note.— For  other  cases,  seie  Wills,  Cent 
Dig.  {  955;  Dec  Dig.  i  439.*] 

3.  Wills  (i  K24*)— Consisuotion— "Ukhab- 
BIKD  Dauohtebs." 

.  Testatrix^  on  making  her  will,  liad  five  un- 
married daughters,  one  married  daughter,  and 
an  incompetent  son.  In  her  will  she  expressed 
a  wish  that  her  unmarried  daughters,  or  such 
of  them  as  desired  to  live  together,  with  her 
son,  should  live  in  one  household,  and  directed 
that  the  house  wherein  they  had  been  living 
\m  kept  in  repair,  etc.,  so  long  as  any  of  her 
daughters  remaining  single  might  choose  to 
make  it  their  home.  She  further  directed  that 
8  share  of  the  estate  held  in  trust  for  her 
son's  benefit  should  on  his  death  go  to  her  "un- 
married daughters."  Before  the  execution  of 
the  will  the  word  "onmarried"  was  substituted 
by  testatrix  in  the  draft  for  "surviving."  Held, 
that  only  those  daughters  unmarried  at  the 
date  of  the  son's  death  were  inclnded. 

rE}d.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  i  1125;   Dec.  Dig.  I  524.*] 

Cullen,  C.  J.,  and  Haight  and  Willaid  Bart* 
lett,  33.,  dissenting. 

Appeal  from  Sapieme  Conrt,  Appellate  Dl- 
Tislon,  First  Department 

Action  by  Caroline  M.  Boblnson  against 
Katharine  T.  liartln  and  others  for  the  con- 
stmctlon  of  a  wQl.  From  an  Interlocntory 
Judgment  constrning  the  will  and  for  an  ac- 
counting, plaintiff  appealed.  The  Judgment 
was  reversed  and  Judgment  directed  (see  138 
App.  DiT.  310, 123  N.  T.  Bnpp.  148),  and  there- 
after the  Appellate  Division  certlfled  a  ques- 
tion as  to  the  construction.  Question  an- 
swered. 

See,  also,  139  App.  DIt.  909,  124  N.  T. 
Supp.  112& 

Charles  H.  Beckett,  for  appellant  Thom- 
as Thacher,  for  respondents. 


GBAZ,  3.  This  action  was  brought  to  have 
a  clause  of  the  will  of  Mary  J.  Martin  Ju- 
dicially construed,  by  which  a  share  of  her 
estate  upon  the  decease  of  a  child,  for  whose 
benefit  during  his  life  it  was  to  be  held  in 
trust  was  given  to  testatrix's  "unmarried 
daughters  in  equal  sliares."  The  Appellate 
Division  has  certlfled  the  question  for  our 
review  whether  the  clause  should  be  constru- 
ed "to  Include  all  of  the  daughters  of  the 
testatrix,  who  were  unmarried  at  the  date  of 
her  death,  or  only  such  of  them  as  were  un- 
married at  the  date  of  the  death  of  her  son, 


the  life  beneficiary.**  Upon  this  qneation  the 
learned  Justices  of  that  court  have  divided  In 
opinion;  the  majority  holding  that  only  the 
daughters  unmarried  at  the  time  of  the  death 
of  her  son  were  Intended  and  reversing, 
thereby,  a  decision  of  the  court  at  Special 
Term,  sustaining  the  other  contention.  It 
must  be  conceded,  therefore^  that  the  ques- 
tion is  one  which  admits  of  serious  argumoit 
for  the  one,  or  the  other,  view. 

As  the  will  is  constructed,  I  think  it  U 
quite  possible  to  discover  strong  evidences  of 
a  testamentary  Intent  which  becomes  clear, 
when  we  consider,  in  connection  with  the 
provisions  of  the  will,  the  situation  of  the 
family.  At  the  time  of  making  her  will,  in 
1894,  the  testatrix  was  a  widow.  She  had 
several  children,  a  son,  who  was  feeble-minded 
and  unable  to  take  care  of  himself,  and 
six  daughters,  the  oldest  of  whom  was  mar- 
ried. The  ages  of  the  five  unmarried  ones 
ranged  from  19  to  31  years.  Two  years  after 
executing  the  will,  the  testatrix  died,  leaving 
a  large  estate,  and,  at  that  time,  there  had 
been  no  change  in  the  family  relations  by 
other  marriages.  The  son  died  In  1908  and 
intermediate  the  mother's  death  and  that 
event  three  daughters  had  married.  If  the 
contention  of  the  plaintiff,  appelant  here,  is 
correct  then  the  distribution  of  the  son's 
share  should  be  made  to  and  among  her  four 
sisters  and  herself,  who  were  unmarried  at 
her  mother's  death,  and  that  contention,  as 
it  is  claimed,  is  sui^rarted  upon  the  theory 
that  the  gift  of  the  sliare  to  them  was  im- 
mediate and  its  enjoyment  In  possession 
merely  postponed.  The  plan  of  the  will  is 
not  involved  In  any  obscurity.  After  provid- 
ing for  the  payment  of  debts,  by  the  second 
paragraph  the  testatrix  gives  all  of  her  prop- 
erty to  her  executors  and  trustees  upon  cer- 
tain trusts.  In  the  first  subdivision  of  the 
paragraph,  she  declares  It  to  be  her  "wish 
that  her  unmarried  daughters,  or  such  of 
them  as  desire  to  live  together,  with  my  son 
John  C.  Martin,  shall  live  In  one  househidd, 
whether  at  niy  present  home,  or  elsewhere." 
She  directs  the  house  in  which  they  had  been 
living  to  be  kept  In  repair  and  the  taxes  and 
insurance  to  be  paid,  during  the  lives  of  the 
two  youngest  of  her  surviving  daughters, 
"but  only  so  long  as  any  of  my  daughters  re- 
maining single  may  choose  to  make  It  their 
home."  A  trust  fund  of  |20,000  Is  to  be  re- 
served; the  net  Income  of  which  Is  to  meet 
those  expenses.  She  further  provides,  if  her 
"unmarried  daughters,  or  such  of  them  as  de- 
sire to  live  together  with  my  son,"  prefer  to 
live  elsewhere,  that  her  house  and  the  fund 
for  Its  maintenance,  If  already  reserved, 
should  fall  into  the  residuary  estate.  There- 
upon, "for  the  purpose  of  providing  a  suitable 
residence''  for  them,  a  fund  of  $50,000  was 
to  be  set  apart  from  the  residuary  estate,  or. 
If  after  Its  distribution,  from  the  proceeds  of 
the  sale  of  the  house,  during  the  lives  of  the 
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two  yooDgest  of  ber  daugbters,  which  was  to 
be  applied  to  the  purchase  of  a  satisfactory 
residence;  the  balance,  nnexpended,  to  be  in- 
vested and  the  Income  to  be  used  in  meeting 
the  expenses  of  keeping  the  house  in  good 
order  and  in  paying  the  taxes,  Insurance,  etc. 
Upon  the  death  of  the  surriTor  of  her  two 
youngest  daughters,  the  house  and  the  trust 
fund  were  to  be  "divided  In  the  same  manner 
as  her  residuary  estate."  The  contents  of 
the  "home,"  thus  provided,  were  to  be  divided 
among  her  surviving  children  equally.  In 
the  second  subdivision  Qf  the  paragraph,  she 
creates  a  trust  for  the  benefit  of  her  son,  dur- 
ing his  life,  in  one  share,  "which  share  shall 
be  the  proportionate  part  which  he  would  re- 
ceive of  my  estate.  In  view  of  the  number  of 
my  children  who  may  survive  me  and  of  my 
dilldren  who  tnay  have  died  before  me  leav- 
ing lawful  issue  me  surviving."  She  directs 
the  net  income  of  the  share  so  held  in  trust 
to  be  applied  to  her  son's  use  and  for  his 
proper  support,  and  then  follows  the  clause 
under  consideration,  which  reads:  "And  up- 
on the  death  of  my  said  son  I  give,  devise 
and  bequeath  the  said  share  to  my  unmarried 
daughters  in  equal  shares."  Before  the  ex- 
ecution of  the  will,  the  word  "unmarried" 
was  substituted  by  the  testatrix  in  the  draft 
for  "surviving."  Finally,  in  the  third  sub- 
division of  the  second  paragraph,  she  pro- 
vides that  the 'residue  of  her  estate  should 
be  held  in  trust  during  the  lives  of  the  two 
youngest  of  her  surviving  daughters,  but  not 
beyond  the  period  of  10  years,  and  that  the 
net  income  should  be  paid  in  equal  shares  to 
her  children,  "except  her  son  John";  the 
share  of  any  deceased  child  to  be  applied  to 
the  use  and  support  of  her  issue,  if  any,  sur- 
viving. Upon  the  expiration  of  this  trust, 
the  trust  estate  Is  given  to  her  "children 
(other  than  her  son  John),  in  equal  shares, 
per  stirpes." 

From  this  review  of  the  testamentary  pro- 
vision made  for  the  childr^i  ot  the  testatrix, 
it  appears  that  in  two  respects,  only,  does 
she  make  any  distinction  between  them  in 
disposing  of  her  estate.  Her  son's  share  is 
to  be  held  in  trust  and  she  makes  the  dispo- 
sition of  it  upon  his  death.  For  him  aud 
her  unmarried  daughters  she  provides  for  the 
maintenance  of  a  common  home,  and  the  un- 
married daughters  are  to  have  the'  son's 
share  upon  his  death.  The  reason  in  each 
case  would  seem  to  be 'dear.  The  son  was 
unable  to  take  care  of  himself  and  the  daugh- 
ters, who  were  uimaarried,  would  not  have 
that  protection  and  the  additional  means  for 
snj^Mrt,  which  marriage  is  usually  presumed 
to  bring.  These  cases,  evidently,  appealed 
to  the  mother's  mind  in  making  her  will  and 
her  provisions  should  be  read  la  that  light. 
That  she  carefully  considered  her  words  ap- 
pears from  the  erasure  in  the  draft  of  the 
word  "surviving," ,  in  the  clause  which  dis- 
poses of  the  scm's  share  in  favor  of  her 
daughters,  and  the  BubsUtution  of  "unmar- 


ried." I  think  the  circumstance  has  its  Big 
nlflcanoe.  "Surviving  daughters"  might  have 
comprehended  all  of  her  daughters  who  out- 
lived her  son,  and  that,  evidently,  she  did 
not  intend.  In  changing  the  expression  to 
"unmarried  daughters,"  she  limited  the  num- 
ber of  those  who  were  to  take  and  the  ques- 
tion of  the  case  arises:  To  what  time  did 
the  word  "unmarried"  refer?  In  my  opin- 
ion, the  plan  of  the  will,  its  language,  and 
the  situation  point  to  the  son's  death  as  the 
event  in  time,  which  was  to  determine  what 
daughters  should  take;  that  is  to  say,  those 
at  that  time  unmarried.  In  the  work  of  ju- 
dicial construction,  we  cannot,  of  course, 
predicate  certainty  of  our  conclusions  as  to 
Intent.  At  the  most,  we  can,  and  we  should, 
give  that  construction  to  a  will,  which  has 
"in  Its  favor  the  balance  of  reasons  and 
probabilities."  Weeks  v.  C!omwell,  104  N.  X. 
325,  338,  10  N.  B.  431,  433.  Precedents  and 
rules,  frequently,  have  but  slight  value  in  in- 
terpreting wills;  for  those  instruments  are 
rarely,  and,  in  tbe  nature  of  things,  are  not 
likely  to  be,  similar  in  terms.  When  the 
testator's  intention  is  obscure,  resort  to  them 
may  be  helpful  in  ascertaining  It  Where, 
upon  inspection  of  the  will  and  upon  a  con- 
sideration of  relevant  facts  and  circumstanc- 
es, an  Intent  is  apparent,  all  rules  to  the  con- 
trary must  yield,  provided  that  intent  does 
not  offend  against  public  policy,  or  some  posi- 
tive rale  of  law.  It  may  well  be  tliat  some 
of  the  rales  of  construction  require  a  greater 
force  of  intention  to  control  them;  but  If  It 
be  found  In  the  instrament,  it  should  t>e  fol- 
lowed. This  will  furnishes,  in  my  Judgment, 
a  case  of  such  force  of  intention  as  to  make 
it  more  probable,  it  not  certain,  that,  in  the 
clause  under  consideration,  testatrix  was  re- 
ferring to  the  son's  death  as  the  period  for 
ascertaining  the  persons  who  should  be  en- 
titled to  take  his  share.  The  words  "upon 
the  death  of  my  son"  are,  of  themselves,  not 
controlling;  but  when  read  with  the  context 
of  the  whole  second  paragraph  of  the  will, 
they  appear  to  have  a  determinative  power 
of  definition. 

As  it  has  been  suggested,  perfect  equality 
was  intended  between  the  testatrix's  chil- 
dren, except  as  to  the  restriction  upon  the 
son's  possession  of  Ills  share,  the  eventaal 
right  thereto  of  the  unmarried  daughters, 
and  the  provision  for  a  home  for  them.  The 
distinction  in  favor  of  unmarried  daughters 
must  be  carefully  noted.  They  were  of  mar- 
riageable age  and  their  mother  shows  her  ap- 
preciation of  the  fact;  for,  in  providing 
for  the  maintenance  of  the  home,  it  is  to  be 
"only  so  long  as  any  of  my  daughters  re- 
maining single  may  choose,"  etc.  When  any 
one  of  them  married,  she  ceased  to  be  en- 
titled to  the  benefit  of  that  provision.  Dur- 
ing the  trust  period,  the  unmarried  condition 
of  the  daughter  determined  her  right  to  share 
in  the  provision  for  the  home.  They  and  the 
incompetent  son  were  to  live  together  in  the 
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house  and  tliat  situation  Is  carried  along  In 
the  mother's  mind,  by  clear  Inference  from 
the  language,  and  Influences  her  In  preferring 
those  of  her  (laughters  who  are  still  unmar- 
ried upon  his  death  as  donees  of  bis  share. 
It  is  very  significant  that,  while  the  trust 
provision  for  the  maintenance  of  a  home 
ceases  with  the  termination  of  the  trust 
period,  the  testatrix  contemplates  that  the 
son  and  unmarried  daughters  will  continue 
to  live  together.  In  directing  an  equal  di- 
vision of  the  proceeds  of  the  sale  of  the 
house  and  trust  fund,  she  adds  a  direction 
that  "all  the  contents  of  such  house  shall  be 
at  the  disposal  of  my  said  daughters,  so  long 
as  they,  or  any  of  them,  have  a  home  to- 
gether (with  my  son  John  C,  if  stiU  living)." 
This  bears  strongly  upon  the  probability  of 
her  intending  only  those  unmarried  daugh- 
ters to  take  the  son's  share,  who  remained 
single  at  his  death,  as  an  exceptional  pro- 
vision In  their  behalf. 

The  appellant's  argument  that  the  clause 
In  question  should  be  construed  as  giving 
his  share  to  the  daughters  unmarried  at  the 
time  of  the  testatrix's  death  suggests  con- 
clusions which  are  tnharmonloua  with  her 
general  plan  for  equality  of  division,  and 
these  have  been  well  illustrated  by  counsel 
for  the  respondents.  The  testatrix  contem- 
plated that  her  unmarried  daughters  might 
marry  and  that  might  be,  of  course,  either 
before  or  after  her  death.  Adopting  the  ap- 
pellant's contention,  she  must  have  meant 
to  exclude  a  daughter  who  might  marry  a 
month  before  her  death  and  to  include  onQ 
who  might  marry  the  month  after,  I  cannot 
think  that  she  intended  to  make  so  unreason- 
able a  distinction;  It  is  too  Improbable. 
Again,  adopting  the  appellant's  contention, 
where  Is  the  reasonableness  of  cutting  off 
testatrix's  oldest  daughter  who  was  married 
when  she  made  her  will?  Nothing  was  prov- 
ed, which  would  justify  Inferring  an  inten- 
tion to  deprive  her  of  the  right  to  share  with 
her  risters  upon  the  falling  in  of  the  son's 
trust  estate,  If  those  marrying  before  his 
death  were  to  share  In  it  Assuming  the  tes- 
tatrix to  have  supposed  that  no  other  daugh- 
ter would  marry  before  she  died,  would  she 
then  have  intended  her  son's  share  to  go  to 
her  daughters  who  were  unmarried  at  her 
death  and  to  cut  off  the  married  daughter? 
Why  ishould  daughters  marrying  after  her 
death  be  entitled  to  the  son's  share  and  not 
the  previously  married  daughter?  -  When 
tested  by  the  results-  possible  under  the  ap- 
pellant's contention,  I-  am  brought  to  the 
conclusion  that  It  is  unsound  and  that  it  is 
opposed  to  the  general  plan  of  the  will. 

It  is  not  necessary  to  bold  that  a  bequest 
was  intended  to  a  class,  whose  members 
existing  at  the  time  of  the  happening  of  the 
event  specified,  alone,  may  take;  It  Is  only 
necessary  to  decide  that  the  intention  of  the 
testatrix,  In  disposing  of  the  son's  share,  is 


manifest  to  mtike  an  exception  to  the  general 
plan  of  equality  upon  which  she  had  distrib- 
uted her  estate,  in  favor  of  those  daughters 
surviving  their  brotlier,  who  bad  remained 
single.  She  gives  his  share  upon  his  death 
to  her  daughters  then  unmarried,  because 
the  same  need  would  stlU  exist  for  excep- 
tional consideration  that  appears  to  have 
moved  her  previous  provisions.  It  would  be 
difficult  to  find  a  reason  having  any  support 
In  the  testamentary  plan  for  construing  the 
gift  as  one  to  the  daughters  unmarried  at 
her  death,  and,  as  it  has  been  suggested,  it 
would  create  a  distinction  against  her  pre- 
viously married  daughter  not  warranted  by 
any  facts  proved  with  reference  to  her,  or 
to  her  family  and  worldly  relations.  She 
was  married  and  that  is  all  we  know.  There 
is  no  need  to  liave  resort  to  any  rules  of  con- 
struction ;  for  the  rule  of  Intention  overrides 
all  such.  It  is  only  where  the  will  fails  to 
express  or  to  disclose  an  Intention  that  we 
must  resort  to  the  rules,  which  the  decisions 
have  established.  Matter  of  James,  146  N. 
Y.  78,  100,  40  N.  E.  876,  48  Am.  St  Rep.  774. 

It  is  quite  immaterial  that  there  may  have 
been  a  vesting  of  the  remainder  in  the  son's 
share  In  the  daughters  unmarried  at  the 
death  of  the  testatrix.  As  vested  interests, 
they  would,  nevertheless,  be  subject  to  be  di- 
vested by  marriage  before  the  son's  death. 
If  the  particular  form  of  words  was  to  be 
considered,  I  should  find  no  great  difficulty 
in  finding  the  intention  to  be  to  give  the 
share  to  the  daughters  unmarried  at  the 
death  of  the  life  beneficiary,  to  which  con- 
clusion the  fact  of  the  substitution  of  the 
word  "unmarried"  for  "Burvlvlng"  in  the 
clause  comes  In  aid.  See  Teed  v.  Morton,  60 
N.  Y.  502 ;  Matter  of  Smith,  131  N.  T.  239, 
30  N.  E.  130,  27  Am.  St  Rep.  586 ;  Lyons  v. 
Ostrander,  167  N.  Y.  135,  140,  60  N.  E.  834. 

Nor  does  the  suggestion  that  there  was 
any  condition  in  general  restraint  of  mar- 
riage appear  to  me  to  have  any  force.  I  find 
no  condition,  directly  or  Indirectly,  imposing 
any  absolute  Injunction  to  celibacy.  I  can- 
not discover  any  condition  in  terror^n,  any 
purpose  to  imi>ose  any  restraint  on  a  daugh- 
ter's marriage.  There  la  no  bequest  upon 
condition  that  her  daughters  should  not 
marry,  or  condition  subsequent  the  breach  of 
which  might  work  a^  forfeiture  of  Interest 
If  the  bequest  had  been  "upon  the  death  of 
her  son  to  her  unmarried  daughters,  or,  in 
the  event  of  any  one  marrying,  then  to  those 
remaining  unmarried,"  we  would  have  a  dif- 
ferent case.  Such  a  case  would  show  an  in- 
tention that  those  unmarried  at  the  death  of 
the  testatrix  were  to  take  their  brotlier's 
share;  provided  none  married  meanwhile. 
We  have  no  such  case ;  but  merely  one  where 
the  testatrix,  in  disposing  of  her  son's  share, 
at  his  death,  made  a  distinction  between  her 
daughters,  as  conditions  existed  at  the  time, 
and  gave  it  to  those  then  unmarried— «  dla- 
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ttnctlon,  as  before  discussed,  Influatdng  her 
previous  provisions.  There  Is  no  evidence 
of  an  intention  to  prevent  their  marrying, 
and,  unless  such  an  Intention  shall  clearly 
appear,  a  will  should  not  be  construed  as  Im- 
posing any  such  condition  upon  reasoning  as 
to  the  possible  effect  of  a  gift,  made  as  was 
the  one  In  question. 

In  a  note  on  page  276  of  the  thirteenth 
edition  of  Story's  Equity  Jurisprudence,  the 
learned  editor  discusses,  with  considerable 
elaboration,  this  rule  which  was  taken  from 
the  civil  law  by  the  ecclesiastical  courts.  He 
reasons  that  when  the  lew  and  chancery 
courts  came  to  look  Into  the  Intention  of  the 
testator,  the  virtual  abandonment  of  the  Ro- 
man rule  was  reached.  I  quote:  "When  at 
last  English  judges,  reached  the  point  of  de- 
claring that  the  real  question  In  a  particular 
case  was  whether  a  testator  Intended  to  dis- 
courage marrying  or  not  (Jones  v.  Jones,  1 
Q.  B.  D.  279,  281,  Blackburn,  J.),  and  to  de- 
cide the  case  as  In  Jones  t.  Jones,  upon  the 
answer  to  that  question,  a  step  only  remained 
to  declaring  that  the  donor's  Intention  should 
govern."  He  finds  In  the  American  cases  a 
disposition  "against  adopting  broadly  the 
doctrine  that  conditions  In  restraint  of  mar- 
riage are  void,"  and  continues:  "The  result 
Is  that  where  the  courts  can  discover  In  the 
written  Instrument  any  other  Intention  than 
that  of  a  clearly  designed  discouragement  Of 
marriage,  they  wlU  respect  that  Intention. 
•  •  •  When  It  has  come  to  this,  that 
.  nothing  Is  left  of  the  Roman  rule  except 
where  a  clear  design  to  discourage  marrying 
Is  expressed,  as  held  tn  Jones  v.  Jones, 
where,  though  the  obrlous  and  natural  eflTect 
of  a  particular  gift  Is  to  prevent  marriage, 
that  fact  Is  disregarded,  unless  there  Is  a 
plain  and  real  Intent,  It  seems  quite  time  to 
drop  a  rule  altogether  which  never  had  a 
fiuffldent  reason  for  Its  existence  In  the  Eng- 
lish law,  and  to  permit  the  case  to  stand  on 
the  donor's  Intention,  whatever  It  may  be. 
Indeed,  the  reasoning  of  the  better  authori- 
ties comes  quite  to  this  result  Stackpole  v. 
Beaumont,  3  Ves.  Jr.  80;  Commonwealth  v. 
Stauffer,  10  Pa.  350,  51  Am.  Dec.  489.  ,  *  •  * 
When,  however,  the  Intention  Is  fonnd.  It  Is 
submitted  as  a  legitimate  conclusion  of  the 
reasoning  of  the  judges  against  the  Roman 
rule,  If  not  as  the  natural  effect  of  the  cases 
themselves,  that  the  Intention  should  be  al- 
lowed to  prevail."  I  think  the  view  taken 
of  the  rule  commends  Itself  to  the  judgment, 
as  having  the  weight  of  reasoning  In  Its 
faror.   • 

For  these  reasons,  I  think  the  order  should 
be  affirmed,  and  that  the  answer  to  the  ques- 
tion certified  should  be  that  the  gift  to  the 
unmarried  daughters  Included  only  such  as 
were  unmarried  at  the  date  Of  the  death  of 
the  life  beneficiary. 

CDLLEN,  C.  J.  (dissenting).  The  contro- 
versy in  this  case  ia  over  the  disposition  of  a 


fund  of  about  |70,000  held  in  trust  for  the 
support  of  a  son  during  life,  under  the  second 
paragraph  of  the  second  clause  of  the  testa- 
trix's win.  The  clause  concludes:  "Upon  the 
death  of  my  said  son  I  give,  devise  and  be- 
queath the  said  share  to  my  nnmaiVled 
daughters  In  equal  shares."  I  concur  In  the 
opinion  of  the  Special  Term  and  In  the  dis- 
senting opinion  of  Ingrabam,  P.  J.,  In  the 
Appellate  Division,  that  the  persons  who  con- 
stituted the  "unmarried  daughters"  were  to 
be  ascertained  at  the  death  of  the  testatrix 
(if  not  at  an  earlier  tImeT,  and  not  at  the 
death  of  the  son,  the  equitable  life  tenant 
The  general  rule  is  that  the  law  favors  vest- 
ed remainders,  rather  than  contingent  ones. 
Livingston  v.  Greene,  S2  N.  T.  118;  Matter 
of  Brown,  154  N.  Y.  313,  48  N.  B.  537.  Where 
there  is  no  Immediate  gift,  but  only  a  direc- 
tion to  pay,  divide,  or  distribute  at  a  future 
period,  the  bequest  Is  contingent;  not  so,  how- 
ever, where  there  Is  such  a  bequest  as  ia 
found  In  this  case.  This  rule  and  the  exc^H 
tlon  are  both  stated  in  Matter  of  Orane,  164 
N.  T.  71,  at  page  77,  68  N.  B.  47,  and  the  rule 
readily  yields  to  the  exception  where  its  ef- 
fect would  be  to  divest  the  share  of  any  is- 
sue of  a  testator.  Such  was  the  case  in  (Joeb- 
el  V.  Wolf,  113  N".  T.  405,  21  N.  B.  888,  10 
Am.  St  Rep.  464 ;  Matter  of  Tlenken,  131  N. 
Y.  391,  30  N.  E.  100;  Matter  of  Young,  145  N. 
Y.  635,  40  N.  B.  226,  and  Matter  of  Brown 
(supra).  In  none  of  which  was  there  evm  an 
Immediate  gift  yet  In  each  it  was  held  that 
death  before  distribution  did  not  divest  I 
shall  not  pursue  the  discussion  farther,  be- 
cause it  is  very  clear  to  me  that  if  we  as- 
sume the  construction  of  the  will  adopted  by 
the  Appellate  Division  to  be  the  correct  one, 
the  judgment  below  is  erroneous  for  another 
reason. 

The  majority  of  the  Appellate  Division  held 
that  the  remainders  vested  at  the  time  of  the 
testatrix's  death  In  her  then  unmarried 
daughters,  subject  as  to  any  of  them  to  be 
divested  by  her  marriage  previous  to  the 
death  of  the  son,  and  therefore  awarded  the 
fund  to  those  daughters,  exclusively,  who  re- 
mained unmarried  at  the  son's  death.  The 
result  reached  was  erroneous,  because  the 
condition  that  a  daughter  should  by  marriage 
forfeit  the  remainder  was  void.  The  text- 
writers  agree  that  conditions  in  general  re- 
straint of  marriage,  except  that  of  widows  or 
widowers,  are  void  as  against  public  policy. 
1  Story's  Eq.  Juris.  §§  274-290;  2  Pomeroy's 
Eq.  Juris.  8  993;  2  Jarman  on  Wills,  'p.  44 
et  seq. ;  2  Williams  on  Executors,  p.  1275. 
This  doctrine  seems  to  prevail  everywhere, 
and  as  formulated  by  Judge  Story  has  been 
accepted  by  this  court  as  the  law  of  the  state 
in  Hogan  v.  Curtln,  88  N.  Y.  102,  42  Am.  Rep. 
244.  There  is  some  difference  between  the 
text-writers  as  to  the  effect  of  the  doctrine 
on  devisees  of  real  estate,  but  none  as  to  Its 
effect  on  bequests  of  personalty.  The  doc- 
trine Is  tersely  stated  by  Professor  Pomeroj 
(2  Pomeroy's  Eq.  Juris.  [3d  Ed.]  in  1683):  "U 
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a  condition  la  precedent  and  annexed  to  a 
gift  of  land,  It  operates  as  at  the  common 
law;  when  broken,  It  prevents  the  estate 
from  vesting,  whatever  be  Its  nature;  when 
annexed  to  a  gift  of  personal  property,  If  gen- 
eral or  unreasonable.  It  is  wholly  void,  and 
the  gift  takes  efFect;  If  partial  and  reason- 
able, it  Is  operative.  When  a  condition  is 
subsequent  and  annexed  to  a  gift  of  land,  if 
general.  It  la  void,  and,  although  broken,  the 
estate  of  the  donee  continues ;  if  partial  and 
reasonable,  it  is  operative,  and  on  its  breach 
the  estate  of  the  donee  is  defeated.  When  a 
subsequent  condition  is  annexed  to  a  gift  of 
personal  property.  If  general,  it  is  void;  if 
partial  and  reasonable,  and  there  Is  a  gift 
over,  it  is  operative,  and  upon  its  breach  the 
Interest  of  the  first  donee  ceases  and  the 
gift  over  takes  efFect;  but,  if  there  Is  no  gift 
over,  then  the  condition  is  said  to  be  In  ter- 
rorem  merely,  and  is  Inoperative."  This  ac- 
cords with  the  view  taken  by  Judge  Story, 
but  Mr.  Jarmau  se^us  to  be  of  opinion  that 
in  a  devise  of  real  estate  a  condition  preced- 
ent win  not  prevent  the  devise  from  taking 
effect  In  regard  to  the  proposition  that  eCs 
to  personalty.  Illegal  conditions  in  restraint 
of  marriage,  whether  precedent  or  subse- 
quent, are  void  and  inoperative,  all  are  In  ac- 
cord. Judge  Story  says  (section  289):  "If 
the  condition  regard  real  estate,  and  be  in 
general  restraint  of  marriage  there,  although 

'  it  iB  void,  as  we  liave  seen,  if  there  is  not  a 
compliance  with  it,  the  estate  will  never  arise 
in  the  devisee.  But  If  it  be  a  legacy  of  per- 
sonal estate  under  like  circumstances,  the 
legacy  will  be  held  good  and  absolute  as  if 
no  condition  whatsoever  liad  been  annexed 
to  it" 

To  constitute  a  condition  in  general  re- 
straint of  marriage,  it  is  not  necessary  that 

'  the  restraint  should  be  absolute,  universal, 
and  continue  during  the  whole  lifetime  of 
the  legatee.  If  the  restraint  is  unreasonable, 
it  Is  In  general  restraint  within  Uie  rule. 
Many  special  restraints  have  been  upheld, 
such  as  an  inhibition  against  marrying  a  par- 
ticular individual,  or  one  of  a  particular  race. 
These  are  not  necessary  to  consider,  as  in 
the  case  before  us,  as  long  as  the  restraint 
continues  it  is  unqualified,  forbidding  any 
marriage.  But  it  Is  also  well  settled  that  a 
condition  in  restraint  of  marriage  must  be 
reasonable  in  point  of  time.  Thus,  Judge 
Story  says  (section  283):  "It  Is  obvious  that 
restraints  as  to  time,  place  and  person  may 
be  so  framed  as  to  operate  a  virtual  prohibi- 
tion upon  marriage,  or  at  least  upon  its  most 
important  and  valuable  objects.  As  for  in- 
stance a  condition  that  a  child  should  not 
marry  until  50  years  of  age;  or  should  not 
marry  any  person  inhabiting  in  the  same 
town,  county,  or  state;  or  should  not  marry 
any  person  who  was  a  clergyman,  a  physi- 
cian, or  a  lawyer,  or  any  person  except  of  a 
particular  trade  or  employment ;  for  these 
would  be  deemed  a  mere  evasion  or  fraud  up- 
on the  law."    In  Hogan  v.  Curtin,  supra,  An- 


drews, C.  J.,  said:  "It  la  otherwise  of  con- 
ditions In  general  restraint  of  marriage ;  they 
being  regarded  as  contrary  to  public  policy, 
and  the  'common  weal  and  good  order  of  so- 
ciety.' But  reasonable  conditions  designed  to 
prevent  hasty  or  imprudent  marriages,  and  to 
subject  a  child,  or  other  object  of  a  testator's 
bounty,  to  the  Just  restraint  of  parents  or 
friends  during  infancy,  or  other  reasonable 
period,  are  upheld  by  the  common  law." 
Page  170,  88  N.  T.  (42  Am.  Bep.  244).  In  the 
case  In  hand  the  inhibition  against  marriage 
was  to  continue  during  the  lifetime  of  the 
testatrix's  son.  It  was  entirely  possible  that 
he  might  survive  all  the  daughters  and  thus 
each  be  restrained  during  life.  As  matter  at 
fact,  he  survived  his  mother  12  years.  At  the 
time  of  her  death  the  eldest  of  the  unmarried 
daughters  was  33;  the  youngest  21  years  of 
age.  Therefore,  when  the  eldest  daughter 
first  became  relieved  from  the  requirement  of 
celibacy,  she  had  reached  an  age  at  which  ttie 
great  majority  of  women  become  incapable  of 
childbearing  (Taylor's  Med.  Juris,  pp.  736^ 
737;  2  Woodhouse  &  Becker's  Med.  Juris.  649), 
and  other  daughters  were  closely  following 
her.  A  restraint  until  such  a  period  Is  plain- 
ly inconsistent  with  public  policy,  as  one  of 
the  great  objects  of  matrimony  is  the  birth  of 
offspring. 

I  have  not  discussed  the  so-called  doctrine 
of  "in  terrorem"  as  it  is  not  necessary  to  the 
dinpositlon  of  the  case.  There  is  evidently 
a  misunderstanding  of  that  doctrine.  It  has 
no  application  to  invalid  restraints  on  mar- 
riage which,  as  already  said,  in  the  case  of 
personalty  are  Inoperative,  whether  preced- 
ent or  subsequent  The  doctrine  applies  on- 
ly to  valid  subsequent  conditions,  and  is  to 
the  effect  that  ,ven  such  a  valid  condition 
will  not  operate  to  defeat  a  bequest,  unless 
there  Is  a  gift  over  in  case  of  breach  of  con- 
dition. In  other  words,  It  Is  a  doctrine  of 
the  courts  to  prevent  the  operation  of  even 
valid  conditions.  Hogan  v.  Curtin,  supra. 
It  might  be  argued  tliat  as  the  legacies  vest- 
ed subject  only  to  be  divested  by  marriage, 
the  gift  to  the  class  who  should  be  unmarried 
at  the  time  was  not  a  sufficient  gift  over,  and 
therefore  the  condition  was  inoperative,  even 
if  good.  But  this  is  unnecessary  to  pass  up- 
on. The  statement  of  Mr.  Jarman  tliat  a 
bequest  during  celibacy,  if  "for  the  purpose 
of  immediate  maintenance,  will  not  be  inter- 
preted maliciously  to  a  charge  of  restraining 
marriage"  (2  Wills,  *886)  Is  misapprehended. 
It  la  quoted  from  the  leading  case  of  Scott 
V.  Tyler,  2  Dickens,  712,  decided  by  Lord 
Thurlow.  There  the  chancellor  said,  citing 
Godolphln:  "That  the  use  of  a  thing  may  be 
given  during  celibacy  for  the  purpose  of  im- 
mediate malnteutiuce  and  will  not  be  inter- 
preted maliciously  to  a  charge  of  restraining 
marriage."  This  doctrine  still  prevails,  cer- 
tainly In  England,  and  In  at  least  some  4^ 
our  states,  if  not  generally.  Estate  of  Brucb, 
185  Fa.  194.  39  AtL  813.    But,  again,  this  rule 
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has  no  application  whatever  to  a  gift  of  the 
principal,  bat  simply  to  the  use  or  Income  of 
the  bequest.  This  distinction  Is  clearly  point- 
ed out  In  the  last  case  cited.  Not  a  penny  Is 
here  glTen  to  any  of  the  legatees  for  their 
sanwrt  and  maintenance  during  celibacy,  but 
the  whole  fund  is  bequeathed  absolutely.  If 
they  remain  unmarried  until  the  death  of 
the  son. 

We  are  now  brought  to  the  final  argument, 
that  the  bequest  to  the  daughters  who  may 
be  unmarried  at  the  time  of  the  son's  death 
Is  not  a~conditlon  at  all  that  any  who  may 
marry  before  that  time  shall  not  receive  her 
share.  I  cannot  understand  this  reasoning. 
It  Is  Bald  that  this  is  not  a  gift  to  a  class. 
I  am  inclined  to  that  opinion  myself.  But 
it  Is  certainly  either  a  bequest  to  a  class  or 
to  designated  legatees,  for  I  know  of  no  oth- 
er character  of  bequest,  and  the  result  in  ei- 
ther case  is  the  same.  If  the  respondents  here 
had  not  married,  they  would  have  shared  at 
the  son's  death  In  the  fund  held  in  trust  for 
him.  By  their  marriage  they  have  forfeited 
their  shares.  Surely  a  bequest  to  any  one, 
if  she  be  uiunarrled  at  a  certain  time,  is 
the  same  as  a  bequest  if  she  shall  not  have 
married  before  that  time.  Otherwise'  the 
validity  or  invalidity  of  a  restraint  on  mar- 
riage depends  on  the  mere  form  of  a  phrase, 
as  pointed  out  by  Iiord  Thurlow  in  Scott 
V.  Tyler,  supra.  The  question,  however,  has 
been  the  siAJect  of  express  decision.  Ster- 
ling V.  Slnnlckson,  5  N.  3.  Law,  756,  was 
an  action  on  a  bond  under  seal  to  pay 
11,000  tn  case  the  obligee  was  not  mar- 
ried In  six  months  from  date.  It  was  held 
that  this  was  a  condition  In  restraint  of 
marriage,  and  hence  void.  It  was  there 
argued  that  the  obligation  was  simply  to  pay 
money  on  a  subsequent  contingency  which 
a  man  had  the  rU>ht  to  make.  To  this 
the  court  said:  "I  think  this  is  not  a  cor- 
rect view  of  the  case.  Where  the  event,  upon 
which  the  obligation  became  payable,-  is  in 
the  iwwer  of  the  obligee,  and  is  to  be  brought 
about  by  his  doing  or  not  doing  a  certain 
thing,  it  cannot  be  so  properly  called  a  con- 
tingency ;  It  Is  rather  the  condition  meritori- 
ous, upon  which  the  obligation  is  entered  in- 
to, the  moving  consideration  for  which  the 
money  Is  to  be  paid.  It  is  not,  therefore,  to 
be  considered  a  mere  contingency."  Let  us 
see  what  results  the  doctrine  contended  for 
woald  lead  to.  Suppose  a  testator  having  a 
single  daughter  (and  such  might  have  been 
the  case  of  this  testatrix,  as  all  but  one  of 
the  daughters  might  have  died  intermediate 
the  will  and  her  own  death),  it  would  follow 
that  by  marriage  that  daughter  could  not 
share  in  the  trust  fund  upon  the  decease  of. 
her  brother  and  the  fund  might  have  been 
given  over  to  strangers.  While  if  the  phrase- 
ology of  the  will  bad  been  changed,  and  the 
will  had  provided.  If  any  daughter  married 
before  the  death  of  the  son,  then  she  should 
not  take  the  fond,  it  would  be  void.    Is  there 


the  slightest  difference  In  effect  between  these 
two  testamentary  provisions,  and  Is  it  not  a 
mere  question  of  phraseology?  Does  it  make 
any  difference  that  Instead  of  her  leaving  a 
single  unmarried  child  surviving,  she  left  sev- 
oral?  If  the  testatrix  could  not  provide  in 
the  case  of  a  aingle  child  for  its  forfeiture  of 
the  remainder  by  marriage,  would  she  have 
any  greater  power  from  the  fact  that  there 
were  several  children?  If  all  the  daughters 
had  married  prior  to  the  son's  death,  not  one 
of  them  could  have  shared  in  the  trust  fund. 
Such  a  provision  Is  necessarily  a  condition 
in  restraint  of  marriage  upon  each.  If  we 
assume  that  the  bequest  was  contingent.  It 
would  be  of  no  Importance,  for,  as  already 
said,  it  is  settled  law  as  to  bequests  of  per- 
sonalty that  invalid  conditions  precedent 
equally  with  those  subsequent  are  Inopera- 
tive. 

In  a  note  by  the  editor  of  the  last  edition 
(13th)  of  Story's  Equity  Jurisprudence  (page 
276)  it  is  suggested  that  Uttle  Is  left  of  the 
doctrine  of  conditions  In  restraint  of  mar- 
riage. This  suggestion,  which  is  in  okkmI- 
tion  to  the  text  as  written  by  Judge  Story, 
I  think  Is  not  justified  by  the  decisions.  The 
general  doctrine  as  stated  by  the  Judge  seems 
to  be  generally  accepted  throughout  the  coun- 
try. Vaugh  V.  Lovejoy,  34  Ala.  437 ;  Shack- 
elford V.  Hall,  19  IlL  212;  Bostlck  v.  Blades, 
69  Md.  231,  43  Am.  Rep.  648;  Pringle  v. 
Dunkley,  14  Smedes  &  M.  (Miss.)  16,  53  Am. 
Dec.  110;  Dnmey  v.  SdioefiSer,  24  Mo.  170, 
69  Am.  Dec.  422;  Williams  v.  Cowden,  13 
Mo.  211,  58  Am.  Dec.  143 ;  Randall  v.  Mar- 
ble, 69  Me.  310,  31  Am.  Rep.  281;  Otis  v. 
Prince,  10  Oray  (Mass.)  681;  Mcllvalne  v. 
Gethen,  8  Whart.  (Pa.)  675;  Hogan  v.  Cortin, 
88  N.  Y.  162,  42  Am.  Rep.  244;  Oraydon  T. 
Graydon,  23  N.  J.  Eq.  230,  236;  Hughes  v. 
Boyd,  2  Sneed  (Tenn.)  612;  Phillips  v.  Fer- 
guson, 85  Va.  509,  8  S.  E.  241,  1  L.  R.  A.  837, 
17  Am.  St.  Rep.  78;  Webster  v.  Morris,  68 
Wis.  366,  386,  28  N.  W.  853,  57  Am.  Rep.  267. 
I  can  find  only  one  state  in  which  it  has 
been  questioned,  Georgia.  Sni4er  v.  Newsom, 
24  6a.  139.  Nor  can  I  find  any  English  au- 
thority to  the  contrary  of  the  doctrine  that 
a  condition  in  general  restraint  of,  marriage 
is  invalid,  except  in  the  case  of  the  second 
marriage  of  widows  or  widowers.  The  au- 
thority on  which  the  learned  editor  seems  to 
principally  rest  the  rule  which  he  favors  is 
Jones  v.  Jones  (1  Q.  B.  Dlv.  279).  He  says, 
referring  to  the  owe  cited,  that  the  "English 
Judges  reached  the  point  of  declaring  that 
the  real  question  in  a  particular  case  was 
whether  a  testator  Intended  to  discourage 
marrying  or  not"  The  devise  under  con- 
sideration in  that  case  was  to  two  women, 
the  testator's  sister  Jemima  and  her  daughter 
Mary,  during  their  lifetime,  with  the  proviso 
that  If  Mary  married  she  should  lose  her 
share  and  the  same  should  be  passed  to  oth- 
er parties.    The  remark  of  the  Judge  quoted 
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above  was  dearly  Justified  by  tbe  rule  that 
has  always  prevailed  and  whlcti,  as  before 
said,  Thurlow  quotes  from  Godolphln,  that  a 
bequest  of  the  use  of  a  thing  during  celibacy 
will  be  regarded  as  a  provision  for  mainte- 
nance, and  not  necessarily  as  a  condition  in 
restraint  of  marriage.  This  Is  made  clear  by 
reading  tbe  opinions,  but  the  case  has  no  ap- 
plication to  a  devise  in  fee  or  an  absolute  be- 
quest. 

In  conclusion  I  should  state  what  seems  to 
me  the  true  Interpretation  of  the  will.  It  is 
urged  In  support  of  the  decision  of  the  Ap- 
pellate Division  that  it  Is  unreasonable  to 
suppose!  that  tbe  testatrix  intended  to  cut  off 
any  of  her  daughters  who  might  marry  in- 
termediate the  date  of  the  will  and  her 
death,  leaving  those  who  might  marry  subse- 
quent to  her  death  to  share  in  tbe  fund.  I 
concede  this;  but  it  seems  to  me  equally 
hard  to  believe  that  the  testatrix  intended 
to  cut  off  those  who  might  marry  possibly 
a  few  days  before  her  son's  death,  while  leav- 
ing the  others  at  liberty  to  marry  thereafter, 
for  It  appears  on  the  face  of  the  will  In  the 
flrst  subdivision  of  this  clause  that  the  tes- 
tatrix contemplated  the  possibility  of  some 
of  her  unmarried  daughters  not  continuing  to 
live  with  her  son,  and  the  bequest  is  made 
not  at  all  on  the  condition  that  they  take 
care  of  the  son,  but  that  they  remain  unmar- 
ried, and  though  any  of  them  should  desert 
tbe  son.  If  she  remained  unmarried,  still  she 
would  be  entitled  to  a  share  In  the  gift. 
There  Is,  however,  another  construction  of 
the  will.  As  a  general  rule,  a  will  speaks  as 
of  the  time  of  the  death  of  the  testator,  but 
a  will,  may  speak  from  the  date  of  Its  execu- 
tion. Van  Alstyne  v.  Van  Alstyne,  28  N.  Y. 
375.  A  class  is  defined  In  Matter  of  Klmber- 
ly,  ISO  K  y.  90.  93,  44  M.  B.  945,  946:  <*In 
legal  contemplation,  a  gift  to  a  class  Is  a 
gift  of  an  aggregate  sum  to  a  body  of  per- 
sons uncertain  In  number  at  the  time  of  the 
gift,  to  be  ascertained  at  a  future  time,  who 
are  all  to  take  in  equal  or  In  some  other  defi- 
nite proportions;  the  share  of  each  being  de- 
pendent for  Its  amount  upon  the  ultimate 
number."  I  think  that  tbe  bequest  Is  not  to 
be  considered  as  given  to  a  class  within  this 
definition,  or  If  to  a  class,  that  tbe  class  was 
to  be  ascertained  at  the  date  of  the  will.  In 
my  Judgment,  the  use  of  the  expression  "my 
unmarried  daughters"  was  merely  to  save  a 
recital  of  each  of  them  separately  by  name. 
In  other  words,  It  was  a  bequest  to  designat- 
ed persons.  Matter  of  King,  93  N.  R  484. 
So  considered,  tbe  will  is  not  only  reasonable 
but  lawful.  It  is  unnecessary  to  dwell  long- 
er on  this  question,  as  tbe  result  U  the  same 
whatever  construction  of  the  wUl  be  adopt- 
ed; the  condition  in  restraint  of  marriage 
being  void,  and  none  of  the  daughters  having 
married  intermediate  the  date  of  the  will 
and  the  death  of  the  testatrix. 


The  order  of  the  Appellate  Division  should 
be  reversed  and  the  Judgment  of  tbe  Special 
Term  affirmed. 

VANN,  WERNER,  and  QHASB,  JJ.,  con- 
cur with  GRAY,  J.;  HAIGHT  and  WIL- 
LARD  BARTLETT,  JJ.,  concur  With  CUL- 
LEN,  C.  J 

Judgment  aflSrmed,  with  costs. 


(»0  N.  T.  106) 
FDI/TON  ▼.  KBDLIi. 

(Court  of  Appeals  of  New  York.    Nor.  29, 
1910.) 

1.  Taxation  ({  327*)— Assbseioent-tSpbciai. 
AND  Oknebai.  Law. 

A  complete  provision  for  tbe  taxation  of 
real  estate,  from  the  assessment  to  the  sale 
thereof,  being  made  by  the  charter  of  a  city, 
a  special  act  (Laws  1892,  c.  143)^  there  la  no 
repeal  or  modification  by  implication  of  section 
68  thereof,  providing  how  in  assessing  lots  they 
shall  be  described,  by  Gen.  Tax  I^w  (Laws 
1896,  c.  908)  {  29,  making;  a  more  elaborate 
provision  for  assessment  <«  profierty  of  non- 
residents. 

[Ed.    Note.— For  other  cases,   see  Taxation, 
Dec.  Dig.  {  327.*] 

2.  Taxation  (g  421*)— Assessuert  Roix— 
Aids  to  Description  of  Pbopebtt. 

The  description  of  lots  in  an  assessment 
roll  cannot  be  helped  out  by  additional  details 
of  description  in  tbe  deed  given  on  a  sale  for 
the  tax,  or  by  a  map  of  the  lots  on  file  in  tbe 
county  dele's  ofSce,  not  referred  to  in  said  roll. 
[Ed.  Note.— For  other  cases,  see  Taxation, 
Ctent  Dig.  §1  720-736;   Dec.  Dig.  g  421.*J 

3.  Taxation  (|  421*)— Assesbiieht  Boix<— Db- 
SCBIPTION  OF  Pbopebtt. 

The  description  of  property  in  an  assess- 
ment roll  must  fairly  advise  the  owner  that 
his  property  is  being  assessed,  and  enable  a 
purchaser  at  tax  sale  to  determine  what  prop^ 
erty  is  being  offered  and  acquired  on  the  sale. 
[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent.  Dig.  §f  720-735;   Dec.  Dig.  i  421.*J 

4.  Taxation  (g  421*)— Assessment  Roll— D>- 
SCBIPTION  OF  Lots. 

A  description  in  the  assessment  roll  of  Iota 
assessed  under  the  charter  of  a  city  (Laws  1892, 
c.  143)  g  €8,  fairly  complying  with  the  express 
requirements  of  the  statute,  and  in  each  case 

giving  the  number  of  the  lot,  the  frontage  on  a 
eslgnated  street,  and  the  correct  side  of  the 
streets,  tbe  correct  frontage,  and  the  distance 
ttiereof  from  the  nearest  comer  of  two  streets. 
the  depth  of  the  lot,  and,  by  reason  of  the  pre- 
sumption that  the  side  lines  are  at  right  angles 
to  the  street,  their  courses,  is  sufficient. 

[Ed.   Note.— For   other   cases,   see   Taxation, 
Cient.  Dig.  g{  720-735 ;   Dec.  Dig.  g  42L*] 

6.  Taxation  (g  421*)- Assessment  Roltt-De- 
scBiPTioN  OF  Lots— Vabianoe  fbou  Tkub 
Description. 

That  the  description  of  lots  In  an  assess- 
ment roll  varies  from  the  description  in  tbe 
map  thereof,  not  referred  to  in  the  roll.  In 
that  in  most  cases  there  is  a  difference  of  a 
fraction  of  a  foot  in  tbe  depth  thereof  as  given 
in  the  roll  and  shown  on  the  map,  is  imma- 
terial, the  lot  in  most  cases  lying  between  two 
streets,  and  in  other  cases  running  to  a  general 
boundary  line  parallel  with  the  street,  and  in 


•For  otli«r  cues  see  same  topic  and  lectlon  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  t  Rep'r  Indexes 
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e«cb  case  lot  stakes  haring  been  set  marking 
out  the  lot,  go  that  the  inaccaracy  can  b^  the 
cause  of  no  uncertainty  as  to  the  lot  intended 
to   be  assessed. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  $S  720-735 ;    Dec.  Dig.  |  421.*] 

6.  Taxation  (§  421*)— Assessment  Roij>-De- 
BCBipnoN   OF   Lots — "Frontage." 

A  description  in  an  assessment  roll  of  prop- 
erty as  the  east  half  of  a  certain  lot  having  88 
"feet  front"  and  a  depth  of  66  feet,  and  sit- 
uate on  the  east  side  of  a  certain  street  and 
north  of  the  cross  street,  is  misleading  and 
inadequate,  being  made  without  reference  to  the 
map  of  the  lots,;  the  statement  that  the  lot 
has  a  frontage  suggesting  that  it  is  bounded  on 
a  street  or  some  other  open  space,  whereas 
the  portion  of  the  lot  sought  to  be  assessed 
abutted  on  the  side  of  another  lot,  and  not  on 
a  street;  and  there  being  nothing  in  the  de- 
scription of  the  assessment  roll  sufficiently  ap- 
prising one  of  the  location  of  the  frontage,  and 
therefore  from  what  point  the  line  of  depth  is 
to  be  measured. 

[Eld.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  $S  720-735;    Dec.  Dig.  {  42Ji» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.,  2992.] 

7.  Affeai.  and  Bbbob   ({   1176*)— Rbvebsai, 
and  dibection  ow  judquent. 

The  trial  court  having  fully  found  the 
facts,  and  it  being  apparent  that  they  cannot 
be  changed  on  a  new  trial,  the  court  in  re- 
versing will  direct  judgment.  ..  . 

[E]d.  Note.— For  other  cases,  see  Appeal  and 
Brror^  Cent  Dig.  {{  4588-1596:    Dec  Dig.  { 

Appeal  from  Supreme  Court,  Appellate 
Division,  Fourth  Department 

Action  by  Cellnda  A.  Fulton  against  Fred 
H.  Krull.  From  a  Judgment  of  the  Ai^>el- 
late  DivisloD  (125  App.  Dlv.  901,  111  N.  Y. 
Supp.  Ill)  aflBrming  a  Judgment  for  defend- 
ant on  the  report  of  a  referee,  plaintiff  ap- 
peals. Affirmed  In  part,  and  In  part  revers- 
ed and  directed. 

George  Clinton,  Jr.,  for  appellant  Daniel 
B.  Brong,  for  respondent 


HISCOCK,  J.  This  action  was  brought 
under  section  1638  of  the  Code  of  Civil  Pro- 
cedure to  determine  the  question  of  title  to 
real  estate  situate  in  the  city  of  Niagara 
Falls.  The  appellant  sufflclently  alleged  and 
establish^  her  original  ownership  and.  pos- 
session of  the  premises  in  controversy,  and 
the  respondent  sought  to  establish  his  title 
and  right  to  possession  under  tax  sales,  and 
the  ultimate  and  substantial  question  in  the 
case  is  whether  the  lands  which  were  in  fact 
sold  and  conveyed  to  respondent,  upon  a  tax 
sale  were  sufflclently  described  in  the  assess- 
ment rWl  on  which  said  sale  was  founded. 

Some  time  prior  to  the  assessment  the  ap- 
pellant and  others,  who  were  owners  of  what 
seems  to  have  been  a  tract  of  unimproved 
and  vacant  property  In  the  city  of  Niagara 
Falls,  adapted  and  caused  to  be  filed  in  the 
county  clerk's  office  a    map  whereon  said 


tract  was  subdivided  into  many  different 
lots  and  whereon  various  streets  were  laid 
out  The  lands  in  question  consisted  of  a 
large  number  of  said  lots,  but  although  the 
assessment  roll  attempted  to  desdribe  them 
by  and  in  accordance  with  the  map,  no  ref- 
erence was  made  to  the  latter  in  the  roll. 
The  lots  were  assessed  as  vacant  to  nonresi- 
dent owners  and  were  sold  separately. 

The  appellant  has  argued  one  or  two  mi- 
nor questions  relating  to  the  pleadings  and 
lack  of  sufficient  evidence,  which  we  do  not 
deem  it  necessary  to  discuss,  especiaHy  in 
view  of  the  unanimous  affirmance  of  the 
findings  made  by  the  referee,  and  we,  there- 
fore, come  directly  to  the  consideration  of 
the  substantial  question  which  is  involved. 

As  preliminary  to  the  determination  wheth- 
er the  description  m  the  assessment  roll  was 
Bufflclent,  it  Is  Important  to  determine  wheth- 
er such  assessment  was  governed  by  the 
provisions  of  the  diarter  of  Niagara  Falls, 
being  chapter  143  of  the  Laws  of  1892,  or 
by  the  provisions  of  the  general  tax  law,  be- 
ing chapter  9(^  of  the  Laws  of  1896. 

Section  68  of  the  former  statute  provides, 
so  far  as  applicable  to  this  case,  that  the 
city  assessors  "shall  assess  each  lot  or  par- 
cel of  land  separately,  giving  the  name  of  the 
owner  if  known,  or  if  not,  the  name  of  the 
occupant.  If  occupied,  the  part  of  the  lot 
assessed,  the  number  thereof,  the  street, 
side  of  street  and  number  of  feet  fronting 
on  street,  or  such  other  brief  description  as 
will  enable  the  land  intended  to  be  known 
and  located." 

Section  29  of  the  general  tax  law  provides 
that  in  the  ease  of  the  assessment  of  prop- 
erty of  nonresidents,  "If  It  be  a  tract  sub- 
divided into  lots  or  parts  of  a  tract  so  sub- 
divided, the  assessors  shall: 

"1.  Designate  it  by  its  name,  if  known  by 
one,  or  If  not  distinguished  by  a  name  or 
the  name  Is  unknown,  state  by  what  lands  it 
is  bounded. 

"2.  Place  in  the  first  column  the  numbers 
of  all  unoccupied  lots  of  any  subdivided 
tract,  without  the  names  of  the  owner,  be- 
ginning at  the  lowest  number  and  pro<«eding 
in  numerical  order  to  the  highest,  but  the 
entry  of  the  name  of  the  owner  shall  not  af- 
fect the  validity  of  the  assessment. 

"3.  In  the  ^cond  column  and  opposite  the 
number  of  each  lot,  the  quantity  of  land 
therein.  ,  ■ 

"4.  In  third  column  and  opposite  the  quan- 
tity, the  ftlll  value  thereof. 

"5.  if  it  be  a  part  of  a  lot,  the  part  must 
be  distinguished  by  boundaries  or  In  some 
other  way  by  which  it  may  be  identified.  If 
any  such  real  property  be  a  tract  not  sub- 
divided or  whose  subdivisions  cannot  be 
ascertained  by  the  assessors,  they  shall  cer- 
tify in  the  roll  that  such  tract  is  not  sub- 
divided, or  that  they  cannot  obtain  correct 


•For  oUier  easel  see  same  topic  and  leotion  NUMBER  in  Deo.  Dig.  &  Am.  Dig.  Key  No.  Series  A  Rsp'r  Indexes 
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infonnatlon  of  tbe  snbdiTlslonB  and  sball 
set  down  In  the  proper  colmnn  the  Quantity 
and  valuation  as  herein  directed.  If  the 
quantity  to  be  assessed  Is  a  part  only  of  a 
tract,  that  part,  or  the  part  not  liable  must 
be  particularly  described." 

It  will  readily  be  i)ercelTed  that  the  re- 
quirements of  the  provisions  last  quoted,  if 
not  in  actual  conflict  with  those  first  set 
forth,  are  more  elaborate  and  complex  and 
require  various  things  to  be  dona  wlilcb  tut 
not  essential  under  the  former  to  a  descrip- 
tion of  property  safficient  for  the  purposes 
of  taxation.  It  is  Insisted  by  the  appellant 
that  the  latter  provisions  so  modified  the 
former  that  the  assessors  should  have  com- 
plied with  all  the  requirements  of  both  stat- 
utes. We  do  not  agree  with  this  contention. 
An  examination  of  the  charter  of  the  dty 
of  Niagara  Falls  shows  complete  provision 
for  the  taxation  of  real  property  from  the 
assessment  to  the  sale  thereof,  and  it  ex- 
pressly provides  that  tbe  assessors  shall 
"be  subject  to  all  the  obligations  and  per- 
form all  the  duties  specified  in  this  act  in 
reference  to  the  assessment  of  property  with- 
in said  dty."  The  general  tax  law  does  not 
purport,  specifically  or  directly,  to  repeal  or 
modify  the  former  statute,  and  this  being  so, 
we  think  it  Is  the  rule  that  an  Intent  will 
not  be  presumed  on  the  part  of  the  Legis- 
lature so  to  do  in  the  case  of  a  special  act 
completely  covering  and  providing  for  the 
matters  in  question.  Welstead  v.  Jennings, 
104  App.  Div.  179,  83  N.  X.  Snpp.  889,  afllrm- 
ed  185  N.  Y.  588,  78  N".  B.  1114;  Matter  of 
Wood,  35  App.  Dlv.  363,  54  N.  Y.  Supp.  978, 
affirmed  163  N.  Y.  605,  57  N.  B.  1128;  Buf- 
falo Cemetery  Ass'n  t.  City  of  BufTalo,  118 
N.  y.  61,  22  N.  E.  962. 

Thus  we  come  to  tbe  question  orlglnaUy 
suggested,  whether,  tested  by  the  provisions 
of  the  charter,  tbe  assessors  sufficiently  de- 
scribed the  property.  It  was  essential  that 
the  statute  should  require  and  that  the  as- 
sessors should  make  a  description  which 
would  fairly  advise  the  person  assessed  that 
his  property  was  being  assessed,  and  which 
would  enable  a  purchaser  at  a  tax  sale  to 
determine  what  property  was  being  offered 
and  acquired  on  the  sale.  There  is  no  ques- 
tion that  tbe  statute  is  sufficient;  the  only 
doubt  is  as  to  the  acts  ottlie  assessors  under 
it  In  passing  on  tbe  latter,  \te,  of  course, 
agree  with  the  appellant  tliat  tbe  description 
employed  in  the  assessment  roll  cannot  be 
helped  out  by  additional  details  of  descrip- 
tion incorporated  into  tbe  deed.  We  also 
hold  that  no  reference  having  been  made  in 
tbe  roll  to  the  map  which  had  been  filed  in 
ttie  clerk's  office,  resort  cannot.be  had  to 
that  for  the  purposes  of  description  and 
Identification  of  the  lands  attempted  to  be 
assessed. 

Applying  the  necessary  test,  we  reach  the 
conclusion  that  the  assessment  roll  did  con- 


tain a  sufficient  description  of  all  the  lots 
which  were  indicated  by  numerals  as  distin- 
guished from  letters.  In  tbe  cases  of  these 
lots,  tbe  assessors  fairly  complied  in  terms 
with  the  express  requirements  of  tbe  statutes 
and  in  each  case  gave  the  number  of  tbe  lot; 
the  frontage  on  a  designated  street,  and  the 
correct  side  of  the  street,  the  extent  of  the 
frontage,  and  tbe  distance  thereof  from  the 
nearest  corner  of  two  streets,  tbe  depth  of 
the  lot,  and  the  course  thereof.  In  tbe  ab- 
sence of  some  evidence  to  the  contrary,  the 
frontage  of  a  lot  on  a  street  and  Its  deptli 
being  given,  we  should  assume  that  tbe  side 
lines  of  tbe  lot  were  parallel  and  of  equal 
length  and  extended  In  a  direction  at  right 
angles  with  the  frontage,  thus  forming  a  lot 
of  regular  and  parallelogram  shape.  Doing 
this,  we  have  In  the  assessmait  roll  what  is 
equivalent  to  a  description  commencing  on  a 
given  side  of  a  street  at  a  certain  distance 
from  a  cross  street,  and  thence  proceeding 
by  boundaries  of  definite  lengths  and  direc- 
tions, and  enabling  any  person  to  locate  tlie 
land.  And  it  appears  in  this  case  that  such 
description  of  the  lot  Intended  to  be  assessed 
does  accord  with  the  description  on  the  map 
made  and  ffied  by  the  appellant  and  her  as- 
sociates, except  In  one  respect  In  the  case 
of  all  or  nearly  all  of  the  lots  the  depth 
varies  by  tbe  fraction  of  a  foot  from  the 
correct  depth  as  given  on  the  map.  But  In 
some  cases  the  lot  lies  between  two  streets 
and  in  other  cases  It  runs  to  a  general  bound- 
ary line  parallel  with  the  street,  and  in  the 
case  of  each  lot  stakes  had  been  set  marking 
out  the  lot,  so  that,  in  our  opinion,  this 
slight  Inaccuracy  in  description  could  be  the 
cause  of  no  uncertainty  as  to  the  lot  Intend- 
ed to  be  assessed  and  should  be  disregarded. 

One  case,  that  of  Matter  of  Application  of 
N.  Y.  C.  &  H.  E.  R.  B.  Co.,  90  N.  Y.  342, 
cited  by  the  appellant,  perhaps  requires  a 
brief  word  of  comment.  In  that  case  the  as- 
sessment roll  which  was  involved  in  the 
chain  of  title  contained  a  description  on  its 
face  quite  similar  to  tlie  one  presented  here, 
and  It  was  held  that  ttie  description  was  in- 
sufficient. In  that  case,  however,  evidence 
was  offered  and  allowed  showing  that  for 
some  reason  it  was  Impossible  to  locate  the 
lots  from  the  descriptions  which  had  been 
employed  and  the  court  so  found,  and  this 
court  in  its  opinion  expressly  refers  to  and 
bases  Its  conclusion  on  this  testimony  and 
finding. 

When  we  consider  the  descriptiona  givm 
to  the  lots  indicated  by  letters,  we  reach  a 
different  conclusion  as  to  their  sufficiency. 
In  the  case  of  each  of  these  lots  the  assess- 
ment roll  described  the  premises  Intended  to 
be  assessed  as  the  east  part  of  said  lot  hav- 
ing 38  "feet  front"  and  a  depth  of  66  feet, 
and  situate  on  the  east  side  of  a  given  street 
and  north  of  the  cross  street.  Tills  descrip- 
tion given  as  above  summarized,  without  lef- 
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erence  to  tbe  map,  Is  wholly  mlsleadliig  and 
Inadequate.  Tbe  statement  that  the  lot  has 
a  frontage  natorally  snggestB  that  It  Is 
bounded  on  a  street  or  some  other  open 
space,  whereas,  as  a  matter  of  fact,  the  por- 
tion of  these  lots  songht  to  be  assessed  abut- 
ted on  the  sides  of  other  lots,  and  not  on  any 
street.  In  the  next  place,  there  Is  nothing 
In  the  description  of  the  assessment  roll 
which  would  sufficiently  apprise  any  person 
where  this  alleged  frontage  was  located,  and 
therefore  from  what  point  the  line  of  depth 
of  66  feet  was  to  be  measured.  A  i>er8on 
having  nothing  to  guide  him  except  this  de- 
scription, and  being  prohibited  from  making 
any  use  of  the  map  referred  to,  would  be  ut- 
terly unable  to  locate  the  premises  assessed 
and  for  which  he  might  bid  on  a  tax  sale. 
It  would  only  be  by  reference  to  a  map 
showing  the  location  and  boundaries  of  one 
of  these  lots  that  a  person  would  be  able  to 
determine  where  the  portion  thereof  attempt- 
ed to  be  assessed  was  located  and  the  bound- 
aries between  which  the  frontage  and  depth 
should  be  measured.  While,  as  we  Indlcateil 
In  the  case  of  the  lots  denoted  by  numerals, 
an  error  of  a  few  Inches  In  tbe  depth  of  a 
lot  might  be  disregarded  or  corrected  by  ref- 
erence to  the  surveyor's  stakes  In  connection 
with  the  other  accurate  data  given  In  thA 
assessment  roll,  we  do  not  think  that  a  de- 
scription so  utterly  deficient  as  the  one  giv- 
en for  the  lots  now  being  considered  would 
be  sufficiently  helped  out  by  such  stakes. 
Tbe  description  Is  so  wholly  vague  that  It 
would  not  convey  a  fair  indication  of  the 
pertinency  of  the  stakes  as  Indicating  appli- 
cable boundary  lines. 

In  accordance  with  these  views,  we  think 
that  the  Judgment  appealed  from  should  be 
affirmed,  without  costs  to  either  party,  so  far 
as  it  relates  to  lots  2,  4,  6,  8,  10, 12,  14,  10, 
and  18  on  the  north  side  of  Whitney  avenue, 
and  lots  S,  7,  9,  11,  13,  15,  and  17  on  the 
north  side  of  Washington  place,  and  that  it 
should  not  only  be  reversed,  without  costs, 
BO  tax  as  it  relates  to  what  is  described  as 
tbe  east  part  of  lots  D,  E,  and  F  on  tbe  east 
side  of  Whirlpool  street ;  but  that,  inasmuch 
as  the  trial  court  has  fully  found  the  facts 
which  determine  the  rights  of  the  parties, 
and  these  facts  apparently  could  not  be 
changed  on  a  new  trial.  Judgment  should  "be 
directed  and  entered  in  favor  of  the  plalntlll 
as  to  said  latter  lots,  In  accordance  with  our 
views  hereinbefore  expressed,  on  the  author- 
ity of  Rlggs  V.  Palmer,  116  N.  Y.  606,  22  N. 
B.  188,  0  li.  R.  A.  840,  12  Am.  St  Rep.  810. 

GTJIiLEN,  C.  J.,  and  QRAT,  WERNER, 
WILLARD  BARTLETT,  and  CHASE,  JJ., 
concur. 

Judgment  accordingly. 


(20O  N.  T.  S15) 

CLINTON  T.  ERTTLIk 

(Court  «t  Appeals  of  New  Yoi*.    Nor.  38, 
1010.) 

TaXAIIOR  d  421*)  — ASSEBSHKirT  Boix  — Dk- 

BOBiFnoN  ov  Lot. 

The  description  in  an  assessment  roll  of  a 
lot  by  frontage  and  depth,  which  woald  not  en- 
able one  to  accnrately  determine  the  location 
of  the  premises  intended  to  be  assessed,  is  in- 
adequate. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Gent  Dig.  H  720-785;  Dec.  Dig.  i  421.*J 

Appeal  from  Supreme  Oonrt  Appellate  Di- 
vision, Fourth  Department 

Action  by  Oeorge  Clinton  against  Fred  H. 
E>nll.  From  a  Judgment  of  the  Appellate 
Division  (125  App.  Div.  167,  111  N.  Y.  Supp. 
105)  affirming  a  Judgment  for  defendant  on 
the  report  of  a  referee,  plaintift  appeals.  Af- 
firmed in  part  and  in  part  reversed  and  di- 
rected. 

Oeorge  Clinton,  Jr.,  for  appellant  Danld 
B.  Brong,  for  respondent 

HISCOCK,  J.  The  decision  of  this  ap- 
peal is  largely  determined  by  our  decision 
in  the  case  of  Fulton  v.  Krull,  83  N.  B.  494, 
which  is  banded  down  at  this  time,  and  the 
description  of  the  lots  purporting  to  be  as- 
sessed against  appellant  should  be  held  suffi- 
cient so  far  as  It  relates  to  lot  1  described 
In  the  assessment  roll,  and  should  be  held  in- 
sufficient, so  far  as  it  relates  to  portions  of 
the  lots  described  respectively  by  the  letters 
A,  B,  C,  D,  E,  and  F. 

These  letter  lots  are  all  described  in  the 
assessment  roll  as  fronting  on  Whirlpool 
street  Whirlpool  street  does  not  run  at 
right  angles  with  the  cross  strecits  affecting 
these  lots  and  referred  to  In  the  assessors' 
description  thereof,  nor  at  right  angles  wltb 
tbe  side  lines  of  the  lots  as  Intended  to  be 
assessed.  The  lines  bounding  the  lots  in  the 
rear  do  run  at  right  angles  wltb  said  cross 
streets,  and  not  parallel  with  Whirlpool 
street,  so  that  said  lots  respectively  are  not 
of  uniform  depth  on  each  side  thereof.  In 
the  case  of  lots  indicated  as  lots  A,  B,  O,  an 
attempt  was  made  to  describe  the  entire  lots, 
whereas,  in  case  of  lots  indicated  as  D,  B, 
and  F,  the  Intent  was  to  describe  the  wester- 
ly part  of  the  lots,  but  In  each  case  the  rear 
boundary  was  Intended  to  be  at  right  angles 
with  the  cross  street  and  not  parallel  wltb 
Whirlpool  street  on  which  the  lots  fronted. 
The  only  basis  for  tbe  side  boundary  lines, 
or  by  which  to  fix  the  rear  boundary  line,  is 
a  statement  in  effect  that  the  lot  is  a  given 
number  of  feet  in  depth.  The  frontage  and 
depth  as  thus  given  would  not  enable  one  ac- 
curately to  determine  tbe  location  of  the- 
premises  intended  to  be  assessed.  If,  taking 
the  frontage  and  the  depth  as  given  in'  the- 
roll,  tbe  lot  should  be  given  a  uniform  depth 
on  each  side,  it  would  then  extend  at  right 
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angles  with  Whirlpool  street  and  form  an  en- 
tirely dlffetent  plot  than  Is  formed  by  the 
lot  Intended  to  be  assessed,  and  covered  by 
the  deed  subsequently  executed.  On  the  oth- 
er band,  if  the  side  boundary  lines  shonld 
be  extended  parallel  with  the  cross  streets, 
each  one  for  the  distance  given  as  the  depth 
of  the  lot  In  the  assessment  roll,  an  entirely 
different  rear  boundary  line  would  be  secur- 
ed from  that  which  was  intended.  The  as- 
sessment roll  does  not  Indicate  which  course 
should  be  pursued,  and  no  accurate  location 
of  the  lots  could  be  made  from  the  descrip- 
tion employed  in  it  For  these  reasons  the 
Judgment  should  be  aflSrmed,  so  far  as  It  re- 
lates to  what  was  described  as  lot  1  on  the 
north  side  of  Whitney  avenue,  and  should 
be  reversed  and  Judgment  ordered  for  plain- 
tiff, so  far  as  it  affects  all  of  the  other  lots, 
without  costs  to  either  party. 

CUI/LEN,  O.  J.,  and  GRAY,  WERNER, 
WILLARD  BARTLETT,  and  CHASE,  JJ., 
concur. 

Judgment  accordingly. 


<200  N.  T.  ESe) 

In  n  OPENING  AVENUE  D  IN  CITY  OF 
NEW  YORK. 

(Court  of  Appeals  of  New  York.    Dec.  IS, 
1910.) 

1.  JStamvT  Domain  (I  75*)— Acqttisition  of 

laARD  FOB   STMBTS— FILINO   OF  MAP— STAT- 
UTES. 

The  filing  of  a  map  of  a  permanent  plan 
of  streets  under  Laws  1869,  c.  670,  authorizing 
the  appointment  of  commisBioneis  with  exclu- 
sive power  to  lay  out  streets,  does  not,  before 
payment  of  compensation,  restrict  the  use  by 
the  owner  of  land  within  streets  as  laid  out  on 
the  map. 

[EM.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {{  198,  109;   Dec.  Dig.  f  75.*] 

2.  Bminfrt   Domain   (|   320*)— Pboceedinos 
TO  Condemn— E^FFKCT. 

The  mere  commencement  of  a  proceeding 
by  a  city  to  acquire  land  for  a  street  without 
obligating  it  to  take  the  land  and  to  make  com- 
pensation therefor  does  not  affect  the  absolute 
fee  in  the  owner. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {<  851,  852;  Dec.  Dig.  i  320.*] 

4.  Eminent  Domain  (f  149*)— Compensation 
— SUBSTANTXAL  Damages. 

A  tract  160  feet  wide  and  3,000  feet  long, 
extending  from  a  street,  was  used  as  a  farm. 
•Commissioners' appointed  under  Laws  1869,  c. 
670,  to  lay  out  streets  filed  a  map  of  a  plan  of 
Streets  showing  a  street  through  the  farm. 
Thereafter  the  owner  conveyed  part  of  the  farm, 
reserving  the  part  within  the  boundary  of  the 
-street  as  shown  on  the  map.  The  parcels  con- 
veyed adjoined  public  streets  and  the  purchaser 
could  sell  the  same  in  separate  lots  facing  on 
public  streets.  It  was  as  convenient  for  the 
purchaser  to  go  to  either  of  the  public  streets 
from  any  part  of  the  parcels  purchased  by  him 
.as  to  pass  therefrom  over  the  land  retained  by 
the  owner.  Held,  that  the  owner  did  not  by 
implication   grant   to   the    purchaser   an   ease- 


ment of  right  of  way  over  the  part  reserved,  and 
the  city,  on  condemning  the  land  for  a  street, 
must  make  substantial  compensation  therefor. 

[Ed.  Note. — For  other  cases,  see  Eiminent  Do- 
main, Cent.  Dig.  {|  327-331 ;    Dec.  Dig.  |  149.*] 

4.  Eminent  Domain  (|  149*)— Compensation. 
Where  a  city  sought'to  condemn  an  80-foot 
strip  between  public  streets  300  feet  apart  and 
an  80-foot  strip  between  other  streets  at>out 
720  feet  apart  at  a  time  the  owner  could  use 
the  strip  facing  on  the  public  streets  for  build- 
ing or  other  purposes,  he  was  entitled  to  sab- 
stantial  compensation,  and  the  value  of  the  mid- 
dle of  the  tracts  for  anything  other  than  yards 
in  connection  with  the  lots  facing  on  the 
streets  was  a  matter  for  consideration  of  tlM 
commissioners  of  estimate  and  assessment 

[EA.  Note. — For  other  cases,  see  Eminent  Do- 
main, Gent  Dig.  ||  827-331 ;   Dec.  Dig.  |  149.*] 

a.  Appeal  and  Ebkob  (I  1083*)— Decisions 
Reviewable- Questions  of  Law  ob  Js'act. 
Where  the  commissioners  in  proceedings  to 
acquire  land  for  a  street  erroneously  fixed  an 
arbitrary  and  nominal  compensation,  and  did 
not  assess  damages  for  the  absolute  fee  of  the 
land  as  required,  the  award  was  based  on  en 
erroneous  theory  and  the  decision  of  the  Appel- 
late Division  unanimously  affirming  the  judg- 
ment of  the  Special  Term  confirming  the  report 
of  commissionetB  was  reviewable,  though  the 
Court  of  Appeals  has  no  Jurisdiction  to  pass  on 
the  qnestion  of  damages  as  a  question  of  fact 

[Bid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4273-4279;  Dec.  Dig.  { 
1083.^] 

6.  Appeal  and  Ebbob  ({  1094*)— Rkvibw— 
Decision  of  Intebmsdiatb  Ooubt— Unani- 
mous Affibmance. 

Under  Const,  art.  6,  f  9,  providing  that  no 
unanimous  decision  of  the  Appellate  Division 
that  there  is  evidence  sustainmg  a  finding  of 
fact  shall  be  reviewed  by  the  Court  of  Appeals, 
a  unanimous  affirmance  by  the  Appellate  Divi- 
sion of  a  Judgment  baaed  on  findings  of  fact 
imports  a  unanimous  determination  that  the 
findings  of  fact  are  supported  by  the  evidence, 
and  the  Court  of  Appeals  cannot  review  it,  bat 
the  constitutional  provision  cannot  extend  to  a 
case  where  the  decision  has  proceeded  on  ques- 
tions of  law. 

[Ed.  Note.— Fbr  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4324;  Dec.  Dig.  |  1004.*] 

7.  Appeal  and  Erbob  (|  1004*)— Review- 
Decision  OP  Intebmbdiatb  Coubt— Unani- 
mous Affibmance. 

Const,  art  6,  |  9,  providing  that  no  unani- 
mous decision  of  the  Appellate  Division  that 
there  is  evidence  sustaining  a  finding  of  fact 
shall  be  reviewed  by  the  Court  of  Appeals,  ap- 
plies to  special  proceedings ,  as  well  as  to  ac- 
tions, and,  in  any  special  proceeding  where 
there  are  findings  of  fact,  such  findings  are  con- 
clusive on  the  Court  of  Appeals  when  there  is  a 
unanimous  affirmance  by  the  Appellate  Divi- 
sion. 

[EVI.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4324;  Dec.  Dig.  1 1004.*] 

Vann,  3.,  dissenting. 

Appeal  from  Supreme  Conrt,  AK>elIate  Di- 
vision, Second  Department 

Application  by  the  City  of  New  York  to 
acquire  title  to  land  for  the  opening  of  Av- 
enue D  from  Flatbush  avenue  to  Rogers  ar- 
enufe  In  the  Twenty-Ninth  ward  of  the  bor- 
ough of  Brooklyn.  From  an  order  of  the  AlH 
pellate  Division  (125  N.  Y.  Supp.  1111)  onatil- 
mously  affirming  an  order  of  the   Special 
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Term  conflrmlng  a  report  of  commissioners 
of  estimate  and  assessment,  the  party  ag- 
grieved appeals.  Reversed,  and  proceedings 
remitted  to  commissioners  for  a  new  ap- 
praisal. 

Benjamin  Trapnell,  for  appellant  Archi- 
bald R.  Watson,  Corp.  Counsel  (Edward  Rieg- 
elmann,  of  counsel),  for  respondent  City  of 
New  York.  Robert  H.  Haskell,  for  certain 
other  respondents. 

CHASE,  J.  This  proceeding  was  Institut- 
ed on  the  23d  day  of  December,  1904,  by  the 
board  of  estimate  and  apportionment  of  the 
dty  of  New  York  passing  a  resolution  pur- 
suant to  the  provisions  of  the  Greater  New 
York  charter  (Laws  1901,  c.  466),  by  which 
It  declared  "it  for  the  public  Interest  that 
the  title  to  the  lands  and  premises  required 
for  the  opening  and  extending  of  Avenue  D 
from  Flatbush  avenue  to  Rogers  avenue  In 
the  borough  of  Brooklyn,  city  of  New  York, 
should  be  acquired  by  the  dty  of  New  York." 
The  said  board  by  its  resolution  requested 
the  corporation  counsel  of  the  city  to  make 
application  at  a  Special  Term  of  the  Supreme 
Court  for  the  appointment  of  commissioners 
of  estimate  and  assessment  and  to  take  the 
necessary  proceedings  in  the  name  of  the  dty 
of  New  York  to  acquire  title  for  the  use  of 
the  public  to  the  lands  required  for  the  pur- 
pose of  opening  and  extending  said  Avenue 
D  as  stated.  Commissioners  of  estimate  and 
assessment  were  thereafter  duly  appointed, 
and  the  oaths  of  said  commissioners  were 
duly  filed  as  required  by  law  on  the  14tb  day 
of  June,  1905.  On  the  17th  day  of  Novem- 
ber, 1905,  the  board  of  estimate  and  appor- 
tionment, pursuant  to  the  provisions  of  the 
Greater  New  York  charter,  by  resolution  di- 
rected "that  upon  the  15th  day  of  December, 
1905,  the  title  to  each  and  every  piece  or  par- 
cel of  land  lying  within  the  lines  of  said  Av- 
enue D  from  Flatbush  avenue  to  Rogers  av- 
enue in  the  borough  of  Brooklyn,  dty  of  New 
York  so  acquired  shall  be  vested  in  the  dty 
of  New  York." 

It  is  not  claimed  that  the  dty  of  New  York 
became  vested  with  the  title  to  said  lands 
prior  to  December  IS,  1905,  and  it  Is  con- 
ceded that  the  dty  did  become  vested  with 
the  title  on  that  day.  The  commissioners  of 
estimate  and  assessment  proceeded  to  take 
testimony  as  to  the  value  of  the  land  affect- 
ed by  the  proceeding  In  behalf  of  the  prop- 
erty owners  and  the  city,  and  on  June  2, 
1908,  they  adopted  and  signed  their  then  final 
report,  by  which  they  found  and  assessed  the 
damages  for  parcel  No.  1,  which  will  be  here- 
after further  described,  at  $28,780,  and  for 
parcel  No.  3,  which  will  also  be  hereafter  fur- 
ther described,  at  $28,330.  A  motion  was 
made  at  a  Special  Term  of  the  Supreme  Court 
to  confirm  their  report,  but  it  was  denied, 
and  the  report  was  remitted  to  the  commis- 
sioners for  revisipn  and  correction.  The 
Judge  presiding  at  the  Special  Term  wrote 


an  opinion  which  is  made  a  part  of  the  rec- 
ord. Subsequently  the  commissioners,  pur- 
suant to  the  ordei  directing  a  revision  and 
correction  of  thdr  report,  met  and  heard  fur- 
ther testimony  on  behalf  of  the  appellant  and 
the  adjoining  property  owners.  The  dty  did 
not  oITer  any  further  testimony,  but  its  coun- 
sel addressed  the  commission  as  follows: 
"In  behalf  of  the  dty  of  New  York  I  will 
say  that  I  believe  there  will  be  no  necessity 
of  the  dty  ofTerlng  any  evidence  In  this  case 
in  view  of  the  de«:lslon  of  Mr.  Justice  Kelly, 
and  the  dty  originally  had  presented  proof 
as  to  values  assuming  that  this  property  In 
question  was  unincumbered,  and  that  the  dty 
in  acquiring  the  fee  to  same  should  be  com- 
pelled to  pay  the  market  value.  In  view  of 
the  fact  that  the  town  survey  commissioners' 
map  has  been  offered  In  evidence  and  that 
the  property  known  as  Avenue  D,  from  Rog- 
ers avenue  to  Flatbush  avenue,  is  shown  on 
said  map  as  a  proposed  street  to  be  laid  oOt 
In  E^gs  coimty,  and  without  making  any 
claim  that  this  property  Is  subject  to  ease- 
ments by  reason  of  said  map,  but  in  view  of 
the  dictum  laid  down  by  Judge  Kelly  to  the 
effect  that  the  land  In  Avenue  D,  between  the 
points  Indicated,  Is  tn  an  ownership  entirely 
distinct  from  the  ownership  of  the  abutting 
land,  and  that  it  is  of  no  use  other  than  for 
street  purposes,  the  commissioners  would  be 
Justified  in  making  an  award  for  such  land 
which  would  be  a  value  in  accordance  with 
said  conditions  and  drcumstances.  I  believe 
that  there  have  been  cases  of  this  character 
In  the  dty  of  New  York  In  some  one  of  the 
boroughs  where  similar  conditions  existed 
where  the  commissioners  have  made  an  award 
of  $1  a  front  foot,  and  I  will  later  submit 
any  information  about  that  case  that  I  can 
obtain  to  the  ctynmlssloners.  If  the  commis- 
sioners believe  that  they  need  any  proof  In 
behalf  of  the  dty  to  show  any  different  val- 
ue In  this  proceeding  other  than  its  full  mar- 
ket value  as  Indicated  by  the  testimony  in 
the  case  (I  mean  when  I  speak  about  testi- 
mony In  the  case,  the  original  case),  why,  I 
would  respectfully  suggest  that  a  day  be  set 
in  the  near  future  on  which  the  dty  may  In- 
troduce such  proof,  but  I  personally  believe 
that  In  cases  of  this  character,  in  cases  where 
land  is  subject  to  easements,  that  there  Is 
really  no  necessity  for  any  proof;  that  the 
commissioners  may  take  the  facts  Into  con- 
sideration and  award  an  arbitrary  nominal 
value  for  land  of  this  character."  An  ad- 
journment was  then  taken  by  the  commis- 
sioners for  a  few  days  when  they  again  met 
and  gave  instructions  for  the  preparation  of 
an  amended  preliminary  report  wherein  the 
award  of  damages  for  the  different  parcels 
was  to  be  made  at  the  rate  of  |1  per  running 
foot  measured  along  the  center  line  of  the 
street  The  amended  preliminary  report  and 
subsequently  a  final  report  were  signed  and 
filed  accordingly  In  each  of  which  the  sum 
awarded. for  damages  by  reason  of  taking 
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parcel  No.  1  la  $289.97  and  for  parcel  Mo.  S, 
$720,  being  $1  per  running  foot  of  tbe  street 
as  stated.  The  final  report  was  thereafter 
In  all  things  confirmed  by  the  court  at  Spe- 
cial Term.  An  appeal  was  taken  from  the 
order  confirming  said  report  to  the  Appellate 
Division,  where  It  was  nnanlmonsly  affirmed, 
without  opinion.  This  appeal  Is  taken  from 
such  order  of  afllrmance. 

It  is  necessary  brlefiy  to  trace  the  history 
of  the  property  taken  by  this  proceeding.  It 
was  formerly  a  part  of  what  was  well  known 
for  many  years  as  the  PopefamL  The  Pope 
farm  was  a  strip  of  land  only  about  160  feet 
In  width,  and  It  extended  easterly  from  Flat- 
bush  avenue  In  a  straight  line  about  3,000 
feet  In  1869,  the  Legislature  by  chapter  S70 
of  tbe  laws  of  that  year  passed  an  act  enti- 
tled "An  act  for  the  appointment  of  commis- 
sioners to  lay  out  a  plan  for  roads  and  streets 
In  tbe  towns  of  Kings  county."  By  that  act 
commissioners  were  named  for  the  purposes 
stated  la  the  title  of  tbe  act  It  was  pro- 
vided by  said  act  that  the  commlBsioners 
sbonld  have  "exclusive  power  to  lay  out 
streets,  avenues  and  public  places,  of  such 
width,  extent  and  direction  as  they  shall  de- 
cide, and  after  the  passage  of  this  act,  until 
tbe  adoption  of  such  permanent  plan,  no  per- 
son or  persons,  or  officers,  shall  lay  out  streets 
or  roads  In  said  towns,  without  the  consent 
of  said  commiseloners  first  obtained,  except  In 
cases  where  streets,  avenues  or  roads  have 
been  or  shall  be  authorized  by  special  acts  of 
the  Legislature,  in  which  cases  such  acts 
shall  have  full  power  and  effect,  anything  in 
this  act  to  the  contrary  Botwitbstandlng." 

It  was  further  provided  that,  after  tbe 
adoption  of  such  permanent  plan,  "no  street 
or  avenue  shall  tte  laid  out  in  said  towns,  or 
either  of  them,  except  in  accordance  with 
said  plan  so  adopted,  and  all  streets  or  ave- 
nues afterwards  opened,  widened  or  improv- 
ed, shall  be  made  to  conform  to  such  per- 
manent plan  and  the  lines  thereof.  If  any 
buildings  shall  be  erected  on  tbe  line  of  any 
avenue  or  street,  as  laid  out  on  said  plan  aft- 
er the  filing  of  said  map,  no  compensation 
shall  be  paid  to  the  owner  thereof  on  the 
opening  of  said  street"  Section  6.  The  com- 
missioners BO  appointed  adopted  a  permanent 
plan  for  laying  out  streets,  avenues,  and  pub- 
lic places,  which  was  duly  filed  June  13,  1874, 
and  upon  such  permanent  plan  Avenue  D  as 
laid  out  by  them  passed  through  the  Pope 
farm  so  aa  to  leave  on  the  north  side  thereof 
a  strip  of  land  substantially  60  feet  in  width, 
and  on  the  south  side  thereof  another  strip 
of  land  substantially  20  feet  In  width.  Noth- 
ing further  was  done  so  far  as  the  lands  ac- 
quired In  this  proceeding  are  concerned  un- 
til tbe  commencement  of  tbe  proceeding. 
Bogers  avenue  and  Bedford  avenue  each  cross 
eatd  Pope  farm.  The  lands  aaqulred  In  this 
proceeding  are  the  lands  described  as  Ave- 
nue D,  from  Flatbush  avenue  on  the  west 
to  Bogers  avenue  on  tbe  east,  and  they  are 


crossed  by  Bedford  avenue.  The  distance  on 
the  center  line  from  Flatbush  avenue  to  Bed- 
ford avenue  is  289.97  feet,  and  the  land  ac- 
quired in  this  proceeding  lying  between  said 
avenues  is  known  as  parcel  No.  1.  The  dis- 
tance on  the  center  line  from  Bedford  avenue 
to  Bogers  avenue  Is  720  feet,  and  tbe  land 
acquired  In  this  proceeding  lying  between 
said  avenues  is  known  as  parcel  No.  3. 

<te  August  1,  1904,  the  title  to  the  lands 
for  the  purpose  of  opening  Avenue  D  east 
of  Bogers  avenue  bad  vested  In  tbe  dty  of 
New  York.  On  September  2,  1904,  before  the 
commencement  of  this  proceeding,  the  appel- 
lant her^  purchased  with  other  lands  all 
that  part  of  tbra  Pope  farm  situated  west  of 
Bogers  avenue  and  between  Flatbush  avjenue 
and  Bogers  avenue  from  the  then  owners 
thereof.  On  tbe  28tb  day  of  June,  1S06,  the 
appellant  conveyed  to  one  Steers  that  part  of 
the  Pope  farm  lying  between  Flatbush  ave- 
nue and  Bogers  avenue  with  tbe  following 
exceptions  and  covenants:  "Exciting  bow- 
ever  from  the  above  described  premises  so 
much  thereof  as  lies  within  the  lines  of  Bed- 
ford avenue,  title  to  which  has  already  been 
vested  in  tbe  city  of  New  York.  Also  ex- 
cepting however  from  the  above  described 
premises  so  much  thereof  as  lies'  within  tbe 
lines  of  Avenue  D  as  tbe  same  is  laid  down 
on  tbe  town  survey  commissioners'  map  of 
Kings  county  between  tbe  easterly  line  of 
Flatbush  Avenue  and  tbe  westerly  line  of 
Bogers  Avenue.  Also  excepting  and  reserv- 
ing any  and  all  awards  heretofore  made  or 
hereafter  to  be  made  in  tbe  proceeding  to 
open  Avenue  D  from  the  easterly  side  of 
Flatbush  Avenue  to  tbe  westerly  side  of 
Bogers  Avenue.  Subject,  however,  to  the  as- 
sessments for  acquiring  title  by  the  City  of 
New  York  for  that  portion  of  the  premises 
lying  in  Avenue  D  as  laid  down  on  the  Town 
Survey  Commissioners'  Map  of  Kings  county 
and  lying  between  tbe  easterly  line  of  Flat- 
bush Avenue  and  tbe  westerly  line  of  Bogers 
Avenue,  and  tbe  purchaser  hereby  agrees  not 
to  oppose  or  seek  to  reduce  the  awards  made 
or  to  be  made  in  the  matter  of  opening  Ave- 
nue D  between  Flatbush  Avenue  and  Bogers 
Avenue  for  land  lying  adjacent  to  the  prop- 
erty hereby  contracted  to  be  sold.  Nothing 
contained  in  this  deed  shall  be  construed  as 
dedicating  to  public  use  Avenue  D  or  any 
portion  thereof  nor  to  subject  the  same  to 
any  easement  in  favor  of  the  party  of  the 
second  part,  it  being  tbe  Intention  of  the 
party  of  the  first  part  to  retain  the  bed  of 
said  Avenue  D  in  fee  simple  absolute.  The 
above  covenant  shall  run  with  the  land." 

The  conveyances  mentioned  were  intended 
to  and  did  pass  the  title  to  the  lands  describ- 
ed therein.  There  is  no  daim  of  collusion 
or  bad  faith  between  the  parties  to  such  con- 
veyances, but  it  Is  asserted,  and  not  denied, 
that  the  appellant  held  tbe  title  to  tbe  lands 
acquired  in  this  proceeding  for  tbe  benefit  of 
one  Joseph  A.  Flannery,  tbe  equitable  owner 
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thereof.  It  1?  also  asserted  that  the  appel- 
lant has,  according  to  his  claim,  avoided 
sraotlng  a  public  or  private  easement  or  al- 
lowing such  an  casement  to  be  acquired  over 
fiald  lands  tor  the  express  purpose  of  mak- 
ing it  necessary  for  the  municipality  to  pay 
a  large  aom  as  damages  In  acquiring  the 
lands.  The  alleged  effort  to  enhance  the 
damages  to  be  paid  to  the  appellant  by  the 
city  and  the  property  owners  to  be  assessed 
for  the  Improvement  is  severely  condemned, 
bat  we  are  of  the  opinion  that  the  question 
of  law  for  our  determination  In  this  case 
arises  from  a  few  nndteputed  facts  that  are 
not  affected  by  the  purpose  or  Intention  of 
the  appellant  in  asserting  and  maintaining 
his  claim  for  damages.  The  history  of  the 
title  to  the  lands,  conveniently  described  as 
Avenoe  D,  between  Flatbusb  avenue  and 
Bogera  avenue,  does  not  disclose  any  Impair- 
ment of  the  absolute  fee  vested  In  the  ap- 
pellant Immediately  before  the  date  of  its 
vesting  In  the  city  of  New  York  In  this  pro- 
ceeding. The  filing  of  the  map  of  the  per- 
manent plan  by  said  commissioners  on  June 
13,  1874,  did  not  restrict  Its  use  by  the  own- 
er. It  was  substantially  so  held  In  the  pro- 
ceeding to  lay  out  Rogers  avenue  In  1885. 
Matter  of  Opening  Rogers  Avenue,  29  Abb. 
N.  C.  361,  22  N.  Y.  Supp.  27.  The  chief 
judge  of  this  conrt  then  sitting  at  Special 
Term,  referring  specially  to  that  part  of  the 
act  of  1869  which  provides  that  no  compensa- 
ti(ni  shall  be  paid  to  the  owner  on  the  open- 
ing of  a  street  as  laid  out  on  said  plan  for 
a  building  erected  therein  after  the  filing  of 
the  map,  says:  "So  the  right  to  property  in- 
cludes the  right  to  use  that  property  for  any 
lawful  purpose  of  profit  to  the  owner.  •  »  • 
Whenever  that  rij(ht  Is  restricted,  property 
Is  taken  within  the  meaning  of  the  Constitu- 
tion. •  •  •  Bnt,  palpably,  an  enactment 
that  one  shall  not  Improve  bis  property.  In 
order  that  In  case  the  public  should  acquire 
It,  it  may  purchase  It  cheap.  Is  no  exercise 
of  the  police  power.  There  Is  no  provision 
In  the  act  of  1860  for  compensating  the  own- 
er for  this  deprivation  of  the  right  to  use 
his  land.  In  my  opinion,  therefore,  the  direc- 
tion contained  in  that  act,  that  he  shall  re- 
ceive nothing  for  his  building,  is  void.  I  do 
not  say  that  when  a  highway  Is  laid  out,  and 
provision  made  for  its  speedy  and  certain 
opening,  buildings  could  be  erected  to  en- 
hance the  damages.  But  there  Is  no  direc- 
tion to  open  the  streets  laid  out  under  the 
act  of  1869.  The  opening  of  such  streets  is 
entirely  discretionary  with  the  various  town 
authorities.  Decades  not  only  may,  but 
doubtless  will,  elapse  before  the  majority  of 
such  streets  are  opened.  Even  In  the  case 
of  One  Hundred  and  Twenty-Seventh  street, 
New  York,  cited  above,  over  60  years  Inter- 
vened between  the  laying  out  of  the  street 
and  the  compensation  to  the  owners  of  the 
land."  Page  365  of  29  Abb.  N.  C,  page  30 
of  22  N.  Y.  Supp.    The  mere  filing  of  a  map 


or  commencement  of  a  proceeding  without 
obligating  the  municipality  to  take  the  lands 
described  and  pay  to  the  owners  just  com- 
pensation therefor  does  not  affect  the  abso- 
lute fee  in  the  owners  thereof.  Mott  v.  Bno, 
181  N.  Y.  346,  376,  74  N.  B.  229;  Forster  v. 
Scott,  136  N.  Y.  677,  32  N.  E.  976,  18  L.  R. 
A.  543 ;  Roddy  v.  Brooklyn  City  &  Newtown 
R.  B.  Co.,  32  App.  Dlv.  311,  314,  52  N.  Y. 
Supp.  1025;  Matter  of  Mayor,  etc,  of  N.  Y. 
(Mount  Vernon  Ave.)  127  App.  Dlv.  650,  111 
N.  Y.  Supp.  895;  Bauman  v.  Ross,  167  U. 
S.  548,  597,  17  Sup.  Ct  966,  42  L.  Ed.  270; 
Matter  of  City  of  New  York  (Brlggs  Ave.), 
196  N.  Y.  255,  89  N.  B.  814. 

The  appellant,  being  the  owner  of  that 
part  of  the  Pope  farm  between  Flatbush  ave- 
nue and  Rogers  avenue  at  the  time  of  the 
commencement  of  the  proceeding,  was  enti- 
tled to  just  compensation  for  such  part  of 
said  lands  as  the  city  should  take  for  the 
purpose  of  opening  Avenue  D.  It  was  all 
then  used  together  as  farm  land.  It  does  not 
appear  from  the  record  that  he  at  any  time 
by  express  grant  conveyed  a  public  or  pri- 
vate easement  over  the  lands  acquired  in 
this  proceeding.  It  is  claimed  by  the  re- 
spondents that  the  appellant,  by  selling  the 
lands  of  the  Pope  farm  between  Flatbusb 
avenue  and  Rogers  avenue  other  than  that 
part  thereof  within  the  boundaries  of  Ave- 
nue D  as  laid  out  on  said  map,  conveyed  for 
the  use  of  the  lands  so  sold  a  private  right 
of  way  over  said  Avenue  D,  because  such 
right  of  way  is  necessary  to  the  lands  so  sold 
to  Steers.  After  the  deed  by  the  appellant 
to  Steers,  be  was  the  owner  of  four  separate 
pieces  of  land.  Two  pieces  were  between 
Flatbusb  avenue  and  Bedford  avenue.  One 
about  20  by  250  feet  situated  on  the  south 
side  of  Avenue  D,  and  one  about  40  by  330 
feet  situated  on  the  north  side  of  Avenue  D, 
and  two  pieces  were  betwemi  Bedford  aven- 
nue  and  Rogers  avenue,  one  about  20  by 
720  feet  situated  on  the  south  side  of  Avenue 
D,  and  one  atiout  40  by  720  feet  situated  on 
the  north  side  of  Avenue  D.  Each  of  these 
four  pieces  of  land  at  each  end  thereof  ad- 
joins a  public  avenue.  The  pieces  of  land  so 
sold  to  Steers  were  not  entirely  surrounded 
by  the  lands  which  the  appellant  retained. 
Steers  as  a  witness  testified  that  he  was  fa- 
miliar with  the  covenants  In  the  deed  by 
which  he  purchased.  It  was,  as  convenient 
for  Steers  to  go  to  either  of  said  avenues 
from  any  part  of  the  lands  purchased  by  him 
over  the  lands  so  purchased. as  to  pass  there- 
from oyer  the  lands  retained  by  the  appel- 
lant; but,  even  if  It  would  be  convenient  for 
Steers  to  pass  over  the  land  of  the  appellant, 
mere  convenience  Is  not  enough  on  wlilch  to 
base  an  easement  by  implication.  The  cove- 
nants In  the  grant  to  Steers  are  plain,  anrl. 
In  any  event,  prevent  the  poaslbillty  of  a 
gn"ant  of  easements  In  Avenue  D  'by  Implica- 
tion. There  was  nothing  to  prevent  Steers 
from  selling  the  lands  purchased  by  blm  In 
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separate  lots  facing  upon  tbe  avenues  re- 
spectively to  suit  prospective  purchasers.  If 
he  should  desire  to  sell  a  lot  In  the  middle 
of  one  of  the  blocks  of  a  size  and  at  a  point 
where  no  part  of  such  lot  would  adjoin  an 
avenue,  the  question  of  an  outlet  therefrom 
would  not  affect  the  appellant. 

The  appellant  In  the  sale  to  Steers  re- 
tained two  pieces  of  land,  one  the  80-feet 
strip  between  Flatbnsh  avenue  end  Bedford 
avenue,  which  Is  about  300  feet  long,  and 
tbe  other  the  80-feet  strip  between  Bedford 
avenue  and  Rogers  avenue,  which  is  720 
feet  long.  Each  of  these  two  pieces  of  land 
fronts  at  either  end  on  a  public  avenue. 
After  the  sale  to  Steers  and  up  to  the  time 
that  title  vested  In  the  dty  of  New  York, 
there  was  nothing  to  prevent  the  appellant 
from  using  the  land  facing  upon  the  avenues, 
respectively,  for  building  or  other  purposes. 
The  value  of  the  middle  of  said  blocks  for 
anything  other  than  yards  in  connection  with 
tbe  lots  facing  on  the  avenue  is  a  question 
for  the  consideration  of  the  commissioners. 
It  Is  not  the  purpose  of  this  court  to  discuss 
the  question  of  damages.  We  agree  with  the 
contention  of  the  respondents  that  as  the 
confirmation  of  the  report  of  the  commis- 
sioners has  beoi  unanimously  affirmed  by 
the  Appellate  Division  this  court  has  no  Ju- 
risdiction to  examine  or  pass  upon  tbe  ques- 
tion of  damages  as  a  question  of  fact  It  Is 
claimed  by  the  respondents  that  there  is  no 
question  of  law  for  tbe  consideration  of  this 
court. 

We  have  quoted  the  language  of  tbe  cor- 
poration counsel  In  addressing  the  commis- 
sion at  the  close  of  the  evidence  In  the  pro- 
ceeding, In  which  he  assumed  that  the  com- 
mission is  bound  in  accordance  with  his  in- 
terpretation of  the  opinion  delivered  at  the 
Special  Term  when  the  first  report  was  be- 
fore that  court  for  confirmation  to  treat  tbe 
lands  acquired  in  tbe  proceeding  as  of  no  use 
to  tbe  owner  other  than  for  street  purposes, 
and  suggested  to  the  commission  that  they 
"award  an  arbitrary  nominal  value  for  tbe 
lands."  He  also  suggested  that  such  value 
be  fixed  at  $1  per  running  foot  of  the  lands 
taken.  The  commissioners  accepted  nls  sug 
gestlon  and  made  such  award,  and,  while  it 
Is  not  nominal  tn  that  It  is  more  than  6  cents 
or  $1  for  all  tbe  lands  taken,  It  was  clearly 
intended  to  be  an  arbitrary  and  nominal 
value  and  not  an  assessment  of  damages  for 
the  absolute  fee  of  tbe  lands  acquired.  The 
respondents  claimed  before  the  commission, 
and  claim  now,  that  the  appellant  should  be 
treated  as  the  owner  of  the  naked  fee  of  the 
lands  acquired  in  this  proceeding  and  only 
entitled  to  nominal  damages  as  held  by  us  in 
Matter  of  City  of  New  York  (Decatur  Street), 
196  N.  T.  286,  89  N.  E.  829. 

The  appellant  presented  his  position  clear- 
ly before  tbe  commission  and  was  overruled, 
and  he  filed  objections  to  the  final  report  in 
which  he  said: 


"(2)  That  the  award  of  tbe  commissioners  of 
two  hundred  and  eighty  nine  end  •^/loo  dol- 
lars ($289.97)  made  for  damage  parcel  num- 
ber one  (1)  and  the  award. of  seven  hundred 
and  twenty  dollars  ($720)  made  for  damage 
parcel  number  three  (3)  are  grossly  inade- 
quate end  improper  and  based  upon  an  er- 
roneous theory. 

"(3)  Said  awards  are  meant  to  be  practi- 
cally nominal  and  not  to  represent  the  in- 
trinsic value  of  the  land  taken  In  this  pro- 
ceeding upon  the  theory  that  said  land  was 
subject  at  the  date  of  vesting  of  title  to  some 
form  of  easement  or  Incumbrance,  wbereas 
such  was  not  the  fact 

"(4)  Said  awards  represent  simply  an  ar- 
bitrary determination  made  by  the  commis- 
sioners in  accordance  with  supposed  instruc- 
tions of  the  Supreme  C!ourt  but  contrary  to 
the  Intent  of  said  court  and  to  the  equity 
and  Justice  of  the  case. 

"(Q)  That  the  awards  made  for  said  dam- 
age parcels  one  (1)  and  three  (3)  constitute  a 
taking  of  private  property  without  Just  com- 
pensation, contrary  to  article  1,  section  6  of 
the  Constitution  of  the  state  of  New  Tork, 
and  a  taking  of  private  property  without  due 
process  of  law  contrary  to  the  14th  amend- 
ment of  the  Constitution  of  the  United  States 
of  America." 

We  are  of  the  opinion  that  the  award  for 
damages  made  to  the  appellant  by  tbe  com- 
missioners is  based  upon  an  erroneous  theory 
of  the  appellant's  title  to  the  lands  acquired 
and  for  that  reason  the  orders  of  the  Appel- 
late Division  and  of  the  Special  Term  should 
be  reversed,  with  costs  to  the  appellant,  and 
the  proceedings  remitted  to  the  commission- 
ers for  a  new  appraisal. 

CUI>LEN,  0.  J.  I  think  that  In  reversing 
tbe  orders  in  this  case  our  action  in  no  way 
conflicts  with  the  provisions  of  tbe  Constitu- 
tion. The  constitutional  provision  is  (article 
6,  I  0):  "No  unanimous  decision  of  tbe  Ai>- 
pellate  Division  of  tbe  Supreme  Court  that 
there  is  evidence  supporting  or  tending  to 
sustain  a  finding  of  fact  or. a  verdict  not  di- 
rected by  the  court  shall  be  reviewed  by  the 
Court  of  Appeals."  We  hold  that  a  unani- 
mous affirmance  by  the  Appellate  Division 
of  a  Judgment  based  on  findings  of  fact  im- 
ports a  unanimous  determination  that  the 
findings  of  fact  are  supported  by  the  evidence. 
We  also  hold  that  the  constitutional  provi- 
sion allies  to  special  proceedings  as  well  as 
to  actions,  and,  therefore,  in  any  special 
proceeding  where  there  are  findings  of  fact 
those  findings  are  conclusive  upon  this  court 
But  there  are  many  special  proceedings  in 
which  no  findings  of  fact  are  made,  but  a 
mere  decision  Is  found.  If  we  construe 
the  constitutional  provision  as  strictly  lim- 
ited to  its  language,  tbe  cases  last  mention- 
ed would  not  fall  within  the  provision  at 
all.  We  have  not,  however,  so  construed  It 
but  have  applied  the  constltutloDal  rule  to 
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special  proceedings  where  an  examination  of 
the  case  showed  that  the  order  was  based 
on  the  decision  of  questions  of  fact.  It  can- 
not, however,  be  extended  to  cases  where  It 
Is  apparent  the  decisions  have  proceeded  on 
questions  of  law.  Otherwise  It  would  be  Im- 
possible to  review  final  orders  in  special  pro- 
ceedings where  no  findings  of  fact  were 
made,  because  in  nearly  all  snch  cases  It  is 
theoretically  possible  to  Imagine  facts  which 
Jnstified  the  decisions  below,  although  it  is 
apparent  that  the  decisions  proceeded  solely 
on  questions  of  law.  An  inspection  of  the 
recdrd  In  this  case  shows  that  the  award  was 
not  based  on  any  determination  as  to  the 
value  of  the  land  taken  free  and  clear  from 
Incumbrance,  but  on  the  theory  that  the  con- 
veyances of  the  plalntUI  had  Incumbered  the 
land  so  as  to  practically  destroy  Its  value. 
Whether  those  conveyances  had  the  .effect 
given  them  presents  a  question  of  law. 

Holding  this  view  as  to  what  the  ap- 
peal presents,  I  concur  In  the  opinion  of 
CHASE,  J. 

VANN,  J.  (dissenting).  The  industry  and 
ingenuity  of  some  landowners  and  their  le- 
gal advisers  In  making  crafty  preparation 
for  the  condemnation  of  land  by  public  au- 
thority should  meet  with  repression  Instead 
of  encouragement  While  just  compensa- 
tion must  be  paid  even  to  such  a  landown- 
er, when  furtive  preparation  has  been  made 
in  order  to  take  advantage  of  the  city  or  of 
the  adjoining  property  owners,  courts  and 
commissioners  should  be  astute  to  see  that 
no  more  is  awarded  than  the  land  la  Justly 
worth  under  all  the  drcomstances.  If  the 
preparation  made,  as  In  this  case,  through 
the  conveyance  of  all  the  land  on  either  side 
of  a  strip,  which  it  was  known  was  present- 
ly to  be  taken  for  a  street,  leaves  a  long  nar- 
row parcel,  just  wide  enough  for  a  street 
and  good  for  little  else,  protected  by  cunning 
covenants  against  eaaements  and  even  from 
opposition  to  any  award  made,  as  well  as 
from  assessment  on  any  part  thereof  by  the 
fact  that  the  entire  strip  is  needed  for  a 
street,  the  owner  should  receive  Just  what 
such  an  awkward  and  nearly  useless  strip  of 
land  iB  worth  and  no  more.  The  first  award 
in  this  case  was  so  extravagant  if  not  ex- 
tortionate as  to  meet  with  stem  condemna- 
tion upon  the  motion  to  confirm,  and  the 
opinion  of  Mr.  Justice  Kelly  proved  that  it 
was  wrong  In  principle  and  the  result  of  a 
deliberate  plan  to  unjustly  mulct  the  city 
and  the  adjoining  property  owners. 

The  second  award  is  now  before  us  for 
review,  and,  as  the  aflSrmance  was  nnani- 
mous,  we  cannot  look  into  the  evidence  to 
discover  error,  except  in  admission  or  exclu- 
sion, and  there  is  no  error  of  that  character. 
The  award  is  not  nominal,  but,  although 
moderate,  is  substantial.  A  nominal  award 
ia  a  merely  nominal  sum.  such  as  6  cents  or 
tl,  or  an  amount  so  trifiing  that  payment 


thereof  would  not  be  exacted.  This  award 
Is  for  more  than  $1,000,  or  nearly  as  much 
as  any  person  in  the  state  would  have  if  all 
the  proi)erty  therein  were  equally  distributed 
among  the  inhabitants  thereof.  There  is 
nothing  on  the  face  of  the  award,  or  in  any 
action,  declaration,  or  ruling  by  the  com- 
missioners to  show  that  the  award  Is  nomi- 
nal, or  that  they  regarded  It  as  nominal. 
Under  the  rule  of  unanimous  affirmance,  so 
far  as  the  question  of  damages  is  concerned, 
the  case  comes  before  us  with  the  same  ef- 
fect as  if  no  evidence  whatever  appeared  in 
the  record. 

The  sole  issue  in  this  proceeding  is  what 
was  the  fair  market  value  of  the  land  when 
taken,  and  a  question  of  valuation  is  always 
a  question  of  fact.  We  have  repeatedly  de- 
clared that  the  rule  of  unanimous  affirmance 
applies  to  special  proceedings  as  well  as  ac- 
tions, to  final  orders  as  well  as  judgments, 
and  to  Implied  findings  as  well  as  to  those 
written  out  in  foU. 

In  People  ex  rel.  Manhattan  B.  R.  Co.  v. 
Barker,  152  N.  Y,  417,  435,  46  N.  B.  875, 
880,  we  said:  "The  phrase  'a  finding  of 
fact'  may  mean  simply  a  finding  expressed  in 
words,  or,  also,  a  finding  implied  from  the 
nature  of  the  decision.  Amherst  College 
Case,  151  N.  Y.  821  [46  N.  E.  876,  37  L.  R. 
A.  305].  Both  kinds  were  known  to  the  .law 
when  the  convention  sat,  for  section  1022 
of  the  Code,  which  was  then  in  force,  pro- 
vided that  the  decision,  upon  a  trial  of  the 
whole  issues  of  fact,  might  separately  state 
the  facts  found  and  the  conclusions  of  law, 
or  It  might  state  concisely  the  grounds  upon 
which  the  issues  were  decided,  and  direct 
the  Judgment  to  be  entered  thereon.  The 
latter  kind  was  similar,  both  in  form  and 
effect,  to  the  general  verdict  of  a  Jury,  and 
commingled  fact  and  law  In  the  same  way. 
We  have  recently  held  that  all  the  facts  war- 
ranted by  the  evidence  and  necessary  to  sup- 
port the  jpdgment  are  presumed  to  have  been 
found  by  a  decision  that  does  not  state  the 
facts.  Amherst  College  Case,  supra.  The 
Legislature,  as  the  convention  is  presumed 
to  have  known,  had  done  away  with  findings 
of  fact  absolutely,  as  formerly  made  upon 
request,  and  In  all  cases  as  a  matter  of  right, 
yet,  with  this  knowledge,  it  used  language 
that  applies  with  equal  force  to  all  findings 
of  fact  made  by  courts  or  referees,  whether 
written  out  in  words  or  not,  the  same  as  it 
applies  to  all  findings  of  fact  made  by  a  Ju- 
ry, whether  general,  without  expressing  the 
facts,  or  special,  by  expressing  them  In  full. 
It  cannot  be,  that  the  Legislature  by  prohib- 
iting express  findings  of  fact,  could  practical- 
ly abolish  the  constitutional  provision  in 
question,  yet  this  would  be  possible,  unless 
it  applies  to  implied  findings,  as  well  as 
those  written  out  in  extenso.  In  view  of  the 
primary  object  of  the  judicial  article  to  con- 
fine this  court  to  the  great  duty  of  settling 
the  law,  and  to  give  It  time  to  do  the  work 
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well,  I  think  tbat  tbe  convention  used  the 
phrase  'finding  of  fact'  in  no  narrow  or  tech- 
nical sense,  but  with  the  broad  and  liberal 
meaning  which,  alone,  would  accomplish  its 
important  purpose.  •  •  •  A  unanimous 
affirmance  of  the  judgment  or  order  appeal- 
ed from  necessarily  affirms  all  the  findings 
of  fact,  whether  expressed  or  not,  that  are 
essential  to  support  tbe  decision  made  be- 
low, tbe  same  as  the  atOrmance  of  a  general 
verdict" 

While  the  opinion  In  that  case  is  broader 
than  the  question  presented  for  decision,  it 
was  80  written  in  order  to  announce  the  posi- 
tion of  tbe  court  on  a  new  and  important 
question  of  practice.  The  principles  laid 
down  in  that  opinion  apply  directly  to  this 
appeal  and  should  control  our  decision.  We 
have  uniformly  and  consistently  followed  it 
ever  since,  as  a  multitude  of  decisions  show, 
of  which  I  cite  a  few  as  examples.  People 
ex  rel.  Broadway  Improvement  Co.  v.  Bark- 
er, 155  K  Y.  322,  49  N.  B.  884;  Matter  of 
Chapman,  1Q2  N.  T.  466,  460,  461,  56  N.  E. 
994;  Reed  v.  McCord,  160  N.  Y.  830,  884, 
54  N.  E.  737;  Peo)>le  ex  rel.  Sands  v.  Feit- 
ner,  173  N.  T.  647,  649,  66  N.  B.  626;  Mat- 
ter of  FitzslmonB,  174  K  Y.  16,  25,  66  N.  E. 
664;  People  ex  rel.  Longhran  v.  Board  of 
R.  R.  Com'rs,  168  N.  Y.  421,  430,  63  N.  B. 
163.  In  the  case  last  dted  the  facts  were 
not  written  ont,  for  the  decision  was  simply 
an  order  "that  the  application  be  and  it  is 
hereby  granted."  In  People  ex  rel.  Broad- 
way Improvement  Co.  v.  Barker,  supra,  we 
held  that  the  rule  of  unanimous  affirmance 
"applies  to  special  proceedings  as  well  as  to 
actions,  and  to  implied  findings  as  well  as 
to  those  written  out  in  extenso."  Page  824 
of  155  N.  Y..  page  884  of  49  N.  B. 

Attention  is  called  te  the  multitude  of  cas- 
es arising  on  certiorari.  Involving  the  deter- 


mination of  commissioners  In  remorfaig  po- 
licemen and  firemen,  in  which  we  have  al- 
ways -applied  the  rule  when  the  affirmance 
was  unanimous,  altbon^  the  findings  were 
rarely  written  out  and  were  necessarily  im- 
plied. Moreover,  in  this  case  the  findings 
were  express,  not  implied,  as  an  examination 
of  the  record  shows.  The  commissioners 
found  "tbat  the  sums  of  money  awarded  by 
us  for  the  damage  sustained  by  reason  at 
this  proceeding  with  interest  thereon  from 
the  date  of  vesting  of  title  in  this  proceed- 
ing to  tbe  date  of  this  our  report  amount  to 
the  sum  of  one  thousand  two  hundred  and 
forty-two  dollars  and  twenty-six  cents  ($1,- 
242.2Q."  In  the  list  of  "Awards  for  Dam- 
age," signed  by  tbe  commissioners  and  an- 
nexed to  their  report  as  a  part  thereof,  is 
the  following:  "Map  No.  1,  Fernando  Wood, 
land,  $289.97;  Interest,  $66.69  •  •  •. 
Map  No.  8,  Fernando  Wood,  land,  $720;  in- 
terest, $165.60.  Total,  $1,242.26."  These  are 
express  findings,  made  after  an  issue  joined 
and  evidence  taken  through  the  medium  of 
witnesses.  We  cannot  reverse  the  order  ap- 
pealed from  without  disregarding  the  con- 
stitutional amendment  of  1806,  as  well  aa 
repeated  announcements  by  this  court  of  Its 
position  in  construing  It 

I  think  tbat  the  adroit  effort  to  manipulate 
real  estate  In  this  case,  so  as  to  injure  In- 
nocent tliird  persons,  has  thus  far  met  the 
fate  It  deserves,  and  that  the  order  appealed 
from  should  be  affirmed,  with  costs. 

GRAY,  HAIOHT,  WERNER,  and  Wllr 
LARD  BARTLBTT,  JJ.,  concur  with  CHASER 
J.,  and  CDIXEN,  a  X  VANN,  J„  leods 
dissenting  opinion. 

Orders  reversed,  ete. 
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TRANSIT  CO.  V.  WILLIAMS, 
State  Comptroller. 

(Conrt  of  AppeaU  of  New  Tork-    Nov.  29, 
^  1910.) 

1.  Taxation    (1   231*)— Stbikt   Raiuko ads- 
Franchise    TAX— EXEUPTION— SlATUTES. 

Rapid  Transit  Acl  (Lawa  1891,  c.  4)  i  36, 
aa  amended  by  Laws  1900,  e.  616,  {  4,  provides 
that  the  equipment  to  be  supplied  by  a  corpo- 
lation  operatine  any  subway  railroad,  inclnding 
all  rolling  stock,  motors,  boilers,  engines,  wires, 
ways,  conduits,  mechanism,  machinery,  tools, 
implements,  and  devices,  of  every  nature  whatso- 
ever, oaed  for  the  generation  or  transmission  of 
motive  power,  all  power  houses,  ajpparatus,  and 
devices  for  signaling  and  ventilation,  should  be 
exempt  from  taxation  in  respect  to  its  interest 
under  a  contract  executed  under  such  act,  and 
in  respect  to  the  rolling  stock  and  equipment  of 
the  road,  but  that  such  exemption  should  not  ex- 
tend to  any  real  property  which  might  be  owned 
or  employed  by  the  corporation  in  connection 
with  snch  road. .  Held,  that  such  section  did  not 
exempt  relator  from  the  payment  of  franchise 
taxes  leviable  on  its  subway  operations. 

lE<dv  Note.— For  other  cases,   see   Taxation, 
Dec.  Dig.  (  231.*] 

2.  Taxation    (|   IBS*)— Stbeit   Rahaoads— 
SUBWAT— Fbanohibb  Tax— Stattjdes— Con- 

RTBtWriON— OPKAA-nON   OF  ELEVATED  BOAD. 

Tax  Law  (Consol.  Lawm  c.  60)  {  186,  pro- 
vides that  every  corporation  owning  or  operat- 
ing any  elevated  n^Iroad  or  surface  railroad 
not  operated  by  steam  shall  pay  to  the  state, 
for  the  privilege  of  exercising  its  franchise,  an 
annual  tax  of  1  per  cent,  on  its  gross  earnings 
from  all  sources  within  the  state,  and  S  per 
cent,  on  the  amount  of  dividends  declared  or 
paid  in  excess  at  4  per  cent  on  the  actnal 
amount  of  paid-up  capital  employed  by  such 
corporation,  etc.  Held,  that  such  section  did 
not  impose  a  franchise  tax  of  one  per  cent,  on 
the  gross  earnings  on  a  subway  railroad  com- 
pany operating  an  elevated  railroad  as  merely 
Incidental  to  its  main  purpose,  and  hence  where 
relator,  organized  to  operate  subways  in  New 
Tork  using  its  entire  capital  in  that  work,  also 
operated  certain  elevated  railroads  under  a 
MMe,  it  did  not  by  that  fact  alone  become  sub- 
ject to  a  franchise  tax  on  its  receipts  from  both 
toads. 

[Bd.   Mote.— For   other  cases,   aee  Taxation, 
Dea  Dig.  {  ISa*] 

8.  Taxation  (|  168*)— Gobpobatb  Ditidxnd— 
Opbbation  of  Raii,boad  bt  Lebsbb. 

Tax  Law  (Consol.  Laws,  c.  60)  {  186,  pro- 
vides that  any  corporation  owning  or  operating 
any  elevated  or  surface  railroads  by  power  other 
tiian  steam  shall  pay  a  franchise  tax  of  3  per 
eent.  on  the  amount  of  dividends  declared  or 
paid  in  excess  of  4  per  cent  on  the  actual 
amount  of  paid-up  capital  employed  by  such 
eoiporation,  and  that  any  such  railroad  corpo- 
lation  whose  property  is  leased  to  another  cor- 
poration shall  only  be  required  to  pay  a  tax 
of  3  per  cent,  on  the  dividends  declared  and 
paid  in  excess  of  4  per  cent  on  the  amount  of 
Its  capital  stock.  Held  that  where  relator,  or- 
nnised  to  own  and  operate  subways  in  New 
Xoifc  Cnty,  leased  certain  elevated  and  surface 
lailroads  and  operated  the  same,  and  all  of 
relator's  capital  was  invested  and  utilised  in  the 
snbway  operation,  it  was  not  assessable,  under 
snch  section,  for  dividends  declared  on  its  own 
capital,  so  invested. 

[Bd.   Note.— For  other  cases,   we  Taxation, 
Dee.  Dig.  I  168.*] 


Appeal  from  Stiprame  Ctmrt,  Appellate 
Division,  Third  Department 

Certiorari  by  the  People,  on  relation  of 
tlie  InterboFough  Rapid  Transit  Company, 
against  Clark  Williams,  as  Comptroller  of 
the  State  of  New  York,  to  review  the  Comp- 
troller's determination  aaseasing  a  franchise 
tax  against  relator  for  the  years  ending 
Jtme  30,  1907,  190S,  1909,  under  Tax  Law 
(Consol.  Laws,  c  60)  |  186.  From  a  deter- 
mination of  the  Appellate  Division  modifying 
the  assessment  (138  App.  Div.  612,  123  N.  Y. 
Supp.  137),  both  parties  appeaL  Order  of 
Appellate  Division  reversed,  and  determina- 
tion of  Comptroller  annulled. 

See,  also,  138  App.  Div.  934,  123  N.  Z. 
Supp.  1136. 

These  are  cross-appeals  from  an  order  of 
the  Appellate  Division,  Third  Departinent, 
entered  on  or  about  May  8,  .1910,  in  part  con* 
firming  and  In  part  reversing  the  determina- 
tion of  the  defendant  comptroller  in  assess- 
ing franchise  taxes  against  the  relator  under 
section  186  of  the  tax  law  for  the  years 
June  30,  1907,  to-  June  30,  1909,  both  inclu- 
sive. Said  comptroller  held  that  for  the  priv- 
ilege of  exercising  its  corporate  franchise  in 
operating  an  elevated  street  railroad  under 
lease  the  relator  shonid  pay  an  annnal  tax 
of  1  per  cent,  upon  the  gross  earnings  de- 
rived not  only  from  the  operation  of  -said 
road,  but  also  from  the  operation  of  its  in- 
dependent subway  railroad,  and  also  3  per 
cent  upon  the  amoimt  of  dividends  declared 
or  paid  in  excess  of  4  per  cent  upon  the  ac- 
tnal amount  of  paid-up  capital  employed  by 
such  corporation  in  the  operation  of  said  sub- 
way road  as  well  as.  If  any,  in  the  operation 
of  said  elevated  railway.  The  gross  receipts 
from  the  operation  of  each  road  amounted 
to  several  million  dollars  each  year,  and 
there  is  no  opposition  by  relator  to  the  im- 
position of  the  tax  upon  the  gross  receipts 
derived  from  the  operation  of  the  elevated 
road.  The  Appellate  Division  affirmed  tlie 
former  part  of  the  comptroller's  determina- 
tion, bnt  overmled  the  latter  part  relating 
to  tax  on  dividends. 

Under  the  so-called  rapid  transit  act  (chap- 
ter 4t  Laws  1891),  the  city  of  New  Tork  en- 
tered Into  what  were  known  as  rapid  transit 
contracts  No.  1  and  No.  S,  respectively,  with 
one  McDonald  and  the  Rapid  Transit  Sub- 
way Construction  Company  dated,  respective- 
ly, June  10, 1902,  and  August  10,  1906,  for  the 
construction,  equipment  and  operation  of  a 
subway  railroad  In  the  boroughs  of  Manhat- 
tan and  Brooklyn.  The  relator  was  organ- 
ized under  the  provisions  of  the  railroad  law 
and  of  said  rapid  transit  act  and  its  certif- 
icate of  incorporation  provided  that  it  should 
have  the  power  to  undertake  the  construc- 
tion, equipment  operation,  and  maintenance 
of  the  railroad  then  oonstmcted  and  in  pro- 
cess of  construction  under  the  McDonald  con- 
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tracrt  and  also  the  power  to  enter  Into  and 
perform  any  contract  for  the  construction 
and  operation  of  any  other  rapid  transit  rail- 
way authorized  or  which  might  be  author- 
ized to  be  constructed  under  the  proTislons 
of  said  rapid  transit  act.  Thereafter  said  re- 
lator acquired  the  right  and  assumed  the 
duty  of  equipping  and  operating  the  subway 
railroad  constructed  under  the  two  contracts 
hereinbefore  referred  to  under  assignments 
or  agreements  dated  June  10,  1902,  and  Au- 
gust 10,  1005.  In  addition  to  this,  on  or 
about  April  1,  1903,  it  made  a  lease  with 
the  Manhattan  RaUroad  Company,  whereby 
it  undertook  the  operation  of  various  elevated 
railroads  in  the  boroughs  of  Manhattan  and 
the  Bronx  owned  or  controlled  by  said  com- 
pany, and  during  all  of  the  years  involved  in 
this  controversy  it  was  engaged  In  operating 
both  subway  railroads  and  elevated  railroads 
under  the  contracts  and  leases  referred  to. 

James  L.  Quackenbush,  for  relator.  Ed- 
ward R.  C^Malley,  Atty.  Gen.  (Edward  H. 
Letchworth,  of  counsel),  for  defendant 

HISCOGK,  J.  (after  stating  the  facts  as 
above).  Originally  the  relator  alone  com- 
plained of  the  assessment  made  by  the  comp- 
troller of  the  franchise  tax  against  it  On 
appeal  to  the  Appellate  Division,  this  deter- 
mination was  in  part  affirmed  and  in  part  re- 
versed, with  the  result  that  each  side  now 
appeals. 

The  relator  la  engaged  in  the  operation 
in  the  boroughs  of  Manhattan  and  the  Bronx 
of  both  subway  and  elevated  street  railroad 
systems,  which  are  assumed  to  be  distinct 
from  one  another. 

Section  185  of  the  tax  law  provides  as 
follows:  "Franchise  tax  on  elevated  rail- 
roads or  surface  railroads  not  operated  by 
steam.  Every  corporation,  joint  stock  com- 
pany or  association  owning  or  operating  any 
elevated  railroad  or  surface  railroad  not  op- 
erated by  steam  shall  pay  to  the  state  for 
the  privilege  of  exercising  Its  corporate  fran- 
chise or  carrying  on  its  business  in  such  cor- 
porate or  organized  capacity  within  this 
state,  an  annual  tax  which  shall  be  one  per 
centum  upon  its  gross  earnings  from  cUl 
sources  within  this  state,  and  three  per  cen- 
tum upon  the  amount  of  dividends  dedared 
or  paid  in  excess  of  four  per  centum  upon 
the  actual  amount  of  paid-up  capital  em- 
ployed by  such  corporation,  Joint  stock  com- 
pany or  association.  Any  such  railroad  cor- 
poration whose  property  is  leased  to  an- 
other railroad  corporation  shall  only  be  re- 
quired under  this  section  to  pay  a  tax  of 
three  per  centum  upon  the  dividends  de- 
clared and  paid  in  escess  of  four  per  centum 
upon  the  amount  of  Its  capital  stock."  Con- 
sol.  Laws,  c.  60. 

The  comptroller  took  the  view  that  under 
this  statute  the  relator,  because  of  its  op- 
eration as  lessee  of  the  elevated  railroads, 
should  be  assessed  In  an  amount  of  1  per 


cent.,  not  only  on  Its  gross  earnings  derived 
from  the  operation  of  said  roads,  but  also 
upon  Its  gross  earnings  derived  from  the  op- 
eration of  its  subway  roads,  and  3  per  cent, 
upon  the  amount  of  dividends  declared  In 
excess  of  4  per  cent  upon  all  of  its  paid-up 
capital  employed  in  the  equipment  and  oper- 
ation of  said  latter  roads,  and  the  Appellate 
Division  sustained  him  as  to  the  tax  on 
gross  receipts.  We  have  been  unable  to  agree 
in  full  with  the  contentions  of  either  party 
on  the  appeal,  and  therefore  we  shall  be  com- 
pelled to  consider  these  views  singly  rather 
than  in  any  general  classification. 

The  relator  in  the  first  instance  urges  that 
it  is  expressly  exempted  from  the  Imposi- 
tion of  any  tax  whatever  on  Its  franchise  as 
employed  or  enjoyed  in  the  operation  of  the 
subway  roads.  This  claim  is  bused  on  the 
provisions  of  section  35  of  the  rapid  transit 
act  (chapter  4,  Laws  1891),  as  modified  in 
snbseqaent  years,  and  which  section  provides 
as  follows:  "The  equipment  to  be  supplied 
by  the  person,  firm  or  corporation  operating 
any  such  (subway)  road,  shall  include  all 
rolling  stock,  motors,  boilers,  engines,  wires, 
ways,  conduits  and  mechanisms,  machinery, 
tools.  Implements  and  devices  of  every  na- 
ture whatsoever  used  for  the  generation  or 
transmission  of  motive  power  and  including 
all  power  houses,  and  all  apparatus  and  all 
devices  for  signaling  and  ventilation.  Such 
person,  firm  or  corporation  shall  be  exempt 
from  taxation  In  respect  to  his,  their  or  its 
interest  under  said  contract  and  In  re8i)ect 
to  the  rolling  stock  and  all  other  equipment 
of  said  road,  but  this  exemption  shall  not 
extend  to  any  real  property  which  may  be 
owned  or  employed  by  said  person,  firm  or 
corporation  in  connection  with  the  said 
road."    Laws  1000,  c.  616,  {  4. 

We  do  not  believe  that  this  provision  is 
broad  enough  to  sustain  relator's  claim  and 
exempt  it  from  the  payment  of  any  franchise 
tax  In  its  subway  operation.  The  preceding 
sections  of  the  rapid  transit  act  provided  In 
detail  for  the  coi&truction,  equipment,  and 
operation  of  subway  roads,  and  for  the  exe- 
cution of  a  contract  with  such  person,  firm, 
or  corporation  as  In  the  opinion  of  the  board 
of  rapid  transit  commissioners  should  be 
best  qualified  to  carry  out  the  contracts  to  be 
made.  They  likewise  provided  for  the  pay- 
ment of  rentals  by  the  contracting  party,  and 
In  effect  for  an  assignment  of  contracts  en- 
tered Into  under  the  authority  of  the  act 
with  the  written  consent  of  such  commis- 
sioners. These  provisions  thus  very  com- 
pletely covered  the  execution  of  contracts 
for  the  construction  and  operation  of  said 
roads,  and  fixed  the  benefits  and  obligations 
to  be  derived  from  and  Incurred  under  such 
contracts.  The  Legislature  then  enacted  the 
provision  in  question,  whereby  "the  person, 
firm  or  corporation"  operating  such  roads 
should  be  exempt  from  taxation  in  respect  to 
his.  their,  or  its  "Interest  under  said  con- 
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tract"  and  In  respect  to  roUlng  stock  and 
equipment.  It  seems  very  clear  to  ns  ttrnt 
this  exemption  covered  just  what  Is  plainly 
implied  by  the  natural  meaning  of  ttie  lan- 
guage, namely,  tlie  interest  acquired  and 
property  used  under  and  In  carrying  out  the 
contracts  for  the  equli»nent  and  operation  of 
the  road,  and  that  It  did  not  extend  beyond 
that 

Two  steps  were  necessary  before  the  relat- 
or could  enter  upon  the  equipment  and  oper- 
ation of  the  railroad.  The  first  of  these  was 
its  creation  through  Incorporation,  and  the 
second  was  the  procuring  and  execution  of 
the  contracts  for  equipment  and  operation, 
with  resulting,  rights  and  obligations  there- 
under. While  doubtless  the  first  was  taken 
with  express  reference  to  the  second,  the  two 
were  entirely  separable  and  distinct,  and 
there  was  no  difficulty  if  the  Legislature  saw 
fit  in  exempting  relator  from  taxation  "in  re- 
spect to  •  •  •  Its  interest  under  said 
contract  and  in  respect  to  the  rolling  stock 
and  all  other  equipment  of  said  road"  with- 
out exempting  it  from  taxation,  because  of 
privileges  and  advantages  which  it  enjoyed 
through  corporate  existence  in  securing  and 
carrying  out  the  contracts  under  which  it 
enjoyed  the  "interest"  mentioned,  and  tills 
is  what  It  did. 

Counsel  has  vigorously  contended  that  the 
Importance  and  difficulties  of  the  rapid  tran- 
sit situation  in  New  York  and  the  desira- 
bility of  effecting  some  such  arrangement  as 
was  secured  by  relator's  incorporation  re- 
quired substantial  inducements,  and  that  the 
spirit  of  the  situation  makes  present  assess- 
ment of  the  relator  on  its  franchise  a  breach 
of  good  faith  if  not  an  impairment  of  con- 
tractual rights  which  we  should  avoid  by 
broad  Interpretation  of  the  statute.  While 
we  are  unable  to  find  in  the  language  of  the 
statute  a  requirement,  as  claimed  by  relat- 
or's counsel,  that  the  equipment  and  opera- 
tion of  the  road  must  be  undertaken  by  a 
corporation,  still,  if  we  concede  for  present 
purposes  that  the  general  argument  of  coun- 
sel for  exemption  has  force,  it  was  one  to  be 
addressed  to  the  Legislature,  and  it  is  pos- 
sible that,  if  the  present  statutes  providing 
for  assessments  of  franchises  had  been  fully 
foreseen  and  considered,  the  exemption  clause 
would  have  been  made  broader.  But,  how- 
ever this  may  be,  and  whatever  the  cause 
may  have  been,  the  language  of  the  statute 
which  actually  was  passed  by  the  Legislature 
Is  not  broad  enough  under  any  proper  rules 
of  interpretation  fairly  to  Include  the  ex- 
«nption  now  claimed,  and,  this  being  so,  we 
cannot  substitute  what  vfould  be  equivalent 
to  an  amendment  for  Judicial  construction. 

While  it  is  not  desirable  to  review  at 
length  and  in  detail  the  authorities  cited  in 
behalf  of  the  relator,  it  may  be  stated  gen- 
erally that  they  do  not  sustain  his  position 
under  the  language  of  this  statute,  and  this 
statement  will  be  fortified  by  brief  analysis 


of  the  leading  authorities  cited  on  this  point. 

In  Wilmington  R.  R.  v.  Reid,  13  Wall.  264, 
20  L.  Ed.  568,  the  court  had  before  it  for 
construction  a  statute  providing  that  "the 
property  of  said  company  (plaintiff  in  error) 
and  the  shares  therein  sliall  be  exempt 
from  any  public  charge  or  tax  whatsoever." 
Here  was  a  statute  broadly  exempting  all  of 
the  property  of  the  company  from  taxation, 
and  the  only  question  was  whether  a  tax  on 
the  franchise  of  the  corporation  was  a  viola- 
tion of  this  statute.  The  court  held  that 
nothing  was  better  settled  than  that  the  fran- 
chise of  a  private  corporation  was  property, 
and,  this  being  so,  of  course  it  was  exempt. 

In  Gulf  &  8.  I.  R.  CO.  V.  Hewes,  183  U.  S. 
66,  22  Sup.  Ct  26,  46  L.  Ed.  86,  the  charter 
of  the  plaintiff  railroad  company  declared 
"that  said  company,  its  stock,  its  railroads 
and  appurtenances  and  all  Its  property  In 
this  state,  necessary  or  incident  to  the  full 
exercise  of  all  powers  herein  granted,  shall 
be  exempt  from  taxation,"  etc.  Again,  the 
only  question  was  whether  a  privilege  tax 
was  a  tax  on  the  property  of  said  company, 
and  therefore  a  violation  of  the  statute,  and 
it  was  again  held  that  a  franchise  was  prop- 
erty, and  that  therefore  the  proposed  tax 
was  invalid. 

In  Wright,  Comptroller,  etc.,  v.  Georgia  R. 
R.  &  Banking  Co.,  216  U.  S.  420,  422,  30  Sup. 
Ct  242,  243,  64  U  Ed.  — t  the  court  was 
called  on  to  interpret  a  statute  providing 
that  "the  stock  of  the  said  company  *  *  • 
shall  be  exempt  from  taxation  for  and  dur- 
ing the  term  of  seven  years."  It  was  held 
that  the  capital  stock  of  a  corporation  is  the 
capital  upon  which  the  business  is  to  be  un- 
dertaken and  Is  represented  by  property  of 
every  kind  acquired  by  the  company,  while 
the  shares  are  mere  certificates  representing 
a  subscriber's  contribution  to  the  capital 
stock  and  measuring  his  interest  in  the  com- 
pany, and,  further,  that  the  stock  exempted 
in  this  case  was  the  capital  or  property  of 
the  corporation ;  that  a  law  which  sought  to 
impose  a  tax  on  the  franchise  of  a  railroad 
company  whose  property  is  exempt  from  tax- 
ation was  a  violation  of  the  exemption  con- 
tract 

It  will  thus  be  seen  that  each  one  of  these 
cases  dealt  with  the  construction  of  a  law 
granting  a  general  exemption  to  a  corpora- 
tion of  its  property  from  taxation,  and  the 
question  was  whether  a  franchise  was  prop- 
erty within  the  meaning  of  the  statute  before 
the  court  for  interpretation. 

In  this  respect,  the  facts  in  each  case  dif- 
fered from  those  of  the  present  one,  where 
the  exemption  by  its  terms  extends  only  to 
the  Interest  under  a  given  contract  and  cer- 
tain specified  property. 

But,  holding  that  there  is  no  such  general 
exemption  as  is  claimed  by  relator,  we  are 
nevertheless  unable  to  agree  with  the  views 
adopted  by  the  comptroller  and  the  Appellate 
Division  that  the  relator,  because  operating 
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an  elevated  road  under  a  lease,  was  subject 
under  section  185  of  the  tax  law  to  a  fran- 
chise assessment  measured  by  a  percentage 
on  the  gross  receipts  from  its  subway  as  well 
as  on  those  from  the  elerated  road. 

This  contention  and  decision  has  been  bas- 
ed upon  a  literal  interpretation  of  the  statute 
that  every  corporation  operating  an  elevated 
railroad  shall  pay  for  the  privilege  of  exer- 
cising its  corporate  franchise  an  annual  tax 
which  shall  be  one  per  centum  upon  its  gross 
earnings  "from  all  sources  witliin  this  state," 
etc.,  and,  of  course,  such  literal  interpreta- 
tion would  support  the  conclusion  which  has 
been  reached.  We  do  not  think,  however, 
that  such  Interpretation  Is  justifiable  under 
the  circumstances  of  this  case. 

On  the  facts  set  forth  in  the  preliminary 
statement  and  appearing  in  the  record,  we 
think  that  fairly  It  must  be  stated  that  the 
primary  and  controlling  purpose  which  led 
to  the  incorporation  of  relator  was  that  of 
equipping  and  operating  the  subway  roads 
then  being  and  thereafter  constructed  in  the 
city  of  New  York,  Other  facilities  for  the 
transportation  of  passengers,  Including  the 
elevated  railroads,  were  already  in  existence 
when  it  was  organized,  and  its  organization 
entered  Into  the  general  scheme  which  was 
then  being  perfected  of  adding  subway  roads 
as  an  important  factor  in  solving  the  difficult 
question  of  transportation  facilities  which 
for  a  long  time  had  perplexed  the  dty  of 
New  York.  If  this  assumption  and  state- 
ment be  correct,  then  it  quite  naturally  fol- 
lows that  the  lease  by  relator  of  the  Man- 
hattan elevated  railroads  was  In  a  certain 
sense  an  incidental  and  secondary  step  un- 
dertaken by  it  doubtless  for  the  purpose  of 
supplementing  the  operation  of' the  subway 
roads  and  making  more  perfect  and  satis- 
factory the  accommodations  which  it  would 
be.  able  to  offer  to  the  traveling  publia  It  Is 
stated  without  substantial  dispute  that  re- 
lator's capital  of  $36,000,000  is  wholly  in- 
vested in  the  equipment  and  operation  of  the 
subway  roads  for  which  it  was  organized, 
and  its  gross  receipts  exclusively  from  the 
operation  of  said  roads  and  by  a  percentage 
upon  which  it  is  proposed  to  increase  the  tax 
upon  the  franchise  enjoyed  in  the  operation 
of  the  elevated  railroads  aggregate  many 
million  dollars  each  year. 

It  seems  apparent  that  there  Is  no  par- 
ticular propriety  or  justice  in  compelling  a 
corporation  utilizing  its  corporate  fran- 
chise to  operate  an  elevated  road,  aimed  at 
by  the  statute,  to  pay  as  a  tax  for  such  en- 
joyment a  percentage  not  only  on  its  receipts 
derived  from  such  employment  of  its  fran- 
cliise,  but  also  on  its  receipts  derived  from 
the  employment  of  its  franchise  in  carrying 
on'  an  entirely  distinct  and  different  business, 
and  in  respect  whereof  it  is  not  otherwise 
subject  to  assessment  under  this  section. 
The  application  of  such  a  rule  even  to  the 
facts  of  this  case  would  produce  results 


which  we  cannot  t>dieTe  to  have  been  an-i 
ticlpated  at  the  enactment  of  the  statute,  and 
it  is  easy  to  imagine  how  the  rule  might  pro^ 
duce  even  more  inequitable  results  than 
would  appear  here.  A  corporation  operating 
very  many  miles  of  railroad  not  elevated 
might  be  compelled  or  deem  it  advisable  to 
construct  a  fraction  of  a  mile  of  elevated 
road  at  a  terminal  or  leading  to  a  pleasur» 
resort,  and  thus  on  this  Interpretation  be- 
come subject  to  an  assessment  as  the  oper-^ 
ator  of  an  elevated  road  measured  by  its  re- 
ceipts from  Its  entire  main  road,  although 
the  proportion  of  elevated  road  to  the  main 
road  was  so  Insignificant  as  to  render  such 
a  result  absurd  and  grossly  unjust. 

We  do  not  think  that  the  words  "from  all 
sources,"  used  in  describing  the  gross  re- 
celpts  made  the  basis  for  fixing  the  amount 
of  the  assessment,  have  a  meaning  so  un- 
qualified and  inflexible  under  all  circum- 
stances as  the  comptroller  and  the  court  be- 
low have  given  them.  They  should  be  so  In- 
terpreted as  to  carry  out  what  must  have 
been  the  intention  of  the  Leglslatnra  It  vras 
doubtless  assumed,  and  ordinarily  would  be 
the  case,  that  a  corporation  operating  an  ele- 
vated road  would  not  be  engaged  In  operat* 
Ing  another  road  of  equal  or  perhaps  superior 
importance,  and  that  whatever  other  proj- 
ects it  carried  on  would  be  of  minor  im- 
portance and  Inddental  to  and  largely  com- 
prehended within  the  scope  of  its  principal 
undertalclng  as  the  operator  of  an  elevated, 
road.  In  such  a  case  it  would  not  be  at  all 
unreasonable  to  make  it  pay  a  tax  for  tiie- 
exercise  of  its  franchise  In  carrying  on  Its 
primary  and  important  undertaking  whicli 
included  a  percentage  on  its  receipts  from 
these  secondary  and  minor  sources  which 
were  more  or  less  the  results  of  and  depend- 
ent on  its  main  enterprise.  But  we  think 
that  the  intent  and  enactment  of  the  Legis- 
lature should  be  regarded  as  limited  by  8om» 
such  just  and  pertinent  boundary  as  this, 
and  that  it  was  not  the  purpose  to  make  the 
statute  so  all-comprehensive  as  to  include  tiie- 
receipts  from  the  employment  of  the  fran- 
chise in  ways  which  could  in  no  sense  be 
viewed  as  merely  incidental  to  or  a  result  of 
the  operation  of  the  elevated  road. 

It  is  also  Insisted  in  behalf  of  the  comp- 
troller with  perfect  consistency  that,  under 
the  dividend  clause  of  the  section  in  ques- 
tion, which  provides  that  the  franchise  tax 
shall  Include  a  tax  of  3  per  cent,  upon  the 
amount  of  dividends  declared  or  paid  in  ex- 
cess of  4  per  cent,  upon  "the  actual  amount 
of  paid-up  capital  employed,"  the  relator  i>e- 
canse  operating  an  elevated  road  must  pay 
the  tax  in  question  upon  all  dividends  in 
excess  of  4  per  cent,  declared  on  its  capital 
exclusively  devoted  to  the  equipment,  main- 
tenance, and  operation  of  the  subway  road. 
We  think,  on  the  other  hand,  that  reasons 
analogous  to  those  -alrefidy  set  forth  in  th» 
discussion  of  the  prior  provisions  of  tlie  stat- 
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nte  lead  to  a  different  ccmicIiibIoii,  and  that 
was  the  Tlew  adopted  by  the  AnDellate  Dl- 
riglon  on  this  question.  The  language  used 
In  thla  clause  of  the  statute  Is,  It  must  be 
conceded,  somewhat  ambiguous  and  uncer- 
tain, and  It  Is  perhaps  more  difficult  to  apply 
It  satlBlavtorlly  to  the  facts  disclosed  on  this 
appeti!.  Bat,  without  repeating  at  length 
reasons  already  stated.  It  does  noi  seem  to 
OS  that  because  of  its  operation  of  an  elevat- 
ed railroad  the  relator  should  be  assessed 
for  dividends  declared  upon  its  capital  In- 
vested In  the  subway  roads,  and  It  Is  claim- 
ed on  this  argument  that  all  of  its  capital  Is 
80  invested  and  utilized.  If  it  should  be  es- 
tablished that  a  portion  of  Its  paid-up  capital 
was  employed  In  the  operation  of  the  ele- 
vated road,  there  would  seem  to  be  some 
propriety  In  making  dividends  of  the  kind  de- 
scribed declared  upon  such  capital  so  em- 
ployed subject  to  the  tax  in  question. 

The  views  which  have  tnus  been  exi/iessed 
do  Aut  in  our  Judgment  leaa  iu  the  flnal  oun- 
elusion  that  relator,  althougn  not  asat^Kxibie 
In  respect  to  Its  subway  roads  nn,der  sec- 
tion 1S5  ot  the  tax  law,  does  not  come  with- 
in any  of  the  provisions  of  the  law  relating 
to  the  assessment  of  a  franchise  tax.  While 
that  speclflc-  question  has  not  been  fully  dis- 
cnssed  on  this  appeal  and,  therefore,  per- 
haps should  be  regarded  as  subject  to  fur- 
ther oonsidexatlon  if  necessary,  we  now  see 
no  reason  to  doubt  that  within  sections  182 
and  184  of  the  tax  law  are  provisions  broad 
enough  to  provide  for  a  franchise  tax  against 
the  relator  in  respect  ot  Its  equipment,  main- 
tenance,  and  operation  of  the  subway  roads. 

The  order  of  the  Appellate  Division  ahoold 
be  reversed,  and  the  determination  of  the 
comptroller  annulled,  with  costs  to  relator  in 
both  courts  and  a  new  assessment  ordered. 

CULLBN,  a  Jm  and  HAIGHT,  VANN, 
WERNER,  WIIiLARD  BARTLETT,  and 
CHASE,  JJ.,  concur. 

Order  reversed,  et& 
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(Court  of  Appeals  of  New  York.    Dec.  13, 1910.) 

L  CanfiHAi,  Law   (|  406*)— STATxinNis  bt 

AccnsBD. 

In  a  prosecution  for  murder,  evidence  of 
statements  made  by  accusetl  in  the  presence  of 
or  to  the  men  who  arrented  him,  voluntarily 
and  in  the  oonrse  of  coaversationa,  was  ad- 
misible. 

[Bd.    Note.— For    other    cases,    see    Criminal 
Law,  Cent  Dig.  ff  894-927;   Dec.  Dig.  |  406. •] 

Z  WiTWKSSKs  (f  277*)— GBoas-ExAMiNAnon— 
AccuBXD  IS  CannNAi,  Pbosecution. 
In  a  criminal  proeecution.  there  was  no  er- 
rar  in  permitting  the  pzoeecating  attorney,  when 
crom-ezamining  defendant,  to  refer  to  the  tes- 
timony of  witnesses  which  conflicted  with  that 


given  by  accased,  and  to  ask  Um  whether  it 
was  true  or  false. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  979-984;    Dec.  Dig.  8  277.*] 

3.  Witnesses  (|  277*)— Cboss-Exahination— • 
Accofl£D  IN  Geiuinal  Pbosectttiozt. 

It  was  improper  for  the  district  attorney, 
in  crosa-ezamining  accused,  to  aak  him  whelJier 
he  meant  the  Jury  to  understand  that  the  state* 
ment  of  certain  witnesses  was  a  lie. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {§  979-984:    Dec.  Dig.  {  277.*] 

4.  CBimwAi    Law    rt    1170%*)  —  AppkaI/— 

BaBULESS   BBBOB — CBOSS-EXAiaNATION. 

Improper  cross-ezamination  of  accused  on 
a  criminal  proeecution,  by  asking  him  whether 
he  meant  the  jury  to  understand  that  a  state- 
ment of  certain  witnesses  was  a  lie,  was  not 
prejadidal,  where  his  answer  contained  no  snch 
characterization. 

[EH.  Note.— For  other  cases,  see  Criminal 
Law,   (>nt   Dig.   Si  8129-3136;    Dec    Dig.   i 

X-L  I V73*    J 

Appeal  from  Supreme  Court,  Trial  Term, 
THster  Connty. 

iiaiu  Ford  was  convicted  of  murder,  and 
he  appeals.    Affirmed. 

WUllam  D.  Brinnlw,  ror  appellant  Wil- 
liam D.  Cunningham,  for  the  People. 

GRAY,  J.  The  defendant  was  charged 
with  the  crime  of  murder  In  the  first  degree, 
committed  upon  Captora  Ashe  by  striking  and 
cutting  her  with  a  razor.  Her  death  by  vio- 
lent means  was  not  disputed;  bnt  the  detend- 
ant  denied  that  he  was  gnllty.  The  trial, 
which  followed  upon  his  Indictment,  lesnlted 
in  a  verdict  of  guilty,  and  the  defendant  now 
appeals  to  this  court 

Captora  Ashe,  for  whose  murder  the  d^ 
fendant  has  been  held  reqmnslble,  had  been 
known  as  Katie  Ashe,  or  Ford.  The  evidence 
is  such  as  to  leave  it  somewhat  In  doubt 
whether  she  was  his  wife  or  mistress;  but 
U  Is  more  probable  upon  his  evidence,  as 
well  as  that  of  other  witnesses,  that  she  stood 
in  the  latter  relation  to  him.  In  the  evening 
of  March  27,  1909,  the  deceased  came  to  the 
hospital  at  Brown's  Station,  In  Ulster  county, 
and  died  within  20  or  25  minutes  after  her 
admission.  Upon  her  person  were  found  five 
wounds,  which  had  been  Inflicted  by  a  sharp 
Instrument  One  wound  extended  from  a 
point  behind  the  left  ear,  at  the  mastoid  por- 
tion of  the  skull,  downwards  and  across  the 
throat,  for  over  five  Inches,  severing  all  of 
the  blood  vessels  and  muscles  down  to  the 
bone.  Another  wound  was  from  above  the 
left  eye  down  to  the  ear ;  another  was  from 
above  the  right  eye  to,  and  through,  the  right 
ear;  another  was  upon  the  right  forearm; 
and  another  npon  and  across  the  left  shoul- 
der. The  first  wotmd  was  sufficient  to  cause 
death. 

The  evidence  connecting  the  defendant  with 
the  commission  of  the  crime  charged  was 
wholly-  circumstantial;  but  the  nature  of 
the  facts  disclosed  and  the  order  of  succes- 
sion of  events,  preceding  and  following  the 


'Wat  attar  saaes  sm  same  topi*  aad  iMUen  NVMBBR  ia  Dae.  Dts-  tt  Am.  Dig-  Key  No.  Series  *  Rap'r  ladazes 


Digitized  by  VjVJVJV  iC 


510 


88  NORTHEASTERN  REPORTER. 


(N.T. 


hbmlclde,  were  snch  as  to  compel  tbe  conclu- 
sion that  the  verdict  of  the  Jury  was  folly 
Justified.  However  reluctant  the  mind  to  con- 
clude upon  such  evidence  ordinarily,  there 
was  in  this  case  no  such  wealuiess  In  any  link 
of  the  chain  of  circumstances,  which,  by  af- 
fecting its  strength,  would  warrant  the  enter- 
taining of  a  reasonable  doubt  of  the  defend' 
ant's  guilt 

The  defendant  and  tbe  deceased  were  col- 
ored persons,  and  came  from  New  York  to 
Ulster  county,  where  Ford  found  employment 
under  the  contractors  who  were  constructing 
the  dams  and  reservoirs  for  the  new  acque- 
duct  On  Saturday,  March  27,  1909,  the  de- 
fendant was  discharged  from  bis  employment. 
He  and  the  deceased  were  then  residing  at 
Brown's  Station,  In  a  house  occupied  by  a  col- 
ored couple  named  Parish.  In  the  afternoon 
of  that  day,  he  quarreled  with  the  deceased 
upon  her  demand  for  a  pair  of  shoes  and  for 
some  money,  denying  that  he  had  drawn  his 
n^ages.  Refusing  to  pay  Parish  what  was 
due  for  their  lodging,  he  was  told  to  leave. 
When,  that  evening,  about  to  do  so,  the  de- 
ceased told  him  that  she  did  not  want  to 
go  with  him,  that  "she  did  not  belong  to  him, 
and  that  she  did  not  want  to  go  with  him 
any  further."  She  was  heard  to  say  to  him: 
"Go  on,  Sam,  and  leave  me  alone.  I  don't 
want  to  go.  I  am  barefooted,  and  I  have 
no  shoes,  and  I'm  hungry  and  tired  of  fol- 
lowing you.  I'm  not  you  wife."  He  said 
that  she  must  go,  and,  taking  her  by  the 
arm,  he  pulled,  or  led,  her  out.  This  occurred 
a  few  minutes  after  8  o'clock.  They  proceed- 
ed a  short  distance,  to  the  neighboring  house 
of  another  colored  couple,  named  Cunning- 
ham, where  he  asked  to  be  lodged  for  the 
night  When  admitted,  the  deceased,  at  first 
was  unwilling  to  enter  with  the  defendant 
'but  finally  consented  to  do  so,  saying:  "In 
the  morning  I  will  go  back  to  New  York,  and 
that  will  settle  it  all."  Within  a  few  minutes 
the  deceased  came  out  of  the  room  prepared 
for  them,  saying  that  she  was  not  going  to 
Stay,  and  insisting  upon  leaving  tbe  house. 
The  defendant  wished  the  Cunninghams  to 
keep  her  In  the  house;  but  they  refused,  and 
Oie  defendant  who  had  previously  locked 
tbe  door,  was  obliged  by  them  to  open  it  The 
defendant  first  left  the  house,  and  as  he  did 
so  deceased  quickly  closed  and  locked  the 
door  upon  blm.  She  wanted  to  go  out  by  an- 
other (tbe  back)  door,  and  possibly,  had  she 
been  permitted  to  do  so,  she  had  escaped  the 
tragedy  In  which  she  lost  her  life.  The  Cnn- 
nlnghams  made  her  leave  by  the  front  door. 

Within  15  or  20  minutes  from  the  time 
they  left  the  Cunninghams,  as  did  other  wit- 
nesses residing  In  the  neighborhood,  heard 
screams,  seemingly  from  some  point  on  the 
road  to  the  hospital.  The  hospital  was  dis- 
tant about  a  quarter  of  a  mile,  and  residents 
of  houses  along  the  road  heard,  and  were 
awakened  by,  these  screams.  The  wife  of 
6ne  of  them  testified  to  the  coming  of  the 


deceased  to  their  door,  and  to  her  calling 
for  ber  and  asking  that  her  husband  should 
go  with  her,  that  she  was  "hurt" ;  but  he  was 
ill  in  bed.  Tbe  next  morning  the  witness 
found  a  "lot  of  blood"  on  the  stones  In  front 
of  the  door.  Tbe  deceased  went  on  to  the 
hospital.  As  she  entered,  she  was  bleeding 
profusely,  and,  falling  into  a  chair,  became 
unconsdouB  within  5  minutes,  and  within 
20  or  25  minutes  was  dead.  Sunday  morn- 
ing a  watchman  and  a  police  officer  followed 
up  the  traces  of  blood  from  tbe  hospital  to 
a  point  upon  the  road  where  the  ground  was 
much  disturbed  by  the  trampling  of  feet  and 
was  splashed  with  blood.  One  of  them  picked 
up  from  the  muddy  ground  a  thin  piece  of 
steel,  peculiar  in  shape  and  with  an  edge. 
On  Monday,  a  suit  case  of  the  defendant 
which  he  had  with  him  when  leaving  the 
Cunninghams'  house,  was  found  in  some 
bushes  along  their  fence.  After  noon  of  the 
day  after  the  homicide,  the  defendant  was 
arrested,  at  a  point  on  the  Ulster  and  Dela- 
ware railroad,  some  80  or  more  miles  from 
Brown's  Station,  and  was  taken  to  the  office 
of  a  Justice  of  the  peace  at  Margaretville, 
where,  his  person  being  searched,  there  was 
found,  among  other  things,  a  blue-handled 
rasM)r  with  a  piece  broken  from  the  blade. 
A  'smear,  or  discoloration,  ui>on  the  blade, 
subsequent  chemical  tests  showed  to  be  from 
human  blood.  Spots  upon  the  hat  of  the  de- 
fendant, also,  upon  subsequent  tests,  proved 
to  be  human  blood.  The  piece  of  steel,  which 
had  been  picked  up  from  the  road  at  Brown's 
Station,  fitted  with  exactness  into  the  broken 
portion  of  the  razor  blade.  At  the  time  of 
his  arrest,  be  at  first  gave  a  false  name,  de- 
nied that  he  had  come  from  Brown's  Station, 
and  said  that  he  had  broken  bis  razor  in 
mending  bis  shoe,  and  that  the  blood  came 
upon  it  while  be  was  doing  bo.  The  person 
who  arrested  him  had  done  so  at  the  request 
of,  and  upon  tbe  description  by,  the  sheriff, 
given  through  the  telephone.  The  next  morn- 
ing he  was  taken  to  Kingston,  where  tbe  in- 
dictment was  found  against  him. 

The  record  does  not  disclose  that  there 
was  any  prior  arraignment  of  the  defendant 
and  nothing  seems  to  have '  taken  place  at 
the  office  of  the  Justice  of  the  peace  beyond 
the  search  of  bis  person.  After  being  taken 
Into  custody,  in  conversation  with  tbe  man 
who  arrested  him  and  with  the  driver  of  the 
vehicle  in  which  be  was  driven  to  Margaret- 
ville, the  defendant  admitted  that  he  had 
been  at  Brown's  Station.  He  stated  to  them 
that  be  had  had  trouble  with  a  woman  there, 
who  was  not  his  wife;  that  he  had  walked 
from  Brown's  Station,  starting  about  9 
o'clock  tbe  night  before;  and  that  he  was 
going  to  the  coal  fields  of  Pennsylvania.  It 
was  shown  that  he  left  Brown's  Station  with 
$9  of  his  wages  owing  to  blm.  Witnesses 
testified  to  quarrels  between  the  defendant 
and  the  deceased,  to  his  maltreatment  of  her, 
and  to  threats  against  her  life.    On  the  Sun- 
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day  momlikg  prerlons  to  the  homldde,  the 
defendant  had  asked  Mrs.  Parish  to  give  blm 
bis  razors,  which  had  been  in  her  possession. 
There  were  two  of  them;  one  being  black 
and  the  other  blue  in  color.  The  black  one 
he  put  Into  his  suit  case,  and  the  blue  one 
be  placed  in  his  pocket  Mrs.  Parish  Identi- 
fied the  broken  razor  found  upon  bis  person 
as  the  one  given  to  him  that  Sunday  morn- 
ing. On  Simday  evening  the  defendant  had 
left  Parish's  house  with  the  deceased,  and 
in  about  an  hour  returned  alone,  stating  that 
Katie  had  run  away  from  him.  A  few  min- 
utes later  she  came  in  and  said  that  the  de- 
fendant had  taken  her  over  to  a  part  of  the 
works,  that  he  bad  his  razor  in  bis  pocket 
and  that  he  had  threatened  to  kill  her.  All 
that  be  appears  to  have  said  to  this  was  to 
the  effect  that,  If  he  had  said  so,  be  did  not 
do  It,  to  which  she  replied,  "No,  because  I  ran 
away  and  left  you — ^you  didn't  get  the  chance 
to  do  It" 

The  defendant  was  examined  in  his  own 
behalf,  and  denied  having  klUed  the  deceas- 
ed. He  testified  that  he  had  no  knowledge  of 
her  movements  attex  they  went  out  of  Cun- 
ningham's house,  and  that  he  first  knew  of 
her  death  from  the  officer  who  arrested  him. 
He  admitted  having  left  Brown's  Station  at 
about  9  o'clock  Saturday  evening,  and  that 
he  bad  walked  all  that  night  and  the  next 
day  to  the  place  where  he  was  arrested,  ex- 
cept that  during  the  night  he  had  slept  for 
about  an  hour  and  a  half  in  the  depot  of  a 
station  upon  the  railroad.  He  said  that  he 
had  Intended  to  leave  the  deceased  with  some 
one  and  to  find  work  in  the  Pennsylvania 
coal  fields;  that  the  blade  of  the  razor  was 
broken  when  he  received  it  from  Mrs.  Par- 
ish; that  he  had  kept  it  as  It  might  be  use- 
ful some  day  or  other;  that  be  had  left  his 
salt  case  In  Cunningham's  porch;  and  that 
he  could  get  the  money  owing  him  for  wages 
by  writing.  He  denied  having  made  threats 
to  the  deceased,  though  admitting  that  they 
were  not  "on  the  best  of  terms."  He  said 
the  deceased  was  in  the  habit  of  drinking, 
and  that  upon  several  occasions  she  had 
threatened  to  commit  suicide  and  in  such  a 
manner  as  to  induce  others  to  believe  that  he 
had  killed  her.        , 

In  substance,  his  evidence  amounted  to 
this:  That  they  had  lived  Inharmoniously 
together,  and  that.  In  leaving  Brown's  Sta- 
tion that  evening,  he  was  but  carrying  out 
an  Intention,  already  formed,  to  leave  her 
and  to  find  work  at  some  other  place;  that 
he  bad  no  part  In  her  death,  and  knew  noth- 
ing of  what  happened  to  her  after  they  sep- 
arated at  Cunningham's  door.  His  story  was 
unsatisfactory  in  essential  particulars,  and  It 
Insufficiently  explained  his  departure  from 
Brown's  Station,  within  a  few  minutes  after 
they  had  gone  out  of  Cunningham's  house, 
and  his  walking  through  the  night  and  the 
next  day,  leaving  behind  him  the  suit  case 
concealol  in  the  bushes  and  the  wages  owing 


him.  It  had  the  appearance  of  a  tUgbt 
prompted  by  the  apprehension  of  a  guilty 
mind.  It  is  Improbable  that  he  should  not 
have  known  where  the  deceased  was  going; 
or  that  be  should  not  have  beard  the  screams, 
which  aroused  the  neighborhood  which  he 
was  then  leaving. 

Upon  this  somewhat  extended  review  ot 
the  evidence,  I  think  the  conclusion  to  be 
clear  that  the  defendant  killed  the  deceased 
by  striking  her  with  a  razor  blade,  within 
a  few  minutes  after  thegr  left  the  house  of 
Cunningham.  From  the  nature  and  location 
of  her  wounds,  It  is  altogether  improbable 
that  they  could  have  been  self-inflicted,  and 
the  theory  of  suicide  is  quite  inadmlsslbla 
It  is  Inconceivable  that  a  person  intending 
suicide  would  slash  himself  in  such  extraor- 
dinary places,  or  that  he  could  have  Inflicted 
the  wounds  upon  the  right  forearm  and  back 
of  the  left  shoulder.  While,  therefore,  the 
evidence  was  such  as  to  make  it  incredible 
that  the  woman  had  killed  herself,  neverthe- 
less that  question,  as  one  of  fact,  was  sub- 
mitted by  the  trial  court  to  the  Jurors,  and  It 
was  determined  by  them.  That  any  third 
person  could  have  killed  her  Is  not  a  reason* 
able  supposition  upon  this  record.  It  does 
not  appear  that  any  other  person  had  any 
motive  for  assaulting  her.  If  the  Jurors  be- 
lieved that  the  defendant  had  killed  the  de- 
ceased, it  was  unnecessary  that  the  existence 
of  any  motive  should  liave  been  proved. 
They  could,  readily,  have  found  a  motive  in 
the  woman's  determination  to  leave  blm  and 
to  return  to  New  York  the  next  day.  His 
determination  to  prevent  her,  if  not  Jealousy, 
may  have  been  mere  brutish  unwillingness  to 
have  her  go.  The  evidence  sufficiently  war- 
ranted the  finding  that  he  killed  her  delib- 
erately and  with  premeditation.  The  posses- 
sion and  the  use  of  a  razor,  and  the  nature 
of  the  several  wounds  upon  her  body,  would 
Justify  such  a  conclusion. 

The  case  was  submitted  to  the  Jurors  upon 
a  charge  so  full  and  so  Impartial  In  its  tenor 
that  it  was  not  excepted  to;  nor  was  there 
any  request  for  farther  instruction.  I  do 
not  think  that  the  Jury  could  have  rendered 
any  other  verdict  than  they  did,  which  would 
have  been  consistent  with  the  evidence.  The 
facts  and  circumstances,  taken  together, 
point  with  Irresistible  force  to  the  one  con- 
clusion of  the  defendant's  guilt  and  exclude 
any  other  hypothesis.  When  the  combina- 
tion of  the  facts  is  such  as  to  establish  the 
one  conclusion  as  the  only  reasonably  pes'- 
slble  one.  It  should  be  as  fully  satisfactory 
to  the  mind  as  the  direct  testimony  of  eye- 
witnesses, dependent  as  that  must  so  often 
be  for  its  conclusiveness  upon  their  char- 
acter for  truthfulness,  bias,  or  accuracy.  60 
far  as  certainty  may  be  predicated  of  the  ad- 
ministration of  human  Justice,  I  think  It 
was  attained  in  the  verdict  of  this  Jury. 

The  objection  to  the  sufficiency  of  the  evi- 
dence to  support  the  verdict  has  been  cover- 
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«d  b7  what  I  have  said.  It  Is  argued  that  It 
was  error  to  receive,  over  the  defendant's 
-objections,  the  evidence  of  the  men  who  ar- 
rested blm  as  to  his  statements  to  them,  or  In 
tbelr  presence.  Although  the  defendant  was 
In  custody,  none  was  made  as  the  result  of 
any  promises  or  threats,  nor  was  any  In- 
duced by  fear.  There  Is  no  evidence  to  show 
what;  if  anything,  took  place  in  the  Justice's 
office  at  MargaretvlUe  beyond  the  search  of 
his  person.  Whatever  the  defendant  did  say, 
that  was  at  all  material,  appears  to  have 
been  voluntary  and  in  the  course  of  conversa- 
tions elsewhere.  There  were  no  confessions, 
and  I  find  no  violation  of  the  rules  regulat- 
ing the  admissibility  of  a  prisoner's  state- 
ments. 

The  only  other  objection  which  I  need  re- 
fer to  is  that  made  by  the  defendant  to  the 
form  of  certain  questions  asked  by  the  dis- 
trict attorney,  when  cross-examining  the  de- 
fendant It  is  argued  that  they  were  im- 
proper, as  requiring  him  to  characterize  the 
-evidence  of  witnesses  for  the  people,  and, 
therefore,  tending  to  prejudice  him  before 
the  jurors.  The  district  attorney,  in  direc& 
Ing  the  attehtlon  of  the  defendant  to  the  tes- 
timony of  witnesses  which  conflicted  with 
(bat  which  he  had  given.  In  several  instanc- 


es, sought  to  have  him  state  whether  It  ma 
true  or  false.  I  can  perceive  no  ground  for 
holding  that  that  constituted  legal  error.  In 
one  Instance,  however,  I  think  that  the  dis- 
trict attorney  exceeded  the  proper  bounds 
of  examination  in  asking  the  defendant  to 
state  whether  he  meant  the  Jury  to  under- 
stand that  a  statement  of  certain  witnesses 
was  a  "lie."  The  answer  contained  no  such 
characterization,  and,  therefore,  no  prejudice 
could  have  accrued  to  the  defendant's  case. 
While  not  legal  error,  to  pursue  such  an  in- 
quiry is  as  objectionable,  as  It  is  unneces- 
sary, because  affecting  the  atmosphere  of  the 
trial.  The  fairness  of  the  defendant's  trial, 
in  a  capital  case,  must  be  considered  by  this 
court 

After  a  careful  consideration  of  the  record 
on  this  appeal,  I  find  no  ground  upon  which 
a  reversal  of  the  Judgment  of  conviction' 
would  be  justified,  and  I  advise  that  the 
judgment  be  affirmed. 

CCUiEN,  C.  J.,  and  HAIOHT,  YANN, 
WILLARD     BABTLBIT.    HISOOOE, 
OOLLIN,  JJ.i  concur. 

Judgment  of  conviction  affirmed. 
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(yuaxKi  t.  crrr  of  qlens  falls. 

(Court  of  Appeals  of  New  Xork.    Dec.  18, 
1910.) 

1.  MumciPijc.  OospoB&noNB  (|  470*)— Stbebt 
Pavirs — LiABiUTT  roB  Cost— "In  Front 
or"  Lots. 

The  interaection  ot  etreets  ia  not  'In  front 
of  a  comer  lot  thereon,  within  the  Tillace  law 
(Oonsol.  Laws,  c.  04)  {  166,  proTidlntc  that  in 
case  of  paving  of  a  village  street,  no  landowner 
shall  be  liable  for  the  expense  of  paving  any 
portion  of  the  street  not  in  front  of  such  land. 

[Bid.  Mote.— For  other  cases,  see  Manicipal 
Corporations,  Cent  Diy.  I  1118;    Dec.  Dig.  S 

For  other  definitions,  see  Words  and  Phrases, 
TOL  4,  p.  3473.] 

Z  MURICIPAL  OOBFOBATIONB  (|  470*)— STBEEI 

Paving— Appobiionhts  Cost. 

Where  a  village,  empowered  hj  village  law 
(Consol.  Laws,  c.  64)  i  166,  to  apportion,  ije- 
tween  itself  and  the  landowners,  the  cost  of 
paving  a  street,  assumed  half  the  enwnse  of 
paving  the  entire  street,  its  half  being  >n  excess 
of  the  cost  ef  i>aving  street  intersections,  which 
such  section  prohibits  being  imposed  on  the 
landowners,  should  be  deducted  from  the  total 
cost  of  paving  the  street,  and  the  balance  should 
be  assessed  pro  rata  on  the  lands  of  the  abut- 
ting owners  according  to  the  feet  frontage  of 
their  respective  lots. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1118;  Dec.  Dig.  f 
470.*] 

Appeal  from  Snpreme  Court,  Appellate  Di- 
rlBlon,  Third  Department- 

Submlaslon  of  a  controv«ny  on  an  agreed 
Btatement  of  facts  between  Daniel  O'Leary, 
Jr.,  as  plaintiff,  and  the  city  of  Olena  Falls, 
as  defendant  From  a  Judgment  for  plaintiff 
028  App.  Dlv.  683,  112  N.  7.  Supp.  032),  de- 
fendant appeals.    AfiSrmed. 

J.  Edward  Singleton,  for  appellant  Ed- 
win R.  Safford,  for  respondent 

HAIGHT,  J.  In  the  year  1007  the  village 
of  Glens  VhUa  adopted  an  ordinance  under 
which  Grove  avenue  was  graded  and  paved, 
one-half  at  the  exxtense  of  the  village  and  the 
other  half  by  an  assessment  upon  the  own- 
ers of  lands  adjoining  upon  the  street  The 
assessment  of  the  owners  was  made  upon  the 
basis  of  the  feet  frontage  of  their  respective 
lots.  The  plaintiff  was  the  own^r  of  a  lot 
fronting  upon  the  street  at  the  comer  of 
Grove  av^ne  and  Davis  street,  and  In  addi- 
tion to  being  assessed  for  the  number  of  feet 
frontage  upon  Grove  avenue  was  also  assess- 
ed for  one-quarter  of  the  space  of  the  paving 
of  the  intersection  of  Grove  and  Davis 
streets,  amounting  to  172.04:  The  assess- 
ment, however,  was  for  the  gross  sum  of 
fl85.25,  which  left  $112.61  as  the  assessment 
of  his  feet  frontage.  This  amount  he  paid, 
but  refused  to  pay  the  other  amount,  $72.64, 
which  is  the  subject  of  this  controversy. 

The  village  of  Glens  Falls  was  incorporat- 
ed under  the  general  village  law  (Laws  1897, 
e.  414),  but  by  chapter  20  of  the  Laws  of 
lOOS  the  village  was  changed  into  the  city 


of  Glens  Falls,  and  duly  Incorporated  as 
such,  succeeding  to  aU  of  the  rights  and  Ua- 
blUtlea  of  the  village. 

The  Tillage  law,  now  Incorporated  In  chap- 
ter 64  of  the  Consolidated  Laws,  unchanged 
so  far  as  It  may  bear  upon  the  question  un- 
der consideration.  In '.substance,  provided  that 
the  board  ot  trustees  may  cause  a  street  In 
the  village,  or  part  thereof,  to  be  graded  or 
sldewalked,  flagged  or  curbed,  or  the  street 
paved,  or  any  one  or  more  of  such  acts  per- 
formed wholly  at  the  expense  of  the  village 
or  of  the  owners  of  the  adjoining  lands,  or 
partly  at  the  expense  of  each.  It  further 
provided  that  "no  landowner  shall  be  requir- 
ed to  grade,  flag,  curb,  or  pave,  or  bear  the 
ezijcnse  of  so  doing,  any  portion  of  the  street 
not  In  front  of  such  land,  nor.  beyond  the 
center  of  the  street"    SecUon  166. 

As  we  have  seen,  the  village  assumed  one- 
half  of  the  expense  of  the  paving  of  Grove 
avenue;  the  other  h«df  was  assessed  upon 
the  owners  In  the  manner  to  which  we  have 
called  attention.  The  question  is  thus  pre- 
sented as  to  whether  the  expense  of  paving 
the  space  at  Intersecting  streets  can  be  charg- 
ed upon  the  owners,  or  must  be  borne  by  the 
municipality.  The  Appellate  Division  reach- 
ed the  conclusion  In  this  case  that  It  most  be 
borne  by  the  municipality,  and  therefore  gave 
Judgment  In  favor  of  the  plaintiff  for  the 
amount  of  his  claim  (128  App.  Dlv.  688,  112 
N.  T.  Supp.  932).  The  court  appears  to  have 
reached  this  conclusion  upon  the  theory  that 
the  plalntlfTs  lands  were  bounded  by  the  ex- 
terior line  of  the  street,  and.  Consequently, 
that  the  fee  of  Davis  street  was  not  in  him, 
and  therefore  the  space  occnpied  by  the  In- 
tersecting streets  was  not  In  front  of  his 
lands  within  the  meaning  of  the  statute. 
The  Inference  to  be  drawn  -from  this  conclu- 
sion Is  that,  as  to  the  owners  of  lands  upon 
street  comers,  whose  title  extends  to  the 
center  of  the  street,  th^  would  be  charge- 
able with  the  expense.  We  hesitate  about 
adopting  this  conclusion.  It  makes  a  distinc- 
tion between  the  owners  of  the  fee  In  the 
street  and  those  who  are  not  owners  that  has 
not  heretofore  been  made  by  any  authority 
to  which  our  attention  has  been  called.  The 
general  custom  In  the  state,  as  stated  by 
Vann,  J.,  In  Smith  v.  City  of  BufTalo,  160  N. 
Y.  427,  432,  64  N.  E.  62,  63,  "is  not  to  assess 
public  streets,  even  for  local  Improvements; 
and  if  the  Legislature  had  Intended  fo  depart 
from  established  usage,  we  think  It  would 
have  expressed  Its  Intention  In  spectflc  lan- 
guage."   See  authorities  there  dted. 

We  are  thus  brought  to  a  consideration  of 
the  force  and  effect  that  should  be  given  to 
the/ provision  of  the  statute  which  relieves 
the  owner  of  lands  from  being  required  to 
bear  the  expense  of  paving  any  portion  of 
the  street  not  In  front  of  his  lands.  It  is 
contended  that  thef  lands  included  In  the  In- 
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tersecting  streets  are  In  front  Of  the  plain- 
tiff's lands  within  the  meaning  of  this  stat- 
ute, under  the  authority  of  Holmes  v.  Carley, 
81  N.  T.  289,  which  held,  in  effect,  that  the 
statute  conferring  jurisdiction  upon  justices 
of  the  peace  to  try  actions  against  parUee 
residing  in  the  next  adjoining  towns  includ- 
ed two  towns  contiguous  only  at  the  comera 
WMle  we  think  that  the  statute  must  be  giv- 
en a  reasonable  construction,  we  hesitate 
about  adopting  this  view,  for  the  language 
of  the  statute  is  "in  front  of,"  not  "adjoin- 
ing to,"  as  was  the  case  in  the  decision  re- 
ferred to.  "In  front  of  does  not  ordinarily 
mean  "cornering  on,"  and  unless  the  Legis- 
lature 80  intended,  we  think  it  should  not 
be  so  construed. 

In  the  case  of  City  of  Schenectady  v.  Trus- 
tees of  Union  College,  144  K  Y.  241,  248, 
39  N.  E.  67,  68  (26  L.  B.  A.  614),  there  was 
no  provision  of  the  charter  like  that  now 
before  us,  yet  Earl,  J.,  says:  "It  is  argued 
on  behalf  of  the  city  that  the  college  should 
be  treated  as  the  owner  of  a  lot  in  front  of 
this  paving  done  in  Union  street,  because  it 
owned  the  corner,  lots  on  Union  street  and 
the  Intersecting  streets.  But  It  has  paid,  as 
we  must  assume,  for  the  paving  in  front  of 
the  comer  lots,  and  the  sums  sought  to  be 
collected  in  this  action  have  been  treated  In 
all  the  proceedings  of  the  dty,  and  In  the 
complaint  in  this  action,  as  due  from  the 
defendant  solely  on  account  of  its  ownership 
of  the  fee  of  tbe  land  in  the  intersecting 
streets.  It  is  furthec  argued  that  it  must 
have  been  the  intention  of  the  Legislature 
that  the  owners  of  the  fee  of  the  land  in  the 
intersecting  streets  should  be  liable  for  the 
paving  in  front  of  such  streets,  so  that  the 
streets  to  be  Improved  may  be  continuously 
pav^  and  the  expense  thereof  provided  for. 
But  there  can  be  no  doubt  that -under  the 
city  charter  the  paving  in  front  of  these  open 
streets  could  be  done  at  the  expense  of  tbe 
city,  and  equitably  and  justly  it  should  be 
so  done." 

In  view  of  what  was  said  in  that  case,  we 
think  we  should  hold,  in  construing  this  stat- 
ute, that  the  intent  of  the  Legislature  was  to 
limit  the  liability  of  the  owner  to  that  which 
was  in  front  and  did  not  include  the  paving 
of  the  intersecting  streets. 

,.We  are  aware  that  the  effect  of  so  holding 
operates  in  this  case  to  create  a  deficiency, 
and  would  in  every  case  where  the  assess- 
ment is  made  upon  such  basis.  Such  a  re- 
sult would  be  intolerable  and  could  not  have 
been  so  Intended  by  the  Legislature.  It,  con- 
sequently, is  apparent  that  the  basis  adopted 
was  erroneous  and  that  the  deficiency  created 
resulted  therefrom. 

The  municipality,  in  this  case,  took  upon 
itself  tbe  burden  of  paying  one-half  of  the 
expense  of  paving  tbe  entire  street  This 
was  more  than  suQlclent  to  pay  for  the  space 
included  in  the  intersecting  streets  and  must 
Ve -deemed  to  have  been  paid  for  that  pur- 
IKNse.    The  amount  of  tax,  therefore,  assumed 


by  the  municipality  should  be  deducted  from 
the  gross  sum  that  the  pavement  cost,  and 
the  balance  thereof  assessed  pro  rata  upon 
the  lands  of  the  abutting  owners  according 
to  the  feet  frontage  of  their  respective  lota 
Had  this  basis  been  adopted,  then  no  short- 
age would  have  resulted  and  tbe  entire  cost 
of  the  pavement  would  have  been  provided 
for.  This  we  understand  to  be  tbe  basis 
adopted  In  the  case  of  Gonde  v.  City  of 
Schenectady,  164  N.  Y.  258,  266,  58  N.  B. 
ISO,  132.  In  that  case  an  action  was  brought 
to  annul  a  tax  levied  upon  Conde's  land 
fronting  on  State  street  in  the  city  of  Sche- 
nectady. His  lot  was  not  a  comer  lot,  but 
he  was  assessed  for  his  proportionate  share 
in  paving  the  Intersecting  street,  as  well  as 
the  street  in  front  of  his  premises,  upon  the 
foot-frontage  basis.  To  that  he  objected. 
In  that  case  the  municipality  had  not  assum- 
ed or  undertaken  to  pay  for  any  portion  of 
the  expense  of  paving,  but  had  assessed  the 
whole  expense,  including  that  of  paving  the 
intersecting  streets,  upon  ttie  owners  of 
lands  fronting  upon  the  street,  according  to 
the  number  of  feet  frontage  of  each  respec- 
tive lot,  and  this  court  held  that  the  basis 
adopted  in  making  the  assessment  was  cor- 
rect. That  case  differed  from  the  one  under 
consideration  with  respect  to  the  liabilltT'  of 
the  municipality  to  pave  the  space  included 
In  the  intersecting  street,  by  reason  of  the 
difference  tn  the  provisions  of  the  charter  of 
that  city.  The  charter  of  1890  expressly  pro- 
vided that  the  cost  and  expense  of  repavlng 
the  street  intersections  should  be  borne  by 
the  city  at  large,  but  under  chapter  190  of 
the  Laws  of  1883  that  provision  was  strick- 
en out,  this  indicating  an  intent  on  the  part 
of  the  Legislature  to  transfer  the  liability  of 
the  city  to  pave  intersecting  streets  to  that 
of  the  abutting  owners ;  but  with  respect  to 
the  basis  adopted,  Gullen,  J.,  says :  "The  ef- 
fect of  this  amendment  was  to  Impose  the 
whole  cost  of  the  Improvement  on  the  abut- 
ting lots.  There  was  therefore  no  error  in 
the  assessment  in  this  respect"  Had  this 
basis  been  adopted  the  efTect  would  have 
been  to  increase  the  plaintiff's  assessment  up- 
on bis  foot  frontage  to  some  extent,  but 
would  not  have  cast  upon  hlni  the  entire 
burden  of  paying  for  the  cost  of  paving  tlie 
intersecting  streets.  Tbe  amount  that  his 
tax  would  have  been  increased  cannot  now 
be  determined  from  the  facts  agreed  upon. 
He  has  paid  the  same  proportionate  ahaie 
that  has  been  assessed  upon  the  other  own* 
ers  of  lots  upon  the  street  We  therefore 
conclude  that  under  the  circumstances,  the 
judgment  of  the  Appellate  Division  should  be 
afilrmed,  but,  under  the  stipulation  of  tbe 
parties,  without  costs. 

CULLEN,  C.  J.,  and  GRAY  and  HISCOCK, 
JJ.,  concur.  VANN,  WILLARD  BABTLBXT, 
and  GOLLIN,  JJ.,  concur  In  result. 

Judgment  affirmed. ,  tized  by  VjOOqIc 
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(too  N.  T.  m) 

In  i»  NEW  YORK  CENT,  ft  H.  R.  R.  CX). 

(Court  of  Appeals  of  New  York.    Dec.  6, 1910.) 

1.  Rahaoaob  (I  9&*)— PoBUO  Sxbvice  Cox- 
iiiBsioN  —  Gbads  Grossing  Pboceedinos  — 
Decisions  Review ablk. 

Tlie  deciBion  of  a  board  of  railroad  commis- 
sioners in  proceedings  for  the  elimination  of 
grade  crossings  is  reviewable  on  appeal  by  the 
party  aggrieved,  by  the  Appellate  Division,  and 
again  on  appeal  to  the  Court  of  Appeals,  as  ex- 
pressly provided  by  Railroad  Law  (Laws  1887, 
a  754)  I  62. 

[ESd.  Note.— For  other  eases,  see  Railroads, 
Dec.  Dig.  {  99.*] 

2.  Raitboads  (I  99*)— Gbadb  Cbosmhos— Di- 
vkbsion  of  ivavki.  —  division  of  costb  — 
"Stbeet,  Avenue,  ob  Highway." 

Railroad  Law  (Laws  1897,  c  754)  t  62, 
provides  that  the  authorities  of  any  village, 
town,  or  city  within  which  a  street,  avenue,  or 
highway  crosses,  or  is  crossed  by  a  railroad  at 
grade,  may  petition  the  public  service  commis- 
sion for  discontinuance  of  the  grade  crossing  and 
the  separation  of  travel,  etc.  Beld,  that  the 
words  "street,  avenne,  or  highway"  import  ways 
<^  a  public  character  only,  and  that  proceedings 
are  authorised  for  the  discontinuance  of  grade 
crossings  only  where  a  public  street,  avenue,  or 
highway  crosses  a  steam  surface  railroad  at 
grade,  and  the  railroad  commissioners  have  no 
authority  to  charge  a  village  with  a  part  of  the 
expense  of  $liminating  crossings  over  streets  or 
ways  which  were  exclusively  private. 

[Ed.  Note.— 'For  other  cases,  see  Railroads, 
Cent  Dig.  H  28&-304 ;   Dec  Dig.  {  99.*] 

Appeal  from  Supreme  Coxxrt,  Appellate  Di- 
vision, Second  Department 

Petition  by  the  New  York  (Antral  ft  Hud- 
son River  Railroad  Company  against  the 
President  and  Board  of  Trustees  of  the  Vil- 
lage of  Ossining  for  the  elimination  of  grade 
crossings.  From  an  order  of  the  Public 
Service  Commission  eliminating  the  cross- 
ings, affirmed  on  the  appeal  of  the  village 
(136  App.  Dlv.  760,  121  N.  Y.  Supp.  524)  by 
the  Appellate  Division,  the  village  again  ap- 
t>eals.    Modified  and  affirmed  on  condition. 

Frank  L.  Young,  for  appellants.  George 
H.  Walker,  for  respondent. 

WILLARD  BARTLETT,  3.  This  Is  a  pro- 
ceeding Instituted  by  a  steam  surface  rail- 
road company,  under  section  62  of  the  form- 
er railroad  law  (Laws  1897,  c.  754),  now  sec- 
tion 91  of  the  existing  railroad  law  (chapter 
481,, Laws  1910  [Consol.  Laws,  c.  49]),  for  the 
elimination  (^  certain  grade  crossings  In  the 
village  of  Ossining.  It  was  begun  before 
the  board  of  railroad  commissioners,  but  con. 
tinned  and  concluded  before  the  Public  Serv- 
ice Commission,  Second  district,  whose  deci- 
sion was  reviewable  by  the  Appellate  Divi- 
sion, and  Is  reviewable  here  at  the  Instance 
of  any  party  aggrieved  thereby.  Section  62 
of  chapter  565  of  the  Laws  of  1890,  as 
amended  by  chapter  754  of  the  Laws  of  1897 
and  chapter  520  of  the  Lavrs  of  1898.  See, 
also,  section  91  of  chapter  481  of  the  Laws 


of  1910.  The  village  of  Ossining  claims  to  be 
aggrieved,  because  the  decision  of  the  Pub- 
lic Service  Commission  has  the  elTect  of 
charging  the  village  with  a  part  of  the  ex- 
pense of  eliminating  certain  crossings  which 
are  In  no  sense  streete,  avenues,  or  highways, 
but  are  exclusively  private  ways  of  passage. 
If  such  Is  the  fact,  the  determination  of  the 
Public  Service  Commission  is  certainly  er- 
roneous to  that  extent 

It  Is  only  where  "a  street  avenue,  or  high- 
way crosses  or  is  crossed  by  a  steam  surface 
railroad  at  grade"  that  statutory  proceedings 
are  authorized  for  tiie  alteration  or  closing 
and  discontinuance  of  such  grade  crossing, 
and  the  diversion  of  travel  therefrom.  Rail- 
road Law,  t  62.  The  words  "street  avenue^ 
or  highway"  Import  ways  of  a  public  charac- 
ter, and  no  other  ways  whatsoever.  The 
section  in  question  has  no  application  to  pri- 
vate rights  of  way  and  does  not  authorize 
the  elimination  of  such  rights.  Hence  no 
party  can  be  chargeable  thereunder  with  any 
portion  of  the  expense  of  closing  ways  which 
are  wholly  private. 

There  has  been  an  attempt  to  Impose  a 
charge  of  this  nature  upon  the  village  of 
Ossining  In  the  present  proceeding. 

The  uncontradicted  evidence  In  the  record 
shows  that  Qulmby  street  and  the  three  al- 
leys or  driveways  which  now  cross  the  New 
York  Central  ft  Hudson  River  Railroad  at 
grade  north  of  Qulmby  street  which  cross- 
ings the  order  of  the  Public  Service  Commis- 
sion commands  shall  be  closed  and  discon- 
tinued, are  each  and  all  of  them  private 
ways.  For  eliminating  these  crossings  the 
village  of  Ossining  cannot  be  compelled  to 
pay  either  In  whole  or  in  part  Crossings  of 
this  character  do  not  fall  within  the  pur- 
view of  the  statute.  Section  62  does  not  as- 
sume to  deal  with  any  but  public  crossings ; 
that  is  to  say,  with  those  portions  of  public 
streets,  avenues,  and  highways  which  cross 
steam  surface  railroads  at  grade.  So  far  a9 
the  order  under  review  undertakes  to  deal 
with  any  others,  it  is  unauthorized  by  law. 
If,  in  a  proceeding  of  this  kind  for  the  elim- 
ination of  public  grade  crossings,  it  becomes 
necessary  or  expedient  to  close  private  cross- 
ings also,  the  expense  of  closing  the  latter 
must  be  borne  by  the  railroad  company  con- 
cerned. No  part  of.  It  can  be  thrown  upon 
the  village  under  the  statute. 

It  follows  from  what  has  been  said  tbai 
the  order  of  affirmance  and  the  order  of  the 
Public  Service  Commission  should  be  modi- 
fied, so  as  to  make  the  order  of  the  Public 
Service  Commission  provide,  in  the  subdivi- 
sion thereof  numbered  8,  that  the  proportion 
of  the  cost  of  elimination  of  said  grade  cross- 
ings In  the  village  of  Ossining  to  be  borne  by 
the  state  and  village,  under  section  62  of 
the  (old)  railroad  law,  shall  not  Include  any 
expense  for  eliminating  the  crossings  at 
Qulmby  street  and  those  at  the  three  alleys 
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or  driveways  Trblch  now  cross  tbe  New  Totk 
Central  &  Hudson  River  Railroad  at  grade 
north  of  Quimbj  street,  or  any  of  them. 

The  respondent  railroad  company  contem- 
plates laying  additional  tracks  on  its  line 
passing  through  Osslnlng,  and  also  tbe  in- 
troduction of  the  so-called  third  rail,  In  or- 
der to  operate  some  of  its  trains  by  elec- 
tricity. Counsel  for  the  appellants  suggest- 
ed that  the  necessity  for  tbe  elimination  of 
grade  crossings  was  due  to  this  proposed 
change  of  motive  power,  rather  than  to  any 
condition  of  danger  to  the  public.  Obviously 
the  municipality  ought  not  to  be  required  to 
defray  the  expense  of  railroad  Improvements 
which  have  no  relation  to  the  public  safety ; 
and  the  Public  Service  Commission  recog- 
nized this  by  inserting  in  Its  order  a  provi- 
sion that  the  proportion  of  tbe  cost  of  elim- 
inating the  grade  crossings  payable  by  tbe 
state  and  village  "shall  include  only  such 
cost  as  is  necessary  to  cross  tbe  existing 
tracks  of  the  railroad  company,  with  the 
necessary  approaches  and  connecting  streets 
leading  thereto,  •  •  •  and  any  sum  in 
excess  pf  snch  cost  occasioned  by  additional 
main  tracks  or  other  Improvements  shall  be 
paid  entirely  by  the  railroad  company." 

This  is  a  proper  requirement,  but  it  may 
be  doubted  whether  the  Public  Service  Com- 
mlBsion  has  the  power  to  impose  it  without 
the  express  consent  of  the  raUroad  company. 
The  railroad  law  prescribes  tbe  method  of 
defraying  the  expense  of  altering  old  cross- 
ings and  constructing  new  ones,  and  the  com- 
mission can  hardly  go  beyond  Its  provisions. 
Nevertheless,  it  is  expedient  to  make  It  per- 
fectly clear  that  the  village  Is  not  to  be 
chargeable  with  the  cost  of  Improvements 
wblch  do  not  fall  within  the  scope  of  the 
statute.  Hence  we  think  the  respondent 
should  stipulate  that  It  will  pay  these  ex- 
penses, as  a  condition  of  the  affirmance  of 
the  order,  with  the  modification  which  has 
been  suggested  In  regard  to  Quimby  street 
and  tbe  other  private  crossings. 

Order  modified,  so  as  to  make  the  order  of 
tbe  Public  Service  Commission  relieve  the 
state  and  the  village  of  Osslnlng  from  any 
expense  for  eliminating  the  crossings  at 
Quimby  street  and  the  three  alleys  north 
tbereqf,  and  as  thus  modified,  affirmed,  with- 
out costs  of  this  appeal  to  either  party,  on 
condition  that  the  respondent  within  20  days 
file  a  stipulation  in  this  proceeding  that  it 
will  pay  the  expenses  imposed  upon  it  by 
tbe  eighth  paragraph  of  the  order  of  tbe 
Public  Service  Commission ;  in  default  there- 
of, the  order  la  reversed,  with  costs  in  all 
courts. 

QDLLBN,  a  X,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  and  CHASE,  JJ.,  concur. 

Ordered  aecordingly> 


ooo  N.  T.  ao 
MUNRO  et  aL  ▼,  SXRACUSB,  Li  ft  K  B.  CO. 
(Court  of  Appeals  of  New  Xork.    Dec.  IS.  1810.) 

1.  Dbbdb  rt  144»)— "Condition." 

A  condition  in  tbe  law  of  realty  is  a  qoali- 
ficatlon  or  restriction  annexed  to  a  conveyance, 

groviding  that  if  an  event  does  or  .does  not 
appen,  or  the  grantor  or  grantee  does  or  omits 
to  do  a  particular  act,  an  estate  snail  com- 
mence, be  enlarged,  or  defeated. 

[B)d.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  if  469-472;   Dec.  Dig.  t  144.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  18»4-1400.] 

2.  Deeds  (|  145*)  —  Conditions  —  Oonstbuo- 

TION. 

Conditions  are  not  favored  by  courts,  and. 
if  It  is  doubtful  whether  a  clause  is  a  covenant 
or  a  condition.  It  will  be  bo  construed  sa  to 
avoid  forfeiture,  hot,  when  the  hitention  of  the 
parties  is  clearly  expressed  showing  that  the 
enjoyment  of  the  estate  was  intended  to  depend 
on  the  performance  of  a  certain  stipulation.  It 
is  a  condition,  and  not  a  covenant 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  i  471;  Dea  Dig.  i  1^?>] 

8.  Deeds  (I  145*}— Conditioiis. 

A  provision  in  a  deed  that  the  "grant  Is 
made  and  received  and  may  be  enjoyed  by  tlie 
second  party,  its  successors  and  assigns,  snbject 
to  the  following  conditions,"  with  a  forfeiture 
clause  providing  that,  in  case  of  failure  to  keep 
and  perform,  the  conditions  or  rlgbti  conferred 
shall  revert  to  the  grantors.  Is  a  condition,  and 
not  a  covenant 

FBd.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  J  471;   Dee.  Dig.  i  145.»] 

4.  Deeds    (|    155*)  —  "Conditions    Subse* 

QUKNT." 

Conditions  in  deeds  are  either  precedent 
or  snbseanent,  and,  where  a  certain  condition 
was  to  he  performed  after  the  right  granted 
had  vested  in  the  grantee,  It  is  a  condition  sub- 
sequent 

[Ed.  Note.->-For  other  cases,  see  Deeds,  Cent 
D^f.  if  488-^96 ;   Dec.  Dig.  i  156.* 

For  other  deSnitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1402-1405 ;  vol.  8,  p.  7«ia] 

5.  Deeds  {§  158*)— "CoNDrnoNS  SuBSEQumiT"  , 
—Running  with  L<and. 

Conditions  subsequent  necessarily  ran  with 
the  land  where  they  are  attaciied  to  the  title 
which  may  be  lost  by  failure  to  observe  them. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent 
Dig.  li  502-504;    Dec.  Dig.  |  15a  •] 

6w  Deeds  (§  157*)— "Conditions  Subsequent" 
—Rights  of  Subsequent  Pubchasehs. 
Where  a  deed  contains  a  condition  suliae- 
quent  providing  that  the  terms  of  the  agiee- 
ment  shall  be  binding  on  the  heirs,  suocessors, 
and  assigns  of  the  parties  thereto,  the  successors- 
of  the  grantee  are  bound  thereby. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent 
Dig.  H  600,  601;    Dec.  Dig.  {  157.*} 

7.  SPEcmo  Pebpormance  (8  4*)— CowDmoKS 
Subsequent— NoNPBBFouiAHaB—BiOHT  or 
Obantob. 

Where  grantors  have  the  right  to  re-enter 
for  nonperformance  of  a  condition  subsequent 
they  are  not  bound  to  declare  forfeiture  ana 
take  back  the  land,  but  may  reauire  specific 
performance  of  tbe  agreement  at  their  election. 
[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  i  4;    Dec.  Dig.  |  4.*] 

S.  Railroads  (|  67*)— Right  of  Wat— Grant. 

A  grant  to  a  railroad  compiiny  of  a  right 

of  way,   which  piovlded  that  grantee   shoald 

build  and  maintain  a  certain  crossing,  and  keep 


•For  other 
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the  strip  of  land  at  all  times  well  feaced,  and 
that  It  should  isane  annually  to  the  first  txirtiea 
dnrin;  their  several  lives  passes  over  its  rail- 
way, was  in  the  nature  of  a  lease  reserving  a 
perpetual  rent  running  with  the  land,  and  bind- 
ing on  the  assigns  of  thfe  grantee. 

[Bd.  Note.— For  other  caaes,  aee  Railroads, 
Cent.  Dig.  {|  1S6,  166;  Dec.  Dig.  {  67.*] 

Appeal  from  Supreme  Court,  Appellate 
DlTislon,  Fourth  Department. 

Isaac  H.  Munro  and  another,  individually 
and  aa  executora  of  Darld  A.  Munro,  de- 
ceased, against  the  Syracuse,  Lakeshore  & 
Northern  Railroad  Company.  From  a  judg- 
ment for  defendant,  affirmed  by  the  AppeOate 
Division  (128  Am).  Div.  388^  112  N.  X.  Snpp. 
988),  platntUEs  appeal.    Reversed. 

On  the  22d  of  May,  1899,  the  predecessors 
of  the  plaintiffs,  as  parties  of  the  first  part, 
entered  Into  an  Indenture  with  the  Syracuse, 
Ijakeside  &  Baldwlnsvllle- Railway  Company, 
the  predecessor  of  the  defendant  and  the  par- 
ty of  the  second  part,  under  the  seals  and 
denatures  of  both  parties  thereto.  The  par- 
ties of  the  first  part,  after  reciting  a  consid- 
eration of  $1  paid  by  the  party  of  the  second 
part,  "and  the  covenants  and  conditions  here- 
in expressed  to  be  kept  and  performed  by  the 
said  second  party,"  granted  and  released  to 
"the  said  party  of  the  second  part.  Its  suc- 
cessors and  assigns,  the  ri{^t  to  build  and 
maintain  a  street  snrface  railroad  •  •  • 
along  a  strip  of  land  through"  the  premises 
in  question.  After  the  granting  clause  the 
instrument  continued  as  follows:  "This  grant 
Is  made  and  received  and  may  be  enjoyed  by 
the  second  {>arty,  its  successors  and  assigns, 
subject  to  the  following  conditions,  which  the 
party  of  the  second  part  hereby  agrees  to 
perform."  Four  clauses  follow,  separately 
numbered,  «nbracing  certain  conditions  and 
covenants  relating  thereto.  The  first  clause 
relates  to  the  removal  of  two  tenement  hous- 
es from  said  strip  of  land  to  another  location. 
By  the  Bec(»d  clause  the  grantee  agreed  to 
build  and  maintain  a  cattle  pass  and  three 
farm  crossings  over  its  tracks  "and  also  to 
keep  said  strip  of  land  at  all  times  well 
fenced  with  suitable  farm  gates  at  the  tliree 
crossovers  herein  mentioned." 

The  third  and  fourth  clauses  are  as  fol- 
lows: 

"The  party  of  the  second  part  hereby 
agrees  to  issue  annually  to  first  parties  dur- 
ing the  several  lives  of  the  parties  of  the 
first  part  a  pass  over  its  railway,  which  pass 
may  be  used  by  said  first  parties,  either  of 
them,  or  by  the  wife  or  any  child  of  either 
of  tbem,  which  pass,  however,  shall  be  good 
only  for  transportation  of  one  persem  at  a 
time.  It  is  agreed  that  if  the  parties  of  the 
first  part  knowlnt^y  permit  any  person  except 
themselves,  their  wives  or  one  of  their  chil- 
dren to  use  for  transportation  any  annual 
pass  issned  to  them,  the  same  shall  be  for- 
feited. The  second  party  also  agrees  to  is- 
sue and  famish  to  the  tenant  on  said  farm, 


80  long  as  the  first  parties,  or  either  of  them, 
shall  own  the  same,  an  annual  pass  for  trans- 
portation of  said  tenant,  his  wife  or  any  of 
his  (Children  over  said  railway;  but  if  said 
tenant  shall  permit  any  person  other  than 
himself,  his  wife  or  his  (ftildren  to  present 
such  annual  pass  for  transportation,  the  same 
shall  be  forfeited.  It  Is  agreed  that  second 
party  shall  stop  Its  cars  when  and  where 
necessary  to  deliver  and  receive  passengers 
at  said  farm  and  freight  also,  if  freight  is 
carried  by  said  railroad. 

"(4)  In  case  said  second  party  shall  fall  to 
keep  and  perform  the  conditions  above  ex- 
pressed and  each  of  them,  or  discontlnne  the 
operation  of  said  railway  over  said  land  for 
the  space  of  sixty  days,  or  abandon  the  same 
for  such  street  railway  purposes,  the  rights 
and  privileges  hereby  conferred  shall  revert 
to  the  parties  of  the  first  part,  their  succes- 
sors, heirs  and  assigns.  It  Is  agreed  that  the 
covenants  and  conditions  above  expressed 
Shan  be  considered  as  conditions  precedent 
to  the  enjoyment  of  the  grant  herein  made, 
and  as  covenants  mnning  with  the  land  ao 
far  as  they  relate  to  the  erection  and  mainte- 
nance of  the  fences,  gates,  cattle  passes  and 
crossorers  herein  mentioned,  and  the  terms 
of  this  agreement  shall  be  binding  upon  the 
heirs,  successors  and  assigns  of  the  parties 
hereto." 

This  Instrument,  after  being  signed  and 
acknowledged  by  all  the  parties  thereto,  was 
duly  recorded.  The  strip  of  land  over  which 
the  right  Of  way  passed  embraced  from  16 
to  20  acres  out  of  a  farm  of  210  acres,  the 
rental  value  of  which,  with  and  without  the 
passes,  was  excluded  by  the  trial  justice  up- 
on the  objection  of  the  defendant  and  sub- 
ject to  the  exception  of  the  plaintiffB. 

The  Syracuse,  Lakeside  &  Baldwlnsvllle 
Railway  Company  at  once  altered  upon  the 
strip,  raised  an  embankmait  over  part  and 
made  a  cut  through  the  rest;  laid  Its  rails, 
removed  the  tenement  houses,  built  the  cattle 
pass  and  farm  crossings,  fenced  the  right  of 
way,  operated  its  railroad,  and  delivered  the 
annual  passes  as  long  as  it  remained  In  pos- 
session. In  September,  1905,  through  the 
foreclosure  of  a  mortgage  upon  bU  the  prop- 
erty of  the  company,  title  passed  to  the  pur- 
chaser, Mr.  Beebe,  and  from  him  to  a  new 
company,  known  as  the  Syracuse,  Lakeshore 
&  Northern  Railroad  Company,  the  defendant 
herein.  Neither  the  plaintiffs  nor  their  pred- 
ecessors were  parties  to  the  action.  The 
judgment  of  foreclosure  contained  a  clause 
allowing  the  purchaser  to  "disavow,  renounce 
and  relinquish  any  contract  or  lease  or  rights 
thereunder  which  are  recited"  therein,  pro- 
vided the  disavowal  was  filed  with  the  ref- 
eree appointed  to  conduct  tlie  sale  within  10 
days  after  the  property  "was  struck  off." 
The  contract  in  question  was  not  recited  in 
the  judgment  roll,  and  no  disavowal  was 
made.    The  d^endant  Altered  into  possession 
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of  the  road,  and  has  since  operated  tbe  same 
over  the  strip  of  land  in  question,  but  after 
it  bad  taken  possession  and  about  September 
30,  1905,  it  "refused  to  honor  or  receive  the 
passes  held  by  tbe  plalntUTs  and  by  their  ten- 
ant, •  *  •  and  donanded,  required,  and 
conqtelled  the  plaintiffs  and  said  tenant  that 
they  and  eadi  of  them  pay  the  regular  fare 
while  riding  In  its  cars  upon  said  railway, 
and  refused  and  continues  to  refuse  to  issue, 
give,  or  furnish  any  further  passes  over  its 
said  railroad  for  the  transportation  of  tbe 
plaintiffs  or  their  said  tenant  or  tbe  wife  or 
any  child  of  either  of  them,  though  tbe  same 
was  duly  demanded." 

The  plaintiffs  still  own  the  farm  and  con- 
tinue to  lease  It.  The  action  was  brought  to 
compel  tbe  defendant  to  Issue  annual  passes 
to  the  plaintiffs  and  their  tenant,  to  restrain 
it  from  nsing  the  land  in  question  until  the 
contract  to  that  effect  is  performed,  and  to 
recover  the  damages  accrued. 

The  trial  Justice,  after  finding  the  forego- 
ing facts.  In  substance  found  as  conclusions 
Qf  law  that  "the  covenant"  relating  to  passes 
"was  a  personal  one,  in  no  way  binding  up- 
on this  defendant,  its  successor  in  title,"  and 
that  the  judgment  of  foreclosure  and  sale 
"cannot  change  i>ersonal  contracts  into  cove- 
nants running  with  tbe  land  or  create  a  lia- 
bility against  the  defendant  for  the  debts  of 
the  original  company."  He  directed  that  the 
complaint  be  dismissed,  with  costs,  and  the 
Judgment  entered  accordingly  was  affirmed 
on  appeal  by  the  App^ate  Division,  all  of 
the  Justices  concurring,  except  the  presiding 
Justice,  who  did  not  vote.  The  plaintiffs  ap- 
peal to  this  court 

Donald  F.  McLennan,  for  appellants.  Wil- 
liam Nottingham,  for  respondent 

VANN,  J.  (after  stating  the  facts  as  above). 
The  first  question  presented  for  decision  Is 
whether  the  stipulation  relating  to  passes  is 
a  covenant  or  a  condition.  Both  grantor  and 
grantee  signed  tbe  Instrument  which  pro- 
vides that  "this  grant  is  made  and  received, 
and  may  be  enjoyed  by  the  second  party,  its 
successors  and  assigns,  subject  to  the  follow- 
ing conditions,"  and  among  the  "following 
conditions"  was  the  provision  for  annual 
passes.  After  that  provision  was  a  forfeiture 
clause  specifying  that  in  case  of  failure  "to 
keep  and  perform  the  conditions  above  ex- 
pressed and  each  of  them  •  •  •  the 
rights  and  privileges  hereby  conferred  shall 
revert  to  the  parties  of  the  first  part  their 
successors,   heirs  and  assigns." 

A  condition  as  known  in  the  law  of  realty 
Is  "a  qualification  or  restriction  annexed  to 
a  conveyance  of  lands,  whereby  it  Is  pro- 
vided that  in  case  a  particular  event  does  or 
does  not  happen,  or  in  case  the  grantor  or 
grantee  does,  or  omits  to  do,  a  particular  act 
an  estate  shall  commence,  be  enlarged,  or 
defeated."  Gioodeve  on  Real  Property,  188; 
Ck).  Litt  201a;  Anderson's  Law  Diet  tit 
Oondltion.    Oondltlons  are  not  favored  by  the 


ooorts,  because  they  toad  to  destroy  estates, 
and,  if  It  Is  doubtful  wbetbor  a  danse  Is  a 
covenant  or  a  condition,  it  will  be  so  con- 
strued as  to  avoid  forfeiture.  Oraves  ▼. 
Deterllng,  120  N.  Y.  447,  455,  24  N.  E.  666. 
When,  however,  the  intention  of  the  parties 
is  so  clearly  expressed  as  to  show  that  the 
enjoyment  of  the  estate  created  by  the  deed 
was  intended  to  depend  upon  the  perform- 
ance of  a  certain  stipulation.  It  Is  held  a  con- 
dition and  not  a  covenant  Cunningham  t. 
Parker,  146  N.  Y.  29,  33.  40  N.  XL  635,  48 
Am.  St  Bep.  765;  18  Gyc.  688;  Devlin  on 
Deeds,  i  958. 

The  clause  in  question  is  expressly  named 
as  a  condition  by  the  parties,  and  the  right 
to  enjoyment  by  tbe  grantee,  its  "successors 
and  assigns,"  Is  in  terms  made  subject  there- 
to. There  Is  In  addition  the  right  of  re- 
entry for  failure  "to  keep  and  perform  the 
conditions  above  expressed,"  and  the  stipu- 
lation in  regard  to  passes  Is  one  of  those 
thus  designated.  The  form,  nature,  and  pur- 
pose of  that  stipulation,  which  was  tbe  sub- 
stantial consideration  for  tbe  conveyance^ 
show  tliat'  it  is  a  condition,  and  not  a  cove- 
nant under  all  tbe  authorities.  Graves  t. 
Deterllng,  120  N.  Y.  447,  24  N.  E.  655;  Plumb 
V.  Tubbs,  41  N.  Y.  442;  Gilbert  v.  Peteler, 
38  N.  Y.  165,  169,  97  Am.  Dec.  786;  Cowdl 
V.  Springs  Co.,  100  U.  S.  55,  58,  25  L.  Bd.  547 : 
Stuart  V.  Easton,  170  U.  S.  383,  18  Sup.  Gt 
650,  42  L.  Ed.  1078;  Beeves  on  Real  Prop- 
erty, 588.  The  learned  author  last  cited  says 
on  tiie  page  named  that:  "Tbe  mere  use  of 
the  word  'condition'  will  not  make  a  stipnla- 
tlon  In  a  deed  of  conveyance  a  condition  sub- 
sequent unless  It  plainly  appears  that  the 
Intention  of  the  parties  was  that  the  grantor 
should  have  the  right  to  re-enter  If  it  were 
broken  by  the  grantee.  The  clearest  and 
most  onphatic  method  of  showing  that  In- 
tention is,  of  coursOi  by  a  stipulation  ta  or 
connected  with  the  words  that  are  meant  to 
create  a  condition  that  the  right  of  re-entry 
is  reserved  for  its  breach." 

All  conditions  are  ^ther  precedent  or  sub- 
sequent and,  as  the  condition  in  question 
was  to  be  performed  after  the  right  granted 
had  vested  in  the  grantee,  it  cannot  be 
termed  a  condition  precedent  Obviously  It 
Is  a  condition  subsequent  because  the  con- 
ditional event  or  the  issue  of  passes  was 
not  to  happen  until  after  the  principal  event 
or  the  vesting  of  the  right  to  use  and  pos- 
session. Performance  thereof  did  not  create 
and  could  not  enlarge  the  estate,  but  failure 
to  perform  would  defeat  It  at  the  election  of 
the  grantors.  Hence,  it  could  not  be  includ- 
ed in  the  enumeration  of  covenants  and  con- 
ditions relating  to  cattle  passes,  fences,  etc, 
for  they  are  to  be  "considered  as  conditions 
precedent"  and  also  as  "covenants  runnins 
with  the  land."  The  terms  and  conditions 
which  are  not  both  conditions  precedent  and 
covenants  running  with  tbe  land  are  not 
mentioned  In  the  classification  either  as  pre- 
cedent or  subsequent  and  tbe  parties  did 
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not  stipulate  tbat  the  clause  in  qneetion 
should  or  should  not  run  with  the  land  but 
left  that  to  be  determined  from  its  nature 

Oonditions  subsequent,  however,  necessa- 
rily run  with  the  land  because  they  are  at- 
tached to  the  title,  which  may  be  lost  by 
the  failure  to  observe  them.  They  "bind  one 
who  accepts  the  deed ;  a  purchaser  from  the 
grantor,  with  notice;  and  any  assignee  or 
grantee  of  the  grantee  in  whom  the  estate 
on  condition  is  vested."  13  Cyc.  694,  and 
cases  cited.  There  is  not  only  the  condition 
subsequent,  but  there  is  an  independent  cove- 
nant to  perform  it  In  these  words:  "The 
terms  of  this  agreement  shall  be  binding  up- 
on the  heirs,  successors  and  assigns  of  the 
parties  hereto."  Clearly  said  condition  is 
one  of  the  terms  of  the  agreement,  which 
were  thus  made  binding  upon  the  successors 
and  assigns  of  the  original  grantee.  The  old 
railroad  company  promised  for  Itself  and 
its  assigns,  and  the  new  company  by  ac- 
cepting a  transfer  of  its  rights  and  entering 
into  possession  of  the  land  made  the  promise 
its  own  durante  possesslone.  As  the  succes- 
sor and  assignee  of  the  old  company  it  is  in 
actual  possession  and  enjoyment  of  the  sub- 
ject of  the  grant,  and  must  observe  the  con- 
ditions upon  which  the  grant  was  made  as 
long  as  it  remains  in  possession.  While  the 
grantors  have  the  right  to  re-enter,  they  are 
not  bound  to  declare  a  forfeiture  and  take 
back  the  land  after  it  has  been  rendered 
worthless  for  farming  purposes  or  for  any 
use  except  as  a  railroad,  but  they  may  re- 
qnlre  specific  performance  of  the  agreement 
at  their  election.  As  long  as  the  new  com- 
pany holds,  occupies,  and  enjoys  under  the 
deed,  it  stands  in  the  shoes  of  the  old  com- 
pany an^  performance  to  the  same  extent 
and  of  the  same  nature  can  be  required 
from  it  as  from  its  predecessor. 

While  the  grant  in  question  is  not  a  lease 
in  the  ordinary  sense,  because  it  has  no 
term  of  years,  still  it  is  in  the  nature  of  a 
lease  reserving  a  perpetual  rent.  The  con- 
sideration, aa  recited  in  the  deed,  is  "one 
dollar  •  •  •  and  the  covenants  and  con- 
ditions  herein  expressed  to  be  kept  and  per- 
formed by  the  said  second  party."  Aside 
from  the  conditions  which  the  law  requires  a 
railroad  company  to  perform  when  the  right 
of  way  is  acquired  by  condemnation,  the  pro- 
visions relating  to  fences  and  the  stoppage 
of  cars  to  receive  freight  and  passengers, 
which  are  perpetual,  and  that  relating  to 
passes,  which  is  for  an  indefinite  period,  are 
the  main  consideration  for  the  right  granted. 
Obviously  the  other  covenants  and  conditions 
are  comparatively  slight  in  value.  Rent  is 
the  compensation  for  the  use  of  land  and 
is  payable  either  in  money  or  in  services, 
cattle^  grain,  and  the  like  according  to  agree- 
ment Many  early  leases  in  this  state  were 
in  the  form  of  grants  with  rent  reserved, 


payable  by  acts  of  service  or  in  specific  ar- 
ticles of  the  kind  mentioned.  While  the  rent 
reserved  in  the  case  before  us  was  perpetual 
in  part  and  indefinite  as  to  the  rest,  still 
the  reservation  was  in  a  conveyance  not  for 
a  term  of  years,  or  for  life,  but  forever.  All 
the  rent  was  perpetual  in  principle  because 
the  deed  was  perpetual.  "Perpetual  rents 
are  covenants  which  run  with  the  land  and 
are  binding  upon  the  heirs  and  assigns  of 
the  covenantors  successively  during  their 
respective  ownerships."  Fowler's  Real  Prop- 
erty Law,  189,  197.  The  grant  in  question 
falls  within  the  principle  of  the  noted  Van 
Rensselaer  Cases  which  the  learned  author 
cites  to  support  the  proposition  quoted,  and 
which  he  says  "are  among  the  most  interest- 
ing and  Instructive  in  our  Judicial  history, 
and  Justly  entitled  to  be  regarded  as  among 
the  most  wisely  decided  cases'  of  any  age  or 
country."  Van  Rensselaer  v.  Snyder,  13  N. 
T.  299;  Van  Rensselaer  v.  Ball,  19  N.  Y. 
100;  Van  Rensselaer  v.  Read,  26  N.  Y.  558, 
564;  Van  Rensselaer  v.  Slingerland,  26  N. 
Y.  580;  Van  Rensselaer  v.  Barringer,  39  N, 
Y,  9;  Bradt  v.  Church,  110  N.  Y.  637,  18 
N.  B.  857. 

Whatever  form  of  payment  may  be  pre- 
scribed, the  law  regards  rent  as  issuing  out 
of  the  land,  and  hence  the  land  cannot  be 
held  and  enjoyed  by  the  grantee  or  lessee,  or 
by  the  assignee  of  either,  without  paying  the 
rent  reserved.  The  defendant  is  the  grantee 
and  assignee  of  its  predecessor,  and  as  such 
owns  its  rights  under  the  instrument  in  ques- 
tion. While  an  assignee  may  escape  future 
liability  by  assigning  the  lease  and  surren- 
dering possession,  he  Is  liable  for  all  the  rent 
which  accrues  while  he  is  in  possession  as 
such.  The  defendant  is  liable  for  all  condi- 
tions broken  while  it  was  in  possession,  and 
the  failure  to  pay  the  rent  by  issuing  passes 
is  one  of  those  conditions.  As  was  said  by 
Judge  Selden  tn  Van  Rensselaer  v.  Read,  ^ 
N.  Y.  558,  564:  "The  covenants  entered  in- 
to by  the  grantee  of  the  lands,  in  behalf 
of  himself,  his  heirs,  and  assigns,  are  cove- 
nants real  which  run  with  the  land,  and  are 
binding  upon  the  heirs  and  assigns  of  the 
covenantor,  successively  as  to  all  breaches 
of  such  covenants  which  occur  during  their 
respective  ownership  of  the  lands."  While 
the  condition  needs  no  covenant  to  support 
it,  as  the  condition  runs  with  the  land,  the 
covenant  to  keep  the  condition  runs  with  it 
also. 

The  Judgment  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the 
event, 

OUIiLEN,  a.  J.,  and  GRAY,  HAIGHT, 
WILLARD  BARTLETT,  and  COLLIN,  JJ., 
conctir.    HISCOCK,  J.,  not  sitting. 

Judgmoit  reversed,  etc. 
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NEJW  YOEK  CENT,  ft  H.  R.  B.  C!0.  T.  CITY 

OF  BUFFALO. 
(Conrt  of  Appeals  of  New  York.    Dec.  6,  1910.) 

1.  Ettattirr  DouAiir  (S  4T*)— Pbopkrtt  Sub- 
JBCT  TO  Appkopbiation— Pbopebtt  Pb£TI- 
ouBLY  Devoted  to  Pubuo  Usb— Railroad 
Right  oy  Wat. 

L>and  taken  b^  condemnation  or  acquired  by 
puichase  for  public  use  shonld  not  be  taken  for 
another  public  use  unless  the  reasons  therefor 
are  special,  unusual,  and  peculiar,  and  they 
cannot  be  so  taken,  at  least  if  such  other  pub- 
lic use  would  interfere  with  or  destroy  the  pub- 
lic use  first  acquired,  unless  the  intention  of 
the  Legislature  that  the  land  be  so  taken  is 
shown  Dy  express  terms  or  necessary  implica- 
tion. 

[Kd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dif.  {§  107-120;  Dec.  Dig.  f  47.*] 

2.  BlMIITENT  DOlfAin   (I  817*>— TiTLB  AOQUIB- 

■D— Stbeets. 

By  condemnation  proceedings  under  char- 
ts of  city  of  Buffalo,  tit  8  (Laws  1853,  c  230), 
which  provides  in  section  18  that  on  payment 
of  the  amount  awarded  the  fee  of  the  land  shall 
Test  in  the  city,  where  land  Is  condemoed  for  a 
street  across  a  railroad  right  of  way,  but  the 
railroad  continues  to  maintain  its  tracks  and 
operate  its  trains  there,  the  city  acquired  the 
fee  to  the  land  subject  to  the  easement  of  the 
railroad  for  its  right  of  way. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main,   Cent.    Dig.    §i   8S4-S40;    Dec.    Dig.   i 

8.  MuNioiPAX.  Oobpobationb  <S  e57*)  — 
Stbebts—Abandohmbnt— Effect. 

Highway  Law  (Consol.  Laws,  c.  26)  §  234, 
providing  that  every  highway  that  shall  not 
pave  been  opened  and  worked  within  six  years 
from  the  time  it  shall  have  been  laid  out,  shall 
cease  to  be  a  highway  and  every  public  right  of 
way  that  shall  not  have  been  used  for  such  peri- 
od shall  be  deemed  abandoned  as  a  right  of 
way,  applies  onljr  to  unused  easements,  and 
where  a  city  acquired  title  to  land  in  fee  for  a 
street,  there  is  no  limitation  on  its  ownership 
of  the  land  and  Its  right  to  open  the  street  as  a 
highway. 

[Ed.  Note.^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  1^;  Dec.  Dig.  f 
657.*] 

4.  RAIU10AD8  (i  96*)— Cbossino  Hiohwats— 
New  Highway  oveb  Railboad— Detebui- 
RATiON  OF  Mode  of  Crossing  . 

Under  Railroad  Law  (Laws  1897,  c.  754) 

LSI,  providing  that  when  a  new  street  shall 
'  constructed  across  a  steam  surface  railroad, 
the  street  shall  pass  over  or  under  the  railroad 
or  at  grade  as  the  board  of  railroad  commis- 
sioners shall  direct,  where  a  city  condemned 
land  for  a  street  over  a  railroad  right  of  way 
in  1867,  but  has  not  opened  the  street,  when  it 
decides  to  open  it  to  the  use  of  the  public,  its 
construction  across  the  railroad  must  conform 
to  the  determination  of  the  puUiC  service  com- 
mission. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  284-290;   Dec.  Dig.  |  96.»] 

Appeal  from  Supreme  Court,  Appellate  Di- 
Tlfiion,  Fourth  Department 

Action  by  the  New  York  Central  &  Hudson 
River  Railroad  Company  against  the  City  of 
Buffalo.  From  a  Judgment  of  the  Appellate 
Division  of  the  Supreme  Court  In  the  Fourth 
Judicial  Department  (128  App.  DJv.S73,  112 
N.  Y.  Supp.  997),  reversing  In  part  and  af- 


firming, in  part  the  Judgment  of  the  trial 
court,  both  parties  appeal.    Modified. 

Alfred  Ix  Becker,  for  plaintiff.  Harry  D. 
Sanders,  for  defendant 

CHASE,  J.  It  Is  not  disputed  that  a  rail- 
road corporation  on  June  23,  1853,  purchased 
In  fee  that  tract  of  land  "bounded  by  the  two 
outward  lines  of  the  railroad  constructed  or 
to  be  constructed  by  the  said  company."  The 
lands  BO  described,  so  far  aa  now  under  con- 
sideration, are  further  described  as  being  75 
feet  wide  across  lot  13  mentioned  in  the  deed 
conveying  said  property.  The  plaintiff  is  tiie 
successor  of  such  railroad  corporation. 
About  the  time  when  such  land  was  pur- 
chased by  It,  the  corporation  constructed 
railroad  tracks  thereon,  and  It,  with  other 
lands  constituting  its  roadway,  has  ever 
since  been  used  by  the  corporation  and  lbs 
successors  as  railroad  property.  Upon  it  at 
the  time  of  the  trial  of  this  action  were  rail- 
road tracks,  which  are  a  part  of  the  plain- 
tiff's main  roadway,  from  Buffalo  to  Niagara 
Falls,  and  over  It  were  run  about  200  trains 
daily.  It  does  not  appear  how  many  railroad 
tracks  were  maintained  upon  such  piece  of 
land  in  1867,  but  at  the  time  of  the  trial  of 
this  action  there  were  two  tracks  and  three 
side  tracks  thereon. 

Upon  a  petition  duly  filed  therefor,  the  dty 
of  Buffalo,  In  1867,  by  resolution  of  its  com- 
mon council,  declared  that  It  thereby  deter- 
mined to  take  and  appropriate  the  land  and 
property  necessary  to  lay  out  and  extend 
Delevan  avenue  from  Its  present  (1867)  ter- 
mination on  Niagara  street  In  said  dty  west- 
erly to  the  towing  path  of  the  E^le  canaL 
The  land  so  declared  to  be  necessary  to  lay 
out  and  extend  Ddevan  avenue  was  a  strip 
66  feet  wide  across  the  land  so  purchased  by 
the  plaintiff's  predecessor  In  tiUe  on  June 
23,  1853,  and  land  of  other  persons  adjoin- 
ing the  same  on  either  side.  The  resolution 
was  passed  pursuant  to  the  authority  of  title 
8  of  the  charter  of  the  city  of  Buffalo,  being 
chapter  230  of  the  Laws  of  1853.  Proceed- 
ings were  continued  pursuant  to  said  title  of 
the  charter,  and  commissioners  were  appoint- 
ed to  ascertain  and  award  to  the  respective 
owners  of  the  property  taken  such  damages 
as  were  a  just  compensation  to  them  respec- 
tively. Such  commissioners  duly  reported, 
and  their  report  was  confirmed  by  the  court 
The  plaintiff  was  made  a  party  to  the  pro- 
ceeding and  was  awarded  damages  "for  all 
its  rights,  title,  and  interest  In,  and  In  full 
of,  all  damages  for  parcel  No.  2"  (the  strip 
across  the  railroad  company's  land)  the  sum 
of  $132.  The  award  to  the  plaintiff's  prede- 
cessor was  paid  and  accepted  by  It 

By  section  18  of  title  8  of  the  charter  It  Is 
provided  that:  "Upon  such  payment  •  *  • 
the  fee  ttf-the  land  shall  vest  In  the  ctty." 
It  win  not  be  helpful  at  this  time  to  specu- 
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late  upon  what  determination  wonld  have 
been  reached  by  th6  common  council  If  tbe 
plaintiff's  predecessor  In  title,  then  the  own- 
er In  fee  of  the  land  on  which  Its  roadway 
was  maintained,  had  appeared  before  It,  and 
urged  that  the  land  should  not  be  taken  and 
appropriated  for  the  extension  of  Delevan 
avenue.  The  plaintiff's  predecessor  In  title 
did  not,  so  far  as  appears,  oppose  the  resolu- 
tion of  the  common  council  or  appear  in  the 
proceeding.  It  apparently  acquiesced  there- 
in, and  It  accepted  the  award  for  damages 
made  to  it  In  determining  what  interest 
tbe  dty  of  Buffalo  obtained  in  the  land  by 
Tlrtne  of  the  resolution  and  proceedings  men- 
tioned, it  iB  necessary  to  consider  briefly  the 
rule  or  rules  of  law  affecting  Its  right  to  take 
and  hold  the  land  or  some  Interest  therein. 

Lands  already  taken  by  condemnation  or 
acquired  by  purchase  for  public  nse  should 
not  be  taken  for  another  public  use  unless 
the  reasons  therefor  are  special,  unusual, 
and  peculiar.  For  this  reason  it  has  been 
frequently  held  that,  where  lands  have  once 
been  taken  or  acquired  for  public  use,  they 
cannot  be  taken  for  another  public  use,  at 
least  if  such  other  public  nse  would  interfere 
with  or  destroy  the  public  nse  first  acquired, 
unless  the  Intention  of  the  Legislature  that 
such  lands  should  be  so  taken  is  shown  by 
express  terms  or  necessary  Implication.  Mat- 
ter of  Mayor,  etc.,  of  N.  T.  (Bast  161st 
Street).  52  M1S&  Rep.  696,  102  K.  Y.  Supp. 
500,  aflirmed,  on  opinion  in  the  court  below, 
185  App.  Dly.  012,  120  N.  Y.  Supp.  839,  af- 
firmed 198  N.  Y.  606,  92  N.  B.  1083;  Matter 
of  Boston  &  Albany  R.  R.  Co.,  63  N.  Y.  574; 
Matter  of  City  of  Buffalo,  68  M.  Y.  167; 
Prospect  Park  &  0.  I.  R.  R.  Co.  ▼.  Wllllam- 
Bon,  91  N.  Y.  552;  Albany  Northern  R.  R. 
Ca  ▼.  Brownell,  24  N.  Y.  846 ;  Soburban  B. 
T.  Co.  V.  Mayor,  etc.,  of  N.  Y.,  128  N.  Y. 
610,  28  N.  B.  625;  Matter  of  Folts  Street, 
18  App.  DlT.  568,  46  N.  Y.  Supp.  43.  " 

Notice  was  duly  published  as  required  by 
the  charter  that  the  common  council  of  the 
dty  had  determined  to  take  and  appropriate 
the  land  and  property  necessary  to  extend 
Delevan  avenue  as  therein  stated.  The  plain- 
tiff and  Its  predecessor  knew,  or  should  have 
known,  of  the  provisions  of  the  city  charter. 
Including  the  one  declaring  that  the  fee  of 
land  taken  tot  street  purposes  vests  in  the 
dty.  On  the  other  hand  the  dty  knew  that 
upon  the  land  sought  to  be  acquired  there 
was  constructed  one  of  the  railroad  corpora- 
tion's most  important  roadways.  Was  It 
the  defendant's  Intention  to  exdude  the  rail- 
road corporation  therefrom?  Lands  may  be 
used  for  railroad  purposes  and  for  a  highway 
crossing  at  the  same  time.  Such  uses  are 
not  necessarily  Inconsistent  When  lands  In 
use  as  a  railroad  right  of  way  are  taken  by 
condemnation  for  the  purpose  of  opening  a 
street  across  such  right  of  way,  the  munici- 
pality ordinarily  obtains  a  common  right 
with  the  railroad  company  for  the  use  of  the 
land  condemned,  and  the  railroad  company 


continues  to  use  its  right  of  way  for  its  cor- 
porate purposes  not  Inconsistent  with  its  nse 
as  a  street  crossing.  Chicago  v.  Cicero,  15T 
UL  48,  41  N.  B.  640;  Central  R.  R.  Co.  ▼. 
Normal,  176  III.  562,  61  N.  B.  781.  The 
amount  awarded  the  plaintiff  for  damages,' 
and  the  history  of  the  proceeding  and  the 
subsequent  conduct  of  the  parties,  show  that 
It  was  not  the  intention  of  the  dty  to  inter- 
■fere  with  the  railroad  company's  eaaemoit 
for  railroad  purposee.  The  municipality 
knew  and  should  be  presumed  to  have  taken 
Into  consideration  that  there  is  no  express 
authority  given  by  the  dty  charter  to  take 
the  lands  sought  by  It  for  street  purposes  to 
the  exclusion  <tf  the  railroad  corporation  for 
its  right  of  way.  By  the  proceedings  main- 
tained by  the  city,  and  In  which  the  plain- 
tiff's predecessor  In  title  apparently  acquiesc- 
ed, the  dty  should  be  held  to  have  obtained 
the  fee  of  the  land  and  all  interest  therein, 
subject  to  the  plaintiff's  easement 

It  appears  from  the  deed  by  which  the 
plaintifTs  predecessor  in  title  acquired  the 
property  in  question,  that  It  was  so  acquired 
for  railroad  purposes;  and  it  does  not  ap- 
pear in  this  action  that  the  land  over  which 
the  proposed  highway  la  to  be  carried  la 
more  In  width  tban  la  required  or  may  rea- 
sonably be  required  by  the  plaintiff  for  Its 
right  of  way.  The  plaintiff  should  have,  aa 
a  part  of  the  Judgment  herein,  an  adjudica- 
tion that  Its  easement  In  such  land  for  right 
of  way  extends  over  the  whole  width  thereof. 
It  is  claimed  by  the  plaintiff  that  because 
the  defendant  failed  to  open  and  work  Dele- 
van  avenue  across  the  strip  of  land  described 
In  the  complaint  within  six  years  from  the 
time  it  acquired  title  by  virtue  of  the  pro- 
ceeding In  1867,  such  strip  of  land  has  ceased 
to  be  a  highway,  and  the  municipality  has 
lost  all  right,  title,  or  interest  In  such  land. 
Section  234  of  the  Highway  Law'  (Consol. 
Laws,  c.  25),  and  the  statutes  from  which  it 
is  derived,  and  of  which  It  Is  a  substantial 
re-enactment.  Is  not  appIlcaNe  In  this  case, 
because  tbe  defendant  obtained  the  fee  of 
such  strip  of  land  subject  to  tbe  plaintlfl'B 
easement  as  stated.  Vanderbeck  v.  City  of 
Rochester,  46  Hun,  87;  Matter  of  Lexington 
Avenue,  29  Hun,  303,  affirmed  92  N.  Y.  629; 
Woodruff  V.  Paddock,  56  Hun,  288,  9  N.  Y. 
Supp.  381 ;  Raynor  v.  Syracuse  University, 
35  Misc.  Rep.  83,  92,  71  N.  Y.  Supp.  293. 

The  period  of  six  years  mentioned  In  the 
statute  Is  a  limitation  upon  the  life  of  an  un- 
used easement.  'When  an  easement  is  ac- 
quired by  purchase  or  otherwise,  by  which  a 
street  can  be  opened  and  worked  across  a 
piece  of  land,  such  land  does  not  thereby  be- 
come a  street  In  fact  for  public  use  until  It 
Is  opened,  and  it  is  such  an  easement  con- 
sisting of  a  right  to  open  and  work  a  high- 
way, which  Is  deemed  abandoned  if  not  exer- 
cised within  six  years. 

Where  the  title  is  taken  in  fee,  although 
for  the  purposes  of  a  highway,  there  is  no 

limitation  upon  the  munlclpality'B  ownershlD 
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of  the  land.  After  the  fee  of  the  land  over 
which  a  higlmray  Is  to  be  opened  is  obtained, 
if  the  municipality  decides  that  the  public 
Interest  does  not  require  that  the  lands  be 
immediately  opened  as  a  public  highway,  and 
it  consequently  delays  opening  the  same,  it 
does  not  thereby  either  lose  the  title  to  the 
land  or  Its  right  to  open  the  same  to  public 
use.  When  the  municipality  decides  to  open 
the  same  to  the  use  of  the  public,  Its  con- 
struction across  the  roadway  of  a  railroad 
corporation  must  conform  to  the  determina- 
tion of  the  public  serrlce  commission.  Sec- 
tion 61,  Railroad  Law  (Iaws  1897,  c.  754). 

The  discu88l<Mi  by  the  Appellate  Division  of 
the  question  as  to  the  necessity  of  applying 
to  the  public  service  commission  to  determine 
whether  Delevan  avenue  if  constructed 
across  the  lands  in  question  shall  be  carried 
over  the  same  at  grade  or  otherwise  is  con- 
vincing, and  It  Is  unnecessary  to  add  to  it 
at  this  time. 

The  Judgment  should  be  modified  so  as  to 
Include  an  adjudication  that  the  plaintifTs 
easement  for  a  railroad  right  of  way  in  that 
part  of  the  lands  purchased  by  its  predeces- 
sor In  title,  on  June  23, 1853,  which  were  tak- 
en by  the  defendant  for  the  pnrpose  of  ex- 
tending Delevan  avenue  In  1867  extended  to 
the  entire  width  thereof,  and,  as  so  amended, 
it  should  be  affirmed,  without  costs  in  this 
court 

CULLBN,  0.  J.,  and  VANN.  WERNER, 
WIUiARD  BARTLETT,  and  HISCOCK,  JJ., 
concur. 

Judgment  accordingly. 


(200  N.  T.  ITD 


In  te  TIMMIS. 


(Court  of  Appeals  of  New  York.    Dec.  6,  1910.) 

1.  Statutes  (|  225*) — Constbuotion— Intkn- 

TIOH  OF  lliEaiBLATURB— POLICT  AND  PUBFOSS 

or  Act. 

In  the  construction  of  a  statute  which  re- 
lates to  the  same  subject-matter  ag  a  previous 
act,  the  court  may  look  at  the  situation  when 
the  previous  act  was  passed  as  ghowing  the  pur- 
pose of  the  Legislature  and  as  throwing  light 
on  the  meaning  of  the  words  used  to  express  its 
intention. 

[Ed.    Note. — For   other   cases,    see   Statntes, 
Cent.  Dig.  t  303 ;   Dec.  Dig.  §225.*] 

2.  COBPOBATIONS  (|  375*)  —  STOCK  CORPORA- 
TIONS —  Tbanster  of  Charter  or  Fran- 
chise —  Statutes— "Sale  OF  Franchise 

AND   PBOPERTT." 

Stock  Corporation  Law  (Laws  1909,  c. 
61  [Consol.  Laws  c.  691)  S  16,  which  is  en- 
titled "voluntary  sale  of  franchise  and  prop- 
erty," provides  that  a  stock  corporation  with 
the  consent  of  the  holders  of  two-thirds  of  its 
stock  may  convey  its  property,  rights,  privi- 
leges, and  franchises,  or  any  interest  therein, 
or  any  part  thereof  to  a  domestic  corporation 
engaged  in  a  business  of  the  same  general  char- 
acter, and  tliat,  before  the  conveyance  is  made, 
such  consent  shall  he  obtained  at  a  meeting  of 
the  stockholders.  A  stock  corporation  having 
operated  a  calendar  department  and  employed 


salesmen  and  kept  accounts  for  it  Mpaiate  from 
its  other  business  but  doing  the  printing  or 
lithographing  for  such  department,  sold  to  a 
corporation,  organized  for  the  pnrpose,  its  busi- 
ness, assets,  good  will,  and  contracts  with  sales- 
men, in  ail  about  one- thirteenth  part  of  its 
whole  business.  Beld,  that  the  sale  was  not  an 
ordinary  business  transaction,  but  a  sale  and 
transfer  of  a  part  of  its  franchise  and  pn^ierty 
within  the  meaning  of  the  section. 

[Ed.  Note.— F'or  other  cases,  see  Corporations, 
Dec.  Dig.  t  375.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6291-6306;   vol.  8,  p.  7793.] 

3.  Cobpobations  (8  375*)— Spiccial  Cbabixbs 

— Gbnebax  Laws. 

Every  statute  which  adds  to  or  takes  from 
the  power  of  a  corporation  is  a  part  of  its  char- 
ter, and,  where  a  corporation  in  its  notice  of  a 
meeting  to  consider  the  sale  of  a  department 
refers  to  the  requisite  number  of  consenting 
stockholdeiB,  this  is  an  indirect  reference  to  a 
statute  on  that  subject 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  {  375.*] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  D^)artment. 

Application  by  Walter  S.  Tlmmls  for  the 
appraisal  of  his  stock  in  the  Sackett  ft  Wil- 
belms  Company,  a  stock  corporation.  EYom 
an  order  of  the  Appellate  Division  of  the  Su- 
preme Court  (139  App.  Dlv.  938,  124  N.  X. 
Supp.  1132),  affirming  an  order  made  at  Spe- 
cial  Term,  defendant  appeals.    Affirmed. 

The  Sackett  ft  Wilhelms  Company  Is  a  do- 
mestic corporation  organized  to  carry  on  the 
business  of  lithographing  and  printing.  In 
August,  1909,  at  a  meeting  of  its  stockhold- 
ers, held  pursuant  to  notice,  a  resolution  was. 
adopted  by  the  votes  of  the  holders  of  more 
than  two-thirds  of  the  capital  stock,  author- 
izing the  board  of  directors  to  "sell  the  good 
will,  business,  assets  and  property  of  what 
is  known  as  its  calendar  department,  the 
same  being  and  constituting  a  separately  con- 
ducted department  of  its  business,  upon  such 
terms  and  for  such  consideration"  as  the  dl-  . 
rectors  should  prescribe.  The  respondent, 
who  owned  40  shares  of  preferred  stock  and 
35  of  common,  voted  against  the  resolution, 
and  within  20  days  after  the  meeting  served 
a  notice  objecting  to  the  sale  and  demand- 
ing payment  for  his  stock,  "pursuant  to  the 
provisions  of  the  stock  corimratlon  law." 
As  the  demand  was  not  complied  with,  npon 
a  i)etition  showing  these  &cts  among  others, 
he  moved  at  Special  Term  on  due  notice  for 
the  appointment  of  appraisers,  and  that  he 
be  paid  for  his  stock  the  amount  of  the  ap- 
praisal thereof,  when  made.  Upon  the  hear- 
ing before  the  Special  Term  it  appeared  that 
the  business  of  the  calendar  department  was 
to  obtain  orders  and  create  a  demand  for 
calendars  and  other  advertising  specialties 
through  traveling  salesmen,  to  secure  designs 
and  plates  for  the  decoration  thereof,  to  pro- 
cure the  same  to  be  lithographed  and  printed 
by  the  regular  department  of  the  company, 
accounting  for  the  work  at  current  rates  and 
to  sell  the  same  through  its  salesmen;   that 
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It  did  no  printing  or  Utbograpblng;  that  the 
sales  of  the  calendar  department,  which  has 
always  been  separately  conducted  and  the 
accomtts  thereof  separately  kept,  amonnted 
to  ahout  one-thirteenth  of  Uie  entire  business 
of  the  corporation;  that  the  successful  con- 
duct of  the  department  reqnlred  the  con- 
tinued use  of  a  large  amount  of  capital  which 
the  corporation  was  unable  to  provide;  that 
the  business,  assets,  and  good  will  comprised 
among  other  things  pictures,  plates,  finished 
calendars,  contracts  with  salesmen  of  calen- 
dars, and  the  good  will  of  buyers  of  calen- 
dars; that  a  corporation  known  as  the  Robert 
Chapman  Company  had  been  organized  with 
power  to  "acquire,  as  a  going  concern,"  the 
calendar  business  of  the  Sackett  &  Wilhelms 
Company,  and  the  terms  of  sale  required  the 
purchaser  to  give  all  the  printing  and  litho- 
graphing to  the  parent  company  at  current 
rates  for  the  period  of  10  years;  that  the 
purchase  price  was  to  be  |20,000  In  cash, 
all  the  common  stock  amounting  to  $100,000 
and  $60,000  of  the  entire  issue  of  $300,000 
of  preferred  stock.  The  motion  was  granted, 
appraisers  were  appointed,  and  the  court 
further  ordered  that  within  10  days  after 
their  report  "the  said  Sackett  &  Wilhelms 
Company  pay  In  cash  to  the  petitioner  the 
value  of  his  stock  as  estimated  and  certified 
by  said  appraisers,  and  that  thereupon  the 
petitioner  surrender  the  cwtiflcates  for  said 
shares  to  said  company  for  cancellation." 
The  corporation  ai^pealed  from  the  order  of 
the  Special  Term  to  the  Appelate  IMtIsIou 
and  from  the  order  of  affirmance  by  that 
court  to  the  Court  of  Appeals. 

Harold  Otis,  for  appellant  Harold  Bunk- 
er, for  respondent. 

VANN,  3.  (after  stating  the  facts  as  above). 
This  appeal  involves  the  construction  of  sec- 
tions 16  and  17  of  the  stock  corporation  law. 
Section  16,  which  is  entitled  "voluntary  sale 
of  franchise  and  property,"  provides  that: 
"A  stock  corporation  •  •  •  with  the  con- 
sent of  two-thirds  of  its  stock,  may  sell  and 
convey  its  property,  rights,  privileges  and 
franchises,  or  any  interest  therein  or  any 
part  thereof  to  a  domestic  corporation,  en- 
gaged In  a  business  of  the  same  general  char- 
acter •  •  *  and  such  sale  and  convey- 
ance shall,  in  case  of  a  sale  to  a  domestic 
corporation,  vest  the  rights,  property  and 
franchises  thereby  transferred  *  •  •  in 
the  corporation  to  which  they  are  conveyed 
for  the  term  of  its  corporate  existence. 
•  ♦  •  Before  such  sale  or  conveyance  shall 
be  made  such  consent  shall  be  obtained  at 
a  meeting  of  the  stockholders  called  upon 
like  notice  as  that  required  for  an  annual 
meeting."  The  provisions  authorizing  a  sale 
of  property  only  to  a  foreign  corporation  are 
not  now  material.  Section  17,  entitled  "rights 
of  nonconsenting  stockholders  on  voluntary 
sale  of  franchise  and  property,"  provides 
that:  "If  any  stockholder  not  voting  in  fa- 
vor of  such  proposed  sale  or  conveyance  shall 


at  such  meeting,  or  within  twenty  days  there- 
after, object  to  such  sale,  and  demand  pay- 
ment for  his  stock,  he  may,  within  sixty  days 
after  such  meeting,  apply  to  the  Supreme 
Court  •  ♦  *  for  the  appointment  of  three 
persons  to  appraise  the  value  of  such  stodc, 
and  the  court  shall  appoint  three  such  ap- 
praisers, and  •  •  *  also  direct  the  man- 
ner in  which  payment  for  such  stock  shall  be 
made  to  such  stockholder.  *  *  •  When 
the  corporation  shall  have  paid  the  amount 
of  sudi  appraisal,  as  directed  by  the  court, 
such  stockholder  shall  cease  to  have  any  In- 
terest in  such  stock  and  in  the  corporate 
property  of  audtx  corporation  and  such  stock 
may  be  held  or  disposed  of  by  such  corpora- 
tion." -Stock  Corporation  Law  (Laws  1909,  a 
61  [Cbnsol.  Laws,  c.  69])  i§  16  and  17.  The 
appellant  claims  that  the  sale  of  the  calen- 
dar department  is  in  the  line  of  Its  ordinary 
business;  that  it  is  a  lawful  corporate  act 
regardless  of  section  16 ;  and  that  it  did  not 
give  to  the  dissenting  stockholder  the  rights 
created  by  section  17. 

The  substance  of  the  sections  in  question 
was  first  enacted  by  chapter  638  of  the  Lavn 
of.  1898,  probably  to  meet  the  situation  as  it 
was  left  by  a  line  of  Judicial  decisions  end- 
ing in  1892.  The  valoable  opinion  of  Judge 
Allen  in  Abbot  t.  American  Hard  Rubber 
Co.,  33  Barb.  578,  after  standing  the  test  of 
time  and  criticism  for  30  years,  was  follow- 
ed by  People  v.  Ballard,  134  N.  7.  289,  32  N. 
B.  64, 17  L.  R.  A.  737.  These  cases  and  those 
which  intervened  establish  the  law  that  a 
corporation  cannot  sell  all  Its  property,  or 
even  a  part  thereof  so  integral  as  to  foe  es- 
sential for  the  transacticm  of  its  ordinary 
business,  because  such  a  sale  is  wholly  or 
partly  an  act  of  self-destruction  and  a  prac- 
tical dissolution  without  compliance  wltii 
law. 

The  discussion  of  the  siihject  in  the  varl- 
ons  opinions  suggested  two  evils:  (1)  The  in- 
justice to  the  bulk  of  the  stockholders  from 
want  of  power  in  a  corporation  to  sell  its 
business  or  an  essential  part  thereof  to  an- 
other corporation  organized  for  the  purpose, 
frequently  from  its  own  membership,  on 
terms  deemed  advantageous  by  the  holders 
of  a  large  majority  of  the  stock.  (2)  The  in- 
justice to  minority  stocliholders  of  requiring 
them  to  abandon,  change,  or  limit  their  busi- 
ness if  the  majority  should  have  the  power 
to  direct  such  a  sale.  An  incidental  evil  was 
the  power  of  a  dissenting  stockholder  to  com- 
pel the  majority  to  buy  him  out  on  his  own 
terms  in  order  to  secure  unanimous  consent 
with  no  one  left  to  question  the  transaction. 
These  evils  could  be  remedied  only  by  legisla- 
tion, for  the  courts  cannot  provide  against 
Inherent  defects  in  the  creation  of  corpora- 
tions. The  act  of  1893  is  reproduced  and 
amplified  by  sections  16  and  17  of  the  stat- 
ute now  in  force.  This  legislation  was  de- 
signed to  meet  the  evils  pointed  out  by  the 
courts  by  enabling  a  majority  of  two-thirds 
to  sell  if  they  deemed  it  was  the  beet  policy, 
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and  at  the  same  time  to  protect  the  minority, 
If  they  regarded  the  sale  as  opposed  to  tb^r 
interests.  The  situation  when  the  original 
.act  was  passed  points  to  the  purpose  of  the 
Legislature  and  throws  light  on  the  meaning 
of  the  words  used  to  express  its  intention. 
Notwithstanding  the  broad  language  of  sec- 
tion 16,  it  is  obTlous  that  it  was  not  address- 
ed to  ordinary  sales  by  a  corporation,  nor 
even  to  those  extraordinary  in  size,  but  still 
in  the  regular  line  of  its  business,  for  such 
sales  would  hare  been  valid  without  amend- 
ing the  stock  corporation  law.  We  are  not 
now  called  upon  to  lay  down  a  rule  em- 
bracing all  the  cases  covered  by  the  statute, 
but  simply  to  decide  whether  the  facts  of 
this  case  bring  it  within  the  sections  under 
consideration. 

The  sale  before  us  was  not  made  in  the 
ordinary  course  of  the  business  of  the  corpo- 
ration, for  it  was  not  organized  to  sell  cal- 
endar departments,  or  any  department  that 
would  InvolTe  going  out  of  business  pro  tauto. 
It  was  not  a  sale  of  calendars  over  the  coun- 
ter or  on  the  road,  but  of  the  "business  as- 
sets and  property,"  including  the  good  will, 
of  an  independent  and  important  branch  of 
Its  business,  and  the  large  price  agreed  upon 
indicates  the  actual  value  of  what  was  sold. 
The  parent  company  lacked  capital  to  carry 
on  the  d^Mirtment,  and,  as  tiie  learned  coun- 
sel for  the  appellant  states,  "the  sale  was  a 
business  nejcesslty,"  which  implies  that  it  was 
;iot  in  the  ordinary  course.  By  the' sale  of 
the  good  will  the  corporation  would  be  iire- 
vented  from  ever  engaging  In  that  kind  of 
business  again,  and,  while  not  in  form  a  sale 
of  its  franchise  to  that  extent,  it  would  be 
in  ^ect,  hecause  it  could  no  longer  exercise 
Its  franchise  to  make  and  sell  calendars. 
One  of  the  powers  conferred  by  the  charter 
would  thus  he  parted  with,  and  the  right  to 
carry  on  a  line  at  business  antboriasd  by  the 
law  of  its  being  would  be  permanently  gone. 
It  could  not  do  a  Ictnd  of  business  duly  au- 
thorized by  Its  dbiarter  as  it  had  before.  As 
an  arm  of  a  living  man  may  become  para- 
lysed and  useless,  so  an  arm  of  the  appellant 
would  become  paralyzed  and  useless  by  a  sale 
such  as  the  one  described.  As  the  living  arm 
could  no  longer  lift,  or  towdi,  or  exercise  its 
cunning,  so  the  arm  of  the  artificial  being  could 
no  longer  make  calendars,  or  sell  them,  or  en- 
ter Into  contracts  relating  thereto.  Its  own 
action  would  result  in  complete  paralysis  of 
every  power  required  to  conduct  a  calendar 
department,  and  to  this  extent  it  would  go  out 
of  business.  Such  a  sale  would  therefore  be 
corporate  suicide  to  a  certain  extent,  and 
to  that  extent  a  sale  or  abandonment  of  the 
charter.  While  a  natural  person  may  do 
anything  within  the  limits  of  his  physicaJ 
and  mental  capacity  not  forbidden  by  law, 
an  artiflcial  person  can  do  nothing  except  as 
authorized  by  law.  The  sale  in  question 
would  not  be  valid  Without  resorting  to  sec- 


tion 1^  and  by  resorting  to  that  section  the 
appellant  opened  the  door  for  the  respondent 
to  enter  and  demand  bis  rights  under  section 
17.  The  daim  that  the  earlier  section  was 
not  Invoked  by  specific  mention  in  the  notice 
calling  a  meeting  of  stockholders  to  author- 
ize the  sale  is  met  by  the  statement  therein 
that  "under  the  charter  of  the  corporation 
the  calendar  department  cannot  be  trans- 
ferred to  a  separate  corporation  without  the 
authorization  of  the  holders  of  two-thirds  of 
the  capital  stock."  WhUe  this  did  not  refer 
directly  to  the  stock  corporation  law,  it  did 
indirectly,  for  every  statute  which  adds  to  or 
takes  from  the  power  of  a  corporation  is  a 
part  of  its  charter. 

As  the  appellant  availed  itself  of  the  privi- 
lege conferred  by  the  statute^  it  must  comply 
with  the  condition  prescribed  for  the  exercise 
thereof. 

The  order  appealed  from  should  be  affirm- 
ed, with  costs. 

CULLBN,  C.  J.,  and  ORAT,  HAIGHT, 
WERNBR,  WILIiABD  BABTpTTT,  and 
CHASEi  JJ,  concur. 

Order  affirmed. 


<3M  N.  T.  2SS) 

HIRSGH  et  bL  t.  NBW  BNGIiAND  NAVI- 
OATION  CO.  et  aL 

(Court  of  Appeals  of  New  Tork.    Dee.  1& 
1910.) 

1.  Affeai.  and  Bbbob  ({  087*)— Qvestioitb  or 
Fact. 

It  is  not  the  appropriate  funcdon  of  an 
appellate  court  to  determine  controverted  ques- 
tions of  fact, 

lEi.  Note.— EV>r  other  cases,  see. Appeal  and 
Brror,  Cent  Dig.  f|  3893-8800;  Dec.  Dig.  { 
087.»J 

2.  Appeal  and   Bbbob  d  U.75*)  ->  Futai. 

JUDOMEira. 

Where  a  Judgment  Is  leversed,  final  Judg- 
ment cannot  be  rendered  by  the  appellate  court 
unless  the  facts  are  conceded,  uncontrovertibly 
established,  or  found  by  the  trial  court 

[Bd.  Note.— iV>r  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  Si  4578-4587;  Dec.  Dig.  | 
1175.»] 

3.  Appeai,  and  Bbbob   ($   842*)— Issues  or 
Law— Disposition  of  Case. 

lo  deciding  an  issue  of  law,  the  appellate 
court  may  affim  or  reverse  an  order  or  judg- 
ment on  any  ground  and  for  any  reason  that 
such  court  may  decide  to  be  controlling,  re^rd- 
less  of  the  ground  or  reason  stated  in  deciding 
such  issue  by  the  Si>edal  or  Trial  Term. 

[Ed.  Note.— For  other  caseK,  see  Appeal  and 
Error,  Dec.  Dig.  {  842.*] 

4.  Carriebb  (g  62*)  —  Cabeiaqb  of  Goods  — 
Tban8TORtatioS---Joint  Contract. 

There  is  no  statute  to  prevent  two  or  more 
persons  from  Jointly,  or  Jointly  and  severally, 
contracting  to  transport  goods  from  one  place 
to  another. 

[Ed.  Xote.— For  other  cases,  see  Carriers,  Dec. 
Dfg.  i  62.*] 

5.  Pleading  (J  216*)- Demtjbrkb. 

On  a  demurrer,  only  the  allegations  of  the 
pleading  are  to  be  considered,  and  no  inference 
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ctn  b«  Indalced  la  except  •ocfa  m  properly 
aztees  from  the  pleading  to  which  the  demurrer 
ii  eerved. 

[Ki.    Note.— For   other   cases,    see   Pleading, 
Cent  Dig.  H  5S5-639;   Dec  Dig.  i  216.*J 
&  Action  (t  60*)— Oaubeb  of  Aotioh— Joiirr 

OOITTBACT. 

A  complaint  allegiiig  that  defendant  aavi- 
gation  comrany  was  a  common  carrier,  that 
defendants  F.  were  copartners  engaged  in  the 
tmddne  business  as  'a  commoa  carrier,  that 
iriaintiss  delivered  to  defendants  a  case  of 
goods  wUch  defendants  accepted  for  transpor- 
tation, that  they  failed  to  deliver  the  goods  to 
the  consignee,  etc.,  who  assigned  his  dalm  to 
plaintiffs,  etc.,  charged  a  joint  promise  to  trans- 
port the  goods,  and  stated  bat  ooe  cause  of 
action  against  both  defendants;  it  not  being 
Impossible  that  a  joint  agreement  by  defendants 
to  transport  might  be  shown. 

[Ed.  Note.— For  other  cases.  Me  Action,  Dee. 
Dig.  i  60.*] 

Appeal  from  Supreme  Conrt^  Appellate  Dl- 
Tl^on,  First  Department. 

Action  by  Robert  Hlrsch  anfl  others,  co- 
partners doing  business  under  the  firm  name 
and  style  of  William  Openbym  &  Sons, 
against  the  New  England  Navigation  Com- 
pany and  Ferdinand  8.  Ferguson,  Br.,  and 
I^rdinand  8.  Ferguson,  Jr.,  doing  business 
under  the  firm  name  and  style  of  F.  8.  Fer- 
guson ft  Son.  From  a  final  judgment  enter- 
ed on  an  order  of  the  Appellate  Division  af- 
firming an  interlocutory  jndpnent  by  the 
Special  Term  sustaining  a  demurrer  by  de- 
fendants Ferguson  to  the  complaint  .(see  129 
App.  Div.  178,  118  N.  Y.  Supp.  39S),  plain- 
tiffs appeal.  Reversed  and  judgment  ren- 
dered for  plaintiff  on  demurrer,  with  leave  to 
defendants  to  withdraw,  damnnw  and  an- 
swar. 

8e^  also,  ISO  Aw.  Div.  879,  U4  N.  S. 
Supp.  1131. 

Wilson  B.  Tipple,  for  appellants.  Henry 
0.  Hunter,  for  respondents. 

CHASE,  J.  The  defendants  Ferguson  de- 
murred to  tJ>e  plaintiffs*  complaint  upon  the 
Cronnds:  First,  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action  as  against  them;  second,  that  K  ap^ 
pears  ni>on  the  face  of  the  complaint  that 
causes  of  action  have  been  Improperly  unit- 
ed therein. 

The  demurrer  was  sustained  at  the  Spe- 
cial Term  uimn  the  ground  that  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  as  against  the  de- 
fendants Ferguson.  An  appeal  was  talien 
from  the .  iqteBlocutory  judgment  entered 
thereupon  to  the  Appellate  Division,  where 
It  was  alBrined  without  expressing  in  the 
order  affirming  the  judgment  any  grounds 
therefor,  but  it  appears  by  the  opinion  of 
the  Appellate  Division  that  a  majority  of 
the  memt>ers'of  the  court  were  of  the  opin- 
ion that  the  complaint  states  a  cause  of  ac- 
tion against  the  defendants  Ferguson,  and 
that  it  also  states  a  cause  of  actlpn  against 


the  defendant  Ote  New  England  Navigation 
Company,  and  that  such  causes  of  action 
hare  been  Improperly  united-  in  .the  com- 
plaint The  interlocutory  judgment  sustain- 
ing said  demurrer  was  affirmed.  129  A0P. 
Div.  178,  113  N.  Y.  Supp.  396. 

Final  judgment  has  beoii  entered  against 
the  plaintlffB  in  favor  of  the  defendants  Fei^ 
gnson  upon  the  order- affirming  the.  interloc- 
utory judgment  The  plaintiffs  insist  la 
this  court  that  the  Appellate  Division  was 
restricted  in  its  consideration  of  the  appeal 
to  the  question  as  to  whether  the  complaint 
states  facts  sufficient  to  constitute  a  cause 
of  acti<«  against  the  demurring  defendants. 

The  contention  of  the  appellants  arises 
from  their  confusing  the  power  of  appel- 
late courts  in  determining  appeals  Involving 
questions  of  fact  with  appeals  Involving  di- 
rectly or  indirectly  questions  of  law. 

It  is  one  of  the  fundamental  principles  -  of 
our  law  tliat  questions  of  fact  are  to  be 
tried  and  determined  in  a  court  of  original 
jurisdiction,  and  it  is  not  the  appropriate 
function  of  an  appellate  court  sitting  as 
such  to  determine  controverted  questions  of 
fact  and  render  final  judgment  upon  such 
determination.  Dndoe  v.  Kelley,  197  N.  Y. 
76,  89  N.  B.  876;  Benedict  ▼.  Arnonx,  164 
N.  Y.  716,  724^  49  N.  E.  326;  Moffet  T.  Bade- 
ett  IB  N.  Y.  622;  Altman  ▼.  HofeUer,  162  N. 
Y.  498,  46  N.  B.  961;  Matter  of  Chaimian, 
162  N.  Y.  466,  66  N.  B.  994. 

There  is  an  exertion  provided  by  statnte 
by  which  the  Appellate  Division  Is  given  ao- 
thority  to  decide  questions  of  fact  and  re- 
ceive further  testimony  in  case  of  certain  i^ 
peals  from  the  Surrogate's  Court  (Code  Civ. 
Proa  i  2586),  and  a  submitted  controversy 
to  a  court  of  record  is  tried  in  the  Appellate 
Division  of  the  Supreme  Court  but  the  facts 
upon  which  the  controversy  depends  pust  be 
stated  by  the  parties.  Code  Civ.  Proc.  ii 
1279-1281.  Where  a  judgment  is  reversed, 
final  judgment  cannot  be  rendered  by  the 
appellate  conrt  unless  the  facts  are  con- 
ceded, uncontrovertlbly  established  b^  rec- 
ord or  otherwise^  or  found  by  the  trial  court 
Duclos  V.  Kelley,  siupra;  Matter  of  Chap- 
man, supra. 

These  rules,  however,  do  not  apply  wliere 
the  issue  to  be  determined  is  solely  one  of 
law.  A  demurrer  raises  an  issue  of  law. 
Code  Civ.  Proc.  {  964.  In  deciding  an  issue 
of  law  the  appellate  court  may  affirm  or 
reverse  an  order  or  judgment  upon  any 
ground  and  for  any  reason  that  sudi  court 
may  decide  to  be  contr<dUng,  regardless  of 
the  ground  or  reason  stated  in  deciding  such 
issue  by  the  Special  or  Trial  Term. 

It  appears  from  the  complaint  that  the  de- 
fendant the  New  England  Navigation  Com- 
pany is  a  foreign  corporation,  engaged  In 
carrying  and  transporting  goods,  wares, 
and  merchandise  as  a  common  carrier  for 
hire  and  in  operating  certain  specified  lines 
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to  seacoast  towns.  The  defendants  Fergu- 
son are  copartners  "engaged  In  the  trucking 
and  express  business  and  the  carrying  and 
transporting  of  goods,  wares  and  merchan- 
dise for  hire  In  and  about  the  borough  of 
Manhattan,  city  and  state  of  New  York,  as 
a  common  carrier  for  hire."  The  complaint 
alleges:  "Fourth.  That  heretofore  and  on 
or  about  the  26th  day  of  December,  1906, 
plaintiffs  above  named.  In  the  borough  of 
Manhattan,  dty  and  state  of  New  York, 
delivered  to  defendants  above  named  one  case 
of  goods,  wares,  and  merchandise,  designat- 
ed by  the  number  2291,  the  contents  of  which 
Is  more  particularly  set  forth  In  'Schedule 
A'  hereunto  annexed  and  made  a  part  of  this 
complaint,  properly  packed,  marked,  and  con- 
signed to  Jordan  Marsh  Company,  Boston, 
Mass.,  which  said  defendants  accepted  as 
such  common  carriers  for  the  purpose  of 
carrying  and  delivering  them  to  said  con- 
signee, for  and  In  consideration  of  a  rea- 
sonable re^vard  to  be  paid  therefor." 

It  Is  further  alleged  in  the  complaint  that 
the  defendants  wholly  failed  and  omitted  to 
deliver  said  goods  to  said  consignee;  that 
demand  has  been  made  therefor ;  that  the 
defendants  refuse  to  deliver  the  same;  and 
that  Tordan  Marsh  Company  has  sold'  and 
transferred  to  the  plalntlfFs  all-  right,  title, 
^nd  Interest  In  atid  to  the  claim  upon  which 
the  action  is  founded.  Judgment  Is  demand- 
ed for  the  value  of  th«  case  of  goods. 

There  Is  no  statiite  to  prevent  two  or  more 
persons  from  Jointly,  or  Jointly  and  sever- 
,  ally,  contracting  to  transport  a  caie  of  goods 
from  one  place  to  another.  It  may  be  the 
common  practice  as  claimed,  where  a  case 
of  goods  Is  transports  from  the  city  of 
New  York  to  the  dty  of  Boston  by  way  of 
coastwise  lines,  to  deliver  th6  skme  to  a  lo- 
Ml  truAman  for  transportation  from  the 
place  of  business  of  the-  conslg^nor  to  the 
-navigation  company,  aitd  that  the  naviga- 
tion company  then  receives  it  for  transporta- 
tion to  the  dty  of  the  consignee.  In  such 
case  when  the  local  truckman  makes  the  de- 
livery to  the  navigation  company  he  so  com- 
pletes bis  contract  as  to  be  free  frotu  any 
liability  to  the  consignor. 

It  Is  possible  that  It  will  appear  upon 
the  trial  that  the  case  of  goods  was  so  giv- 
en to  the  demurring  defendants,  the  local 
truckmen,  and  that  it  was  delivered  by  them 
to  the  navigation  company,  and  that  evi- 
dence of  a  Joint  agreement  by  the  defend- 
ants to  transport  the  case  of  goods  cannot 
be  shown.  The  Special  Term  assumed  that 
the  proof  up<m'  a  trial  would  be  in  accord- 
ance with  such  possibility,  and  that  as  the 
complaint  shows  a  delivery  to  the  naviga- 
tion company,  no  cause  of  action  was  stated 
as  against  the  demurring  defendants.  The 
.\ppellate  Division,  however,  has  assumed 
that  there  is  In  the  complaint  an  Independent 
and  separate  charge  of  violation  of  contract 


against  the  demurring  defendants  and  the 
na-vlgatlon  company,  and  that '  consequently 
two  causes  of  action  are  Improperly  united 
In  the  complaint,  and  for  that  reason  the  de- 
murrer should  be  sustained. 

Upon  a  demurrer  only  the  allegations  of 
the  pleading  are  to  be  considered.  No  Infer- 
ence or  assumption  can  be  indulged  in  ex- 
cept such  as  properly  arises  from  the  plead- 
ing to  which  the  demurrer  Is  served.  The 
plain  language  of  the  fourth  paragraph  of 
the  complaint  charges  a  Joint  promise  on 
the  part  of  the  defendants  to  accept  the 
goods  in  the  dty  of  New  York  and  trans- 
port them  to  the  consignee  and  of  a  failure 
on  the  part  of  the  defendants  to  perform 
their  contract. .  The  complaint  therefore 
states  one  cause  of  action  against  both  de- 
fendants. 

The  Judgment  of  the  Spedal  Term  and  of 
the  Appellate  Division  should  be  reversed 
and  Judgment  rendered  for  plaintiffs  on  d^ 
murrer,  with  costs  in  all  courts,  with  leave 
to  the  defendants  to  withdraw  demurrer  and 
serve  answer  -within  twenty  days  on  the 
payment  of  such  costs. 

CTTLTjEN,  G.  J.,  and  HAIWHT,  WBBNBR, 
WIIilARD  BARTIjETT,  QISCOCK,  ,aa4 
COLLIN,  JJ.,  concur. 

Judgment   accordlnglT. 


(JOO  N.  T.  617) 

'         PUNDA  t.  BBirrS  et  al 

(Court  of  Appeals  of  New  York.    Nov.  29, 
1910.) 

1.  Appeal  awd  Error  (f  1094*)— Unanimous 

AFFTRMANCK    -BZ    APPEtLATB    DIVISION— EF- 
FECT. .1 
A  finding  of  fact  nnanlmonsly  affirmed  by 

the    Appellate   Division    ia   conclusive   on   the 

Court  of  Appeals. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  -ff  4322-1352 ;    Dec  Di«.  i 

1094.»1 

2.  APPEAt  AND  BbBOR  (f  1004*)— BZOBPTIOIW 

— SUFFICIENCT. 

An  exception  to  each  and  eveiy  finding  of 
fact  and  conclusion  of  law  contained  in  the 
referee's  report,  except  the  first  finding  of  fact, 
ia  unavailing  on  appeal  from  a  Jndgment  of  the 
Appellate  Division,  unanimously  affirming  Ihe 
findings  of  fact,  where  the  findings  sustain  the 
conclusions  of  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  1094.*] 

8.  APPEAt   AND   ERBOB    (8  711*)— BXCBPnONS 

— SUFFICIENCT. 

An  exception  to  the  refusal  of  the  court 
to  find  aa  requested  in  an  action  to  foreclose 
mechanics'  Hens  that  each  and  every  lien  men- 
tioned in  the  complaint  be  canceled  and  dis- 
charged of  record  is  unavailing  on  appeal  from 
a  judsment  of  the  Appellate  Division,  where 
none  of  the  requests  to  find  appear  in  the  rec- 
ord. : 

[EA.  Note. — For-  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  2950;   Dec.  Dig.  J  711.*] 
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4.  Appeaz.   Am  Dbbob  (f   10S2*)  —  Apfeai, 
FBOV  Appellate  Division— QnEsnoNs  Bb- 

VIEWABia. 

The  Court  of  Appeals  on  appeal  from  a 
judgment  of  the  Appellate  DiTision,  unanimous- 
ly affiiming  a  jadnnent  foreclosing  mechanics' 
hens,  cannot  modiqr  tiie  jadement  by  deducting 
items  not  subject  of  a  meoianic's  lien,  where 
there  is  no  sufficient  exception. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror.  Cent.  Dig.  ||  1133-113S:  Dec.  Dig.  { 
1082.*] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vUdon,  Fourth  Department 
■  Action  by  Henry  Funda  against  Samuel  T. 
Betts  and  others  to  foreclose  mechanics' 
liens.  From  a  Judgment  of  the  Appellate 
Division  (134  App.  Dlv.  908,  118  N.  T.  Supp. 
1107),  affirming  a  Judgment  for  plaintiCT  and 
certain  of  the  defendants,  defendants,  Sam- 
uel T.  Betts  and  another,  appeal.    Affirmed. 

George  W.  Gray,  for  appellants.  John  F. 
Nash,  for  respondent  Henry  Funda. 

PER  CURIAM.  The  Judgment  in  this  ac- 
tion forecloses  mechanics'  liens  in  behalf  of 
the  platntiff  and  the  defendants  other  than 
Samuel  T.  Betts  and  Edith  L.  Betts  upon 
certain  property  in  the  city  of  Syracuse. 
Mr.  and  Mrs.  Betts  are  the  owners  of  the 
property,  and  have  heen  held  liable  upon  the 
ground  that  the  repairs  and  improvements 
upon  the  same  were  undertaken  by  the  les- 
see, and  made  by  the  lienors  with  their  eon- 
sent  The  Judgment  entered  upon  the  report 
of  the  referee  has  l>een  nnanimously  affirmed 
by  the  Appellate  Division,  and'  therefore  this 
finding  is  conclusive  upon  us.  The  only  ques- 
tions presented  by  the  appeal  arise  upon  the 
appellants'  exceptions  to  the  conclusions  of 
law  and  to  rulings  upon  the  admission  and 
exclusion  of  evidence. 

"The  appellants  except  to  each  and  every 
finding  of  fact  and  conclusion  of  law"  con- 
tained in  the  referee's  report,  except  the  first 
finding  of  fact.  This  exception  avails  noth- 
ing to  the  appellants,  inasmuch  as  the  find- 
ings of  fact  amply  sustain  the  conclusions 
of  law.  There  is  a  second  exception  "to  the 
refusal  of  the  court  to  find  as  requested, 
that  each  and  eVery  lien  mentioned  and  set 
forth  in  the  complaint  •  *  •  be  canceled 
and  discharged  of  record."  This  exception 
Is  equally  unavailable,  as  none  of  the  appel- 
lants' requests  to  find  appear  In  the  record. 

An  examination  of  the  evidence  shows  that 
the  appellants  have  been  charged  with  some 
items  of  work  which  were  not  properly  the 
subject  of  a  mechanic's  lien;  such,  for  ex- 
ample, as  the  advertising  panels  mentioned 
in  the  testimony  of  the  plaintiff  and  describ- 
ed in  the  brief  for  the  appellants  as  easels. 
There  are  no  exceptions  In  the  record,  how- 
ever, which  would  permit  a  modification  by 
the  deduction  of  items  of  this  character. 
The  Appellate  Division  might  have  relieved 
the  appellants  In  this  respect,  but  there  is 


no  power  In  this  court  1»  do  so  in  the  ab- 
sence of  a  sufficient  exception. 

For  these  reasons  the  Judgment  must  be 
affirmed,  with  costs. 

CULLBN,  a  J.,  and  GRAY,  HAIGHT, 
WILIARD  BABTLETT,  HISCOCK,  and 
COUtilN,  33.,  concur.    VANN,  J,  not  voting. 

Judgment  affirmed. 

(8S  Oil.  St  101) 
FICKEL  et  aL  v.  GRANGER. 
(Supreme  Court  of  Ohio.     Nov.  22,  1010.) 

(SyUabiu  ly  the  Court.) 

1.  DiVOBOB   (I   231*)  —  "AUQfONY"  —  DliBlHI- 
TION. 

"Alimony"  is  not  due  and  payable  as  debt, 
damages,  or  penalty ;  but  is  an  award  by  the 
court  upon  considerations  of  equity  and  pub- 
lic policy  and  is  founded  upon  the  obligauon, 
which  grows  out  of  the  marriage  relation,  that 
the  husband  must  support  bis  wife,  which  ob- 
ligation continues  after  legal  separation  withoat 
her  fault 

[Dd.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  S§  058-661,  664 ;    Dec.  Dig.  §  231.* 

■For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  307-811 ;   v<i  8,  pp.  7571-7572.] 

2.  DiVOBCE     (§     321%»)— AUMONT— LlABILITr 

FOB  Debts  of  Wife. 

Alimony  cannot,  either  before  or  after  pay- 
ment thereof,  be  subjected  to  the  payment  of 
debts  of  the  wife  which  existed  prior  to  the  al* 
lowance  thereof. 

[Ed.  Note.— C\>r  other  cases,  see  IMvorce, 
Dec.  Dig.  %  321%.»] 

Error  to  Circuit  Court,  Cuyahoga  County. 

Action  by  one  Granger  against  Minnie 
Flckel  and  others.  Judgment  for  defendants 
in  the  court  of  common  pleas  was  reversed 
by  the  circuit  court,  and  defendants  bring 
error.  Reversed,  and  Judgment  for  plaintiffs 
in  error. 

On  October  15,  1906,  the  plaintlflT  In  error, 
Mrs.  Flckel,  was  Indebted  to  the  defendant 
in  error  upon  a  judgment  of  the  probate 
court  of  Cuyahoga  county  In  the  sum  of 
$1,051.37,  which  was  subsequently  reduced 
by  a  payment  of  |200  on  October  30,  1906, 
leaving  a  balance  due  to  the  defendant  in 
error  of  $861.37,  with  interest  On  June  18, 
1908,  Mrs.  Flckel  was  divorced  from  her  hus- 
band, Jacob  Flckel,  and  was  awarded  $1,200 
alimony  for  her  support  and  maintenance 
and  was  awarded  the  sole  custody,  care,  and 
control  of  the  three  minor  children  of  the 
parties  to  said  divorce  suit  This  amontat  of 
alimony  was  on  the  following  day  paid'  to 
her  attorney,  B.  C.  Sehwan,  one  of  the  plaln- 
tiflLS  In  error.  On  June  20th  the  defendant 
in  error  began  this  action,  setting  up  in  her 
petition  "that  said  Minnie  Flckel  has  no  real 
or  personal  property  subject  to  execution  out ' 
of  which  said  money  can  be  collected,  but 
that  defendant,  E.  C.  Schwau,  is  indebted  to 
said  Minnie  Flckel  In  the  amount  of  about 
$1,200  for  alimony  received  by  said  Sehwan 
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for  said  Minnie  Flckd,"  and  praying  tbat 
aald  money  in  Schwan's  bands  be  subjected 
to  the  payment  of  ber  claim.  It  appeared 
on  the  bearing  of  said  .cause  tbat  Sebwan 
had  sttU  In  bis  bands  $800  of  the  $1,200  re- 
ceived,  having  retained  $250  dne  blm  for 
fees  in  the  divorce  case  and  for  other  legal 
services,  and  having  paid  $150  to  Mrs.  Flpkel 
and  on  her  behalf  to  other  persons.  Mrs. 
Fickel  claimed  $500  in  lieu  of  a  homestead, 
which  was  conceded  to  her;  and  the  conten- 
tion was  therefore  over  the  remainder  of  the 
alimony,  to  wit,  $300,  wbicb  the  plalntlfT  in 
error  contended  could  Bot  be  snbjected  to 
tfaf  jMyment  of  the  claim  of  defendant  in  er- 
ror. The  conrt  of  common  pleas  held  with 
the  plaintifT  in  error  and  dismissed  the  peti- 
tion. Upon  appeal  a  majority  of  the  circuit 
court  were  of  a  different  opinion  and  they 
ratified  the  payment  by  Schwan  of  the  $600 
to  Mrs.  Fickel,  as  her  statutory  exemption 
td'lleu  of  a  homestead,  but  ordered  him  to 
pay  said  balance  of  $300  to  the  defendant  in 
error,  and  rendered  Judgment  agalxist  both 
plaintiffs  in  error  for  costs.  To  reverse  the 
Judgment  of  the  dicnit  court,  this  petition 
In  error  is  prosecuted. 

B.  G.  Schwan,  for  plaintiffs  In  error. 
Laubscher  &  Kees,  for  defendant  in  error. 

DAVIS,  X  (after  stating  the  facts  as 
above).  The  qnestion<  which  is  submitted  to 
us  in  this  case  is  this:  Can  money  or  prop- 
erty which  has  been  awarded  as  alimony  be 
subjected  to  pre-existing  debts  of  the  wife? 
It  seems  to  be  conceded  that  the  question 
shoflid  be  answered  in  the  negative^  except 
in  cases  where  the  alimony  has  come  into 
tbe  wife's  possession;  -but  we  are  of  the 
dplnlon,  Tor  reasons  which  will  be  stated  lat- 
er,  that  at  no  time  and  under  no  circnm- 
stances  can  alimony  be  lawfully  subjected  to 
the  payment  of  a  pre-existing  debt  There  Is 
a  clear  distinction  in  reason  between  debts 
antecedent  and  debts  subsequent  to  the  time 
of  the  allowance  and  payment  of  alimony. 
The'  latter  class  may  be  presumed  to  have 
been  made  on  the  credit  of,  and  with  refer- 
ence to,  the  alimony;  not  so  the  former. 

Alimony  is  an  allowance  for  support, 
which  is  made  upon  considerations  of  equity 
and  public  policy.  It  is  not  property  of  the 
wife  recoverable  as  debt«  damages,  or  penal- 
ty, State,  on  complaint  of  Cook,  y.  Ck>ok,  iM 
(3|hio  St  666,  64  N.  Si.  667,  58  Lu  R.  A.  625. 
It  la  based  upon  the  obligation,  growing  out 
of  the  marriage  relation,  tbat  the  husband 
must  support  his  wife,  an  obligation  which 
contlaoes  even  after  a  legal  separation  with- 
out ber  fault  Being  thus  founded  upon 
public  poli(7  and  created  in  equity,  it  can- 
not be  diverted  from  the  purpose  of  support 
without  public  injury;  and  therefore  the 
courts  which  create  the  fund  should  see  that 
it  i».qot  subjected  to  the  rapacity  of  pre-ex- 
isting creditors,  who  necessarily  became  such 


on  the  faith  and  credit  of  other  funds.  Such 
creditors  have  no  clafan  on  the  support  pro- 
vided by  the  husband  during  the  existence 
of  the  marriage  relation.  We  see  no  reason 
for  allowing  such  a  claim  upon  the  support 
which  he  is  compelled  by  law  to  make, 
whether  with  or  without  legal  separation. 
Substantially  the  same  answer  was  made  to 
this  question  by  the  Court  of  Appeals  of  New 
York  in  Romaine  v.  Ghauncey  et  al.,  129  N. 
Y.  666,  29  X.  E.  826,  14  L.  R.  A.  712,  26  Am. 
St  Rep.  544;  and  the  same  doctrine  was  an- 
nounced in  Kansas  in  Kingman  &  C!o.  T. 
Carter,  8  Kan.  App.  46,  64  Pac.  13. 

We.  do  not  think  that  this  case  runs  paral- 
lel with  the  cases  involving  pension  money, 
because  section  4747  of  the  Revised  Statutes 
of  the  United  States  (U.  S.  Comp.  St  1901, 
p.  3279)  provides  that  money  due  to  a  pen- 
sloner  shall  inure  wholly  to  the  benefit  of 
such  pensioner  only  while  it  is  in  course  of 
transmission  to  the  pensioner,  and  because 
the  pensioner's  claim  is  wholly  created  by 
the  statute. 

Jndgmoit  of  <drcuit  conrt  reversed,  and 
Judgment  for  plaintiffs  In  error. 

SUMMERS,  a  J.,  and  BPEAB,  SHAUOK, 
and  PRICB,  JJ.,  concur. 


01  Oik.  St  m 
AKRON  ft  C.  J.  R.  00.  T.  WEEDMAN. 
(Supreme  C!ourt  of  (Mo.    Mot.  22,  19ia) 

{Byllahui  ly  the  Oowrt.) 

1.  Afpeai,  and  Ebbob  (I  429*)— Waivkb  or 
SpyMoifs— Dkath  or  DkfxItdaiit  in  ESbbob 

— EJlTECT. 

In.  view  of  the  j>rovisio&a  of  sections  671S 
and  6714,  Revised  Statutes,  counsel  authorized 
to  represent  the  party  who  prevails  in  the 
court  of  common  pleas  is  empowered  to  waive 
summons  in  error  upon  a  petition  in  error  in 
the  circuit  court  for  its  reversal,  and  there  being 
such  waiver  in  writing  the  jurisdiction  of  the 
circnit  court  is  complete,  even  though  the  pre- 
vailing  party  dies  before  the  filing  of  the  peti- 
tion in  error,  the  fact  of  such  death  not  betng 
known  to  the  adversary  party  or  to  connseL 
McOuire  et  al.  v.  Ranney,  49  Ohio,  372,  84  N. 
E.  719,  overruled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  2168-2172;  Dec.  Dig.  i 
429.*] 

2.  Apfkal   and    Ebbob    (|   334*)— Dbats  OV 
I>efe;tdant   in    Ebbob— STjBsnTinioir   or 

EXECDTOB. 

In  such  case  the  death  of  the  prevailing 
party  being  made  known  in  the  circnit  court 
his  executor  should  be  made  a  party  defendant 
by  amendment  of  the  proceeding  which  is  au- 
thorized by  section  6114,  Revised  Sututes. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Sf  1851-1863;  Dec  Dig.  i 
384.*] 

E>rror  to  Circuit  Court,  Huron  County. 

Action  by  Jane  Ramey  against  the  Akron 
&  Chicago  Junction  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. Pending  proceedings  in  error  plaintiff 
died,  and  defendant  moved  to  substitute  the 
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juune  of  C.  B,  WeecLman,  executor,  as  plalm- 
tlCC.  Motion  orerruled.  Bad  defendant  brings 
error.    Reversed. 

On  the  25th  of  Jannary,  1907,  Mrs.  Barney 
recovered  a  judgment  In  the  court  of  common 
pleas  against  the  railroad  company  in  an  ac- 
tion upon  contract  On  the  8d  of  May,  1007, 
the  company  filed  a  petition  In  error  In  the 
circuit  court  for  the  reversal  of  that  Judg- 
ment. The  Issuance  and  service  of  snmmons 
on  said  petition  In  error  was  waived,  and  the 
appearance  of  Jane  Barney  was  entered  by 
the  following  indorsement  on  said  petition  In 
error  and  by  her  attorneys  of  record  In  the 
court  of  common  pleas:  "Now  comes  Jane 
Bamey,  the  defendant  in  error  In  the  above- 
entitled  error  proceeding,  by  C.  P.  Wickliam 
and  E.  M.  Palmer,  her  attorneys  of  record 
in  the  original  action,  and  also  her  attorneys 
in  this  error  proceeding,  and  waives  the  is- 
suance and  service  of  summons  In  error  In 
this  proceeding  In  error  and  enters  her  vol- 
untary appearance  herein.  H  M.  Palmer  and 
C.  P.  and  L.  W.  WIcltham,  Attortaeys  for  De- 
foidant  In  Error." 

At  two  terms  of  the  drcoit  court  the  hear- 
ing of  said  proceeding  was  continued,  once 
upon  the  application  of  coonael  for  the  com- 
pany, and  once  upon  the  application  of  coun- 
sel for  Mrs.  Ramey.  Thereupon  it  was  learn- 
ed by  counsel  that  Mrs.  Ramey  had  died  on 
the  9th  of  March,  1907,  though  the  fact  of 
her  death  was  not  previously  known  by  her 
own  counsel,  nor  by  any  of  the  attorneys  or 
officials  of  the  company.  Up<m  that  discov- 
ery, on  September  10,  1908,  0.  B.  Weedman, 
who  had  been  qualified  as  executor  of  her 
will  by  the  same  counsel  who  had  represent- 
ed her  on  the  trial  of  the  cause  in  the  court 
of  common  pleas,  filed  the  following  motion 
in  the  circuit  court:  "Now  comes  C.  B.  Weed- 
man,  as  executor  of  last  will  and  testament 
of  Jane  Ramey,  deceased,  and  not  entering- 
his  personal  appearance  herein,  but  appear- 
ing only  for  the  purposes  of  this  motion,  and 
protesting  against  the  Jurisdiction  of  this 
court  In  the  above-entitled  proceeding,  and  of 
himself  as  such  executor,  moves  the  court  to 
dismiss  said  proceeding  for  the  reason  that 
(m  the  9th  day  of  Mardi,  A.  D.  1907,  said 
Jane  Ramey,  deceased,  departed  this  life, 
and  summons  tn  error  did  not  issue  within 
four  months  from  and  after  the  rendition  of 
the  Judgment  sought  In  said  proceeding  to  be 
reversed,  nor  has  service  of  the  same  even 
beoi  had  np<m  him  as  such  executor.  E.  M. 
Palmer,  C.  P.,  L.  W.  &  B.  D.  Wickham,  At- 
torneys for  C.  B.  Weedman,  Administrator  of 
the  liBtate  of  Jane  Bamey,  Deceased."  There- 
upon, on  September  14,  1908,  counsel  for 
the  company  filed  in  the  circuit  court  the  fol- 
lowing motion  for  the  amendment  of  said 
proceeding:  "Now  comes  the  plaintiff  in  er- 
ror in  the  above-entitled  error  proceeding, 
and  moves  the  court  to  amend,  upon  proper 
terms,  the  -petition  In  error  heretofore  filed 
herein,  and  the  record  of  said  proceeding,  by 
strilcing  therefrom  the  name  of  Jane  Ramey, 
63N.E.-^ 


and  by  adding  in  lieu  thereof  the  name  of 
0.  B.  Weedman,  as  executor  of  Jane  Bamey, 
and  by  adding  to  said  petition  in  error 
proper  averments,  showing  the  death  of  said 
Jane  Bamey,  and.  the  appointment  and  quali- 
fication of  said  C.  B.  y^eedman  as  her  execu- 
tor, and  as  ground  therefor  says:  That  said 
proposed  amendments  are  in  furtherance  of 
Justice,  and  that  said  final  Judgment  sought 
to  be  reversed  in  said  error  proceeding  was 
rendered  in  the  original  action  in  the  court 
below  at  the  January  term  thereof,  1907,  and 
on  the  25th  day  of  January  In  said  year;  and 
that  said  Jane  Bamey  departed  this  life  on 
the  9th  day  of  March,  A.  D.  1907;  and  that 
said  C  B.  Weedman  was  duly  appointed  and 
qualified  as  her  executor  on  the  18th  day 
of  March,  A.  D.  1907,  by  the  court  of  pro- 
bate in  and  for  the  county  of  Huron,  and 
state  of  Ohio;  and  that  at  the  time,  to  wit, 
May  3,  1907,  said  petition  in  error  was  filed 
in  this  court,  and  said  error  proceeding  com- 
menced, said  executor  had  due  and  legal  no- 
tice and  knowledge  thereof,  and  duly  entered 
his  voluntary  appearance  In  said  error  pro- 
ceeding, and  from  thenceforward  until  after 
the  last  term  of  this  court,  treated  the  same 
as  duly  pending  in  this  court,  and  having 
bad  due  notice  and  knowledge  of  the  penden- 
cy of  said  proceeding,  and  the  purpose  there- 
of, ever  since  the  same  was  filed  therein,  hft 
is  now  estopped  to  claim  to  the  contrary; 
and  that  through  mistake  and  inadvertence- 
the  name  of  Jane  Ramey  was  inserted  in  said 
petition  in  error  and  so  filed,  instead  of  the- 
name  of  C.  B,  Weedman,  as  her  executor, 
and  as  defendant  in  error  in  said  proceeding;, 
and  that  this  plaintiff  in  error  did  not  laiow, 
nor  did  any  one  of  its  attprneys  know  of 
the  death  of  said  Jane  Ramey  until  about  the 
28th  day  of  June,  A.  D.  1907,  but  the  attor- 
neys in  the  original  action  for  Jane  Ramey 
and  said  C.  B.  Weedman,  her  executor  a» 
aforesaid,  and  his  general  attorney  in  Qie 
settlement  of  her  estate,  did  Icnow  of  her 
death  at  all  the  dates  hereinbefore  stated  sub- 
sequent to  that  of  her  death,  and  that  In, 
their  conduct  in  reference  to  said  error  pro- 
ceeding In  this  court  said  attorneys  and  said 
executor  treated  the  same  as  duly  commenced 
and  pending  against  said  executor,  and  in  all 
their  negotiations  with  the  plaintiff  in  error, 
and  its  counsel,  and  In  their  statements  t» 
this  court,  they  in  like  manner  treated  said 
error  proceeding  as  duly  commenced  and 
pending  against  said  Weedman  as  such  exec- 
utor, and  that  said  attorneys  and  said  ex> 
ecutor,  by  their  conduct  and  statements 
aforesaid,  misled  this  plaintiff  in  error  and 
its  attorneys  into  the  honest  belief  that  said 
Jane  Ramey  was  in  full  life  on  said  3d  day 
of  May,  A.  D.  1907,  and  for  about  two  months 
thereafter.  Wherefore,  this  plaintiff  In  error 
prays  that  said  original  petition  and  said  rec> 
ord  may  be  amended  by  striking  therefrom 
the  name  of  Jane  Ramey,  and  by  Inserting  in. 
lien  thereof  the  name  of  C.  B,  Weedm«in,  as 
executor  of  the  last  will  and  testament  of 
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said  Jane  RJEuney,  and  by  adding  thereto  ap- 
propriate 'averments  showing  the  death  of 
said  Jane  Ramey,  and  the  appointment  and 
qualification  of  said  Weedman  as  her  execu- 
tor; and  that  said  executor  may  be  adjudged 
to  be  estopped  from  daiming  that  he  Is  not, 
and  never  was  a  party  defendant  to  said  er- 
ror proceeding,  and  that  It  may  have  such 
other  and  further  relief  in  that  behalf  as 
the  facts  and  justice  may  require.  Arrel, 
Wilson  &  Harrington,  Attorneys  for  the  De- 
fendant in  EJrror." 

All  the  material  facts  alleged  In  these  mo- 
tions were,  and  are,  admitted  to  be  true. 
The  circuit  court  overruled  the  latter  motion, 
and  sustained  the  former,  and  this  la  as- 
signed here  as  error. 

"  Arrel,  Wilson  &  Harrington  and  W.  Sev- 
erance, for  plaintiff  in  error.  E.  M.  Palmer 
and  O.  P.,  L.  W.  &  R.  D.  Wlckham,  for  de- 
fendant In  error. 

SHAUCK,  J.  (after  stating  the  facts  as 
above).  If  it  Is  assumed  that  attorneys  at 
law  are  agents  in  the  ordinary  sense  only  of 
the  parties  whom  they  represent  in  courts 
of  Justice,  the  familiar  rule  that  the  au- 
thority of  an  agent  is  revoked  by  the  death 
of"  his  principal  affords  justification  for  the 
action  of  the  circuit  court  in  overruling  the 
motion  of  the  plaintiff  in  error  to  amend  the 
proceeding  in  error,  as  well  as  in  sustaining 
that  of  the  defendant  in  error  to  dismiss  It 
But  the  subject  of  a  proceeding  In  error  is 
the  Judgment  whose  reversal  is  sought  Al- 
though, unlike  an  appeal,  a  petition  in  error 
Is  requisite  as  the  basis  of  the  proceeding, 
legislation  designed  to  make. the  proceeding 
practicable  and  to  relieve  It,  as  far  as  may 
be,  of  difficulty  and  uncertainty,  naturally 
considers  the  intimate  relation  of  the  Ju- 
risdiction exercised  by  the  original  and  ap- 
pellate courts,  as  well  as  the  peculiar  rep- 
resentative character  of  counsel  who  repre- 
sent parties  in  the  court  of  first  Instance. 
To  facilitate  the  acquisition  of  jurisdiction 
in  the  reviewing  court,  and  to  prevent  its 
failure,  sections  6713  and  6714,  Rev.  St,  were 
enacted.  The  former  section  provides  that 
-service  of  the  summons  in  error  shall  be 
sufficient  if  made  on  the  attorney  of  record 
in  the  original  case.  Section  6714  provides: 
"The  summons  mentioned  in  the  last  section 
shall,  upon  the  written  praecipe  of  the  plain- 
tiff in  error,  or  lils  attorney,  be  issued  by 
the  clerk  of  the  court  in  which  the  petition 
is  filed,  to  the  sheriff  of  any  county  in  which 
the  defendant  in  error,  or  his  attorney  of 
record  is  found  *  *  *  and  the  defendant 
in  error,  or  his  attorney,  may  waive  in  writ- 
ing the  issue  or  service  of  the  summons." 

To  say  that  counsel  who  appear  as  repre- 
sentatives of  parties  litigant  can  have  no 
authority  except  that  which  depends  upon 
the  terms  of  their  employment  or  its  actual 
continuance,  or  which  is  subject  to  annul- 
ment by  any  act  of  the  parties,  or  that  it 


may  be  revoked  in  any  way  by  one  party 
without  the  knowledge  of  his  adversary  and 
to  hiis  prejudice,  even  to  the  ext^it  of  de- 
feating the  review  of  a  judgment  is  to  daiy 
all  effect  to  these  provisions  of  the  statute 
and  to  introduce  linnecessary  confusion  and 
uncertainty.  It  results  from  these  provisioos 
that  when  a  party  authorixes  an  attorney 
to  represent  him  in  the  court  of  record  In 
which  the  cause  is  originally  tried,  he  there- 
by authorizes  him  to  represent  him  in  the 
steps  required  to  effect  the  jurisdiction  of 
the  reviewing  court  and  that  until  that  Jn- 
risdlction  is  effected,  a  revocation  of  his  au- 
thority, to  be  effective,  must  be  of  record. 

The  jurisdiction  of  the  circuit  court  was 
complete  when  the  counsel  who  had  represent- 
ed Mrs.  Ramey  in  the  court  of  common  pleas, 
In  strict  pursuance  of  the  terms  and  obvious 
purpose  of  the  statute,  entered  in  writing 
their  waiver  of  a  summons  on  the  petition  in 
error,  and  the  circuit  court  should  have  not 
only  overruled  the  motion  to  dismiss  the 
proceeding,  but  It  should  have  sustained  the 
motion  for  the  amendment  of  the  proceeding. 
It  caimot  be  necessary  to  repeat  recent  dis- 
cussions which  have  conducted  this  court  to 
the  conclusion  that  section  &114,  Rev.  St, 
provides  for  the  amendment  of  proceedings 
in  error  and  that  it  extends  to  such  amend- 
ment as  was  here  sought  The  cases  have 
been  Intelligently  collected  by  counsel,  and 
they  will  be  found  in  the  r^Mrter's  abstract 
of  the  briefs. 

The  action  of  the  circuit  court  In  dis- 
missing the  petition  in  error  was  in  accord- 
ance with  the  decision  in  McOulre  et  al. 
V.  Ranney,  49  Ohio^  372,  34  N.  E.  719.  But 
in  that  case  the  statute  authorizing  service 
of  summons  in  error  upon  the  attorney  of 
record  in  the  original  case,  and  anthorlzinc 
such  counsel  in  writing  to  waive  the  Issn- 
ance  of  summons,  does  not  appear  to  have 
been  dted  by  connsei  nor  considered  by  the 
court.  The  basis  of  the  conclusion  reached 
In  that  case  was  thus  stated  by  the  court: 
"The  decease  of  the  defendant  in  error  ter- 
minated the  authority  of  the  attorneys  of 
record  in  the  original  case,  and  hence  the 
entry  of  appearance  on  the  petition  in  er- 
ror  is  without  legal  effect"  However  ob- 
viously that  proposition  oomiwrts  with  the 
general  law  of  agency  It  cannot  be  recon- 
ciled with  the  statutory  provisions  above  cit- 
ed, nor  with  the  considerations  which  should 
control  in  the  administration  of  remedial 
statutes.    That  case  is  overruled. 

The  order  of  the  circuit  court  will  be  re- 
versed and  the  cause  will  be  remanded  to 
that  court  with  instruction  to  overrule  the 
motion  to  dismiss  tiie  petition  in  error  and 
grant  the  motion  to  amend,  and  for  further 
proceedings. 

Judgment  reversed. 

SUMMERS,  C.  J.,  and  CREW.  SPEAS, 
DAVIS,  and  PRICE,  JJ.,  concur. 
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STATE  T.  WALiDEB. 
(Snpreme  Court  of  Ohio.     Not.  22,  1910.) 

■  (BvlMu*  by  the  Court.) 

IiraoxiOATiiro  Lxovobs  (I  184*)  —  Salb  or 
HAI.T  Liquor— Local  Option  Law. 
It  b  anlawfnl  to  sell  malt  liquor  to  be 
vaed  aa  a  beverage  in  a  county  of  tbis  state 
where  the  county  local  option  law  is  in  force, 
whether  anch  malt  liquor  is  in  fact  intoxicating 
or  nonintozicating.  Such  is  the  effect  of  sec- 
tion three  (3)  of  said  enactment,  which  declares 
that  the  "phrase  'intoxicating  liquor*  as  used 
in  this  act,  shall  be  construed  to  mean  any 
distilled,  malt,  vinous,  or  any  intoxicating  liq- 
uor whatever."     See  99  Ohio  Laws,  p.  35. 

[Ed.  Note.— EV>r  other  cases,  see  Intoxicating 
IJanotB,  Cent  Dig.  H  142-144;    De&  Dig.  1 

For  other  definitions,  see  Words  and  Phrases, 
Toi  4,  pp.  8736-3746;  voL  8,  p.  7682.] 

Sbanck,  J.,  dissenting. 

Error  to  Circuit  Court,  Fulton  Comity. 

August  Waider  was  convicted  of  violating 
the  local  option  law  In  tUe  court  of  common 
pleas,  and  on  error  the  conviction  was  re- 
versed by  the  circuit  court,  and  the  state 
brings  error.    Reversed. 

See,  also,  92  N.  El  1126. 

At  the  April  term  of  the  court  of  common 
pleas  of  Fulton  county,  held  in  the  year  1909, 
the  following  charge  wea  made  against  the 
defendant  In  error,  to  wit:  "The  State  of 
Ohio,  Fulton  County^ — ss.:  Before  me,  Ed. 
Scott,  clerk  of  the  court  of  common  pleas  in 
and  for  said  county,  and  in  which  said  coun- 
ty Hon.  3.  M.  Killlts,  Judge  of  said  court.  Is 
now  Bitting,  personally  came  Fred  Orandy, 
who,  being  duly  sworn  according  to  law,  de- 
poses, and  says  that  on  the  twenty-fifth  day 
of  January,  1909,  in  the  county  of  Fulton 
and  state  of  Ohio,  one  August  Waider  did 
then  and  there  sell  intoxicating  liqnorB,  to 
wit,  a  malt  liquor  containing  .49  per  cent, 
alcohol  and  no  more,  commonly  known  as 
'Near  Beer,'  eus  a  beverage  to  one  Fred  Oran- 
dy; that  the  selling  of  said  Iftjuor  as  afore- 
said by  the  said  August  Waider  was  then  and 
there  prohibited  and  unlawful  and  contrary 
to  the  local  option  laws  of  the  general  as- 
s<>mbly  of  the  state  of  Ohio,  and  against  the 
peace  and  dignity  of  the  state  of  Ohio. 
Fred  Grandy."  This  is  followed  by  the 
proper  Jurat  signed  by  the  clerk  of  the  court 
Dpon  this  affidavit,  a  warrant  was  issued, 
and  the  accused  party  taken  into  custody 
and  before  the  said' John  M.  Killlts,  as  Judge 
of  the  court  of  common  pleas,  where  he  was 
tried  on  the  charge  made  in  said  affidavit 

The  bill  of  exceptions  shows  that  certain 
facts  ■nete  agreed  upon  at  the  trial,  namely: 
"It  was  admitted  Xsj  and  l>etween  counsel  in 
open  court  tliat  whatever  crime  was  commit- 
ted, if  any,  was  committed  in  the  county  of 
Fliiton  and  state  of  Ohio;  tiiat  a  local  op- 
tion election  was  held  In  the  county  of  Ful- 
ton, state  of  Ohio,  on  the  24th  day  of  No- 


vember, 190S,  and  that  a  majority  of  the  votes 
cast  were  in  favor  of  the  sale  of  intoxicating 
liquors  as  a  bevei^age  being  prolilbited ;  that 
whatever,  tf  any,  crime  was  committed,  was 
committed  more  than  30  days  after  the  date 
of  the  holding  of  said  local  option  election ; 
that  a  certificate  of  said  local  option  election 
has  been  filed  with  the  clerk  of  court  of  Ful< 
ton  county,  Ohio,  and  that  said  certificate 
la  on  record  as  provided  by  law."  The  state 
introduced  Its  evidence  and  rested,  and  the 
accused  introduced  his  evidence  and  rested. 
Thereupon  the  court  found  him  guilty  ar 
charged  In  the  affidavit,  and  assessed  a  fine 
of  ISO  and  the  costs  of  the  prosecution.  The 
finding  of  the  court  appears  In  the  Journal 
entry  as  follows:  "On  consideration  where- 
of the  court  finds  that  the  liquor  charged  in 
the  affidavit  to  have  been  sold  by  defendant 
was  a  malt  liquor,  but  was  not  lnt6zicating, 
and  the  court  finds  as  a  matter  of  law  that 
the  sale  of  said  malt  liquor  is  witliin  the  in- 
hibition of  statute  and  contrary  to  law." 
A  motion  for  new  trial  was  overruled,  to  all 
of  which  rulings  and  Judgment  proper  ex- 
ceptions were  entered.  A  bill  of  exceptions 
was  prepared,  allowed,  and  signed.  The  Cir- 
cuit court  granted  leave  to  file  therein  a  pe- 
tition in  error,  wlilch  was  filed,  and,  on  hear- 
ing tlie  canse  on  error,  said  court  reversed 
the  court  of  common  pleas,  on  the  ground,  as 
stated  In  the  Judgment  entry,  "that  said 
Judgment  is  contrary  to  law,  in  this,  to  wit; 
that  there  was  no  evidence  otTered  upon  the 
trial  of  said  cause  showing  or  tending  to 
show  that  the  beverage  sold  was  an  intoxi- 
cating liquor."  The  case  was  remanded  to 
the  court  of  common  pleas.  The  state  pros- 
ecutes error  in  this  court  to  reverse  the  Judgf- 
ment  of  the  circuit  court 

F.  H.  Wolf,  Pros.  Atty.,  and  Wayne  B, 
Wheeler,  for  the  State.  James  P.  Bagan,  for 
defendant  In  error. 

PRICE,  J.  (after  stating  the  facts  as 
abov^.  This  Is  one  of  the  many  cases  which 
hare  reached  ttils  court.  Involving  alleged 
violation  of  some  provision  of  the  county 
local  option  law.  The  act  is  designated  la 
the  statute  as  cunended  senate  bill  No.  345 
and  is  entitled,  "An  act  to  provide  against 
the  evils  resulting  from  the  traffic  In  Intoxi- 
cating liquors,  by  providing  for  local  option 
In  counties,"  and  was  passed  March  S,  1908, 
to  take  effect  and  be  in  force  on  and  after 
September  1,  190a  See  99  Ohio  Laws,  p.  35. 
It  is  regarded  as  a  ease  of  great  importance 
by  the  prosecuting  attorneys  of  at  least  15 
counties  of  the  state  who  Join  in  the  brief 
for  plaintiff  In  error.  Tbe  charge  preferred 
against  defendant  in  error  is  that  "on  the 
26th  day  of  January,  1909,  in  tbe  county 
of  Fulton  and  state  of  OIilo,  one  August  Wai- 
der did  then  and  there  sell  Intoxicating  liq- 
uors, to  wit,  a  malt  liquor  containing  .49  per 
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cent  alcobol  and  no  more,  commonly  known 
as  'Near  Beer,'  as  a  beverage  to  one  Fred 
Orandy;  that  the  gelling  of  said  Uquor  as 
aforesaid  by  the  said  August  Walder  wap 
then  and  there  prohibited  and  unlawful  and 
contrary  to  the  local  option  laws  of  the 
general  assembly,"  etc.  The  charge  In  full 
Is  found  in  our  statement  of  the  case.  We 
are  not  clearly  advised  as  to  the  author  of 
the  name  of  "Near  Beer,"  nor  as  to  Its  real 
significance,  but  It  may  mean  next  to  or  al- 
most "beer."  While  the  affidavit  charges 
^tbat  the  "Near  Beer"  so  sold  to  Grandy  was 
an  intoxicating  liquor,  to  wit,  a  malt  liquor 
of  .49  per  cent  alcohol,  it  was  found  by  the 
trial  court  where  the  evidence  wcub  heard  and 
considered  "that  the  liquor  charged-  in  the 
affidavit  to  have  been  Isold  by  defendant  was 
a  malt  liquor,  but  not  Intoxicating"  and  then 
found  as  a  matter  of  law  that  the  sale  of 
fiaid  malt  liquor  is  "within  the  inhibition  at 
statute  and  contrary  to  law." 
-  The  statute  authorizing  a  local  option  elec- 
tion provided  how  the  question  shotUd  be 
stated  on  the  ballots,  and  It  was  In  substance 
whether  the  sale  of  "Intoxicating  liquors"  as 
a  beverage  should  or  should  not  be  prohibit- 
ed. And,  when  the  majority  of  the  votes  cast 
at  the  election  were  In  favor  of  prohibiting 
the  sale  of  Intoxicating  liquors  In  that  coun- 
ty, section  2  of  the  act  referred  to  made  It 
unlawful  from  and  after  the  holding  of.  the 
«lectlon,  "for  any  person  iKrsonally  or  by 
agent,  within  the  limits  of  such  county,  to 
sell,  furnish  or  give  away  Intoxicating  liq- 
nora  to  be  used  as  a  beverage."  Therefore 
the  sole  living  question  In  the  case  Is:  Did 
Walder  violate  tlie  provisions  of  the  statute 
hy  selling  a  malt  liquor  that  was  not  In  fact 
Intoxicating?  Or  was  it  essential  to  a  convic- 
tion that  the  malt  liquor  sold  was  intoxi- 
cating? 

The  accused  testlfled  in  his  own  behalf, 
and  he  undertook  to  give  the  elements  com- 
posing and  the  method  of  brewing  the  liquor 
from  which  the  sale  was  made.  His  state- 
ment is  brief,  and  we  quote  from  it  "Ques. 
to  Deft  Tell  the  court  whether  or  not  you 
sold  Mr.  Grandy  beer  as  he  testified  to? 
Ans.  I  did.  It  isn't  beer — 'Near  Beer.'  At 
the  time  Mr.  Grandy  purchased  that  beer  we 
were  making  'Near  Beer"  on  a — that  is,  prac- 
tically it  wasn't  Intoxicating  at  all.  Of 
«ourse,  the  beer  was  made,  the  first  beer  that 
was  all  made  similar  only  far  weaker  than 
the  other  beer.  The  other  beer  contains  4 
to  5  per  cent  alcohol.  We  made  it  as  weak 
as  we  could,  and  then  we  boiled  ont  the  al- 
'Cohol  so  It  didn't  contain  any  alcohol  what- 
ever. Ques.  This  'Near  Beer'  you  sold  to 
<3randy?  Ans.  Yes,  sir;  then  the  raw  prod- 
uct, sugar,  etc.,  and  we  made  nothing  bat  a 
syrup.  These  articles  laid  tl>ere  till  we  got 
ready  to  use  them,  when  we  would  put  in 
one-third  of  the  first  substance,  which  didn't 
<K>ntaln  any  alcohol  whatever,  and  then  we 
took  two-f(>irds  of  the  other  stuff  which  con- 
tained mostly  water,  ahd  then  we  put  them 


together,  you  know,  and  carbonated  It  Car- 
bonatlng  Is  what,  forms  the  foam  and  gives 
It  the  life ;  but,  of  course,  there  is  a  natural 
limit  to  that.  It  might  be  30  hours  and  it 
might  be  10  hours.  It  depends  on  what  kind 
of  shape  you  keep  it  If  you  keep  it  in  a 
warm  places  it  would  generate  alcohol  right 
away:  where,  if  yovi  keep  it  cold,  it  might 
go  two  weeks  or  three  weeks,  as  far  as  that 
is  concerned,  and  never  get  alcohol.  That  is 
the  reason  I  didn't  ship  any  or  sell  any  ex- 
cept in  my  own  place." 

He  was  asked  to  tell  what  ingredl^ats  en- 
tered into  the  be^  sold  to  Grandy,  and  be 
said:  ."It  was  made  out  of  that  sugar — of 
course,  it  had  that  malt  Ingredient  Part  of 
the  malt  was  in  there,  but  the  alcohol  part 
had  all  boiled  out  There  Is  nothing  but  the 
nutritious  part  of  the  malt  •••.••  An- 
other question:  "Was  there  any  alcohol  in 
the  beer,  you  sold  Fred  (Grandy)?  Ans.  I 
suppose  it  had  generated  a  little,  but  I  don't 
think  at  jthe  time  I  sold  it— I  don't  think 
.there  was  probably  two-tenths  of  1  per  cent 
— maybe  not  that  much  *  •  •."  On  cross- 
examination  he  admits  the  malt  ingredi- 
ent, and  in  another  p^rt  of  his  testimony  he 
states  thfit  hops  are  used  in  lager  beer,  while 
in  the  Near  Beer  hop  extract  is  used ;  that 
Is,  nonalcoholic,  but  is  the  same  thing  as 
hops.  Again  he  Is  asked:  "Tliis  brew  that 
you  sold  that  day  would  become  intoxicating 
if  left  standing  there?  Ans.  Tes;  if  I  had 
sold  U  to  somebody  else,  or  let  It  go  ont  of 
the  place;  but  I  don't  allow  it  to  go  In  a 
can  or  pail  anywhere,  so  I  was  sure  it 
wouldn't  get  intoxicating.    •    ♦    ••• 

The  purchaser  of  this  article  called  "Near 
Beer"  testlfled  that  it  foamed  like  beei>— 
looked  like  beer  except  that  it  was  a  little 
llghter-^-and  smelled  like  beer.  He  also  tes- 
tified that  Walder  told  him  "he  bad  a  brew 
of  malt  the  same  as  they  would  for  beer,  and 
that  the  liquid  was  boiled  until  they  boiled 
tbe  alcohol  out  of  it  •  •  ♦  "  He  said  it 
was  made  from  malt  the  same  as  they  made 
their  beer.  It  appears  .from  the  above  and 
other  evidence  that  the  trial  court  is  fully 
supported  in  Its  fiudlitg  that  the  beverage 
sold  was  a  malt  liquor,  and  it  might  also 
have  been  found  that  if  given  time  or  mod- 
erate warmth.  It  would  generate  alcohol. 
For  this  reason  the  accused  would  not  sell 
the  beverage  to  be  taken  from  his  premises. 

What  is  the  law  applicable  to  the  finding 
and  the. facts?  .Section  3  of  the  county  local 
option  statute,  already  referred  to,  provides : 
"The  phrase  'Intoxicating  liquor'  as  used  in 
this  act  shall  be  construed  to  mean  any  dis- 
tilled, malt  vinous  or  any  intoxicating  liq- 
uor whatevM."  WUIe  this  section  of  the 
above  statute  has  not  heretofore  been  before 
this  court  for  construction,  we  borrow  light 
from  what  has  been  said  ia.  construing  cer- 
tain previsions  of  the  Dow  law  and  of  the 
later  Aiken  law,  concerning  the  taxing  of 
the  traffic  in  intoxicating  liquors.    In'Stato 


Digitized  by  VjVJVJV  IC 


«bio) 


STATE.  T.  WALDEB. 


633 


ex  rel.  Gnilbert,  Auditor,  r.  EanSman,  68 
Ohio  St.  689,  6T  N.  B.  1062,  a  dealer  in 
"Bishop's  Beer"  was  resisting  the  payment 
of  what  was  commonly  called  the  Dow  tax, 
because  such  beer  was  not  Intoxicating,  and 
did  not  come  within  the  purview  of  the  tax- 
ing statute.  This  court  held  in  the  syllabus 
that  "section  4364^,  Rev.  St,  applies  to  the 
business  of  selling  a  malt  liquor  or  beverage 
which  contains  less  than  2  per  cent,  of  al- 
cohol and  Is  not  Intoxicating."  The  court 
dlqwsed  of  the  question  In  the.  following  per 
curiam :  "Section  4S64-«,  Rev.  St,  imposes  a 
tax  on  the  business  of  trafiScking  In  any  in- 
toxicating liquors,  and  also  on  the  business 
of  trafficking  in  spirituous,  vinous  or  malt 
liquors.  The  generic  term  'malt  liquors'-  In- 
dndea  both  nonlntoxlcatlug  and  Intoxicating 
malt  liQuora.  •  •  *"  The  statute  then 
before  the  court  was  section  4361-0,  Sev.  St, 
which  provides  that  "upon  the  business  of 
trafficking  In  spirituous,  vinous,  malt  or  oth- 
er Intoxicating  liquors,  there  shall  be  assess- 
ed yearly  and  shall  be  paid  Into  the  county 
treasury  •  *  •  the  sum  of.  •  •  •" 
This  wording  is  the  same  as  contained  in  the 
prior  statute  on  the  subject  except  that  the 
word  "any"  In  the  former  Is  supplanted  by 
the  word  "other"  In  the  statute  in  force 
when  the  above  ECaufCman  Case  was  decided. 
In  8  later  case,  I«  FoUette,  Treasurer,  v. 
Murray,  81  Ohio  St  474,  91  N,  B.  294,  this 
court  considered  the  section  (4364-9),  which 
is  worded  as  above  quoted,  viz. :  "Upon  the 
business  of  trafficking  In  spirituous,  vinous, 
malt  or  other  intoxicating  liquors,  there 
shall  be  assessed,"  etc.  The  case  was  not 
one  of  "Near  Beer,"  but  of  "Frledon  Beer," 
containing  .47  of  one  per  cent  of  alcohol, 
which  It  was  claimed  was  not  Intoxicating. 
The  statutes  and  former  decisions  were  re- 
viewed, and  the  court's  conclusion  is  stated 
in  the  following  syllabus:  "Section  4364-9, 
Bev.  St  (98  Ohio  Laws,  p.  100),  in  effect 
April  10,  1906,  applies  to  the  business  of 
trafficking  In  malt  liquors,  whether  Intoxi- 
cating or  nonlntoxlcatlug." 

The  Legislature  went  further.  In  order  to 
make  dear  Its  meaning,  and  made  a  defini- 
tion of  the  phrase  "trafficking  In  intoxicating 
liquors,"  which  1?  found  in  section  4364-16, 
Rev.  St  And  we  find  that  In  the  statute 
providing  for  municipal  local  option  the  Leg- 
islature, in  section  4364-20c,  Rev.  St,  de- 
fines "the  phrase  'Intoxicating  liquors'  as 
used  in  this  act  shall  be  construed  to  mean 
any  distilled,  malt  vinous,  or  any  other  in- 
toxicating liquors." 

Now,  as  we  come  to  the  county  local  op- 
tion law,  we  find  the  Legislature  attempting 
to  silence  all  quibbles  as  to  what  the  phrase 
"intoxicating  liquor"  means,  enacting  section 
3  of  that  act  which  may  again  be  quoted: 
"The  phrase  'intoxicating  liquor*  as  used  in 
this  act  shall  be  construed  to  mean  any  dis- 
tilled, malt  vinous,  or  any  intoxicating  liq- 
uor whatever."  This  definition  is  very  clear, 
and  la  not  vexed  with  the  word  "any"  or 


"otiier"  which  gave  rise  to  the  legal  contro- 
versies lu  construing  .  the  taxing  statutes. 
The  Legislature  may  have  heard  of  "Bishop's 
Beer,"  "Frledon  Beer,"  and  later  of  "Near 
Beer,"  and  concluded  that  the  enforcement 
of  the  will  of  the  majority  should  not  be 
defeated  by  subterfuge,  or  the  Juggling  in 
percentages  of  alcohol,  and  has  said  that 
for  the  purpose  of  carrying  out  the  intention 
of  the  people  to  prohibit  the  sale  of  Intox- 
icating liquors,  certain  beverages  shall  be 
legally  considered  intoxicating,  although  not 
so  in  fact;  and  malt  liquor  Is  one  of  those 
so  designated.  "Near  Beer"  being  a  malt 
liquor,  the  statute  pronounces  it  an  Intoxi- 
cating liquor,  and  made  proof  of  Its  real  in- 
toxicating qualities  unnecessary.  It  is  no 
more  protected  than  "altogether"  beer  and 
the  attempt  to  evade  the  law  by  brewing  a 
"near"  or  "almost"  beer,  is  by  section -3,  su- 
pra, rendered  futile.  The  legislative  flat  has 
gone  forth  that  malt  liquor  is  intoxicating 
within  the  meaning  of  the  act  oud  that  is 
the  end  of  It  If  the  law  is  wrong.  It  Is  for 
the  Legislature,  and  not  the  court,  to  cor- 
rect it  but  It  was  enacted  no  doubt  to  cover 
such  evasions  fm  have  been  tried  in  many  lo- 
calltlefl. 

However,  this  feature  of  legislation  is  not 
singular.  It  has  be^  Indulged  In  many  oth- 
er cas^  and  on  various  subjects.  We  have 
seen  bow  trafficking  in  Intoxicating  liquors 
Is  defined.  We  mention  some  other  exemplifi- 
cations of  such  legislation.  Section  4200-5, 
Rev.  St,  defines  the  word  "drug,"  and  also 
what  shall  be  considered  as  "food."  The  fol- 
lowing Section  determines  when  "drugs" 
and  when  "food". shall  be  deemed  adulterat- 
ed. Section  4403f,  Rev.  St,  provides:  "Any 
person  shall  be  regarded  as  practicing  medi- 
cine or  surgery  or  midwifery  within  the 
meaning  of  this  act  who  shall  use  the  words 
or  letters,  'Dr.,'  'Doctor,'  'Professor,'  'M.  D,' 
'M.  BV  or  any  other  title,''  eta  Section 
4364-30g  defines  'Intoxicating  liquor,"  "qual- 
ified elector,"  "residence  district"  defines  the 
words  "block"  and  "saloop."  Section  4364- 
30y  makes  certain  facts  prima  facie  evidence 
of  guilt  and  section  4387  defines  a  "pawn- 
broker." Many  other  illustrations  may  be 
found  to  show  how  fertile  the  Legislature 
has  been  In  settling  some  things  by  statute 
which  might  otherwise  be  difficult  of  proof. 

The  courts  of  other  states  have  passed  on 
similar  legislation,  and  we  select  a  few  de- 
cisions from  the  great  number  of  reported 
cases.  In  State  v.  Frederlckson,  101  Me.  87, 
63  Atl.  535,  6  L.  B.  A.  (N.  S.)  186,  115  Am. 
St  Rep.  295,  the  Supreme  Judicial  Court  of 
that  state  held  in  the  third  section  of  the 
syllabus  as  follows:  "The  constitutional 
right  of  the  Legislature  to  regulate  or  pro- 
hibit the  sale  and  keeping  of  intoxicating 
liquors,  and  to  declare  ceirtaln  liquors  In- 
toxicating within  the  meaning  of  the  law 
governing  intoxicating  liquors  irrespective 
of- the  Intoxicating  character  of  such  liquors 
as  a  matter  of  fact  both  under  the  state  and 
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federal  ConsHtutlons,  have  been  so  nnlver- 
sally  answered  In  the  affirmative,  both  by 
the  decisions  in  our  own  state,  and  by  the 
Supreme  Court  of  the  United  States,  that  It 
Is  no  longer  a  question  for  argument  or  even 
doubt."  Luther  v.  State,  83  Neb.  455,  120  N. 
W.  125,  20  L.  E.  A.  (N.  S.)  1146,  decides  that 
the  prohibition  of  the  sale  or  keeping  for  the 
purpose  of  sale  of  malt  liquors  without  a 
license  so  to  do  applies  to  all  malt  liquors 
sold  or  Icept  for  sale  to  be  used  as  a  bever- 
age^ whether  bitoxlcatlng  or  not,  and  that  it 
was  not  necessary  to  allege  or  prove  that 
the  malt  liquor  was  tn  fact  intoxicating. 
This  case  was  decided  In  1909.  To  the  same 
eifect  is  Eaves  v.  State,  113  Oa.  749,  39  S.  E. 
3ia  In  Dinkins  v.  State,  149  Ala.  49,  43 
South.  114,  the  Supreme  Court  of  Alabama 
held  that  "under  Acts  1886-87,  p.  665,  pro- 
hibiting the  sale  of  malt  liquors,  it  Is  an  of- 
fense to  sell  a  fluid  containing  a  weak  solu- 
tion of  malt  liquor  which  cannot  Intoxicate." 
It  seems  that  in  that  state  (Alabama)  the 
courts  were  called  upon  to  Investigate  the 
sale  of  various  beverages  which  appeared  un- 
der such  enticing  names  as  "Hop  Jack," 
"Cherry  Bitters,"  "Barter's  Wildcherry  Ton- 
ic," and  "Cook's  Malt  Tonic."  There,  as  in 
oilier  states,  enterprise  was  nnboimded  to 
prepare  something  to  slake  thirst  for  some 
even  slight  Intoxicant,  without  being  caught 
in  the  meshes  of  law.  The  above  case  re- 
viewed Felbelman  v.  State,  ISO  Ala.  122,  30 
South.  384,  to  which  we  merely  refer  with- 
out quotation.  See,  also,  State  of  Missouri 
V.  Wlttmar,  12  Mo.  407.  A  case  is  found  In 
Commonwealth  v.  Timothy,  8  Gray  (Mass.) 
480,  in  which  It  is  held:  "If  the  liquor  sold 
was  not  in  fact  Intoxicating,  still,  if  it  was 
within  the  liquors  enumerated  In  the  first 
section  of  the  statute,  the  keeping  of  .it  with 
Intent  to  seU  was,  by  the  terms  of  the  stat- 
ute, to  be  punished  in  the  same  manner  as  if 
it  was  Intoxicating;  and  such  an  enactmmt 
Is  within  the  discretion  of  the  Legislature  to 
pass."  Similar  doctrine  is  laid  down  in 
State  V.  Certain  Intoxicating  Liquors  et  al.. 
76  Iowa,  243,  41  N.  W.  6,  2  L.  B.  A.  408.  The 
case  lis  directly  in  point  We  cite  nothing 
further  from  the  great  array  of  authorities, 
some  of  which  may  be  found  In  the  brief  tor 
plalntlfC  In  error. 

The  finding  that  the  sale  made  which  is 
now  under  consideration  was  a  sale  of  malt 
liquor  Is  amply  supported  by  the  facts,  and 
the  statute  declares  malt  liquor  to  be  Intox- 
icating within  the  meaning  of  the  act. 

The  circuit  court  erred  in  its  judgment, 
which  is  now  reversed,  and  the  judgment  of 
the  court  of  common  pleas  Is  afiSrmed. 

Judgment  reversed. 

SUMMERS,  C.  J.,  and  CBEW,  SPEAB 
and  DAVIS,  JJ.,  concur.  SHAUCK,  J.,  dla- 
eents. 


(8S  Oh.  St.  9T) 
DRAKE  et  al.  v.  TUCKER  et  al. 
(Snpteme  Court  of  CHiio.     Nov.  22,  1910.) 

(ByUahut  (y  the  Court.) 

Appeal  ako  Erbok  (g  22*)— BirnEW— Appeai. 

FROM  CoMMOir  Pleas. 

Whether  a  cause  in  which  an  appeal  has 
t>een  taken  to  the  circuit  court  from  the  jnde- 
ment  of  the  court  of  common  pleas  is  appeal- 
abie  is  a  question  which  cannot  be  effectively 
made  ezceirt  by  a  motion  to  dismiss  the  appeal 
interiMsed  in  the  circuit  oonrt  before  the  trial 
in  that  court 

{Ed.  Kote.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  98;   Dec.  Dig.  f  ^*] 

Error  to  Circuit  Court  Lorain  County. 

Action  by  Drake  and  others  against  Tuck- 
er and  others.  Judgment  for  plaintlfCs  in 
the  court  of  common  pleas,  and  defendants 
appeal  to  the  circuit  court  From  the  Judg- 
ment of  the  drcnit  court,  plalntlffli  bring 
error.    Affirmed. 

Plaintiffs  in  error  brought  suit  in  the  court 
of  common  pleas  to  recover  possession  of  a 
strip  of  ground  eight  feet  in  width,  which 
it  was  admitted  the  trustees  of  the  church 
had  leased  to  the  ancestor  in  title  of  the  de- 
fendants, and  they  alleged  that  the  lessee's 
right  of  possession  had  been  forfeited  be- 
cause the  property  had  t>een  put  to  other 
than  residential  uses  for  which  alone  it  has 
been  leased,  and  that  by  the  terms  of  the 
lease  the  premises  had.  In  consequence  of 
such  forbidden  use,  reverted  to  the  lessors. 
The  defendants  pleaded  by  way  of  estoppel 
against  the  right  of  the  plaintiffs  to  insist 
upon  a  forfeiture  of  the  leasehold  estate, 
their  acquiescence  in  the  changes  of  the  uses 
of  the  property  made  by  the  defendants,  and 
a  waiver  of  the  condition  In  the  lease  upon 
which  the  action  counted.  The  plaintiffs  re- 
plied denying  the  allegations  of  the  answer. 
In  the  court  of  common  pleas  a  jury  was 
waived,  and  upon  a  trial  to  the  court  the  is- 
sues were  found  in  favor  of  the  plaintiffs, 
and  judgment  was  accordingly  rendered  In 
their  favor  for  the  possession  of  the  strip. 
The  defendants  appealed  the  cause  to  the 
circuit  court  No  motion  to  dismiss  the  ap- 
peal was  made  in  the  circuit  court  but  s-b 
the  record  informs  us,  the  cause  was  sub- 
mitted to  the  court  upon  the  pleadings  and 
the  evidehce,  and  the  court  found  ttiat  the 
defendants  were  entitled  to  the  continued 
possession  of  the  property,  but  that  they 
should  be  enjoined  from  making  further  con- 
templated changes  in  its  use,  and  rendered 
judgment  accordingly.  The  circuit  court 
made  no  special  findings  of  fact,  nor  was  a 
bill  of  exceptions  taken  to  present  the  evi- 
dence upon  which  It  made  its  general  finding 
in  favor  of  the  defendants.  The  original 
plaintiffs  prosecute  error  here  for  the  re- 
versal of  the  judgment  of  the  circuit  court 

Webber  &  Metcalf,  for  plaintiffs  In  error. 
Stroup  &  Fauver,  for  defendants  In  error. 
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SHAUCK,  J.  (after  statins  the  facts  as 
above).  Since  the  record  does  not  contain 
either  a  special  finding  of  the  facts  npon 
which  the  drcnlt  court  rendered  Judgment 
In  favor  of  the  defendants,  or  a  bill  of  excep- 
tions showing  the  evidence  upon  which  It 
based  Its  conclusion  as  to  the  right  of  pos- 
session, no  question  respecting  that  right  la 
before  as. 

Bat  coansd  for  the  plalntUts  In^t  that 
from  the  natore  of  the  Issnes  Joined  the 
ease  was  not  appealable  from  the  common 
Ideas  court  t6  the  circuit  court,  and  that  the 
latter  court  was,  therefore,  without  jarlsdlc- 
tion  to  render  the  Judgment  whose  reversal 
th^  now  seek.  In  order  that  the  view  upon 
which  the  case  Is  to  be  determined  here  may 
not  be  obscured,  we  assume,  without  decid- 
ing, that  the  case  was  nat  appealable.  It 
does  not  follow  this  assumption  that  the 
circuit  court  was  without  Jurisdiction  of  the 
subject  of  the  controversy  between  the  parties. 
Such  Jurisdiction  Is  conferred  upon  the  dr- 
cnlt court  by  statute  over  the  subject  of  ev- 
ery matter  which  has  been  litigated  In  the 
court  of  common  pleas.  It  is  quite  tme  that 
there  are  different  modes  of  invoking  the  ex- 
ercise of  that  Jurisdiction.  It  may  be  by  ap- 
peal for  a  trial  de  novo  In  the  cases  desig- 
nated In  section  12,224, .Gen.  Code,  or  by  a 
petition  In  error  upon  the  record  made  In 
the  court  of  common  pleas,  as  is  authorised 
in  all  cases  by  section  12,250,  Qen.  Code.  To 
give  the  circuit  court  jurisdiction  of  the  sub- 
ject of  the  controversy,  the  consent  of  the 
plaintiffs,  upon  the  assumption  we  are  now 
making,  was  not  necessary.  Nothing  fui^ 
ther  was  necessary  than  that  they  should 
waive  objection  to  the  mode  In  which  the  de- 
fendants Invoked  tbe  exercise  of  the  Juris- 
diction ;  and  that  they  effectively  did  by 
entering  upon  the  trial  of  the  canse  In  the 
circuit  court  without  there  Interposing  a  mo- 
tion to  dismiss  the  appeal.  The  record  shows 
that  they  raised  no  question  respecting  the 
mode  by  which  the  defendants  had  Invoked 
the  exerdse  of  the  Jurisdiction  of  the  cir- 
cuit court  until  their  motion  for  a  new  trial 
which  was  made  after  the  trial  was  complet- 
ed, and  the  adverse  condusion  of  the  court 
announced. 

It  frequently  happens  that  the  Judgment 
of  the  drcult  court  is  more  favorable  to  the 
appellee  than  was  that  of  the  court  of  com- 
mon pleas  from  which  the  appeal  is  taken. 
The  view  suggested  by  counsel  for  the  plain- 
tiffs would  authorize  the  appellee  la  doubt- 
ful cases  to  seek  such  more  favorable  judg- 
ment by  trying  his  case  upon  the  appeal,  and 
then  challenging  the  Jurisdiction  of  the  ap- 
pellate court  after  it  reaches  a  conclusion 
less  favorable  to  him.  That  view  is  incon- 
sistent with  famUlar  practice  and  with  ob- 
vious reasons.  The  appellee  cannot  chal- 
lenge the  appealability  of  a  cause  In  which 
proper  steps  for  ao  appeal  have  been  taken 


except  by  a  motion  to  dismiss  the  appeal 
made  iii  the  circuit  court  before  the  cause  is 
there  tried.  We  attach  no  Importance  to 
the  fact  that  In  the  present  case  there  was 
a  trial  In  the  common  pleas  court  without 
the  Intervention  of  a  Jury,  because  the  ques- 
tion of  appealability  of  a  case  cannot  be  ef- 
fectively determined  ta.  tbait  court  even  in 
the  first  Instance. 
Judgment  affirmed. 

SUMMERS,  G.   J.,   and  CRBW,    SPBAB, 
DAVIS,  and  PRICBl,  JJ.,  concur. 

"''^^^^  an  ina.  bb*) 

EARTH  et  al.  v.  PITTSBURGH,  C  O.  *  ST. 

I*  RY.  CO.    (No.  21,809.)^ 

(Supreme  Conrt  of  Indiana.    Jan.  12,  1911.) 

1.  Landix>bd  and  Tknamt  (i  120*)— Tekanct 

AT    Wll,!/— TEBMINATION— NonCK. 

Where  defendant  B.  granted  complainant 
railroad  company  a  rlKht  to  construct  a  side 
track  across  certain  land,  and  claimed  that  such 
contract  constituted  a  tenancy  at  will,  she  was 
not  entitled  to  terminate  the  same  under  such 
theory  until  she  bad  given  comj^ainant  30  days' 
notice  togait,  as  required  by  Bnms^  Ann.  St 
1908,  I  8053. 

[Ed.  Note.— For  other  oases,  see  Landlord  and 
Tenant,  Cent  Dig.  i  432 ;    Dec  Dig.  i  120.*] 

2.  Contracts  (8  10*)— Right  at  Wat— Mu- 

TTTALITT  or  ObLIOATION. 

A  contract  authorizing  complainant  rail- 
road companv  to  lay  a  switch  track  over  land 
on  its  face  snowed  a  money  consideration,  and 
the  furnishing  of  shipping  facilitieB  to  the  land- 
lord's tenant  and  to  another  not  her  tenant.  It 
was  also  shown  that  the  railroad  company  had 
expended  considerable  money  on  the  faith  of  the 
contract,  and  had  removed  another  track  and 
made  other  improvements.  The  agreement  also 
obligated  the  railroad  company  to  furnish  8hii>- 
ping  fadlities  to  two  certain  manufacturing 
plants  BO  long  at  least  as  the  tracks  were  main- 
tained over  the  land  and  prevented  the  removal 
of  the  tracks  without  the  consent  of  one  of  the 
companies.  Held,  that  the  contracts  were  not 
void  for  want  of  mutuality  of  obligation. 

[£!d.   Note.— For  other   cases,  see   Contracts, 
Cent  Dig.  if  21-40;   Dec  Dig.  |  10.*] 

3.  Raileoads  (5  82*)- Right  of  Wat— Ooh- 
tbact  —  Rescission  —  Grounds  —  Breach 
—Conditions  SunsKQtrxNT. 

Where  a  contract,  granting  a  .railroad  com- 
pany the  right  to  lay  tracks  over  certain  land, 
provided  that  the  company  should  not  use  the 
tracks  for  storage,  or  extend  more  than  one 
track  beyond  the  grantor's  lands,  a  violation  of 
such  provisions  was  not  ground  for  revoking  the 
agreement  as  they  must  be  regarded  as  condi- 
tions subsequent,  on  breach  of  which  the  land- 
owner might  obtain  injunctive  relief. 

[Ed.   Note.— For  other  cases,   sea   Railroads, 
Cent  Dig.  i  215 ;   Dec  Dig.  i  82.*] 

4.  Raitboaos  (i  82*)— Right  of  Wat— 0>ii- 
TRACT  —  Rescission  —  Grounds  —  Viola- 
tion or  Conditions. 

Violation  by  a  railroad  company  of  provi- 
sions of  a  right  of  way  contract  that  the  tracks 
should  not  be  used  for  storage,  and  should  not, 
with  one  exception,  extend  beyond  the  lands 
of  the  grantor,  would  not  anthonze  the  termina- 
tion of  the  contract  by  the  landowner  and  her 
foreible  removal  of  the  tracks. 

[Ed.    Note. — For  other   cases,   see   Railroads, 
Cent.  Dig.  I  215 ;    Dec  Dig.  i  82.*] 
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6.  iNjuironoR    Q   ISO*)— Dbcbkb— Soopa   or 

RXLIEF. 

Where,  in  a  tnlt  for  Injunction,  the  real 
contioversy  was  as  to  defendants'  right  to  re- 
move complainant's  railroad  tracks  summarily 
from  land,  where  they  had  been  placed  ander 
contracts  with  defendant  B.,  a  decree  enjoining; 
such  removal,  and  also  enjoining  defendant  B. 
from  violating  the  agreement  generally,  was 
too  broad  and  too  indefinite. 

[Ed.  Kote. — For  other  cases,  see  Injunction. 
Cent.  Dig.  I  409;  Dec.  Dig.  {  189.*] 

Appeal  from  Circnlt  Court,  Flo7d  County; 
W.  C.  UtB,  Judge. 

Action  by  the  Plttsbnrgti,  Oludnnatl,  Chi- 
cago &  St  Louis  Hallway  Company  against 
Elizabeth  Barth  and  others.  Decree  (90  N. 
E.  488)  toT  complainant,  and  defendants  ap- 
peal. Case  transferred  from  the  Appellate 
Court    Beversed,  with  Instructions. 

See,  also,  90  N.  B:  822. 

7ohn  D.  Welman  and  CL  h.  Jewett  tor  ap- 
pellants.   If.  Z.  Stannard,  for  appellee. 

IfTERS,  C  J.  Appellee  successfully  main- 
tained an  action  for  an  injunction  to  prevent 
appellees  from  removing  a  railway  switch 
from  the  real  estate  of  appellee  Elizabeth 
Barth.  The  special  findings  of  fact  show 
that  appellant  Elizabeth  Barth  owned  certain 
real  estate  In  the  dty  of  New  Albany  on  the 
south  side  of  and  abutting  on  State  street 
betweoi  Eighth  and  Ninth  streets  In  the  dty 
of  New  Albany.  State  street  runs  In  a  gen- 
eral easterly  and  westerly  direction  In  which 
appellee  maintains  Its  main  trade,  and  she 
also  owned  real  estate  on  the  south  side  of 
and  abutting  on  Macbeth  street  In  that  dty, 
which  ran  In  a  general  southeasterly  direc- 
tion from  Ninth  street,  from  a  point  some 
distance  south  from  State  street,  and  between 
Ninth  and  Tenth  streets  which  latter  ran 
In  a  northerly  and  southerly  direction.  On 
the  land  south  of  Macbeth  street,  under  lease 
from  Elizabeth  Barth  was  the  plant  of  ap- 
pellant the  August  Barth  Leather  Company. 
The  dty  council  of  New  Albany  on  April  20, 
1901,  authorized  the  railway  company  to  con- 
struct a  switch  from  its  main  track  on  State 
sireet  from  a  point  near  the  east  line  of 
Eighth  street  along  Macbeth  street  to  and 
across  Tenth  street  to  the  property  line  of 
the  American  Plate  OlfUH  Works,  occupied 
by  the  New  Albany  Manufacturing  Company, 
which  abutted  on  the  east  line  of  East  Tenth 
street;  the  purpose  being  to  connect  the 
main  line  by  a  switch  with  the  plant  of  the 
leather  company  and  the  New  Albany  Mann- 
factnrlng  Company,  which  is  located  on  the 
east  side  of,  and  abutting  on  the  east  line  of, 
East  Tenth  street  July  25,  1903,  appellee 
entered  Into  a  written  agreement  with  the 
New  Albany  Manufacturing  Company  for  the 
construction  and  maintenance  of  side  tracks 
6  and  24,  all  of  which,  except  the  west  60 
feet  of  spur  24  within  the  machine  shop,  was 
to  be  constructed  and  maintained  and  own- 


ed by  appellee  with  proTisfona  suhctantlaOy 
the  same  as  in  the  leather  company  contracts 
except  that  the  railway  company,  its  snoces- 
sors  and  assigns^  should  have  the  right  "aft 
any  time  after  notice  in  writing  to  the  sec- 
ond iiarty,  manufacturing  company,  to  dis- 
continue the  use  of  said  side  track,  to  remove 
the  connections,  switches,  and  frogs,  and  to 
enter  ui>on  the  property  of  the  second  party 
and  take  up  and  reaaaove,"  eta,  its  own  tracks. 

On  September  2,  IMS,  Elizabeth  Barth  exe- 
cuted to  appellee  a  written  instrument  redt- 
ing  the  fact  of  the  agreement  with  the  leath- 
er company  and  the  manufacturing  company, 
and  redtlng  track  No.  8  as  "beginning  at  a 
point  in  the  southerly  main  track  of  the 
aforesaid  railway  east  of  Eighth  street  and 
extending  southeastnly  to  the  west  line  oC 
Eleventh  street  produced  southwly  to  the 
Ohio  river,  the  route  of '  said  track  beinC 
shown  on  plan  attached  hereto  marked  '9!x< 
blMt  A,'  and  made  part  of  this  conveyance,** 
etc  It  redtes  the  route  of  the  proposed 
trade  No.  8  over  the  real  estate  of  Blisabeth 
Barth,  spedfically  describing  it  and  redtlng 
that  for  a  consideration  she  had  "granted, 
bargained  and  sold  appellee  the  right  to  en- 
ter upon  said  premises,  and  to  construct  and 
maintain  and  operate  thereon  said  side 
tracks,  provided  said  side  tra(^  shall  not  be 
used  for  the  storage  ot  cars,  and  no  cars 
shall  be  allowed  to  remain  tiiereon  longw 
than  is  necessary  for  loading  and  switching 
purposes  where  the  same  now  is  or  may  be 
surveyed  and  located.  The  width  of  land  to 
be  occupied  for  this  purpose,  however,  not 
to  exceed  fourteen  feet  To  have  and  to  hold 
the  above-described  rights,  and  privileges  un- 
to the  said  company,  its  snccessors  and  as- 
signs, for  so  long  a  time  only  as  such  com- 
pany, its  successors  or  assigns,  shall  elect  ts- 
continue  the  existence  and  use  of  said  slds 
track  No.  6,  and  for  so  long  a  time  only  as 
said  company  shall  maintain  said  side  track 
No.  23  for  the  use  of  the  August  Barth 
Leather  Company,  its  successors  or  assigns. 
Upon  removal,  ell  right  In  the  railway  com- 
pany to  cease  and  determine."  The  plat 
made  exhibit  of  this  instrument  shows  one 
main  red  line  from  the  main  tmA  at  Eighth 
street  to  the  east  line  of  Elevaith  street  with 
a  line  on  each  side  in  red  shaded  between, 
so  as  to  show  a  heavy  shaded  line  from  the 
north  line  of  Elizabeth  Bartb's  property  near 
Eighth  street  to  the  west  line  of  Tenth  street, 
with  a  single  red  line  marking  spurs  28  and 
24,  and  a  white  line  in  continuation  of  trade 
6  from  the  east  line  of  Eleventh  street  in 
the  same  general  southeasterly  direction. 

On  March  8.  1907,  appellee  entered  into  a 
written  agreement  with  the  leather  company 
plant  for  the  construction  and  maintenance 
of  said  track  No.  23,  redted  therein  to  con- 
nect with  a  proposed  side  track  Na  6;  by 
which  appellee  was  to  famish  all  the  ma- 
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terial  and  labor,  and  construct  and  maintain 
the  track  No.  23,  with  ownership  vested  In 
the  railway  company,  with  "the  right  to  use 
without  cost  the  whole  or  any  part  of  said 
siding  No.  23  In  connection  with  other  busi- 
ness than  that  of  the  second  party  (the  leath- 
er company),  when  the  same  Is  not  occupied 
by  the  second  party,  providing  such  use  of 
the  siding  No.  23  wlU  not  Interfere  with 
the  handling  of  the  business  of  the  second 
party.  The  second  party  agrees  that  with- 
out the  written  consent  of  the  first  party  tt 
will  not  direct  or  authorize  the  use  of  said 
trac^  No.  28  by  or  for  the  benefit  of  another 
party  not  one  of  the  parties  hereto.  The  sec- 
ond party  agrees  that  the  first  party.  Its  suc- 
cessors or  assigns,  Ediall  have  the  right  at 
any  time,  «ifter  securing  consent  from  the 
second  party,  to  dlsoontlnne  use  of  said  side 
track  No.  2S  to  remove  the  connections, 
switches,  and  frogs  upon  the  property  of  the 
first  party,  and  to  enter  upon  the  iiroperty 
ot  the  second  party,  and  take  up  and  re- 
move so  much  of  said  side  brack  No.  23  be- 
idBglng  to  the  first  party  as  may  be  located 
thereon,  the  first  party,  In  such  cas^  to  com- 
mit no  unnecessary  injury  to  the  property  of 
the  second  party." 

i  During  Uie  year  1903  appellee  constructed 
a  switch  across  the  land  between  Eighth  and 
Ninth  streets  and  through  a  portion  of  Mac- 
beth street  to  a  point  east  of  the  east  line 
•of  Tenth  street  where  It  diverged  southeast- 
erly through  the  plant  ot  the  New  Albany 
Afenufactnrlng  C>ompany  to  the  east  line  of 
Meventh  street,  known  as  "Switch  No.  6," 
and  from  a  point  near  the  west  line  of  Elev- 
•enth  street  a  spur  westwardly  through  the 
New  Albany  plant  nearly  to  the  east  line  of 
leatb  street,  known  as  "Switch  No.  24,"  and 
bad  constructed  a  spur  from  a  point  near  the 
west  line  of  Ninth  street  southeasterly  into 
and  through  the  property  of  Elizabeth  Barth 
between  Ninth  and  Tenth  streets  occupied  by 
the  leather  company  plant  nearly  to  the 
south  line  thereof,  known  as  "Switch  No. 
23."  Concurrently  with  the  construction  sf 
said  Bide  tracks  appellee  took  up  and  aban- 
-doned  another  side  track  connection  between 
its  main  track  and  the  premises  of  the  New 
Albany  Manufacturing  Company.  The  sys- 
tem of  side  tracks  was  completed  and  set  in 
operation  to  the  year  1908,  and  ever  stoce 
maintained  and  operated,  and  it  is  the  pur- 
pose of  appellee  to  extend  track  No.  6  from 
its  easterly  terminus  on  the  premises  of  the 
New  Albany  Manufacturing  Company  to  the 
premises  occupied  by  the  New  Albany  Veneer- 
ing Company ;  tHkt  the  system  of  side  tracks 
lias  been  at  all  times  operated  in  accordance 
with  the  various  agreements,  and  appellee 
has  kept  and  performed  all  the  provisions  of 
the  ordinance  and  the  various  agreements 
to  be  performed  on  Its  part  except  In  the 
following  particulars:  That  the  leather  com- 
pany has  on  its  premises,  and  had  when  the 
switch  was  constructed,  a  three-story  frame 


building  in  which  part  of  Its  business  Is  con- 
ducted, which  bulldtog  is  within  IS^  feet  of 
track  N9.  8.  and  that  the  passage  of  engines 
and  cars  on  track  No.  6  causes  a  vibration 
and  jarring  of  the  building  perceptible  to  the 
occupants,  and  that  at  various  times  appel- 
lee has  stored  cars  on  the  tracks,  and  on 
one  occasion  appellants  notified  appellee's  lo- 
cal freight  agent  tar  desist  from  so  doing. 
In  operating  aald  system  of  switches  and 
side  tracks  appellee  frequently  delivered  to 
and  received  from  the  leather  company  load- 
ed and  empty  cars.  On  December  30,  1907, 
the  leather  company  notified  appellee  that  it 
elected  to  discontinue  the  use  of  the  tracks 
malntatoed  on  the  premises  occupied  by  it, 
and  oh  the  same  day  EUlzabeth  Barth  noti- 
fied appellee  to  discontinue  the  use  of  the 
tracks  on  her  premises,  and  both  notified  ap- 
pellee to  remove  the  tracks  from  the  prem- 
ises immediately ;  that  at  the  time  the  action 
was  begun  it  was  the  intention  of  said  leath^ 
er  company  and  Elizabeth  Barth  to  enter  up- 
on the  prKnlses  and  tear  up  and  remove  such 
of  said  tracks  as  were  on  the.  land  of  said 
Elizabeth  and  the  premises  occupied  by  the 
leather  company,  and  they  were  only  prevent- 
ed from  doing  so  by  the  restraining  order  Is- 
sued; that  the  r«noval  of  the  tracks  will 
prevent  the  delivery  of  cars  to  both  the  leath- 
er company  and  the  New  Albany  Manufac- 
turing Company.  The  complaint  sought  an 
injunction  preventing  appellants  from  re- 
moving the  tracks  or  any  part  thereof  "and 
from  further  violation  of  their  said  con- 
tract" The  conclusions  of  law  were  that  the 
agreement  with  Elizabeth  Barth  is  not  a 
lease,  but  a  license,  which  having  been-  ac- 
cepted, and  valuable  Improvements  and  large 
expenditures  made,  and  other  tracks  surren- 
dered, Is  a  license  coupled  with  an  toterest, 
and  cannot  be  revoked  at  the  will  of  appel- 
lants, and  that  all  three  contracts  are  one 
instrument,  and  the  storage  of  cars  and  the 
Injury  to  the  building  are  not  such  breach- 
es of  the  agreement  as  authorize  appellees 
to  terminate  the  agreement,  and  rendered 
judgment  accordingly,  but  also  rendered 
judgment  that  the  defendants,  their  agents 
and  officers  "be,  and  they  are  and  each  of 
them  Is  hereby,  enjoined  from  violating  the 
agrements"  of  September  2,  1908,  and  March 
8,  1907.  There  was  a  motion  to  modify  the 
judgment  by  striking  out  the  portion  of  the 
judgment  above  referred  to  as  not  being 
within  the  issues  nor  warranted  by  the  facts 
found  or  the  conclusions  of  law  stated,  which 
was  overruled.  The  questions  here  present- 
ed arise  upon  exceptions  to  the  conclusions 
of  law,  and  the  motion  to  modify  the  judg- 
ment ;  the  evidence  Is  not  In  the  record. 

Appellants'  contention  Is  that  the  court 
erred,  first,  in  its  conclusion  of  law  that  the 
agreement  was  a  license  and  not  a  lease; 
second,  that  the  agreement  created  a  tenancy 
at  the  will  of  appellee,  and  equally  a  tenancy 
at  the  will  of  Elizabeth  Barth;  third,  that 
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the  aen^eement  between  appellee  and  Eliza- 
beth Barth  and  the  leather  company  were 
each  Told  for  want  of  mntuallty;  fourth, 
that  the  court  erred  In  holding  that  the  fre- 
quent storage  of  cars  as  found  was  not  a 
breach  of  the  contract  authorizing  rescis- 
sion by  Elizabeth  Barth;  fifth,  that  by  tIo- 
latlng  the  agreement  as  to  storing  cars  and 
proposing  to  extend  track  No.  6  beyond 
ESeventh  street  In  violation  of  the  agreement 
appellee  estopped  itself  from  obtaining  In- 
junctive relief,  as  not  having  done  equity. 

Much  research  and  learning  Is  exhibited 
by  counsel  upon  both  sides  in  discussion  of 
the  question  whether  the  instruments  in  ques- 
tion constitute  a  tenancy  at  will  or  a  license. 
We  do  not  deem  It  necessary  to  determine 
that  question  in  this  case,  for  even  if  ap- 
pellants' contention  be  correct  that  the  in- 
strument is  a  tenancy  at  will,  as  to  which 
we  express  no  opinion,  appellants  must  fail 
on  that  point  by  force  of  the  statute  that. 
In  case  of  tenancy  at  will,  one  month's  no- 
tice shall  be  required.  Bums'  Ann.  St  1908, 
I  8053;   Ckwmler  y.  Hefner,  86  Ind.  108. 

The  findings  In  the  case  show  that  the  no- 
tice to  remove  the  tracks  was  given  Decem- 
ber ao,  1907,  and  the  action  for  injunction 
was  commoDiced  January  3,  1908,  and  that 
the  notice  given  was  to  remove  the  tracks 
Immediately,  and  that  at  the  time  the  suit 
was  begun  It  was  appellants'  Intention  to 
remove  the  tracks,  and  that  they  were  only 
prevented  by  the  restraining  order,  so  that 
under  appellants'  own  construction  of  the 
agreement  the  necessary  notice  was  not  given 
to  authorise  the  forcible  removal  of  the 
tracks. 

Appellants'  insistence  that  by  reason  of  the 
contract  imposing  no  obligations  upon  appel- 
lee the  contract  was  void  for  want  of  mu- 
tuality, and  Mrs.  Barth  was  at  liberty  to  Ig- 
nore 1^  we  think  cannot  be  correct  On  Its 
face  It  shows  a  moiiey  consideration,  the 
furnishing  of  shipping  facilltieB  to  her  ten- 
ant, and  to  another  not  her  tenant  and  the 
finding  shows  the  expenditure  of  consider- 
ate sums  of  money  upon  its  faith,  and  the 
removal  of  another  track  theretofore  reach- 
ing the  New  Albany  Manufacturing  Compa- 
ny; and  In  addition  connect  with  50  feet  of 
track  in  the  machine  shop  of  the  New  Albany 
Manufacturing  Company  owned  by  the  lat- 
ter, constructed  by  it  under  the  agreement 
The  agreements  impliedly  obligated  appellee 
to  furnish  shipping  facilities  to  the  two 
plants,  so  long,  at  least,  as  the  tracks  are 
maintained  over  the  lands  of  Elizabeth  Barth, 
and  prevented  the  removal  without  consent  of 
the  leather  company,  so  that  we  think  the 
contracts  are  not  wanting  in  mutuality  of  ob- 
ligation. 

It  Is  not  claimed  by  appellants  that  In- 
junction Is  not  a  proper  remedy  to  prevent 
violation  of  a  contract  in  a  proper  case,  but 
that  under  the  finding  that  appellee  had  at 
TRtlous  times  stored  cars  on  said  system  of 


tracks,  and  had  at  one  time  been  notified  to 
desist,  and  the  further  finding  that  appdlee 
had  the  purpose  to  extend  its  track  No.  9 
from  its  easterly  terminus  on  the  premises 
occupied  by  the  New  Albany  Manufacturing 
Company  beyond  the  east  line  of  Eleventh 
street  to  the  premises  of  the  New  Albany 
Veneering  Company,  shows  such  violation  of 
the  agreement  as  precludes  appdlee  In  equity 
from  injunctive  relief. 

It  is  not  to  be  passed  without  notice  that 
it  Is  found  that  the  system  of  traces  was 
constructed  and  put  in  operation  during  the 
year  1903;  the  contract  with  the  New  Alba- 
ny Manufacturing  Company  bears  date  July 
25,  1903;  that  of  Mrs.  Barth,  September  2, 
190S,  and  that  with  the  leather  company, 
March  8,  1907,  In  cases  of  which  It  Is  recited 
that  the  tracks  are  proposed  tracks.  We  can 
only  reconcile  the  apparent  discrepancy  upon 
the  ground  that  there  Is  a  mistake  in  the 
date  of  the  leather  company  contract,  or  that 
it  was  formally  executed  long  after  a  toita- 
tlve  agreement  for  the  construction  of  the 
tracks  was  made,  and  after  they  had  been 
constructed.  No  explanation  of  this  discrep- 
ancy is  offered,  and,  throughout,  the  date — 
March  3, 1907— is  treated  as  correct  It  HuM 
be  SO)  there  being  no  finding  as  to  when  cars 
were  stored  on  the  tracks,  with  relation  to 
March  3,  1907,  If  it  had  occurred  before  the 
making  of  the  contract  of  March  8, 1907,  and 
within  11  months  of  the  date  of  the  notice 
to  remove  them,  it  seems  to  have  been  treat- 
ed as  inconsequential  in  the  making  of  the 
contract 

Whether  the  agreement  be  regarded  as  a 
tenancy  at  will  or  a  license  coupled  with  an 
interest,  the  agreement  not  to  use  the  tracks 
for  the  storage  of  cars,  and  the  agreement 
as  dalmed  that  tracks  should  not  extend 
b^ond  the  lands  of  ESizabeth  Barth  except 
track  No.  6  to  the  New  Albany  Manufactur- 
ing Company,  are  clearly  conditions  subse- 
quent They  are  not  made  grounds  for  re- 
voking the  agreement  If  either  constitute 
a  substantial  breach,  however,  they  woold 
furnish  ground  for  Injunctive  relief.  An)el- 
lants  would  not  be  driven  to  successive  ac- 
tions for  damages.  Ferris  v.  American,  etc., 
Co.  a900)  155  Ind.  538,  68  N.  B.  701,  62 
li.  B.  A.  306. 

The  finding  with  req>ect  to  the  vibrations 
in  the  building  occupied  by  the  leather  com- 
pany might  furnish  grounds  for  the  Interval- 
tion  of  a  court  to  prevent  the  extension  of 
the  track  if  unauthorized,  or  the  extension  If 
authorized  might  furnish  ground  for  an  ac- 
tion for  damages,  in  the  fact  of  the  land  be- 
ing applied  to  a  use  not  contracted  for,  but 
we  see  no  ground  for  1;he  arbitrary  action 
contemplated  by  appellants  in  removing  the 
tracks,  and  the  injunction  In  that  req;>ect  Is 
correct 

That  part  of  the  decree,  however,  enjoin-) 
ing  appellants  from  violating  the  agreement 
executed  September  2,  1903,  and  March  9, 
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1907,  Is  too  broad  and  too  Indtf  nite.  As  it 
stands.  It  Is  a  swe^ing  decree  generally  com- 
manding obaerrance  by  appellants  of  tbelr 
««sntract  The  real  controrersy  here  was  as 
to  the  right  of  appellants  to  remore  appel- 
lee's tracks  Bnmmarlly. 

The  Judgment  is  reversed,  with  instmc- 
tiohs  to  the  court  below  to  restate  the  con- 
clusions of  law,  by  restricting  them  to  the 
one  question  of  the  right  of  appellee,  upon 
the  facts  found,  to  maintain  this  action  at 
the  time  this  suit  was  begun,  and  to  sustain 
appellant's  motion  to  modify  the  Judgment 
by  eliminating  the  portion  thereof  embraced 
in  their  motion  to  modify,  and  enter  judg- 
Bent  upon  such  conclusion  of  law. 


an  Ind.  iw) 
8TATB  ez  rel.  BAI/TIMORB  &  S.  W.  R.  00. 

V.  DALY.    (No.  21,646.) 
(Snpiema  Court  of  Indiana.     Jan.   10,  1911.) 

1.  Appeai,  and  Bbbob  ({  1010*)  —  Retixw — 
Habxlbss  Ebbob— OvxaanLiRO  Deuxtbbxb. 
It  is  not  aTailable  error  to  overmle  a  d»- 
■nrrer  to  an  aigumentatiye  denial  where  a 
aeneial  denial  is  alao  pleaded,  the  game  facts 
being  admissible  under  the  fieneral  denial  aa 
under  the  argumentative  demaL 

[Bd.  Note.— For  other  caaea^  see  Appeal  and 
Brror,  Cent  Dig.  |  4101 ;    Dec.  Dig.  f  1040.*] 

SL  JusnciSB  or  thx  Fkaci  d  149*)— Apfxal 

— Natcbb  or  Right. 

A  party  has  no  natural.  Inherent  right  to 
appeal  from  a  judgment  of  the  Justice  of  the 
peace,  such  ^ght  not  existing  at  common  law, 
nut  being  giren  cmly  by  statute^  and  measored 
thereby. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §  508;   Dec  Dig.  f  140.*] 

t.  JveraatB  or  the  Feaok  (f  169*)— Appbai. 

— BOKD. 

To  secure  the  right  of  appeal  from  a  Judg- 
ment of  a  justice  of  the  peace,  one  must  bring 
himself  clearly  within  Bums'  Ann.  St  1908, 
If  1790,  1791,  anthorizing  any  party  to  appeal 
from  a  judgment  of  a  Justice,  and  requiring 
the  appellant  to  file  a  bond  with  sureties  to 
be  approved  by  the  justice  in  a  sum  sufficient 
to  secure  the  claim  of  the  appellee  and  interest 
and  costs,  and  section  1863  setting  out  a  form 
of  bond,  indicating,  if  not  requiring,  that  a  pen- 
alty of  douUe  the  amount  of  the  judgment  and 
costs  shall  be  named  therein. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {{  650-K78;  Dec.  Dig< 
i  169i*l 

4.  MANDAinrs'd  57*) — Acts  or  Judicial  Or- 
TicEu— Allowance  or  Appeal. 

Mandamus  will  not  He  to  a  justice  of  the 
peace  to  compel  the  approval  at  a  bond  with 
no  penalty  named  therein,  and  to  grant  an  ap- 


[Ed.  Note.— For  other  cases,  see  Mandamus, 
Dec.  Dig.  I  57.*1 

6.  Justices  or  the  Pxaoe  ({  1S9*)— Appbai/— 
Bond— Curative  Statute. 

Where  a  bond  for  appeal  from  a  judgment 
of  a  justice  of  the  peace  was  left  with  a  clerk 
at  the  iMfice  of  the  justice  in  his  absence,  the 
bond  being  defective  m  that  It  named  no  penal- 
ty, where  the  justice  ordered  the  bond  mariied 
"filed,"  but  refused  to  approve  it  and  notified 
tiie  attorney  for  appellant  of  his  disapproval. 
Bums'  Ann.  «t  1908,  {  1278,  curing  bonds 
taken  by  any  officer  in  the  discharge  of  his  du- 


ties, is  not  applicable,  since  the  bond  was  not 
taken  by  the  justice. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec  Dig.  |  159.*] 

Appeal  from  Circuit  Court,  Scott  County; 
Joseph  H.  Shea,  Judge. 

Application  by  the  State,  on  the  relation 
of  the  Baltimore  &  Southwestern  Railroad 
Company,  for  mandamus  to  William  H.  Daly. 
From  a  Judgment  denying  the  writ;  relator 
appeals.    Affirmed. 

&  B.  WeUs,  McMuUen  &  McMullens,  Ed- 
ward Barton,  and  R.  S.  Alcorn,  for  appel- 
lant.   Kochenour  &  Prince,  for  appellee. 

COX,  J.  On  September  11,  1908,  a  Judg- 
ment for  $19  and  costs  was  rendered  by  ap- 
pellee, then  a  Justice  of  the  peace  of  Jackson 
county,  having  Jurisdiction  of  the  cause 
against  appellant;  and  thereupon  at  the  re- 
quest of  the  app^ant  the  amount  for  a  bond 
to  appeal  was  fixed  at  $100  by  appellee.  On 
October  5th  following,  an  appeal  bond  with 
no  penalty  named  therein,  but  otherwise  suf- 
ficient in  form  and  properly  executed,  was 
left  with  a  girl  derk  at  the  office  of  the 
appellee  in  his  absence  tv  an  attorney  for 
appellant,  who  directed  the  clerk  to  call  ap- 
pellee's attention  to  it.  Appellee  was  a  blind 
man,  and,  when  he  subsequently  came  la 
after  the  departure  of  appellant's  attorney, 
this  girl  cleric  read  the  bond  to  him,  and  he 
directed  her  to  mark  It  filed,  but  declined  to 
accept  and  approve  it  because  of  the  defect 
stated.  In  a  few  days  thereafter  (as  to 
whether  before  or  after  the  expiration  of 
the  time  for  appealing,  the  evide[ice  con- 
filets)  appellee  informed  appellant's  attor- 
ney of  his  disapproval  of  the  bond  and  the 
reason  for  it  On  October  22,  1908,  appel- 
lant  filed  in  the  Jackson  circuit  court  a  peti- 
tion for  a  writ  of  mandate  to  require  appel- 
lee "to  approve  said  bond,  to  grant  an  ap- 
peal, and  to  make  a  proper  transcript  of  said 
cause  and  proceedings,  and  to  certify  the 
same  to  the  circuit  court"  The  issuing  of 
an  alternative  writ  was  waived  by  appellee 
appearing  and  answering.  To  an  amended 
petition  which  set  out  the  defective  bond, 
appellee  answered  by  a  g^ieral  denial;  and 
a  second  paragraph  which  is  an  argumenta- 
tive denial.  A  demurrer  to  this  latter  para- 
graph of  answer  was  overruled,  and  appel- 
lant filed  a  reply  to  it  of  general  denial;  and 
so  the  issue  was  formed.  Subsequently  ap- 
pellant asked  and  was  granted  a  duinge  of 
venue,  and  the  cause  was  sent  to  the  Scott 
circuit  court,  where  a  trial  by  court  was  had, 
and  a  finding  announced  that  appellant  was 
not  entitled  to  a  mandate  against  appellee 
to  approve  the  twnd  in  question.  A  motion 
for  a  new  trial  was  filed  by  appellant  and 
overruled,  and  a  Judgment  which  followed 
the  finding  was  rendered. 

Appellant  has  assigned  error  as  follows: 
(1)  In  overruling  the  demurrer  of  appellant 
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to  the  seeond  paragrapli  of  answer.  (2)  In 
OTerrullng  appellant's  motion  tor  a  new  trial. 
The  reasons  assigned  for  a  new  trial  were 
that  the  decision  of  the  court  was  not  sus- 
tained by  sufficient  evidence,  and  that  it  was 
contrary  to  law. 

There  was  no  error  In  overmllng  the  de- 
murrer to  the  second  paragraph  of  answer. 
Under  an  answer  of  general  denial  a  defend- 
ant Is  not  confined  to  mere  negative  proof  in 
denial  of  the  facts  alleged  in  the  complaint 
as  the  cause  of  action,  but  may  Ihtrodnce 
proofs  of  facts  ihdependent  of,  and  incon- 
sistent with,  those  alleged  in  the  complaint, 
and  which  tend  to  meet  and  defeat  the  cause 
of  action  set  up.  All  the  material  facts 
averred  in  his  second  paragraph  of  answer 
appellee  would  have  been  entitled  to  prove 
under  his  general  d^iaL  It  Is  not  avail- 
able error  to  overrule'  a  demurrer  to  an  an- 
swer whldi  ,18  merely  an  argumentative  de- 
nial. Jeftersonvllle,  etc.,  Co.  v.  Rlter,  146 
Ind.  621-fi26,  45  N.  B.  697;  Adams  v.  Pitts- 
burgh, etc  B.  Co.,  165  Ind.  648-656,  74  N. 
B.  901. 

It  cannot  be  said  that  the  decision  of  the- 
trial  court  is  not  sustained  by  the  evidence 
or  that  it  is  contrary  to  law.  Appellant  had 
no  natural,  Inherent  right  to  appeal  from 
the  judgment  roidered  against  it  by  appel- 
lee. The  right  of  appeal  from  the  Judgment 
of  a  justice  of  the  peace  did  not  exist  at 
common  law,  and  is  given  only  by  the  stat- 
ute, and  must  he  measured  thereby.  Appel- 
lant's rights,  and  what  was  required  of  it  to 
entitle  it  to  appeal  from  the  Judgment  of 
the  Justice,  are  shown  by  the  following  pro- 
visions of  Bams'  Annotated  Statutes  of  1908: 
Section  1790:  "Any  party  may  appeal  from 
the  Judgment  of  any  Justice  of  the  peace  with- 
in thirty  days  from  the  rendition  thereof." 
Section  1791 :  "The  appellant  shall  ffle  with 
the  Justice  a  bond  with  security  to  be  ap- 
proved by  the  Justice  •  *  *  in  a  sum  suf- 
ficient to  secure  the  daim  of  the  appellee 
and  interest  and  costs.  *  •  * »  The  form 
of  sndi  a  bond  presented  by  and  set  out  in 
section  1863  Indicates,  if  it  does  not  indeed 
require,  that  a  penalty  of  double  the  amount 
of  the  Judgment  and  costs  shall  be  named 
therein. 

To  secure  the  right,  one  seeking  to  appeal 
must  bring  himself  dearly  within  the  stat- 
ute by  complying  with  Its  requirements.  26 
Am.  &  Ving.  Ency.  of  Law  (2d  Ed.)  pp.  671, 
672;  State  v.  Johnson,  21  Ind.  App.  813,  814, 
52  N.  E.  422;  Boyd  v.  Brasil,  etc.,  Co.,  25 
Ind.  App.  167-162,  67  N.  B.  7S2;  I/Sfce  Ifrie, 
etc.,  Co.  V.  Oharman,  161  Ind.  95-^7,  67  N. 
B.  923;  Ft  Wayne  v.  Parsell,  168  Ind.  228- 
227,  79  N.  B.  439;  Town  of  WindfaU  v.  State 
ex  rel.,  172  Ind.  802-306,  88  N.  BL  506;  Ban- 
dolph  ▼.  City,  172  Ind.  610,  88  N.  B.  940. 
The  mie  stated  applies  with  even  greater 
force  to  one  who  seeks,  as  does  appellant 
Aere,  the  aid  of  an  extraordinary  remedy  to 


secure  a  dalmed  statutory  right  Appellant 
could  invoke  and  receive  the  aid  of  the  wrik 
of  mandate  only  by  showing  that  he  had  a. 
dear  legal  right  to  have  the  bond  tendered 
approved,  and  that  it  was  the  Imperative  du- 
ty of  appellee  to  approve  it  19  Am.  &  Bng. 
Bncy.  of  Xiaw  (Sd  Bd.)  p.  858;  City  of  Au- 
burn T.  State  ex  rd.,  170  Ind.  611-529,  88 
N.  E.  997,  84  N.  B.  990;  State  ex  rel.  v.  Gnm< 
mins,  171  Ind.  112-114,  88  N.  B.  869;  TOwn 
of  Windfall  V.  State  ex  rd.,  supra;  State  ax 
rd.  V.  Wlnterrowd,  91  N.  B.  066. 

Neither  the  appdlanfs  petition  for  tlw 
writ  nor  the  evidence  given  in  the  causei 
show  tlie  high  measure  of  right  required. 
They  cannot  be  aided  as  the  at^ellant  con- 
tends  by  the  statute  curative  of  bonds,  for 
the  bond  was  not  taken  by  the  Justice.  Sec- 
tion 1278,  Bums'  Ann.  St  1908.  It  is  ap- 
parent from  the  record  that  the  cause  was 
fairly  tried  and  determined  on  its  merits  in 
the  court  bdow,  and  we  are  lequlred  to  af« 
firm  it 

Judgment  affirmed. 


am  Ind.  W 
TOUHBT  T.  CITT  OP  DBOATTTB.    (No. 
21,613;) 

(Supreme  Court   of  Indiana.     Jan.   6.   1011.) 

1.  HlOHWATB  (I  00*)  — CORSTKUOnOir  AKD 
BEFAIB— AUTHOBITT   OF  STATE. 

The  construction  and  repair  of  Mrfawars 
is  a  state  function,  and  may  be  done  oy  the 
state  or  under  itate  authority  by  municipal 
subdivisions  within  whose  limits  tbey  may  be 
needed. 

[Ed.  Note.— For  other  cases,  see  Highway^ 
Dec.  Dig.  I  90.*] 

2.  MUHICIPAt  COKPOBATIOIfS  (I  755*)— ToKM 
— DeTBCTIVK   ^TBEKTS— IdABILITT. 

The  liability  of  cities  and  towns  for  in- 
juries from  defects  in  streets  is  Implied  from 
the  provisions  of  the  statutes  which  Impose  the 
duty  on  such  municipalities  to  keep  streets  In 
repair  and  give  them  ample  power  to  provide 
the  means  necessary  therefor. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  fi  1687.  1689,  1600; 
DedDig.  {  766.*]  . 

8.   MumCIFAI.  COBPORATIONB   (|    765*)— TOBTft 

-  — DsrBonvE   Stbeeis— Statutes. 

As  the  liability  of  a  municipal  coritoratioik 
for  injuries  from  'defectiv«  streets  rests  ex- 
clnilvely  upon  the  statutes,  it  is  competent  for 
the  Legislature  to  limit  or  remove  it  entirely. 

[Ed.  Note.— For  other  oases,  see  Municipal 
Corporations,  Cent  Dig.  If  1687.  1680,  1600; 
Dec  Dig.  1765,*] 

4.  COWSTITTTTIONAt  LAW  (fj  205,  206*)— SPE- 
CIAL PRIVILBQES— LXABILITT  OF  MUWIOIPAIp 
ITUBS— PBESKNTATIOII    or    ClA.Ilf. 

Bums'  Ann.  St  1906,  f  896%  orovidinr 
that  no  action  for  injury  resulting  irtuu  any 
defect  in  streets  shall  be  maintained  against 
any  Atj  unless  written  notice  describing  the 
time,  i^ace,  cause,  and  nature  of  the  injuir, 
diall  within  a  certain  time  be  given,  is  not  in 
violation  of  Const  Amend.  U.  S.  14,  or  Sute 
Const  art  1,  i  23,  providing  that  the  General 
Assembly  riiall  not  grant  to  any  citusen,  of 
class  of  dtiaens,  privileges  or  immunities  which. 
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«pon  the  Bfune  tenos,  'sball  not  «anBll7  belong 
to  all  citizens. 

[Bd.  Note.— For  other  cases,  see  Constito- 
tional  Law,  Cent  Dig.  H  691-«48;  Dec.  Die.  H 
20C,  206.*]  • 

6.  MdNICIPAI,   COKPOBATTONa   (I   812»)-rT01IT8 

— DEFCcriVK  STBXKTs— Claim  roB  iHirtrBY. 
Burns'  Ann.  St.  1908,  i  8962,  reqairing 
that  notice  of  claim  for  ipjunea  from  defectir* 
streets  shall  be  given  within  a  certain  time, 
is  mandatot?,  and  the  giving  of  said  notice  la  a 
condition  precedent  to  a  tignt  of  action. 

[lOd.  Kotew— For  other  cases,  see  Mimicipal 
Corporations.  Cent  Dig.  H  1686-1707;  Dec. 
Wg.  I  81Z*1 

9.  Municipal  Cobpobatiors  ({  816*)— Tobts 
—Defective  Streeto  —  Plbadiho  — Notice 
or  CiAiu. 

Under  Boms'  Ann.  St  1906.  I  8962,  ce- 

?iniring  notice  of  dainu  for  injaries  from  de- 
ects  in  streets,  facts  showing  the  giving  of 
notice  mast  be  allHied  in  the  complaint  or  the 
same  will  be  insuiicieat  on  demarier. 

[Ed.  Nottu— For  other  oases,  se*  Municipal  Oor- 
porations.  Cent  t)ig.  I  1716;  Dec.  Dig.  1 816.*] 

7.  PLEADUfe  (I  63*>— COKPLAIKT— Statutobt 

One  who  seeks  the  benefit  of  a  statute  or 
to  enforce  a  statntory  right  or  liabiUty  mnst 
allege  and  prove  facts  bringing  himself  clearly 
within  its  provisions. 

[Ed.  Note.— Fop  other  cases,  see  Pleading, 
Cent.  Dig.  {  183;   Dec.  Dig.  {  68.»1 

a   MTJKICTPAI.   C0KP0«,4TI0WB   (I  .812*>— TOHTB 

— DEncciB  IN   Stbeet»-Noiice  or  Ci.a]x 

— AcTUAi,  NoncB.  ^^„    .  „^„ 

Under  Bums'  Ann.  St  1908,  S  8962,  r»- 
oniring  notice  of  claim  for  injuries  from  defec- 
rive  streets  to  be  givan  within  a  cert^  tlm*, 
the  right  of  action  Is  to  be  determined  from  the 
sufficiency  of  the  notice  given  by  plaintiff,  and 
not  by  ue  fact  that  the  city  had  actual  notice 
from  a  publtobed  aoconnt  In  the  daily  newa- 
papera. 

[Bd.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  11  1696-1707;  Dec. 
Dig.   I   812:<] 

Appeal  from  drcait  COQirt,  Ad&ma  County; 
J.  T.  Merryman,  Judge. 

Action  by  James  Touhey  agaluBt  the  dty 
ot  Decatur.  From  the  Judgment  sustaining 
a  demurrer  to  the  complaint,  plaintiff  ap- 
peals.   Affirmed. 

AmoB  P.  Beatty  and  David  B.  Smith,  for 
appellant  Lewis  a  De  Voss  and  dark  J. 
Lnta,  for  appellee. 

MONKS,  J.  Appellant  brought  fhia  action 
on  August  23,  1909,  for  injuries  sustained 
on  February  19,  1909,  by  falling  through  an 
opening  in  a  sidewalk  from  which  the  grate 
or  cover  had  been  removed  by  a  third  party. 
The  complaint  was  in  two  paragraphs.  A 
demurrer  for  want  of  facts  was  sustained  to 
each  paragraph.  Judgment  was  rendered  on 
demurrer  against  appellant 

At  the  time  of  jbe  injury  sued  for  there 
was  in  force  the  following  statute;  "That 
no  action  in  damages  for  injury  to  person 
or  property  resulting  from  any  defect  in  the 
condition  of  any  street  alley,  highway,  or 
bridge,  shall  be  maintained  against  any  city 
or  town  of  thJa.ftate,  unless  written,  notice 
eontainlng  a  brief  general  descrtptloD  of  the 


time,  place,  cause,  and  nature  of  such  Injury, 
riiall,  within  sixty  days  thereafter,  or  If  sucli 
defect  consists  of  ice  or  snow,  or  both,  witliin 
thirty  days  thereafter,  be  given  to  the  clerk 
or  mayor  or  members  of  the  board  of  trus- 
tees of  BUdi  city  or  town."  Section  8962; 
Bums'  Ann.  St  1908. 

It  is  not  alleged  in  either  paragraph  of  the 
complaint  that  appellant  gave  or  caused  to 
be  given  the  wrltt«i  notice  required  by  said 
section.  As  an  excuse  for  the  Callure  to  give 
said  notice  it  is  alleged  in  eadi  paragraph 
"that,  by  reason  of  said  injuries  so  received 
as  afbresaid,  this  plaiatlfl  was  for  more  than 
sixty  days  thereafter,  rendered  physically 
and  mentally  unable  to  give  written  notice 
containing  a  brief  g«ieral  description  of  the 
time,  place,  cause,  and  nature  of  such  inju- 
ries, oi:  to  cause  the  same  to  be  glv«i  to  the 
derk,  mayor,  or  members  of  the  common 
council  of  this  defmdant,  but  that  said  clerk, 
mayor,  and  members  of  the  common  council 
of  this  dtfenhaat  did  have  notice  of  the  time, 
place,  cause,  and  nature  of  the  plaintlfrs  in- 
juries within  ttilrty  days  from  the  date  the 
same  occurred,  as  a  full  and  detailed  account 
of  the  same  was  published  in  the  Decatur 
Daily  Democrat  and  Daily  Times — ^two  dally 
newspapers  of  general  circulation  published 
within  tlifl  corporate  limits  of  the  defendant 
city — and  that  said  accounts  were  read  by 
all  the  above  named  officials  of  tlie  defend* 
ant" 

It  is  insisted  by  appellant:  (1)  'TThat  when 
Qie  person  Injured  was  under  such  mental 
and  physical  incapacity  as  to  make  It  im- 
possible to  give  or  procure  such  notice  to  be 
given,  within  the  time  provided  in  said  sec- 
tion 8962,  that  the  failure  to  give  said  no- 
tice is  excused."  (2)  "That  said  provision 
for  notice  is  for  the  benefit  of  the  dty  or 
town;  that  they  may  waive  It;  and  that 
unless  they  take  advantage  of  the  failure  t» 
give  notice  by  answer  they  have  expressly 
waived  such  notice."  (3)  "That  section  8962, 
supra,  is  in  violation  of  the  fourteentb 
amoubnent  to  the  Constitution  of  the  United 
States  and  section  23,  art  1,  of  the  Constltu* 
tlon  of  the  state  of  Indiana." 

The  construction  and  rqialr  of  hijtbways 
is  a  state  function,  and  th^  may  be  con- 
structed and  kept  In  repair  by  the  state,  or 
under  state  authority,  by  municipal  subdi- 
visions ot  tbo  state  wltliln  whose  Bmlts  ther 
may  be  needed.  -  Lowe  v.  Board,  166  Ind. 
163,  60  N.  B.  486;  State  ex  rel.  v.  Boards 
etc.,  170  Ind.  590,  610,  611,  85  N.  EL  613. 

The  liability  of  cities  and  towns  for  inju- 
ries resulting  from  defects  In  the  streets, 
alleys,  highways,  and  bridges  is  implied  from 
the  jHTOvlsions  of  the  statutes  which  impose 
the  duty  upon  such  munldpalities  to  keep 
the  streets,  alleys,  highways,  and  t>ridge8  in 
repair  and  give  them  ample  power  to  pro- 
vide Uie  means  necessary  to  make  sudi  re- 
pairs.   As  said  liability  rests  exclusively  up- 
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on  said  statutes,  it  Is  competent  for  the  Leg- 
islature to  limit  or  remove  it  entirely.  The 
claim  being  a  statutory  one,  it  is  dear  tbat 
said  section  8862^  supra,  providing  tbe  con- 
ditions upon  wbicb  an  action  can  be  main- 
tained, is  not  in  violation  of  the  fourteentb 
amendment  to  tbe  Constitution  of  the  United 
States  or  secticm  2S,  art  1,  of  the  Ck>n8tltu- 
tlon  of  this  state.  This  is  true,  because  a 
duty  imposed  by  the  Legislature  upon  cities 
or  towns  or  a  liability  against  them  created 
by  the  Legislature  may  be  qualified,  limited, 
or  removed  by  that  body.  No  one  complain- 
ing of  the  omission  to  perform  sudi  duty 
can  successfully  object  to  tbe  qualifications 
and  limitations  imposed  by  the  Lee^Iature. 
Under  section  8962,  supra,  no  action  can 
be  maintained  for  an  injury  "resulting  from 
any  defect  In  tbe  condition'  of  any  street, 
alley,  highway,  or  bridge"  unless  the  written 
notice  required  thereby  is  given  as  therein 
provided.  The  provisions  of  said  section  are 
mandatory,  and  the  giving  of  said  notice  is 
a  condition  precedent  to  a  right  of  action. 
Facts  showing  the  giving  of  the  notice  re- 
quired by  said  section  must  therefore  be  al- 
leged in  the  con^laint  or  the  same  will  be 
insufficient  on  demurrer.  These  propositions 
are  sustained  by  the  following  authorities: 
Crocker  v.  City  ct  Hartford,  66  Conn.  387,  34 
Atl.  98 ;  Forbes  v.  Town  of  Suffleld,  81  Conn. 
274,  70  AQ.  1028;  Bulkley  v.  Norwich,  etc., 
R.  Co.,  81  Conn.  284,  287,  129  Am.  St  B^>; 
212  ;i  Hoyle  v.  Town  of  Putnam,  46  Conn. 
06,  61;  Fields  v.  Hartford,  etc.,  B.  Co.,  64 
Conn.  9,  11,  4  AtL  lOS;  Gardner  v.  City  of 
New  London,  68  Conn.  267,  28  Atl.  42;  Breen 
▼.  Town  of  Cornwall,  78  Conn.  309,  47  Atl. 
822;  Trost  v.  City  of  Casselton,  8  N.  D.  634, 
838,  539,  79  N.  W.  1071;  Underbill  v.  Town 
of  Washington,  46  Vt  771;  Jacobs  v.  City  of 
St  Joseph,  127  Mo.  App.  669,  106  S.  W.  1072; 
City  of  Hastings  v.  Foxworthy,  45  Neb^  676, 
63  N.  W.  955,  34  L^  B.  A.  821,  850;  Sdimidt 
V.  City  of  Fremont  70  Neb.  577,  97  N.  W. 
830;  Ooddard  v.  City  of  Lincoln,  69  Neb. 
694,  96  N.  W.  273,  and  cases  cited;  Bills  v. 
City  of  Kearney,  80  Neb.  61,  113  N.  W.  803; 
McCollum  V.  City  of  South  Omaha,  84  Neb. 
413,  121  N.  W.  438;  Cunningham  v.  City  of 
Denver,  23  Oolo.  18,  46  Pac.  366,  68  Am.  St 
Rep.  212;  Gay  v.  City  of  Cambridge,  128 
Mass.  387;  Kenady  v.  City  of  Lawrence,  128 
Mass.  316 ;  Saunders  v.  City  Of  Boston,  167 
Mass.  385,  46  N.  B.  98;  May  v.  City  of  Bos- 
ton, 150  Mass.  517,  23  N.  B.  220;  Shea  v. 
City  of  Lowell,  132  Mass.  187;  Huntington 
V.  City  of  Calais,  105  Me.  144,  73  Atl.  828  ^ 
Oreenleaf  r.  Naridgwock,  82  Me.  64,  19  Atl. 
81;  Ix>we  v.  Windham,  75  Me.  113;  Moulted 
V.  City  of  Grand  Bapids,  155  Midi.  165,  118 
N.  W.  919,  and  cases  cited;  Brford  v.  City 
of  Peoria,  229  111.  646,  553,  82  N.  B.  874; 
Lucas  V.  City  of  Pontiac,  142  111.  App.  470, 
and  cases  dted;  Taylor  t.  Pedc,  28  B.  I.  481, 
72  Atl.  645;  Hay  ▼.  City  of  Baraboo,  127 
Wis.  1,  105  N.  W.  654,  8  K  B,  A.  (N.  S.)  84, 
115  Am.  St  Bep.  977;  Daniel  t.  Olty  of  Ba- 

•70  AU.UU. 


cine,  98  Wis.  Ma,  74  N.  W.  66S,  and  cases 
cited ;  Sowle  v.  City  ot  Tomah,  SI  Wis.  353, 
31  N.  W.  571,  and  cases  dted;  MorriscMi  v. 
City  of  Bau  Claire,  116  Wis.  538,  92  N.  W. 
280,  95  Am.  St  Bep.  955;  SoUenbarger  t. 
Town  of  LlnevUle,  141  Iowa,  203,  119  N.  W. 
618,  and  cases  dted;  Forsyth  v.  City  of 
Oswego,  191  N.  T.  441,  445,  84  N.  B.  392,  123 
Am.  St  Bep.  605,  608,  609,  and  note ;  Purdy 
V.  City  of  New  York,  193  N.  Y.  624,  86  N.  BJ. 
360;  Winter  v.  City  of  Niagara  FaUs,  190 
N.  Y.  198,  204^  206,  82  N.  B.  1101,  125  Am. 
St  B^.  540,  543,  646;  City  of  Ft  Worth  v. 
Shero,  16  Tex.  CIy.  Appw  487,  490,  41 
S.  W.  704;  Williams  v.  City  of  Galveston,  41 
Tex.  Civ.  App.  63,  90  S.  W.  605;  28  Cyc. 
1447-1449;  15  Am.  &  Bbg.  Bncyc.  of  L.  483- 
487:  3  Abbott  on  Munldpal  Corp.  {{  994, 
1061,  1068;  Elliott's  Boads  &  Streets  (2d 
Bdl)  H  842,  648;  1  Shearman  ft  Bedfield  on 
Neg.  (Sth  Bd.)  {  254. 

It  is  well  settled  that  when  any  one  seeks 
the  benefit  of  a  statute  or  to  enforce  a  statu- 
tory right  or  liability  he  must  by  allegati(» 
and  proof  bring  himself  dearly  within  its 
provisions.  Town  of  Windfall  City  v.  State 
(Ind.)  92  N.  B.  57,  68,  and  cases  cited;  In- 
dianapolis, etc..  Go.  V.  Foreman,  162  Ind.  85^ 
96,  69  N.  B  669,  102  Am.  St  Rt^.  186,  193, 
and  cases  dted. 

The  fact  that  the  dty  officers  named  in 
said  section  8962,  supra,  had  notice  of  the 
time,  place,  and  cause  and  nature  of  appel- 
lant's injuries  within  30  days  or  within  the 
60  days  given  by  said  section  from  a  full  and 
detailed  account  of  tbe  same  published  in 
two  dally  newspapers  of  general  drculation 
published  within  the  limits  of  said  city  as 
alleged  in  each  paragraph  of  the  complaint,' 
did  not  dispense  with  the  necessity  of  giv- 
ing the  notice  In  writing  required  by  said 
section.  Appellant's  right  to  maintain  an  ac- 
tion must  be  determined  from  the  suffldency 
of  his  notice,  and  not  by  th6  fact  that  ap- 
pellee obtained,  from  other  sources,  full 
knowledge  of  the  time,  place,  cause,  and  na- 
ture of  his  injury.  Crocker  v.  City  of  Hart- 
ford, 66  Conn.  387,  391,  34  AtL  88,  and  cases 
dted;  Gardner  v.  City  of  New  London,  63 
Conn.  267,  273,  28  Atl.  42:  Kenady  v.  City 
of  Lawrence,  128  Mass.  318;  De  Vore  r. 
City  of  Auburn,  64  App.  Div.  84,  71  N.  Y. 
Supp.  749;  Sowle  v.  City  of  Tomah,  81  Wis. 
353,  61  N.  W.  671;  McKeague  v.  City  of 
Green  Bay,  106  Wis.  577,  82  N.  W.  708; 
Trost  V.  City  of  Casselton,  8  N.  D.  634,  339, 
79  N.  W.  1071;  Huntington  v.  City  of  Calais, 
105  Me.  144,  73  Atl.  829;  UnderhlU  v.  Town  of 
Washington,  46  Vt  771;  28  Cyc.  1453-1458; 
15  Am.  ft  Bng.  E^cyc.  of  L.  484-487. 

It  has  been  held  tbat  tbe  notice  required 
by  said  section  cannot  be  waived  by  the  dty 
or  town.  Batchelder  v.  White,  City  Trees., 
28  B.  I.  466,  68  Atl.  820 ;  Starling  v.  Bed- 
foPd,  94  Iowa,  194,  62  N.  W.  674;  Veazle  v. 
Rockland,  68  Me.  611;  Forsyth  v.  City  of 
Oswego,  191  N.  Y.  441,  446,  84  N.  ZX  392;  128 
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T.  City  of  New  Xork,  193  N.  T.  521,  86  N.  EL 
560;  Winter  t.  City  of  Niagara  E^lls,  100 
N.  T.  188,  204,  a05,  82  N.  B.  UOl,  123  Am. 
St.  Rep.  540,  543, 645,  and  note;  28  Oyc.  1452, 
1453. 

It  follows  from  what  we  bave  said  and 
the  aatborltiea  dted  that  the  court  dldJiot 
err  In  sustaining  the  demurrer  to  eacb  para- 
graph of  the  complaint. 

Judgment  affirmed. 


(175  Ind.  USt 

BARRETT  T.  STATB.     (No.  21,725.) 
(Supreme  Court  of  Indiana.     Jan.   18,   1911.) 

1.  CBnaiTAi,  Law  (§  1180*)  —  Appkai  —  Fbee 
TbiaI/— LiAW  OF  THE  Case. 

Where  on  appeal  the  case  was  Terersed, 
with  a  mandate  to  the  trial  court  to  sustain  the 
state's  demurrer  to  defendant's  special  answer, 
and  after  doing  this,  there  being  no  plea,  the 
state,  by  leave  of  court,  amended  its  affidavit 
and  refiled  it  as  authorized  by  Bums'  Ann.  St. 
1906,  I  2043,  the  amendment  being  immaterial, 
the  refiling  of  the  affidavit  did  not  constitute  a 
new  case  against  defendant,  and  hence  the  de- 
cision on  the  former  appeal  constitnted  the  law 
of  the  case  on  a  trial  on  the  amended  affidavit 
[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  8003;   Dec.  Dig.  {  1180.»] 

2.  Obiuinal  Law  (}  1180*)— Second  Appbat. 
— FiBST  Decision— Law  ok  the  Case. 

On  a  second  appeal,  the  case  must  be  con- 
sidered  in  the  light  of  the  questions  of  law  pre- 
sented by  the  record  and  decided  on  the  former 
appeal,  as  such  determination  is  the  law  of  the 
case,  binding  on  all  courts  and  the  parties 
through  all  the  stages  of  the  cause  following, 
whether  the  questions  arise  in  the  same  manner 
or  not- 

[Ed.    Note.— For    other   cases,    see    Criminal 
Law,  Cent  Dig.  S  3008 ;  Dec.  Dig.  5  1180.*] 

8.  CannNAL  Law  (§  1180*)— Fobueb  Appeal 

—Law  of  the  Case. 

Where,  on  a  prior  appeal,  it  was  held  that 
defendant's  special  answer  to  the  affidavit  was 
insufficient  and  the  case  was  reversed  with  di- 
rections to  the  court  to  sustain  the  state's  de- 
murrer thereto,  and  after  amendment  of  the  af- 
fidavit on  retrial  defendant  filed  a  new  answer 
not  materially  different  from  the  facts  alleged 
in  the  original,  the  trial  court  was  bound  by 
the  decision  on  the  former  appeal  to  sustain  a 
demurrer  thereto. 

[Ed.    Note. — For    other   cases,    see    Criminal 
Law,  Cent  Dig.  !  3008;  Dec.  Dig.  {  1180.*] 

4.  CBnoNAi.  Law  ({  1187*)— Appeal— Rut- 
IN68  ON  Pleadings— Pbejudice. 

Accused  was  not  prejudiced  by  the  sus- 
taining of  a  demurrer  to  paragraphs  of  his  spe- 
cial answer  when  all  the  facts  alleged  therein 
were  provable  under  the  general  issue. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law,  Cent  Dig.  §{  3105;    Dec.  Dig.  {  1167.*] 

5.  CaiuiNAL  Law  (§  266*)— Twal— Plead- 
ings— Oenebal  Issue. 

The  general  issue  cannot  be  evaded  in  a 
criminal  case,  since  if  not  tendered  by  accused, 
it  is  interposed  by  force  of  the  statute. 

[Ed.    Note. — ^For    other   cases,    see    Criminal 
Iaw,  (3ent  Dig.  i$  619,  620 ;  Dec.  Dig.  {  266.*] 

&  CowsrrruTiOHAL  Law  (§  251*)— Fedebal 
Constitution— Fifth  Amendment— Appli- 
cation. 

Const  TJ.  S.  Amend.  5,  declaring  that  no 

person  shall  be  deprived  of  life,  liberty,  or  prop- 


erty without  due  process  of  Taw,  opettotes  exclu- 
sively in  restriction  of  federal  power,  and  is  a 
limitation  on  Congress,  and  not  on  the  states. 

[Bd.  Note. — ^For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  i  727;  Dec.  Dig.  §  251.*] 

7.  CoNSTrronoNAL  Law  (S  278*)— Coal  Mines 

— REGtTLATION- Due   PBOCESB  of  tiAW— Po- 
TJffK   POWEB 

Laws  1907,  c.  197,  r^ralating  the  width  of 
certain  entries  in  bituminous  mines,  and  ex- 
empting. Mock  coal  mines  from  its  provisions,  is 
a  proper  exercise  of  police  power,  and  is  not 
unconstitutional  as  a  deprivation  of  property 
without  due  process  of  law. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  {  278.*] 

8.  Constitutional    Law    (§    205*)  —  Coal 
Mines— Requlation — Class  Legislation. 

Laws  1907,  c.  197,  regulating  the  width  of 
certain  entries  in  bituminous  coal  mines,  and 
exempting  block  mines  from  the  provisions 
thereof,  is  not  unconstitutional  as  granting  spe- 
cial privileges  to  a  class  of  citizens  engaged 
in  operating  block  mines ;  there  being  no  show- 
ing that  the  legislative  power  to  regulate  was 
arbitrarily  exercised. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  (3ent  Dig.  {§  501-e24;    Dec  Dig.  f 

aoo.*] 

Appeal  tram  Circuit  <3oart,  SolUyan  Coun- 
ty; Chas.  E.  Henderson,  Judge. 

Charles  E.  Barrett  was  convicted  of  violat- 
ing the  wide  entry  law  applicable  to  coal 
mines,  and  be  appeals.    Affirmed. 

Chas.  B.  Barrett  and  Fred  E.  Barrett,  for 
appellant  Jas.  Bingham,  A.  O.  Gavins,  B. 
M.  White,  and  Wm.  H.  Thompson,  for  the 
State. 

COX,  J.  This  prosecution  of  appellant,  as 
the  agent  of  the  Vandalla  Coal  Company, 
for  an  alleged  violation  of  the  act  approved 
March  9,  1907  (Laws  1907,  c.  197),  common- 
ly ^Iled  by  coal  miners  and  operators  the 
"wide  entry  law,"  has  been  In  this  court  be- 
fore. State  V.  Barrett,  172  Ind.  169,  87  N. 
E.  7.  On  that  appeal,  after  a  fnll  considera- 
tion of  the  case  then  presented,  this  court 
reached  the  conclusion  that  the  act  in  ques- 
tion was  constitutional,  that  the  affidavit 
charging  the  defendant,  the  appellant  herein, 
with  a  violation  of  It  was  good,  and  that 
the  defendant's  special  answer  was  not  good. 
The  case  was  reversed  with  a  mandate  to 
the  trial  court  to  sustain  the  state's  demur- 
rer to  such  special  answer,  and  this  the  trial 
court  did.  There  being  then  no  plea,  tber 
state,  by  leave  of  court,  amended  the  affida- 
vit and  reflled  it  The  appellant  unsuccess- 
fully assailed  the  amended  affidavit  by  a  mo- 
tion to  quash  and  then  a  demurrer.  He  then 
ffied  a  special  answer  in  two  paragraphs,  to 
which  demurrers  were  sustained,  after  which 
he  entered  a  plea  of  not  guilty.  The  cause 
was  submitted  to  the  court  for  trial,  and  ap- 
pellant was  adjudged  guilty,  and  fined. 

The  appellant  treats  this  case  as  a  new 
one,  merely  similar  to  the  case  of  State  v. 
Barrett,  supra;  and  he  argues  that,  "in  view 
of  the  state  amending  the  affidavit,  a  new  ac- 


•For  otlisr  caasi  ue  lame  topic  and  section  NUUBBB  in  D«o.  Dig.  *  Am.  Dig.  Key  No.  Sartes  *  Rep'r  IndezM 
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tlon  or  proseentlon.  was  commenced,  and 
therefore  the  decision  In  the  former  case 
cannot  be  said  to  be  res  adjudlcata."  This 
contention  cannot  prevail,  for  the  amendment 
"waa  authorized  by  the  Criminal  Code  (sec- 
tion 2043,  Bums'  Ann.  St  1908);  and,  fur- 
thermore, an  examination  of  the  two  affida- 
vits shows  that  the  amendment  was  wholly 
Immaterial,  and  left  the  material  facts  sub- 
stantially, if  not  Identically,  the  same  as 
those  alleged  In  the  affidavit  held  good  by 
this  court  State  v.  Simpson,  166  Ind.  211, 
214,  76  N.  E.  844,  1006.  This  Is  therefore  a 
second  appeal  of  this  case,  and  It  must  be 
-considered  In  the  light  of  the  questions  of 
law  presented  by  the  record  and  decided  up- 
on the  former  appeal,  for  such  questions  of 
law  are  the  law  of  the,  case  binding  upon  all 
the  courts  and  the  parties  through  all  of  the 
stages  of  the  cause  following,  whether  the 
-questions  arise  in  the  same  manner  or  not 
City  v.  Humprey  (1886)  106  Ind.  146,  147,  6 
N,  B.  887;  LlUIe  v.  Trentman  (1891)  130 
Ind.  16,.  17,  29  N.  E.  405;  Board  v.  Bonebrake 
(1896)  146  Ind.  811-313,  46  N.  E.  470;  Bran- 
son V.  Henry  (iS&S)  152  Ind.  810-312,  62  N. 
B.f  407;  Pittsburgh,  etc.,  Co.  v.  CoUlns  (1907) 
168  Ind.  467-472,  80  N.  B.  415. 

The  only  errors  whidi  are  well  assigned 
by  appellant  are  (1)  the  action  of  the  trial 
court  In  overrnllng  appellant'B  motion  to 
quash  the  amended  affidavit,  and  (2)  In  sus- 
taining the  state's  demurrer  to  the  two  para- 
graphs of  appellant's  special  answer.  The 
trial  court  did  not  commit  error  in  sustain- 
ing the  demurrer  to  appellant's  special  an- 
swer. The  facts  alleged  in  both  of  these 
paragraphs  were  not  materially  different 
from  the  facts  set  out  in  the  special  answer 
of  appellant,  which  this  court  held  bad  on 
the  former  appeal  for  not  alleging  facts 
which  brought  him  within  the  exemption  of 
the  proviso  of  the  act;  that  is,  for  not  al- 
leging facts  showing  tiiat  bis  mine  was  In 
the  block  coal  field  or  devoted  in  whole  or  in 
{lart  to  mining  block  coal.  And  imder  the 
law  as  long  and  well  settled,  and  announced 
In  the  cases  above  cited,  the  trial  court  was 
as  firmly  required  by  the  mandate  of  this 
court  to  bold  these  answers  bad  as  the  iden- 
tical answer  Involved  In  the  former  appeal, 
for  this  court's  conclusion,  that  the  special 
answer  therein  considered  is  bad,  is  the  law 
of  the  case  on  that  question,  to  be  adhered 
to  throughout  all  subsequent  stages  of  the 
case.  Moreover,  it  Is  true  that  all  the  facts 
alleged  in  the  two  paragraphs  of  special  an- 
swer In  this  case  appellant  could  have  prov- 
en under  the  general  issue;  they  were  In- 
tended to  meet  the  charge  contained  In  the 
affidavit  that  appellant  had  violated  the  act 
in  question,  to  give  In  detail  the  circumstanc- 
es constituting  his  defense,  they  were  mere 
argumentative  denials  of  the  charge,  and  the 
genoral  issue  could  not  be  evaded.  If  the 
appellant  had  not  tendered  it,  the  statute 
would  have  forced  it  It  is  questionable 
whether  they  were  properly  pleaded  special- 


ly in  any  view  of  the  matter.  He  could  not 
therefore  have  been  harmed  by  the  action 
of  the  trial  court  in  sustaining  the  state's 
demurrer.  Neaderhonser  v.  State  (1867)  28 
Ind.  257;  Williams  T.  State  (1907)  169  Ind. 
884,  82  N.  E.  790. 

Without  setting  the  amended  affidavit  out 
in  this  opinion  it  may  be  said  again  that  It 
is  substantially  the  same  as  the  one  set  out 
in  the  farmer  opinion  of  this  court  and  there 
held  good  and  based  on  a  valid  law.  That 
holding  must,  for  the  reasons  above  given, 
be  adhered  to  and  applied  to  the  amended 
affidavit  unless  some  constitntional  objection 
to  the  act  in  question  of  sufficient  potency 
to  overthrow  it  is  now  urged  that  was  not 
presented  and  decided  on  the  former  appeal 
The  one  objection  which  is  presented  by  ap- 
pellant as  such,  and  which  was  not  presented 
and  decided  then,  is  that  said  act  "is  In 
violation  of  article  5  of  the  amendments  to 
the  Constitution  of  the  United  States,  in 
this,  that  it  deprives  one  class  of  citizens  of 
property  without  due  process  of  law."  This 
objection  is  not  well  grounded  as  assigned, 
for  this  amendment  operates  exclusively  in 
restriction  of  federal  power,  Is  a  limitation 
on  the  Congress,  and  has  no  application  to 
the  states.  Barron  y.  Baltimore,  7  Pet  243, 
8  L.  Ed.  672;  Thorlngton  v.  Montgomery, 
147  n.  8.  490, 18  Snp.  Gt  394^  87  L.  Ed.  252; 
CJapital  City  Co.  v.  Ohio,  183  TJ.  8.  238,  22 
Sup.  Ct  120,  46  L.  Ed.  171. 

However,  as  this  same  proviBion  against 
the  taking  of  property  without  due  process 
of  law  is  found  in  the  fourte«itb  amend- 
ment of  the  United  States  Constitution, 
which  does  relate  to  the  states,  it  may  not 
be  out  of  place  to  inquire  whether  this  point 
of  appellant  presents  any  objection  to  the 
act,  8ufflci«Dt  to  overcome  the  presumption 
in  favor  of  its  validity  with  which  it  is 
clothed  at  the  outset  Appellant's  objection 
to  the  act  on  this  ground  is  general;  so  gen- 
eral, that,  as  there  is  nothing  on  the  face  of 
the  act  to  suggest  any  arbitrary  purpose  or 
requirement,  or  any  unfairness,  in  the  regu- 
lation of  mines  provided  for  therein.lt  is 
difficult  indeed  to  see  wherein  the  act  is  not 
clearly  within  the  legitimate  scope  of  the 
police  power.  The  police  power  of  the  state 
is  broad  and  plenary  in  its  effect  embracing 
its  whole  system  of  internal  regulation.  It 
embraces  all  regulations  designed  to  promote 
the  public  health,  morals,  or  safety.  Its 
scope^  and  those  things  it  operates  on  specif- 
ically, Increase  with  the  increasing  develop- 
ment of  the  resources  of  the  state.  Qlie 
passing  of  our  forests  and  the  development 
of  industry  make  the  development  of  our 
coal  deposits  necessary  and  desirable.  Ne- 
cessity for  the  proper  regulation  of  opnvition 
of  such  mines  results  for  the  protection  of 
those  who  work  therein,  and  such  regulation 
is  too  clearly  within  the  police  power  to  be 
questioned.  Appellant  la  this  case  complains 
that  the  act  discriminates  t>etween  block 
coal  and  bituminous  mines,  to  the  benefit  of 


Digitized  by  VjVJVJV  IC 


bd^ 


MoCUTCHEON  ▼.  8TATB. 


6i5 


the  former  and  hurt  of  fbe  latter,  but  there 
Is  nothing  presented  by  the  record  to  show 
that  the  discretion  "crhlch  the  Legislature  has 
In  the  power  to  regrulate,  was  arbitrarily  ex- 
ercised. Id  fact,  the  refason  for  the  discrim- 
ination seems  to  be  made  clear  and  proper  In 
the  opinion  of,  the  conrt  on  the  former  ap- 
peal of  this  case.  "Legislation  which  reg- 
ulates business  may  well  make  the  distinc- 
tions depend  upon  the  degrees  of  evil  with- 
out being  arbitrary  or  unreasonable,  or  In 
conflict  with  the  equal  protection  provisions 
of  the  fourteenth  amendment  of  the  federal 
CSonstltutlon."  Heath  &  MUHgan,  etc.,  Co. 
T.  Worst  (1907)  207  V.  8.  838,  28  Sup.  Ct 
U4,  62  L.  Ed.  236.  In  the  case  Just  cited  It 
was  held  that  the  Supreme  Oonrt  of  the 
United  States  would  not  limit  the  power 
of  the  state  by  declaring  that,  because  the 
judgment  exercised  by  the  Legislature  Is  un- 
wise, it  amounts  to  a  denial  of  the  equal  pro- 
tection of  the  laws,  or  deprivation  of  prop- 
erty or  liberty  without  due  process  of  law. 
In  the  case  at  bar  there  la  not  apparent  on 
the  face  of  the  law,  nor  does  the  record  dis- 
close, unwisdom,  but  a  care  for  workers  In 
a  dangerous  employment.  Appellant  has  not 
been  deprived  of  his  property,  but  has  had 
Impressed  upon  it  a  regulation,  which  the 
Legislature'  in  Its  discretion  had  deemed 
wlae^  and  be  la  pnrButng  due  prooesB  of  law 
tn  the  usual  orderly  course  of  procedure. 

The  farther  suggestion  of  appellant  that 
the  act  violates  section  28  of  article  1  of 
«Dr  atate  Oonstltatlon,  and  the  fourteenth 
amendment  to  the  federal  Constitution,  in 
that  "It  grants  special  privileges  to  another 
class  of  citizens  engaged  in  mining  poal  in 
what  Is  known  as  the  block  coal  district, 
and  denies  these  prl^vUeges  to  all  other  per- 
■ons,"  we  think  has  been  sufficiently  met  by 
what  was  said  in  the  former  opinion  In  this 
case.  State  v.  Barrett  (1909)  172  Ind.  169, 
87  N.  B.  7.  See,  also.  Chandler  Coal  Co.  v. 
Sama  (1006)  170  Ind.  623,  86  N.  B.  341,  which 
to  decisive  of  this  question. 

There  Is  no  error  In  the  tecord,  and  the 
Judgment  is  affirmed. 


on  Ind.  la) 

McCOTOHBON  et  al.  v.  STATR* 

(No,  21,666.) 

(Snpieme  Court  of  Indiana.     Jan.  13,  1011.) 

1.  Fbaud  ({  69*>— CanuirAi.  Bbsporsibiutt 

— Statuies. 

Bums'  Ann.  St  1908,  I  2506,  panlBhing 
one  offering  for  sale  any  horse,  knovring  the 
came  to  be  afflicted  with  enumerated  diseaaes 
and  concealing  the  existeno^  thereof  from  the 
person  to  whom  be  la  offering  the  animal  for 
sale,  or  one  who  shall  employ  any  trick  to 
conceal  the  existence  of  such  disease  and  there- 
by effect  a  sale  to  one  ignorant  thereof,  defines 
two  offenses,  one  of  offering  to  sell  a  diseased 
animal,  knowing  it  to  be  so,  without  disclosinK 
that  fact  to  one  who  does  not  know  It,  and 
the  other,  the  employment  of  any  trick  by  which 
a  sale  is  effecteo,  and  to  conceal  die  axistenee 


of  such  a  disease;  hence  an  Indictment  for 
offering  such  a  diseased  horse  for  sale  and  con- 
cealing the  disease,  is  not  defective  for  failing 
to  allege  aiiy  trick  by  which  the  diaease  waa 
concealed. 

[Bl.  Note.— For  other  cases,  see  EVaud,  Dec. 
Dig.  {  69.*] 

2.  Pbatid  (I  69«)— OaiinNAi.  Responsibiutt 

— Statutes. 

Aa  indictment  charging  that  accused  offer- 
ed for  sale  to  prosecutor  a  horse  which  was 
broken-winded,  that  accused  knew  that  the 
horse  wos  diseased,  but  concealed  the  exist- 
ence thereof  from  prosecutor,  and  that  accused 
thereby  effected,  a  sale  of  the  horse  to  prosecu- 
tor states  a  violation  of  Bums'  Ann.  St.  1908, 
f  2S08,  making  it  an  offense  to  offer  tp  sell  a 
diseased  animal,  knowing  it  to  be  so,  without 
diacloeing  that  fact  to  one  who  does  not  know 
it)  and  the  averment  in  the  indictment  that  a 
sale  was  effected  is  mere  surplusage. 

[Ed.  Note.— For'  other  cases,  see  Fraud,  T>6e. 
Dig.  «  ed*] 

8,  CaiHiNAT  Law  (|  906*)  —  New  TbiA£  — 
Btatutobt  Bight. 

The  right  to  file  a  motion  for  a  new  trial 
in  a  criminal  case  is  statutory,  and  one  seeking 
to  avail  himself  of  the  right  moat  bring  him- 
self  widiin    the    statute. 

[Eld.  Note.— For  other  casea,  see  Oiminal  Law* 
Cent  Dig.  {  2129;    Dw.  Dig.  t  906. *J 

4.  CanuNAi.  Law  d  951*)  —  Niw  Tmaz.  — 

Statutobt  Biqht. 

The  failure  of  accused  to  move  for  new 
trial  within  30  days'  after  verdict,  as  required 
by  Bums'  Ann.  St  1908,  I  2168,  subd.  9,  can- 
not be  waived  either  by  the  trial  court  i>ermit< 
ting  a  motion  after  the  80  days  or  by  the  At- 
torney -Ceneral  failing;  in  his  brief  first  filed,  t* 
point  out  tha  defect. 

[Ed.  Note.-^For  other  eases,  see  Criminal  LaWi 
Dec.  Dig.  f  951.*] 

6.  Omcwa    (i    103*)  —  Powxbs  —  Pubuo 

Rights— Waives.  . 

Public,  administrative,  or  ministerial  of- 
ficers are  not  authorized  to  waive  public  rights. 

[EM.  Note.— For  other  cases,  see  Officers,  Dea 
Dig.  I'  lOS.i'] 

&  CkUaNAI.  liAW  (i  1003*)  — AfTBAI.  — Nkw 
TBIAI^^MOTIOM— TlKX    TO     FiLS. 

A  motion  for  new  trial  not  filed  within 
30  days  from  the  return  of  the  verdict,  as  re-' 
quired  by  Buma'  Ann.  St  1908,  |  2158,  subd. 

9,  is  unauthorised  and.  presents  no  question  for 
determination  on  appeal. 

[EJd.  Note.— For  other  cases,  see  Criminal  LaW| 
Dec.  Dig.  1  1068.*] 

Appeal  from  Circuit  Court,  Clark  County; 
H.  C.  Montgomery,  Judge. 

(Jeorge  L.  HcCutcheon  and  another  were 
convicted  of  crime,  and  they  appeal.    Affirmed. 

Alexander'  Dowling,  for  appellants.  Jas. 
Bingham,  Edw.  M.  Wh^te,  Alex.  O.  Cavlns, 
and  Wm.  H.  Tbontpson,  for  the  State. 

MYERS,  a  J.  Appellaota  were  indicted 
under secUon  2508,  Boms'  Ann.  St  1908  (Acts 
1907,  p.  10(9,  ebarginK  that  they  did  on  or 
about  March  24,  1906,  '^nnlawfnlly  offer  for 
sale  to  Charles  W.  Marshall  a  certain  horse, 
for  ioo»  hundred  and  sixty-five  and  ninety- 
hundredths  (|(166J90)  dollars  in  money,  which 
said  horse  was  then  and  there  diseased  in 
this,  to  wit  that  aaid  horse  was  then  and 
therei  br(Aen'Wlnded,    said   George   L.    Mc- 
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Cutcbeon  aad  Harry  W.  Martin  fben  and 
there  well  knowing  said  horse  to  be  broken- 
winded  and  diseased  as  aforesaid,  and  did 
then  and  there  conceal  the  existence  of  such 
disease  from  said  Charles  W.  Marshall,  to 
whom  they  were  then  and  there  offering  said 
diseased  horse  for  sale,  and  did  then  and 
there  and  thereby  effect  the  sale  of  said  dis- 
eased horse  to  said  Charles  W.  Marshall,  be, 
the  said  Charles  W.  Marshall,  being  then  and 
there  ignorant  of  the  existence  of  said  dis- 
ease; and  said  George  L.  McCutcheon  and 
Harry  W.  Martin  did  then  and  there  by  such 
sale  unlawfully  -obtain  one  hundred  and  six- 
ty-five dollars  and  ninety  cents  In  money,  of 
the  value  of  one  hundred  and  sixty-five  and 
ninety-bundredths  dollars  of  the  personal 
property  of  the  said  Charles  W.  Marshall, 
contrary,"  etc. 

Over  motion  to  quash,  and  plea  of  not  gnll- 
ly,  they  were  found  guilty  on  trial  by  a  Juitt 
and  fined,  and  over  motions  for  a  new  trial 
Judgment-  was  rendered  against  each.  Sep- 
arate errors  are  assigned  on  the  motions  to 
quash  the  indictment,  and  on  overruling  the 
seiMirate  motions  for  a  new  trial 

The  sufilciency  of  the  indictment  la  chal- 
lenged on  the  ground  that  a  fraudulent  sale, 
where  It  fails  to  allege  that  any  trick,  arti- 
fice, drug,  or  device  of  any  character  was  em- 
ployed to  conceal  the  existence  of  the  alleged 
disease  or  defect,  falls  to  charge  any  pub- 
lic ofTense,  for  tbe  reawm  that  It  does  not 
show  any  affirmative  act  by  which  appel- 
lants concealed  the  existence  of  the  alleged 
disease  or  defect  It  is  held  in  Boyer  v. 
State  (1908)  169  Ind.  691,  83  N.  E.  350,  that 
the  statute  defines  two  offenses,  vis.,  offer  to 
sell  a  diseased  animal,  knowing  it  to  be  so, 
without  disclosing  that  fact  to  one  who  does 
not  know  it;  and  to  prohibit  tbe  employment 
of  any  trick,  drug,  or  artifice  by  which  sale 
is  effected.  The  indictment  in  the  case  be- 
fi>re  ns  is  identical  in  effect  with  the  indict- 
ment in  that  case,  where  It  was  held  that 
while  It  is  not  necessary  under  the  first  de- 
fined offense  to  charge  that  a  sale  was  ef- 
fected, that  part  of  the  indictment  was  sur- 
plusage, for  the  reason  that  a  sale  effected 
necessarily  Included,  under  the  first  offense 
described,  an  offer  to  sell,  and  the  Indictment 
was  upheld.    That  case  governs  here. 

The  question  of  strict  constructloit  raised 
here  was  also  determined  In  that  case 
against  the  contention  of  appellants. 

No  question  Is  presented  upon  the  motion 
for  a  new  trial,  for  the  reason  that  the 
motion,  with  causes,  was  not  filed  within 
30  days  from  the  return  of  the  verdict,  as 
required  by  Bums'  Ann.  St  1908,  {  2158, 
subd.  9.  Appellants  urge  that  the  point  is 
waived,  for  the  reason  that  the  Attorney 
General  In  Ills  brief,  first  filed,  did  not  point 
out  the  state  of  the  record,  and  raised  the 
question  by  a  brief  15  days  later,  under  the 
heading  "Additional  Authorities  of  Appellee." 


Public  administrative  or  ministerial  officers 
are  not  authorized  to  waive  public  righte. 
Throop  on  Public  Officers,  {|  21,  551.  At 
common  law  there  was  no  right  to  file  a  mo- 
tion for  a  new  trial,  and  as  it  is  a  favor  or 
right  conferred  by  the  statute,  one  who  would 
avail  himself  of  the  right  must  bring  him- 
self within  it  Tbe  trial  court  could  not 
waive  the  state's  right  by  permitting  tbe  mo- 
tion to  be  filed  after  the  30  days ;  and  hence 
the  motion  was  unauthorized,  and  no  ques- 
tion was  presented  under  it  for  determina- 
tion by  the  trial  court  and  none  is  here  pre- 
sented. Keefer  v.  State  (1910)  92  N.  B.  656; 
Ward  V.  State,  171  Ind.  563,  86  N.  E.  994; 
Quinn  V.  State,  123  Ind.  59,  23  N.  E.  977. 

It  remains  but  to  affirm  the  Judgment  and 
it  Is  BO  ordered. 


(ITS  Ind.  103) 
INDIANAPOLIS  TRACTION  &  TERMINAL 
00.  V.  RIPLET  et  al.    (No.  21,634.) 

(Supreme  Oonzt  of  Indiana.    Jan.  10,  1011.) 

1.  Emirent  Domain  (i  243«)— Pbookbdiwos— 
Afpbaibkrb'  Awabd— BbtofpeI'— Afpeau 

In  a  condemnation  proceeding,  tbe  defend- 
ant excepted  to  the  appraiaen'  award,  demand- 
ing a  review  because  tbe  damafres  for  land  tak- 
en were  inadequate,  yet  assenanc  to  that  part 
of  the  award,  fixing  tbe  value  a  the  improve- 
ments. Plaintiff  claimed  that  defendant  was 
estopped  because  he  had  not  excepted  to  tbe 
assessment  of  the  Improvements.  Held  that  al- 
though a  party  cannot  accept  the  benefit  of 
an  award  and  then  contest  its  validity,  the  de- 
fendant was  not  estopped  here  tiecanae  the 
case  was  tried  de  novo  on  his  exceptions,  his 
entire  damages  being  in  issue,  and  the  burden 
of  proof  being  upon  him  to  establish  them  to 
improvements  as  well  as  land. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {{  627-629;  Dec.  Dig.  i 
243.»] 

2.  Bmihent  Douair  (I  239*)— PBocxEDmas— 
Apfbaiskbs'  Awabd— Appeai>-Bubdeii  or 
Pboof. 

Where  defendant  in  condemnation  proceed- 
ings, appeals  from  an  award  of  appraisers,  the 
burden  of  proof  is  uijoit  him  to  show  ids  dam- 
ages. 

[Ed.  Note.— For  other  cases,  see  Elminent  Do- 
main, Oent  Dig.  IS  615-^20;   Dec.  Dig.  {  239.*] 

8.  Appeal  and  EIbbob  (§5  601,  701*)— Revhw 
— Habuless  Ebbob— Evidence  Not  tk  Bxo- 

OBD. 

Where  tbe  evidence  is  not  in  the  record, 
assignments  of  error  to  tbe  admission  of  evi- 
dence or  giving  of  instructions  will  not  be  re- 
viewed unless  it  affirmatively  appears  that  the 
action  of  the  lower  court  was  necessarily  erro- 
neous and  hannfuL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  2900-2904,  2933-2^6: 
Dec.  Dig.  8!  691,  70L*] 

Appeal  from  Superior  Coari,  Marlon  Ootm- 
ty;    P.  B.  Bartholomew,  Judge. 

(Condemnation  proceedings  by  the  Indian- 
apolis Traction  &  Terminal  (^mpany  against 
William  L  Ripley  and  others.  From  a  Judg- 
ment for  defendants  reviewing  appraisers' 
award,  idolntiff  appeals.     Affirmed. 


»For  othfr  eaies  see  same  topic  and  lactlon  NUMBER  In  Dee.  Dig.  ft  Am.  Dig.  Kar  No.  8«rlM  tSkfO't^ifim 
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F.  Winter  and  W.  H.  Latta,  for  appellant 
Ralph  Bamberger  and  Isidore  Feibleman,  for 
appellees. 

MORRIS,  J.  Appellant  filed  Its  com- 
plaint In  the  superior  court  of  Afarl(m  coun- 
ty against  the  appellees  William  I.  Ripley 
and  his  wife  to  condemn  certain  land  of  the 
appellee  William  I.  Ripley.  The  land  is  lo- 
cated on  Washington  street  In  the  city  of 
Indianapolis,  with  a  frontage  of  50  feet  on 
said  street.  The  proceeding  was  brought 
under  the  emlnrat  domain  act  of  1905.  Acts 
1905,  p.  69.  The  court  appointed  appraisers, 
who  reported  their  assessment  of  appellees' 
damages  sustained  by  reason  of  the  appro- 
priation of  his  land,  described  in  the  com- 
plaint, In  the  sum  of  f60  per  front  foot  for 
tl»e  real  estate,  and  ?1,500  for  the  improve- 
ments thereon.  The  appellee  William  I.  Rip- 
ley filed  written  exceptions  to  the  apprais- 
ers' report  as  follows  (omitting  caption  and 
signature) :  "Exceptions  to  appraisers'  re- 
port The  above-named  defendant  Wil- 
liam L  Ripley,  hereby  excepts  to  the  re- 
port and  award  of  the  appraisers  herein  on 
the  following  grounds:  (1)  The  valuation  of 
the  land  sought  to  t>e  appropriated  is  re- 
ported by  said  appraisers  to  be  sixty  dollars 
(160.00)  per  front  foot  Instead  of  giving  the 
valuation  of  the  entire  tract  taking  fully  into 
account  the  depth  of  said  land.  (2)  The  dam- 
ages assessed  In  the  finding  as  to  the  value 
of  the  land  appropriated  are  entirely  Inade- 
quate and  that  said  Uind  Is  worth  very  much 
more  than  the  amount  found  and  reported  in 
said  appraisers'  report.  Wherefore  said  de- 
fendant prays  the  court  that  that  portion  of 
tlie  appraisers'  report  fixing  the  value  of 
the  land  appropriated  be  set  aside,  and  that 
the  value  of  said  land  and  the  amount  of 
damages  sustained  by  the  defendant  by  the 
appropriation  of  the  land  proper  be  assessed 
by  the  court  said  defendant  however,  ac- 
cepting the  valuation  of  the  Improvements  at 
fifteen  hundred  dollars  ($1,500)  as  reported 
by  said  appraisers."  The  api>ellant  filed  no 
exception. 

The  cause  was  submitted  to  a  jury  for 
trial,  and,  at  the  close  of  defendants'  evi- 
dence, appellant  filed  its  motion  to  withdraw 
the  case  from  the  Jury,  which  motion,  omit- 
ting caption  and  signature,  was  as  follows: 
"Now  at  the  close  of  defendants'  evidence 
plaintiff  moves  the  court  to  withdraw  this 
case  from  the  consideration  of  the  Jury,  and 
to  enter  Judgment  in  favor  of  the  plaintiff 
afflrmlng  the  award  of  the  appraisers  here- 
tofore filled  in  this  cause,  on  the  ground  and 
upon  each  of  the  following  separate  reasons, 
to  wit :  (1)  The  court  has  no  jurisdiction  of 
this  appeal.  (2)  The  defendants  and  each 
of  them  have  waived  their  right  to  appeal 
to  this  court  and  have  waived  their  right  to 
have  'their  damages  reassessed  by  hereto- 
fore accepting  a  portion  of  the  damages 
awarded  by  said  appralBera."    This  motion 


was  overruled  by  the  court  and  appellant 
excepted.  At  the  proper  thne,  appellant  re- 
quested the  court  to  instruct  the  jury  as  fol- 
lows: "(1)  Under  the  evidence  in  this  case, 
it  is  your  duty  to  find  for  tjie  plaintiff. 
(2)  The  court  Instructs  yon  that  if  you  find 
from  the  evidence  that  the  defendant  has 
only  excepted  to  a  part  of  the  report  of  the 
appraisers,  and  that  he  has  claimed  the  ben- 
efit of  a  part  of  the  said  report,  he  has  for- 
feited his  right  to  have  damages  assessed  by 
the  Jury,  and  Is  bound  to  accept  the  amount 
given  him  by  the  appraisers.  (3)  The  court 
instructs  you  that  the  defendant  did  not 
have  the  right  to  accept  a  part  of  the  find- 
ing of  the  appraisers  and  appeal  from  a  part 
of  their  finding.  He  must  have  accepted 
or  rejected  the  rqrart  of  the  appraisers  as  a 
whole.  And  that  inasmuch  as  he  claimed 
the  benefit  of  the  appraisers'  report  and  al- 
lowance in  his  favor  for  the  value  of  the 
buildings,  be  thereby  lost  the  right  to  have 
the  report  of  the  appraisers  reviewed  by 
you.  Xou  are  Instructed  therefore  to  find 
the  following  values  In  this  case  as  your 
verdict  to  wit: 

B'or  the  land  $60  per  foot  or $3,000  00 

For  the  improvements 1,600  00 

Total  damages $4,500  00" 

The  instructions  reauested  were  refused, 
and  appellant  excepted,  and  a  verdict  was 
returned  by  the  jury  assessing  appellees' 
damages  at  $1,5(X)  for  Improvements  and 
$4,750  for  tOie  land,  or  a  total  of  $6,250,  on 
which  Judgmoit  was  rendered  for  appellees, 
and  from  which  this  appeal  is  prosecuted. 

The  errors  assigned  by  api)ellant  are  the 
overruling  of  appellant's  said  motion  to  with- 
draw the  case  from  the  Jury  and  overruling 
its  motion  for  a  new  trial.  This  motion  al- 
leged six  errors,  viz.:  The  verdict  was  con- 
trary to  law;  error  In  giving  certain  In- 
structions on  the  court's  own  motion ;  glTlng 
one  instruction  requested  by  appellees;  re- 
fusing to  give  the  said  instructions  requested 
by  appellant ;  refusing  to  sustain  appellant's 
said  motion  to  withdraw  case  from  Jury; 
overruling  appellant's  objection  to  a  certain 
question  asked  of  one  of  appellees'  witnesses. 

The  principal  ground  of  contention  arises 
over  the  recital  by  appellee  In  his  second 
exception  to  the  appraisers'  report  wherein 
he  says  "said  defendant  however  acc^tlng 
the  valuation  of  the  improvements  at  $1,5(X) 
as  reported  by  the  appraisers."  On  this 
recital,  appellant  based  its  said  motion  to 
withdraw  the  case  from  the  jury.  Wheth- 
er or  not  this  motion  was  made  at  the  prop- 
er time,  is  unimportant  in  view  of  the  con- 
clusion reached  by  the  court  It  Is  well  set- 
tled that  a  party  cannot  accept  the  benefit 
of  an  award  or  judgment  and  then  contest 
the  validity  thereof.  Baltimore,  etc.,  R.  Co. 
V.  Johnson,  ,84  Ind.  420;  Holland  v.  Spell, 
144  Ind.  561,  42  N.  B.  1014 ;  Test  v.  Larsh, 
76  Ind.  452.    But  in  this  case  appellant  did 
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not  receive  any  part  of  tbe  award,  so  far  aa 
the  record  discloses.  A  fair  construction  of 
appellees'  exceptions  to  the  report  of  the  ap- 
praisers Is  that  he  was  demanding  a  review 
of  the  appraisers'  award  because  the  dam- 
ages assessed  were  inadequate,  though  he 
expresses  his  assent  to  the  item  In  the  report 
fixing  the  value  of  the  Improvements  at  $1,- 
SOO.  This,  however,  could  not  prejudice  ap- 
pellant It  In  no  wise  lost  thereby  Its  right 
to  a  reduction  in  the  damages  for  improve- 
ments below  the  $1,500  awarded  by  the  ap- 
praisers, and.  In  the  absence  of  an  exception 
by  appellant  to  the  award  of  the  appraisers, 
the  cause  came  up  for  trial  de  novo  on  ap- 
pellees* exceptions.  Nothing  but  appellees' 
damages  being  In  issue,  he  had  the  burden 
of  proof,  and  It  was  Incumbent  on  him  In 
the  first  instance  to  prove  the  amount  of  his 
damages,  and  this  Included  damages  to  Im- 
provements as  well  as  the  land.  6  Ency. 
Evidence,  191;  Indianapolis,  etc.,  Traction 
Co.  ▼.  Shepherd,  35  Ind.  App.  601,  74  N.  E. 
804;  Indianapolis,  etc.,  Traction  Oo.  v.  Wil- 
es, 91  N.  E  161,  and  cases  cited.  No  fact 
Is  disclosed  by  the  record,  that  would  estop 
appellee  from  having  a  review  of  the  ap- 
praisers' award.  The  Marlon  superior  court 
bad  Jurisdiction  of  the  appeal  from  the 
award  of  the  appraisers,  and  it  did  not  err 
In  overruling  appellant's  motion  to  with- 
draw the  cause  from  the  jury. 

The  Instructions  requested  by  appellant, 
set  out  attove,  are  based  on  the  same  theory 
as  was  advanced  in  said  motion,  and  conse- 
quently, the  court  did  not  err  In  refusing 
«ach  of  them.  Tbe  other'  assignments  of 
error  are  based  on  certain  instructions  given 
by  the  court,  and  overruling  appellant's  ob- 
jection to  a  question  asked  one  of  defoid- 
anf  B  witnesses.  The'  evidence  is  not  in  the 
record.  In  such  case  no  question  is  pre- 
sented for  review  unless  It  affirmatively  ap- 
pears that  the  action  of  the  lower  court  was 
necessarily  erroneous  and  probably  harmful 
nnder  any  possible  state  of  tbe  evidence. 
The  record  in  this  case  does  not  disclose 
such  a  situation,  and  the  last-named  errors 
assigned  cannot  be  considered.  Butt  ▼.  If- 
fert,  171  Ind.  654,  86  N.  B.  961 ;  Mankln  T. 
Pennsylvania  Co.,  160  Ind.  447,  67  N.  E.  229, 
and  cases  cited. 

Judgment  affirmed. 


(4t  Ind.  App.  MS) 

TANSBL  T.  SMITH  et  al     (No.  7,608.)^ 
(Appellate  Ooart  of  Indiana,   Division  No.  2. 

Jan.  13,  1911.) 
1.  'Wiixs  (J  88*)— CoNSTRUcnoH  of  IirsTBU- 

MJBNT— Deed  ob  'Wiix.  , 

An  instrument  which  waa  signed,  sealed, 
and  witnessed  provided  that  "this  indenture 
witneaseth  that*  decedent  "oonvey  and  war- 
rant" to  another  for  a  certain  sum  the  receipt 
of  which  was  therein  acknowledged,  the  real 
property  described,  and  further  provided  that 


"this  deed"  waa  subject  to  all  Hens  on  the  de- 
scribed property,  and  that  "the  conditions  of 
this  deed"  were  that  decedent  retained  poaae»- 
sion  of  the  property  until  his  deatli,  when  it 
should  go  to  the  grantee.  Held,  that  tbe  instm- 
ment,  on  it*  face,  waa  a  deed  and  not  a  will, 
and  vested,  a  present  fee-simple  estate  in  til* 
grantee. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  f!  20&-217;    Dec.  Dig.  J  88.*] 

2.  Deeds  (f  208*)— Evidekok— SumaiKNOT— 
Obantokms  Inixrtioit. 

Elvidence  held  to  show  that  it  waa  the  in- 
tention of  one  executing  an  instrument  in  the 
form  of  a  deed  that  title  should  pass  to  tbe 
grantee  immediately  upon  delivery  of  the  in- 
strument to  a  third  person. 

[Ed.  Note.— For  othec  cases,  see  Deeds,  Dee. 
Dig.  ^  20&»] 

3.  Deeds  ({  58*)— Delitebt  to  Thibd  Pes- 
bon — suffictenct. 

Delivery  of  a  deed  was  complete  when  the 
grantor  surrendered  all  dominion  over  it  by 
giving  it  to  a  third  person  to  retain  nntil  bis 
death  when  it  should  he  delivered  to  the  gran- 
tee. ' 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  ft  13&-135;    Dec  Dig.  |  Sa*] 

4.  Deeds  (t  194*)— Dkuvekt— Aooxptakob— 
Pbesdicptions. 

Tbe  acceptance  of  a  deed  delivered  by  tbe 

grantor  to  a  third  person,  to  be  retained  and 
elivered  at  grantors  death  to  the  grantee,  a 
minor  grandchild  of  the  grantor,  is  presumed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  ii  674r-583 ;    Dec.  Dig.  i  194.*] 

&  Evidence  (S  273*)— Deeds. 

Where  a  deed  was  delivered  by  the  gran- 
tor to  a  third  person,  to  retain  possession  and 
deliver  it  to  Uie  gtantee  upon  the  grantor's 
death,  so  as  to  pass  present  title  to  the  grantee, 
testimony  as  to  statements  by  the  grantor  after 
the  delivery  of  tbe  deed  as  to  his  being  the 
owner  of  the  property  conveyed  was  not  admlit- 
sible  in  evidence. 

.  [EM.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  $i  110a-ll20;  Dec.  Dig.  i  273.*] 

Appeal  from  Probate  Oonrt,  Marlon  Comi- 
ty; Frank  B.  Ross,  Judge. 

Proceedings  by  Robert  B.  Tansel,  admin- 
istrator, against  Blanche  Smith  and  others. 
From  a  judgment  for  defendant  named,  plain- 
tlfr  appeals.    Affirmed. 

Charles  B.  Clarke,  Walter  C.  Clarke,  Wm. 
W.  Spencer,  and  Edmond  Spencer,  for  appel* 
lant    John  W.  Kern,  for  appellees. 

IBACH,  J.  On  the  8d  day  of  May,  1909. 
Robert  B.  Tansel,  administrator  of  the  es- 
tate of  Robert  D,  Myers,  deceased,  filed  his 
verified  petition  In  the  office  of  the  clerk  of 
the  probate  court,  of  Marlon  county,  Ind.,  al- 
leging in  substance  that  decedent  died  intes- 
tate ;  that  be  left  no  personal  property  with 
which  to  pay  debts;  but  that  at  the  time  of 
bis  death  he  owned  an  undivided  one-half 
Interest  in  certain  real  estate  in  Marlon  coun- 
ty, Ind.,  the  interest  therein  being  valued  at 
|600,  and  prayed  tor  authority  to  sell  said 
Interest  to  pay  debts.  He  also  averred  in  his 
petition  that  decedent  left  surviving  him  two 
granddaughters,  Blanche  Smith  and  Clara 
Alley,  his  sole  and  only  heirs  at  law,  who. 


*F«r  otber  casw  sm 


MUDS  tonlo  and  Mctloa  N01i 
'Rehearing  denied,  M  N. 


BBR  In  De«.  Dts.  *  Am.  Dlx.  Kej-  No.  Series  *  Bap'r  Indexes 
L  890.    Transfer  to  Supreme  Court  denied. 
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with  their  respective  guardians,  were  made 
parties  defeDdant.  Defendant  Alley  answer- 
ed In  general  denial,  and  Blanche  Smith, 
through  her  guardian,  filed  a  spMal  answer, 
In  which  she  averred  that  at  the  time  of  the 
death  of  her  grandfather,  Bobert  B.  Myers, 
he  had  no  title  or  Interest  In  the  land  de- 
scribed in  the  petition,  but  that  she  held  ti- 
tle thereto,  by  virtue  of  a  certain  warranty 
deed,  executed  by  decedent  In  his  lifetime  to 
her;  tliat  after  the  deed  was  signed.  It  was 
placed  In  the  hands  of  one  Vance,  who  was 
at  the  time  instructed  to  hold  the  deed  un- 
til the  death  of  Myers,  and  then  deliver  It 
to  grantee ;  that  said  deed  was  delivered  to 
her  after  the  death  of  Myers.  She  also  filed 
a  general  denial. 

Appellant,  the  plaintiff  below,  filed  three 
paragrai^iB  of  reply ;  the  first  In  general  de- 
nial, the  second  admitting  that  Myers  sign- 
ed and  acknowledged  the  deed,  refwred  to 
In  the  action,  but  that  there  was  no  consid- 
eration for  said  Instrument  but  love  and  af- 
fection, and  that  he  intended  by  the  Instru- 
ment to  make  a  testamentary  disposition  of 
his  real  estate  to  the  grantee;  that  be  re- 
served to  himself  the  right  to  recall  and  re- 
take possession  of  the  deed,  and  that  he  re- 
tained aJl  right  and  ownership  to  the  land 
np  to  the  time  of  bis  death;  that  the  deed 
was  not  recorded  until  March  8,  1900 ;  that 
after  he  signed  the  deed  he  incurred  debts, 
and  left  no  other  property  with  whl{:h  to  pay 
the  same.  The  third  paragraph  of  reply 
charges  fraud,  in  this :  That  he  executed  the 
deed  and  delivered  it  to  Mrs.  Vance  to  be 
given  to  grantee  after  his  death,  for  the  pur- 
pose of  defrauding  those  who  might  do  serv- 
ice for  him,  or  care  for  htm  daring  his  last 
sickness;  that  he  wrongfully  concealed  the 
fact  of  the  execution  of  thei  deed  from  his 
creditors,  but  represented  and  claimed  to 
them  to  be  the  owner  of  the  land  until  the 
time  of  his  death.  The  demurrer  to  this  re- 
ply was  overruled.  The  court  tried  the  case 
below,  and  a  judgment  was,  finally  entered  in 
favor  of  the  defendant  Blanche  Smith  on  her 
first  paragraph  of  answer.  Appellant  then 
filed  a  motion  for  a  new  trial.  The  overrul- 
ing of  this  motion  Is  the  only  error  present- 
ed for  reversal. 

^he  following  Is  a  copy  of  the  deed,  filed 
with  the  answer  of  appellee.  Smith:  "This 
indenture  witnesseth,  that  Robert  B.  Myers, 
unmarried,  of  Marlon  county,  in  the  state  of 
Indiana,  convey  and  warrant  to  Blanche 
Smith  of  Marlon  county,  in  the  state  oi  In- 
diana, for  the  sum  of  one  hundred  dollars  in 
hand  paid,  the  receipt  of  which  Is  hereby  ac- 
knowledged, the  following  real  estate  in  Ma- 
rlon county,  in  the  state  of  Indiana,  to  wit : 
Spinning  at  the  southwest  comer  of  the 
southeast  quarter  of  the  northwest  quarter 
of  section  twenty-four  (24)  in  township  fif- 
teen (15)  north  of  range  two  (2)  east;  thence 
north  40  rods;  thence  east  thirty-two  (32) 
rods;  thence  south  forty  (40)  rods;  thence 
west  thirty-two  (32)  rods,  to  the  place  of  be- 


ginning, containing  eight  (8)  acres.  This 
deed  is  subject  to  all  the  liens  on  the  above^ 
described  proi)erty.  The  conditions  of  this 
deed  are  as  follows,  to  wit:  Robert  B.  My- 
ers, to  retain  the  possession  of  the  above-de- 
scribed property  until  his  death,  then  to  go 
to  the  above-named  Blanche  Smith.  In  wit- 
ness whereof,  the  said  Robert  B.  Myers  ban 

hereunto  set  his  hand  and  seal  this  

day  of A.  D.  1910.    Robert  B.  Myers. 

[L.  S.]  C.  C.  Vance.  C.  A.  Oyler."  The 
above-named  persons  signed  as  witnesses. 

The  conveyance  under  consideration  con- 
talns  none  of  the  language  or  peculiarities  of 
a  will.  All  the  requirements  of  a  statutory 
deed  are  to  be  found  contained  in  it,  and  it 
plainly  vests  present  estate  in  fee  simple  in 
the  grantee,  unless  the  recital  following  the 
description  of  the  land  nianlfests  a  contrary* 
intent.  We  do  not  think  such  an  Intent  ap- 
peara  upon  the  face  of  the  deed.  "An  In- 
strument executed  conformably  to  the  stat- 
ute which  Is  to  operate  In  the  lifetime  of  the 
grantor,  and  which  passes  any  estate  in  the 
property  during  the  lifetime  of  the  grantor, 
even  though  the  absolute  enjoyment  of  the 
estate  passed  is  postponed  until  after  the 
grantor's  death,  is  a  deed,  aid  not  a  wilL" 
In  re  Wm  of  DIetz,  50  N.  T.  88 ;  Spencer  et 
al.  T.  Bobbins  et  al.,  106  Ind.  583,  6  N.'  R 
728. 

It  appears  from  the  evidence  In  this'  case 
that  Myera  was  an  old  man  in  falling  health. 
He  had  lived  with '  his  granddaughter,  the 
grantee,  for  a  number  of  yean  upon  tills 
land.  Decedent  had  the  deed  prepared,  sign- 
ed and  acknowledged  it,  and  then  delivered 
it  to  Mrs.  Vance.  He  said  to  her :  "Here  is 
the  deed;  that  he  had  deeded  the  place  to 
Blanche,  and  wanted  her  to  take  It  and,  as 
soon  as  she  heard  of  his  death,  have  it  re- 
corded." She  testified  further  that  she 
brought  the  deed  home  with  her,  and  kept  it 
In  her  possession  until  Myera  died,  when  she 
had  it  recorded.  At  the  time  he  handed  the 
deed  to  her,  there  was  nol  a  word  said  by 
him  about  retaining  possession  of  the  instru- 
ment, or  retaining  any  control  over  it 

The  undisputed  facts  in  this  case  force  the 
conclusion  that  it  was  the  Intention  of  de- 
cedent to  so  place  the  title  of  the  property 
involved  that  it  shonld  at  once  pass  to  the 
grantee  upon  the  delivery  of  the  deed  to 
Mro.  Vance.  He  deposited  the  deed  uncon- 
ditionally, relinquishing  all  authority  and 
control  over  It,  and  we  must  conclude  that 
the  custodian  received  it  then  for  the  use  and 
benefit  of  the  grantee.  The  deed  was  abso- 
lute in  its  form,  beneficial  in  its  effect,  and 
the  delivery  so  made  by  him  to  the  custo- 
dian for  the  grantee  made  it  effective  from 
the  date  of  such  delivery  the  same  as  If  it 
had  been  delivered  to  the  grantee  by  grantor 
in  person.  The  delivery  was  complete  when 
the  grantor  had  surrendered  all  authority 
and  dominion  over  the  deed,  and  put  it  be- 
yond his  power  to  modify,  reclaim,'  or  take 
it,  and  an  acceptance  on  the  part  of  the 
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grantee,  a  minor  grandchild.  Is  preanmed.. 
McCk>rd  T.  Bright,  44  Isd.  App.  275,  87  N.  IL 
654r^58;   Vaugban  t.  Godmiui,  94  Ind.  191. 

Appellant  also  alleges  fraud  in  the  execu- 
tion of  the  deed,  but  says  in  his  brief :  "If  the 
deed  were  eflTectual  and  valid,  whether  it  re- 
lated back  or  not,  his  conduct  was  either 
fraudulent,  or  be  honestly  believed  he  owned 
the  real  estate  up  to  the  time  of  his  death ; 
we  believe  the  latter  the  more  reasonable 
presumption."  We  have  searched  the  record 
and  we  are  unable  to  find  any  evidence  which 
even  tends  to  prove  this  paragraph  of  appel- 
lant's reply. 

Concerning  the  objection  which  was  made 
to  the  admission  of  evidence  relative  to  what 
the  grantor  said  after  the  deed  was  execut- 
ed and  delivered,  about  his  being  the  owner 
Of  the  property,  we  have  concluded  that  it 
was  clearly  inadmissible,  and  the  court  com- 
mitted no  error  in  refusing  it. 

Considering  the  form  of  the  deed,  and  all 
the  evidence  produced  at  the  trial,  it  appears 
to  be  exceedingly  clear  that  the  grandfather 
had  selected  his  infant  grandchUd  as  the  ob- 
ject of  his  favor ;  that  he  desired  to  remem- 
ber her  for  her  many  kindnesses  and  services 
extended  to  him,  and  determined  to  con- 
vey the  land  in  question  to  her  then;  not 
to  become  efTective  in  the  future,  but  a  pres- 
ent conveyance,  and  with  a  view  of  car- 
rying ont  that  purpose  and  intention  he  ex- 
ecuted and  delivered  the  deed  in  question. 
The  court  committed  no  error  in  overruling 
appellant's  motion  for  a  new  trlaL 

Judgment  affirmed. 

MYERS,  O.  X,  and  LAIBT,  HOTTBIA 
ADAMS,  and  FBI/r,  JJ..  Goncor. 


(48  Ind.  App.  188) 

KPPEBT  T.  GARDINER.    (No.  T,701.)» 

<Am>ellate  Conrt*of  Indiana,  Division  Na  2. 
Jan.  10,  1911.) 

1.  EiXECITTOBS  AND  Adkinistrators  (|  443*)— 

Claims  Against   Kstatb— Actions— Sutfi- 

cienot  of  c0mpi.aint. 

The  complaint  In  an  action  aKainat  an  ex- 
ecutor for  services  rendered  decedent  and  bis 
wife  alleged  that  they  were  rendered  under  an 
aereement  with  decedent,  plaintiff's  father,  that 
after  she  became  21  veara  of  age  she  should 
keep  house  and  care  for  her  parents,  and,  in 
consideration  thereof,  her  father  would  devise 
the  homestead  in  fee  to  her;  that  he  executed 
such  a  will,  which  plaintiff  saw,  and  which  in- 
duced her  to  remain  at  home  and  care  for  her 
parents  for  mora  than  12  years,  but  that  short- 
ly before  his  death  her  father,  decedent,  de- 
stroyed such  will  and  executed  another  which 
did  not  devise  the  property  to  plaintiff,  leaving 
his  estate  indebted  to  her  in  the  suq)  named. 
Beld,  that  the  complaint  alleged  a  caose  of  ac- 
tion. 

[Ed.   Note.— For  other  cases,   see   Ehcecutors 
and  Administraton,  Dec.  Dig.  g  443.*] 


2.  Appeal  and  Ebbob  (|  194*)— Pbxsknta- 
TioN  Below— Objxotionb  to  Pleading — 
Necbssitt. 

The  BufficiencT'<rf  a  verified  plea  in  abate- 
ment of  the  complaint  could  only  be  raised  by 
demurrer  and  exception  taken  to  the  ruling 
thereon,  if  sustained,  and  ita  sufficiency  will  not 
be  determined  <m  appeal  in  absence  of  soch  de- 
murrer and  exception. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1241-1246;  Dec.  Dig.  f 
194.*] 

8.  Execdtobs  and  Administbatobb  ({  206*)— 
Olaius  —  Sebvices  Rbndebed  Decedent— 
Pebsonb  in   Familt   Relation  —  Iiipubd 

OONTKAOT— NiCBBSTrr. 

A  daughter  who  lived  with  her  father  as 
one  of  bis  familv  and  worked  for  him  without 
any  express  or  Implied  understanding  that  she 
was  to  receive  payment  for  services  rendered 
could  not  recover  therefor  a^inat  the  estate, 
but  she  could  recover  therefor  if  the  circumstanc- 
es reasonably  Justified  an  inference  that  the 
services  were  performed  under  an  agreement  by 
her  father  to  pay  for  them. 

[Sid.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  I  7SS;  Dec. 
Dig.  i  206.*] 

4.  Appeal  and  E<bbob  (|  1001*)— Findings— 

Oonclubivbnbbb. 

Where  a  question  of  fact  Is  for  the  Jury  to 
determine,  its  finding  will  not  be  disturbed  if 
there  is  any  evidence  to  support  it 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  !|  8822,  8928-3^;  Dee. 
Dig.  i  1001.*] 

0.  ExEonroBS  and  Adkinisivatobs  (f  206*)— 
Allowance  of  Claivb— ^bvioes  Rsndxb- 
kd  Decedent— Pebsoks  in  Familt  Rela- 
tion. 

A  parent's  promise  to  compensate  a  child 
for  personal  care  by  conveying  land  to  her  re- 
buts the  preaunq>tion  that  her  services  were  gra- 
tuitous which  arises  from  the  fact  that  they 
were  performed  while  the  child  was  a  inenil>er 
of  the  family. 

[Bd.  Note.— For  other  cases,  see  Executors 
and  Administraton,  Cent  Dig.  f  733;  Dec.  Dig. 
i  206.*] 

6.  EiXECDTOBS  AND  ADMINISTBATOBB  (g  221*)— 

Allowance  of  Claims  — Actions  — Sdffi- 
ciBNOT  OF  Evidence— ExisTENcx  of  Con- 

IBAOT, 

In  a  dau^ter's  action  against  her  father's 
estate  to  recover  for  services  rendered  decedent 
evidence  held  to  sustain  a  finding  that  an  un- 
derstanding existed  between  decedent  and  plain* 
tiff  whereby  plaintiff  was  to  be  paid  for  woril 
done  while  living  in  the  family,  and  that  she  ex- 
pected pay  therefor. 

[ESd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec  Dig.  |  221.*] 

7.  exectttobs  and  administbatobb  ({  451*)— 
Allowance  of  Claims— Pboceedinos— Is- 
sues. 

In  an  action  to  recover  for  services  ren- 
dered decedent  in  his  lifetime,  by  his  daugh- 
ter, under  an  alleged  agreement  by  decedent  to 
convey  land  to  her  In  consideration  of  sndi 
services,  where  the  answer  was  a  general  denial 
and  plea  of  payment  the  court  was  not  required 
to  construe  decedent's  will,  and  the  refusal  of 
instructions  thereon  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Bxecntors 
and  Administrators,  Dec  Dig.  i  461.*] 

8.  Evidence  (J  271*)— Allowance  of  OuaUB 
— Self-Sbbvino  Deolabattonb. 

In  a  daughter's  action  against  her  father's 
estate  for  services  rendered  for  him  in  his  life- 
time, under  an  alleged  promise  to  compensate 
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her  therefor  in  his  will,  by  devising  certain 
property  to  ber,  any  statement  made  by  dece- 
dent that  he  did  not  consider  himself  indebted 
to  plaintiff  for  her  services,  made  out  of  plain- 
titrs  presence,  was  a  selt-serviug  declaration, 
and  was  not  admissible. 

[Ed.  Note.— For  other  cases,  see  EKidence, 
Cent  Dig.  if  1068-1104 ;   Dec.  Dig.  {  271.*] 

9.   ElZBOUTOBS  AND  ADinNISTBATOBS  ({  221*)— 

Allowance  of  Claiics— Achons  —  Aj>ias- 

aiON  OF  BviDENCB. 

In  a  daughter's  action  against  her  father's 
estate  to  recover  for  services  rendered  him  in 
his  lifetime,  in  wliidi  tiie  issues  were  payment 
and  the  maldng  of  an  a^freemoit  to  compensate 
for  the  services,  a  question  as  to  what  witness 
had  heard  decedent  say  atwut  holding  an  insan- 
i^  inquest  on  plaintiff  was  properly  excluded 
as  immaterial. 

[Ed.  Note.— For  other  cases,  see  £>zecutor8 
and  Administrators,  Dec.  IHg.  {  221.*] 

Appeal  from  Probate  Court,  Marlon  Coon- 
tr;  Frank  B.  Boas,  Jndge. 

Action  b7  Nancy  C.  Gardiner  against  Fred 
W.  Sippert,  ezecntor  of  Francis  M.  Fppert, 
deceased.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Barrett  &  Barrett  and  Denny,  Bowen  & 
Denny,  for  appellant  Henry  Clay  Allen,  for 
appellee. 

IBACH,  J.  The  appellee  instituted  this 
action  against  the  appellant,  Fred  W.  Ep- 
pert,  ezecntor  of  the  estate  of  Francis  M. 
Eppert,  deceased,  for  services  rendered  to 
decedent  and  his  wife  from  August  1,  1894, 
until  May  26,  1898,  and  for  the  decedent 
alone  from  May  26,  1898,  until  April  7,  1907. 
It  is  alleged  in  the  claim  or  the  complaint 
that  the  services  were  rendered  under  an 
agreement  or  contract,  made  with  Francis  M. 
Eppert,  appellee's  father,  wherein  It  was 
agreed  that,  after  appellee  became  21  years 
of  age,  she  was  to  remain  with  her  father 
and  mother  and  keep  house  for  them,  and 
nurse  them  and  care  for  them,  and  that, 
•in  consideration  of  her  so  doing,  he  would 
execute  a  will  and  make  provisions  there- 
in devising  to  ber  the  home  in  which  they 
lived  in  fee  simple.  She  further  avers 
that  he  did  execute  such  will,  making  such 
provision  therein  for  ber,  and  that  she  saw 
such  will,  and  she  was  induced  thereby  to 
remain  with  him  at  his  home,  and  care  for 
her  parents,  and  that  she  performed  the 
services  required  of  ber  for  more  than  12 
years.  She  further  alleged  that  in  consid- 
eration of  said  agreement  she  was  induced 
to  and  did  advance  to  decedent  for  repairs 
on  said  property  $50.  She  also  says  that  he 
preserved  the  will  for  a  period  of  time,  but 
that  shortly  before  bis  death  he  destroyed 
it,  and  executed  another,  wherein  said  de- 
cedent wholly  failed  to  will  the  property  or 
any  part  thereof  to  ber,  and  that  therefore 
the  estate  is  indebted  to  her  In  the  sum  of 
$6,680.  After  some  preliminary  motions, 
made  by  appellant,  had  been  disposed  of  by 
the  trial  court,  the  appellant  filed  bis  an- 


swer in  two  paragraphs — the  first  in  gen- 
eral denial,  and  the  second  a  plea  of  pay- 
ment. For  reply  to  appellant's  second  para- 
graph of  answer  the  appellee  filed  a  general 
denial.  The  Jury  upon  the  trial  found  for 
the  appellee,  and  she  obtained  a  Judgment  in 
the  court  below  for  $2,500. 

The  errors  assigned  by  appellant  are:  (1) 
The  court  erred  In  overruling  appellant's  de- 
murrer to  appellee's  complaint.  (2)  The 
court  erred  in  overruling  appellant's  motion 
for  a  new  trial.  The  complaint  states  a 
cause  of  action,  and  it  does  not  appear  from 
the  pleading  that  there  wa.a  another  action 
pending  between  the  same  parties  of  the 
same  cause,  and  the  demurrer  was  properly 
overruled. 

Counsel  for  the  appellant  also  Insist  that 
the  court  pass  upon  the  suifBdency  of .  the 
verified  plea  in  abatement  filed,  but  this 
question  is  not  presented.  It  could  only  be 
presented  by  demurrer  and  exception  prop- 
erly taken,  and  this  was  not  done. 

Sixteen  grounds  are  set  out  in  appellant's 
motion  for  a  new  trial,  which,  so  far  as  they 
are  argued,  will  be  considered.  The  third 
cause  stated  is  that  the  verdict  of  the  Jury 
is  not  sustained  by  sufficient  evidence;  tbe 
fourth  that  tbe  verdict  of  the  jury  is  con- 
trary to  law.  These  we  will  consider  to- 
gether. Tbe  evidence  fairly  tends  to  prove 
that  the  claimant  remained  at  her  father's 
bouse  more  than  12  years  after  she  became 
of  age,  nursing  his  wife,  claimant's  mother, 
for  three  years;  also  looking  after  and  tak< 
ing  care  of  her  father,  and  performing  the 
major  pottion  of  the  housework  during  all 
of  the  time  she  lived  with  him;  that  some 
years  before  his  death  be  made  a  will,  de- 
mising to  claimant  the  bouse  where  they  lived 
in  fee  simple;  that  claimant  saw  the  will. 
Sarah  B.  Bogardus  testified  that  he  said  to 
her  that  he  had  helped  Fred  (meaning  his 
son),  and  that  he  was  going  to  leave  the  rest 
to  Kate,  this  claimant.  He  stated  to  Enuna 
Bogardus  that  Fred  bad  bad  his  share,  and 
what  he  had  was  Katy's ;  that  it  was  to  be 
left  to  ber;  that  be  was  going  to  leave  the 
estate  to  her.  Mary  E.  Long  testified:  "I 
heard  him  tell  Mrs.  Eppert  on  her  dying  bed 
that  the  property  on  Buchanan  street  would 
be  devised  to  Kate,  so  that,  in  case  of 
death,  she  would  have  an  Income  as  long 
as  she  lived;  that  be  Intended  ber  to  be 
well  taken  care  of;  that  she  had  been  a, 
good  faithful  daughter,  and  he  expected  her 
to  be  well  remembered  and  remunerated." 
Another  witness  testified  as  follows:  "We 
were  sitting  on  the  porch  one  afternoon,  and 
Kate  came  along.  She  was  not  feeling  well, 
and  sat  down,  and  be  said  'This  Is  my  baby,' 
and  she  started  to  cry ;  and  he  said,  'Never 
mind,  Katy,  I  will  pay  you  back  some  day.' 
And  I  said,  'You  have  Fred.'  And  he  said, 
'No  matter,  Fred  does  not  come  to  my  house, 
but  Kate  has  always  taken  care  of  me,  and 
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helped  me  to  get  what  I  hare.'  He  said  sbe 
had  been  a  good  girl  to  him,  and  that,  'if  I 
had  not  had  Kate  to  save  for  me,  I  would 
bare  nothing.' "  Other  witnesses  testified  to 
bearing  him  acknowledge  the  value  of  ap- 
pellee's services  rendered.  John  Hugg,  who 
prepared  the  two  wills,  testified  that  by 
terms  of  the  first  will  the  decedent  devised 
one  of  the  parcels  of  real  estate  to  bis 
daughter  absolutely  and  the  other  piece  to 
bis  son.  The  evidence  also  reveals  the  fact 
that  In  at  least  one  Instance  he  spoke  of  the 
property  as  being  Kate's  in  ber  presence  and 
In  the  presence  of  another  person;  that 
shortly  before  bis  death  be  burned  this  will, 
and  executed  ahotber. 

The  validity  of  the  claim  of  the  appellee 
depends  upon  the  question  wbetber  or  not 
she  rendered  services  for  her  father  in  his 
lifetime  in  pursuance  to  an  agreement,  ei- 
ther expressed  or  implied,  that  she  was  to  be 
paid  for  such  services.  If  appellee  lived 
with  ber  father  as  a  member  of  bis  family, 
and  worked  for  him,  without  any  under- 
standing, either  express  or  Implied  that  she 
was  to  receive  pay  for  services  rendered, 
then  she  could  not  recover  against  the  es- 
tate; but  It  1b  equally  true  that,  if  the  evi- 
dence shows  facts  and  circumstances  from 
which  a  contract  might  reasonably  be  infer- 
red, then  she  can  recover  the  value  of  her 
services  rendered  under  such  Implied  con- 
tract mil  T.  Hill,  121  Ind.  235,  23  H.  E. 
87;  Kettry  v.  Thununa,  9  Ind.  App.  504, 
86  N.  E.  919;  Puterbaugh  v.  Puterbaiigb,  T 
Ind.  App.  280,  33  N.  E.  808,  34  N.  E.  6U; 
Smith  V.  Deuman,  48  Ind.  71;  James,  Ad- 
ministrator, V.  Olllen.  8  Ind.  App.  472,  30  N. 
E.  7;  Boblnson  t.  Raynor,  28  N.  Y.  494; 
Stewart,  Administrator,  v.  Small,  11  Ind. 
App.  103,  88  N.  E.  826.  Tills  case  is  not  un- 
like the  case  of  Crampton  v.  Logan,  28  Ind. 
App.  408,  63  N.  E.  52,  wherein  the  court 
used  this  language :  "And  If  the  circumstanc- 
es authorized  the  person  rendering  service 
reasonably  to  expect  payment  therefor  by 
way  of  furtherance  of  the  intention  of  the 
parties,  or  because  reason  and  Justice  re- 
quired compensation,  the  law  will  Imply  a 
contract  therefor." 

There  is  some  evidence  tending  to  prove  a 
contract  between  the  appellant  and  her  fa- 
ther ;  at  least,  enough  to  rebut  the  presump- 
tion |that  the  services  were  rendered  by  her 
gratuitously,  'and  the  rule  is  well  settled  that, 
where  It  Is  the  province  of.  the  jury  to  decide 
questions  of  fact,  tliat  decision. will  not  be 
disturbed,  If  there  Is  any  evidence  presented 
to  sustain  the  verdict  Wallace  v.  Long,  105 
Ind.  622.  S  N.  E.  666.  65  Am.  Bep.  222;  Sto- 
ry v.  Story,  1  Ind.  App.  284,  27  N.'  B.  573; 
Knight  v.  Knight  «  Ind.  App.  268,  33  N.  E. 
456;  Forester  v.  Forester,  10  Ind.  App.  680, 
88  N.  E.  426;  Stewart  Administrator,  v. 
Small,  supra.  It.  has  also  been  correctly 
held  that  a  promise  on  the  part  of  a  parent 
to  compensate  a  child  for  nursing,  care,  and 
Atteotlou  by  conveyance  of  land  wUl  rebut 


the  presumption  which  arises  because  of  the 
fact  that  the  work  was  done  while  the  child 
was  living  In  her  father's  family  that  the 
work  was  performed  gratuitously.  Wallace 
T.  Long,  supra.  Some  evidence  having  been 
introduced  by  appellee  to  support  the  allega- 
tions of  her  complaint  the  court  committed 
no  error  in  overruling  appellant's  request  for 
a  peremptory  instruction. 

The  evidence  Introduced  at  the  trial  Is  not 
In  all  respects  satisfactory.  However,  it  may 
be  said  that  it  tends  to  establish  tbie  aver- 
ments of  the  complaint  and  as  It  has  been 
passed  by  a  Jury,  and  they  found  In  favor  of 
the  appellee,  and  the  action  of  the  Jury  has 
been  approved  by  the  trial  court  this  court 
is  not  authorized  to  disturb  the  verdict 
After  careful  examination  of  all  the  erl- 
denee,  we  conclude  that  there  were  facts  and 
circumstances  proved  In  the  trial  of  the  low- 
er court  which  Justified  the  Jury  In  drawing 
the  Inference  that  there  was  an  understand- 
ing between  the  deceased  and  the  appellee 
herein,  that  she  was  to  be  paid  for  the  work 
done  by  her,  and  that  sbe  expected  pay 
therefor. . 

Appellant  is  also  earnestly  contending  that 
certain  Instructions  given  by  tlie  court  to 
the  Jury  were  erroneous,  but,  after  a  full 
consideration  of  each  of  them,  we  are  of  the 
opinion  that  when  taken  together,  they 
clearly  and  fully  state  the  law  applicable  to 
this  case.  The  Jury  were  given  full,  elabo- 
rate, and  specific  Instructions  bearing  upon 
the  material  evidence  in  this  cause. 

Counsel  for  appellant  is  also  earnestly  In^ 
sistlng  that  the  trial  court  committed  error 
In  refusing  to  give  instructions  requested. 
We  have  not  been  Informed  wherein  sucb 
Instructions  were  r^evant  to  the  case,  and 
we  are  unable  to  find  wherein  the  same 
would  have  been  proper  in  view  of  the  is- 
sues. Neither  do  we  find  that  the  appellant 
was  in  any  manner  harmed  by  the  court's . 
refusal  to  give  the  instructions  asked,  as 
the  trial  court  was  not  under  the  Issues  Join- 
ed, required  to  construe  the  will  and  codicil 
of  Francis  H.  Eppert  deceased.  The  will 
and  codicil  were  introduced  In  evidence  for 
what  they  were  worth,  and  It  is  presumed 
were  considered  by  the  Jury,  so  that  U  the 
contents  of  the  will  and  codicil  were  compe- 
tent as  tending  to  show  payment  the  cross- 
complalnt  filed  in  a  different  and  other 
cause  of  action.  In  which  a  construction  of 
the  will  was  asked,  would  add  nothing,  and 
there  was  no  barm  done  In  excluding  the  ev-. 
idence. 

Again,  it  is  insisted  by  counsel  for  the  ap- 
pellant that  the  court  erred  In  excluding  evi- 
dence offered  by  appellant  The  reasons  giv- 
en for  insisting  upon  this  proposition  is  "that 
tb0  evidence  tended  to  show  .that  the  de- 
ceased entertained  no  thought  that  he  was 
indebted  to  the  aPPdloo  for  the  services  ren- 
dered." It  does  not  appear  that  any  sucb 
statement  if  made,  was  made  in  the  pres- 
ence of  the  claimant  and  could  not  bo  cob- 
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aldered  anytblnK  more  tlmn  a  seU-swrliis 
declaration  uttered  by  the  decedent 

The  Blxteienth  cause  assigned  by  the  appel- 
lant for  a  new  trial  U  that  the  court  erred 
la  refdslng  to  permit  a  witness  to  answer 
the  following  Questions :  "What,  If  anything, 
did  you  ever  hear  Frauds  M.  Bppert  say 
about  holding  an  insanity  inquest  on  his 
daughter,  Nancy  Gardiner?"  We  fall  to  see 
how  this  matter  was  in  any  way  material  to 
a  Just  conclusion  of  the  case  at  bar,  and  it 
related  entirely  to  an  Immaterial  matteri 
and  there  was,  therefore,  no  error  in  refus- 
ing to  permit  the  witness  to  testify  ooncem- 
Ing  It 

We  have  examined  all  the  questions  raised 
by  this  appeal,  where  the  same  have  been 
argued,  and  conclude  there  Is  no  error  in  the 
record. 

Judgment  of  the  court  below  affirmed. 

FELT,  J.,  does  not  participate  in  this 
opinion.  IfTIiRB,  C.  J.,  and  HOTTEL, 
ADAMS,  and  LAIBY,  33^  concur. 


(M  lad.  Apgp.  TOS) 

TREHABNBJ  v.  MATSON.    (So.  6>769i) 

(Appellate  Court  of  Indiana,  Division  No.  1. 
Jan.  12,  1»U.) 

1.  j0DomiiT  (f  822*V— FoBEiaH  JimoicxRT— 
Full  Fa{th  and  Cbeoit. 

A  Judgment  rendered  by  a  conrt  in  one 
state,  having  Jurisdiction  over  the  subject-mat- 
ter and  parties,  Is  conclusive  on  the  merits  in 
other  states,  until  set  aside  by  appropriate  pro- 
ceedings in  the  state  where  rendered. 

[Ed.  Note.— For  other  cases,  see   Judgment, 
Cent  Dig.  §S  149e-1500;   Dec  Dig.  {  822.*] 

2.  JCDOHERT  (§    820*)— FOBmOR  JUDOMEITX— 

Jttstick  br  the  Peace. 

Where  a  lodgment  rendered  by  a  Justice 
of  the  peace  of  another  state  Is  relied  upon  as 
a  defense  the  facts  to  show  jurisdiction  must 
be  proved  by  the  party  pleading  it 

[Ed.   Note.— For  other  cases,  see  Judgment 
Dee.  Di*  i  826.»1 

8.  Records   (I  17*)  —  Restobatiok  oi-  Lost 
Record  —  JuamoE  Court  Record  —  "Judi- 

OLU.  OOUETS." 

Const  111.  art  6*  f  1,  vests  the  Judicial 
power  in  the  Supreme,  drcuit  and  county 
courts,  justices  of  the  peace,  and  such  other 
courts  as  may  be  createu  by  law.  Starr  &  O. 
Ann.  St.  1896,  c.  116,  {  1,  provides  that  when 
the  record  of  any  Judgment  or  other  proceeding 
of  any  Judicial  court,  shall  be  lost,  an  order 
of  the  court  shall  be  obtained  authorizing  the 
defect  to  be  supplied  by  a  certified  copy  of  the 
original  record.  Section  2  provides  for  the 
supplying  of  the  substance  of  a  record,  where 
complete  restoration  is  impossible.  Held,  that 
a  justice's  conrt  in  Illinois  la  a  "judicial  conrt" 
with  power  to  permit  amendments,  and  to  re- 
store lost  records,  and  that  the  publication  no- 
tice is  a  part  of  the  record  of  the  Judgment  in 
an  attacAment  suit  so  as  to  be  subject  to 
amendment  or  restoration  nnder  the  statute. 


[Ed. 


.  Note.— For  other  cases,  see  Records,  Dec 

For  other  definitions,  see  Words  and  Phrases, 
▼oL  4,  pp.  8847-3848.] 


4.  Records   (|  17*)  —  RixnroKATioif  or  Lost 
Record— Pbooedube. 

Starr  ft  C.  Ann.  St  1896,  c  116,  {  2,  re- 
lating to  the  supplying  of  lost  records,  provides 
for  notice  of  application  to  supply  such  a  record 
"as  in  chancery  cases,"  where  personal  service 
is  obtained,  and  that  where  the  proceedings  are 
in  rem  ana  notice  is  by  puldication,  the  court 
shall  by  order  direct  such  notice  "as '  nearly 
as  may  be  as  in  the  original  proceeding."  Held, 
that  where  the  record  in  an  attachment  suit  be- 
fore an  Illinois  justice  shows  that  notice  of 
application  to  suppl;^  the  substance  of  the  orig- 
inal publication  notice  and  the  return  thereon, 
alleged  to  have  been  lost  was  given  on  the  order 
of  the  justice,  and  that  publication  was  by  post- 
ing as  in  the  original  suit  and  by  mailing  "to 
each  of  the  within  named  defendants"  a  copy 
thereof,  at  the  place  of  residence  named  in  the 
attachment  affidavit,  the  attachment  statute  au- 
thorising publication  by  posting  and  by  mailing 
where  the  address  was  stated  In  the  afBdavit, 
the  notice  will  be  deemed  to  have  been  given  "as 
nearly  as  maj  be  as  in  the  original  proceeding," 
and  to  be  sufficient  to  authorize  the  lesteration 
of  the  record  and  amendment  of  the  retdm  to 
show  the  actual  facts  giving  the  justice  Juris- 
diction of  the  proceeding,  so  as  to  authorize 
the  introduction  in  evidence  in  Indiana  of  the 
judgment 

[Ed.  Note.— For  ether  cases,  see  Records,  Deo. 
Dig.  «  17.*] 

5.  Process  ({  162*)— AvsiTDinirr. 

A  void  process  cannot  be  amended  to  make 
It  vaUd. 

[Ed.  Note. — For  other  cases,  see  Process,  Dee, 
Dig.  i  162.*] 

6.  JuDQMENi  (i  618*)— Collateral  Attack. 

An  action  of  replevin  by  the  former  owner 
of  a  piano  against  the  buyer  thereof,  from  one 
who  had  bought  it  at  a  sale  under  a  judgment 
in  an  attachment  suit  against  the  plaintiff  in 
replevin,  is  a  collateral  attack  upon  the  Judg- 
ment in  the  attachment  suit 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  {  961 ;  Dec  Dig.  f  618.*] 

7.  JUDQUERT  (f  497*)— CONCLUBITBITESS. 

Recitals  in  the  record  in  an  attacbment 
suit  that  due  notice  was  given  to  defendants 
of  an  application  to  restore  the  lost  publication 
notice,  and  the  return  thereon,  are  conclusive 
upon  the  parties  to  the  Judgment  as  against 
collateral  attack. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  §  937;  Dec  Dig.  |  497.*] 

8.  Replevin  (i  8*)— Title  to  Sufpobz  Ao« 

TION. 

Right  of  possession  wHl  sustain  an  action 
in  replevin. 

[Ed.  Note.— For  other  cases,  see  BepleTln, 
Cent  Dig.  {  48;   Dec  Dig.  {  &*] 

Appeal  from  Circuit  Court,  Steuben  Coun- 
ty;   Emmett  A.  Bratton,  Judge. 

Replevin  by  Anna  Treharne  against  Lewis 
I.  Matson.  Judgment  for  defendant,  and 
plalntitr  appeals.    Affirmed. 

Alphonso  C.  Wood,  for  appellant  F.  Win- 
ter, A.  P.  Clark  Matson,  and  Bobt  W.  Mch 
Bridet  for  appellee. 


FELT,  J.  This  Is  an  appeal  from  the  Steu- 
ben circuit  court  In  an  action  of  replevin, 
brought  by  the  appellant  Anna  Treharne^ 
against  the  appellee,  Lewis  I.  Matson,  for 
possession  of  a  piano  and  stool,  and  fordam- 
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ages  for  the  unlawful  detention  of  the  prop- 
erty. 

The  complaint  Is  In  one  paragraph,  which 
was  answered  by  the  general  denial.  The 
record  also  shows  that  the  parties  to  the  ac- 
tion entered  Into  an  agreement  that  under  the 
general  denial  all  defenses  might  be  prored 
to  the  same  extent  and  for  all  purposes  the 
same  as  If  specially  pleaded,  and  that  appel- 
lant might  prove  any  facts  that  would  be 
admissible  imder  a  reply  to  a  special  answer. 
The  cause  was  tried  by  the  court  without  a 
Jury,  and  the  finding  was  for  the  appellee, 
and  judgment  rendered  that  the  appellant 
take  nothing  by  her  action.  The  appellant 
filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  the  action  of  the  court  in 
overruling  this  motion  is  the  error  relied  up- 
on for  a  reversal  of  the  judgment 

A  new  trial  was  asked  on  the  ground  that 
the  decision  was  contrary  to  law  and  not  sus- 
tained by  the  evidence.  Also  for  alleged  er- 
ror of  the  court  in  admitting  in  evidence, 
over  the  objection  of  the  appellant,  certain 
statutes  and  decisions  of  the  Supreme  and 
Appellate  Courts  of  the  state  of  Illinois,  and 
the  transcript  of  the  docket  entries,  proceed- 
ings, Judgment,  papers,  and  files  in  the  case 
of  lUlnols  College  Hospital  v.  Daniel  Tre- 
hame  and  Mrs.  D.  Trehame,  before  George 
H.  Woods,  a  justice  of  the  peace  In  and  for 
the  town  of  North  Chicago,  Cook  county, 
III.  Also  the  admission  of  a  certain  letter 
written  from  New  Tork  by  the  husband  of 
appellant  to  one  J.  B.  Belford,  at  Chicago, 
111.,  who  was  shown  to  have  a  business  con- 
nection with  the  garnishee  defendant  in  said 
suit 

It  appears  that  the  appellant  in  19C^  re- 
sided In  the  city  of  Chicago,  111.,  and  that  in 
1893  she  had  obtained  from  her  mother,  by 
gift,  the  piano  and  stool  in  question;  that 
previous  to  October  30,  1903,  she.  In  compa- 
ny with  her  husband,  Daniel  J.  A.  Treharne, 
left  the  city  of  Chicago  with  the  intention 
of  going  to  Wales,  England,  and  did  not  re- 
turn to  Chicago  until  December,  1904;  that 
in  August,  1903,  before  leaving  Chicago,  they 
stored  their  household  goods,  including  the 
piano  and  stool  In  question,  with  the  Chica- 
go &  West  Suburban  Express  Company,  in 
the  city  of  Chicago,  that  on  October  30,  1903, 
the  Illinois  College  Hospital  commenced  pro- 
ceedings in  attachment  against  the  appellant 
and  her  husband  upon  a  demand  for  the  sum 
of  $49  before  one  George  H.  Woods,  a  Justice 
of  the  peace  for  the  town  of  North  Chicago, 
in  Cook  county.  111.,  and  in  this  proceeding 
the  piano  and  stool  in  controversy  were  at- 
tached and  the  storage  company  was  sum- 
moned to  ai^Kar  to  the  attachment  proceed- 
ing as  garnishee  defendant 

The  record  does  not  show  that  any  sum- 
mons was  Issued  or  served  upon  appellant 
The  plaintiff  offered  In  evidence  the  tran- 
script of  the  record  of  Justice  George  H. 
Woods,   in   said   attachment  suit   together 


with  a  certified  copy  of  attachment  notice  and 
the  writ  of  attachment  certified  to  by  the 
justice  on  the  9th  day  of  January,  1905, 
which  notice  so  admitted  In  evidence  Shows 
the  Issuance  of  a  writ  of  attacdiment  in  said 
suit  against  appellant  and  her  husband,  di- 
rected to  any  constable  of  said  county,  and 
that  the  cause  had  been  continued  for  trial 
untU  the  11th  day  of  December.  1904,  at  1 
o'clock  p.  m.,  and  said  defendants  were  re- 
quired by  the  notice  to  appear  at  the  ofllce 
of  the  Justice  of  the  peace.  No.  12S  Clark 
street  in  the  town  of  South  Chicago,  city  of 
Chicago,  Cook  county,  111.,  which  notice  ap- 
peared to  be  signed  by  the  justice  on  No- 
vember 26,  1904. 

The  transcript  further  shows  the  publica- 
tion of  this  notice  by  posting  In  three  public 
places,  according  to  the  provisions  of  the  Ill- 
inois Statutes,  "and  by  mailing  a  copy  of 
said  notice  at  Chicago,  HI.,  addressed  to  the 
within  named  defendant,  at  New  South 
Wales,  Australia,  being  the  place  of  residence 
stated  in  the  affidavit  for  attachment  here- 
in," which  proof  was  signed  by  A.  M.  Chase, 
constable  of  said  court,  and  bore  date  of  No- 
vember 26,  1904. 

The  writ  of  attachment  also  shows  the 
residence  of  appellant  and  her  husband  to  be 
"New  South  Wales,  Australia,"  and  directed 
the  constable  to  attach  so  much  of  the  per- 
sonal estate  of  the  said  Daniel  and  Mrs.  D. 
Trehame  as  might  be  found  In  Cook  county, 
sufficient  to  satisfy  the  debt  and  costs  of  the 
plaintiff  in  that  action,  and  also  directed  the 
constable  to  summons  the  said  Daniel  and 
Mrs.  D.  Trehame  to  appear  before  the  said 
Justice  in  his  office  at  the  town  of  North 
Chicago,  in  the  city  of  Chicago,  in  said  coun- 
ty, on  the  26th  day  of  November,  1903,  at  the 
hour  of  1  o'clock  p.  m.,  and  that  he  summons 
as  garnishee  all  persons  whom  the  plaintiff 
or  his  agents  might  direct  to  appear  before 
said  justice.  This  writ  of  attachment  bore 
date  of  October  30,  1903,  and  was  signed  by 
said  Justice. 

The  constable's  return  shows  that  he  exe- 
cuted the  writ  by  summoning  as  garnishee 
defendant,  the  Chicago  &  West  Suburban  Ex- 
press Company,  and  the  return  thereof  bore 
date  November  5,  1903.  The  return  also 
shows  the  levy  of  the  writ  of  attachment  up- 
on the  piano  and  stool  and  other  personal 
property  of  appellant  and  her  husband. 

The  record  of  the  justice  offered  by  the 
(plaintiff)  appellant  'further  shows  that  on 
October  30,  1903,  the  affidavit  and  bond  of 
the  plaintiff  were  filed  before  the  justice; 
that  on  November  26,  1903,  at  two  o'clock 
p.  m.  sharp,  the  cause  was  called  and  con- 
tinued until  December  11, 1903,  at  1  o'clock  p. 
m.,  for  publication  of  notice  Issued  to  con- 
stable A.  M.  Chase,  which  notice  returned  by 
him  shows  the  posting  of  three  notices  at 
the  offices  of  three  several  justices  of  the 
peace  at  No.  27  North  Clark  street  city  of 
Chicago,  HL,  and  the  mailing  of  notices  as 
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aforesaid.  This  transcript  also  shows  that 
on  December  11,  1903,  before  said  Justice,  In 
his  courtroom  at  27  North  Clark  street,  Chi- 
cago, at  1  o'clock  p.  m.,  the  case  was  called 
and  that  "defendant  defaults." 

The  record  shows  the  swearing  of  one  wit- 
ness, the  finding  for  the  plaintiff  In  the  sun) 
of  $49,  and  the  answer  of  the  garnishee  show- 
ing possession  of  household  goods  belonging 
to  the  defendants,  which  were  by  the  Judg- 
ment ordered  to  be  turned  over  to  the  con- 
stable, A.  M.  Chase,  to  be  sold  to  satisfy  the 
judgment  and  costs. 

The  constable's  return  under  date  of  Jan- 
uary 23,  1904,  shows  the  sale  of  the  property ; 
the  proceeds  amounting  to  $102.40.  The  rec- 
ord further  shows  the  sale  of  this  property 
to  A.  P.  dark  Matson,  a  member  of  the  firm 
of  Clark  &  Matson,  attorneys  for  the  Illinois 
CoU^^  Hospital,  and  that  thereafter  said 
Matson  claimed  to  sell  the  same  to  his  fa- 
ther, the  appellee,  and  the  same  was  shipped 
to  him  at  Pleasant  Lake,  Steuben  county, 
Ind. 

This  action  was  commenced  In  the  Steuben 
circuit  court  on  June  22,  1905,  after  a  de- 
mand upon  the  appellee  for  possession  of 
the  piano  and  stool.  Appellee  gave  a  delivery 
bond  and  retained  possession  of  the  property. 
On  August  6,  1906,  after  appellant  had  com- 
menced her  action,  A.  M.  Chase,  constable  In 
the  court  of  said  Justice  of  the  peace  In  Chi- 
cago, served  notice  upon  appellant  that  he 
would  npou  August  7,  1906,  before  George 
H.  Woods,  Justice  of  the  peace,  ask  leave  to 
amend  his  return  upon  said  attachment  no- 
tice as  follows:  "By  inserting  after  the 
words  'by  mailing'  the  word  'separately,'  and 
by  iiisferting  after  the  words  'addressed  to' 
the  words  'each  of,'  and  by  adding  the  letter 
•s'  to  the  word  'defendant' "  On  October  20, 
1906,  on  order  of  said  Justice,  personal  no- 
tice was  served  upon  the  api)ellant  and  also 
given  by  posting,  as  In  the  original  attach- 
ment proceeding,  and  for  the  same  time,  of 
an  application  by  A.  P.  Clark  Matson,  asking 
said  Justice  of  the  peace  to  make  an  order  in 
the  case  of  Illinois  College  Hospital  v.  Tre- 
hame  and  Trehame,  reciting  what  was  the 
substance  and  effect  of  said  notice  and  at- 
tachment Issued  by  said  Justice  of  the  peace 
in  said  cause  of  action  on  November  26, 
1903.  It  was  alleged  in  the  application  that 
the  original  attachment  notice  Issued  in  said 
canse,  and  the  return  thereon  by  the  con- 
stable, had  been  lost  and  could  not  be  found. 
On  November  16, 1906,  notice  was  served  up- 
on the  appellant,  that  upon  November  17, 
1906,  a  motion  would  be  made  before  George 
H.  Woods,  Justice  of  the  peace,  on  behalf  of  A. 
M.  Chase,  constable,  to  amend  his  return  on 
the  attachment  notice  Issued  to  him  by  said 
Justice  in  said  cause,  on  November  26,  1903. 
The  motion  was  granted,  amendment  made, 
and  return  filed. 

The  appellant  did  not  appear  before  the 
Justice  of  the  peace  at  the  time  set  for  hear- 
ing of  these  various  motions  and  applica- 


tions, and  they  were  heard  In  her  absence. 
On  November  5,  1906,  pursuant  to  the  notice, 
said  Justice  of  the  peace  by  his  amended  rec- 
ord showed  that  witnesses  were  sworn  and 
examined  and  evidence  introduced,  from 
wUch  he  found  tliat  the  defendants  (one  of 
whom  was  appellant)  have  had  due  notice  of 
the  said  application  and  of  the  time  set  for 
the  hearing  of  the  same,  in  accordance  with 
the  statutes  In  such  cases  made  and  provid- 
ed; that  the  statements  in  said  application 
are  true  as  therein  set  forth;  that  the  said 
A.  P.  Clark  Matson  is  interested  In  the  Judg- 
ment heretofore  entered  in  this  case,  and  that 
the  original  publication  notice  has  been  lost 
or  destroyed  without  the  fault  or  neglect  of 
the  said  Matson,  and  that  the  same  cannot 
be  supplied  by  a  duly  certified  copy  thereof, 
and  that  loss  or  damage  may  result  to  him, 
unless  supplied,  or  the  "substance  of  the  pub- 
lication notice  so  lost  or  destroyed"  be  enter- 
ed in  the  records,  in  accordance  with  the 
statutes  In  such  case  made  and  provided. 
Said  Justice  of  the  peace  also  found  what 
the  substance  of  the  original  publication  no- 
tice so  lost  or  destroyed  was. 

This  restored  or  amended  record,  leaving 
out  the  matters  about  which  there  is  no  con- 
troversy, shows  "due  ndtlce  of  the  applioi- 
tion  and  time  set  for  hearing  thereof  to  the 
appellant  and  her  husband  In  said  cause  be- 
fore said  Justice  of  the  peace,  demanding 
Judgment  for  $49  and  costs,  and  that  the  writ 
of  attachment  had  been  issued  and  levied, 
and  that  the  cause  was  set  for  trial  on  De- 
cember 11,  A.  D.  1903,  at  1  o'clock  p.  m.  at 
the  office  of  said  Justice  of  the  peace  in  North 
Chicago,  in  said  county  and  state.  The 
amended  return  of  the  constable  shows  the 
publication  of  the  notice  by  posting,  accord- 
ing to  the  Illinois  statutes. 

It  is  contended  by  appellant  that  tiie  orig- 
inal Judgmoit  before  the  Justice  of  the  peace 
In  Chicago  and  the  attachment  proceedings 
resulting  In  the  sale  of  the  piano  and  stool, 
In  question,  were  void,  and  that  such  b^ng 
the  case,  no  amendment  could  vitalize  the 
proceedings  as  to  divest  the  title  of  the  ap- 
pellant to  the  property  in  question.  It  Is 
also  contended  by  appellant  that  the  law  of 
the  state  of  Illinois,  permitting  sonendments 
to  records  and  papers  and  restoring  lost  rec- 
ords, does  not  apply  to  courts  of  Justice  of 
the  peace. 

On  behalf  of  the  appellee,  It  is  contended 
that  due  notice  under  the  law  of  Illinois  was 
given,  and  that  the  proceedings  in  attach- 
ment were  regular,  but  that  the  notice  was 
lost  or  destroyed,  and  the  return  upon  the  no- 
tice by  the  constable  was  not  made  according 
to  the  facts  which  existed  at  the  time  of  the 
original  trial;  that  the  amendments  which 
were  permitted  by  the  Justice  of  the  peace 
did  not  alter  or  change  the  record  as  to  what 
actually  occurred,  but  simply  made  It  speak 
the  truth  as  to  what  occurred  in  the  proceed- 
ings In  attachment.  If  the  original  pro- 
ceedings were  not  void,  but  only  voidable^v^ 
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and  tbe  amendments  to  the  notice  and  the 
coiistable's  return  and  the  record  of  the  Jus- 
tice of  the  peace  were  authorized  by  law, 
then  the  records  In  tbe  attachment  suit  were 
properly  admitted  in  evidence  and  the  trial 
court  did  not  commit  error  by  their  admis- 
sion. Judgments  rendered  by  courts  in  oth- 
er states,  when  such  courts  have  jurisdiction 
over  the  subject-matter  and  parties,  are  con- 
clusive on  the  merits  in  all  other  states,  un- 
til the  same  are  vacated  or  set  aside  by  some 
appropriate  proceedings  In  the  state  whbre 
the  Judgments  were  rendered.  American  Tns. 
Co.  ▼.  Mason,  169  Ind.  16,  64  N.  E.  525. 
Where  a  Judgment  is  rendered  by  a  Justice 
of  the  peace  of  another  state  and  the  same 
Is  relied  upon  as  a  defense,  the  facts  neces- 
sary to  show  Jurisdiction  must  be  proven  by 
the  party  pleading  the  Judgment.  Louisville 
Ry.  CO.  v.  Parish,  6  Ind.  App.  89,  83  N.  E. 
122 ;  Draggoo  v.  Graham,  9  Ind.  212 ;  Rail- 
way Co.  V.  McNulty,  34  Ind.  631;  Cone  v. 
Cotton,  2  Blackf.  82.  A  Justice  of  tbe  peace 
In  Illinois  has  Jurisdiction  in  cases  of  im- 
plie'd  contract,  where  the  amount  does  not 
exceed  $200,  and  In  cases  in  attachment, 
where  the  sum  sought  to  be  recovered  does 
not  exceed  said  amount,  and  the  plalntifC  in 
an  attachment  procpedlng  may  designate  per- 
sons to  be  summoned  as  garnishees.  In  Illi- 
nois, an  attachment  proceeding  may  be  be- 
gun directly.  In  the  first  Instance,  as  an  inde- 
pendent action.  By  the  law  of  Illinois,  Ju- 
dicial power  Is  vested  in  "the  Supreme  Court, 
circuit  court,  county  court.  Justice  of  the 
peace,  and  such  other  courts  as  may  be  cre- 
ated by  law."  Const,  art.  6,  S  1.  The  Justice 
of  the  peace  had  Jurisdiction  of  the  subject- 
matter'  of  the  litigation, .  and  of  the  person 
of  tbe  appellant  for  the  purposes  of  the  at- 
tachment suit.  If  the  notice  was  sufficient. 

The  Illinois  statutes  make  full  provision 
for  publication  of  notice  by  posting,  for 
amending  returns  of  officers  and  records  of 
tbe  court,  and  for  restoring  lost  records,  and 
give  to  the  amended  or  restored  records  the 
same  effect  as  they  would  have  bad  if  no 
amendment  had  been  required  or  restoration 
found  necessary.  Starr  &  C.  Ann.  St  111., 
edition  of  1896 ;  section  0,  par.  51,  of  chapter 
11 ;  section  12,  par.  54,  of  chapter  11 ;  sec- 
tions 2,  4,  and  9  of  chapter  7 ;  sections  1  and 
2  of  chapter  lift 

The  appellant  contends  that  we  can  only 
look  to  the  notice  found  among  the  flies, 
showing  that  the  trial  was  to  be  held  on  De- 
cember 11,  1904,  at  125  Clark  street,  which 
was  not  within  the  Jurisdiction  of  the  Jus- 
tice and  upon  an  Impossible  date  under  the 
statute  which  required  a  notice  of  not  less 
than  five  nor  more  than  thirty  days. 

Briefly  summarized,  what  had  taken  place 
In  the  amendment  of  the  Justice's  record  was 
.(1)  permission  to  the  constable  to  amend  his 
return  :to  the  publication  notices  In  the  suit: 
(2)  the  flndlng  of  the  court  that  the  original 
publi^tlon  notice  had  been  lost,  or  destroyed 


and  what  Its  contents  were;  and  <3)  permis- 
sion to  the  constable  to  amend  his  return  to 
the  publication  notice  and  the  actual  mending 
thereof,  and  the  filing  of  his  amended  return. 
For  some  reason  the  constable  was  given  per- 
mission to  amend  his  return  both  before  and 
after  the  flndlng  of  the  Justice,  as  to  the  con- 
tents of  the  lost  notice. 

That  the  sale  divested  the  title  of  appel- 
lant Is  not  qnestloned,  If  the  judgment  of  tbe 
Justice  was  valid.  After  the  sale,  the  pur- 
chaser transferred  the  property  to  tbe  ap- 
pellee. The  questlonB  to  be  determined, 
therefore,  are,  whether  the  amendments  of 
the  return  of  the  oflUcer  and  the  restoration 
of  the  record  were  (1)  authorized  by  the  laws 
of  the  state  of  IlIinolB,  and,  if  so  (2),  whether 
snch  authority  has  in  fact  been  exerdsed  In 
the  manner  provided  by  law. 

Section  1  of  chapter  116,  supra,  provides: 
"That  whenever  the  record  of  any  judgment 
or  decree,  or  other  proceeding  of  any  Judicial 
court  of  this  state,  or  any  part  •  •  • 
shall  have  been  or  shall  hereafter  be  lost  or 
destroyed.  •  •  •  ••  Then  follows  the  provi- 
sion for  amending  defective  and  restoring 
lost  records.  The  statutes  we  have  cited  set- 
tle the  question  that  courts  of  Justices  of  the 
peace  In  Illinois  are  "Judicial  courts."  Their 
functions  are  Judicial  and  not  ministerial, 
and  there  seems  to  be  no  room  for  serious 
dissent  upon  the  proposition.  Being  a  "judi- 
cial court,"  the  statutes  conferred  power  up- 
on the  Justice  to  permit  amendments  and  to 
restore  lost  records.  As  supporting  this  con- 
clusion, see  liedford  r.  Weber,  7  IIL  App.  87; 
Major  y.  People,  40  III.  App.  323. 

The  purpose  of  the  statute  is  not  to  vali- 
date a  void  judgment,  for  this  cannot  be 
done.  The  Justice  had  Jurisdiction  of  the 
subject-matter  and  of  tbe  persons  of  the  de- 
fendants for  the  purposes  of  the  attachment 
suit,  granting  that  the  notice  was  sufficient. 
The  statute  provides  that  the  restoring  or- 
der, when  entered  of  record,  "shall  have  the 
same  effect  as  If  tbe  same  had  not  been  lost 
or  destroyed."  Process  really  void  cannot  be 
amended  to  make  it  valid.  The  whole  theory 
of  the  statute  and  the  proceedings  to  amend 
the  return  and  record  in  the  attachment  suit 
is  that  the  notice  found  to  have  been  lost 
was  before  the  court  on  the  day  of  judgment, 
and  its  contents  were  shown  by  the  restoring 
order,  and  that  a  separate  copy  was  mailed 
to  each  defendant,  at  the  address  named  In 
tbe  affidavit  The  facts  have  always  been 
the  same,  and  the  amendment  simply  made 
the  record  speak  the  truth,  and  did  not  pat 
Into  it  any  new  statement  or  fact,  but  only 
such  as  should  haye  appeared  on  the  day  the 
judgment  was  rendered. 

In  Dimn  v.  Rodgers,  43  III.  262,  this  propo- 
sition Is  clearly  stated:  "The  indorsement 
made  by  the  sheriff  la  not  the  service,  but 
only  affords  evidence  of  the  fact  Where  the 
sheriff  amends  bis  return,  he  by  no  means 
changes  the  fact,  but  simply  the  evidence. 
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Be  makes  tbe  return  and  the  amendment  on 
his  rfeBponalbiuty  and  at  his  peril.  If  false, 
as  amended,  lie  Is  fiable  to  an  action  for  a 
false  return.  There  was  therefore  no  error 
In  the  retnm  as  amended,  npon  whl(4i  the 
decree  sought  to  be  reversed  was  based- 
When  the  amendment  was  made,  the  error 
'waa  removed  and  could  not  be  urged  under 
the  Mil  of  revlevf.".  See,  also,  Spellmyer  v. 
Gafif,  112  m.  29-34,  1  N.  E.  170;  Hlnkle  v. 
City  of  Mattoon,  170  IU.819,  48  N.  B!.  808; 
Smith  V.  CUnton  Bridge  Co.,  IS  IlL  App.  B77; 
Hogae  ▼.  Coiblt,  V»  UL  544,  41  N.  B.  218, 
47  Am.  St  Rep.  292. 

The  appellant  argues  that  Justices  of  the 
peace  In  Illinois  do  not  have  tbe  power  to 
amend  their  reootdSj  and  dtes  In  support  of 
that  contention  St  Iionls,  B.  A  S.  Br-  Co.  ▼. 
Gnndlach,  69  HI.  App.  192.  In  that  case, 
the  Justice  rendered  Judgment  on  October 
19111,  and  after  the  same  was  duly  entered 
and  signed,  oii  the  23th  day  of  the  month,  at 
the  request  of  the  attorney  desiring  to  ap^ 
peal,  changed  the  date  of.  the  entry  of  Judg- 
ment to  October  24th,  and  on  the  26th  of  tbe 
month,  when  an  appeal  bond  was  tendered, 
refused  to  approve  the  same,  having  reconsid- 
ered his  act  and  changed  his  entry,  leaving 
the  same  as  originally  made.  The  court  held 
that  the  Justice  had  no  right  to  change  thie 
'date  of  his  Judgment  On  the  facts  of  that 
case,  the  decision  was  doubtless  right  Tils 
was  changing  the  fact  not  furnishing  evl- 
^lence  by  the  record  to  shew  a  fact  already 
knownCo  exist  While  there  may  seem  to  be 
eome  conflict  between  this  case  and  the  con- 
clusion reached  In' the  one  at  bar,  we  think 
the  conflict  la  only  apparent  and  not.  real. 
Furthermore,  no  reference  Is  made  In  the 
case  to  any  statute  on  tbe  subject  The  case 
may  readily  be  distinguished  from,  the  line 
of  authorities  In  the  same  state  holding  that 
amendments  may  be  made,  some  of  which 
are  cited  In  this  opinion. 

Some  question  is  raised  as  to  what  Is  In- 
cluded In  tbe  record  of  the  coiirt  subject  to 
amendment  or  restoration-  Does  It  Include 
the  notice  and  the  return  thereon  7  The  case 
«f  Vail  V.  Iglebart  69  111.  SS%,  had  reference 
to  this  particular  statute,  but  tt^  question 
arose  In  a  court  of  general. Jurisdiction.  In 
that  case,  the  court  said:,  "What  then,  Is 
the  meaning  of  the  words  'record  of .  any 
Judgment,'  as  they  are  used  In  this  act?  It 
seems  to  be  argued  by  appellee  as  if  their 
meaning  is,  In  his  opinion,  to  be  limited  to 
the  final  entering  of  the  Judgment  of  the 
court  by  the  clerk  In  the  proper  record. 
This,  to  our  apprehension.  Is  entirely  too 
narrow  a  construction  to  accomplish  the  pur- 
poses of  the  act,  nor  do  we  understand  that 
such  Ifl  the  plain  and  obvloqs  Import  of  the 
words  used.  The  record  of  a  Judgment  at 
common  law  was  known  as  the  'Judgment 
roll,'  and  this  included,  as  well,  the  plead- 
ings, process,  etc.,  assigning  Judgment.  Ste- 
ph«i  on  Pleading,  24  et  seq.;   Freemain  on 


Judgments,  61,  art  76.  Under  our  prac- 
tice, while  the  pleadings,  process,  etc.,  are 
not  tm  at  common  law,  required  to  be  copied 
on  a  parchment  roll,  nor  in  the  record  book 
in  which  final  Judgment  is  entered,  they  are 
required  to  be  filed  In  the  office  of  the  derk; 
and  when  a  copy  of  the  record  of  the  Judg- 
ment Is  required,  for  the  purposes  of  bring- 
ing the  ease  hy  appeal  or  writ  of  error  into 
this  court  or  bringing  suit  upon  It  in  anoth- 
er state.  Or  as  evidence  under  an  issue  of 
nul  tlel  record,  or  to  establish  a  former  ad- 
judication of  the  same  subject-matter  be- 
tween the  same  parties,  and,  indeed,  all  cases 
where  It  is  essential  to  have  a  complete  rec- 
ord of  a  Judgment  the  pleadings  and  pro- 
cess are  an  indispensable  part  of  it"  We 
thereifore  conclude  that  the  publication  no- 
tice was  a  part  of  the  record  of  the  Judg- 
ment and  subject  to  amendment  or  restora- 
tion under  the  statute. 

We  come,  then,  to  the  second  phase  of  this 
question.  Was  this  Judicial  power  exercised 
in  the  manner  provided  by  law?  The  princi- 
pal objection  raised  relates  to  the  notice. 
Tbe  statute  provides  for  service  of  notice'  In 
tbe  same  nianner  as  service  In  chancery  suits. 
The  record  does  not  disclose  the  manner  of 
service  of  tncH  notices  in  diantery  proceed- 
ings in  the  state  of  Illinois. 

Se<^on  2,  a  116,  supra,  on  this  subject  of 
notice  states : ,  "And  due  notice  of  said  ap- 
plication shall  be  given,  as  in  chancery  cas- 
es." Further  on  in  the  same  section  we  find 
the  following:  "^e  record  In  all  cases 
where  tbe  proceedings  was  in  rem,  and  no 
personal  service  yftis  had,  may  be  supplied 
upon  like  notice  and  as  nearly  as  may  be,  as 
In  the  original  proceeding.  The  court  In 
Which  the  application  Is  pending,  may.  In  aQ 
cases  in  which  publication  Is  required  direct 
by  order  or  orders,  to  be  entered  of  record, 
the  form.  of.  the  notice  aqd  designate  the 
newspaper  or  newspapers  In  which  the  same 
shall  be  published." 

'  Thus  it  appears  that  provision  is  made  for 
notice  (1)  "as  In  chancery  cases,"  where  per- 
sonal service  Is  obtained,  and  (2)  "where  the 
proceedings  were  in  rem,"  and  notice  by  pub- 
lication, the  court  by  order  directs  such 
notice,  "as  In  the  original  proceeding."  The 
record  show^  that  such  notice  was  given  on 
the  order  of  the  Justice  of  the  peace^  and 
tha't  publication  was  by  posting  as  in  tbe 
original  suit  and  by  mailing  "to  each  of  the 
within  nactied'  defendants,  a  copy  thereof  at 
the  place  of  residence  named  in  the  attach- 
ment affidavit  this  20th  day  of  October, 
1907."  In  addition  to  this,  the  record  shows 
the  actual  service  of  notice  upon  the  defend- 
ants, who  at  this  time  were  in  the  city  of 
Chicago.  This  we  do  not  think  aids  appellee, 
as  no  provision  therefor  ta  found  in  the  stat- 
ute, but  it  wiLB  a  matter  of  fairness  between 
the  parties. 

The  record  does  not  show  publication  In 
any  newspaper,  but  as  the  attachment  stat- 
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ate  authorized  the  publication  by  posting  and 
by  mailing,  where  the  address  was  stated  in 
the  affidavit,  we  conclude  that  the  notice  was 
given  "as  nearly  as  may  be,  as  in  the  orig- 
inal proceeding,"  and  that  the  same  was 
sufficient  to  authorize  the  amendment  and 
restoration  of  the  record  as  prayed  for  in  the 
application,  and  as  actually  made. 

Other  questions  are  discussed  by  counsel, 
which,  in  view  of  the  conclusions  already 
announced,  cannot  enter  largely  into  the  de- 
cision of  this  case. 

Was  the  proceeding  in  the  Steuben  circuit 
court  a  collateral  attack  upon  the  judgment 
of  the  Illinois  Justice  of  the  peace?  We  hold 
that  it  was.  VoL  17,  Am.  &  Eng.  Law,  p. 
818.  However,  our  conclusion  that  the 
amendments  to  the  records  were  authorized 
and  made  according  to  the  provisions  of  the 
statutes  is  the  basis  of  this  opinion. 

What  is  the  effect  of  the  recitals  In  the 
record  of  the  Justice  showing  due  notice  to 
the  defendants?  Granting  that  the  attack  Is 
collateral,  the  authorities  In  Illinois  support 
the  proposition  that  such  recitals  are  con- 
clusive upon  the  parties.  Reddish  v.  Shaw, 
111  111.  App.  338;  Payne  v.  Taylor,  S4  lU. 
App.  491;  Arnold  v.  Mangan,  88  III.  App. 
829;  Reedy  y.  Camfield,  169  Rl.  254^260,  42 
N.  B.  833.  Barnett  v.  Wolf,  70  lU.  76; 
Matthews  v.  Hoff,  113  HI.  90;  Illinois  Cent 
R.  T.  People,  189  111.  119,  69  N.  E.  609.  The 
edmlBslon  of  the  letter  in  evidence  shows 
that  specification  67  of  the  motion  for  a  new 
trial  may  have  been  .error,  but  even  if  er- 
roneous, it  was  harmless  oror.  If  It  is  ad- 
mitted to  show  notice,  having  found  the 
notice  as  amended  and  restored  to  be  suffi- 
cient, no  harm  could  result  If  admitted  on 
any  other  theory,  we  are  unable  to  find  that 
the  rights  of  the  appellants  were  in  any  way 
affected  by  its  admission. 

The  question  Is  raised  that  lu  the  absence 
of  a  showing  to  the  contrary,  the  common 
law  must  be  held  to  prevail  In  a  sister  state, 
and  that  the  title  to  the  property  In  question 
was  therefore  in  the  husband  of  the  appel- 
lant and  she  must  fall  because  of  the  weak- 
ness of  her  own  title.  Right  of  possession 
will  sustain  an  action  In  replevin  and,  fur- 
thermore, the  appellee's  title,  if  any,  comes 
Indirectly  from  appellant  and  we  are  not 
Impressed  with  the  correctness  of  appellee's 
contention  on  this  proposition  as  applied  to 
the  facts  In  this  case.  The  gist  of  all  objec- 
tions to  the  evidence  that  can  possibly  avail 
the  appellant  relate  to  the  alleged  Invalid- 
ity of  the  Judgment  of  the  Justice  and  the 
proceedings  amending  and  restoring  parts 
thereof. 

The  conclusions  reached  show  that  the  mo- 
tion for  a  new  trial  was  properly  overruled, 
and  the  Judgment  is  therefore  affirmed. 

MYERS,  O.  J.,  and  HCKTTEU  LAIRY, 
ADAMS,  and  IBACH,  JJ.,  concur. 


(M  Ind.  App.  <») 
KLAUS8,    Treasurer,    ▼.    CITIZENS'    NAT. 

BANK.    (No.  7,772.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 

Jan.  10,  19U.) 

1.  STATTrras  (I  159*)--TAXA'no!i  (i  U3*)— 
Bank  Stock— Impubd  Repeai,  of  Stat- 
ute—Inconsistent  Acts. 

Where  two  inconalstent  statutes,  relating 
to  the  same  subject-matter,  bnt  passed  at  dif- 
ferent times,  are  to  be  construed,  the  latter 
statute  governs  and  the  foimer  is  to  be  taken 
as  repealed  by  Implication,  tiierefore  Acts  1907, 
c.  281,  which  provides  In  sections  1,  3,  and  5 
that  toe  shares  of  capital  stodc  of  any  bank 
shall  be  assessed  to  the  .owners  thereof,  and 
that  the  bank  shall  retain  so  much  of  any  divi- 
dend sufScient  to  pay  the  taxes  assessed  on 
such  stodt,  etc.,  by  implication  repeals  Acts  of 
1903,  6  29,  (  10  (Bums'  Ann.  St.  1908,  i 
10,214),  providing  that  taxes  assessed  upon  the 
shares  of  stock  of  a  bank  shall  be  paid  by 
the  bank  in  the  same  manner  that  other  individ- 
nals  pay  their  taxes,  etc.,  and  the  appearance  of 
this  previous  act  in  Bums'  Ann.  St.  gives  it 
no  force. 

tEid.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  |  229;  Dec  Dig.  f  159;*  Taxation, 
Dec.  Dig.  f  118.*] 

2.  Statcteb  (I  161*)— Taxatioji  (|  118*>— 
Bank  Stock— Imfusd  Rbpkai.  or  Statotb 
— General  Acts. 

A  new  act  covering  the  entire  subject-ma^ 
ter  of  a  former  act  impliedly  repeals  it,  for  the 
circumstances  evince  an  intention  that  the  old 
law  in  the  form  it  was  is  no  longer  to  exist 
Therefore  Acts  1907,  c.  281,  which  covers  the 
entire  subject  of  taxation  of  shares  of  stock  in 
banks,  impliedly  repeals  Acts  1908,  c.  29,  |  10, 
providing  that  taxes  assessed  against  the  shares 
of  stock  of  a  tkank  shall  be  paid  by  tiie  banl^ 
etc. 

[ESd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  M  230-234;  Dec.  Dig.  i  161;*  Tax- 
ation, Dec.  Dig.  i  113.*] 

8i  Taxation  (i  S19*)  —  Assesbuent  —  Con- 

FOBMIT;  to  AtTTHOBITr  Deucoated. 

The  power  of  taxation  being  an  incident 
to  sovereignty,  and  the  right  to  tax  being  an  ex- 
traordinary one,  it  must  be  exercised  pursuant 
to  the  authority  given,  so  that  an  assessment  of 
bank  stock  ag^ainst  the  bank  in  the  manner  pre- 
scribed by  a  repealed  law  and  inconsistent  with 
the  existing  law,  which  called,  for  assessment 
to  the  individual  owners,  was  invalid  and  unen- 
forceable. 

[Ed.  Note^— For  other  cases,  see  Taxation, 
Dea  Dig.  {  819.»] 

Appeal  from  Superior  Court  Vanderburgh 
CJounty;    Alexander  Gilchrist  Judge. 

Action  by  the  Citizens'  National  Bank  to 
restrain  Otto  L.  Klauss,  treasurer,  etc.,  from 
collecting  certain  taxes.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Daniel  H.  Ortmeyer  and  George  A.  (Tuup 
nlngham,  for  appellant  Robinson  &  Stil- 
well,  for  appellee. 

ADAMS,  J.  This  action  was  brought  by 
appellee  against  appellant  aa  treasurer  of 
Vanderburgh  county,  for  the  purpose  of  en- 
joining appellant  from  collecting  or  attempt- 
ing to  collect  certain  taxes  claimed  to  be  U- 
legally  assessed  against  appellee. 

The  material  averments  of  the  complaint 
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are  tbat  on  the  Ist  day  of  March,  1900,  the 
uominal  capital  stock  of  appellee  was  $200,- 
000,  dUided  Into  2,000  shares  of  $100  each; 
that  appellee  was  on  said  date  the  owner  of 
certain  real  estate  in  Vanderburgh  county, 
Ind.,  of  the  assessed  value  of  $46,030;  that 
appellee  was  at  the  time  of  the  filing  of  said 
complaint  the  owner  of  said  real  estate;  that 
on  the  10th  day  of  May,  1909,  one  of  the  of- 
ficers of  appellee  made  out  and  delivered  to 
the  auditor  of  said  county  a  statement  pur- 
porting to  show  the  amount  of  capital  stock 
of  appellee  and  its  value  on  the  first  day  of 
March,  1909;  that  the  amount  of  surplus 
funds  which  said  bank  had  on  said  date  was 
$40,000,  and  that  the  amount  of  undivided 
profits  on  said  date  was  $16,757.29;  that  said 
statement  also  showed  that  said  bank  owned 
real  estate  on  said  day  of  the  value  of  $46,- 
030;  that  this  statement  was  filed  with  the 
auditor  of  said  county  and  by  such  auditor 
was  placed  before  the  county  board  of  re- 
view of  said  county  at  the  regular  annual 
meeting  of  said  board;  that  said  board  of 
review  proceeded  to  determine  and  settle 
what  it  believed  to  be  the  true  cash  value  of 
each  share  of  capital  stock  of  said  bank, 
taking  into  consideration  the  nominal,  cap- 
ital, surplus,  and  profits,  and  fixed  the  value 
of  said  shares  at  $133,700;  that  thereafter 
the  said  auditor  placed  upon  the  tax  dupli- 
cate, pursuant  to  the  order  of  the  county 
board  of  review,  said  capital  stock  at  a  val- 
uation of  $133,700;  that  taxes  were  assessed 
thereon  for  the  year  1909  in  the  aggregate 
snm  of  $3,609.12,  and  that  said  shares  of 
capital  stock  of  appellee  were  assessed  to 
appellee  bank  and  so  placed  upon  the  tax 
duplicate;  ^hat  a  copy  of  said  tax  duplicate 
was  subsequently  delivered  to  appellant 

It  is  further  averred  in  the  complaint  that 
on  the  Ist  day  of  March,  1909,  and  for  more 
than  six  months  prior  thereto  and  for  more 
than  six  months  subsequent  thereto,  the 
capital  stock  of  said  bank  had  been  and  was 
impaired  to  the  full  amount  thereof,  and 
that  said  shares  bad  no  value  whatever,  and 
that  said  bank  had  no  surplus  and  no  un- 
divided profits;  that  said  assessment  by  said 
board  of  review  was  wrongful  and  unlawful, 
for  the  reason  that  at  said  time  said  bank 
had  no  capital,  surplus,  or  profits.  The  com- 
plaint also  avers  that  appellee  on  said  1st 
day  of  March,  1909,  owned  and  stni  owns  real 
estate  In  Vanderburgh  county  of  the  value 
of  more  than  $40,000,  and  that  the  same  was 
assessed  for  taxes  for  said  year  at  a  valua- 
tion of  $46,030;  that  prior  to  the  bringing  of 
this  action,  on  the  28th  day  of  April,  1010, 
appellee  paid  to  the  treasurer  of  said  county 
the  sum  of  $618.67  as  and  for  the  taxes  as- 
sessed against  said  real  estate,  being  the 
amount  of  taxes  due  and  payable  on  said 
real  estate  for  the  year  1909;  and  that  no 
taxes  are  legally  due  from  appellee  to  appel- 
lant for  any  purposes.  It  is  further  averred 
that  appellant  is  In  possession  of  the  tax 
duplicate  of  said  county  containing  said  un- 


lawful assessment  to  appellee  of  the  shares 
of  capital  stock,  and  that  the  same  Is  a  lien 
upon  all  the  real  estate  and  oth«  property 
owned  by  appellee,  and  that  said  appellant 
Is  threatening  to  collect  said  taxes  and  will 
collect  tbe  same,  unless  restrained  by  order 
of  court  The  prayer  is  for  a  temporary  re- 
straining order  and  perpetual  injunction  up- 
on final  hearing.  The  cause  was  put  at  is- 
sue by  an  answer  In  general  denial.  Upon 
the  hearing  the  court  found  for  appellee, 
and  appellant  was  perpetually  enjoined  from 
attempting  to  collect  and  from  levying  upon 
any  real  estate  or  other  property  of  appellee 
any  taxes  assessed  on  the  shares  of  capital 
stock  of  appellee  for  the  year  1909. 

At  the  trial  appellee  Introduced  the  state- 
ment of  the  cashier  of  the  Citizens'  National 
Bank  and  filed  with  the  auditor  of  Vander- 
burgh county,  which  set  out  the  name  and 
residence  of  each  stockholder,  the  number  of 
shares  owned  by  each,  and  the  par  value 
tliereof,  showing  the  capital  stock  to  be 
$200,000,  surplus  $40,000,  and  undivided  prof- 
its $16,575.29,  and  real  estate  of  the  value 
of  $46,030;  also,  the  record  and  proceedings 
of  the  board  of  review  of  said  eounty  show- 
ing the  assessment  upon  the  value  of  the 
capital  stock,  surplus,  and  undivided  profits 
of  said  Bank  to  be  $179,730;  also,  certain 
pages  of  the  tax  duplicate  of  said  county 
for  the  year  1909,  showing  the  name  and 
number  of  shares  dwned  by  each  stockholder 
of  said  bank,  assessed  for  taxation  at  $179,- 
730,  less  the  real  estate,  $46,030,  leaving  a 
balance  of  $133,700.  Appellee  also  Introduc- 
ed In  evidence  a  statement  coming  from  the 
office  of  the  treasurer  of  said  county,  show- 
ing that  personal  property  in  the  sum  of 
$133,700  was  assessed  to  the  Citizens'  Na- 
tional Bank.  The  appellant  offered  In  evi- 
dence certain  pages  of  the  tax  duplicate  of 
Vanderburgh  county  for  the  year  1909,  show- 
ing real  estate  assessed  to  the  Citizens'  Na- 
tional Bank  at  a  valuation  of  $39,790.  No 
other  evidence  was  offered  on  the  trial  of  the 
cause. 

The  only  error  relied  upon  by  the  appel- 
lant for  reversal  Is  the  overruling  of  his  mo- 
tion for  a  new  trial,  in  that  the  decision  of 
the  court  is  not  sustained  by  sufficient  evi- 
dence and  Is  contrary  to  law. 

There  Is  but  one  question  to  be  considered 
on  this  appeal,  and  that  is  the  right  of  appel- 
lant to  collect  taxes  against  the  appellee  on 
the  shares  of  capital  stock  owned  by  the 
stockholders  of  the  appellee.  The  method  of 
assessing  bank  stock  has  been  the  subject  of 
numerous  enactments  by  the  Legislatures  of 
this  state.  The  last  expression  on  this  sub- 
ject being  the  act  of  Mardi  12,  1907  (Acts 
1907,  pp.  624-626).  Section  1  of  said  act  pro- 
vides: "That  the  shares  of  capital  or  cap- 
ital stock  of  any  bank,  banking  association 
or  trust  company  located  within  this  state, 
whether  organized  under  the  laws  of  this 
state  of  the  United  States,  or  any  other 
state  or  country,  shall  be  assessed  to  the 
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owner  thereof  In  the  township,  city  or  town 
where  snch  bank,  banking  association  or 
tmst  company  Is  located  and  shall  be  taxed 
at  the  same  rate  as  other  property  In  the 
same  locality  Is  taxed  and  with  reference  to 
Its  valne  on  the  first  da^  of  March  of  the 
current  year."  Section  3  of  said  acts  reads 
thus:  "The  president,  c?ishler  or  other  ac- 
counting oflBcer  of  any  bank  •  •  •  shall 
between  the  first  day  of  March  and  the 
twenty-fifth  day  of  March  of  each  year  make 
out  a  statement  under  oath,  In  duplicate, 
showing  the  number  of  shares,  certificates 
of  capital   or   capital   stock   of  such   bank 

•  •  •  the  name  and  residence  of  each 
stockholder  with  the  number  of  shares  owned 
by  each  stockholder  or  shareholder  In  such 
bank  •  '  •  •  and  shall  affix  what  he  deems 
the  true  cash  value  of  each  of  said  shares 
and  also  the  true  cash  value  of  the  entire 
capital    or    capital    stock    of    such    bank 

•  •  •  as  of  the  first  day  of  March  and 
shall  deliver  said  statements  to  the  auditor 
of  the  county  wherein  such  bank  •  •  • 
is  located,  and  said  county  auditor  upon  the 
meeting  of  the  county  board  of  review  shall 
lay  such  statement  before  said  board  of  re- 
view, who  shall  thereon  value  and  assess  the 
capital  or  capital  stock  of  such  banl{  *  •  • 
as  provided  for  In  this  section,  In  all  re- 
spects the  same  as  similar  property  belong- 
ing to  other  corporations  and  Individuals, 
and  whenever  any  such  bank  •  •  •  shall 
have  acquired  real  estate,  the  assessed  value 
of  such  real  estate  shall  be  deducted  from 
the  valuation  of  the  capital  or  capital  stock 
of  such  bank.  *  *  *  In  making  such 
statement  of  the  true  cash  value  of  such 
shares,  the  credits  shall  be  given  and  the 
bona  fide  Indebtedness  of  such  banks  *  •  • 
deducted  therefrom  as  la  case  of  Individuals. 
The  county  board  of  review  shall  determine 
and  settle  the  true  cash  value  of  each  share 
of  stock  after  an  examination  of  such  state- 
ment and  also  an  examination  under  oath  of 
such  ofiScer  If  It  be  deemed  necessary  and  In 
determining  and  fixing  the  true  cash  value 
of  each  of  said  shares  of  stock.  It  shall  take 
Into  consideration  the  capital,  surplus,  un- 
divided and  individual  profits,  if  any,  just 
as  It  would  with  respect  to  other  moneyed 
capital  In  the  hands  of  Individual  citizens  of 
the  state."  Section  5  of  said  act  provides: 
"It  shall  be  the  duty  of  every  such  bank, 

•  •  •  or  the  managing  officer  or  officers 
thereof,  after  being  notified  In  writing  to  do 
so  by  the  county  treasurer,  to  retain  so  much 
of  any  dividend  or  dividends  belonging  to 
such  stockholders,  as  shall  be  necessary  to 
pay  any  tax  levied  upon  their  shares  of 
stock  respectively,  uutll  It  shall  be  made  to 
appear  to  such  bank,  •  •  •  or  Its  officers, 
that  such  taxes  have  been  paid,  and  any  of- 
ficer of  any  such  bank  •  •  •  who  shall 
pay  over,  or  authorize  the  paying  over,  of  any 
such  dividend  or  dividends,  or  any  portion 
thereof  contrary  to  the  provisions  of  this 
section,  shall  thereby  become  liable  for  such 


tax,  or  the  bank  •  •  •  may  pay  the  tax 
due  from  any  of  its  shareholders,  and  re- 
tain the  amount  thereof  from  any  subsequent 
dividends." 

It  Is  conceded  that  the  sections  of  statute, 
above  quoted,  were  In  full  force  and  effect 
during  all  of  the  time  covered  by  this  con- 
troversy, but  It  is  insisted  by  appellant  that 
section  10  of  the  act  of  February  25,  1903 
(Acts  1903,  p.  S4),  was  also  In  force  during 
said  time.  Section  10  of  said  last-named 
act  provided ;  "  •  •  •  Taxes  assessed  up- 
on shares  of  etoA  of  banks  •  •  *  shall 
become  a  lien  thereon  upon  the  first  day  of 
March  of  the  current  year,  and  such  Hen 
shall  be  in  no  wise  affected  by  any  sale  or 
ti'ansfer  of  such  stock.  Such  taxes  shall  be 
paid  by  the  bank  •  •  *  in  the  same 
manner  that  other  Individuals  or  corpora- 
tions pay  their  taxes,  and  subject  to  the  same 
penalties."  Said  section  was  carried  Into 
Burns'  Annotated  Statutes  of  1908  (Burns' 
Ann.  St  1908,  |  10,214),  and  we  do  not  find 
that  It  has  been  repealed  by  express  statute. 
The  appearance  of  this  section  In  Bums'  An- 
notated Statutes,  however,  adds  nothing  to 
Its  force.  To  the  extent  that  It  provides  that 
"such  taxes  shall  be  paid  by  the  bank  in  the 
same  manner  that  other  individuals  or  cor- 
porations pay  their  taxes,  and  subject  to  the 
same  penalties,"  it  is  Clearly  inconsistent 
with  the  provisions  of  the  act  approved 
March  12,  1907  (Acte  1907,  pp.  624-62^. 
Where  two  inconsistent  statutes  relating  to 
the  same  subject-matter,  but  passed  at  dif> 
ferent  times,  are  to  be  construed,  the  court 
will  give  effect  to  the  latest  expression  of 
the  Legislature,  and  will  hold  the  earlier 
statute  to  be  repealed  by  Implication.  State 
ex  rel.  v.  Board,  etc.,  170  Ind.  595,  85  N.  B. 
513 ;  State  ex  rel.  v.  District  Ctourt,  etc.,  107 
Minn.  437,  120  N.  W.  894;  1  Lewis,  Suther- 
land. Stat  Const  (2d  Ed.)  |  247;  Black,  In- 
terpretation Stat  p.  115;  Endlich,  Inter- 
pretation Stat  {  183.  Where  the  new  act 
covers  the  whole  subjedt-matter  of  a  former 
act,  the  evident  intention  is  that  the  new  act 
shall  take  the  place  of  the  old  and  the  old  law 
Is  repealed,  because  the  circumstances  evince 
an  Intention  that  the  old  law  In  the  form  It 
was  Is  no  longer  to  exist  Thomas  y.  Town 
of  Butler,  139  Ind.  245,  249,  38  N.'  B.  808; 
State  ex  reL  v.  Board,  etc.,  104  Ind.  123,  128, 
3N.  B.  807.  The  act  of  1908,  supra,  being 
the  only  expression  of  the  legislative  will  In 
respect  to  the  listing  and  assessing  of  such 
taxes,  the  question  arises:  Can  taxes  as- 
sessed In  a  manner  not  authorized  by  statute 
be  collected?  Or,  as  In  the  case  at  bar,  Can 
appellee  be  compelled  to  pay  taxes  which 
should  have  been  assessed  against  Its  stock- 
holders?  The  power  of  taxation  is  an  incl- 
dent  of  sovereignty,  and  the  right  to  tax,  be- 
ing an  extraordinary  one,  must  be  exercised 
pursuant  to  authority  given,  and  must  be  In 
conformity  with  the  provisions  of  the  statute 
relating  to  the  same.  It  is  said:  "The  as- 
sessment being  so  important,  the  statutory 
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provlBtona  respecting  Its  preparation  and 
contents  ought  to  be  observed  with  partic- 
nlarity..  They  are  prescribed  In  order  to  se- 
cure equality  and  uniformity  in  the  contribu- 
tions which  are  demanded  for  the  public 
service,  and  If  ofBcers,  Instead  of  observing 
them,  may  substitute  a  discretion  of  their 
own,  the  most  important  security  which  has 
been  devised  for  the  protection  of  the  citi- 
zens in  tax  cases  might  be  rendered  value- 
less." Cooley,  Taxation  (3d  Ed.)  p.  609. 
There  being  but  one  statutory  method  for 
listing  and  assessing  bank  stock  In  1909, 
which  was  to  list  and  assess  the  same  to  the 
Individual  owners  of  such  stock.  It  follows 
that  the  shares  held  and  owned  by  the  In- 
dividual stockholders  could  not  be  lawfully 
assessed  to  the  bank  corporation. 

There  was  no  error  In  overruling  appel- 
lant's motion  for  a  new  trial. 

Judgment  affirmed. 

MTERS,  0.  J.,  and  HOTTEI^  LAIBT, 
FELT,  and  IBACH,  JJ.,  concur. 


(48  Ind.  App.  (75) 

CHICAGO  &  B.  I.  R.  CO.  T.  COON.* 
(No.  6358.) 

(Appellate  Ourt  of  Indiana,  Division  No.  1. 
Jan.  12;  1911.) 

1.  BAIUtOADS    ({    313»)— OBOSSINO    AOOIDINTS 
— NEOLIflENCB— FAILUBB    TO   GiVB    SlONAiS. 

As  a  rule,  a  raibroad  company's  failure  to 
give  the  statutory  signals  at  public  highway 
crossings  is  negligence  per  ge. 

[Ed.   Note.— For   other  cases,    see  Railroads, 
Cent  Dig.  |  1002;   Dec.  Dig.  |  81&*] 

2.  Railroads  (i  344*)— Crosbino  Accidents 
— Ikjubibs — SurFiciENOT  oy  Complaint. 

The  complaint  alleged  that  the  view  of  de- 
fendant's track  at  a  crossing  as  approached 
from  the  west  wag  obstructed  by  trees  and 
boildings,  and  that  plaindS  approached  from 
the  west  and  when  within  100  feet  thereof 
cbpcked  his  hoise  and  looked  and  listened,  and, 
hearing  no  gignala  and  seeing  no  lights,  started 
to  drive  across,  and,  while  on  the  crossing,  was 
struck  hy  defendant's  train  which  was  careless- 
ly and  negligently  run  down  grade  at  a  reck- 
less speed,  and  that  the  ttain  employ^  care- 
lessly and  negligently  failed  to  sound  the  whis- 
tle or  ring  the  bell,  and  carelessly  and  negli- 
gently operated  the  engine  without  any  suffi- 
cient headlight,  and  carelessly  and  negligently 
ran  it  at  a  dangerous,  reckless,  and  unusual 
■peed,  to  wit,  35  miles  an  honr;  that  hy  reason 
of  the  obstructions,  the  hi^h  wind,  and  the 
■team  being  shut  off,  the  train  did  not  make  a 
noise  which  could  be  heaid  for  any  distance, 
and  that  when  plaintiCTs  team  was  upon  the 
track,  "owing  to  said  negligence  and  reckless, 
high  rate  of  speed  at  which  said  train  was  run- 
ning." he  was  unable  to  take  his  team  out  of 
reach  of  the  train,  and  that  the  train  employes 
to  carelessly  and  negligently  running  it  ran  it 
■gainst  the  team  and  injured  plamtiff,  and 
that  such  injuries  were  occasioned  by  defend- 
ant's negligence,  without  any  fault  of  plaintiff. 
Held  that,  though  the  allegation  as  to  the  in- 
tafficiency  of  the  headlight  was  a  conclusion,  by 
the  allegations  as  to  failure  to  give  signals  and 
in  msning  the  train  at  a  reckless  speed,  which 
were  each  alleged  to  he  a  proximate  cause  of 


the  injury,  the  complaint  stated  a  cause  of  ae> 
tion. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  IS  1107-1112;   Dec.  Dig.  {  844.*] 

3.  Railroads  (|  844*)— Obossino  Acoidcnts 
—Allegations   of  Complaint— Coktbibu* 

TOBY    NECLIGENCK. 

Such  complaint  does  not  affirmatively  show 
contributory  negligence,  but  affirmatiTefy  neg- 
atives it. 

[Ed.  Note.— For  Other  cases,  see  Railroads, 
Cent  Dig.  {  1112;  Deo.  Dig.  t  344.*]  I 

4.  Railboads  (|  344*)— Chossino  Accidents— 
BuBDEN  or  Proof  —  CoNTBiBUToar  Neoli- 

GSNCB. 

Since  the  enactment  of  Acts  1899,  c.  41 
(Bums'  Ann.  St  1908)  i  3G2,  providing  that  in 
actions  (or  negligence  causing  personal  injuries 
or  death  plaintiff  need  not  allege  or  prove  the 
want  of  contributory  negligence,  it  la  sufficient 
If  the  facts  alleged  in  the  complaint  do  not  af- 
firmatively show  oontribntory  negligence. 

[E^.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  I  1112 ;  Dec.  Dig.  |  344.*] 

6.  Appeal  and  Error  (|  292*)— Motion  fob 
New  Trial— Statement  of  Grounds— Ritl- 
iNos  on  Instruction. 

Alleged  error  in  giving  or  refnsing  instruc- 
tions must  be  set  np  in  the  motion  for  new  trial 
to  make  it  reviewable  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Omt  Dig.  ||  1697-1699;  Dec.  Dig.  | 
292.*] 

6k  Appeal  and  EksoB  (I  1001*)— Bjitiiw-~ 

Evidence  Supfortino  verdict.  i 

The  appellate  court  indulges  all  presump- 
tions in  faror  of  the  general  ver^ct  and  wilt 
set  it  aside  only  where  thete  is  a  complete  fail- 
ure of  evidence  to  support  some  material  issue. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  3922,  3928;  Dec  Dig.  { 
1001.*] 

7.  Railboads  (S  348*)— Cbosbing  Accidxitts 
—  Actions  —  Sufficiency  of  Evidence — 
Neqliqence. 

In  an  action  against  a  railroad  company 
for  injuries  at  a  crossing,  evidence  held  to  sus- 
tain a  finding  that  the  statutory  crossing  sig- 
nals were  not  given,  and  ttat  the  headlight  oa 
the  engine  was  defective. 

[Ed.  Note.— For  other  cases,  see  Railroadau. 
Cent.  IHg.  H  1138-1150;  Dec.  Dig.  |  348.*] 

8.  NcouoKNOB  (I  110*)— Actions— PROOF. 

Proof  of  any  act  of  negligence  alleged,  if 
the  proximate  cause  of  the  injury,  is  sufficient 
[Ed.  Note.— For  other  cases,  see  Negligence^ 
Cent  Dig.  I  208;   Dec.  Dig.  i  1U».*] 

91  Appeal  and  E^ob  (|  882*)— Right  to- 
Allege  E2rrob— Tbeobt  of  Case. 

Defendant,  by  requesting  an  instmctloa 
that  the  complaint  alleged  four  separate  acta  of 
negligence,  one  or  more  of  which  most  be  prov- 
en by  the  preponderance  of  the  evidence,  and  if 
plaintiff  fail  to  prove  any  of  the  acts  the  jui]y 
should  find  for  defendant  acquiesced  in  the  tri- 
al of  the  case  on 'the  theory  that  proof  of  either 
act  of  negligence  charged  was  sufficient  if  it 
was  the  proximate  cause  of  the  injury,  and 
could  not  complain  on  appeal  that  plaintiff  was> 
not  required  to  prove  all  the  acts  of  negligence- 
alleged. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3C02-3604;  Dec.  Dig.  |> 
882.*] 

lOi  Railroads  (|  812*)— Crossing  Accidkntb- 
—Neouoencb— Absence  of  Headlight. 
It  may  be  negligence  per  se  to  operate  a. 
railroad  train  on  a  dark  night  without  a  head- 
light over  a  much-traveled  public  street,  so  as 


•For  otliar  euaa  ■«•  same  toole  and  seetlon  NUMBER  In  Dee.  Dig.  A  Am.  DIk.  Kev  No.  Seriea  *  Rep'r  Indax«» 
>Rahearlng  denied,  K  N.  S.  SM.    Traasler  to  Supreme  Court  denied. 
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to  m&ke  the  oompanr  liable  for  injuries  to  a 
pedestrian  stmck  without  his  own  fault  in 
crossing  the  tracks. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  |  969;    Dec.  Dig.  f  312.*] 

11.  Appial  and  Ebrob  (I  lOOa*)— Vbbdiot— 
Conclusiveness. 

If  there  is  any  evidence  to  support  the 
Terdict,  the  appellate  court  cannot  grant  a  new 
trial  for  insufficiency  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  If  3922,  ^28;  Dec.  Dig.  S 
lOOl.*] 

12.  Railboads  (S  350*)— Cbossino  Acoidbnib 

— JUBT     QotSTIDN  —  CONTBIBUTOBT    NEOLI- 
OINCK. 

In  an  .action  against  a  railroad  company 
for  injuries  at  a  crossing  by  the  striking  of 
plaintiffs  buggy,  evidence  held  to  make  It  a 
question  for  the  jury  whether  plaintiFs  negli- 
gence contributed  to  the  accident. 

[EM.  Note.— For  other  cases,  see  Railroads, 
dent.  Dig.  H  1166-1188;    Dec.  Dig.  {  860.*] 

18.  Appbai,  and   Bbbob   (|  996*)— Vkbdiot— 

Conclusiveness. 

Where  the  inferences  from  the  evidence 
were  such  that  reasonable  men  might  differ 
thereon,  the  verdict  will  not  be  disturbed  by 
the  appellate  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  390S-3911;  Dec  Dig.  } 
996.*] 

14.  Tbiai,  (I  281*)  —  iNSTBUcnoNS  —  Objbo- 

moNB— Joint  Objection. 

A  joint  objection  to  several  instructions 
cannot  be  sustained,  where  some  of  them  are 
correct. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  691 ;  Dec  Dig.  |  281.'] 

16.  Appeal    and    Ebbob    d   1078*)— 'Waitbb 

OF   ElBBOB— FaILUBE  TO   ABOUE. 

Appellant's  failure  to  urge  in  argument  on 
appeal  error  in  instructions  given,  and  to  point 
out  the  defects  therein,  admits  their  correct 
ness. 

[£<d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Ceat.  Dig.  H  4256-1261;  Dec.  IMg.  | 
1078.*] 

16.  Trial  (|  260*)— Instbuctions— Reqtjests 
— Instructions  Alreadt  Given. 

A  requested  instruction  was  properly  re- 
fused, where  it  was  covered  in  substance  by  in- 
structions given. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  H  651-6B9;   Dec  Dig.  {  280.*] 

17.  Tbiai.  (|  296*)— iNsntuonoRS— Cubk  or 
Ebbob. 

The  fact  tlkat  an  instruction  in  an  action 
against  a  railroad  company  for  injuries  at  a 
crossing  did  not  require  the  jury  to  find  that 
when  plaintiff  looked  and  listened,  he  failed  to 
see  and  hear,  did  not  make  it  objectionable, 
where  the  clause  Immediately  following  the  re- 
quirement to  look  and  listen  required  a  finding 
that  plaintiff  then  used  care  commensurate 
with  the  danger. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  if  705-718;   Dec  Dig.  |  296.*] 

Appe&l  from  drcnit  Conrt,  Newton  Coun- 
ty; Chas.  W.  Hanley,  Judge. 

Action  by  Percy  Coon  against  the  Chicago 
-A  Eastern  Illinois  Railroad  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 


Homer  T.  Dick,  Wm.  Darrodi,  and  Frank 
M.  Ross,  for  appellant  ^m.  H.  Parkinson. 
EYank  Davis,  and  Fred  Longwell,  for  aK>el- 
lee 

HOTTELL,  J.  This  Is  an  action  bronght 
by  appellee  In  the  Newton  circuit  court 
against  appellant,  to  recover  damages  on  ac- 
count of  Injuries  sustained  by  appellee  In 
being  struck  by  one  of  appellant's  trains  at 
a  crossing  of  tbe  appellant's  track  wltb  one 
of  the  streets  of  the  town  of  Brook  in  said 
county. 

The  complaint  is  in  one  paragraph,  to 
which  a  demurrer  was  filed  and  overruled, 
and  the  Issues  closed  by  an  ansvrer  In  gen- 
eral denial.  There  was  a  trial  and  ver- 
dict for  appellee  in  the  sum  of  $1,500.  Mo- 
tion for  a  new  trial  overruled  and  exception. 
Judgment  on  the  verdict 

The  errors  upon  which  appelant  relies  for 
reversal  are:  "(1)  The  complaint  does  not 
state  facts  sufficient;  (2)  overruling  appel- 
lant's demurrer  to  tiie  complaint;  (S)  the 
giving  of  Instmctton  No.  2,  on  the  court's 
own  motion,  and  each  of  the  Instructions 
nnmbered  1,  2,  4,  6,  and  6,  requested  to  b« 
givm  by  the  appellee;  (4)  refusing  to  give 
eadi  of  instructions  nnmbered  6  and  17,  re- 
quested to  be  given  by  appellant;  (6)  over- 
ruling appellant's  motion  for  a  new  trial; 
(6)  sustaining  appellee's  motion  for  a  judg- 
ment on  the  verdict  of  the  jury." 

Inasmuch  as  errors  1  and  2  present  the 
question  of  the  sufficiency  of  the  complaint, 
we  will  state  the  material  averments  of  the 
same.  The  complaint  alleges,  in  substance^ 
that  said  railroad  crosses  E}ast  and  West 
street  in  the  town  of  Brook  at  an  angle  of 
about  45  degrees;  that  the  street  is  60  feet 
wide  and  tl<e  railroad  runs  northwesterly 
and  southeasterly ;  that  there  are  a  number 
of  buildings  and  trees  obstmcting  the  view 
of  the  track  as  it  is  approached  from  the 
west;  that  on  January  18,  1907,  appellee 
was  driving  a  two-horse,  slnglenseated,  cover- 
ed buggy,  approaching  the  railroad  from  the 
west;  that  when  within  abont  100  feet  of 
the  crossing  of  said  street  and  approaching 
the  same,  he  "checked  his  horses  and  drove 
In  a  slow  walk  and  listened  and  looked  for 
approaching  trains;  that  he  continued  to 
look  and  listen  while  approaching  said  rail- 
road crossing  for  any  \igb.t  or  any  sound  of 
an  approaching  train;  •  •  •  that  ap- 
proaching said  point  from  the  north,  there 
la  a  8li{^t  incline  towards  the  sooth;  that 
on  said  date  and  on  the  said  hour,  it  being 
about  half-past  8  at  night,  there  was  a  con- 
tinuous and  brisk  wind  blowing  from  the 
southwest;  that  when  approaching  said 
crossing,  and  continuing  to  look  and  listen 
so  far  as  the  darkness  of  the  night  would 
permit,  he  looking  and  hearing  no  signals 
given,  and  seeing  no  light,  plaintiff  started 
to  drive  upon  and  across  the  track  of  thU 
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defendant  Plaintiff  avers  that  as  plaintiff's 
horses  were  upon  the  track,  the  said  de- 
fendant carelessly  and  negligently  ran  a 
train  of  cars  on  Its  said  road  from  the  north- 
west, coming  down  said  grade  and  within 
said  limits  of  said  Incorporated  town  at  the 
reckless  speed  of  25  miles  per  hour ;  that  the 
steam  was  entirely  sbnt  off ;  that  the  agents 
and  servants  In  the  operation  and  manage- 
ment of  defendant's  said  train  carelessly  and 
negligently  failed  to  sound  the  whistle  or 
ring  the  bell,  and  carelessly  and  negligently 
operated  said  efiglne  without  any  sufficient 
headight,  and  carelessly  and  negligently  ran 
said  train  and  engine  at  a  dangerous,  reck- 
less, and  unusual  rate  of  speed,  to  wit,  35 
miles  an  hour  at  the  time  It  struck  said 
buggy  and  horses  and  Injured  this  plaintiff, 
and  carelessly  and  negligently  failed  to  give 
any  signal  whatever  of  the  said  approaching 
train ;  tliat  by  reason  of  the  surrounding  ob- 
structions and  by  reason  of  the  wlud  and  by 
reason  of  the  steam  being  so  shut  off  of  the 
said  engine,  and  by  reason  of  the  rapid  and 
great  speed  at  which  the  same  was,  run,  the 
said  train  did  not  make  any  sufficient  noise 
in  advance  thereof  that  conld  be  heard  for 
any  distance  away  from  it;  that  said  train 
approached  said  crossing  In  the  said  careless 
and  negligent  manner  as  aforesaid,  and  when 
plaintiff's  team  was  upon  said  tracks  of  said 
defendant,  said  plaintiff  avers  that,  owing  to 
said  negligence  and  reckless  high  rate  of 
speed  at  (which)  the  said  train  was  run- 
ning, be  was  unable  to  get  horses  and  his 
said  buggy  oat  of  reach  of  said  train  and  of 
said  locomotive  engine,  but  that  defendant's 
agents  and  servants  so  oi)eratlng  said  train, 
and  so  negligently  and  carelessly  running  the 
same,  ran  the  same  upon  and  against  the 
plaintiff's  said  team  and  buggy,  and  the  end 
of  the  pilot  of  said  locomotive  engine  struck 
plaintiff's  said  team  and  buggy  with  great 
force  and  violence,  thereby  throwing  and 
hurling  this  plaintiff  at  a  great  distance,  and 
thereby  greatly  and  severely  bruising  and  in- 
juring him  in  this,  •  •  •  that  said  inju- 
ries were  occasioned  by  the  negligence  of 
said  defendant,  and  without  any  fault  or 
negligence  on  the  part  of  this  plaintiff." 

As  above  indicated,  the  first  and  second 
errors  assigned  by  appellant  bring  In  review 
this  complaint.  The  disposition  of  the  sec- 
ond, viz.,  the  error  presented  by  the  over- 
ruling of  the  demurrer  to  the  complaint, 
necessarily  disposes  of  the  first,  viz.,  the  er- 
rors assigned  that  the  complaint  does  not 
state  facts  sufficient. 

Oounsel  for  appellant.  In  their  beading  of 
'Toints  and  Authorities,"  have  quoted  sev- 
eral propositions  of  the  law  applicable  to 
this  error  assigned.  Among  these  proposi- 
tions are  the  following:  "When  a  pleading  is 
tested  by  a  demurrer,  it  must  stand  or  fall 
by  Its  own  averments.  It  can  neither  find 
weakness  nor  strength  from  other  parts  of 
the  record.  (2)  In  pleading,  it  is  Incumbent 
upon  tlie  plaintiff  to  state  all  facts  essen- 


tial to  a  cause  of  action,  and  If  any  ma- 
terial fact  is  lacking,  the  complaint  will  go 
down  before  a  demurrer.  (3)  It  Is  an  old 
and  well-settled  rule  of  pleading  that  where 
doubts  arise  upon  the  pleading,  they  -  are 
construed  most  strongly  against  the  plead- 
er." "(5)  In  cases  like  the  one  under  con- 
sideration, it  must  appear,  from  the  material 
facts  directly  averred  in  the  complaint,  that 
there  was  some  connection  in  the  way  of 
cause  and  effect,  between  the  acts  of  neg- 
ligence complained  of,  and  the  injury,  or 
that  such  negligent  acts  of  omission  or  com- 
mission •  •  ♦  resulted  in  the  injury  com- 
plained of,  and  which  result  was  the  conse- 
quence of  such  negligent  acts."  These  propo- 
sitions correctly  state  the  law,  but  do  not 
state  the  law  in  Its  entirety,  applicable  to  the 
determination  of  the  sufficiency  of  this  com- 
plaint. There  are  other  principles  equally 
important  and  necessary,  to  be  kept  in  mind 
before  adjudging  this  complaint  bad  on  the 
grounds  urged  by  counsel  for  appellant. 

The  first  objection  urged  against  the  com- 
plaint Is  as  follows :  "The  demurrer'  to  the 
complaint  should  have  been  sustained,  be- 
cause it  is  not  averred  that  the  imputed  neg- 
ligence of  appellant  caused  the  injury  com- 
plained of."  In  discussing  the  objection, 
counsel  treat  the  complaint  as  though  it  pro- 
ceeded wholly  upon  the  theory  tbat  the  only 
negligent  acts  of  omission  or  commission  of 
the  appellant  complained  of  by  the  appellee 
related  solely  to  the  speed  of  the  train. 
Counsel  entirely  leave  out  of  account  the  al- 
legations relating  to  appellant's  failure  to  • 
give  the  signals  required  by  statute,  and  the 
allegations  relating  to  the  insufficiency  of 
the  headlight  used  upon  the  train.  These 
are  important  allegations,  In  view  of  the 
holdings  of  this  and  the  Supreme  Court  of 
the  state.  The  giving  of  the  signals  is  re- 
quired by  statute,  and,  "as  a  general  propo- 
sition, the  failure  of  a  railroad  company  to 
discharge  its  duty  in  regard  to  giving  the 
signals  at  public  crossings  Is  negligence  per 
se."  Bums'  Ann.  St  1908,  g  5431;  Balti- 
more, etc.,  R.  Co.  V.  Oonoyer,  149  Ind.  624- 
526,  48  N.  E.  352,  49  N.  E.  452;  Pittsburgh, 
etc.,  R.  Co.  V.  Burton,  139  Ind.  357,  375,  380, 
37  N.  E.  150,  38  N.  E.  594. 

In  commenting  upon  the  section  of  the 
statute  requiring  the  signals  to  be  given,  the 
Supreme  Court  in  the  case  of  Pittsburgh, 
etc.,  R,  Co.  V.  Burton,  supra,  at  page  375, 
139  Ind.,  at  page  156,  37  N.  E.  (88  N.  E.  694), 
says:  "This  expresses  the  legislative  defini- 
tion of  the  character  and  extent  of  warning 
which  shall  be  required,  and  less  than  the 
warning  required  Is  not  deemed  reasonable, 
and  constitutes  negligence."  While  it  Is  true 
that  the  allegation  In  the  complaint,  with 
reference  to  the  insufficient  headlight,  is  in 
the  nature  of  a  conclusion,  the  averments  of 
the  complaint  in  relation  to  the  negligent 
failure  of  the  appellant  to  give  the  signal 
required  by  statute,  and  the  causati-»e  con- 
nection of  this  failure  with  appellee's  injury. 
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we  think,  makes  the  complaint  Bafficlent  In 
this  regard.  The  law  tn  this  class  of  cases 
seems  to  be  well  settled ;  but  a  more  serious 
difficulty  arises  in  its  application  to  the  par- 
ticular case.  It  seems  from  the  statement 
ot  the  contents  of  .the  complaint  in  appel- 
lant's brief  that  counsel  bare  labored  under 
a  misunderstanding  as  to  its  wording,  ^e 
complaint,  in  charging  the  negligence  of  ap- 
pellant that  caused  api)ellee'B  injorles,  uses 
the  foUowlng  language,  as  evidenced  by  the 
record,  ylz.:  Tlalntitr  avers  that  owing  to 
said  negligence  and  reckless,  high  rate  of 
Vpeed  at  (which)  said  train  was  running,  he 
was  unable  to  get  horses  and  his  said  buggy 
out  of  reach  of  said  train,  but  that  defend- 
ant's agents  and  servants  so  operated  said 
train  and  so  negligently  and  carelessly  ran 
the  same  upon  and  against  the  plaintiff's  said 
team  and  buggy,  and  the  end  of  the  pilot  of 
said  locomotive  engine  strtick  plaintifTs  said 
team  and  buggy  with  great  force  and  vio- 
lence, thereby  injuring,"  etc 

The  appellant  in  their  brief  charge  the 
language  of  the  complaint  upon  this  same 
subject  to  be  as  follows:  "PlaintUT  avers  that 
owlnt;  to  said  negligent  and  reckless,  high 
rate  of  speed  said  train  was  running,"  etc. 
While  but  one  word  of  this  stentence  is  in- 
correctly quoted,  a  complete  change  in  mean- 
ing results.  Under  the  wording  of  the  com- 
plaint, as  counsel  for  appellant  understand 
and  quote  it,  the  sole  and  only  proximate 
cause  of  plaintiff's  injury  was  the  negligent 
and  reckless,  high  rate  of  speed  at  which 
said  train  was  running;  while,  under  the 
correct  wording  of  the  complaint,  as  shown 
by  the  record,  the  proximate  cause  was  the 
said  negligence  and  reckless,  high  rate  of 
■peed  at  which  said  train  was  running.  The 
Ideader,  in  fact,  connects  and  Includes  the 
negligent  acts  before  enumerated  in  this  comr 
plaint  with  the  speed  of  the  train,  as  the 
proximate  cause  of  the  Injury.  With  this 
Interpretation  of  the  complaint,  the  argu- 
ment of  counsel  In  their  brief,  as  to  its  in- 
sufficiency, has  little  left  to  support  It,  be- 
cause the  said  negligent  acts  before  set  out 
In  the  complaint  include  the  negligent  omis- 
sions of  the  appellant  to  give  the  signals 
or  warning  required  by  statute,  the  defective 
headlight,  etc.,  which,  we  think,  makes  the 
complaint  sufficient  under  the  rules  of  this 
court  as  above  quoted. 

Clonnsel  for  appellant  also  Insist  that  the 
complaint  should  have  alleged  that  if  the 
warning  had  been  given,  the  Injury  would 
not  have  occurred,  or  that  there  should  have 
been  an  averment  that  appellee  could  have 
seen  the  train,  bad  there  been  a  sufficient 
light,  and  heard  it,  if  the  required  signal  had 
been  given.  Upon  this  proposition,  counsel 
have  dted  numerous  authorities,  most  of 
which,  however,  are  cases  antedating  the  Acts 
of  1899,  c.  41,  being  section  362,  Bums'  Ann. 
fit  1908,  which  shifted  the  burden  of  the  Is- 
sue of  contributory  negligence  in  actions  of 
this  character,    Chicago,  etc.,  B,  Co.  r.  Tam- 


er, 33  Ind.  App.  264-269,  68  N.  B.  484  Pri- 
or to  that  act,  it  was  necessary  for  the  plain- 
tiff, either  by  his  special  averments  to  show 
or  by  a  general  averment,  to  allege  that  be 
was  without  fault  and  In  no  wise  contribut- 
ed to  his  injury.  Baltimore,  etc.,  R.  Co.  t. 
Toung,  146  Ind.  874.  876,  377,  45  N.  B.  479; 
Chicago,  etc.,  B.  Co.,  v.  Thomas,  147  Ind.  35- 
38,  46  N.  B.  73;  Cincinnati,  etc.,  R.  Co.  ▼. 
Voght,  26  Ind.  App.  e65-fi66,  flO  N.  B.  797. 
But  since  the  act  of  1889,  supra.  It  Is  only 
necessary,  in  actions  of  this  kind,  that  the 
facts  pleaded  do  not  affirmatively  show  con- 
tributory negligence.  Southern  Ry.  Co.  v. 
Davte,  34  Ind.  App.  377,  72  N.  B.  1053 ;  Green- 
awaldt  T.  Lake  Shore,  etc.,  R.  Co.,  165  Ind. 
219,  222,  223,  74  N.  B.  1081 ;  Van  Winkle  t. 
New  York,  etc.,  R.  Co.,  84  Ind.  App.  476^  73 
N.  B.  167. 

Measured  by  this  test,  the  complaint  in 
this  particular  is  sufficient  It  contains  no 
averments  affirmatively  showing  that  the  ap- 
pellee by  his  own  negligence  contributed  to 
his  Injury;  but  in  fact  does  contain  a  gen- 
eral averment  that  the  "injuries  were  occa- 
sioned by  the  negligence  of  said  defendant 
and  without  any  fault  or  negligence  on  the 
part  of  this  plaintiff."  Taking  the  complaint 
as  a  whole,  we  think,  it  states  facts  sufficient 
to  constitute  a  cause  of  action,  and  that  the 
demurrer  thereto  was  properly  overruled  bj 
the  court  below. 

Error  in  giving  or  refusing  to  give  Instruc- 
tions is  not  properly  presented  by  an  assign- 
ment of  error,  assigning  the  giving  or  refusal 
to  give  such  instructions  as  error ;  but  such 
error  must  be  stated  as  one  of  the  grounds 
for  a  new  trial.  The  third  and  fourth  assign- 
ments of  error  need  not  therefore  be  considered. 

The  fifth  error  assigned  Is  as  follows; 
"The  court  erred  In  overruling  appellant's 
motion  for  a  new  triaL"  Under  this  error 
assigned,  counsel  insist  first  "that  the  ver- 
dict is  not  sustained  by  sufficient  evidence 
and  is  contrary  to  law."  The  argrument  of 
counsel  for  appellant  upon  this  brandb  of 
their  case  Is  predicated  upon  the  fact  that 
the  witnesses  who  gave  an  opinion  as  to  the 
speed  of  the  train  generally  put  It  at  from 
"four  to  eight  mUes  an  hour,"  and  that  the 
plaintiff  had  an  open  and  unobstructed  view 
of  the  tra<^  from  any  point  inside  of  the 
right  of  way  extending  40  feet  west  of  the 
track  for  325  feet  in  the  direction  from  which 
the  train  approached,  and  that  both  the  ap- 
pellee and  the  train  were  moving  slowly 
whUe  approaching  the  crossing,  and  the  fur- 
ther fact  that  appellee  stopped  on  the  track 
and  was  looking  and  llstebing  when  he  was 
struck  by  appellant's  train. 

Much  of  what  we  have  already  said  In  re- 
lation to  the  sufficiency  of  the  complaint  ap- 
plies with  equal  force  to  this  reason  for  new 
trial.  Following  their  mistaken  notion  of  the 
allegations  of  the  complaint  counsel  leav« 
out  of  account  entirely  the  fact  that  there 
were  several  witnesses  who  testified  to  fncca 
that  tended  to  show  that  the  appeUant'x 
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trainmen  failed  to  give  the  statutory  sig- 
nals and  tbat  there  was  proof  that  the 
headlight  was  so  defective  that  It  had  the 
appearance  of  a  ftwitchUght  or  a  lantern, 
and  reflected  but  little  or  no  light  on  the 
rails.  In  this  connection,  we  deem  It  proper 
to  quote  from  the  testimony  of  some  of  the 
witnesses.  One  witness  who  was  going  in 
the  direction  of  the  train  and  was  looking 
out  for  It,  and  met  it  near  the  whistling  post, 
and  who  had  every  opportunity  to  hear  the 
signals,  testified  that  he  heard  no  signals — 
neither  the  whistle  nor  the  bell — either  be- 
fore or  after  the  train  passed  him.  This  wit- 
ness also  says:  'T  observed  there  wasn't 
much  of  a  headlight,  toarcely  any;  that  is 
what  fooled  me.  I  saw  the  light,  hut  thought 
U  ico»  a  suHtchUght.  The  light  was  very 
dim;  O  di4  not  nvake  as  tAuch  tight  as  an 
ordinary  lantern.  The  train  was  almost  on 
me  before  I  saw  it"  (Our  italics.)  Another 
witness  testified  that  he  did  not  hear  the 
bell,  and  that  he  "observed  the  headlight  at 
Brook.  Could  not  see  there  was  any  light 
there,  unless  you  got  straight  in  front  of  the 
engine.  The  bnll's  eye  was  smokey.".  Anoth- 
er witness  testified :  "In  fact,  I  thought  they 
had  no  headlight;  stepped  on  the  pilot  and 
looked  at  the  headlight  The  lamp  was  an 
ordinary  kerosene  burner,  and  It  was  sm6k- 
ed  down  'to  witliin  an  inch  and  a  Iialf  of 
the  lower  part  of  the  globe  blade  as  my 
hat.  •  •  •  You  could  uot  observe  a 
blaze  from  standing  In  front  of  the  engine 
there.  There  was  absolutely  no  reflection 
on  the  rails.  •  •  •  The  lower  one  and 
one-half  inch  of  the  glohe  was  not  smok- 
ed, the  rest  was  perfectly  black."  Anoth- 
er witness  testified:  "Stepped  In  front  of 
engine;  saw  glass,  smokey  and  dirty  from 
some  cause,  and  the  light  was  very  indistinct. 
Did  not  seem  to  be  any  more  light  than  from 
an  ordinary  lamp."  There. were  other  wit- 
nesses who  testified  to  not  hearing  the  sig- 
nals given.  But  in  view  of  the  well-estab- 
lished rule  of  this  court,  that  indulges  all 
presumptions  in  favor  of,  rather  than  against, 
the  general  verdict,  and  sets  It  aside  only 
where  there  Is  a  total  failure  of  evidence  on 
some  material  Issue,  we  deem  it  useless  to 
4note  further  from  the  evidence. 

Among  the  negligent  acts  charged  In  the 
complaint  against  the  appellant,  as  being  the 
proximate  cause  of  the  appellee's  injury,  were 
the  appellant's  omission  to  give  the  statutory 
signals  and  the  Imperfect  headlight  used  on 
the  engine  of  the  train  that  Injured  appellee, 
and  these,  together  with  the  speed  of  the 
train,  constituted  the  negligent  acts  of  the 
appellant  complained  of.  In  view  of  the  evl-' 
dence  above  referred  to,  we  do  not  think  the 
speed  of  the  train  controlling  in  this  case, 
but  there  was  -evidence  from  which  the  Jury 
may  have  concluded  that  the  speed  of  the 
train  was  faster  than  the  witnesses  general- 
ly put  It  But  for  the  purposes  of  this  case, 
we  think  it  was  enough,  if  the  Jury  believed 
Croia  the  evidence,  (bat  the  statutory  slguals . 


were  not  given,  and  that  the  headlight  was 
of  the  character  testified  to  by  the  witnesses. 
Proof  on  every  averment  in  the  complaint  Is 
not  always  necessary.  This  is  true,  we  think, 
in  the  case  before  us. 

The  case  of  Indiana  Clay  Co.  ▼.  Baltimore, 
etc.,  R.  CO.,  31  Ind.  App.  258,  at  pages  262, 
263,  67  N.  E.  704,  at  page  707,  we  think  in 
point  in  this  case.  In  that  case,  this  court 
uses  the  following  language:  "Proof  of  ei- 
ther act  of  negligence  charged,  If  it  was  the 
proximate  cause  of  the  injury  was  sufflclent" 
This  case  was  tried  upon  the  theory  that 
proof  of  either  act  of  negligence  charged.  If 
it  was  the  proximate  cause  of  the  Injury, 
was  sufildent  and  this  theory  was  adopted 
and  acquiesced  in  by  appellant  as  evidenced 
by  Instruction  No.  4  tendered  by  It  and  given 
by  the  court,  which  is  as  follows:  "Plain- 
tifiTs  complaint  avers  four  separate  acts  of 
negligence  on  the  part  of  the  defendant  one 
or  more  of  which  negligent  acts  must  be 
proven  by  the  preponderance  of  the  evidence, 
and  if  you  believe  from  the  evidence  that  the 
plaintiff  has  failed  to  prove  the  defendant's 
failure  to  comply  with  the  statutory  sound- 
ing of  the  whistle  and  ringing  of  the  bell  as 
the  train  approached  the  station  at  Brook, 
and  that  the  headlight  was  burning,  even  if 
but  dimly,  and  that  the  speed  of  the  train 
was  not  unreasonable  at  the  time  of  the  col* 
llslon  with  plaintiff's  vehicle  and  team,  thai 
your  verdict  should  be  for  the  defendant" 
. '  To  run  a  railroad  train,  on  a  dark  night 
without  a  headlight  across  a  much-traveled 
public  highway  or  street  In  a  town,  might  of 
Itself  be  an  act  of  negligence,  and.  It  such 
negligence  resulted  in  injury  to  a  traveler 
who  was  attempting  to  cross  the  track,  and 
who. was  himself  without  fault  and  was  in- 
jured solely  on  account  of  such  negligence  of 
the  railroad,  and  without  in  any  way  himself 
contributing  to  such  injury,  such  railroad 
would  be  liable  for  such  injury.  23  Am.  & 
Eng.  Ency.  Law,  page  676;  East  St  liOuls 
B.  Co.  V.  O'Hara,  150  111.  680,  37  N.  E.  017; 
Ohio,  etc.,  B.  Co.  v.  Hill,  Adm'^ ,  7  Ind.  App. 
256-260,  84  T7.  E.  646.  The  failure  to  give 
the  statutory  signals  at  railway  crossings  is 
per  se  negligence  and  renders  the  railroad 
company  liable  for  injuries  to  persons  caused 
by  such  failure,  where  such  person  is  himself 
without  fault  and  in  no  wise  contributed  to 
such  Injury.  Pittsburgh,  etc.,  R.  Go.  v.  Bur- 
ton, supra;  Baltimore,  etc..  By.  Co.'v.  Con- 
oyer,  supra.  If  there  Is  any  evidence  to  sup- 
port the  verdict  this  court  cannot  grant  a 
new  trial  on  the  grounds  that  the  evidence 
was  insufficient  Bobbins  v.  Spencer  et  al., 
140  Ind.  483-487,  38  N.  E.  622,  40  N.  E.  263; 
Stanton  v.  Kenridc,  135  Ind.  382,  36  N.  E.  18. 

In  view  of  the  evidence  above  quoted,  this 
court  cannot  say  that  there  was  no  evidence 
tending  to  support  the  verdict;  nor  can  this 
court  say,  as  a  matter  of  law,  that  the  ap* 
pellee  was  guUty  of  contributory  negligence 
This  Is  so,  notwithstanding  the  appellee's 
»wa  Btatemoat  that  hs  stopped  on  the  track 
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as  }ie  was  crossing,  and  was  looking  and 
listening  for  a  train  wben  hit  by  the  same. 
There  was  no  evidence  showing  that  the  ap- 
pellant, at  the  time  be  stopped,  knew  that 
he  was  In  fact  stopping  on  the  track,  and 
the  Jury  may  have  concluded  from  the  oth- 
er evidence  In  the  case  that  on  account  of 
the  dark  and  stormy  condition  of  the  night, 
the  appellee  did  not  In  fact  know  or  realize 
that  bis  horses  were  on  the  track  until  It  was 
too  late  to  get  off,  after  discovering  the  ap- 
proaching train. 

There  was  also  evidence  from  some  of  the 
witnesses  to  the  effect  that  the  appellee's 
memory,  since  the  InJniT,  was  bad,  and  that 
bis  mind  has  been  affected.  It  la  so  Improb- 
able that  one  in  bis  senses  would  deliberate- 
ly or  knowingly  stop  his  team  upon  the  rail- 
road track  in  front  of  an  approaching  train 
that  the  Jury  doubtless  concluded  from  the 
evidence  that  the  appellee  either  did  not  know 
that  his  team  was  on  the  track  wben  be  stop- 
ped, or  that  wben  be  saw  the  approaching 
train  be  became  excited  and  flustrated,  and  In 
a  moment  of  indecision  stopped  bis  team,  not 
knowing  whether  to  go  forward  or  back- 
ward; or  they  may  have  concluded  that 
from  the  lack  of  mind  or  memory  he  failed 
to  give  an  accurate  account  of  what  hap- 
pened at  the  time  of  bis  Injury.  In  any 
event,  the  Jury  had  a  right  to  take  Into  ac- 
count all  the  evidence  as  to  conditions 
and  surrotmdlngs  of  the  appellee  on  the 
night  of  his  Injury;  the  darkness  of  the 
night;  the  wind  and  the  rain;  the  obstruc- 
tions to  bis  view;  the  evldaice  upon  the 
subject  of  the  appellant's  failure  to  give 
the  statutory  signals;  the  evidence  that  the 
train  was  moving  down  grade  with  little  or 
no  steam  and  making  no  noise  that  could 
be  beard  any  distance;  and  the  evidence 
that  the  appellant  was  operating  said  train 
with  a  headlight  that  was  calculated  to  mis- 
lead and  deceive  the  traveler  about  to  cross 
the  tracks,  rather  tban  to  warn  htm  of  the 
approaching  train.  These  facts  were  all 
testified  to  by  witnesses  and  were  proper 
matters  to  be  considered  by  the  Jury  In  de- 
termining the  proximate  cause  of  the  injury 
to  the  appellee,  and  whether  or  not  the  ap- 
pellee himself  contributed  thereto.  The  con- 
clusion to  be  drawn  from  this  evidence  was, 
to  put  It  most  favorable  to  appellant,  one 
about  which  honest  men  might  differ.  In 
such  case,  the  verdict  of  the  Jury  should  not 
be  disturbed  by  this  court. 

Reasons  4,  6,  and  6  for  a  new  trial  relate 
to  the  Instructions  given  In  the  case.  The 
ground  for  a  new  trial  calls  in  guestlon  the 
Instructions  given  by  the  court  on  its  own 
motion.  Is  Joint,  and  Is  not  argued  by  coun- 
sel. It  is  well  settled  by  the  decisions  of 
this  and  the  Supreme  Court  that  unless  all 
the  Instructions  Jointly  alleged  to  be  errone- 
ous are  bad,  the  contention  that  one,  or 
some  of  them,  are  bad  la  not  available.  Cen- 
tral Union  Telephone  Co.  v.  Sokola,  Adm'r, 
84  Ind.  App.  449,  73  N.  B.  143;    Osbum  v. 


State,  184  Ind.  262-209,  73  N.  B.  (^  By 
their  failure  to  argue  any  of  the  Instructions 
given  by  the  court  upon  Its  own  motion,  and 
to  point  out  any  defects  In  either  of  the 
same,  counsel  admit  their  correctness 
Young  V.  Montgomery,  161  Ind.  68,  69,  67  N. 
B.  684;  Terre  Haute,  etc.,  R.  Co.  v.  Brunker, 
128  Ind.  542-^2,  26  N.  B.  178;  Louisville  * 
Nashville  B.  Co.  v.  'Williams,  20  Ind.  ARp. 
576-582,  61  N.  B.  128. 

What  we  have  said  as  to  grounds  for  a 
new  trial,  relating  to  instructions  given  by 
the  court  on  its  own  motion,  applies  wltb 
equal  force  to  the  reasons  for  a  new  trial 
relating  to  the  refusal  to  give  those  tendered 
by  the  appellant  Instruction  numbered  S, 
tendered  by  appellant  and  refused  by  the 
court;  was  in  all  Its  material  and  essential 
parts  covered  by  Instruction  No.  2,  given  by 
the  court  upon  its  own  motion,  and  Instruc- 
tion No.  6,  given  at  the  request  of  the  appel- 
lant, so  that  there  was  no  error  lo  refus- 
ing Instruction  No.  5.  This  being  true,  the 
Joint  assignment  of  error  as  to  the  instruc- 
tions refused  under  the  authorities,  supra, 
would  not  avail  coans^  anything.  But  we 
have  examined  the  other  Instruction  refused, 
to  wit.  No.  17,  asked  by  appellant,  and  ai« 
of  the  opinion  that  no  error  was  committed 
by  its  refusal,  because,  in  so  far. as  it  was 
proper  and  expressed  an  accurate  statement 
of  the  law,  it  was  covered  by  other  instruc- 
tions given  by  the  court,  and  especially  by 
instruction  No.  14^  given  at  the  appellant's 
request  By  ground  4  of  their  motion  for  a 
new  trial,  counsel  assign  as  error  the  giving 
by  the  court  of  "each  of  the  several  instruc- 
tions" requested  to  be  given  by  the  appellee. 
These  Instructions  are  lengthy,  and  we  deem 
It  unnecessary  for  the  purposes  of  this  opin- 
ion to  incumber  it  with  a  copy  of  the  same. 
Counsel's  objection  to  appellee's  instruction 
No.  1,  "that  It  failed  to  require  the  Jury  to 
find  that  when  appellee  looked  and  listened, 
he  failed  to  see  and  hear,"  If  tenable,  is,  we 
think,  met  by  the  clause  in  the  Instruction 
which  immediately  follows  the  requirement 
therein  to  look  and  listen,  namely,  the  clause 
that  required  the  Jury  to  find  that  appellee 
then  "used  care  commensurate  wltb  the  dan- 
ger." There  were  also  other  Instructions 
glvoi  at  the  request  of  the  appellant  that 
presented  this  phase  of  the  case  as  favorable 
to  appellant  as  the  law  warrants.  Instruct 
tion  No.  2  of  appellee,  complained  of  by  ap- 
pellant sets  out  the  statute  requiring  the 
statutory  signals,  and  then  follows  with  com- 
ments and  observations  thereon,  which  seems 
to  be  an  exact  copy  of  the  expression  of  the 
Supreme  Court  of  this  state  In  relation  there- 
to, in  the  case  of  Pittsburgh,  etc.,  R.  Co.,  v. 
Burton,  supra,  139  Ind.,  at  pages  375,  376^ 
37  N.  B.  150,  88  N.  B.  694.  Instruction  No. 
4,  given  at  the  request  of  appellee  and  com- 
plained of  by  appellant  is  in  substance  an 
exact  copy  of  an  instruction  held  sufiScient 
by  the  Supreme  Court  In  the  case  of  Terr* 
Haute  R.  Oo.  t.  Brunker,  supra,  at  pages 
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551  and  55^  128  Ind.,  26  N.  a  178,  and  to 
sot  subject  to  the  objection  urged  by  coun- 
aeL  £io  with  Instruction  No.  6;  it,  in  Its  es- 
sential featured,  Is  a  copy  of  the  language 
quoted  with  approval  by  tlUs  court  In  the 
case  of  LouisTille,  etc.,  R.  Co.  r.  Williams, 
supra,  at  page  683,  20  Ind.  App.,  51  N.  B. 
128. 

We  hare  examined  all  the  instmctiona  giv- 
en in  this  case,  and,  taking  them  as  an  en- 
tirety, their  statement  of  the  law  is  sub- 
stantially correct  and  as  favorable  to  appel- 
lant as  the  authorities  warrant.  There  was 
therefore  no  prejudicial  error  in  giving  or 
refusing  of  any  of  the  same.  We  have  ex- 
amined and  considered  all  the  errors  as- 
signed and  discussed  by  appellant's  counsel 
In  their  brief  and  find '  that  no  error  was 
committed  that  prejudiced  the  rights  of  ap- 
pellant. 

Judgment  affirmed. 

MYERS,  C.  J.,  and  FELT,  LAIRT, 
ADAMS,  and  IBACH,  JJ.,  concur. 


(48  Ind.  App.  iSl) 

HINSHAW  V.  SHCJURITT  TRUST  C0.» 

(No.  7,604.) 

(Appellate  Gout  ot  Indiana,   Division  Na  1. 

Jan.  12,  1911.) 

1.  PLBAOIRO  (I  84*)— EXKOUTOBS  AWD  ADioir- 
I8TBAT0B8     (|    227*)— RKVIBW— SUWIClKfOT 

or  Complaint. 

If  the  facts  stated  in  a  complaint  are  such 
that  Jndgment  thereon  would  bar  another  ac- 
tion for  the  same  cause,  such  complaint  will  be 
held  sufficient  when  first  objected  to  on  ap- 
peal; and  a  claim  against  an  estate  on  two 
notes  alleged  to  have  been  executed  by  decedent, 
not  setting  oat  a  copy  of  the  notes,  nor  accom- 
panied with  a  copy  thereof  as  an  exhibit,  and 
not  showing  affirmatively  that  such  notes  were 
signed  by  den-dent  in  his  lifetime,  will  be  held 
sufficient  when  attacked  for  the  first  time  in 
tbt  Appellate  Court,  where  it  appears  in  the 
record  that  two  notes  signed  by  decedent,  and 
corresponding  in  dates  and  amounts  to  those  de- 
scribed in  the  claim,  were  put  in  evidence  at  the 
trial  without  objection  and  the  signatures  of 
decedent  admitted,  though  the  claim  might  have 
i>een  subject  to  demurrer  in  the  lower  court 

(Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  S  74.;  Dec.  Dig.  |  34;*  Executors 
and  Administrators,  Dec.  Dig.  |  227.*] 

2.  LnuTATiON    OF   AcTiORS    (I    160*)— Nkw 
Pbomise. 

Bums'  Ann.  St  1908,  {  808,  provides  that 
no  acknowledgment  shall  be  sufficient  to  take 
the  case  out  of  the  statute  of  limitations,  unless 
in  writing  signed  by  the  party  to  be  charged. 
Section  905  provides  that  no  indorsement  of 
.payment  upon  an  Instrument  in  writing  by 
or  on  behalf  of  the  party  to  whom  the  payment 
is  purported  to  be  made  shall  be  sufficient  to' 
take  the  case  out  of  the  statute.  Held,  that 
indorsements  on  notes  in  the  handwriting  of  the 
payee  of  part  payment  thereon  are  not  sufficient 
to  take  the  debt  out  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  limitation  of 
Actions,  Cent  Dig.  U  638-641 ;  Dec.  Dig.  f  160.*] 

&  Affbal  and   ElpROB  (I   688*)  — Reoobd  — 
CoHTENTB— Opinion  of  u^iai,  Codbt, 
As  the  law  ^does  not  require  a  trial  conrt 
to  deliver  his  opinion  in  writing,  it  is  not  part 


of  the  record,  and,  even  though  copied  into  the 
record  of  the  lower  court,  and  embodied  in  the 
record  on  appeal,  it  cannot  t>e  considered. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2339,  2400;  Dec.  Dig.  § 
633.*] 

4.  Appeai.  and  Bbbob  ({  931*)  —  Rkvikw — 
Findings— CoNSTBUcnoN. 

Where  no  request  is  made  for  special  find- 
ings of  fact  a  finding  of  the  court,  stating  a 
part  or  all  the  facts,  will  be  treated  on  appeal 
as  a  general  finding,  and  the  facts  specially 
found  disregarded,  and  the  same  rule  applies  to 
a  written  opinion  filed  by  the  trial  court,  con- 
cluding with  a  general  finding. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  il  3762-3771;  Dec.  Dig.  | 
931.*] 

5.  Appeal  and  Ebbob  (|  931*)  —  Bbvww — 
Pbbsxjmption— Conduct  of  Tbial  Cocbt. 

On  appeal,  the  trial  court  will  be  presumed 
to  have  considered  all  the  evidence  admitted, 
in  the  absence  of  anything  in  the  record  show- 
ing the  contrary. 

(Ed.  Note. — For  otiier  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  3762-3771;  Dec.  Dig.  | 
931.*] 

&  EviDBNCE  (S  70*)— PBEstniPTioNs— Exist- 
xncb  of  Note. 

A  note  standing  alone  authorizes  the  pre- 
sumption that  it  is  evidence  of  a  debt  from  the 
payor  to  the  payee,  but  such  presumption  may 
be  rebutted. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  91;   Dec  Dig.  t  70.*] 

7.  Descent  and  DisTBiBTrnoir  (|  116*)— Ad- 
vancement-Intent. 

An  advancement  from  a  parent  to  a  child, 
as  a  general  rule,  is  a  question  of  intent  which 
may  be  shown  by  the  declarations  of  the  parent 
on  the  subject,  at  or  near  the  time  when  the 
money  or  other  property  was  turned  over  to  the 
child. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  I  427;  Dec.  Dig.  I 
116;*  Evidence,  Cent  Dig.  If  1059,  1066,  im] 

8.  Appeal  and  Ebbob  (|  1011*)— Review- 
Findings  01'  Fact  —  Oonflictino  Evi- 
dence. 

Findings  of  fact  on  conflicting  evidence 
will  not  be  disturbed  on  appeal. 

[E5d.  Note. — For  other  cases,  see  Appeal  and 
Error,   Cent  Dig.  {{  3983-3988;    Dec  Dig.   { 

9.  Evidence  (|  377*)— Decedent's  Estates— 
Allowance  of  Claims— Inventobies. 

On  trial  of  a  claim  against  ao  estate  pre- 
sented by  an  administrator,  exhibits  alleged  to 
be  inventories  of  the  property  of  ciaimant's  de- 
cedent, in  her  handwriting,  were  propprly  ex- 
cluded, in  the  absence  of  preliminary  proof 
showing  tliat  the  exhibits  were  in  her  hand- 
writing, or  evidence  as  to  the  time  when,  or  the 
circumstances  under  which,  the  entries  were 
made. 

[Eld.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig-  I  1847;  Dec  Dig.  i  377.*] 

10.  "Appeal  and  Ebbob  (|  1056*)— Habmless 
Ebbob— Exclusion  of  Evidence. 

On  trial  of  a  claim  against  an  estate,  where 
the  executor  filed  a  set-off,  the  exclusion  of 
evidence  offered  by  claimant,  bearing  upon  the 
issues  tendered  by  the  set-off,  was  not  prejudi- 
cial to  claimant,  where  the  finding  on  the  is- 
sue was  in  his  favor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  4187-4193;  Dec.  Dig.  § 
1056.*] 


•For  otlier 
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Appeal  from  Probate  Ck>vrt,  Marlon  Conn- 
ty;   Frank  B.  Boss,  Judge. 

Proceedings  by  the  Security  Trust  Com- 
pany, executor  for  Pierre  Oray.  From  a 
Judgment  disallowing  the  claim  of  Benjamin 
£3.  Hlnsbaw,  administrator  de  bonis  non  at 
Eliza  J.  Gray,  and  against  the  executor  on 
a  set-off,  claimant  appeals.    Affirmed. 

Morton  S.  Hawkins,  Frank  B.  Jaqua,  and 
Clarence  R.  Martin,  for  appellant  W.  Li. 
Taylor,  L.  B.  Ewbank,  and  John  W.  Kern, 
for  appellee. 

LAIRY,  J.  This  Is  an  appeal  from  a  Judg- 
ment' of  the  probate  court  of  Marlon  county 
founded  on  a  claim  filed  by  the  appellant 
against  the  appellee.  The  appellee  is  the  ex- 
ecutor of  the  last  will  and  testament  of  Pierre 
Gray  and  the  appellant  is  the  administra- 
tor de  bonis  non  of  the  estate  of  Eliza  J. 
Gray,  who  In  her  lifetime  was  the  mother  of 
Pierre  Gray.  The  claim  filed  in  favor  of 
the  mother's  estate  was  based  upon  two 
notes,  one  for  |3,0d0  and  one  for  $1,000, 
and  wad  in  words  and  fignrea  as  follows: 
"Estate  of  Pierre  Gray,  deceased,  to  estate 
of  Eliza  J.  Gray,  two  notes  payable  to  Eliza 
J.  Gray,  for  |1,000  and  $S,000  respectively, 
dated  April  5,  1897,  6  i>er  cent  Interest  aft- 
er date,  due  one  day  after  date,  payable  at 
the  Indiana  National  Bank  of  Indianapolis, 
Ind."  Notation  on  face  of  $1,000  note : 
"Collateral  Stock  Certificate  No.  84.  10 
shares  First  National  Bank,  NoblesrlUe, 
Ind."  On  $3,000  note:  "Collateral  Stock 
Certificate  No.  03,  60  shares  First  National 
Bank  Noblesville,  Ind."  Three  Indorsements 
on  backs:  "Interest  paid  on  December  24, 
1887.  Interest  paid  on  Jnne  24,  189&  April 
24,  1808,  principal  and  interest  due,  nine 
years  and  four  months,  $61240;."  The  claim 
was  properly  rerlfled. 

To  this  claim,  in  addition  to  the  answer 
that  the  law  put  In,  the  appellee  filed  an  an- 
swer in  set-off  alleging  in  substance  that  the 
estate  of  Eliza  J.  Gray,  at  the  time  of  her 
death,  was  Indebted  to  Pierre  Gray  in  the 
sum  of  $64240 ;  that  on  the  14th  day  of  Feb- 
ruary, 1905,  and  from  that  time  forward  un- 
til the  death  of  Pierre  Gray,  on  the  25th 
day  of  December,  1907,  the  said  Pierre  Gray, 
Eliza  J.  Gray,  and  Bayard  Gray  were  the 
equal  owners  in  fee  simple  of  a  residence 
property  situate  on  North  Pennsylvania 
street  in  Indianapolis,  Ind.,  and  that  said 
EUza  J.  Gray^  who  was  the  mother  of  XHerre 
Gray,  resided  In  the  same  residence  proper- 
ty with  Pierre  Gray  and  his  wife;  that  a 
contract  was  entered  Into,  whereby  Pierre 
Gray  was  to  pay  one-third  of  the  expenses  of 
maintaining  the  property,  Eliza  J.  Gray  one- 
third,  and  Bayard  Gray  one-third ;  that  aft- 
er said  contract  was  entered  into,  Eliza  J. 
Gray  continued  to  live  in  the  residence  prop- 
erty, and  that  all  the  expenses  heretofore  re- 
ferred to  were  paid  by  Pierre  Gray,  amount- 
ing in  the  aggregate  to  about  $2,955;  that 
Eliza  J.  Gray  never  paid  the  one-third  of 


said  expenses  In  accordance  with  agreement; 
and  that  she  was  at  the  time  of  her  deaOi 
indebted  in  the  sum  of  one-tJilrd  pf  the  Ag- 
gregate of  said  expenses,  which  the  defend- 
ant below  asked  to  have  set  off  against  the 
claim  filed  by  the  administrator'  of  the  es- 
tate of  Eliza  J.  Gray.  The  canse  was  sub- 
mitted to  the  court  without  the  intervention 
of  a  Jury,  the  evidence  heard,  and  a  general 
finding  rendered  by  the  court  against  the 
claimant  and  also  against  the  defendant  on 
the  set-off.  A  motion  for  a  new  trial  waa 
filed  hy  the  claimant  which  was  overruled, 
and  Judgment  entered  in  the  court  below 
against  the  estate  of  Eliza  3.  Gray  on  the 
Claim  filed  by  the  administrator,  and  also 
against  the  estate  of  Pierre  Gray  In  the  set- 
off filed  by  his  executor.  From  this  Judg- 
ment the  administrator  of  the  estate  of 
Eliza  J.  Gray  appealed  to  this  court 

Appellee  has  assigned  a  cross-error  in 
which  he  alleges  that  the  claim  filed  in  the 
court  below  does  not  state  facts  sufficient  to 
constitute  a  canse  of  action.  The  question 
presented  on  the  cross-error  will  be  first  con- 
sidered, for  the  reason  that  if  the  claim  fil- 
ed is  Insufficient  to  sustain  a  Judgment  In 
favor  of  appellant  the  Judgment  below  in 
favor  of  appellee  must  be  sustained,  regard- 
less of  any  other  question  presented.  There 
was  no  demurrer  filed  in. the  court  below  to 
the  claim;  its  sufficiency  being  challenged 
tor  the  first  time  by  assignment  of  error  in 
this  court  Had  the  claim  been  challenged 
by  demurrer,  there  might  have  been  serious 
doubts  as  to  its  sufficiency,  for  the  reason 
that  no  copies  of  the  notes  upon  which  the 
claim  Is  based  are  set  out  In  the  claim  or  fil- 
ed with  It  as  an  exhibit;  nor  does  the  daim 
show  affirmatively  that  said  notes  were  sign- 
ed by  Pierre  Gray  In  his  lifetime.  We  think; 
however,  that  the  claim  la  sufficient  when 
attacked  for  the  first  time  In  this  court  It 
appears  in  the  record  that  two  notes  signed 
by  Pierre  Gray,  and  corresponding  in  dat«* 
and  amounts  to  those  described  In  said  claim, 
were  Introduced  In  evidence  at  the  trlaL  No 
objection  was  made  by  appellee  to  the  intro- 
duction of  this  evidence,  and  the  signatures 
of  Pierre  Gray  to  these  notes  were  admitted. 
It  has  been  repeatedly  decided  that  If  the 
facts  stated  In  a  complaint  are  such  that  a 
Judgment  thereon  would  bar  another  action 
for  th^  same  cause,  such  complaint  will  be 
held  sufficient  when  first  attacked  on  appeaL 

The  only  error  relied  on  for  reversal  is 
the  overmllng  of  the  motion  for  a  new  trlaL 
This  motion  Is  very  voluminous,  covering 
50  pages  of  the  lecord.  In  determining, 
therefore,  what  rulings  of  the  lower  court 
are  relied  on  for  reversal,  this  court  will  con- 
sider only  such  questions  arising  on  the  mo- 
tion for  a  new  trial  as  have  been  presented 
and  discussed  by  appellant  in  bis  brief.  All 
other  questions  will  be  considered  as  waived. 

Before  considering  any  of  the  questions  pre- 
sented, it  is  well  to  state  concisely  what  the 
points  were  In  Issue  at  the  trlat    Under  the 
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iBsaes  as  formed,  any  evidence  oonid  bave 
been  offered  that  would  tend  to  defeat  the 
claim  on  a'ny  grotted  or  to  prore  the  set-off 
pleaded.  The  evidence,  however,  was  direct- 
ed to  only  three  gneatibnB  -of  fact,  namely, 
tbe  statute  of  limitations,  the  question  of  ad- 
vancement, and  the  facta  pleaded  by  way  of 
set-off. 

The  notes  described  in  the  claim  and  intro- 
dnced  In  evidence  were  due,  as  disclosed  by 
the  notes  themselves,  more  than  10  years  be- 
fore the  date  on  which  said  claim  was  filed. 
The  notes  were  therefore  prima  facie  barred 
by  the  statute,  but  the  appellant  sought  to 
prove  that  Interest  had  been  paid  by  Pler|re 
Gray  on  both  of  said  notes  within  the  period 
of  the  statute  of  limitation. 

The  first  question  presented  by  the  appel- 
lant is  the  alleged  failure  of  the  court  be- 
low to  consider  certain  evidence  admitted  at 
the  trial.  In  arriving  at  Its  finding.  As  tend- 
ing to  prove  payments  on  the  notes  within 
the  pe^rlod  of  the  statute  of  limitations,  the 
appellant  introduced  In  evidence  certain  in- 
dorsements on  the  back  of  each  of  the  notes. 
Theee  indorsements  were  in  the  handwrit- 
ing of  the  payee  of  the  notes  and  were  not 
sufficient  of  themselves  to  take  the  debt  out 
of  the  operation  of  the  statute.  Bums'  Rev. 
St  1908,  H  3Q3,  806. 

The  court  also  admitted  in  evidence,  as 
bearing  on  this  question,  a  book  marked  Ex- 
hibit 6,  pages  of  which  are  copied  Into  the 
record.  As  disclosed  by  the  record,  counsel 
for  appellant  at  the  time  he  offered  this  evi- 
dence,, stated  that  the  book  was  in  the  hand- 
writing of  Ellsa  J.  Gray  and  showed  inter- 
est collected  by  her,  upon  each  oS  the  notes 
In  suit,  from  the  year  1899  down  to  and  in- 
cluding the  year  1907.  It  is  contended  by 
counsel  for  appellant  that,  after  admitting 
this  evidence,  the  court  refused  to.  consider 
It  In  deciding  the  case,  and  that  for. this 
reason  the  appellant  waa  deprived  of  the 
bmeflt  of  material  and  competent  evidence 
In  his  behalf,  as  completely  as  though  the 
court  below  had  excluded  It.  If  the  record 
shows  that  the  court  did  not  consider  this 
evidence  in  reaching  bis  decision,  this  would 
constitute  reversible  error,  provided,  of 
course,  that  the  evidence  was  material  and 
In  other  respects  proper  to  be  considered. 

The  question  then  arises.  Does  Hba  tecord 
show  that  the  court  below  did  not  con- 
sider the  evidence  in  question?  A  portion 
of  the  record  is  brought  to  this  court,  by  a 
writ  of  certiorari,  from  which  It  appears 
tlmt  after  the  trial  judgment  had  been  ren- 
dered In  the  court  below,  a  nunc  pro  tunc 
entry  was  made  by  which  it  was  songht  to 
embody  In  the  record,  as  a  part  of  the  find- 
ing and  Judgment,  an  opinion  of  the  trial 
court  purporting  to  have  been  delivered  In 
writing  by  the  Judge  of  said  court  at  the 
time  the  judgment  and  finding  were  entered. 
We  are  asked  to  consider  this  opinion  for 
the  purpose  of  determining  what  evidence 
was  considered  and  what  evidence  disregard- 


ed by  the  court  In  reaching  hla  decision. 
No  special  finding  of  facts  was  requested 
and  none  was  made.  The  law  does  not  re- 
quire that  a  trial  court  shall  deliver  his 
opinion  In  writing.  If  such  an  opinion  is  de- 
livered, it  has  no  proper  place  In  the  record; 
and,  even  though  such  an  opinion  is  copied 
Into  the  record  of  the  lower  court  and  aft- 
erward embodied  in  the  record  on  appeal, 
this  court  cannot  consider  it  for  any  purpose. 
Where  no  request  is  made  by  any  party  for 
a  special  finding  of  facts,  a  finding  of  the 
court  stating  a  part  or  all  of  the  facts  will 
be  treated  on  appeal  as  a  general  finding, 
and  the  facts  specially  found  dlsr^^ded. 
Nortbcutt  ▼.  Buckles,  60  Ind.  677;  Bass  v. 
Citizens'  Trust  Co.,  32  Ind.  App.  583,  70  N. 
B.  400.  The  same  rule  is  applicable  to  a 
written  opinion  filed  by  the  trial  court,  con- 
cluding with  a  general  finding.  The  opinion 
must  be  disregarded  and  the  finding  treat- 
ed as  a  general  one.  The  court  is  presumed 
to  have  considered  all  of  the  evidence  ad- 
mitted and,  as  the  record  does  not  overcome 
this  presumption,  no  avallable,error  Is  shown 
on  this  point- 
It  is  next  contended  by  the  appellant  tliat 
the  decision  of  the  court  is  not  sustained 
by  the  evidence.  It  is  strongly  urged  that 
the  evidence  bearing  ui>on  the  question  of 
the  payment  of  interest  within  the  period 
covered  by  the  statute  of  limitations  is  un- 
contradicted and  tends  clearly  to  prove  such 
payments.  If  no  question  were  in  issue  oth- 
er than  the  statute  of  limitations,  and  the 
decision  of  the  trial  court  rested  solely  on 
that  ground,  a  serious  question  would  be 
presented  as  to  the  sufficiency  of  the  evi- 
dence to  sustain  a  decision  In  favor  of  the 
appellee  on  that  issue.  There  was,  however, 
another  issue  of  fact  presented  to  the  court 
below,  upon  which  there  is  a  conflict  of  evi- 
dence. Mrs.  Kate  Gray,  the  widow  of  Pierre 
Gray,  testified  that  after  the  death  of  Isaac 
P.  Gray,  his  widow,  Eliza  J.  Gray,  received 
from  the  government  a  sum  of  money 
amounting  to  eight  or  nine  thousand  dollars; 
that  she  gave  a  part  of  the  money  to  Pierre 
and  a  part  of  It  to  Bayard;  that  she  said 
they  were  not  to  pay  it  back ;  that  she  also 
said  that  It  might  be  a  mistake  for  old  peo- 
ple to  divide  their  money  with  their  chil- 
dren, as  their  children  might  get  tired  of 
taking  care  of  them;  that  after  that  time 
the  mother  paid  no  part  of  the  expenses  of 
maintaining  the  house.  In  the  cross-exami- 
nation, the  same  witness  testified  that  the 
matter  was  talked  over  a  number  of  times 
before  the  money  was  turned  over,  and  that 
Mrs.  Eliza  J.  Gray  said,  in  the  presence  of 
Pierre,  Bayard,  and  the  wltnesa,  at  about 
ttie  time  the  monej  was  turned  over,  that 
It  was  never  to  be  paid  back.  There  was 
also  evidence  from  which  t]^e  trial  court 
.could  infer  that  the  money  referred  to  by 
this  witness  In  her  testimony  was  the  same 
as  that  evidenced  by  the  notes  in  suit,  and 
that  the  notes  were  executed  as  evld 
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an  advancement,  and  not  of  a  loan.  It  1b 
true  tMt  a  note  standing  alone  would  au- 
thorize the  presumption  that  It  was  evidence 
of  an  Indebtedness  from  the  payor  to  the 
payee,  but  this  presumption  may  be  rebutted. 
An  advancement  of  money  or  other  property 
from  a  parent  to  a  child,  as  a  general  rule, 
Is  a  question  of  intention,  and  this  Inten- 
tion may  be  shown  by  the  declarations  of  the 
parent  on  the  subject,  made  at  or  near  the 
time  when  the  money  or  other  property  was 
turned  over  to  the  child.  There  is  evidence  In 
the  record  to  sustain  the  Judgment  of  the 
trial  court  on  this  issue.  It  is  not  the  prov- 
ince of  this  court  to  weigh  conflicting  evi- 
dence, and  therefore  we  cannot  disturb  the 
Judgment  of  the  court  below  upon  the 
ground  that  the  decision  Is  not  sustained  by 
the  evidence. 

Complaint  is  made  of  the  ruling  of  the  trial 
court  excluding  from  evidence  Exhibits  3,  4, 
and  5.  These  exhibits,  according  to  the  state- 
ments made  by  counsel  at  the  time  they  were 
offered,  were  inventories  of  the  property  of 
Eliza  J.  Gray.  The  testimony  of  Ed.  S. 
Jaqua  shows  that  these  exhibits  are  in  the 
handwriting  of  Eliza  J.  Gray;  but  there  is 
no  proof  as  to  the  time  when,  or  the  circum- 
stances under  which,  these  schedules  or  mem- 
oranda were  made.  An  examination  of  these 
schedules  shows  that  they  are  not  original 
accounts  between  Mrs.  Gray  and  her  son,  in 
which  entries  bad  been  made  from  time  to 
time  as  the  various  transactions  occurred; 
but  they  appear  to  be,  rather,  memoranda 
made  by  Mrs.  Gray  at  some  time  for  her 
own  convenience  and  as  an  aid  to  her  mem- 
ory. Writings  and  memoranda  so  made  are 
self-serving  In  their  nature,  and  have  never 
been  considered  as  competent  evidence  In  fa- 
vor of  the  person  making  them.  Barber  v. 
Bennett,  68  Vt  476,  4  AU.  231,  66  Am,  Rep. 
665;  Harrison  v.  Cordle,  22  Ala.  457;  Tread- 
way  V.  Treadway,  6  Brad.  478;  Johnson  v. 
Zimmerman,  42  Ind.  App.  165,  84  N.  B.  641 ; 
Rouyer,  Adm'r,  v.  Miller,  16  Ind.  App.  619; 
Elliott  on  Evidence,  |  470. 

Complaint  to  also  made  by  appellant  of 
the  ruling  of  the  trial  court  in  excluding 
from  evidence  two  bank  books  of  Eliza  3. 
Gray,  trustee.  In  account  with  Fletcher's 
Bank,  1895-1908.  The  statement  of  counsel 
at  the  time  these  books  were  offered  In  evi- 
dence Indicated  that  they  were  offered  as 
evidence  bearing  upon  the  issue  tendered  by 
the  set-off.  As  the  finding  on  this  Issue  was 
In  favor  of  appellant,  he  conld  not  have  been 
harmed  by  this  ruling. 

We  find  no  available  error  In  the  record. 

Judgment  affirmed. 

MYERS,  0.  J,  and  PELT,  HOTTBL, 
IBACH,  and  ADAMS,  JJ.,  concur. 


(207  Mess.  251) 

OOMMONWBAI/TH   t.   DB   VICO. 

(Supreme  Judicial  Court  of  MasMdinsettiL 
Suffolk.    Jan.  8,  1911.) 

Assixnft  AWD  Battkrt  {|  85*) — Bvidbncb  or 

Ghabaoteb. 

In  a  prosecution  for  assault,  the  reputa- 
tion of  the  person  assaulted  for  l>elng  a  quarrel- 
some man  Is  admissible;  and  defendant  may 
also  show  his  good  character,  as  tending  t» 
prove  the  improbability  of  his  having  conuntt- 
ted  the  crime;  but  evidence  as  to  whether  ho 
waa  of  an  excitable  disposition,  or  whether  h* 
was  a  quarrelsome  man,  la  inadmissible. 

[Bd.  Note.— For  other  cases,  see  Assault  and 
Battery,  CSent.  Dig.  i  133;   Dec.  Dig.  i  86.*] 

Exceptions  from  Sui>erior  Court,  Suffolk 
County;  Charles  A.  De  Courcy,  Judga 

Guis^pe  De  Vieo  was  convicted  of  as- 
sault with  a  dangerous  weapon,  and  brings 
exceptions.     Exceptions  overruled. 

Michael  J.  Dwyer,  Asst  Dlst  AttJ.,  for 
the  Commonwealth.  B.  M.  Shanley,  for  d» 
fendant 

MORTON,  J.  I'he  defendant  was  Indicted 
for  an  assault  with  a  dangerous  weapon. 
There  was  a  verdict  of  guilty  and  the  case 
is  here  on  the  defendant's  exceptions  to  the 
exclusion  by  the  presiding  Justice  of  the  fol- 
lowing questions:  "Is  he  [mefanlng  the  de- 
fendant] a  man  that  becomes  excited  quick- 
ly?" "Is  he  a  man  of  excitable  disposition?'' 
and  "Is  he  a  man  of  quarrelsome  nature?* 
The  witness,  who  was  the  defendant's  em- 
ployer and  who  was  called  by  him, .  was 
asked  by  the  defendant  what  his  (the  defend- 
ant's) goieral  reputation  for  peacefulness 
was,  and  answered:  "I  know  him' in  the 
shop.  I  live  out  of  town  and  he  lives  In  the 
city."  He  was  then,  permitted  to  testify 
without  objection  that  the  defendant  worked 
every  day  from  7  In  the  morning  to  a  quar- 
ter past  6  at  night  and  that  he  never  saw 
him  drink.  He  was  then  asked  without  ob- 
jection, "Is  he  a  quarrelsome  man?"  and  he 
answered,  "Not  In  my  place."  The  defense 
was  that  the  defendant  acted  In  self-defense. 
He  so  testified  In  effect  But  manifestly  the 
fact  that  he  was  of  an  excitable  disposition 
had  no  tendency  to  show  that  he  acted  In 
self-defense.  The  most  that  it  would  tend 
to  show  would  be  that  he  might  have  acted 
more  hastily  and  have  lieen  more  easily  pro- 
voked than  would  have  been  the  case  with 
a  man  of  cooler  temperament.  But  that 
would  have  liad  no  tendency  to  show  that 
he  was  acting  In  self-defense.  If  the  offer 
bad  been  to  show  that  his  alleged  assailant 
had  the  reputation  of  being  a  quarrelsome 
man,  the  evidence  would  have  been  admis- 
sible. Com.  V.  Tlrcinskl,  189  Mass.  257,  75 
N.  E.  261,  2  L.  B.  A.  (N.  S.)  102.  But  what 
the  defendant  offered  to  show  was  that  be 
himself  was  of  an  excitable  disposition, 
which  as  we  have  said  had  nothing  to  do 
with  the  question  whether  he  acted  In  self- 
defense.    As  to  the  question  whether  he  waa 
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a  man  of  a  quarrelsome  nature  It  perhaps 
woald  be  enough  to  say  that  the  same  qnes- 
tlon,  with  a  trifling  variation  in  form,  had 
been  previously  put  and  answered  without 
objection,  and  the  question  to  the  exclusion 
of  which  exception  was  taken  mi^t  well 
have  been  ruled  out  for  that  zeaaon.  But 
we  prefer  to  rest  our  decision  on  the  broad- 
er ground  that,  while  the  defendant  in  a 
criminal  case  may  put  tn  his  good  character 
as  tending  to  show  the  improbability  of  his 
having  committed  the  crime  with  which  he 
is  charged,  that  evidence  must  be  limited  to 
his  general  reputation  in  regard  to  the  ele- 
ments of  character  Involved  in  the  commis- 
sion of  the  alleged'  offense.  Com.  t.  Nagle, 
157  Mass.  S54,  32  N.  E.  861;  Day  v.  Boas, 
154  Mass.  13,  27  N.  B.  676;  Com.  v.  Mad- 
docks.  207  Mass.  162,  93  N.  E.  263 ;  State  ▼. 
Roderick,  14  L.  R.  A.  (N.  S.)  704,  note ;  State 
V.  Hull,  20  L.  B.  A.  609,  note.  The  private 
opinion  of  a  witness  In  regard  to  the  matter 
la  irrelevant  and  immaterial.  The  defend- 
ant was  allowed  to  show  what  his  general 
reputation  for  'peacefulness  was;  but  ap- 
parently he  either  yras  not  satisfied  with 
that  or  with  the  answer,  and  desired  to  have 
tbe  witness  go  farther  and  state,  in  sub- 
stance and  effect,  what  conclusion  he  had 
himself  come  to  or  what  opinion  he  had 
formed  in  regard  to  the  defendant's  disposi- 
tion. This  he  could  not  do. 
Kzc^tlonB  overmled. 


on  HaM.  ht) 

KOSTOPOLOS  V.  PBzzErrn. 

(Supreme  Judicial  Court  of  Maaaachnaetta. 
Suffolk.    Jan.  4,  1911.) 

1.  Landiabd  ard  Teicaut  (i  26*>— Lkabb— 
Vaudiit. 

A  lease  for  two  yean  need  not  be  under 
seal. 

(B».  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  |  69;    Dec;  Die  i  25.*] 

2.  PbINCIPAI.    AND    AGBRT   (t    17S*)  — UlTAV- 

THOBizKD  Act  of  Aoknt— Ratification. 
A  lease  executed  by  an  agent  in  his  own 
name,  not  within  his  authority  as  agent  of  the 
conservator  of  the  owner  of  the  property,  is 
invalid  in  the  fitst  instance ;  but  where  the  con- 
servator ratifies  it,  it  becomes  an  ordinary  agree- 
ment concerning  real  estate,  binding  on  tbe 
conservator,  and  tbe  tenant  may  not  be  eject- 
ed daring  the  term  of  the  lease,  either  by  tiM 
conservator  or  one  claiming  under  him. 

[EU.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  f  663 ;   Dec.  Dig.  {  176.*] 

8.  Lakdix>bd  and  Tenant  (J  180*)— Waowa- 

rUL  EijBCTION  OF  TENAN'P— Damagm. 

A  tenant  wrongfully  ejected  by  force  from 
a  store,  conid  recover  the  damages  directly  re- 
sulting from  tbe  wrong  done  to  him,  and  was 
not  limited  to  the  value  of  bis  leasehold  inters 
est 

[Ed.  Mote.— For  other  cases,  see  lisndloid  and 
Tenant,  Cent.  Dig.  U  72a-727 ;    Dec.  Dig.  I 

4.  IiANDI.OBD   AND   TENANT  ({   180*)— WBONO- 

FUi,  Ejection  of  Tenant— Damages. 

A  tenant,  suing  for  a  wrongful  ejection 
by  force  from  a  store  where  he  condncted  a 
retail  fruit  business,  could  show  the  nature  and 
extent  of  his  business,  and  the  extent  to  which 
It  bad  necessarily  been  interrupted,  and  the  ex- 
pense which  he  had  incurred  to  establiril  his 
Dusineas  elsewhere ;  but  he  could  not  show  the 
amount  of  bis  weekly  profits  for  a  time  imme- 


diately precedmg  his  eviction,  since  such  prof- 
its might  have  been  unusually  large,  or  affected 
by  exceptional  circumstances. 

rSSd.  Note.— For  other  eases,  see  Landlord  and 
Tenant,  Cent  Dig.  U  723-727;  Dec.  Dig.  i 
180.*] 

nxoeptlons  from  Superior  Ooort,  Suffolk 
County:  Loranus  B.  HitchcDdc,  Judge. 

Action  by  Anastaseos  Koetopolos  against 
Joseph  PezzettL  There  was  a  verdict  for 
plaintiff,  and  defendant  brings  exceptions. 
Sustained,  and  new  trial  ordered. 

'  This  is  an  action  of  tort  to  recover  damages 
for  the  unlawful  ejection  of  plaintiff  by  defend- 
ant from  a  store  wherein  plaintiff  conducted  a 
retail  fruit  business.  The  premises  were  owned 
by  Marion  E.  Donnell,  and  Arthur  C.  Stone  had 
been  appointed  conaerrator  of  her  property. 
Plaintiff  had  hired  the  premises  of  said  Donnell 
as  a  tenant  at  will  Henry  F.  Logan  collected 
the  rent  as  agent  for  said  Donnell.  After  the 
appointment  of  the  conservator,  Logan  continu- 
ed to  collect  the  rent  as  agent  for  him.  The  said 
Logan,  without  authority  of  the  conservator,  ex- 
ecuted to  plaintiff  a  lease. 

Wm.  H.  Brown  and  J.  H.  Coakley,  for 
plaintiff.    C  W.  Cnshtng,  for  defendant 

SHELDON,  J.  The  lease  given  by  Logan 
to  the  plaintiff  did  not  come  within  the  scope 
of  Logan's  agency,  and  was  at  first  invalid. 
But  tbe  jury  have  found  on  sufBclent  evi- 
dence that  it  was  ratified  by  Stone.  It  was 
not  and  did  not  need  to  be  under  seal,  and 
Its  parol  ratification  made  it  valid  as  against 
him,  whether  or  not  it  could  have  been  en- 
forced against  Donnell  the  owner  of  the 
property.  It  then  became  the  ordinary  case 
of  an  agreemettt  concerning  real  estate  made 
by  an  agent  In  his  own  name,  but  adopted 
by  the  principal  as  his  agreement  Bufllng- 
ton  V.  McNally,  192  Mass.  198,  78  N.  B.  S09; 
White  V.  Dahlquist  Manuf.  Oo.,  179  Mass. 
427,  60  N.  B.  791;  Duncklee  v.  Webber,  161 
Masa  408,  24  N.  B.  1082.  The  case  Is  not 
like  Lewis  v.  Buttrick,  102  Mass.  412.  The 
rights  of  the  defendant,  claiming  only  under 
Stone,  were  no  greater  than  those  of  Stone 
himself.  It  follows  that  tbe  defendant  had 
no  right  to  eject  the  plaintiff,  and  his  re- 
qnests  for  rulings  were  rightly  refused. 

The  lAalntttTs  damages  were  not  neces- 
sarily limited  to  the  value  of  his  leasehold 
Interest  He  had  been  ejected  by  force  from 
premises  of  which  he  was  rightfully  In  pos- 
session, and  the  business  which  he  was  there 
carrying  on  had  been  interrupted.  He  was 
entitled  to  such  damages  as  directly  result- 
ed from  the  wrong  done  to  hbn.  He  could 
show  the  nature  and  extent  of  his  business 
and  the  extent  to  which  it  had  necessarily 
been  Interrupted  and  the  expense  which  he 
had  been  obliged  to  Incur  to  re-establish  his 
business  in  another  shop;  but  he  ought  not 
to  have  been  allowed  to  testify  to  the  amount 
of  his  weekly  profits  for  the  time  Immediate- 
ly preceding  his  eviction.  Those  profits  may 
have  been  imusually  large,  or  may  have  been 
affected  by  exceptional  circumstances.  There 
was  nothing  to  indicate  that  they  afforded 
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a  fair  measure  of  the  yalne  of  his  business 
for  the  future.  See  Barnard  t.  Poor,  21 
Pick.  878;  Thompson  ▼.  Shattnck,  2  Mete. 
615,  619;  Greene  r.  Goddard,  9  Mete.  212, 
231;  Walte  v.  Gilbert,  10  Gush.  177;  Whip- 
ple ▼.  Rich,  180  Mass.  477,  63  N.  E.  5 ;  Stynes 
T.  Boston  EleratM  Ry.,  206  Mass.  76,  91  N. 
E.  998. 

For  the  erroneous  admission  of  this  evi- 
dence, the  exceptions  must  be  sustained; 
but  the  new  trial  will  be  np<Hi  the  question  of 
damages  only. 

So  ordered. 


(MW 


KS) 


BRISBIN  T.  BOSTON  ELEVATED  Ki.  CO. 

(Snpieme  Judicial  Court  of  Massachusetts. 

Middlesex.     Jan.  6,  1911.) 

1.  Carbucbs  ({  320*)  — DUTT  or  Cakbikbs  — 
Nkguoenck— Question  foe  Jxtbt. 

Where  a  street  car  was  stopped  at  the  sta- 
tion with  the  step  opposite  Qie  curved  end  of 
the  platform,  the  railway  company  havlDg 
charge  of  both  construction  and  management 
of  the  station,  when  It  failed  to  bring  the  car 
wholly  alongside  the  platform  as  usual,  where 
access  would  be  without  danger,  <3ie  question 
whether  it  was  negligent,  so  as  to  render  it 
liable  for  injuries  to  a  passenger  by  stepping 
into  the  space  left  between  the  car  step  and 
the  platform,  was  for  the  jury. 
'  [Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  il  1815-1S26;    Dec.  Dig.  |  820.*] 

2.  Carbikks  (i  347*)  —  In JTTBiKB  to  Pabsen- 
OEss  —  Pebsoitai.  Injuries  —  Taking  up 
PAq3ENGER8— Due  Case  of  Pebsons-^ues- 

TION    FOR   JUBT. 

In  an  action  for  injuries  received  by  plain- 
tiff in  attempting  to  boaid  a  street  car,  which 
was  not  put  in  Its  proper  place  beside  the  plat- 
form, but  was  stopped  with  only  eight  inches 
of  the  car  step  adjacent  to  the  straight  part  of 
the  platform,  the  remaining  two  feet  or  mon 
of  the  platform  curving  sharply  away,  whether 
the  plaintiff  used  due  care  is  a  question  for  the 
Jury. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  U  1346-1397;    Dec.  Dig.  f  847.*] 

8.  Carbibbs  ({  828*)— Dub  Care  or  Persons 
Injubed— Standard  fob  Determinino. 
The  rule  for  determining  whether  a  person, 
Injured  in  attempting  to  board  a  street  car  by 
stepping  into  the  space  between  the  curved  end 
of  a  platform  and  the  car  steps,  used  due  care, 
is  not  whether  by  looking  she  could  have  seen 
the  open  space,  but  whether,  under  the  circum- 
stances of  the  accident,  an  ordinarily  prudent 
person  would  have  discovered  the  opening. 

[EM.  Note.— EV>r  other  cases,  see  Garrien, 
Cent.  Dig.  U  1367-1868;  Dec.  Dig.  |  828.*] 

Exceptions  from  Superior  Court,  Middle- 
sex County;  Edgar  J.  Sherman,  Judge. 

Action  by  Frances  A.  Brlsbln  against  the 
Boston  Elevated  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  excepts. 
Exceptions  sustained. 

liouis  S.  Thierry,  for  plaintiff.  Hugh  D. 
McLellan,  for  defendant 

RTTGG,  J.  The  plaintiff  was  rightfully  in 
the  upper  level  of  the  Sullivan  Square  sta- 
tion of  the  defendant  awaiting  one  of  its 


cars  bound  for  Medford  Hillside.  This  car 
arrived  and  departed  on  the  same  track,  th» 
rear  of  the  car  as  it  came  In  being  the  front 
as  it  went  out  The  platform,  along8ld» 
which  this  car  came,  was  of  ample  length  as 
a  stand  for  two  cars  without  either  being  op- 
posite Its  curve.  It  was  straight,  except  that 
its  outward  end  was  the  arc  of  a  circle^, 
whose  radius  was  23%  inches.  It  was  there- 
fore 46%  inches  wide  as  it  began  to  grow 
narrower.  The  custom  of  the  defendant  was 
to  receive  passengers  Into  a  car  at  this  plat- 
form by  the  rear  door  as  it  came  in.  The 
place  was  light,  and  the  plaintiff  was  one  of 
a  considerable  number  waiting.  She  wa» 
familiar  with  tlie  station  and  the  customs  as 
to  its  use.  As  the  Medford  Hillside  car  came 
into  the  station.  Instead  of  ihoving  along  thtf 
platform  far  enough  so  that  its  entire  length. 
Including  its  rear  step,  would  be  opposite  the 
straight  part  of  the  platform,  it  stopped  so 
that  of  the  rear  step  (which  was  about  8  or 
3%  feet  in  length)  only  about  8  inches  was 
opposite  the  straight  part  of  the  platform^- 
The  result  was  that  only  8  Inches  of  the  car 
step  was  adjacent  to  the  station  platform, 
and  for  its  remaining  2  feet  or  more  the 
platform  carved  away  regularly  from  s«b^ 
stantlally  nothing  to  23%  Inches,  and  its  ex- 
treme end  was  at  or  near  the  end  of  the  step. 
According  to  the  custom  of  the  defendant, 
passengers  were  expected  to  board  the  car 
in  this  position.  The  plaintiff  noticed  that 
the  car  did  not  come  np  to  its  proper  place, 
but  she  went  to  It  immediately  and  tried  to 
get  on,  and  fell  off  the  platform  and  received 
Injury,  to  recover  for  which  this  action  Is' 
brought  The  plaintiff  testified  that  tber» 
was  "quite  a  crowd  in  front"  of  Iwr,  and 
tliat  "there  were  people  ahead  of  me,  of 
coarse,  so  that  I  could  not  see  the  pdatform," 
and  that  she  was  not  thinking  of  the  end  of 
the  platform  at  all  and  did  not  look  down  to 
observe  her  footing,  and  "was  aiming  to  get 
into  the  car,"  and  to  the  qneetioq,  "If  you 
had  looked  down  could  yon  have  seen  that 
tliere  was  a  place  there  that  you  would  fall 
offr  answered,  "If  I  had  tried  to  peek 
around  through  the  crowd  I  might  possibly 
have  seen  it"  The  station  was  to  the  con- 
trol of  defendant,  both  as  to  construction 
and  management  It  might  have  l)een  found 
to  be  negligent  in  failing  to  bring  Its  car 
wholly  alongside  Its  platform  as  usnal  where 
access  would  be  without  danger. 

Although  the  question  of  the  plalntlfT's  due 
care  is  close,  we  incline  to  the  opinion  that 
it  was  for  the  Jury.  The  evidence  appears 
open  to  the  construction  that  while  the  plain- 
tiff was  walking  upon  a  platform  lees  than 
4  feet  wide  toward  the  car  in  the  ordinary 
way  with  a  crowd,  which  prevoited  her  con- 
venient view  of  the  platform,  and  which  may 
have  somewhat  Impelled  her  movement  in- 
voluntarily, and  was  In  the  act  of  getting 
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towarrl  the  car  floor,  she  snddenly  fotiiid  her- 
self OTer  the  edge  of  the  platform  at  or  near 
Its  end.  It  Is  tot  certain  from  the  evidence 
whether  she  fell  o3  the  end  of  the  platform 
or  In  the  space  between  It  and  the  car  which 
for  some  distance  may  have  been  fonnd  to 
have  been  18  inches  or  more  in  width.  Her 
eyes  might  have  been  fonnd  to  be  fixed  on 
the  car  door  all  the  time  antll  the  fall.  By 
an  nnnsnal  and  negligent  act  of  the  defend- 
ant, the  place  where  the  plalntlfT  must  go 
was  perilously  near  the  end  of  the  platform, 
and  the  distance  from  the  platform  to  the  car 
Rtep,  which  shonld  have  been  and  nsnally 
was  nnlform  and  reasonably  short,  was  In- 
creased for  a  large  part  of  its  width  so  mnch 
as  to  require  observation  to  avoid  risk  of 
injury.  Yet  people  in  front  of  her  appeared 
to  be  passing  in  safety  into  the  car.  Com- 
monly no  partlcniar  drcnmspectlon  was  re- 
quired. These  clrcnmstances  may  have  been 
fonnd  to  relieve  the  plaintitC  <^  the  obligation 
to  exercise  the  closest  scrntiny,  and  to  war- 
rant a  finding  that  the  reasonable  conduct  of 
an  ordinarily  pmdent  person  did  not  require 
her  so  to  look  as  to  discover  the  danger.  This 
ease  falls  within  the  role  laid  down  In  Plnm- 
mer  y.  Boston  Elevated  Ry.  Co.,  198  Mass. 
490,  at  pages  508  and  509,  84  N.  B.  840; 
Anshen  v.  Boston  Elevated  Ry.  Co^  206  Mass. 
S2,  91  N.  E.  167. 

In  accordance  with  agreement  of  the  par- 
ties let  the  entry  be: 

Judgment  for  the  plaintiff  In  the  aun  of 
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BY.  CO. 

OSnpceme  Jadicial  Court  of  Massadbnaetta. 

Soifolk.     Jan.  6,  19U.) 

Oabbixbs  (I  318*)— Irjuet  io  PASSsnaBB— 
NiouaxNCB— Evidence. 

Evidence  in  an  action  by  a  iMuaenger  for 


Ittjnries  received  by  slipping  on  the  muddy  step 
•f  the  ear  lAile  alighting,  fceM  ni£Scient  to 
•Dstain  a  finding  that  itwaa  the  duty  of  the 
conductor  under  the  carrier'!  rules  to  dean  the 
step  and  pat  sand  or  sawdust  on  it,  whenever 
aeceamry,  so  aa  to  render  the  company  liable 
for  injuries  due  to  his  failnie  so  to  do. 

[lid.  Note.— For  other  cases,  see  CaniexK  Dee. 
Dig.  f  818.»] 

Exceptions  from  Superior  Court,  Suffolk 
County;   John  O.  Crosby,  Judge. 

Action  by  Marie  Kingston  against  the  Boa- 
ton  Elevated  Railway  Company.  Verdict  for 
pUintlfl^  and  defendant  excepts.  Exoeptlona 
orermled. 

Cottkley  ft  Sherman  and  Roland  H.  Sher- 
man, for  plaintiff.  Choate,  Hall  ft  Stewart, 
for  defendant 


LORING,  J.  The  plaintiff  In  tUs  caae 
testified  that  in  allghtlAg  from  one  of  the 
def  mdant'a  cars  between  8  and  4  o'clock  in 


the  afternoon  of  February  16,  1907,  she  slip* 
ped  on  slime  or  mud  which  she  testified  "was 
on  all  the  step"  and  was  an  Inch  thick.  The 
only  exceptions  now  before  us  are  exceptions 
taken  to  the  refusal  of  the  court  to  direct 
a  verdict  for  the  defendant  and  to  rule  that 
on  all  the  evidence  there  was  no  evidence  of 
negligence  of  the  defendant  or  of  its  serv- 
ants.  The  ground  on  which  the  defendant 
now  seeks  to  support  these  rulings  Is  that 
the  car  in  question  was  taken  ont  of  the  bam 
at  Forest  Hills  at  2  o'clock  and  that  it  waa 
then  clean;  that  the  accident  happened  on 
the  second  trip  out  from  Boston;  that  on 
the  whole  of  the  first  trip  In  to  Boston  and 
ont  to  Forest  Hills  the  step  in  question  was 
not  used,  It  being  on  the  left  side  of  the  car, 
which  was  run  on  a  double  track;  and  that 
this  step  did  not  begin  to  be  used  until  the 
crew  changed  ends  at  Forest  Hills  at  the 
end  of  the  first  round  trip.  The  argument 
put  forward  is  that  the  slime  or  mud  must 
have  accumulated  during  this  second  trip  and 
that  a  carrier  cannot  be  held  to  be  negligent 
for  the  natural  tracking  of  mud  upon  ita 
vehlde  during  the  course  of  a  Journey. 

There  are  some  Indications  In  the  bill  ot 
exceptions  that  the  case  waa  tried  on  the 
footing  that  the  car  did  leave  the  car  bam 
at  Forest  Hills  at  2  pu  m. ;  that  it  was  then 
clean,  and  that  the  condition  of  the  step,  if 
it  was  muddy,  came  from  the  mud  tracked  in 
upon  It  on  the  second  round  trip.  We  there- 
fore consider  the  case  on  that  footing  In 
spite  of  the  fact  that  this  evidence  came 
from  one  of  the  defendant's  witnesses  and 
might  have  been  disbelieved  within  the  rule 
In  Llndenbaum  y.  N.  Y.,  N.  H.  ft  H.  R.  Co., 
197  Mass.  314,  84  N.  E.  129.  Even  under 
these  drcumstances  we  are  of  opinion  that 
It  could  not  be  ruled  as  matter  of  law  that 
there  was  no  evidence  of  negligence  on  the 
part  of  the  defendant 

The  proposition  of  law  on  which  the  de- 
fendant relies  finds  support  in  Riley  v.  Rhode 
Island  Co.,  29  R.  I.  143,  69  AtL  338,  16  L.  B. 
A.  (N.  S.)  523.  But  we  do  not  find  It  neces- 
aaiy  to  iwss  upon  It  In  this  case. 

In  this  case  the  conductor  of  the  car  In 
question  testified:  "That  he  did  not  clean 
the  step  when  he  got  to  Park  street  on  his 
flrat  tr^  although  It  would  have  been  hia 
duty  to  clean  it  off  If  It  had  been  slippery 
and  slushy;  if  it  bad  been  muddy  and  slip- 
pery and  slushy  so  that  a  person  might  slip 
on  it,  he  certainly  would  clean  the  step  off 
If  he  could."  "That  the  only  broom  waa  at 
Forest  Hllla-^e  did  not  think  there  was  one 
at  Park  street;  that  U  he  saw  the  stepa 
were  dirty,  slushy  and  slippery  for  passen- 
gers, he  would  get  down  and  scrape  them 
off  with  his  foot  On  a  day  like  that  there 
is  a  little  sawdust  at  Park  street,  and  he 
had  often  taken  sawdust  and  put  It  down, 
and  It  was  a  rule  of  the  company  that  he 
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should  keep  tbe  steps  In  a  safe  condition, 
and  It  was  his  duty  to  do  tbat  If  It  was 
In  an  unsafe  condition."  "He  didn't  remem- 
ber when  he  looked  at  them  If  there  had  been 
slush  and  mud  and  a  slippery  condition ;  that 
he  would  clean  it  off,  scrape  It  off  with  his 
foot  if  there  had  been  mud  there;  that  he 
didn't  think  he  had  scraped  it  off  at  any 
time  that  afternoon,  because  It  wasn't  neces- 
sary, although  he  did  not  remember  now 
whether  he  did  or  not  If  it  bad  been  in  a 
slippery  condition  even  tf  be  had  scraped  It 
off  he  would  have  put  sand  on  there  from  the 
sand  box  hi  the  left-hand  rear  comer  under 
the  seat ;  be  would  have  put  sawdust  on  at 
Park  street  At  Park  street  It  was  his  duty 
to  get  off  the  car  onto  the  platform  first  om^ 
If  the  step  had  been  slippery  he  would  have 
taken  a  handful  of  it  and  scattered  on  to  the 
steps;  tbat  he  could  not  remember  whether 
he  did  or  not  on  the  day  of  the  accident" 

On  this  evidence  the  Jury  were  warranted 
in  finding  that  the  defendant  had  made  it 
the  duty  of  the  conductor  to  clean  the  Step 
and  put  sand  on  it  provided  for  the  purpose, 
whenever  that  was  necessary  to  prevent  pas- 
sengers from  slipping  even  if  it  was  caused 
by  the  natural  tracking  of  mud  on  the  jour- 
ney. That  brings  this  case  within  the  prin- 
ciple of  Stevens  ▼.  Boston  EleT.  By^  184 
Mass.  476,  68  N.  E.  338. 

Exceptions  overraled. 

(207  Maw.  2S8) 

OIIiLIS  T.   CAMBRIDOB  GASLIGHT   CO. 

(two  cases). 

(Supreme  Judicial  Court  of  Massachusetts. 

Middlesex.    Jan.  3,  1911.) 

Mdnicipal  Cobpobations  ({  809*)— Injuries 

TO   PeDESTBIAN— NEaUOENCE. 

Defendant  under  an  order  from  the  owner 
of  premises  abntting  on  a  sidewalk,  delivered  a 
load  of  coke  and  put  it  in  through  a  coal  bole 
in  the  sidewalk.  Defendant's  employ^  was  in- 
structed by  defendant  not  to  touch  the  cover 
to' the  coal  hole,  and  an  employ^  of  the  owner 
of  the  premises  removed  the  cover,  and  after 
the  coal  had  l>een  put  in  replaoed  it  Plaintiff 
stepped  upon  the  cover,  which  gave  way,  and 
she  was  injured.  Held  that  In  the  absence  of 
any  custom,  there  is  no  rule  of  law  requiring  a 
ooal  dealer  to  see  that  the  cover  of  the  coal 
hole  on  a  customer's  premises  is  replaced,  when 
the  customer  himself,  as  owner  or  occupant  of 
the  premises,  undertakes  to  replace  the  cover, 
and  tbat  defendant  was  not  liable  for  plain- 
tiff's injury. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Coiporations,  Cent  Dig.  S|  1688-1691;  Dec. 
Dig.  I  809.*] 

Exceptions  from  Superior  Court  Middle- 
sex  County;    Uoyd  E.   White,  Judge. 

Actions  by  Mary  GiUls  and  by  Collin  P. 
Gillls  against  the  Cambridge  Gaslight  (Com- 
pany. A  verdict  was  directed  for  defendant 
and  plaintlffB  bring  exceptions.  Exceptions 
overmled. 

J.  B.  Vallely,  for  plaintlffa.  Henry  0. 
Sawyer,  for  defendant 


MORTON,  J.  This  case  was  here  on  th* 
plaintiffs'  exceptions  to  a  ruling  directing  a 
verdict  for  the  defendant  and  is  reported  in 
202  Mass.  222,  88  N.  B.  779.  The  exceptions 
were  sustained  and  tbe  case  was  sent  back 
tor  a  new  trial.  At  that  trial  the  jury  found, 
for  the  defendant  and  the  case  is  now  here 
on  exceptions  by  the  plaintiffs  to  the  refusal 
of  the  presiding  justice  to  give  certain  rul- 
ings that  were  requested  by  them  and  to  the 
instructions  that  were  given  in  relation  to 
the  matter  to  whidi  tbe  rulings  tbat  wen 
requested  related. 

The  female  plaintiff,  whom  we  shall  speak 
of  as  tbe  plaintiff,  in  passing  along  Temple 
Place,  a  public  street  in  Boston,  slipped  upon 
tbe  cover  of  a  coal  hole,  which  gave  way 
and  precipitated  her  into  the  coal  hole,  caus- 
ing the  injuries  complained  of.  Some  four 
or  five  hours  before  th6  accident  the  de* 
fendant  pursuant  to  an  order  from  tbe 
owner  and  occupant  of  the  premises  to  which 
tbe  coal  bole  belonged,  bad  delivered  a  load 
of  coke  which  had  been  put  in  through  th« 
coal  bole  into  wbidi  the  plaintiff  fell.  There 
was  only  one  person,  the  driver,  with  tbe 
team  that  delivered  the  coke,  and  the  uncon- 
tradicted evidence  shows  that  be  did  not  re- 
move or  replace  or  touch  the  cover,  or  at- 
tempt to  sweep  or  clean  tbe  rim  or  rabbet 
of  the  hole  into  which  the  cover  fitted,  and 
tbat  he  was  Instructed  by  his  employer  not 
to  do  any  of  these  things.  It  appeared  that 
the  cover  was  removed  by  one  McElman,  an 
engineer  In  the  employ  of  the  owner  and  oc- 
cupant of  the  premises,  to  whom  the  coko 
was  delivered,  and  was  'replaced  and  fasten* 
ed  by  him  after  sweeping  out  the  rabbet; 
and  tbat  In  doing  this  he  acted  under  and 
pursuant  to  -the  instructions  given  him  by 
the  owner  and  occupant  of  the  premises.  It 
also  appeared  that  McElman  stood  by  the 
coal  hole  while  the  coke  was  being  put  In. 
The  plaintiff  contends  that  notwithstanding 
the  instructions  that  were  given  to  tbe  driver 
it  was  the  duty  of  the  defendant  and  its 
servants  to  see  that  the  rabbet  into  which 
the  cover  fitted  was  cleaned  out  and  that  tho 
cover  was  properly  replaced  and  securely 
fastened  after  the  coke  was  delivered;  and 
that  was  in  substance  what  she  requested 
the  presiding  justice  to  instruct  the  jury. 
The  presiding  justice  refused  so  to  miev 
and  instructed  tbe  jury  in  substance  that  if 
the  driver  was  instructed  by  tbe  defendant 
not  to  take  off  the  cover,  or  replace  it  or 
dean  oat  the  rabbet  and  did  not  do  or  at- 
tempt to  do  any  of  these  things,  bnt  the- 
servant  of  the  owner  of  the  premises  did 
tliem  under  and  pursuant  to  the  owner's  in- 
structions, then  the  defendant  would  not  be 
liable.  We  think  that  the  instructions  thus 
given  were  correct  Tbe  coal  bole  was  not 
on  the  defendant's  premises,  and  under  the 
circumstances  of  the  case  it  owed  no  duty  to 
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tbe  plaintiff  In  respect  thereto.  If  contrary 
U)  his  Instructions  the  driver  had  undertaken 
to  remove  the  cover  and  replace  It,  and  had 
done  60  In  a  careless  manner  and  the  plain- 
tiff had  been  Injured  In  consequence  thereof, 
the  defendant  would  perhaps  have  been  lia- 
ble for  the  driver's-  negligence.  But  In  the 
absence  of  any  custom  or  understanding  in 
regard  to  the  matter  there  Is  no  rule  of  law 
which  requires  a  coal  dealer  to  see  that  the 
coal  cover  on  a  customer's  premises  Is  re- 
placed when  the  customer  himself  as  owner 
or  occupant  of  the  premises  undertakes  In 
person  or  by-  Us  servant,  in  the  exercise  of 
his  rights  aa  such  owner  or  occupant,  to  at- 
tend to  the  removal  a&d  replacement  of  the 
cover.  Under  such  circumstances  It  is  the 
owner's  duty  and  not  the  coal  dealer's  to  see 
that  the  cover  is  properly  replaced  and  se- 
cured. The  case  would  or  might  have  stood 
differently  if  the  driver  had  Joined  with  the 
servant  of  -  the  owner  or  occupant  in  re- 
placing and  securing  the  cover  or  If  the  acci- 
dent had  happened  while  the  coke  was  being 
delivered.  French  v.  Boston  Coal  Co.,  195 
Mass.  334,  81  N.  H.  265,  11  L.  R.  A.  (N.  8.) 
993, 122  Am.  St  Rep.  257;  Wakefield  v.  Bos- 
ton Goal  Co.,  197  Mass.  527,  83  N.  E.  1116.- 
Exceptions  overruled. 


(207  Uas8.  648) 

CRAia  V.  BOSTON  ELEVATED   RY.   CO. 

(two  cases). 

(Snprane  Jadldal  Court  of  Massachusetts. 

Suffolk.     Jan.  6,  1911.) 

1.  Cabbiebs  (§  298*)— Injtjbies  to  Passen- 
OEBS— NEOuoBavcs — Evidence. 

A  street  car  passenger  was  injured  while 
fitting  down  by  the  car  giving  a  sudden  jerk. 
The  car  started,  and  then  stopped,  and  then 
started  again.  No  one  else  in  the  car  was 
thrown  over.  Beld,  as  a  matter  of  law,  that 
the  motorman  was  not  negligent  in  the  opera- 
tion of  the  car. 

[EU.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1192,  1205,  1206;  Dec.  Dig.  i 
29&»] 

2.  Cabbiebs  ({  295*)  —  Injttbies  to  Passen- 
gers—Neoliqencb— Evidence. 

The  constant  starting  and  stopping  of  a 
car  to  avoid  collisions  with  carriages  crossing 
ahead  of  the  car,  or  because  of  cars  ahead  of  it, 
does  not  show  negligence  of  the  motorman  in 
the  operation  of  the  car. 

(Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  t  295.*] 

Exceptions  from  Superior  Court  Suffolk 
County;  Wm.  Cushing  Walt  Judge. 

Actions  by  Jenetta  Craig,  and  by  Abraham 
Craig,  prosecuted  after  his  death  by  George 
Craig,  his  administrator,  against  the  Boston 
Elevated  Railway  Company.  There  were  ver- 
dicts for  defendant  In  each  case,  and  plain- 
tiff in  each  case  brings  exceptions.  Over- 
mled. 

George  6.  Llttlefield  and  Calvin  S.  Tllden, 
for  plaintiffs.  John  T.  Hughes,  for  defend- 
ant 


LORINO,  J.  Tlie  plaintiff  in  the  first  ac- 
tion (a  woman  67  years  of  age)  had  been  to 
the  theater  in  company  with  her  own  daugh- 
ter, a  Mrs.  Goodwin  and  Mrs.  Goodwin's 
daughter.  After  the  theater  they  waited 
for  a  car  at  the  comer  of  Washington  and 
Boylston  streets.  The  car  stopped.  The 
plaintiff  entered  first  followed  by  Mrs.  Good- 
win, then  by  Mrs.  cioodwin's  daughter,  and 
lastly  by  her  own  daughter.  The  plaintiff, 
her  own  daughter  and  Mrs.  Goodwin  testified 
at  the  trial;  Mrs.  Goodwin's  daughter  did 
not  The  plaintiff's  story  was  that  she  went 
to  the  forward  end  of  the  car  because  there 
was  but  one  vacant  seat  at  the  rear.  To 
quote  her  own  words:  "She  was  in  the  act 
of  sitting  down  when  the  car  gave  a  sudden 
Jerk  and  threw  her  forward.  She  thought 
she  was  facing  toward  the  side  of  the  car  at 
the  time.  She  was  just  in  the  act  of  sitting 
down.  She  was  thrown  forward,  first  with 
a  sudden  jerk,  and  then  jerked  back,  and 
fell,  she  thought  on  Mrs.  Goodwin,  •  •  • 
who  had  followed  her  into  the  car.  When 
she  sat  down  her  left  knee  began  to  pain, 
and,  as  a  result  of  what  happened,  she  suf- 
fered from  pain  and  has  a  weakness  in  the 
leg."  The  plaintiff  further  testified  that  Mrs. 
Goodwin  was  not  thrown  down,  but  "if  she 
hadn't  been  holding  onto  a  strap,  she  would 
have  gone  down  too,"  and  that  no  one  else  in 
the  car  was  thrown  over.  Mrs.  Goodwin  tes- 
tified that  there  were  a  number  of  jerks  near 
together  and  "violent  enough  to  take  yon  off 
your  feet"  but  that  they  did  not  take  her 
off  her  feet;  that  the  sudden  jerks  threw 
the  plaintiff  off  her  feet  into  a  passenger's 
lap,  and  "jerked  me  some,  bat  I  recovered 
myself  by  taking  hold  of  the  strap."  The 
plaintlfTs  daughter  testified  that  "the  car 
started  and  then  stopped,  not  a  dead  stop, 
and  then  started  again";  that  one  motion 
followed  the  other  suddenly,  and  that  the  car 
went  "a  very,  very  little  distance"  on  the- 
first  start  before  it  stopped  again;  that  she 
had  to  support  herself  "by  taking  hold  of  the 
door  frame,  or  It  would  throw  me  in  the 
car";  that  she  did  not  see  her  mother  thrown 
and  could  not  do  so,  being  behind  Mrs.  Good- 
win and  her  daughter.  The  testimony  show- 
ed that  all  four  were  safely  seated,  that  no 
other  persons  boarded  the  car  at  the  time, 
and  that  those  previously  in  the  car  were 
seated.  v 

We  are  of  opinion  that  the  evidence 
did  not  go  far  enough  to  warrant  a  finding 
that  the  motorman  was  negligent,  and  that 
the  case  comes  within  McGann  v.  Boston 
Elevated  By.,  199  Mass.  446,  85  N.  E.  670,  18 
li.  R.  A.  (N.  S.)  506,  127  Am.  St  Rep.  509. 
A  jerk  such  as  is  usual  might  well  throw  a 
passenger  "just  in  the  act  of  sitting  down" 
Into  the  lap  of  a  passenger  next  to  her  If 
the  passenger  was  not  prepared  for  It,  and  a 
I)erson  might  well  take  hold  of  a  door  frame 
to  steady  himself  in  such  a  case.    In  Byron 
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T.  I^nn  &  Boston  B.  B.,  177  Man.  308,  68  N- 
Bi  1015,  one  of  the  witnesses  testified  that 
the  motion  of  the  car  there  In  question 
"jcnocked  me  over,  my  hand  against  the  sasb 
of  the  window,  I  came  near  falling  over  the 
lady  I  gave  my  seat  to."  In  spite  of  that  It 
was  held  In  that  case  that  the  evidence  did 
not  go  far  enough  to  warrant  a  finding  that 
the  motorman  was  negligent. 

Mrs.  Goodwin's  testimony  gave  the  expla- 
nation of  the  series  of  jerlcs.  She  testified 
"that  It  was  11:80  and  people  were  going 
home  from  the  theater."  If  the  constant 
stopping  and  starting  was  to  avoid  collision 
with  persons  or  carriages  crossing  ahead  of 
the  car,  or  because  of  cars  ahead  of  it,  there 
was  no  negligence  on  the  part  of  the  motor- 
man.  See  in  this  connection  Tlmms  t.  Old 
Colony  St  By.,  183  Mass.  193,  194,  66  N.  B. 
797,  and  McGann  ▼.  Boston  Elev.  By.,  199 
Mass.  446,  449,  85  N.  E.  570.  19  lo  B.  A.  (N. 
S.)  606,  127  Am.  St  Bep.  609. 

Exceptions  overruled. 

(207  Uam.  tat 

SULIylVAN  ▼.  REED  POUNDBY  00. 

(Supreme  Jadidal  Oonrt  of  Massachusetts. 

Worcester.    Jan.  3,  1911.) 

1.  Tkial  (§  140»)— Pbovince  of  Jubt— GBed- 

IBILITT  or  EXPEBT  WrTNESSES. 

The  credibility  of  an  expert  witness  Is  (or 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  t§  334,  335;  Dec.  Dig.    t  140.*] 

2.  Master  and  Sebvart  ({  276*)— Defectitk 
Appuances— Evidence. 

The  unexplained  fact  that  a  book  broke 
while  holding  a  weight  much  less  than  a  sound 
hook  of  the  same  size  should  hold  is  evidence  of 
the  hook's  defective  condition. 

\TM.  Note. — For  othpr  cases,  see  Master  and 
Servant  Dec.  Dig.  |  276.*] 

3.  Masteb  and  Servant  (§  286*)— Injtjbt  to 
BMTLort— Jtmr  Questions— Condition  of 
Afpuances. 

Whether  a  hook,  the  breaking  of  which 
while  suspendinfT  a  casting  injured  an  employ^ 
was  sound  or  suitable,  held  under  the  evidence  a 
jury  question. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant  Dec  Dig.  {  286.*] 

4.  Mabtkb  and  Sbbvaht  (S  286*)— Injubt  to 

BlfPLOTi— JXTBT  QDESTIONB— NEOLIOBNCE. 

Whether  an  employer  was  negligent  in  fail- 
ing to  ascertain  the  defective  condition  of  a 
hook,  the  breaking  of  which  while  suspending  a 
casting  injured  an  employ^,  held  under  tlw  svl- 
dence  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  |  286.*] 

5.  Master  and  Servant  ({  286*)— Injubt  to 

EhCPLOYA-nJuBT  QOBSTIONS— Neguqence. 

Whether  an  «mpioy4  Injured  by  the  breaking 
of  a  book,  while  it  suspended  a  caatiDg,  acted 
under  bis  superintendent's  order  in  bitching  a 
chain  around  the  casting,  and  whether  the  or- 
der was  negligent,  held  nnder  the  evidence  Jury 
questions. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  {  286.*] 

Efacceptions  from  Superior  Court  Worcester 
County;   Franklin  O.  Fessenden,  Judge. 


Action  by  Thomas  Sullivan  against  the 
Beed  Foundry  Company.  Verdict  for  plain- 
tiff, and  defendant  brings  exceptions.  Ex- 
ceptions overruled. 

D.  L  Walsh,  T.  Ik  Walsli,  and  O.  B. 
O'Toole,  for  plaintiff.  O.  C.  Milton,  G.  A. 
Oaskill,  and  F.  L.  Biley,  for  defendant 

HAMMOND,  3.  While  the  plaintiff  was  at 
work  for  the  defendant  upon  a  heavy  cast- 
ing suspended  by  a  hook  and  chain,  the  hook 
broke  and  the  casting  fell  upon  and  Injured 
him.  Of  the  five  counts  in  tbe  declaration 
the  case  went  to  the  jury  upon  only  the  sec- 
ond, third  and  fourth.  The  second  was  un- 
der the  statute  iind  charged  a  defect  in  the 
ways,  works  and  machinery;  the  third,  also 
under  the  statute,  charged  negligence  of  a 
superintendent;  while  the  fourth  was  at 
common  law,  charging  that  the  defendant 
furnished  improper,  dangerous  and  defective 
machinery.  The  Jury  found  on  the  second 
count  for  the  defendant  and  on  the  third 
and  fourth  counts  for  the  plaintiff;  and  the 
case  is  before  us  upon  exceptions  taken  by 
the  defendant  at  the  trial. 

The  contention  of  the  plaintiff  was  that 
the  breaking  of  the  hook  was  due  either  to 
its  own  weakness  or  to  a  sudden  strain 
brought  upon  it  by  a  slipping  of  the  casting 
in  the  chain,  or  in  other  words  that  the 
cause  of  the  accident  was  either  a  weak  hook 
or  an  improper  hitch.  The  second  and  fourth 
counts  seem  to  be  based  upon  the  former 
theory  and  the  third.  In  part  at  least,  upon 
the  latter.  The  defendant  does  not  argue, 
as  indeed  It  could  not  truly,  that  there  was 
no  evidence  of  the  due  care  of  the  plaintiff 
or  that  he  assumed  the  risk. 

It  is  strenuously  urged  however  that  there 
was  no  evidence  that  the  hook  was  weak. 
So  far  as  respects  the  testimony  of  the  ex- 
perts and  of  those  who  had  made  a  per- 
sonal examination  of  the  hook,  it  must  be 
said  that  there  is  a  very  strong  case  made 
out  for  the  defendant  on  this  point  But 
after  all  there  was  some  conflict  in  this  part 
of  the  evidence,  and  it  was  for  the  jury  to 
say  what  credit  they  would  give  to  Miller, 
the  expert  called  by  the  plaintiff.  Moreover, 
one  salient  fact  must  not  be  lost  sight  «^. 
The  hook  broke  while  holding  a  weight  much 
less  than  a  hook  of  that  size,  if  sound,  should 
have  held.  That  fact  unexplained  is  of  it- 
self evidence  of  a  defective  condition.  Do- 
herty  y.  Booth,  200  Mass.  622,  86  N.  B.  94S, 
and  cases  cited. 

And  the  fact  if  It  be  a  fact  that  the  ver- 
dict for  the  defendant  on  the  second  count 
shows  that  the  jury  found  that  the  hook 
was  not  defective  Is  not  materlaL  Whether 
upon  the  evidence  a  question  should  be  sub- 
mitted to  a  jury  manifestly  cannot  be  de- 
pendent upon  the  result  which  they  may 
finally  reach  upon  the  question  when  It  Is  so 
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Bubmltted.  WItetber  there  is  any  Inconsist- 
ency between  tlie  rerdlct  for  the  defend&nt 
on  the  second  count  and  that  for'  the  plain- 
tiff on  the  f earth  count  Is  not  before  us.  The 
question  of  the  soundness  or  suitableness  of 
the  hook  was  properly  left  to  the  Jury. 

The  defendant  further  says  that  even  If 
the  hook  was  defective,  there  Is  no  evidence 
that  the  defendant  was  negligent  In  not  as- 
certaining that  fact  The  hook  had  been 
used  sevwal  months.  In  view  of  the  evi- 
dence as  to  the  material  of  which  the  hook 
was  made,  as  to  the  length  of  time  it  bad 
been  used,  and  the  kind  of  use  Including  Its 
exposure  to  fire,  as  to  the  effect  reasonably 
to  be  expected  therefrom  upon  It  by  way  of 
crystallization  or  otherwise,  and  as  to  the 
lack  of  inspection,  the  question  of  the  neg- 
ligence of  the  defendant  was  for  the  Jury. 
The  first  and  third  requests  were  properly 
refused. 

The  evidence  as  to  the  kind  of  the  hitch- 
ing, while  conflicting,  would  warrant  findings 
that  the  chain  was  placed  around  the  casting 
In  the  manner  ojrdered  by  Kenney,  the  su- 
perintendent; that  this  manner  was  improp- 
er in  that  the  casting  was  likely  to  slip  in 
the  chain,  and  the  hook  was  unfavorably 
placed  to  sustain  the  sudden  weight  likely  to 
come  upon  it  by  such  slipping;  that  the 
breaking  of  the  hook  was  due  to  a  slipping 
of  the  casting  by  which  the  hook  was  sud- 
denly subjected  to  a  strain  unusually  heavy 
and  coming  at  an  unusual  angle.  While  up- 
on this  branch  the  case  is  close,  still  the 
questions  whether  in  all  this  the  plaintiff, 
an  experienced  workman,  acted  under  the 
order  of  the  superintendent,  and  whether  the 
order  was  negligent,  were  for  the  jury.  The 
third  count  was  properly  submitted  to  the 
lury.  s 

£>xceptions  overruled. 


pn  Haas.  437) 

BCHENCK  T.  BOSTON  ELBVATEJD  RT.  CO. 

(Supreme  Judicial  Onrt  of  Massachusetts. 
Suffolk.    Jan.  5,  ISIL) 

1  COUBTS  (S  190*)— MumOIPAI.  COUBT-JUDO- 

KENT— Appbai.— BraxcT. 

An  appeal  from  a  judgment  of  the  munic- 
ipal court  of  Boston  vacates  the  Judgment,  and, 
vhere  no  further  effectual  prosecution  of  the  ac- 
tion is  had,  the  action  is  in  effect  discontin- 
ued, and  it  does  not  bar  a  subsequent  action. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  I  190.*] 

2.  COCBTS      ({      190*)  —  MUNIOIPAI.     COUBT  — 
JODOMEKT— APPEAIy—BrrECT. 

The  failure  of  plaintiff,  obtaining  a  judg- 
ment in  the  municipal  court  of  Boston,  to  file  a 
complaint  of  affirmation,  under  Rev.  Laws,  c. 
157.  |[|  22,  2Sv  permitting  a  complaint  for  af- 
firmation of.  the  Judgment  withiu  a  year  after 
the  appeal  should  have  been  entered,  is  a  discon- 
tinuance of  the  action,  where  defendant,  appeal- 
ing from  the  judgment,  failed  to  enter  the  apt- 


peal,  and  the  action  was  not  a  bar  to  a  subse- 
quent action. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  i  190i*] 

Bxceptlons  from  Superior  Court,  Suffolk. 
County;  J.  B.  Richardson,  Judges. 

Action  by  Anna  W.  Schenck,  administra- 
trix, against  the  Boston  Elevated  Railway 
Company.  There  was  a  verdict  for  plain- 
tiff, and  defendant  brings  exceptions.  Over- 
ruled. 

C.  W.  Bond  and  H.  B.  Perkins,  for  plain- 
tiff. R.  A.  Sears  and  C  S.  French,  for  de- 
fendant 

KNOWLTON,  0.  J.  The  plaintiff  brought 
a  suit  in  the  municipal  court  of  the  city  of 
Boston  and  obtatued  a  Judgment  against  the 
defendant  Prom  this  Judgment  the  defend- 
ant appealed  to  the  superior  court,  but  by 
an  oversight,  failed  to  enter  its  appeaL  By 
a  like  oversight  the  plaintiff  failed  to  file  a 
complaint  for  the  afiOrmation  of  the  Judgment 
until  after  the  expiration  of  a  year  from  the 
time  when  the  appeal  should  have  been  en. 
tered.  An  application  for  leave  to  enter 
such  a  complaint,  filed  later,  having  beea- 
denled,  the  plaintiff  brought  the  present 
suit  The  defendant  answered,  setting  up 
the  former  proceedings,  and  the  plaintiff  de> 
muxred  to  this .  answer.  The  plaintiff  bav- 
Ing  afterwards  obtained  a  verdict,  the  case 
Is  before  us  upon  the  defendant's  exception 
to  an  order  sustaining  the  demurrer  to  this 
answer. 

The  proTlslona  of  Rev.  Laws,  c.  157,  {{  22, 
28,  permitting  an  entry  of  an  appeal  or  a 
complaint,  for  an  affirmation  of  a  Judg- 
ment, by  leave  of  court,  within  a  year  after 
the  appeal  should  have  been  entered  and  not 
later,  contain  a  strong  implication  that  a 
remedy  must  be  sought  in  this  way,  if  either 
party,  after  an  appeal,  desires  to  have  the 
case  go  to  Judgment  The  appeal  vacates 
the  Judgment,  and  the  statute  indicates  that, 
unless  the  appeal  is  entered  and  prosecuted, 
a  complaint  must  be  entered  to  obtain  an  af* 
firmatlon  of  the  Judgment,  if  any  effect  is  to 
be  given  to  the  decision  In  the  lower  court 
The  decisions  have  settled  the  law  accord- 
ingly. Campbell  v.  Howard,  5  Mass.  876; 
Ewer  T.  Beard,  8  Pick.  64;  Ball  v.  Burke,  11 
Cush.  80-82;  Rice  v.  Nickerson,  4  Allen,  66- 
68;  Wells  v.  Stevens,  2  Gray,  115. 

The  right  of  a  plaintiff  to  discontinue  his 
action  is  the  same  after  an  appeal  as  before. 
Derick  v.  Taylor,  171  Mass.  444,  50  N.  B. 
1088;  Carpenter  v.  New  York,  New  Haven 
&  Hartford  R.  R.  Co.,  184  Mass.  98,  68  N.  B. 
28. 

The  appeal  having  vacated  the  Judgment  In 
the  former  suit  and  no  further  ef ectual 
prosecution  of  that  suit  having  followed.  It 
is  u  -If  the  former  action .  bad  never  been 
brought  The  plaintiff's  failure  seasonably 
to  make  a  complaint  for  an  affirmation  of 
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the  Judgment  was  a  discontinuance  of  the 
action.  No  final  judgment  having  been  en- 
tered in  the  case,  it  la  not  a  bar  to  the  pres- 
ent snit  See  Cnrtiss  t.  Beardsley,  15  Conn. 
618. 
Kzceptions  overruled. 

(wr  Man.  SU) 

VICKERX  V.  RITCHID. 

(Supreme  Judicial  Court  of  Massaclinsetts. 

Suffolk.     Jan.  4,  1911.) 

1.  Patiiknt  (J  76*)— Bt  Notb— Questiok  k)B 

J0BT. 

Piaintiif,  an  owner  of  land,  and  defendant; 
a  contractor,  without  having  a  personal  meet- 
ing, signed  duplicate  contracts  for  the  erection 
by  defendant  of  a  building  on  plaintiffs  land, 
and  intrusted  them  to  the  architect  Through 
the  fraud  of  the  architect  the  one  delivered  to 
plaintiff  stated  the  price  to  be  |33,721,  while 
the  copy  delivered  to  defendant  stated  the  price 
to  be  223,^90.  Plaintiff  completed  the  building, 
and  while  in  process  of  construction  the  archi- 
tect delivered  to  him  certain  notes,  signed  by 
himself,  on  account  of  sums  due  under  the  con- 
tract held  by  plaintiff  at  a  time  when  there  was 
nothing  due  according  to  defendant's  contract. 
The  architect  bad  no  authority  to  make  the  pay- 
ments, and  defendant  had  no  knowledge  of  them 
until  long  afterward,  and  repudiated  all  lia- 
bility for  any  sum  beyond  the  amounts  paid  by 
himself.  The  notes  were  subsequently  applied 
by  direction  of  the  architect  apon  another  con- 
tract. Beld,  in  an  action  to  recover  a  balance 
due  on  the  contract,  that  the  court  correctly 
instructed  the  jury  that  the  receipt  of  a  note 
upon  a  debt  is  prima  facie  to  be  deemed  a  pay- 
ment, but  that  ft  was  for  the  jury  to  say  wheth- 
er the  ordinary  presumption  was  overcome  by 
the  facts. 

[Ed.   Note. — ^For  other   cases,   see   Payment, 
Cent  IMg.  H  240-248;   Dec.  Dig.  |  76. •] 

2.  PATMKWT    (I  39*)— IirtSTBUOTIONB. 

Instructions,  requested  by  defendant,  that 
notes  received  by  plaintiff  and  applied  to  de- 
fendant's account  amounted  to  a  payment  to 
that  extent,  even  if  the  architect  subsequently 
directed  that  they  be  applied  to  some  other  ac- 
count, provided  the  direction  was  given  without 
the  authority  or  consent  of  defendant  were 
properly  refused,  as  calling  for  an  erroneous 
statement  of  the  law. 

[Ed.   Note. — For   other   cases,   see    Payment, 
Cent  Dig.  ;§  104-114;  Dec.  Dig.  {  3».*J 

8.  Damages  (t  8S*)— PxifAi.Tr  tob  DkulT— 

Right  to  Bnforob. 

Plaintiff  and  defendant  signed  duplicate 
contracts  in  writing,  by  which  plaintiff  agreed 
to  construct  a  building  on  defendant's  land. 
Plaintiff  and  defendant  did  not  meet  until  after 
the  contracts  were  signed;  but  the  contracts 
were  delivered  to  an  architect,  and  the  architect 
fraudulently  changed  the  contract  price,  so  that 
the  contract  delivered  to  defendant  specified  a 
much  smaller  sum  than  the  one  delivered  to 
plaintiff,  and  defendant's  contract  also  contain- 
ed a  provision  allowing  him  $10  per  day  for 
delay  after  the  date  at  which  the  contract  was 
'to  be  completed.  Held,  in  an  action  to  recover 
a  balance  due  on  the  contract,  that  the  contract 
never  took  effect  between  the  parties,  and  there- 
fore defendant  could  not  enforce  his  claim  for 
delay. 

[E>d.    Note.^For  other  cases,   see   Damages, 
Cent  Dig.  H  17»-187;   Dec  fiJg.  i  85.*] 

E^c^tlons  from  Superior  Conrt,  Suffolk 
County;  John  H.  Hardy,  Judge. 
Action  by  Edward  J.  Yickery  agalnut  John 


Ritchie,  Jr.,  upon  a  building  contract  Plain- 
tUTs  fifth,  eighth,  and  ninth  requested  In- 
Btmctions  were  to  the  effect  that  notes  trans- 
ferred to  the  contractor  by  the  architect  and 
applied  to  defendant's  account  amounted  to 
a  payment,  even  if  the  architect  subsequently 
directed  that  they  be  applied  to  some  other 
account,  provided  this  direction  was  given 
without  the  authority  or  consent  of  defend- 
ant Judgment  for  plaintiff,  and  dtfendanl 
brings  exertions.    Exceptions  overraled. 

Robert  W.  Ldght  for  plaintiff.  Edward  F. 
McClennen,  Austin  T.  Wright,  and  Brandeia, 
Dunbar  &  Nutter,  for  defendant 

B3JOWLTON,  O.  J.  This  case  was  before 
this  court  after  its  first  trial,  and  was  report- 
ed in  202  Mass.  247,  88  N.  B.  836,  26  I>  R.  A. 
(N.  S.)  810,  where  the  principal  facts  are 
stated.  It  is  now  presented  on  the  defend- 
ant's exceptions,  which,  as  he  says  in  his 
brief,  relate  to  four  subjects,  namely:  "First, 
the  right  of  the  plaintiff  to  recover;  second, 
the  right  of  the  defendant  to  a  credit  of 
$3,000,  the  amount  of  certain  notes  given  in 
payment  and  subsequently  paid;  third,  the 
right  of  the  defendant  to  a  credit  of  f  1,500 
for  certain  other  notes  given  in  payment  and 
subsequently  dishonored;  fourth,  the  right 
of  the  defendant  to  a  credit  of  $1,600  as  liq- 
uidated damages  for  the  delay  from  March 
5,  1903,  to  August  13,  1903,  at  $10  a  day." 

The  right  of  the  plaintiff  to  recover  upon 
the  facts  found  by  the  Jury  was  established, 
upon  full  consideration,  by  our  former  deci- 
sion, and  the  defendant's  requests  for  In- 
structions on  this  part  of  the  case  were 
rightly  refused. 

The  various  requests  upon  the  second  anft 
third  subjects  to  which  the  defendant's  ar- 
i^nment  was  addressed  were  rightly  refused. 

The  evidence  to  which  the  requests  related 
was  that  the  architect  fraudulently  delivered 
to  the  owner  and  contractor  what  purported 
to  be  duplicate  contracts  signed  by  the  par- 
ties, for  the  construction  of  a  bath  houses 
in  which  the  price  to  be  paid  was  stated  aa 
$33,721  in  the  copy  delivered  to  the  con- 
tractor, and  as  $23,200  in  the  copy  delivered 
to  the  owner,  and  afterwards  volunteered  to 
give  the  contractor  certain  notes,  signed  by 
himself,  on  account  of  sums  apparently  due 
under  the  contract  held  by  him,  which  ttnt- 
ed  the  larger  price,  at  a  time  when  thers 
was  nothing  due  according  to  the  terms  at 
the  contract  held  by  the  owner,  which  stated 
the  smaller  price.  All  the  dealings  of  the 
parties  pertaining  to  the  contract  from  first 
to  last  until  the  building  was  substantially 
completed,  were  through  the  architect  The 
plaintiff  and  defendant  never  met  •  Wbea 
these  notes  were  received  by  the  jdalntlflr 
from  the  architect  the  plaintiff  supposed  that 
they  were  to  be  applied  in  part  payment  of 
the  price  stated  in  his  contract     Upon  all 
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the  evidence  the  architect  had  no  authority 
to  make  these  payments  or  any  of  them  for 
the  defendant,  and  the  defendant  had  no 
knowledge  of  them  nntll  long  afterward, 
when  they  had  been  applied  by  direction  of 
the  architect  upon  the  ^chardson  contract, 
In  his  charge,  on  which  the  plaintiff  was  en- 
titled to  receive  payments.  There  is  no  evi- 
dence that  the  defendant  ever  ratified  the 
giving  of  these  notes  by  the  architect  for  the 
pmposes  for  which  they  were  given;  but, 
on  the  contrary,  he  repudiated  all  liability, 
at  any  time,  for  any  sum  beyond  the  amounts 
paid  by  himself.  Upon  this  evidence  the 
judge  correctly  stated  the  law,  that  the  re- 
ceipt of  a  note  upon  a  debt  Is  prima  facie 
to  be  deemed  a  payment;  but  he  left  It  to 
the  Jury  to  say  whether  the  ordinary  pre- 
sumption In  the  case  of  a  payment  by  one 
who  ought  to  pay  was  overcome  by  the  facts 
in  this  ease,  where  the  notes  were  given  by 
a  Tolanteo*,  whose  acts  in  this  particular 
could  have  no  effect  upon  the  rights  of  the 
defendant,  and  were  received  by  one  who 
supposed  they  were  to  be  applied  on  an  ex- 
press contract  to  pay  him  $33,721,  when  In 
fact  there  was  no  such  contract  Under 
these  circumstances,  the  Jury  were  not  bound 
to  find  that  the  notes  were  to  be  taken  as  a 
payment  upon  the  account  upon  a  quantum 
meruit  for  labor  and  materials.  The  Judge 
could  not  give  the  last  part  of  the  second 
request,  that  there  was  "no  evidence  tending 
to  control  this  presnmptlon  In  the  present 
case."  The  third  and  fourth  requests  were 
not  applicable  to  the  case  of  a  payment  by  a 
volunteer  without  knowledge  of  the  defend- 
ant, and  to  a  second  application  made  be- 
fore the  debtor  had  any  knowledge  of  the 
payment  The  fifth,  eighth  and  ninth  re- 
quests on  this  subject  called  for  an  erroneous 
statement  of  the  law.  The  Judge  told  the 
Jury  that  they  had  a  "right  to  consider  what 
were  the  further  relations  between  Dwlght 
and  the  plaintiff  as  to  the  change  of  the 
notes,  that  is,  applying  them  on  another  ac- 
count," and  said  he  ruled  against  the  defend- 
ant on  the  proposition  maintained  by  him 
that,  "as  long  as  there  was  some  applica- 
tion of  these  notes  to  the  payment  of  his 
account  they  could  not  afterwards  change 
the  application  to  the  Richardson  account." 
Upon  the  evidence,  this  ruling  and  the  sub- 
mission of  these  questions  to  the  Jury  were 
sufficiently  favorable  to  the  defendant 

The  next  subject  to  which  the  defendant's 
argument  relates  arises  under  the  tenth  re- 
quest for  a  ruling,  that  "the  defendant  Is 
entitled  to  a  credit  of  at  least  $1,600  for 
late  completion."  This  Is  founded  upon  a  pro- 
vision In  the  supposed  contract  that  the  plain- 
tiff should  pay  $10  per  day  for  all  time  after 
the  date  at  which  the  contract  was  to  be 
completed  until  It  was  In  fact  completed. 
This  contract  never  tooK  effect  between  the 


parties,  and  there  was  no  foundation  for  the 
defendant's  claim  of  this  credit  The  real 
question  was  what  was  the  value  of  the  la- 
bor and  materials  furbished  by  the  plaintiff 
at  the  time  and  place  when  and  where  they 
passed  to  the  ownership  of  the  defendant 
The  instruction  to  the  Jury  that  they  should 
allow  to  the  defendant  $10  for  each  day  of 
unreasonable  delay  of  the  plaintiff,  If  they 
found  that  there  had  been  unreasonable  de- 
lay and  no  waiver  on  the  part  of  the  defend- 
ant, was  too  favorable  to  him. 
Kxceptlons  overruled. 


C207  Mass.  1ST) 
INHABITANTS   OF   HAMPDEN   COUNTY 
V.  MORRIS. 

(Supreme  Judicial  Court  of  Massachusetta. 
Hampden.    Jan.  2,  1911.) 

1.  AXIKNB  ({  60*)  —  NaTCKALIZATIOR— POWKB 
OF   CONOBEBS. 

Under  Const.  U.  S.  art.  1,  {  8,  giving  Con- 
gress power  to  establish  a  unlfoim  rule  of  nat- 
nraliEation  and  to  make  all  laws  necessary  and 
proper  for  carrying  the  power  into  execution. 
Congress  has  exclusive  ]urisdicti.'>n  over  the 
subject  of  naturalization. 

[EM.  Note.— For  other  cases,  see  Aliens,  Cent 
Dig.  H  117,  118;    Dec.  Dig.  i  60.»] 

2.  AxiENB  (i  68*)  —  NATUBAiJZATioif— Jt;bib- 

DICTION  OF  COtntTB. 

Tlie  courts  of  a  state  may,  with  the  con- 
sent of  the  Legislature,  exercise  the  jurisdic- 
tion conferred  by  Act  Cong.  June  29,  1906,  c. 
3592,  34  Stat  596  (U.  S.  Comp.  St  Supp.  1909, 
p.  477),  providing  for  the  naturalization  of 
aliens,  ana  conferring  jnris4i<?tion  on  courts  of 
reoord  in  any  state;  but  tlie  jurisdiction  must 
be  exercised  under  and  in  conlnrmity  with  the 
federal  statute,  not  only  in  matters  entering  di- 
rectly  into  the  subject  of  naturalization,  bur 
also  in  matters  of  congressional  legislation  fair- 
ly incidental  to  the  exercise  of  the  constitu- 
tional power  to  deal  with  naturalization. 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent 
Dig.  iS  138-146;    Dec.  Dig.  |  6S.*] 

8.  Aliens  (S  68*)  — Natdbauzation— Stat- 

IITES. 

The  amount  and  disposition  of  the  fees  in 
naturalization  cases  may  be  regulated  by  con- 
gressional legislation,  as  Incidental  to  the  es- 
tablishment of  a  system  of  naturalization,  and 
a  state  statute  in  conflict  therewith  must  yield 
to  It 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent 
Dig.  {  138;  Dec.  Dig.  {  68.*] 

4.  Clebks  of  Coubts  (§  35*)— Fees— Natu- 

BAI.IZATI0N    PHOCEEDIRGH— ACCOUNTINO. 

St  1908,  c.  263,  requiring  that  the  fees  re- 
ceived by  the  clerk  in  naturalization  cases  shall 
lie  paid  over  to  the  county  treasurer,  conflicts 
with  Act  Cong.  June  29,  1906.  c.  3592,  34  Stat 
596  (U.  S.  Comp.  St.  Supp.  1909,  jp.  477),  pro- 
viding for  naturalization,  conferring  jurisdic- 
tion on  courts  of  record  in  any  state,  and  re- 
quiring the  clerk  to  account  for  one-half  of 
the  fees  collected  by  him,  and  permitting  him  to 
retain  the  other  half,  first  paying  the  fees  for 
any  additional  cletioU  force,  and  a  clerk  of 
the  state  court  need  not  pay  over  to  the  conn- 
ty  treasurer  fees  received  in  naturalization 
cases. 

[Ed.   Note.— For  other  cases,   see  Clerks  af 
Courts,  Cent  Dig.  S  02;  Dec.  Dig.  <  35.*] 
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Report  from  Superior  Court,  Hampden 
County;  Henry  A.  King,  Judge. 

Action  by  the  Intaabltanta  of  the  County  of 
Hampden  agalnat  Robert  O.  Morris.  Case  re- 
ported to  the  Supreme  Judicial  Court  Judg- 
ment for  defendant 

Stephen  S.  Taft  Dlst  Atty.,  for  plaintiff. 
A.  P.  French,  U.  8.  Dlst  Atty.,  and  Brooks  & 
Hamilton,  for  defendant 

KNOWI/rON,  0.  J.  This  Is  an  action  for 
money  had  and  received.  The  defendant  Is 
the  clerk  of  the  courts  for  the  county  of 
Hampden,  and  he  has  In  his  hands  certain 
fees  received  officially  for  services  In  con- 
nection with  the  naturalization  of  aliens. 
The  question  Is  whether  be  Is  bound  to  pay 
over  to  the  county  treasurer  the  balance  In 
his  hands.  In  accordance  with  the  provisions 
of  Rev.  Laws,  c.  165,  {  31,  as  amended  by  St 
1908,  c.  253,  or  whether  his  conduct  Is  to  be 
governed  by  the  statute  of  the  United  States 
In  regard  to  the  naturalization  of  aliens. 

The  Constitution  of  the  United  States  pro- 
vides (article  1,  I  8)  that  "Congress  shaU 
have  power  *  *  *  to  establish  a  uniform 
rule  of  naturalization  throughout  the  United 
States" ;  also  "to  make  all  laws  which  shall 
be  necessary  and  proper  for  carrying  into  ex- 
ecution the  foregoing  powers,"  etc.  It  is  en- 
tirely clear,  under  this  provision,  that  the 
Congress  has  Jurisdiction  over  the  subject  of 
the  naturalization  of  aliens,  and  that  this 
jurisdiction  is  exclusive.  Chirac  v.  Chirac, 
2  Wheat  269,  4  L.  ETd.  234;  Dred  Scott  v. 
Sanford,  19  How.  393-405,  15  L.  Ed.  691; 
United  States  v.  Wong  Kim  Ark,  169  U.  S. 
6^-700, 18  Sup.  Ct  456,  42  Ia  Ed.  890 ;  Glad- 
hill,  Petitioner,  8  Mete.  168;  Stephens,  Peti- 
tioner, 4  Gray,  559-561. 

The  act  of  Congress  of  June  29,  1906  (34 
Stat  596,  C.  8592  [U.  S.  Comp.  St  Supp.  1909, 
p.  477]),  is  "An  act  to  establish  a  Bureau  of 
Immigration  and  Naturalization  and  to  pro- 
vide for  a  uniform  rule  for  the  naturalization 
of  aliens  throughout  the  United  States." 
This  contains  very  full  and  elaborate  provi- 
sions covering  the  whole  subject  and  makes 
many  new  requirements  to  prevent  fraud, 
and  to  insure  results  in  the  interest  of  good 
citizenship.  It  confers  jurisdiction,  for  the 
purposes  of  the  act  upon  the  United  States 
Circuit  and  District  Courts  in  every  state, 
upon  the  district  courts  for  the  territories, 
upon  the  Supreme  Court  of  the  District  of 
Columbia,  and  upon  all  courts  of  record  In 
any  state  or  territory,  having  a  seal,  a  clerk 
and  jurisdiction  in  actions  at  law  or  In  equi- 
ty, or  at  law  and  In  equity,  in  which  the 
amount  in  controversy  is  unlimited. 

If  we  assume  that  Congress  could  not  com- 
pel the  courts  of  a  state  to  take  jurisdiction 
of  matters  in  regard  to  which  the,  federal 
fovernment  has  the  exclusive  right  to  legis- 
late (see  Kentucky  v.  Dennlson,  24  How.  66- 
107, 16  L.  Ed.  717;  Ex  parte  Virginia,  100  U. 


S.  339-348, 25  L.  Ed.  676;  Stephens,  PeUtlon- 
er,  4  Gray,  659-662),  there  is  no  doubt  that 
such  courts,  at  least  with  the  consent  of  the 
Legislature  of  the  state,  may  exercise  this 
jurisdiction  if  it  is  conferred  upon  them  by 
a  law  of  the  United  States.  GladhUl,  PeU- 
tioner,  8  Mete.  168;  St^hens,  Petitioner,  4 
Gray,  559-661;  Levin  v.  United  States,  128 
Fed.  826,  63  C.  C.  A  476;  Robertson  v.  Bald- 
win, 165  U.  S.  275,  17  Sup.  Ct  326,  41  L.  Ed. 
715;  United  States  v.  Nisbet  (D.  C.)  168  Fed. 
1005 ;  State  V.  Llbby.  47  Wash.  481,  92  Pac. 
350. 

In  this  commonwealth  the  superior  court 
has  been  exercising  jurisdiction  of  this  kind 
since  the  passage  of  the  act  of  Congress  of 
1006,  as  weU  as  before,  and  St  1908,  c.  253, 
seems  to  give  legislative  consent  to  this  ac- 
tion of  the  court 

It  Is  plain,  however,  that  the  jurisdiction 
must  be  exercised  under  and  in  conformity 
with  the  federal  statuta  All  the  authority 
of  the  court  Is  derived  from  that  statute,  and 
no  proceedings  can  be  taken  by  the  state 
court  or  by  any  officer  of  it  In  a  case  of  nat- 
uralization, that  is  at  variance  with  the  stat- 
ute. As  to  all  matters  that  enter  directly 
Into  the  subject  of  naturalization,  this  Is  too 
plain  for  argument.  It  is  equally  true  of  all 
matters  of  legislation  by  Congress  that  are 
fairly  incidental  to  the  exercise  of  the  pow- 
er given  by  the  Constitution  to  deal  with  this 
subject 

The  fees  prescribed  by  the  federal  statute 
are  not  all  the  same  as  those  prescribed  by 
the  law  of  Massachusetts  under  which  nat- 
uralization was  previously  conducted.  The 
disposition  of  the  fees  is  not  the  same  under 
the  two  statutes,  and  the  methods  of  pro- 
cedure are  very  different  As  all  authority 
for  action  is  derived  from  the  federal  law, 
this  authority  permlte  only  such  action  as 
that  law  prescribes.  The  fees  must  be  reg- 
ulated by  that  law,  and  unless  the  disposition 
of  them  is  a  matter  not  fairly  belonging  to 
the  general  subject  referred  to  in  the  Consti- 
tution, the  disposition  of  the  fees  must  also 
be  as  therein  provided.  We  are  of  opinion 
that  the  disposition  of  the  fees,  as  well  as 
the  amount  of  them,  may  properly  be  regu- 
lated by  congressional  legislation,  as  Inci- 
dental to  the  establishment  of  a  system  with 
a  view  to  the  accomplishment  of  good  re- 
sulte.  Under  this  federal  statute  the  clerks 
of  the  courts  are  required  to  account  to  the 
Bureau  of  Immigration  and '  Naturalization 
for  one-half  of  the  fees  collected  by  them, 
and  to  pay  them  over  to  tbe  disbursing  clerk 
of  the  Department  of  Commerce  and  Labor  ; 
and  the  other  half  the  clerks  may  retain  for 
themselves,  first  paying  from  these  fees  all  ad- 
ditional clerical  force  that  may  be  required  in 
performing  the  duties  Imposed  by  the  act. 
There  are  additional  provisions  for  special 
conditions,  snch  as  the  collection  of  fees  in 
excess  of  $6,000  In  one  year,  which  we  need 
not  consider.  , 
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The  law  of  UassachnBetts  (Si  1008,  e. 
253)  requires  that  all  fees  re<%lv«d  by  tbe 
derk  In  naturalization  cases,  except  enms  ex- 
pended for  additional  clerical  assistance, 
shall  be  paid  over  to  the  county  treasurer. 
This  statute  is  in  conflict  with  the  federal 
law,  and  in  our  opinion  must  yield  to  It 
This  has  been  expressly  decided  by  the  Su- 
preme Court  of  Utah  'In  a  similar  case.  Bl- 
dredge  v.  Salt  Lake  County,  106  Pac.  939. 

If  the  courts  or  Leglslatnte  elect  to  exer- 
cise tbe  Jurisdiction  conferred  by  the  federal 
statute,  they  must  exercise  It  upon  the  terms 
and  with  the  limitations  stated  In  the  stat- 
ute. We  assume  that  they  may  decline  to 
exercise  It  at  all ;  but  if  they  choose  to  ex- 
ercise it,  they  cannot  depart  from  the  statute 
in  any  particular  upon  which  it  is  within  the 
constitutional  power  of  Congress  to  legislate. 
The  amount  of  the  fees  to  be  charged  is  a 
proper  subject  for  congressional  regulation. 
So,  too,  in  our  opinion.  Is  the  dlapoBltlon  of 
the  fees.  Congress  well  might  require  a  part 
of  them  to  be  paid  into  the  treasury  of  tbe 
United  States,  where  they  would  be  avail- 
able for  the  payment  of  a  part  of  the  ex- 
penses of  maintaining  the  bureau.  It  cannot 
reasonably  be  contended  that  a  state  can 
take  these  fees  away  from  the  government 
of  the  United  States.  Congress  w^  might 
thInJk  that  the  elaborate  proceedings  requir- 
ed by  the  statute  impose  such  duties  upon 
clerks  of  the  courts  that  the  Interests  of  the 
public  will  be  promoted  by  giving  them  spe- 
cial compensation  to  be  taken  from  the  fees. 
'As  this  is  the  policy  of  the  law  under  which 
the  court  is  acting,  the  Legislature  cannot 
nullify  the  statute  by  enacting  that  the  clerk 
shall  pay  all  the  money  to  tbe  county  treas- 
urer. Fanners'  National  Bank  v.  Dearing, 
91  U.  S.  81,  23  L.  Ed.  196;  Davis  t.  Blmlra 
Savings  Bank,  161  U.  S.  275,  16  Sup.  Ct  502, 
40  L.  Ei.  700;  Central  National  Bank  v. 
Pratt,  116  Mass.  539,  16  Am.  Rep.  138;  Oris- 
wold  V.  Pratt,  9  Mete.  16;  Parmenter  Man- 
ufacturing Company  v.  Hamilton,  172  Mass. 
na  51  N.  B.  529,  70  Am.  St  Rep.  258. 

St  1908,  c.  293,  rdied  on  by  the  plalntifl, 
and  other  similar  statutes,  have  for  their  ob- 
ject the  limitation  of  the  compensation  of 
the  clerks  for  all  official  services  to  the  sal- 
aries prescribed  by  law.  If  the  Legislature 
had  seal  fit  in  reference  to  the  fees  for 
services  in  naturalization  cases,  to  declare 
that  the  statutory  salary  elsewhere  provided 
should  be  diminished  by  the  amount  received 
as  fees  in  proceedings  for  naturalization,  the 
provision  might  have  been  enforced. '  But  the 
statute  before  us  is  not  of  this  kind.  It  does 
not  assume  to  change  the  salaries,  but  at- 
tempts to  deal  directly  with  the  fees  re- 
ceived under  the  law  of  the  United  States. 
In  this  respect  it  goes  beyond  the  power  of 
the  Legislature. 

Judgment  for  the  defendant 
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(Supreme  Judicial  Court  of  Massachusetts.   ' 
Suffolk.    Jan.  4,  1911.) 

1.  Exceptions,  BitL  of  (J  55*)— Allowakci. 
— MI8STA.TKMENT  OF  Pbocekdings. 

A  bill  of  exceptions  was  properly  disal' 
lowed  which  stated  that  an  exception  was  tak- 
en which  was  not  in  fact  taken. 

(Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent.  Dig.  gg  90-93;  Dec.  Dig.  g  56.»] 

2.  ExcfcpnoNs,  Bell  of  (g  13*)— Allowance. 

A  bill  of  exceptions,  which  contains  mndi 
evidence  which  is  nnnecessaiy  to  present  the 
questions  raised,  included  for  the  purpose  o^ 
affecting  the  coart's  sympathies  and  inducing  it 
to  revise  tbe  findings  at  trial,  was  properly  aigJ 
allowed. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
BiU  of,  Cent  Dig.  |  13;   Dec.  Dig.  i  13.*]     ; 

8.    BXOBFTIONB,   BlLI.  OF  (g  20*)— -FOBM. 

Counsel  should  present  a  bill  of  exceptions 
in  such  form  that  ft  may  be  allowed  without 
injustice  to  the  opposing  party,  and  so  that 
it  can  be  amended,  if  necessary,  without  prej- 
udicing tbe  rights  of  the  other  party. 

[Ed.  Note. — ^For  other  cases,  see  Exceptions, 
BiU  of.  Cent  Dig.  gg  21-28;   Dec.  Dig.  {20.*^ 

4.  EXCEFTIONB,  BlU.  OF  (g  55*)— PsooF. 

Proof  of  a  bill  of  exceptions  before  the  Su- 
preme Judicial  Court  by  the  appointment  of 
a  commissioner  is  only  proper  where  the  ex- 
cepting party  has  attempted  intelligently  and. 
in  good  faith  to  obtain  the  allowance  of  a  hill 
of  exceptions  which  is  in  general  correct  and 
made  with  due  regard  to  the  rights  of  tkt  op- 
posite party;  and  where  it  appears  that  a  bUl 
of  exceptions,  as  prepared,  misstated  the  ex- 
ceptions taken  at  the  trial  and  contained  a  large 
amount  of  unnecessary  evidence.  Included  for 
the  purpose  of  inducing  the'  api>eliate  court 
to  revise  the  findings  at  trial,  a  petition  be- 
fore the  Supreme  Judicial  Court  to  prove  the 
bill  of  exceptions  will  be  diamissed. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Blil  of.  Cent  Dig.  gg  90-93;  Dec.  Dig.  g  65.*j 

Exceptions  from  Superior  Court  Suffolk 
County;  William  C.  Wait  Judge. 

Petition  by  Helen  F.  Horan,  the  libelee  in 
a  divorce  action,  to  prove  a  bill  of  exceptions. 
Petition  dismissed. 

Lee  M.  Friedman  and  Morse  &  Friedman, 
for  petitioner.  James  B.  McConnell,  for  libel- 
ant 

KNOWLTON,  C.  J.  This  is  a  petition  to 
prove  a  bill  of 'exceptions  which  was  disal- 
lowed as  not  conformable  to  the  truth.  It 
appears  by  the  commissioner's  report  that 
there  was  but  one  exception  taken  at  the 
trial,  and  that  another  was  afterwards  taken 
to  the  consideration  of  certain  evidence  by 
the  Judge,  which  consideration  he  disclosed 
by  bis  memorandum  of  his  findings.  Besides 
these  two  fxceptlons,  the  bill,  as  filed,  set 
forth  another  as  having  been  taken  at  the 
trial.  In  bis  certificate  of  disallowance  the 
judge  said:  "The  bill  does  not  make  a  truth- 
ful statement  of  tbe  case,  as  the  narrative 
throughout  is  distorted  by  tbe  view  which 
the  counsel  takes  of  the  proper  interpretation 
of  the  evidence.  The  only  exception  claimed 
at  the  trial  relates  to  the  exclusion  of  cer- 
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tain  testimony  of  wltnesseB  as  to  tbe  reputa- 
tion for  truth  and  veracity  and  for  chastity 
of  tbc  libelee  Mrs.  Horau.  No  extended  state- 
ment of  the  evidence,  In  my  Judgment,  is 
necessary  to  a  truthful  statement  of  this  ex- 
ception. Counsel  for  the  libelee  have  desired 
to  insert  the  substance  of  all  the  testimony 
offered  in  tbe  case."  The  bill  of  exceptions 
Is  very  long  and  the  evidence  is  voluminous, 
the  trial  having  occupied  five  days.  There  is 
no  reason  why  everything  necessary  to  pre- 
■ent  properly  the  question  of  law  Involved  in 
the  exception  to  the  exclusion  of  a  certain 
class  of  testimony,  relating  to  the  reputation 
of  a  witness,  could  not  have  been  stated  very 
briefly.  The  same  is  true  of  the  facts  bearing 
upon  the  other  exception  relative  to  tbe  con- 
Bldoratlon  by  the  Judge  of  a  certain  writing, 
material  to  the  issue,  which  was  discovered 
by  bim  upon  blotting  paper,  bound  in  as  one 
of  tbe  interleaves  in  a  hotel  register  that  was 
irat  in  evidence  and  taken  away  by  the  Judge 
for  examination  at  the  close  of  the  trial, 
he  having  heard  the  case  under  our  practice 
without  a  Jury.  This  writing  had  not  been 
discovered  by  counsel  in  their  examination  of 
tbe  book. 

Tbe  commissioner  has  indicated,  by  era- 
sores  and  insertions  throughout  the  evidence, 
what  should  be  admitted  and  what  added  to 
make  the  report  of  the  testimony  an  impar- 
tial statement  of  that  which  was  presented 
at  the  trial.  The  report  shows  tbat  the  bill, 
as  filed,  was  colored  by  tbe  zeal  of  counsel 
to  present  the  case  in  a  form  as  favorable  as 
poeslble  to  his  client  The  Judge  was  plainly 
right  in  disallowing  this  bill  of  exceptions. 
In  the  first  place,  probably  by  an  uninten- 
tional error  on  the  part  of  the  libelee's  coun- 
sel, it  stated  that  an  exception  was  taken  that 
was  not  taken.  Next  it  contained  a  long  re- 
port of  evidence  which  was  wholly  unneces- 
sary to  a  proper  presentation  of  the  legal 
questions  raised,  and  was  therefore  irrelevant 
and  objectionable.  Such  a  statement  of  tes- 
timony, if  made  with  a  view  to  affect  the 
court,  through  the  sympathies  or  feelings  of 
the  Judges,  and  to  incline  them  to  a  revision 
of  the  findings  of  fact  made  at  the  trial,  is 
not  for  a  legitimate  purpose.  Thirdly,  the 
picture  of  the  case  that  it  presented  was 
much  changed  In  color,  probably  without  de- 
liberate purpose,  by  the  strong  feeling  of  the 
advocate  for  the  client  whom  he  represented. 

It  is  the  duty  of  counsel  to  present  a  bill 
of  exceptions  In  such  a  form  tbat  the  Judge 
may  properly  allow  It  without  injustice  to 
tlie  opposing  party.  If,  through  misunder- 
standing or  mistake,  a  bill  of  exceptions  needs 
amendment  as  will  often  happen,  it  ought  to 
be  put  tn  proper  form,  so  that  it  can  be  al- 
lowed by  the  Judge  without  Jeopardizing  the 
rights  of  any  party.  Proof  'Of  a  bill  of  ex- 
ceptions before  this  court  through  the  ap- 
iwintment  of  a  commissioner  is  a  remedy  that 
sometimes  may  be  necessary;  but  it  Is  in- 
tended only  for  cases  In  which  the  except- 


ing party  has  attempted,  intelligently  and  in 
good  faith,  but  unsuccessfully,  to  obtain  tbe 
allowance  of  a  bill  of  exceptions  which,-  in 
general,  is  a  correct  statement  of  the  materi- 
al questions,  made  with  due  regard  to  the 
rights  of  the  opposing  party.  While  this 
Court  has  sometimes  dealt  liberally  wltli  par- 
ties who  have  made  slight  unintentional  er- 
rors, when  afterwards  they  have  asked  to 
prove  a  bill  of  exceptions,  it  is  important 
tliat  the  rights  of  parties  having  a  verdict  or 
finding  in  their  favor  should  be  protected,  so 
that  they  may  be  saved  unnecessary  litiga- 
tion and  expense. 

In  the  present  case  we  are  of  opinion  that 
the  bill  of  exceptions  presented  to  the  Justice 
was  not  conformable  to  the  truth,  within  tbe 
meaning  of  the  statute.  It  follows  tliat  it 
was  rightly  disallowed,  and  that  tbe  petition 
before  us  must  be  dismissed. 

We  reach  this  result  with  less  regret  than 
we  should  feel  in  a  case  where  it  was  appar- 
ent upon  the  record,  as  it  is  not  here,  tlut 
there  had  been  an  error  of  law  at  the  trial, 
and  that  a  party  would  suffer  from  a  wrong 
decision. 

Petition  dismissed. 


(207  Mara,  m) 

-  SNOW  et  aL  t.  RIOB  et  aL 

(Supreme  Judicial  Court  of  Massachnaetta. 

Suffolk.    Jan.  4,  1911.) 

Landi^ord  and  TEy/Lfn  (|  200*)  —  Rent  — 

AVOUNT— ASSXSSHEirr  CM  PSOPBBTT. 

Under  Rev.  Laws,  c.  50,  i  8  (Pub.  St 
1882,  c.  51,  $  8),  codified  from  St.  ISTT.,  c.  882,. 
g  9,  providing  that  when  an  assessment  is 
made  on  an  estate,  the  whole  or  part  of  whidt 
Is  leased,  the  owoer  shall  pay  the  aasessment. 
and  may  collect  of  the  lessee  an  additional  rent 
for  the  portion  so  leased,  equal  to  10  per  cent 
per  annum  on  that  proportion  of  the  whole 
sum  paid  which  the  leased  ^portion  bears  to  tbe 
whole  estate,  after  deducting  any  amount  be 
may  have  received  for  damages  above  what  he 
has  necessarily  expended  by  reason  of  such 
damages,  the  liability  of  the  tenant  for  the  ad- 
ditional rent  does  not  accrue  until  the  payment 
of  the  assessment  by_  tlie  owner,  and  will  be 
oomputed  from  that  time  prospectively,  and  not 
from  tbe  levying  of  the  aasessment 

[Ed.  Note.— For  other  cases,  see  IJandlord  and 
Tenant,  Dec  Dig.  |  200.*] 

Exceptions  from  Superior  0>urt,  8nff<^ 
County;  John  H.  Har^,  Judga 

Action  by  Hairy  G.  Snow  and  othem 
against  Frederick  B.  Rice  and  others,  execu- 
tors. Heard  on  exceptions  by  plaintiffs.  Bx- 
ceptlons  overruled. 

Gaston,  Snow  &  Saltonstall  and  A.  A.  Bal- 
lantine,  for  plaintiffs.  B.  R,  Thayer  and  R. 
G.  Dodge,  for  defendants. 

SHELDON,  J.  The  plaintiffs,  being  tbe 
owners  of  an  estate  in  Boston,  leased  a 
portion  thereof  to  one  Rice,  the  defend- 
ants' testator,  for  a  term  running  from  Jan- 
uary 1,  1898,  to  April  1,  1906,  and  Rice's 
occupation   continued   for  a   month  longer. 
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On  I>ecein1)er  24,  1900,  daring  Rice's  ten- 
ancy and  while  he  was  In  possession  un- 
der his  lease,  a  betterment  assessment  of 
111,086.33  was  doly  levied  upon  the  plain- 
tiffs' estate.  They  did  not  thai  pay  this 
assessment,  but  filed  a  petition  in  the  supe- 
rior court:  fixc  Its  reduction  or  abatement 
On  December  7,  1906,  after  Rice's  tenancy 
and  possession  had  aided,  a  Judgment  by 
agreement  between  the  plaintiffs  and  the 
city  of  Boston  was  entered  for  the  sum  of 
$8,500  without  interest,  and  on  December 
13,  1906,  they  paid  that  sum  to.  the  dty. 
Th^  seek  in  this  action  to  recover  from  the 
dtfradants  ten  per  cent,  upon  the  proper  pro- 
portion of  this  sum  from  the  time  when  the 
assessment  was  levied  to  the  end  of  Rice's 
tenancy. 

The  plaintiffs'  right  of  action  is  based 
upon  the  provisions  of  Rev.  Iiaws,  c.  SO,  {  8, 
formerly  Pub.  St  1882,  c.  51,  §  8.  The  orig- 
inal statute  which  was  successively  codified 
into  these  sectlcms  of  the  Public  Statutes 
and  of  the  Revised  Laws  was  St  1871,  c. 
382,  %  9.  Some  verbal  changes  were  made 
in  the  codification;  but  we  prefer  to  look  to 
the  language  of  the  original  act,  as  it  is  prop- 
erly agreed  that  its  construction  has  re- 
mained unchanged.  Great  Banington  v. 
Gibbons,  199  Mass.  627,  529,  85  N.  E.  737. 
That  language  is  as  follows:  "When  an  as- 
sessment is  made  upon  an  estate,  the  whole 
or  any  portion  of  wlilch  is  leased,  the  owner 
of  the  estate  shall  pay  the  assessment,  and 
may  thereafter  collect  of  the  lessee  an  ad- 
ditional rent  for  the  portion  of  the  estate 
so  leased,  equal  to  ten  per  centum  per  annum 
on  that  proportion  of  the  whole  sum  paid, 
which  the  leased  portion  bears  to  the  whole 
estate,  after  deducting  from  the  whole  sum 
■o  paid,  any  amount  he  may  Iiave  received 
for  damages  to  the  estate,  above  what  he  has 
necessarily  expended  on  such  estate  by  rea- 
son of  such  damages." 

It  is  manifest  that  the  owner  cannot  col- 
lect this  additional  rent  from  his  tenant  until 
after  he  has  himself  made  payment  to  the 
dty.  Until  then,  the  tenant  Is  not  required 
to  pay  anything.  And  while  the  question  is 
not  free  from  doubt,  we  are  of  opinion  that 
not  only  is  the  time  of  payment  by  the  ten- 
ant thus  delayed,  but  that  his  obligation  to 
pay  does  not  come  into  being  until  the  own- 
er's payment  shall  be  made,  and  that  the  lia- 
bility then  becomes  merely  a  future  liability 
to  be  reckoned  from  that  time,  not  a  lia- 
bility also  for  a  past  time. 

Under  the  construction  contended  for  by 
the  plaintiffs.  Rice  had  after  December,  1900, 
no  possible  means  of  determining  for  what 
amount  of  rent  he  was  liable;  he  knew  only 
tbat  It  could  not  exceed  what  he  had  agreed 
to  pay  plus  10  per  cent  on  what  after  years 


of  litigation  might  be  found  by  a  }ury  within 
the  limit  of  the  original  assessment  to  be 
the  correct  betterment,  or  on  whatever  oth- 
er sum  within  the  same  limit  the  city  and 
the  owners  might  agree.'  A  constructl(» 
which  thus  would  leave  the  amount  of  s 
tenant's  liability  in  the  air  ought  not  unnec- 
essarily to  be  adopted.  Nor  can  the  tenant 
in  such  a  case  know  whether  the  owner  will 
avail  himself  of  his  right  to  pay  the  assess- 
ment in  three  or  In  ten  annual  installments 
under  Rev.  Laws,  c.  60,  {§  6, 15.  If  the  owner 
should  so  elect,  aQd  If  the  tenant  is  undtf 
the  fixed  liability  to  pay  10  per  cent  of  the 
amount  of  the  assessment,  even  though  the 
payment  be  postponed  it  is  yet  an  absolute 
liability,  and  it  is  difficult  to  see  how  the 
tenant's  rights  could  be  protected  If  the 
owner  after  paying  one  or  more  of  the  de- 
layed Installments  should  default  upon  the 
others,  leaving  the  property  to  be  sold  under 
the  Hen  thereon.    Rev.  Laws,  c.  60,  (  17. 

The  owner,  moreover,  if  he  fears  that  be 
win  not  receive  from  his  tenant  a  proper  re- 
turn for  the  Increased  value  of  the  estate^ 
can  protect  himself  by  at  once  paying  the  aa- 
sessment  and  thus  fixing  the  starting  point 
of  the  tenant's  obligation.  No  such  mode  of 
protecting  himself  is  available  to  the  tenant 

The  words  of  the  statute,  while  they  do 
not  absolutely  preclude  the  possibility  of  sus- 
taining the  plaintiffs'  contention,  are  more 
In  harmony  with  the  view  which  ^re  have 
taken.  A  provision  tttat  after  the  happening 
of  a  certain  event  one  may  collect  a  sum  to 
which  but  for  that  provision  he  would  have 
no  right  at  all,  naturally  indicates  that  the 
liability  is  to  accrue  only  upon  such  happen- 
ing and  is  to  cover  only  the  future.  The 
owner's  obligation,  or  rather  the  charge  upon 
bis  estate,  does  date  from  the  levying  of 
the  assessment;  butthat  of  the  tenant  arises 
only  from  the  terms  of  the  statute  that  cre- 
ates It,  and  cannot  be  extended  beyond  the 
proper  scope  of  those  terms.  Nor  Is  it  ma- 
terial that  it  may  be  for  the  Interest  of  the 
owner  to  seek  by  petition  under  Rev.  Laws, 
c.  60,  (  6,  to  reduce  the  amount  of  the  as- 
sessment and  for  tbat  reason  to  delay  mak- 
ing his  payment,  and  that  he  thus  may  lose 
the  opiwrtunlty  to  gain  from  his  tenant  a 
return  upon  his  involuntary  investment 
This  simply  gives  him  one  more  considera- 
tion to  weigh  in  determising  what  course 
it  will  be  for  his  Interest  to  adopt 

The  result  Is  that  as  the  defendants'  testa- 
tor was  not  a  tenant  at  all  when  the  lia- 
bility of  the  plaintiffs'  tenants  accrued,  this 
action  cannot  be  maintained;  the  defendants' 
third  request  for  rulings  was  rightly  given; 
and  the  other  questions  argued  need  not  be 
considered. 

Bxceptions  overruled. 
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M.  STEINBRT  ft  SONS  CO.  T.  TAGBOT  et  «L 

(Sapreme  Jndicial  Court  of  Massachmetta. 

Suffolk.    Jan.  4,  19U.) 

1.  MaSTCB  and  SfeBTAHT  d  29*)  —  Stbikxs — 
,.  JOSTinOATION. 

A  strike  to  obtain  higher  wagea  and  thoit- 
•r  periods  of  labor  is  justifiable. 

[Bid.  Note.— For  other  case4,  see  Master  and' 
Servant,  Cent  Dig.  {29;    Dec.  Dig.  i  29.*] 
8.  Masirb  awd  Sbrvant  (J  388*)— IiriKBna- 
•  encb    with    euplotuent  —  adtkbtibina 

Stbike. 

'  Driving  through  the  streets  a  wagon  bear- 
ing placards  announcing  a  strike,  withoot  pick- 
eting, the  blocking  of  streets,  or  actual  inter- 
ference with  the  employer,  or  with  the  men 
employed  in  place  of  the  strikers,  is  not  wrongs 
fnl,  In  view  of  St.  1910,  c.  445,  imposing  on 
an  employer,  while  a  strike  lasts,  the  duty  to 
inform  persons,  whom  he  solicits  to  take  the 
place  of  the  striken,  of  the  existence  of  the 
strike. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  I  838.*] 

&  Toms  ({  10*)— StbiiAubs— TxaiiiNATioN. 

Where,  soon  after  a  strike  was  •  declared, 
the  employer  secured  men  to  take  the  place  of 
the  strikets,  and  has  ever  since  had  an  adequate 
force,  and  is  not  taking  any  new  men,  and  of 
tia  eleven  men  who  left  the  employment  eight 
soon  secured  other  employmant  in  the  aam* 
kind  of  work,  and  three  have  left  the  com- 
monwealth, and  the  international  organization 
with  whicn  the  strikers'  labor  union  was  af- 
filiated ceased  to  aid  their  ^CTorts  any  further, 
the  strike  was  ended. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent 
pig.  J  10;    Dec.  Dig.  |  10.*] 

4.  ToBTB  (I  10*)— Intiefebiro   with   Buei- 
NESS  — Adtebtisino    Stbiek— "MAUOions- 

Driving  a  wagon  through  th*  street*,  bear- 
ing a  placard  announcing  the  existence  of  a 
strike,  long  after  the  strike  had  in  fact  ended, 
was  manifestly  intended  to  injure  the  employer, 
and  waa  done  "maliciously,"  within  the  legal 
meaning  of  that  word. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent. 
Dig.  i  10;    Dec.  Dig.  f  10.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  5,  pp.  4311-1318 ;   vol.  8,  p.  7714.] 

5.  iNJCitcTioN  (f  66*)— SuBjEoi  OF  Relief- 
Personal  RiOBTB. 

Driving  through  the  streets  a  wagon  bear- 
ing placards  announcing  the  existence  of  a 
strike,  long  after  the  strike  has  in  fact  ended, 
though  not  shown  to  have  caused  any  damage 
to  the  employer,  will  be  enjoined ;  the  case  not 
coming  within  the  doctrine  that  equity  will 
not  enjoin  the  publication  of  a  libel. 

[E!d.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  U  108,  109;   Dec  Dig.  |  65.*] 

Report  from.Sapttior  Ooort,  SofColk  Coun- 
ty;  J.  B.  Bicbardson,  Judge. 

Salt  by  the  M.  Steinert  ft  Sons  Company 
against  George  F.  Tftgen  and  otbers  for  in- 
junction. Heard  on  report  of  a  justice  of 
the  superior  court.    Decree  for  plaintiff. 

.  Plaintiff  is  a  corporation  engaged  in  the 
■ale  and  moving  of  pianos.  All  the  defend- 
ants are  members  of  a  certain  voluntary  as- 
sociation, called  "Piano  and  Fumitore  Mov- 
ers' and  Helpers'  Union  843,"  which  is  a 
labor  union  aflSliated  witli  the  International 


Brotherhood  of  Teamsters  and  tlie  American 
Federation  of  Labor.  Plaintiff  employed  a 
number  of  teamsters  for  the  delivery  of 
pianos  to  purchasers,  and  for  moving  pianos 
belonging  to  its  customers  from  place  to 
place,  and  all  of  tliese  teamsters  were  mem- 
bers of  said  union.  In  April,  1910,  the  union 
to  whicb  defendants  belonged  endeavored  to 
secure  an  increase  in  wages  for  the  team- 
sters employed  by  plaintiff  and  shorter  hours 
of  labor,  and  failing  to  do  so,  on  May  2, 
1910,' declared  a  strikft  The  teamsters,  elev- 
en in  number,  at  once  ceased  work.  Plain- 
tiff within  a  few  days  secured  men  to  take 
their  places,  and  lias  liad  since  then  and 
luui  now  an,  adequate  force  and  is  not  seek- 
ing any  new  men.  After  a  short  time  the 
International  Brotherhood  of  Teamsters 
ceased  to  aid  the  strikers  any  further  on  ac- 
count of  an  alleged  failure  of  the  union  to 
comply  witb  the  regulations  (wlilcli  were 
not  shown  to  have  been  broken)  of  the  Bro- 
therhood in  calling  the  strike,  and  the  strik- 
ers sought  other  employment  Of  the  eleven 
men  who  struck,  eight  at  once  secured  posi- 
tions In  Boston  as  piano  movers  or  team- 
sters, and  have  continued  in  such  employ- 
ment, and  the  other  three  have  left  the  stata 
October  H  1910,  defendant  Tagoi,  acting 
in  pursuance  of  a  vote  of  the  union,  hired  a 
horse  and  wagon  and  attached  strips  of 
canvas  to  the  rear  and  sides  of  the  wagon. 
The  canvas  strip  on  each  side  of  the  wagon 
hoTB  the  following  inscription  in  conspicuoua 
letters  six  Inches  high: 

"The  union  teamsters  are  on  strike  for 
hours  and  wages  at  the  following  places: 

"Hunter  ft  Ross,  Haymarket  Place. 

"M.  Steinert  &  Sons  Co.,  162  Boylston  St" 

On  the  rear  of  the  wagon  was  the  follow- 
ing inscription: 

"I.  B.  of  T. 
A.  F.  of  L." 

nie  defendant  Tagen  employed  the  defend- 
ant Kelley  to  drive  this  wagon  through  the 
streets  of  Boston  every  day  for  one  week, 
passing  in  front  of  plaintliTB  place  of  busi- 
ness and  through  Carver  street  once  eacb 
day,  and  twice  on  one  day  in  sight  of  the 
place  where  the  teamsters  of  plaintiff  wixea. 
not  in  actual  service  congregated,  and  gen- 
erally throughout  the  city,  and  the  defendant 
Kelley  so  drove  it  No  crowds  followed  the 
wagon,  or  Assembled  in  front  of  plalntUTa 
store,  and  no  attempt  other  than  by  the  use 
of  this  wagon  was  made  by  the  defendants, 
or  other  members  of,  the  union  or  th^r 
sympathlMrs,  to  Interfere  with  the  plaintiff 
or  to  intimidate  Its  employes.  Plaintiff  offer- 
ed no  evidence  that  any  of  its  employes  bad 
left  its  employment  or  that  any  person  had 
refrained  from  patronizing  it  on  account  of 
the  display  of  these  signs. 

Hudson  ft  Nichols,  for  plaintiff.  Frederidc 
W.  Mansfield,  for  defendants. 
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SHEDLDON,  J.  The  strike  of  the  plain- 
tiff's employes  In  May  was  tor  the  pnrpoae 
of  obtaining  higher  wages  and  shorter  i>er- 
lode  of  labor.  It  was  a  Justifiable  strike. 
];<.  D.  Wlllcntt  &  Sons  Go.  t.  Drlscoll,  200 
Mass.  110,  113,  114,  130,  85  N.  B.  897,  23 
I<.  R.  A.  (N.  S.)  1236.  It  does  not  appear 
to  have  been  carried  on  In  any  respect  In  an 
unlawful  manner  or  by  the  nse  of  any  ulif air 
coercion  or  wrongful  means.  Nor  conld  we 
say  that  the  particular  act  charged  in  the 
bUI.  to  have  been  done  by  the  defendants 
wonld  be  in  itself  an  unlawful  means  of 
publishing  the  fact  that  a  strike  was  going 
on.  There  was  no  pickettog,  no  blocking  of 
the  streets,  no  actual  interference  with  the 
plaintur  or  with  the  men  whom  it  employed 
In  place  of  the  strikers.  We  see  nothing 
more  than  an  attempt  to  inform  the  public, 
including  probable  applicants  for  work  with 
the  plaintiff,  of  the  fact  of  the  pending 
strike.  Even  if  this  were  before  doubtful, 
we  could  not  now  condemn  It,  in  view  of  the 
provisions  of  St.  1810,  c.  445,  which  imposed 
upon  the  plaintiff  while  the  strike  lasted  the 
duty  to  give  this  information  to  any  persons 
whom  it  solicited,  to  take  the  place  of  the 
strikers.  Of  course,  what  we  have  said 
would  not  be  applicable  to  a  case  presenttag 
different  drcnmstances  from  those  which  ex- 
isted here,  such  as  appeared  for  example  in 
Plant  V.  Woods,  176  Masa  482,  57  N.  E.  1011, 
61  L.  B.  A.  339,  79  Am.  St  Bep.  30,  Vegelahn 
v.  Ountuer,  167  Mass.  92,  44  N.  E.  1077,  35 
L.  R.  A.  722,  57  Am.  St  Bep.  443,  Sherry 
▼.  Perkins,  147  Mass.  212,  17  N.  E.  307,  9 
Am.  St  B«p.  689,  and  similar  cases. 

But  in  the  case  at  bar  the  strike  was 
over.  Although  this. fact  was  not  expressly 
found  in  the  superior  court  In  our  opinion 
It  is  necessarily  to  be  Inferred  from  the 
facts  which  are  found,  and  must  be  taken  to 
be  a  fact  Knowles  v.  Knowles,  205  Mass. 
291,  294,  91  N.  B.  213.  The  strike  was  de- 
clared May  2,  1810.  The  plaintiff  within  a 
few  days  secured  men  to  take  the  places 
of  the  Btrilcers.  has  bad  ever  since  an  ade- 
quate force,  and  ia  not  seeking  any  new  men. 
Of  the  eleven  men  who  left  the  plaintiff's 
employ  eight  soon  secured  and  still  have 
new  employment  in  the  same  kind  of  work 
as  before,  and  three  have  left  this  common- 
wealth. Moreover,  a  short  time  after  the 
strike  began,  the  International  Brotherhood 
of  Teamsters,  the  organization  with  which 
the  defendants'  labor  union  was  affiliated, 
ceased  to  aid  the  strikers  any  further.  It  is 
difficult  to  imagine  a  case,  short  of  a  formal 
agreement  of  both  parties,  in  which  it  could 
be  more  manifest  that  a  strike  had  come  to 
an  end. 

The  defendants'  act  in  driving  the  wagon 
through  the  streets  with  the  placards  com-, 
plained  of  began  on  October  14,  1910,  long 
after  the  end  of  the  strike^  and  has  ^ince 


been  continued.  We  can  see  no  Justiica- . 
tion  of.lt  It  Is  a  false  announcement  not 
adapted  In  any  way  to  benefit  the  defendants 
or  their  union,  but  likely  to  embarrass  the 
plaiatifl  whenever  it  may  need  to  employ 
additional  men.  It  manifestly  was  intended 
merely  to  injure  the  plaintiff.  This  shows 
that  it  was  done  maliciously  within  the 
legal  meaning  of  that  word.  McGurk  V. 
CrMienwelt  199  Mass.  457,  461,  462,  85  N. 
E.  676,  19  I<.  B.  A.  (N.  S.)  661.  The  law 
will  give  a  remedy  for  such  an  act  Mar- 
tell  V.  White,  185  Mass.  255,  257,  69  N.  B. 
1066,  64  L.  B.  A-  260,  102  Am.  St  Bep.  341; 
Hartnett  v.  Plumbers'  Supply  Association, 
169  Mass.  229,  47  N.  E.  1002,  38  h.  B.  A.  194. 

The  case  does  not  come  within  the  doc- 
trine that  equity  wHI  not  enjoin  the  pub- 
lication of  a  libel.  There  is  here  a  wrongful 
act  maliciously  done,  continuing  and  re- 
peated day  by  day,  which,  although  It  is  not 
shown  to  have  caused  as  yet  any  damage  to 
the  plaintiff.  Is  manifestly  intended  to  pro- 
duce that  result,  Is  liable  at  any  time  In  th« 
future  to  do  so,  and  may  cause  <real  and  sub- 
stantial damage  of  which  it  would  be  cer- 
tainly difficult  and  might  be  Impossible  to 
prove  either  the  existence  or  the  quantum  of 
loss.  It  is  like  a  boycott  declared  and  main- 
tained without  cause.  In  such  a  case  equity 
will  give  relief.  This  Is  the  real  doctrine 
of  many  of  our  own  decisions^  Sherry  v. 
Perkins,  147  Mass.  212,  17  N.  B.  307,  9  Am. 
St  Bep.  689;  Vegelahn  v.  Gnntner,  167  Mass. 
92,  44  N.  m  1077,  85  L.  B.  A.  722,  57  Am. 
St  B^.  443;  Plant  v.  Woods,  176  Mass. 
492,  57  N.  B.  1011,  51  Ih  E.  A.  889,  79-  Am. 
St  Bep.  SO;  Pickett  ▼.  Walsh,  192  Mass. 
672,  78  N.  B.  758,  6  L.  B.  A.  (N.  8.)  1067,  116 
Am.  St  Bep.  272 ;  Beekman  v.  Marsters,  195 
Mass.  205,  80  N.  B.  817,  11  L.  B.  A.  (N.  S.> 
2{yi,  122  Am.  St  Bep.  232;  L.  D.  Wlllcutt  ft 
Sons  Co.  V.  DrlscoU,  200  Mass.  110,  85  N.  B. 
897,  28  I*  B,  A.  (N.  S.)  1236 ;  Davis  v.  New 
England  Bailway  Publishing  Co.,  208  Mass. 
470,  89  N.  E.  665,  25  U  B.  A.  (N.  8.)  1024. 
183  Am.  St  Bep.  818.  The  same  principle 
has  been  maintained  in  other  courts.  Bmai^ 
V.  Kane  (O.  O.)  84  Fed.  46;  Lewin  T.  Wels- 
bach  Light  Co.  (C.  0.)  81  Fed.  904;  A.  B. 
Farquhar  Co.  T.  National  Furrow  Oo^  102 
Fed.  714,  42  O.  O.  A.  600,  49  L.  B.  A.  765; 
Dlttgen  V.  Bacine  Paper  Goods  Co.  (O.  C.) 
164  Fed.  85;  National  Life  Ins.  Co.  y. 
Myers,  140  IlL  App.  392;  GUbert  v.  Mickle, 
4  Sandf.  Ch.  867 ;  Brace  v.  E^vans,  85  Pittsb. 
Leg.  J.  899 ;  Murdock  v.  Walker,  152  Fa.  St 
595,  25  Atl.  492,  34  Am.  St  B^.  678;  Barr 
V.  Essex  Trades  GouncU,  63  N.  3.  Eq.  101, 
30  Atl.  881;  Beck  v.  Bailway  Teamsten^' 
ProtecOve  Union,  118  Mich.  497,  77  N.  W.  1^ 
42  L.  B.  A.  407,  74  Am.  St  Bep.  421. 

A  decree  must  be  entered .  giving  to  the 
plaintiff  the  relief  prayed  for. 

So  ordered. 
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GILB  et  al.  r.  PERKINS  et  al. 

(Supreme    Jndicial   Court   of  Massachusetts. 
Essex.     Jan.  2,  1911.) 
Towns  (|  46*)— Expenditubes— Taxation. 

Since  the  statutes  make  full  and  exclusive 
prorision  for  assessing  and  taxing  property,  a 
town  cannot  legally  expend  money  to  take  a 
special  valuation,  to  promote  a  just  and  legal 
assessment  for  the  forthcoming  year. 

(Ed.  Note.— For  other  cases,  see  Towns,  Cent 
Dig.  {81;  Dee.  Dig.  i  46.*] 

Report  from  Superior  Court,  Eesex  Coun- 
ts;  J.  B.  Richardson,  Judge. 

Action  by  William  H.  Glle  and  others 
against  George  H.  Perkins  and  others.  In- 
junction ordered. 

N.  P.  Frye,  for  plaintiffs.  John  P.  S. 
Hahoney  and  C.  J.  Mahoney,  for  respondents. 

KNOWLTON,  C.  J.  It  appears  from  this 
record  that  the  assessors  of  the  town  of 
North  Andorer  made  a  valuation  of  all  the 
taxable  property  of  the  town  as  of  April  1, 
1910,  and  assessed  the  taxes  in  accordance 
tlm'ewltu  and  committed  their  warrant  for 
the  collection  thereof  to  the  tax  collector.  It 
Is  fairly  to  be  inferred  that  on  or  about  the 
1st  day  of  October  of  this  year,  they  de- 
posited with  the  tax  commissioner  a  copy  of 
fbelr  valuation  books  as  required  by  St.  1909, 
c.  490,  pt  1,  i  60,  and  a  copy  of  the  table  of 
aggregates  from  the  lists  of  valuation  and  as- 
sessments, as  required  by  section  59  of  this 
chapter.  They  seem  to  have  performed  all 
their  regular  official  duties  for  this  year. 
It  alao  appears  that  since  completing  this 
aasessment  they  have  set  to  work  to  prepare 
a  new  valuation  of  the  taxable  property  of 
the  town,  with  a  view  to  its  publication.  It 
Is  not  suggested  that  any  use  is  expected  to 
be  made,  or  can  be  made  of  this  Intended 
valuation  in  the  assessment  of  taxes  for  the 
current  year,  for  this  assessment  has  already 
been  completed.  Such  a  valuation  cannot  be 
made  the  basis  of  taxation  for  next  year, 
or  for  any  time  hereafter;  for  under  the 
Btatate  a  new  valuation  must  be  made  by 
the  assessors  as  of  April  iBt  in  each  year, 
mie  proposed  valuation  cannot  be  returned 
to  the  tax  commissioner  under  the  statute, 
for  it  is  not  a  valuation  upon  which  the  an- 
nual assessment  is  made  or  can  be  made. 
The  reason  for  attempting  to  make  it  seems 
to  be  that,  because  of  the  labor  and  the 
practical  difficulties  involved,  the  last  valua- 
tion and  former  valufitions  are  Incorrect  and 
incomplete,  and  the  valuation  upon  which 
the  next  assessment  Is  to  be  made  ought 
to  be  different  « So  it  is  thought  to  be  con- 
venient to  do  work  and  publish  results  that 
may  be  nsed  by  the  asseasors  next  year,  to 
■ave  a  part  of  the  labor  that  otherwise  wUl 
be  Involved  at  that  time  in  making  a  correct 
valuation  as  of  April  1,  1911. 

At  a  meeting  of  the  inhabitants  of  the 


town  held  in  March,  1910,  an  appropriation 
of  $750  was  made  for  the  assessors'  depart- 
ment, which  is  conceded  by  the  parties  to 
cover  the  compensation  of  the  assessors  for 
the  performance  of  their  regular  official  du- 
ties in  making  the  usual  valuation  and  as- 
sessing the  taxes.  An  appropriation  of  $1,- 
500  was  also  made  for  "taking  the  valua- 
tion." In  view  of  the  action  of  die  assessors 
and  of  the  town  in  making  and  publishing  a 
similar  valuation  in  the  years  1860,  1870, 
1880,  1890  and  1900,  It  may  fairly  be  as- 
sumed that  this  appropriation  was  intended 
to  cover  the  expenses  of  preparing  and  pub- 
lishing such  a  valuation  as  the  assessors 
have  lately  been  attempting  to  make ;  so  we 
come  to  the  question  whether  this  is  an  ex- 
penditure that  the  town  can  lawfully  incur. 

All  the  provisions  for  taxation  and  for  val- 
uing property  as  a  basis  for  it  are  statutory. 
The  machinery  and  the  methods  of  using 
it  are  prescribed  with  great  particularity. 
If  these  methods  are  rightly  followed,  ev^y- 
thing  will  be  accomplished  that  needs  to  be 
done  for  the  proper  assessment  of  taxes. 
The  business  is  put  in  the  charge  of  public 
officers  whose  duties  are  carefully  defined. 
Nothing  is  left  to  b'e  done  by  cities  or  towns, 
outside  of  the  channels  which  lead  directly 
to  the  desired  outcome.  Nor  la  there  oc- 
casion for  direction  by  a  city  or  town  to 
the  assessors  themselves,  to  perform  other 
duties  than  those  that  pertain  directly  to 
their  office  for  the  purpose  of  promoting  a 
Just  and  legal  assessment  of  taxes.  The 
whole  subject  is  covered  by  legislaticm.  Cox 
V.  S%ee,  206  ^ass.  380,  92  N.  E.  620;  Welch 
V.  Emerson,  206  Mass.  129,  91  N.  E.  1021. 

The  evidence  indicates  that  in  connection 
with  the  next  annual  assessment  more  work 
should  be  done  by  the  assessors  to  make  the 
valuation  such  as  the  statute  contemplates, 
than  they  have  been  accustomed  to  do  in  re- 
cent years.  Whether  it  would  be  reasonable 
for  the  town  to  add  to  the  compensation 
which  the  statute  gives  them  for  their  serv- 
ices, is  a  question  which  does  not  arise  in 
this  case.  See  Welch  v.  Emerson,  ubi  supra. 
But  for  reasons  above  stated  we  are  of  opin- 
ion that  the  town  under  the  drcumstanoes 
disclosed  by  this  record  cannot  legally  ex- 
pend money  under  the  votes  in  question  for 
the  purpose  of  taking  this  valuation. 

It  does  not  appear  that  the  plaintiffs  have 
been  guilty  of  laches. 

Writ  of  injunction  to  Issue. 


(207  Mass.  J68) 

KINNHT  v.  STEVENS,  Treasurer. 

(Supreme  Judicial  Court  of  Massachusetts. 

Middlesex.    Jan.  4,  1911.) 

1.  Taxation    (§    864*)— Legacy— Successiok 
—Taxes— Statutes— OoNSTRTTcnoN. 

St  1909.  c.  527,  {  1,  making  all  property 
within  the  jurisdiction,  corporeal  or  inrorpore- 
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al,  subject  to  tbe  sacceBsion  tax,  indicates  an 
intention  to  tax  all  property  that  can  be  taxed 
by  the  commonwealtn. 

[Ed.  Note.— For  otiier  cases,  see  Taxation, 
Cent  Dig.  {  1679;  Dec.  Dig.  |  864.*] 

2.  M0BTOAOI»  ({  137*)— BSTAXB  OT  MOBTGAaEE 

^Legai.  TiTue. 

A  mortgagee  takes,  not  merely  a  lien  upon 
the  land  as  security,  but  the  legal  title,  sub- 
ject to  redemption  by  the  mortgagor. 

[Ed.  Note.— Fy>r  other  cases,  see  Mortgages, 
CJent  Dig.  |i  270-276;    Dec  Dig.  {  137.*] 

3.  Taxation    (j   867*)— Stjoomsion   Taxes— 
Pbopebty  Liable— Sitds. 

As  the  mortgagee  has  the  legal  title  of 
land  mortgaged,  and  the  mortgage  thus  has  a 
local  situs,  the  debt  has  a  situs  within  the  ju- 
risdiction where  the  land  lies,  for  the  debt  is  a 
part  of  the  mortgage,  and  must  exist  to  give  it 
validity;  therefore  notes  which  belonged  to  a 
nonresident  testator,  and  are  secured  by  mort- 
gages upon  realty  within  the  state,  have  a  situs 
'Within  the  state,  and  are  therefore  property 
within  the  state  subject  to  the  succession  tax. 

[Ed.  Note. — ^For  other  cases,  see  Taxation, 
Gent.  Dig.  K  1681-1684 ;   Dec.  Dig.  |  867.*] 

4.  Taxation    (§   867*)— Succession    Taxes— 
Pbopebtt    LiABiiB— Situs— Equitabis   In- 

lEBEST. 

The  above  rule  applies  whei«  the  notes  in 
Question  were  secured  by  the  assignment  of  a 
real  estate  trust  by  way  of  mortgage. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  1681-1684;   Dec.  IMg.  |  867.*] 

Case  Reserved  from  Supreme  Jndlclal 
Court,  Middlesex  County. 

Petition  by  Fhlneas  C.  Kinney,  executor, 
against  Elmer  A.  Stevens,  Treasurer  and  Re- 
ceiver General.  From  a  judgment  for  pe- 
titioner In  probate  court,  respondent  appeals 
to  the  Supreme  Judicial  Court,  wliere  the 
case  was  reserved  for  the  full  court  Be- 
versed. 

Dana  Malone,  Atty.  Gen.,  and  Fred  T. 
Field.  Asst  Atty.  Gen.,  for  appellant  Franl^ 
Gaylord  Cook,  for  appellees  Rugg  and  others. 


KNOWLTON,  C  3.  This  Is  a  petition 
brought  by  the  executor  of  a  foreign  will  for 
Instructions  as  to  whether  certain  promis- 
sory notes  secured  by  mortgages  upon  real 
estate  In  Massachusetts,  and  one  note  secur- 
ed by  an  assignment  of  an  Interest  in  a  real 
estate  trust,  all  belonging  to  the  testator  at 
the  time  of  his  death,  are  subject  to  a  suc- 
cession tax  under  the  laws  of  this  common- 
wealth. The  notes  were  all  in  his  posses- 
sion at  his  domicile  In  New  Hampshire. 

St  1907,  c.  663,  I  1,  as  amended  by  St 
1909,  c.  268,  and  by  St  1909,  c.  527,  |  1,  un- 
der which  the  resx)ondent  claims  the  tax,  in- 
cludes "all  property  within  the  jurisdiction 
of  the  commonwealth,  corporeal  and  Incor- 
poreal, and  any  interest  therein,  whether  be- 
longing to  the  Inhabitants  of  the  common- 
wealth or  not," .  and  makes  It  subject  to  a 
tax  upon  the  succession,  If  it  passes  by  will 
or  the  laws  regiilating  Intestate  succession. 


with  certain  exceptions  which  we  need  not 
consider.  This  language  Indicates  an  inten- 
tion on  the  part  of  the  Legislature  to  tax  all 
property  that  It  has  the  power  to  tax.  The 
statute  Is  as  broad  as  the  jurisdiction  of  the 
commonwealth.  The  question  before  us  la 
whether  these  securities  are  property  with- 
in the  jurisdiction  of  the  commonwealth,  tn 
reference  to  taxation  upon  the  succession. 

Under  the  laws  of  Massachusetts  a  mort- 
gagee takes,  not  merely  a  lloi  upon  the  land 
as  security,  but  he  holds  the  legal  title  to  It, 
subject  to  a  right  of  redemption  In  the  mort- 
gagor. The  Interest  of'  the  mortgagee  Is  made 
subject  to  taxation  by  our  statutes,  and  the 
property  taxable  to  the  mortgagor  Is  dimin- 
ished by  a  deduction  of  the  value  of  the  in- 
terest held  by  the  mortgagee.  St  1909,  c 
490,  pt  1,  a  16,  18,  45;  Sullivan  v.  Boston, 
198  Mass.  119-124,  84  N.  E.  448.  While, 
for  general  purposes,  the  Interest  of  the 
mortgagee  is  treated  as  personal  property. 
It  has  a  local  situs,  and  carries  with  It  an 
ownership  of  the  land  until  it  Is  redeemed 
by  the  payment  of  the  debt  In  performance 
of  the  condition.  The  debt,  which  is  the  ob- 
l^atlon  of  the  debtor  to  pay,  and  the  land, 
which  Is  the  security  for  the  payment  of  the 
debt,  are  Individual  parts  of  a  single  valua- 
ble property  in  the  mortgagee,  which  may  be 
made  available  in  different  ways.  Tlie  debt 
l)eIongB  with  the  mortgage,  and  It  must  co- 
exist to  give  the  mortgage  validity.  For 
that  purpose  It  has  a  situs  within  the  JnrlB- 
dlctlon  of  the  state  where  the  land  Ilea.  It 
was  held  in  McGurdy  v.  McCurdy,  107  Mass. 
248,  83  N.  E.  S81,  16  L.  R.  A.  (N.  S.)  328, 
that  the  tax  upon  the  succession  to  real  es- 
tate in  this  commonwealth,  which  belonged 
to  a  decedent  in  anotho*  state  and  was  sub- 
ject to  a  mortgage,  was  to  be  assessed  only 
upon  the  value  of  the  property  above  the 
mortgage.  This  was  upon  the  ground  that 
what  passed  upon  the  death  of  the  mortgagor 
was  only  the  value  of  his  interest,  whlcli 
was  the  value  of  the  real  estate  less  the 
amount  of  the  debt  that  was  a  charge  upon 
It  This  was  equivalent  to  holding  that,  up- 
on the  death  of  the  mortgagee,  his  interest  in 
the  real  estate,  to  the  amoimt  of  his  debt, 
would  iMiss  in  succession  to  his  representa- 
tives. 

The  same  doctrine  has  been  held  In  states 
where  the  mortgagee  has  only  a  lien  upon 
real  estate.  It  is  the  law  of  the  Supreme 
Court  of  the  United  States.  Savings  and 
Loan  Society  v.  Multnomah  County,  169  U 
S.  421,  18  Sup.  Ct  392,  42  L.  Ed.  803;  Bris- 
tol ▼.  Washington  County,  177  U.  S.  133,  20 
Sup.  Ct.  585,  44  L.  Ed.  701.  It  Is  also  es- 
tablished by  well-reasoned  opinions  of  courts 
In  several  states.  Allen  t.  National  State 
Bank,  92  Md.  509,  48  Atl.  78,  52  K  R.  A. 
760,  84  Am.  St  Rep.  517;  In  re  Merriam's 
Estate,  147  Mich.  630,  111  K  W.  196,  9  L. 
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R.  A.  (N.  S.)  1104,  118  Am.  St  Rep.  561; 
In  re  Rogers'  Estate,  149  Mlcb.  305,  112  N. 
W.  931, 11  L.  R.  A.  (N.  S.)  1134,  119  Am.  St 
Rep.  677;  Mumford  t.  Sewall,  11  Or.  67,  4 
Pac  585,  50  Am.  Rep.  462.  The  fact  that 
the  laws  of  the  state  and  the  Jurisdiction  of 
Its  courts  must  be  Invoked  for  the  preeerra- 
tion  and  enforcement  of  rights  under  the 
mortgage  is  an  important  consideration  lead- 
ing to  this  result  Upon  the  facts  of  this 
case,  we  are  of  opinion  that  the  notes  and 
mortgages  are  property  In  the  Jurisdiction 
of  this  commonwealth,  within  the  meaning 
of  the  statute,  although  they  were  held  by 
the  trustee  at  his  domicile  In  New  Hampshire 
at  the  time  of  his  death.  We  are  also  of 
opinion  that  they  were  in  tbla  Jurlsdictton 
so  as  to  subject  them  to  a  succession  tax  hue, 
within  the-  doctrine  of  the  Ck)nstltntlon  of 
the  United  States  that  allows  states  to  Im- 
pose taxes  only  upon  persons  or  property 
.wiithln  their  Jurisdiction. 
•  .The  note  secured  by  the  couTeiyance  of  the 
'dQKMit  book  la  the  Cambridge  Real  Blstate 
Associates  differs  from  the-  others  only  In  the 
natnte  of  the  property  conveyed  as  security. 
.This  property  was  a  valuable  Interest  In  real 
•estate  In  Cambridge,  the  legal  title  to  which 
was  held  by  trustees.  The  testator  held  an 
■equitable  Interest  In  It  as  security  for  the 
note  at  the  time  of  Us  death.  This  Interest 
passed  under  the  will,  for  the  use  of  his  leg- 
atees at  the  time  of  his  death,  Just  as  the 
mortgaged  property  did.  It  passed  to  the 
tixecntor  for  purposes  of  administration,  and 
to  be  turned  Into  money  which  was  to  be 
paid  by  the  executor  to  those  for  whose  use 
It  war  collected.  Although  the  testator  held 
enly  an  equitable  Interest  In  this  real  estate, 
Instead  of  a  legal  Interest  we  perceive  bo 
difference  In  principle  between  the  passing 
of  this  interest  in  succession  and  the  pass- 
4ng  of  his  Interest  under  a  mortgage  held  In 
like  manner  as  security  for  a  debt  We  are 
ef  opinion  that  all  this  property  Is  subject 
to  the  tax  upon  succession  prescribed  by  our 
law. 

There  Is  strong  ground  for  the  respondent's 
Contention  that  because  the  debts  In  all  of 
■these  cases  could  only  be  enforced.  In  the 
ordinary  way,  against  the  debtor  by  the  aid 
of  our  courts,  we  ought  to  hold  that  they 
are  property  within  the  Jurisdiction  of  the 
toommonwealdi,  and  subject  to  taxation  un- 
der this  statute.  See  Blackstone  t.  Miller, 
188  n.  S.  189,  23  Sup.  Ot  277,  47  L.  Ed.  430; 
Matter  of  Daly,  100  App.  Dlv.  878,  91  N,  T. 
Supp.  858,  affirmed  In  182  N.  T.  624,  74. N. 
B.  1116;  Rothschild  t.  Knight  176  Mass.  48- 
54,  67  N.  E.  837.  The  question  raised  by  this 
part  of  the  argument  except  so  far  as  it 
bears  upon  the  other  part  of  the  case,  we 
do  not  decide.  , 

,  Decree  of  probate  court  reversed. 


(MT  VMM.  tsn 

SMALL  et  at  t.  CAHOON  et  aL 

(Supreme  Judicial  Court  of  Massacfausetta. 

Barnstable.     Jan.   4^    IWX.) 

1.  Rklioious  SociETiEa  (S  18*)— OaoAinzA- 
noN  AND  SuFPOBT— Sale  or  Pkws— Rights 
OF  Pewholdebs. 

Where  a  church  biUIding  was  erected  with 
the  proceeds  of  a  sale  of  pews,  and  the  pewhold- 
ers  and  their  luccesaon  became  members  of  a 
voluntary  unincorporated  religious  society,  the 
e.xpenses  of  which  were  met  by  taxes  and  rent- 
als on  the  pews,  the  pewholders  under  the  con- 
stitution being  the  society,  the  title  and  bene- 
fida]  interest  in  the  chnroi  Is  is  the  pewhold- 
era. 

[Eld.  Note.— For  other  cases,  see  Religious 
Societies,  Dec.  Dig.  {  1&*] 

2.  Rklioious  Socxetiss  ({  25*)— Ikjttbt  to 
Reai.  Pbopebtt— Church  BuiLDmo— Pxw- 

BOLDBBS— RKUOTAI.  OF  ChUBCH  BUULDINO— 

Action. 

Complainants  In  a  petition  to  enjoin  the  re- 
moval of  a  church  bnilding  were  peVhoIderg  in 
a  religious  society,  which  had  erected  a  church 
buildlBg  in  1857  from  the  proceeds  of  a  sale  of 
pews,  and  whidi  was  supported  by  taxes  upoo 
the  pews  until  1875,  after  which  date  the  so- 
ciety was  supported  bv  v<dnntary  contributions, 
though  the  terms  of  the  vote  making  this 
change  were  not  set  out;  but  thereafter,  as 
before,  the  i>ewholdera  exercised  the  exclusive 
right  to  vote  at  meetings  of  the  society,  and 
there  was  nothing  to  indicate  any  abandonment 
by  them  of  their  rights  of  property  in  the  so- 
ciety or  la  its  church  boilding.  On  December 
4,  1900,  a  warrant  was  issued  for  a  meeting  on 
December  13th  to  act  on  authorizing  a  new  ze- 
ligiouB  society  to  remove  the  building,  and  at 
an  adjourned  meeting  it  was  voted  to  remove 
the  building.  The  first  meeting  was  not  called 
as  required  by  the  constitnti^on  of  the  sode^, 
and  the  posted  notice  of  it  had  not  been  seen  by 
complainants,  and  they  had  not  been  present 
Btii,  .that  complainants'  title  and  beneficial  in-  • 
terest  were  not  bound  by  such  vote,  and  that 
they  were  entitied  to  an  iajunction  to  testcain 
the  removal  of  the  church  building. 

[Ed.  Note.— For  other  cases,  see  Religions  So- 
cieties, Cent  Dig.  U  164-167;  Dec.  Dig.  i  26.*] 

Report  from  Superior  Court,  Barnstable 
County;  James  B.  Richardson,  Judge. 

Suit  by  Samuel  Small  and  others  against 
Alonzo  F.  Cahoon  and  others  to  restrain  re- 
moval of  a  church  building.  Reference  was 
made  to  a  master,  and  the  cause  was  re- 
ported to  the  Supreme  Judicial  Court  on  the 
master's  report  and  exceptions.  lujunctlon 
awarded. 

Petition  to  enjoin  the  removal  of  a  church 
building  from  Its  present  location  in  South 
Harwich  to  the  adjoining  village  of  South 
Chatham,  a  distance  of  about  3,000  feet 
Complainants  derive  their  title  from  original 
pewholders  by  inheritance.  Respondents  are 
the  building  committee  of  a  recently  organiz- 
ed religious  society  in  South  Chatham  called 
the  "Bethel  Society."  The  respondents  are  In 
favor  of  evangelical  preaching,  while  com- 
plainants favor  so-called  liberal  preaching. 
The  church  was  built  in  1867,  the  organiza- 
tion being  voluntary,  undenominational,  and 
unincorporated,  known  throughout  Its  history 
as  the  "Bethel  Society."    Money  to  pay  for 
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the  chnrcb  was  raised  by  the  sale  of  pews 
and  the  pewholden  became  members  of  the 
Bethel  Society.  On  December  4,  1909,  a 
warrant  was  Issued  for  a  meeting  to  be  held 
December  13th  to  act  upon  an  article  to  au- 
thorize the  new  society  to  move  the  church; 
but  no  action  was  taken  at  that  meeting,  an 
adjournment  being  had  to  December  23d,  and 
at  that  meeting  it  was  voted  to  remove  the 
church,  but  no  members  of  the  society  or 
pewbolders  from  South  Harwich  were  pres- 
tat  at  this  meeting. 

H.  H.  Baker  and  John  H.  Paine,  for  com- 
plainants.   Charles  Bassett,  for  respondents. 

SHEfLDON,  3.  Upon  the  facts  found  by 
the  master  and  the  statements  made  at  the 
argument  by  the  defendant's  counsel,  It  ap- 
pears that  before  the  year  1875  the  title  to 
this  church  was  In  the  pewbolders.  The 
building  seems  to  have  been  erected  on  the 
land  of  some  third  person  with  his  consent 
It  was  paid  for  out  of  the  fimds  obtained 
from  the  sale  of  pews.  It  was  the  pewbold- 
ers who.  held  the  beneficiary  Interest  In  the 
building  and  were  entitled  to  Its  enjoyment 
In  re  New  South  Meeting  House,  13  Allen, 
497.  60SL  The  constitution  under  which  the 
original  society  was  organized  is  to  the  same 
effect  It  provides  for  the  meetings  of  "the 
Society  (or  pewbolders)."  It  recognizes  only 
pewbolders,  or  persons  renting  pews.  The 
exposes  of  the  church  were  to  be  met  by 
taxes  upon  the  pews.  Since  1876,  however, 
the  church  has  been  supported  by  voluntary 
contributions,  and  not  by  such  taxes.  But 
we  have  not  before  us  the  terms  of  the  vote 
by  which  this  change  was  made;  and  there 
Is  nothing  to  indicate  that  the  pewbolders 
have  abandoned  any  of  their  rights  of  prop- 
erty. On  the  contrary,  these  rights  were 
still  recognized  as  they  had  been  before. 
The  right  to  vote  at  meetings  of  the  society 
and  thus  to  control  its  affairs  was  stlU,  as 
before,  conceded  only  to  pew  owners,  or  to 
persons  who  at  the  time  rented  pews.  The 
plaintiffs  are  pewholdera. 

A  new  religious  society  calling  itself  the 
Bethel  Society  has  been  organized  in  the 
neighboring  village  of  South  Chatham,  and 
the  purpose  of  the  defendants  Is  to  move  this 
buUdtng  into  that  village  and  appropriate  it 
to  the  use  of  the  new  society,  thus  perma- 
nently depriving  the  plaintiffs  of  their  pro- 
prietary rights  in  the  building  as  it  now 
stands.  Stebblns  v.  Jennings,  10  Pick.  172. 
Manifestly  this  cannot  be  done  without  their 
consent  unless  they  are  concluded  by  the 
terms  of  the  vote  passed  at  the  meeting  of 
the  old  society  on  December  23,  1909.  But 
the  meeting  at  an  adjournment  of  which 
this  vote  was  passed,  was  not  called  as  re- 
hired by  the  first  article  of  the  constitution, 
the  plaintiffs  had  not  seen  the  notice  which 
was  posted  in  the  church  in  attempted  com- 


pliance with  that  article,  and  aai  ot  them 
had  no  knowledge  at  alt  that  the  meeting 
was  to  be  held.  Kone  of  them  was  present 
at  that  meeting  or  at  the  adjournment  there-- 
of.  Bven  if  a  vote  properly  passed  at  a 
duly  called  meeting  to  remove  the  building 
to  an  adjoining  village  In  another  town  and 
there  turn  It  over  to  a  new  society  woulfl 
have  been  valid  and  effectual  against  the  ob- 
jection of  persons  who,  like  the  plaintiffs, 
had  rights  of  property  in  the  building  (Baker 
V.  Fales,  16  Mass.  488),  they  cannot  be  bound 
by  this  vote  (Bef  ormed  Methodist  Society  of 
Douglas  T.  Draper.  87  Mass.  349;  Canadian 
Religions  Society  v.  Parmenter,  180  Mass. 
416,  82  N.  B.  740). 

None  of  the  exceptions  taken  by  the  da- 
fendants  to  the  master's  rulings  upon  the  adr 
mission  or  exclusion  of  evidence  has  been  ar- 
gued, and  we  treat  them  as  waived. 

The  plaintiffs  are  entitled  to  a  decrae 
against  the  defendants  as  prayed  for. 

So  otdeteS. 
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(Supreme  Judicial  (3ourt  ot  Massachusetts. 
Middlesex.    Jan.  4,  1911.) 

1.  Ap»ai,  akd   BBBoa  (I  989*)— Vbbdio*^ 
C0NOI.USIVEHXBS. 

A  verdict  determining  questionB  of  fact  is 
finaL 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  H  8912-3924;  Dec.  Dig.  | 
999.*] 

2.  Apfkai.  and  £]bbob  (t  119(S*)— I<A«  OF  TBS 
Cask. 

A  decision  of  the  Supreme  Judicial  Court 
sustaining;  exceptions  to  a  directed  verdict  for 
defendant  is  the  law  of  the  case,  and  on  a  Bnl>- 
sequent  trial  plaintiff  on  substandaily  Bimilar 
testimony  is  entitled  to  go  to  the  jaiy. 

[i]d.  Note;— For  Other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  H  4661-1866;  Dec.  Dig;  | 
1196.»1 

8.  Tbiai.  (I  143*)— BviDBifaB— Qdxstior  fob 
Jdbt. 

A  conflict  in  the  evidence  presents  only  a 
question  of  fact  for  the  jury. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  842,  343;   Dec.  Dig.  i  148.*] 

4.  Mabteb  and  Sebvart  (g  270*)— Bvidxro^t 
SiMiLABmr  OF  Conditions. 

The  testimony  of  a  servant  suing  for  in- 
juries while  opeiating  a  meat  chopper  In  a  sau- 
sage factory,  as  to  what  he  observed  several 
months  later  while .  looking  into  the  machine 
when  running  as  it  used  to  be  run,  was  admis- 
sible as  against  the  objection  that  there  was  no 
evidence  that  the  macMnewas  running  under 
similar  conditions  as  when  he  was  injuiid;  the 
machine  t>eing  in  the  same  place,  apparentily  set 
up  In  the  same  way,  and  operated  tor  the  same 
purpose. 

[Ed.  Note.^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  917 ;    Dec.  Dig.  {  270.*] 

Exceptions  from  Superior  C!outt,  Middle- 
sex County ;  Jal>ez  Fox,  Judge.  ' 
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Action  by  Charles  W.  Boyd  against  Edwin 
Q:^yIor  and  another.  There  was  a  verdict  for 
plaintiff,  and  defendants  bring  exceptions. 
Overruled. 

Loring,  CJooUdge  &  Noble,  for  plaintiff.  P. 
S.  Maher  and  Edgar  S.  Hill,  for  defendants. 


RDGO,  3.  This  case  has  been  here  twice 
on  Its  merits  npon  the  plaintiff's  exceptions 
to  verdicts  directed  In  the  superior  court  In 
favor  of  the  defendants,  and  the  exceptions 
have  been  sustained  each  time.  195  Mass. 
272,  81  N.  B.  277;  202  Mass.  213,  88  N.  B. 
777.  Now  it  comes  up  on  the  defendants'  ex- 
ceptions, the  Jury  having  found  a  verdict  fbr 
the  plaintiff.  No  new  question  of  law  Is 
presented.  The  testimony  In  Its  fundamental 
aspects  is  the  same  now  as  before.  In  the 
respects  in  which  it  differs  only  questions  of 
fact  were  presented  touching  the  credibility 
of  witnesses  or  weight  of  evidence.  As  to 
these  matters  the  verdict  Is  finaL  The  de- 
cisions heretofore  made  in  the  cause  are  de- 
cisive in  favor  of  the  right  of  the  plaintiff  to 
go  to  the  Jury.  They  have  become  the  law 
of  the  case.  On  their  authority  all  the  re- 
quests for  rulings  presented  by  the  defend- 
ants were  properly  refused. 

The  only  points  now  argued  not  distinctly 
referred  to  in  the  opinion  In  195  Mass.  272, 
81  N.  E.  277,  are  whether  the  plaintiff  was 
a  volunteer  and  whether  the  injury  was  not 
caused  by  bis  slipping.  Plainly  these  are 
covered  by  Inference  from  what  Is  there  said. 
The  plaintiff  testified  that  he  was  acting  un- 
der the  direction  of  Dunton,  and  that  he  did 
not  slip.  Although  there  was  evidence  to 
the  contrary,  this  conflict  presented  no  ques- 
tion of  law,  but  only  one  of  fact  If  the 
plaintiff  was  believed,  the  verdict  was  war- 
ranted. 

The  plaintiff  was  allowed  to  testify  against 
the  exception  of  the  defendants  that  when 
he  returned  to  the  place  of  his  injury  several 
months  after  it  occurred,  on  loolcing  Into  the 
machine  to  see  the  feed  screw,  when  the 
machine  was  running  as  It  used  to  be  run, 
there  was  not  much  that  could  be  seen  other 
than  a  Icind  of  blur.  The  only  ground  urged 
in  support  of  this  exception  is  that  there  was 
no  evidence  that  the  machine  was  running 
under  similar  conditions  as  when  he  was 
hurt.  It  was  In  the  same  place,  apparently  set 
up  In  the  same  way,  being  operated  for  the 
same  purpose^  The  conditions  in  the  absence 
of  anything  to  show  a  changed  situation 
might  well  have  been  found  to  have  l>een 
nearly  enough  like  those  at  the  time  of  the 
injury  to  afford  a  basis  for  the  observation 
made. 

These  exceptions  appear  to  be  frivolous, 
and  they  are  overruled  with  double  costs 
from  the  time  when  these  exceptions  were 
allowed. 

So  ordered. 


(307  Mass.  IH) 
PARROT  et  al.  v.  MEXICAN  CENT.  RT.  CO., 
Limited. 

(Sapreme  Judicial  Court  of  MaasacbnsettB. 
SutFoilc.    Jan.  8,  1911.) 

1.  COBPOBATIOnB    (it    899,    400*)— AaxNTS  — 

BUTEBS. 

The  general  paasenger  agent  and  the  pas- 
senger traflSc  manager  of  a  railroad  company, 
with  duties  to  exercise  direct  charge  over  the 
work  of  soliciting  passenger  traffic  for  the  road, 
and  making  arrangements  for  that  purpose,  and 
to  supervise  generally  the  work  of  the  passen- 
ger department,  have  apparent  authority  •  to 
contract  for  the  publication,  for  a  money  consid- 
eration, of  a  guidebook  to  make  known  and 
popularize  the  hunting  and  fishing  regions 
along  the  line  of  the  rauroad,  and  a  party  deal- 
ing with  them  in  reliance  on  their  ostensible  aa- 
thority  is  not  affected  by  secret  limitations  tliat 
they  must  obtain  permission  from  an  executive 
officer  before  expending  money. 

[Ed.  Note.— For  other  cases,  see  Oorporationa, 
Cent.  Dig.  Sf  1602-1610;    Dec  Dig.   H   899. 

2.  CotntTs  (190*)  — DioinoRS— Coirci.uBiv>- 

HE88. 

The  presiding  justice  on  a  subsequent  trial 
is  not  bound  by  any  intimations  or  expressions 
of  opinion  of  the  judge  at  the  former  trial. 

[Ed.  Note.— For  other  cases,  see  Oonrts,  Cent 
Dig.  {  840;    Dec.  Dig.  199.*] 

8.  APPEAI.  and  EiBBOB  (I  800*)— EXCBFTIONB— 

Questions  Rbviewablx. 

Where  the  presiding  justice  in  an  action 
for  breach  of  contract  refused  requests  for  a  di- 
rected verdict  for  defendant,  and  for  a  ruling 
that  there  was  no  evidence  of  any  breach  of 
contract,  without  asking  counsel  for  defendant 
to  point  out  more  particularly  the  propositions 
of  law  on  which  he  relied,  any  question  of  law 
actually  involved  in  the  Quests  and  refusal, 
though  not  referred  to  or  thought  of  by  the 
judge  or  counsel  at  the  trial,  is  reviewable  in 
the  Supreme  Judicial  Court  on  exceptions. 

[Ed.  Note.— For  ottier  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  860.*J 

4.  Evidence   (S|  80,   81*)- Piksumptionb— 
Laws  of  Otheb  Countbibs. 

The  law  of  a  foreign  state  or  country  must 
be  established  as  a  fact,  either  by  direct  jfvxit 
or  by  a  proper  presumption. 

[Ed.    Note.— For   other   cases,   see  Evidence, 
Cent  Dig.  8|  101, 102;  Dec.  Dig.  H  80,  81.*] 

5.  Evidence    (I    81*)  —  Laws    of    Fobeion 
Countries— Pbesumptions. 

The  court  will  not  presume  that  the  peo- 
ple in  forei^  countries  nave  adopted  the  statn> 
tory  provisions  in  force  in  the  state  where  the 
court  sits. 

[Ed.    Note.— For  other  cases,   see   Evidence, 
Ceht.  Dig.  t  102;   Dec.  Dig.  |  81.*] 

6.  Evidence  (U  80,  81*)— Laws  of  FoBxiaif 
Countries— PBESUMPTioire. 

The  court  may  presume  tliat  ail  states  or 
foreign  countries  governed  by  the  common  law 
regard  the  common  law  in  all  its  details:  hut 
countries  governed  by  a  different  system  of  law 
will  not  be  presumed  to  be  governed  by  tlie 
provisions  existing  only  through  precedents  es- 
tablished by  the  courts,  and  it  will  only  be  pre- 
sumed that  they  recognize  fundamental  principles 
of  right  and  wrong  lying  at  the  foundation  of  hu- 
man society,  and  that  a  direct  violation  of  such 
principles,  to  the  injury  of  another,  creates 
a  legal  liability. 

[Ed.    Note. — For   other   cases,    see   Evidence, 
Gent.  Dig.  jt{  101.  102 ;    Dec.  Dig.  {{  8P,  81.*| 
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7.  BviDKNOB   (I   81*)  —  Ijawb   or  Fobkior 

COUNTBIES— PRKSinumoNs. 

The  court,  in  an  action  on  a  rimple  con- 
tract executed  in  a  foreign  countiy,  to  be  gov- 
emed  by  its  laws,  will  presume,  in  the  absence 
of  evidence  of  the  law  of  the  foreign  coontrr 
not  governed  by  the  common  law,  that  the  con- 
tract creates  a  liability  in  force  in  the  foreign 
conntry,  and  that  a  party  thereto  may  recover 
for  a  oreach  of  the  contract  by  the  advene 
party. 

lEA.   Note.— For  other  cases,   see   lividence, 
Cent  Dig.  |  102;  Dec.  Dig.  {  81.*] 

&  CONTSACTS  (i  tS*)— CoifsiDBBAnoir. 

The  rule  that  a  promise  to  pay  one  for 
doing  that  which  he  is  under  a  prior  legal  duty 
to  do  is  not  binding  for  want  of  consideration 
does  not  apply  where  a  party,  having  entered  in- 
to a  contract  with  the  adverse  party  to  do  cer^ 
tatn  work,  refuses  to  proceed  with  it,  and  the 
adverse  party,  to  secure  to  himself  tne  actual 
performance  ot  the  work  in  place  of  a  right  to 
collect  damages  from   the   party,   promises  to 

Say  an  addinonal  sum,  for  in  that  case  there 
I  a  new  consideration  for  the  promise. 
[Ed.   Note.— For  other  cases,   see    Contiacti, 
Cent  Dig.  {g  273-285 ;    Dec  Dig.  «  75.*] 

9l  COIIT«ACM  (J  7B*)— OONBIDIBATION.    . 

Where  one  was  required,  by  a  binding  writ- 
ten contract  made  with  an  agent  of  a  railway 
company,  to  publish  a  guidebook  for  the  com- 
pany, a  subsequent  oral  agreement  made  in  a 
foreign  country  with  other  agents  of  the  com- 
pany, for  the  publication  of  the  book,  was 
without  consideration,  and  was  not  enforceable. 
[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  ii  273-285 ;    Dec  Dig.  §  75.*J 

10.  CoapoBATioKs  (I  621*)— Actions  — Bvi- 

DENCB— iNSTBUCnONS. 

Where  there  was  evidence  that  a  contract 
made  by  an  agent  of  a  railway  company  for 
the  publication  of  a  guidebook  waa  not  binding 
on  the  company,  because  not  within  the  scope  of 
the  power  of  the  agent,  the  court  could  not 
rule  as  a  matter  of  law  that'  a  subsequent  con- 
tract for  the  publication  of  the  liook,  made  by 
other  agents  of  the  company,  was  without  con- 
dderatioh;  but  the  court  must  submit  the  is- 
sue of  the  validity  of  the  first  contract,  and, 
on  the  jury  finding  the  same  invalid  for  want 
of  authority,  they  must  find  the  second  con- 
tract binding,  because  executed  by  agents  hav- 
ing authority  to  bind  the  company. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  I  621.»1 

11.  CoNTaACTS   ({  321*)  — Bbbaoh  or   Con- 
TBACTa— Bbubdt. 

Where  a  railroad  companv  agreed  to  pro- 
vide (or  the  expenses  incurred  by  plaintiff  in 
Sablisbing  a  guidebook  to  popularize  the  hunt- 
1^  and  fishing  regions  along  the  line  of  the 
railroad,  and  the  general  passenger  agent  of 
the  company  told  plaintiff  to  send  the  mils  for 
his  personal  expenses  to  him,  and  plaintiff  in- 
curred large  expenses,  which  the  company  re- 
fused to  pay,  though  requested,  and  denied 
liability,  plaintiff  could  refuse  to  go  on  with 
his  contract  and  sue  the  company  for  damages 
for  breach  of  contract. 

[EM.   Nbte.^For  other  cases,   see  Contracts, 
Cent  Dig.  U  1506-1627;  Dec  Dig.  {  321.*] 

12.  BvtDBNOK  (I  471*)— Conclusion  or  Wrr- 

NKSS. 

A  question  asked  an  agent  of  a  corporation 
as  to  whether  he  had  authority  to  spend  money 
for  a  specified  purpose  is  properly  excluded,  as 
calling  for  a  conclusion  of  the  agent 

[Ed.    Note. — For   other   cases,    see    Evidence, 
Cent  Dig.  H  2149-21&5;    Dec.  Dig.  I  471.*] 


13.  OOBPOBATIONS     (I     621*)— .lH8TBTJ0T10N»— 
MiSLXADIRO    INSTBUOXIONS. 

A  Statement  of  the  court  that  the  answers 
of  the  vice  president  of  a  railroad  company  to 
questions  as  to  the  powers  of  its  general  pas- 
senger agent  and  paasenger  traffic  manager  were 
evidence  of  facts  showing  the  authority  or  waht 
of  authority  of  the  agents,  but  not  evidence  so 
far  as  the  answers  stated  the  conclusion  of  the 
vice  president  from  the  facts  as  to  the  extent 
of  their  powers,  waa  not  objectionable,  as  mis- 
leading, as  to  the  effect  of  the  testimony  of  the 
vice  president 

[E2d.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  I  621.*] 

14.  Apfeai.  and  Ebsob  (i  1048*)— Hasuuess 

JSBBOB— EXCLtJBION   or  BVIDSNOX. 

The  exclusion  of  a  part  of  an  answer  of  a 
witness  to  an  interrogatory  was  not  prejudicial, 
where  there  was  nothing  material  in  the  part 
excluded  that  had  not  been  folly  stated  In  tha 
earlier  part  of  tbe  answer. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror. Cent  Dig.  §{  4140-4145;  Dec  Dig.  g  104&*] 

Exceptions  from  Superior  Conrt,  Suffolk 
County;    Henry  A.  King,  Judge. 

Actton  tf  Edward  6.  Parrot  and  another 
against  the  M«cican  Central  Hallway  Com- 
pany, Limited.  There  was  a  verdict  for 
plaintiffs,  and  defeidant  bringa  exoeptlona. 
Overroled. 

A.  H.  Rnssell  and  T.  H.  Russell,  for  plain* 
tiffs.    H.  S.  Davis,  for  defendant 

KNOWLTON,  a  J.  In  tbis  case  then 
was  evidence  from  tbe  two  platetlffs  that  an 
oral  agreement  for  the  payment  of  money 
was  made  with  them  by  one  McDonald,  the 
defendant's  general  passenger  agent  In  tbe 
City  of  Mexico,  which,  if  it  was  binding  up- 
on the  defendant  as  a  contract,  justified  and 
required  a  finding  for  tbe  plaintiffs.  Mo- 
Donald  was  not  called  as  a  witness,  nor  was 
Murdock,  the  defendant's  passenger  traffic 
manager,  who  was  said  by  the  plaintiffs  to 
have  been  present  when  this  agreement  was 
made  In  Mexico,  and  to  have  participated  In 
making  It  and  to  have  acted  under  it 

The  defense  was  a  general  denial  that  thla 
agreement  was  made,  and  a  denial  that  ^• 
ther  McDonald  or  Murdock  had  authority  to 
make  it,  and  a  contention  that  such  an 
agreement  could  not  be  proved  by  oral  testi- 
mony because  the  previous  negotiations  be- 
tween the  parties  touching  the  subject  bad 
been  reduced  to  the  form  of  a  contract  in 
writing,  and  that,  If  tbere  was  any  binding 
contract.  It  was  this  writing  which  could  not 
be  contradicted,  varied  or  enlarged  by  evi- 
dence of  an  oral  agreement  The  writing 
was  in  the  form  of  a  letter  from  one  Carson, 
the  defendant's  Eastern  agent  In  the  city  of 
New  York,  to  tbe  plaintiffs.  The  plalntlfTB 
wrote  a  letter  In  reply  accepting  the  terms 
stated  by  Carson. 

The  subsequent  oral  agreement  made  In 
Mexico,  relied  on  by  tbe  plaliitifFs,  was  to 
make  a  payment  In  money  of  a  reasonable 
sum,  probably  $2,000  to  $8,000,  towards  the 
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expenses  of  the  plaintiffs  In  pablishlng  a 
sportsman's  guide  to  the  Mexican  Central 
Railway,  which  was  the  subject  to  which  the 
preTloua  writing  related. 

We  assume,  In  accor^iance  with  the  de- 
fendant's contentions,  that  the  writing  did 
not  call  for  the  payment  of  any  money  by 
the  defendant  to  the  plaintiffs,  that  It  pur- 
ported to  cover  the  whole  subject  of  the  pub- 
lication of  this  guidebook,  that  It  was  In 
such  a  form  as  merged  all  previous  negotia- 
tions between  the  parties,  and  that  the  tes- 
timony of  what  occurred  In  these  negotia- 
tions was  not  comi)etent  to  show  that  the 
writing  was  Incomplete  and  that  the  parties 
contemplated  making  some  further  arrange- 
ments In  regard  to  the  expenses  Involved  In 
the  project  Some  of  these  nratters  are  not 
plain,  and  the  Justices  are  not  unanimous  In 
their  view  of  them. 

Tbe  exceptions  are  to  the  refusal  to  give 
numerous  instructions  requested,  to  Instruc- 
tions given  so  far  as  they  were  inconsistent 
with  those  regnested,  and  to  rulings  upon  ev- 
idence. There  was  a  series  of  requests  as 
to  the  aathoritjr  of  McDonald  and  Murdock 
to  make  the  oral  agreement  relied  on.  Ac- 
cording to  the  testimony,  McDonald  made  the 
agreement,  although  Murdock  wtu  present 
some  of  the  time,  and  took  part  In  the  con- 
versation. As  the  case  was  submitted  to  the 
Jury  It  becomes  necessary  to  consider  wheth- 
er there  was  evidence  that  either  or  both  of 
these  persons  had  authority  to  make  such  a 
contract 

There  was  evidence  from  the  answers  of 
the  defendant's  vice  presldoit  to  Interroga-. 
torles  that  McDonald  was  the  defmdant's 
general  passenger  agent,  with  offices  In  the 
City  of  Mexico,  and  was  held  out  to  the  pub- 
lic as  such  by  the  use  of  his  name  on  letter- 
heads and  otherwise;  that  his  duties  "were 
to  exercise  direct  charge  over  the  work  of 
soliciting  and  securing  passenger  traCDc  for 
the  road,  and  to  make  arrangemoits  for  that 
purpose."  It  also  appeared  that  the  pro- 
posed guidebook  was  Intended  to  "make 
known  and  popularize  the  bunting  and  fish- 
ing regions"  along  the  line  of  the  railroad, 
and  that  the  defendant  before  making  this 
arrangement  with  the  plalntUEs,  had  planned 
to.  publish  a  similar  guidebook  entirely  at  Its 
own  expense.  It  appeared  from  the  answers 
of  the  vice  president  that  the  defendant  at 
and  about  the  time  of  making  this  arrange- 
ment, advertised  In  various  newspapers  and 
magazines,  and  that  contracts  for  such  ad- 
vertising were  made  either  by  Murdock  or 
McDonald.  Murdock's  duties  as  passenger 
traffic  manager  "were  generally  to  supervise 
the  work  of  the  passenger  department"  The 
evldoice  tended  to  show  that  these  two  men 
represented  the  defendant  generally  at  the 
head  of  this  important  department  of  a 
great  railway  corporation,  and  that  their  du- 
ties could  not  be  prc^erly  performed  without 
the  frequoit  expenditure  of  substantial  sums 


of  money.  Included  In  fhdr  charge  was  the 
advertising  department  and  the  vice  presi- 
dent answered  that  they  contracted  for  the 
advertising,  and  had  authority  to  give  In  re- 
turn for  it  a  certain  amotmit  of  free  or  re- 
duced rate  transportation  over  the  defend- 
ant's lines.  But  he  said  that  neither  of  them 
had  authority  to  make  any  contract  for  any 
purpose  that  Involved  the  expenditure  of 
money,  without  first  having  obtained  special 
authority  from  an  executive  officer  of  the 
company.  The  Jury  might  or  might  not  be- 
lieve this.  If  It  was  true,  it  was  In  the 
nature  of  a  secret  limitation  of  the  general 
authority  that  these  men  were  held  out  as 
possessing.  Apparently,  they  were  the  gen- 
eral and  highest  representatives  of  the  cor- 
poration that  had  any  direct  dealings  with 
the  public  in  reference  to  the  business  of  the 
passenger  department  They  seem  to  have 
had  all  the  authority  that  anybody  dealing 
with  the  public  had  to  bind  the  corporation 
by  contracts  for  the  expenditure  of  money 
in  their  department  The  business  which 
they  had  In  charge  called  for  the  expenditure 
of  money.  A  secret  Instruction  to  them,  as 
general  agents  In  Uiarge  of  such  business, 
that  they  should  obtain  i>ermi8^on  from  an 
executive  officer  before  expending  any  mon- 
ey, was  not  binding  upon  persons  dealing 
with  them  In  good  faith,  In  reliance  upon 
their  ostensible  authority.  Fay  v.  Noble,  12 
Cush.  1;  Merchants'  National  Bank  v.  Citi- 
zens' Oasllght  Company,  159  Mass.  505,  84 
N.  B.  1083,  88  Am.  St  Rep.  453 ;  McNeal  ▼. 
Boston  Chamber  of  Commerce,  154  Mass. 
277-286,  28  N.  B.  245,  13  L.  R.  A.  559;  Cin- 
dnnatl,  etc..  Railroad  Company  v.  Davis,  128 
Ind.  99,  26  N.  B.  878,  9  Ii.  R.  A.  SOB.  Upon 
the  evidence  in  this  case,  the  requests  for 
rulings  In  regard  to  the  authority  of  McDon- 
ald and  Murdock  were  rightly  refused. 

The  thirteenth  request  relative  to  the  ef* 
feet  of  proceedings  at  the  former  trial,  was 
rightly  refused.  The  presiding  Justice  was 
not  bound  by  any  Intimations  or  expressions 
of  opinion  of  the  Judge  at  that  trial. 

The  other  requests  were  for  the  direction 
of  a  verdict  for  the  defendant  and  for  a  rul- 
ing "that  there  was  no  evidence  that  the  de- 
fendant coDunltted  any  breach  of  any  con- 
tract with  the  plaintiffs,  and  the  verdict  must 
therefore  be  for  the  defendant"  Upon  the 
refusal  of  such  requests,  if  the  Judge  doe» 
not  ask  the  requesting  counsel  to  point  out 
more  particularly  the  propositions  of  law  up- 
on which  he  relies.  It  Is  possible  to  raise  in 
this  court  any  question  of  law  actually  In- 
volved in  the  request  and  refusal,  even 
though  It  was  never  referred  to  or  thought 
of  by  the  Judge  or  counsel  at  the  trial. 

The  defendant  now  contends  that  the  oral 
agreement  was  made  in  Mexico,  a  country 
which  has  not  Inherited  the  common  law  of 
England,  that  no  evidence  was  Introduced  of 
what  the  law  Is  in  Mexico,  that  there  Is  no 
presnmptlon  In  regard  to  the  law  of  a  for- 
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eign  country  nnless  It  Is  one  wMch  Is  known 
to  be  goremed  by  the  common  law,  and  tbat 
therefore  the  plalntlffB  cannot  prevail  be- 
cause the  conrt  cannot  find  a  role  of  law 
applicable  to  the  case.  If  this  view  was  in 
the  mind  of  counsel  at  the  trial,  it  does  not 
seem  to  hare  been  stated;  bat  we  are  obliged 
to  eonslder  It. 

The  question  is.  By  what  presumption,  If 
any,  will  the  court  be  governed  under  such 
circumstances?  In  Story  on  Conflict  of  Laws 
(8th  Ed.)  637,  in  a  long  and  elaborate  note 
is  this  language  of  the  learned  editor:  "Pre- 
somptlon  has  a  proper  place,  within  Umits, 
in  regard  to  foreign  laws.  Thus  it  could  not 
be  necessary  to  give  evidence  that  In  a  for- 
eign country  breach  of  contract,  battery,  con- 
version or  damage  caused  by  fraud  or  neg- 
ligence, would  give  a  right  of  action."  In 
Whitford  T.  Panama  Railroad  Company,  23 
N.  Y.  465-468,  Judge  Denio  says  in  the  opin- 
ion: "Hence,  If  one  bring  a  civil  action  for 
false  imprisonment,  or  for  an  assault  and 
battery  committed  abroad,  he  need  not  in  the 
first  instance  offer  any  proof  that  such  acts 
are  unlawful  and  entitle  the  injured  party 
to  a  recompense  in  damages  in  the  place 
where  they  are  Inflicted,  for  the  courts  will 
not  presume  the  existence  of  a  state  of  the 
law  in  any  country,  by  which  compensation 
Is  not  provided  for  such  Injuries."  Chief 
Justice  Redfield,  speaking  for  the  court  in 
Langdon  v.  Young,  33  Vt  136,  used  these 
words:  "But  in  the  absence  of  all  proof, 
courts  assume  certain  general  principles  of 
law  as  existing  in  all  Christian  states,  as 
that  contracts  are  of  binding  obligation  and 
tbat  personal  injuries  are  actionable."  In 
the  note  of  Dean  Bigelow  to  which  we  have 
referred,  he  discusses  many  decisions  of  the 
courts,  and  criticises  those  that  hold,  in  the 
absence  of  any  evidence  of  the  law  of  a  for- 
eign country,  that  there  is  a  presumption 
that  such  country  has  the  same  law  as  the 
state  or  country  of  £he  foram ;  or,  to  put  the 
proposition  a  little  differently,  tiut  in  the 
absence  of  any  evidence  of  the  law  of  a  for- 
eign country,  the  conrt  will  administer  the 
law  of  the  fornm,  thus  putting  the  burden  of 
proof  apon  the  party  who  would  avoid  the 
application  of  the  law  of  the  forum  to  his 
case.  He  treats  the  whole  subject  as  de- 
pending upon  presumptions  of  fact  which  the 
court  win  apply  according  to  common  kqowl- 
edge  and  experience. 

Mr.  Wlgmore,  In  his  work  on  Evidence,  al- 
so says  in  sections  25-36  that  presumption 
may,  within  certain  limits,  be  resorted  to. 
He  adds:  "If  the  foreign  state  is  not  one 
whose  system  is  founded  In  the  eouunon  law, 
a  presumption  (that  its  law  is  the  same  as 
that  of  the  forum)  will  probably  not  be  made 
unless  the  principle  involved  is  one  of  the 
law  merchant,  common  to  civilized  conn-, 
tries."  Here  Is  an  implication  that  universal 
rules  or  principles,  known  to  be  common  to 
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all  dvllleed  conntrle*,  wQI  be  presumed  to  be 
recognized  toy  the  courts  of  aU  nations. 

In  the  application  of  the  law  theice  has 
been  a  great  diversity  in  the  decisions.  Some 
things  seem  to  be  generally  settled.  The  law 
of  a  foreign  state  or  country  Is  to  be  estab- 
lished as  a  fact,  either  by  direct  proof  or 
by  a  proper  presumption.  It  is  not  to  be 
presnihed  that  the  people  in  other  states  or 
conntrles  have  made  the  same  statutory  pro- 
visions that  were  made  by  the  people  of 
the  state  where  the  conrt  sits.  These  stat- 
utes depend  upon  the  views  of  the  legisla- 
tors, whicSi  may  differ  in  different  places. 
So  of  the  common  law,  that  has  grown  up 
through  Judicial  decisions  into  an  elaborate 
system,  going  very  far  beyond  the  funda- 
mental principles  that  may  be  snpposed  t» 
be  recognized  everywhere.  All  states  and 
countries  that  have  grown  up  under  this  sys- 
tem, or  have  inherited  it,  may  be  presumed 
to  regard  It  in  all  its  details.  But  other 
countries  that  live  under  a  different  system 
are  not  presumed  to  be  governed  by  these 
provisions  that  exist  only  through  precedents 
established  by  the  courts.  There  is  every 
reason  why  they  should  be  presumed'  to  rec- 
ognise fundamental  principles  of  right  and 
wrong  which  lie  at  the  foundation  of  human 
society,  and  to  hold  that  a  direct  violation  of 
these  principles,  to  the  injury  of  another 
person,  creates  a  legal  liability.  If  one 
should  sue  on  a  contract  for  goods  sold  and 
delivered  in  France,  upon  a  promise  to  pay 
a  certain  price  for  them,  it  would  seem  un- 
reasonable that  a  idaintlff  should  be  obliged 
to  bring  evidence  from  that  country  that  a 
breach  of  such  a  contract  there  creates  a 
liability.  So  if  one  should  sue  for  damages 
suffered  from  an  assault  and  battery,  or 
from  a  larcoty  committed  there.  Tbore 
onght  to  be  a  presumption  from  common 
knowledge  that  a  liability  exists  everywhere 
in  such  cases. 

Some  courts  have  gone  farther,  and  have 
held  that,  in  the  absence  ot  any  proof  of  the 
foreign  law,  the  court  will  administer  the 
law  of  its  own  Jurisdiction.  This  is  the  law 
in  New  York,  and  in  the  Supreme  Court  of 
the  United  States.  Hyses  y.  iifcDermott,'  82 
N.  Y.  41,  37  Am.  Rep.  6S8;  Hie  Scotland, 
106  U.  S.  24,  29,  SO,  26  li.  Ed.  1001. 

In  this  commonwealth  a  plaintiff  was  per- 
mitted to  recover  under  a  contract  governed 
by  the  law  of  Scotland,  where  no  evidence 
was  Introduced  to  show  what  the  law  of 
tbat  country  was.  Chase  v.  Alliance  Insur- 
ance Company,  9  Allen,  811.  In  Ran  t.  Von 
Zedlltz,  132  Mass.  164-170,  the  conrt  said: 
"It  is  conceded  that,  in  the  absence  of  fmy 
evidence  of  the  law  of  Saxony,  the  question 
of  duress  or  undue  Influence  is  to  be  deter- 
mined by  thb  law  of  this  commonwealth." 
The  case  was  decided  upon  this  view  of  the 
law.  Upon  the  question  whether  a  protest 
of  a  draft  was  necessary  to  charge  a  party 
onder  the  lav  of  Turkey,  it  was  said  in  As- 
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lanian  y.  Dostutnlan,  174  Mass.  828,  54  N. 
B.  845,  47  L.  R.  A.  495,  75  Am.  St.  Bep.  348, 
that  tiie  coart  tmuld  not  presume  tbat  tbe 
rules  of  the  law  merchant,  or  of  the  common 
law  relative  to  such  a  matter  as  the  protest 
of  commercial  paper,  prevailed  In  Turkey,  al- 
though this  is  not  the  principal  ground  of  the 
decision.  In  Harvey  v.  Merrill,  150  Mass. 
1-5,  22  N.  E.  49  (5  L.  R.  A.  200,  15  Am.  St 
Rep.  159),  the  court  said:  "The  rights  of  the 
parties  are  to  be  determined  by  the  law  of 
Illinois;  but  there  is  no  evidence  that  the 
common  Uw  of  Illinois  differs  from  that  of 
Massachusetts."  This  Is  given  as  the  reason 
for  deciding  the  case  under  the  law  of  Mas- 
sachusetts. Mlttenthal  v.  Mascagnl,  183 
Mass.  19-23,  OC  N.  E.  425,  CO  L.  R.  A.  812,  97 
Am.  St  Rep.  404,  was  an  action  upon  a  con- 
tract made  in  Italy,  tn  which  no  evidence  of 
the  law  of  Italy  was  introduced.  The  court 
said:  "Assuming  this,  we  must  also  as- 
sume that  the  law  of  Italy  is  like  our  own," 
and  the  plaintiff  was  permitted  to  recover. 
Bayer  v.  Lovelace,  204  Mass.  327,  00  N.  E. 
538,  was  an  action  Involving  tbe  rights  of 
a  party  summoned  as  a  trustee  in  an  action 
of  contract,  in  which  he  set  up,  as  a  ground 
for  his  discharge,  the  Judgment  of  a  court 
in  Colombia,  South  America.  The  court 
said:  "We  are  not  Informed  as  to  what  the 
law  of  Colombia  is  in  reference  to  such  con- 
ditions as  appear  in  this  case,  but  there  is 
no  reason  to  think  that  it  Is  different  from 
that  of  this  country."  The  case  was  decided 
against  the  trustee,  according  to  the  law  of 
this  country,  but  tiie  burden  was  upon  the 
trustee  to  prove  the  effect  of  the  Judgment, 
and  to  establish  the  law  of  Colombia  if  he 
relied  upon  it  for  bis  discharge. 

In  the  present  case  tbe  law  upon  which 
the  plaintiffs  rely  is  that  creating  a  liabili- 
ty upon  a  simple  contract  to  pay  money  for 
a.  valuable  consideration.  We  are  of  opin- 
ion that  in  a  suit  upon  a  simple  contract  of 
this  kind,  there  is  a  broad  general  presump- 
tion of  fact  that  such  a  contract  creates  a 
liability  In  all  civilized  countries,  which 
presumption  is  sufficient  to  entitle  the  plain- 
tiff to  recover,  if  no  evidence  is  Introduced 
of  the  law  of  the  place  where  the  contract 
is  made.  In  so  deciding  we  do  not  go  so 
far  as  the  cases  which  hold  that,  in  the  ab- 
sence of  evidence  of  the  foreign  law,  the 
conrt  will  in  all  cases  apply  the  law  of  the 
forum.  We  treat  this,  not  as  a  presumption 
that  the  law  of  .the  foreign  country  is  tbe 
same  as  the  law  of  the  forum,  but  as  a  pre- 
sumption that  all  countries,  in  their  courts 
of  Justice,  will  give  effect  to  universally  rec- 
ognized fundamental  principles  of  right  and 
wrong  In  deciding  between  contoidlng  par- 
Ues. 

Tbe  defendant  contends  that  there  was  no 
consideration  for  the  promise  to  pay  money 
to  the  plaintiffs,  because  they  were  already 
bound  by  the  writing  to  do  all  tbat  they  un- 
dertook to  do  under  the  oral  agreement.  As 
a  general  proposition,  it  Is  settled  In  this 


commonwealth  that  a  promise  to  pay  one  for 
doing  that  which  he  was  under  a  prior  legal 
duty  to  do  is  not  binding  for  want  of  a  valid 
consideration.  Smith  v.  Bartholomew,  1  Mete 
276,  35  Am.  Dec.  365;  Com.  v.  Johnson,  8 
Cush.  454;  Pool  v.  Boston,  5  Oush.  210;  War- 
ren v.  Hodge,  121  Mass.  106.  It  has  oftoi 
been  said  that  the  principle  Involved  is  tbe 
same  that  lies  at  the  foimdatlon  of  the  doc- 
trine that  a  promise  to  accept  or  pay  a 
less  sum  In  discharge  of  a  debt  for  a  great- 
er amount  Is  not  binding.  In  connection 
with  the  general  proposition  see  also  Cabot 
V.  Hasklna,  3  Pick.  83,  92,  93;  Tobey  v.  Ware- 
ham  Bonk,  13  Mete.  440-449;  Lester  v.  Palm- 
er, 4  Allen,  145;  Harlow  v.  Putnam,  124 
Mass.  553. 

A  limitation  of  the  general  proposition  has 
been  established  in  Massachusetts,  in  cases 
where  a  plaintiff,  having  entered  into  a  con- 
tract with  tbe  defendant  to  do  certain  work 
refuses  to  proceed  with  It,  and  the  defend- 
ant, in  order  to  secure  to  himself  the  actual 
I)erformance  of  the  work  in  place  of  a  right 
to  collect  damages  from  the  plaintiff,  prom- 
ises to  pay  him  an  additional  sum.  This 
limitation  is  not  Intended  to  affect  the  rule 
that  a  contract  cannot  be  binding  without 
a  consideration:  but  it  rests  upon  the  doc- 
trine that,  under  these  circumstances,  there 
is  a  new  consideration  for  the  promise. 
Munroe  v.  Perkins,  9  Pick.  298,  20  Am.  Dec 
475;  Holmes  v.  Doane,  9  Cush.  135;  Peck  v. 
Requa,  13  Gray,  407;  Rollins  v.  Marsh,  128 
Mass.  116;  Rogers  v.  Rogers,  139  Mass.  440, 
1  N.  E.  122 ;  Allen,  J.,  In  Abbott  T.  Doane, 
168  Mass.  438-435,  40  N.  E.  197,  34  L.  R.  A. 
33,  47  Am.  St  Rep.  465.  In  Rollins  v. 
Marsh,  128  Mass.  Iie~li20,  the  court  said: 
"The  parties  had  made  a  contract  in  writing 
with  which  the  plaintiff  had  become  dissatis- 
fied, and  which  she  had  informed  the  de- 
fendant that  she  should  not  fulfill  unless  the 
terms  were  modified.  If  she  bad  abandoned 
her  contract,  he  might  h^ve  made  a  new  ar- 
rangement with  some  one  else  for  the  sup- 
port of  his  ward,  and  enforce  whatever  rem- 
edy he  had  for  tbe  breach,  against  the  plain- 
tiff. Instead  of  this,  he  made  a  new  contract 
with  her,  which  operated  as  a  rescission  of 
the  original  agreement"  In  such  a  case  the 
new  promise  is  givm  to  secure  the  perform- 
ance, in  place  of  an  action  for  damages  for 
not  performing,  as  was  pointed  out  by  this 
conrt  In  Peck  v.  Requa,  13  Gray,  407,  4<^ 

This  limitation  In  the  application  of  the 
general  rule  to  such  facts  Is  not  recognized 
In  B^gland,.  nor  In  most  of  the  states  In 
this  country.  See  Abbott  v.  Doane,  163  Mass. 
433-435,  40  N.  B.  197,  34  L.  R.  A.  33,  47  Am. 
St  Rep.  466;  Leake  on  Cent  (4th  Bng.  Ed.) 
434-436;  Pollock  on  Cent  (7th  Eng.  Ed.)  184- 
186;  Harrlman  on  Cont  |!  117-120.  See  also 
8  Harvard  Law  Review,  27;  12  Harvard  Law 
Review,  515,  521,  531;  13  Harvard  Law  Re- 
view, 319;  17  Harvard  Law  Review,  71. 
While  it  is  well  established  in  Massachu- 
setts, the  doctrine  should  not  be  extended  be- 
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jond  the  cases  to  which  !t  Is  applicable  up- 
on the  recognized  reasons  that  have  been  giv- 
en for  it.  A  majority  of  the  court  are  of 
opinion  that  it  ia  not  applicable  to  the  evi- 
dence in  this  case,  and  that  the  defendant  Is 
light  in  its  contention  that,  upon  the  assump- 
tion that  the  parties  were  bound  by  the  writ- 
ten contract,  there  was  no  consideration  for 
the  new  promise  of  the  defendant 

But  the  judge  could  not  give  either  of 
these  two  rulings  without  assuming,  and 
virtually  ruling  as  matter  of  law,  that  the 
wilting  was  a  t>ioding  contract  For  the  de- 
foidant.  It  was  signed  by  Carson,  the  defend- 
ant's Eastern  agent  The  defendant's  an- 
swer was  a  general  denial  of  all  the  plain- 
fUta'  averments.  The  defendant's  vice  pres- 
ident's answers  to  interrogatories  were  in 
evidence,  in  which  he  said  that.  "Outside 
of  contracts  involving  the  transportation  of 
freight  or  passengers,  the  general  Eastern 
agoit  bad  no  authority  whatever  to  enter 
into  any  contract  of  any  kind  or  charact»  In 
behalf  <tf  the  company,  withont  securing  au- 
thority from  his  superior  ofScers,  either  in 
the  passenger  or  the  freight  department." 
This  evidence  was  uncontradicted.  While 
there  was  testimony  indicating  that  Carson 
communicated  by  letter  with  some  superior 
officer  In  Mexico  before  completing  the  nego- 
tiations with  the  plaintifTs,  there  was  noth- 
ing more  than  the  possibility  of  an  Infer- 
ence in  regard  to  what  authority  he  obtained. 
While  the  principal  dispute  between  the 
parties  was  in  regard  to  the  oral  agreement 
made  in  Mexico,  the  authority  of  Carson  to 
bind  the  defendant  by  the  writing  was  a  fact 
to  be  proved  in  the  case  before  either  party 
could  avail  himself  of  the  writing  as  a  con- 
tract and  the  Judge,  in  Ids  charge,  submit- 
ted to  the  Jury  the  question  of  Carson's  au- 
thority, as  he  did  also  questions  as  to  Uie 
anthori^  of  McDonald  and  Murdock.  'A 
majority  of  the  court  are  of  opinion  that  in 
dealing  with  the  requests  of  the  defendant 
the  judge  could  not  assume  or  rule  as  matter 
of  law  that  Carson  had  authority  to  hind  the 
defendant  by  the  writing,  and  he  therefore 
could  not  rule  tliat  there  was  a  valid  con- 
tract in  writing  by  which  the  parties  were 
bound  when  the  agreement  was  made  in 
Mexico,  and  that  the  oral  agreement  was 
without  consideration  because  the  plaintiffs 
were  to  do  no  more  under  it  than  they  had 
previously  contracted  to  do.  If  the  Jury 
failed  to  find  that  the  writing  was  author- 
ized by  the  defendant  they  might  find  that 
an  oral  agreement  was  made  in  Mexico  which 
adopted  and  included  the  provisions  that  pre- 1 


vlously  had  been  reduced  to  writing,  and 
that  then  for  the  first  time  became  binding, 
because  made  a  part  of  the  general  agreemoit 
between  the  plaintiffs  and  the  defendant's 
representatives.  Under  such  a  possible  find- 
ing, this  question  which  the  defendant  now 
argues  could  not  arise,  and  the  defoidant 
would  be  liable. 

The  defendant  contends  that  the  plalntlflli 
cannot  recover  because  they  did  not  complete- 
ly perform  their  contract  The  declaration 
is  for  damages  for  a  breach  of  the  contract 
There  was  evidence  that  the  defendant 
agreed  to  provide  for  the  expenses  incurred 
by  the  plaintifb  in  the  prosecution  of  the 
work ;  that  McDonald  told  the  plaintiffs  to 
send  the  bills  for  their  personal  expenses  to 
him;  that  they  Incurred  large  expenses,  and 
that  the  defendant  though  requested,  re- 
fused to  pay  any  money  and  denied  its  lia- 
bility to  pay  anything  or  to  make  any  provi- 
sion for  the  payment  of  the  expenses.  This 
justified  the  plaintiffs  in  refusing  to  go  on 
with  their  contract  and  in  suing  the  defend- 
ant for  damages  for  Its  breach  of  the  con- 
tract 

The  question  to  Carson,  "Did  yon  your- 
self have  authority  to  spend  any  money  for 
advertising  purposes?"  put  by  the  defend- 
ant "expecting  the  witness  to  answer  that 
he  had  no  such  authority,"  was  rightly  ex- 
cluded. It  called  for  a  conclusion  of  the  wit- 
ness as  to  the  legal  effect  of  bis  relations 
with  the  defendant;  and  not  merely  for  facts 
which  would  show'  whether  he  had  authori- 
ty. So  far  as  appears,  he  was  permitted  to 
testify  fully  as  to  the  facta; 

We  are  also  of  opinion  that  the  language 
of  the  Judge  in  regard  to  the  interrogatories 
and  the  rulings  upon  them,  when  rightly  in- 
terpreted, was  not  erroneoua  The  first  part 
of  his  statement  was,  in  sul>8tance,  that  the 
answers  were  evidence  of  the  facts  tending 
to  show  the  authority  or  want  of  authority 
of  the  agents;  but  not  evidence  bo  far  as 
they  stated  the  opinion  or  the  conclusion  of 
the  vice  president  from  these  facts,  as  to 
the  extent  of  their  powers  or  duties.  Wliile 
the  meaning  of  the  Judge  was  not  very  dear- 
ly expressed,  we  are  of  opinion  that  tiie  jury 
were  not  misled  In  regard  to  it 

The  defendant  did  not  suffer  from  the  ex- 
clusion of  the  last  two  sentences  of  the  an- 
swer to  the  fourteenth  Interrogatory.  There 
was  nothing  material  in  these  sentences  that 
was  not  fully  stated  in  the  earlier  part  of 
the  answer. 

Xixceptlons  overruled. 


Digitized  by 


Google 


58(1 


03  NOBTHBASTBBN  BEPORT&R. 


(Mass. 


(207  Warn.  304) 

TOBIN  ▼.  KKL.LS. 

(Snpreme  Judicial  Court  of  Masmdiinetts. 
Suffolk.     Jan.  4,  1911.) 

L  Aptuax  and  Ebbob  (|  967*)— Discbetion 
OF  Tbiai,  Coubt— Rzoouuirnifo  Rxpobtof 

AUDITOB. 

A  motion  to  recommit  the  auditor's  report, 
with  inBtroction  to  report  all  the  evidence  on 
which  he  baaed  a  finding,  is  addressed  to  the 
discretion  of  the  court,  and  no  exception  lies 
to  the  denial  of  the  motion. 

[Ed.  Note. — For  other  dases.  see  Appeal  and 
Srn>i\  Oent.  Dig.  H  3841,  8812;    Dec.  Dig.  { 

22L  RnXBCHOB  (I  101*)-~DlSCRET[O]f  OF  TbIAI. 
OOUBT— BXOOJOUITINO  RkpOBT  OF  AnDITOB. 
The  court  may,  in  a  proper  exercise  of  ju- 
dicial discretion,  recommit  an  auditor's  report, 
where  it  appears  that  he  has  made  an  errone- 
ouB  ruling,  which  wUl  likely  depilTe  a  party 
of  important  rights;  but  the  mete  fact  that 
an  auditor  erred  on  an  abstract  question  of 
law  does  not  make  it  necessary  to  recommit. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  II  iefr-180;   Dee.  Dig.  |  101.»] 

8.  Appkal  ahd  Ebbob  (i  967*)— Discbetion 
ov  TtaxL  CODBT— REComcimNQ  Report  of 
Avditob. 

The  ooort,  thoogh  possessing  anthority  to 
review  the  discretion  of  the  trial  judge  deny- 
ing a  motion  to  recommit  an  auditor's  report, 
with  instructions  to  report  the  evidence  on 
which  he  based  a  finding,  cannot  do  so,  where 
it  does  not  know  what  facts,  if  any,  were  shown 
or  agreed  to  before  the  trial  judge,  and  where 
it  cannot  say  that  bis  action  was  wrong,  on 
the  face  of  the  report 

[Bd.  Mote.— For  other  cases,  see  Appeal  and 
Bnor.  C«at  Dig.  ||  8811,  3812;  De&  Dig.  I 
967.*] 

4.  Befebbnce  (I  90*)— Pbockbdinss  Bkfobb 
AirDiTOB— Report. 

The  report  of  the  auditor,  in  an  action  on 
account  that  the  contract  for  the  work  had 
been  annulled  by  the  parties,  is  prima  fade  evi- 
dence in  favor  of  the  contention  that  the  con- 
tract had  been  annulled. 

'  [Bd.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  M  148-156;    Dec.  Dig.  |  09.*] 

5.  OONTBAOra  (I  862*)— BUIXDINO  CONTBACTB 
— ANNTIUfXIlI. 

Whether  a  contract  to  remodel  houses  had 
been  annulled  by  the  parties,  by  the  contractor 
abandoning  the  work  and  the  owner  consenting 
thereto,  held,  under  the  evidence,  for  the  jury. 

[X)d.  Note.— For  other  cases,  see  Contracts, 
Dea  Dig.  I  362.*j 

«.  OoRTRAcm  (f  287*)  —  MoMFiOAXiOH— Con- 
sideration. 

Where  a  contractor  to  remodel  houses  in- 
formed the  owner  that  since  he  was  unable 
to  obtain  money  from  a  third  person  for  use 
on  the  work,  he  would  have  to  abandon  the 
contract  unless  the  owner  modified  the  terms 
thereof  as  to  payments,  a  modification  agreed 
on  by  the  parties  was  supported  by  a  good 
consideration,  and  was  valid. 

[Ed.  Note.— For  other  cases,  see  C(mtracts, 
Cent  Dig.  |{  1119-^1122 ;    Dec.  Dig.  {  237.*) 

7.  Contracts  (|  282*)— Building  Contracts 

— ^Pebformance— "Perfect    Satisfaction." 

A  contractor,  agreeing  to  remodel  houses 

to    the    "perfect    satisfaction"    of    the    owner, 

must  perform  the  work  in  such  a  manner  that 


the  owner,  acting  as  a  reasonable  man  under 
the  circumstances,  must  be  satisfied  with  it 

[Bid.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {{  1284-1289;   Dec.  Dig.  {  282.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6328-6334;   voL  8,  p.  7794.) 

Exceptions  from  Superior  Court,  Suffolk 
County;  John  0.  CroErt)y,  Judge. 

Action  by  TbomaB  J.  Tobla  against  Chris- 
topber  Kclls.  There  was  a  yerdlct  for  plain- 
tiff, and  defendant  brings  exceptions.  Orer- 
ruled.    . 

This  was  an  action  on  account  annexed  for 
Uibor  and  materials  alleged  to  bave  been  fnr- 
nlahed  by  plaintiff  to  defmdant  in  the  re- 
modeling of  houses.  Plaintiff  contracted  to 
remodel  the  houses  to  defendant's  "perfect 
satisfaction"  for  $5,777,  payable  in  five  in- 
stallments. Plaintiff  claimed  that  the  con- 
tract was  modified,  so  as  to  require  defend- 
ant to  make  weekly  payments  of  $250.  The 
testimony  of  plaintiff  showed  that  there  was 
a  dispute  about  the  work,  that  defendant 
refused  to  make  a  weekly  paynrait  then  due, 
and  stated  that  be  would  not  perform  the 
modified  agreement  Plaintiff  replied  that, 
onder  the  drcnmstancea,  all  he  could  do  was 
to  quit  Defendant  replied,  "Quit  and  be 
damned."  Plaintiff  tberaapon  quit  and 
brought  the  action. 

The  court  diarged  that  the  stipulation  In 
the  contract  that  the  work  was  to  be  done  to 
the  perfect  satisfaction  of  defendant  did  not 
mean  that  defendant  had  a  right  to  say  un- 
der all  circnmstances  that  the  work  was  not 
satisfactory,  but  meant  that  the  work  mtist 
be  satisfactory  and  that  the  materials  must 
be  satisfactory  to  defendant,  acting  as  a  rea- 
sonable man  under  the  drcnmstancea,  and 
that,  if  the  work  and  materials  were  of  such 
a  character  as  a  reasonable  man  ought  to 
have  been  satlsfled  with,  plalntlfl  performed 
his  duty  In  that  respect 

Meehan  &  Donahue,  for  plaintiff.  Stebblns, 
Storer  ft  Borbank  and  A.  Q.  Tlbbetts,  for  de- 
fendant 

SHELDON,  J.  1.  The  defendant's  motion 
for  the  recommittal  of  the  auditor's  report 
with  the  instruction  to  the  auditor  to  report 
all  the  evidence  npon  which  was  based  the 
finding  that  the  special  contract  had  been  an- 
nulled by  the  parties  was  addressed  solely 
to  the  discretion  of  the  court,  and  the  de- 
fendant had  no  right  of  exception  to  the  de- 
nial of  the  motion.  This  has  be&a  so  often 
declared  that  we  cite  otaly  a  few  of  the  later 
cases.  Butterwortb  t.  Western  Assnrante 
Co.,  132  Mass.  489;  Carew  t.  fitubbs,  161 
Mass.  204,  37  N.  E.  171 ;  Craig  ▼.  French,  181 
Mass.  282,  63  N.  E.  803 ;  Tripp  v.  Macomber, 
187  Mass.  100,  110,  72  N.  B.  361 ;  Allwrlght 
Y.  Skllllngs,  188  Mass.  538,  74  N.  E.  944.  No 
doubt  it  would  be  a  proper  exercise  of  Ju- 
dicial discretion  to  recommit  a  r^)ort  if  it 
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appeared  that  the  auditor  had  made  an  «r- 
roneoos  ruling  wblcb  would  be  likely  to  de- 
prive a  party  of  important  rigbts.  But  or- 
dinarily the  opDortunlty  given  to  try  a  case 
folly  before  a  Jury  and  thus  to  raise  all  qnes- 
tioDB  of  law,  with  the  fact  that  the  andlter's 
flndtngB  are  not  condusiTe,  will  enable  both 
parties  to  saf^nard  ttieir  rights  on  all  ma- 
terial questions.  /The  metre  fact  that  an  au- 
ditor may  have  erred  on  some  abstract  ques- 
tions of  law  would  not  make  It  neoessary  to 
recommit  bis  report.  But  upon  these  excep- 
tions, as  in  Hunneman  v.  Phelps,  190  ICass. 
16,  85  N.  EL  109,  even  If  we  had  authority  to 
review  the  discretion  of  the  Judge  below,  we 
have  not  the  means  of  doing  so.  ^  We  do  not 
know  what  facts,  If  any,  w&a  shown  or 
agreed  to  beft>re  him ;  we  could'  not  say  that 
his  action  was  wrong  upon  the  face  of  the 
rq>ort,  and  nothing  else  is  b^ore  us. 

2.  Under  the  clear  and  distinct  instmctians 
given  them,  the  jury  must  have  found  that 
the  written  contract  between  the  parties  was 
no  l<mger  in  force;  that  either  the  def aid- 
ant bad  prevented  the  plaintlfC  from  perform- 
ing that  contract  and  so  the  latter  bad  a  right 
to  treat  it  as  no  longer  binding  (Bailey  v. 
Harden,  198  Mass.  277,  79  N.  B.  2S7 ;  Posno: 
T.  Seder,  184  Mass.  881.  883,  68  N.  B.  88S; 
Brown  t.  Woodbury,  183  Mass.  279,  67  M. 
B.  827),  or  elae  that  It  had  been  annnlled  by 
the  consent  of  both  parties.  But  the  defend- 
ant contends  that  sndi  a  finding  was  unwar- 
ranted upon  either  ground. 

The  auditor  found  and  reported  that  the 
•contract  had  been  annulled  by  the  partlea 
This  furnished  prima  fade  evidence-  in  fa- 
•nt  of  that  contention.  Fisher  v.  Doe,  204 
Slass.  84,  89,  40.  90  N.  B.  692.  The  Jury  had 
a  Tight  so  to  find.  And  the  tdaintUTs  testi- 
mony indicated  that  his  tHroposltion  to  aban- 
don the  work  had  beai  assented  to  by  the 
defendant  NlAerson  v.  Weld,  204  Mass.  846, 
867,  90  v.  B.  680.  An  assent  would  be  suffi- 
cient though  given  angrily  and  with  an  oath. 
This  too  was  for  the  Jury. 

But  Uie  verdict  may  have  been  based  mere- 
ly upon  the  ground  that  the  plaintlfC  was  not 
at  fault  for  not  having  completed  his  eon- 
tract,  but  was  prevented  jCrom  doing  so  by 
the  wrongful  conduct  of  the  defendant  Was 
such  a  finding  warranted?. 

The  plaintiff  claims  that  the  defendant  on 
June  7th  wrongfully  refused  to  make  a  pay- 
ment which  he  was  th«i  under  obligation  to 
make,  and  without  whlcb,  as  the  defendant 
knew,  the  plaintiff  could  not  go  on  with  the 
work.  This  payment  was  not  due  under  the 
terms  of  the  original  contract    But  the  plain- 


tiff claimed  and  testified  that  shorfly  aftw 
the  contract  was  made  he  told  the  defendant 
that  he,  the  plaintiff,  had  been  disappointed 
in  obtaining  some  money  to  use  upon  the 
work,  and  that  it  woul4  be  very  hard  for 
him  to  keep  on  with  the  contract;  and  that 
a  verbal  agnreement  was  then  made  between 
the  parties,  changing  the  terms  of  the  written 
contract  as  to  the  payments  to  be  made  by 
the  defendant  so  that  the  defendant  should 
pay  to  the  plaintiff  the  sum  of  $250  per  week, 
if  the  payments  thus  to  be  made  did  not  ex- 
ceed the  next  installment  fixed  by  the  con- 
tract Tbe  defendant  denied  this  claim ;  the 
plaintUCs  testimony  was  somewhat  weaken- 
ed on  cross-examination,  and  the  auditor's  re- 
port did  not  fully  sustain  the  contention ;  but 
tbe  question  was  for  tbe  Jury.  They  could 
find  that  the  modification  was  made,  and  that 
It  was  made  In  consequence  of  the  plaintiff's 
statement  to  the  defendant  which  was  un- 
derstood by  both  parties  to  be  in  substance 
a  statement  that  the  plaintiff  could  not  go 
on  with  his  work  and  must  and  would  aban- 
don the  contract  unless  it  was  modified.  This 
makes  it  necessary  under  our  decisions  to 
say  that  the  modification  had,  or  could  be 
found  to  have  had,  a  good  consideration  and 
that  it  was  valid.  IMnnroe  v.  Perkins,  9  Pick. 
298,  20  Am.  Pec  475;  Holmes  v.  Doane,  9 
Cush.  135;  Peck  v.  Requa,  IS  Gray,  407; 
Hastings  v.  Lovejoy,  140  Mass.  261,  264,  2  N. 
B.  776,  54  Am.  Rep.  462;  Bamsbaw  v.  Whit- 
temore,  194  Mass.  187.  80  N.  B.  520;  Hanson 
&  Parker  v.  Wittenberg,  206  Mass.  819,  324, 
91  N.  E.  388;  Parrot  v.  Mexican  Oentral 
Railroad  (Suffolk,  Jan.  8.  1911)  93  N.  B.  690. 

It  follows  that  the  Jury  could  find  that  the 
defendant  did  unjustlflably  prevent  the  plain- 
tiff from  going  on  with  his  woirk  under  the 
written  contract  They  couHl  find  that  the 
defendant's  refusal  to  make  Oie  payment  due 
on  June  7tb;  or  any  future  xieyments  under 
the  modified  agreement  was  not  Justified  by 
the  disputes  that  had  arisen  about  plastering 
or  the  excavations  to  be  made,  or  by  tbe  claim 
that  the  plaintiff's  work  had  not  been  done 
to  the  defendant's  "perfect  satisfaction." 
These  words  are  no  stronger  than  the  expres- 
sion "entire  satlsftictlon,"  which  was  consid- 
ered in  Handy  v.  Bliss,  204  Mass.  513,  90  N. 
B.  864,  134  Am.  St  Rep.  673.  The  Instruct 
tlons  given  conformed  to  the  rule  laid  down 
In  that  case,  and  were  correct 

These  conslderatlonB  make  most  of  the  de- 
fendant's requests  for  instructions  Immate- 
rial. So  far  as  necessair,  they  tx9  covered 
by  what  has  been  said. 

Bxceptlons  overruled. 
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PAIRFIELD  r.  LOWRX  et  aL 

(Supreme  Jadiclal  Court  of  Massachuaetta. 
Suffolk.    Jan.  4,  1011.) 

1.  Good  Wni  (|  6*)  —  Conibacts  —  Rights 

ACQUIBED. 

A  contract  for  the  sale  of  the  iniurance 
buaineas  of  the  late  "H.  A.  S.,"  "H.  A.  S.  & 
Co.,"  and  "M.  S.  L."  recited  that  the  aeller, 
"M.  S.  li.,"  for  a  specified  sum,  agreed  to  sell 
and  deliTer  on  a  specified  date  all  right,  title, 
and  interest  in  the  insurance  business.  The 
language  of  tlie  agreement  was  chosen  by  the 
buyer.  The  seller  permitted  the  buyer  tor  a 
while  to  use  the  names  because  of  the  friendly 
relations  existing  between  the  parties,  while 
the  aeller  was  in  the  buyer's  employ.  Held, 
that  the  buyer  did  not  aequire  the  right  to  use 
the  designated  names  in  his  business,  and  un- 
der Rev.  Laws,  c.  72,  |  6,  prohibiting  a  person 
carrying  on  a  business  from  assuming  the  name 
of  another  without  written  consent,  the  buyer 
could  not  nse  such  names. 

[Ed.  Note.— For  other  cases;  aee  Good  Will, 
Cent.  Dig.  SI  2-5;  Dec.  Dig.  |  6;*  Contracts, 
Cent  Dfe.  I  920.] 

2.  Triai.  (8  105*)— FAII.URB  TO  Object— Ef- 
fect—Evidence  Impeopeblt  Admitted. 

Parol  evidence  of  preliminary  negotiations 
merged  In  a  written  agreement  has  no  proba- 
tive force,  though  received  without  objection. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8  265;   Dec.  Dig.  {  105. *J 

S.  Good  Will  (J  6*)  — Contbaotb— Rights 

Acquired. 

A  aeller  of  an  insurance  businesa  is  not 
thereby  deprived  of  the  right  to  engage  in  that 
business;  but  he  cannot  solicit  business  from 
.former  customers,  or  so  conduct. his  own  busi- 
ness as  to  injure  the  business  of  the  buyer. 

[Ed.  Note.— For  other  cases,  see  Good  WIU, 
Cent.  Dig.  {{  2-6;    Dec.  Dig.  {  6.*] 

4.  JtTDGMENT  (I  232*)—l8scE8— Right  to  Ob- 
ject. 

A  party  putting  matters  in  issue  cannot 

complain  of  the  action  of  the  court  in  passing 

on   them  and   entering   a  decree   reciting   the 

flndinga  on  the  matters. 
[Ed.  Note.r-FoT  other  cases,  see  Judgment, 

Cent  Dig.  t  411;<  Dec.  Dig.  i  282.*]     ' 

Appeal  from  Superior  Court,  Suffolk  Coun- 
ty; Franklin  G.  Fessenden,  Judge. 

Suit  by  Herbert  G.  Fairfield  against  Ed- 
ward P.  Lowry  and  another.  From  a  de- 
cree of  diamlssal,  plaintiff  appeals.    Affirmed. 

The  following  is  tlie  contract  of  the  sale 
of  the  insurance  business  of  the  late  Henry 
A.  Smith,  Henry  A.  Smith  &  Co.,  and  Marlon 
Smith  liowry  to  H.  G.  Falrfldd  &  Co. : 

"Henry  A.  Smith,  General  Insurance. 

"Room  441  Exchange  Building,  63  State 
Street 

"Residence:  26  Chestnut  St,  Stonebam, 


"Telephone  Main  2082. 
"Boston,  Mass.,  August  6,  1907. 
"In  consideration  of  one. thousand  dollars 
($1,000)  cash  (the  receipt  whereof  is  hereby 
acknowledged),  and  the  agreement  to  pay 
the  sum  of  eight  hundred  dollars  ($800)  ad- 
ditional on   December  1st  next   we  hereby 


agree  to  sell  and  deliTer,  on  October  1st  next, 
all  our  right,  title  and  interest  in  the  insur- 
ance business  of  the  late  Henry  A.  Smith, 
Henry  A.  Smith  &  Co.,  and  Marion  Smith 
Lowry,  to  H.  G.  Fairfield  &  Ck>. 

"Mrs.  Lowry  to  continue  in  interest  until 
October  Ist,  and  the  remaining  10%  to  be 
paid  within  2  years  from  date. 

"[Signed]    Marion  Smith  Lowry, 

"For  Henry  A.  Smith  &  Co. 

"[Signed]    H.  G.  Fairfield  &  Co." 

Frederick  W.  Brown  and  Walter  I*  Came, 
for  appellant  Frank  M.  Forbusb  and  Jesse 
W.  Morton,  for  appellees. 

SHELDON,  J.  The  plaintiff  does  not  deny 
tliat  upon  the  findings  made  at  the  hearing 
bis  bill  was  rightly  dismissed.  His  conten- 
tion is  that  the  right  to  use  the  names  "Hen- 
ry A.  Smith,"  "Henry  A.  Smith  4  Ck».,"  and 
"Marion  Smith  Lowry"  in  carrying  on  the 
insurance  business,  did  pass  to  him  by  the 
agreement  between  himself  and  Mrs.  Lowry 
and  that  the  respondents  have  no  right  to 
use  those  names  in  such  business;  and  also 
that  Mrs.  Lowry  is  bound  not  to  compete 
with  him  in  that  business,  and  not  to  solicit 
for  bersdf  or  any  other  person  the  patronage 
of  her  former  customers  or  of  the  former 
customers  of  Smith  or  Smith  ft  Go^  and  not 
to  interfere  in  any'  way  with  the  plaintUTs 
peaceful  enjoyment  of  the  business  wlildk 
he  purchased  from  her. 

Tbe  written  agreement  between  the  plain- 
tiff and  Mrs.  Lowry  did  not  purport  to  give 
to  him  tbe  right  to  use  the  names  in  ques- 
tion. The  effect  of  this  material  circum- 
stance is  in  no  wise  weakened  by  the  fact 
that  tbe  language  of  this  agreemrait  was 
chosen  by  the  plaintiff  himself.  Tbe  fact 
that  she  allowed  him  to  use  those  names  for 
a  time  Is  sufficiently  accounted  for  by  tbe 
friendly  relations  tbat  existed  between  tbe 
parties  while  she  was  In  his  employ,  and 
does  not  necessarily  show  an  understanding 
on  her  part  that  he  had  aoQuired  tbe  right 
to  use  them.  Nor  is  Qie  language  of  the 
instrument  doubtful.  Such  cases  as  Win- 
chester V.  Glazier,  162  Mass.  816,  323,  2B  M. 
B.  728,  9  L.  R.  A.  424,  and  Insurance  Go.  v. 
Dutcher,  95  U.  S.  269,  273,  24  L.  Ed.  410, 
have  no  application  here.  Under  the  provi- 
sions  of  Rev.  Laws,  c.  72,  |  5,  the  plaintiff 
has  no  right  to  use  in  his  business  either  of 
these  names  without  tbe  written  consent  re- 
spectively of  Mrs.  Lowry  or  of  Smith's  per' 
sonal  representative. 

We  have  not  considered  tbe  finding  that 
before  tbe  execution  of  tbe  written  agree- 
ment Mrs.  Lowry  bad  told  tbe  plaintiff  tbat 
she  would  not  sell  to  blm  tbe  names  in  ques- 
tion ;  for  it  may  well  be  doubted  whether  It 
was  open  to  tbe  defendants  to  prove  this 
fact,  as  the  preliminary  negotiations  were 
merged  in  the  written  agreement    If  so,  the 
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fact  that  the  evidence  waa  receiyed  withont 
objection  would  not  give  to  It  any  probative 
effect  Batterlck  Pnbllshlng  C!o.  v.  Fisher, 
203  Mass.  122,  132,  133,  89  N.  B.  188,  133 
Am.  St.  Rep.  283,  and  cases  cited. 

After  the  sale  by  Mrs.  Lowry  to  the  plain- 
tiff of  her  Interest  In  the  Insurance  busi- 
ness, she  had  not  the  right  to  derogate  from 
the  effect  of  what  she  had  done  by  attempt- 
ing to  deprive  the  plaintiff  of  any  part  of 
the  business  which  she  had  sold  to  him. 
But  this  did  not  prevent  her  from  engaging 
In  the  same  business  herself,  or  from  using 
her  own  name  or  that  of  her  father  In  car- 
rying on  such  business,  although  she  would 
not  be  allowed  to  solicit  business  from  the 
former  customers  of  herself  and  her  father. 
She  could  not  so  conduct  her  own  new  busi- 
ness as  to  Injure  the  business  which  she  had 
sold  to  the  defendant.  Foss  v.  Robey,  195 
Mass.  292,  81  N.  E.  199;  Hoxle  v.  Chaney, 
143  Mass.  592,  10  N.  E.  713,  68  Am.  Rep.  149. 

The  plaintiff  does  not  rely  upon  Mrs.  Low- 
ry's  engagement  made  In  January,  1908,  not 
to  engage  in  the  insurance  business  for  five 
years.  He  concedes  the  correctness  of  her 
dalm  that  this  promise  was  invalid  for  lack 
of  consideration.  So  we  need  not  consider 
whether  under  our  decisions  the  obtaining 
of  the  actual  money  due  to  her  Instead  of 
being  pat  to  suit  to  enforce  her  rights  would 
not  have  been  an  adequate  consideration  for 
a  new  promise  by  her.  Hastings  v.  Lovejoy, 
140  Mass.  261,  265,  2  N.  E.  776,  64  Am.  Rep. 
462;  Abbott  v.  Doane,  163  Mass.  443,  40  N. 
B.  197.  34  L.  R.  A.  33,  47  Am.  St  Rep.  465; 
Tobin  T.  Kells  (Mass.,  Jan.  4,  1911)  93  N. 
E.  596. 

The  recitals  of  the  decree  were  properly 
made.  Braman  ▼.  Foss,  204  Mass.  404,  410, 
90  K  E.  563.  Certainly  the  plaintiff,  having 
put  those  matters  in  issue,  cannot  complain 
of  the  court's  passing  upon  them. 

Decree  affirmed. 


(in 


U8) 


WILCOX  et  aL  ▼.  ATTORNBi;  OBNBBAL 
et  al. 
(Supreme  Jodidal  Oonrt  of  Massachusetts. 
Bristol.    Jan.  8,  1911.) 

1.  C^HABmES    (§    22*)— VAUDITT  —  (3JSBTAINTT 

AS  TO  PosposE  07  Gift. 

The  will  devised  the  residue  of  the  estate, 
"in  trust,  nevertheless,  to  carnr  out  certain  oth- 
er purposes  of  mine  mentioaea,"  to  the  trustee 
and  another,  "and  relating  to  certain  benevolent 
and  charitable  institutions  and  associations,  to 
a  clock  tower  and  clock  in  memorv  of  my  sis- 
ter, *  *  *  to  the  use  of  oar  old  liomestead 
estate  as  a  memorial  to  my  mother,  •  •  • 
to  be  known  as  the  B.  Park  playgrounds."  and 
further  authorized  the  trustee  to  sell  other  lots 
and  use  the  proceeds  *Hn  cariying  out  said  des- 
ignated plans  and  purposes,'  and  to  use  the 
personal  estate  as  the  trustee  might  "consider 
best  for  the  interescs  of  my  estate  and  the  fore- 
going plans  and  purposes  referred  to."  Held. 
that  while  the  tmr^  would  have  been  valid  as  a 
charitable  trist  it  created  for  such  charitable 


purposes  as  the  trustee  might  in  Ms  discretion 
select,  or  if  the  will  had  specifically  stated  that 
the  trust  was  for  the  erection  of  a  clock  tower, 
and  the  construction  of  a  memorial  park,  etc., 
for  the  public  benefit,  as  the  provision  relating 
to  testator's  previous  oral  instruction  coula 
liave  been  treated  as  descriptive  in  such  case, 
the  charitable  trust  attempted  to  be  created 
wag  invalid,  for  not  definitely  designating  its 
objects  withont  resort  to  the  oral  communica- 
tion with  reference  thereto. 

[Ed.  Note.-'For  other  cases,  see  Charities, 
Cent  Dig.  {{  51-66;   Dec.  Dig.  I  22.*] 

2.  TBUsrrs  (|  68*>— Rbsitltiko  TBUcrrs  — In- 

VAXiD  Bequests— Disposition. 

The  residue  which  a  will  devised  for  chai^ 
itable  purposes  goes  to  the  heirs  at  law  by  way 
of  resulting  trust  upon  the  charitable  trust  at- 
tempted to  be  created  being  declared  invalid. 

[Bid.  Note.— For  other  cases,  see  Trusts,  (jent 
Dig.  I  94;  Dec  Dig.  J  68.*] 

Case  Reserved  from  Supreme  Jadldal 
Clourt,  Bristol  County. 

Petition  by  Alexander  J.  WUcoz  and  oth- 
ers against  the  Attorney  Qeneral  and  others, 
to  establish  a  trust  Case  reserved.  Decree 
as  stated. 

Hugo  A.  Dubuque,  City  Sol.,  for  the  Attor- 
ney Oeneral.  Arthur  S.  FhllUps,  for  peti- 
tioners. Jennings,  Morton  &  Brayton,  for 
respondents. 

BRALEY,  J.  The  testatrix  In  the  fourth 
clause  of  her  will  devised  and  bequeathed 
the  residue  of  her  estate  "to  Houy  H.  Earl 
•  •  •  In  trust,  nevertheless,  tb  carry 
out  certain  other  purposes  of  mine  mentioned 
to  him  and  to  Abbie  O.  Anthony  ♦  •  • 
and  relating  to  certain  benevolent  and  diarl- 
table  institutions  and  associations,  to  a  clock 
tower  and  clock  In  memory  of  my  sister  Mary 
Amanda  Borden ;  to  the  use  of  our  old  home- 
stead estate  as  a  memorial  to  my  mother 
Ellphal  Tucker  Borden  to  be  known  as  tb« 
'Ellphal  Tncker  Borden  Park  Play  Oronnda' 
et  cetera.  And  I  hereby  give  to  my  said 
trustee  full  power  and  authority  to  sell  oth- 
er lots  of  land  and  Improvements  thereon  and 
to  give  full  deeds  of  conveyance  and  acquit- 
tance thereof  In  fee  simple  and  to  use  the 
proceeds  In  carrying  out  said  designated 
plans  and  purposes;  also  to  buy  any  other 
lots  or  parcels  of  land  necessary  to  more 
fully  carry  out  said  plans  and  purposes.  I 
also  give  my  said  trustee  full  power  to  buy, 
exchange,  invest  and  reinvest  my  personal 
estate  as  he  may  consider  best  for  the  inter- 
ests of  my  estate  and  the  foregoing  plans 
and  purposes  referred  .t«x"  It  being  plain 
that  no  personal  bequest  was  intended,  as  the 
trustee  was  to  hold  and  distribute  the  prop- 
erty in  accordance  with  the  wishes  of  the 
testatrix,  the  trust  cannot  be  administered 
unless  a  definite  charitable  gift  Is  disclosed. 
If  the  trust  had  been  for  such  charitable  pur- 
poses as  the  trustee  in  bis  discretion  might 
select  or  If. the  directions  had  been  specific 
that  he  was  to  erect  for  the  benefit  of  the 
public,  a  clock  tower  with  a  clock  in  memory 
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of  her  Bister,  and  to  convert  the  homestead 
into  a  park  or  playground  as  a  memorial  to 
her  mother,  the  phrase  relating  to  her  previ- 
ous oral  Instrnctlons  might  be  treated  as 
merely  descriptive  as  In  Wells  v.  Doane,  3 
Qray,  201,  204,  and  a  valid  charity  estabUsh- 
ed.  Minot  ▼.  Baker,  147  Mass.  848. 17  N.  B. 
839,  9  Am.  St  Rep.  718;  Gill  T.  Attorney 
General,  197  Mass.  232,  83  N.  B.  676;  Molly 
Vamum  Chapter,  D.  A.  R.,  v.  Lowell,  204 
Mass.  487,  493,  90  N.  B.  893,  26  L.  R.  A.  (N. 
S.)  707,  and  cases  cited ;  New  England  Sani- 
tarium V.  Stoneham,  20S  Mass.  83S,  341,  91  N. 
B.  88S,  But  while  a  general  purpose  to  de- 
vote the  residue  to  charity  Is  evident,  the 
objects  finally  to  be  selected  are  not  desig- 
nated, and  can  be  ascertained  only  npon  re- 
sort to  the  verbal  communications  made  to 
the  trustee  and  to  Abble  O.  Anthony.  If 
these  InstructionB  had  been  In  writing,  a 
reference  to  the  instrument  would  Iiave  in- 
corporated it  with  the  will,  but  as  a  testa- 
mentary disposition  of  property  cannot  be 
made  partly  under  the  statute  of  wUls,  and 
partly  by  parol,  the  trust  is  so  indefinite  that 
it  cannot  be  executed.  Minot  v.  Attorney 
General,  189  Mass.  176,  179,  180,  75  N.  B. 
149;  Berry  v.  Dunham,  202  Mass.  133,  139, 
88  N.  B.  904. 

It  follows  that  after  the  psTment  of  the 
pecuniary  legacies,  and  the  bequest  to  the 
executor  for  the  puipoaes  named  in  clause 
three  over  which  there  la  no  dispute,  the 
residue  goes  to  the  bdrs  at  law  of  the  testa- 
trix who  take  by  way  of  a  resulting  trust. 
Nichols  V.  Allen,  130  Mass.  211,  89  Am.  Rep. 
445;  Minot  v.  Attorney  General,  189  Mass. 
176,  76  N.  B.  149;  Bowden  v.  Brown,  200 
Mass.  268,  86  N.  E.  351, 128  Am.  St  BeVw  419. 

Decree  accordingly. 

(KIT  Kmt.  MS) 

BASSIUi  ▼.  BASSIIX  at  al. 

(Supreme  Judicial  Oonrt  of  Massaefansetts. 

Suffolk.    Jan.  4,  1911.) 

1.  BQTnrr  (I  197*)  —  Oboss-Biix  —  Whut 

MAIKTAIIIABUt. 

Where  complainant  filed  a  bill  to  deter- 
mine the  title  to  certain  property  as  between 
htm  and  Oie  defendant,  including  the  validity 
of  a  lease  and  the  leaaee^s  rights  therennder,  a 
cross-bill,  seeking  determination  of  defendant's 
rights  oooceming  the  same  matter  and  their 
enfoicement  as  against  plaintiff,  was  properly 
filed. 

fBd.  Note.— For  other  cases,  see  Bquity,  Cent 
Dig.  H  456-458;    Dec.  Dig.  |  197.*] 

2:  BqxnTT  (|  197*>— Caosa-Bniy— PaopaiKnr. 
A  cross-Ult  for  relief  is  proper,  where  in 
the  original  suit  all  things  in  litigation  touch- 
ing the  subject-matter  cannot  be  brought  be- 
fore tile  coatt,  but  defendant  in  order  to  ob- 
tain complete  settlement  of  the  controTersy,  is 
entitled  to  some  relief,  which  the  scope  of  plain- 
tiff's suit  will  not  afford  him. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  H  4B6-469;    Dec.  Dig.  |  197.*]      , 

8.  iNJUwonow  (I  27*)— Action  at  Law. 

Where,  in  a  salt  to  determine  the  title 
to   certain    property,   complainant    asked    the 


court  to  adjudicate  Qte  verv  questions  involved 
in  a  prior  ejectment  suit,  from  an  adverse  de- 
termination of  which  plaintiff  had  appealed,  he 
thereby  submitted  himself  to  the  jurisdiction  of 
eqnity,  and  could  not  compJain  tliat  the  court 
enjoined  him  from  farther  prosecuting  such  ap- 
peal. 

[Bd.  Note.— For  other  cases,  see  Injunction, 
Dec  Dig,  I  27.*]  >-,  "v  -t 

Appeal  from  Superior  Court  Suffolk 
County. 

Bill  to  enforce  a  trust  by  Fred  J.  BassUl 
against  Phoebe  H.  Bassill  and  others,  in 
which  defendants  filed  a  cross-bill.  From  an 
order  overruling  a  demurrer  to  the  cross-bUl, 
and  from  a  final  decree  directing  plaintiff's 
surrender  of  the  premises  in  the  suit  and  re- 
straining him  from  prosecuting  an  appeal 
from  the  judgment  against  him  in  an  eject- 
ment suit  referred  to  in  the  bill  and  cross- 
bill, be  appeals.     Affirmed. 

W.  Bdwln  Ulmer  and  Geo.  W.  Bead,  for 
appellant  Warren,  Hoague^  James  dt  Bige. 
low  (Henry  Jamea,  Jr.,  of  counsel),  tax  ai>- 
peUeea. 

HAMMOND,  J.  The  bill  alleged  a  trust 
for  the  plaintlfTs  t)enefit  in  certain  real  es- 
tate owned,  as  of  record,  by  the  defendant 
Phoebe  M.  Bassill,  the  plaintiff's  wife,  and 
leased  by  htf  to  the  defendant  Fellows,  and 
called  for  a  conveyance  to  the  plaintiff  of  the 
legal  title.  A  cross-bill  was  filed,  to  which 
was  filed  a  demurrer,  which  was  overruled, 
and  the  plaintiff  appealed.  The  case  went 
to  a  master  who  reported  findings  for  the 
defendants  on  all  points  in  dispute  under  the 
bill  and  cross-bilL  No  objections  or  excep- 
tions to  this  report  having  been  filed,  the 
findings  are  conclusive.  The  trial  court  dis- 
missed the  bill,  and  in  accordajica  with  the 
prayers  in  the  cross-bill  made  a  final  decree 
ordering  the  plaintiff  to  remove  from  and 
surrender  the  premises  in  dispute  and  to  de- 
sist from  further  prosecuting  his  appeal 
from  a  judgment  against  him  in  the  eject 
ment  suit  named  in  the  bill  and  in  the  croes< 
bill.  From  this  final  decree  the  plaintiff  ap- 
pealed, and  the  case  is  before  us  npon  the 
two  appeals. 

The  plaintiff  does  not  argue  that  upon  the 
findings  of  the  master  tbe  bill  was  not  prop- 
erly dismissed,  but  he  insists  tliat  the  de- 
murrer to  the  cross-bill  should  have  been 
sustained,  and  ttiat  the  final  decree  is  erro- 
neous in  so  far  as  it  gives  affirmative  relief 
to  the  defendants  l>ased  upon  the  cross-blil. 
But  neither  the  objections  to  the  cross-biU 
nor  to  the  final  decree  are  tenable. 

By  his  bill  the  plaintiff  sought  to  have  the 
court  pass  nx>on  the  question  of  title  to  the 
property  as  between  bim  and  the  defendants, 
including  the  validity  of  the  lease  to  Fellows 
and  tile  rights  of  Fellows  thereunder.  The 
cross-biU  did  not  seek  for  a  determination  of 
any  other  questions  than  those  raised  In  the 
bill.     Its  pnrpose  was  to  have  established 
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and  enforced  against  the  plaintiff  vhateTer 
rights  In  the  questions  Involved  the  defend- 
ants might  have  as  finally  determined  by  the 
court:  and  It  Is  no  leas  within  the  Juris- 
diction of  the  court  than  la  the  bill  Itself. 
It  Is  a  well-settled  principle  that  a  court  of 
equity,  after  It  has  acquired  Jurisdiction  of 
a  subject-matter  In  controversy  between  par- 
ties, will,  as  far  as  possible,  settle  all  ques- 
tions In  litigation  touching  It,  and  do  com- 
plete Justice  to  all  parties,  so  that  there  may 
be  an  end  of  controversy.  A  cross-bill  for 
relief  Is  proper  In  cases  where,  In  the  original 
■alt,  all  things  tn  litigation  touching  the 
subject-matter  cannot  be  brought  before  the 
court,  but  the  defendant,  In  order  to  obtain 
a  complete  settlement  of  the  controversy.  Is 
entitled  to  some  relief  which  the  scope  of 
the  plaintiff's  anlt  will  not  afford  him." 
Morton,  J.,  tn  Blchards  v.  Todd,  127  Mass. 
167,  16d.  This  cross-bill  was  well  within 
this  principle.  It  was  the  proper  way  to 
seek  affirmative  relief  against  the  defend- 
ants.   Andrews  v.  Oilman,  122  Mass.  471. 

One  of  the  plalntUTs  objections  to  the  de- 
cree Is  that  It  passes  upon  the  questions  In- 
volved In  the  ejectment  suit  then  pending  In 
the  superior  court  on  his  appeal  from  the 
Judgment  rendered  against  him  In  the  lower 
coBXt;  and  In  support  of  that  objection  he 
reUes  upon  the  general  principle  that  the 
court  which  first  takes  Jurisdiction  of  a  sub- 
ject-matter will  hold  the  same  to  the  exclu- 
sion of  other  courts.  It  Is  unnecessary  to 
Inquire  whether  the  principle  be  here  appli- 
cable, for  It  Is  plain  that  Inasmuch  as  the 
plaintiff  In  bis  bill  asked  the  court  to  consid- 
er and  adjudicate  the  very  questions  thus  in- 
volved he  has  waived  whatever  right  he  had 
to  the  application  of  the  principle  to  ^  this 
case;  and  having  submitted  himself  to  the 
Jurisdiction  of  this  court  of  equity,  he  can- 
not now  complain. 

It  follows  that  the  decree  overruling  the 
demnrrer  to  the  cross-bill  and  the  final  de- 
tree  should  both  be  afilrmed;  but  so  far  as 
respects  the  final  decree  a  manifestly  cler- 
ical error  should  first  be  corrected.  In  the 
fifth  line  of  the  seccmd  paragraph  as  printed 
Id  the  record  before  us  the  words  "Fred.  J." 
■hoDld  be  stricken  out  and  the  words  "Phoebe 
M."  inserted  In  place  thereof. 

So  ordered. 

(m  Man.  IW) 

BI.INN  et  al.  v.  DAMB  et  aL 

DAME  et  aL  v.  BLINN  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.     Jan.  2,  Idll.) 

1   INSUBANCE  (g  624*)— LilFB  POUCIU  — AC- 
TIONS—PARTIES  Plaintiit. 

Before  St.  1894,  c.  225,  now  contained  in 
St  1907,  c.  676.  (  78,  relating  to  life  policies, 
action  on  a  policy  must  have  been  brought  in 
insured's  name  or  in  that  of  his  personal  rei>- 
resentatlve.  where  the  contract  was  made  entire- 


ly between  hfan  and  the  company,  and  the  gen- 
eral interest  In  the  beneficial  stlpalatlons  of 
the  policy  were  vested  in  bint. 

[£d.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1657-1661;  Dec.  Dig.  |  624.*] 

2.  iNStTBANCB  ((  138*1— LlFE  POLIOIES— PBO- 
VISION  TOB  InSUBED^S  CteOLnBEN- VaUDITT. 

Provision  in  a  life  p<^cy  that  losuied's 
children  shall  receive  the  proceeds,  if  be  does 
not  live  until  a  certain  date,  if  they  survive  him, 
and  if  he  does  not  surrender  the  policy,  is  valid 
and  enforceable,  under  St  1894,  c.  622,  i  73 
(St  1907,  c.  S76,  I  73),  relating  to  life  insur- 
ance. 

[EM.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  I  ISa*] 

8.  IRSUBANCK  (I  239*)— Lm  Poucixs— Vest- 
bo  Rights. 

Where  an  apiwintment  or  settlement  is 
made  in  a  life  policy  upon  insured's  dblldren  by 
provision  for  payment  to  them,  their  right,  once 
established,  is  to  be  taken  away  only  by  the 
terms  of  the  appointment  itself. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {  618;   Dec.  Dig.  {  239.*] 

4.  iNsuBANCE  (I  239*)— Life  Pouoibs— Pbo- 

VISION     FOB    InSUBED'S    CHILDBEN — ElFFEOT. 

Under  a  life  policy  payable  to  insured  on  a 
certain  date,  and  to  his  children  if  he  dies  be- 
fore them,  if  they  survive  him,  and  if  he  has 
not  surrendered  the  policy,  the  children's  rig^t 
is  subordinate  to  the  lather's  right  to  surrender. 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {  618;    Dec  Dig.  |  239.*] 

5.  ASSIONUXNTS  FOB  BENEFIT  OF  ObBDITOBS 
(i  97*)  —  CoNSTBUOnON'  —  Pbopebtt  As- 
SIONED. 

An  assignment  of  one's  property,  legal  or 
equitable,  claims,  etc.,  except  property  exempt 
from  execution,  excepts  property  exempted  by 
Bev.  Laws,  c.  177,  I  84,  and  not  that  exempt 
at  common  law,  and  conveys  all  rights  which 
assignor's  creditors  could  have  reached  by  pro- 
cess, or  under  Rev.  Laws,  c.  168,  {  10,  relating 
to  proceedings  against  Judgment  debtors. 

[Ed.  Note. — For  other  cases,  see  Aasianments 
for  Benefit  of  Creditors.  Cent  Dig.  {  tOO;  Dec. 
Dig.  S  97.*] 

6.  ASSIQNHENTS    FOB    BENEFIT    OF    CBBDITOBB 

(j  97*)— Pbopebtv  Oovebed— Riohtb  Uhdbb 

lilFE  POLICJT. 

An  assignment  of  one's  property,  claims, 
etc.,  except  property  exempt  from  execution  for 
the  benefit  of  creditors,  carried  the  right  of  as- 
signor to  receive  insurance  payable  at  a  future 
date  to  him  as  insured,  if  he  then  be  living, 
and  the  right  to  have  it  paid  to  his  personal 
representatives  on  his  prior  decease,  if  nia  chil- 
dren do  not  survive  him,  precluding  him  from 
surrendering  the  policy  for  his  own  benefit,  and 
entitling  the  assignees  to  require  him  to  ex- 
ecute any  written  surrender  nssfintlal  to  collect 
the  surrender  value. 

[Ed.  Note. — For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Dec.  Dig.  i  87.*] 

Case  Reserved  from  Superior  Court,  Suf- 
folk County ;  James  B.  Richardson,  Judge. 

Bills  by  Charles  P.  Bllnn,  Jr.,  and  others 
agaiaat  Warren  S.  Dame  and  others,  and  by 
Irvidg  li.  Dame  and  another  against  Charles 
P.  Bllnn,  Jr.,  and  othws.  Reserved  from  the 
superior  court  Decree  for  plalnttfls  In  first 
case.    Second  bill  dismissed. 

Two  bins  In  equity  to  determine  the  rights 
of  parties  to  the  surrender  value  of  a  policy 
of  life  Insurance  Issued  by  the  Penn  Mutual 
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Life  Insurance  Company  to  Warren  S.  Dame, 
who  had  made  an  assignment  for  the  benefit 
of  his  creditors  to  Chas.  P.  Bllnn,  Jr.,  et  al. 
The  first  suit  was  by  the  assignees ;  the  sec- 
ond was  by  children  of  Dame,  who  claimed 
the  money  value  of  the  policy.  In  the  su- 
perior court  the  case  was  leserred  for  the 
Supreme  Judicial  Court. 

Warren,  Garfield,  Whiteside  &  Lamson,  for 
assignees  of  Warren  S.  Dame.  Henry  Wheel- 
er, for  Warren  S.  Dame.  Harry  Le  Baron 
Sampson,  for  Irving  L.  Dame.  Walter  Ii. 
Van  KleeclE,  guardian  ad  litem  of  Mildred 
F.  Dame.  Arthur  H.  Brooks,  for  Penn  Mut 
Life  Ins.  Co. 

SHELDON,  J.  This  policy  was  Issued  by 
the  insurance  company  to  Warren  S.  Dame; 
the  contract  of  insurance  was  made  entirely 
between  him  and  the  company;  the  general 
interest,  ownership  and  right  of  property  in 
the  beneficial  stipulations  of  the  policy  were 
vested  in  him ;  and  before  the  enactment  of 
St.  1884,  c.  225,  now  contained  In  St  1907, 
c.  576,  {  73,  any  action  to  recover  the  amount 
of  the  policy  must  have  been  brought  In  his 
name  or  in  that  of  his  personal  representa- 
tive. Wright  V.  Vermont  Life  Ins.  Co.,  164 
Mass.  802,  41  N.  E.  803 ;  Robinson  v.  Mutual 
Life  Ins.  Co.,  170  Mass.  369.  373,  49  N.  E. 
645.  See  Brown  v.  Greenfield  Life  Associa- 
tion, 172  Mass.  498,  53  N.  E.  129;  Millard 
▼.  BraytoD,  177  Mass.  638,  59  N.  E.  436,  52 
L.  R.  A.  117,  83  Am.  St.  Rep.  294;  BaUey 
T.  Wood.  202  Mass.  562,  88  N.  E.  149. 

The  policy  was  issued  however  after  St 
1894,  c.  522,  liad  taken  eftect ;  and  under  the 
provisions  of  section  73  of  that  act,  now  in- 
cluded In  the  same  section  of  the  act  of  1907 
already  cited,  the  limitations  made  in  the 
policy  of  Its  proceeds  for  the  benefit  of  the 
children  of  the  Insured,  who  are  the  plaintiffs 
in  the  second  suit,  are  valid  and  must  be  en- 
forced in  their  belialf.  If  an  appointment  or 
settlement  has  been  made  upon  them  by  a 
stipulation  in  the  policy  that  the  amount 
thereof  shall  be  paid  to  them,  that  estab- 
lishes their  right,  and  their  right,  once  es- 
tablished and  brought  into  being  as  a  vested 
right,  is  not  to  be  taken  away  from  them,  ex- 
cept as  this  result  shall  be  found  to  have 
been  contemplated  and  provided  for  by  the 
terms  of  the  appointment  itself.  We  must 
ascertain  therefore  the  true  construction  of 
this  policy  as  to  the  disposition  of  the  amount 
Insured;  that  is,  the  construction,  consider^ 
ing  all  the  terms  of  the  policy,  of  the  prom- 
ise contained  therein.  By  that  promise  the 
company,  reciting  that  it  insures  the  life  of 
Warren  8.  Dame,  undertakes  to  pay  the  sum 
of  fl0,000  to  him,  "the  insured,  Ills  executors, 
administrators  or  assigns,"  on  the  10th  day  of 
July,  1918,  or  if  "he  should  die  before  that 
time  then  to  make  said  payment  to  Irving 
F.  Dame  and  Mildred  L.  Dame,"  his  chil- 
dren, "If  they  survive  the  Insured  (with  pow- 
er to  the  insured  to  surrender  the  policy  to 


the  said  company  at  any  time),  otherwise  to 
the  insured's  executors,  administrators  or  as- 
signs." The  policy  was  assignable  by  the  In- 
sured; and  It  contained  a  statement  of  what 
the  expected  surrender  value,  or  the  amount 
to  be  paid  by  the  company  to  the  Insured  or 
his  iissigns  on  bis  surrender  of  the  policy, 
would  be  at  the  end  of  the  successive  years 
of  the  proposed  insurance. 

It  thus  aK>eara  that  the  elder  Dame,  the 
insured,  had  several  valuable  rights  in  the 
policy ;  and  it  Is  difficult  to  see  why  his  as- 
signment of  the  policy  would  not  carry  with 
it  all  his  valuable  rights,  unless  we  find  some 
restriction  In  the  language  of  the  policy. 

1.  If  he  lived  untU  July  10,  1918,  be  would 
be  entitled  to  receive  the  sum  of  $10,000. 

2.  If  he  died  before  that  time,  that  sum 
would  be  payable  to  his  personal  representa- 
tives and  would  go  to  Increase  the  amount  <tf 
his  estate  unless  his  children  survived  him. 

S.  At  any  time  during  the  term  of  the  pro- 
posed Insurance  he  could  surrender  the  poU 
icy  and  receive  for  his  own  benefit  the 
amount  of  the  then  existing  surrender  valne. 

The  right  of  his  clilldren  was  to  receive 
the  amount  of  the  policy  if  he  did  not  live 
until  the  appointed  time  and  if  they  snrviv* 
ed  mm  and  he  had  not  in  his  lifetime  sur- 
rendered the  policy.  If  this  right  is  regard- 
ed as  contingent,  it  would  not  come  into  ex- 
istence at  all  If  the  father  should  at  any 
earlier  time  exercise  his  absolute  right  to 
surrender  the  policy;  If  their  right  was  a 
vested  one.  It  would  be  completely  divested 
by  their  father's  exercise  of  his  right.  Their 
right,  in  the  opinion  of  the  majority  of  the 
court,  was  strictly  subordinate  to  the  prior 
and  superior  right  of  their  father.  It  was 
so  made  by  the  very  language  which  created 
it.  Either  It  was  not  to  arise  at  all  if  the 
paramount  right  of  their  father  should  be 
exercised,  or  It  would  be  completely  divested 
by  the  exercise  of  his  paramount  right  to 
surrender  the  policy.  Whether  their  interest 
was  vested  or  contingent,  they  could  have  no 
part  of  the  proceeds  of  the  policy  if  their 
father  lived  until  its  maturity,  or  if  they  did 
not  survive  him,  or  If  he  had  at  any  earlier 
time  surrendered  the  policT'.  Unless  these 
three  contingencies  concurred  in  their  favor, 
either  their  right  never  would  vest,  or  it 
would  be  completely  divested  and  cut  olf  by 
the  very  terms  of  the  conditional  limitations 
in  their  favor.  We  do  not  deem  it  material 
to  determine  whether  their  right  was  vested 
or  contingent;  for,  as  we  have  seen,  the  re- 
sult would  be  the  same  in  either  event.  There 
is  no  question  here  of  the  attempted  revoca- 
tion of  a  trust  Snch  cases  as  Stone  T.  Hack- 
ett,  12  Gray,  227,  and  Kelley  v.  Snow,  186 
Mass.  288,  70  K*.  E.  89,  and  those  cases  in 
which  an  absolute  interest  was  given  to  ben- 
eficiaries of  life  Insurance  policies,  have  no 
bearing.  We  are  to  construe  the  language 
of  the  policy  and  to  determine  what  rights  it 
gives  to  the  children.  The  statute  which  has 
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been  referred  to  protects  these  rights  when 
ascertained,  bat  It  has  no  operation  to  In- 
crease or  extend  them. 

Under  this  state  of  affairs,  the  elder  Dame 
made  his  assignment  to  the  predecessors  of 
the  plaintiffs  in  the  first  action,  hereinafter 
called  the  plalntlffB.  The  language  of  that 
Instmment  is  broad  and  sweeping.  It  pass- 
es all  his  "estate,  property  and  effects,  real, 
persona]  and  mixed,  of  whatever  name  and 
nature,  legal  and  equitable;  •  •  •  also 
all  claims,  debts,  choses  in  action  owing  to 
him,  whether  now  or  hereafter  payable,  and 
all  evidences  thereof;  also  any  and  all  oth- 
er property,  real  or  personal,  of  or  belong- 
ing to  him,  of  whatever  description  and 
wheresoever  the  same  may  be  ;•••  ex- 
cept such  property  as  is  exempt  from  being 
taken  on  execution  by  law."  This  exception 
does  not  cover  property  which  could  not  be 
taken  on  a  writ  of  execution  at  common  law; 
it  manifestly  refers  only  to  the  statutory  ex- 
emptions stated  in  Rev.  Laws,  c.  177,  {  34. 
The  Instmment,  we  are  satisfied,  was  intend- 
ed to  convey,  and  does  convey,  to  the  as- 
signees aU  the  property  and  property  rights 
of  the  assignor  which  the  creditors  could 
have  reached  for  the  satisfaction  of  their  de- 
mands by  any  process,  legal,  equitable,  or 
under  the  provisions  of  Rev.  Laws,  c.  168, 
I  10. 

We  do  not  doubt  that  the  right  of  the  as- 
signor under  this  policy  to  receive  the  amount 
thereof  on  July  10,  1918,  U  he  shall  then  be 
ll\'1ng,  and  his  right  to  have  the  same  amount 
paid  to  his  personal  representative  upon  his 
prior  decease  If  bis  children  shall  not  sur- 
vive him,  would  have  been  available  to  his 
creditors  and  would  have  passed  under  the 
assignment  Anthracite  Ins.  Co.  ▼.  Sears,  109 
Mass.  383;  Lord  v.  Harte,  118  Mass.  271; 
Brlgbam  v.  Home  Ins.  Co.,  131  Mass.  319; 
Pierce  v.  Charter  Oak  Ins.  Co.,  138  Mass. 
151 ;  Haskell  v.  Equitable  Assurance  Socie- 
ty, 181  Mass.  341,  63  N.  E.  899;  Alexander 
▼.  McPeck,  180  Mass.  34,  75  N.  E.  88;  Blg- 
gert  v.  Straub,  193  Mass.  77,  78  N.  B.  770, 
118  Am.  St.  Rep.  449.  It  seems  equally  plain 
that  he  may  not  now,  as  against  his  assign- 
ees, surrender  the  policy  and  take  the  amount 
of  the  surrender  value  for  his  own  benefit 
As  against  the  Insurance  company  no  doubt 
he  has  that  right.  But  it  is  a  right  secured 
to  him  by  his  contract  with  the  company, 
and  is  a  valuable  right  of  property  available 
to  his  creditors.  See  the  cases  last  above 
cited.  It  is  a  chose  in  action  which  was  in 
existence  at  the  time  of  the  assignment  and 
passed  by  its  terms. 

What  we  have  said  is  also  in  our  opinion 
decisive  upon  the  only  remaining  question  In 
the  case.  His  right  of  surrender  was  a  val- 
uable property  right,  vested  In  him  by  the 
language  of  the  pulley.  It  constituted  an  in- 
tegral part  of  the  value  to  him  or  bis  es- 


tate of  the  policy  Itself.  That  pecnnlary  val- 
ue would  be  very  much  less  either  to  himself 
or  to  any  one  to  whom  he  might  transfer  his 
pr(^;>erty  rights  if  this  unqualified  and  para- 
mount right  of  surrender  were  not  secured 
to  him.  There  was  here  an  agreement  on  the 
part  of  the  company  to  pay  the  surrender 
value  to  him  upon  his  surrender;  this  was 
a  contract  right  given  to  him  by  the  policy, 
which  materially  increased  its  value  to  him. 
This  was  not  merely  a  right  to  surrender  un- 
der the  third  article  or  the  third  clause  of 
the  eighth  article  of  the  provisions  attach- 
ed to  the  policy.  Under  the  parenthetical 
clause  contained  in  the  promise  of  the  com- 
pany he  had  the  right  to  surrender  the  policy 
at  any  time  and  to  receive  Its  surrender  val- 
ue. Moreover  this  clause  was  made  a  part 
of  the  conditional  limitation  or  appointment 
In  favor  of  his  children,  apparently  for  the 
very  purpose  of  saving  to  him  the  absolute 
ownership  and  control  of  the  policy.  The 
children's  right  was  made  subject  to  his  un- 
restricted right  of  surrender.  This  was  a 
valuable  property  right  incident  to  his  gen- 
eral right  under  the  policy  such  as  would 
pass  with  an  assignment  of  the  latter.  It 
now  must  be  held,  in  the  opinion  of  the  ma- 
jority of  the  court,  that  it  did  pass,  with 
the  policy  itself,  under  the  general  language 
of  the  assignment 

We  have  found  no  case  which  seems  to  us 
to  be  quite  .decisive  upon  the  point  raised 
here,  though  in  some  cases  the  question  de- 
cided, and  in  others  the  reasoning  of  the 
courts,  approaches  It  more  or  less  closely. 
The  decisions  are  not  uniform ;  but  the  gen- 
eral trend  of  authority  is  In  favor  of  our 
view.  See  Atlantic  Mutual  Life  Ins.  Co.  v. 
Gannon,  179  Mass.  291,  60  N.  E.  933 ;  Trav- 
elers' Ins.  Co.  V.  Healey,  26  App.  Div.  63,  49 
N.  r.  Snpp.  28,  affirmed  in  164  N.  Y.  607,  58 
N.  B.  1093;  In  re  Steele  (D.  O.)  98  Fed.  78; 
In  re  Dlack  (D.  0.)  100  Fed.  770;  In  re 
Boardman  (D.  C.)  103  Fed.  783;  In  re  Sllng- 
luff  (D.  C.)  106  Fed.  164;  In  re  Welling,  113 
Fed.  189,  61  O.  C.  A.  161;  In  re  White,  174 
Fed.  333,  98  a  C.  A.  206,  26  L.  B.  A.  (N. 
S.)  451 ;  In  re  Hettllng,  176  Fed.  65,  99  C. 
C.  A.  87;  Townsend  v.  Townsend,  127  Ey. 
230, 106  S.  W.  937,  16  L.  B.  A.  (N.  S.)  316. 

It  follows  that  under  his  covenant  of  far- 
ther assurance  it  is  the  duty  of  Warren  S. 
Dame  now  to  execute  in  favor  of  the  plain- 
tiffs any  written  surrender  that  may  be  nec- 
essary to  enable  them  to  collect  the  surren- 
der value  of  the  policy  in  question,  and  the 
duty  of  the  insurance  company  upon  receiv- 
ing proper  surrender  of  the  policy  to  pay 
such  snrrender  value  to  the  plaintlffa  and 
in  the  first  case  a  decree  must  be  entered  for 
the  plaintiff  substantially  as  prayed  for.  The 
bill  in  the  second  case  most  be  dismissed. 

So  ordered. 
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ROWB  et  at  r.  TOWN  OF  PBABODY. 

TOWN  or  PEABODY  ▼.  UNITES)  STATES 

FIDELITY  &  GXJARANTY  CO. 

(Sopreme  Judicial  Ooart  of  Massadnuetts. 
Middleses.     Jan.  8,  19U.) 

1.  Apfiai.  and  Esbob  (i  882*)  —  Kkvmw -^ 

BULINOB  BT  CONSKNT. 

Rulings  aa  to  the  effect  of  a  cMitiact,  made 
at  the  request  of  exceptant  and  without  objec- 
tion by  any  party,  muat  be  talien  aa  correct  on 
»Tiew. 

[£3d.  Note.— For  other  casei;  see  Appeal  and 
E^rror,  Gent.  Dig.  S  3602;   Dec.  Dig.  I  882.*] 

2.  ConiBAOTs  (I  80S*)~BBBAaH  — EJznuBES— 

BUBPENSOMEHESB  OB  IVPOBBIBIUTr  Or  PEB- 
IVBMANCE. 

That  performance  of  a  positive  ctmtmct  to 
do  a  thing,  not  in  itself  unlawful,  has  tbxoagb 
unforeseen  circumstancea  become  burdensome  or 
unpossible,  will  not  excuse  a  breach. 

[Ed.   Note.— For  other   cases,   see   Oontracta, 
Cent  Dig.  U  140»-1416;   Dec.  Dig.  |  803.*] 

8>  CoNTBACTS  ({  303*)  — Bbxaoh  — EXOUflB  — 

Bdbdknsombnbss. 

OontractoiB  having  abaolntely  agreed  to 
eonstmct  a  tunnel,  though  warned  that  there 
might  be  difficulties  in  construction  on  account 
of  the  character  of  the  subsoil,  cannot  excuse 
nonperformance  because  the  nature  of  the  aub- 
■oil,  aa  afterwards  ascertained,  made  perfonn- 
ance  practically  impossible  or  impracticable 
without  disproportionate  expense. 

[Ed.   Note.— For  other  rases,   tee  Cbn  tracts. 
Cent.  Dig.  II  140&-1416;   Dec.  Dig.  |  SOS.*] 

'L  CORTBACis   n   265*)— RBSOIBBIOlr  —  Powix 

or  PABTin»— ConuDXRATioif. 

The  partiea  to  a  town  tunnel  construction 
contract  could  rescind  it  by  mutual  consent,  and 
changed  relations  of  the  parties  and  proposed 
ntodilcationa  of  the  work  would  be  sufficient 
ronsideratioa  for  abandonment  of  the  original 
contract  and  substitution  of  a  new  arrange- 
ment. 

[£U.  Note.— For  other  cases,  see  Contracts, 
Gent  Dig.  |  IIGO;   Dec  Dig.  1  256.*] 

6.  Tbiai,  (1 143*)— QtJWSnoNS  rOB  Jobt— Cow- 

TUCTINO    TBSTTKONT. 

Conflicting  testimony  va  a  given  point  pr»- 
sents  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  842;    Dec.  Dig.  }  143.*] 

0.  Towita  (I  37*)— OmcEBS— AuTHOBirr. 

An  agreement  bv  one  member  of  a  town 
eommittee,  which  had  charge  of  the  construo- 
tion  of  a  tunnel,  for  a  modiScation  of  Uie  oon- 
stmction  contract,  would  not  bind  the  town,  in 
the  absence  of  audiority  from  the  whole  commit- 
tee. 

[Ed.  Note.— For  other  cases,  see  Towns,  Cent. 
Dig.  I  71;  Dec.  Dig.  |  87.*] 

7.  Towns   (I  42*)— OOKBTBITCnOH    CORTBAOTB 

— Waivbb  or  Obuoation— EviDKNCK— Bor- 

nCIBNCT. 

BSvidence  held  insufficient  to  show  that  a 
town  waived  performance  of  a  contract  to  con- 
■tmct  a  tnnneL 

[Ed.  Note^— For  other  cases,  see  Towna,  Cent 
Dig.  I  77;    Dec.  Dig.  |  42.*] 

&   CONtRACTS    a    806*)— OOIfSTRtrOIIOB    OOR- 
TBACTS  —  BbEACH  —  COMFIXnOH    BT    OTHBB 

Pabtt- Damages. 

Contractors  having  abandoned  an  agree- 
ment to  eonstmct  a  'tunnel  for  a  town  at  a  fixed 
price,  Uie  town  could  hold  them  for  the  increas- 
ed cost  of  doing  the  work,  but  was  bound  to 


take  all  proper  meaanres  to  diminish  tbe  qniiui- 
tnm  of  damagea. 

[E2d.  Note.— For  other  oaaes,  see  Contracts, 
Cent  IMg.  11  162&-1688;   Dec.  Dig.  I  806l*] 

9i  CoRiBAon  (I  806*)— OoiiBTBUonoH  Ooir- 

IBA0T8  —  BbBACH  —  CI0HPI.BII0H    BT    0THC» 

Pabtt— Dakaois. 

Contractors,  who  abandoned  an  agreement 
to  construct  a  tunnel  for  a  town  on  account  ot 
unexpected  cost,  and  their  surely,  on  being  held 
for  tne  increased  cost  of  the  work  to  tbe  <dir, 
cannot  complain  because  a  larger  tunnel  than 
contracted  for  was  buil^  and  because  different 
constmctiott  methods  were  used,  where  that 
course  lessened  the  actual  cost  of  the  work. 

[Ed.  Note.— For  other  cases,  see   Contracts. 
Cent  Dig.  II  1528-1533;  Dec.  Dig.  |  30S.*] 

10.  Bonds  (|  63*)— Cohtbactob'b  Bonds— In- 


Interest  is  i»operiy  allowed  on  the  penalty 
of  a  contractor's  bond,  where  the  penalty  is  less 
than  the  amount  of  the  damages  caused  by 
breach  of  the  bond. 

[Ejd.  Note.— For  other  cases,  see  Bonds,  Oent 
Dijg.  I  66;   Dec  Dig.  |  68.*] 

lOzceptloiui  from  Superior  Court,  Middle 
sex  County;  Jabec  Fox,  Judge. 

Actions  by  Ransome  Bowe  and  another 
against  the  Town  of  Peabody,  and  by  th* 
Town  of  Peabody  against  the  United  States 
Fidelity  &  Ouaranty  Company,  tried  togeth- 
er. The  first  was  contract  on  an  account  an- 
nexed for  work,  labor,  and  materials  and 
machinery  furnished  the  town  of  Peabodr 
in  tbe  construction  of  a  tunnel  for  its  water> 
works.  The  second  action  was  on  a  bond 
given  by  the  Guaranty  Company  to  secure 
the  performance  by  Rowe  Sc  Perlnl  (the  plain- 
tiffs In  the  first  action)  of  a  contract  to  con- 
struct tbe  tunnel.  The  court  directed  a  ver- 
dict for  the  defendant  In  the  first  case,  and 
Rowe  dc  Perlnl  excepted.  In  the  second 
case  a  verdict  was  returned  for  the  plalntUT 
for  the  face  of  the  bond  and  interest,  and 
the  Guaranty  Company  excepted.  Excep- 
tions overruled. 

Johnson,  Clapp  ft  Underwood  and  S.  H. 
DonnelU  for  Town  of  Peabody.  C.  F.  Choate, 
Jr.,  and  F.  H.  Nash,  for  Rowe  and  others 
and  for  tbe  United  States  Fidelity  *  Ooar- 
anty  Co. 

SHELDON,  3.  The  plaintiffs  In  the  first 
suit,  hereinafter  called  the  contractors,  made 
In  July,  1906,  an  agreement  with  the  town  of 
Peabody  for  the  buUding  of  a  tunnel  from 
Suntaug  Lake  for  a  distance  of  1.550  feet; 
and  for  the  laying  of  certain  pipe  and  the 
performance  of  other  speclQed  work.  The 
contractors  were  to  do  all  the  work  and 
supply  the  materials,  so  as  to  furnish  to  tbe 
town  a  completed  tunnel  with  all  Its  equip, 
ment,  and  were  to  be  paid  fixed  prices  for 
the  different  parts  of  what  they  were  to  do. 
They  gave  to  the  town  a  bond  with  the  de- 
fendant In  the  second  suit  as  surety,  con- 
ditioned for  their  faithful  performance  of 
the  contract  The  work  was  to  be  a  timber* 
supported  tunnel.  In  wbldi  was  to  be  con- 
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stnicted  a  masonry  conduit  SO  Inches  In  di- 
ameter. The  Jadge  Instructed  the  Jury  that 
the  contract  required  as  essential  conditions 
•*the  constractlon  of  a  tunnel  80  Inches  In 
diameter  by  th«  nse  of  timber  itrops,  roof 
supports  and  lagging.  It  was  not  a  contract 
for  constructing  a  suitable  tunnel  by  what- 
ever method  should'  become  arallable."  He 
farther  ruled  that  under  the  contract  the  of- 
ficers acting  for  the  town  had  no  power  "to 
require  the  contractors  without  their  consent 
to  construct  a  tunnel  by  pneumatic  process 
48  Inches  In  diameter.  Socb  requirement 
would  not  be  a  mere  variation  in  form  and 
dimensions  which  the  contractors  mnst  adopt, 
*  *  *  but  would  be  the  substitution  of  a 
dUferent  contract"  Both  of  these  mllngs 
were  made  at  the  request  of  the  contractors 
and  apparently  without  objection  by  any 
party.  They  must  now  be  taken  as  correct 
MacKnlgbt  Fllntlc  Stone  Co.  v.  New  York, 
160  N.  y.  72,  M  N.  E.  661. 

G^e  contractors  began  to  construct  the 
tunnel  as  required  by  the  contract,  but  pres- 
ently found  that  owing  to  the  nature  of  the 
soil  there  were  serious  dlfflcultiee,  so.  great, 
tbey  contended,  as  to  make  the  construction 
In  that  way  practically  Impossible,  and  cer- 
tainly so  great  as  to  make  It  Impracticable 
without  a  very  large  and  disproportionate  ex- 
pense, such  as  they  were  not  able  to  Incur. 
Finally,  on  October  27th,  after  some  negotia- 
tions with  the  engineer  and  ^th  the  com- 
mittee of  the  town,  which  so  far  as  neces- 
sary will  be  referred  to  hereafter,  the  con- 
tractors sent  to  the  committee  a  letto:  for- 
mally abandoning  the  contract  The  town 
then  completed  the  tunnel  by  what  Is  called 
the  pneumatic  construction,  which  necessa- 
rily Involved  a  cost  of  $47,805.12  In  excess  of 
the  contract  price.  It  was  also  necessary  un- 
der this  mode  of  construction  to  make  the 
diameter  of  the  tunnel  48  Inches  Instead  of 
80  Inches.  This  mode  of  construction,  as  al- 
ready pointed  out  was  essentially  different 
from  that  originally  contracted  for;  but  It 
does  not  seem  to  have  been  disputed  that  If 
not  the  only  practicable  method.  It  was  at 
least  the  cheapest,  most  exiwdltlous  and  most 
economical  method  by  which  the  tunnel  ooold 
be  constructed. 

The  first  contention  made  in  behalf  of  the 
contractors  Is  that  the  performance  of  their 
contract  was  Impossible,  or  at  least  that  It 
might  have  been  found  by  the  jury  to  be  Im- 
I)08slble,  and  that  for  this  reason  the  con- 
tract was  no  longer  binding  upon  the  parties. 
They  argue  that  a  contract  to  build  a  par- 
ticular tunnel  of  specified  dimensions  by  a 
described  method  of  construction  is  like  a 
contract  to  ship  goods  by  a  certain  steamer, 
or  to  sell  potatoes  to  be  raised  upon  certain 
specified  land,  or  to  account  for  the  proceeds 
of  butter  to  be  made  In  a  certain  factory,  or 
to  build  a  bridge  by  the  caisson  method— -in 
each  of  which  cases  it  has  been  held  that  the 
contLaued  existence  of  the  subject-matter  of 
the  contract  or  the  continued  jtractlcablllty 


of  the  essential  details  that  are  stipulated 
for  is  an  implied  condition  of  the  continued 
validity  of  the  agreement  Erdl  v.  Henry, 
[1903]  2  K.  B.  740;  Chandler  v.'  Webster, 
[1904]  1  K.  B.  473;  HoweU  v.  Coupland,  1  Q. 
B.  D.  258;  Stewart  v.  Stone,  127  N.  T.  600, 
28  N.  El.  595,  14  L.  R.  A.  215;  BnfCalo  & 
lancaster  Land  Co.  v.  Bellevue  Improvement 
&  lAnd  Co.,  165  N.  X.  247,  69  N.  B.  5,  51  L. 
R.  A.  951;  Loverlng  v.  Buck  Mountain  Coal 
Co.,  54  Pa.  291.  This  is  the  same  principle 
which  we  recently  considered  In  Hawkes  v. 
Kehoe.  103  Mass.  419,  79  N.  E.  766,  lO  L.  B. 
A.  (N.  S.)  125.  It  has  frequently  been  ap- 
plied In  the  courts.  See,  besides  the  cases  al- 
ready cited,  Angus  v.  Scully,  176  Mass.  357, 
57  N.  B.  674,  49  I..  R.  A.  562,  79  Am.  St  Kep. 
818;  Butterfleld  v.  Byron,  153  Mass.  517,  27 
N.  E.  667,  12  li.  B.  A.  571,  25  Am.  St  Bep. 
654;  Elliott  ▼.  Crutchley,  [1908]  2  E.  B. 
476;  McKenna  v.  McNamee,  15  Canada  S. 
OL  811.  But  the  question  is  as  to  the  con- 
stractlon of  the  contract  whidi  the  parties 
have  made.  This  was  recognized  In  most 
of  the  cases  above  dted.  One  who  chooses 
to  contract  absolutely  for  the  i>erformance  of 
a  certain  thing  Is  not  to  be  excused  from 
such  performance,  in  the  absence  of  any  oth- 
er ground,  merely  because  it  either  was  orig- 
inally or  has  since  become  Impossible  of  ex- 
ecution. As  was  said  by  Blackburn,  J.,  in 
the  leading  case  of  Taylor  t.  Caldwell,  B 
Best  &  S.  826,  833,  "Where  there  is  a  positive 
contract  to  do  a  thing  not  In  itself  unlawful, 
the  contractor  must  perform  it  or  pay  dam 
ages  for  not  doing  it,  altboagh  In  conse- 
quence of  onforeseen  acddents  the  perform- 
ance of  his  contract  has  become  unexpectedly 
burdensome  or  even  ImpoBelble."  This  also 
has  been  frequently  declared  by  the  coorts. 
Jones  V.  St  John's  College,  Lu  R.  6  Q.  B.  110^ 
127;  Paradise  v.  Jane,  Aleyn,  26;  Atldnson 
V.  Ritchie,  10  Bast  530;  Hill  v.  Snghrue,  15 
M.  &  W.  263;  Harvey  v.  Murray,  186  Mass. 
877;  Drake  v.  WMte,  117  Mass.  10;  Stees  ▼. 
Leonard,  20  Minn.  494  (Oil.  448).  As  was 
said  by  the  present  Chief  Jostioe  in  Butter- 
field  V.  Byron,  163  Mass.  617,  520,  27  N.  E. 
667,  668,  12  L.  R.  A.  671,  25  Am.  St  Rep. 
654,  "the  fundamental  question  is.  What  la 
the  true  constractlon  of  the  contract?  " 

In  the  case  at  bar  the  contract  expressly 
stated  that  the  nature  of  the  underground 
plot  had  not  been  investigated,  and  that  the 
committee  of  the  town  denied  any  responsi- 
bility for  its  diaracter.  The  contractors  al- 
so agreed  by  the  twenty-third  article  of  the 
contract  to  take  all  responsibility  for  the 
work  and  to  bear  all  losses  resulting  on  ac- 
count of  Its  nature  or  character  or  becanse 
of  the  nature  of  the  ground  being  different 
from  what  was  estimated  or  expected.  The 
difficulties  wlilch  it  was  claimed  made  the 
prescribed  mode  of  construction  impossible 
arose  wholly  from  the  character  «f  me  soil 
beneath  the  surface.  They  were  warned 
that  there  might  be  such  difficulties,  and  no 
one  coold  say  ip  advance  that  these  might 
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not  be  very  great,  or  even  Insuperable.  But 
they  chose  to  make  their  agreement  an  ab- 
solute one,  and  the  court  cannot  relieve  than 
from  the  bargain  which  they  saw  fit  to  make. 
The  case  Is  well  within  the  decisions.  Boyle 
T.  Agawam  Canal  Co.,  22  Pick,  381,  33  Am. 
Dea  749;  Dermott  t.  Jones,  2  WalL  1,  17 
It.  Ed.  762;  Eastman  v.  Sit.  Anthony  Falls 
Water  Power  Co.,  24  Minn.  437;  Thorn  t. 
Mayor  of  London,  Ij.  R.  9  Exch.  163;  Ii.  R. 
10  Exch.  112,  1  App.  Cas.  120.  There  are 
three  English  cases,  decided  respectively  In 
the  House  of  Lords  or  In  the  Court  of  Ap- 
peal, which  resemble  closely  the  case  at  bar. 
Jackson  v.  Eastbourne  Local  Qoard,  2  Hud- 
son, Building  Contracts  (3d  Ed.)  67 ;  Bottoms 
V.  Lord  Mayor  of  York,  Id.  220;  and  Mc- 
Donald T.  Mayor  of  Workington,  Id.  240.  In 
the  first  of  these  cases.  Lord  Esher  said  In 
the  Court  of  Appeal :  "When  a  man  is  ask- 
ed to  tender  upon 'specifications,  l\e  must  in- 
quire whether  it  is  possible  for  him  to  do 
the  work  which  he  engages  to  do,  and  if  he 
does  not  then  find  out  that  it  is  impossible, 
be  is  not  excused  by  reason  that,  from  the 
difficulties  of  the  work  It  is  afterwards 
found  Impossible.  He  has  contracted  to  do 
it,  and  must  fulfill  his  contract" 

We  are  clearly  of  opinion  that  these  con- 
tractors were  not  excused  from  the  perform- 
ance of  their  agreement  by  reason  of  Its  al- 
leged impossibility,  but  that  they  were  bound 
either  to  accomplish  what  they  had  prom- 
ised to  do  M  to  respond  in  damages  for  their 
failure. 

But  it  is  contended  that  the  town  did  not 
choose  to  stand  upon  its  rights  but  waived 
performance  by  the  contractors  of  the  un- 
fortunate obligation  into  which  they  had  en- 
tered* and  that  it  made  a  new  arrangement 
with  them,  under  which  they  were  to  con- 
struct another  and  dlfiTerent  tunnel.  The 
original  contract,  it  is  contended,  was  an- 
nulled o>  rescinded  by  mutual  consent,  and 
the  parties  now  stand  as  if  no  KuA  con- 
tract had  been  made. 

It  was  competent  for  the  parties  to  do 
this  if  they  chose  to  do  so;  and  under  the 
drcnmstances  of  this  case,  considering  the 
changed  relations  of  the  parties  and  the  pro- 
posed modifications  of  the  work  to  be  done, 
there  would  be  a  sufficient  consideration  for 
the  abandonment  of  the  original  contract  and 
the  substitution  of  a  new  arrangement. 
Munroe  v.  Perkins,  9  Pick.  298,  20  Am.  Dec. 
475;  Rogers  v.  Rogers  &  Brother,  139  Mass. 
440,  1  N.  E.  122;  Alden  v.  Thurber,  149 
Mass.  271,  21  N.  B.  312 ;  Thomas  v.  Barnes, 
156  Mass.  5S1,  31  N.  B2.  688;  Stebbins  t. 
Connors  Brothers  Construction  Co.,  202  Mass. 
153,  88  N.  E.  1136;  Hanson  &  Parker  v. 
Wittenberg,  206  Mass.  319,  9l  N.  B.  883. 

Some  efforts  were  made  by  the  parties  to- 
wards effecting  a  new  arrangement  In 
these,  as  In  all  matters  respecting  the  con- 
struction of  the  tunnel,  the  town  acted 
through  its  committee  on  water  supply, 
Yblch  consisted  of  seven  persona  and  of 


wbidi  one  Walker  was  chairman.  Its  power 
to  bind  the  town  was  not  disputed.  On  Sep- 
tember 29th,  after  the  development  of  the 
conditions  which  impeded  fnrthor  progress 
under  the  terms  of  the  contract  Barboor, 
the  engineer  of  the  town,  wrote  a  lettw  to 
Walker,  in  wtiich,  besides  stating  these  dif- 
ficulties and  the  possibility'  that  the  contrac- 
tors might  throw  up  their  work,  he  said: 
"In  view  of  this  possibility  the  question 
arises  as  to  whether  it  will  not  pay  the 
town  of  Peabody  to  make  some  arrangemmt 
with  Rowe  9c  Perlnl  so  that  they  can  pro- 
ceed with  the  work.  I  am  satisfied  that  they 
are  as  well  able  to  do  this  tunnel  work  as  any 
one  we  could  obtain.  The  cost  to  the  town 
will  unquestionably  be  much  greater  than 
originally  bid.  In  considering  any  such  idea 
it  must  be  clearly  borne  in  mind  that  we 
cannot  make  any  proposition  to  Rowe  & 
Perlnl  without  making  the  bond  company 
a  party  of  the  same  by  a  written  agreement 
otherwise  there  would  be  great  danger  of 
nullifying  the  bond."  In  October,  the  con- 
tractors reached  the  conclusion  that  they 
could  not  construct  the  tunnel  according  to 
the  plans  and  specifications.  There  was  evi- 
dence that  Barbour  suggested  to  Rowe,  one 
of  the  contractors,  that  the  town  should 
continue  the  work,  employing  Rowe  as  its 
superintendent  at  a  salary  and  making  cer- 
tain allowances,  to  the  contractors  for  what 
they  had  done.  There  was  a  meeting  of  the 
committee  on  October  17th,  and  Rowe  testi- 
fied that  on  the  next  morning  he  talked 
over  a  telephone  with  Walker,  and  that  in 
answer  to  Rowe's  question  Walker  said  that 
the  committee  had  decided  to  go  ahead  with 
the  work  as  suggested  by  Barbour,  and  add- 
ed, "Oo  on  with  the  work,  Mr.  Rowe;  give 
us  the  water  as  soon  as  yon  can  and  save 
all  the  money  yon  can  for  the  town  of  Pea- 
body  ;"  that  Rowe  asseited  to  this,  and  put 
his  men  at  work. 

At  the  meeting  of  the  committee  on  October 
17th,  which  has  been  mentioned,  a  vote  was 
passed  "that  the  dialrman  be  authorized  to 
make  a  contract  with  Mr.  Rowe  to  continue 
the  work  on  a  cost  basis,  all  loss  on  the  con- 
tract at  the  present  time  to  be  borne  by  the 
contractors;  ttiat  Mr.  Rowe  be  allowed  six 
dollars  ($6)  per  day  for  his  salary  as  super- 
intendent, that  the  surety  company  be  in- 
formed of  the  change  in  the  contract  and  It 
is  understood  that  they  will  consent  to  the 
change.  It  shall  be  agreed  to  by  Mr.  Rowe 
that  this  supplementary  contract  can  be  an- 
nulled by  the  committee  at  any  time."  The 
arrangement  which  had  been  suggested  by 
Barbour  to  Rowe,  and  which  the  contractors 
claimed  was  agreed  upon  betwe«i  Walker 
and  Rowe,  did  not  conform  to  the  terms  of 
this  vote.  There  was  no  evidence  that 
Rowe's  alleged  conversation  with  Walker 
was  known  to  any  other  member  of  the  com- 
mittee or  that  the  new  arrangement  claim- 
ed thus  to  have  been  made  was  communica- 
ted to  any  other  member,  or  thatt4|if^^|isa 
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assented  to  or  ratified  by  any  of  them,  either 
Individually  or  at  any  meeting  of  the  com- 
mittee. Not  only  did  Walker  himself  testify 
that  he  made  no  such  agreement  with  Rowe 
(which  testimony  of  coarse  would  present 
merely  a  queetioq  for  the  Jnry),  but  each 
member  of  the  committee  testified  that  he 
never  authorized  or  heard  of  any  such  agree- 
ment; and  there  was  no  evidence  to  the 
contrary.  Under  these  (drcumstances,  even 
if  the  testimony  of  Rowe  had  been  believed 
by  the  Jury,  they  would  not  liave  been  war* 
ranted  in  finding  that  the  town  was  at  all 
bound  by  Walker's  action  in  attempting  to 
make  a  new  agreement  The  authority  to 
speak  for  the  town  was  in  the  committee  as 
a  collective  body ;  no  such  authority  could  be 
found  to  have  existed  in  any  one  member 
thereof,  except  as  it  might  have  been  given 
to  him  by  Ids  associates.  Murdough  v.  Re- 
vere; 165  Mass.  lOD,  42  N.  B.  602;  Shea  ▼. 
Bfilford,  145  Mass.  528,  14  N.  E.  764;  Havoi 
T.  IjOW^,  5  Mete.  35.  See  Damon  v.  S^m- 
Ingbam,  195  Mass.  72,  78,  80  N.  E.  644.  Nor 
is  there  to  be  found  in  this  long  bill  of  ex- 
ceptions any  evidence  that  such  a  new  agree- 
ment as  Walker  was  authorized  by  the  vote 
of  the  committee  to  make  was  ever  in  fact 
made  by  him  with  the  contractors  or  either 
of  them.  Under  these  circumstances  we  must 
r^ard  the  rl|;bt8  of  the  parties  as  fixed  by 
the  letter  of  Rowe,  abandoning  the  contract 
and  the  reply  made  by  the  committee  In  their 
letter  of  November  2d.  There  was  no  evi- 
dence that  the  town  had  waived  the  obliga- 
tions of  the  contractors. 

We  need  not  consider  the  contractors'  re- 
quests for  rulings  in  detail.  They  are  all 
dlsxmsed  of  by  what  has  been  said.  We  find 
no  error  in  the  action  of  the  Judge. 

The  second  suit  was  brought  by  the  town 
against  the  surety  upon  the  bond  given  by 
the  contractors.  Most  of  the  questions  rais- 
ed in  this  suit  have  been  sufficiently  dis- 
cussed. 

The  cost  of  the  tunnel  actually  constructed 
was  more  than  $47,000  in  excess  of  the  con- 
tract price  for  what  was  to  have  been  done 
by  the  contractors.  Upon  a  careful  exami- 
nation of  the  evidence  and  the  contentions 
made  at  the  trial,  as  well  as  the  very  elabor- 
ate and  learned  arguments  which  were  made 
before  us,  we  are  satisfied  that  all  parties 
then  conceded  that  the  mode  of  construction 
adopted  by  the  town  was  the  cheapest  and 
most  advantageous  one  that  could  have  been 
devised.  This  resulted  in  giving  to  the  town 
a  larger  tunnel  than  had  been  contracted 
for  or  than  was  needed  or  desired  by  the 
town ;  but  it  sufllclently  appears  that  it  was 
of  the  smallest  size  that  could  have  been 
made  by  the  best  and  cheapest  method  of 
making  any  tunnel  in  this  location.  The 
town,  not  having  received  the  tunnel  which 
the  contractors  had  agreed  to  furnish  and 
which    their    surety   had   aRreed   that    thej' 


should  i^imlsh,  was  entitled  to  hold  them  for 
the  cost  of  obtaining  such  a  tunnel.  Flor- 
ence Machine  Co.  v.  Daggett,  135  Mass.  582; 
Hill  V.  Sughrue.  15  M.  &  W.  253.  But  it 
was  the  duty  of  the  town  to  take  all  proper 
measures  to  diminish  this  quantum  of  dam- 
ages. Loker  V.  Damon,  17  Pick.  284,  288; 
Cavanagh  v.  Durgin,  156  Mass.  466,  31  N. 
E.  643 ;  Ingraham  v.  Pullman  Co.,  190  Mass. 
33,  76  N.  E.  237,  2  U  R.  A.  (N.  S.)  1087; 
Sullivan  V.  Old  Colony  St  Ry.,  200  Mass.  303, 
309,  86  N.  BL  511.  This  it  has  done.  It 
has  obtained  a  tunnel  such  as  it  needed  and 
in  its  main  features  such  as  it  was  en- 
titled to  under  the  contract,  at  a  cost  much 
less  than  would  have  been  needed  to  procure 
the  one  contracted  for.  That  in  doing  this 
it  has  been  forced  to  receive  a  tunnel  some- 
what larger  than  was  contracted  for  and 
somewhat  different  in  its  method  of  construc- 
tion does  not  necessarily  diminish  its  dam- 
ages, especially  where  this  has  materially 
lessened  the  burden  upon  those  who  are 
answerable  to  it  Instead  of  being  Injured, 
the  latter  gain  an  advantage  from  the  course 
which  has  been  adopted,  and  they  cannot  be 
beard  to  complain  thereof. 

The  penalty  of  the  bond  was  less  tihan 
the  amount  of  the  damages  to  which  the 
town  was  entitled  In  equity  and  good  con- 
science. For  this  reason,  interest  was  right- 
ly allowed  upon  that  penalty.  Bank  of 
Brighton  v.  Smith,  12  Allen,  243,  251,  90  Am. 
Dec.  144;  Bassett  v.  Fidelity  &  Deposit  Co.-, 
184  Mass.  210,  216,  68  N.  E.  206,  100  Am. 
St  Rep.  662 ;  Sampson  Co.  v.  Conunonwealtb, 
202  Mass.  326,  339,  88  N.  B.  911. 

The  exceptions  in  each  case  must  be  ever- 
ruled. 

So  ordered. 


(207  Mass.  2M) 
BROWN  T.  BROWN. 
(Supreme  Judicial  Court  of  Massachusetts. 
ESssex.    Jan.  8,  1911.) 

DiToscK  n  156*)— Decree— Deobee  Nisi. 

Rev.  Laws,  c.  162,  |  18,  provides  that  di- 
vorce decrees  snail  be  decrees  nisi,  and  become 
absolute  after  six  months  from  their  entry,  un- 
less the  court  befoie  such  time  for  cause,  upon 
application,  order  otherwise.  Divorce  rule  6, 
adopted  by  the  superior  court,  permits  any  per- 
son interested  befoie  the  expiration  of  six 
months  from  the  eranting  of  a  decree  nisi  to  file 
a  statement  of  objections  to  an  absolute  divorce, 
and  that  such  decree  shall  not  become  absolute 
until  tlie  objections  have  been  disposed  of. 
Held,  that  the  rule  was  not  contrary  to  the 
statute,  but  effectuated  its  purpose,  so  that  un- 
der rule  6  a  decree  nisi  would  not  become  abso- 
lute by  lapse  of  more  than  six  months,  where  a 
statement  of  objections  to  a  final  decree  was 
filed  within  such  six  months. 

[Ekl.    Note.— For    other    cases,    see    Divorce, 
Cent  Dig.  ||  618-631;    Dec.  Dig.  |  156.*] 

Exceptions   from   Superior    Court,    Essex 
County ;  Charles  U.  Bell,  Judge. 
Divorce    action    by    Gllman    W.    Brown 
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agklnst  Anna  W.  Brown.  Ubel  dismissed, 
and  llb«lant  excepts,  and  also  appeals  from 
an  order  denying  a  motion  for  entry  .of  a  de- 
cree of  divorce  absolute.  Bxoeptlona  over- 
ruled, and  order  affirmed. 

W.  Scott  Peters,  Harry  J.  Cole,  and  Fredk. 
H.  Tllton,  for  libelant  Herbert  Parker  and 
Robert  Walcott,  for  libelee. 

KNOWLTON,  0.  J.  On  September  16, 
1901^  the  libelant  In  this  case  obtained  a  de- 
cree of  divorce  nisi  on  account  of  adultery 
of  tbe  libelee.  On  February  18,  lfi05,  the 
libelee  filed  objections  to  an  absolute  decree, 
properly  supported  by  an  affidavit  averring 
condonation  of  the  adultery  by  the  libelant 
since  the  entry  of  the  decree  nisi,  by  his  co- 
habitation with  the  libelee  on  numerous  oc- 
casions. On  January  1,  1907,  tbe  libel  was 
dismissed.  The  case  comes  before  us  npon 
exceptions,  and  upon  an  appeal  from  an  or- 
der denying  a  motion,  made  long  afterwards, 
for  the  entry  of  a  decree  absolute.  We  need 
not  consider  the  other  libels  that  have  been 
brought  by  the  libelant  at  difCerent  times 
since  the  entry  of  the  first  decree,  nor  the 
other  motions  and  orders  that  have  been 
made  in  the  case^  The  fundamental  question 
is  whether,  by  force  of  the  statute,  the  de- 
cree nisi  became  absolute  at  the  expiration 
of  six  months,  notwithstanding  the  filing  of 
objections  by  the  libelee^ 

Rev.  Laws,  c.  152,  §  18,  la  as  follows :  "De- 
crees of  divorce  shall  in  the  first  instance 
be  decrees  nisi,  and  shall  become  absolnte 
after  the  expiration  of  six  months  from  the 
entry  thereof,  nnless  the  court,  before  the 
expiration  of  said  period,  for  sufficient  cause, 
upon  application  of  any  party  Interested,  oth- 
erwise orders."  After  the  enactment  of  this 
statute  the  superior  court  adopted  divorce 
rule  6,  which  Is  In  these  words:  "At  any 
time  before  the  expiration  of  six  months 
from  the  granting  of  a  decree  of  divorce  nisi, 
the  libelee,  or  any  other  party  interested, 
may  file,  in  the  office  of  the  clerk  for  the 
county  in  which  the  libel  is  pending,  a  state- 
ment of  objections  to  an  absolute  decree, 
which  shall  set  forth  spedfically  the  facts  on 
which  it  is  founded  and  be  verified  by  affida- 
vit Such  decree  shall  not  become  absolute 
until  such  objections  have  been  disposed  of 
by  the  court"  The  action  of  the  superior 
court  In  this  case  was  in  accordance  with  tbe 
rule. 

The  question  is  whether  the  rule  is  In 
conflict  with  the  statute.  By  the  application 
of  this  rule,  was  there  an  order  of  the  su- 
perior court,  properly  applicable  to  the  case, 
which  prevented  the  decree  from  becoming 


absolute  after  the  expiration  of  six  months 
from  the  entry  thereof? 

The  rule  in  terms  covers  the  case.  It  was 
Intended  to  cpver  such  cases.  We  have  not 
only  the  action  of  three  Justices  of  the  su- 
perior court  in  the  present  suit  in  accordance 
with  it,  each  acting  Independently  when  the 
case  came  before  him,  but  we  have  the  orig- 
inal Joint  action  of  all  the  Justices  of  that 
court  estabilshing  the  rule,  which  creates  a 
very  strong  presumption  in  favor  of  its  va- 
lidity. It  first  prescribes  a  possible  method 
of  practice  for  making  the  application  re- 
ferred to  in  the  statute.  This  may  be  by  a 
statement  of  objections,  setting  forth  specific- 
ally the  facts  on  which  It  is  founded,  verified 
by  affidavit.  This  does  not  deprive  a  party 
of  his  right  to  make  an  application  for  an  or- 
der in  any  other  proper  way,  under  the  stat- 
uta  It  is  in  the  nature  of  a  general  order, 
applicable  to  all  cases  in  which  such  a  state- 
ment is  made,  that  the  statement  shall  be  a 
sufficient  cause  for  a  hearing  before  the  de- 
cree shall  become  absolnte.  It  is  a  general 
order,  applicable  to  all  snch  cases,  that  the 
decree  shall  not  become  absolnte  until  after 
a  hearing  and  disposition  of  the  objections. 
Every  element  that  enters  into  the  rule  is  in 
exact  accordance  with  the  spirit  and  pur- 
pose of  the  statute.  Its  effect  is  perfectly  to 
carry  out  the  Intention  of  the  Legislature. 
A  general  order  that  In  every  case  such  a 
statement  shall  be  a  sufficient  cause  for  a 
hearing,  and  for  postponing  the  absolute  ef- 
fect of  the  decree  until  after  the  hearing,  is 
unobjectionable.  There  is  no  occasion  for' a 
special  hearing  upon  that  subject  and  a  spe- 
cial order  to  that  effect  in  each  case,  as  dis- 
tinguished from  a  general  order  covering  aO 
such  cases. 

This  being  so,  there  is  no  reason  for  a 
special  order  in  each  case  that  the  decree 
shall  not  become  absolnte  until  tbe  objec- 
tions are  disposed  of,  as  distinguisbed  from 
a  generaj  order  of  that  purport,  applicable  to 
all  such  cases. 

It  remains  to  inqnire  whether  there  is  any 
formal  or  technical  requirement  that  an  or- 
der under  this  statute  shall  be  a  special  or- 
der for  each  case,  rather  than  a  general  or- 
der applicable  to  all  cases  of  a  certain  class. 
We  know  of  none.  A  general  order  applloi- 
ble  to  cases  of  this  class  meets  the  language 
and  object  of  the  statute  as  well  as  a  special 
order. 

The  decree  nisi  did  not  become  absolntft 
by  lapse  of  time  after  the  statement  of  ob- 
Jectlons  was  filed. 

Exceptions  overruled. 

Order  affirmed. 
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(ITS  Ind.  411) 

Wir^ON  T.  STATE.     (No.  a,877.)» 
(Supreme  Goart  of  Indiana.     Jan.  U,  1911.) 

1.  GnniiNAi.  Law  (i  ee2»)— Bvidkncb— Bvi- 

DERCE   OF   TbBTIMONT   OF  WlTSMS  AT  FOB- 
UER     TBIAI/— ADMISSIBILITT. 

The  reproduction  of  the  teetimony  of  a  wit- 
ness on  a  former  trial  where  accused  either 
cross-examined  iiim  or  had  an  opportunity  to  do 
so  does  not  contravene  Bill  of  Rights,  {  13,  giv- 
ing to  accused  the  right  to  meet  the  witness  face 
to  face,  where  the  witness  has  died  or  has  be- 
come insane  since  the  fonner  trial,  or  is  perma- 
nently or  indefinitely  absent  from  the  state,  and 
beyond  the  jurisdiction  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Oiminal  Law, 
Cent.  Dig.  |  1642;   Dec  Dig.  S  «62.*] 

2.  CRmiHAi.  Law  (H  548,  1153*)— Appkai,— 

DlSCBETIOR  or  GODBT. 

The  reproduction  of  the  testimony  of  an 
alwent  witness  testifying  on  a  former  trial  is 
within  the  sound  legal  discretion  of  the  trial 
court, '  and  its  action  will  not  be  disturbed  on 
appeal  unless  the  discretion  has  been  abused. 

(Ed.  Mote. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  1 1233  ;  Dec.  Dig.  !{  W3,  1153.*] 
8.  Criminal  Law  (§  543*)— Evidenck— Tes- 

TiMOWT  or  Witness  on  Fobmeb  Tbiax  — 

PBBI.I1IIHABT  Foundation. 

Subpoenas  issued  for  a  witness  testifying 
•n  a  former  trial  were  returned  by  the  siieriS 
"Not  found."  The  sheriff  made  various  inquii^ 
ies  to  discover  the  witness,  but  without  success. 
He  sent  his  tMdliff  into  different  counties  of 
tlie  state  to  find  the  witness,  without  success. 
The  proBe<^ting  attorney  was  unable,  after  in- 
quiries, to  locate  the  witness.  A  son  of  the 
witness  testified  that  he  did  not  know  where 
the  witness  was,  and  that  he  had  not  seen  him 
since  the  former  trial,  which  occurred  four 
months  before.  Held  to  authorize  the  court  in 
its  discretion  to  permit  the  reproduction  of  the 
testimony  of  the  witness  on  the  former  trial  on 
the  Kxonnd  that  the  witness  could  not  tie  found 
within  the  state  by  the  exercise  of  reasonable 
diligence.  ° 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  If  1236,  1237 ;    Dec.  Dig.  f  B4».»] 

4.  CannwAL  Law  (i  P47*)— TmarrMONT  o» 
Witness  on  Fobicer  TriaI/-'Adiu8sion. 
Where  the  court  on  the  third  trial  admit- 
ted in  evidence  the  testimony  of  an  absent  wit- 
ness given  at  the  second  trial,  but  it  did  not 
aspear  that  tlie  admissibiltty  of  the  testimony 
glTen  on  the  second  trial  was  dependent  on  that 
which  he  gave  at  the  first  trial,  the  court  did 
not  err  in  failing  to  require  the  introduction 
by  the  state  of  the  testimony  of  the  witness 
r^ven  at  the  first  trial,  for,  if  the  testimony 
given  on  the  firat  trial  impeached  tlw  testimony 
given  on  the  second  trial,  accused  conld  offer 
the  testimony  on  tlie  first  trial  for  that  pur- 
pose. 

{Ed.  Note.— For  otlier  cases,  see  Criminal  Law, 
Dec  Dig.  I  647.*] 

6.  Cbiutnai.  Law  (i  1087*>— Biix  or  Bzckp- 

TioNS— Review. 

The  question  of  the  propriety  of  the  clos- 
ing argument  of  the  state's  counsel  and  the 
roling  of  the  court  in  denying  the  request  of 
accused  to  reply  thereto  are  not  presented  when 
exhibited  only  by  the  original  bill  of  exceptions 
containtng  the  evidence  which  has  been  certified 
op  without  transcribing. 

(Eld.  Note.— For  other  cases,  see  Criminal  Law. 
Dec  Dig.  f  1087.»3 
6.  Csiminai.  Law  (|  700*)  —  ABonMENT  or 

CouNSEi/— Right  to  Reply. 

Bums'  Ann.  St.  1908.  f  2136,  subd.  4,  pro- 
viding that  the  prosecuting  attorney  having  the 
epentng  and  closing  of  the  argument  sball  dis- 


close in  tlie  <9cniBf  all  the  points  relied  on  iii 
the  case,  and  where,  in  the  closing,  be  refers  to 
any  new  point,  accused's  counsel  shall  have 
the  right  to  reply  thereto,  does  not  require  the 
prosecuting  attorney  to  disclose  in  liis  opening 
argument  ail  tlie  criticisnis  which  be  may  urge 
in  his  closing  argument  against  the  credibility 
of  witnesses  of  accused,  but  only  contemplates 
tliat  the  state  in  the  opening  argument  shall 
disclose  all  the  points  on  which  it  relies,  re> 
lating  to  the  ments  of  the  case  as  establishing 
the  guilt  of  accused,  and  the  prosecuting  at- 
torney may  in  his  closing  argument  refer  to 
the  infirmity  or  unreasonableness  of  any  of  the 
testimony  given  by  witnesses  of  accused  with- 
out thereby  referring  to  any  new  point. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec  Dig.  I  7(».»3 

7.  GsnoNAX  Law  (J  729*)  —  Abottment  or 
CoxTNasi.. 

The  state's  counsel  in  his  closing  argument 
may  point  out  any  infirmity  or  nnreasonahleness 
in  the  testimony  of  any  witness  of  accused,  and, 
where  his  argument  is  nnsnpported  by  the  evi- 
dence, the  eonrt  will  not  assume  that  the  Jury 
was  influence  thereby. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  I  1670;    Dec  Dig.  |  720.»] 

8.  CBnriNAL  Law  (t  730*)— Iiipbopbb  Abou- 
KENT  or  State's  Ootjnsei^^obbeotion  bt 

COUBT. 

The  error  arising  from  the  improper  atga- 
ment  of  the  state's  attorney  in  his  dosinc 
speech  to  the  jury  that  a  witness  for  accusea 
was  insane,  arising  from  the  fsct  that  the  con- 
clusion vvas  not  warranted  by  the  evidence,  was 
cured  by  the  court  directing  the  jury  to  wliolly 
disregara  the  remarks  of  counsel. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  i  1693;   Dec  Dig.  i  730.*] 

9.  CBiHiNAt   Law   (I  1134*)— Appkait-Veb- 
DicT— Review. 

The  Supceme  Conrt  on  appeal,  on  review- 
ing the  sufficiency  of  the  evidence  to  sustain  a  ' 
conviction,  will  consider  only  such  testimony 
as  is  favorable  to  the  verdict,  and  it  will  not 
weigh  the  evidence  and  attempt  to.  reconcile  con- 
flicts therein,  whether  the  evidence -is  direct  or 
circumstantial,  or  both. 

[Ed.  Note.— For  other  cases,  see  Criminal  £aw, 
Cent  Wg.  {  8068;   Dec  Dig.  f  1134.*] 

10.  Criminal  Law  (|  745*)— Evidence— Cib- 
ottmstantial  evidence— sufncienct. 

Where  the  circumstantial  evidence  in  A 
criminal  case  justifies  two  conflicting  infer- 
ences, one  of  guilt  and  the  other  of  inno<;ence, 
the  question  of  which  inference  has  been  estal>- 
lished  is  for'  the  jniy. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  {  1718;   Dec  Dig.  |  745.*] 

11.  HOHIOIDB  ({  254*)— MUBDCB  IN  THX  SKO" 
OND  DBGBEI>— EVIDEHOE. 

Evidence  held  to  justify  a  conviction  itl 
mtirder  in  tlie  second  degree. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  588-638;    Dec  Dig.  |  254.*] 

Appeal  from  Clrctilt  Conrt,  Fayette  CooD* 
ty;  George  L  Gray,  Judge. 

John  Wilson  was  convicted  of  mnrder  in 
the  second  degree,  and  be  appeals.'   Affirmed. 

C.  8.  Roots  and  D.  W.  McKee,  for  appel- 
lant. Jas.  Bli^gham,  Alex.  G.  Gavins,  Edw. 
M.  White,  Wm.  H.  Thompson,  Allen  Wiles, 
Raymond  S.  Springer,  and  Beaben  Oonner, 
for  the  State. 

JORDAN,  J.  Appellant  was  charged  by  an 
indictment  returned  by  the  grand  Jury  of  the 


*For  otbtr  eases  see  uma  topic  sad  section  NXJMBEK  In  Dee.  Die.  *  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 


S3N.B.-^39 


'Rehesrlng  denied. 


Digitized  by  VnVJ 


Ogle 


«10 


98  MOBTHBASTEBN  BEFORTBS. 


(Ind. 


Fayette  circuit  court  with  murder  In  the  first 
degree.  The  crime  is  alleged  to  have  been 
committed  in  Fayette  county,  Ind.,  on  March 
3,  1909;  the  person  murdered  being  the 
wife  of  the  accused.  On  a  trial  by  jury  be 
was  found  guilty  of  murder  In  the  second 
degree  as  charged  In  the  Indictment,  and, 
over  his  motion  for  a  new  trial,  was  sen- 
tenced by  the  court  to  be  imprisoned  in  the 
Indiana  State  Prison  during  life.  The  record 
discloses  that  appellant  has  been  tried  three 
times.  On  the  first  trial  the  Jury  failed  to 
agree;  at  the  second  the  Jury  found  him 
guilty  of  murder  In  the  first  degree.  A  new 
trial,  however,  was  awarded  him  by  the  trial 
court  The  third  trial  resulted  as  hereinbe- 
fore stated. 

The  only  error  assigned  is  that  the  court 
erred  In  overruling  his  motion  for  a  new 
trial.  The  suberrors  or  reasons  assigned  in 
the  motion  for  a  new  trial,  and  discussed  by 
his  counsel  In  this  appeal,  are  that  the  court 
(•rred  In  i)ermlttlng  the  state  to  read  In  evi- 
dence Exhibit  No.  9,  which  was  the  stenogra- 
pher's longhand  report  of  the  evidence  of  one 
WUIlam  Fenton,  a  witness  in  behalf  of  the 
state,  as  given  by  said  witness  on  the  second 
trial  of  this  cause.  The  ruling  of  the  court 
in  permitting  this  evidence  to  go  before  the 
Jury  Is  assigned  In  various  ways  in  the  mo- 
tion for  a  new  trial.  Finally,  It  Is  assigned 
therein  that  the  court  erred  in  overruling 
the  motion  of  the  defendant  to  strike  out  the 
evidence  as  embraced  in  Exhibit  No.  8. 

Other  reasons  assigned  and  relied  on  by 
appellant  are,  first,  that  the  court  erred  in 
refusing  to  permit  his  counsel  to  answer  a 
point  made  by  the  state's  attorney  In  closing 
the  argument  for  the  state,  which  was  that 
a  Mrs.  Vance,  a  witness  for  the  defendant, 
was  not  worthy  of  credit  because  she  was 
of  unsound  mind;  second,  insnfiSciency  of 
the  evidence  to  sustain  the  verdict  of  the 
.  Jnry;  third,  that  the  latter  is  contrary  to 
law. 

The  first  alleged  error  discussed  by  appel- 
lant's counsel  is  based  upon  the  ruling  of  the 
trial  court  in  permitting  the  state  to  intro- 
dnce  the  evidence  of  one  William  Fenton  as 
given  by  this  witness  at  the  second  trial  of 
this  cause,  at  which  trial,  as  it  is  shown, 
said  Fenton  was  fully  cross-examined  by  ap- 
pellant The  objections  urged  by  appellant 
In  the  trial  coart  to  the  introduction  of  this 
testimony  were  predicated  by  him  on  the 
right  guaranteed  by  section  IS  of  the  Bill  of 
Rights  as  contained  in  the  Constitution  of 
this  state,  which  declares  that:  "In  all  crim- 
inal prosecutions  the  accused  shall  have  the 
right  to  meet  the  witnesses  face  to  face." 
The  argument  presented  by  counsel  is  that 
the  evidence  of  this  witness  was  not  compe- 
tent in  the  absence  of  any  showing  that  the 
witness  was  dead  or  Insane.  It  Is  especially 
claimed  that  sufficient  diligence  has  not  been 
shown  by  the  state  In  its  etforts  to  secure 
the  attendance  of  the  witness  at  the  trial. 


It  Is  also  urged  that  the  evidence  ought  not 
to  have  been  Introduced  unless  the  testimony 
of  the  said  Fenton  as  given  by  him  on  the 
first  trial  was  Introduced  in  connection  with 
that  given  on  the  second  trial.  The  record 
discloses  that  appellant  unsuccessfully  moved 
the  court  to  strike  out  the  evidence  embraced 
in  Exhibit  No.  9,  being  the  evidence  of  the 
absent  witness,  unless  the  state  should  In- 
troduce the  evidence  of  the  same  witness  giv- 
en on  the  first  trial  of  the  cause. 

In  respect  to  the  foundation  laid  by  the 
state  which  It  claimed  entitled  it  to  the  ad- 
mission of  the  evidence  tn  question,  the  rec- 
ord, discloses  that  the  prosecuting  attorney, 
and  other  officials,  were  unable  to  ascertain 
the  whereabouts  of  the  witness  William  Fen- 
ton. It  appears  that  upon  the  two  previous 
trials  this  witness  had  been  brought  -  from 
Henry  county,  Ind.,  to  testify  In  behalf  of 
the  state.  In  this  appeal  the  trial  below  was 
had  at  the  October  term,  1909,  of  the  Fayette 
circuit  court,  which  commenced  on  October 
4th  of  that  year.  On  the  first  day  of  this 
term  this  cause  was  set  for  trial  to  com- 
mence on  October  18th.  Some  time  before 
the  trial  the  prosecuting  attorney  made  in- 
quiries of  several  persons  in  regard  to  where 
William  Fenton,  tl)e  witness,  could  be  found, 
and  these  persons  Informed  him  that  the  wit- 
ness was  at  New  Castle,  Henry  county,  Ind. 
The  prosecutor  subsequently  talked  with  oth- 
er persons,  and  Inquired  of  them  in  r^ard  to 
Fenton,  and  they  Informed  him  that  they  did 
not  know  where  he  was  unless  he  was  at 
New  Castle,  Henry  county.  On  the  first  day 
of  the  term  the  prosecuting  attorney  directed 
the  clerk  of  the  Fayette  circuit  court  to  Is- 
sue a  subpvHDa  to  the  sheriff  of  Henry  coun- 
ty to  subpoena  Fenton  to  be  present  at  the 
trial.  The  prosecuting  attorney  testified  that 
as  soon  as  this  cause  was  set  for  trial  at 
Connersvllle,  Ind.,  he  directed  the  clerk  to 
Issue  subpoenas  for  all  of  the  state's  wit- 
nesses. A  subpoena  for  Fenton,  the  witness 
In  question,  was  sent  to  the  sherltr  of  Henry 
county.  The  sheriff  was  also  requested  to 
send  Fenton,  if  found  in  that  county,  to  Con- 
nersvllle in  order  that  he  might  be  present 
at  the  trial.  Search  appears  to  have  been 
made  for  this  witness  also  In  Wayne  county, 
Ind.,  and  subpomaa  issued,  for  him  to  Henry 
county  and  other  counties  were  returned  by 
the  respective  sheriffs  "Not  found."  The  fol- 
lowing evidence  In  addition  to  that  set  oat 
was  given  by  the  state  to  the  court : 

M.  C  Buckley  testified  substantially  as  fol- 
lows: "I  am  68  years  old.  Beside  at  Con- 
nersvllle, Indiana,  where  I  have  resided  42 
years.  Am  acquainted  with  William  Fenton. 
He  is  55  to  60  years  old.  I  have  known  him 
20  years.  He  is  a  stone  mason,  and  has  re- 
sided in  Connersvllle  15  to  18  years,  though 
he  is  occasionally  away  on  business  In  other 
towns.  It  has  been  some  weeks  since  I  have 
seen  him,  and  I  have  no  knowledge  of  hlB 
whereabouts.    He  has  done  work  for  me.    I 
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taave  not  made  anj  seardi  or  Inquiry  for 
him.  I  heard  he  went  to  work  at  New 
Caatle,  Henry  county,  Indiana." 

William  Fenton,  Jr.,  testified  Bubetantial- 
ly  as  follows:  "I  live  tn  CounersTille,  and 
hare  resided  there  for  26  yeara!  Am  the  son 
of  William  Fenton.  Do  not  know  where  he 
makes  his  home,  nor  where  he  is.  Prior  to 
tii«  dose  of  the  former  Wilson  trial  he  made 
his  home  at  Connersville  for  about  26  years. 
I  have  not  seen  him  since  that  trial,  and  do 
not  know  where  he  went,  but  have  heard  it 
was  New  Ca8tl&  I  told  the  sheriff  that  I 
did  not  know  where  my  father  is.  I  am  his 
only  son.  We  do  not  live  together.  I  have 
not  been  interested  in  him,  as  we  were  not 
on  very  good  terms." 

Anson  B.  Miller  testified  substantially  as 
follows:  "I  am  sheriff  of  Fayette  county. 
Wilson  and  Fenton  conversed  with  each  oth- 
er frequently  while  in  the  JaU.  I  have  made 
efforts  to  find  William  Fenton  since  the  be- 
ginning of  this  trial.  We  sent  a  subpoena,  is- 
nied  from  the  clerk  to  New  Castle,  Indiana, 
where  Fenton  was  on  the  former  trial,  and 
he  could  not  be  found.  I  had  a  communica- 
tion with  the  sheriff  up  there  on  Tuesday  or 
Wednesday  of  this  week,  and  instructed  that 
If  the  sheriff  conld  find  Fenton  to  send  him 
to  Connersvllle.  The  sheriff  had  the  sub- 
ptsna  and  promised  to  notify  me  by  tele- 
phone if  he  found  Fenton,  and  ielepboned  me 
that  he  bad  not  seen  anything  of  Fenton 
aronnd  there  for  three  weeks,  and  that  Fen- 
ton had  left  there.  The  sheriff  said  Fenton 
might  be  in  Oambrldge  City  or  Richmond, 
and  I  went  to  both  places  night  before  last, 
and  took  with  me  the  sheriff  and  deputy  of 
Wayne  county.  We  searched  Richmond  all 
over  as  near  as  we  conld.  People  that  knew 
Fenton  had  not  seen  him.  Fenton  frequents 
saloons;  and  we  Inquired  at  different  sa- 
loons and  boarding  houses,  but  were  not  able 
to  find  him.  I  Inquired  for  Fenton  of  the 
police  of  Cambridge  City  on  my  way  to  Rich- 
mond, and  went  back  there  from  Richmond 
and  looked  for  him  myself,  and  made  In- 
qnlry,  but  could  find  no  trace  of  him.  The 
reason  the  New  Castle  sheriff  thought  Fenton 
might  have  been  at  Cambridge  City  or  Rich- 
mond was  that  there  was  some  railroad  work 
going  on  around  there.  At  Cambridge  City 
I  went  to  the  contractor,  who  had  a  list  of 
names  of  his  men.  Fenton  was  not  on  the 
pay  roll,  and  the  contractor  knew  nothing 
of  him.  My  riding  bailiff.  Roe  Sanders,  went 
into  different  counties  out  from  Connersvllle. 
I  made  inquiry  of  several  of  Fenton's  ac- 
quaintances since  my  return — of  Duff  Murphy 
and  Will  Michaels,  and  others  whose  names 
I  do  not  know — and  have  been  unable  to  get 
any  trace  of  Fenton  at  all.  I  have  not  seen 
him  since  the  former  trial  of  this  case.  I 
did  not  inquire  at  Rushville.  I  did  in  Brook- 
yllle;  I  went  there  last  week.  I. had  a  snb- 
pcena  with  me  when  I  made  these  visits. 
Ttie  ilist  subpoena  for  this  trial  came  into 


my  hands  day  before  yesterday.  The  ooart 
asked  me  to  find  Mr.  Fenton  If  I  could." 

Anna  Henry  testified  substantially  as  fol^ 
lows:  '*!  am  oflScial  stenographer  for  this 
court,  and  was  such  and  was  sworn  as  court 
reporter  to  take  down  the  evidence  on  both 
former  trials  of  this  case,  and  did  so.  I  cor- 
rectly took  and  transcribed  into  longhand  the 
evidence  of  William  Fenton  on  the  second 
trial." 

Upon  the  showing  made  by  the  state  at 
this  preliminary  hearing,  the  trial  court  held 
that  the  testimony  of  William  Fenton,  the 
absent  witness,  given  by  him  npon  the  for- 
mer trial  of  this  cause,  at  which  time  he  was 
cross-examined  by  the  defendant,  was  com- 
petent, and  permitted  the  state,  over  the  de- 
fendant's objection,  to  introduce  it  in  evi- 
dence to  the  Jury.  The  testimony  in  ques- 
tion was  quite  material  for  the  state. 

Coudsel  for  appellant  contend  that  under 
the  provisions  of  section  13  of  our  Bill  of 
Rights  appellant  had  a  right  to  demand  that 
he  be  permitted  to  meet  the  witnesses  of  the 
state  face  to  face.  Certainly  that  is  true, 
but  It  is  well  settled  that  in  a  criminal  pros- 
ecution, under  certain  circumstances,  the  re- 
production of  the  testimony  of  a  witness  up- 
on a  former  hearing  or  trial  of  the  same 
case,  where  the  accused  party  either  crosA- 
examined  such  witness  or  was  afforded  an 
opportunity  to  do  so,  does  not  contravene 
the  constitutional  provision  securing  to  the 
accused  the  right  of  confrontation.  Sage  v. 
State,  127  Ind.  IS,  26  N.  B.  667;  Bass  ▼. 
State,  136  Ind.  165,  86  N.  R  124;  Wabash 
B.  R.  Co.  T.  Miller,  168  Ind.  174,  61  N.  a 
1005 ;  State  t.  Heffeman,  22  R  D.  618,  118 
N.  W,  1027,  25  L.  R.  A.  (N.  S.)  868 ;  Jacobl 
T.  State,  133  Ala.  1,  82  South.  158 ;  State  t. 
Nelson,  68  Kan.  666,  75  Pac.  605 ;  Hobbs  ▼, 
State,  53  Tex.  Cr.  R.  71,  112  S.  W.  808;  8 
Rice  on  Evidence  (Criminal)  |  224,  and  au- 
thorities there  cited. 

counsel  for  appellant  insist  that  the  pre- 
liminary evidence  does  not  disclose  that  the 
state  exercised  sufficient  diligence  in  order 
to  discover  the  whereabouts  of  the  witness 
Fenton.  The  question  presented  for  our  de- 
termination is:  Did  the  state,  by  the  pre- 
liminary evidence  which  we  have  herein  set 
out,  lay  a  sufficient  foundation  to  authorize 
the  Introduction  of  the  evidence  of  Fenton, 
the  absent  witness?  The  admission  of  such 
testimony  la  an  exertion  to  the  general  rule 
of  the  law  t^lch  excludes  what  la  denomi- 
nated "hearsay"  evidence.  The  origin  of 
this  exception  arises  out  of  necessity  in  the 
administration  of  Justice,  and  the  fact  that 
the  defendant  or  the  accused  in  a  criminal 
prosecution  has  already  at  a  former  trial 
or  hearing  In  the  same  case  been  afforded 
the  om>ortunity  to  confront  and  cross-ex- 
amine the  witness  or  witnesses  whose  evi- 
dence, Is  offered  to  be  reproduced,  Is  held  to 
meet  or  satisfy  the  provision  of  the  Constitu- 
tion which  guarantees  to  him  the  Mght  tfc 
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meet  the  witnesses  'Tfaoe  to  face."  Admis- 
sion of  such  evidence  In  a  crimifial  prosecu- 
tion l8  not  alone  limited  or  confined  to  a 
case  where  the  witness  whose  former  evi- 
dence Is  offered  has  died  or  become  insane 
since  the  trial  at  which  It  was  given,  but  the 
rale  extends  and  Is  applicable  to  the  former 
testimony  of  a  witness  who  Is  permanently 
or  Indefinitely  absent  from  the  state,  and 
therefore  beyond  the  Jurisdiction  or  process 
of  the  court  in  which  the  case  is  pending. 
State  V.  Nelson,  supra;  Hobbs  v.  State,  su- 
pra; Jacobi  V.  State,  supra;  Encyclopedia 
of  Evidence,  p.  904;  8  Rice  on  Evidence 
(Criminal)  i  224,  and  authorities  there  cited. 

The  reproduction  and  admission  of  the  evi- 
dence of  Fenton,  the  absent  witness,  was,  un- 
der the  circumstances  and  facts  in  this  case; 
within  the  sound  legal  discretion  of  the  trial 
court,  bat  the  exercise  of  such  discretion 
could' not  be  abused  by  the  court,  and  the 
question  of  Its  abuse  is  one  which  may  be  re- 
viewed and  det^mined  by  this  court  on  ap- 
peal. 

The  question  then  presented  is:  Did  the 
lower  court,  in  view  of  the  foundation  laid 
by  the  state  under  the  preliminary  evidence 
given,  abuse  its  discretion  In  permitting  the 
testimony  in  controversy  to  be  introduced  in 
evidence?  It  Is  disclosed  that  the  state,  by 
the  prosecuting  attorney  and  the  sheriff  of 
the  court,  exercised  reasonable  diligence  and 
made  a  bona  fide  search  and  effort  to  dis- 
cover the  whereabouts  of  Fenton,  the  absent 
witness,  in  order  to  have  him  present  at  the 
trial.  The  subpoenas  Issued  for  him  were  re- 
turned by  the  sheriffs  to  whom  they  were  is- 
sued "Not  found."  A  son  of  the  witness 
testified  that  he  did  not  know  where  his 
father  was,  that  he  had  not  seen  him  since 
the  former  trial,  which,  as  it  appears,  was 
four  months  prior.  The  testimony  of  the 
sheriff  of  the  Fayette  circuit  court  disclosed 
that  he  had  made  various  searches  and  in- 
qnlries  to  discover  where  Fenton  might  be 
found.  It  appears  that  he  sent  his  bailiff 
Into  different  counties  of  the  state  in  order 
to  find  the  witness.  The  trial  court,  as  the 
sheriff  stated,  directed  him  to  find  Fenton 
tf  possible.  The  state's  prosecuting  attorney 
testified  that  he  had  been  unable,  after  the 
search.  Inquiries,  and  efforts  which  be  bad 
made,  to  locate  the  witness.  There  was  no 
direct  evidence  to  show  that  Fenton,  the  al>- 
sent  witness,  was  at  any  place  within  the 
state,  or,  if  he  was,  that  be  was  in  any  of 
the  counties  into  which  the  subpoenas  had 
been  sent  for  him  or  search  made  to  discover 
his  whereabouts.  This  being  a  criminal  pro- 
secution, the  deposition  of  the  witness  could 
not  be  taken  by  the  state  and  used  upon  the 
trial  without  appellant's  consent  Under  the 
circumstances,  the  state  In  the  exercise  of 
reasonable  diligence,  which  the  law  exacted 
of  It  to  find  the  witness  if  within  the  state, 
was  not  bound  to  issue  subpoenas  for  bim 
Into  each  and  all  of  the  counties  of  the  state, 
or  to  send  persons  throughout  the  state  In 


order  to  discover  wbere  the  witness  might 
be  found.  ■ 

Under  the  evidence  given  at  the  prellmlnr 
ary  hearing,  we  belieye  that  the  lower  court 
was  warranted  in  concluding  that  the  absent 
witness  could  not  be  found  wittdn  the  state 
by  the  exercise  of  reasonable  diligence,  and 
therefore  was  Justified  in  inferring  or  finding 
that  the  witness  was  not  within  the  Juris- 
diction of  the  court  People  t.  Gannon,  61 
Cal.  476;  Peoi^e  v.  Riley,  75  CaL  98,  IG  Pac 
544.  Under  the  drcumstancee^  we  cannot 
say  that  the  court  abased  its  discretion  in  ad- 
mitting the  evidence  In  question.  We  are 
further  of  the  opinion  that  by  the  admission 
thereof  none  of  appellant's  substantial  rights 
was  impaired.  There  is  no  merit  In  the  a]> 
gumeot  that  the  court  erred  in  admitting 
the  evidence  of  the  witness  Fenton  g;lven  at 
the  second  trial  without  requiring  the  Intro- 
duction by  the  state  in  connection  therewith 
his  evidence  given  at  the  first  trial  of  this 
cause.  It  is  in  no  manner  disclosed  that  the 
admissibility  of  bis  testimony  given  upon  the 
second  trial  In  any  manner  depended  upon 
that  which  be  gave  at  the  fli^t  trial.  If  the 
evidence  -of  this  witness  on  the  first  trial 
tended  to  Impeach  or  contradict  that  given  by 
him  on  the  second  trial,  then,  under  the  dr^ 
cumstances,  appellant  might  have  offered  to 
introduce  it  for  that  puri>ose.  This  he  did 
not  offer  to  do. 

On  the  trial,  Mrs.  Adeline  Vanoeb  a  witness 
who  testified  on  behalf  of  the  defendant 
stated  that  about  10:30  a.  m.  on  March  8, 
1909,  that  being  the  day  of  the  homicide, 
as  she  was  riding  in  a  phaeton  by  the  home 
of  the  defendant,  she  looked  up  and  saw  his 
wife  looking  at  her  from  the  south  window 
of  the  house.  On  cross-examination  she 
stated  that  what  attracted  her  attention  was 
she  thought  Mrs.  Wilson  was  looking  at  her 
while  she  (the  witness)  was  wblpi^g  her 
horse,  and  that  ca<ised  her  to  look  up  and 
see  Mrs.  Wilson  looking  at  her  throu^  the 
window.  She  was  also  cross-examined  in  re- 
gard to  some  contradictory  statement  which 
it  was  claimed  she  had  made  while  testlfytng 
at  the  coroner's  inquest  The  bill  of  excep- 
tions recited  that  one  of  the  attorneys  for  the 
state  in  the  closing  argument  In  commenting 
upon  the  evidence  of  this  witness  Mrs. 
Vance,  and  In  attempting  to  break  the  force 
of  the  same,  said  in  his  argument  to  the 
Jury:  "That  she  was  probably  insane;  that 
the  fact  that  she  claimed  or  believed  that 
her  attention  had  been  called  to  the  deceased, 
Maud  Wilson,  at  the  time  the  witness  claimed 
to  have  looked  up  to  have  seen  the  deceased 
looking  at  her  through  a  window  had  been 
by  reason  of  the  fact  that  the  deceased,  so 
looldng  at  the  witness,  had  caused  the  wit- 
ness to  look  up  and  see  her,  Indicated  that 
the  said  witness  was  Insana"  To  this  argu- 
ment appellant's  counsel  at  the  time  object- 
ed, and  at  the  close  of  the  argument  by  the 
state's  attorney  he  moved  and  requested  the 
court  to  grant  him  a  short  time  In  which  to 
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reply  to  tbe  argume&t  of  the  attomeT^  in 
widch  be  tad  attacked  the  sanity  of  the  wit- 
ness Mts.  Vance.  The  defendant  stated  to 
tbe  court  at  the  time  that  the  sanity  of  bis 
said  witness  had  not  been  iiaeetloned  by  ai^ 
evidence  introduced  In  tbe  casb,  and  that  it 
had  In  no  way  been  r«rerred  to  in  the  argn- 
meat  by  the  attorneys  representing  the  state 
who  bad  previously  argued  said  canse;  and 
that  the  snggestlon  tbat  the  witness  probably 
was  insane  was  a  neiw  point  not  preTlously 
raised  In  the  case.  The  court,  however,  over- 
roled  the  motion  and  request  of  the  defend- 
ant  to  be  permitted  to  reply  to  the  argument 
of  the  state's  attorney,  and  refused  to  per- 
mit him  by  his  connsel  to  reply  to  the  saipe, 
to  which  ruling  of  the  conrt  defendant  ob^ 
jected  and  excited.  Tberenpon  the  ooort, 
on  Its  own  motion,  instructed  the  Jurors  that 
they  should  wholly  disregard  any  argument 
or  suggestl(m  OMtde  by  counsel  which  ques- 
tioned the  sanity  of  the  witness  Mrs.  Vance. 

The  insistence  of  appellant's  counsel  la  that 
under  the  provisions  of  subdivision  4  of 
section  2136,  Burns'  Ann.  8t  1908,  appellant 
had  the  right  to  reply  to  what  they  term  was 
a  "new  point"  advanced  by  the  state's  coun- 
sel in  the  closing  argument.  By  the  provi- 
sions of  subdivision  4  of  the  section  mention- 
ed, among  other  things,  it  la  provided  that: 
"The  prosecuting  attorney  shall  ba+e  the 
opening  and  dosing  of  tbe  argument ;  but  be 
shall  disclose  in  tbe  opening  all  the  points 
relied  on  In  tbe  case,  and  if  in  the  closing 
be  refers  to  any  new  point  or  fact  not  dis- 
closed In  tbe  opening,  tbe  d^endant  or  his 
counsel  Shall  have  the  right  to  reply  thereto." 

1b6  Attorney  Gen«fal,  however,  contends 
that  the  qnestlon  In  regard  to  tbe  argument 
of  the  state's  eomisel  and  the.  ruling  of  the 
court  in  denying  tbe  request  of  appeUant  to 
reply  thereto  is  not  properly  presented  by 
the  record  for  tbe  reason  that  it  Is  exhibited 
only  by  the  original  bill  ot  ^Meptlons  con- 
taining the  evidence,  whldi  has  been  cer- 
tified up  without  transcribing.  An  examina- 
tion of  the  original  bill  verifies  the  Attorney 
General's  contention,  and  we  might  properly 
dismiss  tbe  question  attempted  to  be  present- 
ed without  consideration.  Williams  v.  State, 
170  Ind.  644,  86  N.  B.  849 :  Curlesfl  v.  SUte, 
172  Ind.  257,  87  N.  B.  12»,  88  N.  E.  389.  How- 
ever, as  this  Is  a  case  Involving  the  liberty 
for  life  of  appellant,  we  have  Qoncludedto 
consider  the  point  sought  to  be  raised  cegard- 
less  of  the  infirmity  of  tbe  record.  It  Is  cer- 
tainly evident,  we  think,  that  the  state  in  a 
criminal  prosecution,  under  tlie  provlslcms  ot 
■ectlMi  2136,  supra,  is  not  required  in  its 
•pening  -  argument  .to  disclose  .all  the  crltl- 
dsma  which  it  ,may  nrge  In  its  closing  argu- 
ment against  the  credibility  of  tbe  defend- 
ant's witnesses.  What  the  statute  in  ques- 
tion oontemplates  or  intends  by  providing 
that  the. state  In  the  opening. argument  shall 
disclose  all  the  points  upon  which  it  relies, 
refers  to- points  or  facts  relating  to  the  mer- 
its-of  tl)9  csfle;  .or,  in  yther,  ,^prdjs,  such 


points -or  facts,  which  the  state  niay  Iniist  go 
to  establish  tbe  guilt  of  tbe  accused.  It 
cannot  is  reason  be  held  to  refer  to  criticism 
made  by  tiie  Istate's  counsel  in  respect  to  the 
infirmity  or  tuneasonableneBs  of  any  of  the 
evidence  or  teiftimony  given  by  the  defend- 
ant's wltnessea  TatTe  v.  State,  90  6a.  .459, 
16  S.  E.  201i,  It  was  proper  for  the  state's 
counsel  to  point  out  in  his  closing  argument 
any  Infirmity  or  unreasonableness  with  which 
he  considered  the  evidence  of  Mrs.  Vance  to 
be  impressed.  If  his  argument  in  respect 
thereto  was  unsupported  by  the  facts  or  evi- 
dence tn  the  case,  it  would  be  unreasonable 
to  assume  that  the  Jury  was  influenced  by 
his  opinlim  or  logic.  If  he  was  w»mg  In  tbe 
inference  or  conolnslon  which  he  deduced 
from  the  evidence  of  the  witness,  such  an  er- 
ror Is  not  one  whictt  a  court  can  correct 
Behler  ▼,  State,  112  Ind.  140,  13  N.  E.  272; 
Warner  r.  State,  114  Ind.  187,  18  N.  B.  189; 
Shular  v.  State,  105  Ind.  289,  4  N.  B.  BTO,  55 
Am.  Eep.  211 ;  Osbum  v.  State,  164  Ind.  262, 
73  N.  B.  601. 

But  again,  upon  another  view,  It  appears 
that  the  conrt  In  regard  to  tbe  argument  or 
suggestion  of  connsel  calling  in  question  tbe 
sanity  of  Mm.  Vance,  in  positive  language  ad- 
monished the  jurors  to  wholly  disregard  such 
argument  It  would  seem  that  this  admoni- 
tion ftom  the  trial  court  at  least  had  folly 
as  much' bearing  or  influence -upon  tbe  Jury 
as  any  reply  whltii  connsel  for  appellant 
could  have  made  in  respect  to- the  argnm^tt 

The  next  and  final  proposition  argued  by 
appellant's  connsel  is  that  the  evidence  is  not 
sufficient  to  sustain  the  verdict  of  the  Jury. 
Under  a  well-settled  rule,  ha  reviewing  and 
considering  evidence  In  a  case  on  appeal  to 
this  court,  only  such  as  Is  favorable  to  tbe 
verdict  of  the  Jnry  will  be  considered  and 
regarded.  WilUams  v.  State,  170  Ind.  630,  85 
N.  B.  113;  McBeynolds  v.  Smith,  172  Ind. 
336,  86  N.  B.  1000;  Schondel  v.  State  (at  this 
term)  98  N.  B.  67. 

The  evidence  upon  which  aiq;>eUant  was 
convicted  in  tbe  main  Is  circumstantial.  -  We 
will  refef  to  It  in  pert:  Lulu  Maud  Wilson, 
the  subject  of  the  murder,  was  tbe  wife  «f 
the  defendant  They  were  married  la  tilie 
year  1900  and  had  lived  together  as  husband 
and  wife  until  the  day  ot  the  bomidde,  the 
3d  day  of  March,  1900.  It  an>earB  that  from 
girlhood  she  had  been  afflicted  with  epilepsy, 
and  from  time  to  time  she  would  have  "fits," 
which  varied  in  degree,  sometimes  being  of 
a  mild  character  and  other  times  they  were 
so  as  to  render  her  unconscious  and  wbolly 
helplesa  Tbe  house  of  defendant,  in  which 
it  is  shown  that  his  wife  was  murdered,  is 
situated  on  tbe  Waterloo  road  immedlateljf 
outside  of  the  limits  of  the  city  of  Conners- 
vllle,  Fayette  county,  Ind.  The  dead  body 
of  Mrs.  Wilson  was  found  on  the  3d  day  of 
March,  1909,  aboat  noon  lying  on  a  bed  in 
the  north  bedroom  of  tbe  bouse.  Her  skull 
was  crushed,  and  her  face  and  head  were 

beaten  and  cntab^ed.    When  fovnd 
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fully  dressed  In  her  everyday  garments.  The 
(Kxupatlon  of  defendant  was  that  of  a  ce- 
ment worker.  He  was  also  employed  at 
times  as  a  railroad  section  hand,  and  at  oth- 
er times  In  digging  for  contractors  and  plumb- 
ers. He  testified  In  his  own  behalf  upon  the 
trial,  and  stated  that  on  March  S,  1909,  he 
was  absent  from  home  at  work  In  a  plumber's 
shop  in  ConnersTlUe.  He  testified  that  he 
left  his  home  on  that  morning  about  6:35 
o'clock,  and  that  he  did  not  return  until 
aboat  20  minutes  past  12  o'clock  at  noon; 
that  when  he  arrived  at  his  home  he  found 
the  door  standing  open;  that  when  be  en- 
tered his  house  something  attracted  bis  at- 
tention, and  he  opened  the  door  and  looked 
into  the  bedroom,  and  saw  blood  on  both 
sides  of  the  pillow  on  the  bed,  which  was 
standing  dose  to  the  door.  He  entered  the 
room  far  enough  to  see  that  his  wife  waa 
lying  on  the  bed  with  a  bed  cover  thrown 
diagonally  across  her.  Upon  discovering 
tttls,  he,  without  making  any  further  exami- 
nation, called  to  a  Mrs.  Remmert,  a  neighbor 
who  lived  nearby,  and  said  to  her  that  some 
one  had  killed  bis  wife.  He  then  went  over 
to  Mrs.  Reed's  home,  his  mother-in-law,  who 
lived  not  far  away,  and  told  her  and  Joe 
Uauck,  his  brother-in-law,  that  some  one 
had  murdered  bia  wife,  or  that  "it  looked 
that  w»y  to  him.".  Mrs.  Reed  and  Hauck 
went  with  him  to  his  house.  After  return- 
ing to  the  bouse  he  stated  tliat  from  the  ex- 
amination he  made  of  bis  wife  be  discover- 
ed that  her  forehead  and  upper  part  of  her 
flice  were  badly  beaten  and  cru^ed.  The 
state  introduced  the  record  of  the  defend- 
ant's testimony  given  before  the  grand  Jury 
whereby  It  was  shown  that  he  testified  at 
tlie  inquest  that  bis  wife  had  a  light  "fit"  on 
the  day  previous  to  the  murder  about  6:30 
Ik  m.  Soon  after,  he.  In  company  with  Mrs. 
Reed  and  Hauck,  returned  to  his  home — the 
news  of  the  murder  having  been  circulated — 
the  neighbors  came  to  the  house  and  assisted 
Id  preparing  and  dressing  the  body  of  the 
deceased.  The  evidence  given  by  defendant 
upon  the  trial  and  that  given  by  him  before 
the  coroner  at  the  inquest  is  somewhat  con- 
tradictory. 

Mrs.  Mary  Reed  testified  that  a  short  time 
after  noon,  on  March  3d,  the  defendant  came 
to  her  kitchen  door  and  said  to  her,  "Come 
over;  somebody  has  murdered  Maud."  Joe 
Hauck  testified  that  defmdant  said  to  him 
at  the  time,  "Oome  over,  Maud  is  dead; 
somebody  has  murdered  her."  When  they 
reached  defendant's  house  Hauck  and  de- 
fendant went  into  the  bedroom.  The  de- 
ceased wife  was  covered  over,  defendant 
raised  up  the  cover,  and  said,  "There  she 
lays:  she  Is  dead.  Somebody  has  murdered 
her."  Defendant  testified  that  a  pair  of  bis 
rubber  boots  and  bis  overcoat  were  missing, 
and  that  he  had  not  seen  them  or  been  able 
to  find  them  since  the  murder  of  his  wife. 

It  appears  that  defendant  was  accused  of 
'•'he  murder  and  arrested  and  placed  in  the 


county  Jail  on  March'  9,  1909.  At  that  time 
WUliam  Fenton,  who.  testified  on  the  second 
trial,  and  whose  former  evidence  was  re- 
produced, was  also  a  prisoner  in  the  Jail. 
He  testified  that  he  waa  acquainted  with 
the  defendant;  that  shortly  after  the  im- 
prisonment of  the  defendant  Fenton  destred 
to  show  him-  a  newspaper  containing  some 
statements  made  by  Joe  Hauck;  that  the 
defendant  replied  that  he  did  not  want  to 
see  the  paper ;  that  he  knew  what  was  in  it; 
that  he  was  always  afraid  that  Haudc 
would  get  "rattled,"  and  not  know  what  he 
said.  On  anotlier  occasion  defendants  while 
in  Jail,  told  Fenton  that  he  expected  to  go  to 
state's  prison ;  that  if  he  went,  when  he  re- 
turned, "somebody  would  have  to  pay  for  it" 

Fenton  further  testified  that  on  the  same 
day  on  which  the  defendant  was  imprisoned 
in  Jail  he  saw  him  tear  some  bloody  patches 
from  a  shirt  which  he  was  wearing  and 
throw  them  into  a  sink  in  the  Jail.  He  also 
stated  that  be  saw  him  wash  a  bloody,  pocket 
handkerchief  and  bang  it  out  to  dry.  These 
patches  were  found  in  the  jail  sink,  and  it 
was  shown  at  the  trial  that  the  blood  which 
stained  them  was  the  blood  of  a  human  be- 
ing. In  a  few  days  after  Fenton  saw  the 
defendant  tearing  out  these  bloody  patches 
from  his  shirt,  he  informed  the  sheriff  what 
be  had  seen  the  def^dant  do. 

A  Mr.  Bishop  testified  that  he  drove  a 
bread  wagon  on  the  day  of  the  murder,  and 
bad  been  so  engaged  for  six  months  prior 
thereto ;  that  -  Mrs.  Wilson  was  one  of  his 
customers;  that  he  stopped  at  defendant's 
home  on  March  3d  about  10:20  a.  m.;  tliat 
he  rang  the  doorbell,  but  no  one  came  to  the 
door  or  answered  this  call ;  that  Mrs.  Wilson 
had  previonsly  always  come  to  the  door 
when  he  rang  the  bell,  and  would  Indicate  If 
she  desired  any  bread  by  a  nod  of  her  head ; 
that  on  the  day  of  the  murder  when  be 
stopped  at  the  Wilson  bouse  it  was  snow- 
ing a  little  and  the  wind  was  blowing  from 
the  northwest  The  door  was  standing  part- 
ly open,  the  screen  door  was  closed,  but  the 
snow  was  blowing  in.  He  heard  no  noise 
and  saw  no  person  about  the  house. 

A  Mr.  <FhomaB  testified  that  be  came  to 
defendant's  home  a  short  time  after  noon  on 
March  Sd,  soon  after  the  arrival  of  Mrs. 
Reed ;  that  he  went  away  and  tel^honed  to 
the  coroner  the  information  of  the  murder, 
but  that  he  returned  within  a  half  hour; 
that  he  went  onto  the  back  porch  and  oi>en- 
ed  the  beating  stove  which  was  sitting  there, 
and  found  in  it  an  iron  rod  which  he  took 
out  of  the  stove  and  handed  to  Dt.  Moun- 
tain ;  that  the  rod  had  blood  all  over  it,  and 
when  the  rod  was  taken  from  the  stove  the 
blood  was  not  yet  dry. 

Physicians  who  examined  the  body  of  the 
deceased  testified  tbat  they  discovered  noth- 
ing to  indicate  tbat  a  rai)e  had  been  commit- 
ted on  the  deceased;  neither  did  It  appear 
that  the  house  had  been  robbed.  The  gold 
watch  of  deceased  was  upon  the  dresser  In 
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the  room  la  which  she  was  lying..  WitneMes 
testifled  that  It  appeared  that  the  bedeloth. 
ta^  had  been  thrown  over  the  deceased  aft- 
er she  had  been  placed  upon  the  bed:  that 
from  the  position  of  the  bedclothes  and  the 
way  the  deceased  was  lying  upon  the  bed 
when  found  that  she  had  been  thrown  or 
placed  on  the  bed  by  some  one.  There  was 
blood  oa  the  pillow  and  on  the  bedclothes, 
and  blood  was  on  the  dresser  which  was 
standing  In  the  northeast  comer  of  the  room 
and  also  on  the  window.  The  blood  spots 
appeared  to  have  come  from  the  direction  of 
the  bed.  To  the  left  of  the  door  inside  the 
bedroom  and  about  two  feet  from  the  bed  a 
pool  of  blood  about  18  Inches  long  and  10  inch- 
es wide  was  on  the  floor ;  that  it  looked  like 
about  a  pint  of  blood  bad  been  spilled 
there.  The  physicians  testified  that  from  the 
examination  which  they  made  that  the  de- 
ceased had  been  dead  when  found  from  three 
to  stz  hours  and  might  have  been  dead  longer. 

Joseph  Hauck  also  testified  that  on  Sunday 
following  the  mnrder  he  and  the  defendant 
were  walking  together,  and  that  the  former 
■aid'  to  him  that  the  Iron  rod  which  had  been 
found  in  the  stove  covered  with  blood  looked 
like  one  which  Hauck  formerly  had,  and,  fur- 
ther said,  "for  God's  sake  not  to  say  anything 
about  it"  This  witness  further  testified  that 
on  the  Sunday  before  the  murder  he  was  at 
the  defendant's  home,  and  that  the  latter 
said  to  him  that  if  anything  happened  to  his 
wife  he  wonld  receive  the  insurance;  that 
he  would  receive  $194  from  one  insurance 
company,  and  $45  from  another.  After  the 
coroner's  Inquest  the  defendant  stated  to  a 
certain  person  who  was  a  witness  at  the  trial 
that  he  wished  the  coroner  would  make  his 
report  so  that  he  could  "straighten  things 
up." 

Mrs.  Mary  Reed  further  testified  that  she 
had  objected  to  the  marriage  of  her  daughter 
to  the  defendant  on  account  of  her  physical 
condition,  and  on  account  of  the  family  into 
which  she  was  marrying ;  that  the  defendant 
and  his  wife  had  lived  in  a  part  of  her  house 
for  three  years  and  a  half  after  they  were 
married ;  that  her  daughter  had  epileptic  fits 
or  spells;  that  defendant  and  his  wife  fre- 
quently quarreled,  and  that  he  never  allow- 
ed hlB  wife  any  liberty;  that  he  gave  her 
scarcely  any  money;  that  she  was  at  the 
home  of  the  defendant  on  the  evening  prior 
to  the  murder ;  that  her  daughter,  Mrs.  Wil- 
son, seemed  very  much  worried  and  depress- 
ed, and  that  defendant  appeared  to  be.  mad 
and  ugly,  and  it  appeared  to  her  as  though  he 
and  his  wife  had  been  quarreling;  that  the 
defendant  at  that  time  said  to  her  tliat  he 
was  going  to  sell  off  everything  which  he  had 
and  place  his  wife  In  a  hospital.  Defendant 
In  his  testimony  at  the  trial  attempted  to 
attribute  the  cause  for  the  spots  or  stains  on 
his  shirt  to  being  bitten  by  bed  bugs. 

Certain  letters  or  notes  which  were  proven 
to  be  the  handwriting  of  defendant  and  which 
appeared  to  have  been  written  by  him  while 


confined  in  Jail  were  introduced  In  evidence. 
One  of  these  notes,  of  date  August  SI,  1909, 
addressed  to  and  received  by  John  Krasseri 
attempted  to  cast  suspicion  uj>on  Hauck  as 
the  perpetrator  of  the  murder  of  defendant's 
wife.  This  letter  warned  Erasser  to  watch 
Ills  girl ;  that  there  was  a  man  out  that  way 
who  could  caus6  the  girls  trouble,  that  he 
was  of  that  Character,  and,  in  the  opinion 
of  the  writer,  was  the  party  who  killed  Mrs. 
Wilson,  because  she  "would  not  give  up  to 
him,"  and  that  his  name,  as  the  writer 
thought,  was  Hauck.  Another  one  of  these 
letters  purported  to  be  addressed  to  J.  Wil- 
son, and  was  signed  "Black  Hand."  This  let< 
ter  stated  that  the  writer  knew  Wilson  was 
Innocent,  but  that  Wilson  and  his  father 
knew  something  on  the  writer  and  could 
"stick  him,"  and  that  if  WUson  "got  stuck" 
that  "would  clear  the  writer";  that  Wllsoi 
bad  better  not  tell  anything  on  the  writer, 
or  there  wonld  be  another  Wilson  less  in  this 
country;  that  the  writer  wonld  not  send 
the  letter  through  the  mall  but  would  put  it 
In  through  the  window.  Other  of  these  notes 
attempted  to  cast  suspicion  of  the  crime 
upon  Hauck. 

Mrs.  Miller,  the  wife  of  the  sheriff,  testi- 
fied that  two  of  these  letters  were  found  by 
her  In  the  Jailyard  under  the  windows  of 
the  second  story  of  the  Jail,  in  which  story 
defendant  was  confined.  She  testified  that 
there  was  about  a  two-Inch  space  around  each 
of  the  windows ;  that  defendant  had  a  broom 
and  could  reach  arm's  length  through  the 
bars  of  the  cell  and  thereby  could  push  these 
notes  or  letters  out  through  the  window.    . 

The  evidence  of  Hauck  further  disclosed 
that  before  and  after  the  murder  of  Mra. 
Wilson  he  and  the  defendant  frequently  as- 
sociated together;  that  on  the  Sunday  after 
the  murder  Hauck  said  to  defendant  that 
they  were  both  under  suspicion  and  had  "bet- 
ter not  be  seen  together  so  much" ;  that  de- 
fendant said  to  him  that  they  ought  not  to 
quit  running  together  all  at  once,  and  that 
they  both  would  be  arrested  for  the  crime. 
Hauck  said  to  him  tn  reply  that  be  was  in-° 
nocent,  but  the  defendant  did  not  say  wheth- 
er he  was  Innocent  or  guilty;  that  after  he 
(Hauck)  and  the  defendant  had  been  twice 
examined  by  the  prosecuting  attorney,  the 
defendant  said  to  him  that  their  testimony 
did  not  correspond,  and  that  they  had  better 
not  talk  about  the  matter  any  more.  He 
further  said  that  the  defendant  was  nervoas 
and  could  not  sleep.  There  was  evidence  go- 
ing to  show  that  when  persons  were  talking 
about  the  murder  appellant  became  nervous 
and  excited;  that  he  was  afraid. somebody 
was  going  to  harm  him,  and  carried  a  re- 
volver when  he  went  out. 

There  are  other  circumstances  which  point 
to  appellant  as  the  guilty  person  and  these 
were  left  unexplained  by  him,  but  we  do  not 
deem  it  essential  to  further  extend  this  opin- 
ion by  setting  out  any  more  of  the  evidence. 
It  la  not  the  province  of  this  court  to  weigh 
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tiie  evidence  In  a  caw  on  appeal  and  attempt 
to  reconcile  any  of  the  ten^icts  therein.  This 
rnle  la  applicable  whether  the  evidence'  Is  dl-> 
rect;  drcumstantlal,  or  both.  Sanderson  v. 
Statev  169  Ind.  301,  82  NlEk  B26. 

The  clrcuaistantlal  evidence  as  It  appears 
to  the  record  does  not  Impress  ns  as  of  such 
a  character  that  two  conflicting  Inferences 
might  be  drawn  therefrom — one  tending  to 
prove  the  guilt  of  the  accused,  and'  the  other 
in  favor  of  hla  Innocence.  -  Were  it  of  silch 
a  character,  however,  It  would  not  be  within 
ttie  province  of  this  court  to  determine  wbleb 
inference  should  have  controlled  the  Jury. 
Sanderson  y.  State,  anpra. 

The  record  presents  no  reveMibte  error, 
and  the  Jndgtnent  below  sbotild  be  affirmed. 

Judgment  affirmed.  - 


(« Ind.  App.  89D'  .•  .  1  ,  ;   ' 

KELLY  V.  GRAND  TRUNK  WESTERN  TLY. 

GO.  «t  al.    (No.  6,882.) 
Cippellate  OOtirt  of  Hdlaila.     Jan.'  12,  lbH:) 
1.  Tbial  (I  8a*V- VebAict— RKTtrKN. 

Act*  18SI-.  c  Sa  t  38T  <Rev.  St  18S1, 
f  644 ;  Bams'  Ann.  St.  1908,  S  570),  piovMing 
that  a  verdict  when  returned  Into  court,  shall 
be  delivered  bv  the  foreman,  and  that  either 
party  may-poH  the  jury,  requires  a  verdict  to 
be  returned  by  the  jury  as  a  body  In  open  court, 
^nd  there  delivered  by  the  foreman. 

TEd.  Note.— For  other  cases,  see  Tsial,  Cent 
Dig.  H  76(>-763;   Dec  Dig.  |  S21.«] 

i.  Trial  (J  321*)— Bkcephow  op  Vebdict— 
Nature  or  Acts. 

'<  Presiding  as  judge  at  tbe  rettrm  of  a  ver^ 
diet,  receivinj;  the  verdict,  and  discharging  the 
jury  are  judiclBl  acts. 

.TEi.  Note.— Por  other  cases,  see  Trial,  Cent 
Dig.  H  TC0-7C3 ;    Dec.  Dig.  |  821.*] 

8.  Appeal  and  Ebiu>b  (f  707f)  —  E^iBW  — 

Record. 

In  reviewing  an  assignment  of  error  to 
granting  judgment  on  answer  to  interroi^tories 
notwithstandmg  a  contrary  general  verdict,  the 
Appellate  Court  will  loolc  only  to  the  complaint, 
answer,  general  verdict,  and  answers  to  the 
Interrogatories. 

[Ed.  Note.^For  other  cases,  see  Appeal  and 
BJrror,  Dec.  Dig.  {  707.»] 

4.  Appeal  and  Bbbob  (f  901*)  — Rkvikw  — 

PBE3UUPTI0N8. 

Inferences  may  be  indulged  to  Bupport  rul- 
ings, proc^ings,  and  the  judgment  below,  but 
not  in  favor  of  one  who  attacks  them. 
.  [Ed.  Note, — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3670;   Dec  Dig.  j  901.*] 

6.  Appbai.  and  Bbbo^  (i  1082*)  —  Review  — 

Becobd. 

Appelltlte  courts  may  search  the  record  to 
aflrm  a  judgment,  bat  will  not  reverte  unless  It 
affirmatively  appean  from  the  record-  that  the. 
rulings  below,  were  harmful  to  appellant. 

[Ed.  Note.— For  other  cases,  isee  Appeal  and 
Error,  Cent  Dig.  fS  4047-4031 ;    Dec.  Dig.  | 
1032.*1 
0.  APPBAI.  and  EBROa  <{  I0S2*)  —  HAKuroL 

EBROB— BTTBDBN  0»  PBOOf. 

The  bn^en  is  one  alleging  harmful  error 
to  present  a  record  clearly  excluding;  the  pre- 
sumption in  favor  of  the  proceedings  and  judg-' 
laent  below. 

[Bid.  NotCk— For  otiier.  cases,  see  Appeal  and 
Brrot  Cent  Dig.  |{  4O47-:4O0a;  Dec,  Dig.  i 
1082.7]    ,  ,  , 


7.  Appbax  Asm  Ennosd  4D0*)— Bsnxw  — 

JUDQUENT  NOTW.miSTANDINO  VkBDIOT— IK- 
BUFnCIBNT  RECOBD. 

Failure  of  the  record  to  show  submission 
of  issues  to  a  jury  or  tliat  a  verdict  was  re> 
turned  into  court,  or  that  Interrogatories  found 
in  the  record  were  submitted,  or  thaf  th«y  ;md 
the  answers  thereto  were  returned  into  court, 
wbuld  warrant  disregard  of  an  -  asaignment  of 
error  to  granting  judgment  on  sock  'answers  not- 
withstanding a  contrary  general  verdict 

[Ed.  Note.— For  other  caasa,  see  Appeal  and 
Error,  Dec  Dig.  i  499.*] 

8.  Tbial  (I  350*)— Iktebbogatobies  to  J^t 
—Scope. 

Special  interrogatories  to  a  jury  must  re-^ 
late  to  questions  oi  fact  Within  the  issaea,  aa 
expressly  providec)  by  Bums'  Ann.  St  1908,  | 
572.. 

[Ed.  Note.— Por  other  cases,  see  Trial,  Cent 
Dig.  f{  828-833 ;    Dec  Dig.  I  850.*] 

9.  Ca^biebs  (g  315*}— Death  of  Pa^ergebs 
'— •  Neolioencb  —  Pleadino  —  Gerebal  Dk- 

RIAL. 

,  ...In  an  action  against  a  railway  company 
for  death  of  a  circus  employ^  while  ridine  on 
bis  employer's  train,  a  general  denial  pot  in 
issue  every  lact  essential  to  recovery. 

[Ed.    Note.— For    other   oasasi    see    Garrieri; 
Cent  Dig.  H  1281,  1282;   Dec  Dig.  f  815.*] 

10.  Cabbibbs  (i  318*)— Death  of  PABSBzfdUBft 

— NEQLIOEHCH— BUBDEJN    OF    PROQF.  , 

In  an  action  against  a  railway  company  for 
death  of  a  circus  employ^  while  riding  on  his 
employer's  train,  the  burden  waa  on  plaintiff 
to  show  all  the  essential  elements  «f  actionabla 
negligence. 

[Ed.    Note.— Por,  other   cases,    see   GarrierSt. 
Cent  Dig.  {{  1283-1294;   Dec  Dig.  |  316.*] 

11.  Trial  (|  350*)-^Special  Interbooa'tobies 
—Subjects. 

In  an  action  against  a  railway  eompanf 
for  death  of  a  circus  employ^  while  riding  on, 
his  employer's  train,  it  was  proper  to  suDmit 
special  interrogatories  to  hAve  the  jury  disclose 
the  relations  hetween  decedent  and  the  com* 
pany  at  and  before  ttie  time  of  the  accident. 

[Ed.  Note.— Foi  othee  casw>  see  Trial,  Cent. 
Dig.  {$  82»-833;   Dec.  Dig.  J  350.*] 

12.  Cabbiebs  (S  315*)— DfATH  of  Pabseitokb 
—Evidence. 

In  an  action  against  a  railway  company 
for  death  of  a  circus  employ^  while  ridiini'oa 
his  employer's  traiiv  the  agreement  between 
the  company  and  the  employer  was  admissible 
under  the  general  issue  to  show  the  relations 
between  the  parties,  and  to  show  the  company's 
duty  to  decedent. 

[Ed.    Note.— For   other   cases,    see   Carriers, 
Cent  Dig.  II  1281,  J282;   Dec  Dig.  i  315.*] 

13.  Cabbiebs  (I  307*)— Cibcub  Tba^ms— Ex- 

EMPTINO    LlABILITT- VALIDITT. 

A  carrier's  contract  with  a  circus  company 
exempting  the  carrier  from  liability  for  negli- 
gence in  handling  the  circus  company's  .cars, 
and  making  the  carrier's  obligation  that  of  a 
private  carrier  only,  is  valid. 

[Bd.    Note.-^Por   other    casek,    S€»'CaWeia,' 
Cent  Dig.  IS  1252-1259;    Dec  Dig.  |  307.*]    • 

14.  Cabbiebs  ffl  322*)— Death  of  Pabbenobb 

— ClBOCB  TbAHIS— LIABILITJ  OF  CARBIEB. 

in  an  action  against  a.  railway  company 
for  death  of  a  dtcus  employ^  while  riding  on 
his  employer's  train,  judgment  was  properly  giv- 
en the  coiripsiiy  notwithstanding  a  general  ver- 
dict for  ptaintiff,  where  «naweca  to  special  in- 
terrogatories disclosed  that  the  company  trans-, 
ported  the  train  nnder  an  agreement  with  tlw 
employer  exemptiiig' it  from  liability  as  a  com- 
mon or  special  carrier.!' 

[E4.  Note.— For  otbei^casea,  see  Carriers,  Dea- 
Dig.  «  322.*] 
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Jm  Base.  Appeal  from  Circuit  </<)nrt,  Mia- 
mi Counter ;  J.  N.  xniett,  Judg«. 

Actloa  hj  Rose  ^eUy,  administratrix, 
agi^t  the  Grand  Trujik  Western  BaUway 
Compap;  oni  anotlieir.  Judgneut  foe  dfr> 
fendants,  and  plaintiff  appeals.    Afflrkned,  ■ 

'  George  W.  GalTln,  Wm.  A.  Beading,  and 
rrank  D.  Butler,  for  appeHant  Kfetaingef 
A  Gallagher,  iKooney  8c  Rogers,  and  Ander- 
son, Parker  ft  GrabiU,  for  ttptieUees. 

MYBR8,  O.  J.  Api;>eUant,!brought  this  ac- 
tion against  the  Grand  Triu^k  Western  Rail- 
way Company,  which  we  will  bereaftei;  re- 
ter  to  as  company,  a^ad^nJaiqlq.E,  Wallace 
to  recover  daniagee  oi)  account  of, the  death 
of  John  F.  Kelly.  The  complaint  was  In  one 
paragraphr  answered  hy  separate  denials. 
Appellee  Wallace  had  the  verdict  of  a  Jurr 
la  his  favor,  and  the  coiort  rendered  }udg- 
mept  on  ^e  verdict  The  mptlo4  of  appel- 
lee comiwpy,  for  Judgment  in  its  favor  up<Ht 
the  interrogatories  ,and  apswers  of  the  Jury 
thereto  notwltbstandlqg  the  geqecal  verdict 
Id  favor,  of  the.  appellSrUt,  waa  auetained, 
and  this  ruling  is  asslgneid  as  qrror.  .Appel- 
lant iqake^  the  point  that  the  veeor^  does  not 
shew  tltat  the  Interrogatories  were  subnUt- 
ted  to  the  Jury  In  accordance  with  the  provlr 
siens  of  the.  act  ^f  1887. .  Acts  1897,  p^  128 
(section  672,  Bums'  Ann,  St  1908).  Appel- 
lees insist  that  this  weptlon  relied  on  bjr  the 
appeliant  is  not  presented  by  the  record.. 
.  Ihe,  record  does,  not -show  the  subpilss^p 
of  the  Issues  to  a  Jury,  «ir  that  a  vei^ict  of 
a  Jury  was  returned  Into  the'  court  or  that 
the  interrogatories  found  in  the  record  were 
submitted  to  a  Jury^  or  that  the  interroga- 
tories and  ane.werjf  theretto  were  returned 
into  cpqrt  The  record  does  show  that  on. 
De^^mber  1%  ip07,  "there  was  filed  with  the 
clerl;  of  the  Miami  circuit  court  the.  verdict 
of  the  Jiffy  in  the  above-entiXled  cause." 
Then  follows  a  copy  of  the  verdict  thus  filed. 
It  also  appears  that  on  the  same  day  there 
^aa  filed  with  the  clerk .  of  said  coqrt  "the 
following  lateFrogetotEies,  with  a^aawen  t>y 
the  Jury  thereto  in  the  shove-entitled  caaae."- 
Ttten  .follows  the  title  of  the  cause,  aqd  a 
copy  of  tha  interrogatories,  and  ans^rera.  It 
Is  not  :  disclose*}  hy  the  record  that  the 
complaint  or  either  of  the  answers  thereto, 
or  that  either  of  the  aforesaid  proceedings, 
were  given  a  docket  number.  It  does  ap- 
pear that  a  nation  for  Judgment  was  filed 
by  said  company  in .  cause  No.  ^346  (Rose 
EkClly,  A^i'ni^atriz*  v.  Grand.  Trunk  West- 
ern By.  Co.,  et  fil-),  which  motlop,  upon  a 
certain  day  of  a  certain,  month  of  a  certain 
year,  and  on  a  certain  Judicial  day  of  a  term 
of  the  Miami  circuit  coi^.was,  by  the  Judge 
of  that  court  acted  upon,  and  .sustained,  A 
Judgment  was  duly  rendereti.  in  fav«Hr  of  ap- 
pellees, and  against  the  appelant 

Our  Code  (Acts  1881,  p.  S13,  |  987;  Bev> 
8t.l8Sl,  I  544;  section  670.  Bums'  Ann.  St 
ISKKjt)  firpvl^e^  t^t  .the.  v^erdlot.'Oif ,«  Jury 


"must  be  reduced  to <wrltl|)c  wid  signed-^ 
the  foreman ;  -  and,  vvheq  returned  into  court, 
the  foreman  shall  deliver  the  verdict  and 
either  party  .may  .PfOll  the  Jury."  This  statute 
evidently  means  that. the  verdict  shall  be  ror 
turned  by  the  Jury  as  a  body  into  open  court 
and  there  delivered  by  their  foreman.-  Tlie 
dologof  .these,  thin^  by  the  Jury, must  be 
taken  as  a.  part  of  the  Judicial  proceedings 
of  the  particular  case.  It  is  not  and  will 
not  be  insisted,  that  the  clerk  of  tiio  court 
is  authorized  to  do  any  act  in  thlp  regard  ia 
its  nature  Judicial  To  take  the  place  of  the 
Judge  of  the  court  and  preside  at  the  return 
of  the  yardlct  receive  it  and  discharge  the 
Jury  are  Judicial  acts.  WUlett  T.  Portec, 
42  Ind.  25a    / 

In  this  case,  without  any  showing  that  the 
issues  or  interrogatories  were  submitted  to 
a  Jury,  i^  copy  of  what  purports  to  be  a 
verdict  of  the  Jury,  and  interrogatories  and 
answers  tl^ereto,  appear  in  the  record  aa 
having  been  filed  with  the  clerk  ot  tine  Ml* 
ami  circuit  court  Who  filed  them,  ojc  what 
proceediiigs  were  had  In  the  cause  after 
the  issues  were,  dosed,  leading  up  to  tlM 
flUng  with  the  clerk  of  such  verdict  inters 
rogatories,  ajod  answet;s,  1^  uot  shown.  Tbi^ 
clerk  made  up  the  record  as  requested  l^  the 
appellant.  'If  we  may. infer  from  the  fact 
that  the  praecipe  directed  the  clerk  to  fur> 
nish  appellant  a  trfiuscript  of  certain  dea>. 
Ignated  proceedings,  had  in  a  certain  cause, 
wherein  a  Judgment  regular  on  its  face^iS; 
here  cl^kUeog^d,  tttat,  the  other  proceedings 
found  in  the  transcript  had  reference  to  an4 
were  a  part,  of  the  same  proceedings,  ttien 
we  would  perhaps  be  authorized  to  consider 
the  question .  Boni^t  to  be  raised  by  the  as- 
signment of  error, ..fop  in  determining  tha.ti 
question  we.  look  only  to  the  complaint  an<. 
swers,  general  verdict  and  answers  of  the 
Jury  to  the  interrogatories.  City  of  Jeffer^ 
sonvUle  V.  Gray,  165  Ind.  26,  74  N.  £.  611. 
So  it  seems  that  the  ouestion  in-  this  oasn 
arising  upon  the  sf«i|it»wUl  be  reached  only 
through  the  chaanel  of  inferences,  a  modff 
of  procedure  we  a^ e  compelled  to  condemn. 
It  is '  no>r  an  elementary  principle  of  law, 
that  InJf^nces  may  be. indulged  Is  support 
of  the  rulings,  proceedings,  and  Judgment 
of  the  trial  couirt  but  not  in  favor  of  one 
who  attacks  such  action  of  such  court  In 
this  Jurisdiction  appellate  courts  may  search 
the  record  to  affirm  a  Judgment  but  theft 
will  not  reverse  a  Judgment  unless  it  a£Krma« 
tively  appears, frmn  the  record  that  the  ml* 
ings  of  the  Ipwer  court  were  harmful  to  the 
appellant  .Tbe>  burden  is  on  the  one  who  air 
legee  hannCul.  error  to  present  a  record- 
clearly  excluding  the  presumption  in  favor  of 
the  proceedings;  and  Judgment  of  the  trlat 
court  Shugart  v.  Miles,  126  Ind.  .446,  460^ 
26  M.  E.  661 1  Allen  t.  Gavin,  180  Ipd.  18f(\ 
29  N.  B.  863 ;  Brown  y.  State,  140  Ind.  374k 
39  N.  B.  701  -r-  Oreer-WllklBsoo  Lumber  Co^ 
V.  Steen,  37  Ind.  App.  69S,  697,,  77-  N.  a 
673;  Hvm^m^  etc,  g^^,  Oj^t^^^^^^J 
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Ind.  App.  655,  84  N.  B.  109,  847;  Selvage 
V.  Green,  91  N.  E.  867;  Bwbank's  Manual, 
I  S.  While  the  Judgment  In  thie  case  might, 
with  propriety,  be  affirmed  on  the  grround  of 
nncei^lnty  appearing  upon  the  face  of  the 
record  before  its,  yet  we  are  disposed  to  de- 
'  dde  It  upon  Its  merits. 

G?be  facts  In  this  case  are  developed  by  the 
answers  of  the  jury  to  Interrogatories.'  From 
these  answers,  In  substance,  It  appears  that 
said  Wallace,  in  the  summer  of  1903,  was  the 
owner  of  circus  property,  and  engaged  In  giv- 
ing circus  performances,  and  as  a  part  of  his 
outfit  he  owned  and  used  37  railroad  cars  to 
transport  his  property  and  employfe  from 
place  to  place  over  raUroads;  that  on  Au- 
gust 6  and  7,  1903,  John  F.  Kelly  was  In 
Wallace's  employ;  that  on  August  6,  1903, 
Wallace  gave  an  exhibition  with  his  said 
circus  at  Charlotte,  Mich.,  which  town  was 
on  said  company's  line  of  railway,  and  on 
that  evening  said  property  and  the  employes 
of  said  Wallace,  Including  appellant's  dece- 
dent, were  placed  in  said  cars  to  be  trans- 
ported over  said  company's  railroad  to  La 
Peer,  Mich.;  that  said  show  cars  were  di- 
vided Into  a  train  of  two  sections  of  18  cars 
tach ;  that  decedent  was  carried  In  the  rear 
car  of  the  first  or  forward  section ;  that  near 
Dnrand,  Mich.,  tbe  rear  section  of  said  train 
ran  into  the  rear  end  of  the  forward  section, 
demoUBhlng  the  car  in  which  said  decedent 
Was  riding,  and  he  was  thereby  klUied;  that 
said  cars  were  delivered  to  said  company  un- 
der and  by  virtue  of  a  written  contract  be- 
tween said  company  and  said  Wallace.  In 
said  contract  it  was  stipulated  that  the  con- 
tract was  not  made  with  the  company  as 
carriers,  either  common  or  special,  and  be- 
cause of  the  Inadequate  consideration  of  any 
such  undertaking  Wallace  released  said  com- 
pany from  all  liability  in  respect  to  said  clr- 
COB  and  menagerie,  and  from  any  loss  or 
damage  that  might  be  cansed  to  persons  or 
property  to  be  carried  nnder  said  agree- 
ment, and  agreed  to  Indemnify  and  save 
barmless  said  company  from  all  losses, 
charges,  etc.,  no  matter  how  caused,  occur- 
ring or  sustained  by  any  person,  etc.  It  was 
also  stipulated  that  said  company  ttras  to  be 
Held  only  -as  hirers  to  the  contractors  of 
motive  power,  and  of  men  to  opei'ate  the 
same,  and  of  the  right  to  use  the  roads  and 
tracks  of  the  company,  to  the  extent  nec- 
essary in  the  premises,  and*  the  conductors, 
«igineers,  and  trainmen  to  be  furnished  by 
the  company,  who  were  to  be  deemed  the 
servants  of  tiie  contractors,  and  to  be  oper- 
ating said  motive  power,  cars,  or  trains 
va&tx  the  orders,  directions,  and  control  of 
said  contractors,  subject  to  certain  condi- 
tloiu  aamed,  and  the  rules,  regulations,  and 
time-tables  of  the  company  goTemlng  the 
aovem«it8  of  trains';  that  the  <H>mpany  was 
not  to  be  liable  to  the  contractors,  or  per- 
son or  persons  whomsoever  using  said  cars 
«nder  said  contract,  for  any  loss,  damage, 
Injturyt  oriwnn  that  may  happen  or  be  caus- 


ed to  said  property  or  persons.  XTnder  this 
contract  the  cars  in  all  respects  as  to  run- 
ning gears,  etc,  were  to  be  acceptable  to  the 
company,  and  the  dimensions  not  to  exceed 
the  standards  of  the  company,  and  to  con- 
form to  the  requirements  of  the  United 
States  laws  as  to  the  height  of  draw  bars, 
and  to  be-  equipped  with  grablrons,  vertical 
plane,  automatic  couplers  and  air  braises,  and 
the  company  had  the  right  to  reject  for 
transportation  any  cars  not  conforming  to 
the  above  requirements.  The  cars  were  to 
be  loaded  'and  tmloaded  by  the  contractors, 
and  the  trains,  if  possible,  to  arrive  at  the 
place  of  exhibition  at  or  before  8  o'clock  a. 
m.  o;i  the  day  of  exhibition.  The  contract 
contained  many  other  provisions  unnecessary 
here  to  set  forth. 

In  the  complaint  the  alleged  acts  of  neg^ 
ligence  are  that  on  August  7,  1903,  said  com- 
pany's servants  operated  said  engines  so 
carelessly  and  negligently  that  at  or  near  the 
town  of  Durand,  Mich.,  on  the  line  of  the 
said  company's  railroad,  the  said  two  trains 
and  cars  were  negligently  and  carelessly  suf- 
fered, permitted,  and  allowed  to  collide,  and 
to  be  thrown  from  the  track  and  ovotum- 
ed,  and  in  such  collision  and  the  wre<&  inci- 
dent thereto  said  decedent  was  instantly 
kiUed. 

Appellant  Insists  that  the  interrogatory 
and  answer  of  the  Jury  showing  the  contract 
between  the  company  and  Wallace  should  not 
be  considered  for  the  reason  that  It  had  ref- 
erence to  a  fact  not  within  the  Issues  of  the 
case.  It  la  true  interrogatories  must  relate 
to  questions  of  fact  within  the  issne.  IIU- 
nois  Central  R.  Co.  T.  Ghe^,  162  Ind.  663,  68 
N.  E.  641 ;  section  572,  Bums'  Ann.  St.  1906. 
This  being  on  action  founded  upon  action- 
able negligence,  the  general  denial  put  in  is- 
sue ev^ry  ess«itial  fact  necessary  for '  the 
appellant  to  establish  before  she  could  In- 
sist upon  a  verdict  The  burden  was  <m  the 
appellant  to  establish  all  of  the  essential 
elements  of  actionable  negligence,  and  as 
"there  Is  no  negligence  without  a  violation 
of  some  duty,  and  there  oan  be  no  violation 
of  duty  unless  such  duty  exists"  (Consol- 
idated Stone  Company  v.  Redmon,  28  Ind. 
App.  819,  327,  66  N.  E.  454),  It  was  not,  there- 
fore, unimportant  to  show  the  relations  be- 
tween the  decedent  and  the  company  at  and 
prior  to  the  time  of  the  accident,  and  by 
proper  interrogatories  have  the  Jury  disdose 
such  relations.  It  Is  alleged  in  the  com- 
plaint, and  the  fact  Is  found  by  the  Jury, 
that  appellant^s  decedent  at  the  time  of  the 
accident  was  in  the  employ  of  Wallace,  and 
riding  in  one  of  his  show  cars  then  being 
transported  by  the  company  over  its  Une  of 
railroad  under  the  terms  of  a  written  agree- 
ment between  the  company  and  Wallace. 
This  agreement  or  contract  between  the  com- 
pany and  Wallace  Was  admissible  under  ijie 
general  issue  as  tending  to  estaUIsh  the 
relations  between  the  parties,  and  to  show 
the  duty  -owing  bf  the  company  to  the  deor- 
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dent  Blank  V.  IlUnoIs' Central  R.  Co.,  182 
111.  332,  336,  56  N.  B.  332 ;  PennByWanla  Co. 
T.  Dean,  92  Ind.  468;  Menaugh  r.  Bedford 
Belt  B.  Co.,  167  tnd.  20,  60  N.  E.  694.  The 
contract  in  this  case  appears  to  be  one  in 
general  use  thronghout  the  cotintry  between 
railroad  companies  and  show  companies, 
where  tbe  latter  have  their  own  cars  for  the 
transportation  of  their  property  and  em- 
ployte  from  point  to  point  on  railroads.  The 
validity  of  such  coattacts  exempting  the 
carrier  from   llabflltjr   tov  negligence,    and 

'  providing  that  the  carrier's  obligation  should 
he  tliat  of  a  private  carrier  only,  has  been 
generally  npheld  as  not  being  contrary  to 
pnldlc  policy.  Cleveland,  etc.,  R.  Co.  v.  Hen- 
ry, 170  Ind.  94^  83  N.  R  710;    Pittsbnrgh, 

-etc.,  Ry.  Oo.  y.  Maboney,  148  Ind.  196,  4& 
N.  B.  917,  47  N.  B.  lUMi,  40  L.  R.  A.  101,  62 
Am.  St  Rep.  603;  Russell  t.  Pittsburgh, 
«tc.,  R.  Co.,  157  md.  906,  61  N.  B.  678,  66 
tu  R.  A.  2SS,  87  Am.  St  Rep.  214;  Louis- 
ville Ry.  Co.  V.  Keefer,  146  Ind.  21,  44  N.  E. 
796,  38  L.  R.  A.m,  58  Am.  St  Rep.  348; 
State  ex  rel.  v.  Cadwallader,  172  Ind.  619, 
639,  87  N.  B.-e44,  89  N.  B.  S19;  WUson  T. 
Atlantic  Coast  Line  R.  Co;  (O.  <X)  129  Fed. 
774;  Blank .▼.  Illinois  Central  R.  Co.,  supra; 
Robertson  V.  Old  Colony  R.  Co.,  166  Mass. 
625,  31  N.  B.  650,  32  Am.  St  Rep.  482;  Conp 

.  V.  Wabash,  etc.,  R.  Go.,  66  Mich.  Ill,  22  N. 
W.  215,  56  Am.  Rep.  374;    Chicago^  etc,  R. 

■Co.  V.  Wallace,  66  Fed.  506,  14  G.  a  A.  257. 

-  80  ti.  R.  A.  161-;  Hutchison  on  Carriers  (3d 
Ed.)  {  88;  p;  84 ; '  Morare  off  Carriers,  f  38. 
Applying  the  law  as  announced  in^  the  cas- 
es and  tisxt'^tMoKs  last  cited  to  the  facts  as 

''disclosed  by  tti«  answers  of  the  jury  to  the 
interrogatories'  in  the  tftse  M  bar,  We  are 
compelled  to  hold' that  the  ruling  of  which 

'appellant  6amp1ains  was  n6t  etaoneoos. 
Judgment  afiSrmed. 

LAIRT,  HOTTELL,  IBACH,  ADAMS,  and 
VESL/I,  33^  concur. 


•<83  Oh.  St  log)  '     '     ' 

BAI/TIMORE  &  C'  R.  CO.  v.  I^ARtVlIJi. 
(Snpieme  Oeart  ot  Ohi«.    Nov.  28,  1910.) 

(SyHalui  Iv  ihe  Court.) 
I.  RsMOVAi.  or  Causes  (S  109*)— DisuissaI/— 

JCBISBICTION    OF   STATE   COUBT. 

Where  a  suit  commenced  in  a  state  court 
has  been  removed  on  the  miotion 'Of  the  defend- 
ant to  a  United'  States  court  having  ooncur- 
lent  jurisdiction  of  the  9au8e  of  action,  and  has 
by  such  court,  on  the ' application  of  plaintiff, 
'l)een  diemissed  without  prejudice  t«  plaintiff's 
right  to  bring  a  new  action,  there  is  no  merger 
of  the  cause  of  action,  and  a  new  suit  may  be 
brought  thereon  within  proper  time  in  any.  court 
of  competent  jurisdiction  as  though  no  previous 
suit  had  been  brought  B.  &  O.  R.  R.  Co.  v. 
Fulton,  59  Ohio  St.  576k  63  N.  B.  205,  44  L. 
B.  A.  520,  overnilpl. 

[Ed.  Note.— For  u.Wt  cases,  see  Removal  of 
'Causes,  Cent.  Dig.  g  235;  Dec.  Dig.  }  109. •] 


fAiditional  SvVai^u  Iv  BdHortdl  Staff.) 

2.  Action  (J  1*)"—  "Cause  or  Action"  — 

"Suit"— "Right  of  Action." 
•A  cause  of  action  is  the  fact  or  combina- 
tion of  facts  which  gives  rise  to  a  grant  of  ac- 
tion, the .  existence  of  which  affords  a  party  a 
right  to  judicial  interference  in  his  behalf.  A 
suit  is  the  pursuit  in  a  court  of  justice  of  the 
remedy .  to  which  the  party  by  reason  of  the 
existence  of  the  supposed  facts  believes  himself 
to  be  entitled. 

[Ed.  Note.— For  other  eases,  see  Action,  Cent 
Dig.  J  I;  Dw:.  Dig.  i  l.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1015-1019;  vol.  8,  p.  7598;  vol.  7, 
p.  6iE26;  vol.  7,'pp.  ^69-0778;  vol.  8,  p.  7809.J 

a.  Coubts'  9  256*)^Fedebai,  CouRTS-nJuBis- 

DIOTION   —  CONSTITOTIONAI.     PBOVISIONS  — 
"CONTBOVBBSIES." 

The  term  "eontroversies"  in  article  8  of  the 
Constitution  of  the  United  States  refers  to  cases 
in^which  such  controversies  are  brought  to  the 
attention  of  the  court,  and  not  to  quarrels,  dis- 
putes, or  oontroveisies  at  large.  So  there  could 
be  no  controversy  of  wUch  the  court  could  take 
or  retain  jurisdiction  without  a  cause  pending. 
Hence  a  case  which  has  been  dismissed  by  order 
of  the.  court  is  not  a  "controversy,"  but  merely 
a  dispute  at  large. 

[Bid.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  f  792;   Dec.  Dig.  f  25&» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  165^1665;  voL  8,  p.  7617.]   ' 

Error  to  Circnit  Court  Wayne  Cenn^. 

AjCUoU'  by  John .  F.  I^rwlU  against  the 
Baltimore  &  Ohio  Railroad  Company.  From 
an  order  dismissing  the  action  in  the  com- 
mon j/letLp  plaintiff  appealed  to  the  circuit 
court,  and  from  a  Judgment  of.  reversal  de- 
.fendant  brings  error.    Affirmed.  .     -  -   . 

On  July  21, 1908,  the  defendant  in  error  here- 
in commeuoeo  in'  the  court  of  common  pleas  of 
Wayne  an  action  gainst  the  Baltimore  &  Ohio 
Railroad  Company,  plaintiff  In  error  herein,  to 
recover  fbr-idamBges  alleged  to  'have  been  sn^ 
tained  by  reason  of  the  obstruction  of  the  chan- 
nel of  a  stream  known  as  Apple  credc,  by  the 
erection  of  a  bridge  over  and  abutments  in  the 
said  channel,  thus  obstructing  tiie  natural  fltfw 
of  water  and  oaosisg  it  to  back  up  and  over- 
flow plaintiff's  adjacent  and  contiguous  lands, 
to  his  great  damage.  Judgment  was  asked  for 
$lj999. 

The  eonpaayt  appearing  by  motion  tO'  the  jn- 
rlsdJtetioBi,.  made  it  Nknown  to  the  court  that  on 
May  1,  1008,  the  plaintiff  instituted  an  action 
in  the  same  court  against  the  company  to  re- 
cover $6,000  for  the  obstruction  of  the  channel 
of  Apple'  creek,  being  for  the  same  injuries  to 
the  same  land  conu>lained  of  in  the  petition 
herein.  Whereupon,  by  proper  pleading  and 
bond,  the  company  caused  said  acBon  to  be  re- 
moved,- and  by  subsequently  filing  a  complete 
copy  of  the  record  said  cause  was  duly  removed 
to  Uie  circuit  court  of  the  United  Statv  for  the 
Northern  District  of  Ohio,  Eastern  E*ivision, 
which  court  then  and  thereby  acquired  jurisdic- 
tion of  said  cause ;  the  company  being  a  citizen 
and  resident  of  the  state  of  Maryland  and  the 
said  Larwill  a  citizen  and  resident  of  the  state 
of  Ohio.  Thereupon,  within  proper '  time,  the 
plaintiff  below  dismiraed  said  action  so  rembved 
as  aforesaid,  and  so  pending  in  said  dircdit 
court,  at  his  own  oosts,  and  without  prejudice  to 
a  future  actioii. ' 

The  said  motion  of  the- company  in  the  court 
of  iMimmon  pleas  to  dismiss  the  action  ot  the 
plaintiff  for^  want  of  jurisdiction  thereof  was 
sustained  by  said  court  and  the  cause  thereupon 


.tfoT  otber  oaawr  sea  same  tivio  and  aacUon  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Baries  *  Re^'r  IndaiM 


Dig 


gitized  by  VjOXjV  IC 


r.  9S  I?0B3:mKASTEEM  QJQPOaTBS.  r 


'(OUO 


dismliMd,  Tbb  Jacl«n>e&t  WM  tvretMtA  by  the 
circuit  court,  and  the  company  now  here  aska 
a  reveriial  of  the  latter  judgment  and  an  affirm- 
ance of  that  of  the  common  pleas. 

.  Arrel,  WUsop  &  Harrington  and  Taylor 
&  Taylor,  for  plaintiff  in  error.  A.  D.  Metz, 
■for  defendant  In  error.  .^  ., 

,  SPEAB,  X  (after  stating  tbe  foots  as 
above).  It  Is  not  doubted  that  the  court  of 
ooibmoa  pleas  bad  JoriSdlctlon  of  the  orig- 
inal action  of  Larwlli  against  tbe  company, 
nor  that  sacta  }tu^sdlction  was  ousted  by  the 
removal  of  the  c^sa.  tff  tbe  .Circuit  Court 
of  tbe  United  States;  so  that,,  during  tbe 
pendency  of  the  case  In  tbe.  latter  court, 
its  jurisdiction  was  exclusive,,  and  the  state 
court  was  without  power  .to  farther  deal 
with  tbe  case.  The  question  talsed  by  the 
record,  therefore,  Is  whether  oi*  not,  after 
the  suit  brongbt  In  Oie  state  court  Itad  been 
Iremoved'tb  the  ITnlted.  Sfates  court,  and  had 
by  that  court  at  the  instance  of  the  plalntifr 
been .  tttnnlseed  without  inrejndlce  to  the 
plalntUTs  right  to  bring  a  new  action,  the 
pltllntltf  loay  begin  4  new  action  In  a  state 
pourt  upon  tbe  same  cause  of  acflon,  though 
for  a  less  sum.  tha»  would.  entiUe  the  de- 
fendant to  again  remove  the  case  to  tbe 
United  States  court  "    •  "     ■•  •    '  . 

The  qoeMlon  has  be^n  Mki  Igalnst  ancb 
Hght  by  this  court' In  ftalJroid  Co;  ▼.  Pul- 
ton, 6»  OMo  St.  675,  6S  N.  EJ.'  265,'4«  L.  H. 
•A.  S20,  eplnlon  by  Mlnshall,  J„  and  In 
Thomas  ▼.  (Sawne  Co.,  60  Ohio  Bt  601,  TO 
N.  B.  1133,  Reported  wUBout  oplhioii:  The 
jndgiMot  «f  the  oirmlt  -concli  at  Wayne 
cotinty  bronght  In  review  by  this  proceed- 
ing in  error  was  that  the  right  ;o; 'plaintiff 
to  bring  such  second  action  in  the  state 
court  after  the  dismisaal  of  the  case  by  the 
federal  court  was  not  controlled  adversely 
.by.  tbe  removal,  and  hence  the  Judgment  of 
the  circuit  court  of  Wayne  oonnty,  rerers- 
Ing  the  Judgment  of  the  common  pleas'  of 
that  county,'  followed.  This  court  is  qow  to 
determUe  wiUch  rof  tbase;  ruUncs  (respecting 
the  second  case  broagbt  l>r  the  plalntlfl  in 
tbe  court  of  common  pleas  U  the  law;  and 
this  Involt'es  the  question  witether  »ov  this 
■ooart  should  follow  Its  bolcKng  iU'  the  cases 
above  cited  ^r  should  consider  the  proposi- 
tion anew  and  announce  such  conclusion  as 
tbe  court  aa  now  constituted  believes  to  be 
tbe  law.  Irrespective  of  previous  holdings. 

In  the  United  States  court  Fulton's  suit 
-was  dismissed  by  order  of  the-  court  for 
jtoncon4>lULD0e  with  a  rule  of  the  court,  ad- 
mittedly a  disposition  otherwise  than  on 
the  merits,  and  equivalent  to  ft  dismissal 
without,  prejudice.  The  basic  proposition 
of  the  opinion  tn  tbe  case  m  reported  In  69 
Ohio  Bt,  53  N.  E.,  44  L.  K.  ii.,  supra,  was 
that  the  renuval  of  ,the>  causAwas  a  removal 
of  all  tbe  rights  and  rciMdl<»  plalntUt  had 
therein '  against  the '  dfefendabt'  company. 
-  The  argument  of  the  learned  judge  Is  based 
upon  twb  propoBttionsv^ne'^etatlng  to  the 
reason  of  tbe  statute,  and  tbe  other  a  mat- 


ter of  practice.     Mnch  abbrerlated,   those 
propositions  are: 

(1)  The  United  States  removal  statute  is 
a  remedial  one,  and  should  be  Uborally  con- 
strued. A  plaintiff  in  a  controversy  between 
himself  and  a  cItU;en  of  another  state  may, 
by  virtue  of  the  statute,  telng  suit  In.  a  fed'- 
eral  court,  and  the  right  of  removal  Is  gir« 
en  a  defendant  sued  out  of  the  Jurisdiction 
of  the  coiurts  of  his  own  state.  This  is 
based  upon  the  fact  that  litigation  between 
citizens  of  dlffeiebt  states  wlU  be  man  or 
less  affected  by  local  Influences.  Thus  the 
spirit  and  polkj  of  tbe  statute  applies  as 
weH  .to  any'  renAwBl  of  the  action  after  it 
has  been  disposed  of  In  tbe  f  edei^  couirt  as 
to  the  period  of  Its  pendency,  and  that,  court 
must  on  priadple  and  reason  >  retain  It  for 
all  parposesi;  and  so  It  fiflloira  that  th6  con- 
troTiersy  remains  subject  to  the  Jurisdiction 
of  tbe  federal,  court,  and  Isforeverexdud- 
ed  from  that  of  the  state  court  unlets  re- 
manded to  It 

(2)  After  the  case  has  been  strickien  from 
.  Its  docket,  by  the  federal  court,  a  state  court 

cannot  'detennlne  ttiberther  or  not  It  should 
be  reinstated ;  and,  by  a  parity  ot  reastm- 
Inft  a  state  tioart  oannot  past  on  the  rlgbt  of 
the  plalntlfl  to  seooaamenoe  the  action  after 
it  has  been  dlsuAsssd  by~  the  federal  court. 
If  there  be  :any  nile  by  which  a,  case  which 
has  been  dismissed  for  failure  to  prosecntev 
after  the  dmo  fixed,  by  the  statute  ot  Ilml- 
tatloBS  has  expired,  tite  remedy  must  be 
sought  In  that  court,  as :  It  Is  properly  a 
-Step  .In  the  same  ease.  If  this  were  not  so, 
it  would  open  Ijhe  way  to. a  violation. of  tbe 
pqUcy  of  the'  statirte,  and  !>•  productive  of 
a  very  inoonvenlent  practice  and  much  aibsse. 
;It  would  permit  «.  party  to  dlsn^sa  his  case, 
or  permit  It  to  be  dismissed -fOr  failure  to 
prosecute,  vrlth  the  purpose  of  reoonmienQlng 
It  In  a  state  court  and  thus  compel  the 
defendant  to  he  at  the-  trouble  and  expense 
of  again  causing  It  to  be  remo?ed..or,«uba}lt 
to  the  jurisdiction  of  the  state  court' 

And  so  the  Judge  eenelndes,  and  the  bold* 
Ing  Is,  that  the  court  ot  common  pleas  was 
without  Jui;lsdictIon  to  entertain  tbe  new 
sun.  '      '       '■      •  ' 

Reduced  to  fts  last  analysfs,  the  second 
proposition  advanc^  in  the  oplnl<»  Is  tbat^ 
because  of  the  possible  contingency  of  an 
application  for  reinstatement  to  the  federal 
court  by  one. who  has  allowed  the  dismissal 
of  his  case  for  failure  to  prosecute,  the  gen- 
eral rule  respecting  tbe  JurfsOIctlon  of  state 
courts,  a  rule  which,  upon  all  other  con- 
siderations would  be  unquestioned,  is  to  be 
overridden '  and  destroyed,  and  this  In  view 
of  a  possibility  at  best  exceedingly  remote 
and  Improbable.  It  Is  not  Improper  here  to 
say  that  tke  welter  did  not  concur  In  the 
jodgment  in  Ae^  fuKon  Case,  alVhougli  no 
dissent  appears.  It  seemed  at  .the  time  to, be 
admitted'^ ., a.  dos^  .question.  However,  i^ 
the  latter  case,  wherein,  the  conclusion  In  the 
rultonf  Case  is  followed,  lie  dM  cebcur ;  this 

in  recognition  of  the  practice  that  a  rule  of 
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law  oDce  aimonseea  hy  the  court  riiould  be 
followed  until,  by  the  opinion  at  at  least  a 
majority  of  the  court,  Buck  rale  has  been 
or  should  be  changed.  No  such  majority 
opinion  was  present  when  the  Thomas  Case 
was  disposed  of.  The  opinion  In-  the  Fnlton 
Case  Is  characterized  by  the  nsnal  refine- 
ment of  reasoning  peonUax  to  the  learned 
jurist  who  wrote  it.  It  is  perhaps  as  able 
a  presentation  of  tiiat  side  of  the  contro- 
versy as  conld  be  made  by  any  one.  But, 
while  it  is  persuaslTe  In  some  of  its  aspects, 
It  Is  not,  to  our  mind,  convincing.'  It  seems 
to  as  to  rest  upon  an  unwarranted  assump- 
tion. It  appears  not  to  give  full  effect  to 
the  distinction  between  the  term  "right  of 
action"  and  the  term  "suit."  A  cause  of  ac- 
tion Is  the  fact  or  combination  of  facts  which 
gives  rise  to  a  right  of  action,  the  existence 
of  wbich  affords  a  party  a  right  to  judicial 
Interference  in  his  behalf.  A  suit  is  the 
pursuit  in  a  court  of  justice  of  the  remedy 
to  which  the  party,  by  reason  of  tiie  exist- 
ence of  the  suKidsed  facts,  brieves  himself 
to  be  entitled.  In  no  way  can  a  conrt  take 
cognizance  of  a  cause  of  action  except  by 
Its  pteeentatlon  t^  way  of  a  suit  The  Unit- 
ed States  Btatntes  relating  to  removals  of 
cases  from  a  state  to  a  federal  conrt  are 
reproduced  In  Insurance  Coi  v.  Dunn,  19 
Wall.  214,  22  L.  Ed.  68,  and  fhey  all  speak 
of-  a  suit,  and  the  matte):  of  removal  Is 
everywhere  in  that  case  treated  as  a  suit  It 
Is  true  that  the  term  "cause"  occurs  In  the 
federal  removal  statute.  Act  July  27,  1866, 
«.  288,  14  Stat  S06.  But  there  is  no  reason 
for  confasing  this  term  with  th^  term  "cause 
of  action."  That  It  is  used  as  the  equivalent 
of  "suit"  er  "case"  Is  too  dear  for  serious 
donbt  It  is  true  that  the  Gonstitatlon  of  the 
United  States  (article  3)  referred  to  In 
Judge  Mlnshall's  opinion,  in  treating  of  the 
extension  of  judicial  power,  does  'speak  of 
controversies  between  citizens  of'  different 
states.  Bat  the  seetion,  as  shown  by  the 
context,  IS  dealing  with  cases,  and  it  is  ap- 
parent tbat  taking  the  artlde  as  a  whole, 
the  term  "controversieir'  Is  applied  to  cases 
tn  which  such  controversies  are  brought  to 
the  attention  of  the  court,  and  not  to  qnar- 
rels,  disputes,  or  controversies  at  large.  So 
there  could  be  no  controversy  of  which  the 
oenrt  could  take  or  retain  jurisdiction  with- 
out a  cause  {)end&ig.  In  order  to  constitute 
a  controversy  to  which  the  Constitution  can 
be  applied  or  of  wliich  a  court  can  take 
cognlisanoe,  tbexB  most  be  parties  present 
After  the  dismissal  of  the  case  la  the  Unit- 
ed States  court  there  were  none  present  in 
that  court  Tbtre  mnst  be  pleadings.  Then 
WOTe  noneL  There  mast  be  process  or  appear- 
«noa.  There  was  neither.  On  tiie  CMitrary, 
the  case  having  been  dismissed  by  order 
of  the  court  was  wholly  out  of  the  court 
It  became  tJhen  mer^  a  dispute  at  large. 
.  Nor  can  we  assent  to  the  proposition  that 
"because  the  state  court  might  not  orders  re- 
instatement of  a  case  once  :dlsmisBed  in  the 
federal  court,  therefore  the  state  court  can- 


not pass  iqDon  the  right  of  the  plaintiff  to  re- 
commence In  that  conrt  after  his  case  has 
been  dismissed  by  the  federal  court"  The 
nse  of  the  term  "recommence"  here  Indicates 
some  confusion  of  thonght  Strictly  speak- 
ing, there  is  no  recommencing  of  an  action. 
What  plidntifl  undertook  to  do  was  to  com- 
mence a  new  action.  To  succeed,  every  for- 
mality of  pleading,  process,  and  service  was 
necessary  to  the  fullest  extent  and  in  every 
respect  precisely  as  though  no  suit  had  ever 
been  brought  upon  that  cause  of  action.  We 
cannot  perceive  that  the  matter  of  rein- 
statement is  of  special  significance,  as  no 
one  donbts  tbat  one  court  may  not  pass  up- 
on the  question  whether  a  case  should  be 
retostated  which  bad  been  dismissed  by  order 
of  another  court;  both  ooorta  being  of  equal 
anthorli^. 

Soch  reinstatement  would  not  only  con- 
cern the  same  case,  but  would  belong  to 
the  same  court  In  the  instance  suggested  by 
the  learned  judge,  the  inquiry,  while  it  con- 
cerns the  same  cause  of  action,  relates  to  a 
new  and  Independent  suit  Where  the  orig- 
inal suit  has  been  dismissed  by  the  plaintiff 
without  prejudice  and  by  tiie  order  of  the 
court  BO  court  can  have  Jorlsdlction  over 
that  particular  case  except  the  court  which 
dismissed  It  Of  course,  therefore,  that 
court  alone  possesses  the,  power  to  reinstate 
It  upon  its  docket,  and  to  then  dispose  of  It^ 
but  It  does  not  follow  from  tbls  that  an- 
other action  brought  by  theiwrty  Is  the  same 
snit  although  it  to  iHredicated  upon  the  same 
cause  of  action.  Nor  would  special  Incon- 
venience rcemt  shonid  a  plaintiff  seek  rein- 
statement of  his  case  after  dismissal  by  tiu; 
federal  court  and  after  the  oonunencement  of 
a  new  salt  by  him  in  a  state  court,  for  In 
such  case  a  plea  of  a  cause  pending  in  an- 
other conrt  of  competent  jurisdiction  upon 
the  same  cause  of  action  would,  it  would 
seem,  prove  a  suffioient  bar.  It  to  difficult 
to  see  that  the  situation  would  present  any 
different  considerations  than  those  present  in 
the  ordinary  case  (of  whldi  tba  books  treat 
fully) 'Of  a  Idea  of  another  suit  pending. 
Tbfi  jurisdiction  of  the  federal  court  to  con- 
sider and  dispose- of  the  case  upon  an  ap- 
plication for  reinstatement. would  not  be  dto- 
turbed,  but  that  court  would  be  l^t  free  to 
apply  to  the  situation  the  proper  rale*  of 
law  and  dispose  of  the  contentions  of  the 
parties  accordingly. 

There  to  often  force  In  the  argument  ab 
inconvenlenti,  and,  where  a  proposed  rule 
will  manifestly  be  productive  of  a  very  in- 
convenient practice  and  much  abuse,  a  court 
will  hesitate  before  glvlifg  construction  to  a 
statute  by  which  such  result  will  be  brought 
about  It  to  urged  th^t  thto  result  woold  fol- 
low in  the  present  case  If  the  conclusion  in 
the  Fnlton  Case  should  be  overruled  by  en- 
abling the  party  to  dismiss  his  case  in  tha 
federal  court  with  the  purpose  of  recom- 
mencing it  in  the  state  conrt  thus  entailing 
expense  and;  trouble  on  the  defendant  by 
again  causing  the  case  tg  b^^r^o^^^^yg-^^ 
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mlt  to  the  JnrlBdlction  of  tbe  state  court. 
Bnt  It  la  not  apparent  that  any  really  preja- 
dlclal  or  unfair  result  •would  follow  the 
adoption  of  the  construction  hereinbefore  In- 
dicated. It  Is  true  that  the  policy  of  the  re- 
moval statute  on  the  ground  of  diversity  of 
citizenship  Is  said  to  rest  on  tbe  belief  that 
litigation  between  citizens  of  different  states 
Is  likely  to  be  more  or  less  affected  by  local 
influences;  and  It  Is  urged  that  such  a  pol- 
icy applies  as  well  to  any  renewal  of  the  ac- 
tion after  it  has  been  disposed  of  In  the  fed- 
eral court  as  to  the  period  of  its  pendency. 
Bnt  the  expense  caused  a  defendant  by  plain- 
tiff dismissing  his  action  and  commencing 
again  is  not  confined  to  cases  that  have  been 
removed.  In  other  cases  pending  In  a  fed- 
eral court  that  action  may  be  taken;  and, 
while  the  trouble  incident  might  be  some- 
thing less  In  the  latter  Instance,  the  objec- 
tion Is  only  one  of  degree;  It  is  not  one  of 
Mnd.  So  that  the  policy  of  the  statute, 
whatever  it  may  be,  has  its  limits.  Had  It 
been  Intended  to  make  such  policy  control- 
ling, It  would  seem  that  the  statute  would 
have  been  so  framed  as  in  some  way  to  pre- 
vent, what  is  now  permitted  in  case  of  di- 
verse citlzenslilp,  concurrent  Jurisdiction 
with  the  state  courts  where  the  amount  ex- 
cectas  tbe  sum  of  $2,000.  The  policy  of  the 
statute  seems  to  be  to  compel  persons,  what- 
ever their  citizenship,  who  have  small  claims, 
to  litigate  them  in  the  state  courts.  In  one 
aspect  the  right  of  the  plaintiff  to  begin 
anew'tn  a  state  court  is  advantageous  to  the 
othet  party.  It  requires  in  many  cases  the 
platntUt  to  voluntarily  abandon  a  portion  of 
his  claim.  In  this  Instance  more  than  half  of 
it.  There  is,  as  It  seems  to  us,  no  warrant 
for  the  proposition  that  it  was  tbe  purpose 
of  the  Constitution  or  the  statutes  to  inter- 
fere with  the  Jurisdiction  of  the  state  courts 
more  tlian'la  necessary  to  maintain  the  Ju- 
risdiction of  the  federal  courts  in  respect  to 
canses  properly  brought  in  those  courts  or  re- 
moved to  them;  and  the  Institution  of  a  new 
suit  in  a  state  court  by  «  plaintiff  can  in  no 
manner  interfere  with  that  Jurisdiction  even 
though  it  be  upon  a  cause  of  action  Involved 
in  a  cause  once  pending  In  but  dismissed 
from  the  federal  court  Beyond  this,  it 
should  be  remembered  that,  as  stated  above, 
over  the  sum  of  $2,000,  the  Jurisdiction  of 
the  two  courts  Is  concurrent  It  should  also 
be  remembered  that  the  Jurisdiction  of  the 
federal  court  Is  the  same  whether  it  be  in- 
voked by  tbe  plaintiff  bringing  it  there  or 
by  the  defendant  removing  it  to  that  court. 
If  the  removal  clothed  the  federal  court  with 
exclusive  Jurisdiction  of  the  subject-matter, 
so  would  the  act  of  a  nonresident  plaintiff 
in  bringing  his  action  there.  Then  It  would 
follow  that  where  a  nonresident  plaintiff 
commenced,  and  then  dismissed  an  action  in 
a  federal  court  he  could  bring  a  new  action 
only  in  that  court  And  would  not  the  same 
result  follow  the  dismissal  without  preju- 
dice of  any  case  brought  In  a  federal  court! 


It  can  hardly  be  said  that  the  taking  by  a 
-defendant  by  removal  a  cause  to  a  federal 
court  gives  to  that  conrt  greater  or  more  ex- 
clusive Jurisdiction  over  the  subject-matter 
than  if  as  a  plaintiff  he  had  brought  action 
In  that  conrt  originally.  From  considera- 
tions of  reason  as  well  as  of  authority,  It 
seems  to  us  clear  that  the  Just  rule  in  such 
case  is  that  what  a  case  has  been  dismissed 
by  a  court  of  the  United  States  without  prej- 
udice, there  is  no  merger  of  the  cause  of  ac- 
tion, and  a  new  suit  may  be  brought  thereon 
within  proper  time  In  any  conrt  of  competent 
Jurisdiction  as  though  no  previous  suit  had 
been  brought  This  conclusion  was  intimated 
in  Anderson  v.  Realty  Co.,  79  Ohio  St  23,  86 
N.  E.  644,  but  the  case  not  requiring  a  rul- 
ing upon  it  the  point  was  not  distinctly  de- 
cided. 

The  decision  of  this  court  In  the  Fulton 
Case  was  thought  by  the  reporting  Judge  to 
find  support  in  a  Georgia  case  (Cox  v.  Rail- 
road, 68  6a.  446),  and  tbe  opinion  largely 
rests  upon  that  case.  Unfortunately  for  the 
potency  of  that  case  as  authority,  the  case 
of  Mclver  v.  BaUroad  Co.,  110  Ga.  223,  36  N. 
E.  775,  66  L.  R.  A.  437,  holds  squarely  to  tbe 
contrary  of  the  Ohio  court  and  at  the  same 
time  asserts  that  "tbe  Ohio  court  has  entire- 
ly misapprehended  the  ruling  in  that  case," 
adding  that  "the  only  point  necessary  to  be 
decided  in  the  Cox  Case  was  whether  tbe 
law  contained  in  the  section  of  the  Code  cit- 
ed had  any  application  to  a  case  removed  to 
the  federal  court"  Holding,  further,  tibat 
the  six  months'  statute  of  Georgia  "did  not 
prevent  the  bar  of  the  statute  of  limitations 
from  attaching  to  a  cause  of  action  removed 
to  the  federal  court."  The  court  admits  that 
"there  is  some  language,  both  tn  the  head- 
note  and  in  the  opinion,  which  would  seem  to 
indicate  tliat  the  case  could  not  be  recomr 
menced  In  the  state  court  notwithstanding 
it  was  not  barred  by  the  statute  of  limita- 
tions, but  such  language  went  further  than 
the  facts  of  the  case  Justified,  and  wliat  ia 
thus  said  is  not  binding  as  authority."  We 
are  not  called  upon  to  endeavor  to  reconcile 
the  decisions  of  a  sister  state,  but  it  would 
seem  that  there  was  some  ground  for  mia- 
conceptlon,  if  there  were  such,  on  tlie  part 
of  a  usually  vigilant  and  careful  Ohio  Judge: 
However,  the  latter  case,  although  two  of 
the  six  Judges  dissented,  la  now  the  law  of 
Georgia.  It  is  a  well-stated  and  well-reason* 
ed  case,  the  opinion  supported  by  abunduit 
authorities,  and  we  here  give  tbe  syllabus  as 
tbe  deliverance  of  a  court  of  high  repute, 
and  entitled  to  the  fullest  respect:  "Though 
the  plaintiff  in  a  suit  which  lias  been  pTopet' 
ly  removed  from  the  state  to  a  federal  eonrt 
having  concurrent  Jurisdiction  of  the  cause 
of  action  'on  which  the  suit  was  founded  was 
nonsuited,  or  voluntarily  dismissed  his  case 
In  the  United  States  court  it  was  neverthe- 
less his  right  to  bring  another  on  the  same 
cause  of  action  in  tlie  state  court  at  auy  time 
within  tlie  statute  of  limitations  applicable 
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to  sacb  an  action.  The  above  la  trne,  not- 
wltbatandlng  In  the  second  salt  the  damages 
were  laid  In  an  amount  which  would  prevent 
another  removal  to  the  federal  court" 

We  have  given  careful  attention  to  the  ar- 
goment  of  the  learned  counsel  for  plaintiff  In 
eeeot  In  their  brief  and  the  authorities  there 
dted.  No  one  of  the  decisions  or  text-books 
dted  appears  to  us  to  reach  the  point  of 
sustaining  the  argument,  and  we  find  oar- 
selves  unable,  for  reasons  hereinbefore  stat- 
ed, to  assent  to  the  contention  of  counsel. 
Indeed,  a  very  full  examination  of  cases,  the 
result  of  an  extended  search,  has  failed  to 
discover  any  which  are  now  the  law  of  the 
Jurisdiction  which  do  really  support  counsel's 
contention.  Hickman  v.  M.  K.  &  T.  By.  Co. 
(C.  G.)  97  Fed.  113,  appears  in  the  opinion 
to  do  8o,  for  the  Judge  cites  the  Ohio  case  in 
59  Ohio  St.,  63  N.  E.,  44  L.  R.  A.,  and  the 
Cox  Case  In  68  Ga.,  In  support  of  a  proposi- 
tion to  the  eitect  that  "proceedings  taken 
by  plaintiff  in  the  state  co^urt  after  the  re- 
moval was  effected  were  coram  non  }udlce 
and  absolutely  void,  for  the  obvious  and  con- 
clusive reason  that  the  'controversy'  between 
the  parties  was  then  removed  into  the  Unit- 
ed States  court,  there  to  remain  until  finally 
determined."  It  Is  difficult  to  see  how  the 
case  with  which  the  judge  was  dealing  call- 
ed for  any  such  deliverance,  provided  it  is 
to  be  taken  as  using  the  word  "controversy" 
with  any  meaning  diflereQt  from  "suit,"  and 
the  term  "finally  determined"  In  any  other 
sense  than  a  determination  which  for  the 
time  being  ended  the  case.  The  case  was  dis- 
posed of  on  a  motion  to  remand  from  the 
United  States  court  to  the  state  court,  and 
the  facts  stated  as  well  as  the  syllabus  show 
that  when  the  company  sought  to  remove  the 
case  from  the  state  court  that  court  overrul- 
ed the  petition  for  removal,  and  sought  to  re- 
tain the  case.  Proper  steps  were  thereupon 
taken  for  removal,  and  the  cause  was  remov- 
ed. It  was  therefore  pending  In  the  United 
States  court,  and  that  court,  finding  that  the 
grounds  for  removal  were  iCSequate,  held 
that  the  state  court  was  without  Jurisdiction 
to  proceed  and  that  the  defendant  had  not 
by  further  appearing  and  contesting  the  case 
therein  waived  his  right  to  proceed  in  the 
federal  court  This  ruling  has  been  the  well- 
settled  practice  of  the  United  States  courts 
since  Insurance  Co.  v.  Dunn,  supra,  and  per- 
haps before,  and  resort  to  the  decisions  of 
state  courts  was  in  no  manner  necessary  in 
its  support 

The  authorities  cited  and  relied  upon  by 
the  learned  counsel  for  defendant  in  error, 
and  which  are  given  In  the  reporter's  note, 
abundantly  support  the  counsel's  contention 
and  the  Judgment  of  the  circuit  court  which 
he  asks  to  have  affirmed.  It  is  unnecessary 
to  reproduce  the  citations  above  referred  to 
further  than  has  been  done  In  preceding 
pages  of  the  opinion,  but  we  add  additional 
authorities  all  of  which,  with  more  or  less 


elaboration  of  statement  and  argument,  sup- 
port the  conclusion  hereinbefore  stated. 
Hooper  v.  Railroad  Co.,  106  Tenn.  28,  60  S. 
W.  607,  63  L.  R.  A.  931;  Krueger  v.  G.  &  A. 
By.  Co.,  84  Mo.  App.  358;  Adams  Ex.  Co. 
T.  Schofleld,  lU  Ky.  832,  64  S.  W.  903;  De 
Witt  V.  C.  &  O.  R.  Co.,  79  S.  W.  275,  25  Ky. 
Law  Bep.  2019;  Stevenson's  Adm'r  v.  I.  O. 
E.  Co.,  117  Ky.  866,  79  S.  W.  767;  Nipp's 
Adm'x  V.  C.  &  O.  By.  Co.,  80  S.  W.  796,  25 
Ky.  Law  Rep.  2335;  C,  C,  O.  &  St  L.  R. 
Go.  T.  Lawler,  94  111.  App.  36;  Swift  v.  Hob- 
lawetz,  10  Kan.  App.  48,  61  Pac.  969;  Fox  v. 
Dold  P.  Co.,  96  Mo.  App.  173,  70  S.  W.  164; 
Fleming  v.  Railroad,  128  N.  C.  80,  38  S.  B, 
253;  Railroad  ▼.  Bentz,  108  Tenn.  670,  69  S. 
W.  317,  58  L.  R.  A.  690,  91  Am.  St  Bep.  763; 
T.  &  P.  By.  Co.  V.  Maddox,  26  Tex.  Civ. 
App.  297,  63  8.  W.  134. 

Since  the  preparation  of  the  foregoing 
opinion  and  announcement  of  the  decision  in 
this  case,  our  attention  has  been  called  to 
the  case  of  Southern  By.  Co.  v.  Miller,  217 
U.  S.  209,  30  Sup.  Ct  450,  64  L.  Ed.  732, 
opinion  by  Mr.  Justice  Day,  In  which  the  Su- 
preme Court  holds:  "After  a  case  properly 
removable  and  removed  Into  the  federal 
court  has  been  voluntarily  dismissed  without 
action  on  the  merits,  the  case  is  again  at 
large,  and  plaintiff  may  begin  It  again  in  any 
court  of  competent  Jurisdiction,  including  the 
state  court  from  which  the  first  case  was 
removed  into  the  Circuit  Court"  Had  we 
known  of  this  decision  earlier,  much  labor 
as  well  as  space  would  have  been  saved ;  the 
decision  being  by  the  highest  court  of  the 
land,  and  giving  In  effect  a  construction  to  a 
statute  of  the  United  States,  and  therefore 
an  adjudication  conclusive  upon  this  court. 

The  Judgment  of  the  circuit  court  revers- 
ing the  Judgment  of  the  court  of  common 
pleas  will  be  affirmed. 

SUMMERS,  O.  X,  and  CBEW,  DAVIS, 
SHAUCK,  and  PBICE,  JJ.,  concur. 


(88  Oh.  St  IM!) 
STATE  V.  BOBINSON. 
(Supreme  Court  of  Ohio.     Nov.  22,  19ia) 

(SyllahM*  lit  the  Court.) 

1,  Incest  (H  7,  16*)— Habmuibb  Ebros— In- 
aiBucrioNB. 

Under  section  7019,  Rev.  St,  making  it  in- 
cest for  persons  nearer  of  kin  by  consanguinity 
or  affinity  than  cousins,  having  knowledge  of 
their  relationship,  to  commit  adultery  or  fotni- 
cation  together,  the  crime  may  be  committed 
with  or  without  the  consent  of  the  woman,  and 
it  is  not  prejudicial  error  for  the  court  to  charge 
the  jury  that,  if  they  find  beyond  a  reasonable 
doubt  that  an  act  of  sezoal  intetcoutse  took 
place,  consent  on  the  part  of  the  female  is  pre- 
sumed. 

[Ed.  Note.— For  other  cases,  see  Incest  Cent 
Dig.  i  6;    Dec.  Dig.  Sf  7,  16.» 

For  other  definitions,  see  Words  and  Pbraaea, 
VOL  4,  pp.  3491,  3492;  vol.  8,  p.  7684.] 


•For  other  case*  a^  lama  topic  and  lection  NUMBER  in  Dec.  Dls-  ft  Am.  Dig.  Ke7  No.  Series  ft  Rep'r  Inilexei 
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2.  Criminal  laAW  (J  823*)^Pbobboutior— Ik- 

8IBUCTI0NB. 

In  snch  ca«e  when  the  court  has  Instructed 
the  Jnr;^  that  the  woman  is  an  accomplice,  if 
they  find  she  consented  to  the  act  of  sexual  in- 
tercourse, and  that  it  would  be  unsafe  and  un- 
wise for  the  Jury  to  convict  the  defendant  upon 
her  uncorroborated  testimony,  and  that  her  tes- 
timony can  be  corroborated  only  by  circum- 
stances, or  tesdmony  from  some  other  witness, 
and  that  a  fact  established  bey<md  a  reasonable 
doubt  to  be  regarded  as  corroborative  must  be 
one  which  is  an  act  of  the  defendant  tending  to 
show  sexual  intimacy  probable  between  the  de- 
fendant and  the  woman  about  the  time  involTed, 
something  that  shows  that  he  had  undue  intima- 
cy at  about  that  time,  and  circumstances  In  the 
testimony  directly  involving  the  defendant  and 
tending  to  malie  a  reasonable  inference  of  sexual 
intima<7  between  them,  it  is  not  prejudicial  er- 
ror to  state,  in  summing  up,  that  the  jury  may 
find  the  testimony  of  the  prosecuting  witness 
corroborated  if  they  find  circumstances  or  tes- 
timony, independent  of  the  testimony  of  the 
prosecuting  witness,  tending  to  suggest  the  prob- 
ability that  the  defendant  had  sexual  relations 
with  her. 

[Ed.  Note.— For  other  cases,  see  Criminal 
^.  Cent  Dig.  IS  1902-1995;    Dec.  Dig.  S 

Error  to  Circuit  Court,  Williams  County. 
John  Robinson  was  convicted  of  incest, 
and  he  brings  error.    Reversed. 

Chauncey  h.  Newcomer,  Pros.  Atty.,  for 
plaintiff  In  error.  Bowersox  &  Peck,  for  de- 
fendant tn  error. 

SUMMERS,  a  J.  The  defendant,  John  Rob- 
inson, was  convicted  of  the  crime  of  incest 
with  his  sister-in-law.  The  circuit  court  re- 
versed for  error  in  the  charge  of  the  court 
The  court  in  charging  the  Jury  assumed  that 
it  would  be  the  duty  of  the  Jury  to  acquit 
the  defendant  U  the  proof  showed  the  de- 
fendant guilty  of  rape,  and  instructed  the 
Jury  to  the  effect  that  if  the  act  of  sexual 
intercourse  was  proven  beyond  a  reasonable 
doubt  consent  on  the  part  of  the  female 
would  be  presumed^  unless  It  was  proven  that 
'  such  force  was  used  as  made  .the  defendant 
guilty  of  rape.  Section  7019,  Rev.  St,  de- 
fines incest  as  follows:  "Persons  nearer  of 
Icin  by  consanguinity  or  affinity  than  cousins, 
having  knowledge  of  their  relationship,  who 
commit  adultery  or  fornication  together,  shall 
be  imprisoned  in  the  peiiitentiary  not  more 
than  ten  years  nor  less  than  one  year." 

In  some  states  it  is  held  that  to  constitute 
the.  crime  of  incest  the  consent  of  both  parr 
ties  is  essential,  that  it  is  a  Joint  offense,  and 
that  both  parties  must  be  guilty.  This  con- 
clusion is  based  upon  the  use  of  the  words 
"with  eadi  other,"  "together,"  or  similar 
words  in  defining  the  crime.  But  in  the 
great  majority  of  states  it  is  held  that  the 
consent  of  both  parties  is  not  essential,  and 
that  a  defendant  may  be  convicted  of  incest, 
though  he  use  such  force  as  makes  it  rape. 
We  think  the  better  reason  is  with  the  ma- 
jority. The  essence  of  the  crimes  of  forni- 
cation, adultery,  incest,  and  rape  is  unlaw- 
ful sexual  intercourse.    In  fornication  it  is 


unlawful  because  the  marriage  relation  does 
not  exist  between  the  parties;  in  adultery 
because  tlie  offender  is  married  to  another; 
in  incest  because  the  parties  are  too  near  of 
kin.  The  act  is  made  criminal  because  of 
the  status  of  the  parties,  or  4^  the  fOrce  used 
to  accomplish  it  Th»  act  cannot  be  ikcoom- 
pllshed  by  one  person,  h^ce  the  use  of  tho 
words  "with  each  other,"  or  as  in  our  statute 
"together,"  and  the  offense  is  committed  when 
the  act  is  accomplished  between  persons 
within  the  prescribed  status  by  the  party  who 
knowing  it  participated  In  the  act  whether 
the  other  consented  or  not  As  It  is  said  in 
People  V.  Strattem,  141  Cal.  604,  76  Pac.  166: 
"Where  both  the  circumstances  of  force  and 
consanguinity  are  present,  the  object  of  the 
statute  being  to  prohibit  by  punishment  such 
sexual  .intercourse,  it  is  not  less  incest  be- 
cause the  element  of  rape  is  added."  If  a 
Joint  offense  was  Intended  bo  that  the  guilt 
of  both  parties  ts  essential,  then  a  Joint  con- 
viction should  be  required ;  and  in  the  pres- 
ent case,  if  consent  on  the  part  of  the  wo- 
man had  been  proven,  she  being  unmarried, 
and  the  act  being  adultery  on  the  part  of  the 
defendant  and  fornication  on  her  part,  could 
it  not  then  be  contended  that  they  did  not 
commit  either  adultery  or  fornication  "to- 
gether"? The  question  whether  consent  Is 
an  essential  ingredient  of  the  crime  was  not 
presented  in  the  case  of  Noble  v.  State  of 
Ohio,  22  Ohio  St. 541.  The  cases  are  collect- 
ed in  a  note  in  8  Am.  &  Eng,  Ann.  Cas.  908. 
Consent  on  the  part  of  the  woman  not  being 
essential  to  the  defendant's  guilt  it  is  evi- 
dent that  the  defendant  was  not  prejudiced 
by  the  instruction  of  the  court  that  consent 
was  presumed. 

The  circuit  court  found  that  the  trial  Judge 
also  erred  In  his  charge  on  the  subject  of  cor- 
roborative evidMice.  The  Judge  charged  to 
the  effect  that  if  the  Jury  found  that  the 
woman  had  not  resisted  to  the  uttermost,  bo 
that  the  defendant  would  not  be  guilty  of  the 
crime  of  rai)e,  if  they  found  that  the  act  of 
intercourse  had  been  accomplished,  that  con- 
sent on  her  part  would  be  presumed,  and  In 
that  event  she  would  l>e  an  accomplice,  and 
that  it  would  be  unsafe  for  the  Jury  to  con- 
vict the  defendant  upon  her  uncorroborated 
testimony.  The  court  then  said:  "Now  what 
is  'corroboration'?  Corroboration  Is  some 
fact  established  in  the  testimony  found  by  the 
Jury  which  tends  to  prove  the  truth  of  the 
testimony  of  the  accomplice  in  some  material 
degree  and  pointing  directly  to  the  defend- 
ant and  you  will  observe  that  corroboration 
must  come  from  some  other  witness  than 
the  witness  Nellie  Peppers,  and  in  this  case 
to  be  specific,  a  fact  established  beyond  a 
reasonable  doubt  in  this  case  to  be  regarded 
as  corroborative  must  be  one  which  is  an  act 
of  the  defendant  tending  to  show  sexual  inti- 
macy probable  between  the  defendant  and 
the  girl  about  the  time  Involved,  something 


•For  other  case*  see  same  topic  and  ^ctlon  NUMBER  In  Dec.  Dig.  Jb  iUn.  Dig.  Key  No.  Series  A  Rep'r  Indexoa 


Digitized  by  VjVJVJV 


IC 


Oblo) 


BTATB  T.  BOBmSON. 


625 


that  sbovs  be  had  undue  Intimacy  at  about 
that  time,  aad  circumstances  In  the  testl- 
Biony  directly  InvolTlng  the  defendant  and 
tending  to  make  a  reasonable  Inference  of 
sexoai  Intimacy  between  these  persons.  A 
corroborative  fact  must  be  something  In- 
Tolving  the  defendant  and  also  polntiag  to 
sexual  intimacy  at  the  time  involved  be- 
tween the  persons  in  this  case."  The  court 
then  gave  further  instructions  upon  other 
matters,  and  in  concluding  bis*  charge  said : 
"It  Is  yoni;  privilege  to  look  to  ail  the  cir- 
cumstances of  the  case  Independent  of  the 
testimony  of  Nellie  Peppers,  and  if  yon  find 
In  these  circumstances  some  tilings  estab- 
lished beyond  a  reasonable  doubt  which 
point  to  the  defendant  and  involve  him  In 
an  odor  of  this  kind  of  case,  tending  to  sug- 
gest the  probability  that  he  had  sexual  rela- 
tions with  the  witness  at  or  about  the  time 
relied  upon  by  the  state,  you  may  consider 
such  facts  so  established  as  corroborative  of 
the  testimony  of  the  witness  KelUe  Pep- 
pers." The  giving  of  this  last  instruction 
the  circuit  court  found  to  be  prejudicial  er- 
ror. The  court  does  not  point  out  in  what 
particular  the  Instruction  was  erroneous, 
other  than  to  say  that  it  is  not  an  accurate 
statement  of  what  will  amount  to  corrobora- 
tlre  evidence.  As  a  matter  of  common  law, 
in  the  absence  of  a  statute,  a  Jury  may  con- 
vict of  a  felony  upon  the  uncorroborated 
testimony  of  an  accomplice,  but  the  Judge  in 
his  discretion  advises  the  Jury  not  to  do  so 
upon  tlie  testimony  of  an  Accomplice  alone 
wlttont  (jttrroboration.  Such  has  been  held 
to  be  the  law  In  this  state.  Allen  v.  State 
of  Ohio,  10  Oblo  St  287.  At  common  law 
the  Judge  was  not  bound  to  give  such  an 
instrtiction,  and  his  failure  to  do  so  was 
not  reversible  error.  The  Jury  might  disre- 
Bard  bis  counsel  and  convict  without  cor- 
roboratloB ;  tbe  question  of  the  existence  of 
corroboration  and  its  sufficiency  being  tor 
the  Jury.  Wlgmore  on  Evidence,  S  2058. 
Bat  In  many  of  the  states  It  Is  now  provid- 
ed by  statute  that  convictions  shall  not  be 
bad  upon  the  uncorroborated  testimony  of 
an  accomplice,  and,  where  there  Is  no  stat- 
ute, it  probably  would  be  held  reversible 
error  to  refuse  so  to  instruct  the  Jury.  So 
that  It  becomes  necessary  for  the  trial  court 
not  only  to  Instmct  the  Jury  not  to  convict 
upon  tbe  uncorroborated  testimony  of  an  ac- 
complice, but  also  to  aid  them  in  determin- 
ing wbetber  there  is  corroboration.  The  ef- 
fect of  the  evidence  is  for  the  Jury  (Noland 
V.  State,  19  Ohio,  131),  but  whether  there 
is  any  evidence  direct  or  circumstantial  is 
a  question  of  law  (Commonwealth  v.  I^ar- 
rabee  and  Another,  99  Mass.  41S).  It  is  not 
necessary  that  tbe  crime  charged  be  proven 
Independently  of  the  t^ittmony  of  the  ac- 
complice, or  that  tbe  testimony  of  tbe  ac- 
complice be  corroborated  In  every  particu- 
lar in  order  that  It  may  be  said  to  be  cor- 
roborated, but  only  that  there  be  circum- 
stantial evidence,  or  testimony  of  some'  wit- 
OS  N.E.-40 


ness  other  than  tbe  accomplice,  tending  to 
connect'  the  defendant  with  tbe  crime  charg- 
ed, and  to  prove  some^  of  the  material  facts 
testified  to  by  the  accomplice.  In  Cunning- 
ham V.  State,  73  Ala.  61,  it  la  held :  "Un- 
der the  statute  making  tbe  seduction  of  an 
unmarried  woman  under  a  promise  of  mar- 
riage, etc.,  a  f^ony,  and  declaring  that  no 
conviction  shall  be  had  on  the  'uncorroborat- 
ed testimony  of  the  female  upon  which  tbe 
seduction  is  charged,'  it  is  not  necessary 
that  every  fact  testified  to  by  the  woman 
should  also  be  testified  to  by  some  other 
witness;  but  all  the  requirements  of  tbe 
statute  are  met,  when  the  corroboration  Is 
of  some  matter  material  to  the  guilt  of  the 
accused,  of  some  matter  not  merely  formal, 
indifferent  or  harmless  in  its  nature,  °  the 
effect  of  which  is  to  convince  the  Jury  that 
the  corroborated  witness  has  sworn  truly; 
and,  if  under  this  rule  the  Jury  are  con- 
vinced of  the  defendant's  guilt  beyond  a 
reasonable  doubt,  they  are  authorized  and 
required  to  convict  Hence,  on  the  trial  of 
a  defendant  indicted  for  seduction  under 
the  statute,  the  prosecutrix  having  testified 
to  her  seduction  by  the  defendant  under  a 
promise  of  marriage,  and  she  being  corrob- 
orated as  to  tbe  promise  of  marriage,  a 
charge,  given  at  the  request  of  the  prosecut- 
ing attorney,  when  construed  in  reference 
to  the  evidence,  is  free  from  error,  which 
instructs  the  Jury  that  'the  corroboration 
mentioned  in  the  statute  does  not  mean  that 
every  fact  testified  to  by  the  woman  should 
be  testified  to  by  some  other  witness,  but 
only  that  some  other  witness  shall  testify 
to  facts  and  circumstances  that  convince 
you  of  the  truth  of  the  woman's  testimony 
beyond  reasonable  doubt'"  In  the  present 
case  the  Judge  correctly  charged  the  Jury 
that  the  corroboration  must  come  from  some 
witness  other  than  the  prosecutrix  and  tend 
to  prove  tile  truth  of  the  testimony  of  tbe 
accomplice  In  some  material  matter,  and 
tend  to  connect  the  defendant  with  the  crlm& 
charged.  That  part  of  the  charge  that  the 
circuit  court  found  prejudicial  to  the  defend- 
ant was  said  by  the  Judge  merely  by  way  of 
reference  to  what  had  been  fully  charged 
and  could  not  have  been  misunderstood  by 
the  Jury  or  be  prejudicial  to  the  defendant 
The  charge  was  to  the  effect  that  if  the  de- 
fendant did  not  rape  the  prosecuting  wit- 
ness, she  would  be  presumed  to  have  con- 
sented, and  that  the  defendant  could  not  be 
convicted  upon  her  uncorroborated  testi- 
mony. This  was  prejudicial  to  the  state.  If 
the  Jury  believed  her  story,  she  did  not  con- 
sent and,  so  not  being  an  accomplice,  tbe 
Jury  might  have  convicted  upon  her  uncor- 
roborated testimony. 

There  was  evidence  tending  to  corroborate 
the  prosecutrix.  First  it  was  shown  that 
there  was  opportunity  for  her  and  the  de- 
fendant to  have  sexual  Intercourse  together; 
second,  that  tbe  defendant  had  kissed  and 
embraced  her,  and  so  bad  Inclination  for  . 
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soch  Intercourse  with  her;  third,  that  she 
had  had  sexual  Intercourse  with  some  one, 
for  she  had  given  b)rth  to  a  child;  and, 
fourth,  the  want  of  opportunity  or  the  ab- 
sence of  a  showing  of  opportunity  to  have 
had  such  Intercourse  with  any  one  other 
than  the  defendant  There  are  many  cases 
to  the  effect  that  evidence  of  that  charac- 
ter Is  corroborative. 

Counsel  for  defendant  In  error  contend 
that  there  were  other  errors  than  those  as- 
signed by  the  circuit  court  for  which  the 
Judgment  of  the  trial  court  shoold  be  re- 
versed. We  have  given  the  record  careful 
consideration,  and  find  no  prejudicial  error 
spedflcally  pointed  out  by  counsel.  The 
Judgment  of  the  circuit  court  la  reversed, 
and  the  Judgment  of  the  court  of  common 
pleas  Is  affirmed. 

Judgment  reversed. 

CREW,  SPEAR,  DAVIS,  and  SHAUCK, 
JJ.,  concur.  ' 

(8i  Oh.  St.  U6) 

DYKEMAN  v.  JOHNSON. 
(Supreme  Court  of  Ohio.     Nov.  22,  1910.) 

(SyUabut  iy  the  Court.) 

1.  Account,  Action  on  (|  6*)— Plbadino— 
Petition  in  Shobt  Fobic. 

Where,  in  an  action  on  an  account  to  re- 
cover for  services  rendered,  the  i>et!tion  of 
plaintiff  U  in  the  short  form  authorized  by  sec- 
tion 6086,  Revised  Statutes,  such  petition  must 
be  construed  to  contain  and  by  implication  al- 
lege all  those  facts  which  it  would  otherwise  be 
necessary  to  specifically  aver  in  the  statement  of 
a  sufficient  cause  of  action,  and  every  fact 
thus  averred  by  implication  is  traversed  and  put 
in  issue  by  the  general  denial. 

[Ed.  Note. — For  other  cases,  see  Account, 
Action  on.  Cent.  Dig.  M  8-12;  Dec.  Dig.  |  6.«] 

2.  Account,   Action   on  (i  7»)  — Pleading 
(I  166*)— Answer. 

When,  by  way  of  answer  to  such  a  peti- 
tion, the  defendant,  in  addition  to  pleading  the 
general  denial,  further  alleges  that  the  services 
performed  by  the  plaintiff  were  rendered  and 
performed  by  him  under  an  express  contract  the 
terms  of  which  preclude  the  recovery  of  com- 
pensation therefor,  such  averments  do  not  con- 
stitute an  affirmative  defense  of  new  matter  re- 
quiring a  reply,  and  the  filing  of  a  reply  there- 
to does  not  operate  to  change  or  enlarge  the 
issues,  or  to  shift  the  burden  of  proof.  The  le- 
^1  effect  of  such  an  answer,  taken  as  a  whole, 
IS  merely  to  deny  the  cause  of  action  asserted 
by  plaintiff  in  his  petition,  and  the  burden  of 
proof  upon  the  issues  thus  joined  rests  with 
the  plaintiff,  and  the  court  of  common  pleas  did 
not  err  in  so  instructing  the  jury  in  the  pres- 
ent case.  Sanns  v.  Neal,  62  Ohio  St  66,  38  N. 
R  881,  distingnlshed. 

[Ed.  Note.— For  other  cases,  see  Account  Ac- 
tion on,  Dec.  Dig.  17;*  Pleading,  Cent  Dig. 
St  321-328;    Dec.  Dig.  t  166.*] 

Error  to  Circuit  Court,  Lorain  County. 

Action  by  Arland  W.  Johnson  against  H. 
A.  Dykeman.  A  common  pleas  Judgment  for 
defendant  was  reversed,  and  defendant  brings 
error.  Reversed,  and  common  pleas  Judg- 
ment affirmed. 


Arland  W.  Johnson,  the  defendant  in  er- 
ror, filed  his  petition  In  the  court  of  common 
pleas  of  Lorain  county,  Ohio,  against  the 
plaintiff  In  error,  H.  A.  Dykeman,  to  recover 
upon  an  account  for  services  rendered  and 
money  expended.  Said  petition  was  In  the 
words  and  flgrures  following,  to  wit: 

"The  first  full  name  of  defendant  to  nn- 
knovra  to  this  plaintiff.  Plaintiff  la  an  archi- 
tect located  and  doing  business  In  Toledo, 
Ohio.  There  Is  due  the  plaintiff  from  the  de- 
fendant the  sum  of  $1,640  upon  an  account 
of  which  the  following  Is  a  true  copy: 

Hr.  H.  A.  Dykeman,  Blrrla,  Ohio,  Dr.  to  Arland  W. 
Johnson,  Tol«do,  Ohio. 

April  ard.  UOT. 

To  one  nt  of  plana  and  apeclflcatlona  (or  a 
thaatar  bnildlns  to  be  erected  at  Liorala, 
Ohio,  and  letting  contract  to  Superior 
Oonatructlon  Company  tor  the  erection  of 
the  same  S>A%  on  $86,000.00 |1,1M  00 

To  letting  contract  with  the  H.  J.  Bplekar 
Co.  tor  the  oonatructlMi  ot  lams,  the  Su- 
perior Construction  Co.  having  tailed  to 
qualify    130  00 

To  expenses  in  connection  with  the  same, 
including  thirty  trips  from  Toledo,  Ohio, 
to  Lorain,   Ohio 13)00 

To  expenses  telegraphing  and  telephoning. .        20  OO 


Total    tl.MO«0 

"There  are  no  credits  thereon,  or  offsets 
thereto.  There  Is  due  the  plaintiff  from  the 
defendant  on  said  account  the  sum  of  |1,640 
with  Interest  thereon  from  the  23d  day  of 
April,  1907,  at  6  per  cent  per  annum,  which 
he  claims  and  for  which  he  asks  Judgment 
Wherefore  plaintiff  asks  Judgment  against 
defendant  for  the  sum  of  $1,540  with  inter- 
est thereon  at  the  rate  of  6  per  cent  per  an- 
num from  the  23d  day  of  April,  1907." 

To  this  petition  the  defendant  H.  A.  Dyke- 
man,  answered  as  follows:  "Not  denying 
plaintiff's  business  and  residence  as  allied 
In  his  petition,  defendant  denies  esdi  and 
every  other  allegation  contained  therein.  By 
way  of  further  answer  to  said  plalntUTs  pe- 
tition, defradant  says  that  In  the  month  of 
April,  1907,  at  the  solicitation  of  said  plain- 
tiff, said  plaintiff  and  said  defendant  altered 
into  a  verbal  agreement  looking  to  the  pro- 
motion and  erection  of  a  theater  building  at 
Lorain,  Ohio.  Said  defoidant,  at  that  time, 
was  the  owner  of  certain  booking  rights, 
which  In  theatrical  circles  Is  known  as  a 
'franchise,'  for  the  city  of  Lorain,  whldh  were 
to  expire  In  October,  1907,  and  which  fran- 
chise was  only  valuable  to  said  defendant  in 
case  he  could  procure  a  lease  of  a  theater  in 
which  to  commence  playing  shows  In  Lorain, 
prior  to  spld  date,  to  wit  October  1,  1907, 
and  for  which  franchise  said  defendant  had 
expended  a  considerable  sum  of  money.  Said 
plaintiff  had  full  knowledge  of  these  facts, 
and  desiring  as  well  a  commission,  which  is 
a  percentage  upon  the  cost  of  the  building 
for  which  his  plans  and  specifications  should 
be  furnished  and  Including  the  superintend- 


*For  other  cases  see  same  topic  and  section  NUUBBR  in  Deo.  Dig.  *  Am.  Dig.  Kay  No.  Series  II  Bep'r  Index** 

Digitized  by  VJVJVJVIC 


Ohi(4 


DYKEMAN  t.  JOHNSOK. 


627 


ence  of  Its  erection,  which  commlBBlon  Is  very 
greatly  In  excess  of  the  actnal  cost  of  the 
production  of  such  plans  and  speclflcatlons, 
entered  Into  an  agreement  with  the  said  de- 
fendant as  aforesaid  to  furnish  plans  and 
spedfications  for  a  theater  building  for  Lor- 
ain, as  against  defendant's  franchise  rights, 
and  that  they,  together,  would  endeavor  to 
secure  the  money  by  the  organization  of  a 
company  and  sale  of  stock  or  by  SQdi  other 
means  as  were  feasible  In  order  to  build  such 
theater.  It  was  further  agreed  that  said 
building  should  not  cost,  including  the  archi- 
tect's commission,  to  exceed  $35,000,  'rung 
up,'  which  is  to  say,  'complete  and  ready  for 
use.'  That  In  the  event  they  were  successful, 
said  plaintiff  was  to  receive  a  commission  of 
6  per  cent,  upon  the  full  cost  of  said  build- 
ing. Provided  always  that  such  commission 
should  not  raise  the  cost  of  such  building 
above  said  sum  of  $35,000.  It  was  expressly 
agreed  and  understood  that.  In  the  event  they 
were  not  successful  in  promoting  and  build- 
ing BWA  theater,  said  plalntUf  should  stand 
the  cost  of  preparing  his  plans  and  specifica- 
tions and  that  said  defendant  should  stand 
the  loss  of  such  expenditures  as  he,  himself, 
had  made  In  the  effort  to  promote  the  ven- 
ture. That,  notwithstanding  the  best  efforts 
of  both  parties  to  the  agreement,  they  were 
nnsQccessful,  and  each  took  his  chances  with 
full  knowledge  of  the  circumstances.  Said 
defendant,  in  the  loss  of  the  money  expend- 
ed for  the  aforesaid  franchise,  for  an  option 
upon  certain  real  estate  In  Lorain,  in  con- 
nection with  the  aforesaid  venture,  and  In 
the  payment  of  personal  expenses,  including 
two  trips  to  New  York,  sustained  losses  fully 
equal  to  and  greater  than  those  Sustained  by 
said  plaintiff.  Wherefore  defendant  prays 
that  he  may  be  adjudged  to  go  hence  with  bis 
costs." 

To  this  aaswesr  the  plaintiff  filed  the  fol- 
lowing reply :  "Now  comes  the  plaintiff,  and 
for  his  reply  to  the  defendant's  answer  here- 
in admits  that  the  defendant  was  the  owner 
of  certain  l>ooklng  rights,  which  in  theatrical 
circles  are  known  as  a  'franchise,'  for  the  dty 
of  Lorain,  and  which  was  valuable  to  said 
defendant  in  case  be  could  procure  a  theater ; 
tliat  defendant  had  expended  considerable 
sums  of  money  in  procuring  said  franchise' ; 
that  plaintiff  was  to  receive  a  commission  of 
5  per  cent.  ui>on  the /full  cost  of  the  build- 
ing in  case  plaintiff  should  furnish  superin- 
tendence of  construction,  In  addition  to  the 
designing,  furnishing  plans  and  specifications, 
and  letting  contracts  which  he  was  required 
to  furnish,  but  plaintiff  avers  that  he  was  to 
receive  only  3%  per  cent  upon  the  full  cost 
of  the  building  in  case  he  should  furnish  the 
designing,  plans,  specifications,  and  letting 
contracts,  but  did  not  furnish  superintend- 
ence. Plaintiff  denies  all  and  slng^ular  the  al- 
legations In  defendant's  answer  contained 
not  herein  expressly  admitted  to  be  true  and 
which  are  not  admissions  of  the  statements 
in  plaintiff's  petition  herein." 


The  cause  was  tried'  in  the  court  of  com- 
mon pleas  and  resulted  In  a  verdict  and 
judgment  in  favor  of  the  defendant  H.  A. 
Dykeman.  Error  was  duly  prosecuted  to  the 
circuit  court  of  Lorain  county,  where  the 
Judgment  of  the  court  of  common  pleas  was 
reversed  on  the  sole  ground  that  said  court 
erred  in  charging  the  Jury  that  the  burden 
of  proof  under  the  pleadings  was  upon  the 
plaintiff  instead  of  upon  the  defendant  To 
obtain  a  reversal  of  this  Judgment  of  the 
circuit  court  and  affirmance  of  the  Judgment 
of  the  court  of  common  pleas,  the  present 
proceeding  In  error  is  prosecuted. 

Clayton  Chapman  and  Q.  A.  Glllmore,  for 
plaintiff  in  error.  Lewis  W.  Morgan,  Stroup 
&  Fauver,  and  King,  Tracy,  Oltapman  & 
Welles,  for  defendant  In  error. 

CREW,  J.'  (after  stating  the  facts  as 
above).  The  only  assignment  of  error  which 
we  deem  it  Important  to  notice  in  this 
opinion  is  that  relating  to  the  charge  of 
the  court  touching  the  question  of  where 
and  with  whom  rested  the  burden  of  proof 
In  this  case.  Upon  the  trial  of  tbla  cause 
in  the  court  of  common  pleas,  the  evi- 
dence and  arguments  being  closed,  the 
court  among  other  things  instructed  the 
Jury  that  under  the  pleadings  the  burden 
of  proof  upon  the  issues  Joined  was  npon 
the  plaintiff,  and  refused  to  charge,  as  re- 
quested by  counsel  for  the  plaintiff,  "that 
the  burden  of  proof  was  upon  the  defend- 
ant to  establish  the  defense  set  up  In  bis 
answer."  The  circuit  court  found  and  held 
that  the  instruction  given,  which  imposed 
upon  plaintiff  the  burden  of  proof,  was  er- 
roneous, and  for  that  reason  and  upon  that 
ground  alone  reversed  the  judgment  of  the 
trial  court  In  this  we  think  the  circuit 
court  erred.  The  petition  of  plaintiff  in  this 
case  was  npon  an  acconnt  for  services  ren- 
dered and  was  in  the  short  form  authorized 
'by  section  5086,  Rev.  St,  which  section,  so 
far  as  its  provisions  are  here  material,  reads 
as  follows:  "In  an  action  •  »  ♦  upon 
an  acconnt  *  *  *  it  shall  i>e  sufficient 
for  a  party  to  set  forth  a  copy  of  the  ac- 
count •  •  •  wltb  all  credits  •  •  • 
thereon  and  to  state  that  there  Is  due  to  him 
on  such  account  •  •  •  from  the,  adverse 
I>arty  a  specified  sum  which  he  claims  with 
interest"  By  the  enactment  of  this  stat- 
ute the  Legislature  obviously  Intended  that 
the  statements  therein  prescribed,  when 
adopted  by  the  pleader,  should  be  held  the 
equivalent  of,  and  should  imply  and  import 
all  that  it  would  otherwise  be  necessary  to 
specifically  allege  in  the  statement  of  a  suf- 
ficient cause  of  action.  Hence  every  fact 
thus  averred  by  Implication  must  be  held 
to  be  traversed  and  put  in  issue  by  the 
general  denial.  In  the  present  case  the  de- 
fendant, A.  \<f.  Johnson,  by  way  of  an- 
swer, in  addition  to  pleading  the  general  de- 
nial, further  alleged  that  the  services  count- 
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ed  upon  by  plaintiff  In  his  petition  were 
services  performed  by  bim  under  and  pur- 
suant to  art  express  agreement  made  and  en- 
tered into  between  plaintiff  and  defendant 
tlie  terms  of  wlilch  were  fully  set  oat  in  said 
answer.  After  the  general  denial,  the  plead- 
ing of  this  contract  was  wholly  unnecessary, 
for  It  tendered  no  new  or  separate  Issue 
and  in  legal  effect  amounted  only  to  a  de- 
nial of  the  averments  of  plaintiff's  iietltlon. 
It  was  not  a  plea  of  new  matter  by  way  of 
confession  and  avoidance;  hence  no  reply 
thereto  was  necessary,  and  the  reply  filed 
was  without  legal  effect  to  either  change 
or  enlarge  the  issues,  or  to  shift  the  bur- 
den of  proof.  The  attitude  of  the  defend- 
ant under  the  pleadings  in  this  case  was 
purely  defensive,  and  his  answer  in  legral  ef- 
fect merely  a  denial  of  the  cause  of  action 
asserted  by  plaintiff  in  his  petition.  The 
burden  of  piroof  was  therefore  on  the  plain- 
tiff, and  the  court  of  common  pleas  properly 
so  instructed  the  Jury.  Simmons  v.  Green, 
36  Ohio  St.  104 ;  Mehurin  v.  Stone,  37  Ohio 
St.  49;  Koppitz-Melchws  Brewing  Co.  t. 
Schultz,  68  Ohio  St  407,  67  N.  B.  719;  Ust 
&.  Son  Co.  T.  Chase,  80  <Miio  St  42,  88  N. 
E.  120;  Olnn  y.  Dolan,  81  Ohio  St  121,  90 
N.  B.141;  9  0yc.735. 

It  would  seem  from  the  opinion  of  the 
drcoit  court  in  this  case— which  opinion  \^e 
now  have  before  us — ^that  notwithstanding 
that  court  entertained  the  view  that  the 
rule  as  herein  above  announced  is  the  correct 
rule,  It  nevertheless  felt  constrained  to  en- 
ter the  judgment  it  did,  because  of  the  in- 
terpretation placed  by  it  upon  a  former  de- 
cision of  this  Supreme  Court  The  circuit 
court  in  its  opinion  says:  "If  the  matter 
were  one  of  first  impression  with  us,  we 
should  approve  this  rule  (that  the  burden  of 
proof  was  on  the  plaintlflt);  but  we  feel 
TKinnd  by  the  rule  of  Sanns  et  aL  t.  Neal,  52 
Ohio  St  66  [38  N.  B.  881],  which  we  cannot 
distinguish  in  its  application  to  the  facts 
of  that  case  from  its  equal  application  to 
the  facts  of  this  case.  *  *  •  Though  logic 
would  seem  to  require  the  plaintiff  to  prove, 
as  In  other  cases  in  its  bntirety,  the  contract 
on  which  his  account  is  based,  we  t)ow  re- 
luctantly to  authority  and  reverse  the  Judg- 
ment for  error  in  charging  upon  the  burden 
of  proof  and  in  refusing  to  charge  as  re- 
quested." In  thus  yielding  deference  to  the 
8UK>osed  controlling  ^ect  of  the  decision  in 
Sanns  v.  Neal,  supra,  we  think  the  learned 
circuit  court  misconceived  and  Incorrectly 
Interpreted  the  scope  of  that  decision.  While 
certain  of  the  language  found  in  the  majority 
opinl<«  in  that  case  is  seemingly  perhaps,  at 
first  glance,  opposed  to  the  conclusion  reach- 
ed by  us  in  this  case,  yet,  when  the  facts 
of  that  case  are  fully  considered,  we  very 
much  doubt  if  the  court  thereby  Intended 
to  decide  anything  which  we  are  called  upon 
to  overrule  or  reverse  in  the  preeait  case. 


In  that  case,  which  was  also  an  action  on 
account  for  services  rendered,  the  ietmtA- 
ant>  In  their  answer,  after  pleading  the  gen- 
eral denial,  by  way  of  further  and  i>artlcu- 
lar  defense  alleged  that  all  of  the  services 
performed  by  plaintiff  were  performed  by 
him  under  a  special  contract,  and  that  fiill 
payment  therefor  according  to  the  terms  of 
said  contract  had  been  made  to  the  plaintiff, 
and,  while  the  rendition  of  the  services  sued 
for  was  put  in  Issue  by  the  general  denial, 
performance  of  such  services  by  the  plaintiff 
and  that  he  was  entitled  to  compensation 
therefor  was  not  in  dispute,  but  on  the  trial 
was  admitted  by  the  evidence  of  defendants 
themselves.  The  performance  of  the  serv- 
ices being  admitted,  this  averment  of  spe- 
cial contract  and  plea  of  payment  under  and 
puif  uant  thereto  was  more  than  a  mere  de- 
nial; it  was  In  legal  effect  the  assertion  of 
an  afBrmatlve  defense,  the  burden  of  main- 
taining which  was  on  the  defendants.  These 
facts  we  think  so  far  differentiate  and  dis- 
tinguish that  case  from  the  case  at  bar  as  to 
leave  it  without  controlling  effect  in  the  de- 
termination of  the  present  case^ 

The  Judgment  of  the  circuit  court  reversed, 
and  the  Judgment  of  the  oourt  of  common 
pleas  afllrmed. 

SUMMERS,  C.  J.,  and  SPEAR,  DAYIS. 
SHAUCK,  and  PRICB,  JJ... concur. 


NEAL  -v. 


SCHERBER  et   sL 


(Supreme  Judicial  Court  of  Massachusetts; 
Suffolk.     Jan.  4,  1911.) 

1.  ExcRFTioNB  Bnx  or  (|  23*)— Coiwisao- 
Tios— "Appeabed  fbou  the  Evidencb." 

The  statement  of  the  bill  of  exceptions  that 
certain  facts  "appeared  from  the  evidence"  is 
to  be  construed  as  meaning  that  they  were  nn* 
disputed  or  admitted. 

[Ed.  Note.— For  other  cases.  s«e  Exceptions, 
Bill  of,  Cent  Dig.  I  33;  Dec.  Dig.  |  26.*] 

2.  Bnxs  AND  Notes  (t  879*)— Accouhoda- 

HON   PaBTIES— LLUHLirr— CONSIOBBATIOM— 
"HOLDEB  fob   VaLTJE." 

.  Where  a  note  to  a  bank,  made  by  8j  and 
indoned  by  W.  for  the  aeooiainodation  of  CL, 
was  used  by  C.  with  which  to  taJte  up  his  note 
to  the  bank,  indorsed  by  W.,  the  bank  is  a  hold- 
er thereof  for  value,  within  Rev.  Laws,  c.  73, 
I  46^  declaring  an  aocommedation  party  to  a 
note  liable  thereon  to  a  "holder  for  value." 
notwithstanding  such  holder,  at  the  time  of  talc- 
ing it  knew  him  to  be  only  an  Accommodation 
par^. 

[Bid.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  THg.  |  965 ;  Dec.  Di»  |  ff79k* 

For  other  definitioas,  see  Words  and  Phrases, 
vol.  4,  p.,  33201] 

3.  Costs  (f  260*)— Pknajltuss  yon  Pta^ouova 
KscEpnoirs. 

Exceptions,  being  frivolous,  will  be  over- 
mled,  with  double  coats  and  12  per  cent,  in- 
terest. 

[Bd.  Note.— For  other  cases,  see  Cost],  Cent 
Dig.  M  988-806.  10Q2(    Dec.  Dig.  §  2C0.*]     • 


*For  other  cases  m«  aun*  topic  and  section  NUMBER  In  Dec.  Dig.  It  Am.  Dig.  Key  No.  SerleS  Jb  Reii'r  tndaxss 
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Excepttons  from  .fii^perlor  Court,  Bnllolfc 
County ;  Jottn  C  Crosby,  Judge;  . 

Action  by  William  B.  Neal,  recelTer  of  the 
American  National  Bank  of  Boston,  against 
JobQ  F.  Scberber  and  Mary  White,  on  a  note 
mad*  payable  to  said  bank,  and  executed 
by  said  Scherber  as  maker,  and  indorsed  by 
said  White  and  William  A.  Carrie;  Scherber 
being  89  accommodation  maker  and  White 
an .  accommodation  Indorser  for  said,  Carrie. 
The  note  was  delivered  to  the  bank  by  Car- 
tie,  the  last  indorser  on  it,  in  eachange  for 
another  note  made  and  indorsed  by  the  same 
parties,  and  then  due^  which  other, note  bad 
been  glT^n  In  exiphange  for  a  note  made  by 
Carrie  and  Indorsed  by  White.  Verdict  was 
directed  for  plaintiff,  and  defendants  bring 
exceptions.    Overruled. 

David  T.  Montague,  Wade  Keyes,  and:  Mai- 
eolm  Bl  SturteTant,  for  plaintiff.  Oharln  F. 
Stoear,  for  defendanta. 

SHEltDON,  J.  All  the  facts  necessary 
to  ma,ke  «Bt  the  plaintiff's  prima  fa.cie  case 
were  conceded  at  the  triaL  W^  must  con- 
strue the  statement  of  the  bUl  of  exceptions 
that  these  facta  "ai^iteared  from  the  evl- 
dence"  to  meaji  that  they  were  nn^puted, 
or  In  other  words  that  they  were  admitted. 
That  the  defendants  became  partJi,es  to  the 
note  ior  the  accommodation  of  Carrie  and 
that  tbla  was  known  to  the  bank  would  not 
affect  Its  right  to  hold  them,  As  between 
them  and  the  bank  there  was  ample  consld- 
eratloi^  for  their  agreement,  whatever  may 
have  .been  the  case  as  between  them  and 
Carrie.,  Rev,  Laws,  c.  73,  1,46;  Xowell  v. 
Blckford,  201  Mass.  643,  88  N.B,,1. 

The  verdict  for  tlie  plaintiff  was  rightly 
ordered.  The  exceptions'  are  frivolous  and 
most  be  overruled,  with  double  costs  and 
12  per  cent,  interest 

So  ordered. 

<»7UaM.  ns) 

aAOO  3MCK   CO.   v.   J.  P.  ,^STIS 
MFG.  GO.  ,    ;, 

(Supreme  Judicial  Coqtt  of  MassacsbuMtts. 
Suffolk.  ,  Jan.  4,  1911.) 

1.  JVBQVXSIT  (t  744*)^|Ua  JUDICtlTA-^VSS- 

TioNS  Concluded. 

A  decision  of  the  Supreme  Judicial  Court 
tliat  a  contract  for  the  sale  of  machinery  was  a 
contract  between  plaintiff  and  defendant,  and 
not  between  pilaintiS  and  a  third  penion,  ren- 
dered in  a  suit  in  equity  by  defendant  t&  re- 
form the  contract,  ao  as  to  make  it  a  contract 
between  plaintiff  and  a  third  person,  settles 
the  question  that  the  contract  is  between  plain- 
tiff and  defendant;  and  the  latter,  when  sued 
for  breach  of  contract!  cannot  relitigate  the 
question  that  the  contract  is  between  plaintiff 
and  a  third  person.  . 

[E>a.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  K  1278-1281;   Dec.  Dig.  I  TH.*] 

2.  Salks  (J  411*)  —  CoNT,BAcT8  —  Action  fob 
Bbeach— Declakatio  n—  Sufficibwct. 

A  declaration  in'  an  action  for  'breach  of 
eont^ct  of  sale,  which  allesesthat  the  .liarties 


entered  into  a .  contract  of  sale,  a  copy  of  which 
la  annexed,  whereby  defendant  agreed  to  sell  to 
plaintiff  a  gas  engine,  and  plaintiff  agreed  to 
pay  a  specified  sum,  that  defendant  delivered  an 
engine  to  plaintiff,  who  paid  the  price,  and  that 
defendant  failed  to  comply  with  the  contract  in 
specified  particulan,  resulting  in  damages  to 
plaintiff,  sets  forth  the  facts  necessary  to  stats 
a  cause  of  action,  and  is  sufficient,  within  Ber. 
Laws,  c.  ni,  {  fi,  cL  2,  providing  that  a  dec- 
laration shall  state  the  nets  necessary  to  con- 
stitute a  cause  of  action. 

[HU.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  1161-1164;    Dec.  Dig.  {  411.*] 

8l  Plkadino  (i  204*)— Devcrbcb— To  Skfa- 
BATE  Counts  of  Declabation. 

Since,  under  Rev.  L«ws,  c.  173,  |  6,  cL  4 
providing  that  any  number  of  breaches  may  ha 
assigned  in  each  count  of  the  declaration,  a  plain- 
tiff in  an  action  for  breach  of  contract  of  sale 
is  not  confined  to  one  form  of  statement  in  re- 
gard to  any  particular  breach  alleged,  but  may 
state  it  in  the  alternative  in  different  ways, 
where,  according  to  the  true  construction  of  the 
contract  breaches  are  improperly  assigned,  they 
may  be  demurred  to  specifically,  without  demur- 
ring to  the  declaration  as  a  whole. 

lEH.   Note.— For   other   cases,   see  Pleading, 
Cent  Dig.  |  490;  Dee.  Dig.  |  204.*] 

4.   E}l£CnoN     OF'    BjEMEPiES    ({    2*)— CoiTODX'> 

BEWT  Remedies— Eftkct  of  BLEcnou. 
The  temedv  of  an  equitable  defense  in  an 
action  at  law  for  breach  of  contract,  based  on 
the  grotand  that  the  contract  is  one  between 
plaintiff  and  a  third  person,  and  not  between 
plaintiff  and  defendant,  and  the  remedy  in  equi- 
ty by  defendant  to  reform  the  contract  so  as  to 
make  it  show  that  it  is  between  plaintiff  and 
the  third  person,  are  concurrent,  and  where  de- 
fendant elects  to  sue  in  eqidty,  he  is  bound  by 
his  election. 

[Bd.  Note.— For  other  cases,  see  Electloa  «t 
Remedies,  Cent  Dig.  g  2;    Dec.  Dig.  I  2.*] 

6.  JtTDaioENti  (i  645*>—Coitoi.t7SiTSRi8g— Ac- 
tion .AT  Law  and  Bx/vt  in  B«)uiTr— Tna 
br  Commencement  or  Action. 

The*  decree  In  the  suit  in  equity,  denying 
relief,  is  conclusive  in  the  action  at  law,  though 
the  latter  action  was  first' commenced. 

[£d.   Note.— For  other  cases,  see  Jadgment 
Cent  Dig.  i  llfiS;    Dec.  Dig.  f  MOJ*} 

a  Pleading  (I  170*)— Contbaoib  —  AonoNS 
FOB  Breach. 

Under  Rev.  Laws,  e.  ITS,  |  83,  providing 
tliat  a  replication  may  allege  facts  occurring 
after  the  commencement  of  the  action,  a  plain- 
tiff, suing  at  law  for  damages  for  a  breadi  of 
contract  of  'sale,  may,  by  way  of  replication  to 
the.  answer,  setting  up  an  eqnitable  defense 
based  on  tjie  dajm  that  the  contract  Is  between 

Jilaintiff  and  a  third  person '  alone,  plead  the 
odgment  in  a  suit  by  defendant'  to  reform  the 
eontraet  brought. subsequent  to  the  eommence- 
mept  of  the  action,  and  resulting  in  the  denial 
of  relief. 

[Ed.    Note.— For   other  cases,   see   Pleading, 
Cent  IMg.  $  332 ;    Dec.  Dig.  i  170.*] 

7.  PuKADiNQ  (S  412*)— RsFiaoAZioN— Waivra 
OF  Objection. 

Where,  pending  an  action  at  law,  a  decree 
In  a  suit  in  equity  is  rendered,  which  is  de- 
terminative of  certain  issues  in  the  law  action 
in  favor  of  plaintiff,  and  such  judgment  is  re- 
ceived in  evidence  without  9bjection,  defendant 
cannot  complain  that  such  judgment  was  not 
pleaded  by  way  of  reply. 

[EM.    Note.— For   other   cases,   see    Pleading, 
Cent.  Dig.  ii  1387-4304;   Dee.  Dig.  t  412.*] 
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8.  SaUS    (I   72*)— CONTBACTS— CONSTBCOnOlf. 

A  contract  for  the  sale  of  a  gas  engine, 
which  provides  that  the  seller  shall  furnish  and 
deliver  one  55  horse  power  gas  engine,  same 
arranged  for  gasoline  fuel,  that  the  engine  shall 
be  tested  at  the  seller's  works  and  develop  55 
actual  brake  horse  power,  and  that  the  seller 
guarantees  the  engine  to  operate  a  10  per  cent, 
overload,  is  a  contract  for  the  sale  of  a  gas  en- 
gine that  will  develop  55  horse  power  and  an 
overload  of  10  per  cent,  with  gasoline  for  fuel ; 
the  evidence  showing  that  the  engine  waa  de- 
signed for  use  with  natural  gas  as  a  fuel,  or, 
if  arranged  for,  with  gasoline  Inel. 

[EU.  Note.— For  other  cases,  see  Sales,  Cent. 
Wg.  a  197-202;   Dec.  Dig.  {  72.«] 

9.  SaiXS   ({  85*)— CONTBACTS— CONSTBUCTION. 

A  contract  for  the  sale  of  a  gas  engine, 
which  contemplates  that  the  foundation  thereof 
shall  be  built  by  the  buyer  according  to  plans, 
does  not  make  the  building  of  a  foundation  ac- 
cording to  the  plans  a  condition  precedent  to 
the  seUer's  undertaking  that  the  engine,  when 
placed  on  the  foundation  and  properly  con- 
nected shall  develop,  with  gasoline  fuel,  a  stip- 
ulated horse  power ;  and,  where  the  engine  does 
not  develop  the  power  called  for,  the  seller  may 
show  that  the  railure  so  to  do  is  due,  in  whole 
or  in  part,  to  the  manner  in  which  the  founda- 
tion has  been  constructed;  and.  In  the  absence 
of  any  claim  t{iat  the  buyer  did  not  act  in 
good  faith  in  building  the  foundation  as  he  did, 
a  charge  that,  if  he  did  not  build  such  a  founda- 
tion as  the  contract  called  for,  he  could  not  re- 
cover for  the  seller's  failure  to  deliver  an  en- 
gine which  would  develop  the  stipulated  hoiae 
power,  was  properly  refused. 

lEd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  SI  236-2S8;  Dec.  Dig.  i  86.*] 

E^xceptions  from  Superior  Gonrt,  Suffolk 
Comity;  John  A.  Aiken,  Judge. 

Action  by  tbe  Saco  Brick  Company  against 
the  J.  P.  Eustis  Manufacturing  Company. 
There  was  a  verdict  for  plaintiff,  on  a  trial 
after  the  overruling  of  a  demurrer  to  tbe 
declaration,  and  defendant  appeals  from  the 
ruling  on  the  demurrer,  and  brings  exer- 
tions to  rulings  and  refusal  to  rule  at  tbe 
trial  on  the  merits.  Order  overruling  demur- 
rer affirmed,  and  exceptions  overruled. 

Fred  L.  Morton,  for  plaintiff.  G.  0.  Ab- 
bott, for  defendant 

MOBTON,  J.  This  Is  an  action  to  recover 
for- certain  allied  breaches  of  a  wrlttem  con- 
tract entered  Into  between  the  defendant  and 
.  the  plaintiff  for  tlie  sale  and  purchase  of 
a  gas  engine.  Tlie  defendant  demurred  to 
the  declaration.  The  demurrer  was  over- 
ruled and  the  defendant  appealed.  Tbe 
case  came  on  for  trial  upon  the  merits  and 
there  was  a  verdict  for  the  plaintiff.  Tbe 
case  is  here  on  the  appeal  from  the  order 
overruling  the  demurrer  and  on  exceptions 
by  the  defendant  to  certain  rulings  and  re- 
fusals to  rule  by  the  presiding  justice  at  the 
trial  on  the  merits. 

1.  We  think  that  the  demurrer  was  right- 
ly overruled.  The  grounds  of  demurrer  re- 
lied on  are  that  the  declaration  does  not 
state  concisely  and  with  substantial  certain- 
ty the  substantive  facts  necessary  to  consti- 


tute the  cause  of  action  as  required  by  Rev. 
Laws,  a  173,  |  6,  cl.  2,  and  that  the  contract 
contained  in  the  written  agreement  was  a 
contract  not  with  the  defmdant  company  but 
with  the  Bruce-Herriam-Abbott  Company, 
for  which  the  dtfendant  company  vtaa  acting 
as  agfflit.  As  to  the  second  groimd  relied 
on  It  is  disposed  of,  we  think,  by  the  case 
between  the  same  parties,  the  defendant  here 
being  plaintiff  there,  reported  In  198  Mass. 
212,  81  M.  E.  449,  and  201  Mass.  391,  87  N. 
IX  G96.  It  was  expressly  held  In  the  first 
case  that  the  Eustis  Manufactttrlng  Compa- 
ny was  liable  as  a  party  to  the  contract,  and 
when  the  case  was  before  this  court  again 
In  201  Mass.  891,  87  N.  E.  596,  It  was  pointed 
out  that  there  were  provisions  in  the  con- 
tract Inconsistent  with  liability  on  the  part 
of  the  Bruce-Merrlam-Abbott  Company,  and 
it  was  held  that  the  decree  dlsmlsslug  the 
bill  was  well  warranted  on  that  and  other 
grounds.  The  contention  of  the  Eustis  Manu- 
facturing Company  that  the  contract  was 
with  the  Bruce-Merrlam-Abbott  Company  and 
not  with  It  must  therefore  be  regarded  as 
having  been  settled  against  it.  In  regard  to 
the  other  ground  of  demurrer  It  is  to  be  ob- 
served that  the  statute  does  not  require  that 
tn  an  action  upon  a  written  contract  all  the 
details  contained  In  the  contract  shall  be  set 
out,  but  only  that  the  substantive  facts  nec- 
essary to  constitute  the  cause  of  action  shall 
be  stated,  and  that  those  shall  be  stated  con- 
cisely and  with  substantial  certainty,  ti  the 
present  case  the  declaration  alleges  that  this 
plaintiff  and  defendant  entered  into  a  writ- 
ten contract,  of  whldi  a  CQpy  Is  annexed, 
whereby  the  defendant  agreed  to  sell  to  the 
plaintiff  a  gas  engine,  and  the  plaintiff  agreed 
to  pay  therefor  $1,750;  that  the  defendant 
delivered  a  certain  engine  to  tbe  plaintiff 
and  the  plaintiff  paid  the  defendant  th«%for 
the  sum  of  $1,79(^  but  that  the  defendant 
"failed  to  comply 'with  tbe  contract  In  the 
following  particulars."  Then  follow  alle- 
gations as  to  the  breaches  complained  of, 
and  the  declaration  concludes  with  aver- 
ments In  regard  to  the  damages  sustained 'by 
the  plaintiff.  The  cause  of  action  is  clearly 
stated  and  the  breaches  relied  on  are  dis- 
tinctly set  forth.  According  to  the  express 
terms  of  the  statute  the  plaintiff  could  in- 
clnde  any  number  of  breaches  in  the  same 
count  (Bev.  laws,  c.  173,  8  6,  cl.  4),  and  It 
was  not  confined  to  one  form  of  statement 
in  regard  to  any  particular  breach  alleged, 
but  could  state  It  In  tbe  alternative  In  differ- 
ent ways.  If,  according  to  the  true  construc- 
tion of  the  contract,  breaches  were  Improperly 
assigned,  they  could  be  demurred  to  specif- 
ically without  demurring  to  the  declaration 
as  a  whole.'  Montague  v.  Boston  &  Falrhar 
ven  Iron  Works,  97  Mass.  502. '  No  such 
ground  of  demurrer  was,  however,  alleged. 
2.  In  Its  answer  the  defendant  set  up  by 
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■way  of  equitable  defense  that  It  was  Intend- 
ed and  understood  by  and  between  the  plain- 
tiff and  defendant  that  the  contract  should 
be  and  was  between  the  plaintiff  and  the 
Bmce-Marlam-Abbott  Company  and  that  the 
contract  ought  not  In  equity  to  be  enforced 
against  the  defendant.  The  first  exception 
taken  by  the  defendant  at  the  trial  was 
to  a  rallng  made  by  the  presiding  Jus- 
tice at  the  request  of  the  plaintiff  that  "the 
equitable  defense  was  res  adjudlcata;  and 
that  It  was  not  open  to  the  defendant  in  this 
action,  and  that  no  evidence  could  be  Intro- 
dnced  In  support  of  It."  We  think  that  the 
ruling  was  right  The  ground  now  set  ap  by 
way  of  eqnltable  defense  to  the  present  ac- 
tion was  that  on  which  equitable  relief  was 
sought  by  the  defendant  in  the  suit  already 
referred  to  and  the  decree  in  that  case  which 
was  against  the  defendant  must  be  regarded 
as  disposing  once  for  all  of  the  contention 
trhetber  made  the  ground  of  affirmative  or 
defensive  relief  or  advanced  at  law  or  In 
equity.  The  remedy  wka  concurrent  at  law 
and  In  equity,  but  having  elected  to  pursue 
the  remedy  in  equity  the  defendant  la  bound 
by  its  election.  New  York,  New  Haven  & 
Hartford  R.  R.  v.  Martin,  158  Mass.  313,  315, 
33  N.  E.  578;  Naah  v.  IKArcy,  183  Mass.  30, 
31,  66  N.  B.  606.  The  fact  that  this  action 
was  begun  before  the  action  reported  in  198 
Mass.  212,  84  N.  B.  440,  and  201  Mass.  391, 
87  N.  B.  696,  did  not  prevent  the  plaintiff 
from  setting  up  the  Judgment  in  that  case 
as  a  bar  to  the  equitable  defense  which  the 
defendant  sought  to  introduce  In  this  case. 
The  Judgment  could  have  been  pleaded  by 
the  plaintiff  by  way  of  replication  to  so  much 
of  the  defendant's  answer  as  sets  up  the 
equitable  defense.  Rev.  I/aws,  c  173,  |  83. 
See  Ooodrich  v.  Bodurtha,  6  Gray,  823.  No 
objection  was  taken  because  It  was  not  so 
pleaded,  and  It  must  be  regarded  therefore 
as  having  been  properly  before  the  court  for 
the  court  to  rule  upon. 

The  next  exception  was  to  a  ruling  of  the 
coart  that  "the  contract  requires  the  engine 
to  be  of  the  capacity  of  55  horse  power  with 
an  overload  of  10  per  cent  when  operated 
by  gasoline."  We  think  that  this  ruling  also 
was  right  The  contract  provided  that  the 
d^endant  should  "furnish  and  deliver  f.  o.  b. 
cars  Cleveland  •  •  •  one  65  H.  P.  twin 
cylinder  vertical  gas  oiglne,  *  •  •  same 
arranged  for  gasoline  fuel  and  to  have  alr- 
starting  outfit."  It  also  provided  that  "the 
engine  shall  be  tested  at  our  works  and  de- 
velop 35  actual  brake  H.  P."  The  contract 
also  contained  the  following  guaranties  on 
the  part  of  the  defendant  namely:  "We  will 
guarantee  the  engine  to  develop  a  10  per  cent, 
overload.  Also  guarantee  the  engine  to  op- 
erate between  no  load  and  full  load  without 
more  than  2  per  cent  variation  In  speed." 
And  there  was  on  the  back  of  the  blueprint 
that  was  furnished  by  the  defendant  to  the 
plaintiff  the  indorsement  "55  H.  P.  gasoline." 
"There  was  evidence  tending  to  show  that 


the  engine  with  a  gasoline  attachment  was 
manufactured  in  Cleveland,  •  •  •  and 
was  shipped  from  there  to  and  received  by 
the  plaintiff  at  Saco;  •  •  •  that  it  was 
designed  for  use  with  natural  gas  as  a  fuel, 
or,  If  arranged  for,  as  It  was,  with  gasoline 
fuel."  It  appeared  "that  an  engine  which 
would  develop  55  H.  P.  and  a  10  per  cent 
overload  with  natural  or  Illuminating  gas 
would  develop  much  less  power  with  gaso- 
line." "The  only  fuel  contemplated  by  the 
parties  to  be  used  by  the  plaintiff,"  as  the 
exceptions  recite,  "In  the  operation  of  the 
engine  was  gasoline."  It  Is  plain,  we  think, 
not  only  from  the  contract  Itself,  but  also 
when  interpreted  in  the  light  of  the  conduct 
of  the  parties,  that  what  the  parties  were 
contracting  for  was  an  engine  which  should 
develop  55  horse  power  and  an  overload  of 
10  per  cent  when  operated  with  gasoline  as 
a  fuel.  The  contract  expressly  provides  that 
the  engine  shall  be  "arranged  for  gasoline 
fuel."  That  is  the  only  fuel  referred  to  in 
the  contract,  and  the  natural  construction 
and  meaning  Is  that  the  engine  was  intended 
to  develop  the  specified  horse  power  and 
.overload  with  that'fueL  There  is  nothing  to 
show  that  the  power  for  which  It  was  to  be 
tested  was  anything  except  power  which 
would  be  created  by  the  use  of  gasoline  as  a 
fuel.  The  fact  which  was  testified  to  with- 
out objection  that  the  only  fuel  contemplated 
by  the  parties  was  gasoline  also  tends  to 
show  that  the  constmction  which  we  have 
given  to  the  contract  la  the  correct  one.  The 
contract  was  not  for  a  gas  engine  of  55  horse 
power  warranted  to  develop  an  overload  of 
10  per  cent,  but  for  a  gas  engine  that  would 
develop  55  horse  power  and  an  overload  of 
10  per  cent  with  gasoline  for  fuel. 

The  third  and  last  exception  was  to  the 
refusal  of  the  court  to  rule  as  requested 
by  the  defendant  that  "the  fact  that  the 
plaintiff  did  not  build  such  a  foundation  as 
the  contract  calls  for  prevents  any  recovery 
in  this  action."  Instead  of  the  ruling  thus  re- 
quested the  court  Instructed  the  Jury  that 
"If  the  foundation  furnished  by  the  brick 
company"  (the  plaintiff)  "was  Just  as  good  as 
that-  specified  In  the  blueprint  the  fallnre 
of  the  foundation  to  accord  with  the  speci- 
fications is  not  a  defense  in  this  action.  If, 
however,  the  failure  to  build  the  founda- 
tion In  the  manner  the  blueprint  specified 
•  •  •  was  the  reason  why  the  en^ne  did 
not  furnish  the  horse  power  stipulated  in  the 
contract  the  brick  company"  (the  plalntlft) 
"cannot  recover  damages  In  this  case."  We 
think  that  these  instructions  were  sufficiently 
favorable  to  the  defendant.  We  assume  la 
favor  of  the  defendant  that  the  blueprint 
and  foundation  plan  constituted  a  part  of  the 
contract  and  that  It  was  intended  and  ex- 
pected by  the  defendant  that  the  foundation 
should  be  built  by  the  plaintiff  as  'therein 
specified.  But  the  building  of  the  founda- 
tion specified  in  the  blueprint  by  the  plain- 
tiff was  not  a  condition  precedeutjoJhe>derP 
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fendant's  undertaking  tbat  the  engine  wben  | 
placed  upon  It  and  properly  connected  should 
develop  with  gasoline  fuel  the  stipulated 
horse  power.  If  the  engine  did  not  develop 
the  power  called  for,  the  defendant  had  a' 
right  to  show,  if  It  could,  tbat  the  failure 
was  due  in  whole  or  In  part  to  the  manner 
in  which  the  foundation  had  been  construct- 
ed, and  to  have  the  ease  decided  accordingly. 
But  there  being  nothing  to  show  and  no 
claim  being  made  that  the  plalntiCT  did  not 
act  in  entire  good  faith  in  buildiog  the  foun- 
dation aa  it  did.  It  would  have  been  error  to 
instruct  the  Jury  as  requested  that  if  the 
plaintlfT  did  not  build  the  foundation  as 
specified  it  could  not  recover.  Under  the  In- 
structions of  the  court  the  Jury  could  find 
for  the  plaintiff  only  in  case  they  found  that 
the  foundation  built  by  the  plaintiff  was 
"Just  as  good  as  that  specified  in  the  blue- 
print" As  already  observed,  this  was  to 
say  the  least  sufilciently  favorable  to  the  de- 
fendant 

Order  overruling  demurrer  affirmed. 

Exceptions  overruled. 


(207  If  ast.  641) 

KILET  v.  BOSTON   ELEVATED   tCt.  CO. 

(two  cases). 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    Jan.  6,  1911.) 

1    StBKXT    RAnJSOADS    (i    95*)-^lNJUBIIS    AT 

Cbobsinob. 

In.  an  actimi  against  a  street  car  company 
for  injuries  to  a  boy  sliding  down  hili,  where 
evidence  showed  that  tlie  motornmn  bad  bU  car 
under  control,  and  stopped  to  let  another  boy 
go  safely  in  nont  of  the  car,  it  was  not  negli- 
gence on  the  motorman's  port  that  he  failed  to 
see  and  prevent  plaintiff  from  running  under  the 
rear  wheels  and  being  Injured.  , 

[Eld.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec  Dig.  {  95.*] 

2.  SiBEET   Raelboads    (g   93*)— Injvbies   at 

Cbobsinos. 

In  an  action  against  a  street  car  company 
for  injuries  at  a  crossing,  where  it  did  not  ap- 
pear that  the  motorman  saw,  or  in  the  ex,ercise 
of  reasonable  care  ought  to  have  seen,  the  plain- 
tiff, the-  road  cannot  be  charged  with  negligence. 

[Ed.  Note.— .For  other  cases,  see  Street  Ball- 
roads,  Dec.  Dig.  S  93.*] 

&  Street  RAiutoAos  (f  93*)-JiuimKS  at 

Cbossinos. 

While  It  is  the  duty  of  a  motorman  to 
keep  his  car  under  control,  and  to  I>e  alert  at 
intersecting  streets  to  avoid  collisions,  lie  is  not 
bound  to  look  out  for  travelers  who  may  ran 
into  the  rear  of  his  car. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  {  93.*] 

Report  from  Superior  Court  Suffolk  Coun- 
ty;  Wm.  F.  Dana,  Judge. 

Actions  by  Raymond  Kiley  and  by  Henry 
F.  Kiley  against  the  Boston  Elevated  Rail- 
way Company.  From  the  granting  of  a  mo- 
tion by  defendant  for  a  directed  verdict  in 
each  case,  plaintiff  excepted.  Heard  on  re- 
port of  Justice  of  the  superior  court  Judg- 
ment entered  on  tbe  verdict  in  each  case. 


J.  R.  Murphy  and  W.  A.  Bute,  for  plain- 
tiffs. W.  6.  Thompson  and  H.  W.  Dutant, 
for  defendant 

RTJOG,  J.  Raymond  Kiley,  hereafter  re- 
ferred to  as  the  plaintiff,  was  at  the  time  of 
his  injuries,  which  are  the  subject  of  this 
action,  a  bright  boy  almost  eight  years  old. 
At  about  10  o'clock  In  the  forenoon  of  a  day 
In  December  he  was  coasting  on  a  single 
sled,  riding  on  his  stomach,  on  Lexington 
street,  in  the  Charlestown  District  At  a 
place  where  It  was  steep  Lexington  street 
crossed  at  a  right  angle  Banker  HUI  street; 
In  which  were  doiAle  tracks  of  the  defends 
ant  Just  before  the  plalntlfl  reached  the 
Junction  of  the  two  streets  another  boy  on  a 
sled  came  down  the  hUl  and,  tutnlQg  to  the 
right  as  he  crossed  Bunk»  Hill  street, 
avoided  collision  with  an  eight-wheeled  car 
of  the  defendant  proceeding  from  the  left 
to  the  right  side  of  Lexington  street  <m  Hm 
trade  nearer  the  top  of  the  hill.  The  moter^ 
man  brought  his  car  either  to  a  stop  or  near* 
ly  so  in  order  to  avoid  striking  this  boy 
when  the  front  of  his  car  was  close  to  or 
a  little  past  the  middle  of  the  street  and 
then  immediately  started  forward.  The 
plaintiff  was  coming  down  the  hill  about  In 
the  middle  of  the  street  He  described  what 
occurred  as  follows:  "Because  I  saw  this 
car  and  I  saw  the  other  hoy.  slew  to  tke 
right  •  •  *  I  thought  I.  wopid  get 
around  the  stem  of  the  car  so  I  wouldn't 
get  hurt  and  I  slewed  against  the  car 
and  the  minute  I  struck  the  car,  the  car 
started  up."  From  other  evidence  It  a.p> 
peared  tbat  it  was  the  rear  wheel  of-  the 
car  which  ran  over  the  plaintiff's  hand.  Two 
men  standing  on  the  forward  vestibule  ot 
the  car  as  the  car  bad  started  forward  aft- 
er avoiding  the  boy  who  slid  in  front  of  It, 
saw  the  i^alntiff.  coming  down  the  bill  and 
hastened  nnavallingly  to  prevent  injury  to 
him.  There  was  testimony  from  one  other 
witness,  who  was  In  a  store,  that  as  the  car 
began  crossing  the  foot  of  Lexington  street 
the  plaintiff  was  26  or  30  feet  back  from  the 
crosswalk  and  that  he  did  not  see  the  otbr 
er  boy  go  In  front  of  the  car,  and  that  the 
car  seemed  to  him  to  slow  down  until  It 
stopped  after  the  Injury.  But  In  view  ot  the 
testimony  of  the  plaintiff  and  his  other  wit- 
nesses, it  must  be  held  tbat  the  other  boy  did 
go  in  front  of  the  car,  which  slowed  or  stop- 
ped to  let  him  pass  and  then  started  forward. 
There  vrere  buildings  covering  all  the  land 
at  the  street  comers,  so  that  the  view  up  the 
hill  by  the  motorman  was  to  that  extent 
cut  off. 

There  Is  nothing  In  these  tsiStB  to  abow 
any  negligence  of  the  motorman.  He  must 
necessarily  keep  the  street  In  front  of.  his 
moving  car  constantly  within  his  view.  He 
roust  also  be  alert  at  all  intersecting  streets 
to  avoid  collision  with  travelers  who  may 
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be  likely  to  come  tnei«from  upon  his  tradta. 
Bat  ordinarily  be  is  not  bound  to  be  loos- 
ing out  for  trayelen,  ^^ho  may  tun  Into  tbe 
rear  tit  his  car.  The  establlehment  of  such 
a  standard  of  duty  would  preToat  to  a  large 
extoit  tbe  reasonably  rapid  carriage  oC  pas- 
sengers' for  wblch  street  railway  cotpora- 
tions  are  chartered.  This  motonnan  had  bis 
car  under  control.  That  he  stopped  It  to  let 
one  boy  slide  without  Injury  directly  in 
front  of  it  shows  this.  He  was  then  aotDss 
the  street  down  which  there  was  coasting. 
It  was  his  duty  to  move  his  car  out  of  the 
way  as  quickly  as  possible,  or  it  might  be- 
come a  menace  to  otber  travelers.  Bven  if 
he  had  seen  the  plaintUf  in  the  ttoaition, 
where  he  must  have  been  the  instant  the 
boy,  who  went  in  front  of  the  car.  Was  out 
of  danger  slewing'  his  sled  so .  as  to  get 
.irouDd  the  rear  -of  the  oar,  it  would  be  dif- 
ficult to  s£iy  that',  to  drive  the  car  forward 
was  not  the  most  careful  thing  to  Ao,  in  the 
light  of  all  the  conditions  then  surrounding 
blm,  Including  tbe  observation  that  the  plain- 
tUf was  trying  to  go  behind  the  ^ar.  But 
for  the  stopping  to  avert"  collision  With  the 
boy  In  front,  the  course  for  the  plaintitF 
would  probably  have'  been  clear.  It  might 
•well  have  been  regarded  as  perilous  to  per- 
mit the  car  to  remain  still  In  the  face  of 
coasters  coming  down  the  bill  with  the  pos- 
sibilities of  serious  injury  to  them  from 
running  into  a  stationary  car.  It  does  not 
appear,  however,  that  tbe  motorman  saw  or 
In  the  exercise  of  reasonable  care  ongliit  to 
have  seeii  the  plaintiff,  and  hence  be  can- 
sot  be  charged  'with  any  dtfault  of  duty. 
Hamilton  v.  West  End  St.  Ry.  Co!,  163  Mass. 
Ifla,  39  K.  E.  1010;  Black  v,  Boston  Elevated 
Ky.  Co.,  187  Mass.  172,  72  K.  E.  970,  68  L. 
R.  A.  799.  It  is  hardly  necessary  to  add 
that  these  facts  are  wholly  different  from 
those  In  cases  where  a  car  Is  driven  among 
coasters  In  plain  sight  without  any  reason- 
able effort  t«  avoid  mnniag  them  down,  of 
which  Strutzel  v.  St.  Paul  City  Ry.  Co.,  47 
Minn.  543,  50  N.  W.  690,  rblied  on  by  1^ 
plaintiff,  is  an  example. 
Judgment  on  the  verdict  in  each  case. 

<207   Uoss.    B4E) 

HALET  V.  LOMBARD  et  al. 

(Supreme  Judldal  Court  of  Massachusetts. 
Suffolk.    Jan.  6,  1911.) 

1.  Masteb  AijD  Sbbvant  (g  289*)— ACCIDKNT 
TO  TEAMSTKB  —  CTWSAFE  APPLIANCKS— CON- 
TKIBUTOBT   NEaUeSNOE— JVBT  QUBSnOHS. 

Whether  a  teamster,  killed  by  falliog  under 
a  passing  wagon,  caused  by  the  breaking  of  a 
defective  strap  with  which  he  was  binding  his 
load,  was  gniky  of  contrlbntoiy  negligence  in 
btaciag  one  foot  upon  his  wagon,  and  whether 
the  use  made  of  the  strap  was  within  the  line 
of  his  di^,  held  under  the  evidence,  jury  ques- 
tions. 

[Ed.  Note.— For  other  cases,  sea  Master  and 
ServalitC^nt.  Dig.  M  1094,' 1119,  1120;  Dec. 
Dig.  {  289;»]  .         .       •      I    ' 


2.  MaBIKB   and   SSBVAira  at  28S*)— AOCIDENT 
■  TO    TEAUSTEB  —  nRSATK    AFFUAHCBS  —  As- 

'    SUMPTION  OF  Risk— JuBY  Question. 

Whether  a  teamster,  killed  by  falling  under 
a  passing  wagon,  caused  by  the  breaking  of  a 
defective  strap  with  which  he  was  binding  his 
load,  assumed  the  risk  by  voluntarily  erposing 
himself  to  danger  after  fnll  knowledge  of  the 
facts,  held,  under  the  evidence,  a  jury  question. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  1071 ;  Dec.  Dig.  §  288.»] 

8.  Mabteb    and    Sbbvakt    ({{    101,    102*)  — 
teamstkka— dutt  of  eufloteb. 

An   employer  must  furnish   his   teamsters 

reasonably  safe  appliances. 
lEi.  Note.— For  other  cases,  see  Master  and 

Servant,  Cent  Dig.  {  178;    Dec.  Dig.  {{  101, 

loa*] 

4.  Mastbb  and  Sjebvaks  (S  286*)— Aooioknt 
to    tkakstebr-unsaife    appuances— nsq- 

UQENCB-^UEY   QnESIldNS. 

In  an  action  for  the  death  of  a  teamster, 
killed  by  a  passing  wagon,  caused  by  the  break- 
ii>g  of  a  defective  strap  with  which  be  was  bind- 
ing bis  load,  whether  defendant's  employers 
were  negligent  respecting  the  strap  held,  under 
the  evidence,  a  jury  question. 

[EU.  Note.— FV>r  other  cases,  see  Master  and 
Servant,  Cent  Dig.  g  1018 ;   Dec.  Dig.  S  286.»1 

Exceptions  from  Superior  Court,  Suffolk 
County;   Lloyd  E.  White,  Judge. 

Action  by  Julia  T.  Haley,  administratrix, 
against  Samuel  Liombard  and  others.  Direct- 
ed verdict  for  defendants,  and  plaintiff  brings 
exceptions.     Exceptions  sustained. 

R.  W.  Frost  ajid  M.  R.  Breath,  for  plain- 
tiff. R.  W.  Nason,  T.  W.  Proctor,  and  W.  H. 
Vlpcent,  for  defendants. 

RUOG,  J.  Tbe  plaintiff's  Intestate  was  an 
experienced  teamster  in  the  employ  of  the 
defendants.  There  was  evidence  from  which 
it  might  have  been  found  that  about  a 
week  b^ore  hia  Injury  the  plaintiff's  intes- 
tate showed  to  a  superintendent  of  tbe  de- 
fendants a  strap  used  for  binding  a  load,  call- 
ing attention  to  its  weakness.  The  latter, 
after  examination  of  the  strap,  said :  "That 
will  bold  all  the  load  you  will  ever  put  on 
your  wagon."  About  a  week  later,  while  tbe 
plaintlfCs  Intestate  was  pulling  hard  to  tight- 
en tbe  strap  around  bis  load,  it  broke,  he  fell 
into  the  street  between  the  wheels  of  a  pass- 
ing wagon,  and  received  fatal  injuries.  The 
street,  was  adjacent  to  the  ^eat  market  in 
Boston,  and  was  lined  'with  teams  on  each 
side,  lea'vtng  space  Miough  between  so  that 
there  waa  no  blockade.   ■  ■ 

1.  It  is  urged  that  the  plaintltTs  intestate 
was  not  in  the  exercise  of  due  care,  for  the 
reason  that  he  braced  one  foot  upon  IJie  wheel 
of  his  wagon  in  order  the  better  to  tlgbtoi 
the  strap  around  some  barrels,,  knowing  its 
weakened  condition,  and  pulled  upon  it  hard 
In  such  a  position  that  he  must  have  foreseen 
that  if  it  gave  way  be  would  be  likdy  to  fall 
under  the .  heavy  wagon  which  he  saw  ap- 
{Mvaching.  He  had  spoken  of  deterioration 
in. tbe  strap  to  bis  superior,  who  bad  given 
emphatic  assurance  of  its  strength.    It  does 
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not  app^r  that  he  dissented  from  this  view 
or  further  discussed  the  subject,  but  there 
was  testimony  that  after  the  accident  he  said 
that  he  supposed  the  superintendent  knew 
better  about  It  than  lie  did,  and  he  let  It  go 
at  that  It  could  not  have  been  ruled,  as 
matter  of  law,  in  view  of  this  testimony  and 
his  subsequent  conduct,  that  he  did  not  rely 
on  this  statement,  and  it  might  have  been  in- 
ferred that  he  surrendered  his  own  opinion 
to  that  thus  expressed  by  the  r^reeentatlve 
of  his  employer.  It  was  said  in  Garrlere  v. 
Merrick  Lumber  Co.,  203  Mass.  322,  at  page 
SaS,  88  N.  B.  644,  64{S,  that  "an  assurance  of 
safety  by  a  superintendent  has  usually  been 
held  to  be  such  a  consideration  as  to  render 
the  due  care  of  a  workman  relying  upon  it 
a  question  of  fact"  While  there  may  be  ex* 
cations  to  this  rule,  no  considerations  ap- 
pear which  take  the  present  case  out  of  its 
operation.  If  the  deceased  relied  upbn  the 
assurance  as  to  the  strap  glren  by  the  supers 
intoident,  then  the  fact  that  he  was  in  such 
position  when  pulling  upon  it  that  in  case 
it  broke  he  might  fall  under  passing  vehldee 
was  of  slight  significance.  It  does  not  appear 
that  he  could  haye  stood  in  any  other  posi- 
tion and  efficiently  performed  his  work.  The 
street  was  a  busy  one,  and  whether  he  could 
have  waited  for  the  heavy  wagon  by  which 
he  was  injured  to  pass  without  encountering 
other  dangers  was  one  of  the  drcnmstances 
to  be  weighed  by  the  jury. 

2.  Whether  the  deceased  assumed  the  risk 
by  voluntarily  exposing  himself  to  danger, 
after  knowing  the  facts  and  having  a  full  ap- 
preciation of  their  bearing  upon  his  safety, 
was  a  question  of  fact  McKlnnon  v.  Rlter- 
Conley  Mfg.  Co.,  186  Mass.  155,  71  N.  B.  296; 
Frost  V.  McCarthy,  200  Mass.  445,  86  N.  Bi 
918;  OToole  v.  Pruyn,  201  Mass.  126,  87  N. 
B.  606.  This  aspect  of  the  case  is  so  inter- 
woven with  the  inquiry  as  to  due  care  in 
view  of  the  assurance  given  by  the  defend- 
ants' representative  touching  the  strength  of 
the  strap  as  to  stand  upon  the  same  ground. 
The  defendant  strongly  relies  upon  Davis  v. 
Forbes,  171  Mass.  648,  61  N.  B.  20,  47  L.  B. 
A.  170.  Without  impairing  the  authority  of 
that  case^  it  la  distinguishable  on  the  ground 
that  the  plaintift  there  relied  upon  an  ex- 
periment performed  in  his  presence  to  deter- 
mine the  soundness  of  the  ai^Uance,  and  not 
primarily  upon  the  assurance  given  by  the 
defendant  In  Levesque  v.  Janson,  185  Mass. 
16,  42  N.  B.  835,  there  was  apparently  oppor- 
tunity for  selection  by  the  plain  tiff  of  a  safe 
harness,  and  he  chose  to  use  the  rotten  one. 
Hence  this  case  afTords  no  sv^iport  to  the  de- 
fendants. Cases  like  Kenn^  v.  Hingham 
Cordage  Co.,  168  <Mas8.  278,  47  N.  B.  117. 
where  the  risk  from  permanent  conditions 
was  held  to  have  been  assumed  by  the  con- 
tract of  employment  have  no  bearing,  be- 
cause there  was  no  evidence  to  show  the  con- 
dition of  the  strap  at  the  beginning  of  the 


employment  of  the  plalnttlTs  Intestate^  and 
because  It  might  have  been  inferred  that  tblK 
worn  condition  did  nyt  manifest  Itself  until 
about  the  time  when  notice  was  given  to  the 
defendants'  superintendent 

8.  It  was  the  duty  of  the  defendant*  to 
furnish  reasonably  safe  appliances.  The  fact 
that  this  strap  broke,  coupled  with  evidence 
that  its  worn  condition  had  been  espedaUy 
called  to  the  attention  of  the  representative 
of  the  defendants,  was  sufficient  to  make  Im- 
proper a  ruling  as  matter  of  law  that  the  de- 
fendants were  not  negligent  Burgess  y.  Da- 
vis Sulphur  Ore  Co.,  165  Mass.  71,  42  M.  B. 
601;  Shannon  v.  Wlllard,  201  Mass.  377,  87 
N.  B..  610.  Whether  the  use  being  made  of 
the  strap  at  the  time  it  gave  way  was  with- 
in the  line  of  duty  of  the  deceased  was  for 
the  jury.  Hard  pulling  in  order  to  tighten 
the  binding  of  a  load  of  barrels  might  bare 
beoi  found  to  be  neoessaxy. 

Bxcepttons  anatained. 


MII/rON  V.  PUFFER  et  al. 


ilO 


(Supreme  Judicial  Court  of  Maaaaxdtasetts. 
Suffolk.    Jan.  0^  19U.) 

1.  AojoimNo  Lardowhbbb  ({  &•)— Cohtihxi- 
iNO  Tbbsfass. 

Projecting  the  stooes  of  the  foundation  ot 
a  building  into  the  land  of  an  adjoining  owner, 
without  right  or  license  from  such  owner,  is 
a  WTongf ul  act ;  and  maintenance  of  them  in 
such  position  is  a  continuing  trespass  or  nuis- 
ance. 

[Bd.  Note.— For  other  cues,  see  Adjoining 
Landowners,  Cent.  Dig.  H  67-73 :  Dw.  Dig.  {  9.*] 

2.  Adjoiniro  Landowrkbs  (J  9*)— Coiminj- 
ufo  Tbcbpass— Right  ov  Acnoii. 

While  plaintiff,  having,  only  atter  the  act, 
become  owner  and  acquired  possession  of  the 
lot  adjoining  defendant  a.  Into  which  defendant, 
when  building  on  his  lot  projected  the  stones 
of  the  foundation,  without  right  or  license  from 
the  owner,  cannot  sue  tor  the  original  trespass, 
yet,  as  the  maintenance  of  the  stones  there  con- 
stitutes Bucceasive  or  continuing  trespasses  or 
nuisances,  she  can  sne  for  any  injury  therefrom. 
[Bd.  Note.— For  other  cases,  see  Adjotnittf 
Landowners,  Cent  Dig.  {!  67-73 ;  Dec  Dig.  S  ».»J 

3.  Adjoiniho  Landownsbs  (f  9*)— Cowmro* 
iNo  TRESP1.SS— LiCKNSB— BuaoxK  or  Pboov. 

Defendant  *ned  for  maintaining  in  plain- 
tiff's adjoining  land  projections  of  his  founda- 
tion stones,  where  he  placed  them  prior  to  i>Iain- 
115*8  acquisition  of  title,  if  relying  on  a  right 
or  lioense  acquired  from  the  former  owner,  has 
the  iHirden  of  showing  he  had  such  right  or 
license. 

[Bd.  Note.— For  other  eases,  see  Adjoining 
Landowners,  Cent  Dig.  IS  6T-73 ;  Dec.  Dig.  {  9.*J 

Exceptions  from  Superior  Coort;  Soflolk 
County;    Jabee  Fox,  Judge. 

Action  by  Mary  Milton  against  Lather  W. 
PuflFer  and  others,  administrators  of  Alvln 
D.  Puffer,  deceased.  Verdict  was  directed 
for  defendants,  and  plalntUC  brings  exo^- 
tions.     Sustained. 

Charlea  F.  Smith,  for  plalntUt  L  B. 
Clark  and  O.  F.  Ordway,  for  defendants. 
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MORTON,  J.  The  plaintiff  and  the  de- 
fendantat'  Intestate,  whom  we  shall  speak  of 
am  the  defendant,  owned  adjoining  -  estates 
CB  Irving  street,  Boston.  On  the  premises 
«t  the  defendant  was  a  brick  building  which 
he  bad  erected  after  be  acqalred  title  In 
1898,  the  tftce  of  the  sontberly  wall  of  which 
coincided  with  the  dividing  line  between  the 
two  estates.  The  plaintiff,  aoaoired  title  In 
1906  and  Immediately  began  the  erection  of 
a  bride  bnlldlng  aecording  to  plans  which 
contemi^ted  that  the  ncHrtherly  foundation 
and  wall  should  be  up  to  and  flush  with  the 
northerly  line  of  her  land  and  the  dividing 
line  between  the  two  estates.  In  excarating 
for  the  foundations  the  plaintiff  found  that 
an  along  the  dividing  line  the  foundation 
abmee  of  the  defendant's  building  projected 
Inegolarly  Into  her  land  from  10  to  12  Inch- 
es and  interfered  materially  with  the  con- 
struction of  her  building.  Thereupon  she 
eomplalBed  to  the  defendant,  and  after  a 
delay  which  inflicted  upon  her,  as  the  plain- 
tiff oootoided,  a  substantial  loss,  the  de- 
fendant caused  the  stones  to  be  cut  off  up 
to  the  dividing  line  except  for  a  distance  of 
12  or  14  feet  near  the  front  of  the  two  es- 
tates, where  the  building  inspector  of  the 
elty  of  Boston  refused  to  allow  it  to  be 
done  on  the  ground  that  owing  to  the  pecu- 
liar nature  of  the  foundation  of  the  defend- 
ant's building  at  that  point  It  would  tend, 
if  done,  to  weaken  the  wall  of  the  defend- 
ant's building.  In  consequence  thereof  the 
plaintiff  was  subjected,  as  she  alleges,  to 
additional  expense  In  the  erection  of  her 
bunding,  which  she  seeks  to  recover  In  this 
action  with  other  expenses  and  damages, 
alleged  to  hare  been  caused  by  the  projec- 
tion of  the  stones  into  her  land  and  the 
maintenance  of  them  there.  At  the  conclu- 
sion of  the  plaintiff's  evidence  the  presiding 
Justice  ruled  that  the  plaintiff  was  not  en- 
titled to  recover,  and  directed  the  Jury  to  re- 
turn a  verdict  for  the  defendant.  The  case 
Is  here  upon  exceptions  by  the  plaintiff  to 
this  ruling  and  direction.  We  think  that 
the  ruling  and  direction  were  wrong. 

Projecting  the  stones  Into  the  adjoining 
land  without  a  right  or  license  from  the 
owner  to  do  so  was  a  wrongful  act  on  the 
part  of  the  defendant,  and  the  maintenance 
.  of  them  in  the  position  in  which  they  were 
■o  placed  constituted  a  continuing  trespass 
or  nuisance.  Smith  v.  Smith,  110  Mass. 
802,  304. 

The  plaintiff  cannot  maintain  an  action 
against  the  defendant  for  the  original  tres- 
pass since  she  was  not  in  possession  at  the 
time  that  it  was  committed.  Tlie  plaintiff, 
however,  does  not  seek  to  recover  for  that 
But  the  maintenance  of  the  stones  in  the 
places  where  they  were  originally  put  con- 
stituted successive  or  continuing  trespasses 
or  nuisances  and  any  one  injured  thereby 


could  maintain  an  action  therefor.  Pren- 
tiss V.  Wood,  132  Mass.  486,  488;  Curtis 
Manuf.  Ga  v.  Spencer  Win  Co.,  208  HasB. 
448,  452,  89  N.  B.  634,  133  Am.  St  B«p.  307. 
That  la  the  cause  of  the  action  set  out  in 
the  declaration.  If  the  defendant  relied  on 
a  right  or  license  obtained  from  the  former 
owner  of  the  premises  belonging  to  the 
plaintiff,  the  burden  was  on  him  to  show 
that  he  had  such  right  or  llcensew  McLeod 
V.  Jones,  106  Mass.  403,  407,  7  Am.  Rep.  689; 
OolUer  V.  Jenks.  19  R.  I.  493,  84  Aa  99& 
Exceptions  sustained. 


(ZOT  Haas.  400 

VBRMILTB  T.   WESTERN  UNION  TELBJ- 

GRAPH  GO. 

(Supreme  Judicial  Court  of  MassachuBetta. 

Suttolk.    Jan.  6,  1911.) 

1.  Telkobaphs    awd   Tklkphonbs    (8    35*)— 

QPEBATIOII  —  ACCISPTANCE      OK      MESBAOEB  — 

OoNroBMnr  to  Cojcpawt's  Rin-Bs. 

A  rale  of  a  telegraph  company,  retiuiring 
each  message  for  tranimiaaion  to  be  written  up- 
on a  form  provided  tnr  the  company,  or  to  be 
attached  thereto  by  the  sender,  so  as  to  leave 
the  printed  beadiitf  in  full  view  above  the  mes- 
sage, wfaidi  was  m  a  tariff  book  open  to  the 
public  in  the  telegraph  oompanjr's  office,  would 
not  affect  the  sender  of  a  message,  who  had  do 
knowledge  thereof,  so  as  to  justify  the  com- 
pany's refusal  to  accept  for  transmission  a  mes- 
sage ha^ng  pasted  on  the  blank  form  a  printed 
notice  of  the  nature  of  the  message,  even  if  the 
rule  prohibited  a  message  In  that  form. 

[Dd.  Note.->For  other  cases,  see  Telegiapbs 
and  Telephones,  Cent  Dig.  |  25 ;  Dec.  Dig.  { 
35.»] 

2.  Teleobaphs    ano   Teuephones    (S   35*)— 
QpEKATiOH — Acceptance  or  Messaob— Es- 

CUBES    FOB    NONACCEPTAHCE. 

Defendant  telegraph  company's  rules  rs> 
quired  each  message  for  transmission  to  t>e 
written  upon  the  form  provided  by  the  company, 
or  to  be  attached  thereto  by  the  sender,  so  as 
to  leave  the  printed  beading  in  full  view  above 
tbe  meaaage.  Plaintiff  stuck  on  the  message 
form,  opposite  the  name  of  the  sendee,  a  piece 
of  paper,  about  three-fourths  of  an  inch  wide 
and  two  indies  long,  on  which  was  printed  a 
notice  that  the  message  was  a  business  mes- 
sage, and  that  failure  to  deliver  it  promptly  and 
correctly  would  likely  cause  financial  loss  to 
the  senoer,  and  that  further  particulars  could  be 
obtained  from  the  address  named ;  but  the  past- 
ing on  of  such  notice  did  not  tend  to  confuse  the 
operator  in  sending  the  message,  or  increase  the 
prot>abiIity  of  error,  and  did  not  exclude  the 
printed  heading  above  the  message.  Held,  that 
the  presence  (tf  the  notice  on  the  message  did 
not  justify  the  company's  refusal  to  transmit  it. 
[Ed.  Note.— For  other  cases,  see  Teienraphs 
and  Telephones,  Cent.  Dig.  f  25;  Dec.  Dig.  | 
35.*] 

3.  Appeai,  Ai»n  BatBOB  (|  179*)  —  Pbeskhta- 
TioN  Below — SuFFicixiroT. 

Defendant  telegraph  company's  request  for 
a  ruling,  in  an  action  against  it  for  damages 
for  refusal  to  receive  and  transmit  a  message, 
tliat  it  could  not  lie  held  liable  under  a  certain 
statute  for  refusal  to  receive  and  transmit  un- 
der the  circumstances  under  which  the  message 
was  presented,  was  sufficient  to  raise  on  appeal 
the  question  of  the  constitutionaiitr  of  the  stat- 
ute. 

[Ed.  Note. — ^EV>r  other  cases,  see  Appeal  and  Er- 
ror, Cent  Dig.  H  1137-1140;  Dec.  Dig.  |  17».*] 
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4.  CoMMeScE     (S     59*)   —    •^NTEB8TATB     COM- 
UEBCl:"^REOinUTTON   OF  TELEaKAFH  Cou- 

PAirixa. 

While  all  telegraph  lines  extending  through 
different  states  are  Instruments  of  commerce, 
so  that  messages  ^taming  over  them  from  one 
state  to  anouer  constitute  "interstate  com- 
merce," within  the  medning  of  the  provisions 
of  the  federal  Constitution  relating  thereto, 
in  absence  of  the  enactment  by  Congress  of  stat- 
ntes  opoD  the  same  snbject,  a  statute  such  as 
K»T.  La/tra,  c.  122,  {  9,  requiring  a  telegraph 
company  to  receive  dispatches  from  any  person 
and  transmit  them  impartially  on  payment  of 
the  usual  chaiiges,  is  not  a  regulation  of  inter- 
state commerce,  within  the  meaning  of  such 
constitutional  provision,  being  a  proper  police 
regulation,  which  only  inddeutally  affects  mter- 
state  commerce. 

[Ed.  Note. — For  other  cases,  sea  Commerce 
Cent.  Dig.  i  87 ;  Dec.  Dig.  $  50.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  4,  pp.  8724-3731.] 

BxceptloDs  from  Superior  Court,  Suffolk 
County ;  Wllllam  Schofleld,  Judge. 

Action  by  William  M.  Vermllye  against  the 
Western  Union  Telegraph  Company.  Ver- 
dict for  plaintiff,  and  defendant  excepts.  Ex- 
ceptions overruled. 

The  sticker  which  plaintiff  pasted  on  the 
telegram  sheet  was  about  three-fourths  of  an 
Inch  wide  and  two  inches  long,  on  which  was 
printed  in  small  type  a  notice  to  the  effect 
tbat  the  message  was  a  business  message, 
and  tbat  failure  to  deliver  it  promptly  and 
correctly  woold  likely  cause  the  sender  finan- 
cial loss, 'and  stating  that  further  particulars 
would  be  furnished,  if  desired,  on  application 
to  the  sender  at  a  certain  address. 

Olcott  O.  Partridge,  for  plaintiff.  Arthur 
Lord  and  Arthur  P.  Hardy,  for  defendant 

KNOWTTTON,'  C.  J.  This  action  was 
brought  by  the  same  plaintiff  and  tried  at 
about  the  same  time  as  Vermllye  ▼.  Postal 
Telegraph  Cable  Co.,  reported  in  205  Mass. 
598,  91  N.  S.  904,  and  it  is  almost  Identical 
with  that  case  in  its  facts,. and  In  the  find- 
ings and  rulings  of  the  superior  court.  The 
only  questions  raised  by  the  defendant's  e;s- 
ceptlons  in  this  case  that  are  jiot  covered  by 
our  decision  In  the  other  are  two:  One  as  to 
the  effect  of  a  certain  rule  of  the  defendant, 
and  the  other  as  to  the  constitutionality  of 
Rev.  Laws,  c.  122,  fj  9,  10,  in  their  applica- 
tion to  a  telegraph  company  that  transmits 
messages  in  connection  with  interstate  com- 
merce. 

The  rule  relied  on  by  the  defendant  is  as 
follows:  "Messages  to  be  on  message  forms. 
Each  message  for  transmission  will  be  writ- 
ten upon  the  form  provided  by  the  company 
for  that  purpose,  or  will  be  attached  to  such 
form  by  the  sender,  or  by  the  person  present- 
ing the  message  as  the  sender's  agent,  so  as 
to  leave  the  printed  heading  in  full  view 
above  the  message."  The  plaintiff  had  no 
knowledge  of  this  rule  when  he  presented 
the  message.  It  was  In  a  tariff  book  which 
was  open  to  the  public  in  the  defendant's  of- 


fice, but  the  company  did  notfailng  to  call  the 
attention  of  the  public  to  the  book,  bieyond 
leaving  copies  of  it  in  Its  office.  The  defend- 
ant contended  that  the  rule  forbade  the  ssid- 
er' of  messages  to  put  anjiAing  upon  the  face- 
of  the  blank  but  the'  message,  the  date,  and 
tfte  nAme  and  address  of  the  person  to  whom 
it  is  to  be  sent,  and  that  the  "sticker"  and 
notice  attached'  to  the  plaintiff's  telegram 
were  in  violation  of  this  rule.  Witnesses  fop 
the  defendant  were  in  court  ready  to  tsstify 
that  the  defendant  and  Its  agents  fasd  al' 
ways  put  this  construction  upon  the  rule. 

The  court  ruled  that  the  construction  pot 
upon  It  by  the  defendant  and  Its  agents  ma 
of  DO  force  to  bind  the'  plalntUC  This  mu> 
plainly  right  The  question  for  die  court 
was,  what  was  the  true  meaning  of  the  rale.. 
Not  only  had  the  plaintiff  done  nothing  tn 
his  dealings  with  the  defendant  that  would 
affect  tilm  by  the  defendant's  construction  of 
the  rule,  but  be  did  not  even  knew  at  Hm 
existence  of  the  rule. 

.The  court  found,  as  a  fact  that  the  rule  did 
not  have  the  meaning  for  which  the  defend* 
ant  contended.  Inspection  of  the  tariff  be<^ 
showed  that  tbls  was  a  rule  of  the  receivlB^r 
department,  and  tbat  this  aqd  other  rules 
under  the  same  and  similar  headings  in  the 
tariff  book  were  intended  for  the  use  andl 
guidance  of  the  cpmpany's  agents,  and  not  for 
the  public 

The  language  of  the  rule  shows  tbat  the 
Judge  was  right  in  his  construction  of  it 
While  it  requires  that  .messages  shall  be 
written  upon  the  form  provided  for  the  pur* 
pose.  It  does  not  forbid  the  writing  of  any 
other  unobjectionable  matter  upon  the  same 
paper,  in  such  a  way  as  not  to  mislead  the 
agents  or  cause  them  Inconveplepce  in  the 
I)erformaiice  of  their  duties.  It  was  put  up- 
on the  paper  by  the  plaintiff  4n  the  form  ot, 
a  sticker  or  a  notice  which  it  was  proper  for 
him  to  give  to  the  company,  orally  or  in  writ- 
ing, in  any  reasonable  way.  The  Judge  .found 
that  its  presence  on  the  blank  had  no  tendeo^ 
cy  to  confuse  the  defendant's  operator,  or  to 
increase  the  probability  of  error  or  delay  in 
transmitting  the  message,  and  that  It  did  not 
obscure  the  printed  heading  above  the  mes- 
sage.  The  Judge  was  right  In  holding  that 
this  rule  wad  not  a  Justification  for  the  de- 
fendant's absolute  refusal  to  transmit  tbe 
message. 

The  only  other  question  is  whether  the 
statute  under  which  the  plaintiff  was  permit- 
ted to  recover  Is  unconstitutional  as  a  reg^ 
ulatlon  of  interstate  commerce.  Seemingly 
this  question  was  not  brought  to  the  atten> 
tlon  of  the  court  or  tlie  plaintiff'^  attorney 
at  the  trial,  and  perhaps  It  was  not  thought 
of  then  by  anybody.  But,  against  the  plain- 
tiff's contention,  we  treat  it  as  open  under 
the  defendant's  fifth  request  for  a  ruling, 
namely,  that  "the  defendant  cannot  be  l>el4 
Uable  under  Rev.  Laws;  c.  122,  t  9,  for  re- 
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(nsal  to  re<!elre  and  transmit  the  message  in 
question  under  the  drcnmstanoes  under 
which  It  was  presoited." 

-It  is  settled  that  telegraph  lines  extending 
through  different  states,  to  be  used  in  an 
ordinary  way,  are  instmments  of  commerce, 
and  that  messages  passing  orer  them  from 
one  state  to  another  in  the  transactlou  of 
business  are  a  part  of  Interstate  commerce 
that  is  entitled  to  the  protection  of  the  Con- 
stitution of  the  nnited  States.  Pensacola 
Tel.  Ck).  V.  Western  Union  TeL  Co.,  96  U.  S. 
1, 24  I<.  Bd.  708;  Telegraph  Co.  t.  Texas,  106 
U.  S.  460,  26  U  Ed.  1067 ;  Western  Union  Tel- 
egraph Go.  T.  Pendleton,  122  U.  S.  347,  7  Snp. 
Ct.  1126,  30  L.  Ed.  1187.  It  is  also  as  weU  set- 
tled by  the  highest  authority  that  such  a  stat- 
ute aa  that  In  question,  so  long  as  Congress 
passes  no  law  upon  the  same  subject,  is  not  a 
regulation  of  Interstate  commerce,  wlth(n  the 
meaning  of  the  constltntional  provision,  but 
is  a  proper  police  regulation  for  the  enforce- 
ment of  the  rules  and  policy  of  the  common 
law,  which  affects  interstate  commerce  only 
incidentally.  Western  Union  Tel.  Co.  t. 
James,  162  U.  S.  650,  16  Sap.  Ct  934,  40  L. 
Ed.  1105 ;  Missouri,  K.  &  T.  Railway  Co.  v. 
Haber,  169  U.  S.  613-634,  18  Sup.  Ct  488,  42 
L.  Ed,  878;  Missouri  Pacific  Ry.  Co.  v.  Lar- 
rabee  Mflls,  211  U.  S.  612-622,  29  Sup.  Ct 
214,  S3  L.  Ed.  352 ;  Western  Union  Tel.  Co. 
T.  Wilson,  213  U.  8.  62-55,  29  Snp.  Ct  403, 
63  li.-  Ed.  603 ;  W.  U.  Tel.  Co.  t.  Commercial 
Milling  Co..  218  U.  S.  406,  81  Sup.  Ct  69, 
54  I<.  Ed.  lOSa  The  defendant's  counsel  has 
given  us  no  reason  and  has  referred  us  to 
no  decision  that  should  call  for  a  different 
conclusion.  There  Is  no  constitutional  ob- 
jection to  the  plaintiff's  recovery  under  the 
findings  of  the  judge. 

Ebcceptions  overruled. 


(mifaa.  4U) 

MASON   ▼.   MASSACHUSETTS    GENERAL 

HOSPITAL  et  al. 

(Supreme  Jndidal  Oonrt  of  MlasBschnsetts. 

Middlesex.    Jan.  6,  1911.) 

1.  WnXS    (I   498*)— COKSTBUOnOH— DBSIQlfA- 
TION  OT  BEIfEFiaiABT. 

The  court  in  determining  whom  testator 
intended  to  designate  as  a  beneficiary  in  hia 
will,  may  consider  the  drramstances  at  the  time 
of  its  ezecntioB ;  and  where,  in  the  light  of 
guch  cinnnnstances,  it  is  plain  what  institution 
was  intended,  that  institution  must  take,  re- 
gardless of  the  fact  that  there  may  be  another 
imtitation  which  will  better  carry  out  testator's 
purpose. 

[Ed.  Note,— For  other  cases,  see  Wills,  Cent 
Dig.  §  1077;  Dec.  Dig.  f  493.*] 

Z  WHXS    (I    515*)— CONSTBUCTIOW— DlSIOHA- 
nON   OF  BXITEnCIABT. 

Testator  gave  his  residuary  estate  to  "the 
Uaasftchusetts  Hospital  for  diseased  and  wonnd- 
«d  soldiera."  At  the  time  of  the  execution  of 
the  will,  and  for  many  years  prior  thereto,  the 
Massachnaitts  General  Hospital,  incorporated 
many  rears  before,  had  been  commonly  called 
the  "Massachusetts  Hosirftal."  At  the  time  of 
the  execution   of  the   wiU   an   institution   had 


made  provision  for  tti«  care  of  diseased  and 
wounded  soldiera,  and  the  Legislature  had  made 
appropriations  for  its  support  Testator  was  a 
man  of  intelligence,  and  had  the  knowledge-  of 
men  moving  about  the  city  ordinarily.  Held, 
that  the  Massachusetts  General  Hospital  was 
the  legatee  Intended,  and  it  must  receive  the 
residuary  estate  and  administer  it  for  the  pur- 
pose named  in  the  will ;  the  words  "for  dis- 
eased and  wounded  soldiers"  not  being  descrip- 
tive of  the  institution  which  should  take,  but 
of  the  purpose  to  which  the  gift  was  to  tie  de- 
voted. 

[Ed.  Note.— For  other  cases,  see  Wills,  Oent 
Dig.  f  1110;   Dec.  Dig.  {  615,*] 

Case  Reserved  from  Supreme  Judicial 
Court,  Middlesex  County. 

Petition  by  Edward  H.  Mason  against  the 
Massachusetts  General  Hospital  and  others 
for  the  construction  of  the  wlU  of  John 
Ashton,  deceased.  There  was  a  decree  of 
the  probate  court  construing  the  will,  and 
the  Massacbtisetts  General  Hospital  appeal- 
ed, and  a  single  Justice,  at  the  request  <tf 
the  parties,  reserved  the  case  on  facts  found. 
Decree  ordered  in  favor  of  the  Massachu- 
setts General  Hospital. 

B.  B.  Jones,  N.  N.  Jones,  and  0.  T.  Smltb, 
for  Trustees  of  Soldiers'  Home  In  Massa- 
cbnsetts.  Alfred  Hemenway  and  John  AI>- 
bott,  for  Massachusetts  General  HospltaL 

MORTON,.  J.  TVs  la  a  petition  by  tbe 
surviving  trustee  under  the  will  of  one 
John  Ashton  for  Instructions  as  to  the  con- 
stmctlon  of  tbe  following  residuary  clause 
in  said  will:  "7th.  All  the  residue  and  re- 
mainder of  my  property  shall  be  given  to 
the  Massachusetts  Hospital  for  diseased 
and  wounded  soldiers."  The  petitioner  haa 
upwards  of  $20,000  In  his  bands  to  be  dis- 
posed of  under  the  clause  in  question.  Vari- 
ous parties  were  made  respondents.  The 
Massachusetts  General  Hospital,  the  Massa- 
chusetts Homeopathic  Hospital,  tbe  Trus- 
tees of  the  Soldiers'  Home  in  Massachusetts, 
Mary  G.  Rustemeyer  and  the  Attorney  Gen- 
eral appeared  in  the  probate  court  The 
others  were  all  defaulted.  The  probate 
court  ordered  and  decreed  that  the  peti- 
tioner "pay  over  said  residue  and  remain- 
der •  •  •  to  the  Trustees  of  the  Sol- 
diers' Home  In  Massachusetts  aforesaid,  to 
receive  and  exi>end  for  the  benefit  of  diseas- 
ed and  wounded  soldiers  in  Massachusetts." 
Tbe  Massachusetts  General  Hospital  ap- 
pealed. The  single  Justice  was  of  opinion 
upon  the  facts  found  by  him  that  the  Mas- 
sachusetts General  Hospital  was  the  legatee 
Intended  by  the  testator,  but  at  the  request 
of  the  parties  reserved  the  case  upon  the 
facts  found  by  him  for  the  fall  court  The 
heir  at  law  did  not  appear  at  the  hearing 
In  this  court  and  It  Is  not  contended  by  her, 
or  any  one  else,  that  the  contingency  upon 
which  the  residuary  clause  was  to  become 
operative  has  not  occurred. 
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The  single  Justice  found  tbat  the  Trustees 
of  the  Soldiers'  Home  in  Massachnsetts  was 
not  in  existence  when  the  will  was  made, 
and  that  the  Massachusetts  Homeopathic 
Hospital  was  incorporated  in  1851,  and  its 
first  hospital  was  not  established  until  1871 ; 
and  he  found  that  neither  of  these  institu- 
tions was  intended  by  the  testator.  Counsel 
for  the  Trustees  of  the  Soldiers'  Home  do 
not  contend  that  it  was  the  institution  in- 
tended by  the  testator.  Their  contention  is 
that  the  institution  intended  by  the  testator 
was  an  association  on  Springfield  street  in 
the  dty  of  Boston,  known  as  the  Discharg- 
ed Soldiers'  Home,  which  had  been  estab- 
lished a  short  time  before  the  will  was 
made,  for  the  purpose  of  providing  a  home 
for  sick  and  wounded  soldiers  who  bad  been 
honorably  discharged  from  the  army  of  the 
United  States.  That  association  or  instita- 
tion  has  admittedly  ceased  to  exist;  bat  It 
is  contended  by  the  Trustees  of  the  Sol- 
diers' Home  in  Massachusetts  that  the  gift 
constitutes  a  charitable  trust,  that  the  case 
Is  one  for  the  application  of  the  cy  pres  doc- 
trine, and  that  the  fund  should  be  handed 
over  to  them  to  administer. 
.  We  Interpret  the  words  "for  diseased 
and  wounded  soldiers"  in  the  clause  in  ques- 
tion, not  as  descriptive  of  the  Institution 
which  is  to  take,  but  of  the  purpose  to 
which  the  gift  is  to  be  devoted.  That,  it 
seems  to  ns,  is  the  natural  construction  of 
the  language  used.  The  question  then  is, 
What  institution  or  corporation  did  the  tes- 
tator mean  by  the  words  "Massachusetts 
Hospital"? 

In  the  effort  to  ascertain  whom  the  tes- 
tator meant  it  Is  proper  to  consider  the  cir- 
cumstances existing  at  the  time  when  the 
will  was  made.  And  if  in  the  light  of  those 
It  is  plain  what  corporation  or  institution 
was  intended,  then  such  corporation  or  in- 
stitution is  to  take  regardless  of  the  fact 
that  there  may  be  another  institution  or 
corporation  which '  would  better  carry  out 
the  testator's  purpose.  See  Tucker  v.  Sea- 
man's Aid  Society,  7  Mete.  188. 

The  single  Justice  found  that  the  Massa- 
chusetts General  Hospital  was  incorporated 
in  1810,  and  that  "at  the  time  this  will  was 
made  [It]  was,  and  for  some  years  had  been, 
known  and  called  as  well  the  Massachusetts 
Hospital  as  the  Massachusetts  General  Hos- 
pital." He  further  found  that  at  the  time 
the  will  was  made  "provision  had  been  made 
there  for  the  care  of  diseased  and  wounded 
soldiers — not  as  a  home  for  discharged  sol- 
diers, but  as  a  place  where  wounded  and  dis- 


eased soldiers  should  be  treated,  and  that 
was  generally  known."  He  found  that  the 
testator  was  a  hairdresser  doing  business 
on  Spring  Lane  in  Boston;  that  he  was  63 
years  of  age  when  the  wUl  was  made;  that 
he  was  a  man  of  Intelligence  and  "had  the 
knowledge  of  men  of  that  age  moving  about 
the  city  ordinarily."  But  there  was  noth- 
ing in  the  case,  he  says,  upon  whldi  he 
could  find  that  the  testator  had  had  his 
attention  called  one  way  or  another  to  ei- 
ther the  Massachusetts  General  Hospital  or 
the  Discharged  Soldiers'  Home  on  Spring- 
field street  "or  that  he  knew  anything  about 
them,  except  what  may  be  presomed  to  be 
known  by  a  man  who  lived  and  worked 
here  as  he  did." 

It  is  apparent  from  the  findings  of  tlie 
single  Justice  that  the  principal  if  not  the 
sole  purpose  of  the  institution  on  Springfield 
street  was  to  care  for  sick  and  wounded 
soldiers  differing  in  that  respect  from  the 
Massachusetts  General  Hospital  and  it  may 
well  have  appealed  for  sympathy  and  sup- 
port to  the  patriotic  feelings  which  so  pro- 
foundly stirred  all  classes  in  this  and  other 
communities  at  the  North  at  the  time  when 
the  will  was  made.  The  Legislature  for 
several  years  made  appropriations  for  its 
support  and  maintenance,  at  first  with  the 
condition  that  an  equal  amount  should  be 
raised  by  private  subscription,  and  later 
without  that  condition.  It  is  possible,  of 
course,  that  the  testator  knew  of  the  exist- 
ence of  that  institution.  But  it  Is  hardly 
conceivable  that  if  he  had  intended  to  make 
that  Institution  the  object  of  his  bounty  he 
would  not  have  described  it  by  some  fitting 
name.  The  only  institution  to  which  the 
name  which  he  has  chosen  naturally  applies 
is  the  Massachusetts  General  Hospital.  It 
Is  expressly  found  that  that  corporation 
was  as  well  known  by  the  name  of  the  Mas- 
sachusetts Hospital  as  by  its  corporate  name 
at  the  time  when  the  will  was  made.  It 
had  existed  for  a  long  time,  and  it  is  not 
unreasonable  to  suppose  that  the  testator 
knew  of  it  Indeed  it  would  seem  that  he 
must  have  known  or  heard  of  it  The  name 
which  he  has  used  to  describe  the  legatee 
describes  that  institution  and  no  other ;  and 
we  think  the  conclusion  to  which  the  single 
Justice  came  that  the  Massachnsetts  Gen- 
eral Hospital  was  the  legatee  intended  was 
correct,  and  that  a  decree  should  be  entered  • 
ordering  the  fund  to  be  paid  to  it,  to  be 
held  and  administered  by  it  for  the  purpos- 
es named  in  the  will. 
,So  ordered. 
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GCSHMAN  V.  BOSTON  STORAGE  WARE- 
HOUSE CO. 

(Supreme  Judicial   Court   of  Massachusetts. 
Suteolk.    Jan.  5,  19U.) 

L  RxPLETiN  (I  5»)— RiOHT  o»  AcfxioN— Goods 

iR  LiBOAi,  CvaroDT. 

Rev.  Laws,  c.  190,  f  8,  provides  that  if 
goods  exceeding  |20  in  value  nave  been  attached 
on  mesne  process  or  taken  on  execution,  and 
are  claimed  b;  a  person  other  than  the  defend- 
ant in  the  action,  the  owner  may  have  them 
leplevined.  The  goods  songbt  to  be  replevined 
were  deposited  with  defendant  warehouse  conif 
pany  in  plaintiffs  name,  and  on  the  day  they 
wer«  deposited  defendant  was  summoned  as 
trustee  oi  the  goods  in  a  suit  against  plaintiff, 
and  before  the  return  day  of  the  writ  plaintiff 
demanded  the  goods  of  defendant,  which  de- 
fendant refused,  because  of  the  pendency  of 
the  troatee  writ  Held,  that  plaintiff  was  not 
entitled  to  replevin  the  goods,  they  being  in 
effect  in  the  custody  of  the  law ;  plaintiff's  rem- 
edy. If  any,  being  in  part  against  the  officer  and 
attaching  creditor*. 

[Ed.  Note. — EV>r  other  cases,  see  Replevin, 
Cenb  Dig.  S{  27-S7;   Dec.  Dig.  {  6.*] 

2.  Wabehotjbeven  ({  25*)— Refusal  to  Dx- 
UTKB  Goods— CiiAnc  bt  Thud  Pebsonb— 
Tbubtee  PBocEse. 

St.  1907,  c.  582,  i  19,  providing  that  it 
some  other  than  the  depositor  claims  title  or 
possession  of  the  goods  deposited,  and  the  ware- 
houseman has  information  of  such -claim,  he 
shall  be  excused  from  liability  for  refusing  to 
deliver  the  goods  to  the  depositor  until  he  has 
a  reasonable  time  to  ascertain  the  validity  of 
the  adverse  claim,  or  to  sue  to  compel  claimants 
to  interplead,  does  not  apply  where  the  ware- 
houseman has  been  summoned  as  trustee  of  the 
depositor. 

(Ed.  Note.— For  other  cases,  see  Warehonse- 
men.  Cent.  Dig.  S  47 ;  Dec.  Dig.  S  25.*] 

Exceptions  from  Superior  Court,  Suffolk 
County;   John  H.   Hardy,   Judge. 

Action  by  Ada  M.  Cusbman  against  tlie 
Boston  Storage  Warehouse  Company.  Ver- 
dict for  defendant,  and  plaintiff  excepts. 
Exertions  overruled. 

F.  S.  Hesseltlne  and  W.  D.  Gray,  for 
plalntUC    A.  B.  Burr,  for  defendant 


MORTON,  J.  The  property  wMdi  Is  the 
subject  of  this  suit  consists  of  household 
goods  deposited  with  the  defendant  In  the 
name  of  the  plalntUT.  On  the  day  on  wUcta 
they  were  deposited  the  defendant  was  sum- 
moned as  trustee  In  a  suit  brought  against 
the  plaintiff  and  her  husband  and  return- 
able to  the  municipal  court  in  Boston.  Be- 
fore the  return  day  of  the  writ  the  plaln- 
tUf  made  a  demand  on  the  defendant  for 
the  goods  which  the  defendant  refused  be- 
cause of  the  pendency  of  the  trustee  writ 
Thereupon  two  or  three  days  after  the  de- 
mand and  refusal  the  plaintiff  brought  this 
action  of  replevin  and  the  goods  were  taken 
oat  of  the  defendant's  possession. 

The  trustee  writ  was  duly  entered  in  the 
mnnldpal  court  and  the  defendant  appear- 
ed and  answered  that  it  bad  In  its  posses- 


sion at  the  date  of  the  service  of  the  writ 
certain  household  goods  stored  in  the  name 
of  the  plaintiff,  whose  value  was  unknown 
to  it  Subsequently  the  trustee  was  cliarged 
upon  its  answer  and  the  plaintiff,  who  had 
been  admitted  as  Claimant,  appealed.  In 
the  superior  court  the  claimant's  claim  was 
allowed  and  the  trustee  was  discharged 
without  costs.  No  appeal  from  or  excep- 
tions to  this  finding  appear  to  liave  been 
taken.  The  case  now  before  us  was  tried 
by  the  court  without  a  Jury  and  the  court 
found  in  favor  of  the  defendant  It  is  here 
on  exceptions  by  the  plaintiff  to  the  finding 
so  made  and  to  the  refusal  of  the  presiding 
Justice  to  make  certain  rulings  requested  by 
her.  The  presiding  Justice  ruled  and  found 
as  requested  by  the  plaintiff  that  the  goods 
were  necessary  household  goods  within  $300 
In  value  and  were  exempt  from  attachment, 
but  refused  to  rule,  and  we  think  rightly, 
as  requested  by  the  plaintiff  that  the  plain- 
titCB  right  to  possession  of  the  goods  was 
not  affected  by  the  pendency  of  the  pro- 
ceedings In  the  trustee  suit  The  effect  of 
the  trustee  process  was  to  attach  the  goods 
In  the  hands  of  the  defendant  as  the  plain- 
tiff's goods,  and  until  it  was  discharged  as 
tmstee  the  defendant  was  bound  to  hold 
than  subject  to  any  Judgment  which  might 
be  obtained  and  any  execution  which  might 
be  issued  against  the  principal  defendants. 
The  trustee  was  not  bound  to  decide  at  its 
peril  whether  they  were  or  were  not  ex- 
empt from  attachment  Although  not  In 
the  bands  of  an  officer  the  goods  were  In 
effect  in  the  custody  of  the  law,  and  the 
plaintiff,  under  our  statute  in  regard  to 
replevin,  could  not  replevy  them.  Rev. 
Laws,  c.  190,  f  8;  Ilaley  v.  Stubbs,  6  Mass. 
280;  Baker  t.  Fales,  16  Mass.  147,  160;  Al- 
len y.  Staples,  6  Gray,  4dl,  493.  The  reme- 
dy of  the  plaintiff,  if  any,  was  in  tort 
against  the  officer  and  the  attaching  credi- 
tor. Bean  v.  Hubbard,  4  Cush.  85;  DavUn 
y.  Stone,  4  OusIl  359.  The  peculiar  lan- 
guage of  our  statute  in  regard  to  replevin 
which  provides  that  if  goods  exceeding  $20 
in  value  "have  been  attached  on  mesne 
process  or  taken  on  execution,  are  claimed 
by  a  person  other  than  the  defendant  In 
the  action  in  which  they  have  been  so  at- 
tached or  taken,  the  owner  *  •  »  may 
cause  them  to  be  replevied,"  readers  the  cas- 
es dted  by  the  plaintiff  from  other  states 
inapplicable. 

The  presiding  Justice  was  asked  to  rule 
and  should  have  ruled  that  St  1907,  c.  682, 
t  19,  relating  to  warehouse  receipts,  did  not 
apply  to  this  case  and  constituted  no  Jus- 
tification for  the  defendant's  refusal  to  de- 
liver the  goods  to  the  plaintiff.  But  In  view 
of  the  other  findings  and  rulings  the  error 
did  not  and  could  not  have  operated  preju- 
dicially   to    the    plaintiff. 

Exceptions  overruled. 


*Tor  othw  cases  sea  same  topic  and  section  NUMBER  in  Deo;  Dig.  t  Am.  Dlx.  Key  No.  Baries  *  Rep'r  Indaxea 
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HAIiL  et  al.  y.  BOSTON  PLATB  ft  WIN- 
DOW GLASS  CO. 
(Sapreme  Jadldal  Cburt  of  Maasachusetts. 
Suffolk.    Jan.  4,  1911.) 

L  Assignments  (J  41*)  — Futotm  WagM  — 

Statutes— CoMPLiANOE. 

Under  St.  1906,  c.  390,  proTiding  that  no 
assignment  of  future  wages  snail  be  valid,  on- 
less  a  copy  is  delivered  to  the  assignor  by  the 
assignee  at  the  time  of  the  execution  of  the  as- 
signment, and  that  it  shall  not  be  binding  on 
the  employer  of  the  assignor  until  a  copy  of  it 
and  an  account  conforming  to  specified  require- 
ments shall  have  been  delivered  to  the  employ- 
er, an  assignment  of  futurb  wages  is  not  binding 
on  the  em^oyer,  unless  the  requirements  of  the 
act  have  be^  complied  with;  and  an  assign- 
ment not  conforming  to  the  statute  is  invalid,  aa 
against  a  subsequent  assignment  observing  the 
statutory  requirements. 

[E!d.  Note. — For  other  caaes,  see  Assignments, 
Dec  Dig.  {  41.*] 

2.  Assignments  (|  7S*)— 'Futubc  Wages  — 
Statutes — Gomfuance — Ebtbct. 

An  assignment  of  future  wages,  executed 
in  accordance  with  St.  1906,  c.  390,  operates  to 
transfer  to  the  assignee,  the  wages  of  the  era- 
pIoy£  while  in  the  employ  of  the  employer  dur- 
ing the  time  covered  by  the  instrumeuL 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Dec.  Dig.  g  7a •] 

8.  Assignments  (J  71*)  — Ftttube  Wages- 
Statutes— Compliance. 

An  assignment  of  future  wages,  executed  in 
accordance  with  St.  1906,  a  890^  fixes  the  rigbu 
of  the  parties  at  the  time  of  its  execution;  and 
a  sulwequent  attempt  to  have  a  former  assign- 
ment, not  executed  in  accordance  with  the  stat- 
ute, conform  thereto,  does  not  affect  the  rights 
of  the  parties. 

[BU.  Note. — For  other  caaes,  see  Assignments, 
Dec.  Dig.  {  71.*] 

4.  Assignments  (|  110*)— Futube  Wages- 
Statute  a— Compliance. 

Where  a  servant  assigns  his  future  wages 
in  the  manner  prescribed  by  St.  1906,  c.  ^0, 
the  master  need  not  see  to  the  appropriation  of 
the  wages  paid  by  him  to  the  assignee,  but  is 
justifieo  in  paying  the  wages  to  the  assignee. 

[E2d.  Note.— For  other  cases,  see  Assignments, 
Dw&  Dig.  S  110.*] 

Appeal  from  Superior  Court,  Suffolk  Coun- 
ty; Frederick  Lawton,  Judge. 

Action  by  Harry  D.  Hall  and  another 
against  the  Boston  Plate  &  Window  Glass 
Company.  There  was  a  judgment  for  de- 
fendant, rendered  on  agreed  facts  with  pow- 
er to  draw  inferences,  and  plaintiffs  appeaL 
Affirmed. 

L.  A.  Chaxlton,  for  appellants.  G.  E.  Hiils, 
for  appellee. 


MORTON,  3.  This  (iase  was  heard  npon 
agreed  facts  wltb  power  to  draw  Inferences. 
The  court  found  for  tbe  defendant  and  the 
plaintiffs  appealed. 

It  appeared  that  one  Does  who  was  In 
the  employ  of  the  defendant  made  an  as- 
signment of  hlB  wages  on  August  17,  1008, 
to  the  plalntlftB  for  two  years,  to  secure  a 
debt  of  $217.50  due  from  him  to  them.  No 
notice  of  the  assignment  was  given  by  the 


plaintiffs  to  the  defendant,  as  required  by 
St.  1906,  c.  390,  until  June  25,  1909,  and  the 
assignment  was  not  recorded  until  August 
2,  1909.  On  January  9,  1909,  Does,  who  was 
still  in  the  employ  of  the  defendant,  made 
another  assignment  of  his  wages,  also  for 
two  years,  to  one  Hills  to  secure  a  loan  of 
$844  with  interest  at  5  per  cent  per  annum. 
HUIs  had  no  notice  of  the  prior  assignment 
He  was  Informed  by  Does  that  there  was  no 
outstanding  prior  assignment  and  upon  In- 
quiry of  the  defendant  was  told  that  they 
had  no  notice  of  any.  He  also  examined  the 
records  of  the  town  of  Wlnthrop,  where  Does 
lived,  and  found  no  assignment  on  record. 
Thereupon  he  made  the  loan  and  took  the 
assignment  aforesaid  and  caused  It  to  be 
recorded  In  fhe  town  clerk's  office  of  Wln- 
throp on  January  11,  1909,  and  on  January 
13,  1909,  he  gave  notice  of  it  to  the  defend- 
ant and  did  all  the  things  required  by  St 
1906,  c.  390,  to  make  It  binding  on  them. 
The  defendant  paid  Hills  «ach  week,  begin- 
ning on  January  16tb,  the  wages  due  to  Does 
until  he  left  their  employment  August  14, 
1909.  On  June  25,  1909,  the  day  on  which 
the  plaintiffs  gave  notice  to  the  defendant 
of  their  assignment  Does  owed  the  plaintiffs 
$131.76,  and  that  Is  the  amount  which  they 
seek  to  recover  of  the  defendant  In  thla  ac- 
tion. On  September  9,  1900,  they  duly  de- 
manded of  the  defendant  payment  of  the 
same.  Tlie  plaintiffs  make  no  claim  to  any 
of  the  wages  of  said  Does  accruing  prior  to 
June  26th.  On  said  June  26tli,  and  also  at 
the  date  of  the  agreed  facts,  'the  amount 
owed  by  Does  to  Hills  largely  exceeded  the 
amount  of  the  plaintiffs'  claim.  The  wages 
of  Does  were  $34.61  a  we^  and  were  more 
tlian  sufficient  in  amount  as  stated  in  the 
plaintiffs'  brief,  to  have  paid  the  sum  lent 
by  Hills  to  Does  to  secure  the  payment  of 
which  the  assignment  was  given  by  Does 
to  Hills. 

St  1906,  c;  890,  is  aktlUed  "An  act  lelattye 
to  the  assignment  of  wages,"  and  by  section 
6,  "all  acts  and  parts  of  acts  inconsistent 
herewith  are  hereby  repealed."  Section  1 
provides  that  no  assignment  of  future  wages 
shall  be  valid  for  a  period  exceeding  two 
years  from  the  date  thereof,  nor  unless  cer- 
tain spedfled  requirements  are  compiled 
with.  Section  2  provides  that  no  such  as- 
signment sliau  be  valid  unless  a  copy  is  de- 
livered to  tlie  assignor  by  the  assignee  at 
the  time  of  the  execution  of  the  asaignment 
and  that  it  shall  liot  be  binding  on  the  em- 
ployer of  the  assignor  until  a  copy  of  it  and 
an  account  conforming  to  the  requirements 
tlierelnafter  stated  shall  have  been  delivered 
to  the  employer.  The  plain  Implication  ef 
what  is  required  to  be  done  in  order  to  make 
the  assignment  binding  on  the  employer  Is 
that  if  that  is  done  the  assignment  shall  be 
binding  on  the  employer   according  to  Its 
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terms.  TblB  Is  borne  oat  by  the  prorislons 
in  section  5  that  "An  assignment  of  wages 
jnade  In  accordance  with  the  provisions  of 
this  act  shall  bind  all  wages  earned  by  the 
assignor  within  the  period  named  In  sncb 
assignment"  The  effect  of  the  statute  Is, 
therefore,  to  render  Inralld  as  against  a  sub- 
aeqaent  assignment  where  the  reqnirements 
of  the  statute  have  been  observed,  a  prior  as- 
signment where  the  requirements  of  the  stat- 
Qte  have  not  been  observed.  The  matter  be- 
ing one  of  statutory  regulation,  cases  like 
Thayer  y.  Daniels,  118  Mass.  129,  on  which 
the  plalntiffB  rtiy,  which  deal  with  conflicting 
assignmoits  at  common  law,  do  not  apply. 
It  follows  from  the  construction  which  we 
have  given  to  the  statute  that  the  defendant 
was  Justlfled  In  paying  over  the  wages  to 
Hills  after  it  received  notice  from  the  plaln- 
tUTs  of  their  assignment  Upon  its  execution 
In  accordance  with  the  requirements  of  the 
statute  the  assignment  to  Hills  operated  to 
transfer  to  him  the  wages  earned  by  Does, 
while  In  the  employ  of  the  defendant,  during 
the  time  covered  by  the  Instrument  See 
Citizens'  Loan  Association  v.  Boston  &  Maine 
Railroad,  196  Mass.  S28,  82  N.  Bi  606,  14 
L.  R.  A.  (N.  S.)  1026,  124  Am.  St  Rep.  584. 
And  so  l<»ig  as  it  continued  in  force  the 
rights  and  obligations  of  the  parties  could 
not  be  affected  by  an  Invalid  assignment  pre- 
viously made.  Nor  could  validity  be  given 
to  such  invalid  assignment  as  against  one 
subsequently  properly  made,  by  attempting 
to  comply  later  with  the  requirements  of  the 
statute.  The  rights  of  the  parties  were  fixed 
once  for  all,  so  far  as  these  proceedings  are 
concerned,  by  the  execution  of  a  valid  as- 
signment to  Hills.  The  defendant  was  not 
bound  to  see  to  the  appropriation  of  the 
wages  paid  to  Hills  by  them.  The  only  ques- 
tion Is  whether  they  were  Justified  in  pay- 
ing them  to  Hills,  and,  as  we  have  already 
said,  we  think  that  they  were.  Whether  the 
plaintiffs  have  any  remedy  by  means  of  a 
trustee  process  summoning  Hills  as  trustee 
or  otherwise  to  compel  an  accounting  as  be- 
tween Hills  and  Does,  It  Is  not  necessary 
now  to  consider. 
Judgment  affirmed. 
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PERKINS  V.  SAME. 

(Supreme  Judicial  Court  of  Massachusetts. 

Essex.    Jan.  S,  1911.) 

1.    EXGODTOBS  AND  ADMINISTBATOBS  (S  415*)— 

AixowAKCE  OF  Claims— Pbocedube. 

The  procedure  for  enforcement  of  claims 
against  estates  differs  as  to  solvent  and  insol- 
vent estates,  the  creditor  of  a  solvent  estate  be- 
ing entitled  to  proceed  at  law,  while  a  creditor 
of  an  insolvent  estate  cannot;  and  a  creditor  of 
a  solvent  estate  Is  barred  unless  he  brings  snit 
within  2  yean  from  the  appointment  of  the 
administrator,  while  the  creditor  of  an  insolvent 


estate  is  barred  unless  he  presents  his  claim 
to  the  probate  court  or  commissioner  within  the 
time  prescribed  by  the  court,  which  cannot  ex- 
ceed 18  months :  the  provision  as  to  time  being 
in  the  nature  of  a  statute  of  limitation,  with  a 
contingency  under  which  the  bar  may  be  re- 
moved, such  contingency  in  the  case  of  insol- 
vent estates  being  the  reception  by  the  adminis- 
trator of  new  assets  after  expiration  of  the 
time  of  his  appointment,  as  expressly  provided 
by  Rev.  Iaws,  e.  141,  {  11,  and  in  ue  case  of 
solvent  estates  the  coming  into  the  administra- 
tor's hands  after  the  decree  of  distribution  of 
further  assets,  as  expressly  provided  by  chapter 
142,  {  10. 

[Ed.  Note.— For  -other  cases,  see  Ezeentots 
and  Administrators,  Dec.  Dig.  {  415.*] 

2.  EXXOinOBB  AND  Admnistbatobb  (S  415*)— 
AxLowAKCB  or  Claims— INSOLVENT  Estate 

—  CONSTBUCTION      or     StATDTE  —  "FOBTHEB 

Assets"- "New  Assets." 

Rev.  Laws,  c.  142,  (  10,  relating  to  insol- 
vent estates,  provides  that  a  creditor  who  does 
not  present  his  claim  for  allowance  to  the  com- 
missioners, or  to  the  court  where  no  commis- 
sioners are  appointed,  within  the  time  prescril>- 
ed  by  diat  court,  shall  be  barred,  but  that,  if 
"further  assets"  come  into  the  hands  of  execntor 
or  administrator  after  the  decree  of  distribution, 
the  claim  ma;  be  proved  and  paid.  Held,  that 
the  term  "further  assets"  is  substantially  the 
same  as  "new  assets,"  which  belated  creditors 
are  jjermltted  to  reach  nnder  titkMpter  141,  (  11, 
relating  to  solvent  estates,  and  in  general  does 
not  include  proi>erty  for  which  the  administrator 
has  been  charged,  or  the  property  into  whidi 
such  property,  or  any  nort  tneieof,  has  been 
changed,  or  the  natural  increment  of  snch  prop- 
erty ;  and  where  an  administrator  did  not  in- 
clude in  the  inventory,  nor  in  his  first  nor  sec- 
ond and  final  account,  certain  land,  or  the  pro- 
ceeds of  the  sale  thereof,  if  he  knew  that  the 
land  belonged  to  his  intestate  long  before  the 
decree  of  distribution,  and  had  it  In  his  contxol 
well  within  the  two-year  period  from'  his  ap- 
pointment, neither  the  land  nor  the  proceeds  of 
Its  sale  would  be  "further  assets,"  out,'  if  his 
knowledge  of  Intestate's  Interest  in  such  tract 
did  not  come  to  him  until  after  two  years  from 
his  appointment,  the  proceeds  of  their  sale 
would  be  "further  assets." 

[Ed.  Note.— For  other  cases,  see  Bxecntors 
and  Administrators,  Dec.  Dig.  |  416.* 

For  other  definitions,  see  'Words  and  Phrases, 
vol.  5,  p.  4784.] 

Exceptions  from  Superior  Court,  Essex 
Cbunty;  Chas.  U.  Bell,  Judge. 

Proceedings  by  Frank  H.  Haskell,  as  ad- 
ministrator, for  settlement  of  the  estate  of 
one  Blanchard.  From  an  order  disallowing 
claims  of  William  A.  Fay  and  Fred  L.  Per- 
kins, they  appealed  to  the  superior  court 
Judgement  for  claimants,  and  the  adminis- 
trator brings  exceptions.  Exceptions  over- 
ruled. 

Samuel  H.  HoUls,  for  petitioner  Fay.  An- 
gnstna  B.  Tolman,  for  petltl<mer  Perkins, 
James  C.  Batchelder,  for  defendant 

HAMMOND,  J.  These  are  two  appeals  to 
the  ani>erlor  court  from  the  disallowance 
by  the  probate  court  of  claims  presented 
against  the  insolvent  estate  of  one  Blan- 
chard, deceased,  nnder  Rev.  Laws,  c.  142, 
I  1<K  Neither  appellant  presented  his  claim 
within  the  time  prescribed  by  the  probate 
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court,  but  contended  that  he  was  entitled 
to  share  in  certain  funds  in  the  hands  of 
the  administrator,  upon  the  ground  that 
these  funds  were  ''further  assets"  which  had 
come  to  the  administrator's  hands  after 
the  decree  of  distribution  within  the  mean- 
ing of  that  section.  At  the  trial  in  the  su- 
perior court  without  a  Jury  in  each  case 
the  court,  at  the  request  of  the  appellee, 
ruled  that  "the  appellant  was  not  entitled 
to  proye  his  claim  *  *  *  unless  'further 
assets'  came  to  the  hands  of  the  adminis- 
trator," and  having  so  ruled,  found  for  the 
appellant  Under  the  ruling  the  general 
finding  necessarily  Implies  that  the  court 
found  there  were  such  further  assets;  and 
the  only  question  is  whether  upon  the  evi- 
dence such  a  finding  was  warranted. 

The  section  relates  to  the  proof  of  claims 
against  the  estate  of  a  deceased  person 
which  has  been  duly  represented  to  be  In- 
Bolvent,  and  reads  as  follows:  "A  creditor 
who  does  not  present  his  claim  for  allow- 
ance in  the  manner  herein  provided  [that  is 
to  the  commissioners  appointed  by  tiie  pro- 
bate court,  or  to  the  court,  if  no  commis- 
sioners are  appointed,  within  the  time  pre- 
scribed by  that  court]  shall  be  barred  from 
recovering  the  same;  but  if  further  assets 
«f  the  deceased  come  to  the  hands  of  the  ex- 
ecutor or  administrator  after  the  decree  of 
dlstributioQ,  the  claim  may  be  proved,  al- 
lowed and  paid  as  provided  in  this  chapter 
for  contingent  claims." 

What  is  meant  by  the  term  "further  as- 
sets" as  uoed  in  this  section?  For  more 
than  two  centuries  and  a  quarter  there  haR 
been  in  this,  jurisdiction  a  similar  provision 
as  to  the  right  of  a  creditor  of  the  insolvent 
estate  of  a  deceased  person  to  present  his 
claim  after  the  time  prescribed  by  the  court. 
Such  a  creditor  was  debarred  under  the  co- 
lonial laws  "unless  he  could  find  some  other 
estate  of  the  deceased  not  found  out  before 
and  put '  into  the  inventory."  Mass.  Col. 
Laws  (Whltmore's  Bd.)  p.  2S0.  Under  the 
provincial  laws,  unless  he  could  find  "some 
further  estate  of  the  deceased  not  before 
discovered  and  put  Into  the  inventory." 
Prov.  Sts.  1692-93,  c.  16;  1696,  C.  8  (1  Prov. 
Laws,  pp.  48,  251).  And  under  the  laws  of 
the  cotnmonwealtti,  unless  he  should  "find 
some  other  estate  of  the  deceased  not  in- 
ventoried or  accounted  for  by  the  executor 
or  administrator  before  distribution."  St 
1784,  c.  2.  In  Rev.  St  1886,  c.  68,  S  20,  the 
phrase  Is  "unless  further  assets  of  the  de- 
ceased shall  come  to  the  hands  of  the  ex- 
ecutor or  administrator  after  the  decree  of 
distribution";  and  such  has  been  the  form 
ever  since.  Gen.  St  1860,  a  99,  i  21;  Pub. 
St  e  187,  {  10;  Rev.  Laws,  c.  142,  J  10. 

It  is  argued  by  the  appellee  that  the  term 
"further  assets"  as  used  in  the  section  under 
consideration  means  in  substance  the  same 
as  "new  assets"  in  Rev.  Laws,  c.  141,  |  11, 
and  that  under  the  law  interpreting  the  lat- 
ter term  none  of  the  assets  shown  by  the  evi- 


dence were  further  assets.  It  is  argued  by 
the  appellants  that  by  the  Revised  Statutes 
a  change  was  made  In  the  law  and  that  now. 
"  further  assets'  mean  and  can  only  mean 
any  money  available  for  dividends  which 
comes  to  the  hands  of  the  administrator 
after  the  decree  of  distribution."  The  con- 
tention la  thus  stated  in  their  brief:  "In 
other  words,  prior  to  the  Revised  Statutes 
'further  assets'  were  limited  to  such  further 
assets  as  should  be  found  by  the  creditor 
himself,  and  which  had  not  been  inventoried 
or  accounted  for,  but  since  the  Revised  Stat- 
utes the  Legislature  by  cutting  ofT  the  quali- 
fying words  'not  inventoried  or  accounted 
for'  showed  clearly  that  thenceforth  'further 
assets'  meant  simply  any  additional  assets 
from  which  the  administrator  could  pay  a 
dividend."  Accordingly,  as  they  claim,  cash 
coming  to  the  hands  of  the  administrator 
after  the  decree  of  distribution,  even  al- 
though it  be  the  proceeds  of  land  or  other 
property  named  in  the  Inventory  but  sold 
after  the  decree,  may  be  regarded  as  further 
assets. 

Rev.  St  1836,  c.  68,  S  20,  was  enacted  in 
the  precise  form  drafted  by  the  commis- 
sioners, and  while  they  made  upon  that 
section  a  note  of  considerable  length,  there 
is  nothing  to  indicate  that  by  the  verbal 
changes  in  the  description  of  the  Und  of 
assets  which  would  let  in  a  belated  creditor 
there  was  any  intention  to  change  in  that 
respect  the  law  as  It  had  previously  ex- 
isted under  St  1784,  C.  2. 

With  respect  to  our  procedure  for  the  en- 
forcement of  claims  against  the  estate  of  a 
deceased  person,  there  is  a  marked  differ- 
ence, depending  upon  whether  the  estate  is 
solvent  or  insolvent  In  the  former  case 
the  creditor  whose  right  of  action  has  ac- 
crued may  proceed  at  common  law;  in  the 
latter  he  cannot  In  the  former  he  is  barred 
unless  the  suit  be  brought  within  2  years 
from  the  appointment  of  the  administra- 
tor; In  the  latter  he  is  barred  unless  he 
present  his  claim  to  the  probate  court  or 
commissioner  within  the  time  prescribed  by 
the  court  which  time  cannot  exceed  18 
months.  In  each  case  the  provision  as  to 
time  is  In  the  nature  of  a  statute  of  lim- 
itations. But  in  either  case  there  is  a  con- 
tingency under  which  the  bar  may  be  remov- 
ed to  a  certain  extent  Where  the  estate  is 
solvent,  the  contingency  is  that  new  assets 
have  been  received  by  the  administrator  aft- 
er the  expiration  of  the  time  of  his  appoint- 
ment (Rev.  Laws,  c.  141,  {  11),  and,  where 
the  estate  is  Insolvent  It  is  that  further  as- 
sets have  come  into  the  administrator's 
hands  after  the  decree  of  distribution  (Rev. 
Laws,  c.  142,  ;  10).  In  each  case  the  bar, 
unless  thus  removed,  Is  absolute  at  law. 
The  remedy  in  equity  provided  for  In  Rev. 
Laws,  c.  141,  i  10,  is  not  material  to  this 
discussion.  More  briefly  stated,  the  general 
framework  of  our  procedure  for  the  enforce- 
ment of  claims  against  the  estate  of  a  de- 
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ceased  person,  whether  tlie  estate  be  solTent 
or  tnaolvent.  Is  that  a  creditor  whose  right 
of  action  has  accrued  shall  within  a  certain 
specified  time  take  legal  steps  to  enforce 
his  claim;  and  that  if  be  fails  so  to  do  be 
shall  be  forever  barred  unless,  in  the  case 
of  a  solvent  estate,  "new  assets,"  or.  In 
that  of  an  insolvent  estate,  "further  assets"- 
have  come  to  the  bands  of  the  administra- 
tor. Where  in  either  case  the  belated  cred- 
itor is  barred,  the  surplus  property  does  not 
go  to  the  administrator  as  his  own,  but, 
where  tbe  estate  Is  solvent,  to  the  heirs  at 
law;  and  when  It  is  insolvent,  to  the  cred- 
itors who  have  proved  their  clalmys  within 
the  time  specified.  There  is  no  reason  why 
there  should  be  any  distinction  as  to  the 
respective  rights  of  belated  creditors  in 
these  two  kinds  of  estate.  Substantial 
rights  ought  not  to  depend  upon  the  statu- 
tory course  of  procedure.  In  view  of  these 
considerations  we  are  of  opinion  that  the 
kind  of  assets  which  a  belated  creditor  may 
reach  under  Rev.  Laws,  c.  141,  S  11,  Is  tbe 
same  as  that  which  such  a  creditor  may 
reach  under  Rev.  Laws,  c  142,  |  10.  "New 
assets"  and  "further  assets"  are  substan- 
tially the  same.  Bnch  an  Interpretation  of 
these  terms  works  uniformity  in  the  prin- 
ciples upon  which  the  rights  of  creditors  of 
the  estates  of  deceased  persons  depend  and 
does  equal  Justice  to  both  classes  of  cred- 
itors. 

The  cases  in  which  this  court  bas  consid- 
ered the  statutory  provision  on  this  matter 
BO  far  ais  respects  Insolvent  estates  are  very 
few,  and  they  throw  little  tf  any  light  upon 
the  precise  question  before  us.  In  Johnson 
y.  Libby,  15  Mass.  140,  It  was  said  by  Par- 
ker, G.  J.,  that  "we  can  hardly  think  that 
the  fact  of  a  Judgment,  recently  recovered 
by  the  heirs  of  the  intestate,  for  land  to 
which  he  had  lost  his  right  of  entry,  can 
he  considered  as  the  discovery  of  estate  not 
inventoried  or  accounted  for  by  the  adminis- 
tratrix." In  Ostrom  v.  Curtis,  1  Cush.  461. 
It  was  said  by  Shaw,  C.  J.,  that  the  ques- 
tion whether  further  assets  have  come  to  the 
bands  of  the  administrator  "may  be  a  very 
difficult  question  to  decide." 

The  phrase  "new  assets"  occurring  In  stat- 
utes relating  to  solvent  estates  has  received 
much  more  attention.  Property  recovered 
by  an  administrator  which  was  fraudulent- 
ly conveyed  by  the  intestate  has  been  re- 
garded as  new  assets.  Holland  v.  Cruft, 
20  Pi<*.  321;  Welsh  v.  Welsh,  105  Mass. 
229.  And  so  a  reversionary  interest  In 
property  conveyed  to  trustees  for  the  bene- 
fit of  creditors,  which  at  the  time  of  tbe 
debtor's  death  and  long  afterwards  was  sup- 
posed to  be  of  no  value,  and  although  known 
to  the  administrator  Is  not  included  in  the 
Inventory  of  the  estate,  but  which  after 
11  years  turns  out  to  be  more  than  suffi- 
cient to  pay  the  debtor's  claim.  Qnincy  v. 
Quincy,  167  Mass.  536,  46  N.  B.  lOa  In 
this  case  Holmes,  J.,  says  that  tbe  section 


of  the  Public  Statutes  (thm  Pub.  St  c  136, 
i  11,  now  Rev.  Laws,  c.  141,  {  H)  "Is  a  dif- 
ficult one  to  construe.  It  cannot  be  takea 
to  extend  to  all  cases  where  tangible  prop- 
erty first  is  received  by  the  executor  or  ad- 
ministrator after  two  years,  even  if  not 
included  in  the  inventory.  •  •  *  But,  on 
the  other  hand,  the  section  must  be  given 
a  serious'  meaning,  and  it  would  be  made 
almost  illusory  If  construed  not  to  apply  to 
any  case  where  the  right  was  vested  at  tbe 
debtor's  death."  See,  also,  Gopeland  v.  Fi- 
fleld,  180  Mass.  223.  62  N.  E.  249. 

On  the  other  hand  It  is  held  that  a  mere 
change  in  the  form  of  the  property  does  not 
make  "new  assets."  This  principle  was  ap- 
plied in  Sturtevant  v.  Sturtevant,  4  Allen, 
122,  where  tbe  administrator  sold  out  the 
interest  of  bis  Intestate  in  a  partnership 
which  had  been  inventoried,  and  took  in 
payment  notes  which  were  collected  more 
than  two  years  after  his  appointment;  in 
Chenery  v.  Webster,  8  Allen,  76,  and  in  Al- 
den  V.  Stebbins,  99  Mass.  616,  where  land 
which  had  been  inventoried  was  sold  by  the 
administrator  after  two  years  from  the  time 
of  his  appointment  under  a  license  of  the 
probate  court  to  pay  debts ;  and  in  Bradford 
V.  Forbes,  9  Allen,  365,  where  after  two 
years  the  executor  recovered  Judgment  upon 
a  suit  begun  by  his  testator.  Striking  lUns- 
trations  of  the  application  of  this  principle 
may  be  found  in  Veazie  v.  Marrett,  6  Allen, 
372;  Robinson  v.  Hodge,  117  Mass.  222,  and 
Gould  V.  Camp,  157  Mass.  868,  32  N.  B.  225. 
In  Veazie  v.  Marrett,  which  was  a  suit  by 
a  belated  creditor  against  an  administrator 
de  bonis  non,  it  was  held  that  money  receiv- 
ed by  the  defendant  from  a  surety  upon  the 
bond  of  tbe  original  administrator  was  not 
new  assets.  The  ground  of  the  decision  was 
stated  by  Hoar,  J.,  In  the  following  lan- 
guage: "The  original  administrator  included 
in  the  inventory  all  the  estate  of  the  intes- 
tate which  has  ever  been  discovered.  For  a 
part  of  the  estate  so  inventoried  he  failed  to 
account,  and  a  suit  was  brought  upon  his 
bond.  The  property  now  in  the  bands  of  the 
defendant  was  received  by  him  from  a  sure- 
ty on  the  bond,  in  satisfaction  of  that  suit 
It  is  therefore  merely  the  proceeds  of  the  es- 
tate embraced  In  the  first  Inventory,  and  be- 
longs to  tbe  creditors  or  persona  entitled  to 
distribution  when  the  plaintitTs  claim  was 
barred."  In  Robinson  v.  Hodge,  117  Mass. 
222,  certain  patent  rights  were  inventoried; 
and  it  was  held  that  money  received  by  an 
administratrix  after  two  years  frran  that 
time  from  the  patent  rights,  whether  as 
royalties  or  as  proceeds  of  the  sales  of  rights, 
was  not  "new  assets."  Wells,  J.,  in  giving 
the  opinion  said:  "We  Infer  from  the  report 
and  it  was  so  assumed  by  tbe  argument  on 
both  sides,  that  this  money  arose  from  sales 
or  contracts  made  by  tbe  administratrix,  or, 
at  least,  that  it  accrued  after  the  decease  of 
the  Intestate,  and  that  it  arose  from  the  in- 
ventions mentioned  in  the  inventory.  It 
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was  the  product  of  the  property  Included  In 
the  Inventor; ;  and  In  the  same  sense  as  are 
the  income  of  stocks  and  the  Increase  of  live 
animals,  It  was  embraced  as  a  potentiality 
In  the  valuation  of  the  patent  for  the  inven- 
tion. The  new  form  which  the  property  as- 
sumed or  was  converted  into  did  not  make 
It  'new  assets'  in  the  sense  of  the  statute. 
Sturtevant  v.  Sturtevant,  4  Allen,  122."  In 
Gould  y.  Camp,  157  Mass.  358,  32  N.  E.  225, 
the  facts  are  somewhat  complicated  and  will 
not  here  be  stated.  Holmes,  J.,  said:  "It  is 
Impossible  *  •  •  to  lay  down  the  uni- 
versal principle  that  everything  omitted 
from  the  Inventory  by  accident  or  any  cause 
no  matter  what  is  'new  assets.'  •  •  * 
Notes  and  choses  In  action  generally  are  as- 
sets. •  •  •  The  chance  of  getting  the 
proceeds  would  be  'embraced  as  a  potentiali- 
ty in  the  valuation.  Robinson  v.  Hodge,  117 
Mass.  222,  225.' " 

It  Is  Impossible  to  gtve  in  advance  a  gen- 
eral definition  of  these  terms  which  shall  in 
terms  embrace  all  the  cases  properly  within 
It  and  exclude  all  others;  and  the  cases  must 
be  settled  as  they  arise.  Oenerally,  how- 
ever, it  may  be  said  that  neither  term  In- 
cludes property  for  which  the  administrator 
has  been  charged  in  his  inventory  or  other-, 
wise,  or  the  property  Into  which  the  same 
or  any  part  thereof  has  been  changed,  or  the 
natural  increment  of  such  property  In  the 
way  of  Interest  or  otherwise. 

Applying  these  principles  to  the  case  be- 
fore ns,  it  is  plain  that  neither  the  balance 
of  the  former  account,  nor  the  proceeds  of 
the  judgment  recovered  against  the  Lynn  In- 
stitution for  Savings,  nor  the  sum  received 
for  tools,  nor  the  money  received  as  Interest 
on  the  deposit  In  the  Manufacturers'  Nation- 
al Bank  were  further  assets.  As  to  the 
$49.40  recovered  against  Wilson,  there  Is 
more  doubt  We  understand  that  this  was 
recovered  as  damages  for  the  breach  of  a 
contract  to  purchase  the  note  and  mortgage 
of  the  I^ynn  Sc  Boston  Steamboat  Company, 
which  note  and  mortgage  were  inventoried 
as  worthless.  Had  the  contract  for  the  sale 
been  carried  out  the  proceeds  thereof  would 
not  have  been  new  assets,  and  we.  think  that 
notwithstanding  some  technical  difficulties 
the  sum  received  for  breach  of  the  contract 
may  be  regarded  as  In  substance  a  change  so 
far  as  it  goes  in  the  original  asset  and  was 
not  further  assets. 

As  to  the  sum  received  In  May,  1909,  from 
the  sale  of  an  Interest  in  the  land  on  Bloom- 
field  street  and  the  sum  received  June  10, 
1909,  from  the  sale  of  an  interest  in  land 
on  Reed  street,  there  is  considerable  difficul- 
ty. It  does  not  appear  at  what  precise  time 
the  sales  were  made.  In  the  absence  of  any- 
thing to  the  contrary  It  Is  fair  to  assume 
that  each  sale  was  made  at  or  about  the 
time  the  proceeds  thereof  were  received. 
The  "second  and  final  account"  of  the  ad- 


ministrator was  filed  April  8,  1909,  and  al- 
lowed May  8,  1909,  nearly  four  years  after 
his  appointment  In  neither  of  these  ac- 
counts were  either  of  these  parcels  of  land 
or  the  proceeds  from  the  sale  of  them  in- 
cluded. The  administrator  testified  that  he 
knew  that  said  parcels  belonged  to  his  Intes- 
tate as  early  as  in  the  fall  of  1905,  some 
two  or  three  months  after  filing  the  inven- 
tory, and  for.  a  long  time  before  the  decree 
of  distribution  he  had  been  endeavoring  to 
negotiate  a  sale  of  the  same  to  prospective 
purchasers.  If  this  statement  of  the  admin- 
istrator is  correct,  then,  although  the  inter- 
est in  these  lands  was  not  Inventoried,  yet 
well  within  the  two  years  he  had  them  In 
his  control  and  neither  they  nor  the  proceeds 
of  the  sale  of  them  were  "further  assets." 
But  the  court  may  not  have  given  credit  to 
this  testimony  of  the  administrator,  and 
from  all  the  evidence  he  may  have  concluded 
that  knowledge  of  the  interest  in  these  two 
parcels  of  land  did  not  come  to  the  admin- 
istrator until  long  after  the  ejcpiration  of 
the  two  years  from  the  time  of  his  appoint- 
ment Under  such  a  finding  the  sums  wer« 
"further  assets." 

It  follows  that  nether  the  first  nor  second 
requests  should  have  been  given.  And  so  of 
the  third.  It  assumes  as  true  the  testlmon/ 
of  the  administrator. 

Exceptions  overruled. 


(207  Hus.  na 

PAGE  V.  INHABITANTS  OF  WBYMODTBL 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    Jan.  B,  1911.) 

Municipal  Cobfosatiors  (J  821*)— Tobt»— 

QOESTIOR  fob  JuBT. 

The  fact  that  plaintiff,  who  was  Injured 
by  falling  into  a  hole  in  sidewalk,  had  passed 
over  the  hole  before  and  knew  of  Its  existence, 
does  not  as  a  matter  of  law  preclude  her  from 
recovering,  as  it  was  a  question  for  the  jury, 
under  the  evidence,  whether  at  the  time  of  the 
accident  plaintiff  was  using  due  care. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Ckirpontions,  Cent  Dig.  (  1755;  Dec.  Dig.  | 
821.*j 

Exceptions  from  Superior  Court,  Suffolk. 
County;  John  C.  Crosby,  Judge. 

Action  by  Sarah  F.  Paffe  against  the  In- 
habitants of  Weymouth.  Verdict  for  plain- 
tiff, and  defendant  brings  exceptions.  Ex- 
ceptions overruled. 

H.  S.  MacPherson,  W.  H.  Poster,  and  J.  B. 
Mahar,  for  plaintiff.  A.  P.  Worthen,  for  de- 
fendant 

KNOWI/TON,  0.  J.  There  Is  nothing  In 
this  case  that  calls  for  the  consideration  of 
any  but  very  familiar  rules  of  law,  and  the 
facts  are  simple.  The  Jury  properly  might 
find  that  there  was  a  defect  In  the  earth 
sidewalk  on  a  much-traveled  street,  which 
was  in  the  form  of  a  hole  or  gutter,  caused 
by  a  flow  of  water  across  the  walk ;  tjiat  this 
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defect  had  existed  there  for  a  long  time ;  and, 
that  the  authorities  of  the  town  knew  It, 
ur  would  have  known  it  if  they  had  exer- 
cised due  care. 

It  was  a  question  for  the  Jury  whether  the 
plaintur,  at  the  time  of  the  accident,  was 
using  dne  care.  The  fact  that  she  had  pass- 
ed over  the  hole  before  and  knew  of  its  ex- 
istence does  not,  as  a  matter  of  law,  pre- 
clude her  from  recovering.  Wlnship  v.  Bos- 
ton, 201  Mass.  273,  87  N.  B.  600;  Campbell 
▼.  Boston,  189  Mass.  7,  75  N.  B.  96;  George 
y.  Haverhill,  110  Mass.  60& 

Exceptions  overruled. 


am  Han.  «lt) 

DOWNS  T.  PERKtN. 

(Supreme  Judicial  Court  of  Massachusetts. 

Middlesex.    Jan.  5,  1911.) 

1.  Fbaxjos,    Statuts  ow  ({   13*)  — Appuoa- 

BIUTT— FBOIOBB    to    AltSWEB    TOB    AlfOTH- 

xb's  Dsbt 

The  New  Tork  statute  of  frauds  (CousoL 
Laws  N.  Y.  a  41, 1  31),  making  void  a  promise 
to  answer  for  another's  debt  unless  it,  or  some 
memorandum  thereof,  be  in  writing,  applies  to 
collateral,  and  not  to  original,  promisee. 

[Ed.  Note. — For  other  cases,  see  Trauds,  Stat* 
ute  of.  Cent  Dig.  I  13;   Dec.  Dig.  I  18.*] 

2.  Fbat;db,  Siatths  of  (t  1&9*)— Pbomibe  to 
Pat  Arothxb'b  Debt  —  Natubs  —  Jtibt 
QuKsnoR. 

When  the  facts  were  in  dispute,  the  ques- 
tion whether  defendant's  promise  to  pay  for 
services  rendered  her  brother  by  plaintia  was 
a  collateral  or  original  obligation,  within  the 
New  Tork  statute  of  frauds  (Conaol.  laws  N. 
Y.  c  41,  {  31),  was  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  f  398 ;   Dec  Dig.  {  159.*] 

ExGQttlonfl  from  Superior  Court,  Middlesex 
County;    Robt  B.  Bishop,  Jndge. 

Action  by  Mary  U  Downs  against  BmUy 
A.  Perkin.  Verdict  for  plaintiff,  and  defend- 
ant brings  exertions.    ExceptionB  ovemiled. 

P.  B.  Eieman,  for  plaintiff.  Geo.  M.  Po- 
land and  Lorlng  P.  Jordan,  for  defendant 

MORTON,  J.  This  is  an  action  of  contract 
to  recover  for  board  and  lodging  furnished 
by  tlie  plaintiff  to  one  William  H.  Melllns, 
the  brother  of  the  def^dant,  npon  an  al- 
leged original  undertaking  by  the  defendant 
to  pay  for  the  same.  Tbe  declaration  was 
In  two  counts,  the  first  being  npon  an  a6- 
cotmt  annexed,  and  the  second  for  the  sum 
found  due  upon  an  alleged  accounting  to- 
geth^.  The  presiding  Justice  ruled  that  tbe 
evldoice  did  not  support  the  second  count 
and  tbe  case  was  submitted  to  the  Jury  on 
tlie  first  count  alone.  At  the  time  of  the 
making  of  the  alleged  promise  the  parties 
were  aU  residents  of  tbe  state  of  New  York 
and  the  plaintiff  stiU  resides  there.  The  pre- 
siding Justice  ruled  that  the  case  was  gov- 
erned by  tlie  law  of  New  York.  The  de- 
fense was  that  the  promise  was  a  promise  to 
pay  the  debt  of  another  and  not  in  writing 
uud  void  under  the  statute  of  frauds  of  New 


York.  The  defendant  Introduced  in  evidence 
BO  much  of  the  statute  of  frauds  of  New 
York  as  was  applicable,  and  the  following  de- 
cisions by  the  courts  of  that  state:  Larson 
V.  Wyman,  14  Wend.  246 ;  Payne  v.  Baldwin, 
14  Barb.  670;  Halsted  v.  Pelletreau,  101 
App.  DIv.  123,  91  N.  Y.  Supp.  927,  and  Dixon 
T.  Frazee,  1  B.  D.  Smith,  32.  At  the  close 
of  the  evidence  the  defendant  asked  the  court 
to  rule  and  Instruct  the  Jury  that  the  plain- 
tiff was  not  entitled  to  recover  on  tbe  first 
count,  that  tbe  charges  on  the  plaintiff's 
books,  and  the  accepting  by  her  of  payments 
from  the  brother  were  conclusive  against  her 
right  to  recover  and  that  by  the  law  of  New 
York  the  plaintiff  was  not  entitled  to  recover. 
The  presiding  Justice  refused  to  rule  as  thus 
requested  and  submitted  the  case  to  the 
Jury  under  InstructTons  not'  otherwise  ob- 
jected to. 

The  Jury  returned  a  verdict  for  the  plain- 
tiff and  the  case  Is  here  on  exceptions  by  the 
defendant  to  the  refusal  of  the  presiding  Jus- 
tice to  give  the  rulings  and  Instructions  re- 
quested. It  was  admitted  that  the  defend- 
ant was  able  to  pay. 

We  think  that  the  mlings  requested  were 
rightly  refused.  The  statute  of  frauds  of 
New  York  so  far  as  introduced  In  evidence  la 
as  follows,  namely:  "Every  agreement,  prom- 
ise or  undertaking  Is  void  unless  It  or  some 
note  or  memorandum  thereof  be  In  writing, 
and  subscribed  by  tbe  party  to  be  charged 
therewith,  or  his  agent.  If  such  agreement, 
promise  or  undertaking:  •  •  •  (2)  Is  a 
promise  to  answer  for  the  debts,  default  or 
miscarriage  of  another  person."  (Consol. 
Laws  N.  Y.  c.  41,  |  81.)  This  Is  substantiaUy 
the  same  as  similar  prorislons  In  our  own 
statute  (Rev.  Laws,  a  74, 1 1),  and  It  has  been 
construed  by  the  courts  of  New  Yoik  as  the 
cases  Introduced  in  evidence  by  the  defend- 
ant show  as  applying  like  our  own  statute  to 
collateral  and  not  to  original  promises  and 
imdertaklngs.  The  question  then  is  whether 
according  to  the  law  of  New  York  the  de- 
fendant's alleged  promise  or  undertaking 
should  be  regarded  as  an  original  or  collat- 
eral promise  or  undertaking.  And  tliat,  so 
far  as  the  plaintUTs  right  to  recover  is  con- 
cerned, depends,  according  to  our  under- 
standing of  the  New  York  cases,  on  whether 
taking  the  testimony  as  a  whole  there  is  or 
is  not  any  evidence  which  would  warrant  a 
finding  that  the  undertaking  was  an  original 
undertaking.  We  think  It  plain  that  there 
was  such  evldenc&  The  plaintiff  testified, 
amongst  other  things,  that  in  the  course  of 
a  conversation  about  her  brother  the  defend- 
ant said  to  her:  "If  you  will  take  care  of 
William  I  will  pay  you  when  I  can."  This 
was  said,  according  to  the  plaintiff's  testi- 
mony, before  tbe  Iraard  and  lodging  or  any 
part  of  it  was  furnished.  It  was  denied  by 
the  defendant,  but  it  could  have  been  found 
that  the  circumstances  under  which  it  was 
claimed  to  have  been  said  and  the  sitaation 
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of  the  brother  corroborated  the  plaintiff. 
Th»  plaintiff  also  testified  to  subsequent  con- 
versations with  the  defendant  of  a  confirma- 
tory nature.  On  the  other  hand  there  was 
evidence  tending  to  show  that  the  account 
which  the  plaintiff  kept  was  charged  to  the 
brother  and  that  It  was  entirely  separate 
from  an  account  which  was  charged  to  the 
defendant  for  board  and  lodging  furnished 
to  her  during  the  first  part  of  the  time  cov- 
ered by  the  account  against  the  brother. 
There  was  also  other  evidence,  such  as  pay- 
ments on  account  by  the  brother  and  a  con- 
versation which  he  had  with  the  plaintiff's 
husband  who  was  her  agent,  and  a  conversa- 
tion between  the  plaintiff's  bookkeeper  and 
the  defendant  which  the  defendant  contended 
showed  that  her  undertaking  was  collateral 
and  not  original  In  Its  nature.  The  case  was 
not  one  where  there  was  practically  no  dis- 
pute as  to  the  material  facte  and  the  question 
became  therefore  one  of  law,  but  the  facta 
were  themselves  In  dispute  and  the  case  was 
therefore  rlghtiy  left  to  the  jury.  No  excep- 
tions were  taken  to  the  Instructions  except 
so  far  as  they  were  Inconsistent  with  the 
rulings  requested,  and  the  Instructions  must 
therefore  be  deemed  to  have  been  correct 
and  such  as  the  case  called  for. 
Bxceptloiui  overruled. 


(m 
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FLINT  et  el  t.  WESTCHESTER  FIRE  INS. 

CO.  et  aL 

(Supreme  Judicial  Court  of  Massachusett*. 

Suffolk.    Jan.  4,  1911.) 

1.  INBUBANCK  (t  311  ♦)— Fibs  1NBUBANCI!—F0B- 
rSITUBK    OF    POLIOT  —  IntEBEST    or    MOBT- 

A  fire  policy,  stipulating  that  it  should  be 
void  if,  without  the  assent  of  insurer,  the  prop- 
erty of  insured  should  be  sold,  and  that  any 
loss  should  be  paid  to  the  mortgagee  as  its 
interests  might  appear,  and  that  no  act  of  any 
other  person  than  the  mortgagee  should  affect 
its  right  to  recover  hi  the  event  of  a  loss,  is 
invalidated  by  a  sale  by  insured  without  the 
consent  of  insurer,  except  as  to  the  mortgagee, 
and  after  a  sale  the  amount  necessary  to  pro- 
tect the  mortgagee  remains  in  force,  subject 
to  the  terms  of  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  IMg.  S§  706,  707.  762-781,  827,  841,  874, 
890,  903;   Dec.  Dig.  {  311.*] 

2.  INSCBANCE    (§    684*)— Fibk   Insubanct  — 
FOBFEITUBE    OF    POUCY. 

Where  a  fire  policy,  stipulating  that  It 
should  be  void  if,  without  the  assent  of  insur- 
er, the  property  of  insured  should  be  sold,  was 
invalidated  by  a  sale  by  Insured  without  the 
assent  of  insurer,  the  rights  of  insured  and  his 
purchaser  under  the  policy  were  unaffected  by 
a  subsequent  contract,  whereby  an  insurance 
company  agreed  to  reinsure  the  outstanding,  ha- 
bilitTes  of  insurer. 

■  [Ed    Note.— For  other  cases,  see   Insurance, 
Dec.  Dig.  §  684.*] 

8.  IwstTBANCE  (§  679*)— Contract  of  Rkid- 
BUBANCB— Rights  and  LiABiurrES. 

An  insurance  comj)any,  contracting  to  re- 
Insure  the  outstanding  risks  of  an  insurer  liable 
under  a  policy  covering  mortgaged  property, 
and  stipulating  that  the  loss,  if  any.  should  be 


payable  to  the  mortgagee  as  its  interests  might 
appear,  and  providing  that,  on  insurer  electing 
to  pay  the  mortgagee  the  amount  secured  on  the 
mortgage,  the  mortgaeree  should  assign  to  in- 
surer the  mortgage  with  the  debt  thereby  se- 
cured, stands  in  the  place  of  insurer,  and,  on 
paying  to  the  mortgagee  the  amount  secured  by 
the  mortgage  in  the  event  of  a  loss,  it  may  elect 
to  take  an  assignment  to  a  third  person  in  trust 
for  it 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  §  679.*] 

Report  from  Superior  Court,  Suffolk  Coun- 
ty; WlUlam  Cushlng  Walt,  Judg& 

Suit  by  Alice  1>.  Flint  and  another  against 
the  Westchester  Fire  Insurance  Company 
and  another.  The  cause  was  heard  on  the 
merits  on  an  agreed  statement  of  facts,  and 
was  reported  to  the  full  court  Bill  dis- 
missed. 

Edward  H.  Warren  procured  from  the 
United  States  Fire  Insurance  Company  a  fire 
policy  on  his  property  Incumbered  by  a  mort- 
gage In  favor  of  the  County  Savings  Bank 
of  Chelsea.  The  policy  stipulated  that  It 
should  be  void  If  without  the  assent  In  writ- 
ing of  Insurer  the  property  was  sold,  and 
that  a  loss.  If  any,  should  be  payable  to  the 
mortgagee  as  Its  rights  might  appear.  In- 
sured conveyed  the  property  to  plaintiff  Alice 
lib  Flint  without  the  consent  of  the  company. 
Subsequently  the  Westchester  Fire  Insurance 
Company  agreed  to  reinsure  the  risks  of 
the  United  States  Fire  Insurance  Company 
on  the  same  terms. 

Noble,  Davis  ft  Stone,  for  plaintiffs.  F. 
W.  Hrown  and  W.  L.  Came,  for  respondents. 

HAMMOND,  J.  This  seems  to  be  a  very 
plain  case.  The  insurance  policy  Issued  by 
the  United  States  Fire  Insurance  Company 
contained  a  provision  that  the  policy  should 
be  void  If  without  tiie  assent  in  writing  or 
In  print  of  the  company  the  property  Insured 
"shall  be  sold  or  this  policy  assigned."  By 
the  subsequent  sale  to  I^lnt  without  .such 
consent  this  condition  was  violated,  and  ex- 
cept as  to  the  mortgagee  which  was  pro- 
tected by  another  clause  hereinafter  men- 
tioned, the  policy  was  void.  Neither  War- 
ren, and  much  less  Flint,  bad  any  Interest  in 
the  policy  as  owner  of  the  property. 

Nor  was  the  situation  changed  by  the  con- 
tract of  reinsurance  between  the  insurer  and 
the  defendant,  the  Westchester  Fire  Insur- 
ance Company.  The  contract  could  not  en- 
large the  rights  of  Warren  or  the  plaintiff 
under  the  policy,  or  renew  rights  already 
lost  The  only  party  as  to  whom  the  con- 
tract still  existed  as  one  of  insurance  was 
the  mortgagee,  the  County  Savings  Bank; 
and  this  was  by  virtue  of  a  clause  in  the 
policy  which  so  far  as  material  to  the  ques- 
tion before  us  reads  as  follows:  "If  this  pol- 
icy shall  be  made  payable  to  a  mortgagee 
of  the  Insured  real  estate,  no  act  or  default 
of  any  person  other  than  such  mortgagee 
or  his  agents,  or  those  clalminK  under  him. 
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shall  affect  such  mortgagee's  right  to  recover 
in  case  of  loss  on  such  real  estate:  provided 
that  •  •  •  whenever  this  company  shall 
be  liable  to  a  mortgagee  for  any  sum  for 
loss  under  this  policy,  for  which  no  liability 
exists  as  to  the  mortgagor,  or  owner,  and 
this  company  shall  elect  by  itself,  or  with 
others,  to  pay  the  mortgagee  the  full  amount 
secured  by  such  mortgage,  then  the  mort- 
gagee shall  assign  and  transfer  to  the  com- 
panies interested,  upon  snch  payment,  the 
said  mortgage,  together  with  the  note  and 
debt  thereby  secured." 

The  defendant  company  stood  in  the  place 
of  the  original  insurer.  It  elected  to  take  an 
assignment  under  this  clause  in  the  policy. 
The  fact  that  at  its  request  the  assignment 
was  made  to  Foster  in  trust  for  the  company 
rather  than  to  the  company  itself  is  of  no 
consequence.  The  assignment  to  him  was  In 
effect  an  assignment  to  the  company.  The 
policy  In  the  case  of  Graves  v.  Hampden 
Fire  Ins.  Co.,  10  Allen,  281,  cited  by  the 
plaintiff,  does  not  appear  to  have  contained 
a  clause  for  an  assignment  like  the  clause 
in  this  policy.  That  case  therefore  is  dear- 
ly distinguishable  from  this. 

It'is  also  immaterial  whether  the  original 
amount  of  Insurance  exceeds  the  amount  of 
the  mortgage.  No  matter  what  was  the  orig- 
inal amount' of  the  insurance,  after  the  sale 
only  the  amount  necessary  for  the  protection 
of  the  mortgagee  still  stood,  and  even  that 
stood  subject  to  the  provision  for  an  assign- 
ment. 

In  accordance  with  the  terms  of  the  report 
the  order  Is: 

BUI  dismissed. 
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(Snpreme  Judicial  Court  of  Massachusetts. 
Essex.    Jan.  S,  1911.) 

1.  Masteb  and  Servant  ({  182*)— Injttbies  to 
Sebvant— Neoliqence  of  Feixow  Sebv- 
ANTS— Statutes— CoNSTBXjcnoN  —  Oiviro 
XiVteot  to  Brtibb  Statuis. 

A  statute  should,  if  practicable,  be  con- 
stmed'so  as  to  give  effect  to  all  parts  of  it 
Therefore,  where  the  act  fSt  1887,  c  270,  {  1, 
d.  2)  making  a  master  liable  to  servants  for  In- 
juries by  negligent  fellow  servants  imposed  lia- 
bility for  negligence  of  employes  whose  sole  and 
principal  dutr  was  that  of  superintendence  was 
amended  by  St  1894,  c.  499,  f  1,  adding  thereto 
"or,  in  the  absence  of  such  snpeilntendent,  of 
any  person  acting  as  superintendent  with  the 
authority  or  consent  of  such  employer"  (Rev. 
Laws,  c.  106,  {  71),  the  two  clauses  must  be 
construed  together,  and  as  the  first  clause  ap- 
plied only  to  a  master  who  had  a  vice  principal, 
and  limited  his  liability  to  injuries  caused  by 
that  servant's  negligence,  the  latter  clause  must 
necessarily  be  construed  as  applying  only  in  the 
case  of  a  master  who  has  a  servant  whose  prin- 
cipal duty  is  that  of  superintendence  and  who 
is  temporarily  absent 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  t  371;    Dec.  Dig.  {  182.*] 


2.  Mastbb  and   Servant  (|  182*)— Injttbibs 

TO  SEBVAN!t<— NEGUGENOE  OF  FBLLOW  SESV- 

ANTS— Statute — Duty  of  Skbvant. 

For  a  servant  to  recover,  under  Rev.  Laws, 
c.  106,  S  71,  which  impoees  liability  on  a  master 
for  the  negligence  of  a  superintendent,  whose 
chief  duty  is  superintending,  or  for  a  servant 
acting  as  such  in  the  superintendent's  absence 
and  with  the  master's  consent,  negligence  In  a 
superintendent  "whose  chief  duty  is  superin- 
tending" must  be  shown,  but  in  case  of  a  sub- 
stitute his  chief  duty  need  not  be  superintend- 
ing. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  371 ;  Dec.  Dig.  f  182.*] 


Exceptions   from    Supsrlor   Court, 
County;  Wm.  B.  Stevens,  Judge. 

Action  by  William  Carney  against  the  A. 
B.  Clark  Company.  Verdict  was  directed  for 
defendant  and  plaintiff  excepted.  Excep- 
tions snstalned. 

William  B.  Sullivan,  Wm.  H.  Fay,  and 
Jas.  J.  Gaffney,  for  plaintiff.  Knox  &  Walsh, 
for  defendant 

HAMMOND,  J.  The  plaintiff,  with  Cleve- 
land and  Macbury,  all  being  employes  of  the 
defendant,  were  laying  "parold"  paper  on  the 
roof  of  one  of  the  defendant's  buildings. 
The  bnllding,  which  was  200  feet  long,  had 
a  pitched  roof,  and  its  eaves  were  50  feet 
above  the  ground.  The  work  was  begun  at 
the  ridge  pole,  parallel  with  which  the  paper 
was  laid  in  strips  3  feet  wide.  While  the 
men  were  standing  upon  a  bracket  staging 
a  few  feet  below  the  eaves,  engaged  in  lay- 
ing the  lower  strip,  a  gust  of  wind  tore  the 
paper  from  the  hands  of  the  other  two  men 
stationed  one  at  each  end,  wrapped  the  pa- 
per around  the  plaintiff,  who  was  stationed 
between  the  two,  and  hurled  him  to  the 
ground. 

The  due  care  of  the  plaintiff  is  admitted. 
There  was  evidence  that  Qeveland  ordered 
that  this  last  strip  of  paper  should  not  be 
temporarily  tacked  to  the  roof,  as  It  was 
unrolled,  and  that  he  had  authority  to  give 
such  an  order.  In  view  of  the  evidence  as 
to  the  giving  of  this  order,  as  to  the  veloci- 
ty of  the  wind,  the  size,  weight  and  textare 
of  the  paper,  the  length  of  the  strip  unrolled, 
the  distance  of  the  staging  from  the  ground 
and  the  consequent  seriousness  of  the  injury 
likely  to  result  to  a  person  through  a  fall 
therefrom,  the  questions  whether  the  order 
was  given,  whether,  if  given,  It  was  a  neg- 
ligent order,  and  whether  the  injury  to  the 
plaintiff  was  caused  thereby,  were  for  the 
Jury, 

The  only  remaining  question  Is  whether 
the  relations  of  the  defendant  to  Cleveland 
and  to  the  plaintiff  were  such  as  to  make  the 
defendant  answerable  for  this  negligence,  or 
in  other  words  whether  the  order  of  Cleve- 
land was  In  law  the  order  of  the  defendant 

The  plaintiff  relies  upon  Rev.  Laws,  c. 
106,  !  71,  d.  2,  which  holds  an  employer  re- 
sponsible to  a  careful  employe  for  (1)  "the 
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negligence  at  a  person  in  the  serrice  of  the 
employer  who  was  entrusted  with  and  was 
exercising  superintendence,  or  (2)  In  the  ab- 
sence of  such  superintendent  of  a  person  act- 
ing as  superintendent  with  the  authority  or 
consent  of  such  employer."  It  Is  plain  that 
the  plaintiff  cannot  stand  upon  the  first  part 
of  the  clause.  There  was  no  evidence  which 
would  Justify  a  finding  that  Cleyeland  was  a 
person  whose  sole  or  principal  duty  was  that 
of  superintendence.  It  certainly  was  not  his 
sole  duty,  and  even  upon  the  plaintiff's  own 
testimony  it  was  not  his  principal  duty.  In 
this  respect  the  case  must  be  regarded  as  one 
of  the  class  of  which  CNell  t.  O'Leary,  184 
SCass.  887,  41  N.  B.  662,  Is  a  type. 

Can  the  plaintiff  stand  upon  the  second 
part  of  that  clause?  This  leads  to  an  inquiry 
as  to  the  meaning  of  that  part  By  a  series 
of  decisions  beginning  with  Farwell  v.  Boston 
&  Worcester  Bailroad,  4  Mete.  49,  88  Am. 
Dec.  339,  It  has  been  constantly  held  by  thla 
court  that  by  the  common  law  of  this  state 
an  employer  who  uses  due  diligence  in  the 
selection  of  competent  and  trustworthy  em- 
ployes and  in  the  furnishing  of  proper  tools 
and  appliances  Is  not  answerable  to  one  em- 
ploy6  for  the  csCrelessness  of  another  when 
both  are  engaged  in  the  same  service,  or, 
more  tersely  stated,  that  the  master  is  not 
responsible  to  one  servant  for  the  careless- 
ness of  a  fellow  servant  And  this  is  so 
even  although  the  negligent  employe  Is  a  su- 
perintendent, or  foreman  acting  within  bis 
sphere  as  such.  Albro  v.  Agawam  Canal,  6 
Gush.  75;  O'Connor  v.  Boberts,  120  Mass. 
227.  St  1887,  c.  270,  however,  changed  in 
many  Imporrtant  respects  the  common  law  up- 
on this  subject  The  first  section  of  that 
statute  provided  that  an  employer  should  be 
answerable,  to  a  careful  employe  for  injury 
caused  to  him  (1)  "by  reason  of  any  defect 
in  the  condition  of  the  ways,  works  or  ma- 
chinery •  •  •  used  in  the  business, 
•  •  •  which  arose  from  or  had  not  been 
discovered  or  remedied  owing  to  the  negli- 
gence of  the  employer  or  of  any  person  in 
the  service  of  the  employer  and  entrusted  by 
him  with  the  duty  of  seeing  that  the  ways, 
works  or  machinery  were  In  proper  condi- 
tion," or  <2)  "by  reason  of  the  negligence  of 
any  person  In  the  service  of  the  employer, 
oitrusted  with  and  exercising  superintend- 
ence, whose  sole  or  principal  duty  is  that  of 
superintendence,"  and  (3)  "by  reason  of  the 
negligence  of  any  person  in  the  service  of 
the  employer  who  has  the  diarge  or  control 
of  any  signal,  switch,  locomotive  engine  or 
train  upon  a  railroad."  It  will  be  noted  that 
in  the  two  particulars  named  in  the  first  and 
third  clauses  respectively  the  person  for 
whose  negligence  the  employer  is  answerable 
need  not  be  a  person  whose  chief  duty  is 
that  of  superintendence,  or  even  (iu  the  first 
clause)  that  of  caring  for  the  proper  condi- 
tion of  the  ways,  etc.,  or  (in  the  third  clause) 
that  of  having  charge  and  control  of  the 
switch,  etc.    It  is  sufficient  if  a  part  and 


even  a  small  part,  of  his  intj  Is  the  carp  at 
the  ways,  or  of  tiie  switch,  etc.  But  when 
the  subject  of  the  liability  of  the  employer 
for  negligence  of  his  employes  in  other  re- 
spects than  those  thus  particularly  specifled 
is  reached,  the  provision  is  that  the  negU> 
gent  employe  must  be  a  person  whose  sole 
or  principal  duty  is  that  of  superintendence. 
Briefly  stated,  the  employer  was  to  be  held 
liable  in  any  event  for  the  act  of  his  em- 
ploye in  the  two  respects  particularly  speci- 
fied, whether  or  not  the  negligent  employe 
was  chiefly  employed  in  other  duties,  but  his 
liability  for  negligence  of  an  employe  in  oth- 
er respects,  that  Is,  his  general  UaUlity  for 
such  n^llgence,  was  confined  to  the  cases 
where  superintendence  was  the  sole  or  prin- 
cipal duty  of  the  negligent  employe.  It  is 
manifest  that  while  the  first  and  third  clause 
might  be  held  applicable  to  every  employer, 
whether  or  not  he  had  a  superintendent 
whose  sole  or  principal  duty  was  that  of  su- 
perintendence, the  second  clause  had  no  such 
broad  application.  With  respect  to  the  lia- 
bility created  by  this  clause  employers  were 
really  divided  Into  two  classes,  of  which  the 
first  was  composed  of  such  as  had  superin- 
tendents of  the  kind  named  in  the  clause, 
and  the  second  of  those  who  did  not  As  to 
the  first  class  the  common  law  was  modified, 
while  as  to  the  second  it  stood  as  before. 
Such  is  the  plain  reading  of  the  clause  and 
such  always  has  been  the  Judicial  construc- 
tion of  it  Malcolm  v.  Fuller,  152  Mass. 
IGO,  25  N.  E  83;  O'Neil  v.  O'Leary,  164 
Mass.  387,  41  N.  E.  662,  and  cases  cited; 
Gardner  v.  New  England  Telephone  &  Tele- 
graph Co.,  170  Mass.  156,  48  N.  E.  937. 

Thus  stood  the  law  for  seven  years,  at  the 
expiration  of  which  time  this  second  clause 
was  amended  ^y  adding  thereto  these  words : 
"Or,  in  the  absence  of  such  superintendent 
of  any  person  acting  as  superintendent  with 
the  authority  or  consent  of  such  employer." 
St  1894,  c.  499.  And  the  second  clause  as 
thus  amended  has  ever  since  stood.  Bev. 
Laws,  c.  106,  S  71.  cL  2;  St  1909,  c.  514.  i 
127,  d.  2. 

What  is  the  effect  of  this  amendment?  It 
may  be  suggested  that  its  effect  is  to  hold 
every  employer  liable,  provided  that  with  his 
authority  or  consent  the  negligent  employe 
be  acting  as  superintendent  entirely  irre- 
spective of  the  question  whether  orr  not  su- 
perintendence be  his  sole  or  principal  duty. 
If  this  be  the  meaning  of  the-  amendment 
there  was  no  necessity  for  retaining  the  first 
part  of  the  clause;  and  the  plain  and  obvi- 
ous course  would  have  been  to  strike  out  the 
second  clause  as  it  originally  stood  and  sub- 
stitute in  its  place  the  words  constituting 
the  amendment  It  may  also  be  suggested 
that  Its  effect  was  to  hold  the  employer  lia- 
ble for  the  negligence  of  a  person  acting  as  a 
temporary  substitute  for  a  superintendent 
whose  sole  or  principal  duty  was  that  of  su- 
perintendence, but  only  in  cases  where  the 
substitute  himself  is  a  person  whose  sol* 
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or  principal  duty  la  tbat  of  superintoideiice. 
If  this  be  its  meaning,  tben  the  amendment 
vas  Dseless  because  It  made  no  cbange.  Nei- 
ther, one  of  these  Interpretations  therefore 
neems  satisfactory.  The  statute  as  amend- 
ed should,  If  It  be  reasonably  practicable  so 
to  do,  be  80  constmed  as  to  give  effect  to 
every  part  of  It,  ajj  well  that  part  which  was 
allowed  to  stand  as  that  part  which  was 
added. 

There  1b  no  dlfflcnlty  In  placing  snch  an 
Interpretation  upon  It  As  the  clause  was 
originally  drawn,  the  negligent  employe  mast 
have  been  a  person  whose  sole  or  principal 
duty  was  that  of  superintendence;  and  un- 
less an  employer  had  such  a  superintendent 
he  was  not  affected  by  the  statute.  But  it 
Is  obvious  that  at  times  this  superintendent 
might  be  temporarily  absent  and  some  p»- 
Bon  for  a  time  might  act  as  his  substitute  by 
the  anthorlty  or  consent  of  the  employer,  and 
yet  not  be  a  person  whose  sole  or  principal 
dnty  was  superintendence.  We  are  of  opin- 
ion that  this  amendment  applies  only  to  such 
a  cajBe.  Since  the  amendment,  as  before,  the 
only"  employers  affected  by  the  clause  are 
those  who  have  a  superintendent  whose  .sole 
or  principal  duty  is  that  of  superintendence. 
The  only  effect  of  the  amendment  Is  to  ex- 
tend their  liability  so  as  to  cover  the  case 
of  the  negligence  of  a  temporary  substitute 
of  such  a  superintendent.  The  employer  who 
bas  snch  a  superintendent  Is  answerable  for 
the  negligence  of  any  sabstitnte  acting  by  the 
authority  or  consent  of  the  employer;  and 
that  Is  so,  entirely  irrespective  of  the  qnalifi- 
cattons  or  general  duties  of  the  substitute. 
Snch  an  Interpretation  gives  doe  effect  to 
the  danse  as  originally  written  and  still  re- 
tained, and  proper  scope  for  the  action  of  the 
amendment.  It  perfects  the  liability  of  the 
employers  originally  affected  by  the  clause, 
and  in  the  general  direction  originally  indi- 
cated. It  Is  suggested  by  the  natural  mean- 
ing of  the  words  "in  the  absence  of  snch  an- 
perintendent"  The  word  "absent,"  as  ap- 
plied to  persons,  primarily  Implies  the  existr 
ence  of  the  person  who  for  the  time  being  is 
not  present  And  with  the  possible  excep- 
tion of  a  case  to  be  hereinafter  mentioned 
snch  seems  to  have  been  the  interpretation 
placed  upon,  the  effect  of  the  amendment 
both  by  the  bar  and  the  courts.  Cases  have 
been  brought  upon  the  first  part  of  the  sec- 
ond danse,  and  the  question  whether  it  was 
material  to  show  that  the  superintendent 
was  one  whose  sole  or  principal  duty  was 
that  of  soperintendence  bas  been  discussed 
by  this  court  as  though  material,  gee  Bald- 
win V.  American  Writing  Paper  Co.,  196 
Mass.  402,  82  N.  B.  1;  Fitzgerald  v.  Worces- 
ter ft  Sonthbridge  St  By.,  200  Mass.  105,  85 
N.  B.  911,  19  I*  R  A.  (N.  S.)  239;  Robertson 
T.  Hersey,  198  Mass.  628,  84  N.-E.  843.  In 
this  last  case  it  was  said  by  Rugg,  J.,  tbat 
tile  chief  question  was  "whether  there  was 
vaffldent  evidence  that  McArthur,  by  the  di- 
rection of  whom  the  compound  pry  was  used, 


was  a  superintendent  'whose  •  •  •  prin- 
cipal dnty  was  that  of  superintendence,'  with- 
in the  meaning  of  these  words  as  used  in 
•  •  •  Rev.  Laws,  c.  106,  {  71."  Perhaps 
the  case  which  contains  the  best  lllnstratlon 
of  the  true  interpretation  of  the  clause  as 
amended  is  Knight  v.  Overman  Wheel  Co., 
174  Mass.  455,  460,  461,  54  N.  B.  890,  892. 
That  was  an  action  brought  under  St  1887, 
c.  270,  {  1,  cl.  2,  as  amended  by  St  1894,  C. 
499,  for  injuries  suffered  by  the  plaintUTs 
intestate,  who  at  the  time  of  the  injury  was 
an  employs  of  the  defendant  It  went  to  the 
Jury  only  on  the  third  and  fourth  counts. 
The  negligence  set  out  In  the  third  count  was 
that  of  "some  parson  in  the  service  of  the 
defendant  Intrusted  with  and  exercising  sn- 
perintendence  whose  s<rie  or  principal  dnty 
was  that  of  superintendence";  and  the  negli- 
gence set  out  in  the  fonrth  count  was  tliat 
of  "some  person  in  the  service  of  the  defend- 
ant who  at  the  time  was  acting  as  superin- 
tendent with  the  authority  and  consent  of 
the  defendant  in  the  absence  of  the  defmd- 
ant's  superintendent"  The  negligence  prov- 
en was  that  of  one  Freeman.  The  defendant 
asked  for  a  ruling  that  tlie  plaintiff  conld 
not  recover  on  either  count— ^n  the  third  be- 
cause there  was  no  evidence  that  Freeman 
was  a  6T^)erlntendent  whose  sole  and  princi- 
pal duty  was  tbat  of  superintendence,  and  on 
the  fourth  because  there  was  po  evidence 
that  Freeman  was  acting  as  superintendent 
with  the  authority  and  consent  of  the  defend- 
ant and  in  the  absence  of  the  defendant's  su- 
perintendent The  requests  were  refused, 
and  in  this  court  the  refusal  was  upheld. 
Lathrop,  J.,  In  giving  the  opini9n  of  the 
court  said:  "As  to  whether  Freeman  was  a 
superintendent,  there  was  no  doubt  that  be 
was  a  foreman  in  charge  of  a  gang,  of  which 
the  plaintlfTs  intestate  was  a  mepiber;  but 
this  fact  alone  does  not  determine  the  ques- 
tion whether  his  prlncii>al  duty  was  that  of 
superintendence.  On  this  point  the  evidence 
was  conflicting."  And  he  finally  says  in  sub- 
stance that  this  question  is  for  the  Jury.  As 
to  the  fourth  count  he  says:  "There  waa 
evidence  in  the  case  that  Freeman  vras  In- 
trusted with  the  duty  of  superintending  the 
work  of  lowering  the  shafting  [by  the  sudden 
fall  of  which  the  plaintiff's  intestate  was  in- 
jured] by  the  general  superintendent  of  the 
defendant  company,  and  that  the  superin- 
tendent took  no  charge  of  the  work,  and  was 
not  present  This  brought  Freeman  within 
the  purview  of  St  1894,  c  499." 

In  this  opinion  the  true  constmctlon,  al- 
though not  explicitly  stated  in  full,  is  still 
clearly  indicated.  In  an  action  under  this 
clause  It  is  necessary  to  show  negligence  .of 
a  superintendent  whose  sole  or  prlnclp<a  duty 
Is  that  of  superintendence,  or  of  a  person 
acting  temporarily  as  his  substitute  in  bis 
absence  by  authority  and  consent  of  the  em- 
ployer, but  the  substitute  need  not  be  shown 
to  be  a  person  whose  sole  or  principal  duty 
is  that  of  auperfaitendencek     Wlie%^yi(nMi«2 
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consent  of  tbe  employer  the  enbstStute  pnta 
on  the  onlform  of  the  original  saperlntend- 
ent,  the  condition  is  the  same  as  though  the 
original  and  not  the  suhstitute  were  the  wear- 
er of  the  uniform.  So  far  as  McGabe  ▼, 
Shields,  175  Mass.  438,  66  N.  El.  699,  con- 
tains anything  Inconsistent  with  this  view 
It  cannot  stand. 

In  the  case  before  ns  the  defendant  cannot 
be  held  upon  the  ground  that  Cleveland's 
principal  duty  was  that  of  superintendence. 
(yNeU  T.  O'Leary,  164  Mass.  387,  41  N.  B. 
662,  and  cases  cited.  But  we  think  there 
was  evidence  that  the  work  of  papering  the 
root  was  under  tbe  general  superintoidence 
of  Clark,  and  that  his  sole  or  principal  duty 
was  that  of  superintendence  and  that  by  tbe 
authority  and  consent  of  the  defendant  act- 
ing through  Clark,  its  chief  executive  otQcer, 
Cleveland  was  acting  as  the  foreman  or  sfu- 
{lerlntendent  of  this  work  in  the  absence  of 
the  general  superintendent  Under  these 
findings  the  case  comes  within  the  last  half 
of  the  clause  In  question  (Knight  t.  Overman 
Wheel  Co.,  174  Mass.  45S,  54  N.  B.  890),  and 
should  have  been  submitted  to  tbe  Jury. 

Exceptions  sustained. 

(207  Uasa.  219) 

RICHARDSON  SHOE  MACHINERY  CO.  T. 

ESSEX  MAGH.  00. 

(Supreme  Judicial  Court  of  Massachusetts. 

Essex.    Jan.  3,  1911.) 

1.  PATEITTS    (t    215*)— CONTBACTS— OoHSiKac- 
TION. 

Plaintiff  and  defendant  in  1906,  being  in- 
terested in  a  machine  then  being  devised  by  de- 
fendant's inventor,  agreed  that  plaintiff  and 
defendant  should  each  pay  one-half  of  all  ex- 
penses hicurred  in  making  an  experimental  ma- 
chine, and  for  further  machines  as  they  should 
mutually  agiee  on,  together  with  the  cost  of 
obtaining  patents,  that  each  should  own  an 
undivided  half  interest  in  the  machines,  pat- 
ents, etc.,  and  that  neiOier  company  should  sell, 
lease,  or  grant  licenses  to  use  or  otherwise  dis- 
poae  of  or  make  use  of  his  interest  without  the 
written  consent  of  the  other  company.  Held, 
that  such  a  contract  contemplated  that  the  title 
to  the  invention,  as  well  as  any  patents  that 
might  be  obtained  thereon,  should  be  vested  by 
proper  instruments  of  assignment  or  otherwfaie 
m  both  parties,  and  that,  except  as  limited  bv 
the  terms  of  the  agreement,  each  party  should 
have  power  to  deal  with  his  own  interest  as  he 
■aw  fit. 

[Ed.  Note.— For  other  cases,  see  Patents, 
Gent  Dig.  {  328;   Dec.  Dig.  (  215i*l 

2.  Patents  (J  183*)  — Rights  of  IsvEirroa 
BxroBE  Patent— AssioNUZNT. 

An  inventor  or  his  assignee  has,  before  the 
issuance  or  allowance  of  a  patent  an  inchoate 
right  of  pnoperty  in  his  invention  and  in  a  pend- 
ing application  for  a  patent  which  he  may  as- 
sign, or  with  which  he  may  deal,  as  an  article 
of  property. 

lEi.  Note.— For  other  cases,  see  Patents, 
Cent  Dig.  {§  25&-282;   Dec.  Dig.  f  183.*] 

&  Patents  ({  215*>— COrtbacts— Constbuo- 

raON— OWREBSHIP. 

Plaintiff  and  defendant  being  interested  in 
•B  invention,  agreed  that  each  should  pay  half 
the  expenses  of   makint;   an   experimental   ma- 


chine, and  any  further  machines  leqnircd,  Oat 
they  should  bear  equally  the  cost  of  obtaininc 
patents,  and  that  each  should  own  an  undivided 
one-half  in  the  machines,  patents,  etc.,  and  that 
neither  could  sell,  lease,  or  grant  licenses  to  use 
or  otherwise  dispose  of  his  half  interest  with- 
out the  written  consent  of  the  other  company. 
Held,  that  since  the  assignments  or  licenses 
which  mieht  have  I>een  made  by  the  parties 
under  such  agreement  could  have  -been  made 
before  as  well  as  after  the  final  issuance  of  the 
patent,  or  even  before  the  filing  of  the  appli- 
cation therefor,  the  agreement  should  be  con- 
strued to  cover  and  establish  the  rights  of  the 
parties  to  the  invention  itself  and  to  the  ap- 
plication for  a  patent  as  well  as  to  the  patent 
when  obtained. 

'[Ed.    Note.— For   other    cases,    see    Patents, 
Cent  Dig.  {  328;   Dec.  Dig.  J  215.*] 

4.  Patents  (S  215*)— Oontbaot»-Cowbibuo- 

TION— Rioht. 

Where  plaintiff  and  defendant  interested  in 
certain  shoe-making  manufacturing  machinery, 
agreed  that  each  should  bear  <me-half  of  all  the 
expenses  incurred  in  making  an  experimental 
machine,  and  any  further  machines  which  they 
should  mutually  agree  on,  and  also  share  equal- 
ly the  cost  of  obtaining  patents,  and  each  should 
own  an  undivided  half  interest  in  the  machines, 
patents,  etc.,  the  agreement  could  not  be  re- 
garded as  a  mere  license,  nor  was  it  limited  to 
the  experimental  machine. 

[Eld.    Note.— BV>r    other    cases,    see    Patents, 
O^nt  Dig.  I  328;   Dec.  Dig.  {  216.*] 

6.  Specifio  Pebfobmance  (|  121*)— Owneb- 
SHiP  oT  Invention— GoNTBACT—REscissiozi 
—Evidence. 

In  a  suit  for  specific  performance  of  a  con- 
tract for  the  mutual  ownership  of  an  exi>eri- 
mental  shoe  machine,  and  other  machines  to  be 
manufactured,  and  any  patents  to  be  issued 
thereon,  etc.,  evidence  held  insufficient  to  war- 
rant a  finding  that  the  agreement  had  been  ab- 
rogated or  rescinded. 

[Ed.  Note. — ^For  other  cases,  see  Specific  Pei^ 
formanoe,  De&  Dig.  {  121.*] 

6.  SpEcmo  Pebtobmanoe  (|  8*)— Rioht— J0- 

DICIAI,  DtSCBETION. 

An  application  for  specific  performance  is 
addressed  to  the  judicial  discretion  of  the  court 
to  he  exercised  on  equitable  considerations,  in 
view  of  all  tiie  circumstances  of  the  particular 
case. 

[Va.  Note^— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {{  7,  8 ;   Dec  Dig.  {  &•] 

7.  SpeoIfic  Pebfohmanob  (I  14*)— Contbaots 
—Right  to  Relief  —  Axtebed  Cibcum- 
stances. 

Complainant  and  defendant,  being  in  cont- 
petition  in  the  sale  of  shoe  machinery  with  an- 
other company  which  controlled  at  least  98  per 
cent  of  all  the  shoe  machines  In  the  United 
States,  and  having  developed  a  cutting  press 
for  dieing  uppers  for  boots  and  shoes,  con- 
tracted that  each  should  pay  one-half  of  the  ex- 
penses incurred  in  making  an  experimental  ma- 
chine, and  any  other  machines  which  they 
shoidd  mutually  agree  on,  and  tbe  cost  of  ob- 
taining patents,  and  that  each  should  own  an 
undivided  half  interest  in  the  madiines,  pat- 
ents, etc,  and  that  neither  could  dispose  of  or 
make  use  of  his  half  interest  without  the  writ- 
ten consent  of  the  other  company.  Defendant 
having  obtained  an  assignment  of  the  patent  on 
the  machine  in  question  from  the  Inventor,  re- 
fused to  assign  a  half  interest  therein  to  com- 
plainant after  the  company  with  which  both 
were  in  previous  competition  had  acqnired  a  con- 
trolling interest  in  complainant's  stock.  H«li. 
that  complainant  could  not  under  such  cir- 
cumstances, enforce  specific  performance  of  the 
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contract,  as  the  change  in  the  control  of  com- 
plainant would  cause  the  agreement  to  operate 
in  a  manner  different  from  what  was  present 
in  the  minds  of  the  parties  when  it  was  made. 

[Bd.  Note.— For  other  cases,  see  Specific  Per- 
foimance,  Cent  Dig.  {  33;    Dec  Dig.  (  14.*] 

8.  SFKCino   Pkbpobuaros  ({   X83*}— Natdbe 

or  Reiixdt — Dakaqbs. 

Where  complainant  Is  not  entitled  to  spe- 
cific performance,  but  is  entitled  to  recover 
damages,  the  appellate  court  will  order  the  bill 
dismissed  without  prejudice  to  an  action  at  law, 
unless  complainant  requests  and  obtains  leave 
from  the  superior  court  to  retain  the  bill  for 
•n  assessment  of  damages.  ' 

[Ed.  Note.— For  other  casea,  see  Specific  Per- 
formance, Dec.  Dig.  I  133.*] 

Oftse  Reserved  from  Superior  Court,  Es- 
sex Coniil7;    Franklin  O.  Fessenden,  Judge. 

Bill  by  the  Ricbatdson  Shoe  Machinery 
Company  against  the  Essex  Machine  Com- 
pany to  enforce  a  written  agreement  relating 
to  the  handling  and  sale  of  shoe  machinery. 
Case  reserved  and  reported  to  the  fall  conrt 
Bill  dismissed,  without  prejudice  to  an  ac- 
tion at  law,  unless  plaintiff  shall  reqnest 
the  superior  court  to  retain  the  bill  for  as- 
sessment of  damages,  and  that  court  shall 
see  fit  to  grant  plaintttTs  reqnest 

On  April  27,  1908,  complainant  and  defend- 
ant, being  Jointly  Interested  In  developing 
and  exploiting  a  cutting  press  for  dleiug 
uppers  of  boots  and  shoes  and  the  invention 
embodied  ther^n,  entered  Into  a  written 
agreement  reciting:  "Whereas,  the  Essex 
Machine  Company  and  the  Richardson  Shoe 
Machinery  Company,  both  of  Lynn,  Massa- 
chnsetts,  are  engaged  in  producing  a  cutting 
press  for  dlelng  uppers  of  boots  and  shoes, 
it  Is  hereby  agreed  as  follows:  Each  of  the 
aforesaid  companies  is  to  pay  one-half  of  aU 
expenses  Incurred  In  the  making  of  the  ex- 
perimental machine,  and  any  further  ma- 
chines which  they  may  mutually  agree  up- 
on, and  the  cost  of  obtaining  patents,  etc., 
and  each  is  to  own  an  undivided  half  in- 
terest in  the  machines,  patents,  etc.,  and 
neither  company  is  to  sell,  lease,  grant  li- 
censes to  use,  or  otherwise  dispose  of  or 
make  use  of  its  half  interest  without  the 
written  consent  of  the  other  company." 

In  accordance  with  the  terms  of  this  agree- 
ment, the  machine  or  machines  em'bodylng 
the  invention  above  referred  to  was  built 
at  the  machine  shop  of  the  defendant  com- 
pany at  the  joint  expense  of  plaintiff  and 
defendant,  and  a  large  amount  of  experi- 
mental work]  at  the  Joint  exi>ense  of  both 
done  thereon,  with  a  view  to  obtaining  a 
macliine  which  would  be  commercially  valua- 
ble and  operative.  At  the  request  of  com- 
plainant and  defendant,  and  at  their  Joint 
expense,  application  for  a  patent  on  the  in- 
vention and  improvements  embodied  in  and 
relating  to  said  machine  was  filed  by  one 
Reed,  the  inventor,  on  May  27,  1908.  At  the 
same  time  Reed  executed  an  assignment  of 
bis  entire  right,  title  and  interest  in  and 


to  the  Invention.  This  assignment  requested 
the  Commissioner  of  Patents  to  issue  any 
letters  patent  which  might  be  granted  oa 
said  Invention  to  the  Essex  Machine  Com- 
pany as  assignee,  and  was  duly  recorded  in 
the  United  States  Patent  Offlca  The  ap- 
plication for  a  patent  was  prosecuted  at  the 
Joint  expense  of  plalntitf  and  defendant,  and 
the  application  was  subsequently  allowed  on 
condition  that  the  final  fee  be  paid  on  or 
before  Decemt)er  6,  1900.  The  defendant, 
though  requested  to  assign  to  complainant  Its 
share  of  the  patent,  has  repudiated  the  agree- 
ment and  all  obligations  imposed  on  It  there- 
under,  and  has  refused  to  execute  any  as- 
signment  to  secure  complainant's  one-half  in- 
terest in  the  Invention,  wherefore  complain- 
ant prays  specific  i)erformance. 

W.  B.  Farr  and  N.  B.  Todd,  for  complain- 
ant    W.  Qulnby,  for  defendant  i 

SHELDON,  J.  It  iB  tmdlsputed  that  the 
agreement  now  sought  to  be  enforced  was 
made  concerning  the  machine  then  in  process 
of  construction  and  embodying  the  invention 
and  improvements  of  Reed,  which  Is  mention- 
ed in  the  plaintlfTs  bill.  The  plalntUf  claims 
that  by  the  correct  construction  of  this 
agreement  it  is  now  entitled  to  a  decree  de- 
claring that  it  is  Jointly  interested  with  the 
defendant  in  the  said  invention  and  improve- 
ments, and  ordering  the  defendant  to  assign 
to  it  one-half  interest  therein  and  in  the 
application  for  letters  patent  now  pending 
in  the  name  of  the  defendant  as  assignee  of 
Reed.  The  defendant  rests  Its  claim  that 
no  such  decree  should  be  entered,  upon  its 
contentions  that  the  agreement  was  not  to 
be  carried  out  and  cannot  be  enforced  until 
letters  patent  upon  the  Invention  shall  have 
been  actually  issued,  that  there  is  no  agree- 
ment to  assign  anything,  that  the  alleg^ed 
agreement  Is  only  a  license  and  has  as  yet 
no  other  subject-matter  than  an  experimental 
machine,  which  Is  of  no  value ;  and  that  be- 
fore the  assignment  made  by  Reed  to  the 
plaintiff  the  agreement  was  rescinded  and 
abrogated  by  the  parties  and  Is  no  longer 
In  existence.  It  is  also  suggested  that  the 
agreement  if  otherwise  valid  and  enforce- 
able, yet  ooght  not  to  be  specifically  en- 
forced in  equity,  for  the  reason  that  since  it 
was  made  the  United  Shoe  Machinery  Com- 
pany has  become  the  owner  of  the  entir« 
capital  stock  of  the  plaintiff  corporation  and 
all  the  tangible  property  of  the  latter  except 
this  agreement  has  been  transferred  to  that 
company  (hereinafter  called  the  United  Com- 
pany), the  plaintiff  company  having  been 
theretofore  a  competitor  in  business  of  the 
United  Company ;  that  this  suit  is  now  pros- 
ecuted at  the  Instance  and  really  for  the 
benefit  of  the  United  Company,  and  that  the 
result  of  Its  success  would  be  and  is  Intend- 
ed to  be  to  prevent  the  defendant  from  put- 
ting upon  the  market  the  new  machines  in 
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competition  with  those  of  the  United  Com- 
pany, or  at  least  materially  to  hamper  the 
efforts  of  the  defendant  In  that  direction, 
whereas  the  main  object  of  both  the  plain- 
tiff and  the  defendant  In  making  the  agree- 
ment was  to  enable  them;  the  one  as  the 
manofactnrer  and  the  other  as  the  seller  of 
the  projected  machines,  to  compete  better 
and  more  adrantageously  with  the  United 
Company. 

1.  In  our  opinion,  the  agreement  In  ques- 
tion was  designed  to  make  the  parties  the 
e^ual  owners  of  both  the  Invention  and  of 
any  letters  patent  that  might  be  Issued  there- 
on. Each  of  them  was  to  pay  one-half  of 
the  cost  of  oonetructlng  the  experimental 
machine  and  of  any  other  machines  that 
might  be  agreed  upon.  They  were  to  con- 
tribute equally  to  the  cost  of  obtaining  pat- 
ents. Each  was  to  own  an  undlrlded  half 
Interest  in  the  machines  and  the  patents.  It 
was  clearl]^  contemplated  that  the  title  to 
the  invention  Itself  as  well  as  to  the  patent 
that  might  be  obtained  thereon  should  be 
vested  by  proper  instruments  of  assignment 
or  otherwise  In  both  parties,  and  that,  except 
as  limited  by  the  terms  of  the  agreement 
itself,  each  one  should  have  the  power  to 
deal  with  Its  own  Interests;  for  there  was 
an  express  stipulation  that  neither  party 
should  sell  or  lease  Its  half,  interest  or  grant 
any  licenses  thereunder  or  make  any  other 
use  or  disposition  thereof  without  the  writ- 
ten consent  of  the  other  party. 

The  Inventor  or  his  assignee  has  before  the 
issuance  or  allowance  of  a  patent  an  in- 
choate right  of  property  in  his  Invention 
and  in  a  pending  application  for  a  patent, 
which  he  may  assign  or  with  which  be  may 
deal  as  an  article  of  property.  Somerby  v. 
Buntln,  US  Mass.  270,  19  Am.  Bep.  459; 
Adams  v.  Messinger,  147  Mass.  185,  17  N. 
B.  491,  9  Am.  St  Bep.  679 ;  Currier  v.  Hal- 
lowell,  158  Mass.  254,  255,  33  N.  E.  497; 
Lamson  v.  Martin,  159  Mass.  557,  562,  35 
N.  B.  78;  Burton  v.  Burton  Stock  Car  Co., 
171  Mass.  437,  50  N.  B.  1029;  Gayler  v. 
Wilder,  10  How.  477,  13  L.  Ed.  504;  Eun- 
stetler  ▼.  Atkinson,  4  MacArthur  &  M.  (D. 
C)  382.  The  assignments  or  licenses  which 
might  have  been  made  by  the  parties  under 
this  agreement  could  have  been  made  before 
as  well  as  after  the  actual  issuance  of  the 
patent  or  even  the  filing  of  the  application 
therefor.  It  seems  plain  to  us  that  the 
agreement  must  be  construed  to  cover  and 
establish  the  rights  of  the  parties  to  the 
Invention  Itself  and  to  the  application  for  a 
patent  as  well  as  to  the  patent  when  that 
should  have  been  obtained. 

2.  For  the  same  reasons  the  subject-matter 
of  the  agreement  Is  not  limited  to  the  ex- 
I)erimental  machine  therein  mentioned;  and 
it  would  not  be  material  to  determine  the 
value  of  that  machine.  Nor  can  the  agree- 
ment be  regarded  as  merely  a  license. 

8.  Upon  the  evidence  It  does  not  satisfac- 
torily appear  that  the  agreement  has  been 


abrogated  or  rescinded.  The  defendant  re- 
lies mainly  upon  the  fact  that  when  the  ai»- 
plicatlon  was  about  to  be  made  Bichardson, 
who  represented  the  plaintiff,  caused  two  as- 
signments to  -be  drawn,  each  transferring 
one-half  interest  In  the  invention,  the  appli- 
cation, and  the  t)atent  to  be  Issued  thereon, 
and  running  respectively  to  the  plaintiff  and 
the  defendant  The  agreement  now  in  suit 
was  shown  to  Beed  the  inventor,  and  he  was 
requested  by  Bichardson  to  execute  the  as- 
signments In  order  to  carry  out  the  intent 
of  the  agreement  Beed  however  refused 
to  do  so,  and  declared  that  be  would  not  as- 
sign his  invention  to  any  one  while  that 
agreement  remained  in  force.  Bichardson 
said  that  he  desired  only  the  agency  to  sell 
the  proposed  machines,  or  as  one  witness  pot 
It,  that  he  merely  "wanted  the  selling  aid." 
Beed  also  said  that  he  would  not  assign  to 
the  Richardson  Company  at  all,  and  that 
he  would  assign  to  the  defendant  only  if  that 
agreement  was  d(Hie  away  with.  Blchard8<m 
made  no  reply  to  this,  and  thereupon  Beed 
made  the  assignment  to  the  defendant  It 
does  not  appear  that  Beed  was  under  uty 
obligation  to  assign  his  rights  to  elth»  ol 
the  parties;  indeed,  there  are  in  the  evU 
dence  some  Intimations  to  the  contrary ;  and 
it  cannot  be  presumed  that  there  was  such 
an  obligation.  American  Circular  Loom  Co. 
V.  Wilson,  198  Mass.  182,  201,  84  N.  B.  133, 
120  Am.  St  Bep.  409. 

The  question  presented  It  very  different 
from  what  It  would  be  If  this  suit  were 
against  Beed.  In  that  event  It  might  for- 
cibly be  contended  that  Beed's  action  had 
been  induced  by  the  silence  and  apparent  ac- 
quiescence of  the  plaintiff  acting  through 
Bichardson,  and  that  the  plaintiff  could  not 
now  claim  against  Beed  that  the  agreement 
remained  in  forc&  But  Beed  Is  not  a  party 
to  this  suit;  he  has  not  sought  to  Intervene 
and  no  present  rights  of  his  are  shown  to  be 
involved  in  it  He  has  parted  absolutely 
with  his  right  to  control  the  Invention  and 
the  patent  that  may  be  obtained  thereon,  and 
la  not  concerned  with  any  future  disposition 
that  may  be  made  thereof.  The  only  ques- 
tion is  between  the  plaintiff  and  the  defend- 
ant ;  and  the  claim  that  they  have  abrogated 
the  agreement  can  be  established  only  by 
proof  that  the  minds  of  both  of  them  have 
met  in  an  assent  to  that  proposition,  or  that 
the  plaintiff  Is  estopped  as  to  the  defendant 
to  deny  that  there  has  been  such  an  assent 
Banewur  v.  Levenson,  171  Mass.  1,  12,  50 
N.  E.  10;  BolUna  v.  Marsh,  128  Mass.  116. 
120.  Undoubtedly  we  must  consider  what 
took  place,  as  already  stated,  just  before  the 
assignment  to  the  defendant  was  made ;  but 
this  is  only  one  item  of  evidence^  After  the 
defendant  had  taken  Its  assignment  and 
after  the  alleged  rescission  of  the  agreement, 
both  parties  treated  It  as  still  in  force.  Va- 
rious items  of  expense  Incurred  in  prosecut- 
ing the  application  for  a  patent  or  for  labor 
and  materials  upon  the  machine  or  models 
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thereof  were  paid  by  one  part7  and  contrlb- 
nted  to  by  the  other,  as  tras  called  for*  by  the 
agreement  Neither  of  them  acted  tn  any 
respect  as  If  the  agreement  had  been  done 
away  with.  No  such  claim  was  made  by  the 
defendant  untU  the  fall  of  1909,  shortly  be- 
fore the  flUng  of  the  bill.  This  ground  of 
dtfense  must  fall. 

4.  At  and  before  the  tiine  of  making  this 
agreement  the  plaintiff  was  engaged  in  sell- 
ing a  sewing  machine  for  the  manufacture  of 
shoes,  and  these  machines  were  made  for  it 
by'  the  defendant.  The  plaintiff  had  also  the 
American  agency  for  selling  an  English  ma- 
chine used  in  that  manufacture,  called  a 
"cUcklng  press";  and  Heed's  invention  was 
for  an  improved  clicking  press.  It  appears 
from  the  evidence  that  the  object  of  the  par- 
ties to  the  agreement  was  to  obtain  a  new 
clicking  press,  which  should  be  manufactur- 
ed by  the  defendant  and  sold  by  the  plain- 
tiff to  the  profit  of  both  parties,  and  to  make 
It  certain  that  this  new  machine  should  be 
used  only  by  themselves  and  should  not  be 
available  to  tbelr  competitors  in  business,  the 
principal  one  of  those  competitors  being  the 
United  Company.  In  other  words,  one  of 
the  leading  motives  of  both  parties  in  mak- 
ing the  agreement  was  to  enable  them,  In 
their  respective  domains  of  seller  and  mann- 
factorer,  to  compete  more  successfully  with 
the  United  Company.  But  plainly  the  car- 
rying out  ot  this  purpose  nnder  the  agree- 
ment will  be  materially  Impeded  and  proba- 
bly whoUy  prevented  by  the  tact  that  the 
Uidted  Company  has  now  not  only  become 
the  owner  of  all  the  property  of  the  plaintiff 
except  this  agreement,  but  also  has  acquir- 
ed and  now  holds  all  the  capital  stock  of 
the  plaintiff  company,'  and  so  wholly  domi- 
nates and  controls  its  future  action.  It  is 
true  that  the  plaintiff's  corporate  identity  re- 
mains unchanged,  and  that  the  plaintiff  of- 
fers to  do  all  that  is  required  of  it  by  the 
terms  of.  the  agreement  But  it  stUl  remains 
true  that  the  object  which  was  in  the  minds 
of  the  parties,  the  object  which  it  was  their 
main  purpose  to  achieve  in  making  the  agree- 
ment, will  no  longer  be  attained,  will  prob- 
ably be  made  incapable  of  attainment,  if  the 
agreement  is  BX)eclflcally  enforced.  Under 
■nch  circimistances  specific  performance 
ought  not  to  be  decreed. 

It  Is  settled  that  an  application  for  the 
specific  performance  of  any  agreement  is  ad- 
dressed to  the  Judicial  discretion  of  the  court, 
to  be  exercised  upon  equitable  considerations 
In  view  of  all  the  circumstances  of  the  par- 
ticular case.  Curran  v.  Holyoke  Water  Pow- 
er Co.,  116  Mass.  90;  Thaxter  v.  Sprague, 
159  Mass.  387,  34  N.  Bl  641.  The  fact  that 
an  agreement  would  now  operate  in  a  man- 
ner different  from  what  was  present  In  the 
minds  of  both  parties  when  it  was  made  is 
of  itsdf  a  sufficient  reason  for  refusing  spe- 
cific performance.    Western  Railroad  v.  Bab- 


cock,  6  Mete.  (Mass.)  S46,  852;  Lee  v.  Khrby, 
104  Masa  420,  427.  This  is  the  underlying 
doctrine  of  such  cases  as  Cawley  v.  Jean, 
189  Mass.  220,  225,  75  N.  E.  614;  Lamson  t. 
MarUn,  159  Mass.  557,  562,  35  N.  E.  78;  and 
Chute  V.  Qulncy,  156  Mass.  189,  30  N.  B. 
550.  This  case  is  not  one  in  which  the  pur- 
pose of  only  one  party  unknown  to  the  other 
will  be  frustrated,  as  In  Morley  v.  Claver^ 
ing,  29  Beav.  84^  Adams  v.  Wear,  1  Bro.  Ch. 
667,  and  Hickson  v.  aarke,  26  Grant  Ch. 
173.  Here  the  common  purpose  of  both  par- 
ties has  beea  destroyed  by  the  act  of  the 
plaintiff  after  the  agreement  was  mada 
That  this  is  a  sufiSldent  reason  for  refusing 
specific  performance  is  manifest  Stone  v. 
Pratt.  26  111.  25 ;  Gotthelf  v.  Stranahan,  188 
N.  X.  845,  34  N.  B.  286,  20  L.  R.  A.  465; 
Bradford,  Eldred  St  Cuba  R.  R.  t.  New  York, 
Lake  Erie  &  Western  R.  R.,  128  ;N.  T.  816, 
326,  25  N.  E.  499,  11  L.  B.  A.  116;  Wadick 
v.  Mace,  191  N.  T.  1,  88  N.  B.  671;  Waters 
V.  Howard,  8  Gill  (Md.)  262,  281 ;  Plnglo  T. 
Conner,  66  Mich.  187,  193,  33  N.  W.  386. 

The  bill  must  be  dismissed  without  prejo- 
dice  to  an  action  at  law,  unless  the  plain* 
tiff  shall  request  the  superior  court  to  retain 
the  biU  for  an  assessment  of  damages,  and 
that  court  shall  see  fit  to  grant  its  request 
Banaghan  v.  Malaney,  200  Mass.  46,  85  M. 
E.  839,  128  Am.  St  Rep.  87& 

So  ordwed. 

(unuaM.  170 
HILLMAN  T.  B6STON  BLBTVATBD  RT. 

CO.    (two  cases). 

(Supreme  Judicial  Court  of  Massachoaetts. 

Middlesex.     Jan.  6,   1911.) 

Stbkst  RAIXBOA.DS  ({  82*)— LiOKHBJtKS— Who 

Any. 

At  a  transfer  station  of  surface  and  eleva^ 
ed  lines,  the  surface  lines  connected  with  oppo- 
site sides  of  the  platform,  which  was  intersect- 
ed by  the  elevated  track,  which  was  depressed; 
the  car  platforms  being  at  the  level  of  the  plat- 
foim.  The  company  provided  a  subway  under 
this  track  for  surface  car  patrons,  and  signs 
directed  them ;  but  many  people  crossed  on  the 
elevated  car  platforms,  and  they  were  not  in- 
terfered with.  Althoagh  servants  of  the  com- 
pany were  instructed  not  to  permit  this,  it  ap- 
peared tiiey  could  not  distinguish  between  these 
and  re^lar  elevated  passengers,  and  the  order 
was  not  enforced.  Held,  that  these  people  were 
not  invited  to  cross;  passive  acquiescence  not 
being  an  invitadon,  and  It  being  impracticable 
to  prevent  such  passage  without  interference 
with  defendant's  business  in  the  use  of  the 
premises. 

[Bd.  Note-.— For  other  cases,  see  Street  Rait 
roads,  Cent  Dig.  I  178;   Dec.  Dig.  {  82.*] 

Exceptions  from  Superior  Court,  Middlesex 
County;  Loranus  B.  Hitcbcodc,  Judge. 

Actions  by  Bfary  J.  Hlllman  and  by  John 
J.  Hillman  against  the  Boston  Elevated  Rail- 
way Company.  Verdict  in  each  case  for  de- 
fendant and  plalntiffB  except  Bxceptlona 
overmled. 


Stover  ft  Sweetser,  for  plnintiflV 
Shuebruk,  for  defendant 


Waltw 
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LORINU,  J.  The  only  questioii  in  this 
case  Is  whether  the  evidence  warranted  the 
Jury  in  finding  that  the  plaintiff  in  the  first 
action  was  Inrlted  by  the  defendant  to  go 
from  one  to  the  other  platform  In  its  Sul- 
livan Square  station  by  crossing  over  an 
elevated  train  which  was  standing  between 
the  two  platforms  to  discharge  and  receive 
passengers. 

Sullivan  Square  station  Is  primarily  a 
transfer  station.  Through  the  center  of  it 
runs  the  single  trade  of  the  defendant's  ele- 
vated railway.  This  track  runs  north  and 
sooth  and'is  In  a  pit  about  four  feet  below 
the  station  platforms.  The  station  platforms 
are  on  a  level  with  the  platforms  of  the  cars 
of  the  elevated  trains.  Surface  cars  from 
and  to  Somervllle  and  beyond  run  np  an  in- 
cline onto  five  tracks  with  dead  ends,  which 
are  reached  from  the  platform  on  the  west 
of  this  pit  through  which  the  elevated  trains 
run.  Similarly  surface  cars  from  and  to 
Everett  and  Maiden  run  up  an  incline  onto 
four  tracks  on  the  east  side  of  the  pit  Pas- 
sengers who  have  taken  a  surface  car  at 
^mervllle  for  a  point  reached  by  a  surface 
car  running  to  Everett  or  Maiden  have  to 
pass  from  the  west  to  the  east  platform, 
which  (as  we  have  said)  are  separated  by 
this  pit  font'  feet  deep,  extending  the  whole 
length  of  the  platforms.  A  subway  had  been 
constructed  by  the  defendant  for  this  pur- 
pose at  the  south  end  of  the  station,  which 
led  down  under  the  pit  and  up  to  the  plat- 
form on  the  Other  side.  There  was  a  turn- 
stile and  ticket  office  tit  Seach  entrance  to  the 
subway,  and  a  ticket  was'  given  to  each  pas- 
senger on  his  entering  It.  There  was  a  sign 
on  the  west  platform  (the  platform  on  which 
the  plaintiffs  disembarked)  near  the  entrance 
to  the  subway,  on  which  was  printed  In  large 
letters,  "Subway  to  East  Platform,"  with  an 
"index  hand"  pointing  to  it;  and  on  the 
ticket  office  at.  the  entrance  another  sign,  In 
smaller  letters,  on  which  was  printed  "Trans- 
fer to  surface  cars  and  East  Platform." 

On  the  morning  In  question  the  plaintiff  in 
the  first  action  and  her  husband  (the  plain- 
tiff in  the  second  action)  left  their  home  in 
West  Somervllle  to  visit  their  son  who  lived 
In  Maiden.  The  plaintiff  was  a  woman  68 
years  of  age  and  her  husband  (as  she  testi- 
fied) was  aged,  feeble  and  Just  recovering 
from  a  paralytic  shock.  When  the. plaintiff 
and  her  husband  disembarked  in  the  Sulli- 
van Square  station  there  was  an  elevated 
train  standing  between  the  two  platforms, 
with  the  gates  on  its  car  platforms  open. 
The  plaintiff  assisted  and  guided  her  hus- 
band onto  the  platform  of  one  of  the  cars  of 
this  train  and  was  about  to  follow  him  when 
another  woman  crowded  in  between  them. 
The  husband  reached  the  east  platform  in 
safety,  but  as  the  plaintiff  was  stepping  from 
the  car  platform  to  the  east  platform  of  the 
station  the  starting  gong  sounded  and  the 
brakeman  closed  the  gate.  The  plaintiff  at 
once  felt  that  her  ^eea  was  caught,  turned 


round  and  tried  to  free  it  by  pushing  on  the 
gate.  A  guard  on  the  station  platform  call- 
ed "Open  the  gate,"  but  before  the  brakeman 
who  was  then  looking  into  the  car  did  so  the 
plaintiff  was  thrown  down  and  dragged  some 
distance  along  the  platform  of  the  station. 
The  plaintiff  testified  that  she  knew  the  sub- 
way was  there  for  the  purpose  of  enabling 
passengers  to  go,  from  one  platform  to  the 
other,  but  that  she  did  not  want  to  take  her 
husband  up  and  down  the  two  fiights  of 
steps;  *^at  she  feared  the  ex«rtlon  would 
be  bad  for  him,"  and  took  the  way  actbes 
the  elevated  train  "for  her  own  convenience." 

The  plaintiff  contends  that  there  was  evi- 
dence in  the  case  which  warranted  the  Jury 
in  finding  that  the  defendant  had  Invited  her 
to  use  the  elevated  train  as  she  did  use  it 
The  evidence  on  which  this  contention  is 
based  consists  of  the  plaintiff's  testimony 
that  "she  had  frequently  seen  other  people 
use  trains  as  a  bridge  in  crossing  from  one 
platform  to  the  other,"  and  "she  had  never 
seen  any  signs  or  notices  displayed  in  tlie 
terminal  forbidding  such  crossing  by  means 
of  the  trains,  and  she  had  never  seen  any 
attempts  made  by  the  guards  or  trainmen  to 
prevent  It"  There  was  testimony  from  two 
other  witnesses  that  "it  was  a  general  prac- 
tice for  passengers  going  from  one  platform 
to  the  other  to  walk  across  the  platform  of 
the  elevated  cars  standing  in  the  station  or 
through  the  cars,"  meaning  through  the 
doors  in  the  middle  of  the  sides  of  the  cars; 
that  "there  were  no  notices  posted  by  the 
defendant  forbidding'  people  to  cioss  from 
one  platform  to  the  other  by  means  of  the 
trains  standing  there,  and  he  had  never  seeil 
any  employ^  of  the  defendant  forbidding  any 
person  to  use  the  trains  for  this  purpose  or 
attempting  to  prevent  any  one  from  so  us- 
ing them."  The  defendant's  station  master 
testified  that  "he  had  seen  people  use  the  ele- 
vated trains  to  cross  the  tracks;  that  they 
had  done  so  every  day."  Several  of  the  de- 
fendant's employes  testified  "that  they  had 
been  instructed  not  to  allow  people  to  cross 
by  the  trains,  and  when  people  asked  them 
how  to  cross  to  the  further  platform  they 
always  directed  them  to  use  the  subway; 
that  passengers  used  the  trains  as  a  means 
to  cross;  and  that  witnesses  did  not  and 
could  not  attempt  to  stop  them,  because 
when  a  person  stepped  onto  the  platform  of 
an  elevated  car  it  was  impossible  to  tell 
whether  they  intended  to  cross  to  the  other 
platform  or  to  go  Inside  the  car  to  ride." 

It  was  said  by  Chief  Justice  Bigelow  In 
Sweeny  v.  Old  Colony  Railroad,  10  Allen, 
368,  374,  87  Am.  Dec.  644,  that  "a  mere 
passive  acquiescence  by  an  owner  or  occupier 
in  a  certain  use  of  his  land  by  others  in- 
volves no  liability."  In  Wheelwright  v.  Bos- 
ton &  Albany  Railroad,  135  Mass.  225,  229> 
it  was  said  by  Colbum,  J. :  "The  most  that 
can  be  contended,  on  the  evidence,  is,  that 
the  defendant  had  tolerated  a  practice,  which 

the   plaintiff   and   others   had  adopted,   of 
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crossing  where  she  was  attempting  to  cross, 
wlthoat  taking  any  active  measures  to  pre- 
vent it.  This  is  far  different  from  an  induce- 
ment or  invitation  from  the  defendant  to 
cross  there."  And  in  Galllgan  v.  Metacomet 
Manaf.  Co.,  143  Mass.  527,  628,  10  N.  E.  171, 
the  law  was  stated  by  G.  Allen,  J.,  In  these 
words:  "Merely  abstaining  from  driving  the 
children  off  is  not  an  tnvitatlon  which  would 
Impose  any  duty  or  responsibility  for  the  con- 
ditton  of  the  lot"  A  number  of  cases  have 
been  since  decided  on  the  rule  of  law  thus 
clearly  stated.  See  Redlgan  v.  Boston  & 
Maine  Railroad,  155  Mass.  44.  28  N.  E.  1133, 
14  li.  R.  A.  276,  81  Am.  St  Bep.  520 ;  Shea 
▼.  Oamey,  163  Mass.  184,  39  N.  E.  996,  47 
Am.  St  Rep.  446;  Moffatt  v.  Kenny,  174 
Mass.  311,  54  N.  E.  850 ;  Legge  v.  New  York, 
New  Haven  &  Hartford  R.  R.,  197  Mass.  88, 
83  N.  E.  367,  23  L.  R.  A.  (N.  S.)  633 ;  Bowler 
V.  Padflc  MiUs,  200  Mass.  364,  86  N.  E.  767, 
21  L.  R.  A.  (N.  S.)  976,  128  Am.  St  Rep.  432 ; 
Boden  ▼.  Boston  Elevated  Railway,  205  Mass. 
504,  91  N.  E.  879.  The  portion  of  the  opin- 
ion of  Chief  Justice  Blgelow  In  Sweeny  v.  Old 
Colony  R.  R.,  ubi  supra,  quoted  above  was 
adopted  by  Kennedy,  L.  J.,  as  a  correct  state- 
ment of  the  law  in  the  recent  case  of  Lowery 
V.  Walker,  [1900]  1  K.  B.  173,  198,  as  a  cor- 
rect statement  of  the  law. 

The  case  at  bar  comes  within  this  well-es- 
tabUabed  principle.  In  addition  there  is  in 
this  case  a  point  which  was  relied  upon  in 
the  decision  of  the  recent  case  of  Bowler  v. 
Pacific  MUls,  nbl  supra,  at  page  365,  of  200 
Mass.,  86  N.  E.  767,  21  L.  Et  A.  <N.  a.)  976, 
128  Am.  St  Rep.  432,  namely,  that  it  would 
have  been  impracticable  if  not  impossible  to 
prevent  iwrsons  from  using  the  defendant's 
premises  as  they  were  used  by  the  plaintiff 
wlthoat  interfering  with  the  defendant's 
business  in  the  use  of  its  premises  in  ques- 
tion. The  cases  of  Sweeny  v.  Old  Colony 
Railroad,  10  Allen,  368,  87  Am.  Dea  644,  and 
Murphy  v.  Boston  &  Albany  Railroad,  133 
Mass.  121,  relied  on  by  the  plaintiff,  were 
cases  depending  upon  special  circumstances 
which  have  been  fully  explained  in  previous 
cases.  See  Bowler  v.  Pacific  Mills.  200  Mass. 
364,  366,  86  N.  B.  767,  21  I..  R.  A.  (N.  S.) 
076,  128  Am.  St  Rep.  432,  where  the  distinc- 
tion is  pointed  out  and  these  previous  cases 
are  c(^lected. 

Exceptions  OTermled. 

(207  Mass.  486)  ==— 

DOW  V.  BOSTON  ELEVATED  BY.  CO. 
(Supreme  Judicial  Court  of  'Massachusetts. 
Suffolk.    Jan.  6,  1911.) 

MaSTBB  and    SERVAira  (S  180*)— INJUBIES  TO 

Sbbvant—  Fellow    Skbvanx  —  "Elevated 

Tbaiw." 

Surface  cars  belonging  to  an  elevated  rail- 
way, which  mn  np  an  incline  to  a  junction 
platform,  used  to  discharge  passengers  from 
the  elevated  trains  to  the  surface  cars  and  vice 
versa,  are  not  elevated  trains,  within  St.  1908, 
c  42v,  which  provides  that  an  employ^  shall,  for 


the  negligence  of  a  servant  In  charge  of  an 
"elevated  train,"  have  the  same  rights  as  if  ho 
were  not  an  employ^ ;  therefore  a  condttctor  of 
such  a  surface  car,  who  was  injured  by  the  neg- 
ligence of  the  motorman  of  another  such  car, 
cannot  recover  against  the  company. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  180.*] 

Report  from  Superior  Court  Suffolk  Coun- 
ty;  John  H.  Hardy,  Judge. 

Action  by  Timothy  J.  Dow  against  the 
Boston  Elevated  Railway  Company  for  per- 
sonal injuries  caused  by  negligence  of  de- 
fendant's motorman  while  plaintiff  was  In 
defendant's  employ.  On  report  from  supe- 
rior court    Judjgment  for  defendant 

John  S.  Richardson,  for  plaintiff.    Russell 

A.  Sears  and  Charles  S.  French,  for  defend-  - 
ant 

L0RIN6,  J.  The  plaintiff  was  a  conduc- 
tor of  a  surface  car  running  from  a  point  in 
SomerviUe  to  the  Sullivan  Square  station  of 
the  defendant  in  Charlestown,  where  it  de- 
livered passengers  to  and  received  them  from 
the  trains  of  the  defendant  running  on  the 
tracks  of  the  elevated  railway.^  This  sur- 
face car  ran  up  on  an  incline  to  a  dead  end 
in  the  station,  separate  and  some  15  feet  dis- 
tant from  the  track  of  the  defendant's  ele- 
vated railway.  On  the  day  in  question  the 
surface  car  of  which  the  plaintiff  was  the 
conductor  had  reached  the  end  of  its  run  in 
the  Sullivan  Square  station,  and  the  plaintiff 
was  in  the  act  of  pulling  out  and  fastening 
the  fender  for  the  return  trip,  when  he  was 
run  into  by  the  negligence  of  the  motorman 
of  another  surface  car,  who  ran  in  for  the 
same  purpose  on  the  same  track  behind  the 
plaintiers  car.  The  Judge  ruled  that  Rev. 
Laws,  c.  106,  S  71,  as  amended  by  St  1908, 
c.  420,  applied  to  such  a  car,  found  that  the 
motorman  was  negligent,  that  the  plaintiff's 
damages  amounted  to  $500,  and  reported  the 
case  to  this  court 

Unless  this  surface  car  was  an  "elevated 
train"  within  St.  1908,  c.  420,  the  plaintifTs 
sole  remedy  is  against  the  motorman  whose 
negligence  caused  the  injury  to  him.  Fallon 
T.  West  End  St  Ry.,  171  Mass.  249,  50  N. 

B.  586;  McGilVery  v.  Boston  Elev.  Ry.,  200 
Mass.  551,  86  N.  E.  893. 

The  Judge  found  that  the  car  was  not  de-' 
fective.  For  that  reason  the  question  wheth- 
er the  provision  of  St  1908,  c  420  (that  "an 
elevated  car  which  is  in  use  by  or  which  Is 
In  possession  of  an  elevated  railway  shall  be 
considered  as  a  part  of  the  ways,  works  and 
machinery"),  applies  to  this  surface  car,  does 
not  arise. 

In  our  opinion  a  surface  car  does  not  be- 
come an  "elevated  train"  by  being  run  up  an 
incline  to  discharge  and  receive  passengers 


'  Note  by  ReDorter. — It  appears  trom  the  report  In 
Hlllman  v.  Boston  Elevated  Railway,  t3  N.  E.  653, 
that  the  Sullivan  Square  station  was  also  used 
tor  the  transfer  of  passengers  from  surface  lines 
ending  at  and  starting  from  that  station. 


•For  otber  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  t  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 
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transferred  to  It  from  trains  numlos  on  tbe 
defendant's  elevated  railway. 
Judgment  for  the  defendant 

tl07  Ueaa.  US) 

HODGDON  T.  MOULTON  et  al. 

(Supreme  Jadidal  Court  of  Massachusetts. 

Essex.    Jan.  6^  1911.) 

Municipal  Corfobations  (S  744*)— Offiokbb 

— LlABILlTT    IW    TOBT. 

The  members  of  tbe  monicipol  council  of 
a  city,  authorized  under  St.  190$  a  574,  K  8i 
20-33,  to  conduct  tbe  afhirs  of  the  cil7,  are 
not  liable  in  tort  to  an  individual  aggrieved  by 
the  action  of  tbe  council  in  denying  without 
hearing  bis  petitions  for  the  restoration  of  wa- 
ter rates,  for  the  removal  of  a  police  ofBcer  for 
an  unprovcriced  assault  on  him,  and  for  placing 
■on  file  without  notice  certain  petitions  pre- 
sented by  him,  though  the  members  acted  to- 
wards him  with  ill  will ;  they  being  answerable 
to  the  public  alone. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  t  1565;  Dec.  Dig.  { 
744.  •] 

Appeal  from  Superior  Court;  Essex  County. 

Action  by  Walter  S.  Hodgdon  against  Ed- 
win H.  Monlton  and  others.  From  a  Judg- 
ment for  defendants,  rendered  on  sustaining 
a  demurrer  to  the  declaration,  plaintiff  ap- 
peals.    Affirmed. 

Walter  S.  Hodgdon,  pro  se.  Q.  M.  Q.  Nlcb- 
Ols,  for  appellees. 

LORINO,  J.  This  action  Is  entitled  an 
action  of  tort  It  Is  brought  against  the 
members  of  the  mimiclpal  council  of  the  city 
of  Haverblll.  As  to  which  see  St  IOCS,  c.  574, 
|{  8,  20-33.  The  members'  filed  a  demur- 
rer, the  demurrer  was  su8,tained  and  Judg- 
ment was  entered  In  favor  of  tbe  defend- 
ants. The  case  Is  here  on  the  plaintiff's  ap- 
peal from  that  Judgment.  The  case  stated 
by  tbe  plaintiff  Is  entirely  without  founda- 
tion and  under  ordinary  circumstances  could 
be  properly  disposed  of  without  more  on 
stating  that  fact  But  It  Is  manifest  that  tbe 
plaintiff  feels  that  he  has  been  aggrieved  by 
the  defendants  and  that  these  grievances  of 
bis  did  not  receive  due  consideration  in  the 
superior  court  We  have  thought  it  wise 
under  all  tbe  ctrcumstancei|  -to  add  some 
words  of  explanation  although  they  are  so 
obvious  that  under  ordinary  circumstances 
they  should  be  omitted. 

The  grievance  alleged  by  the  plaintiff  is  that 
the  defendants  having  promised  under  oath 
to  faithfully  perform  their  duties  as  members 
of  the  municipal  council,  "regardless  of  their 
said  oaths,  and  on  account  of  political  malef- 
icence, •  •  •  have  substituted  parltailty 
[partiality],  collusion  and  anarchy,  and 
abridged  plaintiff's  constitutional  privileges 
and  Immunities"  In  eight  particulars,  to  wit : 


(1)  He  filed  a  petition  with  tbe  defoidants 
for  the  restoration  of  the  old  rates  for  street 
watering  and  It  was  denied  without  giving 
bim  a  bearing ;  (2)  he  filed  a  petition  for  tbe 
removal  of  a  police  officer  because  (so  the 
plaintiff  stated)  he  bad  committed  an  unpro- 
voked assault  upon  him  and  offered  him  an 
unprovoked  insult ;  and  this  petition  was  de- 
nied without  giving  him  a  bearing;  (3)  be 
filed  a  petition  for  abatement  of  a  street  wa- 
tering tax  in  excess  of  the  old  rates  and  this 
was  put  on  file  "and  he  Was  not  legally  no- 
tified"; (4)  tbe  defendants  allowed  tbe 
friends  of  one  Greul  to  stamp  their  feet  and 
clap  their  bands  at  a  hearing  on  a  petition 
brought  by  Greul-;  (5)  an  ordinance  was 
"filed"  by  the  plaintiff  dealing  with  charges 
to  be  made  by  "plumbers  et  alii"  and  this 
petition  was  put  on  file  "and  the  plaintiff 
was  not  legally  notified" ;  (6)  on  petition  of 
one  Ballard  for  an  Increase  In  hade  fares 
the  defendants  voted  "to  grant  the  prayer 
after  the  city  solicitor  should  change  the 
ordinance";  (7)  tbe  plaintiff  demanded  a 
bearing  on  bis  petition  as  to  "plnmbera  et 
alii"  and  this  demand  was  put  on  file;  and 
(8)  the  plaintiff  "says  that  he  never  seeks 
trouble  but  Is  liable  to  defend  his  rights; 
that  on  account  of  political  malice  the  de- 
fendants have  held  his  rights  In  contempt; 
that  their  examples  have  caused  blm  to  be 
insulted  on  the  streets  by  persons  whose 
names  were  unknown,  and  without  any  prov- 
ocation; and  Us  property  has  been  de- 
spoiled." 

Tbe  substance  of  these  alleged  grievances  is 
that  in  conducting  tbe  affairs  of  the  dty  which 
have  been  committed  into  their  charge  by 
the  voters  of  Haverhill  the  defendants  in  tbe 
first  place  refused  to  adopt  tlie  views  put 
forward  in  petitions  filed  with  them  by  tbe 
plaintiff,  and  have  done  bo  without  (^ving 
him  a  bearing;  and  In  tbe  second  place  in 
acting  as  they  did  on  tbe  plaintiff's  petitions 
not  only  have  they  not  acted  impartially  but 
they  have  acted  from  ill  will  toward  him,  as 
is  shown  by  the  way  in  which  they  have 
treated  Greul  and  Ballard.  But  tbe  diffi- 
culty in  tbe  way  of  the  plabitiff's  recovering 
damages  from  tbe  defendants  for  acting  in 
these  matters  with  ill  will  toward  him  is 
that  tbe  matters  in  which  they  were  acting 
were  the  affairs  of  the  public  and  tbe  plain- 
tiff bad  no  right  to  have  his  views  In  those 
affairs  adopted  by  the  defendants.  If  tbe  de- 
fendants in  conducting  those  affairs  acted 
out  of  111  will  to  tbe  plaintiff  in  place  of 
acting  from  a  due  regard  to  the  interests  of 
tbe  public,  they  are  answerable  to  the  pub- 
lic but  not  to  the  plaintiff. 

Tbe  entry  must  be: 

Judgment  affirmed. 


*Vor  «ttaw  «aMS  im  sama  toiito  and  section  NCMBBR  In  Oeo.  Ola.  *  Am.  Dig.  Kay  No.  Sarits  *  Rw'r  Indaxas 
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WILIiAN  et  al.  t.  HBNSLEX  SCHOOL  TP. 
OF  JOEIKSON  COUNTY.     (No.   21,712.)! 

(Snpieme  Court  of  Indiana.     Jan.  26,  1911.) 

1.  Eminent  Domain  (§  1S)1*)— Public  Schoou 
—Condemnation  of  Land— Sx«ticibnct  or 

PETITION. 

Tlie  petition  in  a  proceeding  by  a  adiool 
townsliip  to  condemn  land  on  wliioi  to  erect 
a  schoolhouse  need  not  allege  that  tlie  township 
intends  in  good  faith  to  erect  a  schoolhouse 
on  the  land  to  be  taken ;  good  faith  being  pre* 
sumed  until  the  contrary  is  shown. 

[Eld.  Note.— For  other  cases,  see  Blmlnent 
Domain,  Cent  Dig.  (S  509-618;  Dec.  Dig.  i 
1»1.*1 

2.  EiiiNENT  Domain  (|  191*)  —  Poblio 
Schools— Pboceedinos  to  Condemn  Land 
—Sufficiency  of  Petition. 

The  petition  in  proceedings  by  a  school 
township  to  condemn  land  on  Which  to  erect 
a  schoolhouse  need  not  allege  that  steps  have 
been  taken  by  the  township  trustee  to  build 
a  schoolhouse  upon  the  land  to  be  ajjprcpriated, 
or  that  the  trustee  has  been  authorized  by  the 
township  advisory  board  to  incur  indebtedness 
for  its  construction. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  fS  609-518;  Dee.  Dig.  { 
191.*] 

8.  Eminent  Domain  (S  262*)— Appeai,— Con- 
demnation OF'  Land — Sufficiency  of  Pe- 
tition. 

A  petition  by  the  trustee  of  a  school  town- 
Aip  to  condemn  land  for  the  purpose  of  erect- 
ing a  s^oolhouse  thereon,  alleged  that  the 
school  township  was  a  school  corporation  and 
described  the  land  to  be  taken,  the  number  of 
acres,  its  location,  and  the  purpose  for  which 
it  was  to  be  used,  and  further  alleged  that  in 
the  trustee's  opinion  it  was  necessary  to 'pur- 
chase the  land  upon  which  to  erect  a  scaoolhonse 
and  that  petitioner  has  been  unable  to  agree 
with  the  owner  for  the  purchase  thereof,  and 
that  before  filing  the  petition  he  tendered  to 
him  a  certain  sum  as  the  purchase  price,  which 
was  refused,  and  prayed  that  the  court  appoint 
appraisers  to  value  the  land.  Held,  that  the 
petition  must  be  held  sufficient  when  assailed 
tor  the  first  time  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |  681 ;    Dec.  Dig.  i  262.*] 

<  Ai>FKAi.  AND  Ebbob  ({  854*)— Reasons  fob 
BuiaNos— RuLiNes  on  Plbadinos. 

Where  an  answer  was  properly  rejected, 

the  reasons  upon   which   the   court   based   its 

ruling  become  immaterial  on  appeal. 
[E2d.  Note.— For  other  cases,  see  Appeal  and 

Bnor,  Gent  Dig.  {  8411;    Dec.  Dig.  <  854.*] 

5.  BSminbnt  Domain  (|  171*)  —  Public 
Schools— Pbocbedinob  to  Condemn  Land 
—Defenses.  - 

In  proceedings  by  the  truatee  of  a  school 
township  to  condemn  land  to  erect  a  schoolhouse 
thereon,  defendant  landowners  sought  to  file 
an  answer,  alleging  that  i>efore  the  present  suit 
was  commenced  proceedings  were  instituted  by 
the  patrons  of  the  school  district  of  the  town- 
ship before  the  superintendent  of  schools  to 
relocate  the  site  of  a  schoolhouse  upon  the  land 
sought  to  be  taken'  herein;  that  the  petition 
in  such  proceedings  by  the  school  patrons  was 
not  signed  by  the  township  trustee  nor  the 
required  number  of  patrons,  and  that  to  relocate 
the  schoolhouse  upon  the  realty  sou^t  to  be 
taken  herein  would  necessarily  result  in  a 
change  of  the  site  of  the  existing .  schoolhouse, 
and  that  It  was  the  purpose  of  the  present  suit 
to  aecnie  a  new  building  in  lien  of  the  sdiool- 


honse  on  the  old  site,  to  be  erected  upon  th* 
land  sought  to  be  condemned,  so  as  to  cause 
the  abandonment  of  the  present  schoolhouse 
aiid  site.  Held,  that  the  facts  alleged  in  the 
answer  did  not  constitute  a  defense. 

[EM.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  Si  468,  469;  Dec.  Dig.  | 
171.*1 

6k  Eminent  Domain  (|  262*)— H ashless  Eb- 
bob-Bulinqb  ON  Pleading  —  Rbjeotioit 
OF  Answeb. 

Where  an  answer  sought  to  be  filed  in  pn^ 
ceedings  by  a  school  township  to  condemn  land 
for  the  erection  of  a  schoolhouse  thereon  was 
irrelevant  so  that  it  could  have  been  stricken 
had  it  been  filed,  defendant  landowners  could 
not  hsTe  been  harmed  by  a  ruling  rejecting  sucb 
answer. 

[Eld.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  t  686;  Dec.  Dig.  {  262.*] 

7.  Eminent  Domain  (S  262*)— Apfeai/— Pbi* 
sumptions. 

It  must  be  presumed  on  appeal,  in  pro- 
ceedings by  a  school  township  to  condemn  land' 
for  the  erection  of  a  schoolhouse  thereon,  that 
the  trial  court  before  it  ordered  a  conv^anoe- 
of  the  land  to  the  school  township,  found  that 
the  money  had  been  paid  to  the  clerk  of  tha- 
court  as  required  by  statute,  in  order  to  au- 
thorise the  court  to  direct  a  conveyance. 

[Ed.  Note. — ^For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  i  683;    Dec.  Dig.  i  262.*] 

8.  Eminent  Domain  ((  282*)  —  Publio 
Schools— Pboceedings  to  Condemn  Land 
-Appeal— Habmless  Erbob. 

If  the  money  awarded  for  land  sought  U> 
be  condemned  by  a  school  township  for  the  pur- 
pose of  erecting  a  schoolhouse  thereon  was  paid 
to  the  clerk  of  the  court  for  the  use  of  the 
landowners  as  required  by  statute,  the  fact  that 
the  order  reouiring  the  conveyance  of  the  land 
to  the  township  was  made  upon  an  application 
whicli  was  not  signed  by  the  school  township, 
nor  its  attorneys,  cannot  avail  the  landowners 
on  appeal  from  the  judgment  of  award,  since 
they  should  have  moved  to  strike  the  applica- 
tion if  they  considered  it  Insufficient  because 
not  signed  by  the  school  township  or  its  at- 
torneys. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  iS  681,  688;  Dec.  Dig.  k 
262.*] 

Appeal  from  Glrcnit  Court,  Johnson  Conn- 
ty;  William  E.  Deupree,  Judge. 

Proceedings  by  the  Hensley  School  Town- 
ship of  Johnson  County,  Ind.,  against  Ro- 
bert Day  Wlllan  and  others.  Judgment  for 
defendants,  and  they  appeaL    Afltoned. 

Miller  ft  Barnett  and  L.  Ert  Slack,  for  ap- 
pellants. Fremont  Miller,  Henry  E.  Wblte^ 
Geo.  I.  White,  and  Fred  R.  Owens,  for  ap- 
pellee. 


JORDAN,  J.  The  tmstee  of  Hensley 
school  township,  Johnson  county,  Ind.,  in- 
stituted this  action  In  the  name  of  the  saiA 
school  township  In  the  Johnson  drcalt 
court,  for  the  appropriation,  by  condemna- 
tion, of  two  and  a  fraction  acres  of  real  es- 
tate described  In  the  petition,  for  the  pur- 
pose of  building  a  public  schoolhouse  there- 
on. Appellant,  Robert  D,  Wlllan,  was  th» 
owner  In  fee  of  the  real  estate,  and  Susao 
Wlllan,  his  wife,  was  made  a  party  defend- 


*For  other  caaes  see  same  topic  and  ssctioa  NUMBER  In  Deo.  Di(.  &  Am.  Dig-  Key  No.  Series  ft  Rep'r  Ind<z«a 
QQ  V  TR 19  '  HeSearlng  denied.  > 
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ant  to  answer  as  to  any  Interest  she  might 
claim  to  the  lands.  Qulnton,  the  tenant  In 
possession  of  said  lands,  was  also  made  a 
party  defendant  The  proceedings  were  had 
under  an  act  of  the  Legislature  approved 
March  1,  1907,  entitled  "An  act  to  provide 
for  the  approsrlatlon  of  real  estate  for 
school  purposes."  Acts  1907,  p.  114.  See, 
also,  section  6633  et  seq..  Bums'  Ann.  St. 
1908. 

Section  1  of  this  act  provides  as  follows: 
"That,  whenever.  In  the  opinion  •  *  •  of 
the  township  trustee  of  any  township  In  the 
state  it  shall  be  considered  necessary  to  pur- 
chase any  real  estate  on  which  to  build  a 
schoolhouse,  or  for  any  other  purpose  con 
nected  therewith,  such  township  trustee 
•  •  *  may  file  a  petition  in  the  circuit 
court  of  said  county  asking  for  the  appoint- 
ment of  appraisers  to  appraise  and  assess 
the  value  of  said  real  estate." 

Section  2  of  the  act  provides  for  giving  no- 
tice to  landowners  of  the -filing  of  the  peti- 
tion and  provides  that  "the  court  shall  ap- 
point three  freeholders,  resident  In  the  school 
corporation  or  the  township  where  the  real 
estate  Is  situate,  to  appraise  and  assess  the 
value  thereof." 

Section  3,  after  requiring  that  the  apprais- 
ers so  appointed  by  the  court  shall  take  an 
oath  to  m^ke  a  fair,  true,  and  honest  ap- 
praisement of  the  real  estate,  shall  proceed 
to  examine  said  real  estate,  hear  such  evi- 
dence as  they  may  consider  necessary,  and 
make  report  of  their  appraisement  to  the 
court  within  five  days.  This  section  further 
provides  that  upon  the  making  of  such  re- 
port the  township  trustee  of  such  school  cor- 
poration may  pay  to  the  clerk  of  said  court, 
for  the  use  of  the  owner  or  owners  thereof, 
the  amounts  thus  assessed,  and  upon  a  show- 
ing to  the  court  that  such  payment  had  been 
made,  the  title  to  said  real  estate  shall  at 
once  vest  in  such  school  corporation  or 
school  township  for  said  purposes,  and  the 
court  shall  cause  the  real  estate  to  be  con- 
veyed to  said  school  corporation  or  school 
township  by  a  commissioner  appointed  there- 
for, and  the  school  corporation  or  school 
township  may  immediately  take  possession 
of  the  real  estate  for  said  purpose.  Upon 
the  report  of  the  appraisers  being  filed,  any 
party  to  the  action,  within  10  days,  may  ex- 
cept to  the  amount  of  the  appraisement  and 
valuation  of  said  real  estate,  and  a  trial  may 
be  had  thereon  before  the  court  as  other 
civil  cases  are  tried,  and  the  court  shall  fix 
the  amount  of  the  appraisement  and  assess- 
ment, and  any  party  to  said  action  may  ap- 
peal from  the  Judgment  as  other  civil  cases 
are  appealed. 

It  is  further  provided  by  section  3  ttiat 
the  court  shall  cause  the  real  estate  to  be 
conveyed  to  the  school  corporation  or  school 
township,  and  the  title  to  the  lands  shall  at 
once  vest  in  the  school  corporation  or  school 
township  for  said  purposes,  and  subsequent 
proceeding!)  upon  exceptions  filed  to  the  ap- 


praisement shall  only  affect  the  amonat  of 
such  appraisement  and  assessment. 

Section  4  provides  that  before  the  filing  of 
a  petition  by  the  township  trustee,  the  latter 
may  offer  or  tender  to  the  owner  or  owners 
of  the  real  estate  an  amount  deemed  a  rea- 
sonable value  therefor,  and  should  the  amount 
fixed  by  the  appraisers  or  by  the  court  sub- 
sequently thereto  be  the  same  or  less  than 
the  amount  so  tendered,  then  the  cause  shall 
be  prosecuted  at  the  cost  of  the  owner  or 
owners,  etc. 

After  denying  an  offer  by  appellants  to 
file  what  they  termed  an  answer  to  the  ap- 
propriation petition,  the  court  appointed 
three  appraisers'  to  make  an  appraisal  of 
the  land.  These  appraisers,  after  qualifying 
as  required  by  law,  appraised  the  land  to  be 
appropriated  at  $2,500,  which  they  reported 
to  the  court  as  the  sum  awarded  for  the 
appropriation  of  the  real  estate.  Appellee 
appears  to  have  filed  exceptions  to  this  ap- 
praisement and  on  a  trial  in  court  before  a 
jury  the  latter  awarded  $1,500  as  the  value 
of  the  real  estate,  and  over  the  appellants' 
motion  for  a  new  trial  Judgment  was  ren- 
dered upon  this  award  in  favor  of  the  de- 
fendants, appellants  herein,  from  which  Judg- 
ment the  latter  appealed  to  this  court 

The  points  stated  by  appellants  in  their 
brief  and  relied  upon  for  reversal  are:  (1) 
Insufficiency  of  the  petition  filed  for  the  ap- 
propriation of  the  lands  in  question.  (2) 
Error  of  the  court  in  denying  their  offer  to 
file  an  answer  and  objections  to  the  peti- 
tion. (3)  Error  of  the  court  in  ordering  a 
conveyance  of  the  real  estate  to  appellee  be- 
fore the  amount  awarded  for  the  real  es- 
tate had  been  paid. 

The  sufficiency  of  the  petition  Is  for  the  first 
time  assailed  in  this  appeal.  This  pleading 
discloses  that  Hensley  school  township  in 
Johnson  county,  lud.,  is  by  its  trustee  the  pe- 
titioner ;  that  It  is  a  body  politic  and  a  school 
corporation,  and  the  real  estate  to  be  appro- 
priated is  therein  described,  the  amount  of 
which  is  2.71  acres  situated  in  Johnson  county, 
Ind.,  and  the  specific  purpose  for  which  it  Is 
Intended  to  be  used  is  shown.  It  is  further 
shown  that  in  the  opinion  of  the  trustee  of 
said  school  township  it  is  necessary  to  pur- 
chase said  described  real  estate  upon  which 
to  build  a  schoolhouse ;  that  the  petitioner  by 
its  trustee  has  been  unable  to  agree  with  the 
owner  of  the  land  for  the  purchase  thereof; 
that  prior  to  the  filing  of  the  petition  it  had 
tendered  to  the  owner,  Robert  D.  Willan,  for 
the  purchase  of  said  real  estate,  $1,200,  which 
sum  he  refused  to  accept  etc.  The  prayer  is 
that  the  court  appoint  appraisers  to  appraise 
and  value  the  land  to  be  appropriated.  The 
petition  may  be  said  to  show  that  the  John- 
son circuit  court  under  the  statute,  had  Ju- 
risdiction over  the  subject-matter  of  the  pro- 
ceedings, and  that  the  petitioner  Is  a  school 
corporation  which  under  the  statute  in  ques- 
tion Is  empowered  to  condemn  and  appro- 
priate land  for  erecting  thereon  a  public 
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schoolhouse,  and  that  Is  the  specific  purpose 
which  the  petitioner  haa  in  vlev?  and  in  the 
opinion  of  its  trustee  the  purchase  of  the 
land  in  question  is  necessary  for  such  pur- 
pose, it  is  pointed  out,  among  other  objec- 
tions, that  the  petition  does  not  allege  that 
the  township  intends  In  good  faith  to  con- 
struct a  schoolhouse  on  the  land  to  be  ap- 
propriated. Such  showing  by  the  petition  in 
order  to  authorize  the  condemnation  of  the 
land  was  not  necessary.  Good  faith  in  the 
matter  in  question  on  the  part  of  the  town- 
ship trustee  will  be  presumed  until  the  con- 
trary is  shown. 

It  is  further  urged  that  the  petition  Is  in- 
sufficient because  It  does  not  show  that  any 
steps  have  been  taken  by  the  township  trus- 
tee to  build  a  schoolhouse  upon  the  land  aft- 
er it  has  been  appropriated;  that  there  Is 
nothing  disclosing  that  the  trustee  has  been 
authorized  by  the  township  advisory  board 
to  create  or  incur  any  Indebtedness  for  the 
constmctlon  pf  a  schoolhouse  after  it  has 
been  condemned  and  appropriated  by  the 
scbool  township.  These  contentions  are 
wholly  untenable.  It  was  not  necessary 
that  any  of  these  facts  should  be  averred  in 
the  petition  in  order  to  warrant  the  appro- 
priation of  appellants'  real  estate  for  the 
purpose  mentioned  in  the  petition.  Rich- 
land Scbool  Tp.  y.  Overmyer,  164  tad.  S82, 
73  N.  B.  811. 

As  there  was  no  demurrer  to  the  petition, 
it  Is  not  essential  that  we  determine  its  suf- 
ficiency to  withstand  a  demurrer.  It  is  oer- 
talnly  sufiSdent  upon  an  assault  made  upon 
it  for  the  first  time  in  this  appeal.  Fame- 
man  et  al.  T.  Mount  Pleasant  Cemetery  As- 
sociation, 135  Ind.  344,  35  N.  E.  271. 

As  the  record  discloses,  appellants  on  the 
4th  day  of  October,  1909,  appeared  In  court 
and  were  ruled  to  answer  the  petition. 
Thereafter,  on  October  6th,  they  presented  to 
the  court  an  answer  which  they  offered  to  file 
to  the  petition.  Upon  the  objections  of  ap- 
pellee to  the  filing  of  this  answer  the  court 
refused  to  permit  appellants  to  file  It.  The 
answer  as  offered  has  been  brought  into 
the  record  by  a  bill  of  exceptions.  By  this 
answer  appellants,  as  landowners,  attempt 
to  set  up  as  a  bar  to  this  action  certain  facts 
going  to  show  that  before  the  institution  of 
this  suit  certain  proceedings  had  been  bad 
by  the  patrons  of  school  district  No.  1  of 
Hensley  township,  Johnson  county,  Ind., 
before  the  superintendent  of  schools  of  that 
county,  for  the  purpose  of  changing  the  site 
of  the  school  in  district  No.  1  and  for  the 
relocation  of  the  schoolhouse  in  which  such 
school  was  held ;  that  in  these  proceedings  it 
was  proposed  to  change  the  site  of  the  school 
in  district  No.  1  to  the  land  sought  to  be 
appropriated  In  this  action. 

The  proposed  answer  by  details  proceeds 
to  show  that  the  petition  signed  In  the  pro- 
ceedings had  by  the  school  patrons  before 
the  superintendent  of  schools  was  neither 
signed  by  the  township  trustee  nor  by  the 


required  number  of  school  patrons  of  dis- 
trict No.  1.  It  Is  farther  ayerre<l  that  the 
acts  and  circumstances  set  forth  in  the  an- 
swer show  that  to  relocate  the  said  school 
in  district  No.  1  upon  the  real  estate  de- 
scribed in  the  petiti<m  of  the  plaintiff  in 
this  case  wonld  necessarily  result  In  a  change 
of  the  site  of  the  existing  schoolhouse  In 
the  district,  and  It  is  the  aim  and  purpose 
of  this  action  to  secure  a  new  building  in 
lieu  of  the  schoolhouse  on  the  old  site,  to  be 
constructed  and  erected  on  the  real  estate 
sought  to  be  condemned  In  this  proceeding, 
and  that  the  present  building  and  scbool  site 
in  said  district  shall  be  thereby  abandoned 
and  discontinued  for  school  purposes  by  the 
said  school  c<MporaUon  and  Richardson,  the 
trustee  thereof. 

Other  facts  of  a  similar  character  to  those 
hereinbefore  set  out  are  contained  in  the  an- 
swer, and  it  is  charged  that  as  shown  there- 
by the  trustee  of  Hensley  township  has  no 
legal  authority  to  change  the  site  of  the 
school  in  district  No.  1.  Wherefore,  the 
prayer  of  the  answer  Is  that  this  action  be 
denied  and  that  the  defendants  have  judg- 
ment for  their  costs.  Appellee's  counsel  con- 
tend that  the  offer  to  file  this  answer  was 
properly  rejected  by  the  court  because  there 
is  no  warrant  under  the  provisions  of  the  act 
of  1907,  supra,  for  the  filing  of  an  answer  or 
objections  to  the  petition  of  a  school  corpo- 
ration to  condemn  lands.  Counsel  for  appel- 
lants base  their  right  to  file  the  answer  up- 
on section  933,  Bams'  Ann.  St  1908,  the  same 
being  section  6  of  the  act  of  1906  (Laws  , 
1905,  p.  69),  authorizing  the  exercise  of  emi- 
nent domain  in  certain  cases.  By  reason  of 
the  conclusions  which  we  have  reached,  H 
is  not  essential  that  we  decide  this  partic- 
ular controversy  as  raised  by  the  parties 
herein. 

We  are  not  apprised  by  the  record  upon 
what  grounds  the  court  based  its  rulings  in 
rejecting  the  answer  in  question,  but  as  in 
our  opinion  a  correct  result  was  reached 
by  the  ruling,  we  are  constrained  to  uphold 
it  without  regard  to  the  reasons  upon  which 
the  court  based  Its  decision.  This  proposed 
answer  on  the  part  of  the  landowners,  under 
the  facts  therein  set  out,  is  wholly  irrelevant 
and  Impertinent  in  this  case.  In  fact,  coun- 
sel for  appellants  virtually  admit  that  if,  aft- 
er it  had  been  filed.  It  could  have  been  prop- 
erly stricken  out  under  the  rule  affirmed  in 
Guthrie  v.  Howland,  164  Ind.  Z14,  73  N.  B. 
269,  and  cases  there  cited,  then,  under  the 
circumstances,  the  rejection  thereof  by  the 
court  would  not  constitute  reversible  error. 
The  facta  as  therein  stated  are  clearly  dehors 
or  outside  of  any  of  the  merits  of  this  case. 
The  facts  afforded  no  grounds  on  which  ap- 
pellants could  predicate  either  a  plea  in 
abatement  or  an  answer  of  any  kind  to  the 
petition.  The  facts  as  therein  set  out  do  not 
even  tend  to  constitute  a  cause  of  defense 
to  this  action  or  In  any  manner  tend  to  de- 
feat or  break  down  the  petition.    Therefore, 
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under  tbe  drcnmstances,  the  answer,  if  it 
bad  been  filed,  might  bave  been  and  abould 
bave  been  on  tbe  motion  of  appellee  stricken 
•out  or  rejected  by  the  court  Clark  v.  Jeffer- 
sonville,  etc.,  R.  R.  Co.,  44  Ind.  248;  Atkinson 
V.  Wabash  Railroad  Co.,  143  Ind.  501,  -41  N. 
El.  947;  Ontbrle  v.  Howland,  snpra. 

It  would  appear  that  its  sole  aim  or  pur- 
pose was  to  secure  a  review  by  the  court 
In  this  action  of  the  proceedings  bad  before 
the  county  superintendent  of  schools  In  re- 
gard to  the  cbange  of  the  school  site  in  dis- 
trict No:  1  and  tbe  relocation  of  the  school- 
bouse.  As  tbe  answer,  for  tbe  reasons  here- 
in stated,  could  have  served  no  legitimate 
purpose  had  It  been  filed,  and,  as  we  have 
said,  might  have  been  stricken  out  on  motion, 
certainly  therefore,  under  the. circumstances, 
appellants  have  not  been  harmed  by  the  rul- 
ing of  the  court  in  rejecting  tlielr  offer  to  file 
the  answer. 

It  is  next  and  lastly  insisted  by  appel- 
lants' counsel  that  the  court  erred  In  order- 
ing a  deed  of  conveyance  to  be  executed  to 
appellee,  Hensley  school  township,  for  tbe 
land  appropriated  and  in  receiving  and  ap- 
proving such  deed  upon  an  nnsigned  applica- 
tion wherein  it  was  alleged  that  the  $1,600 
awarded  by  the  jury  as  compensation  for  the 
land  bad  been  paid  wltli  interest  thereon 
to  tbe  clerk  of  the  court.  There  is  no  merit 
in  this  point  .In  fact  no  adverse  ruling  of 
the  trial  court  is  shown  to  sustain  the  argu- 
ment wlilch  counsel  advance.- 

As  previously  shown,  section  8  of  tbe  stat- 
ute provides  that  the  school  corporation  or 
trustee  may  pay  the  money  awarded  for  the 
real  estate  appropriated  to  the  cleiic  of  the 
court  for  the  use  of  the  owners  thereof,  and 
npon  such  iMyment  being  shown  to  th^  court 
tbe  latter  shall  cause  the  real  estate  to  be 
conveyed  to  tbe  school  corporation.  In  this 
case,  as  appellants  state.  It  appears  that  the 
court  ordered  the  land  to  be  conveyed  to  ap- 
pellee. Therefore,  we  must  presume  that  tbe 
trial  Judge  before  be  made  this  order  found 
that  tbe  money  bad  been  paid  to  the  clerk 
of  the  court  as  the  law  provides.  If  tbe 
money  had  been  paid  In  to  the  clerk  for  the 
use  of  appellants,  tbe  ftict  that  the  court 
made  tbe  order  for  the  conveyance  of  the 
real  estate  in  controversy  upon  an  applica- 
tion which  was  neither  signed  by  appellee 
nor  its  attorneys  can,  under  the  circumstanc- 
es, be  of  no  avail  to  appellants  in  this  ap- 
peal. If  they  were  not  satisfied  with  the 
application  because  It  had  not  been  signed 
either  by  appellee  or  its  attorney  then,  under 
the  circumstances,  they  should  have  made  a 
motion  to  strike  out  tbe  application  for  that 
reason. 

We  may  suggest  in  passing  that  we  have 
considered  some  questions  presented  by  ap- 
pellants which  appear  to  us  to  be  quite  friv- 
olous and  in  reality  merited  no  consideration. 

The  record  presents  no  reversible  error, 
and  tbe  Judgment  is  therefore  affirmed. 


on  tad.  MT) 
OOMBR  T.  UOHT  et  al.  (No.  21,808.)^ 
(Supreme  Court  of  Indiana.  Jan.  11,  1911.) 

1.  CJoNVEBsioN  (1 16«)— Directions  in  Wilu 

A  testator  cannot  change  realty  to  person- 
alty by  the  mere  declaration  that  it  «liall  be 
one  or  the  other,  and,  when  the  question  is  one 
between  the  beneficiary  and  the  trustee  of  a 
mere  power  of  sale  as  to  possession  before  sale, 
the  right  of  the  beneficiary  ia  superior,  or,  if  the 
rights  of  third  persons  attach  or  intervene  be- 
fore sale,  the  fiction  tliat  under  a  direction  in  a 
will  to,  sell  land  and  divide  the  proceeds  conver- 
sion Into  money  takes  plate  does  not  apply. 

[Ed.  Note.— For  other  cases,  see  Conversion, 
Cent  Dig.  ft  28-37;   Dec.  Dig.  (  IS.*] 

2,  PBOPKKTT   ({  4*)— TEFtJU   OV  BSAI.  PBOF" 
XBTT— "CHATTKLa  BBAI«" 

A  chattel  real  at  common  law  was  an  intei^ 
est  annexed  to  or  erowing  out  of  real  estate^ 
as  a  term  for  years,  having  the  character  of  im- 
mobility, which  denominated  it  real,  while  other 
cfaattela  proper  are  movable ;  but  they  were  re- 
garded as  personal  property  and  went  to  the 
personal  representative  upon  death,  and  not  to 
the  heir. 

[Eid.  Note.— For  other  cases,  see  Property, 
Dec.  Dig.  i  4.* 

For  other  deflnitioBS,  see  Words  and  Phrases, 
VOL  2,  p.  1107.] 

8.   PaOPESTT    ({   4*)— TXRUBS  or   RXAZ.   Prop- 

JBBTT— CnATTKLS  KEAI.. 

Prior  to  1843  a  term  for  years  was  person- 
alty subject  to  sale  upon  execution  issued  by  a 
justice  of  the  peace ;  but  under  Bums'  Ann.  St 
1908,  {  63S,  Judgments  are  liens  upon  chattels 
real,  and  they  are  sold  as  teal  estate. 

[Ed.  Note.— For  other  cases,  see  Property, 
Dec  Dig.  S  4.*] 

4.  Wn-M    (I    631*)— CONSTBDCrnOH  —  BJSTATEB 

Testator  willed  to  his  wife  for  life  all  bis 
realty  in  a  certain  connQr;  such  realty  at  her 
death  to  be  sold  by  the  executors,  and  after  pay- 
ment of  a  certain  legacy  to  be  divided  equally 
among  testator's  sons  and  daughters.  Held, 
that  the  estate  of  one  of  the  sons  was  In  the 
nature  of  a  chattel  real  and  a  vested  interest 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  !S  1481,  1482,  1488 ;   Dec  Dig.  {  B31.*] 

5.  ExEctmow   (I  45*>— Pbopebtt   Subject— 
Interest  or  Heib  ih  Estate. 

Where  testator  willed  all  his  realty  to  bis 
wife  for  life,  and  at  her  death  the  property  to 
be  sold  and  the  proceeds  ditided  among  testa- 
tor's sons,  the  Interest  of  one  of  the  sons  was 
subject  to  levy  and  sale  for  bis  debts. 

[E».  Note.— For  other  eases,  see  Bxecntion, 
Cent  Dig.  H  141.  142;   Dec  Dig.  (  45.*] 

6.  EXKCmOKB  AKD  ADinNISTBATOBS  (|  197*)-~ 

Widow's  Allowanob— Dbscbni  amo  Dis- 
tbibutiok— intekebx  of  widow— llabiu- 

TIES. 

A  widow's  allowance  and  her  statutory 
one-third  in  the  real  estate  of  Iter  deceased  hus- 
band can,  under  Bums'  Ann.  St.  1906,  H  278G, 
2901,  2^7.  be  reduced  only  by  the  amount  nec- 
essary to  defray  the  expenses  of  administration, 
laat  sickness,  and  funeral  of  her  deceased  hu^ 
band. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  I  726 ;  Dec  Dig. 
I  197.»] 

7.  ExBCtrroBs  and  Admiristbaiobs  (|  261*)-* 
Claims— Judgments. 

There  having  been  no  sale  under  the  jndg> 
ments,  they  were  only  genera)  liens,  and  in  the 
order  of  distributimi  would  take  their  place  un- 
der  the  statute  as  claims  of  the  fifth   class. 
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whether  the  eatste  ke  MlTent  or  insolvent  ac- 
cordine  to  their  priority  under  Bums'  Ann.  St 
1908,  !  2958,  relating  to  the  satisfaction  of  liens 
on  realty. 

[E:d.  Note.— For  other  cases,  see  Executon 
and  Administrators,  Cent.  Dig.  {{  M4r-974;  Dec. 
Dig.  i  261.*] 

Appeal  from  Probate  Court,  Marlon  Ooun- 
ty;  Franlc  B.  Roes,  Judge. 

ProoeedingB  tot  settlement  of  the  estate 
of  Henry  Cruse.  To  the  final  report  of  Rob- 
ert C  Ught,  administrator,  Alfred  W.  Comer 
and  Bturah  J.  Cruse  filed  exceptions.  The 
exceptions  were  overruled,  and  on  appeal  of 
the  mentioned  contestants  to  the  Appellate 
Court  the  Judgment  was  aflBrmed.  92  N.  B. 
S44.  Tbe  case  was  transferred  to  the  Sn- 
preme  Court     Reversed,  wltb  directions. 

Walter  L.  Carey,  for  appellant  Johnson 
A  Mebrlng  and  Wm.  Bosson,  for  appellees. 

M7ERS,  C.  J.  Tbls  la  an  appeal  upon  ex- 
ceptions to  the  final  report  of  an  adminis- 
trator. Tbe  question  .for  determination 
arises  upon  tbe  construction  to  be  given  a 
will,  and  the  order  of  distribution  under  it 
In  case  of  an  insolvent  estate  of  a  deceased 
beneficiary  under  the  following  facts:  Hen- 
ry Orase  deceased  December  15^  1903,  leaving 
a  will  tbe  material  portion  of  which  Is  as 
follows :  "I  will  and  bequeath  to  my  beloved 
wife,  Eliza  J.  Cruse,  all  money  and  personal 
property  of  every  description  of  which  I 
may  be  possessed  at  my  deatb,  together  with 
all  my  real  estate  situate  in  Hamilton  coun- 
ty, Indiana  (describing  It  specifically),  to 
have  and  to  hold  and  have  the  full  use  and 
control  of  the  same  so  long  as  she  shall 
live;  and  at  the  death  of  my  said  wife  all  of 
said  personal  property  remaining,  and  all  of 
said  real  estate  shall  be  sold  by  my  execu- 
tors, and  five  hundred  dollars  from  the  pro- 
ceeds thereof  paid  to  my  grandson,  Charles 
Lk  doe,  the  remainder  to  be  divided  equally 
between  my  sons  and  daughters,"  naming 
them,  of  whom  Jacob  Cruse  was  one.  Ap- 
pellant on  October  14,  1906,  recovered  a 
Judgment  against  Jacob  Cruse,  son  of  Hen- 
ry. On  December  4,  1905,  appellee  McWhor- 
ter  recovered  a  Judgment  against  Jacob 
Cruse.  Both  of  these  Judgments  were  In  re- 
newal of  former  Judgments,  and  a  transcript 
of  each  Judgment  was  filed  in  the  office  of 
tbe  clerk  of  the  county  in  which  the  real 
estate  of  which  Henry  Cruse  died  seised  was 
situate.  The  Comer  Judgment  became  a  Hen 
October  16,  1905,  and  the  other  Judgment  In 
December,  1905.  No  execution  was  ever  is- 
sued upon  either  of  these  Judgments,  and 
no  further  steps  taken  respecting  them,  un- 
til after  the  death  of  Jacob  Cruse,  when 
they  were  filed  and  allowed  as  claims  against 
his  estate,  in  the  form  of  Judgments.  Jacob 
Cruse  died  in  Marion  county  November  15, 
1907,  Intestate  as  to  all  his  property,  and 
appellee  Light  was  appointed  administrator 


of  his  estate  June  8;  lOOS.  Eliza  Oruse, 
widow  of  Henry,  and  mother  of  Jacob  Cruse, 
died  in  April,  1908.  Jacob  Cruse  at  his  de- 
cease left  a  widow,  appellee,  herein,  and 
three  children.  Upon  the  death  of  Eliza, 
the  executors  of  the  wUl  of  Henry  Cruse, 
under  the  provisions  of  the  will,  sold  the 
real  estate  of  which  he  died  seised,  and  from 
the  proceeds  of  the  sale  $1,156.33  came  into 
the  hands  of  appellee  Light  as  administrator 
of  the  estate  of  Jacob  Cruse,  whd  settled  the 
estate  as  Insolvent.  He  'paid  the  widow  the 
(600  statutory  allowance  and  the  expenses  of 
administration,  leaving  a  balance  for  distri- 
bution of  $666.33.  Appellee  Sarah  J.  Cruse, 
widow  of  Jacob,  claimed  that  she  was  en- 
titled to  an  amount  equal  to  one-third  tbe 
proceeds  of  the  sale  of  the  real  estate  free  of 
claims  of  creditors,  and  appellant  Comer 
and  McWhorter  claimed  that  they  were  en- 
titled to  satisfaction  of  their  Judgment  claims 
in  full,  as  against  the  costs  and  expenses 
of  administration,  and  all  other  claims  ex- 
cept the  widow's  $600.  Their  respective  con- 
tentions were  denied,  and  the  administrator 
was  directed  to  prorate  the  fund  among  the 
creditors  Including  Comer  and  McWhorter, 
and  excluding  the  widow  of  Jacob  Cmae, 
upon  the  theory  that  the  fund  was  to  be 
treated  as  personal  property  from  the  date 
of  the  death  of  Henry  Cruse,  and  that  the 
Judgments  were  general  claims. 

In  Doe  V.  Lanius  (186IQ  3  Ind.  441,  66  Am. 
Dea  618,  It  was  held  that,  as  against  the 
executors  nnder  a  will  directing  sale  of  real 
estate  within  one  year  after  the  testator's 
death  and  division  of  the  proceeds  among 
named  persons,  the  right  of  possession  and 
legal  title,  until  the  sale,  Is  in  the  benefi- 
ciaries. 

In  Rumsey  v.  Durham  (1854)  5  Ind.  71,  It 
was  held  that  a  will  directing  a  sale  of  real 
estate  after  the  termination  of  the  life  es- 
tate or  marriage  of  the  widow  operated  as 
a  conversion  into  money,  and  should  be 
treated  as  If  the  donation  had  been  In  mon- 
ey. The  real  question  In  that  case  was 
whether  there  was  such  a  vested  Interest  In 
a  parent,  who  had  died  after  the  death  of 
the  testator,  and  before  the  death  of  the  life 
tenant,  as  to  let  in  the  child  of  such  parent 
to  inherit,  and  tbe  equitable  rule  of  conver- 
sion and  vesting  at  the  date  of  the  death  of 
the  testator  was  Invoked  In  Justice  to  such 
grandchild,  and  upon  equitable  considera- 
tions. This  case  was  followed  in  Wilson  t. 
Rudd  (1862)  19  Ind.  101,  holding  that  one  of 
the  named  beneficiaries  under  the  will  took 
a  vested  interest  in  the  real  estate,  which 
was  subject  to  levy  and  sale.  The  case  goes 
further  than  Doe  v.  Lanius  warrants,  as  that 
case  did  not  involve  the  question  of  title  to 
the  realty,  except  upon  the  fiction  of  such  a 
vested  interest  as  was  superior  on  the  ques- 
tion of  possession  to  the  right  of  the  execu- 
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tor.  A  fair  test  of  the  gnestlon  arises  from 
the  inquiry  whether  the  executor  during^  the 
interim  before  sale  would  be  compelled  to 
account  for  it,  or,  If  liable  to  account,  wheth- 
er he  would  be  liable  to  account  for  the 
rents  and  profits  of  the  realty,  or  account  for 
It  as  money.  He  certainly  would  not  be  lia- 
ble to  account  as  for  money,  because  It  could 
not  be  known  what  to  account  for,  and  he 
should  not  account  for  rents  and  profits 
of  real  estate  because  he  has  no  right  of  pos- 
session. The  Rudd  Case  goes  further  in 
holding  that  there  is  a  vested  Interest  in 
real  estate;  but  It  will  be  seen  that  In  that 
case  there  was  a  specific  devise  of  a  share 
in  the  real  estate  under  the  fourth  clause 
of  the  will,  and  the  same  thing  Is  true  as  to 
the  case  of  Heilman  v.  Heilman,  139  Ind. 
59,  28  N.  E.  310. 

In  Slmonds  v.  Harris  (1884)  92  Ind.  605,  It 
was  held  under  a  will  directing  sale,  after 
the  termination  of  a  life  estate  and  division 
of  the  proceeds,  that  a  share  la  the  land  was 
subject  to  attachment,  which  followed  the 
proceeds  after  sale,  following  Wilson  v. 
Rudd,  but  going  further  than  the  facts  In 
the  Rvidd  Oase  Justify. 

Ballenger  v.  Dro<^  101  Ind.  172,  was  a 
case  where  the  Judgments  against  a  distribu- 
tee of  the  proceeds  after  sale  were  held  to 
be  such  an  interest  as  was  subject  to  the 
Hen  of  a  Judgment,  and  that  the  Umi  took 
preference  in  the  distribution  of  the  pro- 
ceeds over  the  distributee  and  his  grantee, 
following  Slmonds  v.  Harris,  and  Brumfleld 
V.  Drook,  101  Ind.  190,  Involving  the  same 
will,  in  which  it  was  held  that  the  title  to 
the  land  before  sale  was  not  in  abeyance, 
but  in  the  testator's  children,  and  this  is 
likewise  held  In  Indiana  Co.  v.  Morgan  (1903) 
162  Ind.  331,  70  N.  E.  S68,  and  Myers  v. 
Carney  (1908)  171  Ind.  379,  86  N.  E.  400. 

In  Koons  T.  Mellett  (1889)  121  Ind.  585,  23 
N.  E.  05,  7  L.  R.  A.  231,  It  was  held  that  a 
Judgment  was  a  lien  upon  lands  which  had 
been  directed  to  be  sold,  and  followed  the 
proceeds. 

The  fiction  of  law  that,  imder  a  simple  di- 
rection to  sell  and  divide  the  proceeds,  con- 
version Into  money  will  be  held  in  equity  to 
have  taken  place  at  the  date  of  the  death  of 
the  testator,  and  that  equity  will  treat  that 
as  done  which  is  directed  to  be  done,  and  It 
will  be  treated  as  that  species  of  property 
into  which  it  is  directed  to  be  converted,  is 
grounded  upon  equitable  considerations,  and 
Is  Interposed  for  the  purpose  of  carrying 
out  the  Intention  of  testators  so  far  as  that 
can  be  done  within  the  rules  of  law,  and 
generally  for  the  purpose  of  equality,  and  dO' 
ing  equity  between  heirs  or  next  of  kin, 
where  no  other  rights  Intervene;  but  it  has 
never  been  understood  that  a  testator  can 
change  realty  to  personalty,  or  vice  versa,  by 
the  mere  declaration  that  It  shall  be  one  or 
the  other,  and  an  examination  of  the  cases 
will  disclose  that  the  fiction  of  constructive 
conversion  is  grounded  upon  the  proposition 


that,  In  the  abs^ence  of  Intervoilng  Interests 
or  rights,  the  testator's  intention,  as  It  af- 
fects the  beneficiary,  shall  control;  but  when 
the  question  Is  one  between  the  beneficiary 
and  the  trustee  of  a  mere  power  of  sale,  as 
to  possession  before  sale,  the  right  of  the 
beneficiary  is  superior,  or,  if  the  rights  of 
third  persons  attach  or  intervene  before  sale, 
the  fiction  Is  destroyed.  For  example,  be- 
fore sale  It  can  scarcely  be  questioned.  In 
this  state  at  least,  that  the  right  of  posses- 
sion is  In  the  beneficiary;  that  Is,  that  the 
Interest  vests  In  him ;  If  this  ,were  not  so, 
the  property  would  go  to  his  personal  repre- 
sentatives, and  necessarily  the  right  of  pos- 
session and  control,  and  the  executor  would 
be  required  to  account  for  it  as  personalty, 
which  can  hardly  be  claimed.  Matter  of 
Hunter,  3  Redf.  Sur.  (N.  Y.)  176. 

The  question  has  frequently  arisen  under 
the  crown's  claim  to  legacy  duty  under  the 
Stamp  Act,  providing  that  "money  to  arise 
from  the  sale,  mortgage,  or  other  disposition 
of  any  real  or  heritable  estate,  directed  to 
be  sold,  mortgaged  or  otherwise  disposed  of," 
shall  be  subject  to  duty.  Under  this  act  It 
Is  held  that,  when  real  estate  is  directed  to 
be  sold,  the  duty  attaches,  even  though  the 
beneficiary  elects  to  take  the  land  without 
sale;  or  where  the  trustee  has  an  option  to 
sell,  and  actually  sells;  but  not  If  he  does 
not  sell.  If  the  power  Is  given  only  for  re- 
Investment  In  land,  or  the  variation  of  se- 
curities, or  for  raising  debts,  and  legacies 
or  other  prior  charges,  the  duty  is  not  pay- 
able, whether  the  property  is  sold  or  not, 
although  the  beneficiaries  after  the  sale  elect  • 
to  take  the  property  as  money.  Nor  does 
the  duty  attach  where  there  is  a  sale  made 
under  the  order  of  a  court  under  its  general 
Jurisdiction,  though  it  will  attach  If  the  trus- 
tee Is  compelled  by  a  court  to  exercise  a 
power  of  sale  under  a  will.  Jarman  on  Wills 
(6th  Bd.)  vol.  1,  p.  591. 

It  appears,  from  these  cases,  that  the  Ac- 
tion of  conversion  attaches  to  the  status 
which  a  testator  fixes  upon  a  property  or 
fund  at  the  time  the  will  becomes  operative, 
as  between  himself  and  beneficiary  and 
treating  as  an  accomplished  fact,  for  all  the 
purposes  of  the  will,  a  thing  to  be  done  In 
the  future,  and  equity  intervenes  to  require 
it  to  be  treated  as  If  done,'  and  a  conversion 
as  of  the  date  of  the  testator's  death  as  a 
vested  Interest,  for  the  purpose  of  letting  In 
the  beneficiaries,  and  their  successors  In  es- 
tate. It  would  be  unreasonable  that  the 
condition  and  character  Of  the  property  as 
between  the  testator  and  the  beneficiaries 
should  depend  upon  the  act  of  the  Instru- 
mentality through  which  the  conversion  Is 
to  be  effected,  when  no  such  power  Is  repos- 
ed In  blm.  These  reflections  seem  to  us  to 
point  the  distinction  between  the  cases  above 
cited,  and  another  line  of  cases  in  this  state, 
and  in  other  states.  In  which,  under  the  facts 
In  those  cases,  conversion  Is  held  to  have  tak- 
en place  as  of  the  date  of  the  death  of  a 
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testator.  Rumsey  ▼.  Durbam,  supra;  Nd- 
son  T.  Nelson,  36  Ind.  App.  331,  75  N.  S. 
679;  Clark  y.  Worrall,  33  Ind.  App.  49,  68 
X.  E.  699;  McCInre'a  Appeal,  72  Pa.  414; 
Hammond  v.  Putnam,  110  Mass.  232 ;  Stagg 
T.  Jackson,  1  N.  Y.  206.  But,  even  In  states 
wbere  the  rule  Is  broadly  applied,  tbe  doc- 
trine Is  qualified  to  tbe  extent  that  conver- 
sion does  not  take  place  until  tbe  event 
transpires  when  the  conversion  should  be 
made,  and  tbe  property  reaches  the  benefi- 
ciary in  bis  absolute  right  In  tbe  character 
Impressed  upon  it  Holland  v.  Cmft,  3  Gray 
(Mass.)  162;  Holland  v.  Adams,  8  Gray 
(Mass.)  188;  Savage  v.  Bnmbam,  17  N.  Y. 
561 ;  Mansbach  v.  New,  58  App.  Div.  191,  68 
N.  Y.  Supp.  674;  Shmnway  v.  Harmon,  6 
Thomp.  &  C.  (N.  Y.)  627 ;  Sweezy  v.  Thayer, 
1  Dner  (N.  Y.)  302. 

The  character  of  interest  of  Jacob  Cruse 
approaches  a  chattel  real  more  nearly  than 
any  other.  A  "chattel  real"  at  common  law 
was  an  Interest  annexed  to,  or  growing  out 
of,  real  estate,  as  a  term  for  years,  having 
the  character  of  immobility,  which  denom- 
inated them  real,  whilst  other  chattels  prop- 
er are  movable,  but  they  are  regarded  as  per- 
sonal property,  and  went  to  the  personal  rep- 
resentative upon  death,  and  not  to  the  heir. 
Schouler  on  Personal  Property,  t  20.  Prior 
to  1843  a  "term  of  years"  was  held  to  be 
personal  property,  and  tbe  subject  of  sale 
upon  execution  issued  by  a  Justice  of  tbe 
peace.  Barr  v.  Doe  (1842)  6  Blackf.  335,  38 
Am.  Dec  146.  But  under  Rev.  SL  1S43, 
p.  464,  t  3,  and  under  the  present  statute 
(Bums'  Ann.  St.  1908,  S  635,  Judgments  are 
liens  upon  chattels  real,  and  they  are  sold 
as  real  estate.  Hyatt  v.  Vincennes  Nat  Bk., 
113  n.  S.  416,  6  Sup.  Ct.  573,  28  L.  Ed.  1009 ; 
Putnam  v.  Westcott,  19  Johns.  (N.  Y.)  76; 
McLean  v.  Rockey,  3  McLean,  235,  Fed.  Cas. 
No.  8,891 ;   Gunn  v.  Sinclair,  52  Mo.  327. 

The  interest  of  Jacob  Cruse  has  been  held 
to  be  a  vested  interest,  which  is  the  subject 
lien,  levy,  and  sale,  the  same  as  in  the  case 
of  real  estete  proper.  A  fair  test  as  to  Its 
character  is,  as  to  the  rights  of  a  wife  on 
such  sale  being  made  prior  to  the  termina- 
tion of  the  life  estate:  Would  a  sale  in  the 
lifetime  of  Jacob  Cruse  have  left  any  inter- 
est In  bis  wife  and  subsequent  widow?  Man- 
ifestly it  could  not  be  sold  as  personal  prop- 
erty, for  the  element  of  delivery  of  posses- 
sion is  wholly  Impossible;  it  could  not  be 
sold  as  money  and  returned  without  sale 
under  section  762,  Bums'  Ann.  St  1908,  or 
as  a  debt  or  thing  in  action  under  section 
766,  Bums'  Ann.  St  1908.  It  is  held  under 
section  3052,  Bums'  Ann.  St  1908,  with  re- 
spect to  sales  of  the  real  estate  of  a  husband 
and  the  vesting  of  a  wife's  interest,  that 
the  section  applies  to  equitable  interesta  as 
well  as  legal  ones.  Whitney  v.  Marshall,  138 
Ind.  472,  37  N.  E.  964;  Shelton  v.  Shelton,  94 
Ind.  113;  Keck  v.  Noble,  86  Ind.  1;  Eetcb- 
nm  v.  Schlcketanz,  73  Ind.  137. 


The  statute  of  descents  provides  that  she 
shall  take  In  equitable  Interesta  of  the  hus- 
band, as  well  as  legal  estates.  Burns'  Ann. 
St  1908,  t  3029.  It  Is  then  an  interest  In 
real  estate,  or  an  interest  In  money.  Sup- 
pose that  Jacob  Cruse  had  survived  his 
mother,  and  he  and  all  the  other  beneQcia- 
rles  under  tbe  will  of  Henry  Cruse,  being 
Bul  generis,  bad  elected  to  take  the  property 
In  kind,  there  could  be  no  doubt  but  that 
they  could  have  done  so,  and  In  that  event  a 
legal  estate  would  clearly  have  vested  in 
them  In  fee  simple.  If  the  sale  had  been 
made  prior  to  the  death  of  the  widow  on  the 
Judgmenta  of  appellant  and  McWhorter,  the 
sale  would  have  related  back  to  the  date 
of  the  Judgments,  and  sale  would  have  been 
made  as  real  estate  is  sold,  and  with  the 
incidenta  of  the  sale,  and  with  the  effect  of 
a  sale  of  real  estate  as  an  equitable  inter- 
est Shall  bis  widow's  Interest  be  less  than 
it  would  have  been  In  that  contingency?  The 
law  'favors  a  liberal  construction  of  such 
statutes,  and  we  think  It  must  be  held,  un- 
der our  decisions,  that  It  was  an  equitable 
interest  or  estate.  Or  suppose  that  the  exec- 
utors under  tbe  will  bad  failed  or  delayed 
to  make  sale^  and  divide  the  proceeds,  could 
there  be  any  doubt  that 'the  administrator 
of  Jacob  Cruse's  estate  could  have  had  par- 
tition and  sale  under  section  2848,  Bums' 
Ann.  St  1908?  This  being  tme,  the  wife  was 
entitled  to  $500  and  one-third  the  real  es- 
tate, or  the  proceeds  free  from  all  demands 
of  creditors. 

Coming  to  the  claims  of  Comer  and  Mc- 
Whorter, which  are  held  to  be  liens:  In  the 
absence  of  a  sale  under  them,  they  were  only 
general  liens,  and  In  the  order  of  distribu- 
tion take  their  place  under  the  statute  as 
claims  of  the  fifth  class,  whether  the  estate 
be  solvent  or  insolvent  according  to  their 
priority  under  section '2958,  Bums'  Ann.  St 
1908.  Snyder  v.  Thleme  &  Wagner  Co.  (1910) 
173  Ind.  659,  90  N.  B.  314;  HUdebrand  T. 
Banney  (1909)  172  Ind.  447,  87  N.  E.  832. 

The  widow's  $500  allowance  and  her  statu- 
tory one-third  In  the  real  estate  can  only  be 
reduced  by  tbe  amount  necessary  to  defray 
the  expenses  of  administration,  last  sickness, 
and  funeral  of  tbe  deceased  husband.  Bums' 
Ann.  St  1908,  H  2786,  2901,  2957. 

The  Judgment  Is  reversed,  with  instrac- 
tions  to  the  court  below  to  enter  Judgment 
awarding  Sarah  J.  Cruse,  out  of  the  money 
In  the  hands  of  the  clerk  for  distribution, 
a  sum  equal  to  one-third  of  tbe  gross  fund 
received  from  tbe  sale  of  the  real  estate,  and 
deduct  the  expenses  of  administration  and  of 
the  last  sickness  and  funeral  from  the  res- 
idue, and  apply  the  remainder,  first  to  the 
payment  of  appellant  Comer,  and  second  to 
payment  of  appellee  McWhorter  as  lienhold- 
ers  under  the  fifth  class  under  section  2901, 
Bums'  Ann.  St  1908,  and  according  to  prior- 
ities under  section  2957  and  section  2958 
construed  together,  and,  If  sufficient  to  pay 
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tliem  In  full,  distribute  the  remainder  among 
the  dalmanta  of  each  subsequent  class  under 
secUons  2801  and  2957,  Burns'  Ann.  St  1D08. 


(176  InO.  812) 

STATE  ex  reL  WHEATLEIZ  T.  BECK  et  «L 

(No.  21,640.)^ 
(Supreme  Ck>urt  of  Indiana.     Jan.  25.  1911.) 

1.  Bankbuptot  (1 435*)— DiaoHABaK  of  Judo- 
HENT— Pleading— Kbquisitis. 

In  mandamus  to  compei  an  execution,  an- 
S'wers  relying  on  release  from  the  jadgment 
nnder  Bankroptcy  Act  July  1,  1898,  c.  511,  { 
17.  d.  2,  aO  Stat.  660  (U.  S.  Comp.  St.  1901, 
p.  3428),  by  a  discharge  in  bankruptcy,  prop- 
erly set  out  at  length  the  complaint  on  which 
the  Judgment  was  obtained. 

[Eld.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  i  486.*] 

2.  Pleadino  9  49*)— Chabaoixb— How  Db- 

KBBKINKD. 

Where  the  pleadings  under  which  a  judg- 
ment was  obtained  are  not  ambiguous  or  equiyo- 
cal  as  to  the  character  of  the  action,  they  are 
the  only  means  of  determining  the  nature  of 
the  action  and  the  character  of  the  Judgment 
[Ed.  Note.— Fbr  other  cases,  see  Pleading, 
Cent.  Dig.  H  107-111 ;    Dec.  Dig.  {  49.*] 

8.  Bankbuptct  (I  436*)  —  Dibchabob— Jttdg- 

MENT— PUSAMWO. 

In  mandamus  to  compel  an  execution,  de- 
fended on  the  ground  of  release  from  theiadg- 
ment  under  Bankruptcy  Act  July  1,  189i8.  c. 
«541,  817,  30  Stat.  660  (U.  S.  Comp.  St  1901, 
p.  8428),  by  a  discharge  in  bankruptcy,  it  was 
not  necessary  for  detendanta  to  allege  that 
the  judgment  was  not  obtained  for  fraud,  that 
matter  being  properly  shown  by  setting  up  the 
pleadings  on  which  the  Judgment  was  obtained. 
[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  i  435.*] 

4.  Acnoif  (I  28*)— CoKTBAOT  ob  Tobt. 

On  conversion  of  the  proceeds  of  stock 
placed  in  defendant's  hands  for  sale,  the  prin- 
cipal could  sue  on  contract  or  in  tort 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  H  19G-215;    Dec.  Dig.  I  2a*] 

Bk.  BaNKBUPTOT  (I  423*)— DlSOHABQB— IdtABn.- 
ITIES   RELBASBD— FrXuD. 

A  Judgment  for  converting  proceeds  of 
stock  placed  in  defendant's  hands  for  sale  is 
not  excepted  by  Bankruptcy  Act  July  1,  1898, 
c  541,  I  17,  cl.  2,  30  Stat  550  (U.  S.  Comp. 
St  1901,  p.  8428),  from  a  discharge  in  bank- 
ruptcy as  one  obtained  through  fraud. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  {  423.*] 

8.  Bankbuptct  (|  423*)— Disohabob— litABiL- 

ITIES  Releasbd— Fbawd. 

To  except  a  Judgment  from  a  discharge  In 
bankruptcy  within  Bankruptcy  Act  July  1, 
1808,  c.  541,  J  17,  cl.  2,  30  Stat.  550  (U.  S. 
Comp.  St  1901,  p.  8428),  fraud  must  lie  in  the 
inception  of  the  transaction  on  which  the  Judg- 
ment is  based. 

[ESd.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  I  42a*] 

1,  Mandaitds  (i  1*)— Right  to  Relibt. 

Mandamus  lies  only  when  there  is  a  dear 
legal  ri^t  and  no  other  adequate  remedy. 

[E!d.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  H  1-8;    Dec.  Dig.  {  1.*] 
&  Mandamus  (|  8*>— Right  to  Rklibt— Adb- 

QUACT  OF  OtHBB  RBUEDT. 

Right  under  Bums'  Ann.  St  190EL  |  828, 
to   amerce   a   sheriff  for   refusing   to   levy   an 


execution  is  an  adequate  remedy,  as  affecting 
the  creditor's  right  to  compel  a  levy  by  man- 
damus. 

[E2d.  Note. — For  other  cases,  see  Mandamna, 
Cent  Dig.  H  10-34;   Dee.  Dig.  I  3.*] 

Appeal  from  Circuit  0>urt,  Tipton  Connty; 
Leroy  B.  Nash,  Judge. 

Mandamus  by  the  State  on  the  relation  of 
Dora  Wbeatley  against  Frederick  W.  Beck 
and  another.  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

Oglebay  ft  Oglebay,  for  appellant  GIflord 
&  Gifford,  for  appellees. 

COX,  J.  The  appeUant  (rdatrlz)  filed  her 
petition  In  the  Tipton  drcnit  Court  on  the  8d 
day  of  May,  1909,  for  an  altematire  writ  of 
mandate  directing  and  ordering  the  appellee 
Beck  as  sheriff  of  that  county  to  levy  an  ex* 
ecutlon  .then  In  his  hands  on  iiersonal  prop- 
erty and  o>n  certain  lands  of  apjiellee  Jolin- 
son,  to  sell  the  same  and  apply  the  proceeds 
to  the  payment  and  satisfaction  of  an  unpaid 
judgment  held  by  relatrlx  against  Johnson, 
npon  which  Judgment  the  execution  had  been 
duly  Issued.  The  alternative  writ  was  !•• 
sued.  Upon  his  own  application  Joliii8<ui 
was  admitted  as  a  party  defendant  and  an- 
swered. The  appellee  Bedc,  as  sheriff,  filed 
an  answer  and  return  to  the  complaint  Ap- 
pellant's (relatrlx's)  demurrers,  for  want  of 
facts  addressed  to  these  answers,  were'  over- 
ruled, and,  relatrlx  refusing  to  plead  further, 
judgment  was  rendered  for  appellees  and 
against  relatrlx  for  costs.  The  overruling 
of  these  demurrers  Is  the  basis  of  appellant's 
assignment  of  error  in  tills  court 

The  answers  of  appellees  which  appellant 
In  this  appeal  Is  contending  should  have 
been  held  Insnffident  by  the  trial  court  are 
substantially  alike.  It  will  serve  no  good 
purpose  to  set  them  out  In  full  in  this  opin- 
ion. They  admit  the  execution  In  the  hands 
of  the  sheriff.  Beck,  and  the  existence  of  the 
judgment  In  question;  that  the  judgment 
was  rendered  against  Johnson  tn  the  Tipton 
drcult  court  in  the  year  1900,  at  the  suit  of 
one  Frank  J.  Wbeatley ;  that  It  was  for  the 
sum  of  $813.60,  damages  and  costs,  and 
"without  relief  from  valuation  laws,  and 
without  benefit  of  exemption  laws,"  and  that 
on  the  23d  of  March,  1909,  it  was  duly  as- 
signed of  record  to  the  relatrlx ;  they  show 
by  proper  averments  that  the  Judgment  was 
duly  rendered  after  the  trial  of  an  Issue 
formed  by  general  denial  of  a  complaint  al- 
leging '^hat  on  the  15th  day  of  August  1899, 
the  plaintiff  executed  to  the  defendant  his 
promissory  note,  calling  for  $200,  payable  at 
the  State  Bank  of  Sheridan,  Ind.,  120  days 
after  date,  with  Interest  and  attorney's  fees ; 
that  before  the  maturity  thereof,  defendant 
sold  and  transferred  said  note  to  Robert 
PIcken  et  al.  That  In  the  month  of  October, 
1899,  the  plaintiff  was  the  owner  of  22  head 
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of  calves,  which  said  calres  the  plaintiff 
placed  In  the  hands  of  the  defendant,  as  his 
agent,  to  sell  and  apply  the  proceeds  to  pay- 
ment of  the  note  hereinbefore  described,  and 
the  remainder  to  be  paid  to  plaintiff,  or  as 
he  may  direct;  that  the  defendant  sold  the 
calves  to  one  Lem  Scott  and  for  the  price  of 
$420,  and  received  from  Scott  the  payment 
therefor ;  that  defendant  refused  to  pay  said 
note,  or  any  part  .thereof,  and  has  and  stlU 
has  and  retains  the  $420  of  plaintiff's  money 
and  has  converted  the.  same  to  his  own  nse, 
to  his  damage  In  the  snm  of  $1,000 ;  where- 
fore, he  demands  judgment  for  $1,000  dam- 
ages and  for  all  other  and  proper -relief;" 
that  thereafter  on  March  27,  1001,  John- 
son filed  his  petition  In  bankruptcy  in  the 
District  Court  of  the  United  Btates  for  the 
district  of  Indiana,  and  was  duly  adjudged 
a  bankrupt;  and,  after  averring  facts  show- 
ing that  all  the  necessary  Intervening  steps 
were  taken,  they  show  Johnson's  discharge 
as  such  bankrupt  "from  all  his  personal  ob- 
ligations and  liabilities."  They  show,  fur- 
ther, that  the  land  sought  to  be  levied  on  and 
sold  was  acquired  by  Johnson  after  his  dis- 
charge In  bankruptcy.  The  one  question  se- 
riously presented  for  determination  In  this 
appeal  to  whether  the  discharge  In  bankrupt- 
cy of  appellee  Johnson  released  him  from  the 
payment  of  the  Judgment  set  out  in  the  fore- 
going answers  under  clause  2  of  section  17 
of  the  federal  bankrupt  act  of  July  1,  1808, 
c.  641,  30  Stat  550  (U.  S.  Comp.  Bt  1901,  p. 
8428),  which  reads  as  follows :  "A  discharge 
in  bankruptcy  shall  release  a  bankrupt  from 
all  provable  debts  except  •  •  •  (2)  judg- 
ments In  action  for  fraud." 

Preliminary  to  the  discussion  of  this  ques- 
tion, however,  appellant's  counsel  earnestly 
and  ably  Insist  that  these  answers  are  bad, 
because  neither  of  them  contains  the  direct 
allegation  that  the  judgment  therein  set 
forth,  and  npon  which  the  execution  Involved 
In  this  case  was  Issued,  "was  not  rendered  In 
an  action  for  fraud,"  and  at  the  same  time 
urge  that  setting  out  at  length  in  these  an- 
swers the  complaint  on  which  the  Judgment 
was  rendered  made  the  answers  objection- 
able. Neither  of  these  contentions  can  be 
approved.  The  very  life  of  the  answers  de- 
pended on  the  character  of  the  Judgment, 
and  that  to  to  be  ascertained  from  the  plead- 
ings in  the  action  in  which  It  was  rendered. 
Where  the  pleadings  are  not  ambiguous,  or 
equivocal  as  to  the  character  of  the  action, 
they  are  the  only  means  of  determining  the 
natnre  of  the  action  and  the  character  of 
the  Judgment  Furry  v.  O'Connor  (1801)  1 
Ind.  App.  573-^80,  28  N.  E.  103;  Smith  v. 
Wood  (1882)  83  Ind.  522-624;  Gentry  t.  Pur- 
cell  (1882)  84  Ind.  83,  84.  The  direct  allega- 
tica  that  the  judgment  "was  not  rendered 
In  aoi  action  for  fraud"  would,  to  say  the 
least,  not  add  anything  to  the  strength  of 
the  answers.  The  existence  of  fraud  or  the 
absence  of  it  as  being  the  foundation  of  the 


action  on  which  the  judgment  was  based 
must  appear  from  the  complaint  and  the  is- 
sue Joined  upon  It,  and  that  could  properly 
be  shown  by  setting  the  complaint  out  In  the 
answers,  as  was  done. 

The  appellant  can  fare  no  better  In  the  de- 
termination of  the  main  question  stated 
above.  Counsel  for  appellant  say  in  their 
brlef^  that  their  action  to  predicated  upon 
subdivision  2,  section  17,  of  said  act,  which 
reads :  "That  judgments  rendered  in  actions 
for  fraud  are  not  released  by  the  discharge 
of  the  defendant  in  bankruptcy,"  and  that 
"Johnson  converted  the  money  of  Wheatley 
to  hto  own  use,  and  the  judgment  was  ren- 
dered In  an  action  against  him  for  hto 
fraud."  It  to  obvious  that  the  cause  of  ac- 
tion on  which  the  Judgment  was  rendered 
primarily  grew  out  of  contractual  relations, 
and  that  whatever  fraud  attached  Itself  to 
it  wals  Involved  in  the  wrongful  application 
or  conversion  of  the  proceeds  of  the  sale^ 
Wheatley  had  hto  election  of  remedies  and 
could  have  sued  on  contract  or  for  the  tort 
Terrell  ▼.  Butterfleld  (1883)  02  Ind.  1-10; 
Kidder  v.  Blddle  (1895)  13  Ind.  App.  653-660, 
42  N.  E.  293 ;  Rauh  v.  Stevens  (1898)  21  Ind. 
App.  630,  52  N.  K.  997 ;  Blxel  v.  Bixel  (1886) 
107  Ind.  534-536,  8  N.  B.  614 ;  Oawford  v. 
Burke  (1004)  195  U.  S.  17&-194,  25  Sup.  Ct 
9,  40  li.  Ed.  147. 

There  was  no  wrong  in  the  beginning  pf 
the  transaction,  and  the  action  was  not  and 
could  not  have  t)een  for  the  conversion  of  the 
22  head  of  calves,  which,  in  the  language  of 
the  complaint,  "the  plaintiff  placed  in  the 
hands  of  the  defendant  as  hto  agent  to  sell 
and  apply  the  proceeds,"  etc.,  for  the  com- 
plaint shows  that  the  calves  were  sold  by 
the  defendant,  as  he  was  authorized  to  do, 
and  It  to  then  charged  that  the  proceeds  were 
not  applied  as  agreed,  but  were  converted  by 
defendant  In  the  case  of  Blxel  v.  Blxel,  su- 
pra. It  was  said,  on  page  537:  "In  the  pos- 
session and  sale  of  the  property,  appellee 
was  in  no  way  a  wrongdoer,  because  he  was 
acting  under  authority  from  appellant  Hto 
wrong,  if  any,  was  In  not  applying  the  pro- 
ceeds of  the  sale  as  directed, -and  that  wroniig 
was  subsequent  to  the  possession  and  sale. 
He  to  not  therefore  liable  for  having  convert- 
ed the  property."  The  fraud  which  would 
keep,  a  Judgment  in  force  against  a  discharg- 
ed bankrupt  within  the  exception  of  the  pro- 
vtolon  of  the  bankruptcy  act  above  set  out 
must  be  fraud  In  the  inception.  "If  the  orig- 
inal debt  arose  in  contract  and  the  fraud  was 
but  an  Incident  and  not  Ite  creative  power, 
the  debt  to  merged  In  the  Judgment  and  the 
bankrupt  released  thereafter."  C!olller  on 
Bankruptcy  (8th  Kd.  1910)  p.  319;  Brand- 
erburg  on  Bankruptcy  (3d  Ed.)  f  435;  Land- 
graf  V.  OrifDth  (1907)  41  Ind.  App.  372-376, 
83  N.  B.  1021. 

In  Crawford  v.  Burk  (1904)  195  U.  a  176- 
193.  26  Sup.  Ct  9,  49  L.  Ed.  147,  it  to  held 
that  if  a  debt  originates  in  or  to  founded  up- 
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on  a  contract,  ezprees  or  implied.  It  1b  prov- 
able against  the  bankrupt's  estate,  though 
the  creditor  may  elect  to  bring  his  action  In 
trover  as  for  a  fraudulent  conTersIon,  In- 
stead of  in  assumpsit  on  the  contract  In 
the  case  of  Fechter  v.  Postel  (1906)  114  App. 
Dlv.  776,  777,  100  N.  Y.  Supp.  207,  B.  C.  17 
Am.  Bankr.  Rep.  816,  817,  Fechter  recovered 
a  Judgment  in  an  action  for  conversion 
against  Postel  and  subsequently  Postel  filed 
his  petition  In  bankruptcy  and  was  duly  dis- 
charged, and  it  was  held  that  the  Judgment 
was  founded  on  a  provable  debt,  and  was 
not  excepted  by  clause  2  above  quoted  from 
the  provisions  which  release  the  bankrupt 
from  Uability  on  his  discharge.  In  reaching 
this  conclusion,  the  court  said:  "A  debt 
founded  upon  contract,  express  or  implied, 
is  provable  against  the  bankrupt's  estate, 
notwithstanding  the  fact  that  the  creditor 
may  have  elected  to  bring  his  action  in  trov- 
er as  for  a  fraudulent  conversion  Instead  of 
assumpsit"  See,  also,  to  the  same  efTect, 
Lewis  V.  Shaw  a907)  122  App.  Dlv.  99,  106 
N.  Y.  Supp.  1012,  19  Am.  Bankr.  Rep.  866; 
Tlndle  v.  Blrkett,  183  N.  Y.  267,  76  N.  B. 
25, 15  Am.  Bankr.  Bep.  179 ;  Maxwell  v.  Mar- 
tin (1900)  130  App.  Dlv.  80,  114  N.  Y.  Supp. 
849,  22  Am.  Bankr.  Bep.  93-06 ;  In  re  Ennis 
▼.  Stoppanl  (D.  C.)  171  Fed.  755,  22  Am._ 
Bankr.  Rep.  679-681. 

On  this  question,  Collier  on  Bankruptcy 
(8th  Ed.,  1910)  pp.  315,  816,  says:  "Indeed 
the  courts  have  already  established  this  doc- 
trine so  firmly  as  to  make  it  one  of  the  few 
settled  questions  under  the  law.  •  •  • 
I'hus,  dischargeability  wUl  be  decreed  in  all 
cases,  such  as  those  of  agents,  brokers,  fac- 
tors, auctioneers,  and  the  like.  •  •  • 
Any  claim  or  Judgment  rendered  thereon  for 
the  conversion  of  personal  property,  posses- 
sion of  which  Is  not  obtained  by  false  repre- 
sentations or  pretenses,  is  released  by  the 
bankrupt's  discharge." 

It  is  manifest  that  the  trial  court  did  not 
err  as  contended  in  its  rulings  on  the  suffi- 
ciency of  these  answers.  Moreover,  it  Is  the 
l^w  that  mandate  Is  a  writ  which,  to  a  cer- 
tain extent,  the  court  has  a  discretion  in 
awarding,  and  it  is  only  available  where  there 
is  a  clear  legal  right  and  where  no  other  ade- 
quate remedy  exists.  State  ex  rel.  Roberts  ▼. 
Beaver  (1895)  143  Ind.  488-492,  41  N.  E.  802; 
State  ex  rel.  Moore  ▼.  Board,  etc  (1908)  162 
Ind.  680-603,  68  N.  B.  205,  70  N.  B.  373,  984; 
Western  D.  T.  Co.  v.  State  ex  rel.  Ham- 
mond Elevator  Co.  (1906)  165  Ind.  492-512, 
76  N.  B.  100,  3  L.  R.  A.  (N.  8.)  153;  Couch 
V.  State  ex  rel.  Brown  (1907)  169  Ind.  269- 
271,  82  N.  B.  467,  124  Am.  St  B^.  221; 
State  ex  rel.  v.  Cummins  (1908)  171  Ind.  112- 
114,  85  N.  B.  859 ;  Town  of  WindfaU  v.  State 
ex  rel.  (1909)  172  Ind.  302-306,  88  N.  B.  506 ; 
High's  Ex.  Legal  Rem.  (3d  Ed.)  H  6,  9,  10. 

It  would  seem  that  the  relatrlx  had  other 


adequate  remedies,  If  she  had  a  clear  legal 
right  to  have  the  execution  in  question  levied 
on  the  property  of  Johnson  and  a  sale  there- 
under. Section  826,  Bnms'  Ann.  St  1008, 
provides :  "If  any  sheriff  shall  neglect  or  r»< 
fuse  to  levy  upon  or  sell  any  property  Justly 
liable  to  execution  when  the  same  might  have 
been  done,  he  shall  be  amerced  to  the  value 
of  such  property,  not  to  exceed  the  amount 
necessary  to  satisfy  the  execution."  See  the 
following  cases  which  have  recognized  the 
liability  of  a  sheriff  under  this  section:  State 
ex  rel.  Courter  v.  Buckles  (1893)  8  Ind.  App^ 
282,  85  X.  E.  846,  52  Am.  St  Rep.  476;  Ter- 
reU  V.  SUte  ex  rel.  (1879)  66  Ind.  570 ;  State 
ex  rel.  t.  Haw&ins  a882)  81  Ind.  486;  State 
ex  rel.  ▼.  Harper  (1889)  120  Ind.  23,  22  N.  B. 
80;  State  ex  rel.  v.  White  (1883)  88  Ind.  687. 
"Where  an  officer  fails  or  refuses  to  perform 
Ills  duty  in  regard  to  the  execution  of  pro- 
cess, the  party  injured  may  proceed  against 
him  for  damages,  or  by  an  attachment  for 
contempt  of  court"  25  Am.  and  Eng.  Bncy. 
of  Law  (2d  Ed.)  pp.  688,  689.  See,  alao^ 
State  ex  rel.  v.  Craft,  17  Fla.  722;  Arm- 
strong T.  Stansel,  47  Fla.  127,  86  South.  762 ; 
Mathews  v.  Nance,  49  S.  C.  389,  27  S.  BL 
408 ;  McFarlan  v.  State  (1897)  149  Ind.  149, 
48  N.  B.  625;  26  Cyc.  21S. 
Judgment  affirmed. 

(175  Ind.  Ut) 

ROBISON  et  al.  v.  FISHBAGE.    (No.  21,673.) 
(Supreme  Court  of  Indiana.     Jan.  27,  1911.) 

1.  CORSTITUnONAI.  LAW  ({  206*)— PBIVII.BOES 

AND  Immunities. 

Const  U.  S.  Amend.  14,  |  1,  proyiding  that 
no  state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States,  refers  to  the  privi* 
leges  and  immunities  arising  out  of  the  nature 
and  character  of  the  federal  government,  and 
operates  on  state  action  solely  and  not  on  in- 
dividual action,  and  simply  reqnires  that  all 
persons  similarly  situated  oe  treated  alike  in 
privileges  conferred  or  liabilities  imposed. 

[Ed.  Note.— For  other  cases,  see  Constitntion- 
al  Law,  Gent  Dig.  H  625-648;    Dec.  Dig.  f 

2.  CooBTs  (I  489*)  —  Coitn.icniro  Jubiboio* 
TioN— United  Statks  Coubts  and  State 
CouBTS — Patent  Rights. 

Even  if  a  card  index  system  installed  by  a 
city  treasurer  and  bis  deputy  is  patentable  and 
patented,  the  state  conrts  are  not  ousted  of  Jn- 
risdiction  of  proceedings  between  tlie  officers 
and  the  city  to  determine  their  righta  to  tiie 
card  system  by  the  fact  that  rights  claimed  or 
denied  as  growing  out  of  the  patent  are  inci- 
dentally involved ;  ezclnsive  federal  jurisdiction 
applying  only  to  cases  arising  under  the  patent 
laws  upon  a  bill,  complaint,  or  declaration  set- 
ting up  a  right  under  the  patent  laws  as  a 
ground  of  recovery. 

[Ed.  Note.— For  other  cases,  see  (Jourts,  Cent 
Dig.  I  1827;    Dec.  Dig.  t  489.*] 

3.  Municipal  Corpobations  (|  172*)  — Rbo- 
OBDs — Ownership. 

Though  indexes  of  assessments  are  not  re- 
quired to  bt  kept  by  a  city  treasurer  by  any 
specific  law,  where  thev  are  made  by  a  treas- 
urer in  the  coarse  of  his  administration  of  the 
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office,  the  public  ba-re  a  direct  interest  in  them 
not  only  oaring  hi*  term  of  office,  but  Indefi- 
nitely. 

[Eld.  Note.— For  otber  cases,  see  Municipal 
Corporations,  Dec  Dig.  {  172.*] 

4  Records  (J  I*)— "Pubuo  Rkcobd." 

A  "j)ublic  record"  is  one  required  by  law 
to  be  kept,  or  necessary  to  be  kept  in  the  dis- 
charge or  a  duty  imposed  by  law,  or  directed  by 
law  to  serve  as  a  memorial  and  evidence  of 
something  written,  said,  or  done. 

[Eld.  Note.— For  other  cases,  see  Records, 
Cent  Dig.  |  1;  Dec.  Dig.  f  1.* 

For  otber  definitions,  see  Words  and  Phrases, 
Tol.  6,  p.  68X8 ;  voL  8,  p.  7773.] 

ft.  ElflNEHT  DOUAIN  (|  2*)— COMPENSATION— 
CONSTITUTIONAI.    PROVISIONS— "TAKINO." 

Where  a  city  treasurer  prepared  a  card  in- 
dex system  referring  to  assessments  for  public 
improvements  at  his  own  expense,  such  indexes 
not  being  required  by  law,  an  Injunction  against 
the  removal  of  the  indexes  at  the  expiration 
of  his  term  is  not  a  "taking"  of  services  or 
property  without  just  compensation,  and  does 
not  violate  Const  art  1,  |  21,  prohibiting  such 
taldng  without  just  compensation. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Gent  Dig.  f|  3-12;    Dec.  Dig.  |  2.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  8,  pp.  6851-6863;   vol.  8,  p.  7813.] 

6l  Constitdtionai.  Law  (i  305*)— Dub  Pro- 
cess OP  Law— Dbpbitation  of  Profebtt 
IN  Generai.. 

An  injunction  against  the  removal  by  a  city 
treasurer  at  the  expiration  of  his  term  of  office 
of  card  indexes  prepared  at  his  own  expense 
Is  not  a  deprivation  of  property  without  due 
process  of  law. 

[Ed.  Note. — For  otber  cases,  see  Constitution- 
al Law,  Dec.  Dig.  |  305.*] 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty; Cliarles  Remster,  Judge. 

Action  by  F^ank  S.  Fiehback  against  Ed- 
ward J.  RoblBon  and  another.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Merrill  Moores  and  Walter  Myers,  for  ap- 
pellants.   Henry  Warnim,  for  appellee. 

MYERS,  C.  J.  Appellant  Roblson  was 
treasurer  of  Marlon  county,  Ind.,  and  ex  of- 
ficio treasurer  of  the  dty  of  Indianapolis, 
from  January  1,  1908,  to  January  1,  1910. 
Appellant  Share  was  an  employ^  of  the  treas- 
urer. When  the  latter  went  into  office,  there 
was  a  card  Index  system  In  the  office  which 
furnished  a  partial  Index  to  the  assessment 
rolls  for  public  imprrovements  in  the  dty  of 
Indianapolis.  There  are  some  43  volumes  of 
public  Improvement  assessments.  Involving 
more  than  10,000  names  of  different  persons 
and  assessments.  The  card  Index  In  use 
prior  to  January  1,  1908,  so  far  as  the  me- 
chanical features  of  It  were  concerned,  was 
the  ordinary  form .  of  cards  adjusted  to  a 
case,  with  rods  to  hold  the  cards  in  position, 
and  each  card  had  one  name  of  a  person  at 
the  top  of  the  card,  and  under  the  name  ver- 
tical, ruled  spaces  for  indicating  the  property 
assessed,  and  the  folio  and  page  In  which 
the  assessment  was  to  be  found,  and'  a  like 
space    for    designating    the    Improvement 


These  were  arranged  In  alphabetical  order  in 
the  cases.  There  was  an  Index  to  the  im- 
provement In  each  folio,  and  a  general  Index 
to  all  folios,  of  the  improvements,  but  the 
names  of  property- owners  were  not  Indexed. 
There  is  no  express  statute  requiring  the 
keeping  of  any  Index  of  any  kind.  The  only 
other  reference  to  assessments  against  any 
property  for  public  Improvements  was  upon 
the  general  tax  duplicates,  where,  opposite 
any  parcel  of  land  against  which  there  was 
such  assessment,  a  letter  "b"  was  placed  to 
Indicate  that  there  was  a  so-called  Barrett 
law  assessment  against  the  property,  and  in 
case  a  property  owner  should  not  know  upon 
what  improvement  an  assessmrait  had  been 
made,  there  was  no  way  of  discovering  It, 
without  running  through  the  general  index, 
or  the  Indexes  In  the  various  folios.  Appel- 
lant Share  had  had  long  experience  in  the 
conduct  of  the  treasurer's  office,  and  espe- 
cially with  the  collection  of  municipal  as- 
sessments, and  at  the  suggestion  and  under 
the  pay  of  appellant  Roblson,  set  about  de- 
vising a  card  Index  system  to  public  improve- 
ment records.  Appellant  Roblson  personally 
visited  a  number  of  the  larger  cities  of  the 
country,  examining  Into  the  methods  employ- 
ed In  keeping  trace  of  public  Improvement 
assessments,  and  directed  Share  to  work  oat 
a  system  of  card  indexes,  and  procured  at  Us 
personal  expense  the  cases  and  cards.  Share 
thereupon  devised  a  card  system  In  which, 
under  the  name  of  one  owner,  all  improve- 
ments assessed  in  that  name  appear.  The 
only  practical  difference  between  the  two  sys- 
tems of  cards  was  that  in  the  one  employed 
when  Roblson  came  into  office  but  one  im- 
provement appeared  upon  a  single  card, 
though  Che  cards  were  arranged  for  separate 
Improvements,  while  In  the  system  devised 
by  Share  all  Improvements  assessed  under 
the  name  of  any  one  person  or  owner  were 
designed  to  be  shown  by  such  card.  Roblson 
directed  aShare  to  obtain  the  necessary  cards 
and  cases  to  install  the  system  in  the  treas- 
urer's office,  and,  in  the  absence  of  the  treas- 
urer and  without  his  knowledge,  payment  for 
the  supplies  was  made  out  of  the  public 
funds.  As  soon  as  Roblson  discovered  this 
fact  he  covered  the  money  into  the  treasury. 
The  card  system  which  was  In  vogue  when 
Roblson  took  office  was  not  thereafter  kept 
up,  but  the  system  devised  by  Share  was 
completed  at  an  expense  of  about  $3,000  to 
Roblson,  and  proved  to  be  a  great  success  In 
expediting  the  work  of  referring  to  assess- 
ments, and  highly  essential  if  not  indispen- 
sable, to  the  conduct  of  the  office.  Share  ap- 
plied for  letters  patent  upon  the  device,  and 
claims  to  be  the  owner  of  the  system,  while 
Roblson  claims  to  own  the  particular  cards, 
and  the  cases  in  which  they  are  contained. 
Upon  going  out  of  office  January  1,  1910| 
Roblson  claimed  the  cases  and  cards  as  his 
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Individual  property,  and  the  right  to  remove 
them,  and  appellee,  as  treasurer-elect  and 
resident  taxpayer,  successfully  maintained 
an  application  for  an  injunction  against  their 
removal,  on  the  ground  that  they  were  parts 
of  public  records,  from  which  judgment  both 
defendants  appeal  and  assign  joint  and  sepa- 
rate errors  upon  the  action  of  the  court  be- 
low In  overruling  their  motion  for  a  new 
trial. 

Jurisdiction  1b  lodged  In  this  court  by  the 
contention  of  appellants  that  the  judgment 
la  In  violation  of  article  1  of  the  fourteoith 
amendment  to  the  federal  Constitution,  In 
abridging  the  privileges  or  immunities  of 
citizens  of  the  United  States,  and  depriving 
them  of  their  property  without  due  process 
of  law,  and  In  violation  of  section  21  of 
article  1  of  the  state  Constitution,  In  taking 
their  services  and  property  without  just  com- 
pensation first  assessed  and  tendered.  As 
to  the  first  proposition,  it  is  to  be  said  that 
the  privileges  and  Immunities  clause  of  the 
federal  Constitution  refers  to  the  privileges 
and  Immunities  arising  out  of  the  nature  and 
character  of  the  federal  government,  grants 
«d  or  secured  by  that  Constitution.  It  op- 
erates upon  state  action  solely,  and  not 
upon  individual  action,  and  simply  requires 
that  all  persons  similarly  situated  be  treat- 
ed alike.  In  privUeges.conferred  or  liabilities 
Imposed.  Hodges  v.  United  States,  203  U.  S. 
1,  27  Sup.  Ct  6,  61  L.  Ed.  65 ;  Field  v.  Bar- 
ber, etc.,  Co.,  194  U.  S.  618,  24  Sup.  Ct  784, 
48  L.  Ed.  11^;  Duncan  v.  lllssourl,  1S2  U. 
8.  877,  14  Sup.  Ct  570.  38  L.  Ed.  485. 

Appellants  contend  that  the  device  is  pat- 
entable, and  that  a  patent  right  is  property, 
and  the  Judgment  a  taking  without  due  pro- 
cess or  just  compensation.  Whether  patent* 
able  or  not  la  not  material  in  this  case,  for 
there  Is  some  value  in  the  cases  and  cards. 
Even  If  patentable  and  patented,  while  the 
state  courts  have  no  jurisdiction  to  deter- 
mine rights  or  no  rights,  under  aa  allied 
patent,  they  are  not  ousted  of  jurisdiction  by 
the  fact  that  rights  claimed  or  denied  as 
growing  out  of  the  patent  are  incidentally 
Involved.  Exclusive  federal  jurisdiction  ap- 
plies only  to  cases  arising  under  the  patent 
laws  upon  a  bUl  or  complaint  or  declaration 
of  a  plaintifT  setting  up  a  right  under  the 
patent  laws,  as  a  ground  of  recovery.  Pratt 
V.  Paris,  etc.,  Co.  (1897)  168  U.  S.  235,  18 
Sup.  Ct  62.  42  L.  Ed.  4S8,  and  notes; 
Riverside  Mills  v.  Aflantic,  etc.,  Co.  (C.  O. 
1909)  168  Fed.  987;  Osbom  v.  Bank  of  D. 
8.,  9  Wheat  738,  6  U  Ed.  204;  Pittsburgh, 
etc..  Go.  V.  MltcheU,  174  Ind.  — ,  91  N.  E. 
735. 

The  real  point  In  this  case  turns  on  the 
qaestion  whether,  as  to  the  particular  cards 
and  cases,  they  have  become  so  esa^itlal  to 
the  conduct  of  the  office  that  appellants  in 
Installing  them  must  be  considered  to  have 
Intended  that  they  should  become  so  much  a 
part  of  the  Indispensable  accessories  of  the 


operation  of  the  office  that  the  public  Inter* 
est  requires  that  they  be  not  removed.  It 
appears  from  the  record  that  the  former  sys- 
tem of  card  indexing  was  abandoned;  had 
that  been  kept  up  by  appellants  at  their  own 
expense,  and  for  their  own  convenience, 
though  less  efficient  than  the  plan  installed, 
though  possibly  involving  quite  as  much  la- 
bor as  the  new  scheme,  it  could  hardly  be 
claimed  that  appellants  could  remove  them, 
or  even  those  added  by  their  labors,  or  at 
their  own  expense.  This  Index  Is  not  re- 
quired by  any  specific  law,  and  it  is  wholly 
optional  with  treasurers  whether  they  keep 
indexes  to  these  records  or  not  but  they  are 
so  far  authorized  that  the  public  anthorittes 
might  contract  and  pay  for  their  making  as 
conveniences  for  the  use  of  the  officers  and 
the  public,  and.  If  so  procured,  whilst  they 
may  not  In  the  strict  sense,  be  public  rec- 
ords, they  are  undoubtedly  authorized  to  be 
made  and  kept  They  are  not  les  so  by  rea* 
son  of  being  made  by  an  officer  In  the  course 
of  his  administration  of  the  office.  The  pnb> 
He  have  a  direct  Interest  In  them  not  only 
during  the  term  of  the  Incumbent  of  the  of- 
fice, but  indefinitely.  State  v.  Shutts,  161 
Ind.  S90,  69  N.  E.  397;  State  T.  Flynn,  16t 
Ind.  554,  69  N.  E.  159;  Board  t.  MitdieU, 
131  Ind.  870,  90  N.  E.  409,  15  Ll  R.  A.  620; 
HofTman  v.  Board,  96  Ind.  84;  Oarrett  ▼. 
Board,  92  Ind.  618;  Bubler  ▼.  Board,  19  Ind. 
App.  464,  49  N.  E.  832. 

It  has  been  held  that  an  index  Is  simply 
a  facility  for  learning  the  contents  of  a  rec> 
ord,  but  not  a  part  of  the  record  itself,  nn- 
less  required  by  the  law  to  be  k^t  Bishop 
V.  Schneider,  46  Mo.  472,  2  Am.  Rep.  533 1 
Chatham  v.  Bradford,  50  Oa.  327,  16  Am. 
Rep.  692;  Curtis  v.  Lyman,  24  Vt  838,  58  Am. 
Dec.  174.  These  cases  arose  upon  a  conflict 
of  Interest  between  third  parties,  owing  to 
the  failure  of  an  officer  to  keep  an  index, 
owing  to  which  fact  some  of  them  were  mis- 
led, in  cases  where  no  Index  was  required  ae 
a  part  of  the  record. 

We  are  not  called  upon  to  determine  wheth* 
er  they  are  so  far  public  records  as  to  con- 
stitute primary  evidence  without  regard  to 
any  other  fact  or  facts,  than  their  existence 
in  a  public  office,  though  It  Is  manifest  that 
conditions  might  arise  where  they  might  be- 
come secondary  evidence,  as  In  case  of  the 
loss  or  destruction  of  the  assessment  rolls, 
though  there  Is  authority  for  their  being  re- 
garded as  public  records.  Coleman  v.  Com- 
monwealth, 26  Grat  (Ya.)  865,  23  Am.  Rep. 
711;  Herron  v.  McEnery,  McOloin  (La.)  108; 
BeU  T.  Kendrlck,  25  Fla.  778,  6  South.  868; 
Kyburg  v.  Perkins,  6  Cal.  674. 

A  statement  In  25  Grattan,  whilst  obiter, 
so  aptly  phrases  the  matter  as  to  commend 
Itself  to  our  approval  and  judgment  at  least 
as  applied  to  the  facts  in  this  case:  "When- 
ever a  written  record  of  the  transaction  ot 
a  public  officer  in  his  office  Is  a  convenient 
and  an  appropriate  mode  of  discharging  the 
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duties  of  bJs  office,  It  1b  not  only  his  right, 
but  Ills  duty  to  Iceep  tbat  memorial,  whetlier 
expressly  Teqnired  so  to  do  or  not ;  and  when 
kept  it  becomes  a  public  document— a  public 
record  l)elonglng  to  the  ofQce  and  not  to  the 
officer — it  is  the  property  of  the  state  and 
not  of  the  pwson,  and  is  in  no  sense  a  pri- 
Tate  memorandum." 

It  is  said  that  a  public  record  is  one  re- 
quired by  law  to  be  kept;  or  necessary  to  be 
kept  in  the  discharge  of  a  duty  imposed  by 
law,  or  directed  by  law  to  serve  as  a  memo- 
rial and  evidence  of  something  written,  said, 
or  done.  MlUer  t.  Indianapolis,  123  Ind.  196, 
24  N.  B.  228;  CommlsslonerB  v.  Bodes,  1 
Dana  (Ey.)  585;  Cj^clopedic  Iaw  Diet  The 
evidence  in  the  ease  is  all  to  the  point  tb&t 
the  indexes  are  Indispensable  to  the  dis- 
cbarge of  the  duties  of  the  office. 

It  is  said  in  People  t.  Peck  (1893)  138  N. 
T.  386,  34  N.  B.  347,  20  L.  R.  A.  381,  Involv- 
ing the  question  of  the  collection  of  statis- 
tical matter  from  which  compilations  are 
made  and  reports  required  to  be  made:  "He 
is  not  to  collect  the  facts  merely  to  enable 
him  to  discharge  his  duty,  but  in  the  dis- 
charge of  a  duty."  Here  the  treasurer  did 
not  prepare  the  indexes  in  the  discharge  o' 
a  duty  Imposed  upon  him  to  make  tbem,  bw 
to  aid  him,  and  those  to  succeed  him,  to  dis- 
charge the  duties  of  the  office;  but  in  the 
discbarge  of  his  duties  be  did  invest  the  of- 
fice which  he  held  with  facilitlea  for  the 
discharge  of  his  duties  which  are  highly  es- 
sential In  the  efficient  discharge  of  his  du- 
ties, and  in  which  the  public,  whose  servant 
he  was  and  is,  are  highly  and  deeply  inter- 
ested. Greater  injury  to  the  public  would 
result  from  their  removal  than  benefit  could 
accrue  to  appellants,  and  we  think  It  would 
be  Inequitable,  when  they  have  themselves 
created  the  situation,  to  allow  them  to  dis- 
turb It  Because  appellants  were  prevented 
from  removing  the  cases  and  cards,  it  does 
not  follow  that  their  property  is  taken  with- 
out Just  compensation,  nor  are  they  deprived 
of  their  property  without  due  process  of  law. 
They  cannot  complain  of  4  condition  of  their 
own  creating. 

The  city  has  assumed  to  retain  the  prop- 
erty und^r  circumstances  rendered  reason- 
able by  the  course  of  appellants  respecting 
It  and  In  which  the  public  interest  Is  deeply 
affected  and  concerned,  and  it  would  be  in- 
equitable to  allow  them  to  take  it 

The  Judgment  Is  affirmed. 
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HAZLITT  V.  STATE.    (No.  21,687.) 
(Supreme  Court  of  Indians.    Jan.  25,  1911.) 

CbIMINAI.  I/AW  (I  JISO*)— 'APPBAI,-.-BBIEF  — 
BEQUISITKS. 

Where  no  part  of  the  evidence  is  set  out 
hn  the  briefs  and  fcniy  an  excerpt  from  one  of 


the  instiuctionB  U  set  out  therein,  the  court  on 
appeal  is  not  bound  to  search  the  recoid  for 
errors,  and  under  role  22  (55  N.  EL  v),  prescrib- 
ing the  requisites  of  appellant's  brief,  it  may  af- 
firm the  Judgment 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Dec.  Dig.  f  1130.*] 

Appeal  from  Circuit  Court,  Wayne  Conn* 
ty;   H.  C.  Pox,  Judge. 

Llda  Hazlitt  was  convicted  of  practicing 
medicine  without  a  license,  and  she  appeals. 
Affirmed. 

Robblns  &  Robbins  and  W.  A.  Bond,  for 
appellant  James  Bingham,  Ray  K.  Shlvely, 
A.  6.  Gavins,  K.  M.  White,  Gavin,  Gavin  & 
Davis,  Wm.  H.  Thompson,  and  Chas.  L.  Ladd, 
for  the  State. 

MXEBS.  0.  J.  Appellant  was  charged  up- 
on affidavit  with  practicing  medicine  without 
a  license,  tried  by  a  Jury  and  convicted  un- 
der section  8400,  Bums'  Ann.  St  1908.  The 
errors  assigned  are  In  overruling  her  motion 
to  quash  the  affidavit  and  in  overruling  her 
motion  for  a  new  trial.  No  question  is  here 
presented  as  to  the  affidavit 

No  part  of  the  evidence  is  set  out  In  the 
briefs  in  any  form,  and  no  Instruction  is  set 
out;  the  most  that  is  done  is  to  set  out  an 
excerpt  from  one  of  the  Instructions,  thus 
leaving  the  court  to  search  for  alleged  error. 
We  would  be  Justified  and  under  rule  22  (55^ 
N.  E.  v)  required  to  affirm  the  Judgment 
without  further  comment  Radley  v.  State^ 
92  N.  E.  541. 

We  have,  however.  In  view  of  the  cfaar« 
acter  of  this  case,  examined  the  evidence  and 
the  instructions.  The  evidence  makes  a  case 
similar  to  that  before  us  In  Witty  v.  State, 
90  N.  E.  627,  25  L.  R.  A.  (N.  S.)  1297,  with 
the  exception  of  a  lack  of  advertising  here, 
and  to  that  presented  in  Parks  v.  State,  15^ 
Ind.  211,  64  N.  E.  862,  59  L.  R.  A.  100.  The 
instructions  are  quite  as  favorable  to  ap- 
pellant as  she  could  ask;  there  was  no  preju- 
dice to  the  substantial  rights  of  the  appel- 
lant. See  Bums'  Ann.  St  1008,  %  8409;  Wit- 
ty V.  State,  supra,  and  cases.  Groff  v.  State, 
171  Ind.  547,  85  N.  E.  769;  State  v.  Webster. 
150  Ind.  607,  50  N.  E.  750,  41  L.  B.  A.  212; 
Benham  v.  State,  116  Ind.  112,  18  N.  E.  454; 
State  v.  Buswell,  40  Neb.  158,  68  N.  W.  728. 
24  L.  R.  A.  68;  O'NeU  v.  State,  115  Tenn. 
427,  90  S.  W.  627,  3  L.  R.  A.  (N.  S.)  762;  In 
re  First  Church  of  Christ,  205  Pa.  643,  5& 
Atl.  536,  63  L.  R.  A.  411,  97  Am.  St  Rep. 
753;  Defit  v.  West  Virginia,  129  U.  S.  114, 
9  Sup.  Ct  231,  32  L.  Ed.  623;  State  v.  Mar- 
ble, 72  Ohio  St  21,  73  N.  E.  1063,  70  L.  R. 
A.  835,  106  Am.  St  Rep.  670;  Bibber  v. 
Simpson,  59  Me.  181;  Territory  v.  Mewman, 
13  N.  M.  9%  79  Pac.  706,  813,  68  L.  R.  A. 
78a 

The  Judgment  Is  affirmed. 
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ILLYES  et  al.  t.  WHITE  RIVBB  LIGHT  & 

POWER  CO.     (No.  21,655.) 
(Supreme  Court  of  Indiana.     Jan.   24,   1911.) 
L.  Appkai.  and  SJbbob  ((  1078*)— Waitbb  or 

ElBROB. 

Ehrrors  specified  as  to  wbiph  no  author!* 
ties  are  cited  and  which  are  not  argued-  are 
waived. 

[EA.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  4256-4261;    Dec.  Dig.  i 

2.  Eminent  Domain  (|  ?•)— Statutes. 

The  power  of  eminent  domain  cannot  be 
exercised  unless  clear  legislative  authority  can 
be  shown  for  so  doing. 

[£>d.    Note.— For    other    cases,    see    Eminent 
Domain,  Cent.  Dig.  f{  24-26;   Dec.  Dig.  {  7.»] 

8.  Eminent  Domain  (}  58*)— Statdtks. 

A  statute  authorizing  an  electric  company 
to  appropriate  such  amount  of  land  as  may  be 
necessary  to  the  carrying  out  of  its  objects 
enables  it  to  take  such  an  amount  as  may  be 
reasonably  necessary  under  the  circumstances. 
[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent.  Dig.  H  147-16();    Dec.  Dig.  I 

4.  Navigable  Watebs  (|  37*)— Nonnavioa- 
BUE  Stbeam— Land  Undeb  Water. 

A  description  of  land  bounding  it  on  a  non- 
navigable  stream  shows  the  boundary  to  be  the 
thread  of  the  stream. 

[Ed.    Note.— For  other  cases,    see   Navigable 
Waters,  Cent.  Dig.  f  214;   Dec  Dig.  |  87.*] 

6.  Eminent    DoiCAiif    ({   818*)  —  Stattjtes — 
Evidence. 

A  condemnation  of  upland  abutting  upon 
ft  body  of  water  embraces  the  riparian  right  of 
occupancy  of  submerged  land,  although  no  spe- 
cific mention  is  made  of  riparian  rights. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Gent  Dig.  {|  841-846 ;   Dec.  Di«.  {  318.*] 

4.  BOUNDABIES    (}    S*)— RXLATIVB   WEIGHT  OF 
CONFLICTINO   EI.EUBNT8. 

In  descriptions  of  real  estate,  monuments 
first  control,  then  courses  and  distances,  and, 
lastly,  Che  designated  quantity. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  H  3-41 ;   Dec.  Dig.  t  S.*] 

7.  Eminent  Domain  ({  191*)— Condemnation 
Pboceeoinos— Pleading. 

The  fact  that  a  complaint  to  condemn  lands 
avers  that  the  tract  contains  only  65.5  acres, 
when  in  fact  the  tract  contains  10  or  12  acres 
more  within  the  monuments  designated,  does  not 
render  the  complaint  insufficient,  nor  affect  the 
duties  of  the  appraisers  to  take  into  considera- 
tion, in  making  their  award,  all  the  land  em- 
braced  within   the   designated   monuments. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  i  191.*] 

8.  Eminent   Domain   ({    194*)— Pbooeedinos 
—Pleadinq— Amendments. 

The  trial  court  has  power,  if  the  descrip- 
tion of  the  land  is  incorrect  or  uncertain,  to 
Sennit  an  amendment  of  the  complaint  in  con- 
emnation   proceedings,  even  after  verdict 
[Ed.  Note.— For  other  cases,  see  E>minent  Do- 
main, Cent  Dig.  g  523 ;   Dec.  Dig.  t  194.*] 

9.  Statutes  (S  113*)— Subject  and  Title. 

Acts  1907,  c  172,  entitled  "An  act  authoriz- 
ing the  formation  of  companies  for  the  manu- 
facture and  sale  of  electricity  for  heating,  light- 
ing and  power  purposes  to  towns  and  cities 
and  to  the  public,  defining  their  powers,"  is 
not  in  violation  of  Const,  art.  4,  I  19,  requiring 
that  statntes  shall  embrace  but  one  subject  and 
matters    properly    connected    therewith,    which 


sliall  be  expressed  in  the  title,  because  it  con- 
tains provisions  permitting  such  companies  to 
condemn  lands. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {{  141-144 ;    Dec.  Dig.  i  113.*] 

10.  Eminent    Domain    (J    196*)- Eitobt   to 

Agbeb  on  Pbice. 

In  condemnation  proceedings,  the  evidence 
held  to  show  a  bona  nde  effort  on  the  part  of 
the  plaintiff  to  a^e  on  the  purchase  of  the 
land,  and  an  Inability  to  a^ree,  as  required  by 
Acts  1906,  c.  48,  as  a  cmidition  precedent  to  the 
right  to  condemn. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  I  196.*] 

Appeal  from  Circuit  Court,  Hamilton  Ooanr 
ty;  Meade  Vestal,  Jr.,  Judge. 

Condemnation  proceedings  by  tlie  White 
River  Light  A  Power  Company  against  Em- 
ma A.  Illyes  and  another.  From  an  order 
overruling  objections  and  appointing  aj^rals- 
ers  to  assess  damages',  defendants  appeal. 
Affirmed. 

Fred  E.  Hines,  for  appellants.  Ralph  K. 
Kane  and  Thos.  E.  Kane,  for  appellee. 

MOllRIS,  3.  Appellee  is  a  corporation  or^ 
ganlzed  in  1906,  under  the  manufacturing 
and  mining  act,  to  manufacture  electricity, 
to  supply  light,  heat,  and  power  to  persona 
and  municipalities,  and  for  the  purpose  of  se- 
curing power  for  such  manufacture  to  erect 
and  maintain  a  -  dam  upon  White  river  In 
Hamilton  county. 

In  1907  the  CSeneral  Assembly  enacted  a 
law  authorizing  the  formation  of  companies 
for  the  manufacture  and  sale  of  electricity 
for  lighting,  etc.,  to  cities  and  towns.  Acts 
1907,  p.  277.  Section  8  of  that  act  authoriz- 
ed such  corporations  to  condemn  lands  of 
individuals  for  dams  and  other  structures, 
such  condemnation  to  be  made  under  the 
eminent  domain  act  of  February  27,  1905. 
By  section  10  of  this  act  the  grant  of  the 
powers  therein  enumerated  were  limited  to 
companies  organized  to  produce  electricity 
by  means  of  water  iKrwer  only.  In  1009  the 
above  section  was  amended  to  read  as  fol- 
lows: "Sec.  10.  The  provisions,  powers  and 
privileges  contained  within  this  act  shall  ex- 
tend to  and  be  used  by  all  companies  organ- 
ized to  produce  electricity:  Provided,  how- 
ever, that  no  condemnation  shall  ever  be 
made  by  virtue  of  this  law  of  any  lands 
lying  within  the  corporate  limits  of  any  clt7 
or  town:  Provided,  nothing  herein  contain- 
ed shall  be  construed  to  affect  in  any  man- 
ner the  rights  or  powers  of  any  company 
or  corporation  organized  or  existing  under 
or  by  virtue  of  the  provisions  of  any  other 
law  of  this  state."    Acts  1909,  p.  276. 

Appellee  filed  its  complaint  in  the  Hamil- 
ton (drcuit  court  to  condemn  a  tract  of  land 
in  said  county  owned  by  appellant  Emma  A. 
Illyes,  which,  It  averred,  it  intended  to  use 
as  a  part  of  its  reservoir  alx>ve  its  dam,  in 
process  of  construction,  for  storing  water  to 
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be  used  by  appellee  In  generating  electricity 
with  which  It  Intended  to  furnish  light,  beat, 
and  power  to  the  citizens  of  NoblesvUle  and 
Tldnity.  Notice  was  served  on  appellant 
Enuna  A.  Illyes,  and  her  coappellant,  Peter 
P.  Illyes,  who  Is  her  husband.  A  special  ap- 
pearance was  entered  by  appellants,  who  filed 
a  motion  to  quash  the  summons,  which  mo- 
tion was  OTerruled.  Thereupon,  on  Decem- 
ber 10,  1009,  appellee,  pursuant  to  leave 
granted  by  the  court,  filed  an  amended  com- 
plaint, which  contained  the  allegations  above 
named.  On  December  24,  1909,  appellants 
filed  their  written  objections  to  the  appoint- 
ment of  appraisers.  The  cause  was  sub- 
mitted to  the  court  for  trial,  which  resulted 
in  the  court  overruling  the  objections  and 
appointing  appraisers  to  assess  the  damages. 
From  that  interlocutory  order  this  appeal 
Is  prosecuted. 

Appellants  specify  17  errors,  but  fail  to 
support  a  number  of  them  either  by  argu- 
ment or  the  citation  of  authorities.  The  al- 
leged errors,  not  waived,  will  be  discussed  in 
their  order. 

Appellants  contend,  first,  that  acts  confer- 
ring the  power  of  eminent  domain  are  to  be 
strictly  construed,  and,  second,  that  the 
complaint  does  not  state  facts  sufficient  to 
show  that  appellee  has  the  power  to  ezerdse 
the  right  to  appropriate  appellants'  land. 

The  power  of  eminent  domain  has  been 
characterized  as  a  "high  and  dangerous  one," 
and  It  cannot  be  exercised  by  appellee  un- 
less clear  legislative  authority  can  be  shown 
for  so  doing.  Kinney  v.  Citizen  Water  & 
Light  Co.  (1909)  173  Ind.  252,  90  N.  B.  129, 
and  cases  cited;  Morrison  v.  Indianapolis, 
etc.,  B.  Co.  (1906)  166  Ind.  611,  76  N.  E.  961, 
77  N.  E.  744 ;  Board  v.  Jarnecke  (1906)  164 
Ind.  658,  74  N.  B.  620.  Appellants'  conten- 
tion that  the  complaint  Is  Insufficient  under 
section  4595,  Bums'  Kev.  St.  1908  Is  correct. 
But  appellee  Is  not  asserting  any  such  right 
by  reason  of  the  provisions  of  that  act,  but 
is  claiming  the  power  of  eminent  domain  in 
this  case  under  the  provisions  of  the  act  of 
1907,  which  was  amended  as  to  section  10 
thereof  in  1909  as  hereinbefore  set  out  Sec- 
don  8  of  the  act  of  1907  expressly  authoriz- 
es companies  organized  under  the  provisions 
of  that  act  to  manufacture  and  sell  electric 
current  to  towns  and  cities  for  the  purpose 
of  supplying  heat,  light,  and  power,  to  ac- 
quire, own,  maintain,  and  operate  all  neces- 
sary and  convenient  lands  and  dams,  and,  to 
this  end,  to  appropriate  and  condemn  lauds 
of  individuals  necessary  to  the  carrying  out 
of  its  objects;  and  expressly  Including  also 
the  overflowage  by  backwater  from  its  dams. 
Appellee  could  not  have  availed  itself  of  the 
privileges  conferred  by  the  act  of  1907,  as 
originally  enacted;  but  the  General  Assem- 
bly of  1909  amended  section  10  of  the  act 
80  as  to  extend  to  aU  companies  organized 
to  produce  electricity  the  powers  and  privi- 
leges contained  In  the  act  of  1907.  It  Is  pro- 
vided, however,   in   said  amendment,   that 


nothing  therein  contained  "shall  be  construed 
to  affect  in  any  manner  the  rights  or  powers 
of  any  company  or  corporation  organised  or 
existing  under  or  by  virtue  of  the  provisions 
of  any  other  law  of  this  state."  It  Is  evi- 
dent that  by  this  proviso  the  Legislature  In- 
tended merely  that  no  power  or  right  held 
by  any  electrical  company  previous  to  the 
amendment,  by  virtue  of  the  provisions  of 
any  other  law  of  the  state,  should  be  abridg- 
ed. The  complaint  states  all  the  necessary 
facts  to  bring  appellee  within  the  express 
provisions  of  the  act  of  1907. 

It  Is  next  contended  that  the  evidence  does 
not  show  a  necessity  for  taking  the  amount 
of  land  described  in  the  complaint  The 
statute  authorizes  appellee  to  appropriate 
such  amount  of  land  as  may  be  "necessary" 
to  the  carrying  out  of  its  objects.  This  en- 
ables it  to  take  such  an  amount  as  may  be 
reasonably  necessary  imder  the  circumstanc- 
es. Lewis,  Eminent  Domain  (2d  Ed.)  {  279. 
There  was  evidence  tending  to  show  that 
by  the  construction  of  a  concrete  dike^  at  a 
probable  expense  of  $100,000,  the  use  of  a 
great  portion  of  appellants'  land  sought  to 
be  appropriated  in  this  action  might  be  avoid- 
ed; but  the  evidence  supports  the  decision 
of  the  trial  court  that  it  was  reasonably  nec- 
essary, under  the  circumstances,  for  appel- 
lee to  take  the  amount  ot  land  designated 
In  its  complaint 

It  Is  the  next  contention  of  appellants  that 
the  land  described  In  the  complaint  extends 
only  to  the  low-water  mark  of  the  river, 
when.  In  fact,  the  appellant  Mrs.  Illyes  owns 
the  land  to  the  thread  of  the  stream;  that 
between  low-water  mark  and  the  thread  of 
the  stream  there  are  10  or  12  acres  of  land 
owned  by  appellant  which  will  be  overflow- 
ed, but  Is  not  embraced  in  the  description. 

In  the  amended  complaint  and  Interlocu- 
tory order,  so  much  of  the  description  as 
pertains  to  this  matter  is  as  follows:  "Thence  ' 
south  on  said  line  to  White  river;  thence 
up  the  meanderlngs  of  said  White  river  to 
the  north  line  of  section  21,  same  township 
and  range;  thence  west  to  the  place  of  be- 
ginning." This  description  includes  the  land 
to  the  thread  of  the  stream.  White  river. 
In  Hamilton  county,  is  not  navigable,  and  the 
title  of  riparian  proprietors  extends  to  the 
thread  of  the  river.  Rosa  et  al.  v.  Faust  et 
al.  (1876)  64  Ind.  471,  23  Am.  Rep.  656;  In- 
dianapolis Water  Co.  v.  Klngan  (1000)  165 
Ind.  476,  68  N.  B.  715;  Lewis,  Eminent  Do- 
main (2d  Bd.)  {  00;  Slsor  t.  City  of  Logans- 
port  a898)  161  Ind.  eae,  60  n.  b.  377,  44  l. 

B.  A.  814. 

A  condemnation  of  upland  abutting  npon 
a  body  of  water  embraces  the  riparian  right 
of  occupancy  of  submerged  land,  although 
no  specific  mention  is  made  of  riparian 
rights.  Hanford  et  al.  v.  St  Paul  &  D.  R. 
Co.  (1890)  48  Minn.  104»  44  N.  W.  1144,  7  L. 
B.  A.722. 

In  descriptions  of  real  estate  monuments 
first  control,  then  courses  and  distances,  and, 
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lastly,  the  designated  quftntlty.  Allen  t.  Ker- 
sey (1885)  104  Ind.  1,  8  N.  B.  657.  The  fact 
that  the  complaint  avers  that  the  tract  ai>- 
proprlated  contains  only  65.6  acres,  when.  In 
fact,  the  tract  contains  10  or  12  acres  more 
within  the  monuments  desi^ated  therein, 
does  not  render  the  complaint  Insufficient, 
nor  affect  the  duties  of  the  appraisers  to 
take  Into  consideration.  In  making  their 
award,  all  the  land  embraced  within  the  des- 
ignated monuments.  Even  If  this  were  not 
true,  the  trial  court  has  power.  If  the  de- 
scription of  the  land  Is  Incorrect,  Indefinite, 
or  uncertain,  to  permit  an  amendment  of  the 
complaint,  even  after  verdict.  Darrow  "v. 
Chicago,  eta,  R.  C5o.  (1907)  169  Ind.  99,  81  N. 
B.  1061. 

Appellants  further  contend  that  the  act 
of  1907,  under  which  appellee  derives  Its 
grant  of  the  power  to  condemn  this  land,  is 
unconstitutional  because  the  subject  of  the 
act  1b  not  embraced  In  the  title.  Section  19, 
art  4,  of  our  Ckmstitutlon  requires  every  act 
to  embrace  but  one  subject  and  matters  prop- 
erly connected  therewith,  which  subject  shall 
be  expressed  In  the  title.  The  title  of  the 
act  In  question  reads  as  follows:  "An  act 
authorizing  the  formation  of  companies  for 
the  manufacture  and  sale  of  electricity  for 
heating,  lighting  and  power  purposes  to 
towns  and  cities  and  to  the  public,  defining 
their  powers."  The  latter  clause  is  general 
In  its  nature,  and  was  calculated  to  give 
notice  to  the  members  of  the  General  As- 
sembly, and  to  the  public,  that  the  body  of 
the  act  designated  and  defined  certain  pow- 
ers conferred  on  such  corporations.  There 
Is  nothing  restrictive  in  the  title,  nor  any- 
thing to  mislead,  and  It  does  not  embrace 
more  than  one  subject  and  matters  prop- 
erly coimected  therewith,  and,  consequently, 
does  not  violate  the  said  provision  of  our 
Constitution.  Mull  v.  Indianapolis,  etc.,  T. 
Co.  (1907)  189  Ind.  214,  81  N.  B.  057;  Ad- 
visory Board  V.  State  (1908>  170  Ind.  439,  85 
N.  B.  18;  State  v.  Bailey  (1901)  157  Ind.  S24, 
«1  N.  B.  730,  69  L.  R.  A.  435;  26  Am.  A 
Bug.  Bncy.  Law  (2d  Bd.)  682;  Bright  v.  Mc- 
Cullough  (1866)  27  Ind.  223;  Cooley,  Const 
Llm.  (6th  Ed.)  179. 

The  sixth  contention  of  appellants  is  that 
there  was  no  bona  fide  effort  made  to  agree 
to  purchase  the  land  before  bringing  con- 
demnation proceedings.  The  evidence  shows 
that  appellee  offered  Mrs.  Illyes  $7,925.40  for 
the  land,  and  tendered  her  this  amount  of 
money  therefor ;  but  she  refused  to  take  less 
than  $200  per  acre.  The  amended  complaint 
states  that  the  quantity  of  land  Is  65.5  acres. 
The  $7,926.40  was  the  amount,  plus  6  per 
cent  interest,  for  which  Mrs.  Illyes  had 
theretofore  executed  a  contract  to  convey  the 
land  to  the  old  Noblesvllle  Hydraulic  Com- 
pany. Appellee  made  three  ineffectual  at- 
tempts to  purchase  the  land,  but  Mrs.  Illyes 
refused  to  consider  any  ofTer  below  $200  per 


acre  notwithstanding  her  former  (^tlon  (then 
expired),  given  the  old  liydraullc  company,  to 
purchase  the  same  for  less  than  $7,925.40. 
The  evidence  discloses  a  bona  fide  effort  on 
the  part  of  appellee  to  agree  on  a  purchase 
price  for  the  land,  and  an  inability  to  agree. 
The  appellee  had  done  all,  in  that  respect, 
that  the  law  requires.  Acts  1005,  p.  59; 
Lewis,  Eminent  Domain  (2d  Ed.)  i  302. 

There  la  no  error  in  the  record  warranting 
a  reversal,  and  the  Judgment  is  affirmed. 


(47  Ind.  Ap».  7) 

BRIER  ▼.  MANKET.     (No.  6,893.) 

(Appellate  Court  of  Indiana,  Division  No.  L 
Jan.  25,  1911.) 

1.  Apfkai,  and    EJbbob   (f    274*)— PnxsniiTA.- 
HON  or  QuEsxioNS  in  Tbiai.  Cocbt— I^x- 

CKPTIONS— SCOPK  AND  EFFECT. 

Where  the  record  sbovn  that  the  court  sus- 
tained demurrers  to  each  of  the  first,  seooni, 
and  third  paragrapba  of  the  oomplaint,  to  wbich 
rulings  plaintiff  by  counsel  excepts,  the  excep- 
tion must  t>e  renrded  as  an  exception  to  the  rul- 
ing in  sustaining  a  demurrer  to  each  of  the 
paragraphs. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  1631-1645 :  Dec  Dig.  { 
274:*   Trial,  Cent  Dig.  Si  691-693.] 

2.  Appkal  and  EIebob  (|  766*)— Disposmoif 
OF  Cause  —  Rxvebsal  —  Failubk  to  Bbiet 

ASSIOKMENT. 

Where  the  ruling  of  the  court  In  sustain- 
ing demnrreis  to  each  of  the  first  second,  and 
third  DaxBeraphs  of  a  complaint  is  excepted  ta 
and  toe  appellee  presents  a  brief  in  support  of 
the  ruling  as  to  the  first  paragraph,  but  makes 
no  reference  to  the  ruling  as  to  the  other  para- 
graphs, the  appellate  court  is  authorised  to  re- 
verse the  judfnnent  without  prejudice  to  either 
party,  but  sucti  action  is  a  matter  of  discre- 
tion, and  where  the  appellee  appeared  to  have 
acted  in  good  faith  on  the  theory  that  the  ex- 
ception was  a  Joint  one,  the  appeUate  court  will 
consider  all  of  the  paragraphs  on  their  merits. 
[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3101 ;  Dec.  Dig.  f  7e«.*] 

8.  Fbaud  (I  59*)— Damaobs— Mbasubb. 

The  measure  of  damages  for  fraud  in  the 
sale  of  personal  property  is  the  ditFerence  be- 
tween the  actual  value  at  the  time  of  sale  and 
its  value  had  the  property  been  as  represented. 
[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  U  60-64;   Dec.  Dig.  i  69.*] 

4.  Fbaud  (f  47*)— Aoiioir— PrBA.Dnfo— Dak- 

AOES. 

Allegations  in  a  complaint  tliat  plaintifl 
was  induced  to  bid  and  i>ay  for  personal  prop- 
erty $296  by  reason  of  a  misrepresentation  by 
defendant  that  the  property  was  worth  on^ 
$195,  and  that  i;>lalnti{C  was  damaged  in  the 
sum  of  $100,  are  sufficient  to  show  damage  to 
plaintiff;  die  amount  to  be  awarded  being  a 
matter  of  proof. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  f  42;   Dec.  Dig.  S  47.*] 

6.  Pbinoipai.  and  Aobnt  (|  156*)— Eaabiu* 

TY  TO  THIBD   PkBSONS— SPBOIAI,  A6XHT8. 

The  rightful  acts  and  authority  of  a  special 
agent  to  bind  liig  principal  by  representations 
on  the  sale  of  pensonaity  are  circam8cril>ed  by 
the  authority  conferred  upon  him  by  bis  prln- 
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cipal,  and  all  other  acts  are  mete  nnHitiea  bo 
far  as  the  principal  is  concerned, 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Aeent,   Cent    Dig.   H   S83-587;    Dec.    Dig.   { 

e.  Fraud  (J  34*)— Aonow— Right  of  Action. 
A  buyer  on  whom  fraud  and  deceit  are 
practiced  by  the  aeller,  and  by  one  ^ith  au- 
thority from  the  sellec,  to  the  buyer's  damage, 
is  entitled  to  retain  what  he  has  received  and 
snstaln  an  action  for  the  damages  suffered  by 
reason  of  the  fraud  practiced. 

[BM.  Note. — For  other  cases,  see  Fraud,  Cbnt 
Dig.  i  28:   Dec.  Dig.  I  84.*] 

T.  Pbincipai.  and  Aokut  (|  1M*)— Right  to 

AOT  BT  Agent. 

Since  one  can  do  by  agent  what  he  can 
do  as  owner  or  in  his  own  right,  a  seller,  hav- 
ing the  right  to  warrant  the  quality  of  the  per- 
sonalty sold,  may  bind  himself  by  such  war- 
ranty by  an  agent. 

[Kd.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  IMg.  H  294-297;  Dec.  Dig.  { 
104.*] 

8.  Pbincipai.  and  Agent  ($  188*)— Authobi- 
TT  or  Agent— PuEADiNO. 

Allegations  that  a  seller  represented  ani- 
mals in  advertisements  of  a  public  sale,  that 
the  seller  by  hia  agent  made  the  same  repre- 
sentations at  the  sale,  and  that  the  agent  nad 
full  charge  and  nrpresented  the  seller  in  the 
business  generally  connected  with  the  public 
sale,  including  the  handling  and  exhibiting  of 
the  animals,  sufficiently  showed  that  the  agent, 
at  the  time  of  malcing*  the  reptesentatlons,  was 
engaged  iti  carrying  out  hia  principal's  business 
pursuant  to  his  real  or  apparent  agency. 
.  [Bd.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec.  Dig.  I  188.*] 

Appeal  from  Circuit  Court,  Warren  Coun- 
ty; James  F.  Sianderson,  Judge. 

Action  by  Solon  Brier  against  John  Man- 
key.  From  a  Judgment  for  defendant,  plain- 
tiff appeals.     Reversed  and  remanded. 

Ctias.  R.  Mllford,  for  appellant  McCabe 
A  McCabe,  for  appellee. 

MYERS,  C.  J.  Appellant  brought  this  ac- 
tion against  the  appellee  to  recover  alleged 
damages  sustained  on  account  of  the  pur- 
chase of  two  mules  at  a  public  sale  held  by 
the  api)ellee.  The  complaint  was  In  three 
paragraphs,  to  each  of  which  a  demurrer  for 
irant  of  facts  was  sustained,  and  Judgment 
was  rendered  In  favor  of  appellee  and  against 
appellant  for  costs.  The  ruling  of  the  court 
In  sostaining  a  demurrer  to  each  of  said 
paragraphs  Is  assigned  as  error. 

Appellee  first  Insists  that  appellant's  ez- 
cq>tion  to  the  ruling  on  demurrers  was  Joint, 
and  therefore  If  either  paragraph  of  the  com- 
plaint was  Insufficient,  the  Judgment  must 
be  affirmed,  citing  Shryer  v.  liouisvllle,  etc.. 
Traction  Co.,  86  Ind.  App.  641,  74  N.  E.  902. 
But  since  the  rtiling  In  that  case,  which  was 
expressly  made  to  rest  upon  the  ruling  there- 
tofore made  by  tbe  Supreme  Coi]rt  in  two 
cases,  which  cases  have  since  been  disap- 
proved In  WhlteseU  ▼.  Strlckler,  167  Ind. 
602,  78  N.  E.  845,  119  Am.  St  Rep.  624,  and 
Honey  y.  GuiUaume,  172  Ind.  652,  88  N.  B. 


937,  the  case  of  Shryer  ▼.  Louisville,  etc.. 
Traction  Co.,  supra.  Is  no  longer  precedent, 
and  on  that  point  It  is  now  overmled.  The 
record  shows,  "and  the  court  being  duly  ad- 
vised in  the  premises,  does  now  sustain  the 
demurrers  to  each  of  the  first,  second,  and 
third  paragraphs  of  plaintlfCs  complaint,  to 
which  ruling  of  the  court  plaintiff  by  counsel 
excepts."  The  exception  saved  by  the  appel- 
lant In  this  case  must  be  regarded  as  an  ex- 
ception taken  to-  the  ruling  of  the  court  in 
sustaining  a  demurrer  to  each  of  the  para- 
graphs. Bessler  v.  Laughlln,  168  Ind.  38,  79 
N.  B.  1033;  City  of  Decatur  v.  McKean,  167 
Ind.  249,  79  N.  B.  982;  Honey  v.  anlllanme, 
supra;  Quick  v.  Templln,  42  Ind.  App.  161, 
86  N.  B.  121;  United  States  Cement  Co.  v. 
Kocta,  42  Ind.  App.  251,  85  N.  E.  490;  John- 
son County  Sav.  Bank  v.  Kramer,  42  Ind. 
App.  648,  86  N.  B.  84.  Appellee  has  present- 
ed us  with  a  brief  in  support  of  the  ruling 
of  the  court  as  to  the  first  paragraph  of  the 
complaint  but  has  made  no  reference  to  the 
ruling  of  the  court  as  to  the  other  para- 
graphs. For  this  omission  on  the  part  of  ap- 
pellee, we*  would  be  authorized  to  reverse  the 
Judgment  "without  prejudice  to  either  par- 
ty." Miller  V.  Julian,  163  Ind.  682,  72  N.  B. 
588;  People's  Nat  Bank  v.  State,  159  Ind. 
368,  66  N.  E.  6.  Assuming  that  appellee  act- 
ed in  good  faith  In  briefing  the  case  upon 
the  theory  of  a  joint  exception,  and  to  re- 
verse a  Judgmott'for  the  failure  of  appellee 
to  file  a  brief  is  a  matter  within  tl|e  discre- 
tion of  the  court  (Cobe,  Receiver,  v.  ifalioy, 
44  Ind.  App.  8,  88  N.  B.  020;  W^song  v. 
SeUs,  44  Ind.  App.  238,  88  N.  B.  964),  and  as 
the  record  is  but  14  pages  In  length,  we  have 
concluded  to  consider  all  of  the  paragraphs 
upon  their  merits. 

In  the  first  paragraph  of  the  complaint.  In 
substance.  It  appears  that  appellee  in  Janu- 
ary, 1905,  was  the  owner  of  certain  personal 
property.  Including  two  mnles,  located  in 
Warren  county,  Ind.,  which  be  advertised 
for  sale  at  public  auction  on  a  certain  day, 
and  said  sale  was  had  on  that  day;  that  prior 
to  said  sale  he  gave  notice  thereof  in  the 
newspapers  published  In  said  county,  and  by 
posters,  wherein  it  stated  that  said  mules 
were  eij^t  years  of  age,  when,  in  fact,  they 
were  respectively  of  the  ages  of  11  and  12 
years;  that  at  the  direction  of  the  appellee 
said  sale  was  in  charge  of  his  son,  who  had 
full  charge  of  the  same,  and  full  power  to 
manage  and  control  the  same  as  he  deemed 
best  and  to  make  such  terms  and  conditions 
with  the  purchasers  as  he  deemed  best  re- 
garding the  animals  and  property  so  sold; 
that  appellant  attended  said  sale,  and  that 
the  defendant  by  his  said  agent  the  latter 
having  full  authority  so  to  do,  warranted 
and  represented  to  the  appellant  that  each 
of  said  mules  was  only  eight  years  of  age; 
tliat  appellant  was  Ignorant  of  the  true  age 
of  said  mules,  and  had  no  opportunity  to 
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tben  and  tbere  examine  them  and  detennlne 
the  fact  .as  to  their  age  for  himself,  but  be- 
lieving said  statements  to  be  true,  relied  up- 
on the  same,  and  was  thereby  Induced  to 
and  did  bid  for  said  animals,  and  purchased 
them  at  and  for  the  price  of  $296;  that  said 
agent's  statement  regarding  the  age  of  said 
mules  was  hot  true,  and  that  he  knew  It  was 
not  true,  and  that  he  made  the  same  for  the 
purpose  of  deceiving  the  appellant  as  to 
their  true  age;  and  "that  at  that  time  said 
mnles  were  not  worth  said  $295,  but  that  be- 
cau^  of  the  difference  in  age  alone  they 
were  not  worth  to  exceed  $195  at  the  time 
they  were  purchased  as  aforesaid  by  the 
plalntMF  of  defendant";  that  appellant  by 
reason  of  the  premises  was  damaged  In  the 
sum  of  $100,  for  which  he  demands  judg- 
ment. 

In  the  second  paragraph  the  same  facts 
appear  as  In  the  first,  with  the  addition  that 
the  12-year  old  mule  was  blind  in  one  eye 
and  lame  in  one  fore  foot,  and  that  the  11- 
year  old  mule  was  stringhalted  in  one  hind 
leg;  and  "that  at  said  sale  the  defoidant, 
by  said  agent,  who  was  thta  and  {here  act- 
ing in  the  line  and  scope  of  his  agency,  caus- 
ed said  mules  to  be  handled,  driven,  led, 
walked,  and  made  to  run  in  such  a  manner 
as  to  cause  the  true  condition  of  the  animals 
to  be  concealed  and  the  defendant,  by  said 
agent,  also  caused  certain  tricks,  deceptions, 
and  artifice  to  be  used,  the  nature  of  which 
the  plali^tifl  does  not  know  and  is  therefore 
unable  to  describe,  but  which  are  known  to 
said  agent,"  and  which  were  thus  employed 
for  the  purpose  of  deceiving  the  bidders  for 
said  mnles  at  said  sale  including  this  appel- 
lant; that  appellant  was  deceived  thereby  as 
to  the  tme  condition  of  said'  animals,  and 
caused  to  believe  them  to  be  sound  and  In 
good  condition  and  free  from  lameness,  blind- 
ness, and  the  defect  of  strlnghalt;  that  the 
appellant  did  not  know  of  any  of  said  defects 
prior  to  his  purchase  of  said  mnles,  nor  was 
be  aware  of  any  of  the  tricks  or  deceptions 
employed  by  the  appellee  through  his  said 
agent;  "that  said  mules,  by  reason  of  the 
defects  as  above  described  and  because  of 
their  age  being  greater  than  as  represented 
and  warranted,  were  then  and  there  worth 
less  than  said  price  as  paid  for  them  by 
plalntifT  in  the  sum  of  $140,  wherefore  plain- 
tiff has  been  damaged,"  etc 

The  third  paragraph  sets  up  practically 
the  same  facts  as  are  exhibited  in  the  first 
and  second  paragraphs,  but  with  more  care 
in  its  preparation.  In  addition  It  Is  alleged 
"that  said  defects  In  said  animals  of  blind- 
ness, lameness,  and  the  disease  of  strlnghalt 
were  not  patent  and  could  not  be  discovered 
except  by  close,  careful,  and  thorough  in- 
spection and  trial  of  said  animals,  by  per- 
sons skilled  in  buying  horses  and  mules  and 
having  a  thorough  knowledge  of  a  manner 
and  method  of  detecting  defects  and  diseases 
in  them."  Appellant  denies  any  knowledge 
of  such  defects  and  alleges  that  he  was  de- 


ceived by  the  tricks  or  deception  used  by 
the  appellee  through  his  said  agent,  by  the 
manner  in  which  said  animals  were  handled, 
and  that  he  was  thereby  Induced  to  bid  for 
the  same,  etc.  He  further  alleges  "that  said 
mules  by  reason  of  their  defects  as  above 
described,  and  because  of  said  misrepresenta- 
tion as  to  their  age,  were  then  and  there 
worth  only  $150.  That  by  reason  of  the 
premises  the  plaintiff  has  been  damaged," 
etc. 

Xhe  objections  urged  by  the  appellee  to 
the  first  paragraph  apply  with  equal  force  to 
each  of  the  other  paragraphs  of  the  com-- 
plaint  He  first  contends  that  the  complaint 
proceeds  upon  an  erroneous  theory  as  to  the 
measure  of  damages.  On  this  question  he 
asserts  that  In  a  case  like  the  one  before  us 
the  proper  measure  of  damages,  where  the 
purchaser  retains  the  property,  Is  the  dif- 
ference between  the  actual  value  of  the  prop- 
erty at  the  time  of  the  sale  and  Its  value  had 
the  property  been  as  represented.  This 
statement  of  the  law  is  correct  Nysewander 
V.  Lowman,  124  Ind.  584,  24  N.  B.  355.  But 
as  we  see  this  case,  the  proposition  announc- 
ed by  the  appellee  is  more  properly  appli- 
cable to  the  proof,  as  a  guide  for  the  jury  In 
fixing  the  amount  of  damage.  Oray  v.  Blch, 
10  Ind.  430;  Doran  v.  Eaton,  40  Minn.  35, 
41  N.  W.  244.  WhUe  It  does  not  necessarily 
follow  from  the  fact  that  the  animals  were 
worth  only  $195,  they  would  have  been  worth 
more  had  they  been  as  represented,  yet  this 
fact  In  connection  with  the  fact  that  appel- 
lant was  Induced  to  bid  and  pay  therefor 
$295  by  reason  of  a  certain  misrepresenta- 
tion, and  that  he  was  thereby  damaged  in  a 
sum  stated,  warrant  us  in  holding  eadi 
paragraph  in  this  particular  sufficient  to  re- 
quire an  answer. 

It  is  also  Insisted  that  the  facts  show  that 
said  sale  was  in  the  hands  of  a  special  agent 
for  the  purpose  of  selling  the  property,  and, 
this  being  true,  such  agent  was  without  au- 
thority to  warrant  the  quality  of  the  ani- 
mals on  behalf  of  his  principal. 

It  Is  provided  by  statute  that  a  stat^nent 
of  the  facts  constituting  a  cause  of  action, 
in  plain  and  concise  language,  and  In  such 
maimer  as  to  enable  a  person  of  common  un- 
derstanding to  know  what  Is  intended,  must 
be  regarded  as  sufficient  Section  343,  d.  2, 
Bums'  Ann.  St  1906. 

The  law  applicable  to  that  class  of  persons 
known  as  special  agents  is  no  longer  in 
doubt  snd  If  we  r^card  the  alleged  agent  in 
this  case  as  belonging  to  that  class,  then 
his  rightful  acts  and  authority  in  the  prem- 
ises to  bind  his  principal  would  be  circum- 
scribed by,  the  authority  conferred  upon  him 
by  his  principal,  and  all  other  acts  would  be 
mere  nullities.  In  so  far  as  his  princlptd  is 
concerned.  In  such  cases  the  general  rule 
requires  a  party  dealing  with  such  an  agent 
In  the  absence  of  circumstances  giving  him 
Implied  power,  to  ascertain  the  extent  of  his 
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anthority,  and.  If  be  does  not,  be  must  abide 
tbe  consequences.  Story  on  Agency  (9th  Ed.) 
i  126;  Clark  &  Skyles  on  Agency,  666,  {  242. 

The  antbora,  Clark  ft  Skyles,  page  570, 
make  tbe  following  general  observation: 
"Any  verbal  statements  and  representations 
of  an  agent  having  authority  to  sell,  and 
made  at  tbe  time  of  selling  personalty,  and 
constituting  an  Incident  in,  or  Inducement  to, 
the  trade,  which  amount  to  a  warranty  of 
any  quality  in  the  thing  sold,  will  bind  tbe 
principal."  But  in  a  case  like  the  one.  be- 
fore US,  we  think  the  better  rule  Is  that 
**wbeTe  the  agent  la  employed  by  a  private 
person  only  as  a  special  agent  to  sell  and  de- 
liver the  horse,  be  is  not  authorized  to  bind 
bis  employer  by  a  warranty  of  quality,  and 
to  do  so,  authority  In  fact  must  be  shown." 
Id.  pages  570,  671;  Court  t.  Snyder,  2  Ind. 
App.  440.  28  N.  B.  718,  50  Am.  St  Rep.  247. 

Appellant,  In  this  case,  proceeded  upon  tbe 
theory  of  fraud  and  deceit  practiced  upon 
him  by  the  appellee,  and  by  one  with  au- 
thority from  the  appellee  so  to  do,  to  bis 
damage.  In  such  cases  the  law  authorizes 
rach  defrauded  party  to  retain  that  which 
be  received,  and  sustain  an  action  for  tbe 
damages  sufTered  by  reason  of  the  fraud 
practiced  by  the  seller.  Love  v.  Oldham,  22 
Ind.  51.  Appellee  was  the  owner  of  the 
mules  In  question.  Appellant  alleges.  In  ef- 
fect, that  the  appellee,  by  bis  agent  author- 
ized so  to  do,  misrepresented  the  mules  to 
blm,  for  tbe  purpose  of  Inducing  him  to  bid 
for  and  purchase  them  at  a  price  largely  In 
excess  of  their  true  value.  Tbe  alleged  agent 
bad  authority  to  sell.  The  misrepresentation 
and  deceitful  practices  are  alleged  to  have 
been  made  and  done  at  the  time,  and  while 
the  agent  was  actually  selling  the  animals. 
It  must  be  conceded  that  tbe  appellee,  as 
owner  of  the  animals,  had  the  right  to  war- 
rant thdr  quality,  and  to  bind  himself  by 
such  warranty.  Therefore,  if  appellee  had 
this  right,  as  owner,  we  see  no  good  reason 
why  he  might  not  do  the  same  thing  by  an 
agent,  for  it  is  quite  elementary  t^at  "when- 
ever a  person  has  a  power,  as  owner  or  In 
his  own  right,  to  do  a  thing,  he  may  do  It 
by  an  agent"   Story  on  Agency  (&th  Ed.)  {  6. 

We  next  Inquire,  What  authority,  if  any, 
did  appellee  either  expressly  or  impliedly 
confer  upon  bis  agent?  This  question  is  to 
be  answered  from  the  pleaded  facts  meas- 
ured by  the  rules  of  pleading. 

Looking  to  each  of  the  paragraphs,  we 
find  that  the  age  of  the  animals  was  misrep- 
resented, not  only  by  appellee  In  the  way  of 
public  advertisements,  but  it  is  alleged  "that 
tbe  defendant  by  bis  agent"  also  made  the 
same  representation  to  this  appellant  In 
the  case  of  Gray  v.  Rich,  supra.  It  was  said: 
"^f  the  defendant  agreed  to  sell  the  plaintiff 
a  certain  article  of  property  to  be  of  a  par- 


ticular description,  to  wit,  eight  yean  old, 
for  a  fixed  price,  the  plaintiff  had  a  right  to 
expect  it  to  be  of  that  age;  for  it  was  one 
of  those  facts,  where  reliance  must,  to  some 
considerable  extent,  be  placed  upon  the  rep- 
resentations of  tbe  owner,  and  if  he  fraud- 
ulently deceived  the  purchaser,  as  averred, 
be  must  be  willing  to  respond  in  such  dam- 
age as  resulted." 

In  addition  to  the  allegation  that  tbe  ap- 
pellee, by  bis  agent,  did  the  things  charged 
as  fraudulent  and  deceitful,  it  appears  that 
said  agent  had  full  charge  and  represented 
the  appellee  In  tbe  business,  generally,  con- 
nected with  the  public  sale  of  the  property 
In  question.  Including  the  handling  and  ex- 
hibiting tbe  animals  for  appellee  to  prospec- 
tive purchasers,  and  that  the  appellant  had 
no  opportunity  to  examine  them  for  himself 
until  after  the  sale.  From  these  facts  and 
others  appearing  In  each  of  the  several  plead- 
ings, we  think  it  sufficiently  appears  that  the 
agent,  at  the  time  of  the  doing  of  the  things 
and  acts  as  charged,  was  engaged  in  carrying 
out  bis  principal's  business,  pursuant  to  bis 
real  or  apparent  agency. 

In  this  case  It  seems  to  us  that  tbe  facts, 
although  awkwardly  pleaded,  show  that  said 
agent  was  merely  carrying  out  and  commu- 
nicating to  the  purchasers  the  will  and 
scheme  of  the  appellee,  and  If  this  be  true, 
it  does  not  follow  that  the  agent  was  act- 
ing upon  bis  own  Initiative^  but  with  author- 
ity from  tbe  appellee  to  do  the  acts  and 
make  tbe  declaration  charged  in  the.  com- 
plaint For  in  all  the  principal  allegations 
charging  misconduct  the  form  used  Is,  "that 
the  defendant,  by  bis  agent,"  did,  etc.  If 
the  agent  was  in  fact  acting  under  the  in- 
structions from  tbe  appellee,  then  it  cannot 
be  said  that  the  appellee  was  no  more  than 
silent  and  entitled  to  protection.  If  be  be 
more  than  silent,  either  by  acts,  words,  or 
studied  efforts  to  prevent  others  from  learn- 
ing the  facts  then  known  to  him,  which 
would  lessen  the  value,  of  the  property  he 
would  sell,  then  the  transaction  would  be 
tainted  with  fraud,  and  the  purchaser  enti- 
tled to  his  remedy.  The  demurrers  should 
have  been  overruled. 

Judgment  reversed  and  cause  remanded, 
with  instructions  to  overrule  the  demurr» 
to  each  paragraph  of  the  complaint  and  for 
such  other  proceedings  not  Inconsistoit  with 
this  opinion. 

DANIELS  V.  BRUCB  et  al.     (No.  7,88&)>^ 

(Appellate  Court  of  Indiana,  Division  No.  it 
Jan.  25,  1911.) 

1.  JUOOUNT   (I    16*)  — VaUDITT  — J0BISMO- 

Tion  or  CouBT. 

If  tbe  circuit  court  to  which  a  petition 
for  the  sale  of  realty  to  pay  debts  of  a  dece- 
dent's estate   was  transferred  had  no  jnrisdic- 
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tfon  of  the  anbject-matteT,  the  jadgment  of  the 
«onrt  wu  mere  nullitr- 

[Ed.   Note.— -For  other   cases,  tee  Judgment, 
Cent.  Dig..  IS  22,  24;    Dec.  Dig.  i  16.*] 

2.  JtTD&MiiRT  (f  261*)  —  Pbbsentation  of 
Questions  ih  Lowxb  Ooubt— Motioh  in 
Abrest  or  Judgment. 

Jurisdiction  of  the  sabject-matter  may  be 

raised  bj  motion  in  arrest  of  Judgment  in  the 

court  below. 
[Ed.  Note.— For  other  caMS,  see  Judgment, 

Dec.  Dig.  S  261.»] 

8.  Afpeai.  and  EIbbob  (|  185^)— Pbbbenta- 
TioN  or  Questions  in  Loweb  Ck>UBT— Nk- 

CESSITT— JUBISDICnOW. 

A  judgment  by  a  court  without  jurisdiction 
is  void,  and  may  be  questioned  at  any  time  by 
tlie  court  on  its  own  motion,  and  may  be  pre- 
sented on  appeal  without  first  having  been  call- 
ed to  the  attention  of  the  trial  court. 

[EM.  Note.— For  other  oases,  see  Appeal  and 
Error,  Cent  Dig.  (  U68;  Dec.  Dig.  i  185.*] 

4;  EiXECUTOBS  AND  Administbatobs  ({  383*) 
—Sales  Undeb  Qbdeb  or  Goubt— Jubisdic- 
TioN  or  CouBT— Change  of  VeNue. 

Under  Decedents'  Act  ISSl,  i  Ul  (Bums' 
Ann.  St  1906,  {  2852),  authorizing  an  adminis- 
trator or  executor  to  file  his  petition  in  the  cir- 
cuit court  issuing  his  letters,  for  the  scde  of 
the  real  estate  to  pay  debts  of  the  deceased,  and 
Bums'  Ann.  St  1908,  i  2863,  providing  that 
the  petition  for  such  sale  shall  remain  pending 
on  the  docket  until  the  real  estate,  or  so  much 
as  may  be  necessary,  be  sold  for  the  payment  of 
debts  and  liabilities,  a .  petition  to  sell  real 
estate  to  pay  debts  being  but  an  incident  to  the 
settlement  of'  the  estate,  and  no  independent  ac- 
tion bein^  maintainable  for  the  purpose,  must 
be  determined  by  the  court  issuing  the  letters, 
and  the  venae  cannot  be  changed  to  another  cir- 
cuit 

[Ed.  Note.— For  other  cases,  see  Executors 
and  AdministratoiB,  Cent.  Dig.  |{  1372-1375; 
Dec.  Dig.  I  833,*] 

6>  CouBTs  (§  24*)— Natubb  or  Jubisdictioh— 
Consent  or  Pabties— Subject-Matteb. 
Though  consent  of  the  parties  will  give  the 

court  jurisdiction  over  them,  jurisdiction  of  the 

subject-matter  is  not  acquired  by  consent,  bat 

by  law. 
[Ed.  Note.— For  other  cases,  see  Courts,  Cent 

Dig.  H  76-78;  Dec.  Dig.  |  24.*] 

Appeal  from  Circuit  Court,  Olbson  Coun- 
.  ty;    O.  M.  Welbom,  Judge. 

Proceedings  by  Kate  B.  Daniels,  admin- 
istratrix de  bonis  non  with  tbe  will  annexed 
of  the  estate  of  William  P.  Daniels,  against 
Abby  D.  Bruce  and  another,  for  the  sale  of 
real  estate  to  pay  debts  owing  by  the  estate. 
From  tlie  judgment,  the  petitioner,  Individ- 
nally  and  as  administratrix,  appeUs.  Be- 
Tcrsed,  wltb  directlonB. 

Walker  A  Walker,  Woodfln  D.  Robinson, 
and  Wm.  B.  Stllwell,  for  appellant  Spen- 
'  cer,  Brill  &  Hatfield,  John  H.  Miller,  Lu- 
cius Bmbree,  Morton  C.  Embree,  E.  B.  Green, 
H.  M.  Phipps,  Theodore  G.  Rlsley,  and  Joel 
B.  Williamson,  for  appellees. 

ADAMS,  J.  This  proceeding  was  brought 
by  Kate  B.  Daniels,  administratrix  de  bonis 
non  with  the  will  annexed  of  the  estate  of 
William   P.   Daniels,   deceased,   to   sell   real 


estate  of  decedent  to  pay  debts  owing  bj 
the  estate  of  decedent 

The  original  proceeding  was  commenced  in 
the  Vanderburgh  circuit  court  by  the  executor 
of  the  will  of  the  deceased.  Upon  motion 
and  affidavit  of  appellee  Abby  D.  Bruce,  tbe 
venue  was  changed  to  tbe  Posey  drcnlt  conrt. 
Afterwards,  upon  tbe  written  agreement  of 
the  parties,  the  venue  was  changed  from  the 
Posey  circuit  court  to  tbe  Vanderburgh  su- 
X)erlor  court  and  then  transferred  to  tbe 
Vanderburgh  circuit  court.  Subsequently, 
upon  motion  and  affidavit  of  appellee  Sarab 
D.  Moore,  the  venue  was  changed  to  tbe 
Posey  circuit  court  and  from  that  court,  "by 
consent  of  parties,"  the  case  was  taken  to 
tbe  Gibson  circuit  court,  where  It  was  finally 
beard  and  determined. 

Tbe  amended  petition  upon  wblcb  Issues 
were  formed  and  upon  wblcb  tbe  case  was 
beard  was  filed  In  the  Posey  circuit  court 
As  no  question  is  presented  upon  tbe  plead- 
Ings,  it  Is  unnecessary  to  make  furtber 
statement  of  tbe  Issues. 

The  Gibson  circuit  court  found  that  tbe 
estate  of  the  decedent  owed  certain  debts, 
and  that  certain  real  estate  should  be  sold 
for  the  payment  of  such  debts  as  tbe  court 
found  were  due  and  owing  by  the  estate. 

The  errors  assigned  In  this  court  and  relied 
upon  for  reversal  are  (1)  tbe  court  erred  in 
overruling  appellant's  motion  In  arrest  of 
judgment;  (?>  tbe  court  erred  In  overruling 
appellant's  motion  for  a  new  trial;  and  (8> 
the  Gibson  circuit  court  did  not  have  Juris- 
diction of  tbe  subject-matter  of  tbe  action. 

Kate  B.  Daniels,  In  ber  IndividOal  ca- 
pacity, bas  also  appealed  from  the  judgmait 
of  the  Gibson  circuit  court  and  assigns  tbe 
same  errors.  The  appeal  of  Kate  B.  Dan- 
iels is  numbered  in  this  court  7338,  and 
tbe  record  betog  identical  with  that  in  No, 
7,388,  said  appeal  was  by  order  of  court 
consolidated  wltb  this  case,  and  both  will 
be  considered  together  in  this  opinion. 

By  the-  first  and  third  specifications  of  er^ 
ror  tbe  jurisdiction  of  tbe  Gibson  circuit 
court  is  called  In  question.  It  appears  from 
tbe  record  that  letters  testamentary  In  said 
estate  Issued  out  of  tbe  Vanderburgh  circuit 
court,  and  that  tbe  petition  to  sell  the  real 
estate  was  filed  originally  in  said  court 

Tbe  controlling  question  in  this  appeal 
relates  to  the  right  to  a  change  of  venue 
from  tbe  Vanderburgh  circuit  court  to  tbe 
circuit  court  of  another  county  in  a  pro- 
ceeding to  eA\  real  estate  to  pay  debts  of  an 
estate.  It  is  insisted  on  tbe  part  of  ap- 
pellant that  tbe  Vanderburgh  circuit  court 
not  only  bad  original  jurisdiction  in  this 
case^  but  bad  exclusive  jurisdiction.  On 
the  other  band,  appellees  contoad  that  n 
petition  to  sell  real  estate  to  pay  debts  is  a 
"civil  action,"  and  is  governed  by  tbe  rules 
of  procedure  in  such  cases,  where  tbe  stat- 
ute does  not  prescribe  a  dlffermt  rule.    It 
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the  Olbaon  circuit  conrt  had  no  Jurisdiction 
of  the  sobject-matter,  then  the  Judgment  Of 
the  conrt  was  mere  nullity. 

The  statute  authorizing  a  petition  to  sell 
real  estate  Is  section  111  of  the  Decedents' 
Act  of  1881,  being  section  2852,  Bums'  Ann. 
St  1908,  and  reads  as  follows:  "Wbenerer 
an  executor  or  administrator  shall  discover 
that  the  personal  estate  of  a  decedent  is 
insufficient  to  satisfy  the  liabilities  thereof, 
be  shall,  without  delay,  file  his  petition  in 
the  circuit  court  issuing  his  letters,  for  the 
sale  of  the  real  estate  of  the  deceased,  to 
make  assets  for  the  payment  of  such  lia- 
bilities." 

Prior  to  the  enactment  of  this  statute 
there  was  no  law  In  this  state  requiring  an 
administrator  or  executor  to  file  such  petition 
in  the  court  granting  his  letters.  The  law 
In  force  relating  to  this  matter  was  sectior 
75  of  the  Decedents'  Act  of  1852  (2  Gav 
&  H.  Rev.  St  p.  506),  and  reads  as  follows: 
"WheneTer  any  executor  or  admlnistrato 
shall  discover  that  the  personal  estate  of 
the  decedent  is  Insufficient  to  pay  the  llablll- 
ties  thereof  the  court  having  Jurisdiction 
Shan  order  to  be  sold  the  whole  or  any  part 
of  the  real  estate  of  the  deceased.  •  •  • '» 
This  statute  gave  rise  to  much  doubt  and 
uncertainty  In  the  matter  of  Jurisdiction. 

The  question  first  came  up  In  the  case. of 
Williamson  t.  MUes,  Adm'r^  26  Ind.  55.  In 
that  case  it  appeared  that  the  common  pleas 
conrt  of  Clay  county  Issued  letters  of  ad- 
ministration, and  the  petition  to  sell  was 
filed  in  the  common  pleas  court  of  Putnam 
county,  as  the  real  estate  sought  to  be 
reached  was  located  in  Putnam  county.  In 
the  course  of  Its  opinion,  the  court  said: 
"The  Question  is  one  of  g^^eat  practical  Im- 
portance, and  has  been  one  of  much  doubt 
and  perplexity,  both  to  the  courts  and  the 
bar  of  the  state.  Statutory  provisions  may 
be  found  from  which  Inferences  may,  per- 
haps, be  drawn  on  either  side,  yet  there  is 
no  positive  statute  on  the  subject  If  It  be 
legitimate,  under  such  circumstances,  to  ex- 
amine the  reasons  that  should  govern  in  fix- 
ing the  rule,  to  aid  us  In  determining  tbci 
construction  that  should  be  given  to  the  pro- 
visions of  the  statute  from  which,  of  neces- 
sity, a  rule  must  be  drawn,  the  arguments 
will  be  found  equally  conflicting.  On  the 
one  side,  it  may  be  desirable  that  the  court 
of  the  county  where  administration  is  grant- 
ed, and  In  which  the  estate  must  be  finally 
settled,  should  have  the  evidence  upon  its 
own  records  of  the  disposition  of  the  estate, 
both  real  and  personal,  administered  on  or 
sold  by  the  administrator,  as  a  means  of 
guarding  the.  assets  from  waste,  and  com- 
pelling the  proper  and  prompt  application  to 
the  purposes  of  the  trust  It  would,  or- 
dinarily, also,  he  more  convenient  to  the  ad- 
ministrator, and  frequently  less  expensive  to 
the  estate,  that  the  application  should  be 
made  to  the  court  where  the  letters  of  ad- 
ministration are  granted.     Whilst   on  the 


other  hand.  It  Is  perhaps  equally  desirable 
that  the  record  of  all  proceedings  and  de- 
crees, by  whldi  real  estate  is  directed  to  be 
sold  and  the  title  transferred,  should  be 
found  In  the  county  where  the  real  estate 
lies;  and  this  would  be  more  nearly  in  ac- 
cordance with  the  principle  that  governs  the 
venue  in  actions  on  kindred  subjects." 
Again,  it  is  said  in  the  same  opinion :  "It  is 
to  be  regretted  that  a  question  involving 
so  many  titles  to  real  estate  should  have  been 
left  so  long  In  doubt  and  uncertainty,  for 
the  want  of  a  definite  legislative  enactment." 

The  statute  of  1881  requiring  the  adminis- 
trator to  file  his  petition  in  the  circuit  court 
Issuing  his  letters  wonld  seem  to  be  in  re- 
sponse to  the  suggestion  made  by  the  conrt 
In  the  foregoing  case.  In  construing  the 
later  mactment  It  Is  fair  to  assume  that  the 
liOgislature  intended  to  remedy  the  uncer- 
tainty whldi  had  theretofore  obtained. 

The  immediate  question,  however,  in  this 
appeal  is  the  right  of  a  change  of  venue  from 
the  circuit  court  of  the  county  In  which  the 
petition  to  sell  was  originally  filed  to  the 
circuit  conrt  of  another  county.  This  ques- 
tloa  was  properly  presented  by  appellant  In 
her  first  and  third  assignments  of  error. 

Jurisdiction  of  the  subject-matter  may  be 
raised  by  motion  In  arrest  of  Judgment  In 
the  court  below  and  by  assignment  of  er- 
ror on  appeal.  Lowery  v.  State  Life  Ins.  Oo., 
153  Ind.  100,  64  N.  B.  442;  Debs  v.  Dalton, 
7  Ind.  App.  84,  84  N.  B.  2S6. 

A  Judgment  rendered  by  a  court  without 
Jurisdiction  is  void,  and  may  be  questioned  at 
any  time  by  the  court  upon  its  own  motion, 
and  may  be  presented  on  appeal  without  first 
having  been  called  to  the  attention  of  the 
trial  conrt  Section  848,  Bnms'  Ann.  Bt 
1908 ;  Doctor  y.  Hartman,  74  Ind.  221 ;  Mo- 
Coy  V.  Able,  131  Ind.  417,  80  N.  B3.  628,  81 
N.  E.  463;  Huber  ▼.  Beck,  6  Ind.  App.  47, 
32  N.  E.  1Q2S. 

A  petition  to  sell  real  estate  to  pay  debts 
is  but  an  Incident  to  the  settlement  of  the 
estate.  No  Independent  action  can  be  main- 
tained for  this  purpose.  In  the  settlement 
of  an  estate  the  court  has  absolute  Juris- 
diction over  the  personal  estate,  and  condi- 
tional Jurisdiction  over  the  real  estate,  which 
may  become  absolute  when  it  appears  that 
the  real  estate,  or  any  part  thereof,  is  neces- 
sary to  pay  the  debts  of  the  decedent.  In 
such  event  the  statute  directs  where  the 
petition  shall  be  filed;  by  whom  it  shall  be 
filed;  who  shall  be  made  parties  defend- 
ant; and  what  shall  be  averred  In  the  peti- 
tion. It  also  prescribes  the  subsequent  steps 
to  be  taken  In  the  proceeding  with  particu- 
larity. It  Is  also  provided  that  "the  peti- 
tion ^all  remain  pending  on  the  docket  un- 
til the  real  estate  or  so  much  as  may  be 
necessary  be  sold  for  the  payment  of  debts 
and  liabilities;  and  further  sales  may  be 
ordered  by  the  court  from  time  to  time  with- 
out further  petition  or  notice  upon  proof 
that  the  sales  that  are  already  made  are  M-*^^ 
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aufflelent  for  that  purpose."  Section  2S63, 
Burns'  Ann.  St  190& 

From  the  foregoing  it  clearly  appears  that 
the  statute  which  confers  original  Jurisdic- 
tion in  a  case  of  this  kind  in  the  circuit 
court  out  of  which  letters  of  administration 
issue  contemplates  that  the  same  court  shall 
retain  jurisdiction.  The  estate  can  only  be 
settled  by  an  adjudication  of  that  court,  and 
when  the  land  is  sold  and  the  proceeds  col- 
lected the  administrator  holds  the  same 
at  the  disposal  of  the  court  having  Jurisdic- 
tion of  the  estate. 

Our  attention  has  been  called  to  the  case 
of  Scherer  v.  Ingerman,  110  Ind.  428, 11  N.  E. 
8,  12  N.  E.  304,  wherein  it  U  held  that  a 
petition  to  sell  real  estate  is  a  dvU  proceed- 
ing to  the  extent  of  permitting  a  change  of 
Judge.  This  does  not  aid  appellees  in  their 
contention.  The  Vanderburgh  circuit  court 
iB  not  a  man;  It  is  an  Institution.  Judges 
come  and  go,  but  the  Vanderburgh  circuit 
court  endures.  However,  the  case  of  Scherer 
T.  Ingerman,  supra,  has  been  limited  by 
the  later  case  of  Bowen  t.  Stewart,  128  Ind. 
607,  26  N.  E.  168,  28  N.  E.  78,  in  which  it  is 
said:  "In  that  case  (Scherer  y.  Ingerman), 
the  administrator  filed  his  petition  to  sell 
real  estate  for  the  payment  of  debts,  and 
the  litigation  was  between  him  and  a  re- 
mote grantee  of  some  of  the  heirs,  as  to 
whether  the  real  estate  was  subject  to  sale 
for  the  payment  of  debts.  The  litigation  in 
that  case  under  the  issues  was  much  nearer 
akin  to  an  ordinary  civil  action  than  the 
proceeding  under  consideration,  and  we  may 
here  remark  that  we  are  not  Inclined  to 
extend  the  doctrine  of  that  case." 

The  case  of  Bowen  v.  Stewart,  supra,  de- 
nied the  right  of  a  change  of  venue,  either 
from  the  judge  or  from  the  county,  in  a 
petition  to  remove  an  administrator.  In  that 
case  the  court  said:  "The  appointment  and 
removal  of  an  administrator,  -and  the  deal- 
ings which  he  has  with  bis  trust,  are  so  ex- 
clusively under  the  supervision  of  the  judge 
of  the  court  wherein  the  estate  is  pending 
for  settlement  that  it  is  evident  it  was  never 
the  legislative  Intention  that  this  supervi- 
sion might  be  destroyed  by  the  filing  of  an 
afSdavit  for  a  cliange  of  venue,  or  for  a 
change  of  Judge." 

It  Is  earnestly  urged  by  counsel  for  ap- 
pellees that  as  the  change  was  taken  from 
the  Posey  circuit  court  to  the  Gibson  circuit 
court  by  the  consent  of  all  parties,  and  as 
the  Gibson  circuit  court  had  jurisdiction 
of  the  subject-matter  of  estates  and  could 
hear  and  determine  petitions  for  the  sale 
of  real  estate  In  estate  cases,  there  was 
Jurisdiction  not  only  over  the  parties,  but 
over  the  subject-matter  as  well.  It  Is  true 
that  consent  will  give  the  court  Jurisdiction 
over  tfie  parties,  but  Jurisdiction  over  the 
subject-matter  is  not  acquired  by  consent,  but 
by  law,  and  cannot  be  bestowed  by  agree- 


ment of  imrties.  Lowery  v.  State  life  Ins. 
Co.,  153  Ind.  100,  54  N.  B.  442.  The  Gibson 
circuit  court  has  jurisdiction  of  the  whole 
subject-matter  of  the  settlement  of  dece- 
dents' estates,  but  this  general  class  must 
be  limited  in  petitions  to  sell  real  estate  to 
estates  where  the  letters  have  issued  out  of 
that  court 

In  the  case  of  Jackson  y.  Smith,  120  Ind. 
620,  22  N.  E.  431,  It  Is  said:  "There  la 
•  •  •  a  difference  between  the  subject  of 
the  court's  jurisdiction  and  the  subject-mat- 
ter of  the  particular  action,  for  the  subject 
of  the  court's  jurisdiction  is  a  class ;  but  the 
subject-matter  of  a  particular  case  is  a  sin- 
gle thing,  not  a  multitude  of  things." 

The  Vanderburgh  circuit  court  having  In 
the  first  instance  assumed  Jurisdiction  of  the 
subject-matter  of  the  petition  to  sell  real  es- 
tate, that  Jurisdiction  remains  unaffected, 
and  the  subsequent  proceedings  had  in  other 
courts  up  to  and  including  the  judgment  of 
the  Gibson  circuit  court  were  with  our  law- 
ful warrant 

Judgment  reversed,  with  directions  to  ap- 
pellant to  proceed  in  the  Vanderburgh  cir- 
cuit court  in  a  manner  not  inconsistent  with 
this  opinion. 


(47  Ind.  App.  M> 
AliBAUGH  BROS.,  DROVBR   ft  CO.  t. 
LYNA8  et  aL    (No.  7,081.) 

(Appellate  Court  of  Indiana.     Jan.  2S,  1911.) 

1.  Apfxal  and  Bbbob  (I  2»4*)— Pbkskbva- 
TION  of  Objections— New  Tbiai,. 

Objections  that  the  judgment  is  not  sup- 
ported by  the  evidence  and  is  against  the  weight 
of  tile  evidence  are  not  questions  for  indei>end- 
ent  assignments  of  enor,  and  are  only  avail- 
able as  causes  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  1727;   Dec.  Dig.  S  2»4.*] 

2.  Pleadino  (J  201*)— Demubkeb  to  SitT-Onr 
OB  Countebclaim — FOBM. 

A  demurrer  to  an  answer  bv  way  of  set- 
off and  counterclaim,  "for  want  of  facts  to  con- 
stitute a  defense,"  Is  Insufficient. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  K  478-479;    Dec.  Dig.   i  201.*] 

8.  Pleading  ({  201*)— Deutjbbebs— Geouwds, 
The  statute  specifviDg  grounds  for  demur- 
rer must  be  substantially  complied  with. 

[Ed.  Note.— For  other  cases,  see  Pleading: 
Cent  Dig.  |{  478-479;    Dec.  Dig.  |  201.*] 

4.  Appeal  and  Bbbob  (t  1078*)— Bbixvs— Srr- 
TiNO  Out  Pleadings— Asbionmxnts  or  E^b- 
BOB— Waives. 

An  assignment  of  error  to  the  overruling  of 
a  motion  (or  a  new  trial  is  waived,  as  provided 
by  Supreme  Court  rule  22  (55  N.  EI  vi),  by  the 
failure  of  the  appellant  to  set  out  a  copy  or 
the  substance  of  the  motion  in  bis  brief. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  425&-4281;  Dec.  Dig.  | 
1078.*] 

5.  Appeal  and  E}bbob  ({  762*)— Rbplt  Bbikf 
— Office. 

The  purpose  o(  a  reply  brief  ia  not  to  sup- 
ply parts  of  the  record  leqoiied  by  the  Supreme 
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Court  rale  22  (55  i7.  E.  vi)  to  be  set  oat  In  the 
appellant's  original  brief. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cenfc  Dig.  {  3007 ;   Dec  Dig.  {  762.*] 

6.  Apfeai,  and  Haxon  (|  762*)— Bxplt  Bbief. 

A  reply  brief  filed  more  than  six  days  after 

submiasion   cannot   serve    as    a   supplementary 

brief  or  supply  omissions  of  the  original  brief. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Dec.  Dig.  I  762.*] 

7.  Appeai  asd  Ebsob  (J  766*)— REVntw— Nb- 
CEBSirr. 

Appellee  having  in  his  brief  objected  to 
appellant's  failure  to  comply  with  Supreme 
Court  rule  22  (55  N.  E.  vi),  requiring  a  brief 
to  set  out  parts  of  the  record  bearing  on  excep- 
tions, the  Appelate  Court  cannot  refuse  to  con- 
sider the  obje<(tions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
lirtor,  Dec  Dig.  i  786.*] 

8.  Appeai  and  Ebbob  (§  1078*)— Waivkb  oj 
QtTESTIONS— iNsurriciENT  Bbief. 

All  questions  not  set  out  in  appellant's 
statement  of  points  in  his  brief  are  vaived. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  {{  4256-1261;    Dec  Dig.  { 

9.  Appkai.  ahd  B>bbob  (§  761*)— Bbiefs— Sur- 

nCDEItCT. 

Stating  onder  the  head  of  "points  and  au- 
thorities" in  a  brief  that  the  decision  of  the 
court  below  is  not  sustained  by  sufficient  evi- 
dence and  is  contrary  to  law,  and  plaintiff 
should  have  been  granted  a  new  trial,  is  too 
indefinite  to  present  any  error. 

[Ejd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  761.*] 

10.  Apfxal  ard  Erbob  (|  1009*)— Bbtiew— 
CoRFUcnNo  Evidence. 

.Under  Act  March  9,  1903,  {  8  (Acta  1903, 
p.  341),  authorizing  a  review  of  the  evidence 
and  a  rendition  of  such  judgment  as  may  seem 
prbper  on  the  whole  case,  a  decision  of  the  tri- 
al court  will  be  disturbed  only  when  the  evi- 
ence  upon  the  controlling  issue  is  documentary, 
by  deposition  or  otherwise,  of  such  conclusive 
character  as  to  enable  the  court  on  appeal  to 
say  as  a  matter  of  law  that  the  decision  is  er- 
roneous, and  conflicting  testimony  cannot  be 
weighed. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,   Cent   Dig.   SS  3955-39^;  Dec.  Dig.  { 

looa*] 

11.  Dauaoks'  (I  163*)— Bubdeh  of  PBoor. 

One  suing  for  breach  of  contract  has  the 
burden  of  proving  damages  in  some  amount 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  SJ  454-459;  Dec.  Dig.  {  163.*] 

On  petition  for  rehearing.    Judgment  af- 
firmed. 
For  orl«;inal  opinion,  see  90  N.  E  908. 

ADAMS,  t.  AppeUant  instituted  this  suit 
against  the  appellee  George  H.  Lynas  to  re- 
cover damages  for  the  alleged  breach  of  a 
written  contract.  After  the  commencement 
of  the  suit,  said  Lynas  conveyed  certain  of 
Ua  properties  to  the  other  appellees,  Sarah 
E.  Lynas,  Ethel  Lynas,  and  Emma  M.  Ty- 
lelL  By  amended  and  supplemental  com- 
plaint, tbey  were  made  codefendants. 

Said  complaint  is  in  two  paragraphs,  and 
charges  that  on  the  2d  day  of  February, 
1903,  the  appellant  and  appellee  George  H. 
Lynas  entered  into  a  written  contract,  which 


is  set  out  In  full  In  the  complaint  It  is  fur- 
ther  charged  that  after  having  partly  per- 
formed said  contract  appellee  refused  to  fur- 
ther perform  his  part  of  the  contract,  to  the 
plaintlfTs  damage  In  the  sum  of  $9,000. 
That  for  the  purpose  of  defrauding,  cheating, 
hindering,  and  delaying  his  creditors  appel- 
lee George  H.  Lynas  conveyed  certain  of  his 
real  estate,  described,  to  the  other  apptilees 
named  herein,  the  first  paragraph  alleging 
that  the  conveyances  were  without  consldera- 
tlon,  and  made  with  Intent  to  defraud,  and 
the  second  paragraph  alleging  the  convey- 
ance to  be  with  the  Intent  to  defraud  by  ap- 
pellee George  H.  Lynas,  and  knowledge  of 
such  intent  and  participation  in  said  fraud 
by  the  other  appellees.  Appellees  Sarah  E. 
Lynas,  Ethel  Lynas,  and  Emma  M.  'Tyrell 
filed  answers  In  general  denial  to  appellant's 
complaint  Appellee  (Jeorge  H.  Lynas  filed 
answer  In  general  denial  and  seven  para- 
graphs of  special  answer.  To  the  special  an- 
swer appellant  replied  In  seven  paragraplis. 
A  ninth  paragraph  of  answer  was  after- 
wards filed,  and  by  agreement  all  defenses 
thereto  were  admissible  under  general  de- 
nial. Upon  the  issue  thus  formed  trial  was 
had  hy  the  court,  resulting  In  a  finding 
against  appellant  upon  Its  complaint,  and 
against  appellee  upon  his  cross-complaint, 
and  that  appellee  recover  costs. 

The  errors  assigned  and  relied  upon  for 
reversal  are  (1)  "the  Judgment  of  the  trial 
court  is  not  fairly  supported  by  the  evidence 
•  •  •";  (2)  the  same  "is  clearly  against 
the  weight  of  the  evidence  •  •  •";  (3 
4,  5,  and  6)  the  court  erred  In  overruling  ap- 
pellant's demurrers  to  the  fifth,  sixth,  sev- 
enth, and  eighth  paragraphs  of  answer,  re- 
spectively; and  (7)  the  court  erred  in  over- 
ruling appellant's  motion  for  a  new  trial. 

That  the  judgment  of  the  trial  court  is 
not  fairly  supported  by  the  evidence,  or  is 
clearly  against  the  weight  of  the  evidence, 
are  not  questions  for  Independent  assign- 
ment of  error,  but  are  only  available  as  caus- 
es for  a  new  trial.  Hedrick  v.  Hall,  155  Ind. 
371,  373,  58  N.  E.  257 ;  Leedy  v.  Capital  Nat 
Bank,  35  Ind.  App.  247,  73  N.  B.  1000;  Rob- 
bins  V.  Magee,  96  Ind.  174;  MIgtaz  v.  Steig- 
lltz,  166  Ind.  361,  77  N.  E.  400. 

The  third,  fourth,  fifth,  and  sixth  specifica- 
tions of  error  seek  to  question  the  sufficiency 
of  the  fifth,  sixth,  seventh,  and  eighth  para- 
graphs of  answer,  respectively.  None  of 
said  demurrers  or  the  substance  thereof  are 
set  out  In  appellant's  brief,  but  an  examina- 
tion of  the  record  discloses  that  each  of  said 
demurrers  was  "for  want  of  facts  to  consti- 
tute a  defense."  The  answers  to  which  they 
were  addressed  being  answers  by  way  of  set- 
off and  counterclaim,  no  question  is  present- 
ed by  said  assignments  for  the  decision  of 
this  court  The  statute  provides  what  shall' 
constitute  grounds  for  demurrer,  and  a  sub- 
stantial  compliance  therewith   is  required. 
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Kennedy  t.  Rlcbardson,  70  Ind.  524;  Flana* 
gan  T.  Reltemler,  26  Ind.  App.  243,  59  N.  E. 
388;  Stoner  t.  SvrUt,  164  Ind.  652,  664^  74 
N.  B.  24& 

Appellee  InslBts  that  the  seTenth  specifi- 
cation of  error  Is  waived  by  appellant  on  ac- 
count of  his  failure  to  set  out  a  copy  of  said 
motion  or  the  substance  thereof  In  their 
brief,  as  provided  in  the  fifth  subdivision  of 
rule  22  (55  N.  E.  vi).  This  rule  requires  that 
k  succinct  statement  of  the  record,  fully 
presenting  every  exception  or  ofTer  ruled  up- 
on, shall  be  fully  set  out  in  the.  brief  of  the 
complaining  party,  referring  to  the  pages 
and  line  of  the  transcript.  Tliis  rule  has 
been  construed,  in  many  cases,  to  mean  that 
briefs  must  be  so  prepared  that  all  questions 
presented  by  the  assignment  of  error  can  be 
determined  from  an  examination  of  the  briefs 
without  looking  at  the  record,  and  to  the 
extent  said  rule  is  complied  with  the  errors 
assigned  will  be  determined,  and  others  will 
be  considered  waived.  Chicago,  etc.,  B.  Co. 
T.  Wysor  Land  Co.,  163  Ind.  288-2944  69  N. 
B.  546;  McElwalne  Richards  Co.  v.  Wall, 
159  Ind.  557,  559,  65  N.  E.  753;  Cleveland, 
etc,  B.  Co.  v.  Stewart,  161  Ind.  242,  68  N,  B. 
170;  Perry  Stone  Co.  v.  Wilson,  160  Ind.  435, 
67  N.  E.  183;  Pittsburgh,  etc.,  B.  Co.  T.  Wil- 
son, 161  Ind.  701,  66  N.  E.  899.  In  appel- 
lant's reply  brief  the  omission  is  recognized 
and  the  motion  for  a  new  trial  is  there  fully 
set  out  The  purpose  of  a  reply  brief  is  not 
to  supply  the  parta  of  the  record  required  by 
the  rule  to  be  set  out  in  appellant's  origmal 
brief.  "The  rule  that  points  not  presented  in 
a  party's  original  brief  shall  be  considered 
waived  is  reasonable  and  necessary,  in  or- 
der that  the  court  and  attorneys  may  be  sea- 
sonably informed  of  the  questions  to  be  de- 
cided. It  is  also  necessary,  iii  order  that  the 
work  of  the  court  shall  not  be  impeded,  that 
there  shall  be  a  limit  to  the  Interchange  of 
arguments  by  counsel."  Eubank's  Manual, 
i  191.  As  the  reply  brief  in  this  case  was 
filed  more  than  sixty  days  after  submission.  It 
could  not  perform  the  office  of  a  supplemen- 
tal brief  or  supply  the  omissions  of  the  orig- 
inal brief.  Gates  t.  Baltimore,  etc.,  B.  Co., 
154  Ind.  338,  341,  66  N.  B.  722. 

The  appellee  having  in  his  brief  directed 
attention  to  the  failure  of  appellant  to  com- 
ply with  the  rule  herein  stated.  It  is  not 
within  the  power  of  this  court  to  Ignore  or 
arbitrarily  refuse  to  consider  the  question 
thus  raised.  It  is  said  in  Magnuson  v.  Bill- 
ings, 152  Ind.  177,  at  page  180,  52  N.  B.  803, 
at  page  804,  that  rules  when  adopted  and 
published  "have  the  force  and  effect  ot  law, 
and  are  obligatory  upon  the  court,  as  well 
as  upon  parties  to  causes  pending  before  It" 
In  the  same  case  it  Is  further  said:  "A  rule 
of  court  is  a  law  of  practice,  extended  alike 
to  all  litigants  who  come  within  its  purview. 


and  who,  In  conducting  their  causes,  bav« 
the  right  to  assume  that  It  will  be  uniformly 
enforced  by  the  court,  in  conservation  oC 
their  rights,  as  well  as  to  secure  the  prompt 
and  orderly  dispatch  of  business." 

It  is  also  urged  by  appellees  that  appellant 
has  waived  said  specification  of  error  ia 
failing  to  specifically  point,  out  any  infirmi- 
ties under  the  head  of  "points  and  authorl* 
ties."  Appellant's  seventeenth  point  is  tliat 
"the  decision  of  the  court  below  is  not  sus- 
tained by  sufficient  evidence  and  is  contrary 
to  law,  and  plaintiff  should  have  been  grant- 
ed a  new  trial."  "AU  questions  not  set  out 
in  appellant's  statement  of  points  are  waiv- 
ed. *  •  *  Stating  in  the  points  that  an 
instruction  or  ruling  of  the  court  Is  erro- 
neous, or  that  a  motion  (or  a  new  trial  is 
not  supported  by  sufficient  evidence,  and  the 
like,  without  giving  any  specific- reason  there- 
for, is  too  indefinite  to  present  any  error." 
Inland  Steel  Co.  v.  Smith,  168  Ind.  245,  ^3, 
80  N.  E.  538,  541;  Pittsburgh,  etc.,  B.  Co.  v. 
Lighteiser,  168  Ind.  438,  467,  80  N.  B.  415; 
Kelley  v.  Bell,  172  Ind.  590,  699,  88  N.  E.  58. 

Appellant,  in  connection  with  the  first  and 
second  assignments  of  error,  asks  this  court 
to  consider  and  weigh  the  evidence  and  ren- 
der Judgment  as  may  seem  right  and  proper 
on  the  whole  case,  as  provided  by  section  8 
of  the  act  approved  March  9,  1903  (Acts 
1903,  p.  341).  This  act  has  been  construed 
In  the  case  of  Parkiaon  T.  Thompson,  164 
Ind.  609,  73  N.  E.  109,  and  held  not  to  be 
mandatory;  that  the  Legislature  by  this' act 
did  not  contemplate  a  trial  de  novo,  as  this 
would  require  the  court  on  appeal  to  exer- 
cise original  as  well  as  appellate  jurisdiction 
in  the  same  cause.  The  rule,  as  declared  in 
Hudelston  v.  Hndelston,  164  Ind.  694,  74 
N.  E.  604,  is  that  the  decision  of  the  trial 
court  will  only  be  disturbed  when  the  evi- 
dence upon  the  controlling  issue  is  documen- 
tary, by  deposition  or  otherwise,  of  such  a 
clear  and  conclusive  character  as  to  enable 
the  court  on  appeal  to  say  as  a  matter  of 
law  that  such  dedslon  Is  erroneous.  The 
case  at  bar  was  tried  by  the  court  and  the 
hearing  occupied  three  days.  The  evidence, 
most  of  which  was  oral,  takes  up  more  than 
200  pages  of  the  record.  The  burden  was 
upon  the  appellant  to  prove  damages  in  some 
amount  We  have  examined  the  evidence 
and  find  the  same  conflicting  on  material 
matters.  Without  weighing  the  evidence  of 
witnesses  testifying  at  the  trial,  which  we 
cannot  do  under  the  decisions,  it  is  impos- 
sible to  say  that  the  cause  was  not  determin- 
ed upon  its  merits  In  the  court  below. 

Judgment  affirmed. ' 

MYERS,  O;  J.,  and  HOTTEL^  FELT,  and 
IBACH.  JX,  concur;  LAIBX,  P.  J.,  not  par* 
ticipating. 
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<n  Ind.  App.  W) 

CITIZENS'  NAT.  BANK  t.  KLAUSS, 

Treasutet.    (No.  7,865.) 

(Appellate  Coait  of  Indiana,  Division  Nok  & 

Jan.  27,  1911.) 

1.  TAZAHon    (i   482*)— Rkvixw    ot   Asbesb- 
KERT— Notice. 

Where  notice  of  the  meeting  of  the  county 
board  of  review  as  required  by  statute  has  been 
given,  a  special  notice  to  stockholders  of  a  bank 
of  a  revision  of  the  assessmait  of  their  shares 
vaa  not  necessary,  the  assessment  haying  been 
made  in  the  name  of  the  bank  based  on  a  veri- 
fied statement  submitted  by  the  bank  as  to  its 
capital  stock. 

[Ed.  Note.— For  other  caaes,  see  Taxation, 
Cent.  Dig.  H  854r-857;   Dec.  Dig.  |  482.*] 

2.  Tazaxioh   (I  S86*i— ASBXSSXKKT- Bark 

ShaBEB—SKP ABATE   VALCATION. 

A  gross  assessment  of  the  shares  of  stock  of 
•  bank  at  75  per  cent,  of  the  aggregate  capital 
stock  was  not. subject  to  the  objection  that  it 
did  not  specify  the  value  of  eaidt  share  where 
such  valuation  was  ascertainable  by  simple  com- 
putation by  the  auditor. 

[EJd.    Note.— For  other   cases,   see  Taxation, 
Cent  Dig.  {{  637-647 ;    Dec  Dig.  f  886.*] 
8.  Taxatioit    d    436*)— AasEBSMERT    RoUr— 

COBBBOlION. 

The  auditor  had  power  to  make  such  com- 
putation under  Burns'^  Ann.  St.  1908,  i  10,316, 
providing  that  the  auditor  shall  from  time  to 
time  correct  all  errois  which  he  may  discover 
in  his  duplicate,  either  in  the  name  of  the  per- 
son assessed,  the  description  of  the  property,  or 
the  amount  charged. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  i  436.*] 

4.  Taxation   ({  606*)— GoixsonoN— iRjono- 

noK. 

Where,  property  is  subject  to  the  tax  as- 
sessed, want  of  notice  or  insufficiency  of  notice 
or  any  other  irregularity  or  informally  in  the 
assessment  does  not  entitle  the  owner  to  re- 
strain collection  of  the  tax. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {J  1230-1241 ;   Dec  Dig.  {  608.*] 

8.  Taxation     (J     608*)  —  Injunction  — 

GBOtTNDS. 

Though  the  market  price  of  shares  of  stock 
was  in  excess  of  the  actual  value,  owing  to 
losses,  where  such  fact  was  unknown  to  the 
public  or  to  the  holder  of  the  stock,  the  collec- 
tion of  a  tax,  though  based  on  an  assessment  of 
the  shares  at"  their  nuAet  valne,  will  not  be 
restrained. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  !{  1230-1241;  Dec  Dig.  |  608.*] 

a  Taxation  (8  610*)—Injuncxiok— Payment 

or  Vaud  Taxes. 

As  a  general  rale,  ohtll  a  taxpayer  has 
paid  or  offered  to  pay  the  taxes  admitted  to  be 
valid,  he  has  no  standing  in  a  court  of  equity 
to  restrain  collection  of  the  tax. 

[EJd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  f  1244;    Dec.  Dig.  |  610.*)  ' 

7.  Taxation    (§    506*)— Cobpobate    Stock- 
Name  in  Which  Asskssablb. 

That  fin  assessment  of  bank  shares  is  made 
in  the  name  of  the  bank  instead  of  the  stock- 
holders will  not  iiivalidate  the  lien  of  the  tax. 
_rEd-   Note.— For  other   cases,   see   Taxation, 
Dec  Dig.  i  505.*] 

Appeal  from  Superior  Court,  Vanderburgh 
Connty;   Alexander  Gilchrist,  Judge. 

Action  by  Citizens'  National  Bank  against 
Otto  L.  Klanss,  Treasurer,  etc.,  to  enjoin  col- 


lection of  taxes.     From  a  Jndgnmnt  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

Bobinson  &  StUwell,  for  appellant  Daniel 
H.  Ortm^sr  and  Oea  A.  Cunningham,  for 
app^ee. 

ADAKS,  J.  This  proceeding  was  insti- 
tuted by  appellant  for  and  on  behalf  of  cer- 
tain of  its  stockbolders  named  against  ap- 
pellee, as  treasurer  of  Vanderburgh  connty, 
Ind.,  to  enjoin  appellee  from  collecting  tax- 
es wbicb  appellant  claims  were  illegally  as- 
sessed against  its  said-  stockholders.  Issuea 
were  formed  by  complaint  in  one  paragraph 
and  answer  in  general  denial.  Upon  request 
the  conrt  made  a  special  finding  of  facts  and 
stated  concloBiona  of  law  tbereon.  Judg- 
ment was  rendered  on  said  conclusions  of 
law  that  appellant  take  nothing  by  this  ac- 
tion, and  tbat  appellee  reoover  his  costs. 

It  appears  from  tbe  special  finding  of  facts 
that  on  the  Ist  day  of  March,  1909,  and  for 
more  than  (»iq  year  immediately  following 
said  date,  tbe  appellant  was  a  banking  cor- 
poration organized  under  tbe  laws  of  tbe 
United  States  of  America,  and  located  in  the 
city  of  Bvansvllle,  Ind.;  that  on  the  10th 
day  of  May,  1909,  appellant  by  its  casbJer 
made  out  a  statement  under  oatb,  in  dupli- 
cate, abowlng  tbe  number  of  shares  of  capi- 
tal stock  of  such  bank,  tbe  name  and  resi- 
dence of  each  sbareholdier,  with  the  number 
of  shares  owned  by  each,  and  delivered  said 
statement  to  the  auditor  of  said  county.  In 
addition  to  tbe  above,  said  statement  also 
shows  that  on  March  1,  1009,  said  bank  had 
a  paid-up  capital  stock  of  9200,000,  surplus 
$401,000,  undivided  profits  916,757 ;  tbat  divl- 
dends  were  paid  during  the  preceding  year 
amounting  to  7  per  cent;  and  that  tbe  as- . 
seased  value  of  real  estate  held  by  tbe  bank 
was  946,030.  It  is  further  found  that  upon 
notice  given  as  provided  by  statute  tbe  coun- 
ty board  of  review  for  said  county  met  in 
tbe  courthouse  of  said  county  on  the  first 
Monday  of  June,  1909,  for  assessment,  review, 
and  equalization  of  taxes,  and  remained  in 
session  30  days;  that  said  statement,  afore- 
said, was  by  the  auditor  of  said  county  laid 
before  said  board  of  review;  that  on  the  let 
day  of  July,  1909,  at' a  regular  meeting  of 
said  board,  on  motion,  the  said  board  placed 
an  assessment  of  70  per  cent  on  the  value 
of  the  capital  stock,  surplus,  and  undivided 
profits  of  appellant  bank,  amounting  to  9179,- 
730;  that  between  the  first  Monday  in  July 
and  tbe  last  day  of  December  of  the  year 
1909  the  auditor  of  said  county  made  out  a 
duplicate  list  of  taxes  assessed  in  said  coun- 
ty and  entered  tbe  valuation  of  such  capital 
stock  of  appellant  on  tbe  tax  duplicate  of 
the  current  year,  and  computed  and  extend- 
ed taxes  thereon  the  same  as  against  the 
valuation  of  other  property  In  said  city  of 
Evansvllle,  Ind.,  setting  out  a  copy  of  tbe 
tax  duplicate,  as  follows,  omitting  tbe  names 
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of  shareholders  and  nomber  of  shares  owned 
by  each : 

City  of  EvansTille— Tax  Daplicate  of  Vander- 
buiKh  Goonty,  Indiana,  for  1909. 

Tax  Duplicate  #  4357  Citizens  Nat'l  Bank 

Names 

•  •       *  [Number  of  shares  omitted.] 

•  •       *  •         •         •         •         ' 

Total  Shares       2000  at  $100  per  share 

70%  Capital  Stock,  surplus  and 

Undivided  profiU  $179,730.00 

Less  real  estate  46,030.00 


First  installment 
2nd 


$133,700.00 
1,845.06 
1343.06 


$    3,690.12 


It  Is  also  found  that  on  or  before  the  last 
day  of  December  of  the  year  1909  said  audi- 
tor caused  to  be  delivered  to  the  appellee  a 
copy  of  such  duplicate;  that  appellee,  as 
soon  as  be  received  such  duplicate,  caused 
notice  to  be  given  as  provided  by  statute  of 
the  amount  of  taxes  charged  for  state,  coun- 
ty, school,  road,  or  other  purposes,  etc.;  that 
the  first  Installment  of  taxes  on  said  shares 
of  capital  stock  was  not  paid  on  or  before 
the  first  Monday  In  May,  1910;  that  after 
said  date  said  appellee  added  to  said  taxes 
a  penalty  of  10  per  cent;  that  thereafter,  on 
the  1st  day  of  June,  1010,  the  auditor  and 
treasurer  of  said  county  extended  upon  the 
tax  duplicates  of  said  county  for  the  year 
1900  the  amount  of  taxes  due  from  each 
shareholder  of  appellant,  setting  out  opposite 
the  name  and  number  of  shares  of  each 
shareholder  on  said  tax  duplicate,  the  amount 
of  taxes  assessed  against  such  shares,  with 
10  per  cent,  penalty  added.  It  is  further 
found  that  appellee  Is  threatening  to,  and 
will  unless  restrained,  proceed  to  make  de- 
mand upon  each  of  said  shareholders  for  the 
amount  of  said  taxes  due  upon  his  respective 
shares  of  stock,  and,  If  not  paid,  will  pro- 
ceed to  levy  upon  the  personal  property  of 
such  shareholders;  that  no  notice  was  given 
to  said  bank  or  to  any  of  Its  shareholders  by 
the  auditor  of  said  county  or  appellee  that 
the  taxes  would  be  extended  upon  the  tax 
duplicates  of  said  county  for  the  year  1909, 
as  made  by  said  auditor  and  appellee  on  the 
Ist  day  of  June,  1010,  and  that  neither  said 
bank  nor  any  of  Its  shareholders  had  any 
notice  that  such  action  or  that  any  action 
would  be  takm  hy  said  auditor  and  appel- 
lee to  so  extend  said  taxes  on  said  duplicate; 
that  certain  persons,  naming  them,  were  each 
the  owner  of  more  than  one  share  of  the  cap- 
ital stock  of  said  bank  on  March  1,  1009,  and 
that  all  the  taxes  due  from  each  on  the  first 
Monday  of  May,  1910,  except  the  taxes 
claimed  to  be  due  on  shares  of  stock  In  said 
bank,  were  paid  prior  to  the  bringing  of  this 
action;  that  on  the  1st  day  of  March,  1909, 
the  usual  selling  and  market  price  of  the 
shares  of  stock  In  said  bank  was  as  much  or 
more  than  the  value  at  which  such  shares 
now  appear  upon  the  tax  duplicate;  that  at 
such  time,  although  such  fact  was  not  known 


to  the  public  nor  to  any  of  the  stockholders 
of  such  bank,  named  in  the  complaint,  the 
capital  stock  of  such  bank  had  become  so 
much  impaired  by  losses  that  the  actual  cash 
value  of  the  shares  of  stock  In  said  bank  was 
not  more  than  $15  per  share. 

Upon  the  facts  found  substantially  as 
above  set  out,  the  court  states  its  conclusions 
of  law  as  follows : 

"(1)  The  plalntur  bank  in  case  of  an  il- 
legal assessment  for  taxation  against  its 
shareholders  upon  the  shares  of  the  plain- 
tiff's capital  stock  respectively  held  by  such 
shareholders  is  authorized  to  maintain  an  ac- 
tion to  restrain  the  collection  of  such  illegal 
tax  from  such  shareholders. 

"(2)  The  action  of  the  board  of  review  of 
Vanderburgh  county,  which  is  set  out  In  the 
eighth  finding  of  facts  herein,  {ind  the  entry 
made  after  such  action  of  such  board  of  re- 
view by  the  auditor  of  Vanderburgh  county 
upon  the  tax  duplicate  of  said  county,  which 
is  set  out  in  the  seventh  finding  of  facts  here- 
in and  the  subsequent  extension  of  the  value 
of  the  shares  held  by  each  stockholder  of 
the  plaintiff  bank  and  of  the  amount  of  tax 
assessed  against  the  same,  as  set  out  in  the 
twelfth  finding  of  facts  herein,  made  a  valid 
assessment  for  taxation  upon  the  shares  of 
each  of  the  stockholders  of  such  bank,  whose 
names  are  set  out  as  such  stockholders  in 
the  complaint  in  this  action. 

"(3)  The  assessment  for  taxation  upon  the 
shares  of  stock  of  the  stockholders  of  the 
plaintiff  in  whose  behalf  this  action  was 
brought  by  the  plaintiff,  and  whose  names 
are  set  ont  in  the  complaint  in  thla  action, 
was  a  valid  assessment,  and  the  defendant 
as  treasurer  of  the  county  of  Vanderburgh 
is  authorized  to  sell  the  personal  property 
of  each  of  such  stockholders  for  the  collec- 
tion of  the  tax  so  assessed  against  such  stod^- 
holders,  and  the  collection  of  such  taxes  by 
the  defendant  treasurer  by  sudi  proceed- 
ing should  not  be  restrained. 

"(4)  The  plaintiff  shoidd  take  nothing  by 
this  action,  and  the  defendant  should  have 
jnd^nent  for  his  costs." 

The  first  conclusion  of  law  Is  not  Ques- 
tioned by  either  appellant  or  appellee,  and 
for  that  reason  is  not  considered  in  this  opin- 
ion. 

Appellant  reserved  exceptions  to  the  sec- 
ond, third,  and  fourth  conclusions  of  law 
as  stated  by  the  court,  and  upon  these  con- 
clusions error  is  predicated.  It  is  insisted 
by  the  appellant  that  the  assessment  was  Il- 
legal, In  that  the  tax  duplicate  could  not  be 
changed  or  corrected  by  extending  to  the 
Individual  stockholders,  without  notice,  the 
taxes  assessed  In  the  first  instance  against 
the  bank.  It  was  the  duty  of  the  county 
board  of  review  to  settle  and  determine  the 
true  cash  value  of  each  share  of  stock  in 
appellant  bank  as  of  the  1st  day  of  March,. 
1909.  The  county  auditor  gave  notice  as  re- 
quired by  law  of  the  time,  place,  and  purpose 
of  the  meeting  of  UMgboard.  ^rlor  te>  the 
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meeting  the  cashier  of  appellant  bank  bad 
filed  with  the  auditor  the  verified  statement 
required  by  statnte.  No  additional  notice 
other  than  that  given  by  the  auditor  was 
required  to  give  the  board  of  review  juris- 
diction to  determine  the  value  of  the  stock 
for  taxation.  The  appellant  and  its  stock- 
holders were  bound  to  know  that  the  board 
at  its  June  meeting  would  place  a  valuation 
ujMn  the  shares  of  bank  stock,  and,  If  they 
were  not  satisfied  with  the  statement  filed 
by  the  cashier,  it  was  their  right  to  appear 
before  the  board  and  offer  proof  showing 
the  true  cash  value  of  the  shares.  The  board 
fixed  70  per  cent  of  the  aggregate  capital 
atodc,  mirplna,  and  undivided  profits  as  the 
true  cash  value  of  the  stock,  less  the  assess- 
ed value  of  real  estate,  making  a  net  valua- 
tion of  $138,700.  The  failure  of  the  board 
to  expressly  value  each  share  was  not  ma- 
terial, idnce  it  appeared  that  there  were  2,000 
■hares,  nie  valuation  of  each  abai^  was  a 
rimple  matter  of  division.  The  subsequent 
extension  on  the  tax  duplicate  of  the  amount 
of  taxes  assessed  to  each  individual  stock- 
holder, as  shown  by  the  findings,  could  only 
be  regarded  as  the  correction  of  an  error, 
and  the  auditor  was  fully  warranted  in 
making  such  correction. 

Section  10,816,  Bums'  Ann.  St  1908,  pro- 
vides In  part  that:  '^e  (the  auditor)  shall 
from  time  to  time  correct  all  errors  which 
he  may  discover  in  his  duplicate,  either  In 
the  name  of  the  person  charged  with  taxes, 
the  descriptloii  of  the  property  or  the 
amount  charged."  Nor  would  the  assess- 
ment be  rendered  Invalid  or  illegal  by  any 
irregularity  in  matter  of  form  not  affecting 
the  merits  of  the  case,  and  which  did  not 
prejudice  the  rights  of  the  parly  assessed. 
Bums'  Ann.  St  1908,  {  10,896.  The  bank 
stodc  involved  In  this  proceeding  was  clear- 
ly taxable,  and  it  has-been  many  times  held 
in  this  state  that  want  of  notice  or  the  in- 
sufficiency of  notice  or  any  other  irregular- 
ity or  Informality  does  not  entitle  the  own- 
er to  an  injunction  where ,  the  property  is 
taxable.  Growder  v.  Rlggs,  153  Ind.  158, 161, 
63  N.  B.  1019;  McCrory  v.  O'Keefe,  162  lad. 
684.  636,  70  N.  B.  812;  Hunter  Stone  Oa  ▼. 
Woodard.  Treas.,  162  Ind.  474,  53  N.  B.  947 : 
Florer  v.  McAffee,  135  Ind.  540,  35  N.  B.  277 ; 
City  of  Delphi  v.  Bowen,  61  Ind.  29. 

la  the  case  of  Nyce  ▼.  Schmoll,  40  Ind. 
App.  655,  668,  82  N.  B.  639,  it  is  held  that. 
In  order  to  enjoin  the  collection  of  taxes. 
It  must  be  alleged  and  proved  either  that 
the  property  Is  not  subject  to  &xatlon,  or 
that  the  taxes  thereon  have  been  paid.  The 
trial  court  found  as  a  fact  that  the  usual 
market  or  selling  price  of  the  shares  of  stock 
In  appellant  bank  on  March  1,  1909,  as  much 
or  more  than  the  value  at  which  the  shares 
now  appear  on  the  tax  duplicate,  but  the 
actual  values  of  such  shares  on  account  of 
losses  was  on  said  date  not  more  than  $15 


lier  share,  although  such  fact  was  unknown 
at  the  time  to  the  public  and  to  the  stock- 
holders named  in  the  complaint  This  find- 
ing does  not  support  appellant's  right  to  en- 
join the  collection  of  taxes  on  the  valuation 
fixed.  The  general  principle  is  that  until  it 
la  Shown  that  the  shareholder  has  paid  or 
offered  to  pay  the  taxes  admitted  to  be  ow- 
ing he  has  no  standing  in  a  court  of  equity. 
Buck  et  aL  v.  MUler,  Treas.,  147  Ind.  686^ 
501,  45  N.  B.  647,  47  N.  B.  8,  37  L.  R.  A. 
3S4,  62  Am.  St  Rep.  436;  Shepardson  v. 
Gillette,  Auditor,  188  Ind.  126,  130,  131,  81 
N.  B.  788;  Thiebaud  t.  Talt,  Treas.,  138  Ind. 
238,  250,  86  X.  B.  525;  City  of  Jefferson  vllle 
V.  Ix>uisvllle,  etc..  Bridge  Co.,  169  Ind.  646, 
666,  88  N.  B.  337;  Peoples'  Nat  Bank  v. 
Marye,  191  U.  S.  272,  24  Sup.  Ct  68,  48  I* 
Bd.  180.  The  well-considered  case  of  Small, 
Rec.,  V.  City  of  Lawrenceburgh  et  al.,  128 
Ind.  231,  27  N.  B.  600,  is  based  upon  facts 
very  similar  to  those  in  the  case  under  con- 
sideration. In  that  case  It  was  held  that  an 
averment  that  the  bank  stock  bad  no  value 
and  that  the  owners  were  entitled  to  deduc- 
tions on  account  of  Indebtedness  was  of  no 
avail ;  that  the  parties  who  owned  the  stock 
on  the  iBt  day  of  April,  1883,  and  being  as- 
sessed by  a  proper  officer,  became  liable  for 
the  taxes  charged  against  the  stock,  the 
same  as  any  other  property  owned  by  them, 
and  they  cannot  enjoin  its  collection  on  ac- 
count of  entry  being  made  ui)on  the  books 
against  the  bank,  instead  of  against  them 
individually.  It  Is  also  held  in  the  same 
case  that  where  the  assessment  was  made  la 
the  name  of  the  bank  Instead  of  the  sto<^- 
holders,  that  fact  will  not  invalidate  the  lien 
or  relieve  the  stockholders  from  the  pay- 
ment of  the  tax  for  which  they  are  liable. 
Judgment  affirmed. 


(tt  Ind.  App.  IM) 
PITTSBUROH,  C  a  &  ST.  L.  RT.  CX).  v. 

JOHNSON.    (No.  7,6ea)i 

(Appellate  Court  of  Indiana,  Division  Na  1. 

Jan.  26,  1911.) 

1.  Affsai.  and  Bbbob  ({  S51*)-0^na  or  Tak- 

INO. 

An  appeal  will  be  deemed  to  have  been  tak- 
en at  the  time  of  the  filing  ot  the  transcript 
and  assignment  of  errors  In  the  Appellate 
Con  Ft. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1916-1019;  Dec  Dig.  | 
351.*] 

2.  Nkw  Tkiai,  (J  163*)— OBAKTizra  or  Mo- 
tion—Effect. 

The  granting  of  a  motion  for  new  trial  va- 
cates the  Judgment 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  §{  330-332 ;   Dec  Dig.'  {  163.*] 

8.  New  Tbiai.  ({  12*)— Filino  or  Monoir-- 

Bffkot. 

The  filing  of  a  motion  for  new  trial  with- 
in the  time  allowed  operates  to  hold  the  inig- 
ment  In  ai>eyance  until  mled  on. 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  H  17,  253 ;   Dec.  Dig.  |  12.*] 


•Por  etfesr  cuss  see  lam*  topic  and  moUoo  NUMBER  In  Dm.  Dig.  ft  Am.  Dig.  Kejr  No.  Barlw  *  Hep'r  iBdszsS 
'Sehearlng  denied,  K  N.  S.  DO.    Transfer  to  Supreme  Court  denied. 
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4.  Apfeijl  and  Bbrob  (S  845*)— Timk  to  Af- 
PKAi/— Motion  fob  New  Tbial. 

Under  Burns'  Ann.  St.  1908,  |.  672,  pro- 
■ylAing  that  appeals  must  be  taken  wiUiin  one 
year  from  the  rendition  of  judgment,  an  ap- 
veal  may  be  taken  within  one  year  from  the 
time  of  the  overrnling  of  the  motion  for  nev 
trial,  since  the  mnning  of  the-  statute  is  sus- 
pended until  the  motion  for  ne^r  trial  is  rul- 
ed on. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1895,  1896;    Dec.  Dig.  S 

5.  Appbai.  and  Ebbob  (|  347*)— Timb  to  Ap- 
pBai>— Statutes  . 

The  time  within  which  an  appeal  must  be 
taken  under  Bams'  Ann.  St.  1908,  (  672,  pro- 
Tiding;  that  appeals  must  be  taken  within  one 
year  rrom  the  rendition  of  Judgment  begins  to 
run  from  the  rendition  of  the  Judgment  and  not 
from  the  day  of  entry  or  signing,  the  rendition 
of  a  judgment  being  the  act  of  toe  court  while 
the  entry  Is  the  act  of  the  clerk  thereof. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  1897-1890;  Dec.  Dig.  i 
847.»] 

6l  Jttdombnt  (I  282*)— Rbwditioh— Ehtbt— 

SlONINO. 

Under  Bums'  Ann.  St.  1906^  f  1451,  pro- 
Tjiding  that  where  the  circuit  Judge  has,  for 
any  cause,  left  the  record  unsigned,  his  suc- 
cessor may  sign  the  record  at  any  subsequent 
term,  a  judgment  is  not  inyaJid  beeause  of  the 
failure  of  the  judge  rendering  it  to  sign  the 
entry  recording  the  Judgment 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec  IMg.  I  282.*]. 

7.  Appeal  and  Ebbok  (J  516*)— "Rbcobd"— 
Tbanscbipt  roB  Appbai/— "Coubt  Dookkt" 
—"Bench  Docket." 

The  court  or  bench  docket  is  not  a  record 
of  the  court  in  which  its  official  entries  are 
kept,  but  is  merely  a  docket  for  the  convenience 
of  the  court,  and  the  notes  of  the  Judge  ate 
not  the  record  entries  to  be  incorporated  in  a 
transcript  for  the  appeal  of  the  case,  and  la 
determining  what  the  record  discloses  the  en- 
tries on  sud>  docket  may  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  516.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  7,  pp.  6008-6014;  toI.  8,  p.  7781.] 

8.  Appeal  anb  Erbob  (J  344*)— Time  to  Ap- 

PKAt^-MOTlON    IN    ABBEST    OP    JUDGMENT— 

Effect. 

A  motion  in  arrest  of  judgment  made  after 
motion  for  new  trial  does  not  prevent  the  run- 
ning of  Bums'  Ann.   St  1908,  {  672.  proTid- 
ing   that  appeals   must   be   taken   within   one 
'  year  from  tne  rendition  of  Judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  844.*] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty; F.  J.  Vnrpallet,  Judge. 

Action  by  Carl  Johnson  against  the  Pitts- 
burgh, Cincinnati,  Chicago  &  St  Louis  Rail- 
way Company.  From  a  judgment  for  plain- 
tiff,  defendant  appeals.    Dismissed. 

O.  E.  Robs,  for  appellant  M.  Wlnfleld, 
Geo.  A.  Gamble,  and  M.  M.  Hathaway,  for 
appellee. 

HOTTER  J.  This  Is  an  appeal  from  a 
judgment  of  $6,000  In  favor  of  appellee,  ren- 
dered In  the  Pulaski  circuit  court,  against 
appellant.    Appellee  filed  motion  to  dismiss 


the  appeal,  which,  omitting  the  caption.  Is 
as  follows:  "Comes  now  the  appellee,  Carl 
Johnson,  and  moves  the  court  to  dismiss  the 
appeal.  In  this  cause,  for  the  following  lea,- 
sons,  to  wit:  By  the  return  of  the  clerk  of 
the  PnlaiBkl  circuit  court  to  the  writ  of  cot- 
tiorarl  Issued  In  this  cause.  It  fully  appears 
that  the  Judgm«it  appealed  from  was  rea- 
dered  on  the  8th  day  of  Octob»,  1908.  by.  the 
Honorable  John  C.  Nye,  sole  judge  of  said 
court,  and  that  Jndgmoit  was  duly  entered 
in  Order  Book  No.  34  on  p9«e  402  of  the 
records  of  the  Pulaski  chrcolt  court,  and  that 
the  transcript  on  appeal.  In  this  cauSe,  was 
not  filed  with  the  clwk  of  the  Appellate 
Court  until  December  28,'  1909,  one  year, 
two  months,  and  eight  days  after  the  rendi- 
tion of  final  judgment;  that  the  appeal, 
therefore.  Is  too  late,  and  the  app^ee  prays 
that  said  appeal  be  dismissed  and  for  all 
other  proper  relief."  This  appeal  was  tak- 
en to  the  Supreme  Court,  and  the  transcript 
was  filed  and  the  appeal  perfected  la  that 
court  on  December  28,  1909.  The  case  was 
afterwards  trajosferred  to  this  court  While 
the  cause  was  pending  la  the  Supreme  Court, 
the  appellee  filed  his  petition  for  a  writ  of 
certiorari.  This  petition  was  afterwards 
granted,  and  the  writ  ordered  and  Issned. 
On  May  26,  1910^  the  cleric  of  the  Pulaski 
circuit  court  filed  his  return  to  the  writ  On 
May  31,  1910,  appellee  filed  a  motion  for  an 
order  to  modify  the  original  order  direct- 
ing the  Issuing  of  the  writ  On  December 
13,  1910,  this  court,  per  curiam,  overruled 
said  motion  for  the  reasons  .following:  "We 
are  asked  to  modify  the  order  heretofore 
made  for  certiorari  In  this  cause,  but  we 
are  of  the  opinion  that  the  response  filed- on 
the  26th  day  of  May,  1910,  by  the  derk  of 
the  Pulaski  dreuit  court,  to  the  certiorari 
issued  herein  snffldently  shows  that  the 
judgment  in  said  oaose  was  entered  on  the 
8tb  day  of  October,  1908,  but  was  not  sign- 
ed  by  the  judge  tiiereof  until  the  17th  day  nt 
December,  1909.  The  motlcm  to  modify  the 
order  heretofore  made  In  this  cause  for  c^ 
tlorari  is  therefore  overruled." 

The  transcript  as  originally  filed,  afflrma- 
tlvdy  shows  the  following  facts:  That  on 
October  8, 1908,  the  appellant  filed  Its  motloD 
for  a  new.  trial.  That  on  October  10,  1908, 
the  appellant's  motion  for  a  new  trial  was 
overruled  and  exceptions  given,  and  80  days 
given  in  which  to  file  bill  of  exceptions,  and 
the  defendant  (appellant)  prayed  an  appeal 
to  the  Appelate  Court,  which  was  granted 
"upon  defendant  filing  bond  In  the  sum  of 
$8,000  with  American  Surety  Company  ot 
New  Tork,  as  surety  thereon,  within  ninety 
days."  That  In  vacation,  to  wit,  on  Decem- 
ber 81,  1908,  the  appellant  filed  Us  bond  In 
said  sum  of  $8,000  payable  to  Carl  Johnson 
(appellee),  conditioned  as  follows:  "The  con- 
dition of  the  above  obligation  is  snch  that, 
whereas,  heretofore,  to  wit,  on  the  9tb  day 
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cf  October,  1908,  the  Bald  Carl  Jobnaon  In 
the  Pulaski  circuit  court  recovered  a  judg^ 
ment  aKainst  the  said  Pittsburgh,  Oindnnatl, 
Chicago  &  St  Louis  Ralliray  Company  for 
the  sum  of  six  thousand  dollars,  in  damages 
and  cost  of  suit,  etc.,  from  -which  said  Judg- 
ment of  said  Pulaski  circuit  court,  the  said 
Pittsburgh,  Cincinnati,  Chicago  &  8t  Louis 
Bailway  Company  appeal  to  the  Supreme 
Court  of  Indiana:  Now,  if  the  said  Pittsburgh, 
Cincinnati,  Chicago  &  SL  Louis  Railway 
Company  shall  and  will  duly  prosecute  said 
appeal,  and  abide  by  and  pay  the  judgment 
and  costs,  which  may  be  rendered  or  affirm- 
ed against  It,  tbea  the  above  dsUgatlon  to  l>e 
BoQ  And  Toid,  otherwise  to  be  and  remain  la 
full  force  and  virtue  In  law.  The  Pittsburgh, 
Cindiuiatl,  Chicago  &  St  Louis  BaUway 
Company,  by  G.  E.  Boss,  Its  Solicitor.  [Seal.] 
The  American  Surety  Company  of  New  Terk, 
by  John  F.  Brookmeyer,  It>  Attontey  in 
Fact    [Seal.]" 

The  return  to  the  order  of  certiorari  dis- 
dosee  that  the  original  transcript  Incorrectly 
set  out  the  proceedings  of  the  court  had  on 
October  8,  1906,  before  the  Hon.  John  a 
Nye,  the  then  regular  Judge  of  said  court.  In 
that  It  omitted  the  order  bo<dc  entry  of  said 
eonrt  of  that  date,  to  wit,  October  8,  1808, 
which  showed  the  rendition  ot  the  Judgment 
as  of  that  date,  and,  Instead  thereof,  copied 
into  that  day's  proceeding  the  notes  of  the 
Judge  made  on  his  "court"  or  "bench"  doCk> 
et  which  notes  contained  no  rendition  of 
Judgment  This  return  also  shows  that  the 
transcript,  as  origlnatly  filed.  Incorrectly  set 
out  the  proceedings  of  date  December  17, 
1909,  wUcb  were  had  before  the  Honorable 
Francis  J.  TurplUat,  the  then  regular  Judge 
of  said  court,- in  that  such  transcript  set  out 
as  a  part  of  the  proceedings  of  said  date  of 
December  17,  1909,  the  order-book  entry  of 
date  October  8,  1906,  showing  the  rendering 
ot  the  Judgment,  thereby  transposing  the  en- 
try of  proceedings  had  before  the  Hon.  John 
C.  Nye  of  date  October  8,  1908,  when  Judg- 
ment was  rendered,  and  making  it  a  part  of 
the  proceedings  had  before  the  said  Francis 
J.  Vurplllat  of  date  December  17,  1909,  and 
showing  the  rendering  of  the  Judgment  of 
that  date.  This  return  to  the  order  of  cer- 
tiorari certifies  that  the  entry  on  page  571 
of  the  transcript  originally  filed  (which  the 
transcript  shows  to  be  an  entry  of  the  pro- 
ceedings had  on  the  17th  day  ot  December, 
1909),  contains  in  fact  a  copy  of  the  entry  of 
proceedings  had  on  October  8.  1908,  which  is 
the  entry  containing  the  Judgment,  and  the 
return  to  said  writ  of  certiorari  also  shows 
that  no  other  Judgment  was  ever  rendered  in 
the  case.  The  return  to  the  writ  also  sets 
out  and  certifies  to  an  entry  from  the  "court" 
or  "bench"  docket  of  said  court  of  proceed- 
ings had  In  said  cause  on  November  15,  1909, 
showing  the  filing  of  a  motion  in  arrest  of 
Judgment  of  that  date,  which  was  overruled 
and  exceptions  saved  by  the  defendant,  ft 
prayer  for  appeal  to  the  Appellate  Court, 


prayer  granted  upon '  the  filing  of  bond  in 
the  sum  of  $10,000  in  10  days,  with  Ruf us  L. 
Mayer  as  surety,  the  approval  of  the  surety, 
the  filing  of  the  bond  and  its  approval.  The 
return  to  the  writ  of  certiorari  also  seta  out 
and  certifies  to  another  entry  from  the 
"court  or  bench  dodcet"  of  date  of  December 
2,  1910,  being  since  the  filing  of  this  tran- 
script; which  we  think  nnnecessary  to  set 
out  here. 

We  think  we  have,  in  the  at>ove  statement, 
set  out  enough  of  the  contents  of  the  record 
in  this  case^  as  shown  by  the  transcript  in 
the  case  originally  filed,  and  by  the  return 
to  the  order  of  certiorari,  correcting  and 
amending  the  same,  to  show  conclusively 
that  the  Judgment  from  which  this  appeal 
was  taken  was  rendered  on  O<;tober  8,  1908^ 
in  proceedings  then  had  tn  said  cause  before 
the  Honorable  John  0.  Nye,  the  then  regu- 
lar Judge  of  the  said  court,  in  which  said 
cause  was  then  pending,  and  that  afterwards, 
to  wit,  on  December  17,  1900,  said  Judgment 
was  signed  by  the  Honorable  Frands  J.  Vup- 
plllat  the  then  regular  Judge  of  said  court 
in  which  said  Judgment  was  before  render- 
ed<  These  being  the  facts  presented  by  tlie 
record.  Was  the  appeal  perfMted  within  the 
time  fixed  by  the  statute^  controlling  appeals 
and  fixing  tlie  time  limit  within  wbldi  they 
shall  be  perfected? 

Section  672,  Bums'  Ann.  St  1906,  is  as  fol- 
lows: "Appeals  tn  all  cases  horeafter  tried 
must  be  taken  within  one  year  from  the 
time  the  Judgment  is  rendered.  In  an  cases 
heretofore  tried  they  must  be  taken  within 
one  year  from  the  time  this  act  takes  ef- 
fect; but  the  time  allowed  the  appellant  by 
the  pre-existing  law  f^all  not  be  enlarged. 
Where  the  appellant  is  und«r  legal  disabili- 
ties at  the  time  the  Judgment  is  rendered,  he 
may  have  his  appeal  at  any  time  within  one 
year  after  the  disability  is  removed." 

An  appeal  will  be  deemed  to  have  beeotsk* 
en  at  the  time  of  the  filing  of  the  transcript 
and  assignment  of  errors  in  the  Supreme 
Court  Lake  Erie  R.  Co.  ▼.  Watklos,  167 
Ind.  eOO,  62  N.  Bl  443.  The  Wording  of  the 
above  statute  is  plain,  add  would  seem  to 
be  susceptible  of  but  one  construodon,  but 
we  are  not  without  abundant  authoril7  con- 
struing the  same.  Moon,  Trustee,  v.  dine^ 
11  Ind.  App.  400,  89  N.  B.  432 ;  Wheeler  t. 
Barr,  6  Ind.  App.  580,  83  N.  E.  976;  Khmot 
V.  Heuring,  42  Ind.  App.  263,  85  N.  SL  860. 

In  the  case  of  Reading  v.  Brown,  19  Ind. 
App.  90^  at  pages  90  and  91,  49  N.  B.  41,  at 
page  42,  this  court  said;  "Our  Supreme 
Court  had  repeatedly  held  that,  when  an  ap- 
plicant is  not  under  a  legal  disability  that 
the  record  In  an  appealed  cause  must  be  filed 
in  the  Appellate  Court  and  errors  must  be  as- 
signed within  one  year  from  the  rendition 
of  the  Judgment,  and  that  the  time  begins 
to  run  from  the  rendition  of  the  lnAtmewt 
and  not  Its  tmtry.  (Our  Italics.)  Andeiiwm 
V.  Mitchell,  88  Ind.  692;  Joyce  v.  Dickey, 
104  Ind.  183.  8  N.  E.  252 ;  Johnson  v.  Steph- 
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enaon,  lOi  Ind.  368,  4  N.  B.  46;  Bacon  ▼. 
Wlthrow,  110  Ind.  M,  10  N.  B.  624;  Law- 
rence T.  Wood,  122  Ind.  452,  24  N.  B.  159. 
It  follows  from  wbat  we  have  said  that  tbe 
motion  to  dismiss  in  this  cause  will  liave  to 
be  sustained." 

The  granting  of  a  motion  for  new  trial 
would,  of  course,  vacate  the  Judgment  and 
filing  of  the  same  within  the  time  allowed 
for  filing  such  motion  operates  to  hold  the 
Judgment  In  abeyance,  and  the  running  of 
the  statute  is  suspended  until  the  motion  for 
new  trial  Is  ruled  upon,  and  the  appeal  may 
be  taken  under  the  above  section  wltliin 
one  year  from  the  time  Judgment  overruling 
the  motion  for  new 'trial  Is  rendered.  Moon, 
Trustee,  ▼.  Cllne.' supra;  Blaemire  t.  Barnes, 
91  N.  B.  232;  N.  Y.,  etc.,  By.  Ck>.  v.  Doane, 
106  Ind.  02,  4  N.  B.  419. 

In  the  case  of  Kinney  y.  Heuring,  supra, 
the  court  said:  "Appellee  moves  to  dismiss 
the  appeal  for  the  reason  that  the  transcript 
was  not  filed  within  the  time  fixed  by  stat- 
ute. The  time  for  taking  appeals  under  sec- 
tion 672,  Bums'  Ann.  St.  1908  (Joyce  v.  Dick- 
ey, 104  Ind.  183,  8  N.  B.  252;  Moon  v.  Cllne, 
11  Ind.  App.  460,  89  N.  E.  4S2 ;  N.  Y.  B.  Co. 
T.  Doane,  106  Ind.  92,  4  N.  B.  419),  begins  to 
run  from  the  date  that  the  motion  for  a  new 
trial  of  the  cause  Is  overruled."  "In  legal 
contemplation,  there  is  no  final  Judgment  un- 
til the  motion  for  a  new  trial  has  been  over- 
ruled, though  the  formal  Judgment  on  the 
verdict  or  finding  had  been  entered  previous- 
ly." N.  Y.,  etc.,  B.  Go.  y.  Doane,  supra ; 
Joyce  y.  Dickey,  supra. 
.  In  the  case  at  bar,  the-  Judgmoit  was  ren- 
dered October  8,  1908,  and  tbe  motion  for 
new  trial  was  filed  on  the  same  day,  and 
overruled  October  10,  1908.  The  rendition 
of  tbe  Judgment  Is  tbe  act  of  the  court, 
while  the  entry  is  the  act  of  the  clerk  of  the 
court.  The  entry,  or  entries,  of  the  day's 
proceeding,  are  then  signed  by  the  Judge  be- 
fore whom  the  proceedings  are  had.  Ander- 
son y.  Mitchell,  Adm'x,  58  Ind.  592,  693,  694, 
695;  Beading  y>.  Brown  et  al.,  supra.  The 
time  within  which  the  appeal  begins  to  run 
la  from  the  day  of  the  rendition  of  the  Judg- 
ment, not  from  the  day  of  entry  or  signing. 
Beading  v.  Brown,  supra;  Anderson  v.  Mit- 
chell, supra;  Johnson  y.  Stephenson,  104 
Ind.  368,  4  N.  B.  46;  Bacon  v.  Wlthrow,  110 
Ind.  94,  10  N.  B.  624;  Lawrence  v.  Wood, 
122  Ind.  462,  24  M.  B.  159.  The  fact  that 
tbe  Judge  before  whom  the  Judgment  was 
rendered  failed  or  neglected  to  sign  the  entry 
recording  the  Judgment,  and  that  the  entry 
was  afterwards  signed  by  his  successor,  does 
not  invalidate  the  Judgment  We  have  a 
special  statute  controlling  In  such  cases. 
Section  1461,  Bums'  Ann.  St.  1908  provides: 
"In  all  cases  where  business  of  any  kind  has 
been  or  shall  be  transacted  by  any  circuit 
oc  superior  Jndge  and  put  .of  record,  and  the 
Ju^e  from  desth,  resignation,  or  any  other 


cause  has  left  or  may  leave  the  record  of 
such  proceeding  or  proceedings  unsigned,  the 
successor  of  such  Judge  shall  have  the  same 
power  and  authority  to  sign  such  record,  at 
any  subsequent  term  of  the  court,  as  If  such 
record  has  been  made  by  such  Judge."  Par- 
ties cannot  be  heard  to  say  that  they  are  not 
bound  by  what  has  been  done  by  the  court 
simply  because  the  minutes  have  not  been 
read  and  signed.  A  Judgment  rendered  but 
not  signed  is  not  void,  the  failure  to  sign  the 
same  being  but  an  Irregularity.  Qriffith  v. 
State,  36  Ind.  408 ;  Beltman  v.  Hopklnv,  109 
Ind.  177,  9  N.  B.  720. 

The  clerk  of  Pulaski  county.  In  hia  return 
to  the  writ  of  certiorari,  brings  into  the  re^ 
ord  some  entries  of  the  "court"  or  "bench" 
docket,  as  he  designates  them  in  hia  return, 
among  which  Is  an  entry  showing  that  on 
the  16th  day  of  November,  1909,  a  motion 
was  filed  In  thl6  case  in  arrest  of  Judgment; 
the  overruling  of  the  same,  prajrer  for  aiH 
peal,  etc.  The  "court"  or  "bench"  do4&et 
la  not  a  record  of  the  court  In  which  Its  offl* 
dal  entries  are  kept,  but  la  merely  a  docket 
for  the  convenience  of  the  court,  in  which  U 
kept  the  data  or  memoranda,  often  very 
meager  and  incomplete,  from  which  the  true 
and  ofiiclal  entrlea  are  made.  These  notes  of 
the  Judge  are  not  the  record  entries  contem- 
plated by  record  entries  called  for,  to  be  in- 
corporated In  a  transcript  for  the  appeal  of 
the  cause,  and  we  think  shonld  have  no  omi^ 
slderatlon  in  this  case  in  determining  what 
the  record  discloses.  However,  if  this  entry, 
showing  the  filing  of  the  motion  in  arrest  of 
Judgment  and  the  appeal  from  the  ruling 
thereon  was  given  full  force,  it  conld  not 
avail  appellant  anything  In  this  appeal. 

It  has  been  expressly  held  by  the  Supreme 
Court  of  this  state  that  a  motion  in  arrest 
of  Judgment,  made  after  a  motion  for  new 
trial,  does  not  hold  the  cause  before  the 
trial  court  and  save  the  appeal.  Blaemire 
y.  Barnes,  supra,  decided  March  17,  1910. 

Under  the  facts  disclosed  by  tbe  record  aa 
It  now  appears  in  this  case,  and  the  authori- 
ties supra,  a  dismissal  of  the  appeal 
imperative. 

Appeal  dismissed. 


(47  Ind.  An.  Q 
A.  D.  BAKER  CO.  y.  CORNBIilOU«. 
(No.  6,708.) 

(Appellate  Court  of  Indiana,  Division  No.  & 

Jan.  25,  1911.) 
1.  Sales  (J  425*)— Breach  of  Wabrantt. 

In  the  absence  of  fraud,  the  general  rule 
Is  that  a  breach  of  warranty  does  not  give  rise 
to  a  right  to  rescind  an  esecnted  contract;  the 
remedy  of  tbe  injured  party  being  to  sue  for 
tlje  breach,  or  to  set  it  up  by  way  of  counter- 
claim. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  U  1207.  1208;  Dec.  Dig.  i  425.*] 
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2.  Sales  (i  442*)  — Bbkach  or  Wabbantt  — 

Damaoes. 

When  a  breach  of  warranty  is  pleaded  as  a 
defense,  it  must  appear,  in  order  that  the  de- 
fense may  be  complete,  that  the  damages  occa- 
sioned by  such  breach  are  equal  to  the  cost  of 
the  article  warranted,  or  that  the  article  is  of 
no  value  for  any  purpose. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  li  1284-lSOl;    Dec.  Dig.  {  442.*] 
8.  Saum   (J  429*)— Breach   of   Wabbantt— 

OOHFUAHCE  WITH  CONDIXIONS  BT  BUYEB. 

Under  *  warranty  of  a  .machine  providing 
that,  if  any  part  cannot  be  made  to  fill  the  war- 
ranty, the  part  which  fails  shall  be  returned  im- 
mediately to  the  place  where  it  was  received, 
with  the  option  of  the  warrantor  either  to  far- 
nish  another  machine  in  place  of  the  machine  or 
part  so  returned  or,  return  the  money  or  notes 
received  for  the  same,  in  order  to  avail  himself 
of  breach  of  such  warranty,  the  party  claiming 
the  breach  most  show  that  he  oompliea  with  the 
tenm  of  the  warranty. 

(Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  ti  1224-1229;   Dec.  Dig.  S  429.*] 

4.  Sales  (g  441*)— Bbkaob  or  WAKaAHTZ— 

Evidence. 

On  the  issue  of  breach  of  warranty  on  the 
■ale  of  a  traction  engine,  evidence  held  insuffi- 
cient to  show  that  the  buyer  had  complied  with 
the  conditions  of  the  warranty  as  to  a  return  of 
the  entwine,  or  that  the  engine  was  worthless  for 
any  parpose. 

(Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  ii  1277-1283;    Dec.  Dig.  S  441.*] 

Appeal  from  Clrrait  Conrt,  Hamilton  Coun- 
ty ;  Ira  W.  ChrlBtlan,  Jndga 

Action  by  John  H.  Comellous  against  A.  D. 
Baker  Company.  From  a  judgment  for  plalB- 
tlff,  defendant  appeals.    Reversed. 

P.  V.  Hoffman  and  William  A.  Booth,  for 
appellant  W.  S.  Christian  and  Fred  E. 
Hlnee,  for  appellee. 

LAIRX,  P.  J.  The  appellee,  John  H.  Cor- 
nelions,  brought  an  action  of  replevin  in  the 
Hamilton  circuit  court  for  two  horses,  which 
he  alleged  had  been  unlawfully  taken  and 
were  tmlawfully  detained  by  the  appellant 
The  complaint  was  In  the  ordinary  form. 
The  appellant  flled  an  answer  in  general  de- 
nial and  also  an  answer  alleging  that  it  was 
the  owner  of  a  chattel  mortgage  executed  by 
appellee  to  secure  certain  promissory  notes 
executed  by  appellee  to  appellant ;  that  one 
of  the  notes  was  due  and  unpaid;  that  the 
horses  described  In  the  complaint  were  cover- 
ed by  the  chattel  mortgage  referred  to  and 
filed  as  an  exhibit  In  the  answer;  and  that 
the  appellant  bad  taken  and  held  said  hors- 
ea  under  and  by  virtue  of  the  chattel  mort- 
gage. To  this  answer  the  appellee  filed  a 
general  denial,  and  also  a  Special  reply,  in 
which  he  alleged  that  the  chattel  mortgage 
set  up  by  way  of  answer  was  given  to  secure 
three  notes  of  $400  each,  given  for  the  pur- 
chase price  for  one  Baker  traction  engine, 
16  horse  power,  one  Jacket,  two  Injectors,  one 
Jar  pump,  and  one  Mason  Klpp  oil  pump; 
that  said  machinery  was  purchased  under  a 
written  contract,  containing  a  warranty, 
which  written  contract  and  warranty  were 
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flled  as  an  exhibit  to  the  reply;  that  said 
^[iglne  was  defective  In  material  and  con- 
struction, and  did  not  generate  sufficient  pow- 
er and  filled  to  comply  with  the  terms  of  the 
warranty ;  and  that  It  was  wholly  worthless 
for  any  purpose.  The  case  was  Med  by  the 
court  without  the  intervention  of  a  jury,  and, 
upon  request  of  appellee,  the  court  made  a 
special  finding  of  fact,  and  stated  its  con- 
clusions of  law  thereon.  The  Judgment  of 
the  trial  court  was  In  favor  of  appellee.  A 
motion  for  a  new  trial  was  filed  and  over- 
ruled, and  this  ruling  Is  assigned  as  error 
in  this  court  The  causes  assigned  for  a 
new  trial  are,  first,  that  the  decision  of  the 
court  is  not  sustained  by  sufficient  evidence; 
second,  that  the  decision  of  the  court  Is  con- 
trary to  law. 

The  special  finding  is  too  lengthy  to  be  set 
oiit  In  full ;  so  we  will  refer  to  only  so  mpch 
of  It  as  Is  necessary  to  an  understanding  of 
the  question  presented  by  this  appeal.  The 
substance  of  the  court's  finding,  so  far  as  Is 
material  to  the  questions  involved.  Is  "that 
on  the  leth  day  of  July,  1906,  the  appellee 
mortgaged  to  appellant  the  personal  proper- 
ty described  In  the  complaint  together  with 
other  personal  property ;  that  said  mortgage 
was  executed  to  secure  the  payment  of  three 
several  notes  of  fiOO  each,  which  notes  were 
given  as  evidence  of  the  purchase  price  of 
said  traction  engine,  and  as  a  part  of  the 
same  transaction  the  appellant  executed  and 
delivered  to  said  appellee  a  written  warran- 
ty which  Is  set  out  in  the  finding ;  that  said 
engine  failed  in  many  particulars  specified 
In  said  finding  to  comply  with  the  terms  of 
said  warranty,  and  that  appellant  after  no- 
tice and  proper  tests  was  unable  to  make  it 
satisfy  or  comply  with  said  warranty;  that 
said  engine  was  worthless  to  appellee  and 
wholly  worthless  for  any  purpose;  that  ap- 
pellee long  before  the  filing  of  his  complaint 
herein  offered  to  return  said  engine  and  all 
of  Its  aiq>urtenance8  to  the  appellant  and 
offered  to  return  said  machinery  to  the  place 
from  which  he  had  received  It  and  demand- 
ed his  said  notes  and  the  surrender  of  th» 
chattel  mortgage  hereinbefore  mentioned; 
that  said  appellant  refused  to  receive  said 
machine,  and  refused  to  deliver  up  the  said 
chattd  mortgage  and  the  said  purchase- 
money  notes,  and  demanded  that  appellee  re- 
tain and  keep  said  engine."  Therti  U  no 
question  made  as  to  the  sufficiency  of  the- 
evidence  to  support  the  finding,  except  as  to 
the  finding  that  the  machinery  was  of  no 
value  for  any  purpose,  and  the  further  find- 
ing that,  before  appellee  flled  his  complaint, 
be  returned  or  offered  to  return  the  mttchin' 
ery  to  the  place  where  he  received  It,  and 
demanded  his  notes  and  mortgage.  Upon 
these  questions  appellant  contends  there  Is 
a  total  failure  of  proof.  The  burden  was 
upon  the  plaintiff  below  to  establish  these 
facts,  and,  If  they  were  necessary  to  a  recov- 
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ei7  by  blm,  his  failure  to  do  so  would  be 
fatal,  and  the  case  must  be  reversed.  In  ab- 
sence of  fraud,  tbe  general-  rule  is  tbat  a 
breach  of  warranty  does  not  give  rise  to  a 
right  to  rescind  an  executed  contract  by  tbe 
party  affected  by  the  breach.  When  there  la 
no  provision  In  the  contract  or  warranty  for, 
a  return  of  the  property  In  case  of  breacn, 
the  remedy  of  the  Injured  party  Is  to  sue  for 
the  breach  of  such  warranty,  or  he  may  set 
It  up  by  way  of  counterclaim.  Hoover  v.  Sld- 
ener,  98  Ind.  290;  Marsh  t.  Low,  55  Ind. 
271. 

In  tbe  warranty  set  up  by  way  of  reply 
In  this  case,  however,  there  was  a  provision 
for  a  return  of  a  part  or  all  of  the  machinery 
In  the  event  tbat  It  could  not  be  made  to 
comply  with  tbe  warranty.  The  appellee  In 
this  case,  therefore,  bad  two  remedies  In  case 
of  a  failure  of  the  machinery  to  comply 
with  the  warranty.  After  i""fc'"g  the  tests 
and  giving  notice  to  the  seller  as  provided 
tn  the  contract.  If  the  machinery  could  itot 
be  made  to  comply  with  the  warranty,  he  bad 
a  right  to  rescind  the  contract  In  tbe  man- 
ner and  according  to  the  terms  therein  pro- 
vided, or  he  had  a  right  to  retain  the  ma- 
chinery and  treat  the  contract  as  still  sub- 
sisting, and  sue  for  a  breach  of  the  warranty, 
or,  in  case  he  was  sued,  set  up  said  breach 
as  a  defense.  When  a  breach  of  warranty 
Is  pleaded  as  a  defense,  it  must  appear,  in 
order  that  the  defense  may  be  complete,  that 
the  damages  occasioned  by  such  breach  Is 
equal  to  the  cost  of  the  article  warranted,  or 
that  the  article  la  of  no  value  for  any  par- 
pose.  Booher  et  al.  v.  Goldsborough,  44  Ind. 
490;  Smith  v.  Borden,  160  Ind.  223,  66  N.  £. 
681 ;  La  Fayette,  etc.,  Wor^  v.  Phillips,  47 
Ind.  259. 

It  therefore  appears  that  it  was  necessary 
for  the  appellee  to  prove^  either  that  he  bad 
rescinded  tbe  contract,  or  that  the  machin- 
ery wag  of  no  value.  If  he  relied  upon  the 
rescission,  it  was  necessary  for  him  to  show 
such  acts  on  his  part  as  constitute  a  substan- 
tial compliance  with  the  terms  of  rescission 
provided  in  the  warranty.  The  right  to  re- 
scind is  given  by  the  contract,  and,  in  order 
tp  avail  himself  of  that  right,  the  appellee 
must  show  that  he  has  substantially  com- 
plied with  the  conditions  stipulated  therein, 
upon  which  that  right  depends.  The  provi- 
sion of  the  warranty  with  reference  to  reseis- 
sion  is  as  follows:  "If,  after  giving  notice 
as  above  provided,  any  part  of  the  machinery 
cannot  be  made  to  fill  the  warranty,  that 
part  which  fails  shall  be  returned  immediate  - 
ly  by  the  undersigned  to  the  place  where  it 
was  received,  with  the  option  of  the  com- 
pany either  to  furnish  another  machine,  or 
part,  in  place  of  tbe  machine  or  part  so  re- 
turned, which  shall  perform  the  work,  or 
return  the  money  and  notes  which  shall  have 
been  received  by  the. company  for  the  same, 
and  thereby  rescind  the  contract  to  that  ex- 
tent, or  the  whole,  as  the  case  may  be^  and 
be  released  from  any  further  liability  here- 


in. The  failure  of  any  separate  machine,  or 
any  part  thereof,  shall  not  affect  the  con- 
tract or  liability  of  the  purchaser  for  cuiy 
other  separate  machine,  or  for  any  parts  of 
such  machine  as  are  not  defective."  We  find 
no  evidence  tending  to  prove  that  appellee  at 
any  time  returned  or  offered  to  return  any 
part  of  the  engine  or  the  engine  as  a  whole^ 
or  that  he  ever  requested  appellant  to  fur- 
nish a  new  engine.  There  Is  no  evidence  that 
appellee  ever  returned  the  engine  or  any  part 
of  It  to  the  place  where  he  received  it,  or 
that  he  at  any  time  requested  the  return  of 
his  notes  and  mortgage.  Upon  this  subject 
the  appellee  testified  that  an  expert  came  to 
see  the  engine  some  time  after  the  state 
fair ;  that  he  came  over  to  where  the  appel- 
lee was  hulling  clover  seed  at  Mr.  Bell's; 
that  the  expert  said,  "I  have  seen  the  engine. 
It  is  not  any  good  until  it  is  worked  over 
and  a  new  cylinder  put  on  It";  that  appellee 
then  told  him  that  he  did  not  want  tbe  en- 
gine if  that  had  to  be  done.  Appellee  further 
testified  that  on  tbe  day  they  came  to  get 
their  pay  for  the  engine  he  told  them  he 
wonld  not  keep  it;  that  they  could  have  the 
engine.  This  is  the  most  favorable  evidencei 
to  appellee  on  the  subject,  and  it  falls  far 
short  of  showing  such  acts  on  his  part  as 
would  constitute  a  rescission  under  the  terms 
of  the  warranty.  There  is  also  a  total  want 
of  evidence  to  support  the  finding  that  said 
engine  was  wholly  worthless  for  any  purpose. 
Tbe  testimony  on  this  question  most  favor* 
able  to  appellee  was  that  of  the  appellee  him- 
self, In  which  he  says:  "The  engine  was  not 
worth,  anything  for  me  for  the  purpose  for 
which  I  purchased  it"  This  Is  not  equiv- 
alent to  saying  that  the.  engine  was  of  no 
value  for  any  purpose.  Such  testimony  is  no 
evidence  of  a  total  failure  of  consideration. 
Smith  V.  Borden,  supra;  La  Fayette,  etc.,  v. 
Phillips,  supra.  In  the  case  of  Sbuith  v. 
Borden,  supra,  the  Supreme  Court  says:  "It 
may  be  conceded  in  this  case  that  were  It  not 
for  the  offer  to  return  the  machine  to  the 
plaintiffs  which  the  facts  show  the  defend- 
ant made,  and  which  he  continues  to  make 
in  his  answer  in  question,  the  latter  would 
be  bad  on  demurrer,  as  the  averments  therein 
tbat  the  wheel  is  utterly  worthless  for  any 
purposes  for  which  it  was  purchased,  and  is 
worthless  and  of  no  value  for  any  puriwse 
to  the  defendant,  would  not  excuse  bis  fail- 
ure to  return  or  offer  to  return  the  property 
to  the  plaintiffs,  and,  under  the  circumstanc- 
es, the  answer  would  not  be  sufficient  as  a 
defense  of  a  total  failure  of  consideration  of 
the  note  in  suit"  This  court  is  reluctant  to 
set  aside  the  finding  of  the  trial  court  on  the 
evidence.  We  recognize  the  well-establiBhed 
rule  that  this  court  will  not  weigh  conflicting 
evidence,  and  that  every  legitimate  inference 
that  can  be  drawn  from  tbe  evidence  will  be 
indulged  In  favor  of  the  trial  court  We 
have  considered  only  the  evidence  favorable 
to  the  appellee,  and  we  are  forced  to  the  con- 
clusion that  the  parts  of  tbe-  qpecial  finding. 
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hereinbefore  referred  to,  are  sot  enBtalned 
by  the  evidence,  and  tbut  the  facts  therein 
found  cannot  be  rightly  or  reasonably  Infer- 
red from  any  facts  proved. 

The  Judgment  is  reversed,  with  dlrectlona 
to  sastaln  the  motion  for  a  new  trial. 


(200  N.  T.  188) 

In  re  CITT  Or  NEW.  TORE  (Special  Fund). 

(Gonrt  of  Appeals  of  New  Xork.    Dec.  6,  1910.) 

1.  MmtKnPAi.  CoRFOBATions  (|  966*)— Own- 

BBSHIP. 

A  defalcation  aggregating  $33,079.65  hav- 
ing  occurred  in  the  surrogate's  Office  In  the  city 
and  county  of  New  York  prior  to  December  31, 
1860,  a  tax  was  levied  to  make  np  the  defi- 
ciency, and  paid  to  the  sorrogate  under  Act 
April  26.  1870  (Iaws  187a  c  383  I  10,  au- 
thorizing the  supervisors  of  New  York  county 
to  investigate  the  deficiency,  and  include  the 
amount  thereof  in  the  taxea  for  the  ensoing 
year.  Btid  that,  when  the  fund  produced  by 
such  tax  was  paid  over  to  the  surrogate  for 
the  specific  purpose  of  reimburslbg  the  funds 
embesxled.  It  ceased  to  be  a  fnnd  of  the  city  of 
New  York,  or  one  in  which  the  city  had  any 
Interest.   . 

[Ed.  Note^-For  other  cases,  see  Muhicipal 
Corporations,  Dec.  Dig.  J  988.*] 

2.  MnNICIPAI.    GOBFQBAIIONB    (§    086*)— DiB- 

POsiTioN— Unexpended  .Residoe— Supbemk 

C!ouR-r— JtJBiSDicnoN. 

Laws  1884,  c.  350,  iHrovtdes  that  county 
treasurers  ^all  receive  and  disborse  funds  de- 
posited in  the  Surrogate's  Court  according  to 
Code  Civ.  Proc.  (  2a37>  which  reauires  that 
such  moneys  shall  be  received  to  the  credit  of 
the  beneficiary,  or  the  estate,  or  the  special  pro- 
ceeding in  question,  and  that  all  such  moneys 
shall  be  held,  Invested,  and  paid  in  like  manner 
as  in  the  case  of  money  paid  into  the  Supreme 
Court  fn  an  action  pending  therein.  Code  Civ. 
Proc.  I  747,  provides  that  "each  court  Into 
which  money  is  paid"  in  ai^  action  or  proceed- 
ing brought  therein  may  pay  out,  transfer,  in- 
vest, or  reinvest  the  same  on  proper  orders  In 
sa<A  manner  and  form  as  appears  to  the  best 
interest  of  the  owners,'  iEfeia,  that  where  a  tax 
was  levied  to  reimburse ,  a  defalcation  in  the 
surrogate's  office  in  the  city  and  county  of  New 
York,  as  authtfrized  by  Act  April  28,  1870  (Laws 
1870,  c.  3S2),  and  after  being  paid  over  to  the 
surrogate  for  the  purpose  specified,  a  balance 
remaining  unexpended  was  paid  into  the  office 
of  the  city  chamberlaiu  of  the  city  of  New 
York  by  order  of  the  Snpreme  Oonrt,  the  cham- 
berlain would  be  regarded  aa  holding  the  money 
in  the  e^me  manner  as  a  oounty  treasurer,  un- 
der section  2537,  and  hence  the  Supreme  Court 
had  no  jurisdiction  under  the  act  of  1884,  or 
otherwise,  to  direct  a  return  of  the  Unexpended 
balance-  to  the  city. 

[Ed.  Note.— For  other  cases,  see  Muaieipal 
Corporations,  Dec  Dig.,  j  986.*] 

Appeal  frbm  Supreme  Court,  Appellate 
Division,  First  Department. 

On  petition  by  the  C!Ity  of  New  York,  by 
its  comptroller,  for  the  payment  of  a  fund  In 
the  bands  of  the  chamberlain  of  the  city,  col- 
lected by  taxation,  to  supply  a  defalcation  In 
the  office  of  the  surrogate  of  Nevr  York 
county.  The  Attorney  General  appeared,  and 
as^ed  that  the  money  be  paid  over  to  the 
State,  and  from  an  order  of  the  Appellate 


Division  (137  App.  DIt.  Sm,  122  N.  Y.  Supp. 
656),  directing  payment  of  the  fund  to  the 
iMy  after  deducting  certain  expenses  pay- 
able therefrom,  the  State  appeals.  Reversed, 
and  application  denied. 

Edward  R.  O'Malley,  Atty.  Gen.  (Frederick 

C.  Tanner,  of  counsel),  for  appellants.  Archi- 
bald R.  WatsOn,  Corp.  Counsel  (Theodore 
Connoly,  of  counsel),  for  respondents. 

CHASB,  J.  When  the  surrogate  of  the 
county  of  New  York  was  about  to  retire 
from  office,  December  31,  18C9,  he  reported 
by  letter  to  the  surrogate-elect  that  a  former 
assistant  surrogate,  duly  appointed  by  the 
board  of  supervisors  of  the  county  of  New 
York  In  1863,  had  received  and  appropriat- 
ed to  his  own  use  the  moneys  of  certain  es- 
tates, a  detailed  statement  of  which  was  at- 
tached to  the  letter,  amounting  In  the  ag- 
gregate to  $33,079.65.  The  surrogate-elect, 
upon  taking  office,  sent  a  communication  to 
the  board  of  supervisors  of  the  county,  ap- 
prising it  of  the  defalcation  and  attached 
to  his  communication  a  copy  of  the  letter  re- 
ceived by  him  from  the  outgoing  surrogate. 
Chapter  382,  Laws  1870,  was  passed  April 
26,  1870,  and  is  entiUed  "An  act  to  make 
further  provision  for  the  government  of  the 
county  of  New  York."  Section  10  thereof 
provides  as  follows:  "The  board  of  super- 
visors are  authorized  and  directed  to  investi- 
gate the  alleged  deficiency  In  the  accounts  of 
the  late  surrogate,  to  employ  an  accountant 
for  such  purpose,  and  to  provide  for  the 
amount  of  such  deficiency.  Including  the  same 
In  the  taxes  for  the  ensuing  year,  and  to  in- 
stitute the  proper  legal  proceedings  to  recov- 
er the  amount  of  such  deficiency."  On  May 
26,  1870,  there  was  presented  to  said  board  of 
supervisors  the  report  of  an  accountant  ap- 
parently appointed  pursuant  to  the  provisions 
of  said  statute,  which  report  is  as  follows: 
"The  undersigned  accountant  in  the  matter 
of  the  alleged  defalcations  in  the  office  of 
the  surrogate  would  respectfully  report  that 
he  has  made  and  has  caused  to  be  made,  as 
thorough  examination  of  the  matters  as  the 
books  and  records  of  the  surrogate's  office 
will  allow,  and  that  the  amount  required  to 
replace  the  several  siitas  unaccounted  for, 
with  Interest  to  the  first  day  of  January,  A. 

D.  1870,  is  flfty-elght  thousand  and  thirty 
dollars  and  twenty-nine  cents  ($58,080.29)." 
A  resolution  was  thereupon  adopted  by  the 
board  of  supervisors  as  follows:  "Resolved, 
that  the  report  of  Charles  E.  Wilbur,  the  ac- 
countant appointed  by  this  board  to  examine 
into  the  deficiency  existing  In  the  trust  funds 
of  the  surrogate's  office  prior  to  January  1, 
1870,  be  referred  to  the  comptroller  with 
directions  to  embody  the  amount  of  such  de- 
ficiency in  the  tax  levy  of  this  year,  and  to 
draw  his  warrant  in  fhvor  of  R.  C.  Hutch- 
Ings,  Esq.,  surrogate,  for  the  said  amount, 
with  directions  to  the  surrogate  to  deposit 
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the  spflie  In  a  trust  company  In  a  special  ac- 
count out  of  wbicli  shall  be  paid  claims  only 
In  favor  of  estates  wherein  such  deflclencies 
existed  in  said  office  on  the  Ist  of  January 
last"  If  the  accountant  accompanied  his  re- 
port with  a  detailed  statement  of  the  items 
of  the  deficiency  aggregating  158,030.29,  It 
does  not  appear  in  the  record.  It  does  ap- 
pear, howeTer,  that  included  in  the  amount 
so  reported  was  $6,500  previously  allowed  by 
the  board  of  supervisors  to  certain  persons 
In  connection  with  the  investigation  and  de- 
termination of  the  amount  of  such  deficiency. 
The  amount  to  replace  the  several  sums  not 
accounted  for  with  Interest  to  January  1, 
1870,  was  $51,530.29,  and  such  amount  was 
raised  by  general  tax  and  paid  to  the  surro- 
gate July  29,  1870,  "to  pay  deflclencies  as- 
certained to  December  31,  1869,  In  the  ac- 
counts of  the  surrogate's  office."  The  dis- 
position of  such  fund  by  the  surrogate  is  not 
clearly  shown,  but  on  February  8,  1871,  he 
deposited  in  the  Union  Trust  Company  the 
sum  of  $13,786.86,  which  It  Is  assumed  was 
the  balance  remaining  In  bis  hands  of  such 
special  fund  on  that  date.  On  October  10, 
1873,  be  withdrew  that  sum  from  the  Union 
Trust  Company  with  $1,914.16  interest,  and 
deposited  the  amount,  aggregating  $16,731.02, 
in  the  Farmers'  Loan  &,  Trust  Company. 

Chapter  350,  Laws  1884,  was  passed  May 
23,  1884.  It  is  provided  by  such  act  as  fol- 
lows: "The  Supreme  Court  at  the  first  gen- 
eral terms  thereof  held  In  the  several  de- 
partments of  this  state,  next  after  the  pas- 
sage of  this  act,  shall  appoint' some  suitable 
and  proper  person  for  each  county  in  the  re- 
spective departments  in  which  such  appoint- 
ment is  made,  to  examine  the  books,  accounts 
and  vouchers  of  the  Surrogate's  Court  of  the 
county  for  which  such  appointment  is  made." 
Section  1.  "After  said  reports  have  been 
examined  and  approved  by  such  General 
Term,  an  order  shall  be  made  accordingly, 
and  by  the  clerk  transmitted  to  the  surro- 
gates of  the  several  counties,  and  such  sur- 
rogate shall  thereupon  make  an  order  direct- 
ing the  payment  and  transfer,  and  shall  pay 
over  and  transfer  to  the  treasurer  of  their 
counties  all  moneys  and  securities  on  deposit 
with  them  or  their  courts  in  trust  for  the 
several  estates,  and  persons  to  whom  the 
same  is  payable,  as  appears  by  the  said  ac- 
coimts  of  the  surrogate  so  approved.  The  sev- 
eral county  treasurers  to  whom  such  money 
shall  be  paid  or  securities  delivered  shall  re- 
ceive and  dispose  of  the  same  as  is  provided 
in  section  two  thousand  five  hundred  and 
thirty-seven  of  the  Code  of  Civil  Procedure." 
Section  4. 

On  January  29, 1886,  the  General  Term  of 
the  Supreme  Court  in  the  First  Judicial  de- 
partment appointed  a  referee  to  examine  the 
books  and  accounts  of  the  Surrogate's  Court  of 
the  county  of  New  York  aa  provided  by  said 
act  of  1884.  The  referee  In  his  report,  re- 
ferring to  the  amount  raised  by  tax  and  paid 
to  the  surrogate  to  provide  for  the  deficiency 


in  the  surrogate's  ofSce  and  also  referring  to 
the  deposit  in  the  Farmers'  Loan  &  Trust 
Company,  said:  "Precisely  how  It  was  ap- 
plied is  not  clear.  •  »  ♦  The  only  tan- 
gible thing  left  of  that  misty  time  is  a  cer- 
tificate of  d^MSlt  in  the  Farmers'  Loan  ft 
Trust  Company  for  $15,731.02,  bearing  date 
October  13,  1873.  It  Is  reasonable  to  believe 
that  at  least  this  much  of  the  $51,530.29  was 
never  used  for  the  purpose  for  which  it  was 
appropriated."  The  General  Term  made  an 
order  December  30,  1886,  referring  to  the 
certificate  of  deposit  In  the  Farmers'  Iioan  & 
Trust  Company,  and  provided:  "It  is  fur- 
ther ordered  and  adjudged  that  so  much  of 
said  moneys,  funds,  and  securities  as  are 
represented  by  the  said  certificate  of  deposit 
with  the  Interest  thereon  to  the  time  of  pay- 
ment or  transfer  to  said  chamberlain  togeth- 
er with  such  interest  as  shall  subsequently 
accrue  or  be  payable  thereon,  be  held  by  the 
said  chamberlain  as  a  special  fund  subject 
to  the  special  order  of  the  General  Term  of 
this  court"  The  deposit  In  the  Farmers' 
Loan  &  Trust  Company  was  thereupon  trans- 
ferred to  the  chamberlain  of  the  city  of  New 
York,  and  such  amount  has  since  remained 
as  a  special  fund  in  the  hands  of  the  cham- 
berlain, who  has  received  and  accumulated 
the  interest  thereon,  so  that  at  the  time  of 
the  commencement  of  this  proceeding  it 
amounted  to  $39,772.08.  This  proceeding  was 
commenced  by  petition  in  behalf  of  the  city 
of  New  York  to  have  the  amount  of  said  spe- 
cial fund  and  all  accrued  inti^rest  thereon 
paid  over  to  It 

The  petition  was  made  to  the  Appellate 
Division  of  the  Supreme  Court  In  the  Firm 
judicial  department,  and  It  was  opposed  by 
the  appellants.  A  referee  was  appointed 
to  take  proof  of  the  matters  and  things  al- 
leged in  the  petition  and  answers,  end  report 
to  the  court  The  referee  reported  among 
other  things  the  facts  that  we  have  mention- 
ed and  be  concluded:  "The  General  Term 
of  the  Supreme  Court  in  this  order  of  Decem- 
ber 90,  1888,  directing  the  transfer  to  the 
chamberlain  of  the  balance  in  question  pro- 
vided that  such  balance  should  be  held  as  a 
special  fund  subject  to  the  special  order  of 
the  Gteneral  Term,  and  I  do  not  consider  that 
I  am  authorized  to  review  the  question  of 
such  provision.  Under  all  the  drcnmstances, 
therefore,  I  am  of  the  opinion  ttiat  the  dty 
is  now  entitled  to  the  return  of  the  balance 
in  question  with  the  accumulations  of  inter- 
est thereon."  An  order  was  thereupon  made 
by  the  Appellate  Division  directing  the  pay- 
ment of  certain  expenses  from  said  special 
fund  and  further  directing  the  transfer  and 
payment  to  the  city  of  New  York  of  the  bal- 
ance of  the  moneys  remaining  in  said  special 
fund  after  the  payment  of  said  disburse- 
ments and  expenses.  It  is  from  such  order 
that  this  appeal  is  taken. 

The  question  of  law  presented  for  our  con- 
sideration is  whether  the  Supreme  Court  has 
any  jurisdiction  to  direct  that  such  special 
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fnnO  be  withdrawn  from  ttae  Surrogate's 
Court  and  paid  over  to  the  dty  of  New  York, 
without  an  act  of  the  Legislature  expressly 
confp.rrlng  such  Jurisdiction.  It  appears  In 
the  recital  In  the  resolution  of  the  board  of 
Buperrlsors  of  Blay  2^,  1870,  that  the  author- 
ity of  the  accountant  was  "to  examine  into 
the  deficiency  existing  In  the  trust  funds  of 
the  surrogate's  office."  It  will.  In  the  ab- 
sence of  proof,  be  assumed  that  be  did  not 
include  In  his  report  any  items  other  than 
such  as  came  within  his  authority.  When 
the  fund  was  paid  by  the  city  to  the  surro- 
gate, July  29,  1870,  it  ceased  to  be  a  fund  of 
the  city  of  New  Tork,  and  became  a  fund  In 
the  possession  of  the  surrogate  for  a  particu- 
lar purpose  The  purpose  as  stated  by  the 
resolution  was  for  deposit  "In  a  special  ac- 
count out  of  which  shall  be  paid  claims  only 
In  favor  of  estates  wherein  such  deficiencies 
existed  In  said  office  on  the  Ist  of  January 
last  (1870)."  It  was  receired  and  held  by  the 
surrogate  in  his  official  capacity.  When  the 
fund  was  transferred  to  the  chamberlain  of 
the  city  Of  New  York,  pursuant  to  chapter 
350  of  the  Lews  of  1884,  it  was,  notwithstand- 
ing the  form  of  the  order  of  the  General 
Term,  received  by  him  pursuant  to  the  terms 
of  the  statute,  which  provides:  "The  several 
county  treasurers  to  whom  such  money  shall 
be  paid,  or  securities  delivered,  shall  receive 
and  dispose  of  the  same  as  Is  provided  in 
section  two  thousand  five  hundred  and  thirty- 
seven  of  the  Code  of  Civil  Procedure."  The 
chamberlain  of  the  city  of  New  York  may 
In  this  proceeding  be  treated  as  the  treasur- 
er of  the  county.  Section  2537  of  the  Code 
of  Civil  Procedure  provides  as  follows: 
"Where  a  statute  requires  the  payment  of 
money  into,  or  the  deposit  of  a  security  with, 
the  Surrogate's  Court,  •  •  •  the  same 
must  be  paid  to  or  deposited  with  the  county 
treasurer  of  the  county  to  the  credit  of  the 
benefldary,  or  of  the  estate,  or  of  the  special 
proceeding.  •  •  •  All  money  collected 
by  or  paid  to  the  county  treasurer,  as  pre- 
scribed by  this  section,  must  be  held,  man- 
aged. Invested  and  disposed  of  by  h4m.  In 
like  manner  as  money  paid  Into  the  Supreme 
Court  in  an  action  pending  therein.  The 
regulations  contained  In  the  general  rules  of 
practice,  as  specified  in  subdivision  8  of  sec- 
tion 4  of  the  state  finance  law,  and  the  pro- 
visions of  title  third  of  chapter  eight  of  this 
net,  apply  to  money  paid  to  and  securities  | 
deposited  with  the  county  treasurer,  as  pre-  j 
scribed  in  this  section ;  except  that  the  Sur- 
rogate's Court  exercises,  with  respect  there- 
to, or  with  respect  to  a  security,  in  which 
any  of  the  money  has  been  invested,  or  upon 
which  it  has  been  loaned,  the  power  and  au- 
thority conferred  upon  the  Supreme  Court 
by  section  seven  hundred  and  forty-seven  of 
this  act"  The  section  quoted  has  been  sev- 
eral times  amended,  but  at  nil  times,  since 
tbe  payment  of  the  money  to  the  chamber- 
lain. It  has  provided  in  substance  that  the 


Surrogate's  Court  exercises  control  over  the 
fund  or  securities  so  held  by  such  court,  not- 
withstanding the  fact  that  the  possession  of 
the  fund  or  security  is  in  the  chamberlain  of 
the  city  or  the  treasurer  of  tbe  county. 

It  is  provided  by  section  747  of  the  Code  of 
Civil  Procedure  as  follows:  "Each  court  may 
direct  that  money  paid  into  that  court  in 
any  action  or  proceeding  brought  therein, 
or  any  bond,  mortgage  or  other  security 
which  represents  property  belonging  to  any 
suit  or  party  interested  therein,  may  be  paid 
out,  transferred,  invested  or  reinvested  In 
any  manner  or  form  that  appears  to  it  best 
for  the  interests  of  the  owners  thereof.  But 
such  directions  must  be  embodied  in  €in  order 
or  decree  of  said  court,  founded  upon  proper 
and  sufficient  evidence  satisfactory  to  tbe 
court  that  such  dispositioa  of  the  property  is 
best  for  the  Interests  of  the  owners  thereof 
or  parties  Interested  therein."  It  is  also 
provided  by  section  751  of  the  Code  of  Civil 
Procedure  as  ftfllows:  "No  money,  security 
or  oth«:  property  which  shall  have  been 
placed  in  the  custody  of  the  court  shall  be 
surrendered  without  the  production  of  a  prop- 
erly certified  copy  of  an  order  of  tbe  court, 
in  whose  custody  said  money,  security  or  oth- 
er property  shall  have  been  placed,  duly 
made  and  entered,  directing  such  disposi- 
tion." 

The  statute  of  1884  established  and  pro- 
vided the  procedure  to  transfer  the  moneys 
and  securities  then  on  deposit  with  the  sev- 
eral surrogates  and  Surrogates'  Courts  in 
the  counties  of  this  state  to  the  county  treas- 
urers of  said  counties.  It  does  not  purport 
to  enlarge  tbe  Jurisdiction  of  the  Supreme 
Court  at  the  General  Term  thereof  or  other- 
wise, but  relates  to  and  affects  the  custody 
of  such  money  and  Securities.  People  v. 
Keenan,  110  App.  Dlv.  637,  87  N.  Y.  Supp. 
77;  affirmed  185  N.  Y.  600,  78  N.  R  1108. 
If  it  had  been  Intended  that  the  Supreme 
Court  should  have  concurrent  or  other  Ju- 
risdiction with  the  Surrogate's  Court  to  di- 
rect in  regard  to  the  distribution  of  the  funds 
and  securities  which  ere  transferred  to  the 
possession  of  the  chamberlain  of  the  city, 
the  statute  would  have  so  provided.  Moneys 
and  securities  deposited  with  a  surrogate  or 
a  Surrogate's  Court,  but  actually  delivered  to 
the  chamberlain  of  the  city  of  New  York  or 
tbe  treasurer  of  the  county  In  which  such 
surrogate  or  Surrogate's  Court  Is  situated, 
remain  in  the  control  of  such  surrogate  or 
Surrogates  Court,  so  far  as  their  final  dis- 
position is  concerned,  as  fully  as  if  they 
remained  in  their  personal  custody.  If  it  is 
true  that  there  was  some  error  la  determin- 
ing the  amount  of  tbe  deficiency  at  the  time 
the  general  tax  was  laid  and  a  greater 
amount  than  necessary  was  paid  over  to  the 
surrogate,  or  if  for  any  other  reason  the  city 
of  New  York  is  now  entitled  to  the  whole 
or  any  part  of  the  fund  remaining  in  the 
Jurisdiction  of  the  Surrogate's  Court  for  the 
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purpose  of  paying  alleged  deflciendes,  an  act 
of  the  Leglslatare  should  be  passed  granting 
jurisdiction  to  direct  in  regard  to  the  dis- 
position of  such  special  fund  after  an  oppor- 
tunity to  all  persons  having  a  possible  inters 
Mt  therein  to  be  heard  in  the  proceeding. 

The  Supreme  Court  did  not  have  Jurisdic- 
tion to  make  the  order  appealed  from,  and 
the  order  should,  therefore,  be  reversed,  with 
costs,  and  application  denied. 

OTJIiLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WEENER,  and  WIIXARD  BABT- 
LETT,  JJ.,  concur. 

Order  reversed,  etc. 


(207  Uan.  4S1) 
IKORAHAH  T.  BOSTON  &  N.  ST.  BY.  00. 

(three  cases). 

(Supreme  Judicial  Court  of  Hassachaaetts. 

Eseez.    Jan.  9,  1911.) 

1.  Death  (|  75*)  —  Action  —  Sufficienct  or 

EVIDEHCB— CONTBIBtJTOBT  NeOLIGENCE. 

In  on  action  for  the  death  of  a  young  child 
by  being  struck  by  defendant's  -street  car,  evl^ 
dence  held  to  sustain  a  finding  of  due  care  by 
the  cliild's  mother  in  looking  after  the  child. 

[EU.  Note.— For  other  cases,  see  Death,  Dec. 
Dig.  I  76.*] 

2.  BviDBircE  (i  588*)— Wbiobt  aitd  Swn- 

CIXNCT. 

The  jury,  in  an  action  for  a  child's  death 
against  a  street  car  company,  were  not  bound 
to  believe  the  motorman's  testimony  as  to  what 
he  did  after  discovering  the  child  on  the  track. 
[Ed.  Note.— For  otlier  cases,  see  Evidence, 
Gent.  Dig.  {  2437 ;   Dec  Dig.  I  58&*] 

&  Stbeet  Baiutoads  (I  114*)— IifjUBixs— Ac- 
tions—Sufficienct  OF  Evidence. 

In  an  action  against  a  street  car  company 
for  the  death  of  a  young  child  on  the  track, 
evidence  held  to  sustain  a  finding  of  gross  neg- 
ligence by  the  motorman. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads,  Cent   Dig.   {§   243,  244;     Dec.   Dig.   i 

Exceptions  from  Superior  Court,  Essex 
County;    E^ederick  Lawton,   Judge. 

Actions  by  Don  M.  Ingraham,  as  adminis- 
trator, and  by  Don  M.  Ingraham,  against  the 
Boston  &  Northern  Street  Railway  Compa- 
ny. Verdict  for  plaintiff,  and  defendant  ex- 
cepts.   Exceptions  overruled. 

The  actions  were  to  recover  damages  for 
the  death  of  plaintiff's  child,  three  years 
and  four  months  of  age,  by  being  struck  by 
defendant's  street  car. 

O.  Ia  Mayberry  and  J.  D.  Upton,  for  plain- 
tiff.   Sweeney  &  (3oz,  for  defendant 

liOBING,  J.  1.  So  far  as  due  care  on  the 
part  of  the  child's  mother  goes  these  cases 
come  within  Hewitt  v.  Taunton  Street  Rail- 
way, 167  Mass.  483,  46  N.  E.  106,  and  not  with- 
in the  later  case  of  Ck>tter  v.  Lynn  &  Boston 
Railroad,  180  Mass.  145,  61  N.  E.  818,  91  Am. 
St  Rep.  207.  The  age  of  the  child  in  Hewitt 
V.  Taunton  Street  Railway  was  the  same  as 


that  of  the  child  in  tljese  cases.  The  yard*  in 
question  in  that  case  had  a  fence  "with  gates 
opening"  on  one  of  the  main  thoroughfares 
in  the  city  of  Taunton,  while  in  these  cases 
the  yard  bad  no  fence  tm  the  side  next  to 
Salem  street  i>nt  Salem  street  was  "like 
the  ordinary'  village  s&'eet  not  thickly  set- 
tled." There  both  parents  were  in  the  house 
and  one  of  them  had  looked  at  the  child  in 
the  yard  15  minutes  before  the  accident 
while  In  these  cases  the  mother  looked  at  the 
child  in  the  yard  not  more  than  10  minutes 
liefore  the  accident  hapiiened.  In  addition 
there  were  facts  here  which  did  not  exist 
there.  The  child  in  these  cases  was  playing 
with  another  somewhat  older  child  and  had 
been  "always"  Instructed  by  her  mother  not 
to  leave  the  yard,  an  Instruction  which  had 
beoi  repeated  on  the  morning  of  the  accident 
and  one  which  up  to-  that  time  never  had 
been  disobeyed.  The  principal  difference 
between  these  cases  and  Cotter  v.  Lynn  & 
Boston  Railroad  lies  in  the  fact  that  in  that 
case  an  hour  to  an  hour  and  a  half  (in  place 
t>f  10  minutes)  had  elapsed  between  the  time 
when  the  mother  last  looked  to  see  If  the 
child  was  still  In  the  yard  and  the  time  of 
the  accident;  and  there  are  some  minor 
differences  in  addition  between  the  two 
cases.  There  was  therefore  evidence  of  doe 
care  on  the  part  of  the  child's  mother. 

2.  If  the  jury  believed  (1)  the  motorman's 
story  as  to  what  he  did  after  he  first  saw 
the  child  IGO  to  200  feet  away,  (2)  his  testi- 
mony that  such  a  car  as  the  car  here  in 
question  under  like  conditions  could  be  stop- 
ped in  25  feet  and  (3)  the  testimony  of 
Cornell  and  Legrow  that  there  were  no 
leaves  on  the  rails,  the  only  explanation  of 
the  car  not  having  come  to  a  stop  l>efore  It 
ran  over  the  child  was  that  the  brakes  or 
the  machinery  to  start  the  reverse  or  both 
were  out  of  order.  The  motorman's  story 
was  that  the  car  was  going  4  miles  an  hour 
when  he  first  saw  the  child  160  to  200  feet 
away;  that  he  immediately  began  to  put  on 
his  brakes  and  "the  reverse"  alternately  and 
kept  doing  so,  but  that  the  car  kept  going 
four  miles  an  hour  until  it  ran  over  the 
diUd.  There  was  therefore  evidence  of  n%U« 
genoe  on  the  part  of  the  corporation. 

8.  But  the  Jury  were  not  bound  to  believe 
the  motorman's  story  that  he  put  on  the  brake 
and  the  machinery  to  put  on  the  "reverse"  con- 
tinuously after  be  discovered  the  child  150  to 
200  feet  away.  Hankinson  v.  Lynn  Gas  & 
Electric  Co.,  175  Mass.  271,  56  N.  E.  604.  If 
they  did  not  believe  that  port  of  his  story  and 
did  believe  (1)  his  testimony  that  the  brake 
and  the  machinery  to  put  on  the  reverse 
were  in  good  order,.  (2)  his  testimony  that 
the  car  in  question,  under  the  oonditions 
which  then,  obtained,  could  be  stopped  In 
25  feet;  &)  the  testimony  of  Cornell  and 
Legrow  that  there  were  no  leaves  on  th.e 
rails;    and  (4)  that  the  child  (who  was  a 
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rery  young  on«  aad  eo  Incapable  of  taking 
care  of  Itself)  was  walking  with  Ita  back  to- 
ward the  car,  they  were  warranted  In  find- 
ing that  he  was  guilty  of  gross  negligence, 
If  Indeed  any  other  conclusion  Is  possible. 

In  all  but  two  of  the  cases  cited  by  the 
defendant  In  which  It  was. held  that  there 
was  no  evidence  of  gross  negligence  (Bren- 
nan  y.  Standard  Oil  Co.,  187  Mass.  376,  73 
N.  E.  472;  Manning  t.  Conway,  192  Mass. 
122, 78  N.  E.  401;  Dimauro  v.  Llnwood  Street 
Railway,  200  Mass.  147,  86  N.  E.  894)  the 
accident  happened  by  the  person  killed  un- 
expectedly putting  himself  in  the  place 
of  danger.  There  is  nothing  In  the  other 
two  (Pearlstein  v.  New  Tork,  New  Haven  & 
Hartford  Railroad,  192  Mass.  20,  77  N.  B. 
1024;  Land  v.  Boston  Elevated  Railway, 
197  Mass.  32,  83  N.  B.  1)  which  helps  the 
defendant  There  was  therefore  evidence  of 
gross  negligence  on  the  part  of  the  defend- 
ant's servants. 

The  entry  mast  be; 

Erceptlons  overmled. 

007  Hasa.  447) 

WORK  V.  BOSTON  ELEVATED  RY.  CO. 

(Sapreme  Judicial  Court  of  Massachusetts. 

Eb^z.    Jan.  0,  1911.) 

L  Caxbiebs  d  298*)— Isrjusnts  to  Passeh- 

GEBS-^EBKB    AND   JOLTS. 

Jerks  while  running,  and  in  stopping  and 
starting  to  let  off  and  take  on  passengeni,  jolm 
In  going  over  frog*  or  switch  points,  and  lurches 
in  going  around  curves,  are  among  the  incidents 
in  electric  cars  which  ever;^  passenger  mnst  ex- 
pect; and  if  a  passenger  is  injured  by  such  a 
ieik,  jolt,  or  lurch,  the  Company  is  not  liable. 
On  the  other  hand,  a  car  can  be  started  and 
stopped  with  a  jerk  so  much  more  abrupt  and 
so  much  greater  than  is  usual  that  the  motor- 
man  can  be  found  to  be  guilty  of  negligence. 

lESi.    Note.— For   other    cases,    see    Canriens, 
C^nt.  IHg.  H  1192,  1205,  1206;    Dec  Dig.  | 
298.*1 
Z  Cabrikbs  (8  318*)— Injttby  to  Passenoebs 

— BtlBnEN    OF   Pboof. 

In  order  for  a  passenger  to  recover  for  an 
Injury  from  a  jerk,  jolt,  or  lurch,  he  mast  show, 
by  evidence  of  what  the  motorman  did,  that 
he  was  negligent  in  the  way  he  stopped  or  start- 
ed the  car,  or  by  evidence  of  what  took  place  as 
a  physical  fact,  or  by  evidence  of  whfit  appear- 
ed to  take  place  as  a  physical  fact,  and  it  is  not 
enough  for  witnesses  to  testify  that  the  jerk 
was  unusual. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {§  1307-1314;   Dec.  Dig.  {  Sl&*] 

8.  CaBBIEBB  (I  318*)— INJUBT  ZO  PAS8ENaE»— 
EVIDI^RCE. 

In  an  action  against  a  carrier  for  injury  to 
a  passenger  from  the  manner  in  which  the  car 
was  started,  evidence  held  to  warrant  a  finding 
that  the  motorman  was  negligent. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1307-1314;   Dec.  Dig.  §  3ia*] 

Exceptions  from  Superior  Court,  Essex 
County;    Marcos  Morton,.  Judge. 

Action  by  Charles  T.  Work  against  the 
Boston  Elevated  Railway  Company.  Judg- 
ment in  favor  of  defendant,  and  plaintiff 
brings  exceptions.     Exceptions  sustained. 


W.  J.  Corcoran  and  M.  V.  Onnnlngham,  for 
plalntUC.  Endicott  P.  Saltonstall,  for  de- 
fendant. 

♦ 

LORINO,  J.  It  is  settled  that  jerks  while 
running,  jerks  In  stopping  and  starting  to 
let  off  and  take  on  passengers.  Jolts  in  going 
over  frogs  oc  switch  points,  and  lurches  In 
going  around  curves  are  among  the  usual  in- 
cidents of  travel  in  electric  cars  which  ev- 
ery passenger  on  them  must  expect  to  en- . 
counter,  and  that,  if  a  passenger  is  injured 
by  such  a  jerk.  Jolt  or  lurcb  the  conq)any  Is 
not  liable.  On  the  other  ttand  an  electric 
car  can  be  started  and  stoi^ed,  for  example 
with  a  Jerk  so  much  more  abrupt  and  so 
mudi  greater  than  Is  usual  that  the  motor- 
man  can  be  found  to  be  guilty  of  negligence 
and  the  company  liable.  The  difference  be- 
tween the  two  cases  is  dne  of  degree.  The 
difference  being  one  of  degree  and  one  of 
degree  only  It  is  of  necessity  a  difficult  mat- 
ter in  practice .  to  draw  the  line  between 
these  two  sets  of  cases  In  which  oiiposlte  re- 
sults are  reached.  No  general  rule  can  be 
laid  down.  Each  case  must  be  dealt  with  as 
it  arises. 

But  some  points  are  settled.  It  is  settled 
that  it  is  not  enough  for  B  plalnttif  in  sndi 
a  case  to  Introduce  the  testimony  of  wit- 
nesses who  characterize  the  Jerk  as  an  un- 
usual one  or  as  worse  than  ubuaL  Foley 
V.  Boettm  &  Maine  B.  B.,  193  Mass.  332,  79 
N.  B.  766,  7  L.  B.  A.  (N.  8.)  1076;  Sander- 
son V.  Boston  Elevated  Ry.,  194  Mass.  837, 
80  N.  B.  616;  McOann  v.  Boston  Elevated 
Ry.,  199  Mass.  446,  86  N.  B.  670,  18  L.  R.  A. 
(N.  S.)  606.  127  Am.  St  Rep.  609 ;  Oluhd  v. 
Worcester  Consolidated  St  Ry.,  206  Mass. 
644,  92  N.  B.  720,  The  plainUff  to  make  ont 
a  case  must  go  further  than  merely  to  char^ 
acterize  the  Jerk,  jolt  or  lurch  and  must 
show  (1)  by  direct  evidence  of  what  the  mo- 
torman did  that  he  was  negligent  in  the 
way  that  he  stopped  or  started  the  car  (as 
In  Cntts  T.  Boston  Elev.  Ry.,  202  Mass.  460' 
89  N.  E.  21),  or  (2)  by  evidence  of  what  took 
place  as  a  physical  fact  (as  In  Lacour  v. 
Springfield. St  Ry.,  200  Mass.  34,  8S  N.  B. 
868;  Black  v.  Boston  Elev.  Ry.,  206  Mass. 
80,  91  N.  B.  891),  or  by  evidence  of  what 
appeared  to  take  place  as  a  physical  fact 
(as  In  Nolan  v.  Newton  &  Boston  St  Ry., 
206  Mass.  384,  92  N.  B.  605)  show  Indirect- 
ly that  the  motorman  was  negligent  The 
earlier  cases  are  collected  in  McGann  v.  Bos- 
ton Elev.  Ry.,  199  Mass.  446,  85  N.  E.  670,  18 
L.  R.  A.  (N.  8.)  506,  127  Am.  St  Rep.  509. 
The  cases  which  have  been  decided  since  Uien 
are  Stevens  v.  Boston  Elev.  Ry.,  199  Mass. 
471,  85  N.  B.  671;  Lacour  v.  Springfield 
St  Ry.,  200  Mass.  84,  86  N.  B.  868;  Hunt 
V.  Boston  Elev.  Ry.,  201  Mass.  182,  87 
N.  E.  489;  Cutts  v.  Boston  Elev.  Ry.,  202 
Mass.  450,  89  N.  B.  21;  Tupper  v.  Boston 
Elev.   Ry.,    204    Mass.    151,   00   N.    B.   422; 
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Black  V.  Boston  Eler.  Ry.,  206  Mass.  80,  91 
N.  B.  891;  Nolan  t.  Newton  &  Boston  St 
By.,  206  Mass.  384,  92  N.  E.  505 ;  OInnd  t. 
Worcester  Consolidated  St  Ry.,  206  Mass. 
544,  92  N.  E.  720. 

The  plaintUTs  story  In  the  case  at  bar  is 
that  he  told  the  conductor  when  he  boarded 
the  car  In  question  that  he  wanted  to  get  off 
at  a  real  estate  office,  and  that  later  on, 
seeing  the  sign  of  a  real  estate  office,  he  "mo- 
tioned" to  the  conductor  to  stop  and  he  nod- 
ded to  the  plaintiff  In  answer.  At  the  time 
he  was  seated  at  the  forward  end  of  the  car 
on  the  right-hand  side.  The  car  was  a  30- 
foot  car  with  seats  on  each  side  mnnlng 
lengthwise  of  the  car.  He  then  turned  and 
gathered  up  some  tin  signs  which  lay  on 
the  seat  beside  him.  He  took  them  in  his 
right  hand  and  proceeded  to  the  rear  door 
to  alight  The  car  was  then  at  a  stand- 
still. The  conductor  was  on  the  platform 
and  with  his  right  hand  he  .was  helping  a 
woman  get  off  the  car;  that  he  had  his  left 
hand  on'  the  bell  rope  apparently  ready  to 
ring  the  bell  to  start  the  car  as  soon  as  the 
woman  had  stepped  off.  The  plaintiff  was 
then  8  or  10  feet  from  the  rear  door.  See- 
ing that  the  conductor  was  looking  at  the 
woman  and  not  at  him  and  anticipating  that 
the  car  would  be  started  before  he  got  to 
the  platform  he  "grabbed"  a  strap  with  his 
left  band,  when  "the  car  started  instantly 
with  a  tremendous  jump,  it  shot  right  for- 
ward and  I  lost  my  hold  on  the  strap  and 
I  twisted  myself  and  I  landed  right  right 
down  in  the  comer  on  the  opposite  side 
from  where  I  was  standing,"  8  or  10  feet 
away.  "I  struck  on  the  comer  of  the  seat 
right  np  on  the  left  side  of  my  head."  The 
plaintiff  fnrther  testified  that  the  car  was 
not  In  motion  when  he  took  bold  of  the 
strap  and  (to  quote  his  own  words)  "I  took 
a  pretty  good  hold  on  it  because  when  I 
see  him  reach  for  the  bell  I  thought  the  car 
^ould  start" 

There  was  evidence  of  negligence  on  the 
part  of  the  conductor  in  that  he  rang  for 
the  car  to  go  ahead  without  waiting  for  the 
plaintiff  to  get  off  after  the  plaintiff  had 
"motioned"  to  him  to  stop  and  he  had  nod- 
ded In  answer.  But  that  negligence  was  not 
the  cause  of  the  injury  which  the  plaintiff 
Buffered.  The  plaintiff  saw  that  the  car  was 
about  to  be  sent  forward  by  the  conductor; 
he  had  time  while  the  car  was  standing  still 
to  take  hold  of  a  strap  to  steady  himself  as 
the  car  went  forward,  and  be  did  so.  If  the 
car  went  forward  with  no  more  than  the  usu- 
al jump  he  has  no  remedy.  His  right  to  re- 
cover depends  upon  the  way  in  which  the 
car  was  started  by  the  motorman. 

There  is  no  direct  evidence  as  to  what  the 
motorman  did  in  starting  the  car.  But  there 
is  indirect  evidence  that  the  motorman  was 
negligent  in  the  way  he  started  the  car  in  the 
fact  that  although  the  plaintiff  took  hold  of 


the  strap  to  steady  himself  on  tbe  starting  of 
the  car  while  it  was  standing  still,  and  got  a 
"pretty  good  hold,"  he  was  thrown  8  or  10 
feet  and  struck  on  the  comer  of  the  seat  on 
the  side  of  his  head. 

In  Stevens  v.  Boston  Elevated  By.,  199 
Mass.  471,  85  N.  B.  571,  the  plaintitrs  bold 
on  the  handle  of  the  car  was  broken,  and  in 
spite  of  that  fact  it  was  held  that  the  evi- 
dence did  not  warrant  a  finding  of  negligence 
on  the  part  of  the  motorman  in  starting  the 
car.  The  trouble  with  the  plalnttfTs  case 
there  was  that  be  had  got  down  on  to  the 
step  to  get  off,  thinking  that  the  stopping 
place  was  on  the  nearer  in  place  of  the  farther 
side  of  Dartmouth  street,  and  that  he 
thought  that  when  the  car  slowed  down  be- 
fore crossing  the  tracks  on  Dartmouth  street 
it  was  slowing  down  to  stop  for  passengers 
to  alight  The  fact  that  under  these  circum- 
stances the  plaintiff  had  bold  of  the  handle 
of  the  car  did  not  justify  the  inference  that 
the  hold  taken  was  a  good  enough  one  to 
guard  against  the  usual  Jerk  incident  to  a 
car  starting  forward;  while  in  the  case  at 
bar  the  plaintifTs  bold  on  the  strap  was 
taken  when  the  car  was  at  rest  because  the 
plaintiff  was  afraid  that  the  car  was  about 
to  start  forward.  Under  these  circumstances 
the  Jury  were  Justified  in  thinking  that  the 
bold  taken  was  good  enough  to  guard  against 
the  usual  Jerk  incident  to  a  car  starting  for- 
ward and  in  that  it  was  corroborated  by  the 
plaintiff's  testimony  that  his  hold  was  a  pret- 
ty good  one. 

There  was  no  evidence  that  there  was  any 
other  passenger  on  the  car. 

We  are  of  opinion  that  this  evidence  war- 
ranted a  finding  that  the  motorman  was  neg- 
ligent in  the  way  he  started  the  car  and  the 
entry  must  be : 

Exceptions  sustained. 


(MT  Hum.  E61> 

McCarthy  v.  boston  elevated 

BX.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Middlesex.    Jan.  6,  1911.) 

Cabbixbb  (I  318*)— Injubt  to  Passenqeb— 

NEGLIGENCB— EVIDEHCE, 

Evidence  in  an  action  by  a  passenger  f6r 
injuries  by  being  thrown  down  by  a  too  sudden 
stopping  of  the  car  held  sufficient  to  sustain  a 
finding  that  the  motorman  was  negligent  in  the 
way  he  brought  the  car  to  a  stop. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1307-1S14;   Dec.  Dig.  t  818.*] 

Exceptions  from  Superior  Court,  Middlesex 
County;  Marcus  Morton,  Jndge. 

Action  by  Catherine  McCarthy  against  th» 
Boston  Elevated  Railway  Company.  Verdict 
for  plaintiff,  and  defendant  excepts.  Excep- 
tions overmled. 
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CkMikley  ft  Sherman  and  B.  H.  Sherman, 
for  plaintiff.    H.  D.  McLellan,  for  defendant 

LORINO,  3.  The  plaintiff  In  this  case  was 
a  passenger  In  a  long  car  with  side  seats  at 
each  end  and  cross  seats  with  sliding  backs 
In  the  center.  She  testified  that  she  was  sit- 
ting on  the  last  cross  seat  with  one  Callahan. 
As  the  car  was  nearlng  the  crossing  where 
.  she  had  asked  the  conductor  to  stop,  she  got 
np,  took  hold  of  the  handles  in  the  upper  cor- 
ner of  each  of  the  two  rear  seats,  and  stood 
in  the  aisle  waiting  for  the  car  to  stop,  but 
the  car  did  not  stop.  Then  the  conductor 
"gave  another  quick  bell,"  saying  in  a  dis- 
turbed tone^  "What  is  the  matter  with  that 
fellow?"  Thereupon,  to  quote  the  plaintiff's 
words,  "the  car  came  to  a  terrible  stop";  the 
stop  "was  an  unusual  stop ;  I  never  saw  one 
like  it"  "in  Its  violence."  "I  was  thrown  on  the 
ground,  on  my  back."  She  testified  that  she 
"had  quite  a  firm  bold"  of  the  two  bandies, 
and  that  she  knew  of  the  signs  in  the  defend- 
ant's cars  asking  imssengers  to  "please  be  at 
the  door  when  nearlng  your  stop."  This  story 
of  hers  was  corroborated  by  Callahan.  Calla- 
han also  testified  tb^t  he  stepped  Into  the  aisle 
to  let  the  plaintiff,  who  was  sitting  next  the 
window,  pass  out;  that  he  took  hold  of  the 
handle  of  the  seat  next  In  front  of  the  seat  on 
which  he  and  the  plaintiff  had  been  sitting, 
and  that' he  "was  thrown  backward  like  that 
against  the  side  of  the  seat"  by  the  abrupt 
stop,  and  the  seat  back,  of  which  he  had 
hold,  slid  forward.  The  conductor  was  call- 
ed as  a  witness  by  the  defendant  He  tes- 
tified that  the  plaintiff  was  standing  in  the 
vestibule  when  the  Car  stopped  and  that  she 
was  thrown  against  the  end  of  the  car ;  that 
she  "started  to  swing  around"  and  that  h^ 
"caught  her  arm  and  held  her.  I  wasn't  stag- 
gered at  all,  because  I  was  used  to  the  cars, 
and  wasn't  thrown  at  all"  The  conductor 
added  that  the  motorman  slowed  down  the 
car  as  it  went  over  some  switches  and  con- 
nections  just  before  the  plalntUTs  stopping 
place,  and  then  in  place  of  bringing  the  car 
to  a  stop  to  let  the  plaintiff  off  he  put  on  the 
power  and  started  ahead,  whereupon  he  "gave 
another  bell"  and  the  motorman  put  on  too 
much  air,  or  put  it  on  too  fast,  and  "brought 
up  kind  of  abrupt." 

We  do  not  mean  to  intimate  that  the  story 
of  Callahan  and  the  plalntflf  taken  alone 
would  not  have  brought  this  case  within  La- 
cour  T.  Springfield  Street  Railway,  200  Mass. 
34  85  N.  E.  868,  Black  v.  Boston  Elevated 
Railway,  206  Mass.  80,  91  N.  B.  891,  and 
Work  V,  Boston  Eaevated  Railway,  93  N.  B. 
693,  nor  that  the  conductor's  testimony  tak- 
en alone  would  not  have  brought  it  within 
Cntts  T.  Boston  Blevated  Railway,  202  Mass. 
450,  89  N.  E.  21.  Upon  those  points  it  is  not 
necessary  to  express  an  opinion,  for  when 
the  two  are  taken  together  there  was  with- 
out question   evidence  which   warranted  a 


finding  that  the  motorman  was  negligent  in 
the  way  he  brought  the  car  to  a  stop  and  the 
case  comes  within  the  class  of  cases  like 
Work  V.  Boston  El.  Ry.  Co.,  93  N.  £.  693* 
Bxceptlons  overruled. 


(MT  Mass.  898) 

KELLY   T.   MUTUAL  LirB  INS.   CO.   OP 

NEW  YORK  (two  cases). 

(Supreme  Judicial  (jonrt  of  Massachusetts. 

Middlesex.     Jan.  4,  1911.) 

1.  INSUBANCE  (i   668*)  — Life  Insubanok  — 

POLIOT— Incbeaseo  Risk. 

In  an  action  on  a  life  insurance  policy, 
the  question  whether  a  disease  is  such  as  to 
increase  the  risk  of  loss  is  generally  for  the 
jury. 

[EJd.   Note.— For  other  cases,   see   Insurance, 
Ctent  Dig.  Si  1732-1770;   Dec.  Dig.  i  668.*] 
2  INBUSAITCE  (g  068*)  —  Lite  Insukancb  — 

False  Statkkentb--Qu]sstioi7b  fob  Jubt. 
Under  Rev.  Laws,  c.  118,  S  21,  providing 
no  misrepresentations  in  application  for  life 
insurance  should  avoid  the  policy,  unless  made 
with  intent  to  deceive,  or  such  misrepresenta- 
tions increased  the  risk  of  loss,  whether  the 
disease  the  insured  had  was  the  acute  or  chronic 
form  of  Bright's  disease,  and  whether,  if  acute, 
it  increased  the  risk  of  loss^  held,  under  the 
evidence,  questions   for   the  jury. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  fS  1732-1770;  Dec.  Dig.  |  068.*] 

Exceptions  from  Superior  Court,  Middle- 
sex County;  John  H.  Hardy,  Judge. 

Actions  by  John  B.  Kelly  and  by  Christo- 
pher P.  Kelly  against  the  Mutual  Life  In- 
surance Company  of  New  Tork.  The  Jury 
was  ordered  to  return  a  verdict  for  defend- 
ant in  each  case,  on  the  ground  that  the 
answer,  "No,"  to  the  question  in  the  appli- 
cation, "Have  you  any  gravel,  bladder,  or 
kidney  disease?"  was  a  statement  which  as 
matter  of  law  Increased  the  risk  of  loss.  To 
this  action  of  the  court,  plaintiffs  excepted. 
Sustained. 

J,  J.  O'Connor  and  J.  J.  O'Sulllvan,  for 
plaintiffs.  Foster  ft  Turner  and  Qeorge 
Hoague,  for  defendant 

HAMMOND,  J.  It  does  not  seem  to  be 
disputed  that  Margaret  Be  Kelly,  upon  whose 
life  the  policy  was  issued,  suffered  fron) 
some  form  of  Brlght's  disease  and  was  treat- 
ed therefor,  that  tUa  occurred  only  a  few 
months  before  she  applied  for  the  policy,  and 
that  her  negative  answer'  tp  the  Inquiry  of 
the  defendant's  medical  examiner  as  to 
whether  she  had  ever  had  "gravel,  bladder 
or  kidney  disease"  was  false.  By  the  terms 
of  the  policy  this  misrepresentation  Is  fatal 
to  the  validity  of  the  policy  If  It  was  made 
with  actual  Intent  to  deceive,  or  if  it  was  as 
to  a  matter  which  Increased  the  risk  of  loss. 
Rev.  Laws,  c.  118,  |  21.  The  trial  Judge 
seems  to  have  hem  of  the  opinion  that  the 
kidney  trouble  with  which  she  was  afflicted 
before  the  application  increased  the  risk  of 
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loss  and  upon  that  gromid  ordered  In  each 
case  a  verdict  for  the  defendant. 

"Some  diseases  or  bodUy  conditions  are  of 
sucb  a  nature  that  the  question  whether  they 
increase  the  risk  of  loss  Is  for  the  Jury. 
Rupture  was  said  to  be  of  that  class  in  Levle 
V.  Metropolitan  Ins.  CO.,  163  Mass.  U7  [39 
M.  B.  782].  On  the  other  hand,  there  are 
conditions  and  diseases  of  a  nature  which 
requires  it  to  be  held,  as  matter  of  law,  that 
a  misrepresentation  as  to  them  Is  one  as  to  a 
matter  which  Increases  the  rlak  of  loss,  with- 
in the  meaning  of  the  statute.  That  the  ap- 
plicant was  addicted  to  the  excessive  use  of 
Intoxicating  liquors  was  held  to  be  such  a 
matter  in  Ralnger  v.  Boston  Mutual  Life  As- 
sociation, 167  Mass.  109  [44  N.  E.  10S8]." 
Barker,  J.,  in  Brown  t.  Greenfield  Life  Asso- 
ciation, 172  Mass.  408,  608,  63  N.  B.  129,  in 
which  case  it  was  held  that  "consumption" 
Increased  the  risk  of  loss.  See,  also,  Dolan 
T.  Mutual  Beseire  Fund  Life  Association, 
173  Mass.  197,  68  N.  B.  89&  Generally,  how- 
ever, the  question  whether  the  disease  Is 
snch  as  to  increase  the  risk  of  loss  is  for 
the  Jury.  See,  In  addition  to  cases  before 
cited,  Hogan  t.  Metropolitan  Ins.  Co.,  164 
Mass.  448,  41  N.  B.  663;  Coughlin  ▼.  Met- 
ropolitan Ins.  Co.,  189  Mass.  638,  76  N.  E. 
192;  Barker  v.  Metropolitan  Ins.  C!o.,  198 
Mass.  376,  84  N.  E.  490. 

There  was  evidence  that  the  disease  which 
Mrs.  Kelly  had  before  the  application  was 
an  acnte  form  of  Brigbt's  disease;  that  that 
form  of  the  disease  Is  curable;  that  at  the 
time  she  applied  for  this  insurance  she  bad 
fully  recoTered  and  for  many  months  ap- 
peared to  be  well,  and  performed  bard  man- 
ual latwr. 

Upon -the  whole  evidence,  including  the 
testlmoiiy  of  the  physieiana,  the  questlooa 
whether  the  disease  she  had  was  the  acute 
or  chronic  form  of  Brlght's  disease,  and 
whether,  if  acute,  it  Increased  the  risk  of 
loss,  were  for  the  Jury.  Nor  do  we  see  any 
ground  upon  which  the  order  directing  ver- 
dicts for  the  defendant  can  be  sustained. 

Bkc^tlons  sustained. 


WILLIAMS   et  al.  t.   INHABITANTS  OP 
TOWN  OF  DEDHAM. 

(Supreme  Judicial  Court  of  MaBsachusetts. 
Suffolk.    Jan.  4,  1911.) 

Taxation  ({  821*)— <rAX  Dbkd— Reioedt  of 

PUBCHABKB. 

Tbe  grantee  in  a  tax  deed,  who  receives  a 
defective  title  because  of  insumcient  notice  of 
sale,  cannot  recover  from  the  town  tbe  amount 
paid  by  him,  where  he  did  not  within  two  years 
from  tile  deed  offer,  by  writing  given  to  the  col- 
lector, to  surrender  and  discharge  the  deed,  or 
to  assign  to  the  town  all  his  right,  aa  authoriz- 
ed by  Rev.  Laws,  c.  13,  §  44. 

[Ed.   Note.— For  other  cases,   see  Taxation, 
Dec.  Dig.  S  821.r] 


Exceptions  from  Superior  Court,  Suffolk 
County;  Henry  A.  King,  Judge. 

Action  by  Moses  Williams  and  others 
against  tbe  Inhabitants  of  the  Town  of  Ded- 
ham.  Judgment  in  favor  of  defendant,  and 
plaintiffs  bring  exceptions.  Exceptions  otoTt 
ruled. 

Frank  W.  Orlnnell,  Roger  D.  Swalm,  and 
Kenneth  Howes  (Hale  &  Grinnell,  of  coun- 
sel), for  plalntlftB.  Jos.  H.  Boliday,  for  de- 
fendant 

KNOWUrON,  O.  J.  Tbls  la  an  action  to 
recover  from  the  defendant  the  amount  paid 
by  the  plalntiSs  for  a  tax  deed  of  property 
described  In  the  declaration,  given  by  the 
collector  of  taxes  of  Dedham,  it  having  been 
discovered  tbat  the  title  conveyed  by  the 
deed  was  defective  by  reason  of  an  Insuffi- 
cient notice  of  the  sale  by  tbe  collector.  The 
plaintiffs  did  not,  within  two  years  after  the 
date  of  the  deed,  offer  by  writing  given  to 
the  collector,  to  surrender  and  discharge  their 
deed,  or  to  assign  and  transfer  to  the  town 
all  their  right,  title  and  Interest  in  tbe  prem- 
ises, as  they  might  have  done  under  Rev. 
Laws,  c.  13,  i  44.  The  question  is  whether 
they  can  recover  without  having  made  such 
an  offer. 

It  was  held  in  Icmde  v.  Melrose,  10  Allen, 
49,  that,  in  the  absence  of  a  statute,  a  pur^ 
chaser  at  a  sale  of  real  estate  for  taxes  can- 
not recover  from  a  city  or  town  tbe  amount 
paid.  If  the  title  proves  to  be  invalid  by  rea- 
son of  defects  or  Informalities  in  the  pro- 
ceedlngsw  Tbe  court  said:  "He  buys  tbe 
title  without  warranty,  except  such  cove- 
nants as  he  takes  from  the  collector,  and 
he  must  rely  only  upon  them."  These,  in 
the  form  prescribed  for  a  collector's  deed, 
are  the  personal  covenants  of  the  collector, 
and  not  covenants  of  the  town.  The  town 
Is  not  liable  by  reason  of  them,  except  in 
the  manner  and  to  tbe  extent  declared  by 
the  statute. 

Tbe  first  act  on  this  subject  was  St.  1862, 
c  183,  I  6y  which  required  a  collector  to  in- 
sert a  covenant  tbat  tbe  sale  had  "in  all  par- 
ticulars been  conducted  according  to  the  pro- 
visions of  law."  It  Is  then  provided  that,  if 
it  should  appear  that  by  reason  of  any  error, 
omission  or  Informality  In  any  of  the  pro- 
ceedings, of  assessment  or  sale,  the  purchaser 
had  no  claim  upon  the  property  sold,  he 
might  surrender  and  discharge  his  deed,  and 
receive  back  from  the  city  or  town  the 
amount  paid  by  falm.  This  was  similar  to 
tbe  present  statute,  except  that  no  limit  of 
time  was  stated  for  the  surrender  and  dis- 
charge of  tbe  deed.  By  St  1878,  c.  2G6,  S  1, 
this  section  was  amended  by  adding  a  pro- 
viso that  the  purchaser  should,  within  two 
years  from  the  date  of  tbe  deed,  offer  In 
writing  to  surrender  and  dlscliarge  the  deed, 
or  to  assign  and  transfer  to  the  town  or  dty 


•Fw  ether  cue*  urn  lame  topic  nnd  aeoUon  NVIIBBR  la  Pm.  Die  *  Am.  Die,  Key  No.  Series  *  Bep'r  loOezee 

Digitized  by  VjVJVJV  IC 


Maas^ 


80ANL0N  T.  CAREY. 


897 


all  Uls  right,  title  and  Interest  tbereln,  as 
tbe  collector  should  elect  This  provision 
has  been  retained  In  all  BubseQuent  re-enact- 
ments. Pnb.  St  1882,  a  12,  f  38;  St  1888, 
e  390,  U  43,  44 ;  Rev.  Laws,  c.  IS,  |  44;  St 
1909,  a  490,  pt  2,  §  45. 

These  provisions  of  the  statute  create  the 
only  liability  of  a  dty  or  town  for  any  de- 
fect In  the  title  cimveyed  by  the  deed  of  a 
collector  of  taxes.  Tbe  last  aentoice  of  the 
section  is  as  follows:  "No. city  or  town,  and 
no  treasurer  or  collector  thereof,  shall  be 
liable  for  any  amount  due  under  the  provi- 
sions of  this  section,  unless  such  statement 
is  filed."  Rev.  Laws,  c  IS,  |  44.  It  is  also 
said  that  the  payment  "shall'  be  In  full  for 
all  damages  for  any  defects  in  the  proceed- 
ings or  under  the  warranty  in  such  deed." 
Upon  payment  the  collector  is  relieved  from 
UaMIity  on  his  warranty, '  and  the  city  or 
town  is  also  relieved  in  like  manner,  so  far 
as  the  liability  of  the  municipality  under 
these  sectl<m8,  or  by  Implication  under  Rev. 
Laws,  c  13,  S  TO,  may  be  considered  a  lia- 
bility upon  the  warranty. 

In  Spring  r.  City  of  Cambridge,  199  Mass. 
1,  8S  N.  B.  160,  Is  this  language:  "By  the 
terms  of  the  statute  It  is  only  'upon  saeh 
surrender  (of  the  deed)  and  discharge  or  as- 
slgnment  and  transfer'  that  such  a  dty  or 
town  Is  required  to  pay." 

We  are  of  opinion  that  the  failure  of  tbe 
plaiBttfFs  to  avail  themselves  of  their  rights' 
under  this  statute  leaves  them  without  a 
remedy  against  the  town. 

Exceptions  overhiled. 

Judgment  affirmed. 


(207  Uus.  489) 

HUNNBMAN  v.  PHELPS. 

(Supreme  Judicial  Court  of  Massachiuetta. 

Norfolk.    Jan.  4,  1911.) 

1.  Execution  (5  338*)  —  Retdbn  —  Amend- 

UXI7T. ' 

The  power  of  the  court  to  allow  sheriffs  to 
amend  returns  upon  execution,  for  the  purjKme 
of'  making  tbe  return  conform  to  the  truth,  is 
well  established. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  i§  1015-1023 ;   Dee.  Dig.  S  338.»] 

2.  BxwjTTTlON  ({  388»)  —  RrruBN  —  Lbvt  — 
Amendkert  of  Wbit. 

On  motion  of  deputy  sheriff  to  amend  his 
return  upon  an-  ezecotion,  for  the  purpose  of 
making  the  return  conform  to  the  truth,  evi- 
dence held  sufficient  to  warrant  the  finding  of 
the  judge  that  the  .statements  in.  the  proposed 
amendment  were  true. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Oeat  Dig;  H  1015-1023;   Dec.  Dig.  {  S38.*] 

Report  from  Superior  Court,  Norfolk  Coun- 
ty; Wm.  F.  Dana,  Judge. 

Action  by  Carleton  Hunneman  against  De- 
lia C.  Phelps.  On  motion  of  defendant  to 
amend  his  return  upon  an  execution.  On  re- 
port from  superior  court     Motion  allowed. 

f 

Peabody,  Arnold,  Batchelder  &  Luther,  for 
plaintiff.    AlWn  L.  Richards,  for  defendant 


e:nowlT0N,  C.  X  The  Question  before  xm 
arises  upon  a  motion  of  a  deputy  sheriff  to 
amend  his  return  upon  an  execution.  The 
power  of  the  court  ;to  allow  an  amendment 
to  such  a  return,  for  the  purpose  of  making 
the  return  conform  to  the  truth.  Is  well  es- 
tablished, and  is  not  questioned  in  this  case. 
Bay  ley.  Petitioner,  132  Mass.  457;  Sawyer  v. 
Harmon,  136  Mass.  414;  Frazee  v.  Nelson, 
179  Mass.  456^61,  61  N.  E.  40,  88  Am.  St 
Rep.  391.  The  contention  of  the  defendant 
is  that  there  was  no  evidence  to  warrant 
the  Judge  in  finding,  as  a  fact,  that  the  levy 
was  made  as  stated  in  tbe  proposed  amend- 
ment 

The  amendment  changed  tbe  original  re- 
turn by  making  the  levy  upon  the  execution 
cover  the  interest  of  the  debtor  in  the  real 
estate  on  January  19,  1905,  tbe  time  when 
the  property  was  attached  on  mesne  process, 
instead  of  her  Interest  on  June  30,  1908,  the 
day  when  the  levy  was  made.  The  notice 
which  was  given  to  the  debtor  and  published 
In  a  newspaper  stated  the  levy  In  accord- 
ance with  the  statement  in  the  amendment. 
The  return  upon  the  copy  of  the  execution 
which  was  filed  in  the  registry  of  deeds,  and 
that  upon  the  Original  execution,  stated  It 
as  covering  the  debtor's  Interest  on  the  later 
date. 

The  officer  testified  very  fully  that  he 
levied  upon  the  right  of  the  debtor  at  the 
time  of  the  attachment  on  mesne  process, 
and  that  when  he  received  the  execution  he 
was  given  the  date  of  the  original  attach- 
ment and  was  told  to  levy  upon  the  prop- 
erty attached.  He  also  said  that  he  made  a 
memorandum  for  the  levy  on  a  paper  which 
has  be«i  lost  and  that  he  directed  a  clerk 
In  his  office  to  make  the  necessary  copies 
and  to  prepafe  the  return  for  his  signature. 
To  constltate  a  valid  levy,  no  more  formal 
overt  act  was  necessary  to  be  proved.  Hall 
V.  Crocker,  3  MAc.  245;  Haven  v.  Snow,  14 
Pick.  28-32.  The  evidence  well  warranted 
the  finding  of  the  Judge  that  the  statements 
in  the  proposed  amendment  were  trua 

Motion  allowed. 


(tor  UUMi.  280 
SCANLON  V.  CAREY. 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.     Jan.  4,  1911.) 

1.  Appeai.  and  Ebbob   (i  30S*)  —  Reoobu — 
Resebvatioit. 

Under  Rev.  La-wa,  c.  173,  {  105,  authoris- 
ing the  report  of  a  case  for  determination  by 
the  full  court,  only  questions  of  law  arising 
at  the  bearing  may  be  reported  to  or  reserved 
for  the  Supreme  Judicial  Court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  1770;   Dec.  Dig.  1  308.*] 

2.  Mdnicipai,  CoBPOBAirORB  (I  192*)— Om- 

CEB8— OBDINANCKS. 

Rev.  Laws,  c.  104,  (  4,  providing  that  the 
superintendent  of  public  hnildingg  or  such  other 
officer  as  the  mayor  and  the  aldermen  of  the 
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city  may  designate,  shall  ie  inspector  of  build- 
ings does  not  increase  the  number  of  persons 
holding  office,  but  simply  adds  another  office  to 
that  of  the  superintendent  of  public  buildings, 
unless  the  mayor  and  aldermen  designate  uome 
other  officer  of  the  city  to  be  the  incumbent  of 
the  new  office;  and  an  ordinance  providing  for 
the  appointment  by  the  mayor,  triennially,  of  an 
inspector  of  bnildmgs,  subject  to  the  confirma- 
tion by  the  city  council,  is  in  violation  of  the 
statute,  which  calls  for  a  designation  in  another 
way. 

[E<d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  i  192.*] 

Case  Reserved  from  Supreme  Jadldal 
Court,  Suffolk  County. 

Petition  for  a  writ  of  mandamus  by  Mi- 
chael F.  Scanlon  against  Jeremiab  J.  Carey. 
Case  reserved  on  petition,  answer,  and 
agreed  statement  of  facts  for  the  consid- 
eration of  the  full  court  Petition  dis- 
missed. 

M.  A.  Cregg,  for  petitioner.  Sweeney  ft 
Cox,  for  respondent 

KNOWI/TON,  C.  J.  Tlie  reservation  in 
tliis  case  is  Informal,  but  tbe  parties  have 
treated  it,  and  we  treat  it  as  intended  to 
reimrt  to  this  court  questions  of  law  that 
arose  at  the  hearing,  which  was  all  that 
properly  could  be  reserved  or  r^wrted  un- 
der the  statute.  Rev.  Iaws,  c  173,  {  105; 
Com.  V.  National  Contracting  Co.,  201  Mass. 
248,  87  N.  B.  580. 

Tbe  principal  question  of  law  that  ap- 
pears upon  the  record  is  whether  the  pe- 
titioner ha6  been  legally  appointed  to  the 
ofl9ce  of  inspector  of  buildings  of  the  city 
of  LAwrence,  so  that  he  is  entitled  to  per- 
form the  duties  of  that  ofBce,  which  are 
now  being  performed  by  the  respondent 
The  statute  that  bears  directly  upon  the 
case  is  Rev.  Laws,  c.  104,  |  4,  which  pro- 
vides that  "in  a  city  or  town  which  accepts 
the  provisions  of  this  and  the  eight  follow- 
ing sections,  or  has  accepted  the  correspond- 
ing provisions  of  earlier  laws,  tbe  superin* 
tend^tt  of  public  'buildings  or  such  other  of- 
ficer as  the  mayor  and  aldermen  of  said 
city,  or  the  selectmen  of  said  town  may 
designate,  shall  be  inspector  of  buildings," 
etc.  These  provisions  have  been  accepted 
by  tbe  city  of  Lawrence  and  are  now  in 
force.  For. a  series  of  years  tbe  city  acted 
under  them  by  a  designation  by  the  mayor 
and  aldermen  of  the  chief  engineer  of  the 
Are  department  as  inspector  of  buildings. 
In  1906  a  building  ordinance  was  passed  that 
presumably  was  Intended  to  be  ordained  un- 
der the  authority  of  Rev.  Laws,  c.  104,  §  1, 
which  had  previously  been  accepted  by  tlie 
city.  This  ordinance  provided  for  the  ap- 
pointment by  the  mayor  triennially  of  an  in- 
spector of  buildings,  whose  appointment 
should  be  confirmed  by  tbe  city  council.  It 
also  provided  regulations  for  the  lnsi>ectlon, 
construction  and  materials  of  buildings.  It 
is  plain  that  the  oflScer  to  be  appointed  un- 


der this  ordinance  was  intended  to  hold  the 
same  ofilce  and  perform  the  same  duties 
that  are  referred  to  in  Rev.  Laws,  c.  104, 
§4.  In  the  provision  for  his  appointment 
by  the  mayor,  subject  to  confirmation  by  the 
city  council,  instead  of  a  designation  by  the 
mayor  and  aldermen,  the  ordinance  is  In 
conflict  with  the  statute,  Which  evidently 
did  not  intend  to  Increase  the  number  of 
persons  holding  ofilce,  but  simply  to  add 
another  oflJce  to  that  of  the  superintendent 
of  public  buildings,  unless  the  mayor  and 
aldermen  designated  some  other  ofiScer  of 
tbe  city  to  be  the  incumbent  of  the  new  of- 
fice. In  the  original  enactment  in  St  1878, 
c.  47,  S  1,  the  words,  "of  said  city,"  followed 
the  words  "or  such  other  ofiScer,"  and  the 
meaning  was  not  changed  by  the  re-enact- 
menta  in  the  Public  Statutes  and  in  the 
Revised  Laws  without  these  words.  Unless 
the  mayor  and  aldermen  desired  the  super- 
intendent of  public  buildings  to  hold  the 
oflSce,  they  should  liave  designated  some 
other  officer  of  tbe  city  for  the  place.  They 
could  not  Increase  the  number  of  officers  In 
the  dty  by  electing  to  this  office  a  person 
who  held  no  other  office.  The  original  at- 
tempt of  the  mayor  to  appoint  tlie  petition- 
er under  the  ordinance,  and  later  to  appoint 
numerous  other  persons  in  succession  under 
the  ordinance,  was  of  no  effect,  not  only  be- 
cause the  dty  council  refused  to  confirm  tbe 
appointments,  but  because  the  ordinance  in 
that  part  which  prescribes  an  appointment 
and  confirmation  seeks  to  set  aside  the  stat- 
ute which  caUs  for  a  designation  In  a  dif- 
ferent way. 

The  statute  being  in  force,  and  providing 
the  only  way  in  which  one  can  legally  be- 
come an  inspector  of  pubUc  buildings,  the 
attempt  to  apx>olnt  the  petitioner  under  It 
was  ineffectual,  because  It  was  not  a  desig- 
nation by  tbe  mayor  and  aldermen  of  an  of- 
ficer of  the  dty  other  than  the  superintend- 
ent of  public  buildings,  but  was  an  an^olnt- 
ment  of  a  person  who  was  in  no  way  con- 
nected with  the  offldal  business  of  the  dty. 
Tbe  petitioner  shows  no  right  to  the  office. 

Petition  dismissed. 


(MT  Man.  EEt) 
McCUMBER  v.  BOSTON  ELEVATED 
RY.  CO. 

(Supreme  Jndidal  Court  of  Massachusetts. 
Suffolk.    Jan.  6,  1011.) 

1.  Casbiebs  (i  296*)  —  Pabsengebb— Asbukf- 
■noN  OF  Risk— OvEELOADiNQ  Cab. 

A  street  car  passenger,  who  voluntarily 
entered  a  crowded  car,  knowing  that  she  could 
not  get  a  seat  and  might  have  to  stand  in  tbe 
vestibule,  assumes  any  risk  of  injury  inddent 
to  the  crowded  condition  of  the  car,  including 
tbe  risk  from  alighting  temporarily  to  enable 
other  passengers  to  leave  tbe  car,  even  thon^ 
she  were  not  negligent  in  entering  it 

[Ed.    Note. — For    other   cases,    see   Garrleis, 
Cent  Dig.  i§  1200-1203 ;   Dec.  Dig.  |  296.*] 


*For  other  eaaai  see  same  topic  and  sectioD  NUMBER  la  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  *  Rep'r  Indne* 
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2.  Gabbiebs  ({  296*)  — PASSBNOERa  — Nbou- 

GBNCE. 

It  is  not  negligence  for  a  street  car  com- 
TMny  to  permit  i>aa8engeiB  to  enter  cam  whicii 
are   already   crowded. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  K  1200-1203 ;  Dec.  Dig,  |  296.*] 

3.  CABBIEB8    ({   206*)— PABSEHQSBS— iRJUBIEa 
— NBGUeEMCK. 

When  plaintiff  entered  defendant's  elevat- 
ed street  car,  it  was  so  crowded  that  she  could 
not  obtain  a  seat  and  was  compelled  to  stand 
in  the  vestibale,  and  when  the  car  stopped  to 
permit  passengers  to  alight  the  conductor  told 
plaintiff  that  she  was  blocking  the  passageway 
and  must  stand  aside  to  permit  other  passengers 
to  alight,  and  in  the  jostling  which  accom- 
panied the  efforts  of  the  other  passengers  to 
alight  plaintiff  was  poshed  off  the  car.  Held, 
tliat  the  company  was  reonired  to  exercise  the 
Iiigliest  degree  of  care  for  plaintiff's  safety 
which  was  consistent  with  a  similar  duty  to  tt>« 
other  passengeis,  and  it  was  not  negligent  un- 
der the  drcomstances,  so  as  to  make  It  liable 
for  plaintiff's  injuries. 

[Dd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  if  1200-1203;  Dec.  big.  i  296.*] 

4.  Gabhisbs  (S  S17*)  —  Pabsektoebs  —  Nbou- 

QEITCE. 

The  langnage  used  by  a  street  car  conduc- 
tor in  telling  a  passenger  that  she  was  block- 
ing the  passageway  and  asking  her  to  move 
aside  being  proper  in  form  and  substance,  evi- 
dence that  bis  tone  of  voice  was  harsh  and 
load,  so  as  to  agitate  and  confuse  her,  was 
not  admissible  in  an  action  for  injuries  sustain- 
ed by  being  pushed  off  the  car  by  other  pas- 
sengers in  alighting. 

rsa.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  I  317.*} 

Exceptions  from  Superior  Court,  Suffolk 
Comity;  Robert  O.  Harris,  Judge. 

Action  by  Mabel  S.  McCumber  against  the 
Boston  Elevated  Railway  Company.  Ver- 
dict for  defendant,  and  plaintiff  excepts. 
Bzceptlona  orerruled. 

C.  E.  Tupper  and  A.  F.  Tupper,  for  plain- 
tiff. W.  G.  Thompson,  O.  F.  Kimball,  and 
F.  D.  Putnam,  for  defendant 

RTTGG,  J.  The  plaintiff  with  a  dress  suit 
case  in  band  became  a  passenger  on  one  of 
the  defendant's  closed  cars  after  dark  on  a 
December  day.  When  she  boarded  the  car 
she  perceived  that  It  was  crowded,  and  she 
was  able  to  get  only  to  the  door  leading 
from  the  vestibule  to  the  aisle.  Later  she 
gave  vray  for  the  conductor  to  go  Inside  to 
collect  fares,  and  thereafter  she  stood  Just 
in  the  door,  with  one  foot  In  the  door  and 
the  other  In  the  vestibule.  After  one  stop, 
at  which  other  passengers  came  npon  the 
car,  the  plaintiff  knew  by  a  bell  and  the 
slowing  of  the  car  that  persons  inside  were 
Intending  to  get  out,  and  she  saw  them  be- 
gin to  push  their  way  to  the  door  or  move 
down  the  car  "as  they  always  do."  The  con- 
ductor, who  was  near  the  plaintiff,  but  In- 
side the  car  collecting  fares,  told  her  she 
was  blocking  the  passageway,  and  that  she 
must  make  room  for  the  other  passengers 
to  alight.  There  was  some  conflict  in  the 
plaintiff's  testimony  after  this   point     She 


said  she  tried  to  push  back  into  the  vesti- 
bule^ but  It  was  so  crowded  there  was  no 
room  for  her  there,  that  people  on  the  step 
and  a  gentleman  beside  her  got  off  and  left 
a  narrow  passageway,  and  while  she  was 
taming  around  and  trying  to  see  what  slie 
could  do  the  crowd  surged  against  her,  and 
she  felt  herself  going  off.  In  answer  to  the 
question,  "How  did  you  expect  those  peo- 
ple, who  wanted  to  get  off  that  car  •  •  • 
at  that  stop,  could  get  by  you,  standing,  fill- 
ing up  that  door?"  she  testified,  "That  was 
the  conundrum."  Other  portions  of  her  testi- 
mony tend  to  show  that  she  thought  other 
men  would  get  off  the  vestibule,  or  that  the 
conductor  would  make  room  for  her  by  com- 
pelling persons  to  move  up  Inside  the  door. 
It  is  impossible  to  understand  how  she  could 
have  reasonably  entertained  the  latter  opin- 
ion in  view  of  her  own  observation,  as  to 
the  number  of  people  there. 

The  plaintiff  voluntarily  and  intelligently 
became  a  passenger  upon  a  car  so  crowded 
that  she  could  not  get  a  seat  and  knew  that 
perhaps  she  might  be  obliged  to  stand  In  the 
vestibule.  This  was  not  negligence  on  her 
part,  but  by  dping  so  she  assumed  whatever 
obligation  or  risk  was  incident  to  that  con- 
dition. One  of  these  might  be  to  alight  tem- 
porarily in  order  to  enable  other  passengers 
to  leave  the  car.  It  is  not  negligence  on  the 
part  of  a  carrier  in  the  present  state  of 
transportation  to  permit  passengers  to  come 
upon  cars  which  are  already  crowded. 
Jacobs  V.  West  End  St  Ry.,  178  Mass.  116, 
59  N.  E.  639;  Tompkins  t.  Boston  Elev.  B. 
R.,  201  Mass.  114,  87  N.  E.  488^  20  Lb  B.  A. 
(N.  S.)  1063,  131  Am.  St  Rep.  392.  It  was 
the  duty  of  the  defendant  to  exercise  the 
highest  degree  of  care  toward  the  plaintiff 
as  its  passenger,  which  was  consistent  with 
Its  equal  duty  to  all  its  other  passengers  of 
transporting  them  and  affording  them  a  rea- 
sonable opportunity  to  alight  at  the  end  of 
their  Journey.  It  owed  the  plaintiff  no  high- 
er or  more  exclusive  duty  than  It  owed  each 
one  of  Its  other  passengers  on  the  car. 
There  is  nothing  In  the  evidence  to  Indi- 
cate that  the  passengers  Inside  the  car  were 
turbulent  or  disorderly  in  any  respect.  They 
were  simply  trying  to  move  to  the  door  in 
the  ordinary  way  In  order  to  get  off  the  car. 
It  is  plain  from  the  testimony  of  the  plain- 
tiff that  the  narrow  door  of  the  car  was  com- 
pletely obstructed  by  her  person,  and  that 
other  passengers  could  not  pass  unless  she 
moved.  The  conductor,  in  the  performance 
of  what  appears  to  have  been  his  obvious 
duty  to  other  passengers,  told  the  plaintiff 
she  was  blocking  the  passageway,  and  that 
she  must  make  room.  In  this  respect  he 
did  not  fall  in  his  duty  to  the  plaintiff.  The 
plaintiff  does  not  show  any  conduct  on  the 
part  of  other  passengers  which  would  nat- 
urally have  caused  a  careful  conductor  to 
apprehend  any  violence  or  disorder  on  their 
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part  or  any  disregard  by  them  of  the  rights 
of  the  plaintiff  as  a  fellow  passenger.  That 
there  vras  some  pushing  in  the  effort  to 
pass  the  plaintiff  Is  not  significant.  It  Is 
only  when  done  in  a  disorderly  way  that  It 
becomes  of  consequence  Hence  there  was 
no  evidence  of  negligence  on  the  part  of  the 
defendant  The  case  is  fully  covered  in 
principle  by  Jacobs  r.  West  End  St  Ry., 
178  Mass.  lie,  TO  N.  B.  639,  and  Treat  v. 
Boston  &  Lowell  R.  R.,  131  Mass.  S71.  Kuh- 
len  T.  Boston  &  Northern  St  By.,  193  Mass. 
341,  79  N.  B.  816,  7  I*  B.  A.  (N.  S.)  729,  118 
Am.  St  Rep.  816,  and  Bererley  v.  Boston 
Elevated  Ry.,  194  Mass.  450,  80  N.  B.  507, 
are  distinguishable  in  that  they  relate  to 
failure  to  properly  control  crowds  of  people 
tinder  drcumstances  such  that  the  carrier 
ought  reasonably,  in  the  exercise  of  the  high 
degree  of  care  required  of  it  to  have  antici- 
pated violence. 

Exception  was  taken  to  the  refusal  of  the 
trial  court  to  permit  the  plaintiff  to  testify 
that  the  tone  of  voice  In  which  the  conductor 
told  her  she  was  blocking  the  passageway 
and  asked  her  to  move  was  harsh  and  loud 
with  the  result  that  she  was  agitated  and 
flustrated.  The  language  used  was  proper 
In  form  and  substance  and  in  the  perform- 
ance of  duty.  It  was  unaccompanied  by 
threat  of  speech  or  gesture.  Perturbation 
of  mind  which  inevitably  depends  upon  in- 
dividual peculiarities  of  experience,  sensi- 
tiveness and  nervousness,  and  fluctuates  In 
the  same  person  with  varying  conditions  of 
health  and  hairpiness,  and  which  is  claimed 
to  arise  solely  from  inflection  of  voice  in  the 
course  of  necessary  speech,  is  too  unstable 
a  foundation  upon  which  to  rest  a  standard 
of  legal  liability  In  a  case  of  this  kind.  See 
Beal  V.  liowell  &  Dracut  St  Ry.,  157  Mass. 
444,  82  N.  E.  653. 

Exceptions  overruled. 


(207  Man.  «7) 

GLBNNEN  v.  BOSTON  ELEVATED  RY.  00. 

(Supreme  Judicial  Court  of  Massachnaetta. 
Suffolk.     Jan.  6,  1911.) 

1,  Cabbiebs  a  284*)— Fassenoxbs— Cabkieb'b 

DtlTT  TO   PHOTECT. 

A  carrier  must  exercise  the  highest  degree 
of  care  to  anticipate  and  protect  passengers 
from  violence  from  other  passengers  or  other 
persons;  the  extent  of  the  care  required  de- 
pending upon  the  particular  circamstances. 

[Ed.    Note.— For   other   eases,    see    Carriers, 
Cent  Dig.  {{  1125-1135^  1173,  1222;  Dec.  Dig. 

2.  CaBBIKBS    (i    284*)— PABSKRGKBS— iHJtTBIXS 

—AonoKS— Admission  or  Evidkncb. 

In  determining  whether  a  street  car  com- 
pany exercised  the  requisite  degree  of  care  to 
protect  a  iwssenger  from  injnry  from  a  crowd 
which  rushed  on  the  car  at  a  public  amnsement 

8 lace,  the  kind  of  assembly,  and  of  the  people 
kely  to  attend  it,  the  time  of  the  day,  and  the 
natural  impatience  and  turbulence  of  a  crowd 


boarding  the  car  at  sudi  a  place,  should  all  be 
considered. 

[Ed.  Note.— For  other  cases,  see  Carrien^ 
Cent.  Dig.  H  1125-1135;   Dec.  Dig.  S  284.*] 

3.  Cabbiebb  (8  280*)— PASSEnQKBa— Oabk  Re- 

QQIBED. 

A  common  carrier  does  not  insure  the  safe- 
ty  of  its  passengers,  and  need  not  adopt  every 
conceivable  precantion,  or  ezerdse  the  utmost 
conceivable  diligence,  to  prevent  injnry  to  them. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §g  10^5-1109;   Dec  Dig.  {  280.*] 

4.  Cabbiebs  (I  817*) — Fasbbnoebs— Irjitbies 
— Acfzions— AoMiasiON  ov  Evidbhoe. 

In  an  action  against  a  street  car  oompany 
for  personal  Injuries  to  a  passenger  by  the 
Jostling  and  turning  of  the  seats  by  a  crowd 
which  rushed  onto  the  car  at  a  public  amuse- 
ment place,  where  it  stopped  on  ttie  Sunday 
on  which  plaintiff  was  injured,  evidence  that 
at  about  the  same  hour  on  Sundays  in  the 
amusement  season  of  preceding  years  tlie  crowd 
bad  customarily  rushed  upon  the  cars  and  jos- 
tled passengers,  was  admissible  en  the  nue»- 
tion  of  the  degree  of  care  the  company  should 
have  exercised  to  protect  paasengeis  in  alight 
ing  at  such  place  on  such  occasions. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  i  317.*] 

5.  Cabbiebs  (|  284*)— PABSBvaEss— Cabe  Rb« 
quibed. 

A  female  passenger  with  a  small  child  in 
her  arms  was  entitled  to  protection  from  being 
jostled,  etc.,  by  other  passengers,  commensurate 
with  the  iinpairment  of  her  ability  to  care  for 
herself  resulting  from  carrying  the  child. 

[Ed.  Note.— For  other  cases,  see  Garrlen,  Dee. 
Dig.  t  284.*] 

6.  Cabbiebs  (}  820*)— Pabsenoebs— iR^ruBtKB 

— AOIIONB— JXTBT     QUSSnOKa— NBOUaERCE. 

In  an  action  against  a  street  car  company 
for  personal  injuries  by  a  crowd  at  an  amuse- 
ment resort,  where  the  car  stopped,  rushing 
in  and  attemptiug  to  turn  the  seats  while  plain- 
tiff was  in  the  car  with  a  child,  catching  h«r 
arm  l>etween  the  seat  backs,  etc.,  whether  the 
company's  employes  were  negligent  in  not  pro- 
tecting plaintiff  held  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dee. 
Dig.  I  320.*] 

Exceptions  from  Superior  Court  Suffolk 
County;  Robert  O.  Harris,  Judge. 

Action  by  Katherine  Glenncn  against  the 
Boston  Elevated  Ballway  Company.  Verdict 
for  defendant  and  plaintiff  excepts.  Bxc^^ 
tlons  Bustalneid. 

Francis  Juggins  and  Amos  W.  Shepard^ 
for  plaintiff.  U  R.  Chamberlln  and  R.  A. 
Stewart  for  defendant 

RITOO,  J.  A  common  carrier  of  passenger* 
is  required  to  exercise  the  utmost  care  con- 
sistent with  the  nature  and  extent  of  Its  buai- 
ness  to  carry  its  passengers  to  their  destina- 
tion In  security  and  enable  them  to  alight 
there  with  safety.  This  extraordinary  vigi- 
lance Is  owed,  not  only  as  to  its  own  instm- 
mentalities  and  employes,  but  also  as  to  oth- 
er passeuge«  or  strangers,  so  far  as  any 
harmful  misconduct  on  their  part  may  be 
foreseen  and  guarded  against  The  hi^est 
degree  of  prudence'  and  circumspection  is  ex- 
acted of  the  carrier  in  anticipating  and  sup- 
pressing violence  to  passengers  from  all  ont- 


•For  otber  csmi  lee  tune  topic  and  Beetloa  NUMBER  la  Dee.  Dig.  *  Am.  Dig.  K«r  Mo.  Bsilw  ft  Rep'r  Indttsa 
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aide  sources.  Tbe  precantlonB  which  the  car- 
rier must  take  In  the  performance  of  thte  duty 
depend  upon  the  facts  of  each  cas&  No  poslr 
tlve  regulation  or  absolute  usage  has  been  or 
can  be  defined  as  a  final  standard  for  the  dis- 
charge of  Its  obligation.  The  natural  turbu- 
lence of  a  multitude  of  pec^le  to  be  expected 
at  a  public  celebration  may  require  provision 
agnlnst  unusual  occurrences.  The  kind  of  as- 
sembly and  the  character  of  people  likely  to 
attend  it,  the  place  from  which  they  have  come 
and  to  which  they  are  going,  the  hour  of  the 
day  and  the  normally  accompanying  impa- 
tience of  restraint,  the  probable  temper  and 
disposition  of  a  crowd  In. view  of  the  causes 
which  bring  It  together  are  all  circumstances 
to  be  regarded  In  determining  whether  In  any 
Instance  the  carrier  has  performed  the  highly 
oneroQS  and  stringent  obligation  Imposed  on 
It  Kuhlen  ▼.  Boston  ft  Northern  St.  Ry. 
Co.,  193  Mass.  841,  79  N.  E.  815,  7  L.  R.  A. 
(N.  8.)  729,  lis  Am.  St.  Rep.  618,  and  cases 
cited ;  Beverley  v.  Boston  Elevated  Ry.,  194 
Mass.  450,  80  N.  ST.  607. 

On  the  other  hand,  a  common'  carrier  does 
not  Insure  to  Its  passengers  Immunity  from 
harm.  It  Is  engaged  In  a  public  service 
which  must  Jtte  managed  In  such  a  manner  as 
to  be  practical  and  adapted  to  tbe  needs  of 
contemporary  society,  twth  as  to  expense, 
convenience,  comfort,  and  rapidity.  Hence 
It  cannot  be  held  responsible  for  manifesta- 
tions of  lawlessness,  heedlessness,  Impetuosi- 
ty or  force  which  a  high  degree  of  prevision 
and  sagacity  could  not'  reasonably  be  expect- 
ed to  forestall.  .  Injury  arising  from  the 
sporadic  act  of  an  Individual  or  the  aggre- 
gated impulses  of  a  throng.  If  outside  the 
limits  of  conduct  reasonably  to  be  apprehend- 
ed by  one  under  a  strong  legal  duty  to  be 
moet  keenly  sensitive  to  gnsird  against  pre- 
ventable wrongs,  affords  no  ground  of  liabil- 
ity. The  carrier  is  not  bound  to  adopt  all 
possible  precautions  nor  every  conceivable 
safeguard  for  the  safety  of  passengers,  nor 
to  exercise  the  utmost  diligence  vrtilch  human 
tngennlty  can  Imagine  to  avert  Injury.  Sim- 
mons V.  New  Bedford  Vineyard  ft  Nantucket 
Steamboat  Ca,  07  Mass.  361,  93  Am.  Dec. 
99 ;  Joy  v.  WInnlsImmet  Co.,  114  Mass.  63 ; 
CNeU  y.  Lynn  ft  Boston  St  Ry.  Oo.,  180 
Mass.  S76,  62  N.  B.  983 ;  Pitcher  v.  Old  Col- 
ony St  Ry.,  196  Mass.  69,  81  N.  B.  876,  18 
L.  It  A.  (N.  S.)  481,  124  Am.  St  Rep.  518: 
Lyons  V.  Boston  Elevated  Ry.,  204  Mass.  227, 
90  N.  E.  419 ;  McCumber  v.  Boston  Elevnted 
By.,  93  N.  E.  698.  These  principles  are  well 
settled  and  have  been  steadily  adhered  to. 
It  Is  not  necessary  to  cite  or  review  the  many 
other  cases  by  which  they  are  lUnstrated,  but 
only  to  apply  them  to  the  f actx  before  ns. 

The  plaintiff  was  a  passenger  upon  one  of 
the  defendant's  open  cars,  and  reached  the 
terminus  of  the  route  near  a  portion  of  the 
Charles  River  reservation,  between  5  and  6 
o'clodk  on  a  Sunday  afternoon  in  May.  She 
was  accompanied  by  her  son  2%  years  old. 
It  was  cnstomary  at  this  terminus,  which 


was  on  a  public  street  for  the  trolley  to  be 
reversed,  tbe  seats  turned  over,  and  for  the 
car  to  start  to  return  on  the  same  track.  At 
tbe  time  of  the-  events  to  be  narrated  tbe  con- 
ductor  was  on  the  rear  platform.  The  motor- 
man  was  at  his  post  on  the  front  platform, 
and  there  was  a  starter  In  the  employ  of  the 
defendant  8  or  10  feet  away  flrom  the  car. 
A  great  many  people  w»e  In  tbe  habit  of 
going  to  this  reservation,  and  a  boathouse 
was  near  by,  where  canoes  were  kept  When 
tbe  car  came  to  a  stop  at  its  terminus  the 
plalntUTa  description  of  what  happened  was 
as  follows:   "I  started  to  get  out  of  the  car. 

•  •  •  There  was  a  crowd  of  people  there. 
There  seemed  to  be  about  100  people  or  more. 
There  was  a  great  crowd  rushed  onto  the  car 
and  started  turning  over  the  seats.  There 
was  a  great  confusion.  I  started  to  get  ont 
of  tiie  car  and  I  waff  pushed  back  •  •  • 
into  my  seat  again.  *  *  *  I  grasped  hold 
Of  the  stanchion,  but  I  was  forced  ba<^  again 
Into  my  seat  •  •  •  [The  child]  was  In 
my  arms.  I  was  going  to  step  down  off  the 
car.    I  had  my  arm  on  the  bade  of  the  seat 

•  •  •  waiting  for  a  chance  to  get  out 
of  the  car  when  this  seat  in  back  was  tamed 
over  and  pinned  my  arm  between  the  backs 
of  the  two  seats.  •  •  •  Pasaengws  [were! 
getting  onto  the  railing  and  on  the  outside 
on  the  right  hand  and  on  the  left  hand  as 
well.  •  •  •  Right  around  me  It  seemed 
that  most  of  [the  seats]  were  turned  over." 
She  farther  testified  that  no  employe  of  the 
defendant  said  or  did  anything  to  restrain 
tbe  crowd  or  assist  her,  and  that  tbe  events 
she  had  described  happened  within  a  period 
of  two  or  ttiree  minutes.  The  plaintiff  offer- 
ed to  show  that  on  preceding  Sundays  of 
1907  and  1906,  at  about  the  same  hour,  there 
had  been  rushing  and  crowding  and  Jostling 
by  passengers  in  getting  upon  tbe  cars  at  this 
place,  but  this  line  of  inquiry  was  excluded 
subject  to  her  exception. 

Evidence  as  to  what  has  been  the  custom 
of  a  crowd  at  a  particular  place  or  under 
special  circumstances  in  boarding  the  de- 
fendant's cars  was  competent  because  a  rail- 
way company  has  reasonable  cause  to  know 
what  has  been  habitually  done  respecting  Itir 
cars.  It  bore  upon  the  care  which  the  de> 
fendant  ought  to  have  exercised  and  the  pro- 
tection which  it  ought  to  have  furnished  to 
its  passengers  who  were  entitled  to  alight 
even  In  the  face  of  a  large  number  of  people 
desiring  to  become  passengers.  Nichols  v. 
Lynn  ft  Boston,  168  Mass.  528,  47  N.  E.  427. 
The  evidence  as  to  the  conduct  of  crowds  of 
the  year  before  the  accident  at  the  same  sea- 
son of  the  year,  when  It  may  be  fairly  in- 
ferred that  conditions  as  to  the  reservation,, 
boathouses  and  use  of  canoes  were  substan- 
tially the  same,  had  some  tendency  in  the 
same  direction.  The  plaintiff  appears  to  have 
gone  far  enough  to  bring  herself  within  the 
oi>eratlon  of  this  rule.  The  fact  that  the  su- 
perior court  excluded  the  line  of  Inquiry  ex- 
cused her  from  maklnz  bq  complete  aa..of-/> 
Tiiqitized  bv  Vj  vJf  V  lv_ 
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fer  of  proof  u  wonid  otherwise  hare  been 
necessary.  It  Is  also  to  be  observed  that  the 
plaintiff  was  a  woman  incumbered  with  a 
small  child  and  entitled  to  protection  com- 
mensurate with  the  Impaired  capacity  to 
care  for  herself  resulting  from  tills  burden. 
Hamilton  t.  Boston  &  Northern  St  By.  Co., 
103  Mass.  324,  79  N.  B.  734.  Her  own  testi- 
mony as  to  the  length  of  time  elapsing  after 
the  car  stopped  and  before  her  Injury  and 
the  facts  that  she  had  once  risen  from  her 
seat  and  been  forced  back  Into  it  by  the  vio- 
lence of  the  crowd  and  having  risen  again  was 
compelled  to  pause  for  opportunity  to  step 
and  that  while  thus  waiting  the  seat  was 
thrown  against  her  tend  to  show  that  the 
boisterousness  was  not  an  instantaneous  act 
without  forewarning,  but  was  of  appreciable 
duration  and  might  be  found  to  have  afford- 
ed in  connection  with  all  the  other  att«idant 
conditions  a  premonition  such  as  to  call  for 
action  on  the  part  of  the  conductor  or  starter. 
<That  this  occurred  upon  a  public  street  rath- 
er than  in  a  station  under  the  exclusive  con- 
trol of  the  defendant  is  not  decisive  in  its 
favor.  It  Is  not  a  question  of  policing  the 
public  way,  but  of  shielding  its  passenger 
while  in  the  car.  Bvidence  of  unruly  conduct 
of  crowds  at  this  place  on  prior  occasions 
when  the  circumstances  were  similar  should 
have  been  received  and  the  case  submitted 
to  the  Jury. 
Ezceptiona  nistained. 


(107  MaH.  SEO 

CX3HEN  T.   IXJNGABINI. 

(Supreme  Judicial  Court  of  Massacbasett*. 

SnffoIIc     Jan.  6,  1011.) 

1.  Appeal  and  Bbbob  (f  eOo*>— Rkvibw— BJt- 

rUSAL     to     DIBKOT     VKBDICTF— iNSUinCIKIlT 

Becobd. 

Tie  Supreme  Judicial  Court  may  refose 
to  review  plaintiff's  exceptions  to  a  refnsal  to 
rale  that  he  was  entitled  to  recover,  where 
the  bill  of  exceptions  does  not  purport  to  rei>ort 
all  the  material  evidence. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  IMg.  tS  2911-291S;  Dec  Dig. 
f  605.*] 

2.  Attachment  (|  374*)— Bubdkw  of  Pboo^- 
ownkbshif, 

One  suing  for  conversion  of  goods  attached 
by  defendant  as  belonrin?  to  a  third  person 
has  the  burden  to  establish  ownership,  though 
It  be  undisputed  that  he  once  owned  the  goods. 
[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent  Dig.  H  1363-1372 ;   Dec.  Dig.  i  374.*] 

S.  Tkoveb  and  Convebsiok  (J  86*)— OwifM- 

SHip-^UBT  Question. 

Plaintiff's  title  to  property,  for  conversion 
of  which  he  sued,  being  disputed,  his  ownership 
could  not  be  ruled  as  a  matter  oi  law. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  H  28S-204;    Dec.  Dig. 
i  68.*] 
4.  BviDEN<JK  (I  588*)  — Cbembiutt— Pbov- 

INCE  or  JUBT. 

The  jnrjr  may  disl)elleve  all  the  material 
parts  of  a  witness   testimony. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  I  688.*]  ^^ 


5.  Tboveb  ard  CoNvaBBioN  (I  40*)— OwmcB- 
SHip  OF  Goods— ENiDENCB— Weight. 

In  an  action  for  converting  goods  claimed 
by  plaintiff,  evidence  held  to  sustain  a  finding 
that  they  belonged  to  a  third  person,  as  whose 
gooda  they  were  attached  by  defendant 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion.  Cent  Dig.  H  282-244 ;  Dec.  Dig.  | 
40.*] 

Bixceptlons  from  Superior  Court,  SnfTolk 
County:  Charles  A.  De  Oourcy.  Judge. 

Action  by  Samuel  A.  Cohen  against  An- 
tonio IiongarinL  Verdict  for  defendant  and 
plaintiff  brings  exceptions.  £2zceptlons  over- 
ruled. 

Wm.  Charak,  for  plaintiff.  W.  M.  Blatt, 
for  defendant 

BUOG,  J.  This  Is  an  action  for  the  oon- 
verslcm  of  certain  property  alleged  to  belong 
to  the  plaintiff.  At  the  close  of  the  evi- 
doice  the  plaintiff  asked  the  court  to  rule 
that  hfe  was  entitled  to  recover.  His  excep- 
tion to  the  refusal  to  grant  this  prayer  pre- 
sents the  only  question  to  be  determined.  A 
brief  answer  to  the  plaintUTs  contention  is 
that  the  bill  of  exceptions  does  not  purport 
to  report  all  the  material  evidence.  Hence 
It  does  not  appear  that  any  harm  has  been 
done  to  him  or  any  error  committed.  But 
as  neither  party  has  argrued  this  point,  we 
consider  the  case  in  another  aspect 

It  was  not  disputed  that  on  August  26^ 
1008,  the  plaintiff  purchased  from  one  who 
had  been  his  partner  the  latter's  interest  in 
a  shoe  store,  whldi  the  two  had  before  con- 
ducted as  copartners.  The  plaintiff  testified 
that  on  the  day  following  he  made  an  agree- 
ment of  conditional  sale  of  this  store  and 
all  Its  stock  with  one  Slegel,  the  price  being 
$3,430,  of  which  the  receipt  of  $1,000  was 
aclcnowledged.  the  title  to  remain  In  the 
plaintiff  ontil  payment  was  made,  and  that 
contemporaneously  be  executed  an  absolate 
bill  of  sale  to  Siegel,  and  placed  it  In  escrow 
to  be  delivered  when  full  payment  bad  been 
made;  that  thereupon  Slegel  entered  Into 
possession  of  the  store  and  conducted  the 
business,  having  the  right  to  make  sales  in 
the  ordinary  course  of  trade;  that  In  Febru- 
ary, 1909,  for  breach  of  the  agreement  he 
took  possession  of  the  store  and  employed 
Slegel  as  his  agent  to  run  the  store  there- 
after; that  except  at  rare  intervals,  after  the 
conditional  sale  the  plaintiff  was  not  at  the 
store,  and  Slegel  was  apparently  in  sole  con- 
trol ;  and  that  on  March  4,  1009,  the  defend- 
ant attached  goods  in  the  store  as  the  prc^ 
erty  of  Slegel.  Several  witnesses  testified 
to  seeing  the  plaintiff  take  i>osse88ion  of  the 
store  In  February,  and  the  agreements  and 
bill  of  sale  were  offered  in  evidence.  The 
plaintiff  made  a  perfect  case  on  paper.  But 
the  defendant  claimed  It  was  a  fraud,  and 
that  the  goods  attached  were  in  truth  the 
property  of  Slegel.  The  question  at  issue 
was,  not  as  claimed  by  the  plaintiff  whether 
the  goods   were  liable  to  attachment,  bnt 
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wbetber  the  defendant  had  conTerted  goods 
which  were  the  property  of  the  plaintiff. 
The  plaintiff  alleged  that  he  waa  the  owner. 
The  burden  waa  on  him  to  prove  that  fact 
It  waB  an  afflrmative  proposition,  and  conld 
not  have  been  ruled  as  matter  of  law  upon 
disputed  evidence^  That  the  plaintiff  once 
owned  the  propert?  was  not  decisive,  nor  did 
It  shift  the  burden  of  proof.  He  stUl  had 
tlie  bnrdoi  of  proving  by  a  preponderance  of 
all  the  credible  evidence  that  he  was  the 
owner  at  the  time  of  the  attachment  Phelps 
V.  Cutler.  4  Oray,  187;  Wylle  v.  Marlnofsky, 
aOl  Mass.  588,  88  N.  B.  44&  The  jury  may 
have  disbelieved  all  the  material  parts  of  the 
plaintiff's  evidence.  Undenbaam  v.  N.  T., 
N.  H.  ft  H.  R.  B.  Co.,  187  Mass.  814,  84  N. 
B.  129.  But  there  was  direct  evidence  tend- 
ing to  contradict  the  claim  of  the  plaintiff 
on  this  point  The  plaintiff  admitted  that 
he  had  stated  that  he  had  sold  the  store. 
Thiere  was  testimony  that  Siegel  had  assert- 
ed that  he  was  proprietor  of  it  He  admit- 
ted that  he  was  Indebted  to  various  New 
Yotk  firms  and  was  a  bankrupt  and  came  to 
Boston  at  about  the  time  be  entered  into 
poesesslon  at  the  store,  and  was  an  entire 
stranger  to  the  plaintiff.  No  corroborating 
evidence  of  check,  deposit  slip  in  bank  or 
otherwise  was  offered  to  support  the  oral 
testimony  of  paymrait  of  only  (1,000  in  Au- 
gust The  business  was  conducted  under  an 
impersonal  name,  which  remained  tbe  same 
during  the  entire  period  under  Inquiry.  The 
terms  of  tbe  alleged  conditional  sale  agree- 
ment might  have  been  found  to  afford  in- 
trinsic indications  of  improbability  so  great 
as  to  amount  to  a  badge  of  fraud.  The  cir- 
cumstances were  such  as  to  warrant  a  find- 
ing that  the  mode  of  dealing  with  the  store 
by  Slegel  as  Its  owner  represented  his  real 
relation  to  it  Raymond  v.  Worcester,  172 
Mass.  205,  51  K  B.  1077. 
Bxceptions  overruled. 

cm  Haco.  188) 

LABIVEB  V.  A'HBARN. 

{Supreme  Judicial  Court  of  Massaclinsetta. 
Suffolk.    Jan.  4,  1911.) 
Pbinoipai.  Ann  Aobnt  (|  96*)— ABOHmBors 
— PuBCHASiita    Matkbial    on    Cbbdit    ov 

OWNBB. 

The  defendant's  contract  with  his  supervis- 
iag  architect  provided  that  the  defendant  should 
famish  the  architect  with  money  sufficient  to 
pay  all  material  bills  within  such  time  after 
the  delivery  of  the  material  as  to  entitle  the 
architect  to  take  the  cash  disconnts,  and  that 
the  architect  should  make  all  contracts  for  the 
famishing  and  erection  of  tbe  different  portions 
of  Uie  bmlding  to  be  erected  on  the  defendant's 
premises,  and  make  contracts  therefor  in  the 
name  of  the  owner;  and  by  a  further  proviso 
defendant  was  to  furnish  on  each  Saturday 
such  sums  of  money  to  cover  the  expenditure 
of  the  necessary  work  as  appeared  to  be  neces- 
sary from  an  estimate  list  made  up  by  the  ar- 
chitect and  furnished  to  the  owner  on  the  pre- 
ceding Friday.  Lumber  was  delivered  on  de- 
fendant's premises  and  used  in  the  construction 
of  the  building  erected  under  his  architect's  su- 


perriBion ;  the  defendant  having  no  actual 
knowledge  as  to  its  delivery  or  use.  Held,  that 
the  architect  had  authoritv  to  contract  for  the 
lumber  on  defendant's  credit 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  {{  2S4-343 ;   Dec.  Dig.  S  96.*} 

Exceptions  from  Superior  Court,  Suffolk 
County ;  John  H.  Hardy,  Judge. 

Action  by  Cyril  J.  Iisrivee  against  Michael 
A'Heam.  Judgment  for  plaintiff,  and  de- 
fendant brings  exceptions.  Elxceptions  over- 
ruled. 

George  W.  Beed,  for  plaintiff.  Samuel  B. 
Cutler  and  Harry  W.  James,  Tor  defendant 

MORTON,  J.  This  case  is  here  on  the  de- 
fendant's exceptions,  and  the  only  queetioa 
is  whether  the  architect  liad  authority  t» 
contract  on  the  credit  of  the  defendant  for 
the  lumber  which  is  the  subject  of  this  suit 
The  lumber  was  delivered  upon  the  defend- 
ant's premises  and  was  used  in  the  construc- 
tion of  a  building  which  he  erected  thereon 
under  the  supervision  and  direction  of  the 
ardiitect,  who  was  acting  in  rdation  thereto 
under  a  written  contract  between  himself 
and  the  defendant  The  defendant  had  no 
knowledge  of  the  delivery  of  the  lumber  or 
that  it  waa  used  in  the  construction  of  the- 
building.  l%e  contract  provided  amongst 
other  things  tliat  the  defendant  "should  fur- 
nish said  architect  a  sum  of  money  sufficient 
to  pay  all  lumber  bills  and  material  bills 
within  such  time  after  the  delivery  of  the 
materials  as  will  enable  the  architect  to 
take  the  cash  discounts";  and  the  conten* 
tl<Hi  of  the  defendant  is  that  this  and  anoth- 
er  similar  provision  in  regard  to  the  defend- 
ant's  furnishing  money  to  the  architect  to 
pay  the  bills  excludes  by  necessary  implica- 
tion any  power  or  authority  on  tbe  part  of 
the  architect  to  pledge  the  defendant's  cred- 
it therefor.  But  the  contract  provides  in 
express  terms  that  the  architect  shall  "make 
all  contracts  for  the  furnishing  and  erection 
of  the  different  portions  thereof  [meaning 
the  building]  for  him  [the  defendant],  and  in 
his  behalf ;  that  be  shall  "receive  bids  for 
various  parts  of  the  work,  and  •  •  • 
make  contracts  therefor  In  the  name  of  tb» 
owner" ;  and  that  the  defendant  shall  "fur- 
nish, by  10  o'clock  a.  m.  on  each  Saturday, 
such  sums  of  money  to  cover  the  expendi- 
tures of  the  preceding  week  as  may  appear 
to  tie  necessary  from  an  estimate  list  made 
up  by  said  architect  and  furnished  said 
owner  [the  defendant]  before  the  dose  of 
business  on  Friday  preceding."  This  last 
provision  dearly  implies  that  the  money  i» 
not  to  be  furnished  till  after  the  bills  are 
contracted,  and,  when  taken  in  connection 
with  the  provision  that  the  architect  is  to 
make  all  contracts  in  the  name  of  and  In  be- 
half of  the  defendant,  plainly  shows  that  it 
was  contemplated  and  understood  between 
the  architect  and  the  defendant  that  the  for- 
mer should  have  authority  to  pledge  the  lat- 
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ter'8  credit  Tor  materials  used  In  the  con- 
Btructlon  of  the  building.     The  rnllngs  re- 
qaested  were,  therefore,  rightly  refused. 
Sxceptioua.  OTerruled. 


<207 
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(Snpreme  Judicial  Ck>nrt  of  Massachusetta. 
Suffolk.    Jan.  4,  1911.) 

1.  Pbincifai.  and  Agent  ({  106*)— Iicpubd 

authoritt— goixecnons. 

One  who  was  merely  authorized  to  collect 
and  receive  the  interest  on  an  overdue  mort- 
gage note,  but  did  not  liave  poasession  of  tlie 
mortgage  or  note,  did  not  have  implied  author- 
ity to  receive  payment  of  the  principal  sum  due. 

[S3d.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  §S  28S-SlO;    Dec.  Dig.  | 

2.  PKINCIPAt    AND    AOENT   (J    148*)— IKPLIKD 

AtrTHOBiTT — NoncK. 

One  who  did  not  know  that  another,  au- 
thorized by  defendants  to  collect  the  interest  on 
an  overdue  mortgage  note,  had  theretofore  col- 
lected an  inatallment  of  the  principal  upon  an- 
other note  held  by  defendants  and  another,  could 
not  have  been  Influenced  by  such  fact,  so  as -to 
have  relied  thereon  in  paying  such  agent  the 
principal  of  the  overdue  note. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  §|  534-552;  Dec.  Dig.  § 
148.*] 

8.  Pbinoipai,  and  Aoewt  (J  148*)— Authobitt 
— LnaiATiONS  o»  Authority— Notice. 
Where  one  bad  not  been  held  out  as  a  gen- 
eral agent,  but  merely  had  authority  from  his 
principal  to  receive  payment  of  the  interest  on 
a  mortgage  debt  it  was  not  necessary  to  show 
knowledge  by  one  dealing  with  him  with  ref- 
erence to  the  mortgage  of  his  limltatioa  of  au- 
thority. 

[E!d.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  If  534-552;   Dec  Dig.  § 

Exceptions  from  Superior  Court,  Suffolk 
County. 

Action  by  Lewis  Bumham  against  George 
H.  Wilson  and  others.  Judgment  for  plain- 
tiff, and  defendants  except  Exceptions  sus- 
tained. 

Wm.  H.  Brown  and  John  H.  Coakley,  for 
plaintiff.    William  H.  Bent,  for  defendants. 

SHELDON,  J.  There  was  ample  evidence 
that  Fisher  was  authorized  by  the  defend- 
ants to  receive  iwyments  of  interest  upon 
the  mortgage  note  here  In  question,  and  that 
is  not  now  In  dispute.  But  we  are  unable  to 
find  In  the  evidence  any  sufficient  support  for 
the  claim  that  Fisher  had  authority  to  re- 
ceive payment  of  the  principal  sum  due.  The 
Judge  at  the  hearing  was  unable  to  find  such 
authority,  although  be  found  that  Simpson, 
when  he  paid  the.  principal  sum  to  Fisher, 
^'believed  and  had  reason  to  believe  that 
Fisher  had  authority  to  receive  payment  of 
the  principal  as  well  as  the  interest";  that 
Is,  that  Fisher  had  been  held  out  to  Simpson 
by  the  defendants  as  having  such  authority, 
80  that  Simpson  was  justified  by  their  con- 
duct In  b^evlng  that  such  was  the  fact 


The  fundamental  question  In  the  tase  la 
whether  this  finding  was  Justified. 

Ndther  the  note  nor  the  mortgage  was  In 
Fisher's  possession.  That  he  had  been  giv- 
en authority  to  collect  and  receive  the  In- 
terest upon  an  overdue  mortgage  note  would 
not,  without  more,  tend  to  Indicate  that  he 
was  authorized  to  receive  payment  of  the 
principal  sum.  Accordingly  this  was  not  of 
Itself  such  conduct  on  the  part  of  the  de- 
fendants as  would  Justify  Simpson  In  belier- 
ing  that  Fisiier  had  the  additional  authority. 
BIggerstaff  v.  Marston,  161  Mass.  101,  104, 
36  N.  E.  785 ;  Murphy  v.  Barnard,  162  Mass. 
72,  77,  88  N.  EV.  29,  44  Am.  St  Rep.  840,  et 
seq.  This  doctrine  has  been  sustained  in 
other  Jurisdictions  In  a  gteat  number  of  de- 
cisions which  have  been  collected  by  the 
industry  of  the  defendants'  counsel,  to  which 
It  Is  not  necessary  now  to  refer. 

The  testimony  ttiat  Fisher  had  collected  an 
Installment  of  the  principal  due  upon  anoth- 
er note  held  by  one  of  the  defendants  and  a 
third  party  had  no  bearing.  It  was  not 
known  to  Simpson,  and  could  not  have  influ- 
enced his  mind  at  all.  He  could  not  Justify 
his  belief  by  reason  of  a  fact  of  which  he 
was  ignorant 

In  Fitzgerald  v.  Beckwlth,  182  Mass.  177, 
65  N.  E.  36,  the  mortgagee  had  authorized 
his  agent  to  receive  payments  of  both  prin- 
cipal and  interest,  and  set  up  only  a  subse- 
quent limitation  of  this  authority,  of  whldii 
no  notice  had  been  given  to  the  mortgagor. 
In  Doyle  V.  Carey,  170  Mass.  337,  49  N.  E. 
651,  the  mortgagee  had  known  of  previous 
payments  of  principal  made  to  her  agent  and 
indorsed  upon  the  note  without  any  objec- 
tion  from  her.  Neither  of  these  cases  Is  ap- 
plicable here. 

Fisher  was  In  no  sense  the  general  agent 
of  either  of  the  defendants,  nor  had  he  been 
held  out  as  such  by  either  of  them;  and 
It  was  not  necessary  to  bring  home  to  Simp- 
son notice  of  any  limitation  of  Fisher's  au- 
thority. 

The  testimony  of  Mrs.  Eastman  was  admit- 
ted de  bene  esse,  and  was  finally  excluded. 
It  cannot  now  be  considered.  It  was  Incom- 
petent as  being  a  private  conversation  be- 
tween husband  and  wife.  This  is  not  now 
disputed. 

It  is  not  worth  while  to  go  further  Into 
detail.  We  have  been  over  all  the  evidence, 
and  have  weighed  with  care  the  suggestions 
made  by  the  plaintiff's  counsel  In  argument 
We  find  no  evidence  to  Justify  a  finding  tiiat 
either  of  the  defendants  held  out  Fisher  as 
having  a  general  agency  about  this  note  and 
mortgage,  or  a  particular  authority  to  recelv« 
payment  of  the  principal.  The  defendant's 
exception  to  the  refusal  of  the  court  to  give 
their  first  request  for  rulings  must  be  sus- 
tained. 

So  ordered. 
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(175  Ind.  128) 

VAU.  et  aL  ▼.  PAGE.    (No.  21,626.) 
(Supreme  Court  of  Indiana.     Jan.  26,  1911.) 

1.  CouBTS  (S  202*)— Pbobatk  Coubts— Pbac- 
TicB — Appeals. 

Where  a  decision  rows  out  of  an^  matter 
connected  with  a  decedent's  estate,  it  is  neces- 
sary to  comply  with  Burns'  Ann.  St.  1908,  S 
2978,  fixing  the  time  for  the  filing  of  an  appeal 
bond  and  the  tianscript  on  appeal  from  deci- 
sions growing  oat  of  any  matter  connected  with 
a  decedent's  estate ;  the  remedy  provided  by 
the  statute  being  exclusive. 

[Ed.  Note.— For  other  cases,  see  Oonrts,  Dec. 
Dig.  I  202.»] 

2.  Coubts  (f  202*)  —  Pbobats  Coubts  — Pbo- 

CEDUBE— TlMB  TO  APPBAL. 

Under  Bums'  Ann.  St.  1908,  gS  2828,  2829, 
2842,  requiring  the  filing  of  claims  against  dece- 
dents, and  prohibiting  actions  by  complaint  and 
snmmons  against  an  administrator  and  others 
jointly  or  severally  liable,  and  authorizing  the 
conrt  on  it  appearing  that  any  one  is  bound 
with  decedent  on  any  contract  which  is  the 
foundation  of  the  claim  to  direct  that  the 
claim  shall  be  amended  by  making  such  person 
a  defendant  in  the  action,  a  proceeding  on  an 
appeal  bond  against  a  deceased  surety,  in  which 
the  principal  and  cosureties  were  made  parties 
defendant,  involves  the  exercise  of  probate 
jurisdiction,  and  an  appeal  from  a  judgment 
on  the  bond  is  govemeif  by  sections  2977  and 
2978,  authorizing  appeals  in  matters  connected 
with  a  decedent's  estate  on  filing  an  appeal 
bond  within  10  days  after  the  decision  com- 
plained of,  and  filing  the  transcript  within  90 
days  after  the  filing  of  the  bond,  and  not  by 
section  672,  requiring  that  appeals  shall  be 
taken  within  one  year  after  final  judgment. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  {  202.*i 

3.  Apfeai,  and  ESbbob  (§  356*)— Failttbe  to 
Fixe  Tbansobipt— Effect. 

l^e  failure  to  file  the  transcript  on  appeal 
within  the  time  fixed  by  statute  for  regulating 
appeals  prevents  the  court  from  acquiring  ju- 
risdiction of  the  appeal,  and  the  court  on  its 
own  motion  must  order  a  dismiasaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f|  1926^  1927;  Dec  Dig.  i 
3o6.*] 

Appeal  from  Circuit  Court,  Wells  County ; 
C  E.  Sturgis,  Judge. 

Action  by  Charles  Page  against  Aaron  T. 
VaU  and  others.  From  a  judgment  for  plain- 
tiff, defendants  appeal.    Dismissed. 

Vesey  &  Yesey,  for  appellants.  Lesh  ft 
Leeb,  for  appellee. 

MOBRIS,  J.  In  April,  1905,  the  appellee, 
Charles  Page,  brought  suit  in  tlie  Miami 
drcolt  court  against  the  Ft.  Wayne  Cooper- 
age Company  for  damages  for  personal  in- 
juries, and  in  the  following  June  recovered 
judgment  in  the  sum  of  |6,500,  from  which  an 
appeal  was  taken  to  the  Appellate  Court, 
the  t>oud  for  the  appeal  Iiarlng  been  executed 
by  said  Cooperage  Company  as  principal  and 
Aaron  T.  VaU,  WiUIam  H.  Niblick,  and  John 
W.  Vail  as  sureties.  The  judgment  of  the 
circuit  court  was  affirmed  by  the  Appellate 
Court,  and  the  cause  was  thereupon  appealed 
to  this  court,  •  which  likewise  affirmed  it. 
After  the  affirmance  of  said  judgment  by  the 


Supreme  Court,  execution  was  issued  against 
the  Cooperage  Company,  but  returned  tinaat- 
Isfied ;  the  said  company  liaTlng  become  In- 
solvent On  November  8,  1906,  said  William 
H.  Niblick  died  intestate  In  Adams  county, 
and  thereafter  his  widow,  Christina  R.  Nib- 
lick, was  appointed  by  the  Adams  circnit 
conrt  as  administratrix  of  bis  estate.  On 
October  8,  1907,  tliis  action  was  commenced 
tfy  appellee  filing  in  tlie  office  of  the  clerk  of 
the  Adams  circuit  court  his  claim  against 
the  said  estate  of  WlUlam  H.  Niblick.  The 
claim  was  founded  on  said  appeal  bond,  al- 
leged a  breach  thereof,  and  demanded  an 
allowance  of  |8,500.  The  admloistratrix  did 
not  allow  the  daim,  and  it  was  thereupon 
transferred  to  the  issue  docket  of  said  Adams 
circnit  conrt  for  trial.  Afterwards  said  ap- 
pellee asked  and  was  granted  leave  to  file  a 
second  paragraph  of  complaint  or  claim, 
making  said  Aaron  T.  Vail  and  John  W.  VaU 
and  the  Ft.  Wayne  Cooperage  Company,  new 
parties  defendant,  for  whom  process  was  is- 
sued. Said  Aaron  T.  VaU  and  John  W. 
Vail  entered  a  special  appearance,  and  filed 
motions  to  quash  the  summons,  wbi(di  mo- 
tlons  were  sustained.  Thereupon  the  admin- 
istratrix filed  her  petition,  in  which  she  rep- 
resented tliat  the  bond  sued  on  was  execut- 
ed by  said  Cooperage  Company  as  principal, 
and  Aaron  T.  VaU  and  John  W.  VsU  and  her 
decedent  as  sureties,  and  she  prayed  that 
the  claim  be  amended  and  the  Cooperage  Com- 
pany and  tlie  VaUs  be  ordered  made  parties 
defendant  thereto.  Tills  petition  was  grant- 
ed, and  the  court  ordered  the  plaintiff  to 
amend  his  claim  making  the  company  and 
said  Vails  defendants,  which  was  thereupon 
done,  and  on  motion  of  plaintiff  the  court 
ordered  the  issuance  and  service  of  proceas 
on  the  new  defendants.  After  the  service  of 
new  process,  various  motions  were  made  by 
defendants,  and  the  venae  of  the  cause  was 
changed  to  the  Weils  circuit  court  On  May 
15,  1909,  the  cause  was  at  issue,  and  was 
tried  by  the  court  without  a  jury.  On  Sep- 
tember 23,  1909,  judgment  was  rendered  by 
tlie  Wells  circuit  court,  in  favor  of  appeUee, 
against  the  Cooperage  Company  as  princ4)a> 
and  Christina  B.  Niblick  as  administratrix 
of  the  estate  of  William  H.  Niblick  an^ 
Aaron  T.  VaU  and  John  W.  Vail  as  sureties 
in  the  sum  of  $8,198.79  and  costs.  From  that 
judgment  this  appeal  Is  prosectited.  During 
the  progress  of  the  cause  Christina  K.  Nib- 
lick and  Jesse  O.  NibUck  were  made  parties 
defendant  All  of  said  defendants  are  nam- 
ed in  this  appeal  as  appellants,  but  Aaron 
T.  VaU  alone  has  assigned  errors. 

March  2,  1910,  the  transcript  was  filed  in 
the  office  of  the  clerk  of  tliis  court  The 
cause  was  submitted  AprU  1,  1910,  and  on 
May  20th  appellants'  briefs  were  filed.  On 
June  27th  appellee  filed  his  motion  to  dis- 
miss the  appeal,  and  at  the  same  time  filed 
his  briefs  on  the  merits.    On  August  8th  ap- 
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pellant  filed  his  reply  brief  on  the  merits, 
and  hlB  brief  on  appellee's  motion  to  dismiss 
the  appeal.  The  appellee's  motion  to  dis- 
miss, among  other  causes,  is  based  on  the 
failure  of  appellant  to  file  the  transcript 
within  the  time  required  by  the  section  297S, 
Bums'  Ann.  St.  1908.  As  .the  transcript  was 
not  filed  until  after  the  lapse  of  more  than 
100  days  from  the  date  of  the  Judgment,  and 
as  no  bond  was  ever  filed,  it  becomes  neces: 
sary  to  decide  whether  this  appeal  is  gov- 
erned by  the  proTlsions  of  the  Civil  Code 
(Bums'  Ann.  St  1908,  {  672),  or  by  sections 
2977  and  2978,  Bums'  Ann.  St.  1908.  These 
latter  sections  are  sections  228  and  229  of 
the  decedents'  estates  act  of  1881,  the  lat- 
ter of  which  was  amended  for  the  last  time 
in  1899.  Acts  1899,  p.  379.  Said  section 
2977  provided  that  "any  person  feeling  him- 
self aggrieved  by  any  decision  of  a  ctrcolt 
court  •  *  •  growing  out  of  any  matter 
connected  with  a  decedent's  estate  may  pros- 
ecute an  appeal  to  the  Supreme  Court,  upon 
filing  with  the  clerk  of  the  drcnlt  court  a 
bond,"  etc.  The  following  section  (2978) 
provides  that  "such  appeal  bond  shall  be  filed 
within  10  days  after  the  decision  complained 
t>f  is  made.  *  *  •  The  transcript  shall  be 
tiled  in  the  Supreme  Court  within  90  days 
after  filing  the  appeal  bond.    •    •    • " 

Does  the  Judgment  appealed  from  grow 
out  of  "any  matter  connected  with  a  dece- 
dent's estate"?  If  so,  this  appeal  should  be 
dismissed.  Since  the  decision  in  Seward  v. 
Clark  (1879)  67  Ind.  289,  overraling  Hamlyn 
V.  Nesbit  (1871)  37  Ind.  284,  it  has  been  held 
in  an  unbroken  line  of  dedslons  that,  If  the 
decision  grows  out  of  any  matter  connected 
with  a  decedent's  estate,  It  is  necessary  to 
comply  with  the  provisions  of  said  section 
2978,  or  provisions  of  Ilka  character  in  ear- 
lier statutes,  and  that  this  remedy  is  exclu- 
sive. Bell  V.  Mousset  (1880)  71  Ind.  847; 
Yearley  v.  Sharp  (1884)  96  Ind.  409;  Brown- 
ing V.  McCracken  a884)  97  Ind.  279;  Miller 
V.  Carmlchael  (1884)  98  Ind.  236;  Bennett 
V.  Bennett  (1885)  102  Ind.  86,  1  N.  E.  199; 
Rlnehart  v.  Vail  (1885)  108  Ind.  159,  2  N.  E. 
380;  Webb  t.  Simpson  (1885)  105  Ind.  327, 
4  N.  E.  900;  Galentlne  v.  Wood  (1893)  137 
Ind.  532,  35  N.  E.  901 ;  Beaty  v.  Voris  (1894) 
138  Ind.  265,  37  N.  E.  785;  Harrison  Nat 
Bank  t.  Culbertson  (1806)  147  Ind.  611,  45 
N.  E.  657,  47  N.  E.  13;  Chipman  v.  Wells 
(L904)  34  Ind.  App.  1,  72  N.  B.  172. 

While  this  court  has  suggested  In  many 
of  said  cases  that  the  object  of  the  General 
Assembly  In  said  enactments  was  to  hasten 
the  settlement  of  decedents'  estates,  it  ap- 
pears to  be  settled  that  the  test  applied  in 
the  determination  of  the  question  Is  whether 
or  not  the  probate  Jurisdiction  of  the  ti^al 
court  was  Involved.  In  Koons  v.  Mellett 
(1889)  121  Ind.  585,  23  N.  E.  95,  7  L.  B.  A. 
231,  this  court  said:  "The  rule  to  be  de- 
duced from  the  decisions  upon  the  subject 


is  that  in  all  proceedings  under  the  law  pro- 
viding for  the  settlement  of  a  decedent's  es- 
tate, where  the  exercise  of  the  probate  Juris- 
diction of  the  court  is  invoked  the  appeal  is 
governed  by  sections  2G09,  2610,  Burns'  Ann. 
St  1894."  Galentlne  v.  Wood,  supra;  Webb 
V.  Simpson,  supra;  Harrison  Nat.  Bank  v. 
Culbertson,  supra;  Mason  v.  Roll,  130  Ind. 
260,  29  N.  E.  1135.  Did  the  decision  of  this 
cause  involve  the  probate  Jurisdiction  of  the 
trial  court?  The  foundation  of  the  action 
was  the  appeal  bond,  executed  by  decedent 
Niblick,  as  one  of  the  sureties.  Section  2828, 
Bums'  Ann.  St  1908,  compelled  the  claimant 
in  order  to  recover  from  the  administrator, 
to  file  his  claim  with  the  clerk  of  the  court 
having  Jurisdiction  of  the  estate.  Section 
2829,  Bums'  Ann.  St  1908,  forbids  the  bring- 
ing of  any  action  by  complaint  and  summons 
against  the  administrator  and  other  persons 
upon  any  contract  Jointly,  or  Jointly  and  .sev- 
erally, executed  by  decedent  and  such  other 
persons.  Section  2842,  Burns'  Ann.  St  1908, 
provides,  among  other  things,  that  if  it 
shall  be  shown  to  the  court  that  any  person 
Is  bound  with  the  decedent  on  any  contract 
which  Is  the  foundation  of  the  claim,  the 
court  shall  direct  that  the  claim  be  amended 
by  making  such  person  a  defendant  in  the 
action,  and  thereafter  the  action  shall  be 
prosecuted  against  him  as  a  codefendant 
with  the  administrator,  and  Judgment  shall 
be  rendered  accordingly.  It  thus  becomes 
evident  that  this  proceeding  throughout  In- 
volved the  exercise  of  the  probate  Jurisdic- 
tion of  the  court  and  in  no  other  Jurisdic- 
tion could  the  claimant  have  obtained  a  com- 
plete remedy;  and,  furthermore.  It  appears 
that  the  decedents'  estates  act  embraced  pro- 
visions for  every  necessary  proceeding  had 
In  this  case.  It  is,  however,  most  earnestly 
contended  by  counsel  for  appellant  that  con- 
ceding that  this  appeal  is  governed  by  the 
decedents'  estates  act,  and  not  by  the  Civil 
Code,  nevertheless  appellee  has  waived  his 
right  to  Insist  on  a  dismissal  because  the 
motion  to  dismiss  was  made  after  submis- 
sion, and  on  the  same  day  that  he  filed  briefs 
on  the  merits  of  the  appeal. 

Without  discussing  the  question  of  the 
waiver  of  the  right  to  file  the  petition  to 
dismiss  by  reason  of  the  failure  to  file  the 
bond,  it  Is  sufllcient  to  say  that  by  the  fail- 
ure to  file  the  transcript  within  the  statutory 
period  of  100  days  this  court  never  acquired 
Jurisdiction  of  the  appeal,  and  in  such  caao 
it  would  be  the  duty  of  the  court  on  Its  own 
motion  to  order  a  dismissal.  Flory  v.  Wil- 
son (1882)  83  Ind.  391;  Simons  v.  Simons 
(1801)  129  Ind.  248,  28  N.  B.  702;  Smythe  v. 
Boswell  (1888)  117  Ind.  865,  20  N.  E.  263; 
Michigan  Mutual  Ins.  Co.  v.  Frankel  (1898) 
151  Ind.  534,  50  N.  E.  304 ;  Miller,  Adm'r,  v. 
Carmlchael,  supra;  Nordyke  v.  Eltzpatrick 
(1903)  162  Ind.  663,  71  N.  SL'  40. 

Appeal  dismissed. 
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(47  Ind.  A..  8S) 

INDIANAPOLIS  TRACTION  &  TERMINAL 
CO.  et  aL  ▼.  SPRINGER. 

(No.  6,970.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Jan.  26,  1911.) 

1.  Stbebt  Railboads  (§  111*)— Injuries  to 

TBAVELBB— NeOUQENCIS — COKPI.AINT. 

A  complaint  which  alleces  that  a  street 
railway  company  negligently  permitted  a  hole 
to  remain  between  its  traoc,  with  knowledge 
thereof,  and  negligently  failed  to  repair  and 
guard  it,  that  plaintiff  while  riding  a  bicycle 
ran  into  the  hole,  and  was  thrown  on  the  track, 
and  that  while  lying  on  the  track  the  company 
and  its  servants  negligently  ran  a  car  over 
him,  inflicting  injaries,  charges  negligence  in 
permitting  the  hole  to  remain  ungnarded,  and 
also  charges  negligence  in  the  operation  of  the 
car,  bnt  neither  act  of  negligence  is  dependent 
on  the  other,  and  proof  of  eitiier  supports  a  ver- 
dict for  damages. 

[Bd.  Note.— For  other  cases,  see  Street  Rail- 
roads, CJent.  Dig.  M  225,  226;  Dec.  Dig.  {  Jll.*] 

2.  Municipal  Cobpobations  (§  757*)— Defec- 
tive  STBBETB— LlABILITT. 

A  city  must  maintain  in  a  reasonably  safe 
manner  a  street  on  which  street  cars  are  op- 
erated, notwithstanding  the  duty  of  the  street 
railway  company  to  keep  in  repair  a  part  of  the 
street,  and  the  city  is  liable  for  negligently  fail- 
ing to  repair  a  defect  within  the  part  of  the 
street  required  to  be  kept  in  repair  by  the  com- 
pany. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  f  1593;  Dec.  Dig.  { 
757.*] 

3.  Stbebt  Railboads  (8  86*)- Paving  Stbket 

— STATUTOBT    DtTTT. 

Under  Bums'  Ann.  St.  1908,  §  5649,  pro- 
viding that  every  street  railway  franchise  shall 
Inquire  the  company  to  pave  the  space  occupied 
by  and  between  the  tracks  and  for  a  space  of 
eighteen  inches  on  the  outside  thereof,  and  to 
keep  the  same  in  repair,  the  failure  of  a  street 
railway  company  to  repair  the  street  within 
its  tracks  is  a  violation  of  a  statutory  duty,  and 
it  is  liable  for  resulting  injury. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  8§  173,  183-187  ;•  Dec.  Dig.  § 
86.*] 

4.  Stbeet    Railboads   (§   78*)— Failurb   to 

REPAIB   STBEETS— LIABII.ITT— Teacks. 

The  agreement  in  a  lease  by  a  street  rail- 
way company  of  its  franchise,  executed  as  an- 
thoriaed  by  Bums'  Ann.  St.  1908,  gS  5651,  56.52, 
5654.  providing  that  as  a  part  of  the  consid- 
eration the  lessee  assumes  and  agrees  to  pay  all 
claims  against  the  street  railway  company  aris- 
ing out  of  contract  or  tort,  is  for  the  benefit  of 
one  injured  through  the  negligence  of  the  com- 
pany, and  he  may  sue  the  lessee  thereon,  and 
the  company  is  not  a  necessary  party  to  an  ac- 
tion by  him. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, (Jent  Dig.  §i  168,  169;  Dec.  Dig.  § 
7a«] 

5.  Stbket  Railboads  (|  102*)- Injubies  to 
Pedestbian— Pboximate  Cause. 

A  bicycle  rider  fell  into  a  hole  between 
street  car  tracks  on  a  street,  and  waa  thrown 
onto  the  track.  While  he  lay  there  a  car  ran 
over  him.  The  company  was  guilty  of  negli- 
gence in  pennitting  the  hole  to  remain  in  the 
street.  Held,  tha'  'lie  proximate  cause  of  the 
accident  was  the  hole  m  the  street;  and  the 
fact  that  the  company  was  not  guilty  of  negli- 


gence in  the  operation  of  its  car  did  not  pre- 
vent a  recovery. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  i  186;   Dec.  Dig.  i  102.*] 

6.  Negligence  (J  56*)— "Pboxhiate  Cause." 

"Proximate  cause'*  is  that  cause  which  in 
natural  and  continuous  sequence,  unbroken  by 
any  efficient  intervening  cause,  produces  the  re- 
sult complained  of,  and  without  which  that  re- 
sult would  not  have  occurred.  By  "proximate 
cause"  is  intended  an  act  which  directly  pro- 
duced or  concurred  directly  to  produce  the  in- 
jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  Sf  69,  70;   Dec.  Dig.  {  56.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5758-5769;   voL  8,  p.  7771.] 

7.  Tbial  (I  296*)  —  iRSTBUonoNS  —  Objec- 
tions. 

Where  an  objection  is  made  to  the  giving  of 
several  instructions  on  the  court's  own  mo- 
tion, the  instructions  must  be  considered  togeth- 
er to  determine  whether  they  correctly  state 
the  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  {{  703-717;  Dec  Dig.  S  295.*] 

8.  Municipal  C!obpobations  (§  800*)— Defec- 
tive   StBEETB  —  NEOLIOENCE  —  FtlOXULATE 

Cause. 

A  bicycle  rider  fell  into  a  hole  between 
street  car  tracks  on  a  street,  and  while  he  lay 
on  the  tracks  a  car  negligently  operated  ran 
over  him.  The  city  was  guilty  of  negligence  in 
permitting  the  hole  to  remain  in  the  street 
Held,  that  the  city  was  liable  for  the  Injuries 
received,  for  the  efficient  cause  of  the  injary 
was  the  defective  hole. 

[Ed.  Note.— For  other  cases,  see  Municipal 
(Corporations,  Cent  Dig.  §{  1666-1671;  Dec. 
IHg.  8  80O.*i 

9.  Neouqence  (8  62*)— Proximate  Cause— 
intebvknino  aobnct. 

Intervening  agencies  to  intermpt  the  car- 
rent  of  responsible  connection  between  negli- 
gent acts  and  injuries  must  entirely  supersede 
the  original  culpable  act,  and  be  in  themselves 
responsible  for  the  injury,  and  must  be  of  such 
character  that  they  could  not  have  been  fore- 
seen or  anticipated  by  the  original  wrongdoer, 
and  where  it  required  both  agencies  to  produce 
the  result,  or  where  both  contributed  thereto 
as  concurrent  forces,  the  presence  of  one  would 
not  exculpate  the  other,  because  it  would  still  be 
an  efficient  cause  of  the  injury. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  88  76-79;    Dec.  EHg.  8  62.*] 

10.  Municipal  Cobpobations  (g  800*)— De- 
fective Streets — Neolioencs— LiABiLcrr— 
PBoxiuATE  Cause. 

Where  an  injury  to  a  person  caused  by  a 
hole  in  a  street  between  a  street  car  track  was 
caused  by  the  negligence  of  the  city  and  of  the 
street  railway  company  failing  to  repair  or 
guard  the  defect,  the  ci^  would  not  be  relieved 
from  liability  because  the  company  was  guilty 
of  negligence;  the  person  injured  not  being  re- 
sponsible for  either  of  the  causes  and  being'  free 
from  fault. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  CJent  Dig.  88  1666-1671;  Dec. 
Dig.  8  80O.*j 

11.  Tbial  (8  295*)  —  Ihstbuctions  —  Requi- 
sites. 

An  instruction  is  not  objectionable  as  omit- 
ting essential  elements,  where  such  elements  are 
contained  in  another  instmction,  since  the  in- 
structions must  be  read  together. 

[Ed.  Note.— For  other  cases,  see  Trial,  CJent. 
Dig.  §8  703-717;   Dec.  Dig.  8  295.*] 
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12.  TbiaIi  Q  869*)  —  Vbbdiot  —  SPKCtiX  Veb- 

DICT. 

Where  the  answers  to  the  interro^tories  in 
a  special  verdict  and  the  general  verdict  are  not 
inconsistent,  the  general  verdict  must  stand. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i§  857-860;   Dec.  Dig.  {  859.»] 

Appeal  from  Circuit  Court,  Hancock  Coun- 
ty;   R.  L.  Mason,  Judge. 

Action  by  William  N.  Springer  by  Anna 
Hewitt,  bis  next  friend,  against  the  Indian- 
apolis Traction  &  Terminal  Company,  and  the 
city  of  Indianapolis.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

F.  Winter,  W.  H.  Latta,  Cook  &  Cook,  F. 
B.  Matson,  and  O.  D.  Bowen,  for  appellants. 
P.  W.  Bartholomew,  Uriah  S.  Jackson,  and 
Earl  Sample,  for  appellee. 

IBACH,  J.  Appellee,  by  his  next  friend, 
brought  this  action  in  the  Marion  superior 
court  against  the  appellants  to  recover  dam- 
ages .for  personal  injuries  alleged  to  have 
been  received  by  him  through  their  negli- 
gence. The  venue  was  afterwards  changed 
to  the  Hancock  circuit  court 

The  complaint  Is  to  two  paragraphs.  The 
negligence  charged  In  the  first  paragraph  is 
that  the  Indianapolis  Street  Railway  Com- 
pany carelessly  and  negligently  permitted  a 
bole,  eight  inches  deep,  three  feet  long,  and 
one  foot  wide,  to  exist  and  remain  unre- 
paired, between  its  tracks  at  a  point  on 
Massachusetts  avenue  in  the  dty  of  Indian- 
apolis and  in  its  right  of  way,  with  knowl- 
edge thereof;  ttiat  said  hole  was  carelessly 
and  neglig^itly  permitted  to  remain  un- 
guarded and  unrepaired  for  a  long  time  prior 
to  the  date  of  the  injury  complained  of ;  that 
on  April  11,  1002,  appellee  was  riding  a  bi- 
cycle southwest  on  said  avenue;  that  said 
bicycle  ran  and  fell  into  said  hole  and  threw 
appellee  prostrate  in  and  upon  the  said  rail- 
way company's  tracks;  that  while  he  lay 
there  in  plain  view  the  said  railway  com- 
pany and  its  servants  carelessly  and  negli- 
gently ran  one  of  its  said  cars  against  and 
over  and  upon  said  api)ellee,  Inflicting  the 
injuries  for  which  he  sues.  Said  paragraph 
also  avers  that  since  April  11,  1002,  the  Indi- 
anapolis Street  Railway  Company  has  leaned 
to  appellant  company  all  its  rights,  privi- 
leges, and  franchise  in  and  to  and  over  the 
tracks  and  right  of  way  as  set  forth  in  the 
complaint  that  as  a  part  consideration  for 
said  lease  appellant  company  assumed  and 
agreed  to  pay  all  claims  against  the  lessor 
arising  out  of  contract  or  tort.  The  second 
paragraph  alleges  substantially  the  same 
facts  as  to  the  railway  company  as  are  charg- 
ed in  the  flrst  paragraph,  and,  in  addition, 
charges  that  the  city  of  Indianapolis  had 
during  the  year  1002  complete  control  and 
supervision  of  all  tbe  streets  and  highways 
situated  within  its  limits;  that  Massachn- 
setts  avenue  is  a  public  street  situated  with- 
in said  city,  and  that  the  said  railway  com- 


pany and  said  city  carelesdy  and  negligent- 
ly maintained  a  bole  open  and  unguarded 
between  the  tracks  of  said  railway  company, 
etc. 

Appellant  company .  answered  by  general 
denial.  A  demurrer  to  the  second  paragraph 
was  filed  by  appellant  city,  which  was  over- 
ruled, and  an  answer  filed  in  general  denlaL 
A  trial  was  had  by  Jury,  resulting  In  a  ver- 
dict against  appellant  company  on  both  par- 
agraphs, and  tbe  appellant  city  on  the  second 
paragraph.  With  the  general  verdict  the 
Jury  returned  answers  to  interrogatories. 
Over  appellant's  separate  motions  for  Judg- 
ment on  the  answers  to  interrogatories,  Judg- 
ment was  rendered  on  the  verdict  in  favor  of 
the  appellee  against  the  appellants  Jointly. 

Appellants'  separate  motions  for  a  new  tri- 
al were  overruled,  and  these  rulings  are  as- 
signed as  error.  The  first  point  argued  by 
appellant  company  is  that  the  trial  court 
erred  in  overruling  its  motion  for  Judgment 
in  its  favor  upon  the  interrogatories,  and 
answers  thereto  returned  by  tbe  Jury,  not- 
withstanding the  general  verdict.  It  Is  in- 
sisted in  the  presentation  of  this  point  that 
the  only  charge  of  actionable  negligence 
against  the  appellant  company  is  that  the 
Indianapolis  Street  Railway  Company,  its 
predecessor,  after  plaintiff  had  fallen  upon 
its  track.  In  the  path  of  its  incoming  car,  neg- 
ligently and  carelessly  ran  its  car  over  the 
plaintiff.  We  cannot  agree  with  counsel  in 
their  contention.  It  is  true  that  the  com* 
plaint  charges  negligence  on  the  part  of  said 
railway  company  as  above  set  out,  bnt  it  also 
charges  that  the  Indianapolis  Street  Railway 
Company  negligently  and  carelessly  main- 
tained and  negligently  and  carelessly  per- 
mitted a  certain  hole  to  exist  and  remain  un- 
repaired between  its  tracks,  and  in  its  right 
of  way,  with  knowledge  thereof,  and  careless- 
ly and  negligently  failed  to  repair  the  same, 
and  permitted  said  hole  to  r^nain  tmguarded 
for  about  two  months  prior  to  the  date  of 
the  Injury.  The  fact  that  the  complaint  also 
charges  said  railway  company  with  negli- 
gence in  the  manner  in  which  it  operated  its 
car  does  not  in  any  way  add  to  or  detract 
from  the  remaining  averments  of  the  com- 
plaint. The  negligent  act  alleged  in  the  run- 
ning of  tbe  car  is  only  one  of  tbe  acts  of  neg- 
ligence described.  Neither  of  said  acts  of 
negligence  is  dependent  upon  the  other,  and 
the  proof  of  either  would  support  a  verdict 
for  damages.  It  is  shown  by  the  evidence 
that  Massachusetts  avenue  is  one  of  the  pub- 
lic streets  in  the  city  of  Indianapolis ;  tliat  a 
hole  was  permitted  to  remain  therein  for  a 
long  time,  both  defendants  having  knowledge 
of  said  defect ;  that  said  hole  or  defect  was 
within  that  portion  of  the  street  required  to 
be  paved  and  kept  In  repair  by  said  rail- 
way company.  It  was  tbe  duty"  of  said  city 
to  maintain  said  street  in  a  reasonably  safe 
condition  for  ordinary  travel,  and  a  like  duty 
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rested  upon  the  Indianapolis  Street  Railway 
Company  as  to  that  portion  of  the  street  be- 
tween Its  tracks.  Knonll  y.  City  of  Logans- 
port,  26  Indi  App.  206,  59  N.  B.  347,  84  Am. 
St.  Rep.  282;  Elliott  on  Roads  and  Streets 
(2d  Ed.)  art  772.  The  duty  on  the  part  of 
the  railway  company  to  repair  the  street  in 
question  was  one  Imposed  by  law,  and  a  fall- 
are  80  to  do  rendered  said  railway  company 
liable  for  any  Injury  resulting  therefrom. 
Boma'  Ann.  St  1908,  §  5649. 

It  Is  Insisted  that  It  appears  from  the  com- 
plaint that  the  appellant  company  Is  operat- 
ing under  a  lease  from  the  Indianapolis 
Street  Railway  Company,  and  that  the  old 
company  was  still  In  existence  at  the  time 
this  action  was  begun,  and  was  within  the 
jurisdiction  of  the  court,  and  should  have 
been  made  a  party  to  this  action,  and  that 
there  Is  no  privity  of  contract  between  him 
and  either  party  to  the  contract  The  lease 
In  question  does  not  enumerate  any  particu- 
lar person  or  persons  or  form  of  claims,  but 
included  all  persons  coming  wltUn  the  scope 
of  Its  provisions.  It  leaves  the  character  of 
the  claim,  the  amount  due,  and  the  person 
to  wliom  It  l8  due  all  for  future  considera- 
tion. Snch  an  agreement  must  be  construed 
to  be  for  all  intents  and  purposes  an  agree- 
ment for  the  benefit  of  this  plaintiff  and  oth- 
er claimants,  and  such  doubtless  was  the 
Intention  of  the  parties  to  the  contract  Am. 
i  Bng.  Enc.  of  Law  {2d  Ed.)  180,  and  au- 
thorities cited;  Beach  on  Railroads,  8  553; 
Cleveland,  etc..  Railway  Co.  v.  Prewltt  134 
Ind.  657,  33  N.  B.  367.  Authority  is  given  to 
sell  the  franchise  and  properties  of  street 
railway  companies  and  to  lease  the  same. 
Bums'  Ann.  St.  1908,  §§  5651,  6652,  5664.  It 
appears,  also,  from  the  record  In  this  case 
that  an  agreement  was  made  when  the  cause 
was  tried  in  the  court  below  that  the  Indian- 
apolis Traction  &  Terminal  Company  was  the 
successor  of  the  Indianapolis  Street  Railway 
Company.  It  also  appears  from  the  portion 
of  the  lease  in  evidence  that  the  lessee  was 
to  pay,  as  and  when  they  became  due  and 
payable,  all  debts  and  obligations  of  and 
rigtatfnl  claims  and  demands  against  the  les- 
sor, existing  at  the  commencement  of  the 
term  of  the  lease,  and  whether  arising  out  of 
contract  or  tort;  and  In  receiving  the  prop- 
erties and  the  rights  and  tracks,  etc.,  of  the 
Indianapolis  Street  Railway  Company,  as 
a  part  of  the  consideration  of  the  lease,  it 
cannot  be  now  heard  to  say  that  it  is  not 
liable  to  any  third  party,  In  whose  Interest 
and  for  whose  benefit  the  contract  was  made. 
The  Indianapolis  Street  RaUway  was  not  a 
necessary  party  to  a  complete  determination 
of  the  action.  Jefl^ersonvllle,  etc:,  Railway 
Co.  V.  Hendricks,  41  Ind.  60;  U.  S.  Capsule 
Company  v.  Isaacs,  23  Ind.  App.  533,  55  N. 
E.  832;  Sloan  v.  Central  Iowa  Ry.  Co.,  62 
Iowa,  728,  16  N.  W.  331;  Wabash  Ry.  06.  v. 
Stewart,  41  ni.  App.  640;  Hanlon  v.  Smith 
(C.  C.)  175  Fed.  198;  Gray  v.  Grand  Trunk 
Ry.  Co.,  156  Fed.  745,  84  a  C.  A.  892;  Thomp- 


son V.  Northern  Pac.  R.  Co.,  93  Fed.  384,  35 
C.  C.  A.  357.  In  their  answers  to  interrogato- 
ries numbered  38  to  42,  the  jury  found  there 
was  a  defect  in  the  pavement  south  of  the 
north  rail  of  the  south  track,  about  four  inch- 
es deep,  six  inches  wide,  and  from  three  to  four 
feet  long,  and  by  their  answer  to  interroga- 
tory No.  9,  they  found  that  the  hole  caused 
the  plaintiff  to  fall.  Conceding,  as  is  insist- 
ed by  counsel  for  appellant  company,  that  the 
jury  found  by  their  answers  to  Interroga- 
tories that  the  railway  company  was  not 
guilty  of  negligence  in  the  operation  of  its 
car,  thla  would  not  necessarily  render  said 
answers  in  Irreconcilable  conflict  with  the 
general  verdict  Appellee  was  riding  in  a 
place  where  he  had  a  right  to  be,  and  If  it 
had  not  been  for  the  hole  In  the  street,  as 
alleged  in  plalntifTs  complaint  he  wotild  not 
have  been  Injured.  The  presence  of  the  hole 
in  the  street  was  the  proximate  cause  of  the 
injury.  "Proximate  cause"  may  be  defined 
as  "that  cause  which  in  natural  and  continu- 
ous sequence,  unbroken  by  any  efflolent  in- 
tervening cause,  produces  the  result  com- 
plained of,  and  without  which  that  result 
would  not  have  occurred."  "By  'proximate 
cause'  is  intended  an  act  which  directly  pro- 
duced or  concurred  directly  to  produce  the 
injury."  The  hole  in  the  street  into  which 
appellee's  bicycle  ran,  and  threw  him  on  the 
track  of  the  street  railway  company,  caus- 
ing him  to  be  nm  over  by  one  of  the  cars 
of  said  company,  was  the  proximate  cause  of 
the  injury  complained  of  by  this  appellee. 

Objection  Is  made  on  behalf  of  appellant 
company  to  certain  instructions  given.  The 
first  objection  is  the  court  erred  in  giving  to 
the  jury  the  second  instruction  asked  by 
plaintiff.  The  same  objection  Is  made  to  the 
giving  of  Instruction  No.  1,  requested  by  plain- 
tiff. These  objectlonB  are  based  upon  the 
ground  that  the  railway  company  owed  no 
duty  to  ke^  that  portion  of  the  street  oc- 
cupied by  its  tracks  in  a  reasonably  safe  con- 
dition t(a  travel,  and  that  there  was  no  stat- 
ute law  imposing  a  duty  not  to  permit  the 
pavement  in  the  street  occupied  by  it  to  be- 
come defective^  nor  imposing  upon  It  tlie 
duty  to  guard  or  repair  the  street  In  our 
view  of  the  case,  such  objections  are  not 
tenable.  The  statute  seems  to  be  plain.  The 
defective  condition  of  the  street  and  the 
length  of  time  it  was  allowed  to  remain  in 
snch  defective  condition  and  the  failure  to 
guard  such  defect  were  material  ix>lnts  at  is- 
sue In  the  case,  and  the  court  rightfully  in- 
structed the  jury  upon  this  feature,  and  he 
committed  no  error  in  giving  the  Instructions 
which  he  did,  because  .they  clearly  stated 
the  law  applicable  to  the  case  made  by  the 
evidence.  Objection  was  also  made  to  the 
giving  of  instructions  nxuubered  4,  5,  6,  and 
7  on  the  court's  own  motion.  These  instruc- 
tions must  aU  be  considered  together,  and, 
when  so  considered,  we  conclude  that  the 
court  below  Instructed  the  Jury  clearly  up- 
on the  law  applicable  to  the  case,     vjvjvic 
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The  appellant  <dty  InsistB  that,  when  the 
appellee  was  thrown  Into  the  street,  the  neg- 
llgmce  of  the  city  bad  spent  Itself,  and  ap- 
pellee was  uninjured,  and  he  was  thereafter 
Injured  by  an  Independent  agency,  and  this 
independent  agency  became  the  proximate 
cause  of  the  injury.  Our  attention  has  not 
been  directed  to  an  instance  where  the  law 
has  been  applied  upon  that  theory  under 
such  drcnmstances  as  are  revealed  in  this 
case.  It  has  been  held  repeatedly  that  "in- 
tervening agencies  sometimes  interrupt  the 
current  of  responsible  connection  between 
negligent  acts  and  Injuries,  but  as  a  rule 
these  agencies,  in  order  to  accomplish  such 
results,  must  entirely  supercede  the  original 
culpable  act,  and  be  In  themselves  respon- 
sible for  the  Injury,  and  must  be  of  such 
character  that  they  could  not  have  been'  fore- 
seen or  anticipated  by  the  original  wrong- 
doer. If  it  required  both  agencies  to  produce 
the  result,  or  if  both  contributed  thereto  as 
concurrent  forces,  the  presence  and  existence 
of  one  will  not  exculpate  the  other,  because 
it  would  still  be  an  efficient  cause  of  the  In- 
Jniy."  White  Sewing  Machine  Co.  v.  Hidi- 
ter,  2  Ind.  App.  334,  28  N.  E.  446. 

It  is  Insisted  by  the  appellant  city  that 
the  court  erred  in  giving  to  the  jury  instruc- 
tions Nos.  1  and  2,  requested  by  the  plain- 
tiff, but  that  it  ignores  the  requirement  that, 
before  plaintiff  can  recover  against  the  city, 
he  most  prove  not  only  negligence  on  its 
part,  but  that  such  negligence  was  the  proxi- 
mate cause  of  the  injury.  These  Instructions 
must  be  taken  in  connection  with  all  the 
other  instructions  given  to  the  jury,  and, 
when  so  considered,  the  appellant's  claim 
cannot  be  allowed. 

It  is  also  insisted  that  the  court  erred  in 
giving  instructi<Mi  No.  4,  requested  by  the 
plaintiff,  which  reads  as  follows:  "If  two  or 
more  causes  combine  to  produce  an  Injury,  a 
person  who  Is  responsible  for  only  one  of 
such  causes  will  not  be  relieved  from  lia- 
bility when  the  person  injured  was  not  re- 
^Mnsible  for  either  of  the  causes,  and  was 
free  from  fault"  The  theory  of  plaintiff's 
second  paragraph  of  complaint  Is  that  the 
defective  place  In  the  street  was  caused  by 
the  negligence  of  both  the  defendant  city  and 
the  defendant  company,  and,  if  the  hole  was 
cansed  by  such  negligence  as  charged,  then 
the  defendant  city  would  not  be  excused  or 
relieved  from  liability,  because  the  Indianap- 
olis Street  Railway  Company  was  likewise 
guilty  of  cardessness  and  negligence,  and 
therefore  the  instruction  upon  this  branch  of 
the  case  was  proper. 

Objections  are  also  made  to  instructions 
Nos.  5  and  7  given  by  the  court  on  its  own 
motion,  for  the  reason  that  they  omit  essen- 
tial elements,  but  these  objections  are  not 
well  taken,  for  the  reason  that  the  elements 
alleged  to  be  omitted  in  these  instructions 
were  contained  in  and  covered  by  other  in- 


structions given.  The  answers  to  the  inter- 
rogatories show  that  appellant  company  was 
guilty  of  maintaining  the  hole  in  the  street, 
as  charged  in. the  complaint,  and  they  do  noi 
show  that  appellee  was  guilty  of  contribu- 
tory negligence,  or  that  he  was  not  right- 
fully upon  said  avenue,  and  we  are  unable 
to  see  anything  in  the  answers  to  the  inter- 
rogatories Inconsistent  or  which  is  irrecon- 
cilable with  the  general  verdict  Where  the 
answers  to  the  interrogatories  and  the  gen- 
eral verdict  are  not  inconsistent  the  goieral 
verdict  must  stand.  Adams  v.  Cosby,  48  Ind. 
153  r  Cox  V.  RatcUffe,  105  Ind.  374,  6  N.  E.5. 
We  And  no  error  In  the  record.  Judgment 
affirmed. 


(«r  Ind.  A.  16) 
MORBT  et  al.   r.  TERRE  HAUTE  TRAC- 
TION &  LIGHT  CO.  et  aL    (No.  74J2a) 

(Appellate  Court  of  Indiana,  Division  No.  1. 
Jan.  25,  1»11.) 

1.  CONTaAOTS  (8  153*)— CONBTKTTCnOW. 

Where  Doasible,  effect  should  be  given  to 
all  the  words  in  a  contract 

[EM.  Note.— For  other  cases,  see  Oontraeta, 
Cent  Dig.  I  734;   Dec  Dig.  S  153.»] 

2.  CONTRAOTB  (I   147*>— CoNSIRTTCnON. 

In  the  absence  of  a  showing  of  mistake  in 
the  language  of  a  contract,  the  intent  as  gather- 
ed  therefrom  will  be  enforced. 

[Ei.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  H  780,  743;    Dec.  Dig.  {  147.*] 

8.  CoNTBACTB  (S  153*)— Construction. 

Sentences  In  a  contract  ehonld  be  con- 
strued together  to  make  the  whole  consistent 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |  734;    Dec.  Dig.  f  158.*] 

4.  Stber  Railboads  (I  48*)— FBAiTOHisas— 
CoNSTBtrcnoN. 

An  assignment  of  a  franchise  to  operate  a 
street  railway  within  C,  a  city,  recited,  as  a 
consideration,  that  the  asslEnees  would  con- 
stmct  an  electric  line  to,  within,  and  into  con- 
tiguous territory  beyond  C,  and  also  a  line 
connecting  T.  and  C.  It  further  recited  an  "in- 
tention" of  the  assignees  to  construct  another 
interurban  line.  Held,  that  the  assignees  are 
not  required  to  build  the  line  recited  as  "in- 
tended'   to  be  built. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §8  123,  124;  Dec.  Dig.  S  48.*] 

5.  Specific  PEBrosiiANCB  (S  1*) — Natubi. 

"Specific  performance"  contemplates  that 
the  party,  against  whom  such  relief  is  sought, 
has,  by  his  contract  and  covenant  agreed  t» 
do  some  certain  specific  thing  which  the  court 
can  order. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  {  1;   Dec.  Dig.  {  L* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6604,  6605.] 

6.  Specific  Pebfobmance  (J  28*)— Subjects 
OF  Relief— Indefinite  Cowteactb. 

An  obligation  of  assignees  of  a  street  rail- 
way franchise  to  build  "into  contiguous  ter- 
ritory beyond"  a  city  is  too  indefinite  to  b« 
specifically  performed. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Gent  Dig.  §{  61-68;  Dec.  t)ig.  i 
2a*] 
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7.  Appbai.  and  Bbbob  (|  721*) — Ezckptionb— 

NATtTBE— JOtNT    ASSIGNMENT. 

A  Statement  that  plaintiffs  severally  and 
aeparately  except  shows  separate  exceptions,  and 
will  not  support  a  joint  assignment  of  error. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Erro^  Cent  Dig.  {|  298S-2989;  Dec  Dig-  S 
721.*] 

8.  Apfbai,  and  Bbrob  (g  721*)— Assignmxntb 

or    EteBOR— KCQUIBITES. 

Assignments  of  error  most  be  Joint  or  seT^ 
eral,  depending  on  whether  the  exception  to 
the  mling  relied  on  was  joint  or  separate. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error:  Cent  Dig.  K  298&-2989;  Dec.  Dig.  | 
7a.»] 

Appeal  from  Circuit  Court,  TermlUion 
County;   O.  Q.  Rhuby,  Judge. 

Action  by  William  L.  Morey  and  others 
against  the  Terre  Hante  Traction  &  Light 
Company  and  others.  Judgment  for  defend- 
ants, and  plaintiffs  appeal.    Affirmed. 

Jump  &  Bogart  and  F.  R.  Miller,  for  ai>- 
pellants.  Lamb,  Beasley  &  Sawyer,  for  ap- 
pellees. 

HOTTEL,  J.  This  was  an  action  institut- 
ed by  the  appellants  in  the  Vermillion  dr- 
coit  court  to  procure  an  order  or  decree  of 
the  court  against  appellees,  and  each  of 
them,  commanding  and  directing  them  to 
specifically  carry  out  and  perform  certain 
covenants  and  agreements  which  the  appel- 
lants in  their  complaint  allege  are  contained 
in  a  certain  Instrument  of  assignment,  in 
which  all  the  appellants,  except  said  city  of 
Clinton,  assigned  certain  franchise  rights 
which  had  been  conferred  upon  them  by 
their  coappellant,  the  said  city  of  Clinton. 
The  theory  of  the  complaint,  and  the  con- 
tention of  appellants'  counsel,  is  that  the 
covenants  contained  in  the  contract  of  as- 
signment are  binding  upon  and  should  be 
enforced  against  the  appellees.  The  com- 
plaint Is  In  four  paragraphs.  To  each  of  the 
paragraphs  of  the  complaint  each  of  the  de- 
fendants (appellees)  filed  their  separate  and 
several  demurrers.  The  court  sustained  the 
separate  and  several  demurrers  of  each  de- 
fendant (appellee)  to  each  paragraph  of  the 
complaint,  to  which  rulings  of  the  court, 
and  each  of  the  same,  the  appellants,  ana 
each  of  them,  at  the  time  severally  and  sep- 
arately excepted.  The  appellants  declined  tq 
plead  further,  and  elected  to  stand  upon 
their  complaint,  and  the  court  rendered 
judgment  on  said  rulings  and  on  each  of 
them  tor  the  defendants  (appellees)  as  on  de- 
fault, and  adjudged  that  the  appellants  re- 
cover nothing  from  the  appellees  by  reason 
of  their  action,  and  that  the  appellees  re- 
cover of  appellants  the  costs  of  the  action. 
From  this  judgment  the  appeal  is  taken,  and 
the  appellants  jointly  assign  errors  as  fol- 
lows: "The  appellants,  William  L.  Morey, 
Frank  Swlnehart,  William  Kelley,  David  Mo- 
Beth,  Samuel  J.  Hall,  John  Harlan,  James 
Osbom,  and  the  city  of  Clinton,  in  the  state 


of  Indiana,  plaintiffs  below,  say  that  there 
Is  manifest  error  in  the  judgment  and  pro- 
ceedings of  the  Vermillion  circuit  court,  in 
the  state  of  Indiana,  in  this  cause,  in  this: 
(1)  The  court  erred  in  sustaining  the  demur- 
rer of  the  appellee  Terre  Haute  Traction  & 
Light  Company  to  the  first  paragraph  of  the 
plaintlfTs  complaint  (2)  The  court  erred  in 
sustaining  the  demurrer  of  the  appellee 
Terre  Haute  Traction  &  Light  Company  to 
the  second  paragraph  of  the  plaintiff's  com- 
plaint (S)  The  court  erred  in  sustalninc 
the  demurrer  (^  the  appellee  Terre  Hauta 
Traction  &  Light  Company  to  the  third  par- 
agraph of  the  plaintiff's  complaint  (4)  The 
court  erred  In  sustaining  the  demurrer  of  the 
appellee  Terre  Haute  Traction  &  Light  Com- 
pany to  the  fourth  paragraph  of  the  plain- 
tiff's complaint  (6)  The  court  erred  In  sus- 
taining the  demurrer  of  the  appellee  Terre 
Haute,  Indianapolis  &  Eastern  Traction  Com- 
pany to  the  first  paragraph  of  the  plalntUTs 
complaint  (6)  The  court  erred  In  sustain- 
ing the  demurrer  of  the  appellee  Terre 
Haute,  Indianapolis  &  Eastern  Traction  Com- 
pany to  the  second  paragraph  of  the  plain- 
tiff's complaint  (7)  The  court  erred  in  sue- 
talnlng  the  demurrer  of  the  appellee  Terre 
Haute,  Indianapolis  &  Eastern  Traction  (Com- 
pany to  the  third  paragraph  of  the  plaintiff's 
complaint  (8)  The  court  erred  in  sustain- 
ing the  demurrer  of  the  appellee  Terre  Haute, 
Indianapolis  &  Eastern  Traction  Company  to 
the  fourth  paragraph  of  the  plalntUTs  com- 
plaint" 

The  sufficiency  of  the  complaint  to  with- 
stand demurrer  for  want  of  facts  Is  the  only 
question  presented  by  this  appeal.  The  com- 
plaint and  the  instrument  of  assignment  up- 
on which  each  of  the.  several  paragraphs  are 
based  are  lengthy,  and  counsel  for  appellant 
in  their  brief  have  made,  we  think,  a  fair 
and  concise  statement  of  the  facts  common 
to  and  contained  in  each  of  the  several  par- 
agraphs, which  counsel  for  appellee  admit  fe 
be  correct  and  we  adopt  the  same  for  the 
purpose  of  this  opinion. 

The  statement  of  the  facts  is  as  follows: 

"(1)  On  the  21st  day  of  July,  1902,  the 
common  counsel  of  the  city  of  Clinton,  In  the 
state  of  Indiana,  passed  an  ordinance  grant- 
ing to  William  L.  Morey,  Frank  L.  Swine- 
hart,  William  Kelley,  David  McBeth,  Sam- 
uel J.  Hall,  John  Harlan,  and  James  Os- 
bom (the  first  four  of  whom  reside  In  the 
city  of  Clinton,  and  the  last  three  of 
whom  reside  In  or  near  the  town  of  Dsjia, 
in  Vermillion  county,  Ind.)  a  franchise  te 
construct,  maintain,  and  (qierate  an  electric 
railway  in  certain  streets  of  the  city  of 
Clinton.  •  *  ♦  This  ordinance  is  made  a 
part  of  each  paragraph  of  the  complaint  aa 
'Exhibit  A.'    •    ♦    ♦ 

"(2)  That  on  the  28th  day  of  August,  1902, 
the  plaintiffs  (appellants)  Morey,  Swlnehart, 
Kelley,  McBeth,  Hall,  Harlan,  and  Osbom  by 
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a  certain  instmment  in  writing  whicb  Is 
made  a  part  of  each  paragraph  of  the  com- 
plaint as  'Exhibit  B'  •  •  •  sold  and 
transferred  all  the  rights  conferred  npon 
them  by  snch  ordinance  to  Charles  A.  Stone 
and  Edwin  S.  Webster,  their  successors, 
grantees,  and  assigns,  That  the  instrument 
or  contract  of  assignment  contained,  after 
the  granting  clause,  the  following  provision, 
to  wit:  'In  consideration  of  the  foregoing 
sale,  transfer,  assignment,  and  conveyance, 
the  buyers  agree  -that  they,  their  successors, 
grantees  and  assigns,  wiU,  within  the  time 
prescribed  by  such  ordinance  [within  24 
months  from  July  21,  1902]  construct  an 
electric  street  railroad  line  to,  within  and 
into,  contiguous  territory  beyond  said  city  of 
Clinton,  and  also  an  electric  Intemrban  rail- 
road between  and  connecting  the  city  of 
Terre  Haute  and  the  said  city  of  Clinton. 
And  it  is  the  intention  of  the  said  buyers  to 
construct  an  electric  railway  line  from  said 
city  of  Clinton,  north  and  northwest,  toward 
the  city  of  Danville,  Illinois,  to  and  through 
the  town  of  Dana,  in  said  yermillion  conn- 
ty.    •    •    ♦' 

"(3)  That  said  Charles  A.  Stone  and  Edwin 
S.  Webster,  by  an  instrument  in  writing,  sub- 
sequently transferred  'and  assigned  all  said 
franclilse  rights  to  one  George  E.  Bruorton, 

*  *  •  and  that  said  Bruorton,  his  wife 
Joining  him,  by  an  instrument  in  writing 
subsequently  transferred  said  rights  to  the 
Terre  Haute  Electric  Traction  Company,  an 
Indiana  corporation,  *  •  •  which  com- 
P&ny>  t>y  proper  proceedings,  later  changes 
its  name  to  Terre  Haute  Traction  &  Light 
Company,  one  of  the  appellees  in  this  cause. 
«    •    • 

"(4)  That  said  Terre  Haute  Traction  & 
I/ight  Company  by  an  instrument  in  writing 
subsequently  leased  and  assigned  to  the  de- 
fendant (appellee)  Terre  Hante,  Indianapolis 
&  Eastern  Traction  Company  for  999  years 
all  the  rights,  franchises,  etc.,  given  and 
granted  by  said  city  of  Clinton  by  ordinance 
as  aforesaid,  in  which  instrument  of  lease 
and  asslgnmedt  said  Terre  Haute,  Indianap- 
olis ft  Eastern  Traction  Company  agreed  and 
covenanted  to  assume  and  fulfill  all  obliga- 
tions and  contract  obligatory  and  binding  on 
said  Terre  Hante  Traction  ft  Light  Company. 

•  •    • 

"(5)  That  the  plaintiffs  Morey,  Eelley. 
Swlnehart,  and  McBeth  reside  in  and  own 
real  estate  and  other  property  in  the  city  of 
Clinton,  Ind.,  the  value  of  which  would  be  ma- 
terially Increased  and  benefited  by  the  per- 
formance of  the  covenants  and  agreements 
contained  In  said  transfer  and  assignment  to 
said  Stone  and  Webster,  and  are  otherwise 
pecuniarily  interested  in  the  fulfillment  of 
the  covenants  and  agreements  contained  in 
said  contract  of  assignment  by  them  and 
others  to  said  Stone  and  Webster.  That  the 
plalntlfTs,  Hall,  Harlan,  and  Osbom  reside  in 
or  near  and  own  real  estate  in  or  near  said 
town  of  Dana,  in  Vermillion  county,  Ind., 


the  value  of  which  would  be  materially  ln> 
creased  and  benefited  by  the  performance  of 
the  covenants  and  agreements  contained  in 
said  transfer  and  assignment  to  said  Stone 
and  Webster,  iand  are  otherwise  pecnnlarily 
interested  in  the  fulfillment  of  the  covenants 
and  agreements  contained  in  said  contract  of 
assignment  to  said  Stone  and  Webster.  That 
the  city  of  Clinton,  an  appeUee  herein,  la 
greatly  and  pecuniarily  interested  In,  and 
would  be  greatly  and  pecuniarily  benefited 
by,  the  performance  of  the  covenants  and 
agreements  contained  in  said  contract  of 
assignment    to    said    Stone    and    Webster. 

It  will  be  observed  that  the  above  state- 
ment contains  but  one  provision  of  the  in> 
strument  of  assignment,  but,  inasmuch  as  It 
is  conceded  that  this  provision  above  copied 
is  the  only  one  involved  In  determining  the 
question  raised  upon  the  demurrer  to  the 
several  paragraphs  of  complaint,  it  will  be 
unnecessary  to  copy  further  from  this  as- 
signment 

We  think,  however,  that  one  paragraph  of 
the  ordinance  passed  by  the  city  of  Clinton, 
made  part  of  each  paragraph  of  complaint 
and  marked  "Exhibit  A,"  is  necessary  to  a 
perfect  understanding  and  interpretation  of 
this  assignment,  and  we  therefore  quote  sec- 
tion 8  of  the  ordinance,  which  is  as  follows: 
"The  term  of  this  grant,  franchise  and  the 
authority  to  use  said  streets  shall  be  for  a 
period  of  fifty  (50)  years  from  the  passage 
of  this  ordinance,  provided  that  the  construc- 
tion of  said  street  railroad  line  in  said  city 
shall  be  commenced  within  twelve  (12) 
months  from  the  date  of  the  passage  of  this 
ordinance  and  the  same  shall  be  completed 
and  in  operation  within  twenty-four  (24) 
months  from  the  passage  of  this  ordinance, 
otherwise  this  grant,  authority  and  franchise 
shall  become  and  be  void  and  of  no  effecc 
whatever." 

We  have  above  quoted  from  appellant's 
brief  the  facts  common  to  and  stated  in  each 
of  the  several  paragraphs  of  complaint.  It 
is  also  conceded  that  the  several  paragraphs 
dlfTer  In  respect  to  the  facts  alleged  therein 
and  the  respective  theories  upon  which  they 
are  predicated,  as  follows:  "The  first  para- 
graph Is  based  upon  the  theory  that  the 
covenant  and  agreement  of  Stone  and  Web- 
ster, hereinabove  set  out  in  paragraph  2  of 
this  state  of  facts,  Is  a  covenant  and  agree- 
ment to  build,  within  the  time  specified,  an 
electric  railway  line  from  said  city  of  Clin- 
ton, north  and  northwest,  toward  the  city 
of  Danville,  111.,  to  and  through  the  town 
of  Dana,  In  Vermillion  county,  Ind.  •  ♦  • 
it  further  alleges  a  breach  of  such  covenant 
on  the  part  of  appellees  and  demands  made, 
•  ♦  •  and  concludes  with  prayer  and  that 
the  defendants  (appellees)  and  each  of  them 
be  ordered  by  the  court  to  specifically  per- 
form such  covenants  and  agreements,  an^ 
for  all  other  proper  relief." 
The  second  para^a|»h  ^o^^  ^^^  f^u. 
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tains  the  same  allegations  as  the  first,  and 
Is  sabstantially  identical  therewith,  except 
as  to  the  allegations  of  the  coTenant  and 
agreement  in  the  contract  of  assignment  rela- 
tive to  the  building  of  the  electric  line;  the 
theory  of  the  second  paragraph  being  that 
the  covenant  and  agreement  with  Stone  was 
that  they  should  "constmct  an  electric  rail- 
road line  to,  within,  and  into  contiguous  ter- 
ritory beyond  said  dty  of  Clinton"  and  not 
that  they  should  "construct  an  electric  rail- 
way line  from  said  city  of  Clinton,  north  and 
northwest,  toward  the  said  city  of  Danville, 
HI.,  to  and  through  the  town  of  Dana  in 
said  Vermillion  county,"  as  the  first  para- 
graph alleges;  and  the  prayer  ih  said  second 
paragraph  is  for  an  order  and  decree  of  tb» 
court  directing  the  specific  performance  of 
said  covenant  as  so  set  out  in  said  second 
paragraph. 

The  third  paragraph  of  the  complaint  is 
practically  the  same  as  the  first,  and  pro- 
ceeds upon  the  same  theory  as  the  first,  as  to 
the  effect  of  the  covenant  and  agreement, 
and  is  in  all  respects  identical  with  the  first, 
except  that  it  contains  additional  allegations 
which  charge  that  "at  the  time  said  Stone 
and  Webster  received  the  assignment  from 
Messrs.  Morey  et  aL,  as  aforesaid,  at  the 
time  they  assigned  it  to  said  Brnorton  and 
at  the  time  said  Bruorton  and  wife  assigned 
It  to  the  Terre  Haute  Electric  Traction  Com- 
pany, neither  said  Stone,  Webster,  Bruorton, 
or  the  letter's  wife  had  at  any  time  benefi- 
cial interest  In  the  franchise  to  and  rights  In 
said  streets  of  said  city  of  Clinton,  but  that 
they  and  each  of  them  acted  wholly  as  agents 
for  or  incorporators  of  said  Terre  Haute 
Electric  Traction  Company." 

The  fourth  paragraph  of  the  complaint  is 
baaed  upon  the  same  theory  as  to  the  effect 
of  the  covenant  and  agreement  contained  in 
the  Instrument  of  assignment  as  the  second 
paragraph  above  mentioned,  and  in  other  re- 
spects is  practically  the  same  and  identical 
with  ttie  first,  except  that  it  contains  the 
other  and  further  allegations  contained  in 
the  third  paragraph  of  the  complaint  as 
above  .shown. 

Does  the  first  paragraph  of  complaint  state 
facts  sufilcient,  and  is  the  theory  upon  which 
it  is  based  supported  by  the  instrument  of 
assignment  made  part  thereof?  Counsel  very 
earnestly  insist  that  this  theory  of  the  com- 
plaint is  consistent  with  and  upheld  by  the 
terms  of  the  assignment  itself,  and  that  the 
complaint  upon  this  theory  was  sufiScient, 
and  that  the  relief  therein  prayed  should 
have  been  granted.  To  support  this  conten- 
tion, counsel  have  cited  numerous  authori- 
ties, which  evidence  much  research  upon  the 
questions  Involved.  We  are  met  at  the  out- 
set with  a  line  of  authorities  which  appel- 
lants' counsel  themselves  cite,  which  we 
think  controlling,  that  make  impossible  the 
construction  placed  upon  the  instrument  of 
assignment  CMitended  for  by  counsel,  and 


upon  which  their  theory  of  complaint,  as 
above  indicated,  is  predicated. 

The  principles  declared  in  this  line  of  au- 
thorities are  as  foUows  (we  quote  from  ap- 
pellants' brief): 

"(1)  Force,  and  effect  should  be  given  to 
all  the  words  employed  by  the  parties  in  a 
contract  wherever  that  is  possible.  1  Be&ch 
on  Contracts,  {  711;  17  Am.  &  Bng.  Ency. 
Law  (2d  Ed.)  7,  and  cases  there  cited;  Mittel 
V.  Karl,  183  III.  65,  24  N.  E.  553,  S  L.  R.  A. 
655;  Ind.,  etc.,  Co.  v.  Grainer.  33  Ind.  App. 
589,  70  N.  E.  395. 

"(2)  In  the  absence  of  any  averment  or 
proof  of  a  mistake  in  the  language  of  a  con- 
tract, the  intent  as  gathered  from  such  con- 
tract will  be  enforced.  Beard  v.  Lofton,  102 
Ind.  408,  2  N.  E.  129;  Witty  v.  Mich.  Mut 
Life  Ins.  Co.,  123  Ind.  411,  24  N.  E.  141,  8 
L.  B.  A.  365,  18  Am.  St  Rep.  827;  Shenk  t. 
Stahl,  35  Ind.  App.  493.  74  N.  E.  688. 

"(3)  A  single  sentence  in  a  contract  or  In- 
strument should  not  be  construed  alone,  but 
should  be  construed  with  reference  to  the 
context  The  construction  should  make  the 
whole  consistent,  giving  all  parts  their  due 
weight  1  Beach  on  Contracts,  |  711;  Crav- 
ens V.  Eagle  C.  M.  Co.,  120  Ind.  600,  21  N.  B. 
984;  Boardman  v.  Reed,  6  Peters,  238,  846 
[8  L.  Ed.  415]." 

Take  this  contract  of  assignment  and 
standing  alone,  under  '^int  1"  above,  what 
"force  and  effect  should  be  given  to  all  the 
words"  in  the  contract?  Under  this  cosk 
tract  there  is  a  clear  expression  of  a  cove- 
nant and  agreement  to  build,  first  "an  elec- 
tric street  railroad  line  to.  within,  and  Into 
contiguous  territory  beyond  said  city  of  Clin-, 
ton";  and,  second,  there  is  the  expression  of 
an  intent  only  on  the  part  of  the  purchasers 
of  the  franchise  "to  construct  an  electric 
railway  line  from  said  dty  of  Clinton  •  •  • 
to  and  through  the  town  of  Dana."  There 
is  no  averment  in  the  complaint  that  there 
was  any  mistake  in  the  language  of  the  in- 
strument of  the  assignment  and  therefore 
under  "point  2,"  supra,  the  intent  of  the  con- 
tract must  be  "gathered"  from  the  instru- 
ment itself;  and  under  "point  S,"  supra,  each 
of  the  above  sentences  or  proviBions  must  be 
construed  together,  and  with  reference  to 
the  context  and  the  construction  as  a  whole 
should  be  consistent  "giving  all  parts  due 
weight"  The  language  of  the  contract  seems 
plain  and  simple.  One  thing,  the  purchasers 
not  only  intended  to  do,  but  they  were  wlll- 
iug  to  and  did  bind  themselves  to  do,  by  a 
covenant  and  agreement  to  that  effect  The 
other  thing  they  had  in  their  mind  as  an  in- 
tention only,  which  intention  they  were  un- 
willlng  to  bind  themselves  to  carry  out  else 
why  did  they  not  Include  it  in  their  cove- 
nant, and  not  change  the  language  of  the  in- 
strumrat  from  that  of  an  agreement  to  the 
expression  of  an  intent  only? 

In  the  case  of  Louisville,  etc..  By.  Co.  v. 
Bodenschatz,  141  Ind.  261,  at  page  263,  39 
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N.  B.  703,  at  page  707,  the  Supreme  Court  of 
this  state  eald :  "It  Is  necessary  in  order  to 
give  a  court  of  equity  jurisdiction  to  enforce 
Bpedflc  performance  of  a  contract  that  the 
same  be  complete  and  certain  as  well  as  fair, 
just,  and  equal  in  all  Its  parts,  and  that  It 
be  founded  on  a  valuable  consideration.  The 
contract  must  be  capable  of  being  specifical- 
ly enforced,  and  be  of  a  nature  that  the  court 
can  decree  its  complete  performance  against 
both  parties  without  adding  to  its  terms.  It 
must  appear  that  the  plaintiff  has  no  ade- 
quate remedy  at  law,  and  that  a  refusal  to 
perform  the  contract  would  be  a  fraud  upon 
him.  The  circumstances  mast  be  such,  when 
the  court  is  called  upon  to  act,  that  Its  en- 
forcement would  not  be  hard  or  oppressive 
upon  the  defendant."  The  inclusion  of  the 
tiUngs  agreed  to  be  done  and  performed  in 
the  covenant  and  agreement,  by  an  old  and 
famUlar  maxim,  would  exclude  the  things  not 
mentioned  therein;  and  In  the  covenant 
here  in  question  this  exclusion  of  the  provi- 
sion. Insisted  upon  by  appellants  as  being  in- 
cluded in  the  things  agreed  upon.  Is  em- 
phasized and  made  certain  by  including  or 
mentioning  it  as  a  thing  intended  only. 
Counsel  for  appellants  insist  that  this  ex- 
pression, "that  It  was  appellees'  intention  to 
build  the  electric  railway  line  from  the  city 
ot  Clinton  north  and  northwest  •  *  •  to 
and  through  the  town  of  Dana,"  qualifies  and 
explains  the  clause  above,  which  binds  ap- 
pellees "to  construct  an  electric  street  rail- 
road line  to,  within  and  into  contiguous  ter- 
ritory beyond  said  city  of  Clinton";  but 
counsel  is  not  borne  out  in  this  contention, 
either  by  the  language  or  the  punctuation  of 
the  preceding  clause.  The  parties  to  this  as- 
signment relied  upon  In  each  of  the  para- 
graphs of  the  complaint  as  evidenced  by  its 
language  had  In  mind  two  kinds  of  electric 
railroad  lines,  viz.,  an  electric  street  railroad 
line,  and  also  one  or  more  Interurban  lines. 
They  agreed  and  bound  themselves  to  con- 
stmct  the  electric  street  railroad  line  "to, 
within  and  Into  contiguous  territory  beyond 
the  cit7  of  Clinton,"  and  also  an  electrical  In- 
temrban  connecting  the  dty  of  Terre  Hante 
and  Clinton.  This  they  bound  and  obligated 
themselves  to  do,  and  it  was  the  street  rail- 
road that  was  to  be  extended  into  territory 
contiguous  to  Clinton,  and  not  an  interurban 
line;  so  that  the  expression  of  an  intention 
to  constmct  a  line  between  Clinton  and  Dana 
can  in  no  way  be  said  to  explain  or  qual- 
ify the  agreement  to  extend  the  street  rail- 
road line  to  be  built  within  the  dty  of  Clin- 
ton and  Into  contiguous  territory.  The 
danse  Is  a  distinct,  separate,  independent 
sentence,  expressing  an  intention  only  to  con- 
stmct another  Interurban  line.  The  change 
In  the  language  and  meaning  of  these  two 
sentences  with  reference  to  the  construction 
of  these  lines  of  road  is  so  marked  that  to 
•ay  they  would  be  construed  together,  and 
tliat  the  latter  should  take  the  meaning  of 


the  former  would  not  only  be  pladng  a  con- 
struction on  the  contract  that  falls  to  give 
all  of  its  parts  due  weight,  according  to  the 
rule  of  law  above  expressed,  but  sudi  con- 
struction would  be  at  variance  with  and  an- 
tagonistic to  both  the  letter  and  the  spirit  of 
one  of  the  clauses  of  the  contract 

We  are  convinced  that  the  conrt  below 
committed  no  error  in  sustaining  the  demur- 
rer to  this  i)aragnraph  of  the  complaint,  for 
the  reason  above  stated,  as  well  as  for  other 
reasons  which  we  will  farther  discuss  la 
connection  with  paragraph  No.  2.  Did  the 
conrt  below  commit  error  In  sustaining  the 
demurrer  to  the  second  paragraph  of  com- 
plaint? Numerous  anthorltieB  are  dted  by 
counsel  in  support  of  their  contention  that 
this  second  paragraph  stated  a  good  cause  of 
action,  bnt  most  of  these  authorities  relate 
to  the  right  and  duty  of  the  courts.  In  proper 
cases,  to  enforce  specific  performance  of 
contracts  in  relation  to  the  sale  of  real  es- 
tate or  some  Interest  therein,  and  also  on 
what  constitutes  an  interest  In  real  estate. 
We  think,  however,  that  the  serious  trouble 
with  this  paragraph  Is  that  the  theory  upon 
which  it  is  based  Is  not  In  fact  supported  by 
the  Instrument  of  assignment  made  part 
thereof,  and  the  question  is  not  so  much 
whether  a  specific  performance  of  a  contract 
relating  to  the  subject-matter  to  which  this 
assignment  relates  could  be  enforced,  as  It  is 
a  question  whether  or  not  this  contract  of 
assignment  Itself  contains  any  covenant  or 
agreement  to  do  any  certain,  definite,  and 
spedflc  thing  whldi  a  court  of  equity  could 
order  performed  and  done.  The  very  term 
"specific  performance"  contemplates  that  the 
party  against  Whom  such  relief  is  sought  has, 
by  his  contract  and  covenant,  agreed  to  do 
some  certain  specific  thing  which  the  court 
can  order  and  direct  to  be  done.  Much  of 
what  we  have  said  as  to  the  rules  which  ob- 
tain in  construing  a  contract  In  dlscassing  the 
first  paragraph  of  complaint  applies  with 
equal  force  in  the  discussion  of  this*  para- 
graph. The  theory  of  this  paragraph  Is  that 
the  appellees  covenanted  and  agreed  "to  con- 
struct an  electric  railroad  line  Into  contigu- 
ous territory  beyond  the  dty  of  Clinton,"  and 
appellants  ask  an  order  and  decree  of  the 
court  accordingly. 

As  stated  above,  this  Instrument  of  assign- 
ment makes  dear  that  the  parties  to  it  had 
in  mind  two  kinds  of  electric  lines,  viz.,  the 
street  line  to  be  constructed  In  the  dty  of 
Clinton  and  contiguous  territory  and  Inter- 
urban lines.  It  was  the  street  railroad  line 
which  the  covenant  provided  should  be  ex- 
tended Into  territory  contiguous  to  the  dty 
of  Clinton.  The  covenant  that  the  appellees 
should  build  an  electric  street  railroad  in  the 
dty  of  Clinton  has  some  of  the  elements  of 
definlteness  and  certainty  upon  which  an  or- 
der for  specific  performance  might  be  predi- 
cated, but  It  is  not  a  breach  of  this  part  of 
the  covenant  upon  which  appellants   rely. 
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They  do  not  allege  a  breach  of  the  covenant 
to  construct  the  electric  street  line  within  the 
city,  but  they  rely  wholly  upon  the  breach  of 
the  covenant  to  build  "into  territory  con- 
tiguous to  the  dty."  This  clause  in  and  of 
Itself  is  meaningless.  The  question  natural- 
ly arises :  Into  what  territory  shall  the  road 
be  ordered  built?  A  city  is  surrounded  witn 
contiguous  territory.  Shall  the  road  be  built 
north,  south,  east,  or  west;  or  shall  it  be  at 
some  intermediate  point  of  the  compass?  If 
north,  south,  east,  or  west,  how  far  shall  it 
be  built  Into  the  contiguous  territory?  Shall 
It  be  a  foot,  a  rod,  a  mile,  or  ten  miles? 
What  shall  be  the  limit,  or  between  what 
termini  shall  It  be  ordered  built?  It  will  be 
observed,  also,  from  the  contract  and  agree- 
ment of  assignment  above  set  out,  that  the 
time  fixed  therein  within  which  the  coTe- 
nants  shall  be  begtm  and  carried  out  is  as 
follows:  "They  [the  buywrs]  will,  within  the 
time  prescribed  by  such  ordinance,  con- 
struct," etc.  The  provision  in  the  ordinance 
above  is  that  "the  construction  of  said  street 
railroad  In  said  city,  shall  be  conunenced 
within  twelve  (12)  months  from  the  date  of 
the  passage  of  this  ordinance,  and  the  same 
shall  be  completed  and  in  operation  within 
twenty-four  (21)  months,  eta,"  and  there  is 
no  provlrton  in  the  ordinance  at  all  for  the 
extension  of  the  line  into  territory  contigu- 
ous to  the  city,  and  of  necessity  no  provision 
as  to  the  time  of  such  extension.  So  far  as 
the  covenant  and  agreement  relied  upon  in 
this  paragraph  of  the  complaint  shows,  the 
parties  have  spedflcally  agreed  upon  none  of 
these  essential  elements  of  a  contract  neces- 
sary to  the  basing  of  a  decree  of  spedflc  per- 
formance. A  decree  ordering  the  construction 
of  an  electric  line  Into  territory  "contiguous  to 
the  city  of  Clinton"  without  specifying  the  di- 
rection, the  route,  the  distance,  or  the  termi- 
ni between  which  it  should  be  built  would  be 
a  meaningless,  useless  decree.  The  equity  Ju- 
risdiction and  powers  of  the  court  cannot  be 
successfully  invoked  for  such  redress  or  relief. 
In  the  case  of  Louisville,  etc..  By.  Co.  t. 
Bodenschatz,  supra,  the  Supreme  Court,  quot- 
ing from  the  opinion  of  Mitchell,  J.,  in  the 
case  of  Ikred  ▼.  Beavers,  106  Ind.  483,  7  N. 
B.  326,  says:  "With  respect  to  its  essential 
elements,  the  qualities  of  completeness,  cer- 
tainty, and  fairness,  the  contract  set  out  In 
the  complaint  does  not  present  the  requi- 
sites warranting  a  decree  for  specific  perform- 
ance. Courts  can  only  proceed  in  cases  like 
this  when  the  pdrtles  have  themselves  agreed 
upon  all  the  material  and  necessary  details 
of  their  bargain.  If  any  of  these  are  omit- 
ted, or  left  obscure  or  undefined,  so  as  to 
leave  the  intention  of  the  parties  uncertain 
respecting  the  substantial  terms  of  the  con- 
tract, the  case  Is  not  one  for  specific  per- 
formance. ♦  •  •  Without  supplying  all 
Its  essential  details,  no  court  could  so  frame 
Its  decree  as  to  afford  any  adequate  protec- 
tion to  the  defendant,  nor  can  a  Judgment  be 
entered  which  would  be  a  final  determination 


of  the  rights  of  all  tlie  parties."  To  the  same 
effect  is  the  case  of  Burke  v.  Mead,  159  Ind. 
252,  at  pages  256  and  257,  64  N.  B.  880. 

Counsel  for  appellees  insist  that  the  courts 
will  not  enforce  sjpeciflc  performance  of  con- 
tracts of  the  character  relied  upon  in  tin 
several  paragraphs  of  appellants'  complaint. 
Generally  speaking,  we  think  this  is  trueu 
There  seems  to  be  practical  unanimity  in  the 
holdings  of  the  courts  that  a  court  of  equity 
will  not  enforce  specific  performance  of  a 
contract  general  in  its  terjns  to  construct  a 
railroad ;  but  what  this  court  would  do  In  s 
proper  case  where  the  agreement  was  certain, 
specific,  and  complete  in  all  its  details,  the 
route  and  its  location  accurately  defined,  de- 
scribed, and  agreed  upon,  we  do  not  feel  call- 
ed upon  to  decide.  We  tiave  no  such  qoes* 
tion  presented  by  either  paragraph  of  this 
complaint  It  is  enough  for  the  purposes  of 
this  case  to  say  that  for  the  reasons  abov« 
stated  we  deem  neither  of  the  paragraphs  of 
complaint  before  us  sufficient  This  con- 
clusion we  think  is  abundantly  supported  by 
the  following  and  other  authorities  from  our 
own  state,  as  well  as  many  others:  Louis- 
ville, eta.  By.  Co.  v.  Bodenschatz,  supra; 
Gaslight  etc.,  Co.  v.  City  of  New  Albany,  138 
Ind.  660,  39  N.  B.  462 ;  Burite  v.  Mead,  supra, 
at  pages  266,  257,  of  1S&  Ind.,  64  N.  B.  880; 
Theibaud,  I'rnstee,  et  aL  v.  Union  Furniture 
Co.,  143  iQd.  841,  42  N.  B.  741,  at  pages  344, 
345 ;  Ikred  v.  Beavers,  106  Ind.  483,  7  N.  H. 
826.  But  this  case  could  not  be  reversed  for 
another  reason.  The  exception  to  the  ruling 
of  the  court  on  the  demnrrer,  as  evidenced  by 
the  record,  is  as  ft^ows:  "Come  now  again 
the  parties,  by  their  attorneys,  and  the  court 
being  advised  in  the  premises  sustains  each 
of  the  defendants'  demurrers  to  the  first  sec- 
ond, third,  and  fourth  paragraphs  of  the  pe- 
tition and  complaint  herein,  to  which  rulings 
the  court  and  each  of  them  of  the  plaintins 
at  the  time  severally  and  separately  excepts, 
and  said  plaintiffs  now  refuse  to  plead  over 
and  stand  on  the  said  rulings  to  each  of  said 
demurrers,  and  now  the  court  renders  Judg- 
ment on  said  rulings  and  on  each  of  them  for 
the  defendants  as  on  default"  The  above 
language  of  the  exception  to  the  ruling  of 
the  court  on  the  demurrer  makes  It  an  excep- 
tion by  each  appellant  separately.  Doty  v. 
Patterson,  165  Ind.  60-61,  66  N.  B.  668; 
Thornton's  Annotated  Code,  S  462,  pp.  997- 
909.  A  Joint  assignment  Of  error  in  this 
court  by  two  or  more  appellees  assigning  as 
error  a  ruling  of  court  to  which  the  appel- 
lees separately  excepted  presents  no  question 
In  this  court  There  must  be  in  this  court  a 
joint  or  separate  assignment  of  error  depend- 
ing upon  whether  the  exception  to  the  rul- 
ing below  relied  upon  as  error  was  Joint  or 
separate.  Doty  v.  Patterson,  supra;  Bums 
V.  Trustee,  etc.,  81  Ind.  App.  640-641,  68  N. 
B.  915;  Government  Building,  eta,  Inst  ▼. 
Richards,  32  Ind.  App.  22-24,  68  N.  B.  1039; 
Green  v.  Heaston,  154  Ind.  127-130,  66  N.  B. 
87;  Hubbard  et  aL  v.  BeU  et  aL,  4  Ind.  AppL 
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180,  181,  30  N.  B.  906;  LoulBvUle,  etc.,  Ry. 
Ck>.  T.  Smoot,  135  Ind.  220-222,  33  M.  E. 
905,  34  N.  E.  1002;  Town  of  Ladoga  v.  Linn, 
9  Ind.  App.  16-17,  86  N.  E.  159;  Coy  v. 
Druckamiller,  35  Ind.  App.  177,  73  N.  E.  195, 
921. 
Judgment  affirmed. 


(200  N.  T.  2t4) 

PORTER  et  al.  t.  INTERNATIONAL 
BRIDGE  CO.  et  aL 

(Conrt  of  Appeals  of  New  York.    Dec.  16, 
1910.) 

L  Eminent  Domain  ({  20<)— "Public  Use"— 

Railboad  Use. 

A  railroad  use  of  land  is  a  pobllc  use. 

lEH.  Note.— For  other  cases,  see  E^ooinent  Do- 
main, Cent.  Dig.  f§  59-67 ;    Dec.  Dig.  {  20.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6,  pp.  5825-6837;  vol.  8,  p.  7774.] 

2.  Dedication    ({   53*)  — Extent   or   Babe- 

UENT. 

Owners  of  land  laid  It  oat  as  an  extension 
to  a  Tillage,  causing  a  map  to  be  made,  upon 
which  they  left  an  open  space  designated  as  a 
"Public  Square."  The  tract  so  designated  was 
never  conveyed  by  the  owners.  The  land  was 
afterwards  mcorporated  within  a  city,  and  the 
open  place  was  named  by  the  common  council, 
and  used  as  a  common.  Held,  that  the  effect 
of  the  dedication  of  the  land  designated  as  a 
public  square  on  the  map  of  the  proposed  exten- 
sion was  to  create  an  easement  In  the  public  co* 
extensive  with  the  purposes  to  which  public 
squares  In  such  localities  are  usually  applied, 
the  easement  vesting  in  the  village  and  after- 
wards in  the  ci^  as  its  successor,  with  the 
naked  fee  remaining  in  the  original  proprietors 
and  their  successors  in  interest,  it  not  being  nec- 
-essary  that  the  fee  should  vest  to  secure  the 
easement  to  the  public 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  I  96 ;   Dec.  Dig.  §  53.*] 

S.  Dedication    (S   47*)— Public    Easement- 
Persons  IN  Whom  Easement  Vests. 

Where  an  easement  is  created  in  the  pub- 
lic by  a  dedication  and  there  is  a  corporation  to 
represent  the  public  and  take  charge  of  its  in- 
terests, the  easement  vests  in  such  corporation, 
which  becomes  the  trustee  of  a  use. 

[Ed.  Note.— For  other  cases,  see  DedicaUon, 
Cent  Dig.  }  113;  Dec.  Dig.  {  47.*] 

4.  Dedication  (i  64*)— Dedication  of  Pub- 
lic S()UABB— Inconsistent  Uses. 

The  occupation  of  a  public  sanare  dedicated 
to  a  dly  for  an  approach  to  a  bridge  and  for 
railroad  purposes  with  the  consent  of  the  city 
is  not  consistent  with  the  use  of  such  property 
for  the  purposes  of  a  public  square. 

[E3d.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  Si  107-111;   Dec  Dig.  |  64.*] 

5.  Easements  (S  30*)— Dedication  (t  63*)— 

Abandonment. 

An  easement  may  be  abandoned  by  unequiv- 
ocal acts  showing  a  clear  intent  to  abandon  or 
by  mere  nonuser  if  continued  for  a  long  time, 
but  the  acts  must  show  a  destruction  of  the 
easement  or  that  its  legitimate  use  has  been 
rendered  impossible  by  act  of  the  owner  or  some 
act  showing  an  Intent  to  permanently  abandon. 
and  acts  of  a  city  sanctioning  the  permanent 
occupation  of  land  dedicated  as  a  public  square 
by  railroads  and  a  bridge  company  with  a  rail- 
way passenger  platform,  railroad  tracks,  and 
buUdings  thereon' evidenced  an  intent  of  the  city 


to  abandon  the  easement  for  use  of  the  premise* 
as  a  public  square. 

[Bid.  Note.— For  other  cases,  see  Easements, 
Oent  Dig.  M_ 77-79;  Dec  Dig.  8  30;*  Dedi- 
cation, Cent  Dig.  |f  103-106;  Dec  Dig.  i  63.*] 

6.  Dedication   (|  65*)— Public   E^ASUfSNT— 
Abandonment— Revebsioh  to  Dedicatobs. 

Property  dedicated  to  a  public  use  without 
any  provision  for  forfeiture  reverts  to  the  dedi- 
cators upon  a  misuse  thereof  when  (lie  use  con- 
templated in  the  dedication  becomes  impossible, 
whereupon  their  ruhts  become  precisely  what 
they  were  prior  to  dedication,  and  they  or  their 
successors  In  title  may  thereafter  deal  with  it 
as  owners  In  fee  simple  absolute. 

[Ed.  Note.— For  other  cases,  see  Dedioatloa, 
Cent  Dig.  i  103;  Dec  Dig.  |  65.*] 

7.  Dedication    (§    63*)  —  Abandonueni   bt 
Tbustee  of  Public— Acquibbcence. 

Abandonment  of  the  easement  by  the  city 
as  trustee  was  acquiesced  in  by  the  public  as 
cestui  que  trust  where  the  Legislature  by  Laws 
1857,  c  753}  ttnpowered  the  bridge  company 
which  occupied  the  land  to  use  any  of  the 
streets,  squares,  or  lands  in  the  dty  owned  by 
the  people  of  the  state  for  erection  of  the  bridge 
and  approaches  upon  the  consent  of  the  com- 
mon council,  and  under  Laws  1858,  c.  294,  the 
question  whether  the  city  should  guarantee  pay- 
ment of  interest  on  certain  capital  stodc  of  the 
bridge  company  was  submitteo  to  the  people  of 
the  city,  and  approved. 

[E}d.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  H  103-106;  Dec  Dig.  i  63.*] 

8.  Appeal  and   Ebbob   ({   1152*)— Fobu   of 
Judgment— Incorporation  or  Findings. 

The  incorporation  of  findings  in  a  judgment 
except  by  way  of  recital  is  not  proper  practice, 
and,  where  such  findings  are  incorporate  not  In 
accordance  with  the  directions  for  Jadgment  giv- 
en by  the  judge  at  the  conclusion  at  the-  findings 
as  expressly  required  by  Code  Civ.  Proc  { 
1022,  the  judgment  will  be  modified  by  striking 
all  the  adjudications  except  those  conforming  to 
the  directions  for  jadgment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  U52.*] 

Appeal  from  Bnpreme  Court,  Appellate  Dl- 
vision.  Fourth  Department, 

Action  by  Peter  A.  Porter,  IndlviduaUr 
and  as  grantee  of  George  M.  Porter,  and  oth- 
ers, against  the  International  Bridge  Com- 
pany, the  City  of  BufCalo,  and  others,  im- 
pleaded with  others.  From  a  Judgment  of 
the  Appellate  Division  (131  App.  Div.  921, 
115  N.  T.  Supp.  1141)  affirming  an  interloc- 
utory judgment  for  plaintiffs,  the  Interna- 
tional Bridge  Company  and  another  appeal 
by  permission,  certain  questions  being  certi- 
fied, and  the  City  of  Buffalo  also  appeals. 
Modified  and  affirmed. 

Appeal  by  the  International  Bridge  Com- 
pany and  the  Grand  Trunk  Railway  of  Can- 
ada, by  permission,  from  a  Judgment  vC  the 
Appellate  Division  of  the  Supreme  Court  in 
the  Fourth  Judicial  department,  entered 
March  3,  1909,  affirming  an  interlocutory 
Judgment  in  favor  of  {daintlffs  entered  upon 
a  decision  of  the  court  on  trial  at  Special 
Term;  also,  appeal  by  the  city  of  Buffalo 
from  the  same .  Judgment  of  the  Appellate 
Division  affirming  the  same  Special  Term 
Judgment  which  Is  final  as  to  that  defendant 
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In  1830  the  eight  owners  of  a  tract  of  land 
of  500  acres  near  the  village  of  Black  Rock, 
known  as  the  Parish  tract,  laid  out  the 
property  as  an  extension  of  the  village  and 
caused  a  map  thereof  to  he  made,  which  they 
signed,  upon  which  they  left  an  open  space 
designated  as  a  "PubUck  Square."  The  own- 
ers subsequently  partitioned  and  conveyed 
the  various  lots  constituting  the  tract,  with 
the  exception  of  this  public  square,  which 
lias  never  since  been  disposed  of  by  any 
conveyance  or  other  instrument  executed  by 
the  owners  or  their  heirs,  devisees,  or  grant- 
ees prior  to  1889.  The  tract  was  afterward 
Incorporated  Into  the  village  of  Black  Rock, 
and  still  later  became,  and  now  Is,  a  part  of 
the  city  of  Buffalo.  The  public  square  was 
partly  occupied  by  a  schoolhouse  for  many 
years ;  the  schoolhouse  being  used  as  a  pub- 
lic meeting  place  by  the  inhabitants.  It  was 
also  used  as  a  village  common.  It  was  not 
assessed  to  the  previous  owners  after  1830, 
and  since  1853  It  has  been  treated  as  pub- 
lic property  In  levying  assessments,  except 
the  portions  subsequently  occupied  by  the  In- 
ternational Bridge  Company  as  hereinafter 
stated.  In  1860  the  common  council  of  Buf- 
falo adopted  a  resolution  that  the  said  "Pub- 
Ildc  Square"  should  be  known  and  designat- 
ed as  "Porter  Square,"  and  In  1861  a  reso- 
lution was  adopted  to  the  effect  that  the  ex- 
pense of  maintaining,  Improving,  and  embel- 
lishing said  square  should  be  assessed  upon 
nelgbborhig  property.  From  1860  Porter 
Square  continued  to  be  vacant  land  and  to  be 
used  as  a  common  by  the  Inhabitants  of  the 
city  until  1870,  when  the  common  council 
consulted  that  the  International  Bridge  Com- 
pany might  use  the  streets  and  public  squares 
of  the  city  for  the  erection,  maintenance,  and 
operation  of  approaches  to  a  bridge  whldi  It 
proposed  to  build  across  the  Niagara  river. 
By  subsequent  resolutions  of  the  common 
council  adopted  pursuant  to  legislative  au- 
thority between  1873  and  1882,  Incluslvei  per<' 
mission  has  been  given  to  the  International 
Bridge  Company  and  the  Grand  Trunk  Rail- 
way of  Canada  to  erect  railway  passenger 
platforms  on  the  premises  and  place  12  rail- 
way tracks  and  erect  buildings  and  a  passen- 
ger d^^t  thereon.  The  property  has  been 
iKcupled  by  these  corporations  to  this  extent 
and  for  these  purposes  ever  since.  The  pre»- 
ent  action  is  brought  by  the  representativM 
In  Interest  of  the  eight  owners  of  the  Parish 
tract  In  1830.  In  1890,  before  commencing 
milt,  the  plaintiff  demanded  of  the  Interna- 
tional Bridge  Company  and  the  Grand  Trunk 
Railway  of  Canada  that  they  cease  their 
occupation  of  the  premises,  or  compensate 
him  for  his  loss  and  take  a  deed  thereof, 
which  demand  was  refused.  Upon  a  previous 
appeal  the  complaint  was '  characterized  as 
setting  forth  "a  cause  of  action  In  equity  to 
determine  and  enforce  the  rights  of  the  va- 
rious parties  to  the  property,  which  is  the 
subject  of  the  action."    Porter  t.  Interna- 


tional Bridge  Co.,  163  N.  T.  79,  88,  57  N.  E. 
174,  175. 

The  trial  court  determined  that  the  plain- 
tiff and  the  defendants  other  than  the  ap- 
pellants were  the  owners  In  fee  simple  of 
certain  specified  proportionate  shares  of  the 
property  In  controversy;  that  the  original 
owners  by  making  and  signing  the  map  of 
1830  and  by  their  subsequent  conveyances 
with  reference  to  the  same  Intended  to  allow 
the  public  in  general  and  each  and  every 
member  of  the  community  the  full  and  unre- 
stricted use  and  enjoyment  of  the  land  mark- 
ed "Pnbllck  Square"  and  every  part  thereof 
for  the  purposes  of  a  public  square;  that 
the  city  of  Buffalo  Intended  to  receive  the 
property  for  the  purposes  of  the  general  pub- 
lic for  use  as  a  public  square  and  did  not 
receive  or  at  any  time  acquire  the  fee ;  and 
that  under  the  resolutions  of  the  common 
council  which  have  been  mentioned  the  city 
relinquished  all  the  rights  of  the  public  to 
use  the  premises  in  question  as  a  public 
square  and  abandoned  the  same  for  such  pur- 
poses. The  Judgment  provides  that  if  within 
90  days  from  the  date  thereof  neither  the 
International  Bridge  Company  nor  the  Grand 
Trunk  Railway  Company  shall  have  instituted 
proceedings  to  condemn  the  premises  in  ques- 
tion, or  agreed  with  the  plaintifflB  as  to  their 
value  and  the  plaintiffs'  damages,  or  if ,  having 
instituted  condemnation  proceedings,  they  do 
not  prosecute  the  same  with  due  diligence, 
the  plaintlfFs  may  apply  to  the  court  for  final 
Judgment  determining  the  value  of  the  prem- 
ises and  the  damages  sustatoed  because  of 
the  withholding  of  possession  thereof,  and 
enjoining  the  defendants  from  further  oper- 
ating any  cars  or  engines  across  the  prem- 
ises or  maintaining  any  structure  thereon. 

This  Judgment  has  been  affirmed  by  the 
Appellate  Division.  In  allowing  the  Inter- 
national Bridge  -Company  and  the  Grand 
Trunk  Railway  Company  of  Canada  to  ap- 
peal to  this  court,  the  Appellate  Division  has 
certified  the  following  questions : 

"(1)  Upon  the  facts  foimd  can  Peter  A. 
Porter,  individually  and  as  grantee,  maintain 
this  action  for  the  recovery  of  his  interest  In 
the  premises  In  question? 

"(2)  Is  the  use  of  the  premises  in  question 
by  the  International  Bridge  Company  and 
the  Grand  Trunk  Railway  Company  of  Can- 
ada a  public  use  or  consistent  with  their  use 
as  a  public  square? 

"(3)  Has  the  city  of  Buffalo  abandoned  the 
premises  in  question  as  a  public  square? 

"(4)  Have  either  of  the  defendants  acquire 
ed  prescriptive  rights  to  the  premises  in 
question  or  any  part  thereof?" 

Adelbert  Moot  and  Henry  W.  Sprague,  for 
appellants  International  Bridge  Co.,  and  oth- 
ers. Clark  H.  Hammond,  Corp.  Counsel 
(George  E.  Place,  of  counsel),  for  appellant 
City  of  Buffalo.  Charles  P.  Norton,  for  re- 
spondents. 
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WILLARD  BARTIjBTT,  3.  (after  stating 
the  facts -as  above).  In  the  consideration  of 
tbls  appeal  I  tblnk  It  Is  essential  at  tbe  out- 
set to  ascertain  precisely  what  Is  the  charac- 
ter of  the  action.  The  case  has  already  been 
before  this  court  twice:  First,  on  an  appeal 
from  a  Judgment  affirming  an  Interlocutory 
Judgment  overruling  a  demnrrer  to  the  com- 
plaint for  misjoinder  of  causes  of  action  (163 
N.  X.  70,  67  N.  B.  174) ;  and,  secondly,  on  an 
appeal  from  an  order  reversing  an  order  di- 
recting a  Jury  trial  of  the  issues  Involved  in 
the  action  (176  N.  X,  467,  67  N.  B.  1089).  Up- 
on the  first  appeal.  Judge  Martin,  speaking 
for  the  court,  said:  ''After  a  careful  exam- 
ination of  the  complaint,  we  are  of  the  opin- 
ion that  it  la  not  to  be  regarded  as  stating 
more  than  one  cause  of  action,  viz.,  a  cause 
of  action  in  equity  to  determine  and  enforce 
the  rights  of  tbe  various  parties  to  the  prop- 
erty, which  is  the  subject  of  the  action,  and 
that  all  the  rights  sought  to  be  established 
and  enforced  arose  out  of  the  same  transac- 
tion or  transactions  connected  with  tbe  same 
subject  of  action,  and  their  joiuder  in  tbe 
same  complaint  was  Justified  by  tbe  provi- 
sions of  section  484."  Page  86,  163  N.  X., 
67  N.  B.  176.  Tbe  view  that  the  action  is 
purely  equitable  In  its  nature  was  empha- 
sized on  the  second  appeal,  where  this  court 
held  that  the  defendants  did  not  have  a  con- 
stitutional right  to  a  trial  by  Jury.  It  being 
thus  settled  that  the  cose  is  one  of  equitable 
cognizance,  In  what  category  of  equity  Juris- 
prudence does  it  fall?  The  statement  of 
Judge  Martin  that  it  la  brought  to  determine 
and  enforce  the  rights  of  the  various  parties 
to  the  property  which  is  the  subject  of  the 
action  l9  quite  general,  and  does  not  help  us 
much  In  the  matter  of  classification.  It  Is 
not  an  action  to  compel  the  determination  of 
a  claim  to  real  property  under  the  Code  of 
Civil  Procedure,  for  in  such  an  action  the 
complaint  must  set  forth  facts  showing  that 
tbe  property  at  the  commencement  of  the 
action  was,  and  for  the  one  year  next  pre- 
ceding has  been,  in  the  iwssession  of  the 
plaintltr  or  in  the  possession  of  himself  and 
those  from  whom  he  derives  his  title,  either 
as  sole  or  Joint  tenant  or  tenant  In  common 
with  others.  It  Is  not  a  suit  to  remove  a 
cloud  upon  tt^e-  There  are  no  allegations  in 
the  complaint  appropriate  to  a  suit  for  such 
relief.  The  general  rule  is  that  a  plaintiff 
out  of  possession  holding  the  legal  title  will 
be  left  to  his  remedy  by  ejectment.  3  Pom- 
eroy's  Eq.  Juris.  (1st  Ed.)  i  1399n.  I  think  In 
view  of  our  previous  adjudications  herein 
that  it  must  be  regarded  as  a  suit  to  enjoin  a 
continuing  trespass,  1.  e.,  the  occupation  of 
Porter  Square  by  the  bridge  and  railroad 
companies,  on  the  theory  that,  by  reason  ot 
the  abandonment  of  the  premises  by  the  city 
of  Buffalo  as  a  public  square,  the  easement  of 
the  public  therein  has  ceased,  and  all  the 
rights  of  the  original  proprietors  as  owners 
of  the  fee  before  the  dedication  have  been  re- 


stored to  the  plalntUFs.  To  this  extent  and  In 
this  sense  it  is  a  suit  "to  determine  and  en- 
force the  rights  of  the  various  parties  to  the 
property  which  is  tbe  subject  of  tbe  action," 
as  was  suggested  by  this  court  upon  tbe  first 
appeal. 

It  will  be  most  conducive  to  clearness  to 
consider  the  questions  submitted  to  us  in  a 
different  order  from  that  In  which  they  have 
been  certified.  The  second  and  third  ques- 
tions are  closely  related  to  one  another. 
"(2)  Is  the  use  of  the  premises  In  qnestlcm. 
by  the  International  Bridge  (Company  and 
the  Grand  Trunk  Railway  Company  of  Can- 
ada a  public  use  or  consistent  with  their  use 
as  a  public  square?  (3)  Has  the  city  of  Buf- 
falo abandoned  the  premises  In  question  aa 
a  public  square?"  The  word  "or"  was  prob- 
ably Inserted  in  tbe  second  question  through 
inadvertence.  That  a  railroad  use  is  a  pub- 
lic use  is  no  longer  serlonsly  to  be  doubted. 
1  Lewis  on  Eminent  Domain  (3d  Ed.)  §  263 ; 
Buffalo  &  N.  X.  City  R.  R.  Go.  v.  Bralnard, 
9  N.  X.  100;  Rensselaer  &  Saratoga  R.  Co. 
v.  Davis,  43  N.  X.  137;  Erie  R.  Co.  v.  Stew- 
ard, 170  N.  X.  172,  178,  63  N.  B.  lia  The 
proposition  under  tbe  fourth  point  of  the  re- 
spondent's brief  that  a  railroad  use  is  not  a 
public  use  Is  obviously  unsound.  Tbe  argu- 
ment by  which  it  is  sought  to  be  supported 
is  really  directed  toward  showing  that  a  rail- 
road use 'is  not  such  a  public  use  as  is  con- 
sistent with  the  devotion  of  tbe  land  to  the 
purposes  of  a  public  square,  which  Is  quite 
a  different  thing.  The  correctness  of  the  lat- 
ter proposition  is  what  we  understand  to 
have  been  submitted  for  our  determination  by, 
tbe  certification  of  tbe  second  question  In  thia 
record. 

The  effect  of  the  dedication  of  the  land 
designated  as  a  public  square  on  the  map  of 
the  proposed  extension  of  tbe  village  of 
Black  Rock  In  1830  was  to  create  an  ease- 
ment in  favor  of  the  public,  coextensive  with 
the  purposes  to  which  public  squares  in  sucb 
localities  are  usually  applied.  In  tbe  case 
of  such  a  dedication,  as  -was  well  said  by 
Selden,  J.,  in  Anderson  v.  Rochester,  Ij.  &  M. 
P.  B.  Co.,  9  How.  Prac.  663,  569,  "where 
there  is  a  corporation  to  represent  the  pub- 
lic, and  take  charge  of  its  interests,  tbe  ease- 
ment vests  in  such  corporation,  which  thus 
becomes  tbe  trustee  ot  a  use."  Here  the 
easement  vested  first  in  tbe  village  of  Black 
Rock  and  afterward  In  the  city  of  Buffalo 
as  its  successor.  It  was  not  necessary  that 
the  fee  of  the  land  should  pass  in  order  to 
secure  the  easement  to  the  public.  City  of 
Cincinnati  v.  White's  Lessee,  6  Pet  431,  8 
L.  Ed.  452.  The  naked  fee  remained  in  the 
original  proprietors  and  their  successors  In 
interest  This  is  not  like  a  case  where  the 
acquisition  of  a  fee  is  essential  .to  carry  out 
the  purpose  which  the  parties  making  the 
dedication  had  in  view,  or  where  land  la 
taken  in  the  exercise  of  the  power  of  eml* 
uent  domain  under  a  statute  which  obviously 
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contemplates  obtaining  the  largest  title  pos- 
sible Such  a  case  was  Brooklyn  Park  Com- 
missioners T.  Armstrong,  45  N.  Y.  234,  6  Am. 
Rep.  70^  where  It  was  held  that  the  act  of 
the  Iiegislatare  authorizing  the  city  of  Brook- 
lyn to  take  lands  for  a  public  park  was  so 
worded  that  in  condemnation  proceedings 
thereunder  the  city  acquired  an  absolute  es- 
tate in  the  land  taken  under  the  statute,  and 
not  merely  an  easement,  and  that  its  title 
was  free  from  any  legally  recognizable  re- 
versionary right  in  the  former  owners.  Here 
the  dedication  did'  not  deprive  the  original 
proprietors  of  their  title  any  more  than 
would  the  dedication  of  land  for  a  highway, 
evidenced  by  throwing  It  open  and  its  accept- 
ance by  the  public  authorities,  in  which  case 
it  l8  well  settled  that  the  owner  does  not 
part  -with  bis  title,  "but  only  with  the  right 
to  possession  for  the  purpose  of  a  highway." 
City  of  Cohoes  v.  D.  &  H.  C.  Co.,  134  N.  Y. 
.397,  31  N.  B.  887.  In  the  early  case  of  Pear- 
sail  ▼.  Post  20  Wend.  Ill,  136,  Cowen,  J., 
intimated  that  the  doctrine  of  dedication  ap- 
plicable to  streets  and  ways  did  not  extend 
to  public  squares  In  cities  or  villages;  but, 
when  the  case  reached  the  Court  of  Errors, 
a  contrary  view  was  expressed  by  Chancel- 
lor Walworth,  who  said  tiiat  In  ancient  times 
in  England  the  law  of  dedication,  which  was 
applicable  to  thoroughfares,  was  properly 
applicable  to  market  places  and  promenades, 
although  they  were  not  highways  in  the  ordi- 
nary sense  of  the  term.  Post  v.  Pearsall,  22 
Wend.  425,  433.  "It  is  now  generally  admit- 
ted," says  Mr.  Justice  Holmes  in  Abbott  v. 
Cottage  City,  143  Mass.  521,  10  N.  B.  325,  58 
Am.  Rep.  143,  "that  open  squares  in  towns 
are  as  much  within  the  principle  referred  to 
as  highways,  and  It  has  been  held  in  numer- 
ous decisions  that  such  squares  may  be  dedi- 
cated to  public  uses." 

A  case  which  corresponds  closely  with  the 
present  case  in  the  circumstances  of  the  ded- 
ication is  Trustees  of  M.  E.  Church  •  of  Ho- 
boken  v.  Mayor,  eta,  of  Hoboken,  S3  N.  3. 
Law.  13,  97  Am.  Dec.  696.  There  the  dedica- 
tion was  effected  by  the  making  of  a  map  of 
the  well-known  Stevens  tract  in  Hoboken 
on  which  the  property  in  controversy  was 
designated  simply  by  the  word  "Square," 
and  the  owner  subsequently  executed  con- 
veyances referring  to  this  map.  The  court 
discusses  the  meaning  of  "square"  as  thus 
nsed,  saying:  "The  word  'square'  on  this 
plot  of  ground,  indicated  a  public  use,  either 
for  purposes  of  a  free  passage,  or  to  be  orna- 
mented and  Improved  for  grounds  of  plea»- 
nre,  amusement,  recreation  or  health.  This 
Is  the  proper  and  natural  meaning  of  the 
term  and  its  ordinary  and  usual  significa- 
tion. •  •  •  The  word  'square'  as  a  term 
of  dedicatl(xi  imported  a  complete  and  nn> 
restricted  abandonment  to  the  public,  uses 
iibove  indicated."  In  Cady  v.  Conger,  19  N. 
Y.  256,  the  land  was  dedicated  for  a  village 
green  or  public  common;  and  this  court  In 


discussing  the  uses  to  which  the  premises 
might  properly  be  put  under  such  a  dedica- 
tion moitloned  that  every  part  of  this  open 
space  was  used  as  a  common  passageway 
for  foot  passengers  and  teams  passing  from 
one  road  to  another,  and  as  a  place  for  mili- 
tary parades  and  ball  playing  and  other 
amusements.  It  appeared,  how;ever,  that  a 
part  of  it  was  used  for  storing  lumber  while 
a  plankroad  was  being  built  along  one  of 
the  adjoining  highways;  and  Chief  Judge 
Johnson  said  that  this  could  hardly  be  sup- 
posed to  be  a  rightful  use,  although  it  was 
temporary  In  its  nature,  and  acquiesced  in 
from  a  g^eneral  desire  to  facilitate  the  mak- 
ing of  the  plankroad.  Far  less  is  the  occupa- 
tion of  Porter  Square,  in  the  city  of  BuCTalo, 
by  the  approach  to  the  International  bridge 
and  the  other  structures  placed  and  maintain- 
ed there  by  the  bridge  and  railroad  compa- 
nies with  the  sanction  of  the  municipality 
consistent  with  the  use  of  the  property  thus 
occupied  for  the  purposes  of  a  public  square. 
However  desirable  this  occupation  may  be 
even  In  the  public  interest — and  the  trial 
court  has  expressly  found  that  the  premises 
in  question  are  a  necessary  approach  to  the 
Intemalrlonal  bridge — U  is  Incompatible  with 
what  may  be  termed 'a  public  square  use, 
which  imports  more  openness  and  a  greater 
freedom  from  obstruction  than  is  permitted 
by  the  presence  of  a  raUroad  bridge  and  de- 
pot 

This  view  requires  a  negative  answer  to 
the  second  question  regarding  the  word  "or" 
as  omitted  therefrom,  so  as  to  make  it  read: 
"Is  the  use  of  the  premises  In  question  by 
the  International  Bridge  Company  and  the 
Grand  Trunk  Railway  Company  of  Canada 
a  public  use  [or]  consistent  with  their  use 
as  a  public  square?" 

The  third  question,  "Has  the  city  of  Buf- 
falo abandoned  the  premises  in  question  as  a 
public  square?"  has  been  answered  affirma- 
tively by  the  trial  Judge  in  the  thirty-fifth 
finding  as  a  question  of  fact  In  framhig 
the  question,  however,  we  assume  that  it 
was  the  intention  of  the  Appellate  Division 
to  ask  whether  the  conduct  of  the  city  In 
sanctioning  the  permanent  occupation  of  the 
dedicated  property  by  the  structures  of  the 
other  defendants  did  not  amount  In  law  to 
an  abandonment  of  the  easement  which  had 
vested  In  the  municipality  as  the  trustee  of 
a  use,  by  reason  of  the  dedication.  As  thus 
construed.  It  seems  clear  that  the  question 
must  be  answered  in  the  affirmative.  "An 
easement  may  be  abandoned,"  said  Earl,  J., 
In  Roby  v.  N.  Y.  C.  &  H.  R.  B.  R.  Co.,  142  N. 
Y.  176,  181,  36  N.  E.  1053,  1055,  "by  unequiv- 
ocal acts  showing  a  clear  Intention  to  aban- 
don, or  by  mere  nonuser,  if  continued  for  a 
long  time";  and,  citing  numerous  cases,  he 
continued:  "Under  these  authorities,  the 
acts  claimed  to  constitute  the  abandonment 
of  an  easement  must  show  the  destruction 
thereof,  or  that  its  legitimate  use  has  been 
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rendered  Imposdble  by  some  act  of  the  own- 
er thereof,  or  some  other  unequivocal  act 
showing  an  intention  to  permanently  abati- 
don  and  give  up  the  easement"  In  Camp- 
bell V.  City  of  Klansas,  102  Mo.  326,  13  S.  W. 
897,  10  li.  B.  A.  593,  a  square  was  marked 
"donated  for  graveyard"  on  an  original  plat 
filed  with  the  recorder  of  titles  by  one  of 
the  proprietors  of  the  town  site,  who  sub- 
sequently used  the  plat  at  a  public  sale  of 
lots.  B*rom  this  fact  and  the  acquiescence  of 
the  other  proprietors  in  the  plat  and  the  use 
of  the  square  for  Interments  a  dedication 
was  inferred.  This  dedication  was  held  to 
have  been  abandoned  by  the  action  of  the 
mimicipality  in  passing  an  ordinance  vacat- 
ing the  land  for  graveyard  purposes  and 
changing  it  into  a  park  with  the  acquies- 
c«ice  of  the  public.  It  was  further  held  that 
the  land  thereupon  reverted  to  the  donor 
who  might  recover  in  ejectment  against  the 
municipality. 

The  acts  evidencing  an  intention  to  aban- 
don the  easement  for  use  of  the  premises  as 
a  public  square  could  hardly  be  more  unequi- 
vocal or  conclusive  than  they  are  shown  to 
be  in  this  case.  There  Is  an-  express  finding 
that  the  premises  in  question  are  a  n^bessary 
approach  to  the  Intei^atlonal  bridge.  This 
fact,  in  addition  to  the  permanent  character 
of  the  structures  thereon,  shows  that  the 
property  thus  occupied  has  been  diverted 
from  the  purposes  of  the  dedication  beyond 
any  prospect  or  hope  of  restoration.  The 
pnblic  may  not  enjoy  the  land  for  the  uses 
which  the  original  owners  contemplated,  and 
the  bridge  and  railroad  company  have  taken 
it  without  making  compensation  therefor. 
The  condition  of  things  is  precisely  as  though 
the  original  owners  had  said  to  the  city, 
"We  will  give  you  this  property  in  trust  to 
use  in  a  particular  way  for  the  benefit  of  the 
public" ;  and  the  city,  liavlng  accepted  it  for 
that  particular  purpose,  turns  it  over  to  two 
transportation  companies  to  be  employed  for 
all  time  for  a  wholly  different  purpose.  It 
is  argued  In  behalf  of  the  city  that,  even 
so,  the  dedicated  land  does  not  revert  to  the 
original  owners,  but  the  only  remedy  is  a 
suit  In  equity  to  compel  the  removal  of  the 
obsructlons  and  the  execution  of  the  trust, 
dtlng  2  Billon  on  Municipal  Corporations 
(4th  Ed.)  i  633,  Barclay  t.  Howell's  Lessee, 
6  Pet  498,  8  L.  Ed.  477,  and  Goode  v.  City 
of  St  Louis,  113  Mo.  257,  20  S.  W.  1048.  The 
authorities  relied  upon,  however,  to  sustain 
this  proposition  concede  that  property  dedi- 
cated to  a  public  use  without  any  provision 
for  forfeiture  reverts  to  the  dedicators  upon 
a  misuse  thereof,  when  the  use  contemplated 
in  the  dedication  becomes  impossible.  See, 
also,  WiUiams  v.  First  Presbyterian  Society 
in  Cincinnati,  1  Ohio  St  478.  Such  is  the 
case  here.  If  the  existing  occupation  is  nec- 
essary for  the  approach  to  the  International 
bridge,  as  has  been  found  by  the  trial  court 
and  as  seems  to  be  undisputed,  it  is  prac- 


tically Impossible  ever  to  apply  the  land 
again  to  use  for  the  purposes  of  a  public 
square.  It  Is  further  argued  in  belialf  of 
the  appellants  other  than  the  city  that  no 
'sound  reason  exists  for  holding  that  there 
has  been  a  reversion  because  the  plaintlffis 
are  not  abutting  owners,  and,  assuming  that 
they  have  a  naked  fee,  the  evidence  shows 
that  the  fee  is  worth  more  and  not  less  by 
reason  of  the  erection  of  the  bridge  upon  the 
premises.  I  liave  already  tried  to  show  how 
the  plaintiffs,  as  representatives  of  the  orig- 
inal owners,  have  suffered  damage.  The 
original  owners  gave  an  easement  to  the  city. 
The  dty  has  abandoned  that  easement,  and 
turned  the  property  over  to  third  parties. 
When  the  easement  was  thus  effectually 
abandoned,  the  rights  of  the  original  owners 
became  precisely  what  they  were  prior  to  the 
dedication.  Th^  or  their  successors  in  title 
could  thereafter  deal  with  it  as  owners  in 
fee  simple  absolute,  and  th^  were  damaged 
by  the  gratuitous  occupation  of  the  premises 
by  the  bridge  and  railroad  company.  They 
seek  in  effect  by  means  of  this  action  to  put 
an  end  to  the  continuing  trespass  unless  the 
trespassers  will  acquire  their  title  at  a  fair 
price.  It  is  objected  that  inasmuch  as  the 
easement  dedicated  was  for  the  benefit  of  tiie 
public,  the  city  of  BoSUo,  as  trustee  of  the 
easement  conld  not  by  any  alleged  acts  of 
abandonment  destroy  the  public  right;  and 
reference  Is  made  to  the  case  of  Board  of 
Commissioners  v.  Young,  69  Fed.  96,  107,  8 
C.  C.  A.  27,  38,  where  Lurton,  J.,  writing  for 
the  United  States  Circuit  Court  of  Appeals, 
in  discussing  the  alleged  abandonment  of  an 
easement  dedicated  to  the  village  of  Youngs- 
town,  said:  "The  council  of  the  village  of 
Youngstown  were  the  trustees  holding  the 
legal  title  and  protecting  the  use.  The  peo- 
ple of  Youngstown  werfe  the  beneficiaries  un- 
der the  trust  The  council,  in  their  charac- 
ter as  trustees,  could  do  no  act  to  defeat  the 
beneficial  interest  of  the  pnblia  A  court  of 
equity  would  take  cognizance,  and  restrain 
any.  act  calculated  to  defeat  th6  use.  As 
trustees  the  council  conld  not  without  the 
voluntary  acquiescence  of  the  cestui  que 
trust  abandon  the  use  or  defeat  the  estate." 
In  the  present  case,  however,  the  acquies- 
cence of  the  puUie  in  the  acts  of  the-  dty  of 
Buffalo  constituting  the  abandonment  was 
expressed  by  the  Legislature  by  the  enact- 
ment of  diapter  763  of  the  Laws  of  1857. 
which  in  terms  fimpowered  the  International 
Bridge  Company  "to  use  any  of  the  streets, 
squares,  lanes  or  alleys  of  the  city  of  Buf- 
falo, or  lands  in  said  city,  owned  by  the  peo- 
ple of  the  state  of  New  York,  for  the  erec- 
tion of  such  bridge  and  the  works  or  ap- 
proaches thereto  appertaining,  provided  the 
consent  of  the  common  council  of  the  said 
dty  of  Buffalo  shall  first  be  obtained."  Sec- 
tion 20.  Under  an  act  passed  in  the  follow- 
ing year  (diApter  294  of  the  Laws  of  1868) 
the  question  whether  the  dty  should  guarao^ 
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tee  the  payment  of  Interest  on  $2,500,000 
capital  stock  of  the  bridge  company  to  which 
this  power  to  occupy  the  public  streets  and 
squares  had  been  given  was  submitted  to  the 
people  of  BufFalo  and  such  guaranty  was  ap- 
proved by  a  vote  of  5,128  in  the  affirmative 
to  8,375  in  the  negative.  These  circumstanc- 
es establish  the  acquiescence  of  the  public  in 
the  abandonment  of  the  easement  in  such 
portion  of  Porter  Square  as  the  common 
council  consented  should  be  occupied  by  the 
bridge  company  and  any  railroad  operated 
over  the  bridge. 

The  first  and  fourth  certified  questions  re- 
main to  be  considered. 

"(1)  Upon  the  facts  found,  can  Peter  A. 
Porter  individually  and  as  grantee  maintain 
this  action  for  the  recovery  of  his  interest  In 
the  premises  in  question?"  This  question 
cannot  be  answered  categorically  in  view  of 
the  character  of  the  action  as  construed  by 
this  court  upon  the  second  appeal.  It  is  not 
an  action  "for  the  recovery  of  his  Interest" 
or  it  would  have  been  triable  by  a  Jury,  and 
we  held  that  It  was  not  It  is,  however,  a 
suit  in  equity  which  Peter  A.  Porter  may 
maintain. 

"(4)  Have  either  of  said  defendants  acquir- 
ed prescriptive  rights  to  the  premises  in 
question  or  any  part  thereof?"  By  said  de- 
fendants Is  meant  the  International  Bridge 
Company  and  the  Grand  Trunk  Railway 
Company  of  Canada.  As  to  this  question,  it 
is  enough  to  say  that  neither  the  evidence 
nor  the  findings  suffice  to  warrant  the  con- 
clusion that  either  of  these  defendants  has 
acquired  a  title  by  prescription  against  the 
plalntlfFs. 

As  is  apparent  from  what  has  been  said, 
we  are  satisfied  that  the  result  reached  by 
the  learned  Judge  at  Special  Term  is  sub- 
stantially correct.  The  form  of  the  judg- 
ment, however,  requires  amendment.  £very 
one  of  the  findings  has  been  incorporated  in 
the  judgment,  not  simply  by  way  of  recital, 
but  preceded  in  each  instance  by  the  words, 
"It  Is  ordered,  adjudged  and  decreed  that," 
etc.  This  is  not  proper  practice,  nor  is  It  in 
accord  with  the  direction  for  Judgment  glv>- 
ea  by  the  trial  Judge  himself  at  the  conclu- 
sion of  the  findings,  In  compliance  with  sec- 
tion 10^  of  the  Code  of  Civil  Procedure,  that 
he  shall  "direct  the  judgment  to  be  entered 
thereon.".  The  Judgment  'must  therefore  be 
modified  by  striking  therefrom  all  the  ad- 
judications except  those  which  conform  to 
the  five  directions  for  judgment  given  by  the 
trial  Judge  at  the  end  of  the  decision.  As 
thus  modified.  It  should  be  affirmed,  with 
costs  to  respondents.  The  answer  to  the  first 
question  is  that  Peter  A.  Porter  individually 
and  as  grantee  can  maintain  this  action. 
The  answer  to  the  second  question  Is  that 
the  use  of  the  premises  by  the  International 
Bridge  Company  and  the  Grand  Trunk  Rail- 
way Company  of  Canada  is  not  a  public  use 


consistent  with  their  use  as  a  public  square. 
The  third  question  Is  answered  in  the  af- 
flrmatlve,  and  the  fourth  question  in  the  neg- 
ative. 

CULLEX,  C.   J.,   and   GRAY,  WERNER, 
HISCOCK,  and  CHASE,  33^  concur. 

Judgment  accordingly. 


(MS  111.  147) 
PEOPLE  V.  FIELD'S  ESTATE  et  aL 
(Supreme  Court  of  lUiaois.    Dec  21, 1910.    Re- 
hearing Denied  Feb.  9,  1911.) 

TaXATIOK   (J  878*)— INHJEBITANOB  TAX— PBOP- 

BETY  Liable— Patment  in  Lieu  of  Dowkb. 
An  antenuptial  contract  between  a  man 
and  woman  recited  tbat  marriage  was  contem- 
plated between  them  and  that  they  contracted 
to  settle  their  respective  rights  in  the  prop- 
erty of  each.  It  was  agreed  that  each  should 
retain  control  of  his  or  her  separate  property, 
and  tliat,  U  the  prospective  wife  shoold  snr- 
vive  her  husband,  she  should  have  out  of  his 
property  a  stipulated  sum,  which  should  be  re- 
ceived by  her  in  lieu  of,  and  In  full  satisfac- 
tion of,  all  claims,  ri|;hts,  and  Interests  which 
she  might  have  or  claim  in  the  husband's  prop- 
erty as  his  widow.  Held,  that  payment  under 
the  agreement  to  the  prospective  wife,  I>elng 
conditional  upon  her  surviving  her  husband  as 
his  widow,  was  intended  as  a  substitute  for  or 
in  lieu  of  dower,  and  is  taxable  under  the  in- 
heritance tax  law  the  same  as  dower  would  be, 
and  is  not  to  be  deemed  an  indebtedness  to  be 
deducted  from  the  market  value  of  the  estate. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  S§  1700,  1701;   Dec.  Dig.  i  878.  •] 

Appeal  from  Cook  County  Court;  Lewis 
Rinaker,  Judge. 

Action  by  the  People  against  the  Estate  of 
Marshall  Field  and  others.  From  the  Judg- 
ment, the  People  appeal.  Reversed  and  re- 
manded, with  directions. 

W.  H.  Stead,  Atty.  Gen.,  and  Roy  Wright 
(Walter  K.  Lincoln,  of  counsel),  for  the  Peo- 
ple. Wilson,  Moore  &  Mlcllvalne,  for  ap- 
pellees. 

FARMER,  J.  This  Is  an  appeal  by  the 
people  from  the  Judgment  of  the  county 
court  of  Cook  county  in  an  inheritance  tax 
proceeding  in  the  estate  of  Marshall  Field. 
The  county  court  held  that  $1,000,000  paid 
to  bis  widow,  Delia  S.  Field,  according  to 
the  provisions  of  an  antenuptial  contract, 
was  not  subject  to  an  Inheritance  tax,  and 
that  amount  was  deducted  from  the  value  of 
the  estate  before  fixing  the  inheritance  tax. 

Marshall  Field  and  Delia  S.  Claton  were 
married  September  5,  1905.  Prior  to  their 
marriage,  and  in  contemplation  thereof,  tbey 
entered  into  an  antenuptial  contract,  by 
which  it  was  agreed,  among  other  things, 
tbat  if  Mrs.  Field  survived  her  husband  she 
should  receive  $1,000,000  out  of  the  property 
and  estate  of  Marshall  Field,  in  satisfaction 
of  all  claims,  demands,  and  rights  which  she 
might  otherwise  have  In  and  to  the  property 
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or  estate  of  her  husband  as  his  widow.  Mar- 
shall Field  died  In  January,  1906,  leaving 
Delia  8.  Field  sntylTlng  him  as  bis  widow. 
She  presetted  a  claim  In  the  probate  court 
for  $1,000,000  based  on  the  antenuptial  agree- 
ment, which  was  allowed  and  paid  to  her 
by  the  executors  of  the  estate  of  Marshall 
Field. 

Counsel  for  the  appellant  contend  that 
"the  antenuptial  contract  was  a  method  of 
admeasurement  of  dower,  substituted  by  the 
parties  for  the  method  provided  by  law  for 
determining  the  same,  and  said  $1,000,000 
was  paid  to  and  received  by  Delia  8.  Field, 
widow,  as  the  full  amount  of  her  dower  and 
other  rights  of  Inheritance."  Ckmnsel  for 
the  appellees  contend  that  the  right  of  Mrs. 
Field  to  the  $1,000,000  did  not  vest  in  her  by 
virtue  of  the  intestate  laws  of  the  state  of 
Illinois,  bdt  "was  a  legal  debt  due  to  her 
under  a  valid  contract  made  upon  a  valuable 
consideration  and  was  not  an  inheritance." 

Whatever  may  have  been  decided  In  other 
Jurisdictions,  it  is  settled  in'  this  state  that 
dower,  less  the  exemption  provided  by  stat- 
ute, is  subject  to  the  inheritance  tax.  Bll- 
Ungs  T.  People,  189  111.  472,  59  N.  B.  T98,  69 
I*  R.  A.  807.  It  would  seem  logically  to  fol- 
low that.  If  the  provision  made  for  Mrs. 
Field  In  the  antenuptial  contract  was  in  lieu 
of  and  a  substitute  for  her  dower  and  other 
rights  she  would  have  had  in  the  estate  of 
Marshall  Field  as  his  widow.  It  would  also 
be  subject  to  the  inheritance  tax.  This  court 
said  In  Billings  v.  People,  supra:  "It  will 
be  noticed  that  neither  dower,  nor  any  pro- 
vision made  in  lieu  of  dower,  is  exempted." 

In  Long  V.  Barton,  236  lU.  551,  86  N.  B. 
127,  19  L.  R.  A.  (N.  S.)  384,  the  conrt  had 
nnder  consideration  a  claim  filed  by  the  di- 
vorced wife  on  an  antenuptial  contract 
against  the  estate  of  her  former  husband, 
who  died  testate.'  By  the  antenuptial  con- 
tract Philip  H.  Barton  agreed  that  Tonie 
Long,  with  whom  he  contemplated  marriage, 
should  upon  his  death  receive  out  of  his  es- 
tate, in  lieu  of  dower,  the  sum  of  $5,000,  and 
Tonle  Long  agreed  to  accept  that  sum  and 
relinquish  all  her  dower  rights  in  the  estate 
of  Barton  that  might  accrue  to  her,  by  rea- 
son of  marriage,  under  the  laws  of  the  state 
of  Illinois.  The  parties  married,  but  after- 
wards the  wife  procured  a  divorce  from  her 
husband  on  the  charge  of  extreme  and  re- 
peated cruelty.  In  the  divorce  case  she  was 
awarded  $2,000  in  Ueu  of  and  in  full  satis- 
faction of  her  contingent  right  of  dower  and 
of  other  rights  In  the  estate  of  her  husband. 
The  $2,000  was  paid  to  her,  and  afterwards 
Barton  died  testate.  The  divorced  wife  filed 
a  claim  against  bis  estate  for  $5,000  men- 
tioned in  the  antenuptial  contract.  This 
court  held  she  was  not  entitled  to  an  allow- 
ance of  the  claim,  and  said  (236  111.  553,  86 
N.  E.  128  tl9  L.  R.  A.  (N.  8.)  384]):  "The 
antenuptial  contract  Is  not  an  unconditional 
promise  to  pay  $5,000,  bat  It  la  to  be  paid 


In  lieu  of  dower.  If  appellant  had  died  be- 
fore her  husband,  all  rights  under  the  ante- 
nuptial contract  would  have  been  extinguish- 
ed. The  effect  of  the  antenuptial  contract 
was  to  substitute  a  sum  of  money  for  appel- 
lant's right  of  dower  in  her  husband's  land. 
Anything  that  would  extinguish  her  right  of 
dower  would  extinguish  that  which  by  agree- 
ment was  substituted  in  Its  place." 

The  antenuptial  contract  before  us  was 
not  an  unconditional  promise  to  pay  Mrs. 
Field  $1,000,000  in  consideration  of  her  mar- 
rying Marshall  Field.  The  contract  recites 
that  marriage  was  contemplated  between  the 
parties,  and  they,  being  desirous  of  making 
a  settlement  of  their  respective  rights  in 
the  property  of  each  other,  entered  Into  a 
contract  for  that  purpose.  It  was  agreed 
that  each  would  retain  control  of  his  or  her 
separate  property,  or  property  that  they 
should  acquire,  respectively,  after  the  mar- 
riage, and  the  contract  provides  that  if  Mrs. 
Field  should  survive  her  husband  she  should 
have  and  receive  out  of  his  property  and  es- 
tate $1,000,000,  "which  shall  be  received  by 
her  in  lieu  of  and  in  full  satisfaction  of  any 
and  all  claims,  rights,  and  interests  and  de- 
mands which  she  might  have  or  claim  in 
and  to  the  property  and  estate  of  the  said 
party  of  the  first  part  [Marshall  Field]  un- 
der or  by  vlrtne  of  the  laws  of  the  state  of 
Illinois  or  of  any  other  state  or  country;  It 
being  agreed  between  the  parties  hereto  that 
the  said  sum  so  agreed  to  be  i)ald  to  the  said 
party  of  the  second  part  out  of  the  proper- 
ty and  estate  of  the  said  party  of  the  first 
part  shall  satisfy  all  the  claims,  demands, 
and  rights  which  the  said  party  of  the  sec- 
ond part  might  otherwise  have  In  and  to 
any  of  the  property  or  estate  of  the  said 
party  of  the  first  part  as  his  widow."  By  the 
plain  language  of  the  contract  the  $1,000,000 
was  to  be  paid  to  and  accepted  by  Mrs. 
Field,  if  she  survived  her  husband  as  his 
widow,  as  a  substitute  for  and  in  lieu  of 
dower  and  all  other  rights  she  would  be  en- 
titled to,  as  widow,  under  the  law.  Its  pay- 
ment to  her  was  conditional  upon  her  sur- 
viving her.  husband  as  his  widow.  If  she 
had  died  before  her  husband,  the  liability  of 
his  estate  upon  the  antenuptial  contract 
would  have  been  extinguished;  or  If  the  mar- 
riage had  been  dissolved  by  divorce  for  her 
fault,  her  right  under  the  antenuptial  con- 
tract would  have  been  terminated.  Clarke 
V.  Lott,  11  111.  105;  Jordan  v.  Clark,  81  111. 
465. 

In  the  last  cited  case  Clark  entered  into 
an  antenuptial  contract  with  Mary  Jordan, 
by  which  she  was  to  rec^ve  out  of  his  per- 
sonal estate  $2,000  in  lieu  of  all  dower,  dis- 
tributive share,  and  allowances  of  all  kinds 
out  of  his  estate,  and  she  relinquished  all 
right  of  dower  and  distributive  share  In 
Clark's  estate.  The  marriage  was  subse- 
quently consummated,  and  the  parties  lived 
together  about  two  years,  when  the  wife  left 
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her  husband,  and  he  afterwards  obtained  a 
divorce  from  her  on  the  ground  of  desertion. 
Upon  his  death  the  divorced  wife  filed  a 
claim  against  his  estate  for  the  $2,000  men- 
tioned In  the  antenuptial  contract.  The 
claim  was  disallowed,  and  she  brought  the 
case  to  this  court  by  appeal.  The  Judgment 
of  the  lower  court  was  affirmed;  this  court 
holding  that  the  contract  was  to  be  treated 
as  a  provision  made  for  the  wife  as  a  sub- 
stitute or  equivalent  for  dower.  The  court 
said  (81  111.  467):  "The  argument  Is,  the 
divorce  operates  only  upon  those  rights  and 
obligations  created  by  law  and  given  to  or 
cast  upon  the  parties  by  law  In  consequence 
of  the  assumption  of  the  relation  of  husband 
and  wife,  and  hence  has  no  effect  whatever 
upon  the  rights  and  obligations  created  by 
or  dependent  upon  a  contract  of  the  parties. 
The  difficulty  Is  not  so  much  In  the  logic  of 
the  argniment  as  In  the  want  of  application 
to  this  case.  The  error  consists  in  the  as- 
sumption the  husband  by  the  contract  took 
upon  himself  the  relation  and  obligation  of 
a  debtor  to  his  intended  wife.  The  contract 
will  not  admit  of  this  construction." 

It  appears  to  us  that  no  reasonable  con- 
struction can  be  placed  upon  the  language  of 
the  antenuptial  contract  in  this-  case  other 
than  that  the  $1,000,000  for  Mrs.  Field,  if 
she  survived  her  husband  as  his  widow,  was 
a  substitution  for  her  dower  and  all  other 
rights  she  would  otherwise  have  been  en- 
titled to  in  his  estate.  That  it  was  compe- 
tent for  the  parties,  by  contract,  to  agree 
upon  an  amount  the  widow  should  receive 
in  lieu  of  the  right  she  was  entitled  to  under 
the  law.  is  not  the  subject  of  controversy, 
and  that  such  an  agreement  constitutes  a 
liability  of  the  estate  cannot  be  denied;  but 
when  so  made  as  a  substltutioh  for  and  in 
lieu  of  dower  and  other  rights.  It  must,  for 
the  purpose  of  the  Inheritance  tax,  be  treat- 
ed the  same  as  dower  would  be,  and  is  not 
to  be  considered  as  an  Indebtedness,  to  be 
deducted  from  the  market  value  of  the  es- 
tate. In  the  Billings  Case  the  widow  re- 
nounced the  provisions  made  for  her  In  the 
will  of  her  husband  and  elected  to  take  un- 
der the  statute.  It  was  there  contended  that 
the  inheritance  tax  act,  which  is  the  same 
act  that  governs  this  case,  did  not  apply  to 
property  that  passed  to  the  widow  as  dower; 
but  the  court  held  that  neither  dower,  nor 
any  provision  made  in  lieu  of  it,  could  be 
exempted  from  the  market  value  of  the  es- 
tate In  fixing  and  determining  the  inherit- 
ance tax. 

If  we  are  correct  in  the  construction  we 
have  placed  on  the  antenuptial  agreement.  It 
necessarily  follows,  then,  that  the  $1,000,000 
received  by  Mrs.  Field  Is  not  exempt.  Illus- 
tration is  not  necessary  to  show  that  any 
other  rule  would  enable  parties  desiring  to 
do  so  to  in  a  measure  defeat  the  object  and 
purpose  of  the  statute. 


In  our  opinion  the  county  court  erred  In 
deducting  the  $1,000,000  provide*  for  in  the 
antenuptial  contract  from  the  market  Talue 
of  the  estate  In  fixing  and  determining  the 
tax.  The  judgmoit  is  therefore  reversed, 
and  the  cause  remanded,  with  directions  to 
the  county  court  to  proceed  and  render  Judg- 
ment in  accordance  with  the  views  herein 
expressed. 

Bevosed  and  remanded,  with  dlrectloiit. 

048  IIL  154) 

PEOPLE  ex  rel.  SEBGBRS  v.  DUNLAP 

et  al.,  School  Trustees. 

(Sopreiue  Court  of  Illinois.    Dec.  21,  1910. 

Behearingr  Denied  Feb.  9,  1911.) 

1.  Schools  and  School  Districts  (|  42*)— 
Cbeahon  of  High  School  Disteicts  — 
Election. 

Hurd's  Rev.  St  1809,  c.  122,  |l  85,  86, 
providing  for  the  establialiment  of  high  schools 
m  single  townsliips  embracing  all  the  territory 
of  such  township  on  petition  of  50  or  more  legal 
voters  of  such  township  and  by  holding^  an 
election  therein,  and  providing  that,  if  a  majori- 
ty of  the  voters  favor  the  establishment  of  such 
high  school,  It  shall  be  the  duty  of  the  trustees, 
to  call  a  special  election  for  the  election  of  a 
board  of  education  for  such  high  school.  Sec- 
tion 87  provides  for  the  or^nization  of  high 
schools  by  two  or  more  adjoming  townships  or 
two  or  more  adjoining  school  districts  on  peti- 
tion of  50  or  more  legal  vote^  in  each  of  the 
townships  or  school  districts,  and  on  an  affirma- 
tive vote  in  each  township  or  district  at  an  elec- 
tion held  in  the  manner  provided  by  section  85. 
Held,  that  adjoining  school  districts  in  the  same 
township,  in  order  to  establish  a  common  high 
school  for  the  two  districts,  must  proceed  under 
section  87,  and  a  single  election  held  by  the 
voters  of  both  districts  did  not  authorize  the 
organization  of  the  district;  the  proper  method 
being  to  bold  a  separate  election  in  each  dis- 
trict. 

(Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  81-85 ;  Dec.  Dig. 
§  42.*] 

2.  Handaitub  (|  74*)— Contest  of  Election. 

Mandamus  is  not  the  proper  remedy  to  con- 
test an  election. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  {{  150-167 ;   Dec.  Dig.  |  74.*] 

S.  Mandauttb  ({  180*)— ExisTENOB  or  Leoal 

Right. 

A  peremptory  writ  of  mandamus  will  not 
issue,  unless  ft  is  made  to  appear  that  there  is  a 
clear  legal  duty  owing  from  defendants  to  peti- 
tioner. 

[E<d.  Note.— For  other  cases,  see  Mandamus,' 
Cent.  Dig.  |S  401-405;   Dec  Dig.  I  180.*] 

4.   MANDAinjS     (I     74*)  —  EiOTABUSHMKNT     OP 

High  SoHooir-CALLiNo  Election. 

Mandamus  will  not  issue  to  compel  the 
trustees  of  schools  in  a  township  to  call  a  spe- 
cial ejection  to  elect  a  board  of  education  for 
a  high  school  district  composed  of  two  adjoin- 
ing districts,  where  the  petition  for  the  writ 
shows  on  its  face  that  a  single  election  for  the 
creation  of  the  high  school  district  was  held  In 
the  two  districts,  instead  of  a  separate  election 
in  each  district,  as  required  by  Hurd's  Rev.  St 
1909,  c  122,  8S  85-87. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  §1  150-157;   Dec.  Dig.  !  74.*] 

Appeal  from  Circuit  Court,  Cook  County; 
Mazzini  Slusser,  Judge. 


•For  other  caie*  see  fame  topic  and  section  NUMBER  in  Dee.  Dig.  A  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes  ^ 
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Mandamus  by  the  People,  on  the  relation 
of  Louis  Seegers,  against  Burleigh  A.  Dun- 
lap  and  others,  Trustees  of  Schools.  From 
«  judgment  of  dismissal,  petitioner  appeals. 
Affirmed. 

F.  J.  Grlffen,  for  appellant.  Bradley,  Har- 
per &  EHielm  (Samuel  A.  Harper,  of  counsel), 
for  appellees. 

VICEERS,  0.  J.  This  la  a  proceeding  In 
mandamus  for  the  purpose  of  compelling 
trustees  of  schools  In  township  30,  range  12, 
Cook  county.  111.,  to  call  a  special  election 
for  the  purpose  of  electing  a  township  high 
school  board  of  education.  A  demurrer,  both 
general  and  special,  was  Interposed  to  the 
petition  In  the  circuit  court  of  Cook  county, 
which  was  sustained,  and  the  petition  dis- 
missed. The  appellant  has  prosecuted  an 
appeal  from  that  Judgment. 

School  districts  Nos.  82  and  93,  in  township 
89,  range  12,  in  Cook  county,  are  adjoining 
districts.  A  petition  was  signed  by  the  req- 
uisite number  of  legal  voters  of  said  districts 
for  the  purpose  of  obtaining  a  vote  upon  the 
proposition  to  establish  a  township  high  school 
(or  said  school  districts.  The  petition  shows 
that  in  pursuance  of  a  notice  an  election  was 
held  for  both  districts  at  Thlele's  Hall,  and 
that  the  voters  of  the  two  districts  interested 
were  notlQed  that  an  election  would  be  held 
at  said  hall  for  the  purpose  of  voting  u[>ob 
the  question  of  establishing  a  high  school  for 
said  districta  As  a  result  of  said  election 
the  trustees  declared  the  proposition  had 
carried  for  the  establishment  of  such  high 
8cho<d.  The  petition  shows  that  a  demand 
was  then  made  upon  the. trustees  to  call  an 
election  for  the  election  of  a  board  of  educa- 
tion for  such  high  school  district,  and  that 
said  trustees  refused  to  call  such  election. 
The  prayer  of  the  petition  Is  for  a  writ  of 
mnndamus  to  compel  them  to  call  such  elec- 
tion. The  controlling  question  involved  In 
the  controversy  Is  whether  the  vote  taken 
wns  such  as  to  require  the  trustees  to  pro- 
ceed to  call  an  election  for  the  high  school 
board  of  education. 

Section  87  of  chapter  122  of  Hurd's  Re- 
vised Statutes  of  1900  provides  as  follows: 
"Two  or  more  adjoining  townships,  or  two 
'  or  more  adjoining  school  districts,  whether 
In  the  same  or  different  townships,  may,  up- 
on petition  of  at  least  fifty  legal  voters  In 
each  of  the  townships  or  school  districts,  or 
if  a  school  district  contains  fewer  than  one 
hundred  and  fifty  voters,  then  by  at  least 
one-third  of  the  legal  voters  of  such  district, 
and  upon  an  affirmative  vote  in  each  of  such 
townships  or  districts,  at  an  election  held 
pursuant  to  the  provisions  of  section  85  of 
this  act,  establish  and  maintain  In  the  man- 
ner provided  for  township  high  schools,  a 
high  school  for  the  benefit  of  the  inhabitants 
of  the  territory  described  in  such  petition." 

In  the  case'  at  bar  but  one  petition  was  pre- 
sented and  but  one  election  was  held.  The 
roters  in  tbje  school  district  other  than  the 


district  in  which  Thlele's  Hall  Is  located  wert 
required  to  go  out  of  their  district  for  the 
purpose  of  casting  their  votes  at  said  elec- 
tion. Manifestly,  the  trustees  refused  to 
proceed  further  with  the  organization  of  said 
high  school  district  for  the  reason  that  an 
election  should  have  been  held  in  each  of  said 
districts  and  a  majority  of  the  votes  In  each 
district  should  have  been  cast  for  the  prop- 
osition. An  examination  of  sections  85,  80, 
and  87  of  the  school  law  will  show  that  a 
township  high  school  may  be  established  In 
a  single  township,  embracing  all  of  the  ter- 
ritory of  such  township,  upon  the  petition 
of  50  or  more  legal  voters  of  such  school 
township,  and  by  holding  an  election  In  such 
township  at  which  the  voters  will  vote  for 
or  against  the  proposition  of  establishing  a 
township  high  school,  and  If  a  majority  of 
the  votes  cast  shall  be  In  favor  of  establish- 
ing such  high  school,  then  It  shall  be  the 
duty  of  the  trustees  to  call  a  special  election 
for  the  election  of  a  board  of  education,  to 
consist  of  five  members.  But  under  section 
87  a  township  high  school  may  be  organized 
by  two  or  more  adjoining  townships,  or  two 
or  more  adjoining  school  districts,  and  when 
the  attempt  is  made  to  organize  under  section 
87,  It  is  clearly  the  Intention  of  the  Legisla- 
ture that  there  should  be  two  or  more  pe- 
titions, one  for  each  township  or  school  dis- 
trict, as  the  case  may  be,  and  that  there 
should  be  an  election  held  In  each  township 
or  district,  and  that  a  majority  of  the  votes 
in  each  township  or  district  should  be  in 
favor  of  the  establishment  of  snch  high 
school.'  In  the  case  at  bar  the  attempt  was 
made  to  organize  a  township  high  school  un- 
der section  87 ;  but  the  election  was  held  un- 
der sections  85  and  86,  which  have  no  ap- 
plication to  the  organization  of  township 
high  schools  under  section  87. 

Appellant  contends  that  the  validity  of  this 
election  cannot  be  inquired  Into  in  this  pro- 
ceeding. While  it  Is  true  that  mandamus  is 
not  a  proper  remedy  for  the  purpose  of  con- 
testing an  election,  still  It  Is  a  well-establish- 
ed rule  of  law  that  before  a  court  will  award 
a  peremptory  mandamus  it  must  be  made 
to  appear  that  there  Is  a  clear  legal  duty 
existing  which  it  Is  sought  to  enforce.  In 
the  case  at  bar  It  cannot  be  said  that  It  was 
the  duty  of  the  trustees  to  call  another  elec- 
tion for  the  purpose  of  electing  a  board  of 
education,  simply  because  a  majority  of  the 
voters  at  an  election  illegally  held  had  de- 
clared in  favor  of  the  establishment  of  such 
high  school.  In  People  t.  Forquer,  Breese, 
104,  this  court  held  that  a  mandamus  would 
not  be  granted  to  coihpel  a  person  to  do  an 
act,  where  it  is  doubtful  whether  he  has  the 
right,  by  law,  to  do  such  act  or  not  In  Peo- 
ple T.  Town  of  Oldtown,  88  111.  202,  this  court 
held  that  where  a  railway  charter  provided 
that,  when  10  legal  voters  of  any  dty,  county, 
or  town  should  present  to  the  clerk  thereof 
a  written  application  requesting  an  election 
to  determine  vhetbet  a  subscription  or  dons* 
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tion  Bhonld  be  made  tp  the  company,  aucb 
clerk  should  receive  and  file  the  application 
and  call  an  election,  that  a  written  applica- 
tion signed  by  legal  voters  was  necessary  to 
the  validity  of  any  election  held  under  tmcb 
charter,  and  that  without  proof  that  snch 
application,  was  delivered  to  the  clerk  and 
was  signed  by  ]0  legal  voters  no  subscrip- 
tion conld  be  legally  made,  nor  could  the 
municipality  be  compelled  to  issue  its  bonds 
In  pursuance  of  such  vote,  and  that  man- 
damus would  not  issue  without  proof  that 
the  preliminary  requirement  had  been  com- 
plied with.  This  case,  and  other  cases  in 
line  with  it,  simply  announces  the  well-es- 
tablished doctrine  that,  before  a  writ  of  man- 
damus will  be  awarded,  the  party  seeking 
Bucb  mandate  must  show  a  clear  legal  right 
to  the  writ.  The  petition,  on  its  face,  in  tlie 
case  at  bar,  shows  that  the  election  was  il- 
legally held,  and  that  it  imposed  no  duty  on 
the  trustees  to  proceed  further  In  the  organ- 
ization of  such  high  school  district  The 
demurrer  was  properly  tiustalned. 

The  judgment  bdow  will  accordingly  be 
affirmed. 

Judgment  affirmed. 


(248  111.   136) 

PEXJPIiB  V.  VAN  BBVBSl  et  al. 

(Supreme  Court  of  Illinois.    Dec.  21,  1910. 

Behearing  Denied  Feb.  8,  1911.)' 

1.  STATDTES  (J  188*)  — ENACmiERT  — Ammtd- 
ICBNTS. 

Const,  art.  4,  {  13,  providing  that  no  law 
shall  be  amended  by  reference  to  its  title  only, 
doe*  not  foibid  ever;  enactment  which  in  any 
degree  may  affect  prior  laws  on  a  given  subject 
without  embodying  such  prior  laws,  bnt  an  act 
which  is  complete  in  itseu,  and  which  shows  by 
itself  just  what  it  is,  does  not  contravene  the 
Constitution,  thongb  it  affects  prior  laws. 

[Eld.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  8|  206,  206;    Dec.  Dig.  |  138.*] 

2.  Statotes  (§  138*)— Chiminai,  liAw  (§  1206*) 

— ^MlSDEMXAITOBS— -SBHTXRCE — STATUTES. 

Cr.  Code,  S8  168a,  168b  (Hurd's  Rev.  St. 
1900,  c  38),  authorizing  the  court,  instead  of 
committing  to  jail  a  person  convicted  of  a  mis- 
detneanor  pnnighable  by  imprisonment  in  the 
county  jail,  to  sentence  him  tft  labor  in  the 
workhouse,  and  authori^ng  the  coart  to  re- 
quire one  convicted  of  a  misdemeanor  punisha- 
ble by  fine  to  work  out  the  fine  in  the  workhouse 
at  a  specified  rate  per  day,  do  not  rei>eal  by 
implication  the  sections  ol  the  Criminal   Code 

groviding  for  the  punishment  of  misdemeanors, 
ut  at  most  they  only  modify  such  sections,  and 
the  parairraphs  are  not  in  conflict  with  Ccmst. 
art.  4,  {  13,  providing  that  no  law  shall  be 
amended  by  reference  to  it^  title  only. 

[E}d.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  S{  205,  206;  Dec.  Dig.  i  138  ;•  Crim- 
inal Law,  Dec  Dig.  i  1206.*] 

3.  Stattttes    (J    137*)— TiTLB— SunriciENOY— 
"CunnNAL   Code"— "CBonKAi,   Jubisfbu- 

DENOE." 

Under  the  rule  that  the  title  of  an  amenda- 
tory act  which  expresses  the  legislative  purpose 
intelligently  is  sufficient,  and  that  an  amenda- 
tory act  is  valid  though  there  is  a  mistake  in 
the  title,  the  title  of  an  act  entitled  "An  act  to 
amend  the  Criminal  Code  to  change  the  punish- 


ment of  persons  convicted  of  mlsdemeaaors"  is 
sufficient,  though  the  principal  act  (Hnid's  Rev. 
St.  1909,  c.  38),  commonly  known  as  "Criminal 
Code,"  is  an  act  to  revise  the  law  in  relation  to 
'^criminal  jurisprudence";  the  words  "criminal 
code"  in  the  title  of  the  amendatory  act  being 
synonymous  with  "criminal  jurisprudence." 

[Ed.  Note. — For  other  cases,  see  Statutes,  Dec. 
Dig.  {  137.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  p.  174S.] 

4.  Indictment  and  Information  (j  174*)— 
Fabtieb— Offenses— AccESBOBT  Befobe  tse 
Fact. 

Under  Cr.  Code,  {g  274,  276  (Hurd's  Rev. 
St.  1909,  c.  38),  providing  that  an  accessory 
before  the  fact  may  t>e  indicted  and  punished 
as  principal,  an  information  charging  a  violation 
of  the  pandering  act.  (Laws  1909,  p.  180),  by 
one  employing  others  to  induce  a  female  to  go 
into  a  house  of  ill  fame,  may  charge  him  with 
procuring  a  female  inmate  and  thus  charge  him 
as  principal 

[Ed.  Note. — ^For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  i{8  540-543  J  Dec. 
Dig.  i  174.»] 

6.  PBosnTcnoN  (J  1*) — Offenses— Bvidencb 

— "Pbocube." 

One  agreeing  to  give  money  to  others  to 
procure  a  female  to  enter  the  state  for  immoral 
purposes,  and  actively  urging,  advising,  and  as- 
sisting in  having  the  female  brought  to  his 
house  of  ill  fame  as  an  inmate,  violates  the  pan- 
dering act  (Laws  1909,  p.  180),  punishing  any 
person  who  shall  "procure"  a  female  inmate  for 
a  house  of  ill  fame,  for  the  word  "procure" 
means  to  begin  proceedings ;  to  cause  a  thing  to 
be  done. 

[EM.  Note.— For  other  caaes,  see  Prostitution, 
Ctent.  Dig.  I  2;  Dec  Dig.  i  l.» 

For  other,  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5662,  5653.] 

Error  to  the  Municipal  Court  of  Chicago; 
Edwin  K.  Walker,  Judge. 

Manrioe  Van  Bever  and  another  were  c(m< 
Tlcted  of  crime  under  separate  informations, 
and  they  bring  error.    Affirmed. 

Charles  E.  Erbsteln  and  Louis  Greenberg, 
for  plaintiffs  lu  error.  W.  H.  Stead,  Atty. 
Gen.,  John  B.  W.  Wayman,  State's  At^.,  and 
Roy  Wright  (Charles  V.  Barrett,  of  counsel), 
for  the  People. 

CARTER,  J.  Two  Informations,  one 
against  each  of  the  plaintiffs  in  error,  were 
filed  in  the  municipal  court  of  Chicago,  but 
as  the  legal  questions  raised  are  the  same, 
the  cases  have  been  consolidated  In  this 
court.  The  plaintiffs  in  error  were  each 
found  guilty  in  said  municipal  court  of  vio- 
lating the  pandering  act  (Laws  1909,  p.  180), 
and  sentenced  to  the  bouse  of  correction  for  . 
one  year  and  each  fined  $1,000,  and,  in  de- 
fault of  such  payment,  at  the  expiration  of 
the  original  term  of  imprisonment  to  stand 
committed  to  the  bouse  of  correction  until 
such  fine,  together  with  costs,  bad  been 
worked  out  at  the  rate  of  $1.60  per  day. 
From  those  Judgments  writs  of  error  were 
sued  out,  and  the  cases  brought  here  for  re- 
view. 

Plaintiffs  In  error  first  contend  that  the 
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sentences  of  the  court  were  based,  In  part  at 
least,  upon  paragraphs  iCSa  and  168b  of  the 
Criminal  Code  (Hurd's  St  1909,  p.  785)  and 
that  the  act  of  which  these  paragraphs  are 
a  part  was  passed  In  violation  of  the  consti- 
tutional provision  (article  4,  {  13)  that  "no 
law  shall  be  revived  or  amended  by  refer- 
ence to  its  title  only,  but  the  law  revived,  or 
the  section  amended,  shall  be  Inserted  at 
length  in  the  new  act"  No  question  seems 
to  be  raised  as  to  that  part  of  the  sentence 
providing  for  the  fine  and  imprisonment  but 
only  as  to  that  part  which  provides  for  work- 
ing out  the  fine  at  the  rate  of  $1.50  per  day. 
Said  paragraphs  168a  and  168b  are  a  part 
of  an  act  passed  in  1879,  oititled  "An  act 
to  amend  the  Criminal  Code  to  change  the 
punishment  of  persons  convicted  of  the 
crime  of  petit  larceny  and  misdemeanors, 
and  to  repeal  an  act  entitled  'An  act  to 
amend  section  168  of  an  act  entitled  "An  act 
to  revise  the  law  in  relation  to  criminal 
Jurisprudence,"  approved  March  27,  1874,' 
approved  April  10,  1877,  in  force  July  1, 
1877,"  approved  May  28,  1879,  In  force  July 
1,  1879.  Laws  1879,  p.  117.  Section  1  of  this 
act  relates  solely  to  the  punishment  for  lar- 
ceny, and  is  not  claimed  to  be  involved  In 
this  discussion.  Sections  2  and  3  of  the  act 
are  said  paragraphs  168a  and  168b  hereto- 
fore referred  to,  and  read  as  follows: 

"Sec  2.  That  hereafter  any  person  con- 
victed In  any  court  of  record  of  any  mis- 
demeanor under  the  Criminal  Code  of  this 
state  the  punishment  of  which  in  whole  or  In 
part  now  is,  or  hereafter  may  be  imprlsonmoit 
in  the  county  Jail,  the  court  In  which  such 
conviction  is  had,  may  in  its  discretion,  in- 
stead of  committing  to  Jail,  sentence  such 
person  to  labor  in  the  work  house  of  any 
city,  town  or  county,  where  the  conviction  is 
had.    •    •    • 

"Sec.  3.  That  any  person  convicted  of  pet- 
it larceny,  or  any  misdemeanor  punishable 
under  the  laws  of  this  state,  in  whole,  or  in 
part,  by  fine  may  be  required  •  •  •  to 
work  out  such  fine  and  all  costs,  in  the  work- 
house of  the  city  •  •  •  under  the  proper 
person  in  charge  of  such  workhouse,  •  ♦  • 
at  the  rate  of  one  dollar  and  fifty  one  hun- 
dredths dollars  ($1.50)  per  day  for  each  day's 
work." 

It  Is  urged  that  these  sections,  in  effect 
amend  the  other  sections  of  the  Criminal 
Code  which  have  reference  to  the  punish- 
ment of  misdemeanors,  and  while  it  is  con- 
ceded that  they  do  not  In  any  way  refer  to 
such  other  sections,  it  is  claimed  that  these 
later  sections  are  unconstitutional  because 
such  other  sections  so  claimed  to  be  amended 
are  not  Inserted  at  length  in  this  new  act. 
The  rule  has  long  been  established  in  this 
state  that  this  clause  of  the  Constitution 
was  not  intended  to  forbid  every  enactment 
which  In  any  degree,  however  remotely, 
might  affect  prior  laws  on  a  given  subject; 
that  to  ao  bold  would  bring  about  a  far 


greater  evil  than  the  one  sought  to  be  ob- 
viated. If  the  act  questioned  is  complete  In 
itself  and  Intelligible,  showing,  by  itself.  Just 
what  it  is,  it  will  not  be  held  to  contravene 
the  constitutional  provision  in  question.  "A 
subsequent  act  may  have  the  practical  ^ect 
of  amending  a  prior  one,  or  It  may  be  sub- 
stituted for  it  without  violating  the  Constitu- 
tion." People  v.  Election  Com'rs,  221  111.  9, 
77  N.  B.  321 ;  Badenoch  v.  City  of  Chicago. 
222  111.  71,  78  N.  E.  31 ;  1  Lewis'  Sutherland 
on  Stat  Const  i  239.  The  following  de- 
cisions are  a  few  among  the  many  decided 
by  this  court  that  uphold  the  above  conclu- 
sions: People  V.  Wright,  70  111.  388;  Tlmm  T. 
Harrison,  109  III.  593;  School  Directors  t. 
School  Directors,  135  111.  464,  28  N.  B.  49; 
People  V.  Loeffler,  175  111.  585,  51  N.  E.  7; 
People  V.  Knopf,  183  ni.  410,  66  N.  E.  155 ; 
Erford  t.  City  of  Peoria,  229  111.  546,  82  N. 
B.  874;  People  v.  Jones,  242  III.  138,  89  N. 
B.  ■  711.  Manifestly,  said  paragraphs  168a 
and  168b  are  intelligible,  and  show  on  their 
face  Just  what  the  Legislature  Intended. 
They  do  not  repeal,  even  by  implication,  the 
sections  of  the  Criminal  Code  that  provide 
for  the  punishment  Of  misdemeanors.  At 
the  most  they  only  modify  them  to  ,the  ex- 
tent that  it  is  discretionary  with  the  trial 
court  instead  of  committing  to  Jail,  to  sen- 
tence the  person  to  labor  in  the  workhouse 
or  upon  the  streets  and  alleys  of  the  city  or 
town.  The  sections  In  question  are  not  un- 
constitutional. 

It  Is  further  insisted  that  the  act  is  uncon- 
stitutional because  of  Its  title,  in  this:  that 
it  attempts  to  amend  the  "Criminal  Code," 
when,  as  a  matter  of  fact  '^^  have  no  Crim- 
inal Code  in  this  state,  the  principal  act 
as  to  criminal  matters  being  entitled  one  "to 
revise  the  law  In  relation  to  criminal  Juris- 
prudence." The  rule  for  the  guidance  of 
courts  in  these  matters  Is.  to  ascertain  the 
intention  of  the  Legislature,  and  not  its  mis- 
takes, either  as  to  law  or  fact  The  only 
question  is.  Has  the  Legislature  expressed 
its  purpose  intelligibly?  If  it  has,  the  act  is 
valid  and  mi&t  be  upheld.  Fatton  v.  People, 
229  111.  512,  82  N.  B.  386;  1  Lewis'  Suther- 
land on  SUt  Const  (2d  Ed.)  |  233.  Chapter 
38  of  our  Bevised  Statutes  has  long  been 
known  as  the  "Criminal  C!ode."  The  title  to 
this  amendatory  act  uses  the  phrase  "crim- 
inal code"  as  synonymous  with  "criminal  Ju- 
risprudence." The  Intention  of  the  Legis- 
lature as  set  forth  In  this  title  is  clear  and 
Intelligible,  and  the  objection  on  this  point 
is  without  force. 

Plaintiffs  in  error  further  insist  that  the 
proof  in  each  of  these  cases  failed  to  sustain 
the  allegations  of  the  information ;  that  the 
information  in  each  case  charged  the  defend- 
ant with  procuring  a  female  inmate  for  a 
house  of  prostitution,  while  the  proof  showed 
that  the  defendants  did  not  directly  Induce 
the  girl  in  question  to  go  into  a  house  of 
prostitution,   but  employed  others   to  per- 
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suade  her  to  do  so.  Under  secttona  274  and 
275  of  the  Criminal  Code  (Hurd's  St.  1909,  p. 
811)  an  Accessory  before  the  fact  may  be  In- 
dicted and  punished  as  principal.  Indeed, 
it  Is  the  ordinary  practice  to  Indict  as  prin- 
cipal an  accessory  before  the  fact.  Although 
under  the  authorities  in  this  state  the  plead- 
er may.  If  he  chooses,  state  the  circumstanc- 
es of  the  otTense  In  an  Indictment  against 
an  accessory  before  the  fact,  yet  the  Indict- 
ment must  contain  an  allegation  charging 
the  defendant  as  principal.  Flxmer  t.  Peo- 
ple. 153  111.  123,  38  N.  E.  667;  Burnett  v.  Peo- 
ple, 204  111.  208,  68  N.  B.  505,  66  L.  K.  A. 
304,  98  Am.  St  Rep.  206;  People  v.  liucas, 
244  111.  608,  91  N.  B.  659.  The  Informations 
properly  charged  the  plaintiffs  In  error  as 
principals,  and  the  proof  sustained  the 
charge. 

What  we  have  just  said  disposes  also  of 
the  argument  of  counsel  that  the  proof 
shows  that  plaintiffs  in  error  were  guilty  of 
another  offense  than  that  charged  in  the  in- 
formation—that is,  that  they  agreed  to  give 
money  to  others  to  procure  the  female  in 
question  to  come  Into  the  state  for  the  pur- 
pose of  prostitution.  The  word  "procure" 
means  to  begin  proceedings ;  to  cause  a  thing 
to  be  done.  There  can  be  no  question,  under 
the  proof,  that  the  plaintiffs  In  error  caused 
others  to  bring  the  female,  Sarah  Joseph,  In- 
to this  state  for  the  purpose  of  prostitution. 
The  evidence  showed,  practically  without 
contradiction,  that  both  plaintiffs  in  error 
were  actively  urging,  advising,  and  assisting 
in  having  the  girl  brought  to  their  house  of 
prostitution  as  an  Inmate. 

We  And  no  error  in  either  record.  The 
Judgment  of  the  municipal  court  in  each 
case,  therefore,  wUl  be  affirmed. 

Judgment  affirmed. 


(248  III.'  120 

PBOPLB  ex  rel.  AMBS  v.  RAYMOND  et  al. 
(Supreme  Court  of  Illinois.    Dec.  21, 1910.    Re- 
hearing Denied  Feb.  10,  1911.) 
MmiCIFAI.  COKPOBATIONS  (§§  488,  489*)— Spe- 

ciAi  Assessments  —  Voltjntabt  Payment 

or  iNSTAXUIENTS—BFIKCn  ON   SUBBEQUXNT 

Installments. 

The  voluntary  payment  of  one  installment 
of  a  special  assessment  or  the  rendition  of  judg- 
ment upon  one  installment  precludes  the  prop- 
erty owner  from  questioning  the  validity  of  the 
sabsequent  installments  of  the  assessment,  un- 
der Local  Improvement  Act  (Hard's  Rev.  St 
1909,  c.  24)  I  Q& 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {i  1147-1152;  Dec. 
Dig.  !§  488,  489.*] 

Appeal  from  Lake  County  Court;  De  Witt 
L.  Jones,  Judge. 

Proceedings  by  the  People  on  the  relation 
of  Fred  B.  Ames,  to  subject  property  for 
the  payment  of  special  assessments.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 


George  W.  Wllbnr,  for  appellants.  David 
H.  Jackson,  for  appellee. 

PER  CURIAM.  This  was  an  application 
In  the  county  court  of  Lake  county  for  Judg- 
ment and  order  of  sale  to  satisfy  the  fifth, 
sixth,  and  seventh  installments  of  a  special 
assessment  levied  upon  lots  304  and  305,  in 
the  city  of  Lake  Forest,  to  pay  for  paving 
certain  streets  In  said  city.  The  appellants 
appeared  and  filed  objections  to  Judgment 
and  order  of  sale,  which  were  overruled,  and 
Judgment  and  order  of  sale  were  entered, 
and  an  appeal  has  been  prosecuted  to  this 
court 

The  objections  were  that  the  contract  un- 
der which  the  improvement  was  put  in  was 
void  for  the  following  reasons:  (1)  The  con- 
tract was  made  prior  to  the  confirmation  of 
the  assessment;  Q)  the  contract  price  was 
Increased  from  $11,459.25  to  $14,500,  without 
a  readvertlsement  and  a  reletting;  and  (3) 
the  contract  contained  a  provision  fixing  the 
rate  to  be  paid  laborers  and  teams,  and  pro- 
vided that  the  labor  should  be  performed  by 
persons  who  were  residents  of  the  city  of 
Lake  Forest 

It  appears  that  the  first,  second,  and  third 
installments  of  the  assessment  were  volun- 
tarily paid,  and  that  objections  were  filed 
against  judgment  and  order  of  sale  upon 
the  fourth  installment  which  were  overruled, 
and  after  judgment  and  order  of  sale  were 
entered  the  fourth  Installment  was  paid. 
The  objection  urged  against  Judgment  and 
order  of  sale  on  the  fifth,  sixth,  and  seventh 
installments  of  the  assessment  conld  have 
been  urged  against  Judgment  and  order  of 
sale  upon  the  fourth  installment  and  the 
first,  second,  and  third  installments  were 
voluntarily  paid.  The  law  is  well  settled  in 
this  state  that  the  volnntary  payment  of  one 
Installment  of  a  special  assessment  or  the 
rendition  of  Judgment  upon  one  Installment 
of  a  special  assessment  precludes  the  prop- 
erty owner  from  questioning  the  validity  of 
the  subsequent  installments  of  the  assess- 
ment Section  66  of  the  local  improvement 
act  (Hurd's  Rev.  St.  1909,  c.  24)  and  the  fol- 
lowing adjudications  are  decisive  of  this 
case:  Gross  v.  People,  193  111.  260,  61  N.  B. 
1012,  86  Am.  St  Rep.  322 ;  Downey  v.  Peo- 
ple, 206  111.  230,  68  N.  B.  807;  McDonald 
V.  People,  206  111.  624,  69  N.  E.  509. 

The  judgment  of  the  county  court  will  be 
affirmed. 

Judgment  affirmed. 

•  (Mg  ni.  S5) 
SMITH  et  al.  v.  CLARK  et  aL 
(Supreme  Court  of  UUnols.    Dec.  21,  1910.    Re- 
hearing Denied  Feb.  9,  1911.) 

1.  Pabtition  (§  64*)— SunnciENCT  of  Bill. 

A  bill  for  partition  of  land  was  properly 
dismissed  as  to  a  portion  of  the  land,  where  It 
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tppeared    neither    by    allegation    nor   evidence 
tbat  complainants  were  the  owners  of  it. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  §{  186,  187 ;  Dec  Dig.  i  64.*] 

2.  LiKiTAnoH  ow  AcnoNB  ((  19*)— Scope  or 

SiAxnTX. 

The  bar  of  the  statute  of  limitations  "ieltit- 
ing  to  real  actions  Is  not  confined  to  the  action 
of  ejectment,  but  applies  also  to  a  bill  for  par- 
tition, in  equity  as  well  as  at  law. 

[EA.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {  77;    Dec.  Dig.  §  1».*] 

8.  LnciTATioN  OF  AonoKs  (|  100*)— Fraud— 

CONCEALVENT. 

Where  the  owner  of  land  devised  It  to  his 
wife  for  life,  and  then  to  his  son  for  life,  with 
remainder  to  his  son's  children  in  fee,  and  the 
son,  as  executor,  conveyed  part  of  the  land  by 
deed  purporting  to  be  made  in  pursuance  of  a 
decree  authorizing  tlie  sale  for  payment  of  debts 
of  the  deceased  owner,  and  by  mesne  convey- 
ances certain  persons  came  into  possession  of 
the  land,  .holding  it  by  themselves  and  their 
grantors  for  longer  than  the  statutory  period, 
the  bar  of  the  statute  would  not  be  removed, 
nor  the  delay  of  the  children  of  the  original 
owner's  son  in  asserting  their  right  to  the  land 
be  excused,  by  the  fact  that  thev  had  no  knowl- 
edge of  their  grandfather's  will  or  bis  owner- 
8hn>  of  any  land  until  the  year  in  which  the 
bill  was  filed  for  partition  by  them,  or  knowl- 
edge of  any  fact  to  put  them  upon  inquiry, 
Aat  their  grandfather  bad  died  before  they  were 
bom,  and  that  their  father  had  concealed  the 
fact,  and  caused  the  land  to  be  fraudulently 
sold  under  a  pretended  decree  of  court  to  his 
attorney,  who  also  fraudulently  concealed  the 
fact  from  complainants,  where  their  grandfa- 
ther's title  to  tne  land  was  a  matter  of  record, 
and  his  will  was  recorded  In  the  county  in 
which  he  had  lived  and  the  executor's  deed  was 
recorded,  and  no  fraudulent  concealment  of  the 
facts  appeared,  except  that  the  sale  was  made 
to  the  executor's  attorney;  title  having  passed 
from  the  attorney  to  innocent  third  parties, 
holding  the  lands  in  good  faith  upon  the  valid- 
ity of  the  title  they  had  received. 

[Ed.  Note. — For  other  casffl,  see  Iiimitation  of 
Actions,  Cent.  Dig.  {8  480-193;  Dec.  Dig.  | 
100.*] 

Appeal  from  Circuit  Court,  Pope  County ; 
W.  W.  Duncan,  Judge. 

Bill  by  Sarah  A.  Smitb  and  others  against 
Edward  B.  Clark  and  others.  Decree  of  dis- 
missal, and  complainants  appeaL    Affirmed. 

Morris  &  Hayes,  for  appellants.  John  W. 
Browning,  for  appellees. 

DUNN,  J.  The  appellants  filed  a  bill  for 
partition  in  the  circuit  court  of  Pope  county, 
to  which  the  appellees  were  made  parties  up- 
on the  allegation  that  they  were'  In  posses- 
sion  of  the  premises,  claiming  to  own  them, 
but  that  they  had  no  Interest  In  them.  After 
a  hearing  upon  an  amended  bill,  answer,  rep- 
lication, and  evidence,  the  court  dismissed 
the  bill  for  want  of  equity,  and  the  com- 
plainants have  appealed. 

Alexander  Blair,  the  grandfather  of  the 
appellants,  died  In  1842,  leaving  a  will,  which 
was  admitted  to  probate  In  the  county  court 
.Of  Pope  county  on  June  20,  1842.  By  it  he 
devised  to  his  wife  for  life,  and  after  her 
death  to  his  son,  Robert  R.  Blair,  for  life, 
and  after  his  death  to  the  children  of  Rob- 
ert R.  Blair  In  fee,  the  N.  H  of  the  S.  B. 


%  and  the  B.  E.  %  of  the  S.  E.  %  of  sec- 
tion 27,  and  the  W.  %  of  the  N.  E.  ^  of  sec- 
tion 24,  all  In  township  13  S.,  range  6  E. 
of  the  third  principal  meridian,  In  Pope 
county.  Robert  R.  Blalr  was  named  as  ex- 
ecutor of  the  will,  and  on  August  24, 1850,  as 
such  executor,  executed  a  deed  purporting 
to  convey  to  Wesley  Sloan  the  8.  B.  %  of 
the  S.  E.  %  of  section  27,  the  W.  %  of  the 
N.  E.  %  and  the  N.  B.  %  of  the  N.  W.  % 
of  section  84,  all  in  township  13  S.,  range 
6  El  This  deed  purported  to  be  made  in 
pursuance  of  a  decree  of  the  circuit  court 
of  Pope  county,  made  at  the  May  term,  1850, 
authorizing  the  sale,  for  the  payment  of 
debts,  of  certain  real  estate  of  which  Alex- 
ander Blair  died  seised  which  decree  wius 
recited  in  hsec  verba.  Appellees  claim  title 
from  the  grantee  in  this  deed  through  mesne 
conveyances  of  the  land  described  In  it 

The  bill  avers  tbat  the  appellants  are  the 
devisees  and  owners  of  the  land  devised  in 
section  27  and  the  W.  %  of  the  N.  E.  %  of 
section  84.  Title  was  proved  in  Alexander 
Blair  to  those  lands.  Robert  R.  Blair  died 
In  1870.  This  bill  was  filed  In  1908.  There 
is  no  evidence  In  the  record  In  regard  to  the 
title  to  the  W.  %  of  the  N.  E.  ^  of  section 
24,  though  the  bill  alleges  that  the  testator 
did  not  own  It,  but  did  own  the  W.  ^  of 
the  N.  E.  U  of  section  34,  and  that  the  num- 
ber "24"  was  Inserted  In  the  will  by  the  mis- 
take of  the  scrivener.  The  bill  was  there- 
fore properly  dismissed  as  to  the  land  In 
section  34,  since  neither  by  allegation  nor 
evidence  does  It  appear  that  the  complain- 
ants were  the  owners  of  it. 

The  appellee  Edward  B.  Clark  by  his  an- 
swer  claims  to  be  the  owner  of  the  S.  EI.  % 
of  the  S.  E.  \i  of  section  27,  and  the  ap- 
pellee Sophia  Rehfeldt  claims  to  be  the  own- 
er of  the  N.  %  of  the  S.  E.  %  of  section 
27 ;  and  each  sets  up.  by  way  of  defense,  the 
statutes  of  limitations  of  7  years  and  of 
20  years  and  the  laches  of  the  complainants. 
To  meet  these  defenses  the  appellants  by 
their  amended  bUl  aver  that  they  had  no 
knowledge  or  means  of  knowledge,  until  Feb- 
ruary, 1908,  of  the  will  of  their  grandfather 
or  his  ownership  of  any  land,  or  of  any  fact 
or  circumstance  to  put  them  upon  Inquiry 
in  regard  to  either  of  those  matters;  that 
their  grandfather  died  before  tbey  were 
bom ;  that  their  father  never  mentioned  the 
matter  of  their  grandfather's  will  or  his 
ownership  of  the  land  to  them,  or  any  mem- 
ber of  the  family,  but  concealed  the  facts, 
and  caused  the  land  to  be  fraudulently  sold, 
imder  a  pretended  decree  of  the  circuit  court, 
to  bis  attorney,  Wesley  Sloan,  who  also 
fraudulently  concealed  the  facts  from  com- 
plainants ;  and  that  they  learned  of  the  ex- 
istence of  the  will  for  ibs  first  time  in  the 
winter  of  1908,  by  being  told  that  one  Spen> 
cer  Belford  had  the  will  of  their  grandfa- 
ther, and  by  thereupon  causing  search  to  be 
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made  for  It  In  the  court  records  of  Pope 
county.  The  appellees  Edward  B.  Clark  and 
Sophia  Rehfeldt  proved  a  connected  chain 
«f  title  from  Wesley  Sloan,  the  grantee  In 
the  executor's  deed,  to  them,  of  the  lands 
claimed  by  tbem,  respectively,  and  possession 
by  them  and  their  grantors  for  a  period 
greater  than  that  required  by  the  statute  of 
limitations.  The  bar  of  that  statute  la  not 
confined  to  the  action  of  ejectment,  but  ai>- 
Idlee  also  to  a  bill  for  partition,  in  equity 
as  well  as  at  law.  Kotz  t.  Bels,  178  III.  434, 
S3  N.  B2.  867. 

The  appellants  insist  that  the  drcumBtanc- 
«8  set  np  In  the  amended  bill  In  regard  to  their 
ignorance  of  their  rights  and  of  their  grandfa- 
ther's win,  their  lack  of  means  of  acquiring 
Information,  and  the  execution  of  the  execu- 
tor's deed,  are  sufficient  to  excuse  their  de- 
lay and  remove  the  bar  of  the  statutb  Alex- 
ander Blair's  title  to  the  land  was  a  matter 
of  record,  his  will  was  recorded  in  the  cotm- 
ty  In  which  he  had  lived,  the  executor's  deed 
was  recorded,  and  no  legal  reason  is  shown 
for  appellants'  failure  to  ascertain  their 
rights.  Mason  v.  Odum,  210  111.. 471,  71  N. 
E.  386,  102  Am.  St  Rep.  180.  Although  It 
is  alleged  that  there  was  fraudulent  con- 
cealment of  the  facts,  no  circumstance  of 
fraud  or  concealment  appears,  except  the 
fact  that  the  sale  was  made  to  the  executor's 
attorney.  This  might  be  a  sufficient  reason 
for  granting  relief  If  the  title  were  still 
held  by  the  grantee  in  the  executor's  deed  or 
his  heirs.  But  the  title  has  passed  from  that 
grantee  to  innocent  third  parties,  who  have 
had  possession  of  the  land  for  many  years, 
in  good  faith  relying  upon  the  validity  of  the 
title  they  have  received.  The  facts  stated  In 
the  amended  bill  are  not  sufficient  to  remove 
the  bar  of  the  statute  of  limitations. 

The  decree  Is  affirmed. 

Decree  affirmed. 


(MS  lU.  21S) 

crnr  of  paris  v.  cairo,  v.  &  o.  rt. 

GO.  et  al. 

(Supreme  Court  of  IlUnoia.    Dec.  21,  1910. 
Rehearing  Denied  Feb.  8, 1911.) 

1.  ElONKNT   HOUAIS   ($  68*)— PUBUO    NXOEB- 

siTT— Nature  of  Qukstion. 

While  courts  may  determine  whether  the 
use  for  which  proi>erty  Is  proposed  to  be  con- 
demned is  pabbc  or  private  in  its  nature,  yet 
when  the  use  is  ijuSlic,  as  to  extend  a  city 
street  across  a  railroad,  they  cannot  inquire 
into  the  propriety  of  exercidng '  the  right  of 
eminent  domain,  and  an  ordinance'  passed  by 
the  city  providine  for  the  extension  of  such 
street  is  decisive  of  the  question. 

[Kd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Ctent.  Dig.  IS  168-170;   Dec  Dig.  8  68.*] 

2.  Judgment  (8  715*)  —  Condemnati6n  Pbo- 
CEEDiNQB— Res  Judicata. 

Where  a  railroad  company,  in  its  salt  in  the 
United  States  court  to  enjoin  a  city  from  ex- 
tending a  street  over  its  tracks,  contended  that 
the  street  had  never  been  so  laid  out.  and  that 


the  public  had  been  allowed  by  mere  license  to 
cross  the  right  of  way  by  an  overhead  bridge, 
and  the  decree  found  such  to  be  the  facts,  the 
railroad  company,  in  subsequent  proceedings  by 
the  city  to  condemn  an  extension  of  the  street 
across  the  tight  of  way,  could  not  contend  that 
the  dty  was  merely  attempting  to  change  the 
grade  of  the  street  which  already  existed  as  an 
overhead  crossing,  and  that  therefore,  having 
once  extended  the  street  by  contract  across  the 
right  of  way,  the  city  had  exhausted  Its  power 
and  was  estopped  to  extend  it  in  any  manner, 
nor  could  it  contend  that  the  decree  in  the  for- 
mer case  was  res  judicata,  that  decree  having 
found  that  the  street  never  had  existed  across 
the  right  of  way,  while,  in  the  subsequent  case, 
the  city  was  endeavoring  by  condemnation  to 
extend  the  street  across  the  right  of  way  where 
the  former  decree  had  held  that  it  never  had 
been  extended. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Dec.  Dig.  i  716.*] 

8.  Evidence   (J  474*)— Condemnation   Pbo- 

OKEDINGS— AdMISSIBIXITT  OF  EiVIDENCB.  ' 

In  a  condemnation  suit  by  a  cit^  to  acquire 
a  right  of  way  for  a  street  over  a  railroad  track, 
that  witnesses  were  not  familiar  with  the  meth- 
od of  conducting  railroads  would  not  render  in- 
competent their  testimony  whether  the  location 
of  the  street  across  the  right  of  way  would  re- 
sult in  damages  to  the  use  of  the  property  of 
the  railroad  to  be  occupied  by  the  street 

[Ed.   Note.— For   other  cases,   see   Evidence, 
Dec  Dig.  i  474.*] 

4.  Eminent  Domain  (§  96*)— Condemnation 
Pboceedinqb— EJlements  of  Damage. 

In  proceedings  by  a  city  to  condemn  a 
right  of  way  for  a  street  over  a  railroad  track, 
a  question  asked  witnesses  what  in  their  judg- 
ment would  be  the  decrease  in  the  value  of  de- 
fendant's property  for  railroad  purposes,  which 
would  be  caused  by  the  use  of  the  strip  in 
question  for  street  purposes,  such  use  for  street 
purposes  being  subject  to  use  by  defendant  ot 
the  strip  for  railroad  purposes,  eliminating  the 
cost  of  grading  the  approaches  or  of  changing 
the  tracks  to  conform  to  the  grade  of  the  street 
or  planking  between  the  rails,  the  making  of 
gates  or  hiring  of  flagmen,  stoppage  or  slow 
movement  of  trains,  increased  danger  of  ac- 
cident, and  cutting 'of  trains  over  crossing,  was 
objectionable  as  excluding  from  consideration 
of  the  witness  as  an  element  of  damages  those 
resulting  from  the  change  of  the  railroad  tracks 
to  conform  to  the  street  grade,  but  otherwise 
embraced  every  element  of  damage  proper  to 
be  considered. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec  Dig.  {  95.*] 

6.  Eminent  Domain  (8  107*)— Condemnation 
Pboceedinos— Elements  of  Damage. 
A  question  asked  witnesses  as  to  damages 
which  eliminated  from  their  consideration,  the 
loss  to  defendant  of  the  use  of  a  portion  of  the 
proposed  street  as  a  place  for  standing  or  stor- 
ing cars,  was  erroneous  since,  if  any  of  the 
tra<&B  of  defendants'  railway  at  the  point  of 
the  proposed  intersection  of  the  street,  were  used 
as  a  place  for  storage  of  cars,  the  opening  of  the 
street  would  necessarily  deprive  defendants  of 
that  use,  and  the  loss  of  the  storage  room  would 
be  a  proper  element  of  damage. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  i  107.*] 

6.  Eminent  Domain  (§  195*)— Condemnation 

PBOCEEDINGS— ISStraiS   AND  Pboof. 

Defendants  having  filed  a  cross-petition  for 
the  ascertainment  of  damages  to  property  not 
taken,  they  were  entitled  to  prove  any  damage 
sustained  to  property  not  taken,  and  it  was  er> 
ror   to   confine  such  proof  to  switch  yards  of 
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defendants   In   the    Immediate   Ticmity   of   the 
land  being  condemned, 

[Ed.  Note.— For  other  cases,  see  Btailnent  Do- 
main, Dec.  Dig.  S  196.*] 

7.  EMINENT  Domain  (§  195*)— Condeuration 
Pbooeedings— GoMPKNSATion  —  Issues  and 
PBOor. 

If  the  extension  of  the  street  would  neces- 
sarily require  excaTation  or  removal  by  defend- 
ants of  any  quantity  of  earth  for  the  proper  op- 
eration of  their  railway,  they  would  be  entitled, 
under  their  cross-petition  for  ascertainment  of 
damages  to  property  not  taken,  to  prove  such 
fact  as  an  element  of  damage. 

[£}d.  Note.— For  other  cases,  see  E)minent  Do- 
main, Dec.  Dig.  i  195.*] 

8.  E5M1NENT  DOUAIH  (f  107*)— CONDEMWATION 
— E3LEMENT8  OF  COMPENSATION— COST  0»  OB- 

BEBTiNO  Police  Reoulationb. 

A  railroad  company  takes  a  right  of  way 
subject  to  the  right  of  the  public  to  extend 
streets  across  it,  and,  when  a  street  is  so  ex- 
tended, the  railroad  company  is  not  entitled  to 
such  damages  as  result  from  its  compliance 
with  the  police  regulations  of  the  state,  and 
hence  a  railroad  company,  over  whose  right  of 
way  a  street  is  sought  to  lie  extended  at  grade 
by  condemnation.  Is  not  entitled  to  recover 
compensation  for  the  value  of  time  which  would 
be  lost  in  switching  operations  in  switch  yards 
because  of  the  establishment  of  the  crossing 
made  necessary  by  the  observance  of  the  police 
regulations  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Ehninent  Do- 
main, Dec.  Dig.  S  107.*] 

Appeal  from  Circuit  Gourt,  Edgar  Coirnty; 
W.  B.  Scbolfleld,  Judge. 

Action  by  tlie  City  of  Paris  against  the 
Cairo,  Vlncennes  &  Chicago  Railway  Com- 
pany and  others.  From  the  judgment,  de- 
fendants appeal.     Reversed  and  remanded. 

George  B.  Gillespie  (L.  J.  Hackney,  Stiep- 
berd  &  Trogdon,  and  Gillespie  &  Fitzgerald, 
of  counsel),  for  appellants.  Wilber  H.  Hick- 
man, Henry  S.  Tanner,  and  Joseph  B.  Dyas, 
for  appellee. 

COOKE,  J.  The  appellee,  the  city  of  Paris, 
filed  a  petition  in  the  circuit  court  of  Edgar 
county  to  extend,  by  condemnation,  Buena 
Vista  street  across  a  certain  railroad  right 
of  way  owned  by  the  appellant  the  Cairo, 
Vincennes  ft  Chicago  Railway  Company,  but 
used  exclusively  by  the  appellant  the  Cleve- 
land, Cincinnati,  Chicago  &  St  Louis  Bail- 
way  Company  as  lessee.  Appellants  filed  a 
motion  to  dismiss  the  petition,  which,  after 
a  bearing  thereon  before  the  court,  was  de- 
nied. The  appellants  then  filed  a  cross-peti- 
tion for  the  ascertainment  of  damages  to 
property  not  taken.  By  agreement  the  hear- 
ing was  had  before  the  court  without  a  Jury, 
and  resulted  in  a  judgment  assessing  the 
just  compensation  to  be  paid  for  the  land 
proposed  to  be  taken  at  f  150,  and  authoriz- 
ing the  city  to  enter  upon,  use,  occupy,  and 
control  the  same  for  the  purposes  of  a  street 
upon  payment  of  that  amount.  Appellants 
have  prosecuted  this  appeal  from  that  judg- 
ment, and  assign  various  grounds  for  re- 
Tersal. 


The  Une  of  railway  owned  by  apellants 
was  constructed  in  1853  or  1854,  and  extend- 
ed east  and  west  through  what  was  then  the 
Tillage  of  Paris.  The  village  had  about  60O 
inhabitants  and  did  not  include  the  propos- 
ed crossing.  Afterwards  the  village  was 
organized  as  a  city,  the  limits  were  extended 
so  as  to  embrace  the  land  In  question,. and 
Buena  Vista  street  was  laid  out  south  of  the 
railroad  right  of  way.  Subsequently,  dup. 
ing  the  year  1884^  that  portion  of  Buena 
Vista  street  north  of  tlie  right  of  way  wa» 
laid  out,  and  by  agreement  betweoi  the  dty 
and  the  railroad  company  then  owning  the 
right  of  way,  the  railroad  company  con- 
structed a.  bridge  over  the  railroad  tracks  on 
a  line  with  Buena  Vista  street  and  the  dty 
constructed  dirt  approaches  on  both  sides  of 
the  right  of  way  from  the  street  to  the 
bridge,  thus  furnishing  a  continuous  passag»- 
way  for  travelers  upon  the  street  This 
bridge,  and  the  approaches  thereto,  have 
been  used  by  the  public  from  1884  to  the 
present  time,  the  railroad  companies  owning 
the  light  of  way  IiaTing  kept  the  bridge  in 
repair.  Paris  is  now  a  city  of  about  10,000 
Inhabitants,  and  that  portion  of  the  city  In 
the  vicinity  of  the  proposed  crossing  is  being 
built  up  with  residences.  Appellants'  line  of 
railway  over  which  it  is  sought  to  extend 
Buena  Vista  street  is  known  as  the  main 
line,  and  extends  from  the  city  of  Indian- 
apolis, in  the  state  of  Indiana,  to  the  city 
of  St  Louis,  In  the  state  of  Missouri.  Ap- 
pellants have  another  line  extending  from 
the  city  of  Danville  to  the  city  of  Cairo,  In 
this  state.  It  forms  a  junction  with  the 
main  Une  at  Paris,  and  extends  south  through 
the  city,  crossing  the  main  line  a  consider- 
able distance  west  of  Buena  Vista  street  A 
large  quantity  of  freight  is  transferred  at 
this  junction.  The  first  grade  crossing  east 
of  Buena  Vista  street  Is  1,000  feet  distant 
and  the  first  grade  crossing  west  of  that 
street  is  about  1,700  feet  distant  The  yards, 
switches  and  commercial  tracks,  as  well  as 
the  itassenger  and  freight  depots  and  the 
transfer  platform,  are  located  between  the 
bridge  above  mentioned  and  the  first  grade 
crossing  west  thereof.  Four  tracks  and  a 
Bwltdi  point  leading  to  eight  tracks  in  the 
railroad  yards  immediately  west  of  Buena 
Vista  street  are  located  under  the  bridge, 
and  in  switching  cars  to  and  from  and  in 
the  railroad  yards  It  Is  necessary  to  pass 
under  the  bridge.  The  stock  yards  are  im- 
mediately east  of  the  bridge  and  on  the  north 
side  of  the  right  of  way.  The  north  tra<^ 
Is  used  principally  for  loading  and  unloading 
stock  at  these  yards,  and  that  portion  of  the 
track  under  the  bridge  Is  frequently  used 
for  storing  cars.  The  railroad  at  the  pro- 
posed crossing  runs  in  a  cut  about  eight  feet 
below  the  natural  surface  of  the  land. 

On  July  20,  1908,  the  city  council  of  the 
dty  of  Paris  passed  an  ordinance  changing 
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and  establishing  the  gn^ade  of  Buena  Vista 
street  for  a  distance  of  250  feet  north  and 
500  feet  south  of  the  appellants'  main  track, 
the  established  grade  at  the  main  track  be- 
ing the  present  grade  of  that  track.  A  reso- 
lution was  adopted  at  the  same  meeting  pro- 
viding for  service  of  notice  upon  the  ap- 
pellant the  Cleveland,  Cincinnati,  Chicago  & 
St  Louds  Railway  Company  to  conform  Its 
ri^t  of  way  to  the  grade  established  by  the 
ordinance.  The  dty  soon  afterwards  enter- 
ed Into  a  contract  with  a  contractor  for  the 
removal  of  the  approaches  to  the  bridge  and 
the  reduction  of  the  grade  of  the  street  In 
accordance  with  the  ordinance.  The 'Cleve- 
land, Cincinnati,  Chicago  &  St  Louis  Rail- 
way Company,  being  a  foreign  corporation, 
at  once  filed  a  bill  In  the  United  States  Cir- 
cuit Court  for  the  Eastern  District  of  Illi- 
nois to  restrain  the  city  of  Paris,  the  dty 
council,  and  the  contractor  from  carrying 
cut  this  contract  and  from  destroying,  re- 
moving, or  Interfering  with  the  abutments 
and  the  bridge,  and  from  attempting  to 
change  the  grade  of  the  street  or  otherwise 
Intraiferlng  with  the  property  of  the  railway 
company.  The  defendants  to  the  bill  were 
duly  served  with  process,  but  faUed  to  ap- 
pear In  the  cause,  and  a  decree  pro  oonfeeso 
was  entered  In  accordance  with  the  prayer 
of  the  bill.  The  findings  of  the  decree,  so 
&ir  as  necessary  to  be  here  shown,  were  sub- 
stantially the  same  as  the  facts  hereinbefore 
recited,  and  In  addition  thereto,  that  the 
overhead  bridge  had  been  In  use  for  more 
than  25  years,  and  that  the  dty  had  a 
right  of  way  over  said  bridge  by  user  or  pre- 
scription ;  that  the  railway  company  had 
ever  been  willing  to  maintain  and  renew  the 
bridge  with  safe,  suffident  and  suitable  ma- 
terials for  the  accommodation  of  the  public; 
that  there  was  no  public  necessity  requiring 
the  reduction  of  the  bridge  and  the  estab- 
lishment of  a  grade  crossing;  that  the  dty 
of  Paris  was  not  acting  from  public  motives 
nor  for  the  public  welfare,  but  at  the  In- 
stance and  In  the  Interest  of  one-Hardy  and 
contrary  to  the  welfare  of  the  public,  and 
that  It  was  to  the  Interest  and  for  the  ivel- 
fare  of  the  dty  that  said  overhead  crossing 
should  be  maintained  as  the  railway  com- 
pany proposed  to  maintain  It  Thereafter, 
on  December  7,  1908,  the  dty  conndl  of  the 
dty  of  Paris  passed  an  ordinance  providing; 
that  Buena  Vista  street  be  opened  by  con- 
demnation, and  that  the  land  Involved  in  this 
suit  being  a  strip  51  feet  wide  and  805  feet 
long,  across  the  right  of  way  of  appellants, 
be  takoi  for  such  street  purposes,  and  direct- 
ing the  dty  attorney  to  Institute  the  neces- 
»iry  legal  proceedings  for  the  condemnation 
of  the  same.  This  proceeding  was  there- 
after, on  February  15,  1909,  begun  by  the 
filing  of  the  petition  In  the  circuit  court  of 
Edgar  county,  and  resulted  In  a  Judgment 
assessing  $150  as  the  compensation  to  be 
paid  appellants  for  the  use  of  the  crossing 
as  a  street  by  the  dty. 


Appellants  first  urge  that  the  petition 
should  have  been  dismissed  for  the  .reason 
that  there  was  no  necessity  for  the  opening 
of  a  street  at  this  place;  that  the  proceeding 
is  a  mere  attempt  to  change  the  grade  and 
not  to  extend  the-  street  across  the  right  of 
way,  as  the  dty  already  has  a  right  of  way 
over  the  railway  by  user,  and  that  the  de- 
cree of  the  United  States  Circuit  Court  is  res 
Judicata  as  to  all  the  matters  presented  by 
the  petition. 

The  appellant  companies  hold  their  right 
of  way  subject  to  the  right  of  the  public  to 
extend  highways,  streets,  and  alleys  across 
the  same.  Buena  Vista  street  has  never  been 
laid  out  across  the  appellants'  right  of  way. 
Whether  there  exists  a  public  necessity  for 
the  extension  of  this  street  across  appellants' 
right  of  way  is  purely  a  legislative  question, 
and  the  ordinance  passed  by  the  dty  coundl 
of  Paris  providing  for  the  extension  of  the 
street  is  decisive  of  that  question.  Courts 
have  the  right  to  determine  whether  the  use 
for  which  property  is  proposed  to  be  taken 
is  public  or  private  in  its  nature,  but  when 
the  use  is  public,  as  In  this  case,  courts  can- 
not Inquire  Into  the  necessity  or  propriety  of 
exercising  the  right  of  eminent  domain.  Chi- 
cago, Bock  Island  &  Padflc  Railroad  Co.  v. 
Town  of  Lake,  71  Ul.  333;  Illinois  Central 
Railroad  Co.  v.  aty  of  Chicago,  141  111.  586, 
30  N.  B.  1044,  17  L.  R.  A.  630;  Chicago  & 
Alton  Railroad  Co.  v.  City  of  Pontlac,  169 
111.  155,  48  N.  E.  485.  In  the  case  last  dted, 
as  well  as  in  Chicago  &  Northwestern  Rail- 
way Co.  V.  City  of  Morrison,  195  111.  271,  63 
N.  E.  96,  it  was  intimated  that  the  courts 
might  interfere  in  an  extreme  case  of  op- 
pression or  outrage,  but  the  situation  here  is 
not  such  as  would  warrant  us  in  taking  any 
cognizance  of  the  question  of  the  necessity 
or  expediency  of  the  extension  of  Buena  Vis- 
ta street  across  the  right  of  way  of  appel- 
lants. 

As  to  the  other  grounds  urged  as  to  why 
the  petition  should  be  dismissed,  the  lessee 
railway  company  contended  in  the  United 
States  Circuit  Court  that  Buena  Vista  street 
had  never  been  extended  or  laid  out  across 
the  right  of  way,  and  that  the  public  had 
been  allowed  by  mere  license  to  travel  across 
the  railway  right  of  way  by  means  of  the 
overhead  bridge,  and  the  decree  of  the  United 
States  court  found  such  to  be  the  fact.  That 
decree  found  that  Buena  Vista  street  had 
never  been  extended,  and  did  not  exist,  over 
and  across  the  railway  right  of  way,  and 
that  the  right  of  the  public  to  pass  over  the 
right  of  way  of  the  appellants  by  means  of 
the  overhead  bridge  was  a  mere  license. 
That  having  been  the  contention  of  the  lessee 
railway  company  in  the  United  States  court 
as  well  as  the  finding  and  decree  of  that 
court,  appellants  are  in  no  position  now  ei- 
ther to  say  here  that  this  is  not  an  attempt 
on  the  part  of  the  dty  of  Paris  to  extend 
Buena  Vista  street  across  its  right  of  way, 
but  a  mere  attempt  to  <^lige  tbe,.J>^%;Pli^ 
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that  street,  or  ihat  tbe  decree  of  the  United 
States  court  Is  res  jadicata  as  to  the  matters 
In  Issue  here.  If,  as  the  court  decreed  In  the 
case  in  the  United  States  court,  Buena  Vista 
street  did  not  exist  and  never  had  existed 
across  the  railway  right  of  way,  appellants 
cannot  now,  in  attempting  to  avail  them- 
selves  of  the  advantage  secured  by  reason  of 
that  decree,  contend  here  that  as  a  matter  of 
fact  a  street  did  exist  by  way  of  an  overhead 
crossing,  and  that  therefore,  having  once  ex- 
tended the  street  by  contract  across  appel- 
lants' right  of  way  In  that  manner,  the  city 
has  exhausted  its  power,  and  is  now  estopped 
to  extend  it  in  any  other  manner.  Neither 
can  they  successfully  contend  that  the  decree 
of  the  United  States  court  Is  res  judicata  as 
to  the  matters  involved  here,  as  that  decree 
found  that  Buena  Vista  street  never  had  ex- 
isted or  been  extended  across  the  right  of 
way  of  appellants,  whereas  in  this  proceed- 
ing appellee  Is  endeavoring  by  condemnation 
proceedings  to  extend  that  street  across  such 
right  of  way  at  tbe  point  where  the  United 
States  court  held  it  never  had  been  extended. 
The  motion  to  dismiss  was  properly  denied. 

Appellants  contend  that  the  court  erred  in 
the  exclusion  of  testimony  offered  in  their 
behalf  on  the  hearing,  and  also  in  passing 
upon  certain  propositions  of  law  submitted. 
The  evidence  offered  by- petitioner  was  whol- 
ly confined  to  the  auestlon  whether  the  loca- 
tion of  Buena  Vista  street  across  the  right 
of  way  of  appellants  would  result  in  dam- 
ages to  the  use  of  the  property  of  appellants 
to  be  occupied  by  Buena  Vista  street.  This 
proof  was  made  by  various  citizens  of  Paris. 
Propositions  of  law  were  submitted  by  appel- 
lants touching  the  qnalifications  of  the  wit- 
nesses to  testify  as  to  such  damages,  the  the- 
ory being  that  only  such  witnesses  as  were 
shown  to  have  had  special  and  practical 
knowledge  and  experience  in  matters  per- 
taining to  the  operation  of  a  railroad  were 
qualified  to  express  any  opinion  as  to  the 
damages  sustained.  The  witnesses  called  on 
the  part  of  the  appellee  testified,  in  answer 
to  preliminary  questions,  as  to  their  means  of 
knowledge  and  that  they  were  thoroughly 
familiar  with  the  nse  of  this  property  by  ap- 
pellants, and  were  therefore  qualified  to  give 
their  opinion  on  the  question  of  damages. 
The  fact  that  they  were  not  familiar  with 
the  methods  of  conducting  railroads  does  not 
necessarily  render  their  testimony  Incompe- 
tent Illinois  Central  Bailroad  Co.  ▼.  City  of 
Chicago,  109  111.  329,  48  N.  E.  492. 

Appellants  objected  to  the  question  put  to 
each  of  the  witnesses  for  appellee  as  to  the 
amount  of  damages  sustained  by  appellants 
by  reason  of  the  taking  of  the  strip  of  land 
in  question  for  the  purposes  of  a  street  The 
question  so  asked  of  a  number  of  the  vrit- 
nesses  for  the  appellee  was  substantially  as 
follows:  "Eliminating  the  cost  of  grading 
the  approaches,  or  of  changing  the  tracks  to 
conform  to  the  grade  of  the  street,  or  plank- 
ing between  the  rails,  the  making  of  gates  or 


hiring  of  flagmen,  stoppage  or  slow  move- 
ment of  trains,  Increased  danger  of  accident, 
cutting  of  trains  over  crossings,  what  in 
your  judgment  would  be  the  amount  of  de- 
crease in  the  value  of  defendants'  property 
for  railroad  purposes  which  would  be  caused 
by  the  use  of  the  strip  in  question  for  the 
purposes  of  a  street  such  use  for  the  pur- 
poses of  a  street  being  subject  to  the  use  by 
the  defendants  of  said  strip  for  railroad  par- 
poses?"  This  question  was  objected  to  upon 
the  ground  that  It  excluded  from  the  consid- 
eration of  the  witness  elements  of  damage 
which  should  properly  be  considered,  and  for 
which  appellants  were  entitled  to  receive  com- 
pensation for  damages  to  the  use  of  their 
property  as  railway  property.  This  objection 
should  have  been  sustained.  If  the  laying 
out  of  this  street  would  make  It  necessary 
for  appellants  to  change  the  tracks  of  the 
railway  to  conform  to  the  grade  of  the  street 
that  was  a  proper  element  of  damages,  and 
should  not  have  been  eliminated.  The  re- 
mainder of  the  question  was  proper  and  did 
not  eliminate  any  element  of  damage  which 
was  proper  to  be  considered.  Chicago  ft 
Northwestern  Railway  Co.  v.  City  of  Chlca- 
go,  140  lU.  809,  29  K*.  B.  1109;  Lake  Shore  ft 
Michigan  Southern  Railway  Co.  t.  City  of 
Chicago,  148  lU.  609,  87  N.  E.  88;  Chicago 
&  Northwestern  Railway  Co.  v.  City  of  Mor- 
rison, supra.  The  same  question  was  ask- 
ed the  other  witnesses  for  petitioner,  except 
that  it  also  eliminated  ;from  the  consideratioa 
of  the  witnesses  the  loss  to  appellants  of  the 
use  of  a  portion  of  the  proposed  street  as  a 
place  for  standing  or  storing  cars  as  an  ele- 
ment of  damage.  The  objection  to  this  qneB- 
tion,  which  was  the  same  as  that  made  to 
the  other  question  noted,  should  also  have 
been  sustained  for  the  additional  reason  that 
If  any  of  the  tracks  of  appellants'  railway 
at  tbe  point  of  the  proposed  intersection  of 
the  street  were  used  as  a  place  for  the  stor- 
age of  cars,  the  opening  of  the  street  would 
necessarily  deprive  appellants  of  that  use, 
and  the  loss  of  the  storage  room  was  a  prop- 
er element  of  damage.  Chicago  &  North- 
western Railway  Co.  v.  City  of  Chicago,  151 
IlL  348,  37  N.  E.  842;  Chicago  &  Northwest- 
ern Railway  Co.  v.  City  of  Morrison,  supra. 
On  the  question  of  consequential  damages, 
or  the  damages  which  the  appellants  would 
sustain  to  the  property  not  actually  taken 
for  the  street  the  court  expressly  confined 
the  proof  to  the  switch  yards  of  amwUants 
in  the  Immediate  vicinity  of  the  lands  being 
condemned,  and,  upon  objection,  excluded  all 
proof  of  damages  to  any  of  the  proper^  of 
appellants  not  taken,  other  than  that  con- 
talned  In  said  switch  yards.  Under  their 
cross-petition  appellants  were  entitled  to 
prove  any  damage  sustained  to  property  not 
taken,  and  we  are  unabte  to  see  npon  what 
theory  the  court  confined  tMs  proof  to  the 
switch  yards  alone.  If  appellants  would 
sustain  any  damage  to  their  railway  aside 
from  the  property  grtj^^t^^^j^ 
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from  the  damage  to  the  switch  yards,  If  any, 
they  were  entitled,  nnder  the  cross-petition, 
to  prove  it,  and  it  was  error  for  the  court 
to  exclude  this  testimony.  Lake  Shore  & 
Michigan  Southern  Railway  Co.  t.  City  of 
Chicago,  151  JU.  859,  37  N.  E.  880;  Chicago, 
Burlington  ft  Qulncy  Railroad  Ca  t.  City  of 
NaperviUe,  166  111.  87.  47  N.  E.  734.  The 
court.  In  passing  upon  the  written  proposi- 
tions of  law  submitted  by  appellants,  held  the 
law  to  be  that  the  defendants  were  entitled 
to  recover  their  Just  compensation,  not  mere- 
ly for  the  strip  of  land  taken  for  the  purpos- 
es of  Bnena  Vista  street,  but,  in  addition, 
such  further  sum  as  the  evidence  might  show 
would  Justly  compensate  them  for  damages 
to  their  property  not  taken.  This  holding  as 
to  the  law  was  inconsistent  with  the  ruling 
of  the  court  upon  the  admissibility,  of  the 
testimony.  The  law  is  properly  stated  In  the 
propositions  so  held  by  the  court,  and  proof 
as  to  all  damages  to  the  property  of  the  rail- 
road not  taken,  occasioned  by  ttie  extension 
of  this  street,  should  be  admitted,  except  such 
as  would  be  occasioned  by  the  enforcement 
of  police  regulations,  or  by  delay  rendered 
necessary  by  the  common-law  duty  of  appel- 
lants to  operate  and  manage  their  engines 
and  trains  with  due  care  and  caution  on  ap- 
proaching and  passing  over  said  street 

Appellants  attranpted  to  prove  that  the  ex- 
tension of  this  street  as  proposed  would  ne- 
cessitate the  excavation  of  a  considerable 
amount  of  earth  In  the  vicinity  of  the  pro- 
posed croBslng,  bnt  outside  of  the  street 
lines.  In  order  to  effect  a  proper  operation  of 
the  railway.  This  testimony  was  excluded, 
an  objection  having  been  sustained  to  each 
question  asked  along  this  line.  It  does  not 
appear  from  the  record  where  it  Is  claimed 
this  excavation  would  become  necessary  or 
why  it  would  become  necessary.  If  the  ex- 
tension of  this  street  would  necessarily  re- 
quire the  excavation  or  the  removal  by  the 
appellants  of  any  quantity  of  earth  for  the 
proper  operation  of  their  railway,  they 
would  be  entitled,  under  their  cross-petition, 
to  prove  that  as  one  element  of  damage,  and 
appellants  should  have  been  permitted  to 
show  whether  or  not  they  would  necessarily 
be  put  to  this  expense. 

Appellants  complain  of  the  action  of  the 
court  In  disregarding  practically  all  of  the 
testimony  offered  in  their  behalf  as  to  the 
damages  to  the  switch  yards  occasioned  by 
the  extension  of  this  street.  The  damages  to 
the  switch  yards  testified  to  by  the  witnesses 
for  the  appellants  ranged  from  $20,000  to  $30,- 
000,  and  were  based  almost  wholly  upon  the 
value  of  the  time  which  would  be  lost  in  the 
switching  operation  and  movements  of  trains 
by  reason  of  the  establishment  of  a  grade 
cfosslng  at  this  point  The  lost  time  testified 
to  was  that  which  would  be  occasioned  by 
the  observance  of  the  police  regulations  of 
the  state,  and  was  not  such  an  element  of 


damage  as  appellants  were  entitled  to  i^ 
cover.  Appellants  are  subject  to  the  police 
power  of  the  state,  and  are  not  entitled  to  re- 
cover damages  on  account  of  having  to  stop 
their  trains  at  any  crossing  in  order  to  com- 
ply with  the  statute.  Every  railroad  com- 
pany takes  its  right  of  way  subject  to  the 
right  of  the  public  to  extend  streets  across  It, 
and  when  any  street  is  so  extended  across 
the  right  of  way,  the  railroad  company  is 
not  entitled  to  compensation  for  such  dam- 
ages as  result  from  its  compliance  with  the 
police  regulations  of  the  state.  Chicago  ft 
Alton  Railroad  Co.  v.  JoUet,  Lockport  ft  Au- 
rora Railway  Co.,  105  111.  888,  44  Am.  Rep. 
780;  Chicago  ft  Northwestern  RaUway  Co. 
V.  City  of  Chicago,  supra;  liake  Shore  ft 
Michigan  Southern  RaUway  Co.  v.  City  of 
Chicago,  148  111.  509,  37  N.  E.  88. 

For  the  error  of  the  court  in  excluding  tes- 
timony on  the  question  of  damages  to  the- 
property  of  appellants  not  taken,  the  Judg- 
ment of  the  circuit  court  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


(MS  m.  nt> 
MOORE  et  al.  ▼.  BRANDHNBHIRO  et  aL 

(Supreme  Court  of  Illlnoia.    Dec.  21,  1910. 
Rehearing  Denied  Feb.  8,  1911.) 

1.  EqxjTsrt  (J  22*)— Jubibdictiow  —  Pbootkd- 

IROS  FOB  DlSTBtBtmON  OV  EBTAIS. 

A  court  of  equity,  will  not,  as  a  rule,  as* 
same  Jurisdiction  of  the  distribution  of  an  es- 
tate ;  special  drcunutancea  being  required  to 
give  it  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  H  61-42;  Dec.  Dig.  !  22.*] 

2.  EXECTTTOBS   AND   AoUIinSTBATOBS   (i   48*)— 

Pebsonaltt— TiTiJC  or  Aduinistbatok. 
While  the  naked  legal  title  to  the  person- 
alty of  an  intestate  vests  in  the  administrator, 
it  IS  held  in  trust  by  him  for  the  payment  of 
debts,  and  the  equitable  Interest  vests  in  the 
beiiB. 

[Ed.  Note.— For  other  cases,  see  Ehcecntors 
and  Administrators,  Cent  Dig.  g§  279,  280; 
Dec.  Dig.  i  4a*] 

3.  EbCECTn-OBS   AND    Aduinistbatobs    (J   8*) — 

Nbcessitt  fob  Administration— Rights  of 

Action  by  Hbibs — Pbopbiett. 

While,  as  a  rale,  the  administrator  Is  enti- 
tied  to  take  possession  of  intestate's  personalty^ 
and  distribute  tlie  remainder  after  discharging 
the  debts,  to  the  heirs,  and  the  heirs  are  not  en- 
titled to  sue  for  property  belonging  to,  or  on  de- 
mands due,  intestate,  where  there  are  no  claims 
against  the  estate,  so  that  an  administrator  is 
unnecessary,  the  heirs  may  maintain  necessary 
actions  to  reduce  the  property  to  possession  for 
distribution  without  the  appointment  of  an  ad- 
ministrator. 

[Ed.  Note.— For  other  cases,  see  ESxecutois 
and  Administrators,  Dec.  Dig.  |  S.*] 

4.  DQmTT  (S  239*)— Plxadino  —  DmniBBKB — 

Effect. 

The  allegations  of  the  bill  are  admitted  as 
true  by  a  demurrer  thereto. 

[Ed.  Note.— For  other  cases,  see  Elquity,  Cent 
Dig.  i  494:   Dec.  Dig.  i  239.*] 
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5.  E<JUITT    (§   39*)— PBOCaEDINSS  TO  DlSTBIB- 
VTX  EaTATE— JUWSDICTIOW. 

The  complaint  in  a  suit  by  heirs  to  set  aside 
gifts  by  intestate  during  his  lifetime,  alleged 
that  defendant  fraudulently  induced  such  gifts, 
by  exercising  undue  influence,  upon  Intestate 
while  he  was  infirm;  that  decedent  left  no 
debts,  and  that  no  administrator  had  been  ap- 
pointed, and  that  the  funeral  expenses  had  been 
paid,  and  prayed  that  the  gifts  be  set  aside, 
for  an  accounting,  and  that  the  rights  of  the 
parties  to  the  property  be  determined.  Held 
that,  since  equity  had  jurisdiction  to  determine 
the  title  to  the  property  claimed  to  have  been 
fraudulently  obtained  by  defendant,  it  would  re- 
tain jurisdiction  to  distribute  the  property  to 
the  heirs  upon  setting  aside  the  gifts,  the  ap- 
pointment of  an  administrator,  and  a  summary 
proceeding  under  Administration  Act  (Hurd's 
Rev.  St  1909,  c.  8,  H  80,  81)  Sg  81,  82,  for  the 
discovery  of  concealed  assets  not  being  an  ade- 
quate remedy  so  as  to  deprive  equity  of  juris- 
diction, since  the  question  of  title  to  property  as 
between  an  administrator  and  others  cannot  be 
tried  in  such  proceedings,  and  also  in  view  of 
the  prayer  for  an  accounting. 

[Ed.  Note. — For  other  cases,  see  ESquity,  Cent 
Dig.  §§  104-114;   Dec.  Dig.  k  39.*] 

6.  Cancellation   of   iNSTBtmENTS  (|  57*) — 
Additional  Reliet. 

Where  a  conrt  of  equity  obtains  jurisdic- 
tion to  set  aside  conveyances  as  fraudulent,  it 
will,  upon  setting  them  aside,  retain  jurisdic- 
tion to  adjust  all  the  rights  of  the  parties, 
though,  in  doing  so,  it  may,  in  part,  administer 
legal  remedies. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  U  114-118;  Dec. 
Dig.  §  67.»] 

Error  to  Appellate  Conrt,  Second  District, 
on  Appeal  from  Circuit  Court,  La  Salle  Coun- 
ty;   Edgar  Eldredge,  Judge. 

Suit  by  Caroline  Moore  and  others  against 
Catberlne  Brandenberg  and  others.  Judg- 
ment of  the  Appellate  Court  afflrmlng  a  judg- 
ment dismissing  the  bill  on  demurrer,  and 
complainants  bring  error.  Reversed  and  re- 
manded, with  directions. 

This  Is  a  bill  In  equity  brought  by  plain- 
tiffs in  error  Caroline  Moore,  Frank  Bran- 
denberg, George  Brandenberg,  and  Mary 
Jones,  against  defendants  in  error  Catherine 
Brandenberg,  Christian  Brandenberg,  Ruby 
Brandenberg,  and  Raymond  Brandenberg,  in 
the  circuit  court  of  La  Salle  county,  to  can- 
cel and  set  aside  certain  gifts,  transfers,  and 
assignments  of  money,  and  other  personal 
property  made  to  the  defendants  In  error  by 
Peter  Brandenberg,  now  deceased,  and  for 
an  accounting. 

The  bill  alleges  that  Peter  Brandenberg 
departed  this  life  at  Serena,  La  Salle  county, 
on  August  16,  1007;  that  be  left  surviving 
Catherine  Brandenberg,  his  widow,  and 
Christian  Brandenberg  and  plaintiffs  In  er^ 
ror,  his  children  and  only  heirs  at  law ; 
that  at  the  time  of  his  death  he  possessed 
personal  property,  consisting  of  moneys, 
notes,  mortgages,  securities,  bank  accounts 
and  other  goods  and  chattels,  to  the  value  of 
$40,000;  that  no  administrator  had  been  ap- 
pointed, and  there  had  been  no  settlement  of 
his  estate;    that  he  left  no  debts,  and  his 


funeral  and  other  burial  expenses  had  been 
paid ;  that  for  a  long  time  prior  to  his  death 
he  was  old  and  Infirm  In  body  and  of  nn- 
sound  mind;  that  he  was  wholly  Incapable 
of  transacting  his  business  affairs  or  of  mak- 
ing disposition  of  his  property ;  that  the  de- 
fendants In  error  Catherine  Brandenberg 
and  Christian  Brandenberg  for  a  long  period 
of  time  prior  to  the  death  of  the  said  Peter 
Brandenberg  assumed  the  control  and  man- 
agement of  his  property  and  business  Inter- 
ests, and  retained  exclusive  control  and  man- 
agement of  the  same  to  the  time  of  his  death ; 
that,  knowing  his  mental  and  physical  con- 
dition, they  took  advantage  of  the  trust  and 
confidence  growing  out  of  their  management 
of  his  property,  and  by  fraudulent  represen- 
tation as  to  the  nature  and  effect  of  said 
giftis  and  transfers  Induced  the  said  Peter 
Brandenberg  to  make  them  certain  gifts  of 
money  and  property,  as  follows:  To  Cather- 
ine Brandenberg  money  and  property  to  the 
value  of  $20,000,  to  Christian  Brandenberg 
money  and  property  to  the  value  of  $10,000, 
and  to  Ruby  Brandenberg  and  Raymond 
Brandenberg,  each,  money  and  property  to 
the  value  of  $2,000;  that  said  gifts  and 
transfers  of  money  and  property  were  made 
without  consideration,  and  at  the  request  and 
solicitation  of  defendants  In  error;  that 
said  gifts  and  transfers  of  money  and  prop- 
erty were  fraudulently  obtained,  and  that 
said  Peter  Brandenberg  was  Induced  to  make 
said  gifts  and  transfers  without  at  the  time 
knowing  or  nnderstanding  the  nature  and  ef- 
fect thereof  or  the  kind  or  amount  of  prop- 
erty so  transferred.  The  bill  alleges  that  the 
said  defoidants  In  error  Catherine  Branden- 
berg and  Christian  Brandenberg  resorted  to 
fraudulent  practices  and  to  falsehood  and 
misrepresentation  to  Induce  the  said  Peter 
Brandenberg  to  make  and  execute  the  said 
pretended  gifts,  transfers  and  assignments 
of  money  and  property,  and  that  In  making 
them  the  said  Peter  Brandenberg  was  under 
Improper  restraint  and  undue  Influence  of 
the  said  Catherine  Brandenberg  and  Chris- 
tian Brandenberg.  The  bill  further  alleges 
that  while  having  charge  and  control  of  the 
property,  business  Interests,  and  effects  of 
the  said  Peter  Brandenberg,  said  Catberlne 
Brandenberg  and  Christian  Brandenberg  re- 
ceived, collected,  and  drew  from  varloos 
banks  large  sums  of  money  belonging  to  said 
Peter  Brandenberg  and  to  his  estate,  and 
that  they  have  retained  the  same  and  refuse 
to  account  for  It  or  any  part  thereof.  The 
bill  prays  that  the  pretended  gifts  and  trans- 
fers be  set  aside  and  for  an  accounting,  and 
that  the  rights  and  Interests  of  the  parties 
to  the  suit  may  be  determined  by  the  court. 
An  answer  was  filed  by  the  gtuudlan  ad 
litem  of  Ruby  Brandenberg  and  Raymond 
Brandenberg,  minor  defendants.  The  de- 
fendants Catherine  Brandenberg  and  Chris- 
tian Brandenberg  demurred  to  the  bllL    The 
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demurrer  was  sostained,  and  the  btU  dla- 
uiiBsed  for  want  of  equity.  The  case  was  ap- 
pealed to  the  Appellate  Court  for  the  Second 
District,  which  affirmed  the  decree  of  the 
circuit  court,  and  the  case  has  been  brought 
to  this  court  by  writ  of  certlorarL 

O.  A.  Darnell  and  Ia  B.  Olmstead,  for  plain- 
tiffs in  error.  Butters  &  Armstrong,  for  de- 
fendants In  error. 

FABMER,  J.  (after  stating  the  facts  as 
above).  Two  questions  are  inyolved  In  this 
litigation:  First,  do  the  heirs  of  an  Intes- 
tate, where  there  is  no  administration  and  no 
debte,  take  snch  title  to  the  personal  estate 
as  will  enable  them  to  maintain  a  bill  to 
procure  their  dlstrlbutlTe  share  of  the  estate? 
Second,  have  the  plaintiffs  in  error  an  ade- 
quate remedy  at  law  for  the  relief  asked? 
As  an  incident  to  the  first  contention  it  Is 
also  Insisted  that  a  court  of  equity  will  not, 
unless  the  circumstances  be  unusual,  assume 
Jurisdiction  to  administer  an  estate.  It  is  un- 
doubtedly true  that  a  court  of  equity  will 
not  ordinarily  take  Jurisdiction  of  the  dis- 
tribution of  an  estate  among  the  heirs  of  an 
intestate.  This  will  only  be  done  under  cir- 
cumstances extraordinary  or  unusual  in  char- 
acter, and  In  the  decision  of  this  case  we  are 
called  upon  to  determine  whether  the  case 
made  by  the  bill  is  one  justifying  the  exer- 
cise of  equitable  Jurisdiction. 

The  contention  of  defendants  in  error  that 
no  tittle  to  personal  property  of  an  intestate 
vests  in  the  heirs  witiiout  administration, 
and  they  cannot  therefore  maintain  a  bill  In 
equity  to  procure  their  dlstrlbutlTe  share  of 
the  estate,  is  true  only  In  a  modified  degree. 
While  the  naked  legal  title  to  the  personal 
property  of  an  Intestate  vests  in  the  admin- 
istrator, the  equitable  Interests  vests  In  the 
heirs  and  the  administrator  holds  the  prop- 
erty In  trust  for  the  payment  of  debts.  The 
residue  after  the  payment  of  debts  belongs 
to  the  distributees.  People  v.  Brooks,  126 
111.  246,  14  N.  E.  39.  The  general  rule  is  that 
the  administrator  represents  the  deceased  as 
to  the  personal  estate  and  is  entitled  to  take 
possession  of  it,  and  when  the  liabilities  are 
discharged  distribute  the  residue  to  the  heirs 
according  to  the  laws  of  descent,  and  where 
there  is  an  administrator  the  heirs  are  not 
entitled  to  sue  for  and  recover  property  be- 
longing to  or  demands  due  the  intestate. 
There  is,  however,  an  exception  to  the  gener- 
al role  where  there  are  no  debts  or  claims 
of  any  kind  against  the  estate,  and  nothing 
for  an  administrator  to  do,  if  one  should  be 
appointed,  except  to  distribute  the  personal 
estate  to  those  entitled  to  it  by  law.  In  sudi 
cases,  although  the  authorities  are  not  In 
entire  harmony,  the  weight  of  them  Is  that  it 
is  unnecessary  to  go  through  the  legal  form 
ot  having  an  administrator  apiwlnted  for 
the  sole  purpose  of  distributing  the  personal 
estate,  but  the  heirs  may  maintain  necessary 
actions  for  the  purpose  of  reducing  property 
to  possession  in  order  that  it  may  be  dlstrlt)- 


uted.  In  McCleary  v.  Menke,  109  III.  294, 
and  Lynch  v.  Rotan,  39  111.  14,  it  was  held 
that  where  there  are  no  debts  of  the  intes- 
tate, and  no  administration  upon  the  estate, 
the  heirs  are  entitled  to  the  property  and 
may  maintain  an  action  therefor  in  their 
own  names. 

In  People  v.  Abbott,  105  lU.  588,  the  sole 
heir  of  an  intestate  took  posaessiou  of  the 
personal  property,  and  after  the  payment  of 
all  debts  and  liabilities  appropriated  and  dis- 
posed of  the  personal  estate.  Part  of  the 
property  thus  disposed  of  consisted  of  notes 
due  the  Intestate,  which  the  sole  heir  Indors- 
ed, transferred,  and  delivered  to  another. 
The  transferee  died  testate,  and  her  execu- 
tor took  possession  of  and  inventoried  the 
notes  at)  assets  of  her  estate.  Afterwards  an 
administrator  of  the  sole  heir's  Intestate 
was  appointed  and  endeavored  to  cause  the 
notes,  or  the  proceeds  thereof,  to  be  deliv- 
ered to  him  by  a  citation  under  sections  81 
and  82  of  the  administration  act  (Unrd's 
Rev.  St  1909,  c.  3,  i|  80,  81).  The  tlUe  of 
the  assignee  of  the  notes  was  snstalned. 
This  court  said,  (page  595  of  105  111.):  "If 
the  notes  be  delivered  to  the  administrator 
he  has  only  the  duty  of  paying  the  proceeds 
to  £«e  (the  heir),  but  Lee  not  being  entitled 
to  them  equitably  he  could  be  made,  by  the 
decree  of  a  court  of  chancery,  to  pay  them 
over  to  appellees."  Here  the  bill  alleges  that 
no  administrator  has  been  appointed;  that 
the  deceased  left  no  debts ;  that  his  funeral 
and  other  burial  expenses  have  been  fully 
paid ;  and  that  there  is  no'  property  or  ef- 
fects belonging  to  the  estate  other  than  as 
mentioned  In  the  bill.  These  allegations  are 
admitted  by  the  demurrer  to  be  true.  There 
is  no  dispute  as  to  who  are  the  heirs  of  Peter  • 
Brandenberg  and  as  to  their  distributive 
shares  in  his  personal  estate,  if  he  left  any 
such  estate.  No  one  but  the  widow  and  heirs 
have  any  Interest  in  the  personal  property 
or  are  entitled  to  share  In  its  distribution. 
The  equitable  title  is  in  them.  The  disagree- 
ment is  not  as  to  the  right  of  any  of  the  par- 
ties to  share  in  the  distribution  of  the  per- 
sonal property  of  the  Intestate,  but  is  as  to 
the  title  of  the  Intestate  to  the  property  at 
the  time  of  his  death,  and  that  must  be  de- 
termined before  there  can  be  any  distribo- 
tion.  If  the  allegations  of  the  bill  are  true 
— and  they  are  admitted  to  be  true  by  the 
demurrer — then  the  defendants  in  error  are 
not  the  owners  of  the  property  but  it  belongs 
to  the  heirs  of  Peter  Brandenberg,  and,  there 
being  no  creditors,  the  heirs  may  sue  for  and 
recover  the  property.  There  can  be  no  doubt 
that  under  the  allegations  of  the  bill  a  court 
of  equity  has  Jurisdiction  to  hear  and  deter- 
mine the  validity  of  the  title  to  the  property 
claimed  by  the  defendants  In  error,  and  we 
see  no  reason  why  a  court  of  equity  cannot 
distribute  the  property,  if  it  is  determined 
there  Is  any  to  distribute,  as  fairly  and  Just- 
ly as  the  probate  court  The  respective 
shares  of  all  the  parties  are  fixed  by  Btatute«  ^ 
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except  the  amount  of  the  widow's  award, 
and  there  !b  no  Insurmountable  difficulty  In 
the  way  of  a  court  of  equity  fairly  and  Just- 
ly fixing  that 

In  Spencer  y.  Spmell,  196  111.  119,  68  NT 
Bk  621,  an  heir  of  an  Intestate  filed  a  bill  In 
chancery  to  set  aside  conveyances  of  real  and 
personal  property  made  by  him  during  his 
lifetime.  The  bill  alleged  he  was  not  pos- 
sessed of  sufficient  mental  capacity  to  make 
disposition  of  his  property,  and  that  he  was 
unduly  Influenced  by  those  to  whom  the 
property  was  given.  It  was  held  the  allega- 
tions of  the  tilll  were  sustained  by  the 
prooCs,  and  a  decree  was  entered  setting 
aside  the  conveyances  and  transfers  of  the 
property.  It  does  not  appear  that  the  right 
of  the  heir  to  maintain  the  bill  In  her  own 
name  was  questioned  In  that  case,  but  this 
court  affirmed  the  decree  of  the  circuit  court, 
and  held  that  that  court  had  full  poww  to 
render  the  decree  it  did. 

That  cases  where  there  are  no  debts  of 
the  intestate  and  no  administration  of  the 
estate  form  an  exception  to  the  rule  that 
heirs  cannot  sue  for  and  recover  property 
of  the  estate  in  their  own  right  has  been 
held,  we  believe,  by  a  majority  of  the  courts 
of  last  resort  In  other  states  where  the  ques- 
tion has  been  presented  and  passed  upon. 
Some  of  the  decisions  so  holding  are:  Fer- 
guson v.  Barnes,  68  Ind.  169;  Glddlngs  v. 
Steele,  28  Tex.  733,  91  Am.  Dec.  336 ;  Magel 
V.  Minigan,  150  Ind.  582,  50  N.  E.  664,  65 
Am.  St  Rep.  3^  and  cases  cited  in  note; 
Teal  V.  Chancellor,  117  Ala.  612,  23  South. 
651.  The  author  of  the  chapter  on  Descent 
and  Distribution  in  14  Cyc.  in  discussing 
this  subject  says  (page  109):  "According  to 
the  weight  of  authority,  however,  where 
there  are  no  debts  and  no  letters  of  admin- 
istration have  been  granted,  the  heirs  or  dis- 
tributees may  take  or  divide  and  enforce 
choses  in  action  of  the  intestate  or  receive 
payment  of  and  discharge  the  same."  And 
on  page  157:  "An  heir  or  distributee  may 
maintain  a  bill  in  equity  against  his  coheirs 
or  codlstributees  for  an  accounting  or  for 
the  purpose  of  obtaining  his  distributive 
share  of  an  estate  where  the  administration 
has  been  closed,  or  where  there  has  been 
no  administration  and  there  are  no  creditors, 
or  where  there  has  been  a  mistake  as  to  the 
value  of  the  property  of  decedent  or  fraud 
in  settling  the  estate." 

In  our  opinion,  if  there  were  an  adminis- 
trator appointed  under  the  facts  alleged  In 
the  bill  in  this  case,  he  would  be  required 
to  resort  to  a  court  of  equity  to  have  the 
title  to  the  property  in  dispute  determined. 
The  only  parties  having  any  Interest  in  the 
property  In  dispute  are  parties  to  this  liti- 
gation, and  the  bUl  makes  a  case  for  the  ex- 
«rci8e  of  equitable  Jurisdiction.  A  court  of 
equity  having  been  properly  appealed  to  for 
relief,  will  not  if  the  bill  is  sustained  by 
the  proof,  stop  with  merely  declaring  the 
title  of  def  ^dants  In  error  to  be  invalid,  but 


will  retain  Jurisdiction  for  the  purpose  of  ad- 
Justing  all  the  rights  of  the  parties,  even 
though  In  doing  this  it  may  be,  in  part  ad- 
ministering purely  legal  remedies.  In  dis- 
cussing the  right  of  an  heir  to  the  personal 
property  of  an  intestate  without  adminis- 
tration, where  there  were  no  debts,  this 
court  In  Lewis  v.  Lyons,  13  111.  117,  121, 
used  language  that  seems  pertinent  to  this 
case.  The  court  said :  "It  would  be  a  mock- 
ery of  Justice  for  a  court  of  chancery  to  re- 
quire the  heir  to  pay  over  the  money  to  tlie 
administrator  when  be  has  no  debts  to  pay 
and  no  legitimate  use.  for  it  merely  for  the 
purpose  of  allowing  him  to  retain  and  use 
it  for  perhai>s  two  years,  and  then  to  pay  it 
back  to  the  heir,  retaining  his  costs  and 
conunlsslonst— costs  uselessly  made  and  com- 
missions earned  by  no  beneficial  services, 
but  in  a  business  which  he  seeks  through  an 
expensive  suit  In  chancery  and  which  can 
benefit  himself  alone." 

We  conclude  that  under  the  allegationa  of 
the  bill  in  this  case  neither  reason  nor  Jus- 
tice requires  a  dismissal  of  this  proceeding 
and  the  appointment  of  an  administrator  to 
do  the  sam«  thing  that  may  be  as  fully  and 
completely  done  by  a  court  of  chancery  in 
this  case^  and,  while  this  conclusion  is  not 
sustained  by  all  the  authorities,  it  is  by  a 
very  large  number,  and,  we  believe^  by  a 
much  greater  weight  of  them. 

Defendants  in  error  contend  that  the  de- 
murrer was  properly  sustained  because 
plaintifrs  in  error  have  a  complete  and  ade- 
quate remedy  at  law.  The  remedy  pointed 
out  is  the  appointment  of  an  administrator, 
and  a  proceeding,  under  sections  81  and  82 
of  the  administration  act,  by  citation  against 
defendants  in  error.  Those  sections  have 
been  frequently  before  this  court  and  as 
understood  and  construed  were  not  design- 
ed to  apply  to  a  case  like  this.  In  the  case 
of  DInsmoor  v.  Bressler,  164  III.  211,  221,  45 
N.  E.  1086,  1090,  the  court  said:  "The  sum- 
mary proceeding  in  the  probate  court  to  com- 
pel the  production  and  delivery  of  property 
'Is  not  Uie  proper  remedy  •  •  •  to  try 
contested  rights  and  title  to  property  be- 
tween the  executor  and  others.'  2  Woem- 
er's  Am.  Law  of  Administration,  {  325,  p. 
681.  'Not  does  the  power  conferred  upon 
probate  courts  to  subpoena  and  examine  par- 
ties alleged  to  conceal  or  withhold  property 
of  the  estate  authorize  such  courts  to  try 
the  title  to  the  property  in  dispute.'  1 
Woemer's  Am.  Law  of  Administration,  |  161, 
p.  347 ;  Schouler  on  Executors  and  Adminis- 
trators, i  270.  If  sections  81  and  82  could 
be  used  to  settle  contested  rights  to  property 
as  between  executors  and  administrators  on 
the  one  side  and  third  persons  on  the  other, 
they  would  operate  as  an  infringement  upon 
the  constitutional  right  to  trial  by  Jury,  as 
they  contain  no  provision  for  a  Jury  trial." 
Thlis  case  was  cited  with  approval  in  Martin 
V.  Martin,  170  111.  18,  28,  48  N.  B.  694,  698, 

where  the  court  said:    "The  statute  is  not 
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designed  to  afford  the  means  of  collecting 
debts  due  to  estates  (Williams  y,  Conley,  20 
III.  648),  nor  to  try  contested  rights  and  ti- 
tle to  property  between  the  executors  asd 
others  (Dlnamoor  r.  Bressler,  snpra).  The 
mere  fact  that  one  party  to  the  controversy 
Is  an  execntor  wUI  not  Jnstlfy  depriving  the 
other  party  of  a  trial  by  Jury  or  authorise 
his  Imprisonment,  but  In  a  proper  case  the 
court  may  order  the  property  or  effects  to 
be  delivered  up,  or  the  proceeds  or  value 
thereof  in  case  the  same  has  been  con- 
verted." 

Statutes  anthortzlng  a  summary  proceed- 
ing in  the  probate  court  for  the  discovery  of 
concealed  assets  of  an  estate  exist  in  many 
states  of  the  Union.  Some  of  them  are  sim- 
ilar to  ours,  and  some  do  not  confer  as  much 
power  on  the  probate  court  as  our  statute. 
The  construction  we  have  given  our  statute 
is  In  harmony  with  that  giVen  similar  stat- 
utes In  other  states.  Humbarger  v.  Hum- 
barger,  72  Kan.  412,  83  Pac.  1096,  116  Am. 
St  Rep.  201,  where  an  exhaustive  note  will 
be  found.  Fnrthenhore,  the  bill  in  this  case 
prays  for  an  accounting  by  defendants  In  er- 
ror for  portions  of  the  property  converted 
and  disposed  of  by  them,  and  it  certainly 
could  not  be  contended  that  such  relief  could 
be  granted  by  the  probate  court  in  a  pro- 
ceeding by  citation  under  sections  81  and  82. 
In  our  opinion,  whether  the  case  made  by 
the  bill  is  one  for  the  exclusive  jurisdiction 
of  a  court  of  equity  or  not,  it  is  a  proper 
case  for  equitable  jurisdiction,  and  the  de- 
murrer to  the  UU  should  have  been  over- 
ruled. 

The  judgment  of  the  Appellate  C!ourt  and 
the  decree  of  the  circuit  court  are  reversed, 
and  the  cause  remanded  to  the  circuit  court, 
with  directions  to  overrule  the  demurrer. 

Reversed  and  remanded,  with  directions. 

(248  n).  261) 

HOWARD  V.  BOYLE  et  al. 
(Supreme  Court  of  Illlnoia.    Dec.  21, 1910.    Re- 
hearing Denied  Feb.  10,  1911.) 

1.  Appeal  ano   Bbbob  ({  1071*)— Habmlkss 
Bbrok— Findings  ot  Coubt. 

Error  of  the  court  in  finding,  without  any 
evidence,  on  a  decree  for  partition,  that  a  cer- 
tain amount  had  been  paid  by  the  parties, 
from  the  renti  and  profits  of  the  property,  on 
the  indebtedness  secured  by  trust  deed  on  the 
property,  was  net  harmless,  by  reason  of  a  ref- 
erence to  a  master  to  take  an  accounting  be- 
tween the  parties;  the  decree  by  its  Own  terms 
precluding  the  taking  of  an  account  as  to  such 
payment,  or  the  funds  from  which  the  money 
tberefor  was  derived. 

[EM.  Note.-^For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  if .  4234-4239 ;  Dec.  Dig.  I 
1071.»] 

2.  Equity  (i  325*)  —  Bvibenck  —  Psoor  of 
AvxKUKNT  or  Biu,  Not  AnmTTED. 

A  material  averment  In  a  bill  in  chancery, 
not  being  admitted,  though  not  denied,  mnat  be 
proved. 

fE!d.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  SS  «41-647;   Dec.  Dig.  i  325.*] 


Appeal  from  Superior  Court,  Cook  County; 
George  A.  Dupuy,  Judge. 

Suit  by  Michael  3.  Howard  against  Ony 
L.  Boyle  and  others.  Decree  for  plaintiff. 
Defendants  appeal.    Reversed  and  remanded. 

Bowersock  &  Stillwell  and  Caswell  AHealy, 
for  aKwUants.    Flynn  &  Lyon,  for  appellee. 

COOKE,  J.  This  was  a  bill  for  partition, 
filed  by  appellee  in  the  superior  court  of 
Cook  county.  The  bill  alleged  that  appellee 
and  the  appellant  Guy  L.  Boyle  were  the 
owners,  as  tenants  In  common,  of  real  es- 
tate, and  Improvements  Ijiereon,  at  the  north- 
west comer  of  Harrison  street  and  Albany 
avenue.  In  the  city  of  Chicago;  that  the 
legal  title  to  said  real  estate,  until  about  De- 
cember 10,  1006,  was  held  by  said  Boyle  for 
the  use  of  himself  and  appellee ;  that  shortly 
prior  to  that  date.  In  order  to  assist  Boyle  In 
negotiating  a  loan  on  the  premises,  appeU 
lee  executed  a  written  statement  that  Boyle 
was  the  sole  owner  of  the  premises  in  ques- 
tion, upon  the  promise  of  Boyle  that  he 
would  return  the  same  to  appellee  after  the 
loan  had  been  negotiated,  or  would  execute 
some  appropriate  Instrument  revesting  in  ai>- 
pellee  an  undivided  one-half  of  the  premises ; 
and  that  thereafter  Boyle  borrowed  $500 
from  the  appelant  Viola  K.  Farrell,  to  secure 
the  payment  of  which  he  executed  and  de- 
livered to  her  a  warranty  deed  to  the  prem- 
ises. The  bill  further  alleged  that,  while 
the  deed  to  Mrs.  Farrell  purported  to  convey 
title  In  fee  simple,  it  is,  in  fact,  a  deed  to 
sectne  to  her  the  payment  of  the  said  sum 
of  $500  so  borrowed  from  her  by  Boyle,  and 
that  Mrs.  Farrell  gave  no  other  consideration 
for  the  conveyance,  and  that  Boyle,  when  re- 
quested, failed  and  refused  to  convey  the  un- 
divided one-half  of  said  premises  to  appellee. 
The  bill  prays  for  partition  and  for  an  ac- 
counting. Boyle  and  Mrs.  Farrell  answer^ 
ed  jointly.  By  their  answer  they  admit  that 
Boyle  conveyed  to  Mrs.  Farrell  the  premises 
in  question  by  warranty  dieed,  but  deny  that 
the  $500  loaned  by  Mrs.  Farrell,  as  alleged  In 
the  bill,  was  the  sole  consideration  for  such 
conveyance.  Upon  a  hearing  before  the  chan- 
cellor a  decree  was  entered  finding  the  equi- 
ties with  the  complainant;  that  appellee  and 
Boyle  are  the  equitable  owners  each  of  an 
undivided  one-half  interest  in  said  premises 
after  deducting  from  the  value  thereof  such 
moneys,  if.  any,  as  have  been  advanced  by 
appellants,  or  either  of  them,  on  behalf  of 
Boyle ;  that  the  interest  accruing,  from  time 
to  time,  on  bonds  aggregating  $22,600  and 
secured  by  trust  deed  upon  the  property  in 
question,  and  the  sum  of  $5,000  on  the  princi- 
pal of  that  indebtedness,  liave  been  paid  by 
appellee  and  Boyle  out  of  the  rents  and  prof- 
Its  derived  from  the  building  upon  the  prem- 
ises ;  and  that  the  warranty  deed  from  Boyle 
to  Mrs.  Farrell,  while  it  purports  to  convey 
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title  to  said  property  in  fee  rimple,  Is,  In 
fact,  a  deed  to  secure  to  the  grantee  there- 
of the  repayment  of  money  advanced  by  her 
to  Boyle  for  and  on  account  of  himself  and 
appellee.  Partition  was  decreed,  and  the 
cause  referred  to  the  master  in  chancery  to 
take  proofs  and  report  his  conclusions  on 
the  matter  of  accounting  between  appellee 
and  appellants,  and  the^rlghts  of  the  parties 
to  further  relief  was  reserved  for  further 
consideration  until  the  coming  In  and  presen- 
tation of  the  report  of  the  master.  This  ap- 
peal Is  from  that  decree,  and  appellants  make 
various  assignments  of  error,  but  one  of 
which  it  will  be  necessary  to  consider,  name- 
ly, that  the  decree  Is  contrary  to  the  law  and 
the  evidence. 

Upon  the  hearing  the  testimony  of  but  two 
witnesses  was  heard— that  of  appellee  In  be- 
half of  himself,  and  that  of  Boyle  on  behalf 
of  the  appellants.  There  was  no  proof  what- 
ever as  to  what  amount.  If  any,  had  been 
paid  on  the  Interest  and  the  principal  of  the 
Indebtedness  secured  by  the  trust  deed  on 
the  property  In  question,  or  upon  the  ques- 
tion of  what  consideration,  if  any,  was  paid 
ty  Mrs.  Farrell  for  the  conveyance  of  the 
premises  to  her  by  Boyle;  nor  was  there 
any  proof  showing  that  the  conveyance  to 
Mrs.  Farrell  was  made  to  secure  the  repay- 
ment of  money  to  her.  It  was  error  for  the 
court,  in  the  absence  of  any  prpof,  to  make 
a  finding  that  any  sum  had  been  paid  upon 
the  Interest  and  principal  Indebtedness  of  the 
amount  secured  by  the  trust  deed.  Appellee 
contends  that  this  Is  harmless,  for  the  reason 
that  the  cause  was  referred  to  the  master  In 
chancery  to  take  an  accounting  between  the 
imrtles,  wliich  would  necessarily  involve  a 
hearing  upon  the  question  of  the  payments 
made  on  this  indebtedness  and  the  funds 
from  which  the  payments,  were  made.  This 
contention  is  not  sound,  for  the  reason  that 
the  decree  referring  the  cause  to  the  master 
by  its  own  terms  precludes  him  from  taking 
any  account  of  the  payments  made  on  the 
indebtedness  secured  by  the  trust  deed  or  the 
funds  from  which  the  money  was  derived  for 
the  making  of  such  payments. 

It  was  also  error  for  the  court  to  decree 
that  the  warranty  deed  by  Boyle  to  Mrs. 
Farrell  was  not  a  conveyance  of  the  proper^ 
ty  in  fee  simple,  but  was,  in  fact,  a  deed  to 
secure  to  Mrs.  Farrell  the  payment  of  money 
advanced  by  her  to  Boyle,  in  the  absence  of 
proof  of  the  circumstances  under  which  the 
conveyance  was  made  and  the  consideration 
thereof.  Appellee  suggests  that  the  court 
was  warranted  in  so  finding,  for  the  reason 
that  the  failure  of  the  appellants,  in  their 
answer,  to  deny  the  allegations  of  the  bill 
that  the  deed  was  made  to  secure  a  loan  of 
$500.  constitutes  an  admission  that  the  deed 
from  Boyle  to  Mrs.  Farrell  was.  In  fact,  a 
mortgage.  This  position  is  not  tenable.  The 
allegation  in  the  bill  that  the  deed  to  Mrs. 


Farrell  was,  In  fact,  but  a  mortgage  to  secure 
the  payment  of  a  loan  was  a  material  alle- 
gation, and  the  fact  that  it  was  not  denied  in 
the  answer  did  not  rdieve  appellee  of  the 
burden  of  supporting  It  by  testimony.  If  a 
material  avermoit  in  a  bill  in  chancery  is 
neither  admitted  nor  denied,  it  must  be  sup- 
ported by  proof.  Wilson  v.  Augur,  176  III. 
561,  S2  N.  B.  289;  Davis  Paint  Co.  v.  Metz- 
ger  Oil  Co.,  188  111.  205,  58  N.  B.  940;  OIos 
T.  Cratty,  196  111.  198,  68  N.  E.  600;  Shnld 
T.  Wilson,  225  111.  836,  80  N.  E.  259. 

Other  grounds  for  reversal  are  urged,  bear- 
ing upon  the  weight  of  the  testimony ;  but, 
as  the  decree  must  be  reversed  for  the  rea- 
sons assigned,  it  will  not  be  necessary  to  dis- 
cuss them. 

For  the  errors  Indicated,  the  decree  of  the 
superior  court  is  reversed,  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


<M  IIL  UD 

MT7RPHY  T.  BGHNEIJi. 

(Supreme  Court  of  Illinois.    Dec.  21,  IMO.    Re- 
hearing Denied  Feb.  10,  1911.) 

1,  Payment  (J  38*)— Applicatiow— Appbopki- 
ATION  B<r  Dbbtob. 

Where  a  debtor  ia  indebted  upon  several 
obligations,  it  li  bis  privilege  to  apply  a  pay- 
ment upon  any  one  of  them. 

[Ed.   Note.— For   other   cases,   see   Payment, 
Cent.  Dig.  {  99;    Dec.  Dig.  {  38.*] 

2.  Equity  (J  401*)— TbiaI/— Master's  Repobt. 

It  is  error  to  have  one  master  In  chan- 
cery report  oondosiona  of  law  and  fact  apoik 
evidence  taken  before  another. 

[EA.  Note.— For  other  cases,  see  £<qalty,  Dec. 
Dfg.  §  401.»] 

8.  "Vendob  Aifn  PuBCHASEB  (J  68*1  —  Ooir- 

STRCCTION  —  SUBJSCT-MaTTEB  —  ExiXNT    OF 
OSUGATIOn. 

Where  a  CMttract  recites  the  payment  of 
$10  In  hand  and  that  defendant  agreed  to  sell 
his  undivided  one-fifth  part  of  Schnell'a  First 
addition,  etc.,  with  a  further  provision  that 
all  moneys  due  him  from  the  addition  syndicate 
should  be  paid,  etc.,  there  was  no  ambiguity  la 
that  statement,  and  it  conld  refer  only  to  real 
estate,  and  did  not  Include  notes  and  cash,  the 
proceeds  of  prior  sales  of  land  In  the  addition. 
[Ed.  Note.- For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  I  68.*] 

4.  Evidence    ({   442*)— Paboi.  Bvidkrob  to 
Vary  Written  Oontbaot. 

Parol  evidence  of  prior  negotiations  or 
agreements  is  not  admissible  to  vary  a  written 
contract,  except  that  a  sejmrate  parol  agree- 
ment, not  inconsistent  with  the  terms  or  legal 
effect  of  the  instrument,  and  as  to  which  it  is 
silent,  may  be  shown,  when  it  appears  that 
the  instmment  was  not  intended  to  be  a  com- 
plete final  settlement  of  the  entire  transactioB. 
[Ed.  Note. — For  other  cases,  see  B>vid«nce, 
Cent  Dig.  gi  1874-1899 ;    Dec.  Dig.  {  442.*] 

5.  Specific  Pebfobmance  (J  94*)— Natube  or 
BXVEDY— Pebsons  Entitleb. 

A  party  to  a  contract  which  provided  that 
in  consideration  of  $10,  the  defendant  would 
sell  his  undivided  one-half  of  a  certain  addi- 
tion, with  the  further  orovision  that  all  mon- 
eys due  him  from  the  addition  arndicate  should 
be  paid,  and  that  ne  deed  should  be  given  nn- 
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til  an  claims  for  moaeys  on  account  of  tbe 
syndicate  were  taUy  settled  without  loss  to 
him,  is  not  entitled  to  specific  performance,  nn- 
less  she  has  protected  him  with  regard  to  the 
claims,  etc. 

[EM.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  Si  248-237;  Dec.  Dig.  I 
94.*] 

Appeal  from  CJlrcuit  Court,  Rock  Island 
Comity;    F.  D.  Ramsay,  Judge.     . 

Siflt  for  specific  performance  by  Anastasla 
Murphy  against  Matthias  Schnell.  From  a 
Judgment  for  complaisant,  defendant  api)eals. 
Reversed  and  remanded. 

Joseph  li.  Haas  (H.  E.  Tlnsman,  of  coun- 
sel), for  appellant  Walker,  Ingram  &  Sween- 
ey, for  appellee. 

DUNN,  J.  This  is  an  appeal  from  a  de- 
cree of  the  circuit  court  of  Rock  Island  coun- 
ty for  the  specific  performance  of  a  contract 
In  1881  a  tract  of  16  acres  of  land  In  the  city 
of  Rock  Island  was  bought  In  the  name  of 
the  appellant  Matthias  Schnell.  A  partner- 
ship. Including  the  appellant  and  appellee, 
known  as  the  "Schnell  Syndicate,"  was  form- 
ed for  the  purpose  of  Improylng  and  selling 
this  land.  There  ^were  six  partners,  four 
having  an  interest  of  one-fifth  each,  and 
two  of  one-tenth  each ;  the  appellant  and  the 
appellee  each  having  one-fifth.  The  title  was 
taken  In  the  appellant's  name,  and  $8,200,  a 
part  of  the  purchase  price,  was  paid  by  the 
partners  In  proportion  to  their  respective  In- 
terests. A  promissory  note,  signed  by  all  the 
partners,  v.as  executed  for  $8,000,  the-  re- 
mainder of  the  purchase  money.  M.  J.  Mur- 
phy, the  appellee's  husband,  was  appointed 
agent  of  the  syndicate,  to  have  tbe  land  plat- 
ted, make  Improvements,  and  sell  lots.  The 
land  was  subdivided,  and  a  plat  of  It  made 
and  recorded.  Tbe  subdivision  was  known 
as  Schnell's  addition  to  the  city  of  Rock  Is- 
land, and  consisted  of  4  blocks,  divided  Into 
79  lots.  Lots  were  sold  for  cash  and  on  cred- 
it and  on  some  lots  houses  were  built  and 
the  houses  and  lots  sold.  On  March  25, 
1893,  19  lots  had  been  sold,  and  on  that  date 
the  following  contract,  on  which  the  decree 
of  the  circuit  court  is  based,  was  entered  in- 
to by  the  appellant  and  the  appellee: 

"Rock  Island,  111.,  March  25,  1893. 

"For  and  In  consideration  of  ten  dollars 
in  hand,  the  receipt  of  which  Is  hereby  ac- 
knowledged, I  agree  to  sell  to  Anastasla  Mur- 
phy my  undivided  one-fifth  (%)  part  of 
Schnell'B  First  addition  to  the  city  of  Rock 
Island,  county  of  ROck  Island,  and  state  of 
Illinois,  for  the  sum  of  two  thousand  dollars 
($2,00(0,  tbe  balance,  nineteen  hundred  and 
ninety  dollars,  to  be  paid  on  or  before  the 
1st  day  of  May,  1893.  All  moneys  due  me  by 
tbe  Schnell  syndicate  on  said  property  to  be 
paid  me  at  same  time  or  this  agreement  to 
be  void.  Matthias  Schnell. 

"No  deed  to  be  given  by  said  Schnell  until 


all  claims  for  moneys  or  Indorsements  on  ac- 
count of  Schnell  syndicate  are  fully  satisfied 
without  loss  to  him. 

"Anastasla  Murphy, 
"Per  M.  J.  Murphy. 

"M.  Schnell." 
At  the  date  of  this  contract  the  appellant 
held  two  promissory  notes  of  the  appellee — 
one  for  $1,000,  dated  January  24,  1890,  and 
one  for  $500,  dated  June  2,  1890 — each  bear-- 
Ing  6  per  cent.  Interest  and  due  In  one  year 
after  date.  On  April  29,  1893,  the  appellee's 
husband  deposited  $1,000  to  the  appellant's 
credit  in  the  Rock  Island  National  Bank. 
The  testimony  is  contradictory  as  to  the  con- 
versation between  appellant  and  Murphy 
about  this  deposit  Murphy  testified  that  he 
told  the  appellant  that  he  had  made  the  de- 
posit on  the  contract,  and  asked  the  appel- 
lant whether  he  wanted  the  balance  on  the 
first  and  that  the  appellant  told  him  that 
any  time  within  a  week  would  do ;  that  Mur- 
phy then  asked  the  appellant  If  there  was 
anything  due  him  from  the  syndicate,  and 
the  appellant  answered  that  the  syndicate 
did  not  owe  him  anything.  The  appellant 
testified  that,  when  Murphy  told  him  he  had 
deposited  $1,000  as  part  payment  on  the  lots, 
he  told  Murphy  that  would  not  do;  tbat 
Murphy  owed  appellant  that  money  on  the 
notes,  which  he  had  agreed  to  pay  first;  and 
that  appellant  would  have  to  give  him  credit 
on  the  notes  before  he  could  give  him  any 
credit  on  the  contract  Murphy  Is  corrobo- 
rated by  Ms  brother,  who  was  present  and 
In  any  case  the  appellee,  and  not  the  appel- 
lant bad  tbe  right  to  determine  the  appli- 
cation of  the  payment  Afterward,  on  De- 
cember 22,  1894,  nearly  20  months  later,  the 
appellee  presented  to  the  appellant  a  Quit- 
claim deed  conveying  to  her  the  appellant's 
Interest  In  the  lots  in  the  subdivision,  and 
demanded  that  be  execute  it. 

Upon  his  refusal  the  bill  In  this  case  was 
filed,  on  December  28,  1894.  The  suit  was 
pending  in  the  circuit  court  more  than  15 
years.  It  was  put  at  Issue  by  the  filing  of 
a  replication  on  June  4, 1885,  and  was  refer- 
red to  tbe  master  at  tbe  May  term,  1896. 
Thereafter  evidence  was  taken  In  the  cause 
at  intervals,  and  was  all  reported  to  the 
court  In  May,  1900.  No  step  was  taken  in 
the  cause  until  January  3,  1905,  when  the 
cause  was  referred  to  another  special  mas- 
ter to  report  his  conclusions  of  law  and  fact 
from  the  evidence  reported,  who  in  April, 
1906,  reported  recommending  that  the  blU  be 
dismissed.  The  reference  to  a  master  to  re- 
port conclusions  of  law  and  fact  upon  the 
evidence  taken  before  another  master  was 
erroneous;  but  no  objection  was  made  to  it, 
or  to  his  report,  on  that  ground.  However, 
some  three  years  later,  on  July  3,  1909,  the 
court  disregarded  tbe  master's  findings,  found 
tbat  the  appellee  was  entitled  to  a  specific 
performance,  referred  the  cause  to  another 
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special  maater  to  Ascertain  the  amount  dae 
from  the  syndicate  to  Scbnell,  and  flnaUy,  on 
May  IS,  1910,  entered  a  decree  In  f»vor  of 
the  appellee. 

The  parties  dlfCer  as  to  what  was  the  snb- 
ject-matter  of  the  contract  The  appellee 
Insists  that  thO' appellant  by  the  contract  sold 
to  her,  not  only  aU  his  Interest  in  Schnell'a 
addition  to  the  city  of  Rock  Island,  hot  also 
^all  his  interest  in  the  property  of  the  Sdinell 
syndicate,  including  the  notes,  mortgages, 
and  choses  in  action  derived  from  the  sale  of 
the  19  lots  sold  before  the  date  of  the  con- 
tract The  language  of  the  contract  is  plain 
enough.  Its  meaning  Is  not  ambiguous.  By 
It  the  appellant  agreed  to  sell  his  undivided 
one-fifth  part  of  Scbnell's  First  addition  to 
the  city  of  Rock  Island.  There  is  no  doubt 
or  ambiguity  in  that  expression.  It  can  re- 
fer to  nothing  but  real  estate.  Much  oral 
evidence  was  Introduced  for  the  purpose  of 
showing  a  different  Intention  of  the  parties, 
but  it  was  all  incompetent.  Evidence  of 
prior  or  contemporaneous  negotiations  lead- 
ing up  to  the  consummation  of  a  contract,  or 
of  conversations  or  declarations  at  the  time 
It  was  completed,  or  afterwards,  is  always 
rejected,  subject  to  the  qualiflcatlon  that  a 
separate  parol  agreement  as  to  any  matters 
not  inconsistent  with  the  terms  or  legal  effect 
of  the  written  agreement,  and  on  which  it  Is 
silent,  may  be  shown,  when  it  appears  that 
the  written  instrument,  was  not  intended  to 
be  a  complete  and  final  statement  of  the 
whole  transaction  between  the  parties. 
Fuchs  &  Lang  Co.  v.  Klttredge  &  Co.,  242 
111.  88,  88  N.  B.  723. 

The  contract  was  dictated  by  the  appellant 
and  written  by  M.  J.  Murphy,  who  executed 
it  on  behalf  of  his  wife.  There  la  no  allega- 
tion in  the  bill  or  claim  advanced  in  argu- 
ment of  any  fraud,  misiepresentation,  acci- 
dent, or  mistake  occurring  in  the  negotia- 
tion or  execution  of  the  contract  The  bill 
does  not  ask  for  a  reformation  of  the  con- 
tract, but  for  an  enforcement  of  it  according 
to  its  terms.  The  decree  was  based  on  the 
theory  of  appellee,  and  required  the .  appel- 
lant not  only  to  convey  to  the  appellee  his 
Interest  in  Schnell's  addition,  but  also  to  ac- 
count to  her  for  all  his  interest  in  the 
Schnell  syndicate.  Including  notes  and  cash 
arising  out  of  the  transactions  of  the  syndi- 
cate prior  to  the  contract  between  the  appel- 
lant and  the  appellee,  amounting  to  more 
than  $3,000.    This  was  erroneous.  i 

Moreover,  the  evidence  shows  that  the  ap- 
pellee never  complied  with  tibte  contract  on 
her  part  ^^^  ^<U9  never  In  a  position  to  de- 
mand performance  of  the  appellant  By  the 
terms  of  the  contract  the  appellant  was  not 
required  to  make  a  deed  until  all  claims  for 
money  or  indorsements  on  account  of  the 
Schnell  syndicate  were  fully  satisfied,  with- 
out loss  to  him.  At  the  time  this  contract 
was  made  the  $8,000  note  given  for  the  pur- 


chase mon^  bad  beoi  renewed,  and  vould 
fall  due  in  the  following  8ept«nber.  It  was 
not  paid  when  due,  but  various  payments 
were  made  on  It  out  of  the  funds  of  the  syn- 
dicate. The  appellee,  as. one  of  the  partners 
in  the  syndicate,  had  signed  this  note,  and 
on  August  18,  1894,  she  paid  on  it  $813.56, 
which  was  her  proportionfite  share,  as  a 
maker,  of  the  amount  then  remaining  due. 
The  note  was  subsequently  paid,  the  appel- 
lant paying  bis  proportionate  share,  which 
was  the  same  as  appellee's.  The  appellee 
has  never  repaid  or  offered  to  repay  this 
amount  This  note  was  money  on  account  of 
the  Schnell  syndicate  which  the  appellant 
was  bound  for,  and  until-  it  was  satisfied 
without  loss  to  him  he  was  under  no  obll* 
gatlon  to  make  a  deed  to  the  appellee. 

The  decree  will  be  reversed,  and  tb«  cause 
remanded  to  the  circuit  court  with  dire» 
tions  to  dismiss  the  bill. 

Reversed  and  remanded,  with  directions. 

im  111.  M.) 

STUR6ES  ft  BURN  MFG.  CO.  ▼.  QRBAT 
WESTERN  SMELTING  &  RE- 
FINING CO. 
(Supreme  Ooart  of  IllinaU.    Dec.  21, 18ia    Be- 
beaiing  Denied  Feb.  10,  1911.) 

1.  TBIAL   ({   138*)— DiBKCTBD   Vkbdict. 

Where  there  was  evidence  fairly  tending  to 

support  plaintiff's  cause  of  action,  it  was  not 

error  to  refuse  to  direct  a  verdict  for  defendant 

[Ed.  Note.— For  other  oases,  see  Trial.  Oent 

Dig.  H  882-341;  Dec.  Dig.  I  139.*] 

2.  Affbai.  and  Bbbob  (|  1094*)— QxTBsrioiTB 
or  Fact— Matikbs  Rkvikwabu. 

In  an  action  to  recover  for  the  sale  of  tin 
dross,  the  questions  as  to  whether  the  contract 
was  executory  or  executed,  whether  there  was  a 
warranty,  or  the  merchandise  was  of  the  quality 
represented,  or  whether  the  contract  was  re> 
sanded,  being  controverted  qaestions  of  fact 
settled  m  the  trial  court  and  affirmed  in  the  Ap- 
pellate Court,  were  not  reviewable  in  the  Su- 
preme Court. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  tf  4S22-4382;  Dec  Dig.  f 
1094.*] 

Appeal  from  Appellate  Court  First  Dis- 
trict on  Appeal  from  Municipal  Court  of 
Chicago;   John  W.  Houston,  Judge. 

Action  by  the  Sturges  &  Bum  Manufacture 
Ing  Company  against  the  Great  Western 
Smelting  ft  Refining  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed  by 
Appellate  Court  and  defendant  again  ap- 
peals.   Affirmed. 

Eastman,  Eastman  A  White,  for  appellant 
Bulkier,  Gray  A  More,  for  appellee. 

CARTER,  J.  Appellee  sued  appellant  In 
the  municipal  court  of  Chicago,  and  recover- 
ed on  a  trial  before  a  Jury  a  Judgment  for 
$850.35,  the  purchase  price  of  5,430  pounds 
of  tin  dross  at  12  cents  a  pound  and  2.828 
pounds  of  teme  (solder)  dross  at  7  cents  a 
pound.    The  case  was  taken  to  the  Appel- 
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late  Court  for  tba  First;  DlBtrUK:  for  ievi»w, 
aad  the  Jitdgment  of  the,  trial  cotirt  tbere 
affirmed.  Ttae  Appellate  Court  granted  a  cer- 
tificate o{  Importance,  and  tbe  case,  Is  here 
by  appeaL  i' 

Appellee. Is  la  the  business  of  manufa(^nr- 
ing  Bbeet  metal  ware,  and  In  the  cour^  of 
its  operations  accumulates,  from  time  to 
time,  quantities  of  akimmlugs  rising  from 
the  mcriten  metal  and  known  as  "dross." 
Appellant  is  In  the  business  of  buying  old 
metal.  Its  purchasing  agent  called  at  the 
premises  of  appellee  in  March,  1908,  and  was 
taken  by  the  latter's  superintendent  into  the 
tin  house,  where  the  dross  was  kept,  and 
shown  both  kinda,  which  he  examined.  The 
evidence  tends  to  show  that  he  was  asked 
if  he  wanted  samples,  and  replied,  "No,  I  am 
satisfied ;  I  wUl  give  ycm  a  price  right  now," 
and  thereupon  named  the  price  given  above, 
which  was  accepted,  and  a  request  made  that 
the  purchase  be  confirmed  by  letter.  The 
next  day,  March  17th,  the  purchase  was  so 
confirmed,'  and  appellant  sent  Its  wagon  to 
the  appellee's  place  of  business  and  o^btained 
the  dross,  for  which  the  teamster  receipted. 
The  day  following,  a  co^ector  who  present- 
ed appellant  a  bill  for  the  goods  was  told  to 
come  around  in  the  afternoon  and  a  check 
would  then  be  given.  A  check  was  requested 
again  the  same  evening,  and  the  response 
was  that  the  dross  had  not  yet  been  weighed 
— to  come  around  In  the  morning.  The  evi- 
dence shows  that  when  the'  dross  reached  the 
place  of  business  of  apx)ellant  It  was  unloaded 
and  examined  by  three  of  its  representatives, 
Indndlng  the  purchasing  agent.  Two  or 
three  days  after  the  delivery  one  of  appel- 
lant's representatives — not  the  purchasing 
agent — went  to  appellee's  factory  and  stated 
to  a  representative  of  appellee  (Mr.  Bum) 
that  the  material  was  not  such  as  the  appel- 
lant had  purchased,  and  Mr.  Bum  stated 
that  he  was  not  familiar  with  the  matter 
and  would  look  it  up  and  let  him  know  in 
a  day  or  two.  Six  days  after  the  delivery 
of  the  material  appellant  wrote  appellee  that 
it  could  not  accept  the  dross,  as  It  was  not 
like  the  samples  Its  purchasing  agent  had 
seen,  and  that  accordingly  it  rejected  the 
entire  lot  and  was  holding  It  subject  to  ap- 
pellee's orders.  The  next  day  this  suit  was 
bronght.  It  appears  that  at  or  about  this 
time  the  dross  was  stored  by  appenant  In 
Sibley's  warehouse.  Nb  warehouse  receipt 
was  tendered  to  appellee,  and  apparently  the 
material  was  stored  in  the-  name  of  appellant. 

It  Is  first  urged  tliat  the  court  erred  in  re- 
fining to  take  the  case  from  the  Jury  at  the 
close  of  appellee's  evidence,  and  likewise  In 
refiisingr  to  instruct  the  Jury  to  find  for  ap- 
pellant at  the  close  of  all  the  evidence. 
Thwe  was  evidence  in  the  record  which  fair- 
ly tended  to  support  appellee's  cause  of  ac- 
tion, l^erefore  the  court  did  not  err  in  re- 
fusing to  take  the  case  from  the  Jury. 


QAe  chief  contentlen  of  appellant,  however,- 
is  that  the  contract  was  executory,  and  not 
executed;  This  was  a  controverted  question^ 
of  fact,  a>  were  the  questions  whether  there 
was  warranty,  whether  the  merchandise  was 
of  the  quality  represented,  and  whether,  on 
this  record,  appellant  rescinded  the  contract. 
These  controverted  questiona  of  fact  having 
been  settled  against  appellant  in  the  trial 
court,  and  its  Judgment  aflSrmed  in  the  Ap- 
pellate Court,  they  cannot  be  reviewed  here. 
The  law  on  this  point  is  so  well  settled  that 
it  is  unnecessary  to  cite  authorities. 

'We  find  no  other  questions  raised  that  re- 
quire our  consideration.  The  Judgment  of 
the  Appellate  Court  must  therefore  be  af- 
firmed. 

Judgment  affirmed. 


(U8  iu.isq 
PEOPLE  V.  FAULKNER. 
(Supreme  Court  of  Illinois.    Dec.  21,  1910.    Be» 
hearing  Denied  Feb.  10,  1811.) 

1.  Cbimihai,  Law  (g  1090*)— A£VKAir->Biix  or 
Exceptions— New  Tbiai.. 

The  sufficiency  of  the  evidence  to  support 
the  verdict  of  conviction  will  'not  be  considered 
on  am>eal,  unless  the  motion  for  a  aew^tcial  and 
the  ruling  of  the  court  thereon  are  Induded  in  a 
bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2804;  Dee.  Dig.  J  liOOO.*] 

2.  CanoirAi,  L&w  (I  1090*)— Atpxait-Nboxb- 

SrCT  09  Biri.  OF  ExCgPTIOWB— Spbhiituts. 
A  recital  in  the  judgment  prepared  by  the 
clerk  of  the  denial  of  the  motion  for  a  new  trial 
and  the  exception  of  the  defendant  Aereto  does 
not  excuse  the  incorporation  of  such  motion  aad 
the  mllng  thereon  in  a  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2804;  Dec  Dig.  {  1090.*] 

3.  Cbimiitai.  Law  (8  1032*)- Apphal— Objio- 
TioNs  iw  Tbiai.  Coubt— ■VabiancS. 

The  objection  that  there  is  a  variance  be- 
tween the  Indictment  and  the  proof  cannot  be 
raised  for  the  first  time  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  I  2642;   Dec.  Dig.  i  1082.*J 

4.  Cbihinai,  Law  (|  1122*)— Appeax^Recobd 

— MaTTEES  PBESBNTED — INSTBUCTION. 

Instructions  cannot  be  reviewed  on  appeal, 
where  the  abstract,  though  containing  a  list  of 
the  instmctions,  fails  to  state  on  whose  behalf 
the  instructions  were  requested. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8  2945 ;   Dec.  Dig.  {  1122.*] 

5.  Cbimiral  Law  (§  1086*)— Appeai,— Becobd 
—Showing  Objkotions. 

Instructions  will  not  be  reviewed  on  appeal, 
where  the  record  fails  to  show  any  exception  to 
the  giving  or  refusing  of  the  instructions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2767;  Dec.  Dig.  i  1086.*] 

ft.  CBnaNAi.  Law  (t  1090*)— Appeai— Neces- 
SITT  OF  Bill  of  ExcDptioits— Evidence. 
When  exceptions  are  presented  to  rulings 
on  the  admission  of  evidence,  sudi  mlings  will 
be  reviewed  on  appeal,  though  no  motion  for 
new  trial,  with  the  ruling  thereon,  is  incorpo- 
rated in  a  bill  of  exceptions. 

[Ed.  Note.— For  othrt  cases,  see  Criminal 
Law,  Cent  Dig.  8  2804 ;   Dec  Dig.  8  1090.*] 


•Forotbar  eaue*  lee  aame  tople'  and  aacUon  NUHBBR  In  Deo.  Die.  .It  Am.  Dig.  Kay  No.  Sartas  ft 

Digitized  by 


742 


93  MORTHBASTBRN  BEPOBTBR. 


(ni. 


7.  Cbimiwai,    I#aw    (j    1166%*)  — Appbai— 
Habmless  E3BS0B— Conduct  of  Judob. 

In  a  prosecution  for  <d>taininK  money  by 
the  confidence  game,  in  which  the  evidence 
clearly  showed  that  the  accused  had  admitted 
that  letters  used  in  the  fraudulent  scheme  were 
not  genuine,  and  the  evidence  waa  sufficient  to 
sustain  a  conviction,  the  act  of  the  court  in  ask- 
ing a  witness,  who  was  the  stenographer  who 
wrote  the  letters,  "Did  it  strike  you  as  being 
rather  strange  that  the  same  man  wea  writing 
all  these  letters  on  different  letter  heads  of  vari- 
ous hotels?"  was  not  ground  for  reveisal. 

TB!d.  Note.— For  other  cases,  see  Criminal 
Jaw,  Cent  Dig.  {f  3119,  31^;  Dec  Dig.  | 
1166%.*} 

8.  CBiiaNAi.  Law  (g  1119*)— Appeai/— Beoobd 
— ^Matibbb  Pbebbnted  fob  Revixw. 

Alleged  improper  remarks  by  the  court  will 
not  be  considered  on  appeal^  where  such  re- 
marks are  nowhere  presented  m  the  record. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $  2928 ;   Dec.  Dig.  g  1119.*] 

Error  to  Criminal  Court,  Cook  County; 
Richard  8.  Tuthlll,  Judge. 

Lloyd  M.  Faulkner  was  oonricted  of  ob- 
taining money  by  means  of  the  confidence 
game,  and  brings  error.    Affirmed. 

Jobn  W.  Creekmur  and  Silas  H.  Reid,  for 
plaintiff  in  error.  W.  H.  Stead,  Atty.  Gen., 
John  E.  W.  Wayman,  State's  Atty.,  and  Joel 
C.  Fitch  (Robert  B.  Crow,  of  counsel),  for  the 
People. 

COOKE,  J.  The  plaintiff  in  error  was  in- 
dicted and  convicted,  in  the  criminal  court 
of  Cook  county,  for  the  crime  of  obtaining 
money  from  one  Stephen  G.  Skinner  by 
means  of  the  confidence  game.  He  did  not 
offer  any  testimony  in  his  own  behalf  on  the 
trial,  and  the  case  was  given  to  the  Jury 
upon  the  evidence  offered  upon  behalf  of  the 
people  The  evidence  of  the  people  proved 
that  plaintiff  in  error,  by  means  of  letters 
wblcli  he  bad  written  himself  and  to  which 
he  had  signed  the  name  of  F.  A.  Andrews,  a 
fictitious  person  whom  be  represented  to  be 
a  man  of  large  means  who  lived  In  the  city 
of  New  York,  procured  from  Charles  H.  Ald- 
rlch,  of  Chicago,  who  was  Interested  in  an 
irrigation  project  on  the  San  Rafael  river. 
In  Idalio,  a  contract  wliereby  Aldrich  agreed 
to  pay  to  plaintiff  in  error  one-fifth  of  all 
profits  which  Aldrich  would  receive  If  the 
plaintlic  In  error  should  within  30  days  se- 
cure the  capital  to  finance  the  irrigation 
project.  By  means  of  the  same  fictitious  let- 
ters, together  with  the  Aldrich  contract, 
plaintiff  in  error  Induced  Skinner  to  agree 
to  Join  with  him  in  the  organization  of  a 
corporation  for  the  purpose  of  engaging  in 
the  brokerage  business,  by  the  terms  of 
which  agreement  Skinner  was  to  advance 
the  sum  of  $1,500,  and  plaintiff  in  error  was 
to  assign  to  the  corporation  the  Aldrich  con- 
tract and  devote  bis  time  to  the  securing  of 
the  necessary  capital  to  finance  the  irriga- 
tion project,  which  he  represented  could  be 
secured  from  the  fictitious  personage,   An- 


drews, and  the  profits  arising  from  the  deal 
were  to  be  equally  divided  between  plain- 
tiff in  error  and  Skinner.  The  incorporation 
of  the  company,  although  attempted,  was 
never  effected;  but  Skinner  deposited  in  a 
baiA  In  Chicago  the  sum  of  $1,500  to  the 
credit  of  Faulkner  &  Skinner,  to  be  used  as 
expense  money  in  procuring  Andrews  to 
finance  the  San  Rafael  irrigation  scheme. 
This  money,  together  with  as  much  more 
which  bad  been  deposited  from  time  to  time 
by  Skinner  on  the  representations  of  the 
plaintiff  in  error  that  the  matter  of  dosing 
up  the  deal  with  Andrews  was  progressing 
nicely  and  that  the  money  was  needed  for 
expenses,  was  all  drawn  out  of  the  bank  by 
plaintiff  in  error  and  appropriated  by  him 
to  his  own  use.  In  the  meantime,  by  clever 
manipulation  of  fictitious  letters  and  tele- 
grams, plaintiff  in  error  had  secured  an  ex- 
tension of  his  contract  with  Aldrich,  and 
upon  Aldrich  finally  becoming  suspicious  and 
starting  an  Investigation  as  to  the  genuine- 
ness of  one  of  the  telegrams  which  plain- 
tiff in  error  represented  had  been  received  ' 
from  Monterey,  N.  M.,  plaintiff  in  error  con- 
fessed to  Aldrich  and  Skinner  that  no  such 
person  as  Andrews  existed  and  that  bis 
whole  scheme  bad  been  fraudulent  He  has 
sued  out  a  writ  of  error  for  the  purpose  of 
having  the  record  of  the  criminal  court  re- 
viewed, and  contends  that  the  evidence  la 
not  suSlcient  to  support  the  verdict,  that 
there  Is  a  variance  between  the  indictment 
and  the  proof,  and  that  tbe  court  erred  in 
refusing  to  give  certain  of  the  instructions 
offered  on  the  part  of  the  plaintiff  in  error.  - 
Counsel  for  the  defendant  in  error  say  that 
tbe  question  whether  the  evidence  is  suffi- 
cient to  support  the  verdict  is  not  open  for 
review  here,  for  the  reason  that  no  motion 
for  a  new  trial  appears  In  the  bUl  of  excep- 
tions, and  that  there  is  not  preserved  in  the 
bill  of  exceptions  an  exception  to  tbe  action 
of  tbe  court  in  denying  the  motion  for  a  new 
trial.  We  cannot  consider  the  qoestion  of 
the  sufficiency  of  the  evidence  to  support  the 
verdict,  except  when  the  motion  for  a  new 
trial,  tiie  ruling  of  the  court  upon  the  mo- 
tion, and  the  exception  to  the  ruling  of  the 
court  are  Incorporated  in  the  bill  of  excep- 
tions. "In  order  to  present  to  this  court  the 
question  whether  a  verdict  is  against  the  evi- 
dence, it  is  necessary  for  the  party  against 
whom  the  verdict  passes  to  make  a  motion 
for  a  new  trial,  and,  upon  the  motion  being 
overruled,  to  except  to  such  ruling,  and  to 
preserve  that  exception  by  the  bill  of  ex> 
ceptlons."  People  v.  Moritz,  238  IlL  484.  87 
N.  B.  348;  Yarber  v.  Chicago  &  Alton  RaU- 
way  Co.,  235  lU.  589,  85  N.  E.  928.  An  in- 
spection of  the  eourt  record  discloses  that 
the  clerk,  in  writing  up  the  Judgment,  re- 
cited the  denial  of  a  motion  for  a  new  trial 
and  the  exception  of  the  plaintiff  in  error  to 
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Bach  denial.  Such  an  exception  cannot  be 
made  to  appear  in  tbat  manner.  It  can  only 
be  preserved  by  the  bill  of  exceptions.  Peo- 
ple ▼.  Morltz,  snpra;  Brnen  t.  People,  206 
lU.  417,  69  N.  E.  2i;  BteOj  r.  People,  130 
m.  98. 

As  to  the  question  of  variance^  we  find 
from  the  record  that  that  Question  was  not 
raised  In  the  trial  court,  and  therefore  conld 
not  properly  be  raised  here  for  the  first 
time.  If  the  record  were  In  other  respects 
snfflclent  Alford  ▼.  Dannenberg,  177  III. 
831,  52  N.  E.  485;  Greene  v.  People,  182  111. 
278,  55  N.  E.  341. 

The  abstract  contains  a  list  of  instmctions, 
without  indicating  on  whose  behalf  any  of 
them  were  asked,  and  without  noting  any 
exception  to  the  giving  or  refusing  of  any  of 
them.  For  this  reason  we  are  unable  to  re- 
view the  action  of  the  court  In  refusing  to 
give  any  instruction  asked  on  the  part  of 
plaintiff  in  error.  The  questions  thus  sought 
to  be  presented  for  review  can  only  be  con- 
sidered by  us  when  preserved  and  presented 
In  the  manner  required  by  law.  We  have, 
however,  examined  this  record,  and  find  that 
plaintiff  in  error  bad  a  fair  trial,  and  that 
the  evidence  Is  sufficient  to  sustain  the  ver- 
dict. We  have  also  examined  all  the  instruc- 
tlona  appearing  in  the  abstract  and  noted  as 
refused,  and  we  find  that  the  same  were  all 
properly  refused,  and  we  would  hold  that 
no  error  had  been  committed  by  the  court  in 
refusing  any  of  these  instructions.  If  that 
matter  were  properly  before  us. 

Plaintiff  in  error  urges  that  the  trial  court 
erred  In  admitting  certain  evidence  over  his 
objection.  When  exceptions  are  preserved  to 
the  rulings  of  the  court  on  the  admission  of 
evidence,  such  rulings  are  open  for  review, 
although  no  motion  for  a  new  trial  and  no 
exception  to  the  ruling  of  the  court  on  such 
motion  are  preserved  in  the  bill  of  excep- 
tions. Tarber  v.  Chicago  &  Alton  Railway 
Co.,  supra. 

It  Is  first  contended  tbat  the  court  Im- 
properly admitted  in  evidence  certain  let- 
ters, envelopes,  and  telegrams,  on  the  ground 
that  they  were  not  identified  or  marked  as 
exhibits  and  that  they  were  not  competoit 
as  evidence.  While  many  of  these  papers 
were  not  marked  as  exhibits,  they  all  appear 
In  the  bill  of  exceptions  as  the  documents 
admitted  In  evidence,  and  each  was  identified 
by  various  of  the  witnesses  by  reference  to 
Its  contents  and  the  date  it  bore.  As  Skin- 
ner and  Aldrich  testified  that  the  letters  and 
telegrams  admitted  in  evidence  were  shown 
them  by  plaintiff  in  error,  and  were  used  by 
him  in  furtherance  of  his  scheme,  they  were 
properly  admitted  in  evidence. 

It  was  shown  that  plaintiff  in  error  had 
employed  various  stenographers  in  CSilcago 
to  copy  the  letters  purporting  to  have  been 
written  by  Andrews,  on  the  letter  heads  of 
the  leading  hotels  of  New  York,  Boston,  the 


city  of  Mexico,  and  other  cities.  These 
stenographers  were  called  as  witnesses,  and 
during  the  examination  of  one  of  them  the 
court  asked  her,  "Did  it  strike  yon  as  being 
rather  strange  that  the  same  m^n  was  writ- 
ing all  these  letters  on  different  letter 
beads  of  various  hotels?"  This  question  of 
the  court  was  objected  to  by  plaintiff  In 
error.  The  objection  was  overruled,  an  ex- 
ception noted,  and  the  witness  answered  that 
it  did  not  This  is  assigned  as  error,  and  it 
is  urged  that  by  asking  the  question  the 
court  conveyed  to  the  jury  his  opinion  that 
the  plaintiff  in  error  was  guilty.  The  ques- 
tion was  improper,  and  the  objection  to  It 
should  have  been  sustained ;  but,  in  view  of 
all  the  testimony,  this  action  of  the  court 
does  not  constitute  reversible  error.  At 
most,  it  only  called  for  the  opinion  of  the 
witness  as  to  the  genuineness  of  the  letters, 
and  It  '^as  proven  by  three  other  witnesses 
that  plaintiff  in  error  admitted  the  letters 
were  not  genuine. 

Plaintiff  in  error  contaids  that  the  court 
made  Improper  remarks  during  the  argument 
of  the  case  to  the  jury;  but  these  remarks, 
if  made,  are  nowhere  preserved  in  the  no 
ord. 

Finding  no  reversible  error  in  the  matters 
properly  presented  for  review,  the  judgment 
of  the  criminal  court  is  affirmed. 

Judgment  affirmed. 


(248  IlL  2E1.) 

HAINES  T.  KNOWI/rON  DANDERINB  OO. 

(Supreme  Court  of  Illinois.    Dec.  21,  1910.    Be- 

hearing  Denied  Feb.  10,  1911.) 

1.  COUBTS  (S  190*)— TlKX  TOK  PBESSnTinQ  TO 
THE  JUDGK. 

Under  Mnnicipal  Court  Act  (Laws  1907.  p. 
244)  I  38,  providing  that  in  cases  of  the  first 
class  ^*a  bill  of  exceptions  may  be  tendered  to 
the  judge  at  any  time  within  sixty  days  after 
the  entry  of  a  final  order  or  judgment,  or  with- 
in such  further  time  thereafter  aa  the  court, 
upon  application  made  therefor  within  such  six- 
ty days,  may  allow,"  and,  therefore,  amendine 
the  prior  Municipal  Court  act  (Laws  190!^ 
pp.  168,  171,  gS  19,  28),  providing  that  in  cases 
01  the  first  class  the  practice  In  the  mnnicipal 
court  shonld  be  the  same  as  that  in  the  cir- 
cuit court,  there  can  be  but  one  extension  of 
time  for  presenting  the  bill,  application  for 
which  must  he  made  within  60  days  from  the 
entry  of  final  jndgment,  and  the  parties  can- 
not dispense  with  this  requirement  by  stipula- 
tion. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  i  190.»1 

2.  Appial  and  Ebrob  (8  643*)— Birx  or  Ex- 
ceptions—Rxoobd — llATrEBB    RXVIEWABLK. 

It  wag  no  defense  to  a  motion  made  in 
Ae  Appellate  Court  to  strike  from  the  record 
the  bill  of  exceptions  as  not  having  been  pre- 
sented to  the  trial  judge  within  the  proper 
time  that  the  motion  was  not  made  until  after 
joinder  in  error,  as  the  question  as  to  what  is 
the  record  may  be  tried  by  the  record  at  any 
time. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  2791-2794;  Dec.  Dig.  f 
643.*] 
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Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Municipal  Court  of  Chi- 
cago;  McKenzle  Cleland,  Judge. 

Action  by  George  B.  Haines  against  the 
Enowlton  Danderlne  Company.  Judgment 
for  plalntlfl,  and  defendant  appeals.  Af- 
firmed. 

Moses,  BosentMl  &  Kennedy  (Joseph  W. 
Moses  and  Walter  Bachracb,  of  counsel),  for 
appellant  James  A.  Brady  and  William  Eng- 
lish, for  appellee. 

DUNN,  J.  The  Knowlton  Danderine  Com- 
pany appealed  to  the  Appellate  Court  for  the 
rirst  District  from  a  judgment  rendered 
against  it  in  favor  ot  George  B.  Haines  by 
the  municipal  court  of  Chicago  on  July  11, 
1908.  The  Appellate  Court  sustained  a  mo- 
tion made  by  the  appellee  to  strike  from  the 
record  the  bill  of  exceptions,  and,. because 
no  error  was  assigned  which  appeared  oth- 
erwise than  by  the  bill  of  exceptions,  the 
judgment  was  affirmed.  A  certificate  of  im- 
portance was  granted,  and  the  appellant  has 
brought  the  record  here;  the  only  question 
presented  being  as  to  the  action  of  the  Ap- 
pellate Court  in  striking  the  bill  of  excep- 
tions from  the  record. 

The  case  in  the  municipal  court  was  one 
of  the  first  class.  Before  the  expiration  of 
the  period  of  00  days  within  which  the  mu- 
nicipal court  act  provides  a  bill  of  exceptions 
may  be  tendered  to  the  judge — that  is,  on 
September  3,  1908 — an  order  was  made  ex- 
tending the  time  for  presenting  the  bUl  of  ex- 
cations  to  September  30th.  On  September 
80th  an  order  was  entered  upon  the  stipula" 
tion  of  the  parties  for  a  further  extension, 
and  similar  orders  were  afterward  entered 
upon  a  like  stipulation,  always  before  the  ex- 
piration of  the  preceding  extension.  The  bill 
of  exertions  was  presented  on  October  10, 
1908. 

Section  38  of  the  municipal  court  act  pro- 
vides that  in  cases  of  the  first  class  "a  bill 
of  exceptions  may  be  tendered  to  the  judge 
at  any  time  within  sixty  days  after  the  en- 
try of  a  final  order  or  judgment,  or  within 
such  further  time  thereafter  as  the  court,  up- 
on application  ms^de  therefor  within  such  six- 
ty days,  may  allow."  Laws  1907,  p.  244.  The 
claim  is  made  on  behalf  of  the  appellant  that 
the  court  may  grant  repeated  extensions  in- 
definitely after  the  expiration  of  such  60 
days,  provided,  only,  that  the  original  ex- 
tension shall  have  been  granted  within  such 
60  days  and  the  subsequent  extensions  with- 
la  the  limit  of  a  prior  extension  and  by  an 
agreement  of  the  parties.  The  bill  of  excep- 
tions, which  was  before  unknown,  had  Its 
origin  in  the  statute  of  Westminster  II  (13 
Edw.  I,  c.  31),  which  directed  the  justices  to 
allow  and  put  their  seals  to  an  exception 
when  he  that  alleges  the  exception  writes 
the  same  and  requires  them  to  do  so.  The 
statute  did  not  appoint  the  time  when  the 
exception  should  be  allowed  and  sealed ;  but 
the  practice  was,  as  the  nature  of  the  thing 


required,  that  the  substance  of  the  reception 
should  be  reduced  to  writing  when  taken, 
though  it  need  not  then  be  drawn  up  tn  form. 
2  Tidd's  I>r.  863.  By  the  statute  of  February 
4,  1819  (which  is  now  chapter  28  of  the  Be- 
vised  Statutes)  this  statute  became  a  part  of 
the  law  of  Illinois.  Section  19  of  the  act 
of  January  29,  1827,  concerning  practice  In 
courts  of  law,  which  with  slight  Changes  fs 
the  first  sentence  of  section  81  of  the  present 
practice  act  (Hurd's  Rev.  St.  1909,  e.  110),  In- 
troduced no  change,  but  is  substantially  the 
same  as  the  statute  of  Westminster  II  and 
Is  declaratory  of  the  law  as  it  has  existed 
since  the  state  was  organised. 

It  seems  never  to  have  been  regarded  as 
necessary  to  reduce  the  bill  of  exceptions  to 
form  at  the  trial ;  but  It  was  sufficient  if  this 
was  done  during  the  term,  though  it  was  es- 
sential that  the  bill  should  show  that  the  ex- 
ception was  alleged  at  the  trial.  Gibbons  v. 
Johnson,  8  Scam.  61;  Evans  ▼.  Fisher,  6 
Gilman,  453;  Burst  v.  Wayne,  18  111.  664; 
Walton  V.  United  States,  0  Wheat  651,  6  l>. 
Eld.  182 ;  Ex  parte  Bradstreet,  4  Pet  102,  7 
L.  Ed.  796.  On  account  of  the  inconvenience 
or  necessity  of  the  case,  the  practice  seems 
always  to  have  obtained.  In  cases  where  the 
parties  agreed  or  the  court  so  ordered,'  to 
permit  the  bill  of  exceptions  to  be  prepared 
and  signed  in  vacation  or  at  a  subsequent 
term.  Evans  v.  Fisher,  supra;  Burst  y< 
Wayne,  supra;  Bx  parte  Bradstreet,  supra; 
This  practice  was  not  foudded  upon  the  stat- 
ute; but  grew  out  of  the  action  of  the  courts. 
The  opinion  In  Hake  v.  Strubel,  121  111.  321, 
12  N.  E.  676,  Inadvertentiy  went  too  far  tn 
saying  that  tlie  bill  of  exceptions  was  re- 
quired to  be  presented,  settied,  signed,  and 
sealed  before  verdict,  or  before  the  jury  were 
discharged.  Exceptions  were  required  to  be 
taken  at  the  time,  but  might  be  reduced  to 
form  during  the  term. 

When  the  municipal  court  act  was  adopted, 
it  was  provided  by  sections  19  and  28  that 
until  otherwise  provided  by  the  rules  of  the 
municipal  court  except  as  In  the  act  other-* 
wise  prescribed,  cases  of  the  first  class  should 
be  commenced  and  prosecuted  in  the  same 
manner  as  similar  suits  or  proceedings  in  the 
drcoit  court,  and  the  practice  shonld  be  the 
same.  Laws  190S,  pp.  166,  171.  No  other 
provision  was  made  in  regard  to  the  time  oC 
preparing  and  filing  bills  of  exceptions,  for 
the  sentence  quoted  above  from  section  88  of 
the  municipal  court  act  was  not  contained  In 
that  section  originally.  Bflls  of  exceptions 
were  therefore  governed'  by  the  practice  pre^ 
vailing  In  the  drcult  court ;  and  the  munici- 
pal court  adopted  by  a  rule  section  81  of  the 
practice  act  as  applying  to  the  municipal 
court  The  necessity  of  a  formal  ex««ptton 
and  the  seal  of  the  judge  was  abolished  by 
section  88,  and  it  was  only  necessary  to  tf 
review  of  any  ruHng  of  the  court  that  it 
should  appear  that  eu^h  ruling  was  objected 
to.    Section  21  of  the  act  provided  that  thecq 
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court,  bat  that  tbe  court  should  always  be 
open  for  the  transaction  of  busineBS. 

In  1907  the  municipal  court  act  was  amend- 
ed, and  the. provision  }n  regard  to  the  time 
wtthln  which  bUIs  of  exception  might  be 
presented  was  added.  Before  that  amend- 
ment the  municipal  court  had  all  the  power 
of  the  circuit  court  tn  regard  to  fixing  the 
time  within  which  a  bill  of  ezci^tions  might 
be  filed.  The  amendment  could  have  had  no 
other  object  than  to  lipilt  this  power.  By 
enacting  that  the  bill  of  exceptions  may  be 
presented  -within  60  days  after  the  entry  of 
the.  final  order  or  Judgment,  or  within  snch 
further  time  thereafter  as  the  court,  upon  ap- 
plication therefor  made  within  such  60  days, 
may  order,  the  Leg^lslature  has  eftectually  de- 
nied to  the  court  the  power  to  act  at  any 
other  time.  The  expression  of  one  thing  is 
the  denial  of  another.  To  permit  the  pres- 
entation of  the  bill  under,  the  circumstances 
of  this  case  would  be  to  entirely  ignore  the 
words,  "upon  application  therefor  made, 
wltbln  such  sixty  days,"  limiting  the  time 
within  which  the  court  may  grant  an  exten- 
sion, and  would  require  us  to  construe  the 
act  as  if  those  wordis  were  omitted. 

We  do  not  see  that  the  agreemmt  of  the 
parties  affects  the  question.  They  cannot 
authorize  the  court  to  do  what  the  law  has 
denlad  it  the  power  to  do.  Arguments  based 
upon  the  practice  in  the  circuit  court  are  not 
to  the  point,  because  the  object  of  the  amend- 
ment was  to  change  that  practice,  so  far  as 
th$  inuni<dpal  court  is  «onoemed,  and  limit 
the  time  within  which  bills  of  exceptions 
must  be  presented.  Thi^  case  does  not  dlf- 
tat,  in  principle,  from  that  of  Lassers  t. 
North-German  Lloyd  Steamship  Co.,  244  HI. 
570,  81  N.  B.  676.  One  of  the  objects  in  cre- 
ating the  municipal  court  was  t^e  disposi- 
tion of  litigation  with  as  Uttle  formality  and 
delay  as  possible.  .  It  was  probably  thought 
condnctve  to.  expedition  to  .require  the  com- 
pletion of  the  record  of  the  trial  court  as 
promptly  as  possible,  and  that  this  could  be 
secured  by  limiting  the  time  within  which 
the  bill,  of  exceptions  should  be  presented. 
Of  course,  by  granting  unreasonable  exteu- 
siona,  as  has  been  suggested,  the  Judges  of 
the  court  might  .thwart  this  object:  but  the 
Legislature  would  not  presume  tiiat  they 
would  do  so. 

The  appellant  contends  that  the  potion  In 
the  Appellate  Court,  because  not  made  until 
after  Jolnd^  In  error,  was  too  late.  The  ob- 
jection was  of  such  a  character  as  could  be 
ayalled  of  at  any  time.  The  appellant,  by  Its 
assignment  of  errors  In  the  Appellate  Court, 
alleged  that  there  was  error  in  the  Judgment. 
It  referred  to  the  bill  of  exceptions  to  show 
such  error,  and  the  appellee  answers  that 
the  alleged  bill  of  exceptions  is  no  part  of 
the  record,  for  reasons  Apparent  on  an  In- 
spection of  It  The  question  of  what  Is  the 
record  may  be  tried  by  the  record  at  any 


time.    Wurlltzer  Co.  v.  Dickinson,  93  N.  K 
132.  .  ,, 

'  The  Appellate  Court  did  not  err  in  striking 
the  bill  of  exceptions  from  the  record,  and  its 
Judgment  will  be  affirmed. 
Judgment  affirmed. 

(M  III.  280) 

FREBSB  v.  GLOS  et  aL 
(Supreme  Court  of  IlIinoiB.    Dec.  21, 1910.    Re- 
hearing Denied  Feb.  10,  1911.) 

1.  Appeai.  and  Ebbob  a  198*)— Heabinq  Bk- 
FOKK  Masteb— Objections— WAivKB. 

A  defeated  party  to  an  action  cannot  on 
appeal  object  to  a  reference  made  to  the  mas- 
ter where  both  of  the  parties  treated  it  as  a 
valid  order,  and  he  participated  In  the  hearing, 
and  made  no  objection  below. 

[E>I.  Note.— For  other  cases,  see  Appeal  and 
Ftnot,  Gent.  Dig.  M  1248-1250;    Dec.  Dig.  S 

2.  APPKAL  AKD    EBBOB   ({  226*)— OBJKOnORS 

Not  Made  Below. 

The  'Appellate  Court  will  not  reverse  a 
case  for  the  improper  allowance  of  master's 
fees  where  that  pomt  was  not  raised  in  the 
trial  court. 

[£d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cfent  Dig.  {  1824;  Dec  Dig.  I  226.*] 

8.  Appeal  and  Ebbdb  (|  734*)— AssiaNMENT 

OP  Ebbob— SumoiENCT. 

Where  appellant  desired  to  asedgn  as  error 
that  the  court  erred  In  allowing  the  master 
stenographer's  fees,  he  should  have  specifically 
pointed  out  such  error  t>7  an  assignment  clearly 
covering  that  point,  and  a  blanket  assignment 
that  the  court  erred  In  decreeing  that  "complain- 
ant recover  of  defendants  herein,  the  sum  of 
$43.10  as  and  for  costs"  is  too  general  to  be 
considered. 

[Ed.  Note.— For  other  eases,  see  Appeal  and. 
Error,  Dsc  Dig.  i  734.*] 

4.  Appeal  and  Ebbob  (i  llTl*)— RBTDtw  — 
Habklxss  Ebbob— Tbivial  Mattbbs. 

A  decree  for  the  amount  of  $480  will  not 

be  reviewed  because  of  an  error  of  $1.28. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Gent  Dig.  fi  454&-4554;    Dec.  Dig.  { 

1171.*] 

Appeal  from  Circuit  Conrt,  Cook  County] 
Adelor  J.  Petit  Jndgei 

Suit  by  Wilhelm  C.  Freese  against  Jacob 
Olos  and  others  to  cancel  as  clouds  npolt 
plaintltrs  title  certain  tax  deeds.  From  a 
decree  for  plaintiff,  defendants  appeal.  At- 
firmed. 

John  B.  O'Connor,  for  appeUants.  Harry 
C.  Levlnson  and  BMoch  J.  Price,  for  appellee. 

HAND,  J.  This  was  a  bill  in  chancery 
filed  by  the  appellee,  Wllhelm  C.  Freese,  in 
the  circuit  court  of  Cook  county,  against 
Jacob  Glos,  Emma  J.  Glos,  August  A.  Tlmke, 
trustee,  and  unknown  owners,  to  cancel  as 
clouds  upon  his  title  to  lot  8  in  Garfldd' 
Boulevard  Syndicate  addition  (a  subdivision 
of  lot  1,  block  7,  circuit  court  partition  of 
the  W.  ^  of  the  S.  W.  %  of  section  14,  town- 
ship 39  north,  range  13  east  o'  the  third 
principal  meridian,  in  Cook  county.  III.)  two 
tax  deeds  Issued  to  Jacob  Glos  by  the  coun- 
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ty  derk  of  Cook  connty.'  Answers  and  rep- 
lications were  filed,  and  the  case  "was  refer- 
red to  a  master  to  take  the  proofs  and  re- 
port his  conclusions.  The  master  took  the 
proofs  and  filed  a  report.  In  which  he  found 
said  tax  deeds  were  void,  and  recommended 
that  they  be  canceled  and  set  aside  as  clouds 
upon  the  appellee's  title,  and  the  court  hav- 
ing overruled  exceptions  to  said  report  enter- 
ed a  decree  in  accordance  with  the  recom- 
mendations of  the  master.  Jacob  GIos,  Em- 
ma 3.  Glos,  and  August  A.  Timke,  trustee, 
have  prosecuted  an  appeal  to  this  court 

The  first  contention  of  the  appellants  is 
that  there  was  no  order  of  reference  entered 
in  the  cause  which  authorized  the  master  to 
take  the  proofs  and  report  his  conclusions, 
and  that  the  decree,  for  want  of  such  order, 
Is  void  and  should  be  reversed.  The  record 
shows  that  on  May  6.  1909,  the  cause  was 
referred  to  Roswell  B.  Mason,  one  of  the 
masters  in  chancery  of  the  circuit  court  of 
Cook  connty,  to  take  the  proofs  and  report 
to  the  court  his  conclusions  of  law  and  fact, 
and  that  on  June  29,  1909,  on  motion  of  com- 
plainant's solicitor,  the  order  of  reference 
entered  on  the  5th  of  May  was  set  aside  and. 
the  unknown  owners  of  said  lot  8  were  de- 
faulted, and  it  was  "further  ordered  that 
the  above-entitled  cause  to  Roswell  B.  Ma- 
son, master  in  chancery  of  this  court."  It 
also  appears  that  Emma  J.  Glos  and  August 
A.  Timke  appeared  by  their  solicitors  before 
the  master  in  chancery  during  the  taking 
of  the  evidence;  that  Jacob  Glos  was  served 
with  snmmoDS  and  entered  his  appearance 
pro  se,  hut  the  master's  report  Is  silent  as 
to  whether  or  not  Jacob  Glos  appeared  be- 
fore the  master  by  his  solicitor  or  in  person 
during  the  taking  of  the  testimony.  It  ap- 
pears, however,  from  the  objections  filed  by 
Jacob  Glos  witii  the  master  and  renewed  as 
exertions  in  the  circuit  court,  "comes  now 
the  defendant  Jacob  Glos  and  objects  to  said 
report  for  the  following  reasons:  (1)  Be- 
cause the  master,  upon  the  hearing  before 
blm,  received  in  evidence,  over  the  objec- 
tions of  defendant,  the  document  described 
in  the  evidence  as  the  complainant's  Exhibit 
1,  and  overruled  the  objections  of  this  de- 
fendant thereto  and  considered  the  same  in 
making  up  his  report  and  based  his  report. 
In  part,  thereon,"  and  said  objection  Is  re- 
peated by  Jacob  Glos  in  the  same  form  as 
to  Exhibits  2,  3.  4,  5,  and  &  The  words  "be 
referred"  were  omitted  from  the  order  of 
July  29th,  and  the  order  in  that  particular 
was  defective.  If,  however,  the  parties  treat- 
ed the  order  as  a  valid  order  of  reference, 
as  they  appear  to  have  done,  and  appeared 
before  the  master  and  participated  in  the 
hearing  before  the  master  and  made  no  ob- 
jection as  to  the  order  of  reference  before 
the  master  or  in  the  court  below,  it  is  too 
late  for  them  to  raise  the  question  that  the 
order  of  reference  was  insufficient  after  the 
case  has  reached  this  court  on  appeal.  In 
Fieston  T.  Hodgen,  GO  111.  56.  it  was  held 


that  when  it  appears  from  a  decree  tliat  the 
court  acted  upon  a  master's  report,  it  tMU  be 
inferred  that  an  order  of  reference  has  been 
made  although  no  such  order  appears  in 
the  record;  and  in  Hawley  t.  Simons,  157 
111.  218,  41  N.  E.  616,  that  if  a  party  api)ear» 
and  participates  in  the  taking  of  evidence 
before  a  master  without  objection  he  cannot 
question  the  authority  of  the  master  to  act 
although  no  order  referring  the  case  to  the 
master  had  been  entered.  We  are  of  the 
optnion  the  trial  court  properly  acted  upon 
the  master's  report  as  against  the  appellants, 
although  the  order  of  reference  was  impM>- 
fect  In  form. 

It  is  next  contended  that  the  court  erred 
in  allowing  the  master  in  chancery  $13.05 
for  stenographer's  fees  for  writing  up  the 
testimony  in  the  case  taken  before  him.  At- 
tached to  the  master's  report  was  the  fol- 
lowing itemized  statemoit  of  bis  fees  and 
disbursements:  ' 

Master's  Fees  and  Expenses. 

For  taking  and  certifying  35  pages  of 
testimony,  250  words  per  page,  at  15c 
per   100  words $13  06 

For  considering  written  snggestlons  fil- 
ed by  counsel,  examining  authorities 
and  considering  questions  of  law  and 
fact,  3  hours  at  $5  per  hour 15  00 

For  preiiaring  report 10  00 

For  preparing  ana  serving  notice 2  00 

$40  05 
Stenographer's  chai«e»— 35  pages  of  tes- 
timony, ^0  words  per  page,  at  15c 
per  100  wotds 13  05 

Total   ; $53  10 

I  have  deducted  $10  from  the  above  charges, 
making  a  total  master's  fees  and  expenses, 
$43.10.  Roswell  B.  Mason,  Master. 

The  court  made  the  following  finding  and 
order  as  to  the- master's  fees:  "That  the  ma»- 
ter's  fees  for  his  services  herein  be  and  the 
same  are  hereby  fixed  at  the  sum  of  $43.10, 
all  of  which  has  accrued  since  said  fund 
was  deposited  in  court,  and  which  sum  the 
court  finds  has  been  paid  by  said  complain- 
ant and  should  be  repaid  to  him  by  said  de- 
fendants; and  it  is '  accordingly  ordered  and 
decreed  that  the  complainant  recover  of  the 
defendants  said  sum  of  $43.10  costs  paid  by 
him,  and  that  he  have  execution  for  said  sum 
against  said  defendants." 

The  statement  of  the  amount  claimed  by  the 
master  for  his  fees  and  disbursements,  which 
'included  the  stenographer's  fees,  was  signed 
by  the  master,  and  was  attached  to  his  re- 
port The  appellants  in  no  way  challenged 
the  correctness  of  that  statement  in  the 
court  below,  and  this  court  ought  not  to  re- 
verse the  case  upon  a  question  which  was 
not  brought  to  the  attention  of  the  trial 
court  Neither  have  the  appellants  assigned 
as  error  in  this  court  the 'allowance  of  said 
stenographer's  fees.  Assignment  No.  28,  the 
one  relied  upon  by  appellants,  is  that  the 
court  erred  in  "decreeing  that  the  complain- 
ant recover  of  defendants  herein  the  sum.  of- 

$43.10  as  and  for  costs."     It  would  seem 
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tbat  when  cotmflel  for  appellants  has  filed 
an  assignment  of  error  for  each  of  the  three 
api>ellantg,  which,  In  the  aggregate,  covered 
16  pages  of  the  record.  If  be  desired  to  as- 
sign as  error  that  the  trial  court  erred  In 
allowing  the  master  stenographer's  fees  he 
tAould  have  specifically  pointed  out  such  er- 
ror by  an  assignment  which  dearly  covered 
that  point,  and  ought  not  to  rely  upon  the 
blanket  assignment  that  the  court  erred  in 
decreeing  that  the  complainant  recover  of 
the  defendants  $43.10  as  costs.  It  Is  well 
settled  that,  thongh  the  record  contains  er- 
ror, the  same  may  he  waived  by  a  failure  to 
properly  assign  such  error  upon  the  record. 
Cochran  v.  Village  of  Park  Bldge,  138  111. 
295,  27  N.  E.  939;  McCaleb  v.  Coon  Run 
Drainage  District,  190  111.  549,  60  N.  B;  898. 

It  iB  further  contended  that  the  amount 
fixed  by  the  decree  which  the  appellee 
should  pay  to  the  app^lants  as  taxes,  inter- 
est and  costs,  viz.,  $479.46,  Is  $1.28  less  than 
the  amount  due  them,  and  that  for  a  failure 
to  fix  the  amount  due  the  appellants  for 
taxes,  interest,  and  costs  at  $480.74  the  de- 
cree should  be  reversed.  The  matter  here  in 
difference  is  so  smaU,  being  only  $1.28,  con- 
ceding the  figures  of  appellants  to  be  cor- 
rect, tlie  maxim  de  minings  non  curat  les; 
should  be  applied  (Chicago,  WUmlngton  & 
Vermilion  Coal  Co.  v.  City  of  Streetor,  172 
III.  435,  50  N.  K  107;  McNutt  v.  Dldcson,  42 
111.  499),  and  the  error  disregarded. 

It  Is  finally  contended  that  the  tax  deeds 
canoded  by  the  decree  are  not  the  tax  deeds 
deacclbed  in  the  bill.  While  the  identical 
werda  used  in  the  bill  describing  the  deeds 
sought  to  be  canceled  are  not  used  in  the  de- 
cree, an  examination  of  the  bUI  and  the  de- 
cree leaves  no  doubt  that  the  decree  follows 
the  averments  of  the  bill,  and  that  relief  has 
not  been  granted  by  the  decree  which  was 
not  prayed  for  In  the  bill. 

Finding  no  reversible  error  in  this  record, 
the  decree  of  the  circuit  court  will  be  af- 
firmed. 

Decree  affirmed. 


(248  lU.  163) 

CULVER  V.  WATERS  et  «I. 

(Supreme  Court  of  Illinois.    Dec.  21,  1910. 
Rehearing  Denied  Feb.  10,  1911.) 

1.  Recobds  (I  9*)— Registration  of  Titles 
TO   LANf)  —  CoNSTRtrcnoN  or   Statute  — 

"CONTIOTJOUS." 

HuFd's  Rev.  St.  1909,  c.  30,  relating  to  the 
registration  of  land  titles  provides  (section  55) 
that  any  number  of  contiguous  pieces  of  land 
in  the  same  county  .and  owned  by  the  same 
person  and  in  the  same  right,  or  any  number 
of  pieces  of  property  in  the  same  county  liaving 
the  same  chain  of  title  and  belonging  to  the 
same  person,  may  be  included  in  one  applica- 
tion. Held,  that  the  ordinary  meaning  of  "con- 
tiguous" being  "in  actual  contact"  of  touching" 
a  number  of  lots  separated  from  each  other,  two 
lots  being  the  largest  number  in  actual  contact, 


and  some  of  them  being  separated  by  two 
blocks,  are  not  contiguous  within  the  act. 

[Ed.  Note.— For  other  cases,  see  Records,  Dec. 
Dig.  i  9.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1495-1497.] 

2.  Recobds  (i  9*)— Reoistbatioh  or  Trn.KB  to 
Land— OowsTBUcnoH  op  Statute— "Chain 
OF  TnxB." 

It  appearing  that  the  chain  of  title  to  the 
several  lots  was  the  same  from  the  government 
down  to  1863,  at  which  time  the  chain  was 
broken,  the  transfeis  of  property  in  one  sobdi- 
vision  constituting  one  chain  of  title  and  those 
in  another  subdivision  separated  from  the  first 
subdivision  by  a'  street  conatitating  another 
chain,  the  lots  did  not  have  the  same  chain  of 
title  within  the  act,:  the  ordinary  meaning  of 
the  word  "chain"  being  "identical,"  and  the 
legislative  intent  being  that  the  lota  sought  to 
be  registered  should  either  be  one  compact  piece 
of  property  or,  if  not,  that  all  should  have  an 
identical  chain  of  title,  to  be  included  in  one 
application. 

[Ed.  Note.— For  otiier  cases,  see  Records,  Dec 
Dig.  8  ».• 

For  other  definitions,  see  Words  and  Fhraacs, 
vol.  2,  p.  1041.] 

3.  STAToncs  (I  188»)— <3oH8XBnoTioH— Uaa  or 

WOEDS. 

In  construing  statutes,  the  Intent  of  the 
L^glsiatTH«  is  to  be  fonnd  in  the  oidinat?  mean- 
ing of  the  words,  of  the  statute,  the  nsnal  and 
popular  meaning  to  be  given  to  the  words  when 
the  sense  will  bear  it,  and  courts,  before  deny- 
ing a  word  its  ordinary  meaning,  must  be  sure 
that  they  are  following  the  legislative  intent 

[Ed,  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  H  266,  267;  Dec.  Dig.  |  188.*] 

4.  REOOBDB  (g  9*)— BXOISTBATION  Of  TiTUS  ID 

Land— Aduissibiuty  or  Seoondabt  Evi- 
dence OF  Title- SfATuTOBT  Pbovibionb. 
Under  Conveyance  Act  ■  (Hnrd's  Rev.  St. 
1909,  c.  30)  g  35,  providing  tbat  the  certified 
lecord  of.  a  deed  may  be  admitted  in  evidence  if 
it  shall  appear  to  the  satisfaction  of  the  court 
that  the  original  is  lost  or  not  in  the  power  of 
the  party  wishing  to  use  it,  affidavits  offered  to 
lay  foundation  for  snch  sectmitary  evidence  in 
proceedings  to  register  the  title  to  land  need 
not  show  that  the  original  document  is  lost  and 
also  out  of  the  power  of  the  party  wishing  to 
use  it,  bat  It  is  sufficient  if  they  show  that  the 
doeument  is  not  in  the  party's  power,^  the  stat- 
ute reading  in  the  alternative. . 

[Ed.  Note.— For  other  cases,  see  Records,  Dec. 
Dig.  i  9.*] 

5.  Recobds  (S  9*)— Beoistbation  of  Titles 
to  Land— Admissibilitt  of  Evidknck— Ab- 
STBACT  OF  Title. 

Hurd's  Rev.  St  1909,  c  80.  (  61,  relating 
to  proceedings  for  registration  of  title  to  land, 
provides  that  the  examiner  of  titles  may'  re- 
ceive in  evidence,  any  abstract  of  title  made  in 
the  ordinary  course  of  businees  by  makers  of 
abstracts.  Held,  that  abstracts  wfthin  the  act 
must  be  made  by  the  abstracters  in  the  regular 
Course  of  their  business,  and  alistractB  merely 
shown  to  have  been  ordered  by  the  owner  of 
the  property  in  the  usual  and  regular  way  that 
abstracts  are  ordered  by  such  owners  are  not 
admissible. 

[Ed.  Note. — For  other  cases,  see  Records,  Dec. 
Dig.  §  9.»] 

6.  Statutes  (J  35%*)— Enactment — Necessi- 
TT  FOB  Submission  to  Vote  of  People.    ' 

That  the  original  act  relating  to  the  reg- 
istration of  titles  to  land  was  submitted  to  the 
vote  of  the  people  of  the  county  and  adopted 
does  not  require  that  every  amendment  made  by 


fot  other  caies  see  same  topic  and  Mcflon  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Kejr  No.  Bertes  ft  Bep>  IndsxM 
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the  Legislatare  lonst  ako  be  submitted  to>  the 
people  for  their  approval,  and  that  section  61 
thereof  (Hurd's  Rev.  St.  1909,  c.  30),  being  an 
amendment  relating  to  the  reception  in  evidence 
of  abstracts  of  title,  was  not  bo  submitted  does 
not  affect  its  constitutionality. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
D«c.  mg.  i  85%.»] 

Appeal  from  Circuit  Ck>Tirt,  C!ook  County; 
Adeler  J.  Petit,  Judge. 

Application  by  Morton  T,  Cnlrer  against 
Charles  Waters,  Jacob  Glos,  and  others  for 
the  registration  of  tlUe  to  land.  From  a  de- 
cree ordering  registration  of  title,  Jacob 
Glos  and  others  appeal.-  Reversed  and  re- 
manded, iivitta  directions. 

John  R.  O'Connor,  for  appellants.  Morton 
T.  Culrer,  pro  se^ 

CARTER,  J.  December  11,  1909,  the  ap- 
pellee, filed  In  the  oflOceof  the  clerk  of  the 
circuit  court  of  Cook  county  his  application 
«sklng  to  have  Ills  title  to  12  lots  in  the  vil- 
lage of  Glencoe  registered  pursuant  to  tbe 
act  concerning  lan<f  titles.  Hurd's  Rev.  8t 
;i90e,  p.  S30.    Seven  of  these  lots  are  in  block 

2  and,  two  are  in  block  4,  in  Hartwell's  addi- 
tion to  01enco&  The  two  blocks  are  Just 
across  the  street  from  each  other.  The  other 
three  lots  are  In  Culver  &  Johnson's  addition 
to  Olencoe,  a  Bubdiyi^k>n  immediately  ad- 
joining, on  the  east,  Hartwell's  addition,  one 
of  the  said  last  mentlMied  lots  being  in  block 

3  and  the  other  two  lii  Mock  6,  these  \yto 
blocks  also  being  immediately  across  the 
street  from  each  other.  The  plats  introduc- 
ed in  evidence  show  that  many  of  the'  lots 
are  separated  and  scattered  with  regard  to 
each  other.  Two  lots  Is  the  largest  number 
In  actual  contact  The  two  lots  most  wide- 
ly separated  are  two  blocks  apart;  others 
have  two  or  three  lots  between  them.  It  was 
alleged  in  the  application  that  the  lots  are 
occupied  by  the  applicant  as  owner,  except 
as  to  oettain  lots  which  are  occupied  by  ten- 
ants under  the  applicant,  and  that  certain 
other  persons  claimed  some  interest  or  es- 
tate in  the  premises,  among  them  being  Ja- 
cob Olos  and  August  A  Timke,  appellants 
herein.  The  last-named  persons  denied  the 
oiwnerBhip  of  appllcaUt  and  ot)posed  registra- 
tion. On  motion  of  apx)ellant  Glos  the  matter 
was  referred  to  the  ei^amlner  of  titles  to  in- 
vestigate and  report  whether  said  lands  were 
located  contiguous  to  each  other  or  were  de- 
rived through  the  same  chain  of  title,  so  as 
to  entitle  them  to  be  registered,  under  sec- 
tion 12  of  said  act,  in  the  same  proceeding- 
•niat  section  reads :  "Any  nunfber  of  contigu- 
ous pieces  of  land  in  the  same  county,  and 
owned  by  the  same  person,  and  iq  the  same 
right,  or  any  number  of  pieces  of  property  In 
the  same  county  having  the  same  chain  of  ti-. 
tie  and  belonging  to  the  same  person  may  be 
included  in  one  application."  Hurd's  Rev. 
St.  1909,  p.  532.    The  examiner  reported  that 


while  the  several  lots  were  not  contlgnoas, 
the  chain  of  title  was  substantially  the  same. 
Exceptions  filed  by  appellants  were  overrul- 
ed and  the  report  approved.  The  cause  was 
then  re-referred  to  the  examiner  of  titles  to 
Investigate  and  report  on  the  merits.  After 
a  hearing  he  reported  that  the  applicant  wsa 
th«  owner  of  the  premises  and  oatitled  to 
have  the  same  registered  upon  reimbursing 
said  Glos  for  certain  expenditures  made  by 
him  and  for  the  payment  of  auhsequeat.taK* 
es,and  that  said  tax  titles  were  void.  The  ob- 
jections filed  to  this  report  were  overruled 
by  the  examiner,  and  by  order  of  the  circuit 
court  were  allowed  to  stand  as  exceptions. 
These  exceptions  were  thereafter  overruled 
by  the  court,  and  a  decree  entered  ordering 
reglstratloa  of  title.  From  that  decree, this 
appeal  has  been  prayed  to  this  court    : 

The  coQtentloa  is  made  on  one  side  and 
denied  on  the  other  thfit  the  lots  are  contigu- 
ous, as  that  term. is  used  in  said  section  12, 
and  that  the  applicant  obtained  aU  of  tbene 
lots  by  ttie  "same  chain  «f  title."  Tbei  first 
and  ordinary  meaning  ot  contiguous  is,  "in 
actual  contact;  toudiing."  Webster's  New 
Int  Diet  "Toucblng;  'meeting  or  adjoining 
at  the  snrfUoe  -or  boti&r."  Centbry  IMct 
These  definitions  accord  with  tlie  meaning 
goierally  given  to  th&  word.  A3X  of  the  lots 
here  in  question  cannot  be  said  to  be  contig- 
uous under  this  defliiitlon.  '  '" 

There  is  no  question  as  to  the  chain  of  ti- 
tle being  the  same  from  the  government 
down  to  the  year  186K  At  that  time  the 
chain  was  broken.  The  ordinkry' meaning  of 
the  word  "same"  is' "idetitlcal";  "ld^tical4h 
substance  or  numeileally";  "of  6ne  itatoM, 
degtee,  or  amount"  '  Century  Diet;  Web- 
ster's New  Int  Diet  The  intent  of  tile  Leg- 
islature is  to  be  found  in  the  ordinary  mean- 
ing of  the  words  of  the  statute.  When  the 
sense  will  bear  it  the  usual  and  popular 
meaning  must  be  given  to  the  words.  StUart 
V.  Hamilton,  06  111.  2S3 ;  Wheeler  r.  Wheeler, 
134  111.  622,  25  N.  E.  688,  10  L.  R.  A  613.  Be- 
fore denying  the  word  its  ordinary  meaning 
the  courts  must  be  sure  that  they  are  follow- 
ing the  legislative  intention.  2  Lewis'  Suth- 
erland on  Stat  Const  (2d  Ed.)  par*  4ST.  It 
is  conceded  that  these  lots  do  not  all  have 
an  identical  chain  of  title.  It  seems  elear 
that  it  was  the  intention  of  the  Legislature 
that  there  should  either  be  one  compact  piece 
of  property,  or  If  the  pieces  of  property  were 
separated,  that  then  all  should  have  an  iden- 
tical chain  of  title,  in  order  to  Include  the 
property  in  one  application.  To  construe  the 
statute  otherwise  would  not  be  in  accordance 
with  the  plain  and  ordinary  meenteg  of  the 
wottte  used.  The  trial  court  improperly  held 
that  all  of  these  lots  were  obtained  by  "the 
same  chain  of  title." 

Appellants  further  argute  that  certain  affi- 
davits offered  in  order  to  permit  secondary 
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evidence  as  to  the  title  to  be  Introduced  be- 
fore tbe  master  do  not  conform  to  section  36 
of  the  conveyance  act  which  rec(uire»  that 
snch  affidavits  most  show,  to  the  satisfac- 
tion of  the  court,  that  snch  Instrument  "Is 
lost  or  not  In  the  power  of  the  party  wish- 
ing to  use  It."  Tbe  affidavits  objected  to 
show  clearly  that  the  docmnents  In  ques- 
tion were  not  In  the  power  of  the  party  wish- 
ing to  use  them,  and  are  In  that  regard  In 
conformity  with  the  statute.  An  affidavit 
under  said  section  35,  is  not  required  to  show 
that  snch  documents  ar6  lost  and  also  out  of 
the  power  of  the  party  wishing  to  use  them. 
The  statute  reads  In  the  alternative.  The 
objections  to  the  affidavits  are  not  within  the 
reasoning  of  the  authorities  dted  by  appel- 
lants. 

In  introdudi^  abstracts  of  title  to  make 
hfs  "prima  fade  evidence  of  title"  under  said 
section  18,  the  applicant  testified,  under  oatli, 
that  such  abstracts  were  "ordered  in  tbe  reg- 
ular coursfe  of  business"  frorii  the  Security, 
Title  &  Trust  Company,  a  corporation  en- 
gaged In  the  making  of  abstracts  for  hire  In 
Cook  county.'  This  proof  does  not  conform 
to  the  requirements  of  the  statute.  Section 
18  on  this  point  reads:  "The  ezambier  may 
receive  in  evidence  any  abstract  of  title  or 
certified  copy  thereof,  made  in  the  ordinary 
course  of  business  by  makers  of  abstracts." 
Hurd's  Rev.  St.  1909,  c.  30,'  |  61.  This  does 
sot  mean  abstracts  ordered  by  the  owner  of 
the  property  in  the  usual  and  regular  way 
that  abstracts  are  ordered  by  such  owner, 
but  that  the  abstracts  must  be  made  by  the 
abstracters  In  the  regular  course  of  their 
business.  Whether  this  is 'a  wise  provision 
of  the  statute  is  for  the  Legislature  and  not 
for  the  courts.  TO  construe  the  language  as 
contended  for  by  connsel  for  the  appellee  la 
not  reasonable  or  naturaL  To  so  construe  it 
would  do  violence  to  the  plain  meaning  of 
the  words  used.  We  are  disposed  to  hold,  al- 
so, that  the  proof  on  this  point  was  deficient 
In  other  respects,  under  the  reasoning  of  this 
court  In  Waugh  v.  Glos,  246  111.  604,  92  N.  E. 
974. 

It  is  further  argued  at  length  by  connsel 
for  appellants,  with  tbe  citation  of  many  au- 
thorities, that  section  18  of  the  said  act  is 
unconstitutional.  The  same  argument  was 
made  and  the  same  authorities  were  cited  by 
the  same  counsel  in  Brooke  v.  6ios,  243  ni. 
392,  90  N.  E.  751, 184  Am.  St  Rep.  874.  The 
identical  question  raised  here  has  been  rals- 
«d  and  passed  upon  by  this  court  In  Brooke 
T.  Glos,  supra.  Counsel  concedes  that  fact 
t>ut  Insists  that  that  decision  Is  wrong,  or, 
if  not  wrong,  that  it  does  not  t>ass  upon  one 
-question  as  to.  the  constitutionality  of  said 
section  raised  In  the  present  brief,  namely, 
that  the  act  Originally  was  adopted  by  a  vote 
«f  the  people,  whereas  section  18  as  it  now 
stands  is  a  part  oT  the  law  by  amendment 
passed  by  the  Legislature  In  1907 ;  that  this 


amendment  was  not  submitted  to  a  vote  of 
the  people;  and  that  therefore  said  section 
18  is  void.  There  Is  no  basis  for  this  con- 
tention. The  fact  that  the  original  act  was 
adopted  by  a  vote  of  the  people  does  not  re- 
quire that  every  amendment  made  by  the 
Legislature  must  also  be  submitted  to  the 
people  for  their  approval  We  see  no  rea- 
son to  change  our  ruling  in  Brooke  v.  Glos, 
supra,  as  to  the  constitutionality  of  this 
section. 

This  case  wHl  be  reversed,  and  the  cause 
remanded  to  the  circuit  court  for  further 
proceedings  in  Iiarmony  with  the  views  here- 
in expressed. 

Reversed  and  remanded,  with  dliectlona. 


(2tf  111.  288) 

HOI/F  T.  HBNDEB,  "County  Clerk,  et  al. 
(Supreme  Qourt  of  Illinois.    Dec.  21, 1910.    Re- 
bearing  Denied  Feb.  10,  Idll.) 

1.  DoMiciM  (J  4*)  —  Whai  OoHSTrnnacs  — 
"CHAiroB  oi-  DojaoiLE." 

Tb^  term  ''domicile"  in .  its  ordinary  ac- 
ceptation means  a  placv  Trbere  a  person  lives 
or  has  his  borne,  and  In  a  strict  legu  sense  that 
is  properly  the  domicile  of  a  person  where  he 
has  his  tme,  fixed,  permanent  home,  and  prin- 
cipal eetat4Mti>ent  and  to  which,  whenever  he 
Ib  absent,  he  has  the  intention  of  returning. 
In  order  to  effect  a  change  of  domicile,  there 
must  be  an  actual  abandonment  of  the  first 
domicile  «onpIed  with  an  intention  not  to  re- 
turn thereto,  and  a  new  domicile  must .  be  ac- 
quired -  by  actual  residence  within  another  fv- 
risdiction  coupled  with  the  intention  of  making 
the  last  acquired  residence  a  permanent  home. 

[£!d.  Note. — For  other  cases,  see  Domicile, 
Cent  Dig.  !|  6-23 ;   Dee.  Dig.  i  4.* 

For  othe^  definitions,  see  Words  and  Phrases, 
vol.  S,  pp.  2168-2170;  voL  8,  pp.  7641-7642; 
voL  8,  p.  7589.1 

2.  DoiaciLK  (I  10*)— Chaw6k  ot  Douicii.k— 
Evidence. 

Evidence  held  to  reqnire  a  finding  that 
complainant  was  a  resident  of  Lake  coontr, 
III.,  and  had  not  changed  his  domicile  in  IQM 
to  California.. 

[Ed.  Note.— For  other  cases,  see '  Domicile, 
Cent  Dig.  I  S9;   Dec.  Dig.  |  10.*] 

3.  JuOgUent  ({  707*)— CoNCLUMVBirEas— Par- 
ties. 

A  judgment  of  the  superior  court  of  San 
Diego  pounty.  Gal.,  finding  that  complainant  in 
1904  had  a  residence  in  California,  Is  not  res 
judicata  of  that  question  between  complainant 
and  tlie  taxing  anthoritieB  of  Lake  county.  111. 
[Bd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig,  i  1280;   Dec.  Dig.  }  707.*] 

4.  Taxation,  (I  611*)— AssEssxKzirT  bt  Boabd 
07  Revibw  —  Descbiption  or  Pbopkbtt— 

"OTHEB   PBOPfiBTT   ReqUIBED   TO  BB   LIST- 
BD." 

Revenue  Aet  (Hurd's  Rev.  St  1909,  c 
120)  i  26,  divides  all  personal  property  for  as- 
sessment purposes  Into  36  classes,  the  thirtjr- 
sizth  being  ''all  other  property  required  to  be 
listed,"  and  requires  that  the  schedule  when 
completed  by  ttu  assessor  shall  distinctly  show 
in  appropriate  columns  the  value  of  the  prop- 
erty assessed.  Beld,  that  thongh  the  hoard  of 
review,  in  making  assessments,  is  required  to 
make  a  list  of  the. property  assesBed,  setting 
down  in  tbe  proper  columns  the  separate  kinds 
of  property  and  the  assessed  yalue'  thereof,  yet. 
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where  an  assessment  of  complainant's  pioperty 
was  all  placed  under  the  item  "all  other  per^ 
sonal  property  required  to  'be  listed,"  it  Would 
he  presumed  that  the  assessment  was  of  prop- 
erty not  included  in  any  of  the  Icinds  of  prop- 
erty enumerated  in  the  preceding  classes,  so 
that,  in  a  suit  to  restrain  the  collection  of 
taxes  extended  on  such  assessment,  it  was  in- 
cumbent on  complainant  to  show  that  be  did 
not  own  any  property ,  within  that  class,  and 
that  the  valuation  was  excessive,  fraudulent, 
and  dishonestly  made. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  S  611.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  pp.  5070-5102;    vol.  8,  pp.  7741-7743.] 

5.  Taxation  (j|  608*)— WBOHaroi.  Assessiunt 

—Injunction. 

An  injunction  will  not  lie  to  restrain  the 
collection  of  taxes  extended  on  an  assessment 
because  the  property  assessed  was  not  fully 
identified  and  descrilied  as  the  law  requires,  nor 
unless  it  clearly  appears  that  the  person  has 
been  WTOnzfully  assessed  and  will  sustain  ir- 
repar^le  mjury  unless  the  collection  of  the 
tax  is  enjoined. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  H  1230-1241;   Dec  Dig.  f  608.*] 

Carter,  3.,  dissenting. 

Appeal  from  Circuit  Court,  Lake  County; 
Robert  W.  Wright,  Judge. 

Bill  by  George  H.  Holt  against  Albert  L. 
Hendee,  County  Clerit,  and  others.  Decree 
for  defendants,  and  complainant  appeals. 
Affirmed. 

Cooke,  Pope  &  Pope  (Frank  L.  Shepard,  of 
counsel),  for  appellant  Ralph  3.  Dady, 
State's  Atty.,  and  David  H.  Jackson,  for  ap- 


COOKS},  J.  Appellant,  George  H.  Holt, 
filed  bis  bill  for  injunction  in  the  circuit 
court  of  Lake  county,  seeking  to  restrain  Al- 
bert L.  Hendee,  county  clerk  of  said  county, 
from  extending  any  taxes  against  him  for 
the  year  1909  upon  an  assessment  of  personal 
property  made  and  returned  by  the  board  of 
review.  By  supplemental  bills  thereafter 
filed  the  town  collector  of  the  town  of  Shields 
and  the  county  collector  of  Lake  county  were 
made  defendants,  and  .  an  injunction  was 
sought  against  each,  respectively,  to  restrain 
the  collection  of  taxes  extended  upon  said 
assessment.  Answers  were  filed  by  the  de- 
fendants and  replications  thereto  by  the  com- 
plainant, and  upon  the  issues  thus  formed  a 
bearing  was  had  before  the  chancellor,  which 
resulted  in  a  decree  dismissing  the  bill  for 
want  of  equity.  From  that  decree  appel- 
lant has  prosecuted  an  appeal  to  this  court. 

The  record  shows  that  appellant  did  not, 
during  the  year  1909  or  during  previous 
years,  list  any  personal  property  for  taxa- 
tion in  Lake  county.  At  its  session  in  1900 
the  board  of  review  caused  appellant  to  ap- 
pear before  it,  and  upon  his  refusal  to  list 
his  personal  property  made  an  original  as- 
sessment of  $75,000  under  the  item  "all  other 
personal  property  required  to  be  listed,"  and 
thereon  fixed  the  a8.«essed  value  of  the  ap- 


pellant's personal  property  at  $25,000.  The 
board  entered  this  assessment  upon  the  as- 
sessment books  of  the  town  of  Shields,  in 
the  county  of  Lake,  and  returned  the  same  to 
the  county  clerk  as  the  basis  for  the  exten- 
sion of  taxes  for  the  year  1909.  Appellant 
In  his  bill  charged,  as  grounds  for  the  relief 
sought,  first,  that  he  was  not  on  April  1, 
1909,  a  resident  of  the  town  of  Sliields  or  of 
the  state  of  Illinois,  but  was  at  that  time  a 
resident  of  the  state  of  California;  and,  sec- 
ond, that  the  board  of  review  made  the  as- 
sessment In  a  lump  sum  and  did  not  specify 
the  kind  or  kinds  of  property  assessed,  and 
here  contends  that  both  of  those  grounds 
were  established  by  the  evidence  and  re^ 
quire  the  issuance  of  the  InjuQCtion  as  pray- 
ed for  In  the  biU. 

The  evidence  upon  the  question  of  the 
residence  of  appellant  consisted  to  a  large 
extent  of  his  own  testimony;  'and  while  he 
testified  that  he  went  to  California  in  1904 
with  the  intention  of  making  tUs  home  in 
that  state,  ttiat  he  bad  during  tiiat  year  es- 
tablished his  residence  In.  San  Diego  county 
and  had  never  since  changed  his  residence^ 
and  that  he  is  now,  and  was  on  April  1, 1909, 
a  resident  of  that  county,  we  are  of  the  opin- 
ion, from  a  careful  consideration  of  the 
whole  of  his  testimony  and  of  the  testimony 
of  various  residents  of  the  town  of  Shields, 
that  the  circuit  court  was  fully  Justified  in 
reaching  th^  conclusion  that  appellant  was 
on  April  1,  1909,  a  resident  of  the  town  of 
Shields,  in  this  state. 

Appellant  is  now  57  years  of  age,  and  has 
never  been  married.  He  has  been,  and  Is 
now,  engaged  in  various  business  pursuits 
in  various  states  of  the  Union,  and,  as  con- 
venience or  necessity  required,  has  declared 
his  legal  residence  at  rarioas  places  with- 
out in  any  material  manner  changing  his 
visible  mode  of  living.  He  was  bom  in  the 
city  of  Chicago,  and  when  about  seven  years 
of  age  removed  with  his  parents  to  Lake 
Forest,  which  is  now  a  suburb  of  Chicago 
and  which  is  located  in  the  town  of  Shields, 
in  Lake  county.  III.,  where  his  parents  resldr 
ed  until  their  respective  deaths;  his  father 
dying  In  1899  and  his  mother  in  1903.  In 
1874  he  went  abroad, .  and  q)ent  about  two 
years  in  travel  and  study.  He  then  returned 
to  his  home  at  Lake  Forest,  where  he  re- 
mained until  1878,  when  he  went  to  the  state 
of  Colorado  and  claims  to  have  been  a  rest- 
dent  of  tlbat  state  until  1891,  although  be 
spent  a  considerable  portion  of  his  time  dur- 
ing that  period  at  the  family  homestead  In 
Lake  Forest  He  testified  that  from  1878  to 
1885  he  spent  from  six  to  eight  months  out 
of  the  year  in  Colorado,  but  after  1885  he 
was  there  only  occasionally,  about  two 
months  at  a  time.  He  spent  the  first  part 
of  the  year  and  ^\\e  summer  of  18S6  at  Lake 
Forest,  taking  care  of  his  father,  and  In  Oc- 
tober of  that  year  accompanied  his  eldest 
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brother,  who  was  UI,  to  San  Diego,  <7al., 
■where  he  remained  with  his  brother  until 
June  of  the  following  year.  Prom  that  time 
until  1891  he  traveled  back  and  forth  be- 
tween Illinois,  Ck>lorado,  and  California. 
His  brother  having  died,  he  transferred  his 
resld«ice  to  San  Diego  county,  Cal.,  In  1891 
Id  order  to  qualify  as  administrator  of  his 
brother's  estate,  the  law  of  that  state  requir- 
ing an  administrator  to  be  a  resident,  and, 
on  account  of  the  duties  connected  with  the 
administration  of  the  estate,  he  maintained 
his  residence  there  for  several  years.  Dur- 
ing that  time  he  engaged  In  the  business  of 
buying  and  shipping  fruit  in  San  Diego  coun- 
ty and  operated  a  vineyard  near  Elcajon,  in 
that  county.  Be  sold  the  vineyard  In  1897, 
and  moved  bis  personal  effects  to  the  honse 
of  a  friend  at  or  near  Elcajon,  where  be 
claims  to  have  ever  since  maintained  a  room, 
bat  admits  that  he  has  not  occupied  that 
room  more  than  a  week  since  1904.  He  tes- 
tified that  he  retained  his  residence  in  Cali- 
fornia until  1900,  but  that  from  1895  to  1900 
he  was  engaged  in  business,  not  only  In  Cal- 
ifornia, but  in  Colorado,  Minnesota,  Wis- 
consin, and  Illinois,  spending  a  portion  of 
his  time  in  each  of  those  states;  that  he 
maintained  an  office  in  the  city  of  Chicago, 
and  during  those  years  spent,  on  an  average, 
about  five  months  of  each  year  at  Lake  For- 
est. In  1899  he  qualified  as  executor  of  his 
father's  will,  signing  a  bond  in  which  he  de- 
scribed himself  as  residing  in  Lake  county, 
111.,  and  acted  as  such  executor  until  Novem- 
W,  1903.  In  the  fall  of  1900  he  voted  at 
Lake  Forest,  and  has  not  voted  anywhere 
dnce.  In  1902  he  declared  his  residence  at 
Dniath,  Minn.,  In  order  to  have  a  boat  reg- 
istered in  his  name  at  the  United  States  cus- 
tom house, ,  but  sold  the  boat  in  1903,  and 
claims  to  have  then  abandoned  his  residence 
at  that  place.  In  the  spring  of  1904  he  ac- 
companied a  party  of  relatives  and  friends, 
including  an  unmarried  sister  who  has  since 
the  death  of  their  parents  had  charge  of  the 
Lake  Forest  home  and  with  whom  he  has 
resided  when  in  Lake  Forest,  to  the  state  of 
CaUfomla,  and,  after  traveling  over  the 
state  in  search  of  a  location,  finally  stopped 
at  a  hotel  in  the  city  of  San  Diego,  where 
he  and  his  sister  remained  for  some  time. 
Soon  after  arriving  at  San  Diego,  he  applied 
for  and  received  letters  of  administration 
upon  the  estate  of  his  sister-in-law,  Lilly 
Held  Holt,  who  had  died  about  nine  years 
before.  The  statute  of  California,  as  above 
stated,  does  not  permit  a  nonresident  to  serve 
as  administrator  of  an  estate.  The  public 
administrator  of  San  Diego  county  soon  after 
the  appointment  petitioned  the  court  out  of 
which  the  letters  of  administration  had  is- 
sued, to  revoke  the  same,  alleging'  that  ap- 
pellant was  not  a  resident  of  the  state.  The 
proceedings  resulted  in  a  Judgment  finding 
that  appellant- was  a  resident  of  California, 
and  had  not  permapently  removed  from  the 
state,  and  denying  the  pruyer  of  the  petition. 


Appellant  testified  that  he  spent  several 
months  at  different  places  in  California  In 
1904;  that  in  1905  he  was  In  the  state  for 
about  two  months  in  the  fall,  spending  a  por- 
tion of  that  time  in  San  Francisco;  that  in 
1906  he  spent  three  or  four  months  in  Cali- 
fornia, staying  in  Los  Angeles  about  a  month, 
in  San  Diego  about  a  month,  in  Monterey 
about  three  weeks,  and  in  San  Francisco  a 
month;  that  he  does  not  know  whether  or 
not  he  was  In  CaUfomla  in  1907;  that  he 
spent  the  winter  of  1907-08  in  Chicago;  that 
he  left  Chicago  in  February,  1908,  and  went 
to  Europe,  returning  the  middle  of  May; 
that  he  went  to  Canada  In  June  and  was 
gone  until  August;  that  he  spent  the  time 
from  October,  190S,  to  May,  1909,  in  Chicago,  ' 
where  he  stayed  with  a  married  sister,  and 
then  went  to  Canada  and  remained  there 
until  August,  since  which  time  he  has  been 
living  at  the  homestead  in  Lake  Forest,  and 
has  been  prevented  since  September,  1909, 
from  going  to  California  by  litigation  in 
which  he  has  been  Involved. 

Upon  the  death  of  appellant's  parents,  the 
title  to  the  homestead  at  Lake  Forest  vested 
in  him  and  his  brothers  and  sisters,  all  of 
whom  are  married  except  appellant  and  one 
sfeter.  It' appears  from  appellant's  testimony 
that  the  general  expenses  of  maintaining  the 
homestead,  which  appears  to  be  a  somewhat 
pretentions  establishment,  are  paid  by  all  of 
the  heirs,  but  that  the  expenses  incident  to 
living  there  and  conducting  the  household  are 
paid  by  such  of  the  heirs  as  actually  incur 
those  expenses;  that  one  of  the  rooms  In  the 
house  has  since  the  death  of  his  parents  been 
assigpied  to  appellant  as  his  private  room; 
and  that  he  and  his  maiden  sister  have  for 
several  years  spent  a  considerable  portion  of 
the  time  together  at  the  homestead,  diaring 
the  living  expenses  between  themselves.  It 
further  appears  from  his  testimony  that  he 
is  president  of  the  Lake  Forest  Water  Com- 
pany, a  re^dent  member  of  two  social  clubs 
at  Lake  Forest,  and  was  secretary  of  the 
Lake  Forest  University  in  1892;  that  he  is  a 
resident  member  of  the  Union  League  Club 
of  Chicago  and  of  the  Chicago  Club  at  the 
same  place;  that  he  is  the  owner  of  the  Man- 
hattan building,  a  l&-8tory  building  on  Dear- 
bom  street,  in  Chicago,  and  maintains  his 
private  offices  in  that  building;  that  his 
name  is  in  the  Chicago  directory,  showing 
his  office  to  be  in  the  Manhattan  building 
and  his  retddence  at  Lake  Forest;  and  that 
his  name  appears  in  the  Lake  Forest  tele- 
phone directory  as  a  subscriber  to  the  Lake 
Forest  telephone  service.  On  the  other  hand, 
he  testified  that  he  maintained  no  ofBce  In 
San  Diego  county  and  did  not  even  have  a 
private  desk  there,  his  California  business 
being  left  in  charge  of  an  agent  at  the  city 
of  San  Diego;  that  he  had'  no  private  resi- 
dence or  room  in  San  Diego,  but  stopped  at 
the  hotel  when  there;  that  he  kept  no  room 
at  the  hotel  when  absent  from  the  city, 
merely  rejiistcring  upon  hU  arrival  and  ^ 
Digitized  by  VjVJVJV  IC 


762 


93  NOBOSBASTERN  REPORTER. 


(DL 


checking  out  upon  bis  departure;  and  that  be 
belonged  to  no  clubs  In  California.  He  was 
uncertain  whether  he  claimed  his  residence 
at  the  city  of  San  Diego,  where  he  has  al- 
ways stayed  at  the  hotel  when  In  the  city, 
or  at  EUcajon,  14  miles  distant,  where 
dome  personal  effects  were  stored  at  the 
house  of  a  friend  In  1897,  and  where  he 
has  spent  in  all  one  week  since  1904^  but  Is 
IMsltive  that  his  legal  residence  Is  in  San 
Diego  county.  He  pays  no  personal  taxes  in 
San  Diego  county  and  pays  none  elsewhere, 
so  far  as  the  record  In  this  case  discloses. 
The  testimony  of  other  witnesses  tends  to 
show  that  appellant  has  been  in  Lake  For- 
est a  large  portion  of  the  time  since  1885; 
that  from  ISOl  to  1907  he  spent  at  least  75 
per  cent  of  each  year  in  Lake  Forest,  and 
was  seen  upon  the  streets  of  Lake  Forest  the 
same  as  other  business  men  having  their 
place  of  business  in  Chicago  and  their  resi- 
dence in  Lake  Forest;  that  he  has  been  ac- 
tive in  municipal  afTairs  affecting  the  water- 
works company  of  which  he  is  president; 
that  he  conducted  his  business  in  Chicago 
and  resided  in  LAke  Forest,  traveUng  back 
and  forth  on  the  train,  and,  according  to  his 
own  testimony,  frequently  purchasing  and 
using  monthly  tickets  between  Lake  Forest 
and  Chicago;  that  during  that  period  he  at- 
tended church  at  Lake  Forest  75  per  cent 
of  the  Sundays,  taking  an  actire  interest  in 
the  selection  of  the  pastor,  and  was  a  regular 
attendant  at  the  weekly  prayer  meeting  on 
Wednesday  night     * 

It  seems  to  us.  apparent  from  a  considera- 
tion of  all  the- evidence  that  the  boase  at 
Lake  Forest,  tn  which  appellant  owns  an  un- 
divided interest  is,  and  baa  been  for  several 
years  at  least,  bis  real  home,  and  that  he 
maintains  no  establishment  at  any  other 
place,  .especially  in  California,  which  could 
be  considered  as  such.  In  Hayes  v,  Etayes, 
74  111.  S12,  It  is  said  tbat  according  to  au- 
thoritative text-writers^  the  t«RU  "domicile," 
in  its  ordinary  acceptation,  means  the  place 
where  a  person  lives  or  bas  bis  borne,  and 
tbat  in  a  strict  l^:al  sense  tbat  ia  properly 
the  domicile  of  a  person  where  he  has  his 
true,  fixed,  permanent  home  and  principal 
establishment,  and  to  which,  whenever  he  is 
absent,  be  has  the  intention  of  -  returning. 
It  is  further  said  In  the  same  ease  that  In 
order  to  effect  a  change  of  domicile,  there 
must.be  an  actual  abandonment  of  the  first 
domicile  coupled  wltb  an  intention  not  to  re- 
turn to  it,  and  there  must  be  a  new  domicile 
acquired  by  actual  residence  within  another 
jurisdiction  coupled  with  the  intention  of 
making  the  last  acquired  residence  a  perma- 
nent home.  In  order  to  bring  about  a  change 
of  residence,  it  Is  necessary  that  there  be  not 
only  an  intention  to  change  the  residence, 
but  the  change  must  actually  be  made  by 
abandoning  the  old  and  permanently  locating 
in  the  new  place  of  residence.  People  v.  Es- 
tate of  Molr,  a07  lU.  180^  60  N.  E.  906,  9» 


Am.  St  Rep.  205.  The  Intention  Is  not  nec- 
essarily determined  from  the  statements  or 
declarations  of  the  party  but  may  be  inferred 
from  the  surrounding  circumstances,  which 
may  entirely  disprove  such  statements  or 
declarations.  On  the  question  of  domicile 
less  weight  will  be  given  to  the  party's  dec- 
laration than  to  hie  acts.  Smith  v.  People^ 
44  111.  16;  KreltK  v.  Behrensmeyer,  125  111. 
141,  17  N.  B.  232.  8  Am.  St  R^.  849;  Peo- 
ple T,  Estate  of  Molr,  supra.  Applyliig  these 
rules  to  the  case  at  bar,  we  are  of  the  opin- 
ion that  the  acts  of  appellant  and  the  <^- 
cumatances  shown  by  the  evidence  wholly 
disprove  bis  statements  that  be  changed  bis 
place  of  residence  to  San  Diego  county,  CaL, 
In  1904,  and  has  ever  since  been  a  resident  of 
tbat  county.  The  Judgment  of  the  superior 
oonrt  of  San  Diego  county  finding  that  ap- 
pellant was  in  1904  a  resident  of  the  state 
of  California  is  not  res  Judicata  as  to  that 
question  between  appellant  and  the  taxing 
authorities  of  Lake  county,  and,  in  the  light 
of  the  evidence  in  this  case,  cannot  control 
the  decision  here  upon  tbat  question. 

As  to  the  second  ground  upon  which  the 
injunction  was  sought^  it  aK>eared  from  the 
evidence  that  the  assessment  of  $75,000,  full 
valu^f  property,  was  by  the  board  oC  re- 
view, placed  under  the  item  "all  other  per- 
sonal property  required  to  be  listed,"  in  the 
schedule  which  was  filled  out  by  the  board, 
and  was  placed  on  the  assessment  books  un- 
der the  same  item.  Appellant  insists  tbat 
this  la  hot  a  sufBcIent  designation  of  the 
property  assessed,  and  that  the  making  of' 
an  assessment  in  this  manner  furnishes  suffi- 
cient ground  for  Interference  by  a  court  of 
equity  by  injunction  restraining  the  colleo- 
tion  of  taxes  extended  thereon. 

Section  25  of  the  revenue  act  (Hurd's  Rev. 
St  1909.  c  120),  for  the  purpose  of  assess- 
ment, divides  all  personal  property  Into  36 
classes,  and  requires  that  the  schedule,  when 
completed  by  the  assessor,  shall  truly  and 
distinctly  set  forth.  In  ai>proprIate  columns, 
the  value  of  the  proper^  assessed.  The 
board  of  review,  in  making  assessments,  is 
required  to  proceed  as  an  assessor  would, 
and  to  malEe  a  list  of  property  assessed,  set- 
ting down,  in  the  column  opposite  the  sepa- 
rate kinds  of  property  -the  assessed  value 
thereof.  Carney  v.  People,  210  111.  434,  71 
N.  E.  365.  The  tblrt7-slxth  class  under  said 
section  25  of  the  revenue  act  is  "all  other 
property  required  to.be  listed."  The  pre- 
sumption neoessarUy  arises  that  the  assess- 
ment by  the  board  of  review  in  this  case  was 
an  assessment  of  property  not  Included  in 
any  of  the  kinds  of  property  enumerated  in 
the  first  S5  classes.  In  applying  to  a  oonrt 
of  equity  to  restrain  the  odlection  of  taxes 
extended  on  this  assessment,  it  was  incom- 
bent  upon  appellant  to  show  that  he  did  not 
own  any  property  falling  within  the  thirty- 
sixth  class,  or,  if  he  did  own  any  such  prop- 
^ty,  that  tfae  valuation  tliereof  by  tiie  board 
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of  rertew  was .  excessive,  and  fraudulently 
and  dishonestly  made.  New  Haven  Clock 
Co.  V.  Kochersperger,  173  HL  383,  51  N.'E. 
629;  Weber  v.  Balrd,  208  HI.  209,  70  N.  E. 
231.  The  evidence  falls  to  disclose  any  such 
situation,  and  there  Is  therefore  nothing  In 
the  record  to  show  that  appellant  will  be 
required  to  pay  any  unjust  or  excessive  tax- 
es, or  that  be  will  sustain  any  Injury  on  ac- 
count of  the  failure  of  the  board  of  review 
to  more  particularly  specify  the  kind  or 
kinds  of  property  assessed.  Moreover,  even 
though  the  property  assessed  was  not  as 
fully  identified  and  described  as  the  law  re- 
quires, that  fact  alone  would  not  furnish  a 
sufficient  ground  for  the  Issuance  of  an  in- 
junction. In  Williams  v.  Dutton,  184  m.  608, 
56  X.  E.  868,  and  in  Correll  v.  Smith,  221  111. 
149,  77  N.  K.  440,  the  following  language  from 
Porter  v.  Rockford,  Rock' Island  &  St  Louis 
Railroad  Co.,  76  ni.  661,  is  quoted  with  ap- 
proval: "In  no  event  will  an  injunction  He 
unless  It  is  clearly  made  to  appear  that  the 
party  has  been  wrongfnlly  assessed  and  will 
sustain  Irreparable  injury  unless  the  collec- 
tion of  the  tax  be  enjoined."  In  Pratt  v. 
Raymond,  188  111.  469,  59  N.  B.  16,  It  ap- 
peared tbat  the  board  of  review  had  made  an 
original  assessment  of  |5,000  against  Pratt, 
and  bad  entered  the  same  upon  the  assess- 
ment books'  without  entering  the  full  value, 
and  without  specifying  any  items  of  property 
or  values  of  particular  kinds  of  property. 
Pratt  filed  his  bill  to  enjoin  the  collection  of 
the  tax,  one  of  the  grounds  upon  which  the 
injunction  was  sought  being  tbat  the  board 
of  review  did  not  enter  on  the  assessment 
books  the  specific  items  of  personal  prop- 
erty which  were  assessed  and  the  value  of 
the  same,  and  did  not  enter  the  full  value 
but  only  the  assessed  value.  The  bill  was  dis- 
missed, and  upon  appeal  to  this  court  we 
said,  concerning  the  action  of  the  board  of 
review  In  making  the  assessment:  "While 
the  record  should  show  the  kinds  of  property 
assessed  and  the  value  thereof  and  the  total 
value,  the  facts  alleged  and  the  objections  so 
nrged  afford  no  ground  whatever  for  the  ex- 
ercise of  the  limited  Jurisdiction  of  a  court 
of  eqnity."  We  consider  this  case  decisive  of 
the  question  here  presented. 

Appellant  relies  chiefly  upon  Carney  r. 
People,  supra,  and  Weber  v.  Balrd,  supra,  as 
sustaining  his  contention  that  the  action  of 
the  board  of  review  in  making  the  assess- 
ment In  a  lump  sum  furnishes  sufficient 
ground  for  the  issuance  of  the  injunction. 
Neither  of  those  cases  Is  in  conflict  with. the 
views  herein  expressed,  but,  on  the  contrary, 
both  are  in  harmony  with  them. 

There  was  no  error  in  the  action  of  the  court 
in  dismissing  the  bill  for  want  of  equity,  and 
the  decree  is  therefore  affirmed. 

Decree  affirmed.     . 

CARTER,  J.,  dissents. 


(MS  m.  164) 

cm  OF  CHICAGO  V.  U.  &  M.  HOTEL  CO. 
(Supreme  Court  of  Illinois.    Dec  21, 1910.    Re- 
hearing Denied  Feb.  9,  1911.) 

1.  CoNSTmrrioKAL  Law  (5  26^— Leqisultivb 

POWEKS. 

The  state  Legislature  has  inherent  power 
to  pass  any  law  that  it  sees  fit,  unless  it  con- 
travenes some  provision  of  the  state  or  federal 
Constitution. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  I  80 ;   Dec.  Dig.  {  26.*] 

2.  CoNSTiTUTioNAi.  Law  (J  63*)— Deuboatiow 

OF  POWEKS 

While  the  Legislature  may  delegate  all  or 
a  part  of  its  powers  to  municipalities,  snob  as 
the  taxing  power,  the  police  power,  and  the 
power  of  eminent  domain,  the  mere  delegation 
of  such  powers  does  not  divest  the  state  of  its 
sovereign  right  to  exercise  them  for  itself  or 
to  take  them  away  from  municipalities  at  its 
pleasure. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  I»g.  !i  108-114;  Dec.  Dig.  ( 
63.*] 

3.  CoNsnnrrioNAL  Law  (i  68*)  —  "Pouoe 

PO  web"— DKLEG  ATIOW . 

Tlie  police  power,  wlilch,  in  a  general  way, 
is  exercised  to  promote  the  health,  comfort, 
safety,  and  general  welfare  of  society,  may  l>e 
delegated  by  the  Legislature  to  cities  and  vil- 
lages. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §!  108-114;  Dec.  Dig.  | 
63.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6»  pp.  6424^-5438;    vol.  8,  p.  7766.] 

4.  CORSTTTDTIONAI.     LAW     (|    63*)  —  POUOK 

PowK»— Delegation. 

When  all  or  nearly  all  of  the  ordinary  po- 
lice powers  ate  made  the  subjects  of  express 
grants,  cmly  snch  additional  ones  can  be  exer- 
cised under  a  general  grant  of  police  power  as 
are  absolutely  essential  to  the  welfare  of  the 
community. 

[EJd.  Note.— For  other  cases,  see  Constitution- 
al  Law,  Cent  Dig.  {{  10&-114;    Dec.  Dig.  | 
«8.*] 
6.  Innkeepers  ({  4*)-^  Power  to  Licensk  — 

mnnicipal  cobpobationb. 

Under  section  62  of  the  city  and  village 
act  (Kurd's  Rev.  St  1909,  c.  24),  providing 
for  the  incorporation  of  cities  and  villages,  and 
delegating  to  them  police  powers  over  a  large 
number  of  subjects,  ont  not  conferring  power  to 
regulate  and  license  the  occupation  of  hotel 
keeping,  no  such  power  exists,  the  general  lan- 
guage of  clause  06v  giving  power  to  regulate 
the  police  of  the  city  or  village  and  to  pass 
and  enforce  all  necessary  police  ordinances," 
which  clause  must  be  construed  in  connection 
with  the  other  clanses.  meaning  that  the  power 
may  only  be  exercised  in  reference  to  such  snb- 
Jects  and  occupations  as  are  ennmerated  in 
other  specific  sections. 

(E!d. '  Note.— For  other  cases,  see  Innkeepers, 
Cent  Dig.  f  6;    Dec.  Dig.  f  4.*] 

6.  Statptbs  (i  206*)  —  CoatrmuuTiow  —  Stat- 

XJXE   AS  A    WaOLE. 

A  statute  should  be  so  construed  as  to  give 
every  part  its  appropriate  force  and  meamng, 
and  the  maxim  ejnsdem  generis  cannot  lie  in- 
voked to  nullify  or  destroy  the  meaning  of  gen- 
eral terms  or  provisions. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  283;    Dec.  Dig.  i  206.*] 

7.  MuNiciPAi,  CoBPOBATioNB  (J  58*)— Gbant 
OF  PowEB— Construction. 

Statutes  granting  powers  to  mnnidpal  cot> 
porations  are  strictly  construed,  and  any  fair 
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aod  reasonable  donht  as  to  the  existence  of  the 
power  is  resolved  against  tfaa  mnnicipalit; 
claiming  the  right  to  exercise  it 

[Ed.  Note.— For  other  cases,  see  Municipal 
Goroorationa,  Cent  Dig.  |  145;    Dec.  Dig.  i 

Garter,  J.,  dissenting. 

Error  to  Municipal  Court  of  Chicago; 
John  G.  ScoTel,  Judge. 

Action  by  the  City  of  Chicago  against  the 
M.  &  M.  Hotel  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Kraus,  Alschuler  ft  Holden  (Thomas  J. 
Lawless,  of  counsel),  for  plaintiff  In  error. 
George  H.  White  (Henry  M.  Sellgman,  of 
counsel),  for  defendant  In  error. 

VlCkEBS,  0.  J.  The  city  of  Chicago 
brought  an  action  against  the  M.  &  M.  Hotel 
Company,  a  corporation.  In  the  municipal 
court  of  Chicago,  to  recoTer  a  penalty  for  car- 
rying on  and  engaging  In  the  business  of  con- 
ducting a  hotel,  l:nown  as  the  Lexington  Ho- 
tel at  Twenty-Second  street  and  Michigan 
avenue,  without  having  first  obtained  a  license 
so  to  do,  contrary  to  an  ordinance  passed  by 
the  city  council  January  7,  1907.  The  hotel 
company  admitted,  upon  a  hearing,  that  he- 
fore  the  beginning  of  the  suit  it  had  been 
engaged  in  conducting  such  hotd  business 
without  having  a  license  so  to  do.  The  mu- 
nicipal court  adjudged  the  hotel  company 
guilty,  and  assessed  a  fine  of  $10  and  costs 
against  It  The  trial  Judge  having  made  a 
proper  certificate,  a  writ  of  error  has  been 
sued  out  from  ttala  court  to  review  the  Judg- 
ment below. 

The  sole  question  to  be  determined  Is 
whether  the  ordinance  under  which  the  fine 
was  assessed  is  valid.  Tliat  ordinance  Is,  in 
substance,  as  follows: 

Section  1  defines  a  hotel  as  "any  hotel.  Inn, 
rooming  house,  lodging  house,  or  other  pub- 
lic house  or  place  which  provides  lodging  for 
hire,  either  with  or  without  board,  for  the 
transient  accommodation  of  the  public." 

Section '  2  provides  that  no  person  shall 
keep,  conduct,  or  maintain  a  hotel  unless  be 
be  licensed  so  to  do  In  accordance  with  pro- 
visions of  the  ordinance,  and  that  every  day 
In  which  a  hotel  is  liept,  conducted,  or  main- 
tained without  such  llceoae  shall  be  a  sep- 
arate violation. 

Section  S  provides  tbat  the  mayor  shall 
grant  a  license  to  any  person  of  good  char- 
acter who  shall  apply  to  him  in  writing 
therefor,  and  who  shall  not  be  Indebted  to 
the  city  of  Chicago  on  account  of  any  un- 
paid fine  adjudged  against  him  for  the  viola- 
tion of  any  provision  of  any  ordinance  of  the 
city  of  Chicago  relating  to  the  keeping  or 
conducting  of  a  hotel;  that  the  application 
shall  speciflcaliy  describe  the  premises,  and 
the  number  of  lodging  rooms  for  guests,  in 


which  It  Is  proposed  to  conduct  such  hotel, 
provides  that  no  license  shall  be  Issued  to 
any  one  other  than  the  proprietor,  except 
In  case  of  a  corporation,  in  which  case  the 
license  may  he  Issued  either  to  the  corpora- 
tion or  to  any  one  designated  by  such  corpo- 
ration as  manager;  that,  where  a  corporation 
is  proprietor,  the  application  shall  be  signed 
by  Its  president  or  secretary  and  shall  truly 
state  the  names  and  addresses  of  all  Its  of- 
ficers and  directors,  and  that  a  license  to  a 
firm  shall  be  Issued  In  the  names  of  the  In- 
dividual members  of  the  firm,  provides  that 
every  applicant  shall  execute  to  the  city  a 
bond,  with  at  least  two  sureties  to  be  ap- 
proved by  the  dty  collector,  In  the  sum 
of  $500,  conditioned  that  the  applicant  will 
faithfully  observe  and  conform  to  all  ordi- 
nances in  force  at  .the  time  of  his  applica- 
tion or  thereafter  passed .  during  the  period 
of  the  license  applied  for,  concerning  or  in 
any  manner  relating  to  the  conduct  or  man- 
agement of  hotels,  and  wUl  promptly  pay  aU 
fines  which  may  be  adjudged  against  him  for 
the  violation  of  any  provision  of  any  such 
ordinance  during  the  period  of  his  license; 
that  no  application  for  license  shall  be  con- 
sidered until  the  bond  shall  have  beoi  filed 
and  approved. 

Section  4  provides  that  any  i>erson  com- 
plying with  the  aforesaid  requirements,  and 
upon  the  payment,  in  advance,  to  the  dty 
collector  of  a  license  fee  of  $15,  shall  receive 
a  license  authorizing  the  person  or  i>er8ons 
named  to  keep  a  hotel  at  the  place  and  of 
the  nnmb»  of  rooms  designated  in  the  li- 
cense and  for  the  period  stated  therein;  that 
licenses  may  be  issued  for  the  full  license 
year  or  ajiy  unexpired  portion  thereof,  the 
fee  to  be  paid  for  a  portion  of  a  year  to 
bear  the  same  ratio  to  the  sum  required  for 
the  whole  year  that  the  number  of  days  in 
such  unexpired  portion  bears  to  the  whole 
number  of  days  in  the  year;  and  that  no  li- 
cense shall  extend  beyond  the  30th  day  of 
AprU  next  following  its  Issnance. 

Section  6  reads:  "'Einry  hotel  licensed  on- 
der  this  ordinance  shall  at  all  times  keep 
a  book  or  register  wherein  shall  be  entered 
and  roistered,  at  the  time  and  in  the  proper 
order,  the  name  of  every  person  becoming  a 
guest  of  such  hotel  or  an  occupant  of  any 
room  or  portion  of  the  premises,  except  em- 
ployes of  the  hoteL  Su<di  register  shall  at 
all  times  be  open  to  the  inspection  of  the 
mayor,  the  chief  of  police  and  the  police  of- 
ficers of  the  city  of  Chicago  and  thdr  as- 
sistants." 

Section  6  reads:  "No  person  keeitlng  or 
conducting  a  hotel  shall  permit  the  same  to 
be  or  become  a  resort  of  disreputable  per- 
sons, nor  knowingly  permit  or  suffer  the 
same  to  be  used  or  occupied  by  persons  for 
Immoral  purposes." 

Section  7  provides  that  any  person  violat- 
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Ing  aity  proTision  of  the  ordinance  shall  be 
fined  in  a  snm  not  less  tban  $10  nor  more 
than  $200  for  sncli  otFense;  that,  If  any  per- 
son has  been  once  convicted  for  violating 
any  provision  of  the  ordinance,  the  mayor 
may,  in  his  discretion,  revoke  the  license  of 
such  person,  If  he  has  one,  in  addition  to 
the  other  iienaltles  provided  by  the  ordi- 
nance^  and  for  a  second  conviction  the  mayor 
shall  revoke  his  license,  and  no  license  shall 
thereafter  be  issued  to  such  person  until  the 
explratl«m  of  two  years  after  the  date  of 
Judgment  of  the  second  conviction. 

Section  8  reads:  "This  ordinance  shall  not 
be  so  construed  as  to  include  boarding  hous- 
es or  places  where  board  or  lodging  alone  are 
furnished  exclusively  by  the  we^  or  longer 
period." 

The  validity  .ot  this  ordinance  Is  assailed 
by  plaintiff  in  e^ror  on  several  grounds,  the 
most  Important  of  which,  and  the  only  one 
which  we  need  to  consider,  is  the  want  of 
power  In  the  city  to  pass  the  ordinance. 
Defendant  In  error  concedes  that  there  is  no 
express  power  given  It  to  license  hotels  or 
hotel  keepers,  since  Uie  business  of  hotel 
keeping  is  not  enumerated  among  the  occu- 
pations which  may  be  licensed  or  regulated 
und^  the  express  provisions  of  the  dty  and 
vUlage  act  (Kurd's  Eev.  St  1906,  c.  24).  The 
city  contends,  however,  that  under  its  gen- 
eral .  police  power  It  had  l^e  right  to  pass 
the  ordinance  in  question,  and  concedes  that, 
if  the  power  to  pass  the  ordinance  in  ques- 
tion does  not  exist  under  the  police  power, 
it  does  not  existt  at  all  and  the  ordinance  is 
therefore  void. 

The  city  of  Chicago  is  organized  under  the 
statute  known  as  the  city  and  village  act  It 
may  exercise  only  such  powers  as  are  ex- 
pressly del^ated  to  It  by  the  ^legislature, 
and  such  as  are  necessarily  implied  from 
those  expressly  given.  AU  governmental 
powers  primarily  reside  in  the  people. 
Some  of  these  powers  have  been  delegated 
to  the  federal  government  'by  the  Constitu- 
tion ot  the  United  States.  All  of  the  pow- 
ers not  thus  delegated  are  reserved  to  the 
people  of  the  several  states,  and  are  exercis- 
ed by  the  people  through  their  representa- 
tives in  the  Legislature  and  the  other  de- 
partments of  the  state  government  The 
Constitution  of  the  state  does  not  confer 
power  upon  the  Legislature  to  act,  but  it 
is  a  limitation  upon  its  powers.  The  state 
Legislature  has  Inherent  power  to  pass  any 
law  that  it  sees  fit  unless  it  contravenes 
some  provision  of  the  state  or  federal  Con- 
stitution. The  Legislature  may  delegate  all 
or  a  part  of  its  power  to  munlcipalltiee 
created  by  the  Legislature.  Among  the  es- 
sential powers  of  government  are  the  tax- 
ing power,  the  police  power,  and  the  power 
of  eminent  domain.  These  powers  belong  to 
the  state.  They  are  essratial  to  the  exist- 
ence of  government  The  state  cannot  di- 
vest itself  of  these  powers  and  retain  its 
sovereignty.    Stripped  of  these  great  powers. 


the  state  would  become  subordinate  to  the 
municipality  or  corporate  entity  in  which 
such  powers  were  vested.  The  mere  deler 
gation  of  any  of  these  powers  does  not  di- 
vest the  state  of  its  sovereign  right  to  exer- 
cise them  for  itself  or  to  take  them  away 
from  municipalities  at  its  pleasure  Coun- 
ties, townships,  school  districts,  cities,  vil- 
lages, and  other  mnnicipal  and  quasi  munici- 
pal corporations  are  created  under  the  au- 
thority of  the  Legislature,  to  better  accom- 
plish the  purposes  of  local  government 
These,  and  all  other  local  municipalities 
which  are  authorized  by  the  Legislature,  de- 
rive their  existence  and  all  their  powers 
from  the  Legislature  of  the  state  creating 
tbem.  There  Is  therefore  no  such  thing  as 
an  inherent  power  in  any  municipality 
which  is  created  by  legislative  enactment 

The  police  power  of  the  state  Is  difficult  to 
define.  AU  of  the  authorities  agree  that  the 
Constitution  supposes  the  pre-existence  of 
the  police  power,  and  its  construction  must 
be  with  reference  to  that  fact  Village  of 
Carthage  v.  Frederick,  122  N.  Y.  268,  25  N. 
£1.  480,  10  L.  B.  A.  178,  19  Am.  St  Rep.  490. 
In  Commonwealth  v.  Alger,  7  Oush.  (Mass.) 
53,  in  speaking  of  the  police  power,  Shaw,  C. 
J.,  said:  "It  is  much  easier  to  perceive  and 
realize  the  existence  and  source  of  this  pow- 
er than  to  mark  its  boundaries  or  prescribe 
limits  to  its  exercise."  In  a  general  way  the 
police  power  is  exercised  to  promote  the 
health,  comfort,  safety,  and  general  welfare 
of  society.  The  police  power  may  be  delegat- 
ed by  the  Legislature  to  cities  and  villages. 
Smith  on  Mun.  Corp.  {  1321.  An  examina- 
tion of  the  97  clauses  of  section  62  of  our 
statute  providing  for  the  incorporation  of 
cities  and  villages  will  show  that  the  Legis- 
lature has  delegated  to  cities  and  viUageB 
police  powers  over  a  large  number  of  sub- 
jects, among  which  may  be  mentioned  the 
following:  Wharfboats,  tugs,  etc.,  by  dause 
35;  hawkers,  peddlers,  pawnbrokers,  keep- 
ers of  ordinaries,  theatricals,  shows,  eta,  by 
clause  41 ;  hackmen,  draymen,  cabmen,  ex- 
pressmen, etc.,  by  clause  42;  runners,  by 
clause  43;  billiards,  etc.,  by  clause  44;  liq- 
uor selling,  by  clause  46;  sale  of  meats, 
fish,  butter,  etc.,  by  danse  50;  and  by  other 
clauses  the  sale  ot  bread,  vegetables,  cotton, 
tobacco,  and  flour  may  be  regulated,  and  un- 
der still  other  clauses  such  occupations  as 
auctioneers,  distillers,  keepers  of  secondhand 
and  junk  stores  and  slaughterhouses,  and  the 
use  of  streets  by  wagons  and  vehicles,  may 
be  regulated,  but  nowhere  in  the  said  section 
is  there  any  express  power  given  to  cities  t6 
regulate  the  occupation  of  keeping  hotels. 
Clause  66  of  section  62  is  general  and  reads 
as  follows:  "To  regulate  the  police  of  the 
dty  or  village  and  pass  and  enforce  all  nec- 
essary police  ordinances." 

Defendant  in  error  contends  that  the  or- 
dinance in  question  is  a  proper  police  regu- 
lation, and  that  the  power  to  pass  it  is  del- 
egated to  tbe  dty  by  the  general  language  la  -, 
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clause  98.  To  this  we  cannot  yield  oar  as- 
sent If  by  clause  66  the  Legislature  Intend- 
ed to  delegate  to  dtles  and  villages  the  en- 
tire police  power  of  the  state,  the  special 
clauses  above  referred  to  granting  police 
power  over  certain  enuUierated  subjects  and 
occupations  are  wholly  unnecessary.  .Where 
all  or  nearly  all  of  the  ordinary  police  pow- 
ers are  made  the  subjects  of  express  grants, 
only  such  additional  ones  can  be  exercised 
under  a  genera!  grant  of  police  power  as  are 
absolutely  essential  to  the  welfare  of  the 
community.  Smith  on  Mun.  Corp.  {  1320; 
Horr  &  Bemls  on  Mun.  Police  Ordinances,  | 
211.  The  specific  mention  tn  the  various 
clauses  of  section  62  of  certain  enumerated 
subjects  with  reference  to  which  the  city 
may  exercise  the  police  power  is,  under  a 
well-known  canon  of  construction,  the  exclu- 
sion of  all  other  subjects.  City  of  Cairo  t. 
Bross,  101  111.  476:  Thomas  v.  West  Jersey 
Railroad  Co.,  101  U.  S.  82,  25  L.  Ed.  960. 

Clause  66,  which  purports  to  delegate  gen- 
eral police  power  to  cities,  must  be  constru- 
ed in  connection  with  other  clauses  of  said 
section  62  which  specifically  enumerate  the 
various  subjects  In  reference  to  which  the 
police  control  is  given.  Thus  construed,  the 
general  language  of  clause  66,  to  "pass  and 
enforce  all  necessary  police  ordinances," 
means  that  this  power  can  only  be  exercised 
in  reference  to  such  subjects  and  occupations 
as  are  enumerated  In  other  specific  clauses 
of  the  section.  In  other  words,  clause  66 
Is  Intended  to  give  cities  and  villages  the 
power  to  "pass  and  enfol^ce  all  police  ordi- 
nances" which  may  bb  necessary  In  refer- 
ence to  the  subjects  and  occupations  the  reg- 
nlatlon  and  control  of  which  are  by  other 
spedfle  clauses  expressly  delegated  to  such 
mnnlclpalltles.  That  clause  is  not  a  general 
delegation  of  all  the  police  power  of  the 
state,  which,  If  given  t»  them,  would  au- 
thorise cities  and  villages  to  pass  and  en- 
force all  police  ordinances  upon  any  and  all 
subjects,  without  regard  to  any  other  specific 
delegation  of  power.  If  such  comprehensive 
meaning  be  j^ven  to  this  general  grant  of 
power,  ttien  a  city  council,  within  its  terri- 
torial jurisdiction.  Is  co-ordinate  with  the 
state  Legislature  so  far  as  the  enactment 
and  enforcement  of  general  police  regula- 
tions are  concerned.  Again,  if  the  construc- 
tion contended  for  be  sound  law,  the  question 
of  the  power  of  a  dty  to  pass  any  police  reg- 
ulation could  not  arise  in  reference  to  any 
ordinance  of  that  character,  and  yet  this 
court  has  frequently  dedared  such  ordlnancS 
es  void  for  want  of  power  in  the  munldpali- 
ty  to  pass  them.  We  are  not  nnmlndfnl  of 
the  rule  that  a  statute  should  be  so  constru- 
ed as  to  give  every  part  its  appropriate  force 
and  meaning,  and  that  the  maxim  ejusdem 
generis  cannot  he  Invoked  to  nnlllfy  or  de- 
stroy the  meaning  of  general  terms  or  pro- 
visions. Misch  V.  RuaselU  186  111.  22,  26  N. 
V.  628,  12  L.  R.  A.  125. 

The  c(»structlon  wblcb.we  have  placed 


upon  clause  66  does  not  leave  It  without 
force  and  meaning.  It  serves  the  purpose  of 
removing  any  doubts  that  might  otherwise 
arise  as  to  the  extiat  of  the  Implied  powers 
granted  respecting  the  specific  things  enu- 
merated. Statutes  granting  powers  to  mu- 
nicipal corporations  are  strictly  construed, 
and  any  fair  and  reasonable  doubt  as  to  the 
existence  of  the  power  is  resolved  against 
the  munldpallty  dalming  the  right  to  ex- 
erdse  It  Seeger  v.  Mueller,  188  HI.  86,  24 
N.  E.  61S<  The  maxim  e^nsdem  generis  Is 
especially  applicable  to  all  statutes  requir- 
ing a  strict' construction.  In  re  Swlgert,  119 
111.  83,  6  N.  B.  469.  We  think  that  this  con- 
struction Is  Bui^ported  by  dity  of  Chicago  v. 
Collins,  175  111.  445,  61  N.  E.  907,  49  L.  R.  A. 
408,  67  Am.  St  Rep.  224,  and  Harder's  Stor- 
age Co.  V.  City  of  (Aicago,  £35  la  08,  8S  N. 
E.  245,  whldi  are  known  «a  the  "wheel  tax 
cases."  In  the  Collins  Case  tbia  cottrt  had 
tmder  confederation  the  vhlldlty  of  an  or- 
dinance providing  that  all  velildes  used  upon 
the '  streets  of  the  dty.  Including  those  for 
private  use  and  pleasure,  sbottld  pay  an  an- 
nual license  fee  and  obtain  a  tag  sbowlnjg 
the  payment  of  audi  license  fee,  and  pro- 
viding for  a  fine  of  not  less  than  $10  nor 
more  than  $50  for  using  any  wheeled  ve- 
hicle propelled' by horae  power  or  by  the 
rider,  wltbovt  having  a  Ucense  so  to  do. 
This  ordinance  was  held  void  by  this  court 
because  there  was  no  express  power  granted 
to  Ucense  and  regulate  the  use  of  v^icles  up- 
on the  streetSi  notwithstanding  the  general 
language  of  dause  66  whs  then  In  the  stat- 
ute as  It  Is  now.  After  the  decision  In  the 
Collins  Case,  the  Legislature,  In  1907,  amend- 
ed the  law,  and  spedfically  authorised  citiee 
and  vUlages  "to  direct,  license  and  control 
all  wagons  and  other  vehldes  conveying  loads 
within  the  city,"  etc.  After  the  statute  was 
amended,  the  city  passed  another  ordinance 
somewhat  similar  to  the  one  that  was  held 
invalid  in  the  Collins  Cue.  Tills  last  ordi- 
nance came  before  this  court  in  the  Harder's 
Storage  Co.  Case  and  was  bdd  valid,  and 
the  Collins  Case  was-  distinguished  on  the' 
ground  that  the  statute  had  been  changed  so 
as  to  confer  the  power  since  the  Collins  Case 
was  dedded. 

Defendant  In  error  contends  that  the  hotel 
business  is  Impressed  with  a  public  Interest, 
and  for  that  reason  It  Is  subject  to  control 
and  regulattoo  under  the  police  power.  The 
case  of  Munn  v.  People,  94  U.  S.  113,  24  L. 
Ed.  '77,  Is  relied  on  as  establishing  this  con- 
tention. In  that  case,  on  page  125,  94  U.  S., 
24  L.  Ed.  77,  Mr.  Chief  Justice  Waite,  speak- 
ing for  the  majority,  said:  "This  brings  us 
to  Inquire  as  to  the  principles  upon  which 
this  power  of  regulation  rests,  in  order  that 
we  may  determine  what  Is  within  and  what 
without  its  operative  efTect  Looking,  then, 
to  the  common  law,  from  whence  came  the 
right  which  the  Con8tltntl<»i  protects,  we 
find  that  when  private  pit^>erty  Is  'affected 
with  a  public  Interest  It  ceases  to  be  Juris 
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prlvati  only.',  •  •  • .  Pfoperty  does  be- 
come clothed  w}tb  a  public  interest  when 
used  in  a  manner  to  make  it  of  pnbllc  con~ 
sequence  and  affect  the  community  at  large. 
When,  therefore,  one  devotea  his  property  to 
a  use  In  which  the  public  has  an  interest,  be, 
in  effect,  grants  to  the  public  an  Interest  in 
that  use  and  must  submit  to  be  controlled  by 
the  public  for  the  common  good,'  to  the  ex- 
tent of  the  Interest  he  has  thua.  created. 
He  may  withdraw  his  grant  by  disooiltlnBlng 
the  nse^  but  so  long  as  he  matntaina  tlie  use 
he  nuiat  submit  to  the  control." 

It  may  be  conceded  that  the  btuinesti  of 
imikfi^jer  is  not  strictly  Juris  pilrati,  and 
that  Itita*  an  aspect  of  public  interest  which 
would  warran<:  tiw  Legislature  la  passing  an 
act  for  the- regulation  of  snoh  businesB,  or  we 
may  mitix  safety  go  one  step  farther  and 
concede  that  this  power  exists  In  the  Iteg- 
Islature,  and  that  it  may  be  either  exercised 
by  It  directly  or  delegated  to  municipalltlea, 
but  the  answer  to  this  contention  is  that  the 
power  to  licoise  and  regulate  hotels  has.  not 
been  exercised  by  the  Legislature  directly 
nor  has  It  anthorlaed  Its  exercise  by  cities 
and  Tillages.  What  was  said  in  the  Mann 
Case  was  with  reference  to  the  licensing  and 
regulation  of  public  grain  elevators  under  a 
statute  passed  by  Una  Legislature^  but  it  te 
not  an  authority^  supporting  the  position  of 
defendant  In  error  that  the  general  police 
power  of  the  state  may  be  exercised  by  mu- 
nicipalities without  express  and  specific  1%- 
islatlve  ailthoiityj  If  the  ordinance  in  ques- 
tton  was  an.  act  «f  tlie  Legislature,  or  if  it 
had  been  'passed  by  the  dty  pouncil  In  puc- 
suance  of  express  authority  from  the  IJegla- 
lature;  then  the  doctrine  of  the  Mnnn  Case 
and  other  authorltiea  rdled  upon  by  the  de- 
fendant in  error  woald  be  in  point. 

There  ate  ctbeV.  abjections  urged  .by  plain- 
tiff in  error  to  the  lordinance  in  qnestion,  but, 
ta  Tiew  of  the  conclusion  we  have  reached  in 
respect  to  the  power  of  the  city  .to  pass  the 
ordinance,  it  is  not  necessary  to  Consider  any 
other  Question. 

We  are  of  the  opinion  that  the  «rdinance 
under  which  plaintiff  In^  error  was  convicted 
is  void  in  its  entirety  for  want  of  power  In 
the  city  to  pass  It 

The  Judgment  of  the-  municipal  court  of 
Chicago  will  bereversedi 

Judgment  reversed. '  •' 

CARTBB,  J.,  dlsaentiBi, 


(248  nV  «3) 

CITI.  OP  CHICAGO  et  al.  v.  TRIBUNE  00 

(Supreme  Court  of  Illinois.    Dee.  21,  1910. 

Bebeariag  Denied  Feb.  10, 1811.) 

1.  Schools  ahd  Sohool  Distbiois  ({  15*)— 

SCBOOI,  PBOPBBTy— COHBHTUraONAI.  PbOVI- 
SI0N8. 

Const  art  ,8,  |  2,  providing  that  property 
donated,  granted,  or  received  for  scbools  and  the  •■ 


proceeds  thereof  shall  be  applied  to  the  objects 
loT  which  the  gifts  or  grants  are  made,  places  it 
beyond  the  power  of  the  Legislature  to  divert 
school  fnnds,  granted  to  the  state,  to  any  other 
purpose  than  the  support  of  the  schools,  but  a 
lease  of  school  lands  for  a  long  term  subject  to 
revaluation  at  specified  intervals,  and  sabse- 
qnent  agreements  waiving  the  right  to  reval- 
uation and  stipulating  for  a  fixed  annual  rent, 
do  not  divert  school  lands  in  the  absence  of  any 
evidence  that  the  rent  has  not  been  or  is  not 
intended  to  be  faithfully  applied  for  the  use  of 
the  schools,  even  if  sudt  misconduct  could  af- 
fect the  leasee  not  at  fault.' 

[£U.  Note.— For  other  cases,  see  Scbools  and 
School  Districts,  Cent  Dig.  {|  17-22;  Dec.  Dig. 
i  15.^] 

2.  Constitution  AL  Law  (§  278*)— Dint  Pbo- 
CEss  OF  Law— Taking  of  Pbopebtt. 

The  acts  of  the  board  of  education  of  a  city 
controlling  the  school  lands  within  the  city  in 
leasing  school  lands  for  a  long  term,  with  the 
right  of  revaluation  at  designated  periods,  and 
in  subaequently  agreeiiw  for  a  fixed  annoal  rent 
for  the  whole  term,  and  waiving  the  ri^t  of  re- 
valuation in  consideratioD  of  the  lessee  making 
valuable  improvements  on  the  land,  are  not 
violative  of  the  fourteenth  amendment  to  tiie 
federal  Constitution  on  the  ground  that  by  sur- 
rendering to  the  leasee  the  benefit  of  future  in- 
crease in  the  value  of  the  property,  there  is  a 
taking  of  property  without  due  process  of  law, 
the  surrender  of  the  right  of  revaluation  being 
supported  by  a  valhable  consideration. 
.[Ed.  Note.— For  other  cases,  see  Constitution- 
al. Law,  Dec.  Dig.  J  278.*] 

8.  Public  Lands  (f  «•)- School  Lands— 
Obarts  by  B*bdbbal  Oovebnmbnt— Effect. 
The  granting  by  Oongtegg  to  the  state  of 
school  lands  subject  to  the  condition  that  the 
state  shall,  by  inerocable  ordinance,  exempt 
from  taxes  all  land  sold  by  the  United  States  for 
five  yean  after-  the.  date  of  sale,  and  bounty 
lands  held  by  patentees  or  their  heirs  for  three 
years  from  the  date  of  the  patents,  and  that 
lands  of  noni^sIdentB  shall  not  be  taxed  higher 
than  lands  of  residents,  and  accepted  by  the 
state  on  the  specified  conditions,  did  not  make 
the  state  a  trustee  of  a  charitable  use,  but  the 
school  lands  may  be  leased  or  sold  as  the  Leg- 
islature may  provide. 

lEd.  Note.— For  other  cases,  see  PubUc  lands, 
Dec  Dig.  I  64.*) 

4.  Statutes  (|  188*)— Constbuctiok  —  Mxan- 
'iHO  of  Wobds.  - 

The   words   used  in  a  statute  are  to  be 
.taken  in  their  ordinary  acceptation. 
.    [Ed.    Note.— For   other   cases,    see   Statutes. 
Cent.  Dig.  §i  28ft-281;  Dec  Dig.  §  18&i] 

5.  Public  Lands   ({  66*)— School  Lands- 
Sales— Leases. 

A  lease  of  schaol  lands  by  the  board  of  ed- 
ucation of  a  city  controlling  the  lands  for  a  term 
of  over  80  years  conditioned  on  revaluation  at 
designated  periods,  modified  by  a  subsequent 
agreement  waiving  revaluation,  and  fixing  an 
annual  rent  for  the  entire  term,  is  not  a  sale, 
but  a  mere  lease,  though  the  act  as  to  Judg- 
ments declares  that  leasehold  estates,  when  the 
unexpired  term  exceeds  five  years,  shall  be  in- 
cluded in  the  term  "real  estate,"  and  though  the 
conveyance  act  includes  leases  like  the  lease  in 
question. 

[Ed.  Not«.— For  other  cases,  see  Public  Lands. 
Dec  Dig.  i  65.*] 

6.  PtTBLio  Lands  (J  55*)— School  Lands— 
Lkases-^Iatificiation.     , 

Where  modifications  .in  a  lease  of  school 
lands  were  voidable  at  the  election  of  the  school 
ofiScers,  their  subsequent  ratification  constituted 
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an  election  to  confirm  the  modifications  so  as  to  < 
render  them  binding. 

[Ed.  Note.— For  other  caiea,  gee  Public  Lands, 
Dec.  Dig.  I  65.*] 

7.  Tbusts  (f  237*)  —  Acts  of  Trustees  — 
Rights  of  Beneficiabies— Ratification. 

Where  trustees  Iiaving  duties  to  discharge 
for  a  beneficiary  enter  into  a  contract  with  one 
of  the  trustees,  the  beneficiary  may  determine 
whether  the  contract  is  fair  and  confirm  or 
avoid  it,  according  to  bia  own  judgment 

[Ed.  Note.— For  other  cases,  see  Trusts.  Gent. 
Dig.  fS  262,  325,  844;  Dec  Dig.  i  237.*] 

8.  Tbubts  (S  231*)  —  Aot8  of  Tbubtem  — 
Rights  of  Beneficiabees. 

One  occnpying  a  trust  relation  cannot  place 
himself  in  a  position  which  ^11  subject  him  to 
conflicting  duti^  or  expose  him  to  Uie  tempta- 
tion oil  acting  contrary  to  the  interest  of  the 
party  to  whom  he  owes  a  duty. 

[EJd.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  §§  330-3K;  Decy  Dig.  {  231.*] 

9.  Schools  awd  School  Distbicts  (J  80*) — 
Officers— Cokteaotb—Aots  of  Boabd  of 
Education— VAtiDiTT: 

Where  the  board  of  education  of  a  city 
enters  into  contracts  with  one  of  its  members 
as  a  representative  of  a  third  person,  the  con- 
tracts are  voidable  at  the  election  of  the  board. 
[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  {  80.*] 

10.  Public  Lands  (8  65*)— School  Lands- 
Acts  OF  BoABD   OF  Education— Validity. 

The  fact  that  one  of  the  members  of  the 
board  of  education  of  a  city  who  acted  with  the 
board  in  executing  agreements  modifying  a  lease 
of  school  lands  had  been  employed  by  the  lessee 
as  attorney  for  particular  cases,  did  not  make 
the  agreements  voidable  on  the  ground  that 
such  member  was  a  representative  of  the  lessee 
in  the  transaction. 

[Ed.  Note.— For  other  eases,'  see  Public  Lands, 
Dec.  Dig.  {  55.*} 

11.  Public  Lands  (8  55*)— School  Lands- 
Leases— Modifications— Fbaud. 

In  a  suit  to  set  aside  a  lease  of  school  lands 
as  modified  by  subsequent  agreements,  whereby 
the  revaluation  clause  in  the  lease  was  waived, 
evidence  held  not  to  show  that  the  waiver  of  the 
revaluation  clause  was  fraudulent. 

[EM.  Note.— For  other  cases,  see  PabUc  Lands, 
Dec.  Dig.  I  66.*] 

Appeal  from  Circuit  Court,  Cook  Connty; 
Charles  M.  Walker,  Judge. 

Suit  by  the  City  of  Chicago,  in  trust  for 
tbe  use  of  schools,  and  another  against  the 
Tribune  Company.  From  a  decree  for  de- 
fendant, plaintlfTs  appeal.    Affirmed. 

Clarence  N.  Ooodvrin,  Frank  Hamlin,  and 
Angus  Roy  Shannon,  for  appellants.  Isham, 
Lincoln  &  Beale  and  Donald  L.  Morrill,  for 
appellee. 

CABTWRIGHT,  J.  The  title  to  school 
lands  In  the  dty  of  Chicago  Is  vested  in  the 
city  by  a  grant  from  the  state  in  trust  for 
the  use  of  schools,  and  tbe  control  and  man- 
agement of  tlie  same  are  vested  In  a  board 
of  education  of  21  members,  subject  to  con- 
trol by  the  Legislature  and  with  powers  der 
fined  by  the  statute.  On  May  8,  1880,  tbe  ap- 
pellee, the  Tribune  Company,  was  occupying 
under  an  existing  lease  lots  12,  13,  and  14  in 


block  142,  In  School  Section  addition  to  Chi- 
cago, which  was  school  property,  and  had  Im- 
proved the  same  with  a  bnildlng,  which  it 
occupied  for  the  purposes  of  Its  business.  Os 
that  day  the  board  of  education,  one  of  the 
app^ants,  having  the  right,  by  a  proTision 
of  the  school  law,  to  lease  the  property,  exe- 
cuted a  lease  to  the  Tribune  Company  for  a 
term  of  50  years,  at  an  annual  rental  of  $7,- 
776  for  the  first  6  years,  and  thereafter  at  an 
annual  rental  of  6  per  cent  of  valuations 
made  every  6  years  by  appraisement  Un- 
der this  lease  an  appraisement  was  made  in 
1885,  which  was  the  subject  of  litigation  be- 
tween the  parties,  and  on  June  15,  1888,  the 
board  of  education  and  the  Tribune  Com- 
pany executed  an  agreement  reclttng  the  dis- 
pute between  thO'  parties  and  the  making  of 
said  agreement  for  the  purpose  of  compro- 
mising and  adjusting  the  matters  In  dispute. 
That  agreement  extended  the  term  to  May 
8,  1985,  and  changed  the  revaluation  periods 
from  6  years  to  10  years,  the  first  appral^ 
al  to  be  made  In  1895  and  each  appraisal  to 
stand  for  10  years.  It  was  therein  agreed 
that  the  lease  as  so  changed  should  stand  in 
full  force  and  effect  The  rent  was  payable 
quarterly  in  advance,  and  the  Tribune  Com- 
pany paid  rent  on  the  basis  of  6  per  cent  of 
the  appraised  valuation.  Under  the  lease 
another  appralsemoit  was  to  be  made  on 
May  8,  1895,  and  the  appraisers  then  fixed 
the  value  of  the  three  lots  at  4'50O,O0O  and 
the  rental  for  the  ensuing  10  years  at  $30,- 
000  per  year.  There  were  negotiations  be- 
tween the  Tribune  Compttny  and  the  commit- 
tee of  the  boa^cA  of  education  for  a  iflxed  and 
certain  rental  for  the  remainder  of  the  term, 
and  on  May  80,  1896,  the  board  of  education 
and  the  Tribune  Ccmipany .  raitered  into  an 
agreement  fixing  snch  yearly  rental  at  $90,^ 
000  from  May  8,  1895,  to  May  8,  1905,  and  a 
yearly  rental  of  $31,600  for  each  of  the  i» 
malning  80  years  of  the  term,  all  payaUe  in 
equal  quarterly  payments  la  advance.  The 
board  of  education  waived  tbe  revaluations, 
and  It  was  provided  that  except  as  so  chang- 
ed, the  lease  of  1880  and  the  supplemental 
agreement  of  1888  should  stand  and  be  in  full 
force  and  effect.  There  were  leases  of  lots 
15,  16,  and  17  in  the  same  block  similar  to 
the  one  held  by  the  Tribune  Company  and 
which  had  been  extended,  to  1985,  but  still 
provided  for  revaluations  -  every  10  years. 
The  appraisement  of  these  lots  on  May  8, 
1895,  was  $84,000  each,  cadi  value,  and  the 
annual  rental  for  the  10-year  period  follow- 
ing was  $5,040  each.  On  November  17,  1897, 
the  Tribune  Company  had  acquired  the  leas- 
es of  lots  15  and  18,  and  on  that  day  the 
board  of  education  and  the  Tribune  Company 
entered  into  an  agreement  reciting  that  the 
company  owned  the  leasehold  tn  lot  15  un- 
der a  lease  to  Thomas  Mackin  and  the  lease- 
hold In  Ipt  16  under  a  lease  to  Samuel  Greg- 
sten,  and  the  company  agreed  to  pay  as  rent 


•For  other  csafc  »ee  suae  topic  and  section  NUMBSR  In  Deo.  Dig.  &  An.  Dig.  K«r  No.  Series  *  Rap'r  Indnaa 


Digitized  by  VjVJVJV  IC 


111.) 


OITT  OP  CHICAGO  t.  TRIBUNE  00. 


759 


for  said  lots  $10,080  a  year  from  February 
8,  1898,  until  May  8,  1905,  and  an  annual 
rental  for  tbe  balance  of  the  term  of  $10,580. 
The  board  of  education  waived  the  revalua- 
tion clauses  In  the  leases,  and  in  considera- 
tion thereof  the  Tribune  Company  agreed  to 
put  Improvements  on  the  Ave  lots  of  the  val- 
ue of  not  less  than  $300,000.  The  leases,  ex- 
cept as  modified  by  the  agreement,  were 
confirmed  and  declared  to  be  in  full  force 
and  effect.  The  Tribune  Company  also  ac- 
quired the  leasehold  of  lot  17,  and  on  De- 
cember 14,  1899,  the  board  of  education  and 
the  Tribune  Company  made  a  further  agree- 
ment, by  which  the  company  agreed  to  pay 
an  annual  rent  for  that  lot  of  $5,040  from 
February  8,  1900,  to  May  8,  1905,  and  for 
each  of  the  next  10  years  $5,292,  and  an  an- 
nual rental  of  $5,556.60  for  each  of  the  re- 
maining 70  years  of  the  term.  The  t>oard 
of  education  waived  the  revaluation  clause 
In  the  lease  of  that  lot,  and  the  Tribune  Com- 
pany agreed  to  erect  a  new  building  on  the 
sbc  lots  to  cost  not  less  than  $400,000.  This 
agreement  ratified  and  confirmed  all  the  pre- 
ceding leases,  supplemental  leases,  and  agree- 
ments, and  provided  that  they  should  stand 
and  be  in  full  force  and  effect  as  modified. 
The  Tribune  Company  erected  a  building  on 
the  premises  for  about  $1,800,000  and  paid 
rent  quarterly  in  advance  at  the  rates  speci- 
fied In  the  leases  and  agreements  as  modi- 
fled.  The  dty  of  Chicago  afterward  filed  the 
bill  in  this  case  asking  the  court  to  set  aside 
an  the  said  leases,  instruments  and  agree- 
ments, and  the  board  of  education  was  add- 
ed as  a  complainant,  by  amendment,-  in  1907. 
The  bill  and  amended  bill  were  answered, 
and  the  Issues  were  referred  to  a  master  in 
chancery,  who  took  the  evidence  and  reported 
in  favor  of  the  defendant  on  all  the  issues 
of  fact,  and  recommended,  as  a  conclusion  of 
law,  that  the  bill  should  be  dismissed  for 
want  of  equity.  The  chancellor  heard  and 
considered  the  evidence  on  exceptions  to  the 
report  of  the  master,  overruled  the  excep- 
tions and  dismissed  the  bill  for  want  of  equi- 
ty. The  complainttBts  prayed  an  appeal,  and 
alleged  that  the  Instruments  in  question  were 
executed  in  violation  of  the  state  and  federal 
Constitutions  and  had  the  effect  to  deprive 
them  of  constitutional  rights.  The  appeal 
was  therefore  allowed  to  this  court  and  was 
perfected. 

Section  2  of  article  8  of  the  Constitution 
provides  that  all  property  donated,  granted, 
or  received  for  schools,  and  the  proceeds 
thereof,  shall  be  faithfully  applied  to  the  ob- 
jects for  which  Buch  gifts  or  grants  were 
made,  and  It  Is  assigned  for  error  that  the 
modifying  agreements  of  1895,  1897  and  1899 
violated  that  provision  by  diverting  school 
property  from  the  objects  for  which  it  was 
granted,  and  also  violated  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States  by  surrendering  to  the  defendant,  with- 
out eonslderatden,  the  benefit  of  future  in- 
crease  in  the  value  of  the  property  and 


amounted  to  a  taking  of  property  without 
due  process  of  law.  So  far  as  section  2  of 
article  8  of  the  Constitution  is  concerned, 
there  was  no  allegation  in  the  bill  and  no 
evidence  produced  tending  to  show  that  the 
rent  had  not  been  or  was  not  intended  to  be 
faithfully  applied  by  the  board  of  education 
to  the  use  of  the  schools,  even  if  misconduct 
of  that  kind  would  affect  the  defendant  with- 
out his  fault  The  constitutional  provision 
puts  it  beyond  the  power  of  the  Legislature 
to  divert  school  lands  to  any  other  purpose 
than  the  support  of  the  schools,  but  there  has 
been  no  diversion  of  this  property  to  any 
other  purposft  We  are  unable  to  perceive 
any  connection  between  the  fourteenth  amend- 
ment'to  the  Constitution  of  the  United  States 
and  the  agreements  sought  to  be  set  aside, 
and  It  Is  not  true  that  the  right  to  revalua- 
tions was  surrendered  or  given  away  with- 
out a  valuable  consideration. 

It  is  also  contended  that  the  agreements 
were  In  violation  of  the  compact  created  by 
the  act  of  Congress  ol  April  18,  1818,  c.  67, 
§  6,  3  Stat  430,  offering  to  the  constitutional 
convention  held  at  Kaskaskia  section  16 
In  every  township  for  the  use  of  schools  and 
the  acceptance  of  the  same  by  the  conven- 
tion on  August  26,  1818.  Counsel  say  that 
the  school  lands  In  Chicago  are  held  by  the 
city  under  a  donation  from  the  government 
for  a  charitable  use,  and  that  the  agreements 
constitute  a  gross  breach  of  the  trust.  The 
proposition  of  Congress  was  to  grant  the 
school  lands  to  the  ^tate,  together  with  other 
things,  subject  to  the  conditions  that  the 
state  should  by  an  Irrevocable  ordinance  ex- 
empt from  taxes  lands  sold  by  the  United 
States  for  five  years  after  the  day  of  sale 
and  bounty  lands  held  by  tht  patentees  or 
their  heirs  for  three  years  fiom  the  date  of 
the  patents,  and  that  lands  of  nonresidents 
should  never  be  taxed  higher  than  lands 
of  residents  of  the  state.  The  question 
whether  the  compact  made  the  state  the  trus- 
tee of  a  charitable  use  was  decided  in  Brad- 
ley V.  Case,  3  Scam.  585,  where  It  was  held 
that  the  state  purchased  the  lands  for  a 
valuable  consideration  by  surrendering  two 
important  rights  of  sovereignty;  that  the 
United  States  was  not  and  never  had  been  a 
donor  for  charitable  purposes  and  had  no 
right  whatever  to  control  the  lands  vested 
in  the  state.  The  doctrine  of  that  case  was 
reiterated  in  Trustees  of  Schools  v.  SchroU, 
120  ni.  509,  12  N.  K  243,  «0  Am.  Rep.  575, 
and  adhered  to  in  Black  v.  Chicago,  Burling- 
ton &  Qulncy  Railroad  Co.,  287  111.  600,  86  N. 
D.  1065.  School  lands  are  not  held  by  the 
state  as  trustee  for  a  charitable  use,  and 
they  may  be  leased  or  sold,  as  the  Legisla- 
ture may  provide.  The  school  law  of  1872, 
and  each  subsequent  act  haA  provided  that 
the  board  of  education  may  lease  such  prop- 
erty, o^  the  city  may  sell  It,  upon  request  of 
the  board.  There  was  no  violation  of  any 
(iompaet  or  agreement  with  the  United  States'.' 

It  IS  next  argued  ^^^f^J^f^^^i^ 
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tended  until  1985,  amounted  to  a  sale  of  the 
property,  which  was  beyond  the  power  of 
the  board  of  education,  and  the  basis  of  the 
argument  Is  that  the  terms  were  long.  Re- 
liance la  placed  upon  the  act  in  regard  to 
Judgments,  which  declares  that  leasehold  es- 
tates, when  the  unexpired  term  exceeds  five 
years,  shall  be  Included  In  the  term  "real 
estate,"  as  used  in  that  act,  and  also  upon' 
the  conveyance  act,  as  including  leases  like 
these.  The  question  raised  as  to  the  nature 
or  quality  of  a  leasehold  estate  has  little  or 
nothing  to  do  with  the  question  whether 
these  leases  constituted  a  sale  of  the  prop- 
erty. A  decision  that  a  l^se  for  a  long 
term  is  personal  property  or  a  chattel  real, 
or  real  estate  proper,  would  not  affect  the 
qnestlon  whether  the  Instrument  is  a  lease 
or  a  Bale.  Words  used  in  the  statute  are 
to  be  taken  In  their  ordinary  acceptation, 
and  a  lease,  although  for  a  long  term, 
with  payments  of  annual  rent,  is  not  a 
sale,  which  is  a  grant  of  absolute  owner- 
ship. These  leases  were  for  a  fixed  and  de- 
terminate period,  conditioned  upon  the  pay- 
ment of  fixed  annual  rental,  and  bare  all 
the  characteristics  of  a  lease  and  none  of  the 
features  of  a  sale. 

It  is  also  urged  that  the  agreements  were 
unfair,  improvident,  and  fraudulent,  and 
therefore  ought  to  be  set  aside.  It  is  charg- 
ed that  the  modifications  made  in  1896  and 
1897  were  fraudulent  and  voidable  In  law 
becanse  one  Alfred  8.  Trude  was  a  member 
of  the  board  of  education  and  acted  In  the 
matter  and  was  also  attorney  for  the  de- 
fendant. He  was  not  a  member  of  the, board 
in  1899,  when  the  last  modification  was 
made  and  all  the  leases  were  ratified  and 
confirmed  by  the  board  of  education,  so  that 
the  validity  of  the  leases  does  not  depend 
upon  his  action.  If  the  modifications  were 
voidable  at  the  election  of  the  board,  their 
ratification  years  afterward  would  constitute 
an  election  to  confirm  them.  However,  the 
question  raised  deserves  consideration,  and 
we  are  of  the  opinion  that  the  leases  were 
not.  voidable  on  the  ground  alleged.  Trude 
was  an  attorney  at  law,  and  had  l>een  em- 
ployed by  the  defendant  in  various  libel  suits 
covering  a  number  of  years,  but  his  employ- 
ment was  specific  for  the  particular  cases, 
and  he  was  never  employed  by  the  defend- 
ant in  relation  to  Its  business  affairs  or 
any  other  matters  than  those  specified.  He 
was  not  an  officer  of  the  defendant  nor  aa- 
tborlzed  to  act  for  it  except  in  the  de- 
ffflise  of  suits  for  a  particular  class  of  torts, 
and  be  was  no  more  a  representative  of 
the  defendant  than  any  attorney  is  the  rep- 
resentative in  business  affairs  of  a  client 
who  habitually  employs  him  In  litigated 
cases.  There  is  a  controversy  between  coun- 
sd  concerning  the  law  in  cases  where  trus- 
tees, or  a  body  or,  board  occupying  the  same 
position  and  having  duties  to  discharge  for 
a  tteneflciary,.  enter  into  a  contract  with  a 


party  who  Is  one  of  the  trustees  or  a  member 
of  the  body  or  board,  or  who  is  represented 
by  a  member  authorized  to  act  for  Urn,  and 
there  is  some  difference  of  opinion  betfveen 
different  courts  on  that,  question.  Some 
courts  have  held  that  If  the  vote  of  the  party 
or  his  representative,  as  a  member  of  the 
body  or  board,  was  not  necessary  to  the  con- 
tract, and  the  contract  i?  such  that  the  court 
considers  it  fair  and  Just,  it  will  be  sns- 
tained.  In  that  view  contracts  are  made  or 
unmade,  according  to  the  Judgment  of  the 
court  concerning  the  fairness  of  the  contract, 
if  the  act  of  the  interested  party  or  his  rep- 
resentative was  not  essential  to  the  making 
of  the  contract  It  seems  to  us  a  better 
rule  that  the  beneficiary  shoold  be  allowed  to 
judge  whether  the  contract  is  fair  and  favor- 
able to  his  interests  and  to  confirm  or  avoid 
It  according  to  his  own  Judgment  rather  than 
to  have  the  court  determine  ttie  question  for 
htm,  and  ordinarily  no  one  can  say  that 
there  would  have  been  a  majority  sufficient 
to  do  the  act  if  the  interested  member  had 
performed  his  duty  and  used  his  best  efforts 
for  the  one  to  whom  he  owed  the  obligation. 
The  general  rule  is,  that  one  occupying  a 
trust  relation. cannot  place  himself  in  a  posi- 
tion which  would  subject  him  to  conflicting 
duties  or  expose  him  to  tlie  temptation  of 
acting  contrary  to  the  interests  of  the  party 
to  whom  he  owes  a  duty.  We  regard  the 
rule  governing  trustees,  and  tiiose  occupying 
confidential  relations  generally,  as  the  better 
one.  Aberdeen  Railway  Co.  v.  Blaikie,  •! 
Macq.  461;  People  v.  Township  Board,  11 
Mich.  222;  Nunemadier  v.  City  of  Lonlsvllte^ 
98  Ky.  334,  32  S.  W.  1091;  Traction  Co.  v. 
Board  of  Public  Works,  59  N.  J.  law  431, 
29  Aa  163;  City  of  rt  Wayne  y.  Rosenthal, 
75  Ind.  156,  39  Am.  Rep.  127 ;  Ashley  T.  Kin- 
nan  (Sup.)  2  N.  Y.  Supp.  674.  If  the  board 
of  education  was,  in  fact,  entering  Into  con- 
tracts with  one  of  Its  own  members  as  a  rep- 
resentative of  the  defendant,  we  think  the 
contract  would  be  voidable  at  the  election  of 
the  complainants,  but  the  relation  of  Trude 
to  the  defendant  was  not  such  %b  would 
make  him  its  representative  in  the  transac- 
tion. Perhaps  a  fine  sense  of  propriety 
would  lead  one  who  is  habitually  employed 
by  another,  or  with  whom  be  has  profitable 
business  relations,  to  withdraw  entirely  from 
any  participation  in  a  matter  in  which  such 
person  is  concerned,  and  if  he  does  act,  per- 
haps the  contract  would  receive  a  closer 
scrutiny  than  It  otherwise  would.  We  do 
not  regard  the  modifications  of  1895  and 
1897  as  voidable  on  account  of  the  participa- 
tion of  Trude,  leaving  out  of  view  the  ratifi- 
cation In  1899. 

Finally,  it  is  contended  that  the  waiver  of 
the  revaluation  clause  In  the  leases  was 
frandul^t,  as  a  matter  of  fact,  because  the 
school  fund  was  thereby  deprived  of  increas- 
ed rentals  In  tlie  future  which  would  result 
from  levalnatlona.    There  bad  been  a  great 
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advance  In  tbe  Talae  of  the  property,  bat 
whether  there  would  be  farther  adrances,  or 
the  extent  of  them,  was  pardy  guesswork 
and  speculation;  but  If  each  advances  could 
be  reasonably  expected,  the  evidence  was 
conclusive  that  leases  with  revaluation  elans- 
€8  had  been  generally  abandoned  as  being 
unfavorable  to  the  making  of  valuable  Im- 
provements on  leased  property  and  objection- 
able In  many  other  respects,  which  were 
stated  by  many  disinterested  witnesses  Of 
large  experience.  It  is  not  necessary  to  go 
Into  the  reasons  given  in  detail  by  tiie  wit- 
nesses, which  are  entirely  satisfactory  and 
support  their  conclusions.  The  defendant,  in 
consideration  of  tbe  waiver  of  revaluations 
and  a  fixed  and  certain  rental,  agreed  to 
erect  on  the  lots  buildings  to  cost  not  less 
than  $400,000,  and,  in  fact,  did  erect  a  baild- 
Ing  that  cost  about  $1,800,000. 

The  charges  of  fraud  and  unfiiir  dealing, 
and  of  the  consequent  invalidity  of  the  leas- 
«8  and  tbe  modifications  of  the  same,  are 
without  any  basis  in  the  evidence,  and  we 
do  not'  see  how  the  chancellor  could  have 
reached  any  diffwent  conclusion.  The  charg- 
es of  the  bill  not  being  sustained  by  tb« 
proof,  the  chancellor  did  right  In  dismiss- 
ing It 

Tbe  decree  is  affirmed. 
.  Decree  affirmed. 

(348  in.  lis.) 
PEOPLE  «  rel;  LE!B,   Coanty  Collector,  v. 

CHICAGO  &  B.  I.  B.  CO. 

'{Srrpreme  Court  of  Illinois.    D6C.  21, 1910.    Be- 

hearing  Denied  Feb.  10,  1011.) 

1.  ConNTiES  (1 192*>— Tax  Lbvt— -Requisites. 

A  county  tax  levy  for  building  purposes, 
without  stating  more  tipecifically  what  tbe  tax 
Is  levied  for,  ia  void. 

[£d.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  i  192.«I 

2.  tATjPMs  (I  lO*)— Tax  Lxtt— RxQmsrncs. 

A  coonty  tti±  levy  for  tbe  support  of 
paapers  is  valid. 

OSi,  Note. — For  other  cases,  see  Paupeis, 
Cent  Dig.  {  12 ;  Dec.  Dig.  f  lOi*] 

9,  CouKiMS  (J  i92*)— Tax  IiBvt— Rbquisitks. 
A  county  tax  levy  for  salaries  of  officers 
is  valid  in  the  absence  of  evidence  affirmative- 
ly showing  that  the  tax  ia  excessive  tor  that 
purpose. 

[E>1.  Mote,— For  other  cases,  see  Counties, 
Dec.  Dig.  flOZ*] 

4.  Towws  (I  62*)— Claims— Audit. 

Under  Township  Organization  Law  (Hurd'i 
Bev.  St  1909.  c.  139)  S  124,  providing  that 
tbe.  auditing  board  shall  make  a  certificate  and 
file  tbe  same  with  tbe  town  deifc,  specifying  the 
nature  of  the  claims  allowed  and  the  amount 
thereof,  and  the  names' of  the  persona  in  whose 
favor  tfaey  are  allowed,  all  daims  of  every  kind 
which  are  a  proper  eharge  against  a  town  must 
be  audited  by  the  aOditing  board  and  allowed. 
fEd.  Note.— For  other  cases,  see  Towns,  Cent 
Dig.  H  lOC^lOft:  Dec.  Dig.  |  62.»1 

C.  Towns  (5  66*)  — Ltrr  of  Taxm  — Stat- 
VTca. 

Under  Hurd's  Rev.  St  1800.  c.  139,  f  115, 
tequiring  the  town  clerk  to  annually  cernfy  to 


the  county  clerk  the  amount  of  taxes  reqnlred 
for  town  purposes,  and  Revenue  Law  (Hurd's 
Bev,  St  1909,  c.  120)  |  13Z,  containii^  a  sim- 
ilar provision,  and  fixing  the  time  within  which 
the  certificate  shall  be  made,  and  Township  Or- 

fanisation  Law  (Hurd's  Rev.  St  1909,  c.  139) 
124.  requiring  the  auditiBg  board  to  certify 
the  amounts  required  to  be  raised  by  taxation 
for  town  purposes,  the  town  derk  need  not 
set  out  in  his  certificate  tiie  proceedings  that 
occorred,  either  in  the  town  meeting  or  in  the 
meeting  of  tbe  board  of  auditors,  and  the  cer- 
tificate need  not  recite  that  the  special  items 
for  which  taxes  are  to  be  levied  have  been  audit- 
ed and  approved  by  the  board  of  anditois, 

[Ed.  Note.— For  other  cases,  see  Towns,  Dec. 
Dig.  {  66.*] 

e.  Towns  (|  57*)  — I*vt  of  Taxm— Stat- 
utes. 

Where  the  board  of  auditors  of  a  town 
properly  audited  an  item  for  the  payment  of 
bonded  indebtedness,  and  certified  the  same  to 
the  town  derk,  who  certified  to  the  county  derk 
the  amount  to  be  raised  by  taxation  for  that 
purpose,  the  levy  of  the  amount  was  valid, 
irrespective  of  any  action  of  the  town  meeting 
approving  the  levy.  | 

[Ed.  Note<— For  otlier  cases,  sec  Towns.  Dec 
Dig-. J  57.*] 

7.  OoirsTiTUTiORAi.  Law  (§  92»)  —  Levt  o» 
Taxks— Chanok  m  Basis  of  Valuatioit.  > 
A  taxpayer  has  no  vested  rights  under  the 
statutes  fixing  a  basis  of  assessment  and  the 
entire  subject  is  within  the  control  of  the  Leg- 
islature, and  where  at  the  time  a  town  voted 
a  hard  road  tax,  tiie  statute  provided  that  the, 
assessed  valuation  should  be  one-fifth  of  the  full 
valuation,  <he  Legislature  oould  change  the 
basis  of  assessment  and  provide  for  an  assess- 
ment on  die  basis  of  one-third  of  the  full  valua> 
tion.  .  I 

[Ed.  Note.— For  other  cases,  see  Constitution* 
al  Law,  Dec.  Dig.  I  92.*]  , 

Appeal  from  Kankakee  County  Court;  A. 
W.  Deselm,  Judge. 

Application  by  the  People,  on  tbe  relation 
of  Dan  Q.  Lee,  County  Collector,  for  Judg- 
ment against  the  Chicago  &  Eastern  Illinois 
Railroad  Company  for  delinquent  taxes. 
Firom  a  judgment  for  taxes,  defendant  ap- 
I>eals,  and  relator  assigns  cross-errors.  Af- 
firmed on  direct  appeal,  and  reversed  and  r^ 
manded  on  cross-errors. 

W.  R.  Hunter  and  Walter  O.  Sdmelder,  fop 
appellant  J.  Bert  Miller,  State's  Atty.,  for 
appellee. 

TICKERS,  0.  J.  The  county  court  of  Kan- 
kakee county  overruled  certain  objections 
filed  by  the  Cniicago  &  Eastern  Illinois  RaU- 
road  Company  to  the  rendition  of  judgment 
for  taxes  for  tbe  year  1909.  The  railroad 
company  has  prosecuted  an  appeal  from  that 
judgment,  and  the  county  collector  has  as- 
signed cross-errors  upon  the  judgment  su^ 
talnlng  other  objections  Interposed  by  appel- 
lant 

The  evidence  shows  that  a  levy  of  $60,000 
for  county  purposes  was  made  upon  the  prop- 
erty of  the  county,  and  among  the  items  for 
which  this  tax  was  levied  are  the  following: 
$11,000  for  bnUdlng  purposes,  $8,000  for  care 
of  paupers,  and  $12,500  for  salaries  of  offi- 
cers.   The  Item  for  $11,000  for  building  pur^ 
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poses  is  void  because  It  Is  not  stated  more 
specifically  what  the  tax  Is  levied  for.  It  is 
conceded  that  the  objection  to  this  item  was 
properly  sustained.  The  objection  to  the 
item  of  $8,000  levied  for  the  care  of  paupers 
was  properly  overruled.  The  objection  here 
made  to  this  Item  is  the  same  objection  that 
was  considered  by  this  court  at  the  present 
term  in  the  case  of  People  v.  Cincinnati, 
Lafayette  &  Chicago  Railway  Co.,  93  N. 
E.  421,  and  is  disposed  of  contrary  to  appel- 
lant's contention  by  what  is  said  in  those 
cases.  The  item  of  $12,500  for  salaries  of 
county  officers  Is  objected  to  because.  It  is 
said,  It  exceeds  the  amount  required  to  pay 
the  salaries  of  county  officers  by  $5,000.  This 
same  item  was  objected  to  by  the  appellant 
In  People  v.  Cincinnati,  Lafayette  &  Chicago 
Railway  Co.,  supra,  and  under  the  evidence 
in  the  record  of  that  case  It  was  held  that 
the  proof  failed  to  affirmatively  show  tlu^' 
this  tax  was  excessive.  The  evidence  offered 
by  appellant  in  the  case  at  bar  is  substantial- 
ly the  same  as  that  in  the  case  above  refer- 
red to.  What  was  said  by  this  court  in  that 
case'  is  a  sufficient  answer  to  appellant's  con- 
tention in  this  case.  There  was  no  error  in 
overruling  appellant's  objections  to  these 
Items. 

Appellant  also  objected  to  a  levy  of  $1,000 
in  the  town  of  Oaneer,  levied  to  pay  bonded 
Indebtedness.  The  objection  made  to  this 
tax  is  that  It  was  levied  by  the  electors  at 
a  meeting  held  April  6,  1909.  This  court 
has  held  that  the  town  meeting  has  nothing 
to  do  with  the  levy  of  a  tax  to  pay  principal 
or  interest  upon  bonded  indebtedness.  St 
Louis,  RoCtc  Island  &  Chicago  Railroad  Co. 
V.  People,  147  111  9,  35  N.  E.  228.  The  prop- 
er method  of  providing  a  tax  to  meet  bonded 
indebtedness  is  pointed  out  in  the  case  of 
People  V.  Chicago,  Burlington  &  Quincy  Rail- 
road Co.,  93  N.  E.  410,  but  the  case  at  bar  Is 
not  controlled  by  the  rule  laid  down  In  that 
case.  The  facts  here  present  an  entirely  dif- 
ferent situation  from  that  before  us  in  the 
case  last  above  cited.  The  evidence  in  the 
record  in  the  case  before  us  shows  the  fol- 
lowing facts:  On  March  31,  1909,  the  town 
board  of  auditors  met  in  regular  session  for 
the  pnriwse  of  auditing  claims  against  the 
town.  The  record  of  that  meeting  shows 
that  numerous  claims  were  audited  and  ap- 
proved. The  record  also  shows  the  follow- 
ing: "We,  the  auditing  board,  recommend 
that  one  thousand  dollars  ($1,000)  be  raised 
at  the  town  meeting  April  6,  1909,  to  pay  on 
bonded  Indebtedness."  The  board  of  town  au- 
ditors at  the  same  meeting  made  a  formal 
certificate  certifying  that  they  had  allowed 
a  claim  in  favor  of  the  holders  of  bonds  ^' 
5  and  6  for  $500  each.  Said  certificate  was 
duly  signed  by  the  board  of  auditors  and  filed 
with  the  town  clerk,  and  a  copy  of  it,  made 
on  a  separate  piece  of  paper,  was  pasted 
into  the  record  book.  Charles  B.  Astle,  a 
member  of  the  board  of  auditors,  testified 
that  the  board  allowed  $1,000  for  the  purpose 


of  x>aying  the  two  bonds,  Nos.  6  and  0,  men- 
tioned in  the  certificate.  This  witness  ex- 
plains the  reason  for  referring  the  matter 
of  levying  the  $1,000  to  pay  the  bonded  in- 
debtedness to  the  town  meeting  and  also 
making  a  certificate  to  the  town  clerk,  by 
saying  that  the  board  of  auditors  were  "up 
In  the  air"  as  to  what  ought  to  be  done  with 
these  bonds,  and  that  to  be  sure  they  were 
right  they  would  allow  It  at  the  auditor's 
meeting  and  also  bring  It  up  at  the  town 
meeting.  On  April  14th  the  town  clerk  made 
a  certificate,  which  was  transmitted  to  the 
county  clerk,  on  which  the  taxes  in  the  town 
of  Ganeer  were  extended.  This  certificate  Is 
[n  the  following  words  and  figures: 

"I,  George  Marland,  clerk  of  said  township, 
hereby  certify  that  in  pursuance  of  authority 
by  section  3  of  article  4  of  the  Township  Or- 
ganization law,  the  electors  of  said  township 
in  township  meeting  assembled  on  the  first 
Tuesday  in  April,  A.  D.  1909,  elected  to  raise 
for  the  year  A.  D.  1909,  by  taxation  on  all 
the  taxable  property  In  said  township,  for 
all  township  puri)ose8  authorized  by  law,  to 
wit: 

Ejection  expenses,  the  sum  of $   100  00 

Officers'  salaiy,  the  sum  of ....... .  200  00 

Printing,  the  sum  of SO  00 

Town  poor,  the  sum  of 600  00 

Highway  commissioners,  the  sum  of  150  OQ 
On  bonded  Indebtedness,  two  bonds, 

sum  of 1,000  00 

$2,000  00 
"Geo.  Marland,  Town  Clerk. 

"Making  the  aggregate  sum  of  two  thou- 
sand dollars  ($2,000),  as  appears  In  the  record 
of  the  proceeding  of  said  township  meeting 
now  In  my  office  In  said  township. 

"Given  under  my  hand  at  Ganeer  town 
hall,  in  said  township,  this  14th  day  of  April, 
A.  D.  1909. 

"Geo.  Marland,  Tojwnshlp  Clerk." 

In  pursuance  of  the  above  certificate  the 
county  derk  extended  $1,000  of  taxes  to  pay 
bonded  indebtedness  in  the  said  town.  On 
the  hearing  of  the  objection  before  the  court 
the  appellee  asked  and  obtained  leave  of  the 
court  to  amend  the  certificate  of  the  town 
clerk  by  inserting  after  the  word  "meeting," 
in  last  line,  the  following:  "and  from  the  cer- 
tificate of  the  board  of  town  auditors."  Ap- 
pellant assigns  error  upon. the  order  of  the 
court  permitting  the  amendment  of  this  cer- 
tificate. There  was  no  error  in  allowing  the 
amendment  to  this  certificate.  People  <▼. 
Kankakee  &  Southwestern  Railroad  Co.,  287 
111.  362,  86  N.  E.  742;  Toledo,  St.  Louis  & 
Western  Railroad  Co.  v.  People,  225  lU.  425, 
80  K.  E.  283;  People  T.  Cairo,  Vincennes  *' 
Chicago  Railway  Co.,  93  N.  B.  406.  There  la 
nothing  in  the  statute  requiring  the  town 
clerk  to  set  out  in  his  certificate  the  proceed* 
lugs  that  occurred  ^ther  in  the  town  meet- 
ing or  in  the  meeting  of  the  board  of  audi- 
tors. Section  4,  art  12,  c  189,  Hurd's  Rev. 
St  1909,  provides  that  Uie  town  clerk  "shall 
annually  at  the  time  required  by  law  certify 
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to  the  couaty  6lerk  tbe  amount  of  taxes  re- 
qnited  to  be  raised  for  all  town  purposes." 
Section  122  of  the  reTenne  law  (Hard's  Bev. 
St  I90e,  c  120)  contains  a  similar  provision 
and  fixes  the  time  within  which  such  certifi- 
cate shall  be  made.  Section  7  of  article  13 
of  the  Township  Organization  law  provides 
that  the  auditing  board  shall  make  a  certifi- 
cate and  file  the  same  with  the  town  clerk, 
specifying  the  natnre  of  the  claims  allowed 
end  the  amount  thereof,  and  the  name  of  the 
person  in  whose  favor  they  are  allowed,  and 
shall  certify  in  the  same  manner  the  amounts 
required  to  be  raised  by  taxation  for  tovra 
pntposes.  All  claims  of  every  kind  and 
character  which  are  a  proper  charge  against 
the  town  must  thus  be  audited  and  aUowed^ 
end  tbe  certificate  should  specify  every  snm 
directed  by  law  to  be  raised  for  any  town 
purpose,  as  provided  in  section  8  of  artlcde 
13.  The  Information  which  the  taxpayer  is 
entitled  to  have  should  be  contained  in  tbe 
certlflcate  of  the  board  of  town  auditors.  It 
Is  not  necessary,  under  the  statute,  that  the 
certificate  of  the  town  clerk  made  to  the 
county  derk  should  recite  that  the  several 
Items  for  which  taxes  are  to  be  levied  have 
been  audited,  approved,  and  allowed  by  the 
board  of  auditors.  Tbe  certificate  to  the 
coimty  clerk  is  Intended  as  a  guide  to  that 
officer  In  properly  extending  the  taxes  against 
the  town,  and  It  is  not  necessary,  under  the 
statute,  that  such  certificate  should  show,  on 
Its  face,  that  all  of  the  antecedent  steps  have 
been  taken.  The  board  of  auditors  having 
properly  audited  the  item  for  the  payment 
of  bonded  indebtedness  and  certified  tbe  same 
to  the  to<wn  clerk,  that  officer  was  authorized 
to  certify,  as  he  did,  to  the  county  <derk  tbe 
amount  required  for  that  purpose.  Tbe  levy 
of  $1,000  In  tbe  town  of  Ganeer  having  been 
made  by  the  proper  officers  and  in  the  proper 
manner,  the  action  of  tbe  town  meeting  In 
reference  to  the  levying  of  this  tax  did  not 
destroy  the  legal  effect  of  the  acts  of  tbe 
board  of  auditors  and  the  town  derk.  The 
'  objection  to  this  item  of  taxes  was  properly 
overruled. 

The  appellee  assigns  cross-errors  upon  the 
actlcm  of  the  court  in  sustaining  objections 
of  appellant  to  the  amount  of  hard  road  tax- 
es in  the  towns  of  Momence,  Ganeer,  and 
Yellowhead  In  excess  of  60  cents  on  each 
$100  valuation  of  property  In  the  several 
towns.  These  towns  had  each  voted  in  favor 
of  levying  a  tax  not  exceeding  $1  upon  the 
hundred  for  hard  road  purposes.  At  the  time 
the  vote  was  taken  the  statute  provided  that 
tbe  assessment  for  all  purposes  should  be  up- 
on the  basis  of  one-fifth  of  the  actual  value 
of  the  property.  Under  tbe  statute  which 
went  into  force  July  1,  1900,  the  basis  of  as- 
sessment was  changed  from  one-fifth  to  one- 
third.  Appellant  contends,  and  the  court  be- 
low so  held,  that  the  levy  of  taxes  under  the 
vote  for  hard  road  purposes  must  be  at  a 


rate  whldb  would  not  exceed,  in  tbe  aggre- 
gate, the  amount  that  would  have  been  paid 
at  $1  per  hundred  valuation  upon  the  one- 
fifth  basis.  The  argument  in  support  of  this 
contention  seems  to  proceed  upon  the  theory 
that  the  vote  of  the  electors  to  levy  $1  per 
hundred  uiwn  a  one-fifth  valuation  consti- 
tuted a  contract,  which  could  not  be  impair- 
ed by  the  subsequent  act  of  the  Legislature 
increasing  the  basis  of  valuation.  This  view 
cannot  receive  our  approval.  The  taxpayer 
has  no  vested  rights  under  statutes  which  fix 
a  basis  of  assessment.  The  entire  subject  is 
within  the  control  of  the  Legislature,  and 
may  be  changed  whenever.  In  its  wisdom,  it 
sees  proper  to  do  so.  This  question  has  had 
the  consideration  of  this  court  in  the  case  of 
People  V.  Cairo,  Vincennes  &  Chicago  Kail- 
way  Co.,  93  N.  B.  402,  and  a  conclusion 
reached  adverse  to  the  contention  of  appel- 
lant The  court  below  erred  in  sustaining 
the  objections  to  the  hard  road  tax  in  the 
towns  of  Momence,  Ganeer,  and  Tellowhead. 

The  judgment  of  the  county  court  is  re- 
versed on  the  cross-errors  of  appellee  and  the 
cause  remanded,  with  directions  to  the  coun- 
ty court  to  overrule  the  objections  to  the 
hard  road  taxes  above  referred  to  and  to 
render  judgment  therefor. 

Reversed  and  remanded,  with  directions. 


(243  111.  275) 

ELLISON  V.  GLOS. 

(Supreme  Court  of  Illinois.    Dec.  21,  1910. 

Rehearing  Denied  Feb.  10, 1911.) 

1.  Recobdb  (i  18*)— OoPiES  or  Abstbacts. 

Under  Hnrd'a  St  1909,  c.  116,  {  24,  au- 
thorizing the  admission  in  evidence  of  copies  of 
abstracts  on  preliminary  proof  being  made  and 
reasonable  opportunity  given  the  adverse  party 
to  verify  the  correctness  of  the  copies,  copies  of 
abstracts  offered  in  evidence  by  one  suing  to 
remove  a  doud  on  title,  which  show  all  that  is 
necessary  to  make  out  plaintiff's  chain  of  title, 
are  properly  received  in  evidence  as  against 
the  objection  that  they  do  not  contain  all  that 
is  cmtained  in  the  originals  from  which  they 
are  made,  and  defendant  may,  if  he  desires, 
offer  the  other  parts  of  the  originals. 

[Ed.    Note.— For   other    cases,    see   Records, 
Cent  Dig.  Ii  36-43 ;   Dec.  Dig.  §  18.»]     • 

2.  ReoObds  (J  18*)— TiTi*  OF  Plaintitf— Bv- 

IDENCB. 

In  a  suit  to  remove  a  cloud  on  title,  a  burnt 
record  decree  of  the  dtcult  court  of  Cook  coun- 
ty, entered  pvisuant  to  a  mandate  of  the  Su- 
preme (jourt  adjudging  persona  named  to  be  the 
owners  in  fee  simple  ox  the  premises  involved, 
established  title  in  the  persons  named;  and 
plaintiff,  showing  that  he  succeeded  to  such  title 
by  regular  chain,  was  entitled  to  a  decree,  in 
the  absence  of  proof  of  title  prior  to  that  time. 

[Ed.    Note. — For    other    cases,    see    Records, 
Cent.  Dig.  M  86-43;   Dec  Dig.  8  18.*] 

3.  EviDENCB  (J  183*)— Secondaet  Evidence." 

An  affidavit  of  the  attorney  of  one  suing  to 
remove  a  cloud  on  title  that  complainant  wish- 
ed to  use  on  the  trial  deeds  described,  that  the 
originals  were  each  and  all  acknowledged  and 
proved  according  to  law  and  were  entitled  to 
be  recorded,  that  the  originals  were  each  and 
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all  lost  or  destroyed  and  ndf  in  tht  powei  of 
complainant  to  produce,  and  that  to  the  best 
of  afBant's  knowledge  the  originals  of  the  deeds 
were  not  intentionally  destroyed  or  in  any  man- 
ner disposed  of,  to  introduce  in  evidence  a 
copy  or  copies  of  them,  or  any  of  them,  in 
place  of  the  originals,  or  any  of  them,  was  suffi- 
cient to  justify  the  admission  in  evidence  of  cer- 
tified copies  of  the  deeds  described. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SI  605-637;  Dec.  Dig.  I  188.*] 

Appeal  from  Circuit  Court,  Cook  County; 
Afleler  J.  PeOt,  Judge. 

Suit  by  Eugene  L.  Ellison  against  Jacob 
Glos.  From  a  decree  for  plaintiff,  defendant 
appeals.    AfBrmed. 

John  B.  O'Connor,  for  appellant  Wil- 
liam Gibson,  for  appellee. 

FARMER,  J.  Appellee,  Eugene  L.  Ellison, 
claiming  to  own  in  fee  simple  lots  15,  17, 
and  18,  In  block  1,  in  Mulvey  and  Others' 
subdivision  of  tlie  N.  ^  of  tbe  N.  W.  ?A,  of 
the  N.  W.  ^  of  section  15,  township  38  N^ 
range  14  E.  of  tbe  third  principal  meridian, 
situated  in  tbe  dty  of  Cbicago,  Cook  coun- 
ty, 111.,  filed  his  bUl  In  the  circuit  court  to 
remove  and  cancel  as  a  cloud  upon  his  title 
a  tax  deed  issued  to  appellant,  Jacob  CHos. 
The  bill  alleged  that  appellee  was  the  own- 
er of  the  premises  In  fee  simple;  that  said 
premises  were  unimproved  and  unoccupied, 
and  no  person  was  in  the  ix>ssesslon  of  any 
part  thereof;  that  a  tax  deed  issued  to  ap- 
pellant and  filed  for  record  September  5, 
1908,  purporting  to  convey  said  premises  to 
the  appellant  pursuant  to  a  sale  thereof  for 
nonpayment  of  taxes,  was  invalid  and  void. 
The  bill  set  out  numerous  grounds  upon 
which  it  was  claimed  the  tax  deed  was  in- 
valid ;  but  as  the  errors  assigned  on  this  ap- 
peal raise  no  question  concerning  the  validi- 
ty of  the  deed,  and  appellant  asserts  no 
claim  of  title  by  virtue  thereof,  it  Is  unneces- 
sary to  set  out  the  allegations  of  the  bill  or 
further  refer  to  that  subject.  Appellant  an- 
swered the  bill,  denying  air  the  material, al- 
legations. Replication  was  filed  to  the  an- 
swer, and  tbe  cause  heard  upon  testimony 
offered  In 'open  court  The  chancellor  found 
that  the  proof  sustained  the  allegations  of 
the  bill,  that  appellee  was  the  owner  of  the 
premises,  and  titat  tbe  tax  deed  was  null 
and  void  and  a  Cloud  upon  the  title  Appel- 
lee was  ordered  by  the  decree  to  pay  to  ap- 
pellant the  amount  paid  at  the  tax  sale  up- 
on which  the  deed  was  Issued,  all  subse- 
quent taxes  on  the  premises  paid  by  appel- 
lant, together  with  interest  thereon,  and  all 
costs  and  iwnalties  incurred  on  account  of 
said  tax  sale.  The  total  amount  so  found 
due  was  ¥241,  which  the  decree  finds  appel- 
lant refused  to  accept  It  was  therefore  or- 
dered deposited  with  the  clerk  of  the  court 
for  the  use  of  appellant,  which  the  decree 
finds  was  accordingly  done,  and  the  tax  deed 
was  ordered  canceled  as  a  cloud  upon  aK>el- 


lee's  title  to  tbe  preBiIsee.  This  appeal  It 
prosecuted  by  Jacob  Glos  for  the  pnipoM 
of  reversing  that  decree. 

Tbe  grounds  relied  on  for  reversal  are 
that  appellee  did  not  prove  title  In  himself 
by  legal  and  competent  ervidence.  To  sus- 
tain his  title  appellee  offered  in  evidence 
copies  of  what  are  called  ante-fire  abriracts, 
also  certified  copies  of  deeds,  and  a  burnt 
record  decree.  It  is  conceded  by  appellant 
"the  ante-fire  abstracts  of  title  offered  In  evf< 
deuce  in  this  case  to  prove  the  comidatnant's 
title  show  an  a^Mxent  chain  of  tide  from 
the  government  down  to  George  Peterson." 
It  Is  also  conceded  that  "It  Is  only  necessary 
for  tbe  complainant  In  a  bill  to  set  aside  a 
tax  deed  as  a  cloud  upon  bis  title  to  show 
prima  fade  proof  of  title."  Copies  of  two 
such  abstracts  were  offered  In  evidence.  At* 
tactaed  to  each  was  the  affidavit  of  John  L. 
Day,  secretary  of  tho  Cbicago  Title  &  Trust 
Company,  stating  that  they  were  true  copies 
from  the  original  letterpress  copies  of  the 
abstracts  of  title  made  by  Jones  &  Cellars 
from  the  records  In  the  office  of  the  recorder 
of  deeds  tn  Cook  county '  and  from  the  rec> 
ords  and  files  In  the  offices  of  the  clerks  of 
the  drcnit  and  superior  courts  of  said  coun- 
ty, in  tbe  due  and  ordinary  courses  of  busi- 
ness as  abstract  makers,  prior  to  the  de- 
struction of  the  records,  on  or  about  October 
8  and  9, 1871.  Tbe  objection  made  to  tbe  in* 
troductton  of  these  documents  Is  that  tbe 
copies  offered  were  not  Complete  copies  of 
tbe  abstracts  and  did  not  contain  all  that 
was  shown  by  the  originals  relating  to  tbe 
premises  In  controversy. 

At  the  condnslon  of  appellee's  evidence, 
appellant  testified  In  his  own  behalf  that  he 
bad  examined  the  originals  from  wblcb 
copies  were  made,  and  that  the  copies  were 
not'  full  and  complete';  that  there  were  a 
number  of  items  in  each  of  the  originals 
omitted  from  the  copies.  John  L.  Day,  sec- 
retail  of  the  Chicago  Title  ft  Trust  Com- 
pany, testified  on  behalf  of  appellee  that  the 
copies  were  copies  of  such  parts  of  the  orig- 
inal abstracts  as  the  party  ordering  them  de- 
sired, and  that  all  the  items  in  the  origiikais 
were  not  copied.  Section  24  of  chapter  116 
of  Hnrd's  Statutes  authorizes  the  admission 
In  evidence  of  copies  of  abstracts  upon  pre- 
liminary proof  having  t>een  made  and  rear 
sonable  opportunity  given  the  opposite  party 
to  verify  tbe  correctness  of  such  ct^ies. 
Glos  V.  Patterson,  209  lU.  448,  70  N.  B.  911. 
It  is  conceded  opportunity  was  afforded  ap- 
pellant to  verify  the  correctness  of  the 
copies  of  abstracts  offered  in  evidence  in  this 
case,  and  it  is  not  denied  that  the  proof  of 
the  loss  or  destruction  of  the  original  deeds 
or  other  instruments  In  writing '  was  suffi- 
cient The  objection  to  the  copies  is  that 
they  do  not  contatai  all  that  was  contained  in 
tbe  originals  from  which  they  were  made. 
We  think  this  question  Is  conciuaivdy  set- 
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tied  against  appellant  In  Glos  t.  Pattereon, 
195  111.  530,  533,  63  X.  E.  272,  273,  where  it 
was  said :  "The  competency  of  these  exhibits 
under  the  preliminary  proof  is  not  denied ; 
but  it  Is  insisted  that  they  fail  to  show  that 
the  copies  contain  all  the  entries  in  rela- 
tion to  the  lot  in  question.'  They  did  show 
all  that  was  necessary  to  make  out  plalntliTs 
chain  of  title.  Defendant  was  at  liberty  to 
offer  other  parts  of  them,  tf  he  chose  to  do 
so.  It  was  not  necessary  for  the  plaintiff  to 
Introduce  more  than  the  nature  of  her  case 
required." 

These  copies  of  •  abstracts  showed  tittle 
from  the  goyernment  by  patent  in  1842, 
through  regular  chain,  to  GiBorge  Peterson, 
on  January  28,  1869.  From  George  Peterson 
to  appellee  the  title  was  proven  by  the  in- 
troduction of  deeds  and  certified  copies  of 
deeds.  Appellee  also  offered  in  evidence  the 
record  of  a  burnt-record  decree  of  the  cir- 
cuit court  Qf  Cook  county,  entered  In  1878 
pursuant  to  a  mandate  of  this  court,  finding 
and  adjudging  George  A.  Springer  and  Fred- 
erick W.  Springer  to  be  the  ownters  In  fee 
simple  of  the  premises  described  In  this 
case.  This  decree  was  sufiicient  to  establish 
title  In  the  Springers  at  the  time  It  was  en- 
tered, and  If  appellee  succeeded  to  their  title 
by  regular  chain  that  would  hare  justified 
the  decree,  in  the  absence  of  proof  of  title 
prior  to  that  time. 

Appellee  Introduced  In  evidence  certified 
copies  of  deeds  from  Peterson  to  Springer, 
from  Springer  to  Wilson,  from  Wilson  to 
Springer,  from  Springer  to  King,  from  King 
to  Dale,  and  from  Dale  to  Ward.  The  orig- 
inal deeds  from  Ward  to  Piatt  and  from 
Piatt  to  appellee  were  Introduced  In  evi- 
dence. Appellant  contends  that  the  prelim- 
inary proof  contained  In  the  affidavit  of  Ed- 
mond  McMahon,  agent  afid  attorney  for  ap- 
I)ellee,  .as  to  the  loss  or  destruction  of  the 
original  deeds  and  the  inability  of  appellee 
to  produce  them,  was  insufficient  to  authorize 
the  introduction  of  the  certified  copies  of 
the  deeds.  The  affidavit,  after  reciting  that 
the  affiant  Is  the  agent  and  attorney  of  ap- 
pellee, and  that  appellee  wished  to  use  on 
the  trial  of  the  case  certain  deeds  (describ- 
ing them  particularly),  states  "that  the  orig- 
inals of  said  deeds  are  each  and  all  acknowl- 
edged and  proved  according  to  the  laws  of 
the  state  of  Illinois  and  are  entitled  to  be 
recorded;  that  the  originals  of  said  deeds 
are  each  and  all  lost  or  destroyed,  and  not 
In  the  power  of  said  complainant  to  produce 
the  same ;  and  this  affiant  further  says  that 
to  the  best  of  his  knowledge  said  originals 
o£  said  deeds  were  not  Intentionally  destroy- 
ed or  In  any  manner  disposed  of  for  the 
purpose  «i  Introducing  In  evidence  a  copy  or 
copies  of  them,  or  any  of  them.  In  place  of 
Bald  originals,  or  any  of  them." 

Appellant  Insists  that  under  the  decision 
of  this  court  In   Scott  v.  Bassett,  194  111. 


602,  62  N.  E.  914,  this  affidavit  was  Insuffl- 
clent  to  authorize  copies  of  the  deeds  being 
received  In  evidence.  We-  think  there  Is  a 
vast  difference  between  the  affidavit  in  that 
case  and  the  one  in  this  case.  In  that  case 
the  language  of  the  affidavit,  that  the  party 
desiring  to  introduce  the  deeds  in  evidence 
was  unable  to  produce  them  and  that  they 
were  not  Intentionally  destroyed  or  disposed 
of,  was  held  to  refer  to  all  the  deeds  collec- 
tively, and  not  severally,  and  It  was  said: 
"For  aught  that  appears,  some  one  or  more 
of  the  deeds  may  have  been  destroyed  or 
disposed  of  for  the  purpose  of  Introducing  a 
copy  of  the  same,  and  the  affidavit  in  that 
respect  does  not  comply  with  the  statute." 
No  such  objection  appears  to  the  affidavit 
here  Involved.  It  states  that  the  original 
deeds  are  each  and  all  lost  or  destroyed, 
and  that  they  were  not  Intentionally  de- 
stroyed or  dlsi>osed  of  for  the  purpose  of  In- 
troducing in  evidence  a  copy  or  copies  of 
them,  or  any  of  them,  in  place  of  said  orig- 
inals, or  any  of  them.'  This  language  plainly 
refers  to  and  embraces  the  deeds  collectively 
and  severally,  and  to  hold  otherwise  would 
be  to  place  an  absurd  construction  upon  th« 
nffldaylt.  It  sufficiently  complies  with  the  re- 
quirements of  the  statute  to  justify  the  ad- 
mission In  evidence  of  the  copies  of  the 
deeds. 

We  find  no  error  in  the  record,  and  the 
decree  of  the  circuit  court  la  afilrmed. 

Decree  affirmed. 

(MS  iiL  ma.) 

PALMER  V.  Omr  OF  CHIOAGO. 

(Supreme  Court  of  IlUnolg.    Dec.  21,  1910~ 
Rehearing  Denied  Feb.  10, 1911.) 

1.  Highways  (8  7*)— PaKSCBipxioR— Pkbmib- 
BivE  Use. 

Where  travel  over  a  vacant  tract  originat- 
ing in  a  desire  to  avoid  toll  mtes  and  the  pay- 
ment of  toll  was  In  its  begumlng  permissive 
and  subsequently  a  drainage  ditdi  separated  a 
strip  from  the  balance  of  the  tract,  and  the 
travel  continued  on  the  strip  only,  tiie  travel 
was  presumptively  permissive  only,  and  so  con- 
tinued until  there  was  some  act  warranting  a 
diffei;ent  Inference. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  §  10;   Dec.  Dig.  |  7.*] 

2.  BviDBNOB  (i  386*)— Pabol  Bvidewob— Va- 

BTINS  TKBKS  of  JtrDOMXKT. 

Where,  on  the  issue  of  the  existence  of  a 
highway  over  land,  it  appeared  that  a  special 
assessment  for  the  construction  of  a  water  sup- 
ply pipe  through  the  land  was  paid  by  the  agent 
of  the  owner,  evidence  that  the  persons  inter- 
ested in  the  construction  of  the  pipe  brought 
before  the  trustees  of  the  town  a  written  per- 
mission of  the  owner  for  the  laying  of  the  pipe, 
and  that  after  the  permit  was  obtained  the  pipe 
was  laid,  and  that  the  persons  interested  paid 
therefor  because  the  owner  woald  not  pay,  was 
admissible  to  show  that  the  pipe  was  laid  by 
pjermission  of  the  owner  as  against  the  objec- 
tion that  it  contradicted  the  judgment  of  con- 
firmation of  the  assessment 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  1678;  Dec.  Wg.  §  886.*1 
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8.  Pbincipai,   awd    Aqe.vt    (S    23*)  — Docu- 
ments—Existence  OF  AOBNCT. 

An  entry  on  the  record  of  a  town  that  a 
pajment  of  a  special  aaseasinent  was  made  by 
an  ascnt  of  the  owner  of  the  land  assessed  does 
not  prove  agency,  for  the  entry  is  the  mer«  act 
of  the  ooDector  of  the  assessment. 

[Ed.    Note.— For    other   cases,    see   Principal 
and  Agent,  Gent.  Dig.  |  41 ;  Dec.  Dig.  |  23.*] 

4.  Trusts  (|  130*)— Testamentabt  Tbustb— 
Passive  Tbust— Title  of  Tbustees. 

Testamentanr  trustees  who  held  real  es- 
tate under  a  will  whereby  testator  devised  the 
real  estate  to  the  trustees  to  hold  for  eight 
years  after  his  death,  when  the  title  should 
Teat  in  his  children,  were  mere  naked  trostees, 
and  the  title  vested  at  once  in  the  children  on 
the  death  of  the  testator. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  {  179;   Dec.  Dig.  }  136.«1 

8.  Dedication  (i  15*)  -^  Highwats  —  Acrrs 
CONSTiTDTiNO  Dedication. 

A  common-law  dedication  of  a  highway  can 
b«  established  onljr  by  clear  and  unequivocal 
proof  of  an  intention  of  the  owner  to  donate 
the  land  for  a  highway,  but  the  intention  may 
be  shown  by  declarations  or  by  acts  which  plain- 
ly manifest  it,  but  not  by  the  mere  nonasser- 
tion  of  a  right,  unless  the  circumstances  estab- 
lish the  intent  to  donate. 

[Ed.  Note.— For  other  cases,  ses  Dedication, 
Cent.  Dig.  }  13;   Dec.  Dig.  {  16.*J 

6.  Dedication  (S  37*)  —  Hiohwats  —  Acts 

Constituting  Dedication. 

Where  there  is  clear  proof  of  an  unequivo- 
cal act  of  dedication  of  land  for  a  highway,  the 
dedication  becomes  effectual  on  the  acceptance 
by  the  public,  and  no  definite  period  of  use  is 
required. 

[Ed.  Note.— BV)r  other  cases,  see  Dedication, 
Cent.  Dig.  {8  78,  74;   Dec.  Dig.  {  37.»] 

7.  Dedication  (|  15*)  —  Hiohwats  —  Acts 

CONBTITUTINO    IteDIOATION. 

A  finding  that,  when  a  atrip  of  land  was 
first  begun  to  be  used  as  a  way  for  travel,  it 
was  private  property,  and  that  since  that  time 
the  owner  had  not  done  any  overt  act  which 
operated  to  estop  him  from  claiming  that  the 
land  was  still  private  property,  showed  a  want 
of  an  intention  on  the  part  of  the  owner  to 
dedicate  the  land  for  a  public  highway. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  1 13;   Dec.  Dig.  i  15.*] 

&  Hiohwats  ({  !•)— Pbesobiptiow  —  Public 

HlOUWAT. 

To  establish  a  highway  by  prescription,  the 
user  must  be  open  and  notorious,  exclusive,  -  con- 
tinuous, and  uninterrupted  for  15  years  under 
a  claim  of  right  with  the  knowledge  of  the  own- 
er, but  without  bis  consent,  and  the  user  must 
not  be  merely  permissive. 

[E>1.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  H  1.  2;   Dec.  Dig.  {  l.«] 

9.  Hiohwats  (|  17*)—Pbescbiption— Public 

HiGHWAT. 

Evidence  held  not  to  establish  a  highway 

by  prescription  because  of  a  failure  to  show  a 

continuous  and  uninterrupted  use  for  15  years. 

[Ed.   Note.— For  other  cases,  see  Highways, 

Cent.  Dig.  {  24;  Dec.  Dig.  g  17.*] 

Appeal  from  Circuit  Court,  Cook  County; 
Charles  M.  Walker,  Judge. 

Suit  by  Stanton  Palmer  against  the  City 
of  Chicago.  From  a  decree  of  dismissal, 
plainttfT  appeals.    Reversed  and  remanded. 


Oil. 

y 

Herbert  H.  Reed  and  Tolman,  Redfleld  * 

Sexton  (Edgar  Bronson  Tolman,  of  counsel), 

for  appellant     Edward  J.   Brundage,  Corp 

Counsel,  and  Clarence  N.  Boord,  for  appellee 

DUNN,  J.  The  question  presented  by  this 
record  Is  the  exlstoice  of  a  highway  oyer 
certain  land,  and  It  Is  largely  a  question  of 
fact  The  appellant  filed  a  blU  for  an  In- 
junction restrainfiig  the  appellee  from  inter- 
fering with  bis  possession  and  control  of  the 
strip  of  land  In  question,  and  the  appellee 
answered,  claiming  the.  same  as  a  public 
street  A  r^llcatlon  was  filed,  the  cause 
was  referred  to  a  master  to  report  his  con- 
clusions of  law  and  fact  and  evidence  was 
heard  by  the  master  and  reported,  together 
with  his  findings.  The  appellant's  objec- 
tions, having  been  overruled  by  the  master, 
were  renewed  as  exceptions  before  the  chan- 
cellor, and  on  the  motion  of  the  appellee  to 
confirm  the  master's  report  they  were  over- 
ruled, the  master's  report  was  confirmed,  and 
the  t>Ui  was  dismissed  for  want  of  equity. 

The  alleged  street  was  never'  established 
by  virtue  of  any  legal  proceeding  or  formal 
dedication.  If  it  ever  became  a  street  It 
was  through  an  Implied  dedication  or  by 
prescription.  Ths  following  plat  shows  the 
situation: 


The  tract  bounded  on  the  north  by  Clay 
avenue  (now  Argyle  street),  on  the  west  by 
North  Robey  street,  on  the  south  by  Law- 
rence avenue,  and  on  the  east  by  the  Chicago 
ft  Northwestern  Railroad  is  the  S.  W.  ^ 
of  the  S.  B.  %  of  section  7.  The  railroad 
right  of  way  occupies  a  strip  four  rods  wide 
off  the  east  side  of  the  tract  Adjoining  the 
right  of  way  on  the  west  is  the  strip  80  feet 
wide  which  the  city  claims  as  a  street  ex- 
tending from  Lawrence  avenue  to  Argyle 
street,  and  indicated  on  the  plat  by  a  dotted 
line.  The  appellant  became  the  owner  of 
this  40-acre  tract  subject  to  the  right  of 
way  of  the  railroad  company  in  September, 
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lOOC,  by  virtue  of  a  warranty  deed  from 
Malvlna  B.  Armour.  It  was  originally  open 
prairie,  and,  together  with  the  land  north 
and  west  of  It,  was  low  and  was  partly  un- 
der water  In  the  spring.  There  was  a  pond 
in  the  northeast  comer.  It  remained  un- 
broken and  unoccupied  until  1885,  when  Jon- 
athan Ogden,  the  owner,  leased  it  to  Charles 
Hoffmeyer,  whose  tenancy  continued  until 
1905.  Prior  to  1870  the  neighboring  country 
was  very  sparsely  settled;  the  land,  when 
occupied,  being  used  for  farms  and  gardens. 
Lawrence  avenue  was  not  used,  and  no  road 
was  there.  The  principal  roads  leading  into 
Chicago  from  this  neighborhood  were  the 
Green  Bay  road  (now  Clark  street)  and  Lin- 
coln avenue.  BowmanvlUe,  which  was  north 
and  west  of  the  tract  in  question,  was  con- 
nected with  the  Green  Bay  road  by  the  Bow- 
manvllle  road  (now  Wlnnemac  avenue).  All 
these  were  toll  roads,  and  there  was  a  toll 
gate  at  the  junction  of  the  BowmanvlUe  and 
Green  Bay  roads.  For  the  purpose  of  avoid- 
ing the  payment  of  toll  by  passing  around 
this  gate,  persons  going  to  and  from  Chicago 
traveled  north  and  south  over  the  tract  in 
question,  so  that  in  1871  there  was  a  road- 
way there  similar  to  an  ordinary  country 
road.  West  of  this  road  a  ditch  ran  south 
across  the  tract  from  near  its  northern 
boundary.  This  ditch  was  constructed  many 
years  before  there  was  any  travel  over  the 
strip  of  land  tn  question,  and  Its  purpose 
was  the  general  drainage  of  the  lands,  and 
not  the  road.  There  was  also  a  ditch  on 
the  east  side  of  the  road,  but  it  does  not 
appear  when,  why,  or  by  whom  It  was  con- 
structed. Outside  the  tr&Oi  the  strip  was 
covered  with  grass,  willows,  cottonwood 
trees,  and  undergrowth,  and  its  surface  re- 
mained In  practically  the  same  condition  un- 
til 1805,  and  was  used  by  people  passing 
north  and  south,  though  much  less  in  later 
years  since  the  Improvement  of  the  adjacent 
streets.  About  1873  some  one  Interested  in 
the  new  subdivision  of  Summerdale,  lying 
Immediately  north  of  this  tract,  built  a  two- 
plank  sidewalk  along  the  west  side  of  West 
Ravenswood  Park,  In  that  subdivision,  ex- 
tending south  along  the  west  side  of  the 
strip  in  question  here,  to  a  point  opposite 
where  Tuttle  street  appears  on  the  plat,  then 
turning  east  across  the  railroad  through  a 
break  in  the  fence  to  the  east  side  of  ISast 
Ravenswood  Park,  and  thence  south. 

Jonathan  Ogden  was  the  owner  of  this 
tract  from  1867  to  his  death,  in  1888.  He 
lived  in  Cincinnati,  Ohio,  and  visited  Chica- 
go twice  a  year  during  the  last  10  years  of 
his  life.  There  is  no  evidence  that  he  ever 
Objected  to  or  acquiesced  in  the  travel  over 
this  land  or  that  he  ever  knew  of  any  such 
travel  or  ever  saw  the  land.  Apparently  no 
attention  was  given  the  land,  except  to  pay 
the  taxes,  until  the  lease  to  Hoffmeyer  in 
1885.  After  that,  Charles  F.  Babcock  acted 
as  agent  for  the  collection  of  the  reat  until 
Jonathan  Ogden's  death,  and  afterward  for 


the  subsequent  owners  until  his  own  death. 
On  Jonathan  Ogden's  death  the  title  vested 
in  his  three  children,  of  whom  Malvina  B. 
Ogden  was  one,  and  on  the  death  of  her  two 
brothers  she  became  the  sole  owner.  The 
collection  of  the  rent,  the  payment  of  taxes 
and  special  assessments,  and  the  manage- 
ment of  the  property  after  Jonathan  Ogden's 
death  were  attended  to  through  the  office  of 
Armour  &  Co.  ontil  the  conveyance  to  the 
appellant 

The  travel  over  tUs  tract,  originating  in 
the  desire  to  avoid  the  toll  gates  and  the 
payment  of  toll,  was  in  Its  beginning  entire- 
ly permissive.  The  whole  tract  lay  vacant 
and  unoccupied.  The  owner  had  no  occasion 
to  occupy  it  exclusively,  and  there  was  noth- 
ing to  induce  him  to  inclose  it.  The  natural 
effect  of  the  drainage  ditch  separating  the 
strip  between  it  and  the  railroad  from  the 
rest  of  the  land  was  to  induce  the  travel  to 
go  over  this  strip,  but  did  not  change  the 
character  of  the  travel.  Such  travel,  be- 
cause Umlted  by  circumstances  to  this  nar- 
row strip,  was  not,  tlierefore,  under  a  claim 
of  right,  but,  being  permissive  in  its  origin, 
must  be  presumed  to  have  continned  so,  and 
not  to  have  been  adverse  until  some  act  done 
or  suffered  by  the  owner  warranted  a  differ- 
ent inference. 

On  October  26,  1876,  an  ordinance  was 
passed  for  the  laying  of  a  six-Inch  water  sup- 
ply pipe  in  West  Railroad  Park  from  Sum- 
merdale avenue  to  Washington  avenue,  to  be 
paid  for  by  special  assessment,  and  thereaft- 
er, upon  application  to  the  county  court,  a 
qiecial  assessment  of  $526.68  against  the  io- 
acre  tract  for  the  laying  of  said  water  pipe 
was  confirmed,  and  said  assessment,  being 
afterward  returned  delinquent,  appears  of 
record  to  have  been  paid  on  May  24,  1876, 
by  "Jonathan  Ogden,  by  S.  Marrs,  His 
Agent"  A  resolution  of  the  board  of  trus- 
tees of  the  town  of  Lake  View  was  passed  on 
August  20,  1883,  directing  the  town  derk  to 
notify  the  owners  of  abutting  property  to 
buUd  sidewalks,  in  accordance  with  the  town 
ordinances,  within  16  days  on  certain  streets, 
including  "the  west  side  of  Ravenswood  Park 
from  Lawrence  avenue  to  Argyle  street." 
The  master  found  that  a  six-foot  sidewalk 
was  built  along  the  west  side  of  the  west 
ditch  in  compliance  with  this  ordinance.  In 
1891  an  ordinance  was  passed  for  the  con- 
struction of  another  six-foot  sidewalk  along 
the  west  side  of  West  Ravenswood  Park,  for 
which  a  si)ecial  assessment  was  levied 
against  the  Ogden  40  acres.  The  master 
finds  that  a  sidewalk  was  soon  after  built, 
and  that  the  owner  put  it  in  by  private  con- 
tract and  paid  for  it 

The  ordinance  for  the  laying  of  the  water 
pipe,  the  resolution  of  1883,  and  the  ordi- 
nance of  1891  in  reference  to  the  sidewalks 
are  stated  in  the  master's  report  to  be  the 
only  formal  acts  proved  showing  notice  to 
the  owner  of  the  adverse  claim  of  the  public 
to  this  strip  as  a  higlf^w^y.^^|n,rg5^][\^ 
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water  pipe  ordinance,  It  was  shown  by  Adam 
J.  Weckler,  who  was  at  the  time  of  the  oc- 
currence of  the  events  in  question  a  member 
of  the  board  of  tmstees  and  of  the  commit- 
tee on  waterworks,  that  prior  to  the  passage 
of  the  ordinance  the  people  of  Summerdale 
north  of  the  Ogden  tract,  represented  by  Rob- 
ert Greer,  petitioned  the  traard  of  trustees 
to  extend  the  water  pipes  to  that  Bubdlvl- 
sloD.  They  were  told  that  this  could  not  be 
done  becanse  the  water  pipes  could  not  be 
laid  in  private  property.  They  then  took 
the  matter  up  among  themselves,  and  after- 
ward brought  a  written  permit  from  the 
owner  of  the  property  allowing  the  town  of 
Lake  View  to  lay  the  water  pipe  In  this 
ground.  After  this  permit  was  obtained,  the 
water  pipe  was  laid,  and  the  people  of  Sum- 
merdale had  to  pay  for  this  pipe  because 
the  owner  would  not  pay  for  it  although  he 
was  willing  to  let  it  go  through.  The  master 
refused  to  consider  this  evidence  because  the 
assessment  and  the  payment  by  the  owner 
were  shown  by  the  record.  The  evidence 
does  not  contradict  the  record.  The  validity 
of  the  Judgment  of  confirmation  in  every  par- 
ticular is  conceded.  This  testimony  does  not 
interfere  with,  qualify,  or  limit  it  in  any  way. 
Whatever  that  judgment  adjudicates  re- 
mains adjudicated.  But  the  fact  that  before 
any  actlou  was  taken  toward  laying  the  pipe 
in  this  strip  the  permlaeion  of  the  owner  was 
secured  may  be  shown  to  determine  whether 
there  was  any  adverse  claim  of  right.  The 
entry  showing  payment  by  an  agent  was  the 
act  of  the  collector  of  the  assessment,  and 
was  of  no  validity  to  prove  agency.  Unless 
the  testimony  of  this  witness  is  rejected.  It 
must  be  concluded  that  the  water  pipe  was 
laid  by  the  permission  of  the  owner.  There 
is  no  evidence  that  the  assessment  was  paid 
by  Jonathan  Ogden  jpeisonally,  but  the  evi- 
dence is  conaistent  with  its  payment  by  some- 
one in  bis  name  on  behalf  of  the  people  of 
Summerdale.  Tliere  Is  some  criticism  of 
Weckler's  testimony,  and  it  Is  apparent  that 
be  is  confused  as  to  the  time  of  some  of  the 
events  he  testifies  about,  but  he  Is  not  con- 
tradicted and  we  see  no  reason  to  doubt  the 
subBtantial  correctness  of  his  statements. 

There  is  no  evidence  to  show  that  the  no- 
tice directed  by  the  reeolation  of  1883  was 
ever  given  by  the  town  clerk,  or  that  Jona- 
than Ogden,  or  any  agent  for  lilm,  ever  had 
any  notice  of  the  resolution.  Tue  evidence 
that  any  sidewalk  was  built  in  compliance 
with  this  ordinance  is  vague.  A  sidewalk 
was  built  there  at  some  time  within  two  or 
three  years  before  or  after  the  date  of  the 
resolution,  but  it  would  be  mere  conjecture 
to  say  that  it  was  built  after  August  20,  1883, 
by  the  owner  of  this  land. 

The  evidence  as  to  the  sidewalk  claimed  to 
have  been  built  under  the  ordinance  of  18)^1 
is  no  more  satisfactory.  There  is  no  certain- 
ty that  any  sidewalk  was  built  rmiee  this 
ordinance.  A  second  sidewalk  was  built,  but 
■Che  evidence  la  Indefinite  as  to  when  it  was 


built  Jonathan  Ogden  had  died  in  1888  leav- 
ing a  will,  whereby  he  devised  this  land  to 
trustees  to  hold  for  eight  years  after  his 
death,  when  the  title  was  to  vest  In  his  three 
children.  They  were  naked  trustees  and  the 
title  vested  at  once  In  the  children,  but  by 
agreement  they  permitted  the  land  to  be  man- 
aged by  the  trustees  as  directed  in  their 
father's  will.  If  any  presumption  is  to  be 
Indulged  as  to  the  person  who  buUt  the  side- 
walk. It  would  be  presumed  that  it  was  the 
tmstees.  It  will  not  be  contended,  however, 
that  they  could,  without  the  consent  of  the 
owners,  dedicate  a  street  or  by  their  action 
affect  the  title  to  the  land. 

In  1888  and  1889  Lawrence  avenue  waa 
macadamized  and  curbed,  and  the  officials  of 
the  dty  of  Lake  View  acted  pn  the  theory 
that  there  was  no  street  In  the  strip  in  ques- 
tion. The  Improvement  was  paid  for  by  spe- 
cial assessment,  and  the  plan  and  profile  of 
the  Improvement  which  were  used  in  the  spe- 
cial assessment  proceeding  indicated  that 
the  curb  on  the  north  side  of  Lawrence  ave- 
nue would  begin  at  the  west  line  of  the  right 
of  way  of  the  railroad  and  extend  west  The 
curb  was  put  in,  as  Indicated,  across  the 
south  end  of  the  strip  and  closed  the  strip 
entirely,  so  that  there  waa  no  access  to  it 
without  driving  over  the  curb.  The  south 
half  of  the  Ogden  tract,  Including  the  strip 
In  question,  was  assessed  to  pay  for  this  Im- 
provement and  the  assessment  was  paid. 

On  May  1,  1905,  the  dty  council  of  the 
dty  of  Chicago  passed  an  ordinance  for  the 
construction  of  a  sewer  in  West  Ravens- 
wood  Park  from  Wlnnemac  avenue  to  Clay 
street,  to  be  paid  for  by  ei)eclal  assessment 
For  the  purpose  of  making  this  Improvement 
a  drainage  district  was  created,  and  a  map 
thereof  was  pr^ared  by  the  city  showing 
that  the  north  half  of  the  strip  in  question 
waa  included  in  the  drainage  district  A  spe- 
dal  assessment  was  levied  to  pay  for  the  im- 
provement and  the  sum  of  $207.93  was  as- 
sessed against  282  feet  of  the  north  half  of 
the  southwest  quarter  of  the  southeast  quar- 
ter, described  by  metes  and  bounds,  with  the 
west  line  of  the  railroad  right  of  way  as  the 
east  line  of  the  premises  assessed.  This  in- 
duded  the  whole  north  half  of  what  is  now 
claimed  to  have  been  a  street  This  assess- 
ment was  paid. 

A  common-law  dedication  of  a  highway  can 
be  established  only  by  clear  and  unequivocal 
proof  of  an  intention  of  the  owner  to  donate 
the  land  for  a  public  street  The  intention 
may  be  shown  by  declarations  or  by  acts 
which  plainly  and  unequivocally  manifest  it 
but  not  by  the  mere  nonassertion  of  a  rl^t 
unless  the  circumstances  establish  the  in- 
teutlon  to  donate  the  use  to  the  public.  A 
dedication  results  from  an  active,  and  not  a 
passive  state  of  mind;  from  intention,  and 
not  inattention.  6nd)e  v.  Nichols,  86  HL 
92 ;  City  of  Chicago  v.  Chicago,  Rock  Island 
ft  Padflc  Railway  Co.,  152  lU.  561,  38  N. 
E^  76S:  Town  of  Betbd  v.  Pmett,  21&  lU. 
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162,  74  N.  E.  111.  If  there  Is  clear  proof  of 
an  nneqnlvocal  act  of  dedication,  tbe  dedi- 
cation becomes  effectual  at  once  upon  ac- 
ceptance by  the  public,  and  no  definite  period 
of  use  is  required.  Marcy  v.  Taylor,  19  111. 
634;  MotTett  T.  South  Park.  Com'rs,  138  lU. 
620,  28  N.  B:  975;  Seidsehlag  v.  Town  of 
Antloch.  207  III.  280,  69  N.  E.  949.  The  mas- 
ter found  that  "when  the  strip  of  land  In 
question  first  began  to  be  used  as  a  way  for 
travel  it  was  certainly  private  property,  and 
that  since  that  time  no  owner  of  the  land 
has  done  any  overt  act  which  operates  to 
estop  him  from  claiming  that  said  strip  is 
still  private  property."  Neither  party  made 
any  objection  to  this  finding.  It  la  In  ac- 
cordance with  the  evidence.  T%e  unequivocal 
proof  of  the  Intoitlon  to  dedicate  this  ground 
to  the  public  use  is  lacking. 

It  Is  insisted  by  the  appellee  that  the  evi- 
doice  conclusively  shows  that  the  disputed 
strip  has  become  a  public  highway  by  pre- 
scription. To  establish  a  highway  by  pre- 
scription the  user  must  be  open  and  notori- 
ous, exclusive,  conthiuous,  and  uninterrupt- 
ed for  IS  years,  adverse — that  is,  under  a 
claim  of  right — with  the  knowledge  of  the 
owner  but  without  his  consent.  Rose  v.  City 
of  Farmington,  196  IlL  226,  63  N.  E.  631; 
O'Connell  v.  Chicago  Terminal  Transfer  Rail- 
road Co.,  184  111.  308,  S6  N.  E.  355 ;  Township 
of  Madison  v.  Oallagher,  169  III.  lOS,  42  N. 
G.  316;  Town  of  Brushy  Mound  ▼.  Mc- 
Cllntock,  150  111.  129,  86  N.  B.  976.  There 
must  be  something  more  than  mere  travel 
by  the  public.  The  user  must  be  under  a 
«Uim  of  right  by  the  public,  and  not  by  the 
mere  acquiescence  of  the  owner.  A  permis- 
«ive  use  never  ripens  into  a  prescriptive 
right  No  prescriptive  right  was  acquired, 
and  no  period  of  prescription  began  to  run 
In  Jonathan  Ogden's  lifetime.  The  travel 
over  his  unoccupied  land  began  without  any 
dalm  of  right.  It  was  a  mere  convenience 
to  the  farmers  and  others  to  go  across  this 
tinlndosed  land,  which  no  one  considered  a 
road,  and  thus  avoid  paying  toll.  In  the 
spring  and  in  the  wet  seasons  this  way  had 
to  be  abandoned  and  travelers  were  confined 
to  the  toll  roads,  but  in  dry  times  it  served 
the  convenience  of  those  desiring  to  use  it 
It  was  a  winding  track  through  underbrush 
and  trees,  and  the  little  work  shown  to  have 
been  done  occasionally  in  cleaning  out  the 
-ditch  and  scraping  the  dirt  out  of  it  upon  the 
road  and  cutting  some  of  the  underbrush  can- 
not be  regarded  as  notice  that  this  track  was 
claimed  as  a  public  highway.  On  the  other 
band,  the  action  of  the  authorities  of  the 
town  when  they  declined  to  lay  a  water  pipe 
in  the  strip  without  getting  the  permission  of 
the  owner,  and  later,  in  1888,  when  they 
ran  the  curb  on  the  north  side  of  Lawrence 
avenue  across  the  strip,  shutting  it  off  from 
Lawrence  avenue,  indicates  their  intention 
not  to  assume  control  of  the  strip  and  their 
belief  that  it  was  not  a  street. 


After  Jonathan  Ogden's  death  the  travel 
was  not  different  in  character  from  what  it' 
was  before.  There  was  less  travel  after  the 
improvement  of  Lawrence  avenue  and  the 
other  streets,  and  as  to  any  work  done  upon 
this  strip  aside  from  the  sidewalk,  after  the 
death  of  Jonathan  Ogden,  the  record  is  si- 
lent There  is  no  evidence  of  any  claim  of 
public  right  after  Jonathan  Ogden's  death 
until  the  passage  of  the  sidewalk  ordinance 
of  December  28,  1891.  The  owners  of  the 
property  then  were  Mrs.  Armour  and  her 
brothers.  They  never  had  any  knowledge  of 
the  ordinance,  so  far  as  the  record  shows. 
If  it  be  conceded  that  travel  continued  over 
the  alleged  street  and  that  after  that  date  it 
was  under  a  dalm  of  right,  it  was  not  uninter- 
rupted for  15  years.  In  1905  Joseph  Weber 
was  the  tenant  of  the  whole  tract  Mrs. 
Armour  desired  to  lease  to  Hanreddy  &  Mc- 
Govem,  contractors  then  engaged  in  building 
the  Lawrence  avenue  intercepting  sewer,  a 
portion  of  the  premises  fronting  850  feet  on 
the  railroad  and  206  feet  deep  on  Lawrence 
avenue.  She  purchased  from  Weber  a  re- 
lease of  this  irartion  of  the  premises,  which 
she  then  leased  to  Hanreddy  &  McOovem, 
who  In  October,  19Q6,  entered  upon  the  prem- 
ises 80  leased,  built  a  switch  track  from  the 
railroad  across  the  strip  In  question,  ob- 
structed it  with  their  machinery  and  by  pil- 
ing clay  thereon,  and  continued  in  possession 
until  the  filing  of  this  bill.  If  the  prescrip- 
tive rights  claimed  by  the  appellee  were  made 
out  in  ail  other  respects,  it  would  therefore 
fall  because  not  continuous  and  uninterrupt- 
ed for  15  years. 

Our  conclusion  is  that  the  existence  of  the 
street  claimed  has  not  been  established  by 
the  clear  and  unequivocal  proof  required  by 
law.  The  decree  of  the  circuit  court  vrtll 
therefore  be  reversed  and  the  cause  remand- 
ed to  that  court,  with  directions  to  enter  a 
decree  granting  to  the  complainant  the  relief 
prayed  for. 

Reversed  and  remanded,  with  directions. 


(348  ni.  126) 
PEOPLE  ex  rel.  LEE,  Gounty  Collector,  y. 
CHICAGO,  I.  &  &  R.  CO. 

(Supreme   Court  of  Illinois.     Dec.   21,   1910. 
Rehearing  Denied  Feb.  10,  1911.) 

1.  Towns  (I  67»)— Taxation— Pbooeedings— 
CsBTiFtCAra  or  Town  Clebk— Akerduent. 
Since,  under  Hurd's  Rev.  St  1909,  c.  139, 
t  121,  requiring  the  town  auditors  to  audit 
all  claims,  claims  for  bonds  outstanding  aEainst 
the  town  must  have  been  audited  and  aUowed 
before  a  tax  could  be  levied'  to  pay  them,  the 
electors  at  the  annual  town  meeting  not  having 
the  power  of  auditing  dainis,  the  certificate  of 
the  town  clerk  upon  which  the  tax  to  pay 
the  bond  was  .extended  was  defective  in  stat- 
ing the  electors  elected  to  raise  their  taxation 
certain  sums  for  paying  the  bonds,  instead 
of  showing  tliat  the  claim  on  the  l>ond8  was 
audited  by  the  board  of  town  auditors,  and  an 
amendment  thereto  was  properly  allowed  so  as 
to  make  it  conform  to  the  facts  by  statiag  that 


•ror  other  eaaes  lee  same  toplo  and  section  NUMBER  In  Dec.  Dig.  k  Am.  Dig.  Key  Ncg|M^^  4k  Bep'r  laOaxas 
98N.E.-48 


770 


«S  NORTHEASTERN  RBPORTBB. 


Oil. 


the  claim  was  audited  and  allowed  by  auch 
board ;  Hurd's  Rct.  St.  1909,  c.  120,  {  191,  pro- 
yidiDK  that  any  irregxilarity  in  tax  proceedings 
connected  with  the  assessment  or  levy  of  town 
taxes  may  be  corrected  to  conform  to  law  by  the 
court  or  by  the  person  by  whose  neglect  the 
irregularity  was  caused. 

[Ed.  Note. — ^For  other  cases,  aee  Towns,  Gent. 
Dig.  {  99;   Dec.  Dig.  |  57.*] 

2.  Towns  (I  67*>— Tazatioh— Aixowanck  or 

The  certificate  contemplated  by  Hurd's  Rev. 
St.  1909,  c.  139,  f  124,  requiring  the  board  of 
town  auditors  to  make  a  certificate  signed  by 
a  majority  of  the  board  si>ecifying  the  nature 
of  the  claim,  and  to  cause  ifa  to  be  delivered  to 
the  town  clerk,  is  the  basis  for  the  town  clerk's 
certificate  to  the  county  clerk,  upon  which  the 
tax  levied  for  payment  of  the  claim  is  ex- 
tended, and  neither  the  fact  that  the  town 
clerk's  record  did  not  show  the  action  of  the 
board  of  town  auditors  in  allowing  the  claim, 
or  that  it  showed  that  the  board  recommended 
that  tlie  money  required  to  pay  the  claim  be 
raised  at  the  next  annual  town  meeting,  would 
overcome  the  certificate  of  the  board  of  town 
auditors  delivered  to  the  town  cleik  diowing 
the  allowance  of  the  claim. 

[Ed.  Note.— E\>r  other  cases,  see  Towns,  Cent 
Dig.  I  99 ;   Dec.  Dig.  |  57.*] 

&  HioawATS  (S  127*)  —  Taxation— Pbocekd- 
iNos  TO  Levy  —  Cebtificates  or  Coiiias- 

BI0NKB8    OF    HlOHWATS. 

Under  the  Road  and  Bridge  Act  (Hurd's 
Rev.  St  1909,  c.  121)  {  14,  providing  that  if, 
in  the  opinion  of  the  commissioners  of  high- 
ways a  greater  levy  than  authorized  by  section 
18  is  needed  to  maintain  the  highways,  in 
▼lew  of  some  contingency,  they  majr  certify 
the  same  to  the  board  of  town  auditors  and 
assessor,  and  may,  with  the  written  consent  of 
the  entire  board,  make  an  additionai  levy,  the 
qnestion  of  whether  the  contingency  exists,  de- 
pends on  the  character  of  the  force  causing  the 
,  condition  of  the  roads  requiring  an  additional 
levy,  so  that  the  certificate  of  the  commissioners 
of  highways  must  show  the  causes  which  pro- 
duce the  defect 

[Ed.  Note.— For  other  cases,  see  Higbwaya, 
Cent  Dig.  |  384;    Dec.  DigTi  127.»] 

4.  Highways  (8  127*)— Taxes— PaoCTBDiNoa 
FOR  Assessment  —  Amendment  —  Defects 
Curable  by  Amendment. 

The  failure  of  the  certificate  of  the  com- 
missioners of  highways,  to  state  the  cause  of 
defects  in  a  highway  requiring  an  additional 
levy  cannot  be  cured  by  amendment  upon  ap- 
plication for  judgment  for  delinquent  taxes,  so 
as  to  show  that  the  condition  of  the  highway 
was  caused  by  a  cloudburst,  etc. 

[Ed.   Note. — For  other  cases,   see  Highways, 
Cent  Dig.  I  384;    Dec.  Dig.  {  127.*] 

6.  Counties    (|    194*)— Taxation— Pbooked- 

in08— evioenci, 

An  objection  made  on  an  application  for 
judgment  for  delinquent  county  taxes  to  an 
Item  of  the  levy  for  "salary  of  the  officers,"  on 
the  ground  that  it  was  greater  than  was  neces- 
sary, was  not  sustained  by  showing  the  sal- 
aries in  years  other  than  that  for  whicli  the 
levy  was  made. 

[Ed.   Note.— For  other  cases,   see   Counties, 
Dec  r«g.  {  IW.*] 

6.  Appbal  and  Bbbob  f|  671*)- Taxation— 
Pleading— Review— Hecobd. 

The  Supreme  Court  cannot  presume  that 
the  trial  court  erred,  it  l}eing  necessary  for 
error  to  be  shown  by  the  abstract  furnished  by 
appellant  or  the  additional  abstract  furnished 
by  appellee,  so  that  alleged  error  in  abating 
a  tax  cannot   be  considered  where  appellant's 


abstract  does  not  show  tlie  objection  to  the  tax 
or  grounds  thereof,  nor  the  reasons  for  the 
trial  court's  action,  and  does  not  contain  the 
evidence  concerning  such  taxes,  or  only  shows 
the  amount  of  the  taxes  abated  and  appellee's 
exceptions  to  the  court's  action. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2872;  Dec.  Dig.  I  671.*J 

Appeal  from  Kankakee  County  Court;  ▲ 
Wi  De  Selm,  Judge. 

Proceedings  by  the  People,  on  the  rela- 
tion of  Dan  G.  Lee,  County  Collector,  against 
the  Chicago,  Indiana  &  Southern  Railroad 
Company.  From  a  judgment  for  relator,  de- 
fendant appeals.  Reversed  In  part  and  re- 
manded, with  directions. 

W.  B.  Hunter  and  Walter  O.  Schneider, 
for  appellant    3.  Bert  Miller,  for  appellee. 

COOKEV,  3.  AppelUmt,  the  Chicago,  In- 
diana dc  Sontbem  Railroad  Company,  Intw- 
posed  objections  to  the  application  made  by 
the  county  collector  of  E^nkakee  county  to 
the  coun^  court  of  said  county  for  Jndg- 
ment  for  delinquent  taxes  for  the  year  190B. 
Some  of  the  objections  were  sustained,  others 
were  overruled,  and  a  judgment  was  entered 
against  appellant's  property-  for  the  taxes  to 
which  objections  had  been  oTerruled,  from 
which  judgment  appellant  has  prosecuted 
this  appeal. 

Appellant  first  contends  that  $88.71  of  ttis 
town  tax  of  the  town  of  Oaneer  Is  Illegal 
because  that  sum  was  extended  against  Its 
property  upon  a  levy  of  |l,000  made  at  the 
annual  town  meeting  to  pay  certain  bonds 
outstanding  against  the  town.  This  tax  was 
extended  by  the  county  clerk  upon  the  certif- 
icate of  the  town  clerk  that  the  electors  of 
the  town,  at  the  annual  town  meeting  la 
1909,  elected  to  raise  for  the  year,  by  taxa- 
tion, certain  sums  for  certain  purposes  enu- 
merated in  the  certificate,  including  |1,000 
for  bonded  indebtedness.  At  the  hearing  up- 
on objections  appellee  asked  leave  to  permit 
the  town  clerk  to  amend  his  certificate,  and 
offered  in  evidence  a  certificate  made  and 
signed  by  the  board  of  town  auditors  on 
March  81,  1909,  and  delivered  to  the  town 
clerk.  In  which  It  was  certified  that  at  the 
meeting  of  the  board  held  on  that  day  for 
the  purpose  of  auditing  town  accounts,  bonds 
numbered  5  and  6  against  the  town  of  Oa- 
neer, for  $500  each,  were  presented,  examin- 
ed and  allowed.  Appellant  then  offered  in 
evidence  that  portion  of  the  record  of  the 
board  of  town  auditors  kept  by  the  town 
derk  showing  the  proceedings  of  the  board 
at  its  meeting  of  March  81,  1909,  and  it  did 
not  appear  therefrom  that  any  portion  of  the 
bonded  indebtedness  was  audited  or  allowed 
at  the  meeting,  but,  on  the  contrary,  the  rec- 
ord did  show  a  resolution  adopted  by  the 
board  at  the  said  meeting  recommending  that 
$1,000  be  raised  at  the  next  annual  town 
meeting  to  pay  on  bonded  indebtedness.    Aft- 
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er  the  Introductton  of  this  evidence,  the 
court,  over  the  objection  of  appellant,  per- 
mitted the  town  derk  to  amend  his  certifi- 
cate upon  which  the  tax  Iiad  been  extended, 
by  inserting  therein  a  statement  that  a  claim 
in  favor  of  the  holder  of  the  two  bonds  for 
$500  each  was  audited  and. allowed  by  the 
board  of  town  auditors  at  their  meeting  on 
March  31,  1909.  These  bonds  were  charges 
or  claims  against  the  town  of  Ganeer,  and 
the  statute  required  that  they  be  audited 
and  allowed  by  the  board  of  town  auditors 
before  th^  could  be  made  the  basis  for  the 
levy  and  collection  of  taxes.  Hurd's  Rev.  St 
1900,  e.  139,  art  13,  i  4.  The  electors  at  the 
annual  town  meeting  do  not  possess  the 
power  of  auditing  charges  or  claims  against 
the  tovm  or  of  lev3rlng  taxes  to  meet  the 
same  (People  v.  Chicago  &  Alton  Railroad 
Co.,  193  111.  364,  61  N.  B.  1063),  and  the  cer- 
tificate of  the  town  derk  was  defective  in 
stating  the  action  of  the  electors  at  the  an- 
nual town  meeting,  instead  of  the  action  of 
the  board  of  town  auditors  at  the  meeting 
of  Karch  31,  1909,  as  the  basis  for  his  cer- 
tificate of  the  levy  of  $1,000  to  pay  these 
bonds ;  but  this  was  an  error  on  the  part  of 
the  town  clerk  which  did  not  affect  the  sub- 
stantial Justice  of  the  tax  itself.  A  valid 
levy  had  been  made  by  the  proper  authori- 
ties for  a  purpose  authorized  by  law.  The 
amount  and  the  purpose  for  which  the  same 
was  levied  Were  correctly  stated  In  the  cer- 
ttflcate  upon  which  the  tax  was  extended, 
and  the  county  court  did  not  err  in  permit- 
ting the  town  clerk  to  amend  his  certificate 
to  conform  to  the  facts  by  showing  the  al- 
lowance by  the  board  of  town  auditors  of 
$1,000  in  favor  of  the  holders  of  these  bonds. 
Hurd's  Rev.  St  1909,  c.  120,  |  191. 

Appellant  contends,  however,  that  the  rec- 
ord kept  by  the  town  clerk  of  the  proceed- 
ings of  the  board  of  town  auditors  shows 
that  the  board  did  not  audit  and  allow  these 
bonds  as  a  claim  against  the  town,  but  re- 
ferred the  matter  of  their  payment  to  the 
electors  at  the  next  annual  town  meeting; 
Section  7,  art  13,  c.  189,  Hurd's  Rev.  St 
1909,  requires  the  board  of  town  auditors  to 
make  a  certificate,  to  be  signed  by  a  majori- 
ty of  the  board,  specifying  the  nature  of  the 
daim  or  demand  and  to  whom  the  amount 
is  allowed,  and  to  cause  such  certificate  to 
be  delivered  to  the  town  derk ;  and  this  cer- 
tificate, and  not  the  record  kept  by  the  town 
clerk  of  the  proceedings  of  the  board,  is  the 
basis  for  the  certificate  of  the  town  clerk  to 
the  county  derk  upon  which  the  tax  Is  ex- 
tended. People  V.  Chicago  &  Alton  Railroad 
Co.,  supra;  Cincinnati,  Lafayette  &  Chicago 
Railway  Co.  v.  People,  206  111.  387,  60  N.  B. 
39.  Neither  the  fact  that  the  record  kept 
by  the  town  clerk  did  not  show  the  action 
of  the  board  in  allowing  the  claim,  nor  the 
fact  that  sudi  record  showed  that  the  board 
recommended  that  the  money  required  to  pay 
the  bonds  be  raised  at  the  next  annual  town 
meeting,  overcomes  the  certificate  signed  by 


a  majority  of  the  board  and  delivered  to  the 
town  clerk,  showing  the  allowance  of  the 
bonds  by  the  board  of  town  auditors  as  a 
claim  against  the  town. 

Appellant  next  contends  that  $217.82  of 
the  road  and  bridge  tax  of  the  town  of  Lime- 
stone Is  void.  This  tax  was  extended  upon 
the  certificate  of  the  town  clerk  showing 
that  the  commissioners  of  highways  had  filed 
in  his  office  their  certificate  requiring  36 
cents  on  each  $100  valuation  of  property  for 
road  and  bridge  purposes  and  for  the  pay- 
ment of  outstanding  orders  drawn  on  their 
treasurer  for  the  year  1909,  and  had  also 
filed  their  certificate  showing  an  additional 
amount  of  25  cents  on  each  $100  valuation 
levied  by  the  commissioners,  with  the  con- 
sent of  the  board  of  town  auditors  and  as- 
sessor. Appellant  paid  that  portion  of  the 
road  and  bridge  tax  extended  at  the  rate  of 
36  cents  on  each  $100  valuation,  but  refused 
to  pay  that  portion  extended  at  the  addition- 
al rate  of  25  cents  on  each  $100  valuation, 
amounting  to  $217.82,  and  urges  that  the  ad- 
ditional levy  was  not  made  tn  conformity 
with  the  statute,  and  is  void. 

The  certificate  of  the  highway  commissioii- 
ers  that  36  cents  on  each  $100  valuation 
sliould  be  levied  for  road  and  bridge  purpos- 
es and  for  the  payment  of  outstanding  orders 
was  made  on  September  7,  1909.  On  the 
same  day  the  commissioners  certified  to  the 
Iward  of  town  auditors  and  the  assessor  of 
the  town  of  Limestone  that  in  their  opinion 
a  greater  levy  than  36  cents  on  each  $100 
valuation  "is  needed  to  repair  the  highways 
on  the  section  line  between  sections  5  and 
8,  town  80,  range  14  west,  which  was  flooded 
by  heavy  rains  on  June  24,  1909,  also  on 
August  11, 1909,  washing  away  the  grade  and 
making  the  same  impassable ;  and  also  to  re- 
pair the  highway  in  the  center  of  section  9, 
town  31,  range  11  east,  where  the  grade  was 
badly  damaged  by  heavy  rains  on  June  24 
and  August  11,  1909,  making  the  same  im- 
passable; and  will  cause  an  expenditure  of 
$1,200  to  repair  said  places  named  above, 
and  that  it  will  take  all  of  the  36  cents 
on  each  $100  valuation  to  pay  for  the  or- 
dinary repairs  for  road  work  needed  this 
year."  The  board  of  town  auditors  and  the 
assessor  thereupon,  on  the  said  seventh  day 
of  September,  In  writing,  consented  to  an  ad- 
ditional levy  of  25  cents  on  each  $100  valu- 
ation. Appellee  offered  as  a  witness  one  of 
the  highway  commissioners  of  the  town  of 
Limestone,  who  testified,  over  appellant's 
objection,  that  the  damages  to  the  highways . 
mentioned  in 'the  certificate  of  the  highway 
commissioners  were  occasioned  by  a  cloud- 
burst and  flood.  Thereupon  the  court  per- 
mitted the  commissioners  of  highways  to 
amend  the  certificate  which  they  had  made 
to  the  board  of  town  auditors  and  assessor 
so  as  to  show  that  the  condition  of  the  high- 
ways, as  described  in  the  original  certificate, 
was  the  result  of  "an  unusual  and  extraor- 
dinary storm  In  the  na^p^^  ^  ^HS^tHglC 
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tbe  like  of  which  never  happened  there  be- 
fore." 

The  certificate  made  by  the  highway  com- 
missioners to  the  board  of  town  auditors  and 
assessor  was  clearly  Insufficient  People  ▼. 
Elgin,  Jollet  &  Eastern  Railway  Co.,  243 
111.  546,  90  N.  E.  1080.  Section  14  of  the  road 
and  bridge  act  (Hurd's  Kev.  St  1909,  c.  121), 
under  which  it  was  sought  to  make  the  ad- 
ditional levy,  provides  that  If,  in  the  opinion 
of  the  commissioners,  a  greater  levy  than 
the  amount  authorized  by  section  13  of  the 
act  Is  needed  in  view  of  some  contingency, 
they  may  certify  the  same  to  the  board  of 
town  auditors  and  the  assessor,  and  may, 
with  the  consent  of  a  majority  of  this  en- 
tire board  given  in  writing,  make  an  ad- 
ditional levy  of  any  sum  not  exceeding  25 
cents  on  the  $100  of  the  taxable  property  of 
the  town.  Whether  a  contingency  exists, 
within  the  meaning  of  this  section,  depends 
entirely  upon  the  character  of  the  force 
which  causes  the  condition  sought  to  be  rem- 
edied, and  the  certificate  must  show  not  only 
the  defects  sought  to  be  remedied,  but  the 
cause  that  produced  those  defects.  In  order 
to  authorize  an  additional  levy.  People  v. 
Kankakee  &  Southwestern  Railroad  Co.,  237 
ni.  862,  86  N.  E.  742. 

Appellee  virtually  concedes  that  the  cer- 
tificate was  insufficient,  but  contends  that 
the  amendment  made  by  the  commisBloners 
upon  the  hearing  of  objections  cures  the  de- 
fect This  defect,  however,  is  not  such  as 
can  be  cured  by  amendment  upon  application 
for  Judgment  In  Chicago  &  Northwestern 
Railway  Co.  v.  People,  200  111.  141,  65  N.  B. 
705,  we  said:  "Where  the  power  to  levy  a 
tax  is  conferred  by  law,  and  is  regularly  ex- 
ercised by  the  projwr  authorities  In  substan- 
tial conformity  to  the  law,  the  court,  upon 
proof  of  such  fact  may  permit  the  certificate 
of  the  levy  to  be  amended  on  the  bearing  by 
changing  the  official  designation  of  the  ofii- 
cers,  allowing  the  Individual  signatures  to 
be  substituted  for  the  corporate  name  and 
correcting  other  like  formal  errors.  Spring 
Valley  Coal  Co.  v.  People,  167  111.  543  [41 
N.  E.  874] ;  Chicago  &  Alton  Railroad  Co.  v. 
People,  171  111.  544  [49  N.  E.  489] ;  Chicago 
&  Northwestern  Railway  Co.  v.  People,  183 
ni.  247  [55  N.  B.  680].  But  if  the  statute  au- 
thorizing the  levy  of  the  tax  has  not  in 
fact  been  followed  and  (iomplied  with,  the 
levy  cannot  be  made  valid  by  amendments 
of  certificates  or  proceedings,  because  that 
would  not  be  a  correction  of  a  mere  irregu- 
larity, but  would  be  an  attempt  to  make  val- 
id a  levy  at  the  time  of  the  amendment 
People  V.  Smith,  149  111.  649  [36  N.  E.  971] ; 
Chicago  &  Northwestern  Railway  Co.  v. 
People,  184  lU.  240  [56  N.  E.  367].  There 
must  be  a  valid  levy,  which  Is  defective  In 
matters  merely  formal,  to  authorize  an 
amendment" 

The  existence  of  a  contingency  is  an  in- 
dispensable prerequisite  of  an  additional 
levy  under  section  14  of  the  road  and  bridge 


act  and  the  statute  requires  that  such  con- 
tingency be  stated  in  the  certificate  levying 
the  same.  People  v.  Elgin,  Jollet  &  Eastern 
Railway  Co.,  supra ;  Toledo,  St  Louis  &  West- 
em  Railroad  Co.  v.  People,  226  111.  557,  80  N. 
E.  1059.  In  the  absence  of  a  certificate  by  the 
highway  commissioners  showing  a  contingen- 
cy, the  board  of  town  auditors  and  assessor 
have  no  authority  to  consent  to  an  additional 
levy.  Their  consent  enters  into  and  is  an 
indispensable  part  of  a  valid  levy  under 
said  section  14,  and  if  such  consent  has  been 
given  upon  a  certificate  of  the  highway  com- 
missioners which  does'  not  show  some  contin- 
gency authorizing  an  additional  levy,  the  con- 
sent is  wholly  Ineffective  and  no  valid  levy 
can  be  predicated  thereon.  The  board  of 
town  auditors  and  the  assessor  acted  upon 
the  original  certificate.  To  permit  that  cer- 
tificate to^  be  amended  upon  application  for 
Judgment  would  result  in  sustaining  the  tax 
upon  a  certificate  made  by  the  highway  com- 
missioners which  has  never  been  before  the 
board  of  town  auditors  and  the  assessor  for 
consideration.  The  amendment  was  not  the 
correction  of  a  mere  irregularity,  but  was  an 
attempt  to  make  valid  the  levy  at  the  time 
of  the  amendment  The  defect  In  the  cer- 
tificate was  substantial  and  not  merely  for- 
mal,  and  the  court  erred  in  permitting  the 
certificate  to  be  amended  and  in  overruling 
the  objection  to  this  tax. 

The  county  board  levied  for  all  county  pur- 
poses the  sum  of  $60,000,  which  inclnded  |12,- 
500  for  "salary  of  the  officers"  and  $8,000 
for  "care  of  paupers."  Appellant  objected 
to  that  portion  of  the  county  tax  levied  for 
"salary  of  the  officers"  in  excess  of  $7,600  on 
the  ground  that  the  county  board  had  no 
authority  to  levy  a  greater  sum  than  $7,500 
for  such  purpose,  and  also  objected  to  all 
that  portion  of  the  county  tax  levied  for 
"care  of  paupers"  on  the  ground  that  the 
county  board  had  no  authority  to  levy  any 
tax  for  the  care  of  paupers  in  Kankakee 
county.  These  objections  Were  overruled  by 
the  court,  and  appellant  contends  that  this 
action  of  the  court  was  erroneous. 

Appellant  offered  no  evidence  in  support 
of  its  objection  to  the  levy  for  "salary  of  the 
officers,"  but  contends  that  a  portion  of  the 
levy  was  for  salaries  of  employes  who  do  not 
come  within  the  term  "officers,"  and  for 
salaries  of  officers  who  can  only  receive  com- 
pensation out  of  the  fees  of  -their  office.  In 
the  case  of  People  v.  Kankakee  &  Southwest- 
ern Railroad  Co.,  237  lU.  362,  86  N.  E.  742, 
the  same  amount  had  been  levied  by  tb» 
county  board  of  Kankakee  county  for  the 
year  1907  for  the  same  purpose,  and  we  there 
held  that  the  purpose  of  this  tax  was  suffi- 
ciently designated  by  the  words  "salaries  of 
the  officers" ;  that  the  taxpayer  would  under- 
stand therefrom  that  the  levy  was  made  to 
pay  salaries  payable  out  of  the  county  treas- 
ury from  money  raised  by  general  taxation, 
and  that  If  the  levy  for  such  purpose  wa» 
greater  than  it 
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ject  to  the  excess.  The  only  means  by  which- 
the  court  conld  determine,  upon  the  hearing 
of  objections,  tliat  this  levy  for  "salary  of 
the  oflScers"  was  greater  than  it  should  be, 
was  upon  evidence  Introduced  showing  the 
salaries  of  those  officers  whose  salaries  are 
payable  oat  of  the  county  treasnry  from  mon- 
ey raised  by  general  taxation,  as  fixed  by 
the  county  board.  No  evidence  wes  tatroduo 
ed  showing  what  salaries  had  been  fixed  for 
such  officers  by  the  county  board.  Ai^sel- 
lant's  argument  on  this  branch  of  the  case 
is  based  entirely  upon  the  testimony  of  the 
county  treasurer,  Introduced  by  appellee, 
showing  various  offices  and  employments,  and 
the  salary  attached  to  each,  according  to  a 
list  which  the  witness  testified  was  "a  list 
of  the  officers  paid  by  the  county"  which  he 
had  made.  The  most  that  this  evidence  caii 
be  said  to  prove  is,  that  at  some  previous 
time  the  salaries  mentioned  by  the  witness 
had  been  paid  by  the  county  to  the  persons 
holding  the  positions  specified  in  the  list 
which  he  had  made.  It  does  not  establish 
thilt  tbose  are  the  salaries,  as  fixed  by  the 
count?  board,  of  the  officers  of  Kankakee 
county  during  the  year  for  which  the  levy 
was  made,  or  that  the  offices  shown  on  the 
list  were  the  only  county  offices,  during  such 
year,  filled  by  persons  whose  salaries  were 
payable  out  of  the  county  treasury  from 
money  raised  by  general  taxation.  The  evi- 
dence was  therefore  insufficient  to  sustain 
the  objection  to  this  portion  of  the  county 
tax. 

The  objection  to  the  Item  of  $8,000  levied 
for  the  "care  of  paupers"  Is  the  same  objec- 
tion that  was  considered  by  us  at  the  present 
term  In  People  v.  Cincinnati,  Lafayette  & 
Chicago  Hallway  Co.,  83  N.  E.  421,  and  is 
there  disposed  of  on  a  record  identical  with 
the  record  here,  contrary  to  appellant's  con- 
tention. That  objection  was  properly  over- 
ruled. 

Appellee  has  assigned  cross-errors  ques- 
tioning the  action  of  the  court  in  sustaining 
objections  to  that  portion  of  the  hard  road 
taxes  of  the  towns  of  Momence  and  Ganeer 
In  excess  of  the  rate  of  60  cents  on  each  $100 
valuation.  The  abstract  shows  that  the 
court  abated  the  hard  road  tax  of  the  town 
of  Homence  In  the  sum  of  1338.72  and  the 
hard  road  tax  of  the  town  of  Ganeer  in  the 
sum  of  $276.02,  and  that  appellee  excepted 
to  the  action  of  the  court,  and  this  Is  all 
that  is  shown  by  the  abstract  with  reference 
to  these  two  taxes.  Neither  the  objections, 
nor  the  grounds  thereof,  nor  the  reasons  for 
the  action  of  the  court,  appear  from  the  ab- 
stract, and  none  of  the  evidence  concerning 
these  taxes  is  preserved;  nor  is  It  shown 
whether  the  taxes  which  were  abated  were 
all,  or  only  a  portion,  of  the  hard  roads  taxes 
levied  in  those  two  towns.  We  cannot  pre- 
sume that  the  court  erred.  The  error  must 
be  shown  by  the  abstract  furnished  by  ap- 


pellant or  by  an  additional  abstract  furnish- 
ed by  appellee.  No  additional  abstract  ha^ 
been  filed,  and,  as  the  matters  complained  of, 
do  not  appear  from  the  abstract  furnished  by 
appellant,  the  cross-errors  cannot  be  con- 
sidered. 

The  judgment  of  the  county  court  wlU  be 
affirmed  as  to  the  town  tax  of  the  town  of 
Ganeer,  that  portion  of  the  county  tax  levied 
for  "salary  of  the  officers"  and  for  "care  of 
paupers,"  and  the  hard  road  taxes  of  the 
towns  of  Momence  and  Ganeer,  and  as  to  the 
road  and  bridge  tax  of  tlie  town  of  Lime- 
stone it  will  be  reversed  and  the  cause  re- 
manded, with  directions  to  sustain  the  ob- 
jections. 

Reversed  in  part  and  remanded,  witb  dlree- 
tlona. 


(248  111.  U4) 

PEOPLE  ex  rel.  LEE  v.  KANKAKEE  &  8. 
B.   CO. 

(Supreme  Court  of  Illinois.    Dec.  2J,  1910. 
Rehearing  Denied  Feb.  10,  1911.) 

1.  Towns  (S  66*>— Taxation— Lkvt—Recokd 
or  Town  MEmNo — Ci.bbioai.  Erkob— Ef- 
fect. 

The  use  of  the  word  "preceding,"  in  the 
record  of  a  town  meeting  showing  the  adoption 
of  a  motion  that  the  supervisors  l>e  allowed  a 
certain  aom  for  use  for  town  purposes  during 
the  preceding  year,  to  be  used  for  the  purposes 
stated,  was  a  clerical  error,  which  will  be  disre- 
garded, and  does  not  affect  the  validity  of  a 
tax  levied  for  the  pnrpoBes  stated,  since  the 
toiwn  meeting  only  had  power  to  levjr  a  tax 
for  the  succeeding  year;  it  being  permissible 
to  have  omitted  such  word  altogietn.er,  or  to 
have  Bobstltnted  the'  word  "succeeding"  there- 
for. 

{Ed.  Note.— For  other  cases,  see  Towns,  Dec. 
Dig.  S  56.*] 

2.  Highways  (J  127*)— Taxation— Levt-Pb- 
TiTioN—REQurBEMKNTS— Qualifications  of 
Petitioneb— Petitionebs. 

Under  Hurd'a  Rev.  St.  1908,  c.  121,  i  245, 
requiring  the  town  cleii,  upon  the  petition  o(  OO- 
landowners  who  are  legal  voters  o{  any  township 
for  the  levy  of  a  tax  to  construct  and  main* 
tain  hard  roads,  to  give  notice  that  a  vote  would 
be  taken  for  or  against  levying  a  tax  for  that 
purpose,  and  requiring  the  petition  to  state  the 
location  and  route  of  the  roads  and  the  rate 
per  cent,  and  the  number  of  years  for  which 
a  tax  should  be  levied,  it  is  sufficient  if  tbo 
petition  is  in  fact  signed  by  the  requisite  nun- 
ber  of  qualified  persons,  and  it  need  not  show 
tliat  the  petitioners  were  landowners  and  legal 
voters  of  the  town. 

(Ed.  Note.— For  other  eases,  see  Highways,' 
I>ec.  Dig.  I  127.»]  1 

3.  HisHWATS  (S  127*)  —  Taxation— PuBPosB 
OF  Levy- 

Under  Hurd's  Rev.  St.  1908,  c.  121,  §  245, 
requiring  the  town  clerk,  upon  the  petition  to 
him  of  oO  landowners  for  an  election  for  that 
purpose,  to  give  notice  tliat  a  vote  WUI  be  tak- 
en for  or  against  levying  a  tax  for  the  purpow 
of  constructing  and  maintaining  gravel,  rock, 
macadam,  or  other  liard  roads,  the  petitioners 
may  themselves  determine  the  particular  kind 
of  hard  road  they  wish  to  be  voted  upon,  or 
may  petition  for  a  vote  upon  levying  a  tax 
for  hard  roads  generally,  leavine  the  kl^d.  of 
road  to  Ve  determined  by  the  highway  commis- 


•Forothar  cue*  see  siune  topic  aad  section  NOMBBR  In  Dec.  Die.  *  Am.  Dlx.  Key  No.  Sarles  ft  Rep'r  iDflatM 
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aionerB ;  bat  if  the  petition  is  for  a  vote  apon 
a  particular  kind  of  hard  road,  a  tax  cannot 
l>e  levied  to  constmct  any  other  kind  of  hard 
road  than  that  voted  for,  so  tltat,  where  the 
petition  was  for  the  levy  of  a  tax  to  construct 
and  maintain  a  macadam  road,  a  levy  made  for 
the  purpose  of  constructing  and  maintainine 
gravel,  rock,  macadam,  or  other  hard  roadj 
made  after  an  election  stated  in  the  notice  of 
election  to  1>e  for  the  same  purpose,  waa  in- 
Talid. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  $  127.»] 

4.  Statutes  (f  245*)  —  Constbuctiok  —  Tax 

IiAwa. 

Laws  authorizing  manicipal  anthoritles, 
snch  as  highway  commissioners,  to  levy  a  tax, 
mnst  he  strictly  construed  and  complied  with, 
in  order  to  sustain  the  exercise  of  the  authority. 

[E!d.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  {  826;    Dec.  Dig.  {  245. 'J 

Appeal  from  Kankakee  County  Coart;  A. 
W.  De  Selm,  Judge. 

Proceeding  by  the  People,  on  the  relation 
of  Dan  G.  Lee,  Collector,  against  the  Kan- 
Icakee  &  Seneca  Railroad  Company.  From 
the  Judgment,  the  railroad  company  appeal- 
ed, and  the  People  assign  cross-errors.  Af- 
firmed in  part,  and  reversed  In  part 

W.  R.  Hunter  and  Walter  C.  Schneider, 
for  appellant  J.  Bert  Miller,  State's  Atty., 
for  appellee. 

PER  CURIAM.  This  Is  an  appeal  by  the 
Kankakee  &  Seneca  Railroad  Company  from 
a  Judgment  for  taxes,  and  the  people  have 
assigned  cros8.error8. 

The  same  objections  were  made  to  the 
county  tax  as  in  the  case  of  People  t.  Cin- 
cinnati, Lafayette  &  Chicago  Railway  Co., 
93  K.  E.  421,  and  for  the  reasons  stated  In 
the  opinion  In  that  case  were  properly  over- 
ruled. 

Objection  was  made  to  the  town  tax  of  the 
town  of  Essex,  because  the  certificate  of  the 
town  clerk  upon  which  it  was  extended  show- 
ed a  levy  of  a  gross  sum  for  town  purposes, 
and  because  no  town  tax  was  levied  for  the 
year  1909.  The  certificate  was  afterward 
amended  so  as  to  show  a  levy  of  $350  for  the 
payment  of  town  officers  and  $150  for  the 
town  poOT.  As  amended,  the  certificate  was 
sn£9cient;  but  the  record  of  the  town  meet- 
tag  which  was  introduced  in  evidence  show- 
ed the  adoption  of  a  motion  that  "the  super- 
visors be  allowed  $500  for  use  for  town  pur- 
poses during  the  preceding  year,  $350  to  be 
used  for  payment  of  town  officers  and  $150 
to  be  used  for  town  poor."  The  use  of  the 
word  "preceding"  is  manifestly  a  clerical  mis- 
prision. It  might  have  been  omitted,  or  the 
word  "succeeding"  used.  The  meeting  had 
no  authority  to  make  such  levy  for  the  past 
year,  but  had  such  authority  for  the  coming. 
It  is  clear  that  it  was  the  intention  of  the 
voters  then  present  to  exercise  the  power 
which  they  possessed  of  levying  taxes  for 
onejear,  and,  as  there  was  only  one  year  to 
which  their  action  could  apply,  the  mispri- 


sion of  the  clerk  who  recorded  their  action 
was  properly  disregarded  by  the  court,  and 
the  appellant's  objection  to  the  tax  iwas 
rightly  overruled. 

Objection  was  made  to  the  levy  of  a  hard 
road  tax  in  the  town  of  Essex,  because  no 
petition  for  a  vote  for  or  against  levying 
such  tax,  signed  by  the  required  number  of 
qualified  signers,  was  presented  to  the  town 
clerk.  The  town  meeting  was  held  on  April 
6,  1009.  The  statute  then  in  force  provided 
that,  upon  the  petition  of  60  landowners 
who  were  legal  voters  of  any  township  to 
the  town  clerk,  he  should,  when  grlvlng  no- 
tice of  the  next  annual  town  meeting,  also 
give  notice  that  a  vote  would  then  be  taken 
for  or  against  levying  a  tax,  not  to  exceed 
$1  on  each  $100  assessed  valuation  of  all 
taxable  property  in  the  township,  for  the 
purpose  of  constructing  and  maintaining 
gravel,  rocb,  macadam,  or  other  hard  roads. 
The  petition  was  required  to  state  the  loca- 
tion and  route  of  the  proposed  road  or  roads, 
not  exceeding  two,  and  the  rate  per  cent, 
not  exceeding  $1  on  each  $100,  and  the  num- 
ber of  years,  not  exceeding  five,  for  which 
the  tax  should  be  levied.  Hurd's  Rev.  St 
1908,  p.  1873.  It  is  objected  to  the  petition 
that  It  does  not  state  that  the  signers  are 
landowners  in  the  town  and  legal  voters 
therein.  The  statute  requires  the  petition 
to  contain  certain  statements  and  to  be  sign- 
ed by  persons  having  certain  qnallfications. 
The  fact  that  the  signers  possess  the  neces- 
sary qualifications  Is  not  required  to  be  stat- 
ed. If  the  petition  is  In  fact  signed  by  the 
requisite  number  of  persons  legally  qualified, 
and  otherwise  complies  with  the  statute.  It  is 
sufficient ;  and  It  is  stipulated  that  the  sign- 
ers were  in  fact  qualified. 

It  is  further  objected  that  the  highway 
commissioners  were  not  authorized  to  levy 
this  tax,  because  the  vote  and  levy  did  not 
follow  the  prayer  of  the  petition.  The  stat- 
ute authorizes  a  vote  for  or  against  levying 
a  tax  for  the  purpose  of  constructing  and 
maintaining  gravel,  rock,  macadam  or  other 
hard  roads.  The  petition  was  for  a  vote  up- 
on the  proposition  to  levy  a  tax  to  be  used 
in  constructing  macadamized  roads;  the  no- 
tice and  election  were  for  levying  a  tax  for 
the  purpose  of  constructing  and  maintaining 
gravel,  rock,  macadam,  or  other  roads;  and 
the  levy  is  for  the  purpose  of  constructing 
and  maintaining  gravel,  rock,  macadam,  or 
other  bard  roads.  The  statute  authorizes  a 
vote  upon  the  question  of  levying  a  tax  for 
hard  roads  upon  a  petition.  The  petitioners 
have  the  right  to  determine  the  kind  of  road 
they  want  voted  upon — whether  gravel,  rock, 
macadam,  or  other  hard  road.  They  may,  if 
they  see  fit,  petition  for  a  vote  upon  levying  a 
tax  for  gravel,  rock,  macadam,  or  other  ha^ 
road,  leaving  the  character  of  the  road  to  be 
determined  by  the  highway  commissioners; 
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bnt.  If  tbe  petition  is  for  a  vote  npon  a  par- 
tlcalar  kind  of  bard  road,  the- vote  mnst  be 
had  upon  tbat  proposition,  and  cannot  be  ex- 
tended to  other  kinds  of  road.  The  require- 
ments of  notice  and  of  the  form  of  the  ballot 
are  in  the  alternative,  and  the  notice  and  bal- 
lots should  follow  and  agree  with  the  petition. 
Jjowa  which  confer  upon  municipal  authori- 
ties, as  highway  commissioners,  the  right  to 
levy  a  tax,  must  be  strictly  construed,  and 
their  requirements  must  be  strictly  complied 
with,  or  the  power  will  not  be  conferred. 
The  petition  here  was  for  a  tax  to  construct 
and  maintain  a  macadam  road.  That  ques- 
tion was  not  voted  upon,  and  the  levy  was 
not  made  for  that  purpose.  The  objection 
to  this  tax  should  have  been  sustained. 

Tbe  Judgment  will  be  affirmed  as  to  the 
town  tax  of  the  town  of  Essex  and  the  coun- 
ty-tax, and  will  be  reversed  as  to  the  hard 
road  tax  of  the  town  of  Essex. 

Judgment  affirmed  in  part 

(2t8  HI.  U3) 
PEOPLE  ez  rel.  LEE  v.  KANKAKEX;  & 

S.  W.  K.  CO. 
(Supreme  Court  of  Illinois.    Dec.  21,  1810.) 

Appeal  from  Kankakee  County  Court;  A. 
W.  Deselm,  Judge. 

Proceedings  by  the  People,  on  the  relation  of 
Dan  O.  Lee,  against  the  Kankakee  &  South- 
western Railroad  Company.  From  a  judgment 
for  relator,  defendant  appeals.  Reversed  and 
remanded,  with  directions. 

W.  K.  Hunter  and  Walter  O.  Schneider,  for 
appellant.  J.  Bert  Miller,  State's  Atty.,  for 
appellee. 

PER  CURIAM.  The  legal  questions  and  the 
facts  in  this  case  (except  as  to  the  amount  of 
taxes)  are  identical  with  those  involved  in  Peo- 
ple V.  Kankakee  &  Seneca  Railroad  Co.,  93  N. 
B.  773.  Tbe  conclusions  reached  in  that  case 
must  control  here. 

The  judgment  of  the  county  court  must  there- 
fore be  reversed,  and  the  cause  remanded,  with 
directions  to  enter  judgment  in  accordance  with 
the  views  set  forth  in  that  opinion. 

Reversed  and  remanded,  with  directions. 

(Ut  ni.  214) 

HOWARD  V.  BURKB  et  al. 

(Supreme  Court  of  Illinois.    Dee.  21,  1910. 

Rehearing  Denied  Feb.  10,  1911.) 

1.  Officebs  (8  41»)— Tenxjkb— "De  Facto  Of- 
ncBBS"— Unauthobizbd  Assumptior. 

A  mere  claim  to  be  a  public  officer  and  the 
exercise  of  tlie  o£5ce  will  not  constitute  one  an 
officer  de  facto,  for  there  must  be  at  least  a 
fair  color  of  title  or  acquiescence  on  the  part 
of  tlie  pnblic. 

[E^d.  Mote. — For  other  cases,  see  Officers,  Cent. 
Dig.  I  63;    Dec.  Dig.  {  41.*] 

2.  OmcKBO  (I  39*)— Tknubb— "Dk  Faoto  Of- 

nCEBS." 

A  de  facto  officer  is  one  who  has  the  repu- 
tation of  being  the  officer  he  assumes  to  be,  and 
yet  is  not  a  good  officer  in  point  of  law. 

[Ed.  Note. — For  other  cases,  see  Officers,  Cent. 
r«g.  S  61 ;   Dec.  Dig.  i  39.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.   2,  pp.   1845-1851.] 


3.  OrFicBBS  (S  41*)— Tbkubb— Dk  Facto  Of- 

nCEBS— "CotOB  OF  Tttlm." 

"Color  of  title"  to  an  office  is  the  authority 
derived  by  an  election  or  an  appointment,  how- 
ever irregular  or  informal,  so  tliat  the  hicum- 
bent  be  not  a  mere  volunteer. 

[Eid.  Note.— For  other  cases,  see  Officers,  Cent. 
Dig.  §  63;    Dec.  Dig.  {  41.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1263-1273 ;   vol.  8,  p.  7606.] 

4.  Officxbs  (I  42*)  — De  Facto  Officebs  — 
AomNo  Undkb  iBBEauLAB  Bi^EcrnoN. 

Where  the  memheis  of  a  board  of  educa* 
tion  irregularly  elected  were  the  only  ones  to 
assume  the  duties  of  office,  and  this  assamp- 
tion  was  acquiesced  in  by  the  public,  such  mem- 
bers are  de  facto  officers. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.  I  64;   Dec.  Dig.  i  42.  •] 

6.  Officebs  (§  42*)— De  Facto  Offzcebb— Bz- 

ISTENCE  OF  Db  Jube  Officers. 

Where  meml>ers  of  a  board  of  education, 
irregularly  elected,  were  the  only  ones  to  as- 
sume the  duties  of  the  office,  and  that  assump- 
tion was  acquiesced  in  by  tbe  public,  the  fact 
that  there  were  de  jare  officers  who  failed  to 
assume  such  duties  will  not  prevent  the  others 
from  tieing  officers  de  facto. 

[£<d.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.  i  64;   Dec.  Dig.  {  42.*] 

6.  Taxation  (|  608*)— IwJTmOTiow. 

The  acts  of  de  facto  officers,  so  far  as  they 
affect  third  persons  or  the  public,  are,  in  the 
absence  of  fraud,  as  valid  as  those  of  officers 
de  jure,  so  that  a  tax  levied  in  due  form  by 
de  facto  officers  will  not  be  enjoined  merely  be- 
cause they  were  not  officers  de  jure. 

[Eid.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  608.*] 

7.  Stipulations  (§  18*)— Tempoeabt  Injuro- 
TioNS — Damages  on  Dissolution. 

Where  a  stipulation  was  entered  into  on 
the  dissolution  of  a  temporary  injunction  that 
evidence,  if  offered,  would  have  shown  that  the 
defendants  were  damaged  to  the  extent  of  $250 
for  solicitor's  fees,  this  amount  lieing  awarded 
them  as  damages,  plaintiff  conld  not  on  appeal 
question  the  authority  of  the  defendant  to  em- 
ploy counsel. 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Dec.  Dig.  i  18.*] 

8.  Injunction  (§  186*)  —  Dissolution— Dak- 
ages —  Attorney's  Fees — Euflotkent  of 
Attobnetb— Evidence. 

Evidence  keld  to  make  a  prima  facie  case 
of  employment  of  attorneys  to  resist  a  salt  for 
an  injunction,  so  as  to  warrant  an  allowance 
to  defendants  of  attorney's  fees  as  damages  on 
dissolution  of  the  temporary  injnnctiou. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  §g  399-406;    Dec.  Dig.  |  186.*] 

9.  Attobket  and  Ouknt  (f  70*)— BSkpixjt- 

MSNT— PBEHU  UPTIOK. 

Where  attorneys  are  shown  to  have  l>^n 
employed,  it  will  be  presumed  that  their  em- 
ployment was  proper,  until  tbe  contrary  is 
shown. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
aient  Cent  Dig.  §  05 ;   Dec.  Dig.  }  70.*] 

lOt  Injunction  (g  186*)— Dissolution— Dak- 
ages  —  Attobnbt's  EVes  —  Ekfloykent  of 
ArroBNET. 

In  an  action  against  county  officers  to 
enjoin  the  collection  of  a  tax,  there  )>eing  no 
law  forbidding  the  employment  by  defendants  of 
counsel  other  than  the  state's  attorney,  tbe  em- 
ployment of  such  other  counsel  cannot  be  held 
illegal,  so  as  to  deprive  the  defendants  of  an 
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allowance  of  attorney's  fees  as  damages  on  dis- 
solntion  of  the  injunction. 

[Ed.  Note.— For  other  case*,  see  Injunction, 
Gent  Dig.  ii  89»^05 ;   Dec.  Dig.  {  1S6.*] 

Appeal  from  Circnlt  Court,  Christian  Cknm- 
ty;  Thomas  M.  Jett,  Jndga 

Action  by  Patrick  Howard  against  Henry 
J.  Burke  and  others.  From  a  decree  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

C  F.  Mortimer  and  Hogan  &  Wallace^  for 
appellant  E.  8.  Smith  and  A.  D.  Stevens, 
for  appellees. 

CARTER,  J.  Appellant  filed  this  bill  in 
the  drcnlt  court  of  Christian  county  praying 
for  an  Injunction  to  restrain  the  collection 
of  certain  taxes  levied  for  township  high 
school  purposes.  The  court,  after  a  hearing, 
dissolved  the  temporary  Injunction  and  dis- 
missed the  bill,  awarding  $2S0  damages 
ag;alnst  the  complainant.  From  that  order 
and  decree  this  appeal  has  been  prosecuted. 
In  April,  1900,  a  township  high  school  for 
township  IS  N.,  range  4  W.,  of  the  Third 
Principal  meridian,  lying  partly  In  Sangamon 
and  partly  In  Chrlstlnn  county,  was  estab- 
lished by  a  vote.  No  question  Is  here  urged 
as  to  the  legality  of  that  vote.  May  3,  1900, 
the  trustees  of  schools  of  that  township  met 
and  decided  to  call  an  election  for  Jane  B 
to  choose  a  high  school  board.  They  In- 
structed the  township  treasurer  to  post  no- 
tices of  election  on  May  24th,  but  named  no 
polling  place,  deciding  to  allow  Riddle  and 
Davis,  two  of  the  trustees,  time  to  investi- 
gate as  to  the  proper  place  for  holding  the 
election.  The  treasurer  prepared  the  notices 
.  and  .Inserted  as  the  place  for  election  the 
town  hall  of  I^wnee,  a  village  situated  In 
the  northwest  part  of  said  township.  Sold 
town  hall  had  been  for  many  years  used  as 
the  polling  place  for  school  elections  In  the 
district.  May  2l8t  the  president  of  the  board 
of  trustees,  McTaggart,  caused  these  notices 
to  be  posted.  A  few  days  later  Riddle  and 
Davis  held  a  meeting  of  the  board  and  au- 
thorized notices  for  an  election  on  June  5th, 
naming  as  the  polling  place  the  Hopewell 
echoolhouse,  some  three  or  four  miles  from 
Pawnee.  These  notices  were  also  posted. 
The  evidence  tends  to  show  that  the  school- 
house  Was  mudi  nearer  the  center  of  the 
township  than  the  town  hall.  Elections  were 
held  on  the  day  In  question  In  both  places, 
and  five  members  of  the  high  school  board 
were  declared  elected  at  the  town  hall  meet- 
ing, each  receiving  445  votes,  and  five  other 
candidates  each  received  253  or  254  votes  at 
the  Hopewell  schoolhouse  election.  All  the 
voters  at  the  town  hall  voted  for  one  set  of 
candidates,  and  all  the  voters  but  one  at  the 
schoolhouse  voted  for  the  other  set  Certlfl- 
cates  of  election  weire  filed  with  the  town- 
ship treasurer  as  to  both  of  these  boards. 
On  June  14th  the  Hopewell  board  met  and 


determined  by  lot  the  term  of  office  of  its 
members  and  elected  a  president  and  secre- 
tary; the  certificate  of  such  election  being 
filed  with  the  township  treasurer.  No  far- 
ther meetings  appear  to  have  been  held  by 
that  board,  nor  any  other  business  transact* 
ed.  Several  of  Its  members  testified  that 
they  did  not  want  to  do  anything  until  they 
found  how  the  court  proceedings  came  out 
The  board  of  educatl(xi  elected  at  the  town 
hall  meeting  met  on  June  8th,  determined  by 
lot  the  tenure  of  office  of  Its  members,  elect- 
ed a  president  and  secretary,  and  later  filed 
a  certificate  of  such  election  with  the  town- 
ship treasurer.  On  the  same  day  It  resolved 
to  erect  a  high  school  building,  and  hold  an 
election  to  decide  on  the  questions  of  Issuing 
bonds  and  the  selection  of  a  site.  Notices 
were  thereafter  posted  as  to  such  election, 
and  it  was  held  on  June  19th,  the  vote  being 
228  for  and  6  against  the  issuance  of  the 
bonds,  and  a  site  was  also  selected  by  the 
voters  at  the  same  election.  July  31st  this 
board  held  another  meeting,  and  resolved 
that  the  sum  of  ^,000  be  levied  as  a  tax 
for  high  school  purposes.  August  7th  the 
some  board  employed  a  principal  for  nine 
months  of  school,  and  on  September  4th  ac- 
cepted a  proposition  from  the  district  board 
to  furnish  the  high  school  board  with  a 
room,  heat,  and  Janitor  service  for  nine 
months  for  $500.  October  2d  an  assistant 
principal  was  employed,  and  from  time  to 
time  other  orders  were  entered  and  pay- 
ments authorized.  This  high  school  seems  to 
have  been  In  actual  operation  under  the  man- 
agement of  this  board  elected  at  the  town 
hall  meeting  untU  about  the  time  of  the 
judgment  of  ouster  In  the  quo  warranto  pro- 
ceedings. June  18,  1900,  quo  warranto  pro- 
ceedings were  instituted  In  the  circuit  court 
of  Sangamon  county  against  the  persons  com- 
posing the  so-called  town  hall  board,  and  a 
judgment  of  ouster  was  entered  against  them 
January  14,  1910,  on  the  ground  that  the  no- 
tices of  election  were  Illegal  because  the 
trustees  had  not  designated  the  town  hall 
as  the  place  of  election.  As  stated  above, 
the  town  hall  board,  at  a  meeting  held  on 
July  31,  1909,  passed  a  resolution  that  the 
sum  of  $5,000  should  be  levied  against  the 
taxable  property  of  the  district  for  high 
school  purposes,  and  a  certificate  of  levy  was 
thereafter  filed  with  the  township  treasurer 
and  with  the  clerks  of  Sangamon  and  Chris- 
tian counties.  The  bill  in  the  case  at  bar 
sought  to  enjoin  the  clerks  and  cotmty  treas- 
urers of  both  these  counties  and  all  the  mem- 
bers of  the  two  high  school  boards  from  tak- 
ing any  steps  toward  the  collection  of  said 
tax.  On  the  bearing  the  court  found  that 
the  town  hall  board  was  exercising  its  duties 
and  acting  as  a  high  school  board  of  educa- 
tion de  facto  when  it  made  such  levy,  and 
that  the  Hopew^  board  was  not  at  that 
time  exercising  the  dntles  of  the  high  school 
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board,  and  dissolved  tbe  temporary  Injunc- 
tion. 

The  chief  qnestlon  In  dispute  In  this  case 
Is  whether  the  so-called  town  ball  high  school 
board  was  a  de  fiicto  board  at  the  time  the 
resolution  to  levy  such  taxes  was  passed. 
It  Is  conceded  by  both  sides  that  on  the  rec- 
ord In  this  case  the  Hopewell  board  was  the 
de  Jure  board  on  that  date.  Counsel  for  ap- 
pellant Insist  that  the  Hopewell  board  on 
that  date  was  also  the  de  facto  board,  and 
that  therefore  the  town  ball  board  could  not 
have  been  a  de  facto  board;  that  two  per- 
sons cannot  be  officers  de  facto  In  the  same 
office  at  the  same  time,  as  there  cannot  be 
two  incumbents  at  once.    State  v.  Blossom, 

19  Nev.  312,  10  Pac.  430;  Auditors  v.  Benolt, 

20  Mich.  176,  4  Am.  Rep.  882;    Throop  on 
Public  Officers,  S  641. 

A  mere  claim  to  be  a  public  officer  and 
exercising  the  office  -will  not  constitute  one 
an  officer  de  facto.  There  must  be  at  least 
a  fair  color  of  right  or  an  acquiescence  by 
the  public  In  his  official  acta  bo  long  that 
he  will  t)e  i)resumed  to  act  as  an  officer  ei- 
ther by  right  of  appointment  or  election. 
Brows  ▼.  Lont.  87  Me.  423.  A  de  facto  offi- 
cer was  defined  by  Liord  Bllenborongh  as 
"one  who  has  tibe  reputatlwi  of  being  the 
officer  he  assumes  to  be  and  yet  Is  not  a  good 
officer  In  point  of  law."  Rex  v.  Bedford' 
Level,  6  Bast,  856;  Barlow  r.  Standford,  82 
HL  298;  State  v.  CarroU,  88  Conn.  449,  9 
Am.  R^.  409;  8  Am.  &  Bug.  Bncy.  of  Law 
(2d  Ed.)  p.  781,  and  cases  cited.  Color  of 
title  to  an  office  has  been  defined  to  be  "that 
which  in  appearance  Is  title  but  which  In 
reality  Is  no  title."  Wright  v.  Mattlson,  18 
How.  50,  15  L.  Ed.  280;  8  Am.  &  Bng.  Ency. 
of  Law  (2d  Ed.)  794.  Color  of  authority 
(which  Is  usually  considered  synonymous 
with  color  of  title)  to  an  office  Is  held  to 
be  authority  derived  by  an  election  or  an 
appointment,  however  irregular  or  Informal, 
BO  that  the  Incumbent  be  not  a  mere  volun- 
teer. McCrary  on  Elections  (4th  Ed.)  i 
253;  State  v.  Oates,  88  Wis.  634,  57  N.  W. 
296,  89  Am.  St  Rep.  812;  People  v.  Lieb, 
85  m.  484.  The  board  of  education  elected 
at  the  town  hall  meeting  was  the  only  board 
of  education  that  assumed  or  attempted  to 
transact  any  business  for  said  township  high 
school  district  up  to  and  after  the  time  of 
mukipg  the  levy  in  this  case  and  the  begin- 
ning of  this  proceeding.  Its  members  were 
not  mere  volunteers.  They  were  elected  at 
an  election  held  under  notice,  at  which  they 
received  a  mnch  larger  vote  than  was  cast 
for  the  Hopewell  board  of  education.  They 
had  a  certificate  of  election  from  the  proper 
officials  if  a  proper  notice  for  the  town  hall 
election  had  been  given.  We  are  disposed 
to  hold  that  under  the  decisions  they  had 
such  color  of  authority  to  act  as  would 
make  them  de  facto  officers  under  the  cir- 
cumstances of  this  ciase.  It  must  be  conceded 
on  this  record  that  there  existed  de  Jure  of- 


fices, as  to  said  high  school  board,  to  be  fill- 
ed, and  that  the  Hopewell  board. were  the 
de  Jure  officers.  While  there  cannot  be  a. 
de  facto  officer  if  a  de  Jure  officer  is  exer- 
cising the  functions  of, the  office  In  question 
(McCahon  v.  Commissioners,  8  Kan.  437; 
Powers  V.  Commonwealth,  110  Ey.  38^  61 
S.  W.  735,  63  S.  W.  976^  53  L.  R.  A.  245;  29 
C^ci  1392),  such  was  not  the  case  here.  The 
Hopewell  school  board,  after  It  was  organ- 
ized, did  not  attempt  to  act  as  tL  board.  The 
so-called  town  hall  board,  from  the  time  of 
their  election  until  they  were  ousted  in  the 
quo  warranto  proceedings,  assumied  to  act 
as  such  board  of  education.  They  were  the 
only  officials  that  did  attempt  to  so  act 
They  were  In  actual  possession  of  the  office.: 
Their  possession  was  acquiesced  In  and, ac- 
knowledged by  the  public  to  sudi  an  extent 
that,  so  far  as  the  public  and  third  persona 
are  concerned,  they  must  be  held  to  be  th« 
de  fiicto  board  of  education  at  the  time  this 
levy  was  made.  City  of  Chicago  v.  Burke, 
226  111.  191,  80  N.  B.  720;  Samuels  v.  Draln<- 
age  Com'rs,  125  IlL  636,  17  N.  B.  829;  Pritdi- 
ett  V.  People,  1  Oilman,  525;  Attorney  G«i>- 
eral  v.  Crocker,  138  Mass.  214;  29  Cyc.  1393, 
and  cases  dted. 

Judicial  dedslons  are  practically  a  unit 
In  holding  that  the  acts  of  officers  de  facto, 
so  far  as  they  affect. third  parties  or  the 
public,  in  the  absence  of  fraud,  are  as  valid 
as  those  of  officers  de  Jure.  This  Is  a  wise 
and  salutary  rule.  This  being  so,  equity  will 
not  enjoin  the  collection  of  a  tax  levied  in 
proper  form  by  officials  who  are  acting  as 
de  facto  officers.  Scbofleld  v.  Watkins,  22  m. 
66;  Merritt  v.  Farrls,  22  HI.  303;  Metz  v. 
Anderson,  23  III.  463,  76  Am.  Dec.  704;  Un- 
ion Trust  Co.  V.  Weber,  96  HI.  346;  Sharp 
V.  Thompson,  100  IlL  447,  39  Am.  Rep.  01. 

It  Is  further  urged  that  the  damages  al- 
lowed of  $250  for  solicitor's  fees  cannot  be 
sustained  because  there  Is  no  evidence  pre- 
served in  the  record  showing  that  such  fees 
were  reasonable,  or  should  have  been  al- 
lowed. The  temporary  injunction  was  dis- 
solved on  hearing.  Suggestions  In  writing 
were  ffied  stating  the  nature  and  amount  of 
the  damages  claimed.  Instead  of  hearing 
evidence  as  to  the  amount  of  the  damages,  a 
stipulation  was  filed  by  which  It  was  agreed 
that  "the  evidence.  If  heard,  would  show  that 
the  damages  for  the  defoidants,  by  reason 
of  solicitor's  fees,  etc.,  would  be  in  the. sum 
of  $250."  The  authorities  cited  by  counsel 
for  appellant,  such  as  Hamilton  v.  Stewart, 
SO  111.  330,  to  the  effect  that  under  the 
practice  In  our  courts  ft  party  should  not  be 
mulcted  in  damages  until  he  fhall  first  have 
had  an  opportunity  to  be  heard.  In  his  own 
defense  after  the  nature  at  the  demand  ha<k 
been  stated  In  court,  ar;e  not  In  point  The 
reason  for  this  rule  does  not  apply  when 
there  is  a  stipulation. in  the  record  which 
waived  the  hearing  and  the  preservation  of 
the  evidence  on  ^e  au^i^tion  In  dispute. 
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It  is  farther  Insisted  that  the  record  does 
not  show  the  employment  by  the  defendants 
of  the  solicitors  who  were  allowed  fees  In 
this  case.  The  record  shows  that  these  so- 
licitors apiieared  for  the  defendants  in  the 
injunction  suit,  in  the  preparation  of  the 
pleadings,  the  taking  of  evidence,  and  the 
arguing  of  the  motion  for  dissolution  of  the 
injunction,  and  that  the  injunction  was  dis- 
solved. This  work  was  for  the  benefit  of 
the  defendants.  The  court,  in  making  the 
order  allowing  defendants'  solicitors'  fees, 
specifically  named  the  counsel  here  in  ques- 
tion as  the  solicitors  for  defendants.  These 
facts  are  prima  facie  proof  that  these  solici- 
tors were  employed  by  the  defendants,  and 
it  will  be  presumed  that  they  were  properly 
employed  until  the  contrary  is  shown.  It 
is  also  Insisted  that  some  of  these  defendants 
were  county  ofllcials,  and,  as  It  was  the  duty 
of  the  state's  attorney  to  appear  for  them, 
it  was  not  lawful  to  allow  solicitors'  fees 
to  counsel  here  in  question.  While  It  Is  true 
the  statute  makes  it  the  duty  of  the  state's 
attorney  to  appear  for  county  ofilclals,  there 
is  no  law  precluding  the  employment  of  other 
counsel.  On  this  record  the  services  of  these 
solicitors  appear  to  have  been  proper  and 
necessary,  and  the  court  did  not  err  in  al- 
lowing tbe  fees  in  question. 

We  have  considered  all  the  questions  raised 
In  the  record,  and  find  that  the  decree  of 
the  circuit  court  must  be  affirmed. 

Decree  affirmed. 

(24g  III.  141) 

PEOPLE  ex  rel.  EDGAR  ▼.  NATIONAL  BOX 

CO. 

(Supreme  Court  of  Ulinoi*.     Dec.  21,  1910. 

Rehearing  Denied  Feb.  9,  1911.) 

1.  CoRsnTXTriONAi.  Law  ({  284*)— Assessueitc 

OF    Omitted    Pbopkbtt—Statdte&— Notice 

— "This"— "Pbbciding." 

Revenue  Act  (Uurd'g  Rev.  St.  1909,  c  120) 
f  276,  declares  that,  if  any  property  shall  have 
been  omitted  in  the  assessment  of  any  year  oi 
number  of  years,  the  same,  when  discovered, 
shall  be  listed  and  assessed  by  the  assessors. 
Section  277  provides  that,  if  the  tax  on  property 
liable  to  taxation  has  been  prevented  from  be- 
ing collected  for  any  year,  it  shall  be  added  to 
the  tax  for  any  subsequent  year.  Section  278 
declares  that  no  such  diarge  for  tax  and  inter- 
est for  previous  ytsais  as  provided  for  in  the 
"preceding"  section  shall  be  made  against  any 
property  prior  to  the  date  of  ownersnii)  of  the 
person  owning  such  property  at  the  time  the 
liability  for  such  omitted  tax  was  first  ascer- 
tained, provided  that  the  owner  of  the  property, 
if  known,  assessed  under  "this"  and  the  "pre- 
ceding" section  shall  be  notified  by  the  assessor 
or  clerk  as  the  case  may  require.  Held,  that 
the  word  "this"  in  section  278  did  not  refer  to 
an  assessment  under  that  section,  which  con- 
tained no  provision  for  assessment,  but  referred 
to  section  277,  and  the  word  "preceding"  to  sec- 
tion 276,  and,  since  the  assessment  which  be- 
fore the  revenue  act  would  have  been  made 
under  section  276  by  the  assessor  is  now  made 
by  the  Iward  of  review,  the  notice  required  by 
the  provisio  of  section  278  must  be  given  prior 
to  the  assessment  of  omitted  property  by  the 


board  of  review,  so  that  the  statute  is  not  un- 
constitutional aa  failing  to  provide  for  due  pro- 
cess of  law  in  the  assessment  of  such  omitted 
property. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  89a-896;  Dec.  Dig.  I 
284.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  pp.  5493-5494;    vol.  8,  pp.  6961-6962.] 

2.  Taxation  (|  819*)  —  Asskssment  —  Oppob- 

TUNITY  TO  BE  HEABD. 

An  assessment  for  taxation,  made  without 
notice  or  opportunity  for  hearing,  which  was 
conclusive  on  the  taxpayer,  was  invalid. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  {  319.*] 

3.  Taxation   (|   119*)  —  Revenue   Act  — In- 
stbuctions—Cobpobate  Stock. 

Revenue  Act  (Laws  1871-72,  p.  1}  |  1,  as 
amended  by  Laws  1905,  p.  333,  provides  that 
the  property  named  in  the  section  shall  be  as- 
sessed and  taxed  except  so  much  thereof  as  may 
be  in  the  act  exempted,  refers  to  all  real  and 
personal  property  in  the  state ;  second,  to  all 
moneys,  credits,  bonds,  or  stocks  and  other  in- 
vestments, share?  of  stock  of  incorporated  com- 
panies and  associations,  and  ail  other  personal 
property;  and,  fourth,  to  the  capital  stock  of 
companies  and  associations  incorporated  under 
the  laws  of  the  state,  except  companies  organ- 
ized for  purely  manufacturing  and  mercantile 
purposes,  etc.  Held,  that  the  capital  stock  of 
a  corporation  is  taxable,  to  it  a  tax  on  such 
stock  l>eing  regarded  as  a  tax  on  property. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  J  215;  Dec  Dig.  IIW.*] 

4.  Taxation  (|  194*)— Cobpobations- Taxa- 
tion OF  Stock— Exemptions— Validitt. 

Revenue  Act  (Laws  1871-72,  p.  1)  {  1, 
as  amended  by  Laws  1906.  p.  353,  subd.  4, 
provides  that  corporations  Incorporated  under 
the  laws  of  Illinois,  except  corporations  organ- 
ized for  purely  manufacturing  and  mercantile 
purposes,  or  for  either  of  such  purposes,  or 
for  mining  and  sale  of  coal,  or  for  printing  or 
for  the  publishing  of  newspapers,  or  for  the 
improvement  or  breeding  of  stock,  shall  be  tax- 
able on  their  capital  stock.  Held,  that  the  at- 
tempted exemption  of  corporations  of  the  char- 
acter enumerated  from  the  assessment  of  their 
capital  stock  was  in  violation  of  the  eqnality 
rule  established  by  Const,  art  9,  |  1,  and  was 
therefore  invalid. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  U  SIO,  311;   Dec.  Dig.  S  194.*] 

5.  Taxation    (|    467*)— Oorpobate    Stock- 
Assessments— Boabo  OF  Review— DiTTT. 

It  is  the  duty  of  the  local  assessor  to  as- 
sess all  personal  property  not  specially  required 
to  be  assessed  by  the  State  Board  of  Equalisa- 
tion, and  Hurd's  Rev.  St  1909,  c.  120,  {  108, 
prohibits  the  State  Board  of  E<qnaiization  from 
assessing  the  capital  stock  of  corporations  or- 
ganized for  manufacturing  purposes.  Held  that 
where  the'  capital  stock  of  such  a  corporation 
has  escaped  taxation  for  several  years,  it  is 
the  duty  of  the  county  board  of  review  to  as- 
sess such  stock  for  such  years  as  omitted  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  M  831-836;    Dec.  Dig.  i  467.*] 

Appeal  from  Circuit  Court,  Cook  County; 
Jesse  A.  Baldwin,  Judge. 

Mandamus  by  the  People,  on  the  relation 
of  Maxwell  Edgar,  to  compel  the  Board  of 
Review  of  Cook  County  to  value  and  assess 
the  capital  stock  of  the  National  Box  Com- 
pany for  taxes  for  the  years  1899  to  1909, 


•For  other  cssM  sm  sam*  topto  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Kay  No.  Sertea  *  Rep'r  Indeiot 
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IndnBlva    Judgment  for  relator,  and  the  box 
company  appeals.    Affirmed. 

Barker,  Church  &  Shepard  and  M.  W.  Bor- 
ders (Frank  Ia  Shepard,  of  counsel),  for  ap- 
pellant Maxwell  Edgar  (Osslan  Cameron, 
of  counsel),  for  appellee. 

DUNN,  J.  This  appeal  Is  from  a  Judgment 
of  the  circuit  court  of  Cook  county"  awarding 
a  peremptory  writ  of  mandamus  against 
the  board  of  review  of  that  county  command- 
ing it  to  Talueand  assess  the  capital  stock 
of  the  appellant,  the  National  Box  Company, 
for  each  of  the  years  from  1899  to  1909,  in- 
clusive. The  board  of  review  answered  the 
petition,  admitting  that  the  appellant  is  a 
corporation  organized  for  purely  manufactur- 
ing purposes,  that  it  was  the  duty  of  the 
board  to  value  and  assess  the  capital  stock 
of  the  appellant  in  the  years  mentioned,  and 
that  it  had  not  done  so.  The  appellant  de- 
murred to  the  petition,  and,  upon  its  de- 
murrer being  overruled,  stood  by  it,  and 
judgment  was  rendered  upon  the  petition 
and  answer  of  the  board  of  review.. 

The  first  objection  made  to  the  judgment  is 
that  the  statute  authorizing  the  assessment, 
when  discovered,  of  any  property  which 
may  have  been  omitted  in  the  assessment  of 
any  yfear  or  number  of  years,  is  in  violation 
of  the  constitutional  requirement  of  due  pro- 
cess of  law.  because.it  does  not  provide  for 
any  notice  to  the  owner  of  the  property  or 
person  to  be  assessed.  Section  276  of  the 
revalue  act  (Burd's  Rev.  St  1909,  c.  120)  di- 
rects that,  if  any  property  shall  have  been 
omitted  in  the  assessment  of  any  year  or 
nnmt)er  of  years,  the  same,  when  discovered, 
BliaU  be  listed  and  assessed  by  the  assessor 
and  placed  on  the  assessment  and  tax  books. 
Section  277  provides  that  if  the  tax  or  as- 
sessment on  property  liable  to  taxation  Is 
prevented  from  being  collected  for  any  year 
or  years  by  reason  of  any  erroneous  pro- 
ceeding or  other  cause,  the  amount  of  such 
tax  or  assessment  which  such  property 
should  have  paid  may  be  added  to  the  tax 
on  such  property  for  any  subsequent  year. 
In  neither  section  is  mention  made  of  any 
notice.  Section  278  is  as  follows:  "No  such 
diarge  for  tax  and  interest  for  prevjons 
years,  as  provided  for  in  the  preceding  sec- 
tion, shall  be  made  against  any  property  pri- 
or to  the  date  of  ownership  of  the  person 
owning  such  property  at  the  time  the  liabil- 
ity for  such  omitted  tax  was  first  ascertain- 
ed :  Provided,  that  the  owner  of  property,  if 
known,  assessed  under  this  and  the  preced- 
ing section,  shall  be  notified  by  the  assessor 
or  clerk,  as  the  case  may  require." 

Section  278  contains  no  provision  for  the 
assessment  of  property.  It  only  fixes  a  lim- 
itation for  the  extension  of  the  tax  which 
has  not  been  collected  in  previous  years  by 
reason  of  any  erroneous  proceeding  or  other 
cause,  "as  provided  in  the  preceding  sec- 
tion" (277).  The  proviso  then  declares  that 
"tlie  owner  of  property.  If  luiown,  assessed 


under  this  and  the  preceding  section,  shall 
be  notified  by  the  awessor  or  clerk  as  the 
case  may  require."  The  word  "this,"  as  here 
used,  applies  to  section  277,  and  the  word 
"preceding"  to  the  section  before  277 — ^that 
is,  section  276.  "This"  cannot  refer  to  sec- 
tion 278  because  it  is  used  in  the  phrase  "as- 
sessed under  this  section,"  while  there  can 
be  no  assessment  under  section  278,  which 
provides  for  none.  "This"  is  said  in  Web- 
ster's New  International  Dictionary  to  be 
"a  demonstrative  word  referring  particular- 
ly to  what  is  present  or  near  in  place,  time 
or  thought,  or  to  something  just  mentioned 
or  to  be  mentioned."  Section  277  had  just 
been  mentioned,  and  was  near  In  thought 
when  this  proviso  was  added  to  section  278, 
and  was  the  section  referred  to  as  "this" 
section.  Expressing  fully  the  idea  intended 
to  be  conveyed  by  the  proviso,  section  278 
would  read  as  follows :  "No  such  charge  for 
tax  or  interest  for  previous  years,  as  pro- 
vided in  the  preceding  section,  shall  be  made 
against  any  property  prior  to  the  date  of 
the  ownership  of  the  person  owning  such 
property  at  the  time  the  liability  for  such 
omitted  tax  was  first  ascertained :  Provided, 
that  the  owner  of  property.  If  known,  as- 
sessed under  the  section  which  has  just  been 
mentioned  and  the  preceding  section,  shall 
be  notified  by  the  assessor  or  derk,  as  the 
case  may  require."  No  notice  could  possibly 
be  glyen  or  required  under  section  278  be- 
cause no  person  could  be  assessed  under  that 
section.  Nor  could  the  case,  under  any  cir- 
cumstances, require  notice  to  be  given  bj  the 
assessor  under  section  277,  because  that  sec- 
tion has  nothing  to  do  with  the  assessor,  and 
he  has  no  duties  to  perform  under  it  It 
deals  only  with  a  tax  which  had  been  al- 
ready levied,  and  had  not  for  some  reason, 
been  collected.  The  assessor's  duties  arise 
under  section  276  only,  and  the  notice  men- 
tioned in  the  proviso  to  section  278  applies  to 
sections  276  and  277.  The  assessment  which 
before  the  revenue  act  of  1898  would  have 
been  made  under  section  276  by  the  assessor 
Is  since  that  act  authorized  to  be  made  by 
the  board  of  review  (People  v.  Sellars,  179 
111.  170,  63  N.  B.  545;  Barkley  v.  Dale,  213 
III.  614,  73  N.  B.  825),  and  the  notice  requir- 
ed to  be  given  by  the  assessor  must  be  giv- 
en by  the  board  of  review.  An  assessment 
made  without  notice  or  opportunity  for  hear- 
ing, which  is  conclusive  on  the  taxpayer, 
would  be  invalid.  Carney  t.  People,  210  III. 
434,  71  N.  E.  365 ;  (Antral  of  Georgia  Rail- 
way Co.  V.  Wright  207  U.  S.  127,  28  Sup.  Ct 
47,  52  L.  Ed.  134.  The  objection  that  the 
statute,  though  requiring  notice,  does  not 
provide  for  a  hearing,  cannot  prevail.  The 
right  to  a  hearing  is  constitutional,  and  the 
statute  requiring  notice  makes  It  effective. 

It  la  contended  that  the  law  does  not  re- 
quire an  assessment  of  the  capital  stock  of 
the  appellant  as  such,  but  that  corporations 
organized  for  purely  manufacturing  and  mer- 
cantile purposes,  or  for  either  of  such  pur- 
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poses,  or  for  the  mining  and  sale  of  coal,  or 
for  the  improving  and  breeding  of  stock,  are 
to  be  assessed  only  as  individuals  are  as- 
sessed upon  Bpedflc  items  of  property,  and 
that  the  assessment  of  the  actual  property  of 
such  corporations  by  items  is  all  tliat  is  re- 
quired. 

Section  1  of  the  revenue  act  (Laws  1811- 
72,  p.  1),  as  amended  in  1905  (Laws  1905,  p. 
353),  is  as  follows:  "That  the  property  nam- 
ed in  this  section  shall  be  assessed  and  tax- 
ed, except  so  much  thereof  as  may  be,  in  this 
act  exempted:  First,  all  real  and  personal 
property  in  this  state.  Second,  all  moneys, 
credits,  bonds  or  stocks  and  other  Invest- 
ments, the  shares  of  stock  of  Incorporated 
companies  and  associations,  and  all  other 
personal  property,  including  property  in 
transitu,  to  or  from  this  state,  used,  held, 
owned  or  controlled  by  persons  residing  in 
this  state.  Third,  the  shares  of  capital  stock 
of  banks  and  banking  companies  doing  busi- 
ness tn  this  state.  Fourth,  the  capital  stock 
of  companies  and  associations  incorporated 
under  the  laws  of  this  state,  except  com- 
panies and  associations  organized  for  pure- 
ly manufacturing  and  mercantile  purposes, 
or  for  either  oif  such  purposes,  or  for  the 
;nining  and  sale  of  coal,  or  for  printing,  or 
for*  the  publishing  of  newspapers,  or  for  the 
improving  and  breeding  of  stock." 

Although  the  words  "all  real  and  personal 
property  In  this  state"  may  be  regarded  as 
broad  enough  to  cover  all  property  of  every 
character,  tangible  or  intangible,  the  Legis- 
lature saw  fit  to  declare  expressly  that  the 
capital  stock  of  companies  and  associations 
Incorporated  under  the  laws  of  this  state 
shall  be  assessed  and  taxed.  We  have  held 
that  the  capital  stock  of  a  corporation  is  tax- 
able, and  that  a  tax  upon  capital  stock  Is  a 
■  tax  upon  property.  Porter  v.  Rockford,  Rock 
Island  &  St  Louis  RaUroad  Co.,  76  111.  561; 
The  Hub  v.  Hanberg,  211  111.  43,  71  N.  E. 
826. 

It  Is  Insisted  that  the  effect  of  the  excep- 
tion to  the  fourth  clause  of  section  1  is  to 
classify  the  corporations  of  the  state  so  as 
to  reUeve  those  mentioned  in  the  exception 
from  the  assessment  of  their  capital  stock, 
as  such,  though  it  is  said  that  this  is  not  an 
exemption,  and  it  is  sought  to  be  Justified 
under  the  recognized  right  of  the  Legislature 
to  provide  by  a  general  law,  uniform  as  to 
the  classes  upon  which  it  operates,  for  the 
assessment  of  the  capital  stock  of  different 
classes  of  corporations  by  different  assessing 
bodies.  But  that  principle  does  not  apply 
here.  This  section  does  not  attempt  to  classl- 
t^  corporations  for  the  purpose  of  the  as- 
sessment of  their  capital  stock,  but  enacts 
that  the  capital  stock  of  some  corporations 
shall  be  assessed  and  of  others  shall  not. 
The  Legislature  recognizes,  as  the  courts 
have  recognized,  the  capital  stock  of  corpo- 
rations as  property  and  has  provided  for  Its 


assessment,  as  It  has  the  i>ower  to  do.  It 
has  not  the  power,  however,  to  exempt  from 
the  rule  of  equality  established  by  section  1 
of  article  9  of  the  Constitution,  the  property 
of  any  corporation,  no  matter  for  what  pur- 
pose organized,  except  as  authorized  by  sec- 
tion 3  of  the  same  article.  The  attempted 
exemption  of  corporations  of  the  character 
enumerated  from  the  assessment  of  their  cap- 
ital stock  Is  in  violation  of  the  Constitu- 
tion and  is  Ineffectual.  Consolidated  Coal 
Co.  V.  Miller,  236  111.  149,  86  N.  B.  205. 

The  statute  expressly  prohibits  the  State 
Board  of  Equalization  from  assessing  the 
capital  stock  of  corporatlona  of  the  charac- 
ter of  appellant  Hnrd's  Rev.  St  1909,  c. 
120,  I  108,  p.  1844.  It  Is  the  duty  of  the  lo- 
cal assessor  to  assess  all  personal  property 
not  specifically  required  to  be  assessed  by 
the  State  Board  of  Equalization.  Knopf  t. 
Lake  Street  Elevated  Railroad  Co.,  197  III. 
212,  64  N.  B.  840.  rt  was  clearly  the  duty  of 
the  board  of  review  to  assess  the  omitted 
property.  People  y.  Sellars,  supra;  Stevens 
V.  Henry  County,  218  111.  468,  75  N.  B.  1024. 
4  L.  R.  A  (N.  S.)  889, 

The  judgment  Of  the  circuit 'court  was 
right,  and  It  will  be  affirmed. 

Judgment  affirmed.    . 


(M8  m.  US) 

KARKOWSKI  r.  LA  SALLD  COUNTT 
CARBON  COAL  OO. 

(Snpreme  Court  of  IlUnois.    Dea  21,  19ia 
Rehearing  Denied  Feb.  10,,  1911,) 

1.  MaSTKB  and   SBBVAKT  (I   118*)  — iHJtJBlK* 

TO  Servant  — Minks  — ENTST-booBS  — At- 
tendant—"Pbincipal  DOOKWAY." 

Mining  Act  (Hnrd's  Rev.  St  1909,  c.  93) 
{  19,  cI.  "f,"  requires  the  keeping  of  an  at- 
tendant at  ail  principal  doorways,  through  which 
cars  are  hauled  in  a  mine,  to  open  and  close 
the  doors  when  cars  are  passing  to  and  from 
the  workings.  Held,  that  the  term  "principal 
doorway"  is  not  limited  to  ways  cOBtroIIing  the 
main  current  of  air  before  it  is  subdivided,  but 
extends  to  each  doorway  which  is  essential  to 
the  ventilation  of  any  portion  of  the  face  of 
the  coal  where  the  miners  are  at  work,  and 
which  is  in  frequent,  regular  and  liabltual  aae 
for  haaling  cats  while  coal  is  being  mined. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  !  lia*] 

2.  Masteb  and   Sebvant  (|  286*)— Injuxixs 
TO  Servant— Questions  fob  Jubt. 

In  an  action  for  injaries  to  a  driver  in  a 
mine  by  defendant's  alleged  failnre  to  keep  an 
attendant  at  a  doorway  leading  to  one  of  the 
entries,  whether  such  doors  were  principal  door- 
ways, within  Mininz  Act  (Hnrd's  Rev.  St.  1909, 
c.  9B)  J  19,  cl.  "f,"'  renuiring  an  attendant  to 
be  kept  at  all  principal  doorways  throngb  wliidi 
cars  ate  hauled,  is  a  question  of  fact 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  8|  1010-1050;  Dec.  Dig. 
8  286.*] 

3.  EVIDENCE  (J  472»)  —  Co woLrsiowa— Opin- 
ion. 

On  art  Issne  as  to  whether  a  doorway  in  • 
mine  was  a  principal  doorway,  it  was  improper 
for  the  court  to  permit  witnesses  to  state  wbeth- 
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er  it  was  not  a  principal  doorway  to  that  itart 
of  the  mine. 

[Ed.  Note.— For  ,  other  cases,  «ee  Eridehce, 
CJent.  Dig.  {|  2186-2196;   Dec.  Dig.  i  472.»] 

4.  Appeal  and  Ebbob  (|  lOCiO*)— Bvidknob— 
Pbejudiob. 

Where  there  was  no  oonfiiet  in  tlie  testi- 
mony or  room  fM  difference  ot  opinion,  on  an 
issue  as  to  whether  a  doorway  in  a  mine  was 
a  principal  doorway,  defendant  was  not  injur- 
ed by  the  court's  erroneous  admission  of  opin- 
ions of  certain  witnesses  on  such  subject 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror.  Gent  Dig.  U  415S-4160,  41^;  Dec 
Dig.  i  105a»] 

6.  HA8ZBB  AHD  SXBVAKT  (I  »8*)— IKJTTBMS  TO 
SbBVANT  — DOOBWATB  OF  MiNKS  — KHOWL- 
BDOB  OF  DEFXOTS. 

Whei«  the  operator  of  a  mine  was  aoqnaint- 
ed  with  all  the  facts,  and  was  charged  with 
knowledge  that  a  dobr  leading  to  a  certain  en- 
try was  necessary  for  the  Tentilation  of  a  por- 
tion of  the  face  of  the  coal  where  miners  were 
at  work,  it  was  estopped  to  claim  that  it  was 
mistaken  as  to  the  law,  and  that  its  failure  to 
pcoTide  a  trapper  for  such  door  as  reouired  by 
Mining  Act  (Hurd's  Rer.  St  190©,  C.  S8)  |  19, 
d.  "f ,"  was  not  wilHuL 

[Ed.  Note.— For  other  cases,  see  Master  and 
Serrant,  Cent  Dig.  i  181;   Dec  Dig.  |  98.»1 

5.  TBIAI,  (J  296*)  —  ISTBTBTJOnOWB— MlBLBAD- 
IWO  iNBTRUOnONB— COBBBCmON  BT  OTHBB 
IKBTBUCIIOKB. 

A  driver  in  a  mine  was  injured  by  defend- 
ant's failure  to  maintain  a  trapper  at  the  prin- 
cipal doorway  at  one  of  the  main  entries.  The 
ctmrt  charged  that  at  all  such  doorways  an 
attendant  was  required,  and  that  although  the 
jury  might  believe  that  before  and  at  the  time 
of  the  occurrence  plaintiff  was  negligent  in  not 
refusing  to  drive  through  the  doorway,  or  in 
not  qutting  so  as  to  avoid  having  to  pass 
through  the  doorway  in  question,  or  that  at  the 
time  of  the  occurrence  he  was  not  exercising  or- 
dinary care  for  his  safety,  nevertheless  if  he  was 
injured  as  alleged,  and  such  injury  was  caused 
by  defendant's  willful  failure  to  comply  with 
the  provisions  of  the  law.  he  was  entitled  to  n- 
cover.  The  court  further  charged  that  the  Jury 
should  regard  the  instructions  as  a  connecting 
series  and  apidy  them  to  the  facts  as  a  whole, 
and  then  in  three  separate  instructions  declared 
that  if  the  doorway  in  question  was  not  a  prin- 
cipal doorway,  the  law  did  not  require  an  attend- 
ant and  they  should  find  defendant  not  guilty. 
H«M  that  though  the  first  instruction  might 
be  misleading.  Its  misleading  tendency  was  cor- 
rected by  those  that  followed. 

[Kd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  705-718;  Dec.  Dig.  {  296.*) 

7.  Mabteb  and  Sbbvakt  (J  291*)— Injttkmb 

TO  MTNBB— STATOTOBT  REQTTIBKlCEirrS— Nbo- 
UOKRCB. 

Where  an  action  for  injuries  to  a  miner 
was  founded  on  the  master's  failure  to  provide 
a  trapper  for  a  doorway  leading  to  an  entry 
in  a  mine,  as  required  by  Mining  Act  (Hurd's 
Bev.  8t  1906,  c.  93)  i  19,  d.  "f,"  and  not  on 
defendant's  negligence,  a  request  to  charge  as 
to  the  burden  pf  proof  of  negligence  was  prox>- 
crly  refused. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  f  281.*] 

8.  Tbial  (I  219*)  — INSTBTTOTTOWB  — D«fnn- 
noire. 

A  request  to  charge  defining  a  term  was 
properly  refused,  where  the  definition  would 
nave  been  of  no  value  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  H  489,  512;   Dec  Dig.  \  219.*] 


Brror  to  Appellate  Court,  Second  District, 
on  Appeal  from  Circuit  Court,  La.  Salle  Coun- 
ty;  Edgar  Bldredge,  Judge. 

Action  by  John  Earkow8>i  against  the  La 
Salle  County  Carbon  Coal  Company.  Judg- 
ment for  plaintiff  affirmed  by  the  Appellate 
Court,  and  defendant  brings  error.   Affirmed. 

McDoneran,  Chapman  ft  Bayne  and  Wtalter 
A.  Panneck,  for  plaintiff  in  error.  Duncan, 
Doyle  ft  O'Connor,  for  defendant  In  error. 

DUNN,  J.  The  defendant  In  error  recoT- 
ered  a  judgment  against  the  plaintiff  In  er- 
ror, which  was  affirmed  by  the  Appellate 
Court  for  the  Second  district,  and  the  record 
has  been  brought  here  by  writ  of  certiorari 
for  review. 

The  cause  «f  action  was  for  personal  In- 
juries received  in  the  coal  mine  of  the  plain- 
tiff in  error,  and  was  based  upon  Its  alleged 
willful  failure  to  have  an  attendant  at  a 
certain  principal  doorway  In  the  mine  for 
the  purpose  of  opening  and  doeing  the  door, 
whereby  the  defendant  in  error,  while  pass- 
ing along  the  entry  in  the  discbarge  of  his 
duties,  was  injured.  The  defendant  in  error, 
a  driver  in  the  mine,  was  driving  a  trip  of 
loaded  cars  through  the  entry.  He  wait 
dovra  an  incline  toward  the  door,  which  the 
mule  was  expected  to  open  by  bumping  with 
its  head.  The  door,  however,  failed  to  open, 
and  the  loaded  cars  came  down  against  the 
mule,  which  turned  sideways  in  the  entry, 
catching  and  crushing  the  defoidant  in  er- 
ror. The  mule  struggled  and  finally  kicked 
the  door  open.  The  defendant  fell  and  was 
caught  under  the  wheels  and  received  seri- 
ous injuries.  The  prtndpal  controversy  at 
the  trial  arose  over  the  question  whether  the 
doorway  was  a  prindpal  doorway  at  wliidi  a 
trapper  was  required. 

It  is  insisted  that  the  court  erred  in  not 
directing  a  verdict  for  the  defendant,  in  the 
admission  of  evidence  and  in  giving  and  re- 
fusing instructions. 

Some  description  of  the  mine  is  necessary 
to  an  understanding  of  the  case.  Extending 
east  and  west  from  the  bottom  of  the  hoist- 
ing shaft  are  two  main  entries,  known  as 
the  "main  east''  and  "main  west"  About  600 
feet  east  of  the  hoisting  shaft  an  entry 
known  as  the  "mtAn  south"  is  turned  off  of 
the  main  east  entry,  and  just  east  of  thla 
point  in  the  main  east  entry  are  double 
doors,  whose,  office  is  to  deflect  the  curroit 
of  air  Into  the  main  south  entry.  The  cur- 
rent is  tlien  carried  along  the  main  south 
entry  to  the  face  of  the  coal,  being  prevent- 
ed from  going  up  the  side  entries  off  the 
main  south  by  various  doors  and  sheets. 
Wlien  the  air  reaches  the  face  of  the  coal  it 
separates,  part  going  to  the  east  and  part  to 
the  west,  and  after  passing  around  the  face 
returns  to  the  shaft  through  the  return  air- 
ways. The  main  north  entry  is  turned  off 
the  main  west  about  118  feet  west  of  the 
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hoisting  shaft,  and  just  beyond  It  are  doors 
which  deflect  the  air  Into  the  main  north 
entry.  About  760  feet  north  of  the  main 
west  entry  the  third  west  is  turned  off  the 
main  north  entry,  and  aljout  2,785  feet  from 
the  main  north  the  seventh  north  is  turned 
off  the  third  west,  and  in  this  seventh  north 
'entry,  162  feet  from  the  third  west,  is  the 
door  at  which  the  defendant  In  error  was 
injured.  The  effect  of  this  door  was  to  de- 
flect the  current  of  air  in  the  third  west  en- 
try and  to  send  it  around  the  face  of  the 
coal,  where  miners  were  at  work,  for  seTeral 
hundred  feet  before  It  reached  the  return 
airway.  The  mine  is  ventilated  by  means  of 
a  fan  on  the  surface,  which  draws  the  air 
up  In  the  air  shaft,  with  which  the  return 
airways  in  the  mine  are  connected.  This 
causes  air  to  pass  down  the  hoisting  sliaf  t  to 
take  the  place  of  that  drawn  out.  The 
amount  of  air  which  passes  down  the  hoist- 
ing shaft  is  about  50,000  cubic  feet  a  minute. 
The  current  divides  at  the  t>ottom,  going  to 
the  east  and  the.  west,  and  by  means  of  the 
doors  is  directed  to  the  different  parts  of  the 
mine.  The  amount  of  air  passing  up  the 
third  west  entry  is  about  3,500  cubic  feet 
a  minute. 

Clause  "t"  of  section  19  of  the  mining 
act  (Hurd's  Rev.  8t  1009,  c.  93)  provides 
that  at  all  principal  doorways  through  which 
cars  are  hauled,  an  attendant  shall  be  em- 
ployed for  the  purpose  of  opening  and  dos- 
ing said  doors  when  trips  of  cars  are  passing 
to  and  from  the  workings,  and  section  33 
gives  a  right  of  action  for  any  Injury  occa- 
sioned by  a  willful  failure  to  comply  with 
any  of  the  provisions  of  the  act  We  liave 
held  that  while  the  principal  purpose  of  sec- 
tion 19  is  to  provide  for  the  ventilation  of 
the  mine,  the  requirement  of  an  attendant  at 
all  principal  doorways  is  not  designed  solely 
for  protection  against  Injuries  arising  from 
improper  ventilation,  but  also  to  secure  the 
safety  of  drivers  from  dangers  resulting 
from  the  existence  of  the  doors.  Blmrod  Coal 
Co.  V.  Stevens,  203  111.  116,  67  N.  E.  389; 
Madison  Coal  Co.  v.  Hayes,  215  III.  625,  74 
N.  E.  755.  We  also  held  that  It  was  a  ques- 
tion of  fact  whether  a  particular  doorway 
was  a  principal  doorway.  I'be  plaintiff  in 
error  contends  that  the  principal  doorways 
are  only  those  which  control  the  main  cur- 
rent of  air  before  it  has  been  subdivided. 
Under  this  construction  only  the  doorways 
east  and  west  of  the  hoisting  shaft  which 
direct  the  current  to  the  north  and  south 
main  entries  would  be  regarded  as  principal 
doorways.  That  the  meaning  of  the  term  is 
not  thus  restricted  is  manifest  from  the 
cases  cited.  In  the  Stevens  Case  the  door- 
way was  in  a  cross-cut  between  the  third  and 
fourth  parallel  entries  turned  off  the  main 
entry  and  separated  by  a  wall  of  coal  about 
20  feet  thick,  and  Its  purpose  was  to  force 
the  air  further  up  the  third  entry  to  another 
cross-cut  provided  to  take  it  into  the  upper 
part  of  the  fourth  entry.  It  did  not  control 
the  main  current  and  served  only  a  small 


portion  of  the  mine.  The  same  may  be  said 
of  the  doorway  in  the  Hayes  Case.  Without 
attempting  a  definition  of  the  term  "princi- 
pal doorways,"  it  may  be  said  that  any  door- 
way is  a  principal  doorway,  within  the 
meaning  of  the  act,  which  is  essential  to  the 
ventilation  of  any  portion  of  the  face  of  the 
coal  where  miners  are  at  work,  and  whldi 
is  In  frequent,  regular,  and  habitual  use  (or 
the  hauling  of  cars  while  coal  Is  t>elng 
mined. 

Opinions  of  many  witnesses  on  both  sides 
were  permitted  to  be  given  to  the  jury  as  to 
whether  this  was  a  principal  doorway.  On 
cross-examination  of  the  witneases  for  the 
plaintiff  in  error  the  defendant  in  error  was 
permitted  to  ask  them  if  this  was  not  the 
principal  doorway  for  that  part  of  the  mine, 
and  what  doorway  first  guided  the  air  cur- 
rent on  the  side  of  the  mine  where  the  de- 
fendant In  error  was  injured.  It  is  insisted 
that  there  was  error  in  this.  Whether  or 
not  the  doorway  was  a  principal  doorway 
was  a  qnestlon  of  fact,  to  be  determined  by 
the  jury  from  the  office  it  performed,  and  not 
from  the  opinions  of  witnesses.  It  was  prop- 
er to  show  the  quantity  of  the  air  current 
and  the  various  doors  by  whl<^  It  was  guid- 
ed, including  the  door  In  question.  It  was 
not  proper  to  ask  a  witness  whether  this 
was  a  principal  doorway,  for  that  was  a  fact 
to  be  determined  by  the  jury  from  the  evi- 
dence, under  the  instructions  of  the  oourt 

It  is  insisted  that  there  was  no  willful  vio- 
lation of  the  statute  because  the  plaintiff  in 
error  In  good  faith  l>elleved  the  doorway  was 
not  a  principal  doorway.  The  plaintiff  in 
error  was,  however,  acquainted  with  all  the 
facts.  It  was  charged  with  knowledge  that 
the  door  was  necessary  for  the  ventilation 
of  a  portion  of  the  face  of  the  coal  where 
miners  were  at  work.  It  cannot  be  heard  to 
say  that  it  was  mistaken  as  to  the  law,  and 
its  failure  to  provide  a  trapper  under  snCb 
circumstances  must  be  regarded  as  willf  uL 

The  court,  at  the  request  of  the  plaintiff, 
gave  the  following  Instruction  to  the  Jury: 
"At  the  time  in  question  there  was  la  force 
in  this  state  a  provision  of  law  in  reference 
to  coal  mines  In  words  as  follows:  'At  all 
principal  doorways  through  which  cars  are 
hauled  an  attendant  shall  be  employed  for 
the  purpose  of  opening  and  closing  said  doors 
when  trips  of  cars  are  passing  to  and  from 
the  workings,'  and  although  you  may  believe, 
from  the  evidence,  that  before  and  at  the 
time  of  the  occurrence  In  question  the  plain- 
tiff was  negligent  In  not  refusing  to  drive 
his  trip  through  the  doorway  in  question,  or 
in  not  quitting  the  employment  so  as  to  avoid 
having  to  pass  through  the  doorway  in  ques- 
tion, or  that  at  the  time  of  the  occurrence  in 
question  he  was  not  exercising  ordinary  care 
for  his  safety,  nevertheless,  if  you  believe, 
from  the  evidence,  that  he  was  injured  at  the 
time  and  place  in  question  as  alleged  in  the 
declaration  and  thereby  sustained  damages 
as  stated  in  the  declaration,  and  that  said 
injury  and  damage  were  occasioned  by  the 
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wlllfnl  failure  on  the  part  of  the  defendant 
to  comply  with  the  foregoing;  provision  of 
law  alMve  set  forth  in  this  instruction,  then 
yon  should  find  the  defendant  guilty  and  as- 
sess the  plaintiff's  damages  In  the  matter 
stated  In  these  Instructions."  . 

"The  willful  failure  on  the  part  of  the  de- 
fendant to  comply  with  the  foregoing  provi- 
sion of  law  above  set  forth  In  this  instruc- 
tion," refers  to  a  failure  to  furnish  an  at- 
tendant at  "all  principal  doorways,"  and  the 
other  Instractions  make  the  meaning  clear, 
80  that  the  jury  could  not  have  been  misled. 
They  were  told  that  they  should  regard  the 
inatmctlona  as  a  connected  series,  and  apply 
them  to  the  facts  aa  a  whole,  and  not  sepa- 
rate la  their  minds  any  Instruction  from. the 
others.  They  were  then  told.  In  three  s^a- 
rate  Instructions  asked  by  the  plaintiff  In 
error,  that  If  the  doorway  In  question  was 
not  a  principal  doorway  the  law  would  not 
require  an  attendant  at  such  door,  and  the 
Jury  should  And  the  defendant  not  guilty; 
that  the  defendant  was  not  required  to  keep 
a  trapper  at  the  doorway  at  -oc  near  which  the 
plaintiff  was  Injured  unless  the  Jury  believe, 
from  the  greater  weight  of  the  evidence, 
that  the  doorway  In  question  was  a  principal 
doorway,  and  that  before  they  could  find  a 
verdict  for  the  plaintiff  they  must  believe, 
from  a  preponderance  of  the  evidence,  that 
the  doorway  at  or  near  which  he  was  In- 
jured was  a  principal  doorway.  With  these 
instructions,  the  jury  could  not  fail  to  under- 
stand that  the  vital  question  In  the  case  was 
whether  or  not  the  doorway  in  question  was 
a  principal  doorway  and  that  that  question 
was  submitted  to  them  for  determination. 

Instruction  32  was  properly  refused  be- 
cause it  referred  to  the  burden  of  proof  as 
to  negligence  when  the  cause  of  action  was 
not  founded  on  negligence,  as  the  jury  were 
told  In  the  first  Instruction  given  them  at  the 
request  of  the  plaintiff  In  error. 

Instruction  33  stated  that  the  word  "prln- 
dpal"  means  a  thing  of  first  or  prime  im- 
portance. This  Information  would  have  been 
of  no  value  to  the  Jury  In  determining  the 
issue. 

Instruction  84  was  based  on  the  theory  that 
principal  doorways  are  concerned  only  with 
the  main  current  of  air  and  instruction  36  on 
the  theory  of  the  good  faith  of  plaintiff  in  er- 
ror.   Both  were  properly  refused. 

The  judgment  of  the  Appellate  C!ourt  Is 
affirmed. 

Judgment  affirmed. 

(248  III.  1S7) 

PEOPLE  ex  rel.  BANCROFT  et  al.  v.  LEASE 

et  al. 

(Supreme  Court  of  Illinois.    Dec.  21,  1910. 

Rehearing  Denied  Feb.  9,  1911.) 

1.  Quo  Wabbanto  (8  43»)— Filing  op  Infor- 
mation—Discbetion  OP  CotTBT. 

On  a  petition  for  leave  to  file  an  informa- 
tion in   the  nature  of  quo  warranto,  tbe  court 


in  its  discretion  may  enter  a  mle  agiunst  de- 
fendant to  show  cause  why  an  information  shall 
not  be  filed,  or  it  may  act  on  the  petition  ex 
parte,  and,  if  satisfied  that  there  is  probable 
cause,  may  allow  the  filing  of  the  information. 

[EM.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent.  Dig.  §8  85,  36 ;   Dec.  Dig.  |  43.*] 

2.  Quo  Wabbanto  ({  62*)  —  Discbetion  or 
Trial  Court  — Fiuno  op  Inpobuation  in 
Quo  Wabbanto— Kbvibw. 

The  discretion  of  the  trial  court  in  allow- 
ing tbe  filing  of  an  information  in  tbe  nature 
of  quo  warranto,  without  any  evidence  other 
than  the  petition,  cannot  be  reviewed  on  appeal. 
[Ed.  Note. — For  other  cases,  see  Quo  War- 
ranto, Cent  Dig.  S  73 ;  Dec  Dig.  |  u2.*] 

3.  Quo  Wabbanto  (J  43*)  — FiiiNQ  op  In- 
fobmation— Duty  or  Coubt. 

Where  the  petition  for  leave  to  file  an  in- 
formation in  the  nature  of  quo  warranto  shows 
probable  ground  for  tbe  proceeding,  leave  should 
be  given  to  file  the  information,  unless  good 
cause  is  shown  for  refusing  it. 

[Ed.   Note.— For  other  cases,   see  Quo  War^ 
ranto.  Cent.  Dig.  ^  35,  36 ;    Dec.  Dig.  i  43.*] 

4.  Municipal  Cobfobations  (|  7*)  — EIxist- 
knce— powbbs. 

Two  municipalities  cannot  exercise  juris- 
diction over  the  same  territory  for  the  same 
purpose  at  the  same  time. 

[E]d.   Note. — For   other  cases,   see   Municipal 
Corporations,  Cent.  Dig.  i  13 ;   Dec.  Dig.  }  7.*J 

5.  Dbains  (8  15*)— Dbainage  Districts— Va- 

LIDITT    OF    OBOANIZATION. 

A  drainage  district  cannot  be  organized 
out  of  territory  included  in  a  drainage  district 
already  organized. 

[Ed.  Note. — For  other  cases,  see  Drains,  Dec. 
Dfg.  «  15.*] 

6.  Drains  (§  18*)— Cbeation  op  Distbicts— 
Powers. 

A  drainage  district  ornmized  nnder  tbe 
ievee  act  (Hurd's  Rev.  St.  1909,  c.  42)  derives 
its  powers  from  the  statute,  and  not  from  the 
court  creating  it;  and  tbe  court  can  merely 
ascertain  whether  the  requirements  of  the  stat- 
ute as  to  tbe  organization  of  the  district  are 
complied  with,  and  may  not  add  to  nor  take 
from  the  powers  of  tbe  district ;  and,  regardless 
of  the  petition  for  the  organisation  of  the  dis- 
trict, or  the  si>ecial  character  of  tbe  work  in 
immediate  contemplation,  a  drainage  district 
under  tbe  levee  act,  authorized  to  carry  ont 
tbe  work  originally  reported  and  confirmed,  may 
constmct  additional  drains,  if  necessary,  for 
more  complete  drainage  of  particular  tracts,  aa 
authorized  by  section  59  of  the  act. 

[EM.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  8  18.*] 

7.  Dbains  (I  15*)— Cbeation  op  Distbicts— 

POWBBS. 

A  drainage  district  was  organized  for  the 
sole  and  exclusive  purpose  of  repairing  and 
maintaining  a  levee  and  improving  and  caring 
for  a  stream.  Subsequently  another  district 
within  the  same  territory  was  organized  for  the 
sole  purpose  of  improvmg  and  caring  for  an- 
other creek  within  the  territor;^.  Held^  that 
the  two  districts  could  not  exist  withm  the 
same  territory,  for  the  first  district  bad.  under 
Levee  Act  (Hurd's  Rev.  St.  1909,  c.  42)  8  59, 
full  authority  over  the  territory  within  the  dis- 
trict, to  carry  out  the  work  to  drain  the  lands 
therein,  and  the  organization  of  tbe  second  dis- 
trict was  invalid. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  I  15.*] 

8.  Quo  Wabbanto  ($  6*)— Natubb  op  Reh- 
EDT— Discretion  of  Coubt. 

The  remedy  by  information  in  the  nature 
of  quo  warranto  is  not  a  matter  of  absolute 
right,  but  is  a  subject  for   the  exercise   of  a 
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sound  jadicial  discretioii;  and  considerations 
of  public  interest  or  convenience,  as  well  as 
unreasonable  delay  or  acquiescence,  will  justify 
a  refusal  to  grant  leave  to  file  an  information 
or  to  proceed  to  judgment. 

[EA.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent  Dig.  |  7;    Dec.  Dig.  |  6.») 

9.  Qtto  Wabbanto  (i  29*)— NATtraE  or  Rkm- 

KDT— DrSCBETION  OF  COUBT. 

A  petition  for  leave  to  file  an  information 
in  the  nature  of  quo  warranto,  to  test  the  right 
to  the  office  of  commissioners  of  a  drainage  dis- 
trict, filed  about  five  months  after  the  organi- 
zation of  the  district,  and  before  any  corporate 
action  was  attempted,  will  not  be  denied  on  the 
ground  of  considerations  of  public  interest  or 
convenience,  or  unreasonable  delay,  or  acquies- 
cence in  the  organisation  of  the  district 

[Ed.  Note. — For  other  cases,  see  Quo  War^ 
tanto.  Gent  Dig.  {{  81-33;    Dec.  Dig.  <  29.*] 

Error  to  Circuit  Court,  Pike  County;  Eiar- 
ry  Hlgbee,  Judga 

Quo  warranto  by  the  People,  on  the  rela- 
tion of  Almon  C.  Bancroft  and  others,  against 
W.  H.  Lease  and  others,  to  test  the  right  of 
defendants  to  the  office  of  commlaslonera  of 
a  drainage  district  There  was  a  judgment 
of  ouster,  and  defendants  bring  error.  Af- 
firmed. 

William  Mumford  and  Edward  Doocy,  for 
plaintiffs  In  error.  George  C.  Weaver,  State's 
Atty.  (Williams  &  Williams  and  Anderson  & 
Matthews,  of  counsel),  for  defendants  In 
error. 

DUNN,  X  The  state's  attorney  of  Pike 
county  filed  In  the  circuit  court  an  informa- 
tion in  the  nature  of  a  quo  -warranto,  charg- 
ing the  plalntitrs  in  error  with  usurping  and 
executing,  without  lawful  authority,  the  of- 
fice of  commissioners  of  the  McCraney  Creek 
drainage  and  levee  district,  In  said  county. 
The  plalntlfls  In  error  filed  a  plea  of  Justifi- 
cation, the  people  replied,  and  the  plaintiffs 
In  error  filed  a  rejoinder,  which  was  demur- 
red to.  The  court  sustained  the  demurrer, 
and,  the  plaintiffs  in  error  electing  to  stand 
by  their  rejoinder,  entered  a  Judgment  of 
ouster  against  than,  to  reverse  which  this 
writ  of  error  Is  prosecuted. 

The  plea  set  out  In  detail  the  various  pro- 
ceedings In  the  county  court  of  Pike  county, 
under  the  levee  act  (Hurd's  Rev.  St.  1909,  a 
42),  by  virtue  of  which  the  McCraney  Creek 
drainage  and  levee  district  was  organized 
and  the  plaintiffs  In  error  became  the  com- 
missioners of  the  district  The  replication 
to  this  plea  alleged  that  the  Sny  Island  Levee 
drainage  district  was  organized  in  1880,  and 
has  been  since  exercising  the  functions  of  a 
corporation  organized  for  agricultural  and 
sanitary  purposes  under  the  levee  act;  that 
It  comprises  about  110,000  acres  of  land  In 
Adams,  Pike,  and  Calhoun  counties;  that 
after  Its  organization  the  levee  which  had 
been  previously  built  was  repaired,  and  that 
at  the  time  of  such  organization  a  stream, 
called  the  Sny  Carte,  traversed  said  district, 
which  served  as  a  drain  for  all  waters  com- 


ing Into  said  district,  and  that  a  special  as- 
sessment was  thereafter  made  for  the  pur- 
pose of  cleaning;  out,  straightening,  widening, 
and  deepening  said  Sny  Carte,  and  that  spe- 
cial assessments  have  beoi  made  on  all  the 
lands  In  said  district,  from  time  to  time,  for 
the  purpose  of  Improving  the  levee  and  th6 
Sny  Carte,  and  have  beoi  expended  for  such 
purposes;  that  the  said  district  Is  an  exist- 
ing corporation  In  successful  and  satisfbc- 
tory  operation,  and  that  the  commissioners 
thereof  are  In  the  peaceful  possession  of  all 
the  territory  within  said  district,  and  are  ex- 
ercising exclusive  Jurisdiction  over  the  same 
for  drainage  and  levee  purposes;  that  the 
McCraney  Creek  drainage  and  levee  district 
Is  organized  under  the  same  levee  act  and 
comprises  about  7/)00  acres,  about  6,000  of 
which  are  located  within  the  boundaries  of 
the  Sny  Island  Levee  drainage  district,  and 
were  at  the  time  of  the  pretoided  organiza- 
tion of  the  said  McCraney  Creek  drainage 
and  levee  district,  and  for  a  long  time  prior 
thereto;  that  It  Is  a  part  of  the  proposed 
plans  of  the  McCraney  Creek  district  to 
straighten  said  McCraney  creek  and  to  emp- 
ty its  waters  Into  the  Sny  Carte  at  a  point 
different  from  Its  present  outlet;  that  the 
said  McCraney  creek  is  a  silt-bearing  stream, 
and  will  bear  silt  and  debris  Into  the  Sny 
Carte,  and  fill  and  obstruct  It,  and  that  there 
will  be  a  conflict  of  authority  between  the 
commissioners  of  the  Sny  Island  Levee  drain- 
age district  and  those  of  the  pretended  Mc- 
Craney Creek  drainage  and  levee  district 
relative  to  the  right  of  such  change  and  the 
emptying  of  the  waters  of  McCraney  creek 
Into  the  Sny  Carte,  and  as  to  all  matters  and 
things  pertaining  to  the  purposes  for  which 
said  districts,  respectlvdy,  were  organized; 
that  the  county  court  was  without  Jurisdic- 
tion of  the  subject-matter,  and  without  au- 
thority of  law  to  embrace  within  said  pre- 
tended McCraney  Creek  drainage  and  levee 
district  the  lands  thereof  which  are  located 
within  the  Sny  Island  Levee  drainage  dis- 
trict and  subject  to  Its  control.  Jurisdiction, 
and  authority. 

The  rejoinder  averred  that  the  Sny  Island 
Levee  drainage  district  was  organized  for 
the  sole  and  exclusive  purpose  of  repnlrins 
and  maintaining  the  levee  referred  to  In  said 
replication,  and  of  Improving  and  caring  fos 
the  said  stream  called  Sny  Carte,  and  for  no 
other  purpose  whatsoever,  and  has  existed 
and  still  exists  with  the  powers  and  for  the 
purposes  above  named  and  no  other,  and  that 
said  district  has  not,  and  never  has  had,  any 
power  or  authority  for  drainage  purposes 
except  as  above  stated,  and  has  never  exer- 
cised or  attempted  to  exercise  any  other  or 
different  powers  whatsoever,  and  that  the 
said  district  has  not  the  power  or  right  or 
the  duty  to  drain,  improve,  and  care  for  Mc- 
Craney creek;  that  the  McCraney  Creek 
drainage   and  levee  district  was  organized 
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for  the  sole  purpose  of  Improving,  deepen- 
ing, and  otherwise  caring  for  said  McCraney 
creek,  and  that  the  powers  and  duties  of  the 
two  drainage  districts  above  named  are  en- 
tirely separate  and  distinct,  and  that  neither 
of  said  districts  has  the  legal  power  or  duty 
to  perform  and  do  the  drainage  work  for 
which  the  other  was  organized;  that  the  Mc- 
Craney Creek  drainage  and  levee  district 
does  not  propose  to  empty  the  waters  of  Mc- 
Craney creek  at  a  different  point  from  the 
present  ontlet,  but  that  it  does  propose  to 
empty  said  waters  Into  the  Sny  at  one' of 
the  natural  outlets  at  which  said  creek  now 
enters  said  Sny,  and  that  said  outlet  shall  be 
Improved  In  such  manner  as  to  protect  the 
lands  from  overflow.  The  rejoinder  admits 
the  right  of  the  Sny  district  to  be  consulted 
and  satisfied  as  to  the  ontlet  Into  the  Sny  of 
McCraney  creek,  and  avers  that  there  is  and 
will  be  no  conflict  of  authority  between  the 
two  districts,  but  that  they  can  and  will 
operate  together  to  a  common  end. 

It  Is  first  insisted  that  the  court  erred  in 
permitting  the  Information  to  be  filed,  but 
that  question  Is  not  the  subject  of  review. 
Under  our  practice  the  court  may  enter  a 
rule  against  the  defendant  to  show  cause 
why  an  information  should  not  be  filed;  but 
It  Is  entirely  discretionary  with  the  court 
whether  such  rule  shall  be  entered  or  not. 
The  court  or  judge  may  act  upon  the  peti- 
tion of  the  relator  ex  parte,  and.  If  satisfied 
that  there  Is  probable  cause,  allow  the  in- 
formation to  be  filed.  People  v.  Golden  Hule, 
114  111.  34,  28  N.  E.  383;  People  v.  Moore. 
73  111.  132;  People  v.  McFaU,  124  HI.  642,  17 
N.  B.  63;  People  v.  Town  of  Thornton,  186 
ni.  162,  67  N.  B.  841.  Since  the  court  might 
have  permitted  the  filing  of  the  Information 
without  any  evidence  other  than  the  petition, 
his  discretion  In  allowing  leave  to  file  It  can- 
not be  reviewed.  When  the  petition  shows 
probable  ground  for  the  proceeding,  leave 
should  be  given  to  file  an  Information,  unless 
good  cause  Is  shown  for  refusing  it  People 
"V.  Anderson,  239  111.  266,  87  N.  B.  1019. 

The  regularity  of  the  proceedings  In  the 
county  court  for  the  organization  of  the  Mc- 
Craney Creek  drainage  and  levee  district  Is 
not  contested.  The  objection  made  to  the 
legality  of  its  organization  Is  that  a  drainage 
district  cannot  be  organized  out  of  territory 
included  in  a  drainage  district  already  organ- 
ized. We  so  held  in  People  v.  Crews,  245 
ni.  318,  92  N.  B.  245,  and  the  plaintiffs  In 
error  concede  that  two  municipalities  can- 
not exercise  jurisdiction  over  the  same  ter- 
ritory for  the  same  purpose  at  th^  same 
time.  West  Chicago  Park  Com'rs  v.  City  of 
Chicago,  152  111.  392,  38  N.  E.  697;  Bishop 
v.  People,  200  III.  33,  65  N.  E.  421.  They 
contend  that  the  Sny  Island  Levee  drainage 
district  and  the  McCraney  Creek  drainage 
and  levee  district  were  not  organized  'for 
the  same  purpose.  Th^  assert  In  their  re- 
joinder that  the  Sny  Island  Levee  drainage 
district  was  organized  for  the  sole  and  ex- 
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elusive  purpose  of  repairing  and  maintaining 
the  levee  and  Improving  and  caring  for  the 
Sny  Carte,  and  with  no  other  authority 
whatever,  and  with  no  power  to  drain,  Im- 
prove, or  care  for  McCraney  creek,  while  the 
McCraney  Creek  drainage  and  levee  district 
was  organized  for  the  sole  purpose  of  Im- 
proving, deepening,  and  otherwise  caring  for 
McCraney  creek,  and  that  neither  district 
can  do  the  work  of  the  other;  that,  while 
the  Sny  Island  Levee  drainage  district  has 
a  right  to  be  consulted  and  to  be  satisfied 
about  the  outlet  of  McCraney  creek  Into  the 
Sny  Carte,  there  wUl  be  no  conflict  of  au- 
thority between  the  two  districts,  but  that 
they  can  and  will  operate  together  to  a  com- 
mon end.  It  will  be  observed  that  all  these 
averments  are  conclusions  of  the  pleader. 
The  objects  of  the  respective  organizations 
must  be  determined  from  a  construction  of 
the  law  under  which  they  were  organized, 
and  whether  ,they  can  operate  together  with- 
out conflict  no  one  at  this  time  can  possibly 
determlnfe' 

The  work  Immediately  In  view  when  the 
Sny  Island  Levee  drainage  district  was  or- 
ganized pertained  to  the  levee  and  the  Sny 
Carte ;  but  It  was  organized  under  the  levee 
act,  and  had  the  powers  granted  to  all  dis- 
tricts so  organized.  It  was  the  statute,  and 
not  the  judgment  of  the  court,  which  created 
the  corporations,  and  their  powers  were  de- 
rived from  the  Legislature,  and  not  the 
court  Blake  v.  People,  109  111.  504 ;  Huston 
V.  Clark,  112  lU.  344.  The  power  of  the 
court  was  limited  to  ascertaining  that  the 
requirements  of  the  statute  as  to  the  organi- 
zation of  the  districts  were  complied  with.  It 
could  neither  add  to  nor  take  from  their 
powers.  Regardless  of  the  particular  word- 
ing of  the  petition  or  the  special  character 
of  the  work  In  Immediate  contemplation,  re- 
gardless of  the  expectation  or  desires  of  the 
landowners  or  petitioners,  the  purpose  of 
both  organizations  was  that  mentioned  in 
section  2  of  the  levee  act,  and  their  authori- 
ty was  to  exerdse  the  functions  conferred 
upon  them  by  law.  Not  only  Is  a  drainage 
district  under  the  levee  act  authorized  to 
carry  out  the  work  originally  reported  and 
conflrmed,  but,  If  additional  drains  or  work 
appear  to  be  necessary  for  more  complete 
drainage  to  particular  tracts  of  land,  author- 
ity Is  given  for  that  purpose  also  by  section 
59  of  the  act 

It  Is  said  that  section  59^  before  the 
amendment. of  1909,  was  ineffectual  In  many 
cases.  It  may  have  been  so,  but  It  Indicates 
the  Intention  of  the  Legislature  that  th& 
commissioners  of  a  drainage  district  should 
have  complete  Jurisdiction  of  questions  of 
drainage  of  the  lands  of  the  district,  and  of 
every  part  of  them,  to  the  exclusion  of  other 
authority. 

This  case  is  not  distinguishable  from  Peo- 
ple V.  Crews,  supra.  The  plaintiffs  In  error 
were  required  to  show  a  legal  right     The 

county  court  bad  no  Jurisdiction  of  the  lands  > 

Digitized  by  VJVJVJVIC 


786 


83  NORTHBASTBRN  RBPORTBB. 


OU. 


within  the  Sny  Island  Levee  drainage  dis- 
trict, and  the  record  does  not  show  a  valid 
organization  excluding  those  lands. 

It  has  been  suggested  that  there  are  many 
cases  In  which  drainage  districts  have  been 
established  within  or  partly  within  the  ter- 
ritory of  other  districts,  and  have  issued 
bonds  which  have  been  sold  to  Investors,  and 
have  levied  assessments,  incurred  liabilities, 
and  entered  Into  contracts  involving  large 
amounts,  and  that  great  losses  and  great 
public  Inconvenience  will  be  produced  if 
all  the  districts  which  have  been  so  establish- 
ed, and  all  their  bonds,  assessments,  liabili- 
ties, and  contracts,  are  held  void,  as  must 
be  done  11  the  principles  involved  in  the  af- 
firmance of  this  Judgment  are  adopted.  This 
suggestion  overlooks  the  rule  that  the  rem- 
edy by  an  information  in  the  nature  of  quo 
warranto  Is  not  a  matter  of  absolute  right, 
but  is  a  subject  for  the  ererdse  of  a  sound 
Judicial  discretion,  and  that  considerations 
of  the  public  Interest  or  convenience,  as  well 
as  unreasonable  delay  or  acquiescence  on 
the  part  of  the  persons  complaining,  will  Jus- 
tify a  refusal  to  grant  leave  to  file  an  infor- 
mation or  to  proceed  to  Judgment.  People  v. 
Hanker,  197  III.  409,  64  N.  E.  258;  People 
V.  Schnepp,  179  111.  305,  63  N.  B.  632.  The 
principle  would  have  full  application  In  the 
cases  referred  to,  but  is  without  force  in 
this  case,  In  which  the  order  for  the  organi- 
zation of  the  district  was  made  August  18, 
1909,  the  petition  for  leave  to  file  the  Infor- 
mation was  filed  January  1,  1910,  and  it 
does  not  api)ear  that  any  corporate  action 
was  attempted  in  the  meantime. 

The  Judgment  of  the  circuit  court  is  there- 
fore aflBrmed. 

Judgment  affirmed. 


(248  III.  149) 

PEOPLE  V.  ARNOLD. 

(Supreme  Court  of  Illinois.     Dec.  21,  1910. 
Rehearing  Denied  Feb.  9,  1911.) 

1.  IlfDIOTMKHT    AND    INFOBMATIOW    (I    137*)— 

Gbounds  fob  QuAsniNO— Joint  Pbesence 
OF  Witnesses  Befobb  Gband  Jubt. 

While  one  witness  mast  not  be  permitted  to 
be  present  at  the  examination  of  another  wit- 
ness before  the  grand  jury,  as  the  proceedings 
before  it  must  be  kept  strictly  secret,  yet  de- 
fendant in  rape  could  not  have  been  prejndiced, 
so  that  it  was  not  error  to  refuse  to  quash  the 
indictment  because  the  father  of  the  girl  was 
in  the  grand  jury  room  with  her,  when  some 
cloths  were  identified,  for  the  alleged  reason 
that  she  was  timid  and  unable  to  appear  alone 
in  respect  to  such  a  matter;  there  having  been 
practically  no  examination  of  witnesses  m  the 
presence  of  each  other. 

[Ed.  Note. — For  other  cases,  see  Indictment 
flnd  Information,  Cent.  Dig.  i  482;  Dec.  Dig. 
S  137.*] 

2.  Grand  Jtjbt  (|  41*)— Secbeot  of  Pboceed- 

INOS  —  EVIDENCB  OF  OCCUBBENCE  BEFOBE 

Gband  Jubt. 

Refusing,  on  a  motion  to  gnash  an  indict- 
ment for  a  matter  which  occurred  before  the 


grand  jury,  to  consider  affidavits  of  grand  jurors 
as  to  the  alleged  fact,  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury, 
Cent.  Dig.  §  87 ;  Dec  Dig.  (  41  ;•  Indictment 
and  Information,  Cent.  Dig.  {  63.] 

3.  Cbiminal  Law  (§  704*)— OPENiNa  State- 
ment— DEFEBMENT— DlSCKETION. 

Leave  to  defendant  to  reserve  his  opening 
statement  till  after  the  evidence  for  the  state 
has  been  heard  is  a  matter  resting  in  the  court's 
discretion ;  and  no  reason  for  deferment  having 
been  given,  and  none  appearing,  it  cannot  be 
said  refusal  of  leave  was  an  abuse  of  discretion. 
[Ed.  Note. — For  -  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1660;   Dec.  Dig.  i  704.*] 

4.  Cbiminal  Law  (8  633*)— Tbial— Compel- 
ling Decobum  in  Coubteoom. 

The  court  presiding  over  a  trial  has  power 
to  compel  such  decorum  in  the  courtroom  as 
will  inspire  respect  for  the  proceedings ;  and 
exercise  of  such  power,  rather  than  mere  ad- 
vice and  suggestion,  is  a  duty. 

[E:d.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  I  633.*] 

5.  Cbiminal  Law  ({  703*)— Opbnino  State- 
ment—Pbopeb  Scope. 

An  opening  statemeut  is  to  advise  the 
jury  concerning  the  questions  of  fact  involved, 
BO  as  to  prepare  their  minds  for  the  evidence 
to  be  heard ;  and  it  is  not,  end  should  not  be. 
permitted  to  become  an  argument,  nor  should 
the  state's  attorney  therein  challenge  defend- 
ant to  offer  testimony  of  his  good  character, 
and  state  that,  if  defendant  does  so,  he,  said 
attorney,  will  bring  witnesses  who  know  his 
reputation  thoroughly,  and  show  what  it  is; 
his  reputation  not  bemg  an  issue  in  the  case, 
and  it  being  impossible  to  make  it  one  unless 
defendant  chose  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1659;    Dec  Dig.  |  703.*] 

6.  Cbiminal  Law  (8  676*)— Tblal— Limitino 
NUMBEB  OF  Witnesses. 

Though  the  court  has  no  power  to  limit  the 
number  of  witnesses  to  be  heard  as  to  a  con* 
trolling  fact  or  facts  and  circumstances  bearing; 
thereon,  it  is  not  error  to  fix  a  reasonable  limit 
on  a  collateral  matter,  such  as  defendant's  repu- 
tation. 

[E}d.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  |  1608 ;   Dec  Dig.  i  676.*] 

7.  Cbiminal  Law   (t  338*)— Evidknok— BfA- 

TBBIALITT. 

That  prosecutrix's  father  went  to  the  office 
of  defendant  in  rape,  more  than  10  months 
after  the  alleged  rape,  and  had  a  fight  with  him 
because  he  ixad  been  told  that  defendant  had  ' 
slandered  the  girl  by  saying  she  was  loose,  can- 
not be  shown  on  the  trial  for  rape ;  not  even 
on  the  theory  that  the  whole  story  was  admis- 
sible to  show  that  defendant  afterwards  prac- 
tically admitted  his  guilt  to  a  policeman,  in 
that  when  defendant  was  called  to  the  police 
station,  and  asked  if  he  wanted  to  make  any 
complaint  against  the  father,  who  had  been 
arrested  and  taken  there,  on  the  policeman 
telling  him  that,  if  he  did  make  complaint 
against  the  father,  the  father  would  bring  a 
charge  against  him  of  rape  on  his  daughter,  he 
said  "Give  him  a  scare,  and  let  him  go,"  tbia 
having  no  tendency  to  prove  guilt. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  838.*] 

8.  Cbiminal  Law   (8  489*)  —  E:xpebt  Testi- 
mony—Cboss-Examination. 

Where  the  state  offered  evidence  of  the 
hemorrhage  of  the  girl  as  tending  to  prove  the 
ultimate  fact  of  a  forcible  rape,  and  defendant, 
by  the  testimony  of  experts,  in  answer  to  hypo- 
thetical questions  basea  on  the  fact  of  an  opera- 
tion whereby  part  of  an  ovary  of  the  girl  had 
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been  remo-red,  proved  that  there  wag  another 
possible  caiiae  of  the  hemorrhage  as  an  irregular 
flow  in  consequence  of  the  operation — it  was  er- 
ror, on  cross-examination  of  the  experts,  to  per- 
mit the  adding  to  the  hypothesis  of  facts  the 
assumption  that  there  was  a  forcible  rape  on 
the  ^rl,  and  to  require  answers  whether  in  their 
opinion  the  hemorrhage  was  more  likely  to  have 
resulted  from  the  forcible  rape  or  the  opera- 
tion ;  the  only  purpose  of  the  direct  examina- 
tion being  to  ahow  that  the  hemorrhage  did  not 
necessarily  result  from  a  rape. 

(£M.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  107S;   Dec.  Dig.  |  489.*] 

9.  Gbiuinai.  Law  (|  1169*)— Bvidbnoi— Ex- 
hibits. 

That  the  female  had  a  hemorrhage  and  the 
flowing  lasted  several  da^s,  being  proved  and 
not  denied,  on  a  prosecution  for  rape,  defend- 
ant's only  contention  being  that  it  was  not 
caused  by  rape,  it  was  error,  necessarily  pre- 
judicial, to  allow  exhibition  to  the  jury  of  the 
cloths  and  clothing  stained  thereby ;  they  not 
being  the  instruments  of  an^  crime,  and  tiaving 
no  tendency  to  prove  anything  but  the  uncon- 
troverted  occurrence  of  the  hemorrhage. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  Si  3137-^143;  Dec.  Dig.  | 
1169.»] 

10.  Cbiiunal  Law  (8  786*)— Insxbuctiohs— 
Cbbdibilitt  or  Defendant. 

While  the  interest  of  defendant  being  dif- 
ferent  from  that  of  any  other  witness,  it  is 
proper  for  an  instruction  to  point  him  out  and 
direct  the  jury  to  take  into  account  his  inter- 
est as  affecting  his  credibility,  the  court  has  no 
more  right  to  disparage  or  discredit  his  testi- 
mony tlian  that  of  any  other  witness;  so  that 
the  conclusion  of  such  an  instruction  that,  "Tou 
are  nqt  required  to  receive  blindly  the  testimony 
of  such  accused  person  as  true,  but  you  are  to 
consider  whether  it  is  true  and  made  in  good 
faith,  or  false  and  made  only  for  the  purpose 
of  avoiding  a  conviction,"  is  erroneous  and 
prejudicial,  as  intimating  that  defendant's  testi- 
mony might  be  merely  fabricated  for  the  pur- 
pose of  avoiding  a  just  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1896;    Dec.  Dig.  i  786.»] 

11.  WiTNKSsns  (S  317*)— Cbbdibilitt  of  Tes- 

TIMONT. 

An  instruction  not  limited  to  a  particular 
fact,  but  applied  to  the  entire  testimony  of  a 
witness,  authorizing  the  jury  to  disregard  it 
if  the  witness  appeared  to  l>e  mistaken,  or  his 
testimony  for  any  other  reason  appeared  to  be 
untrue  or  unreliable,  is  incorrect;  the  privilege 
of  disregarding  the  entire  testimony  of  a  wit- 
ness being  confined  to  cases  where  the  jury  find 
that  he  has  testified,  knowingly  and  willfully, 
falsely  as  to  a  material  matter,  and  is  without 
corroboration. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  i  1081;    Dec  Dig.  |  317.»] 

12.  Cbihirai.  Law  ({  76»*)— Inbtbuctions— 
Pbesumftions. 

A  requested  instruction  reciting  particular 
facts,  the  surrounding  circumstances  at  the 
time  and  place  of  the  alleged  offense,  and  de- 
claring that  they  raised  certain  presumptions 
was  properly  refused ;  as  while  the  matters 
were  proper  for  the  jury  to  take  into  account 
in  determining  the  ultimate  fact,  the  presump- 
tions were  of  fact,  and  not  of  law. 

[Ed.  Note.— For  other  coses,  see  Criminal 
Law,  Cent  Dig.  i  1790;  Dec  Dig.  {  759.*] 

Error  to  Circuit  Court,  Stephenson  Coun- 
ty;   Klchard  8.  Farrand,  Judge. 

Benjamin  A.  -Arnold  was  convicted  of  rape, 
and  brings  error.  '  Reversed  and  remanded. 


Robert  P.  Eckert  and  Amos  W.  Marston, 
for  plaintiff  in  error.  W.  H.  Stead",  Atty. 
Gen.,  and  Louis  H.  Burrell,  State's  Atty. 
(Douglas  Pattison,  of  counsel),  for  the  Peo- 
ple. 

CARTWRIGHT,  3.  At  the  March  term, 
1910,  of  the  circuit  conrt  of  Stephenson  coun- 
ty, the  plaintiff  In  error,  Benjamin  A.  Ar- 
nold,  a  physician  and  surgeon  living  In  Free- 
port,'  in  said  county,  and  practicing  there, 
was  found  guilty  by  a  jury  of  the  crime  of 
rape  upon  Alta  Rosenstiel  on  July  8,  1908, 
when  she  was  15  years  and  11  months  of 
age,  and  his  punishment  was  fixed  at  im- 
prisonment in  the  penitentiary  for  the  term 
of  foor  years.  He  was  sentenced  In  accord- 
ance with  the  verdict 

There  was  a  motion  to  quash  the  Indict- 
ment on  the  ground  that  Alta  Rosenstiel  and 
her  father  and  mother  were  all  present  In 
the  grand  Jury  room  at  the  same  time.  The 
proceedings  before  a  grand  jury  must  be  kept 
strictly  secret,  and  that  conld  not  be  done 
If  witnesses  should  be  present  during  the 
examination  of  each  other.  The  rule,  there- 
fore,  is  that  one  witness  must  never  be  per- 
mitted to  be  present  at  the  examination  of 
another.  17  Am.  &  Eng.  Ency.  of  Lavr  (2d 
Ed.)  1204.  The  court  refused  to  consider 
the  affidavits  of  grand  jurors  with  reference 
to  the  alleged  fact,  and  did  not  thereby  com- 
mit error.  GItchell  v.  People,  146  111.  175,  33 
N.  B.  757,  37  Am.  St  Rep.  147.  What  occur- 
red was  proved,  however,  by  other  witnesses, 
and  there  was  no  substantial  violation  of  the 
rule.  The  father  was  In  the  grand  Jury  room 
at  a  time  when  some  cloths  that  had  been 
used  were  Identified,  for  the  alleged  reason 
that  the  girl  was  timid  and  unable  to  ap- 
pear alone  In  respect  to  a  matter  of  that 
kind,  but  there  was  practically  no  examina- 
tion of  witnesses  In  the  presence  of  each 
other.  There  could  have  been  no  prejudice 
to  the  defendant  from  anything  that  occur- 
red before  the  grand  jury,  and  the  court  did 
not  err  in  refusing  to  quash  the  indictment 

There  is  much  complaint  concerning  the 
examination  of  persons  summoned  as  jurors 
for  the  purpose  of  ascertaining  their  qual- 
ifications, including  questions  asked  by  the 
court;  and  in  the  same  connection  objection 
Is  made  to  questions  asked  by  the  court  and 
remarks  made  In  the  course  of  the  trial. 
Without  going  into-  unnecessary  detail,  it  is 
sufildent  to  say  that  the  complaints  are  un- 
founded. The  court  did  not  take  any  more 
part  in  the  trial  than  was  proper,  but  in  our 
opinion  did  not  participate  In  the  proceedings 
to  the  extent  that  would  have  been  desirable 
for  the  attainment  of  justice. 

After  the  opening  statement  by  the  state's 
attorney  the  attorneys  for  the  defendant  ask- 
ed leave  to  reserve  their  opening  statement 
until  after  the  evidence  for  the  people  had 
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been  heard,  bat  the  court  refused  such  leave. 
It  was  a  matter  resting  in  the  discretion  of 
the  court  Sands  v.  Potter,  1G5  111.  397,  46 
N.  E.  282,  «6  Am.  St  Rep.  253;  Sinclair  Co. 
T.  WaddlU,  200  Ul.  17,  66  N.  B.  437.  No  rea- 
son was  given  for  deferring  the  opening 
statement  for  the  defendant  and  none  Is 
apparent  so  that  there  Is  no  reason  for  say- 
ing that  the  discretion  was  abused  or  the  de- 
fendant injured  by  the  ruling. 

So  far  as  the  material  facts  were  not  In 
dispute  at  the  trial  they  are  as  follows:  Alta 
Rosenstlel  was  the  daughter  of  a  farmer,  liv- 
ing with  her  parents  between  five  and  six 
miles  northwest  of  Freeport  The  defendant 
was  the  family  physician,  and  at  different 
times  in  the  spring  of  1908  was  consulted 
with  reference  to  troubles  of  the  girl,  con- 
sisting of  pains  and  soreness  in  her  side, 
which  were  diagnosed  as  appendicitis,  and 
on  May  18,  1908,  he  performed  an  operation 
on  her  at  the  hospital  in  Freeport  The  dif- 
ficulty was  appendicitis,  and  the  right  ovary 
was  also  found  to  be  diseased,  and  a  part 
of  it  was  removed.  When  the  girl  left  the 
hospital,  she  was  not  fit  to  go  home,  and  was 
taken  to  the  home  of  the  defendant  where 
she  was  cared  for  by  his  wife  for  a  time, 
and  then  returned  to  the  farm.  Afterwards 
she  visited  the  defendant  at  his  office  with 
her  parents  occasionally  for  consultation  and 
treatment.  The  defendant  also  called  at  the 
farm  while  visiting  patients  in  the  neighbor- 
hood, or  at  the  call  of  the  parents,  several 
times  in  the  early  part  of  July.  The  last  call 
was  on  July  8,  1908,  at  about  8  o'clock  in  the 
morning,  when  he  happened  to  be  In  the 
neighborhood.  The  girl  was  In  bed  In  a  bed- 
room on  the  ground  floor,  and  he  eramlned 
the  wound  and  the  condition  of  her  side  and 
prepared  new  medicine,  and  soon  afterward 
washed  his  hands  at  the  summer  kitchen  and 
left  The  mother  was  about  the  house,  and 
most  of  the  time  while  defendant  was  there 
was  In  the  summer  kitchen.  The  doors  were 
all  open  between  the  bedroom  where  the  girl 
was  and  where  the  mother  was,  and  there 
were  several  carpenters  working  close  to  the 
house  In  the  yard,  framing  timbers  for  a 
barn.  The  mother  and  men  were  all  within 
call  from  the  bedroom.  The  girl  got  up  and 
was  sitting  on  the  porch,  and  about  an  hour 
and  a  half  after  defendant  left  her  mother 
went  to  the  bedroom  and  found  a  blood  stain 
about  the  size  of  the  palm  of  her  hand  on 
the  bed,  and  also  stains  upon  the  girl's  night- 
gown. After  asking  the  girl  twice,  she  stat- 
ed to  her  mother  the  alleged  act  of  the  de- 
fendant There  was  a  considerable  hemor- 
rhage, which  lasted  for  two  or  three  days. 
The  defendant  weighed  180  pounds  and  the 
girl  110.  In  the  following  spring  or  summer 
of  1909  the  defendant  sent  a  statement  of 
his  account  to  the  father  of  the  girl,  and 
the  mother  dictated  a  letter,  which  the  girl 
wrote,  which  was  not  dated  but  postmarked 
September  26,  1909,  saying:  "When  yon 
want  that  bill  you  hold  against  us,  sue  it, 


and  the  public  will  know  more  about  your 
damnable  character  than  they  already  know. 
— Mrs.  RosenstleL"  On  the  morning  of  Oc- 
tober 2,  1908,  a  collector  and  an  attorney 
called  at  the  farm  with  the  bill,  .and  the  fa- 
ther said  that  If  the  defendant  wanted  the 
money  to  go  ahead  and  sue  It  but  that  If 
he  did,  he  would  bring  a  charge  against  him. 
Upon  the  return  of  the  collector  to  £^re^ort 
the  defendant  sued  out  a  summons  against 
the  father,  and  upon  the  summons  being 
served  the  bill  was  paid.  On  October  4, 
1909,  the  defendant  was  arrested  upon  a  war- 
rant issued  upon  a  complaint  made  by  the 
girl  before  a  Justice  of  the  peace,  and  this 
was  nearly  15  months  after  the  offense  was 
alleged  to  have  been  committed. 

The  matters  which  were  In  dispute  at  the 
trial  were  these:  The  mother  and  the  girl 
tesOfled  that  after  the  defendant  had  made 
the  examination  and  gone  to  get  a  drink  of 
water  he  went  bade  into  the  bedroom,  say- 
ing that  his  team  was  tired,  and  he  would 
go  in  and  talk  with  the  girl  a  few  minutes 
and  let  them  rest  The  girl  testified  that  he 
sat  down  on  the  bed,  and  then  laid  down  by 
her,  and  then  committed  the  offense  by 
force;  that  she  tried  to  call  her  mother,  but 
could  not;  that  she  was  so  frightened,  toll 
of  pain,  and  paralyzed  that  she  could  not 
make  any  outcry,  and  that,  after  the  offense 
was  committed,  her  mother,  who  was  attend- 
ing to  the  baking,  came  to  the  door  ^  of  the 
bedroom,  and  the  defendant  led  the  mother 
out  through  the  house.  The  mother  testified 
that  she  came  to  the  door  and  was  led  out 
or  backed  out  and  the  defendant  then  wash- 
ed his  hands  and  left  The  mother  knew 
nothing  and  heard  nothing  of  any  trouble 
until  the  girl  told  her  in  answer  to  the  in- 
quiries, and  she  testified  that,  after  learning 
of  the  act  she  called  up  the  defendant's  of- 
fice at  Freeport  by  telephone,  but  he  was  not 
there;  that  he  called  her  by  telephone  be- 
fore the  noon  hour,  and  asked  her  how  the 
girl  was,  and  she  answered  that  he  ought 
to  know,  and  she  wanted  to  see  him  just 
as  soon  as  jDossIbIa  The  father  and  mother 
both  testified  that  when  the  former  came 
home,  about  10  o'clo(^  from  the  creamery, 
he  was  Informed  of  the  facts,  and  he  testi- 
fied that  on  the  afternoon  of  that  day  be 
drove  to  Freeport  to  find  the  defendant  to 
kill  him,  but  the  defoidant  was  not  at  his 
office.  They  both  testified  that  the  next  day 
they  went  to  Freeport  leaving  home  about 
1  o'clock,  and  called  on  the  defendant  at  his 
office;  that  the  father  said,  "You  have  been 
monkeying  with  that  girl  of  ours";  that  he 
denied  it  and  said  he  had  a  notion  to  com- 
mit suicide  because  he  was  accused,  and  that 
he  then  said  the  girl  was  guilty  of  certain 
conduct  which  it  is  claimed  was  an  admis- 
sion, by  implication,  of  a  voluntary  act  The 
mother  testified  that  on  the  Friday  or  Satur- 
day after  July  8tb  the  defendant  telephoned 
her  that  they  should  come  in  and  he  would 
fix  It  up,  and  the  fi^^^|pstyie4tftafc»hpu6 
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the  last  of  July  h$  went  to  the  defendant's 
office  and  referred  to  the  telephone  message 
that  they  should  come  In  and  fix  the  thing 
ui),  and  wanted  to  know  of  the  defendant 
what  he  wanted  to  fix  and  what  they  should 
do,  and  the  defendant  said  that  they  would 
drop  the  matter  and  he  would  go  on  and  be 
their  doctor,  but  the  father  said  they  would 
see  about  It,  and  left.  The  defendant  denied 
that  he  went  back  into  the  house  on  July  8th 
after  the  examination,  but  testified  that  he 
washed  his  hands  to  remove  any  odor  after 
the  examination,  and  left  He  denied  that 
he  committed  the  offense,  and  denied  every 
Incriminating ,  circumstance  testified  to.  The 
bookkeeper  in  the  office  testified  that  there 
was  no  call  by  telephone  from  the  mother, 
and  the  defendant  denied  that  he  called  the 
mother  by  telephone,  or  that  any  visit  was 
made  by  the  father  and  mother  to  his  office. 
According  to  the  testimony  for  the  prosecu- 
tion, the  father  and  mother  left  home  about 
1  o'clock  and  went  directly  to  the  office  of 
the  defendant,  but  It'was^proved  that  about 
the  time  they  would  reach  the  office,  and  for 
a  good  part  Of  the  afternoon,  the  defendant 
was  a  considerable  distance  In  the  country 
making  a  visit,  which  occupied  a  good  part 
of  the  afternoon.  The  tefendant  testified 
that  on  the  morning  of  July  8tfa  he  agreed 
to  prepare  a  medldne  which  was  to  be  called 
for,  and  did  so,  and  be  was  corroborated  by 
evidence  that  the  medicine  was  called  for 
on  July  14th.  As  to  the  telephone  calls  and 
matters  alleged  to  have  occurred  at  the  de- 
fendant's offloev  his  testimony  was  supported 
by  that  of  the  employes  In  the  office,  but  as 
to  the  actnal  occurrence  the  only  evidence 
was  that  of  the  girl  and  the  defendant, 
which  the  Jury  were  called  upon  to  consider 
in  the  light  of  the  surrounding  clrcumstan«s 
es.  Those  drcumstancee  were  that  the  bed- 
room was  on  the  first  floor  of  the  house; 
that  the  door  and  all  other  doors  w^e  open ; 
that  the  mother  was  In  the  house  or  summer 
kitchen;  that  a  number  of  workmm  were 
within  less  than  100  feet  of  the  building; 
that  the  mother  aind  wovkmen  were  within 
easy  call;  and  that  any  alarm  or  outcry 
would  have  brought  assistance  to  the  girl 
and  certain  detection  and  punishment  to  the 
defendant  The  reason  given  by  the  girl  for 
not  giving  any  alarm  was  fright  and  pain, 
which  rendered  her  unable  to  make  any  out- 
cry, and  the  Jury  were  required  to  consider 
the  sufficiency  of  that  reason  as  well  as  the 
fact  that  no  complaint  was  made  after  the 
defendant  had  left  the  premises  until  the 
girl  was  interrogated  by  her  mother.  The 
reason  given  was  entitled  to  fair  considera- 
tion, but  did  not  aSect  the  probability  of  the 
defendant  committing  the  act  under  such 
conditions.  Such  an  act  would  be  so  differ- 
ent from  the  natural  order  of  things  as  to 
occasion  surprise  In  the  mind  of  any  per- 
son and  perhaps  engender  doubts.  There 
was  no  attempt  at  secrecy  usual  In  such  cas- 
es  nor  any  precantloa   whatever  such  as 


would  be  expected,  of  a  person  of  ordinary 
Intelligence,  and  this  would  be  so  whether 
the  defendant  had  reason  to  anticipate  re- 
sistance or  not  Even  if  the  defendant  ex- 
pected the  act  would  be  voluntary  on  the 
I>art  of  the  girl,  the  mother  was  liable  to 
come  In  at  any  moment,  and  nothing  was 
done  or  any  arrangement  made  which  would 
render  it  Improbable  that  she  would  become 
a  witness  to  the  act  Another  material  ques- 
tion to  be  considered  by  the  Jury  was  wheth- 
er one  situated  as  the  defendant  was  would. 
If  be  had  been  guilty  of  a  felony,  have 
brought  upon  himself  a  prosecution  for  his 
crime  for  the  mere  sake  of  collecting  a  bill 
of  $142.60  when  the  charge  would  not  other- 
wise have  been  made.  It  was  proved  that 
the  defendant  had  a  large  and  lucrative 
practice,  and  was  not  apparently  In  need  of 
money,  and,  if  guilty,  could  have  secured 
immunity  from  punishment  for  the  amount 
of  his  bill.  In  considering  these  questions 
the  defendant  was  entitled  to  a  fair  trial  up- 
on legitimate  evidence  and  with  proper  In- 
structions. 

The  trial  was  somewhat  disorderly,  with 
much  bickering  of  the  attorneys  and  but  lit- 
tle exercise  of  authority  by  the  court  The 
court  presiding  over  a  trial  has  power  to 
compel  such  decorum  in  his  courtroom  as 
will  Inspire  respect  for  the  proceedings,  and 
the  exercise  of  such  power,  rather  than  mere 
advice  and  suggestion,  is  a  duty.  The  office 
of  an  opening  statement  Is  to  advise  the 
Jury  concerning  the  questions  of  fact  in- 
volved, so  as  to  prepare  their  minds  for  the 
evidence  to  be  heard  (1  Thompson  on  Trials, 
267;  Pletsch  v.  Pletsch,  245  IlL  464,  92  N. 
£}.  325),  and  it  is  not  and  should  not  be,  per- 
mitted to  become  an  argument  In  this  case 
the  state's  attorney,  In  the  opening  state- 
ment Indulged  tn  epithets,  vltux)eration,  and 
argument  and  on  objection  was  not  restrain- 
ed, as  he  should  have  been.  He  also  told 
the  Jury  that  the  defendant  had  a  ri^ht  to 
offer  testimony  of  his  good  character,  and, 
if  he  did,  they  would  bring  witnesses  who 
knew  his  reputation  from  the  top  of  his 
head  clear  down  to  the  soles  of  his  feet  and 
would  show  what  bis  reputation  was.  The 
reputation  of  the  defendant  was  not  an  Is- 
sue in  the  case,  and  could  not  be  unless  he 
chose  to  make  It  so,  and  the  challenge  and 
assertion  were  Improper.  The  defendant 
afterward  offered  evidence  of  good  charac- 
ter, and  it  is  objected  that  the  court  errone- 
ously limited  the  number  of  witnesses  which 
he  was  permitted  to  call  to  25.  The  court 
fixed  that  limit  for  each  side,  and  while  a 
court  has  no  power  to  limit  the  number  of 
witnesses  to  be  heard  as  to  a  controlling 
fact,  or  facte  and  circumstances  bearing 
thereon,  it  is  not  error  to  fix  a  reasonable 
limit  concerning  collateral  matters,  such  as 
this  was.  Green  v.  Phoenix  Mutual  Life  Ins. 
Co.,  134  111.  310,  26  N.  E.  583,  10  L.  R.  A. 
676.  After  the  defendant  had  examined  25 
witnesses  to  prove  h^g^«.d^y<?hM^^^^ 
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attorneys  tendered  to  the  court  400  more,  of- 
fering to  give  their  names.  The  prosecution 
then  examined  25  witnesses  and  made  a  ten- 
der of  €00  more,  whereupon  the  attorneys  for 
the  defendant  made  a  tender  of  1,000  addi- 
tional witnesses.  The  question  of  reputa- 
tion, beginning  with  a  challenge,  finally  de- 
generated Into  a  competition-  in  offers  of  at- 
torneys. 

Error  was  committed  In  rulings  on  the 
admission  of  evldedce.  The  state's  attorney 
was  allowed  to  prove  by  the  father  of  the 
girl  that  on  May  22,  1900,  he  went  to  de- 
fendant's office,  and  they  had  a  fight  because 
some  one  had  told  the  father  that  the  de- 
fendant had  slandered  the  girl  by  saying  she 
was  loose.  This  was  more  than  10  months 
after  the  alleged  act,  and  about  another  and 
independent  matter.  The  only  excuse  offered 
now  Is  that  the  whole  story  was  admissible 
for  the  purpose  of  showing  that  the  defend- 
ant afterward  practically  admitted  his  guilt 
to  a  police  officer.  The  father  was  arrested 
and  taken  to  the  police  station,  and  the  de- 
fendant, upon  notice,  vreat  there  and  was 
asked  If  he  wanted  to  make  a  complaint 
The  officer  testified  that  he  told  him  If  he 
made  a  complaint  against  the  father  the  fa- 
ther would  bring  a  charge  against  him  of 
rape  on  his  daughter,  and  that  the  defendant 
said,  "Give  him  a  scare,  and  let  him  go." 
The  defendant  testified  that  the  police  officer 
told  him  that  the  father  would  bring  a  seri- 
ous charge  against  him,  but  did  not  Indicate 
what  It  was,  and  that  he  did  not  know  there 
was  a  charge  of  rape  until  he  was  arrested, 
but,  If  the  police  officer  was  correct,  the  fact 
had  no  tendency  whatever  to  prove  gnllt 
The  police  officer  did  not  make  any  charge 
or  assert  the  tmtb  of  any  charge,  and  the 
defendant  might  naturally  have  preferred 
net  to  make  any  charge  against  the  father 
rather  than  to  have  a  charge  brought  against 
himself,  whether  of  slandering  the  girl  or 
some  other  charge,  and  regardless  of  guilt 
or  Innocence. 

The  evidence  of  the  hemorrhage  was  of- 
fered as  tending  to  prove  the  ultimate  fact 
of  a  forcible  rape,  and  the  defendant  proved 
that  there  was  another  possible  cause  of  the 
hemorrhage  as  an  Irregular  flow  In  conse- 
quence of  the  operation  on  the  ovary,  and 
the  removal  of  a  part  of  the  same.  This  was 
done  by  the  testimony  of  experts,  in  answer 
to  hypothetical  questions  based  on  the  fact 
of  the  operation.  The  court  permitted  the 
state's  attorney,  on  cross-examination  of 
these  witnesses,  to  add  to  the  hypothesis  of 
fact  the  assumption  that  there  was  a  forcible 
rape  on  the  girl,  and  require  answers  wheth- 
er in  their  opinion  the  hemorrhage  was  more 
likely  to  have  resulted  from  the  forcible 
rape  or  the  operation.  The  only  purpose  of 
the  direct  examination  was  to  show  that 
the  hemorrhage  did  not  necessarily  result 
from  a  rape,  and  to  permit  the  state's  at- 
torney In  cross-examination  to  assume  the 
existence  of  the  ultimate  fact  which  the  Jury 


were  to  determine  was  a  palpable  violation 
of  the  rules  of  evidence.  If  the  defendant 
was  guilty  of  a  forcible  rape,  as  assumed  in 
the  hypothetical  questions  put  to  the  wit- 
nesses, the  question  whether  the  hemorrhage 
came  from  that  cause  or  from  the  operation 
was  of  no  consequence.  The  fact  that  the 
hemorrhage  occurred  and  the  flowing  lasted 
for  two  or  three  days  was  proved,  and  not 
denied;  but  the  stained  cloths  and  clothing 
before  referred  to,  which  were  before  the 
grand  jury,  were  admitted  In  evidence 
against  defendant's  objection,  and  were  dis- 
played to  the  Jury  during  the  trial.  They 
were  not  the  Instruments  of  any  crime,  and 
had  no  tendency  to  prove  any  fact,  except 
that  the  hemorrhage  occurred,  which  was 
not  in  controversy.  The  exhibition  was  nec- 
essarily prejudicial  to  the  defendant,  and 
would  create  a  prejudice  which  It  would  be 
Impossible  to  meet  and  overcome.  It  should 
not  have  been  permitted. 

Instmctlons  were  given  which  were  erro- 
neous and  prejudicial  to  the  defendant 

The  twelfth  instruction,  after  telling  the 
Jury  that  the  credibility  of  the  defendant 
was  a  matter  for  them  and  detailing  matters 
to  be  taken  Into  consideration  in  weighing 
his  testimony.  Including  his  Interest  in  the 
result  of  the  case,  concluded  as  follows: 
"Yon  are  not  required  to  receive  blindly  the 
testimony  of  such  accused  person  as  true, 
but  yon  are  to  consider  whether  It  Is  tme 
and  made  in  good  faith  or  false  and  made 
only  for  the  purpose  of  avoiding  a  convic- 
tion." When  a  person  accused  of  crim^  be- 
comes a  witness,  he  is  In  the  same  position 
as  any  other  witness,  and  any  witness  may 
be  either  disinterested  or  have  an  Interest 
near  or  ronote.  The  interest  of  the  defend- 
ant Is  of  a  different  character  from  that  of 
any  other,  and  it  Is  therefore  proper  to  point 
htm  out  in  an  instruction  and  to  direct  the 
jury  to  take  into  account  his  interest  as  af- 
fecting his  credibility,  but  the  court  has  no 
more  right  to  disparage  or  discredit  his  tes- 
timony than  that  of  any  other  witness. 
Such  an  Instruction  as  this,  concerning  any 
other  witness  having  an  Interest  In  the  re- 
sult of  a  case,  would  not  be  regarded  as 
proper,  and  the  Instruction  falls  under  the 
condemnation  of  Hellyer  v.  People  186 
lU.  550,  58  N.  B.  245.  The  Words  quot- 
ed were  the  ground  for  a  reversal  of  the 
Judgment  In  Donner  ▼.  State,  72  Neb.  283, 
100  N.  W.  806,  117  Am.  St  Rep.  789.  The 
instruction  had  the  effect  to  prejudice  the 
testimony  of  the  defendant  by  telling  the 
Jury  they  were  not  required  to  receive  it 
blindly,  with  the  intimation  that  It  might 
be  merely  fabricated  for  the  purpose  of  avoid- 
ing a  Just  conviction. 

The  seventh  Instmction  was  the  same  as 
the  second  Instruction  given  In  Taylor  v. 
Pclslng,  164  111.  331,  45  N.  BL  161,  with  the 
omission  of  the  words,  "or  has  knowingly 
testified  falsely."  QX^^g^trucUoa  in  that 
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case  was  not  considered  as  barmfnl  to  tlie 
defendant  on  account  of  there  being  no  con- 
flict in  tbe  evidence  on  tbe  main  features  of 
tbe  case  and  In  view  of  another  Inetmctlon, 
but  it  is  not  an  accurate  statement  of  the 
law.  As  confined  to  a  particular  fact  an 
Instruction  of  that  kind  would  be  unobjec- 
tionable, as  was  said  concerning  the  third 
instruction  In  Taylor  ▼.  Felslng,  supra.  The 
jury  would  not  be  required  or  expected  to  be- 
liere  any  particular  thing  testified  to  by  a 
witness  as  a  fact  to  be  a  fact  wlilch,  from 
all  the  evidence  before  them,  they  believe  is 
not  a  fact.  Goss  Printing  Press  Co.  v.  Lempke, 
191  m.  199,  60  N.  B.  968.  This  instruction 
was  not  limited  to  a  particular  fact  or  facts 
but  applied  to  the  entire  testimony  of  a  wit- 
ness, and,  In  effect,  authorized  the  jury  to 
disregard  it  if  the  witness  appeared  to  be 
mistaken  or  his  testimony  for  any  other  rea- 
son appeared  to  be  untrue  or  unreliable. 
The  privilege  of  disregarding  the  entire  tes- 
timony of  a  witness  is  confined  to  cases 
where  the  Jury  find  that  such  witness  has 
testified,  knowingly  and  willfully,  falsely  as 
to  a  material  matter  and  is  without  corrobo- 
ration. The  instruction  might  not  be  cause 
for  a  reversal  of  a  Judgmoit,  but  It  Is  not 
correct 

The  court  modified  some  instructions  offer- 
ed by  the  defendant,  but  did  not  err  in  so 
doing.  The  court  also  refused  a  large  num- 
ber of  Instmctions  which  recited  particular 
facts,  such  as  the  situation  of  the  parties 
at  the  time,  the  doors  being  open,  and  other 
persons  nearby,  and  declared  that  such  facts 
raised  certain  presumptionB.  The  .  matters 
stated  were  proper  for  the  jury  to  take  into 
account  In  determining  the  ultimate  fact  and 
for  the  court  in'  passing  upon  a  motion  for 
a  new  trial,  but  they  were  presumptions  of 
fact  and  not  of  law,  and  the  court  did  not 
err  in  refusing  them. 

The  judgment  is  reversed  and  tbe  cause 
is  remanded. 

Reversed  and  remanded. 

(207  Mass.  441) 

OOYLB   V.   TAUNTON   SAFE  DEPOSIT  & 

TRUST  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 

BristoL     Jan.  6,  1911.) 

Banks  and  Banking  (J  313*)— Tbust  Com- 
panies— Stockholders— Peksonal  Liabil- 

ITT. 

The  amendment  to  Rev.  Laws,  c.  116,  §  30. 
made  l)y  St.  1905,  c.  228,  authorizing  receivers 
of  insolvent  trust  companies  to  enforce  person- 
al liability  of  stockholders,  implies  that  a  juds> 


ment  can  be  obtained  against  a  company  under 
receiveisliip,  and  hence  ft  is  no  defense  to  an  ac- 
tion by  a  creditor  to  lay  a  foundation  for  en- 
forcing, under  chapter  110,  |  60,  such  personal 
liability,  that  before  the  date  of  the  writ  on  a 
petition  brought  against  it  under  chapter  113, 
I  6,  which  is  made  applicable  to  trust  compa- 
nies by  chapter  116,  i  37,  all  the  company's 
property  had  been  put  In  receivership. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Dec.  Dig.  |  313.*] 

Exceptions  from  Superior  Court,  Bristol 
County;    John  H.  Hardy,  Judge. 

Action  by  Patrick  Coyle  against  the  Taun- 
ton Safe  Deposit  &  Trust  Company.  Decision 
¥or  plaintiff,  and  defendant  brings  excep- 
tions.    Exceptions  overruled. 

0.  C.  Hagerty,  for  plaintiff.  Q.  A.  Sweet- 
ser,  for  defendant 

LORINO,  J.  After  our  decision  in  Nichols 
T.  Taunton  Safe  Deposit  &  Trust  Co.,  203 
Mass.  651,  89  N.  E.  1036,  this  acUon  was 
brought  against  the  trust  company  by  one 
of  its  creditors  to  lay  the  foundation  for  en- 
forcing, under  Rev.  Laws,  c.  110,  {  60,  the 
personal  liability  of  stockholders  created  by 
Rev.  Laws,  c.  116,  |  30.  Tbe.  only  defense 
set  up  here  Is  that  before  tbe  date  of  tbe 
writ  on  a  petition  brought  against  It  under 
Rev.  Laws,  c.  113,  {  6  (which  is  applicable 
to  trust  companies  by  force  of  Rev.  Laws,  c. 
116,  {  37),  all  the  property  of  the  trust  com- 
pany had  been  put  In  the  hands  of  a  receiver 
to  wind  up  its  affairs  and  it  had  been  en- 
joined from  the  further  prosecution  of  any 
business.  The  defendant  contends  that  this 
defense  is  good  on  the  authority  of  what  was 
said  by  Holmes,  J.,  in  Archambeau  v.  Piatt, 
173  Mass.  249,  251,  53  N.  B.  816:  "Apart 
from  the  statute  we  cannot  see  how  it  is 
possible  to  justify  bringing  an  action  which 
it  Is  admitted  never  can  result  In  satisfaction 
from  the  defendant"  The  defendant  also 
relies  on  Morse  v.  Toppan,  3  Gray,  411,  412 ; 
Train  v.  Marshall  Paper  Co.,  180  Mass.  513, 
62  N.  B.  967;  Norfolk  v.  American  Steam 
Gas  Co.,  108  Mass.  404,.  407.  But  the  an- 
swer to  that  Is  that  the  amendment  to  Rev. 
Laws,  C.  116,  I  30,  made  by  St  1905,  c.  228 
(authorizing  receivers  of  insolvent  trust  com- 
panies to  enforce  the  personal  liability  of 
stockholders  which  is  here  in  question),  of 
necessity  implies  that  a  judgment  can  be  ob- 
tained against  a  trust  company  in  thr  bands 
of  a  receiver.  We  do  not  intimate  that  the 
result  would  not  have  been  the  same  before 
the  enactment  of  St  1905,  c.  228. 

Exceptions  overruled. 


*rnr  other  cases  see  same  toptc  and  section  NUMBER  tn  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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OLD  COLONY  (ST.  BY.  CO.  t.  PHILLIPS. 

(Supreme  Judicial  Court  of  MasBacbasetts. 
Norfollc.    Jan.  8,  1911.) 

1.  Naviqablx  Watebs  (S  87*)— Laro  Undkb 
Wateb— TiDK  Flats— Navigation. 

The  grantee  of  tide  flats  from  tlie  com- 
monwealth, subject  to  a  general  navigation  right 
of  the  public,  was  bound  to  permit  the  public 
to  navigate  over  the  land  until  built  upon  or 
inclosed,  and  could  not  build  -  upon  or  inclose 
the  land  so  as  to  wholly  cut  off  his  neighbors' 
access  to  their  houses  or  land  unless  permitted 
by  some  pnbUc  authority. 

[Ed.   Note.— For  other  cases,   see   Navigable 
Waters,  Cent  Dig.  {  219;  Dec.  Dig.  |  37.»] 

2.  Navioablk  Watebs  (I  87*)— TiDK  Flats- 
Use  BT  Public. 

Where  tide  flats  were  conveyed  by  the  com- 
monwealth, subject  to  the  right  of  passage  in 
the  public,  the  owner  of  adjoining  lands  locat- 
ed on  a  creek,  either  as  one  of  the  public  or  as 
a  riparian  proprietor,  had  no  right  to  pass  over 
the  flata  when  bare,  except  when  they  could 
be  reached  without  trespass,  and  then  only  for 
a  limited  purpose,  nor  m  any  other  way  than 
by  water  conveyance. 

[Ed.  Note.— For  other  cases,   see   Navigable 
Waters,  Cent  Dig.  f  219 ;    Dec  Dig.  |  37.*] 

8.  Natioablb  Watkbb  (S  86*)-^oe  Flats- 
Right  TO  Navigate. 

The  right  of  a  riparian  proprietor  to  navi- 
gate tide  flats  belonging  to  another  is  not  ab- 
solute ;  and  hence,  so  far  as  it  is  a  public  ri^ht, 
the  owner  of  the  flats  could  impair  it,  by  build- 
ing inclosures,  the  right  being  sustainable  only 
80  far  as  it  was  a  riparian  right. 

[Ed.   Note.— For   other   cases,   see   Navigable 
Waters,  Dec.  Dig.  |  86.*] 

4.  Navigable  Waters  (5  37*)- Deeds— Cow- 
BTBUcnoN— Way  Ovkb  Tide  Lands. 

A  deed  conveying  certain  land,  located  on 
a  creek  which  flowed  into  a  river  in  which  the 
tide  ebbed  and  flowed,  described  the  land  as 
bounded  on  the  north  by  the  center  of  the  creek. 
Then    followed    the    words    "together    with    a 

Privilege  or  passageway  from  said  creek  into 
'own  river."  The  grantor  at  that  time  was 
the  owner  of  certain  tide  flats,  which  were  navi- 
gable at  high  tide.  The  creek  was  dry  at  low 
tide,  and  therefore  did  not  mark  the  limits  of 
riparian  ownership  of  the  flats.  The  grantee 
was  a  shipwright,  and  access  to  the  river  from 
the  lands  described  in  the  deed  on  which  he 
had  his  shipyard  was  necessary  to  his  business. 
H«id,  that  the  language  of  the  deed  should 
be  broadly  construed  to  describe  a  right  of  pas- 
sage over  the  flats,  whether  bare  or  covered 
with  water,  at  any  and  all  times,  by  any  rea- 
sonable method  of  travel;  the  easement  being 
one  over  land,  and  not  through  public  waters 
as  such,  and  valid. 

W'Ed.    Note.— For  other  cases,   see   Navigable 
aters,  Dec.  Dig.  |  87.*] 

5.  Navigable  Watebs  ({  46*)— Easements— 
Right  of  Wat— Definiteness. 

Where  a  deed  to  riparian  lands  contained, 
after  the  description,  the  words  "together  with 
a  privilege  or  passageway  from  said  creek  into 
Town  river,"  the  easement  was  not  void  for 
Indefiniteness,  because  it  did  not  prescribe  the 
limits  of  the  way,  or  show  its  precise  location, 
or  the  punroses  for  which  it  might  be  used, 
since  the  court,  by  the  aid  of  the  circumstances, 
could  adjudge  the  uses  intended  by  the  parties, 
and  fix  the  limits  of  the  location  required  for 
a  reasonable  use. 

[Ed.   Note.— For  other  cases,   see  Navigable 
Waters,  Dec.  Dig.  |  46.*] 


6.  Navigabile  Watebs  ({  46*)— Gasembntb— 
Scope  and  Extent— Tide  Lands. 

Where  a  deed  conveying  land,  bounded  by 
a_  creek  which  flowed  into  a  river  where  the 
tide  ebbed  and  flowed,  also  granted  a  privilege 
or  passageway  from  the  creek  into  the  river, 
the  easement  was  not  a  mere  license,  but  an 
easement  appnrtenant  to  the  land  conveyed, 
commencing  at  the  boundary  line  thereof. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Dec.  Dig.  |  46.*] 

7.  Navigable  Watebs  (|  46*)— Easements— 
Eztinquibhusnt— Nonttseb. 

An  owner  of  tide  flats  conveyed  certain 
land  riparian  to  a  creek,  and  bounded  on  the 
creek,  together  with  a  privilege  or  passageway 
from  the  creek  to  a  river  over  certain  tide  flats 
then  owned  by  the  grantor.  The  grantee  used 
the  land  as  a  shipyard,  and  later  it  was  con- 
veyed to  objector,  who  used  it  in  connection 
with  his  business  as  "diver,"  bringing  in  ves- 
sels and  lighters  at  high  tide  clear  up  to  bia 
upland,  and  anchoring  and  wintering  them  In 
a  cove,  where  at  low  water  they  are  dry.  It 
also  appeared  that  accees  to  the  river  over  the 
flats  north  of  the  creek  was  necessary  to  his 
business.  Beld  that,  since  the  easement  was 
appurtenant  to  the  land,  and  not  to  the  credi, 
it  was  not  extinguished  by  the  fact  that  the 
creek  had  become  dry,  nor  had  it  terminated 
by  nonuser  or  abandonment 

[Ed.  Note.— For  other  cases,  see  Navigable 
waters,  Dec  Dig.  {  46.*] 

8.  Navigable  Watebs  (J  46*)  —  Right  o» 
Wat  Oveb  Tide  Lands— Location. 

Where  a  deed  to  riparian  land  granted  a 
privilege  or  ^assa^eway  over  tide  flats  from  a 
creek  to  a  nver  m  which  the  tide  ebbed  and 
flowed,  the  owner  of  the  dominant  tenement 
was  bound  to  exercise  his  right  of  passage  with- 
in the  same  lines,  whether  the  jMusage  was  by 
land  or  water,  limiting  it  to  the  straigbtest  and 
most  direct  way. ' 

[Ed.  Note.— For  other'  cases,  see  Navigable 
Waters,  Dec.  Dig.  f  46.*] 

9.  Recobds  (I  9*)— Reoistbatiow  of  Title— 
Obdeb.  fob  Judgments— Boofb. 

Where,  in  a  proceeding  to  register  tiUe,  the 
only  issue  with  reference  to  a  right  of  way  over 
certain  tide  flats  in  dispute  before  the  land 
court  was  whether  there  was  a  way  by  water, 
an  order  for  a  decree  that  the  title  to  peti- 
tioner's flats  be  registered,  subject  to  a  right 
in  favor  of  objector's  estate,  as  recited  in  a 
certain  deed,  was  not  objectidnable,  as  indefinite 
as  to  the  limits  of  and  uses  of  the  way,  but 
should  be  regarded,  not  as  a  statement  of  the 
whole  nature  of  the  easement  but  merelv  as  a 
ruling  on  that  feature  which  was  in  dispute 
before  the  land  court,  and  as  an  adjudication 
that  a  valid  easement  was  created  in  favor  of 
the  land  conveyed  over  the  flats,  and  that  the 
easement  continued,  authorizing  the  enti7  of 
a  final  decree,  in  which  would  be  worked  out 
the  details  of  the  objector's  right  to  the  ease- 
ment and  the  scope  thereof. 

IBA.  Note.— For  other  cases,  see  Records,  Dec 
DiV  I  9.*] 

Exceptions  from  Land  Court,  Norfolk 
County ;   C.  T.  Davis,  Judge. 

Petition  by  the  Old  Colony  Street  Railway 
Company  to  register  title, '  in  which  Rlram 
W.  Phillips  filed  objections.  From  a  ruling 
of  the  land  court  as  to  the  scope  of  an  ease- 
ment In  the  deed,  petitioner  brings  excep- 
tlons.    Overniled. 

The  land  court  ordered  a  decree  that  the 
title  to  petitioner's  fiats  be  registered,  sub- 
ject "to  the  right  In  favor  of  the  PhlUlpe 


*For  otiier  caisi  see  sam*  topic  and  lectioa  NUMBEB  In  Deo.  Die.  ft  Am.  Dig.  Key  NjOn 
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estate  as  recited  In  the  deed  from  Jenkliu  to 
Jones."  In  consequence  of  this  ruling,  the 
court  did  not  pass  on  the  matter  of  prescrip- 
tion, and  petitioner  excepted  to  the  ruling 
and  order  for  a  decree  on  the  ground  that 
the  words  In  the  deed  "from  Jenkins  to 
Jones"  did  not  glye  a  right  of  way  by  water 
from  the  creek  out  Into  the  rlTer,  as  stated 
In  the  order,  and  because  respondent  Phil- 
lips had  no  right  of  way  by  water  over  the 
petitioner's  flats,  because  the  decree  was  in- 
definite as  tv.  che  limits  of  and  uses  of  the 
rl(^t  ot  way. 

The  following  Is  a  plat  of  the  pranlsea  in 
question: 


Currier,  Rollins,  Toung  &  Pfflsbury,  for 
petitioner.    W.  8.  Plnkbam,  for  respondent. 

HAMMOND,  J.  This  is  a  peUtion  for  the 
registration  of  title  to  certain  flats  In  Qoin- 
cy  I  and  the  case  Is  before  us  upon  exceptions 
taken  by  the  petitioner  to  the  ruling  of  the 
land  court  that  the  passageway  named  in  the 
deed  from  Jenkins  to  Jones  "was  intended  to 
be  a  way  by  water  from  the  creek  out  to  the 
river,"  and  to  the  order  that  "the  title  to  pe- 
titioner's flats  be  registered  subject  to  a  right 
in  favor  of  the  Phillips  estate  as  recited  In" 
that  deed.  The  flats  are  shown  upon  a  iUbjx 
annexed  to  the  bill  of  exceptions,  and  the 
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bill  recites  that  reference  may  be  made  to  It, 
as  well  aa  to  all  the  other  papers  In  the 
case,  Including  a  copy  of  the  written  dedsioo 
of  the  land  court  This  last  paper  is  a  type- 
written docnment  of  17  pages,  setting  forth 
In  considerable  detail  the  contentions  of  the 
parties  at  the  hearing  as  to  the  Tarions  qnes- 
dons  of  law  and  fact  in-volved,  as  well  as  the 
decision' of  the  court  thereon.  The  so-called 
grounds  of  the  exceptions  to  the  ruling  and 
order  are  first,  that  "the  words  in  said  deed 
from  Jenkins  to  Jones  did  not  give  a  right  of 
way  by  water  from  the  creek  out  into  the 
river" ;  second,  that  "the  respondent  Phillips 
has  no  right  of  way  by  water  over  petition- 
er's flats" ;  and  third,  that  "the  decree  Is  in- 
definite as  to  the  limits  of  and  nses  of  the 
said  right  of  way." 

1.  As  to  the  ruling:  One  of  the  contention^ 
of  the  petitioner  is  that  the  attempted  grant 
was  void  becanse  in  law  there  is  no  such 
thing  as  a  grant  of  way  through  tidal  wa- 
ter. But  this  objection  proceeds  upon  an 
entire  misconception  of  the  right  granted. 
The  phrase  which  calls  for  construction  fol- 
lows immediately  the  description  of  the  land 
conveyed  in  fee  and  reads  thus:  "Together 
with  a  privilege  or  passageway  from  said 
creek  into  Town  river." 

Of  the  land  conveyed  by  the  deed  the 
southern  portion  was  upland  bounded  on  the 
south  by  a  highway,  and  the  northern  portion 
was  flats  adjoining  the  upland  and  bounded 
on  the  north  by  the  center  of  a  creek.  This 
creek  was  dry  at  low  tide  and  therefore  did 
not  mark  the  limits  of  riparian  ownership  of 
the  flats.  Extending  from  the  creek  norther- 
ly to  the  low-water  mark  of  Town  river.  In 
which  the  tide  ebbed  and  flowed,  was  a  large 
extent  of  flats  owned  by  Jenkins  at  the  time 
of  the  delivery  of  his  deed  to  Jones.  By  vir- 
tue of  the  colonial  ordinance  of  1647,  Jen- 
kins as  such  owner  was  vested  with  the  title 
in  fee,  with  full  power  to  reclaim  the  fiats  by 
building  upon  them  or  inclosing  them,  but 
he  held  the  fee  subject  to  a  general  right  of 
the  public  for  navigation  until  his  land  was 
built  upon  or  inclosed  and  subject  also  to  the 
restriction  that  unless  permitted  by  some 
public  authority  it  should  not  be  built  upon 
or  inclosed  in  such  manner  as  to  cut  off 
wholly  the  access  of  his  neighbors  to  their 
houses  or  lands.  Commonwealth  v.  Alger, 
7  Gush.  53,  78 ;  Davidson  v.  Boston  &  Maine 
Railroad,  3  Gush.  91,  105;  Henry  v.  New- 
buryport,  149  Mass.  682,  586,  22  N.  B.  75, 
5  L.  R.  A.  179.  During  a  certain  i>ortlon  oi 
every  12  hours  these  flats  were  bare,  and 
during  the  rest  of  the  time  they  were  cov- 
ered with  water  of  Tarylng  depth.  Before 
the  deed  Jones  as  one  of,  the  public  had  the 
right  to  navigate  over  these  flats ;  and  after 
the  deed,  even  If  there  had  been  no  special 
mention  therein  of  any  privilege  or  passage- 
way, he  still  would  have  had  this  public 
right,  and  he  would  have  had  the  right  also 
of  a  riparian  proprietor  that,  except  by  pub- 
lic authority,  his  access  to  the  river  or  sea 


ftom  bis  land  should  not  be  wholly  cut  off  by 
buildings  or  inclosures  upon  the  fiats.  Bat 
neither  before  the  deed  nor  (in  the  absence 
of  provision  therein  to  the  contrary)  after 
the  deed,  would  he  have  had  the  right,  either 
as  one  of  the  public  or  as  a  riparian  propri- 
etor, to  pass  over  the  flats  when  bare  (ex- 
cept they  be  reached  without  trespass  and 
then  only  for  a  limited  purpose)  or  in  any 
other  way  than  by  water  conveyance.  See 
Weston  T.  Sampson,  8  Gush.  847,  54  Am.  Dec. 
764.  And  even  the  right  to  navigate  was  not 
absolute.  So  far  as  it  was  a  public  right  the 
owner  of  the  flats  could  destroy  it  by  build- 
ings and  Inclosures,  and  it  stood  only  so  far 
as  it  was  a  riparian  right.  See  the  note  to 
Commonwealth  v.  Roxbury,  9  Gray,  on  pages 
519,  520,  and  cases  there  cited.  In  the  deed 
Jones  is  described  as  a  "shipwright,"  and,  the 
land  court  has  found  that  he  was  a  shipbuild- 
er and  that  "access  to  the  river  from  [the 
land  described  in  the  deed]  on  which  he  had 
his  shipyard  was  necessary  in  bis  business." 

Under  these  drcnmstances  what  Is  the 
fair  construction  of  the  phrase  "together 
with  a  privil^e  or  passageway  from  said 
creek  into  Town  river"?  What  did  the  par- 
ties mean?  It  is  to  be  assumed  that  they 
meant  something,  that  the  phrase  was  intend- 
ed to  confer  upon  the  grantee  a  right  wblcli 
otherwise  be  would  not  have  had. 

There  is  nothing  In  the  deed  expressly 
limiting  the  right  to  any  particular  time  .or 
to  any  particular  method  of  travel.  The 
parties  were  thinking  of  a  passageway  from 
the  land  described  in  the  deed  to  the  low- 
water  mark  of  the  river — a  passageway  over 
land  which  by  the  operation  of  natural  laws 
was  bare  or  substantially  bare  during  a  con- 
siderable part  of  every  12  hours,  and  dur- 
ing the  rest  of  the  time  was  covered  with 
water  of  varying  depth  a  part  of  the  time 
capable  of  being  navigated.  If  the  passage 
was  only  by  land,  or  if  it  were  only  by  wa- 
ter, then  in  either  case  during  a  considerable 
part  of  every  12  hours  It  was  not  available. 
The  language  of  the  deed  Is  broad  and  com- 
prehensive and  must  be  held  to  describe  a 
right  of  passage  over  the  flats,  whether  bare 
or  covered  with  water,  at  any  and  all  times 
and  by  any  reasonable  method  of  travel.  The 
passage  may  be  by  walking  on  the  bare  flats, 
by  wading  when  practicable,  or  by  boat  when 
convenient  The  easement  is  not  through 
public  waters  as  such,  but  is  over  land,  and 
that  is  so  whether  or  not  the  land  is  covered 
with  water  and  whether  or  not  the  public 
have  also  another  and  different  right  to  pass 
through  the  water.  It  Is  an  easement  over 
land  in  fee  owned  by  the  grantor.  It  inter- 
feres with  no  right  of  the  public,  and  we  see 
no  reason  why  It  may  not  be  valid  In  law 
as  between  the  parties  to  the  deed  and  their 
privies  in  interest  Suppose  the  owner  of 
the  fee  of  the  bed  of  a  private  natural  pond 
shonld  grant  a  way  over  a  part  of  the  bed, 
could  it  be  successfully  contended  that  the 
grantee  could  not  pass  over  the  way  in  a 
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bo&t  provided  always  he  keep  within  the 
lines  of  his  way?  See  Commeiclal  Wharf  v. 
Wlnsor,  146  Mass.  569,  16  N.  E.  660,  for  a 
discussion  of  some  principles  of  the  law  on 
the  general  subject 

It  Is  further  urged  tliat  the  attempted 
grant  is  void  for  indeflnitenesa.  In  support 
of  this  it  is  arged  that  the  deed  makes  no 
express  mention  of  the  limits  of  the  way,  or 
of  its  precise  location,  or  of  the  purposes  for 
which  it  may  be  used,  and  that  these  de- 
ficiencies cannot  be  suppUed  by  judicial  con- 
struction. This  contcoition  however  is  unten- 
able. By  the  aid  of  the  circumstances  the 
court  can  adjudge  the  uses  intended  by  the 
parties;  and  when  the  limits  or  location  of 
the  way  have  not  been  determined  by  the 
parties  by  a  use  or  otherwise  (see  Bannon  v. 
Angler,  2  AUen,  128),  then  the  rule  is  that 
In  those  req;»ects  the  location  shall  l>e  rea- 
sonable and  what  is  reasonable  may  be  ju- 
dicially determined.  The  deed  therefore 
conveyed  a  valid  right,  and  this  right  was 
not  a  mere  license,  but  was  an  easement  ap- 
purtenant to  the  land  conveyed  by  the  deed. 
The  language  of  the  deed  is  that  the  passage 
is  from  the  creek,  and  it  is  suggested  by  the 
petitioner  that  the  land  of  the  jpetitioner  did 
not  include  the  creek  and  hence  that  the 
easement  was  not  appurtenant  to  the  land 
conveyed.  But  the  northerly  line  of  the'land 
conveyed  is  the  center  of  the  creek  and  the 
passageway  must  be  held  to  start  from  the 
boundary  line.  The  easement  must  be  held 
to  be  not  only  over  the  remaining  flats  of 
the  grantor  Jenkins,  but  also  as  appurtenant 
to  the  land  conveyed  by  the  da^ 

It  is  next  urged  that  even  if  there  ever 
was  a  right  of  way  through  the  water  it  has 
been  extinguished,  first,  because  the  creek,  L 
e.  the  dominant  tenement,  has  dried  up,  and, 
second,  because  the  premises  are  no  longer 
used  as  a  shipyard.  But,  as  has  been  just 
stated,  the  dominant  tenement  is  not  the 
creek  but  the  land  conveyed  by  the  deed; 
and  while  the  fact  that  the  dominant  estate 
was  used  as  a  shipyard  has  a  bearing  upon 
whether  a  passageway  by  water  was  intend- 
ed, the  easement  cannot  be  held  to  be  solely 
for  the  use  of  the  land  as  a  shipyard.  And 
in  the  written  opinion  of  the  land  court  it 
appears  that  "In  1888  the  respondent  PhilUpe 
purchased  the  Jones  tract  [the  dominant  es- 
tate] and  has  used  it  ever  since  in  connec- 
tion with  his  business  as  a  diver,  bringing  in 
vessels  and  lighters  at  high  water  clear  up 
to  his  upland,  and  anchoring  and  wintering 
them  in  the  cove  where  at  low  water  they 
are  high  and  dry.  Access  to  the  river  over 
the  flats  north  of  the  old  creek,  which  marks 
fl>e  northerly  limits  of  his  ownership,  is  nec- 
essary to  his  business."  It  cannot  be  said 
that  the  easement  has  been  extinguished. 
Nor  does  there  appear  to  have  been  at  any 
time  an  abandonment  of  the  easement  by 
nonnser  or  otherwise. 

But  this  right  of  passage  must  be  fairly 
construed.    In  the  absence  of  any  controlling 


reason  to  the  contrary,  and  In  this  case  we' 
see  none,  the  passage  must  be  by  the  straight- 
est  and  most  direct  way.  And  the  way  by 
water  cannot  be  such  as  a  sailboat  would 
take  when  beating  against  a  head  wind. 
Whether  the  passage  be  by  land  or  water  it 
must  be  over  the  same  land,  and  within  the 
same  lines.  Such  is  the  general  nature  of 
the  right  granted  by  the  deed.  It  is  valid  in 
law  and  still  exists  as  an  easement  In  favor 
of  the  land  conveyed  by  the  deed  over  the 
flats  between  that  and  Fore  river.  The  ex- 
ception to  the  ruling  must  be  overruled. 

2.  As  to  the  order  for  a  decree:  The  or- 
der was  that  there  should  be  a  decree  that 
"the  title  to  the  petitioner's  flats  be  register- 
ed 'subject  to  a  right  in  favor  of  the  Phil- 
lips estate  as  recited  in  the  deed  from  Jen- 
kins to  Jones.' "  To  this  order  the  petitioner 
excepted  "because  the  decree  Is  indefinite  as 
to  the  limits  of  and  uses  of  the  said  right  of 
way."  It  is  to  be  noted  that  the  order  is 
not  a  final  decree,  nor  can  It  be  considered  as 
Intending  to  state  In  detail  the  full  terms  of 
the  final  decree  as  it  shall  thereafter  be  for- 
mally drawn.  To  get  at  its  significance  it  Is 
well  to  recur  to  the  proceedings  in  the  land 
court  which  led  up  to  it 

Altliough  the  petitioner  has  argued  before 
us  that  the  attempted  grant  of  the  right  of 
way,  whether  it  be  by  land  or  water,  was 
void  for  indefinlteness,  it  does  not  seem  to 
have  taken  in  the  land  court  that  sweeping 
position  so  far  as  respects  the  way  by  land. 
On  the  contrary,  as  appears  from  the  written 
decision  of  that  court,  "the  petitioner  argued 
that  the  way  provided  •  •  •  was  a  way 
on  foot  and  at  low  tide  only;  and  that  a 
passageway  by  water  cannot  be  the  subject 
of  private  grant"  The  only  thing  really  in 
dispute  was  whether  there  was  a  way  by  wa- 
ter ;  and  this  view  of  the  attitude  of  the  pe- 
titioner in  the  land  court  is  supported  by  the 
grounds  of  the  exceptions  to  the  ruling  as 
tliey  are  set  forth  in  the  bill  of  exceptions. 

The  order  for  a  decree  therefore  is  not  to 
be  interpreted  as  an  order  that  the  decree 
shall  be  as  narrow  as  the  ruling  and  refer 
only  to  the  waterway.  Under  these  circum- 
stances the  ruling  of  the  court  that  there 
was  a  way  by  water  is  to  be  regarded  not 
as  a  statement  of  the  whole  nature  of  the 
easement  but  merely  as  a  ruUng  upon  that 
feature  of  It  which  was  in  dispute. 

The  order  for  a  decree  therefore  is  not  to 
be  interpreted  as  an  order  that  the  decree 
when  drawn  shall  be  as  narrow  as  the  ruling 
and  refer  only  to  the  way  by  water.  It  was 
simply  an  adjudication  that  by  the  deed  In 
question  a  valid  easement  was  created  in  fa- 
vor of  the  land  therein  conveyed  over  the 
flats  of  the  petitioner,  and  that  the  easement 
still  exists  as  thus  created.  And  except  as 
thus  adjudicated  it  left  the  details  of  the 
decree  to  the  future  action  of  the  court  As 
thus  Interpreted  the  order  was  valid. 

It  would  appear  from  the  end  of  the  last 

paragraph  but  one  of  the  written  opinion  of 
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the  land  conrt  that  It  was  the  pnrpose  of 
that  court  to  describe  in  the  final  decree  the 
general  nature  of  the  easement  but  not  the 
way  in  which  It  may  be  exercised.  But 
whether  that  be  so  or  not,  It  Is  manifest 
that  the  qnefltlon  whether  the  final  decree 
as  hereafter  drawn  will  be  objectionable  be- 
cause too  indefinite  or  for  any  other  reason 
cannot  now  be  determined. 
EzceptlonB  overruled. 

(207  Haas.  4(4) 

TRBPANNIER  t.  COTBl 

(Supreme  Judicial  Court  of  Massachusetts. 

Bristol.    Jan.  6,  1911.) 

1.  Masixb  and  Servant  (§  277*)— Injtjbt  to 
EmployA  —  Relationship  —  Evidence  — 

SurFlUlENOT. 

E)videnos  in  an  action  for  injniy  to  a  work- 
man caused. by  collapse  of  a  bam  in  process  of 
oonstmction  held  to  sustain  a  Boding  that  he 
was  hired  by  defendant,  and  not  by  an  inde- 
pendent oontractor. 

[Ed.  Note.— EV>r  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  953 ;  Dec.  Dig.  I  277.*] 

2.  Masteb  and  Servant  (|  268*}— Injttbt  to 
BUFLOTi— Relationship— Evidence. 

That  defendant  had  a  workman  taken  home 
after  inJnry  through  collapse  of  a  bam  may  be 
regarded  as  an  admission  by  defendant,  on  an 
issue  whether  plaintiff  was  hired  by  him  or  by 
an  independent  contractor. 

[Bid.  Note.— EV>r  other  cases,  see  Master  and 
Servaat,  Cent  Dig.  i  910;  Dec.  Dig.  i  268.*] 

Elxceptlons  from  Superior  Court,  Bristol 
County;  Jabez  Fox,  Judge. 

Action  by  John  Trepannier  against  Fla- 
vlen  Cote.  Verdict  for  pUlntUf,  and  defend- 
ant brings  exceptions.    Exceptions  overruled. 

A.  O.  Weeks,  for  plaintiff.  H.  A.  Dubuque, 
for  defendant. 

liORINO,  J.  The  plaintiff  In  this  ease 
was  injured  by  the  collapse  of  a  barn  while 
In  process  of  construction.  One  Perrault  was 
In  cbarge  of  the  work.  The  evidence  war- 
ranted a  finding  that  the  collapse  of  the  bam 
was  caused  by  the  negligent  method  of  erec- 
tion pursued  by  Perrault  The  defendant 
contended  that  Perrault  was  doing  the  work 
as  an  independent  contractor,  and  the  only 
question  here  Is  whether  there  was  evidence 
that  the  plaintiff  was  hired  by  the  defendant 
and  not  by  Perrault  as  an  independent  con- 
tractor. If  Perrault  was  not  an  independent 
contractor,  he  was  or  could  have  been  found 
to  be  a  superintendent  of  the  defendant 

We  are  of  opinion  that  there  was  evidence 
of  that  fact  Perrault  was  dead  at  the  time 
of  the  triaL  One  witness  testified  that  "Per- 
rault always  told  me  that  he  was  running 
the  Job;  he  was  foreman."  In  addition  the 
plaintiff  testified  that  he  went  to  work  on 
October  20th;  that  on  October  19th  he  asked 
the  defendant  "tor  a  job"  on  the  bam,  and 
the  defendant  said  "Go  and  see  Perrault," 
to  which  the  plaintiff  answered,  "I  went  to 


see  him  and  be  told  me  to  come  and  see 
you,  he  wasn't  hiring  men,"  and  the  defend- 
ant replied,  "Go  and  see  him  and  tell  him 
it  is  I  told  you  to  come  there;"  that  he  then 
went  to  Perrault  and  was  hired  on  that  day 
and  went  to  work  oh  the  morning  of  the  next 
day,  the  20th.  Perrault's  son  testified  that 
"the  job  started  on  the  19th  day  of  October," 
ahd  the  defendant's  story  was  that  the  con- 
tract with  Perrault  was  made  on  the  morn- 
ing of  the  20th.  Not  only  was  the  plaintiff 
hired  the  day  before  the  contract  was  made, 
and  seemingly  at  an  earlier  hour  on  that 
day,  but  so  far  as  appears  this  was  the  only 
agreement  of  hiring  which  the  plaintiff  made. 
There  was  also  evidence  that  the  defendant 
took  the  plaintiff  home  in  his  buggy  after 
the  accident,  or  hired  and  paid  his  brother^ 
a  livery  stable  keeper,  for  doing  so.  This 
could  be  taken  to  be  an  -  admission  that  b» 
was  the  person  Interested. 
Exceptions  overruled. 

(107  Mass.  M» 

MULRET  et  a!.  ▼.  CARBBSRRT. 

(Sapieme  Judicial  Conrt  of  Maagacbusetta. 

Suffolk.    Jan.  4,  1911.) 

1,  Bqditt  (S  442*)— Bill  o»  R«view— DM» 
obetion  of  coubt. 

A  petition  for  a  bill  of  review,  to  permit 
petitioner  to  show  what  occurred,  at  and  after 
the  trial,  which  prevented  bim  from  nresenttng 
questions  of  law  on  bis  original  appeal,  is  not  a 
bill  to  correct  errors  of  law  on  the  face  of  the 
record,  which  may  be  prosecuted  as  a  matter  vX 
right,  bat  is  addressed  to  the  discretion  of  the 
court,  and  the  principle  applicable  is  the  prin- 
ciple governing  hills  of  renew  founded  on  new* 
ly  discovered  evidence. 

[Ed.  Note.— For  other  cases,  see  Equity,  Dc& 
Dig.  I  442.*] 

2.  Bquitt  (I  463*)— Bnx  or  Review- Evi» 
DENCB— Aduissibilitt. 

Under  Rev.  Laws,  &  175,  I  68,  providing 
that  transcripts  from  stenographic  notes,  taken 
in  the  superior  court  under  the  authority  of 
law,  when  verified  by  the  certificate  of  the  ste- 
nographer taking  them,  shall  be  admissible  as 
evidence  of  testimony,  the  court,  on  the  hearing 
of  a  bill  of  review  founded  on  matters  that  did 
not  appear  in  the  record  of  the  superior  court 
after  tne  hearing  l)efore  the  justice  who  made 
the  decision,  may  admit  in  evidence  the  report 
of  the  proceedings  at  the  trial  in  the  original 
suit,  made  by  an  official  stenographer  of  the  sn> 
perior  court 

[Kd.  Note.— For  other  cases,  see  Equity,  De& 
Dig.  S  463.*! 

Exceptions  from  Superior  Court,  Suffolk 
County;   Franklin  G.  Fessenden,  Judge. 

Bill  of  review  by  Mary  K  Mulrey  and  otb> 
ers  against  Anna  M.  Carberry.  The  court 
admitted  evidence,  and  defendant  brings  ez- 
ceptiona.    Overruled, 

P.  H.  Kelley,  for  plaintiffs.  Oronln  ft 
Oonln,  for  defendant 

KNOWIiTON,  C.  J.  The  Story  of  this  caa* 
was  pretty  fully  told  In  Mulrey  ▼.  Carbeny, 
204  Mass.  878,  90  N.  E.  876.    That  case  was 
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a  petition  for  a  bill  of  review,  and  it  was 
decided  by  thifi  conrt  In  favor  of  the  peti- 
tioners. Tbe  present  bill  of  exceptions  is  to 
mlings  of  law  on  the  trial  npon  the  bill  of 
review,  admitting  In  evidence  the  report  of 
the  proceedings  at  the  trial  in  the  original 
snit,  made  by  an  ofSclal  stenographer  of  the 
superior  court,  and  other  Idndred  matters  of 
proof. 

The  petition  for  a  bill  of  review  was  ad- 
dressed to  the  discretion  of  the  court,  and 
was  founded  upon  matters  that  did  not  ap- 
pear of  record  In  the  superior  court  after 
the  beating  before  the  justice  who  made  the 
decision.  The  defendants  in  the  original  suit 
appealed  from  the  decree,  and  afterwards, 
when  they  were  atwut  to  present  to  tiils 
conrt  the  record  of  the  proceedings,  th^  dis- 
covered that  the  stenographer  who  was  ap- 
pointed a  commissioner  to  take  the  testimo- 
ny at  the  original  hearing,  and  whose  re- 
port would  be  for  that  reason  a  part  of  the 
official  record,  did  not  take  the  testimony  at 
a  subsequent  hearing  which  was  Important 
to  the  rights  of  the  defendants,  and  that  an- 
other stenographer  tiien  acted  In  Ids  place. 
As  a  result,  a  part  of  the  proceedings,  which 
Was  reported  by  this  stenographer,  was  not 
a  part  of  the  record  in  the  case.  The  defend- 
ants moved  to  have  this  stenographer  ap- 
pointed a  commissioner  nunc  pro  tunc,  but 
the  motion  was  denied,  and  the  defendants 
appealed.  As  the  case  first  came  to '  this 
court  (see  182  Mass.  547,  78  N.  E.  551)  It  did 
not  appear  that  there  was  any  error  of  law 
In  the  proceedings,  nor  was  It  shown  that 
there  was  any  error  of  fact  that  required  a 
reversal  of  the  decree. 

Upon  the  petition  for  a  bill  of  review, 
the  petitioners  averred  facts  which,  for  the 
purposes  of  the  hearing,  were  admitted  by 
the  respondents  to  be  true,  and  which  showed 
that  the  decree  was  founded  on  an  error  of 
law.  These  facts  did  not  appear  of  record, 
and  they  did  not  relate  to  matters  which 
ought  to  have  been  put  In  evidence  but  were 
not  They  related  to  proceedings  before  the 
court,  and  to  matters  that  ought  to  have  ap- 
peared In  the  record,  but  did  not  The  only 
question  of  doubt,  that  arose  upon  the  peti- 
tion for  a  bill  of  review,  was  whether  the 
failure  to  protect  the  rights  of  the  original 
defendants  and  have  the  record  show  all  the 
material  facts  was  so  far  Imputable  to  neg- 
ligence of  their  counsel  as  to  make  it  im- 
proper to  grant  their  petition.  Upon  a  con- 
sideration of  this  question  the  decision  of 
the  court  was,  that  the  omission  resulted 
from,  an  oversight  and  mistake,  which  ought 
not  to  prevent  the  defendants  from  showing, 
upon  a  bill  of  review,  what  the  proceedings' 
were  at  the  hearing. 

The  mistake  of  the  counsel  of  the  defend- 
ants. In  the  present  proceeding,  is  In  treating 
this  as  a  bUl  to  correct  errors  of  law  upon 


the  face  of  the  record,  which  the  plaintiffs 
might  prosecute  as  a  matter  of  right,  Instead 
of  a  bill  Issued  In  the  sound  discretion  of 
the  conrt  upon  a  petition  to  permit  the 
plaintiffs  to  show  what  occurred  at  and  after 
the  trial  that  prev«ited  them  from  present- 
ing the  questions  of  law  on  their  original  ai>- 
peal.  This  distinction  sufQUently  appears  in 
Elliott  V.  Balcom,  11  Gray,  288,  Richardson 
V.  Lloyd,  99  Mass.  475,  and  16  Cyc.  524  to 
534.  The  principle  applicable  in  the  present 
case  is  the  same  as  that  which  governs  bills 
of  review  founded  on  newly  discovered  evi- 
dence. The  evidence  objected  to  was  rightly 
admitted.  Rev.  Laws,  c.  176,  S  68;  Mnlr«y 
V.  Carberry,  204  Mass.  378,  90  N.  E.  576. 
Ebcceptions  overruled. 

(307  Man.  S8«» 
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In  re  HACEETT  et  al. 

(Sapteme  Judicial  Court  of  Massachusetts. 

Suffolk.    Jan.  »,  1911.) 

1.  INSUBANCE   (I   710*)  — Fbatdinai.   IirSTIB-' 
ANC»— iHSOLVIIfCT. 

On  receivership  proceedings  against  a  fra- 
ternal insurance  corporation,  beneficiaries  un- 
der a  certificate  Illegally  reduced  in  amount  by 
the  corporation  are  not  entitled  to  share  in  a 
fund  in  the  hands  of  receiver,  where  the  de- 
ceased member  paid  two  assessments  on  the  re< 
duced  amount,  and  the  beneficiaries,  without 
protest  surrendered  the  certificate,  taking  such 
amount  in  settlement  of  their  daim,  and  where 
they  gave  no  notice  of  a  daim  to  the  larger  sum 
until  suit  was  bzought>  three  years  later. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  {  710.*] 

2.  INSUBANCS  ({  724*)— Fbaibbnai,  Irbub- 
AI7CE. 

That  a  fraternal  insurance  member  was 
ill  after  adoption  of  an  invalid  by-law  redndng 
the  amount  of  his  certificate  does  not  avoid  the 
effect  of  his  payments  on  the  reduced  amount  as 
an  estoppel,  where  his  mental  capadty  was  not 
impaired. 

[Ed.  Note.— For  other  cases,   see  Insurance, 
Dec.  Dig.  t  724.*] 

3.  INBUBANCE  (i  724*)  —  FSATEBHAI.  INSVB- 

ANCE— Notice  to  Locai.  OmcEB— Effect, 
A  tender  by  a  fraternal  insurance  member 
to  the  treasurer  of  the  local  coundl  cannot  l>e 
relied  on  as  avoiding  the  effect  of  the  member's 
payment  of  assessments  on  tbe  amount  of  his 
certificate  as  reduced  under  an  invalid  by-law, 
as  such  tender  was  not  a  tender  to  the  corpora- 
tion. 

[Ed.  Note.— For  other  cases,   see  Insurance, 
Dec.  Dig.  f  724.*] 

4.  INSUBANCE  (i  724*)  —  Fbatebnai.  Insttb- 
ANCE  — Invalid  Reduction  of  Amount  — 
Waives. 

Tltat  a  benefldaiv  certificate  surrendered 
by  tbe  member  for  reduction  under  an  invalid 
by-law  was  returned  to  him  did  not  waive  the 
corporation's  right  to  reduce  the  certificate, 
where  the  return  was  made  to  preserve  the  ri^t 
of  the  beneficiaries  to  the  larger  amount  on  the 
member  dying  l>efore  the  future  date  when  the 
by-law  toot  effect. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  i  724.*] 
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Case  Reserved  from  Supreme  Judicial  Court, 
Suffolk  County. 

Proceeding  by  the  Attorney  General  against 
the  Supreme  Council  American  Legion  of 
Honor.  On  claim  by  Mary  M.  Hackett  and 
others  to  share  in  a  fund  in  the  receiver's 
bands.  Case  reserved  to  the  Supreme  Judi- 
cial Court    Bill -dismissed. 

L.  Sullivan  and  F.  W.  Bacon,  for  claim- 
ants. 

LOBINO,  J.  The  question  of  the  petition- 
ers' right  to  share  in  the  emergency  fund  is  an 
altogether  dUrerei)t  question  from  their  right 
to  a  Judgment  against  the  corporation.  At- 
torney Greneral  v.  American  Legion  of  Honor 
(Dunlavy'B  Case),  206  Mass.  168,  172,  92  N. 
EL  140.  The  petitioners  established  their 
right  against  the  corporation  In  the  case  be- 
fore this  court  In  Hackett  v.  American  Legion 
of  Honor,  206  Mass.  139,  92  N.  B.  133.  The 
purpose  of  the  present  petition  is  to  establish 
their  right  to  share  in  the  emergency  fund, 
for  that  is  the  only  fund  in  the  hands  of 
the  receiver. 

James  P.  Hackett,  the  member  under  whom 
the  petitioners  claimed,  paid  two  assessments 
of  the  reduced  amount  and  died  on  Novem- 
ber 26,  1900.  The  petitioners  took  $1,900  in 
settlement  of  their  claim  and  surrendered  the 
certiflcate  for  cancellation  on  April  4,  1901. 
The  $1,900  was  not  received  by  the  petition- 
ers under  protest,  and  the  corporation  re- 
ceived no  notice  from  the  petitioners  that 
they  claimed  that  they  were  entitled  to  the 
larger  sum  until  the  suit  against  the  corpora- 
tion (which  we  have  already  spoken  of)  was 
begun  on  April  16,  1904.  The  combined  pe- 
riod of  acquiescence  is  less  than  a  month 
shorter  than  that  in  Skinner's  Case,  206 
Mass.  179,  92  N.  E.  143.  The  case  at  bar  Is 
governed  by  that  case  and  Doleac's  Case,  206 
Mass.  175,  92  N.  ES.  143. 

The  petitioners  seek  to  escape  from  this 
result  in  several  ways.  In  the  first  place 
they  point  out  that  Hackett  was  111  during 
th<f  month  and  26  days  during  which  he  lived 
after  the  invalid  by-law  went  into  ^ect 
But  it  is  apparent  that  although  ill  in  body 
his  mental  capacity  was  not  impaired.  They 
say  in  the  second  place  that  Hackett  made  a 
tender.  But  the  tender  made  by  him  was 
made  to  the  treasurer  of  the  local  council, 
and  that  is  not  a  tender  to  the  corporation. 
Dreyfus'  Case,  206  Mass.  ISO,  92  N.  B.  145. 
Lastly  they  say  that  when  Hackett  sur- 
rendered his  policy  to  be  exchanged  for  a 
$2,000  policy  under  the  invalid  by-law  it  was 
returned  to  him  after  October  1st  and  there- 
by the  defendant  waived  its  rights  to  cut 
down  this  policy.  But  that  Js  not  so.  The 
policy  waa  surrendered  in  August  and  re- 
turned then  because  the  by-law  was  not  to 
go  Into  effect  until  October.  Manifestly  this 
was  done  to  preserve  the  right  of  the  bene- 


ficiaries named  In  that  policy  to  the  larger 
sum  in  case  Hackett  died  before  October  Ist, 
when  the  new  by-law  was  to  go  Into  effect 

Under  the  terms  of  the  Interlocutory  de- 
cree under  which  this  belated  petition  was 
allowed  to  be  filed,  the  entry  must  be: 

Bill  dismissed  with  costs. 


(207    Mass.  601) 
PBRRT  V.  J.  L.  MOTT  IRON  WORKS  00. 
(Supreme  Judicial  Court  of  Massachasetta. 
Suffolk.    Jan.  6,  1911.) 

1.  Landix>bd  and  Tenant  (|  160*)— Tbads 
FixTUBEs — ^Expense  or  Rkmovai, — ^LiABn.- 
ITT  OF  Tenant. 

Where  trade  fixtures,  so  conBtructed  as  to 
constitute  an  addition  to  the  premises,  wei« 
built  by  the  lessee  with  the  consent  of  the  lessor 
and  added  nothing  to  the  value  of  the  prem- 
ises, and  their  removal  was  necessary  to  let 
the  premises  to  another  lessee,  the  lessor  could 
not  recover  from  the  lessee  the  cost  of  removal 
to  adapt  the  premises  to  other  nses,  and  Um 
rent  for. the  time  required  in  doing  the  woric. 
unless  the  lease  gave  the  right. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Dec.  Dig.  i  160.*] 

2.  Contracts  (S  168*)— CowsTBtTorroH. 

The  court  in  construing  an  agreement  will 
adopt  the  rule  of  grammatical  construction  of 
language  that  a  qualifying  word  or  phrase  or- 
dinarily refers  to  its  nearest  antecedent;  and, 
though  punctuation  may  be  disregarded  when 
the  intent  of  the  instrument  seems  so  to  re- 
quire it,  yet  it  may  be  resorted  to  when  it 
seems  to  throw  light  on  the  interpretation. 

[Ed.   Note.— For   other  cases,   see   Contracts, 
Cent  Dig.  {  740;   Dec.  Dig.  {  15&*] 

3.  LAI7DI.0BD   AND    TENANT  ({  162*)— LbASK— 

CoNBTBUOTion  — Rights  of  Pabtieb- "Rb- 

PAia." 

A  lease  provided  that  the  lessee  should  not 
deface  the  premises,  by  removal  of  any  fixture 
or  otherwise,  and  yield  up  the  premises  and  all 
additions  in  good  repair,  hut  permitted  him  to 
make  alterations  necessary  for  his  business,  and 
to  remove  the  same  at  the  termination  of  the 
lease,  provided  he  put  the  premises  in  good  re- 
pair. The  lessee  built  on  the  premises  batli- 
rooms,  and  installed  appropriate  fixtures  and 
tiled  floors,  all  of  permanent  construction,  to 
adapt  the  prvmises  for  his  business  of  selling 
bathroom  and  sanitary  fixtures.  Held,  that  the 
lessee  had  the  option  of  removing  the  additions 
at  the  end  of  the  term,  and  when  he  exercised 
the  option  the  premises  must  be  left  undefac- 
ed  ahd  in  good  repair,  luit,  where  he  did  not 
elect  to  exercise  the  privilege  of  removal,  the 
lessor  could  not  compel  him  to  make  such  re- 
moval ;  the  word  "repair"  meaning  mending  a 
waste  or  decay  Incident  to  a  removal,  and  not 
a  restoration  to  an  original  state,  when  the 
additions  were  sound  as  structures  and  not 
defacing  the  premises. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  i  541;    Dec  Dig.  |  152.* 

For  other  definitions,  see  Words  and  Phtases, 
vol.  7,  pp.  6096-^102;   vol.  8,  p.  7785.] 

4.  Evidence  (§441*)  —  Pabol  Bvidenob  — 
Modifying  wbitten  Instrtjmentb. 

Where  a  contract  is  formally  reduced  to 
writing  without  fraud  or  mistake,  and  signed 
by  the  parties,  and  the  contract  is  free  from  , 
ambiguity,  evidence  of  the  contents  of  a  pre- 
liminary draft  for  the  contract  Is  inadmissible, 
[Ed.  Note.— For  otlier  cases,  see  E^vidence, 
(3ent  Dig.  i  2030;    Dec.  Dig.  i  441.*] 
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Exceptions  from  Superior  Court,  Suffolk 
Gountr:   W.  C.  Walt,  Judge. 

Action  by  Alonzo  W.  Perry  against  the  J. 
L.  Mott  Iron  Works  Company.  There  was  a 
verdict  for  defendant,  and  plaintiff  brings 
exertions.    Overruled. 

J.  E.  Hannlgan,  Isldor  Fox,  and  W.  L 
Perry,  for  plaintiff.  Phlpps,  Durgln  &  Cook, 
for  defendant. 

RUGO,  J.  This  Is  an  action  of  contract 
upon  a  lease  of  a  store  for  a  term  of  six 
years  and  two  months.  Its  proTlslons  now 
material  were  that  the  lessee  would  "not  in- 
jure^ overload  or  deface  the  premises  In  any 
way,  or  suffer  or  permit  the  premises  or  any 
part  thereof,  during  or  at  the  termination 
of  these  presents,  to  be  injured,  overloaded 
or  defaced  In  appearance,  whether  by  remov- 
al of  any  fixture  or  otherwise ;  and  •  •  • 
not  make  any  alterations  or  additions  dur- 
ing the  term  •  •  ♦  except  such  as  are 
hereinafter  permitted,  •  •  •  and  peace- 
folly  yield  up  to  the  lessor  the  premises,  and 
all  erections  and  additions  made  to  or  upon 
the  same,  clean  and  in  good  repair  In  all  re- 
spects. •  *  •  And  it  is  agreed  that  the 
lessee  may  make  such  alterations  and  addi- 
tions within  said  leased  premises  as  may 
be  necessary  for  bis  business,  and  may  re- 
move at  the  termination  of  this  lease  such 
tiling  and  special  fittings  as  have  been  put 
In  at  his  own  expense,  provided  he  puts  the 
premises  In  as  good  repair  as  they  were  in 
at  the  beginning  of  said  term."  The  defend- 
ant pursuant  to  the  lease '  buUt  upon  the 
premises  six  bathrooms  with  .plaster  walls 
«overed  with  tiling,  and  installed  appropriate 
fixtures  and  tiled  floors,  and  k  gallery,  all 
of  permanent  construction  for  the  purpose 
of  adapting  the  premises  for  its  business  of 
selling  bathroom  and  sanitary  fixtures  and 
plumbers'  supplies.  At  the  expiration  of  Its 
lease  the  defendant  did  not  remove  any  of 
these  additions  and  alterations.  This  ac- 
tion is  brought  to  recover  the  expense  of  re- 
moving them  in  order  to  adapt  the  premis- 
es to  other  uses  and  the  rent  for  the  time 
required  In  doing  the  work. 

The  trial  court  found  that  the  bathrooms 
were  trade  fixtures,  but  were  so  construct- 
ed as  to  constitute  an  alteration  and  addi- 
tion, and  were  bulit  with  the  knowledge  and 
consent  of  the  lessor,  but  added  nothing  to 
tbe  value  of  the  premises,  and  their  removal 
was  necessary  in  order  to  let  the  premises 
to  another  tenant  Under  these  circumstanc- 
es the  plaintiff  cannot  recover  unless  some 
provision  of  the  lease  gives  this  right  Pfls- 
ter  &  Vogel  Co.  v.  Fitzpatrick,  197  Mass.  277, 
83  N.  B.  87&  It  is  plain  that  by  the  ex- 
press terms  of  the  lease  changes  like  these 
actually  made  were  contemplated  and  allow- 
ed.   It  is  contended,  however,  that  the  con- 


ditional clause  in  the  final  paragraph  Of  tbe 
lease  expressed  in  the  words  "provided  he 
puts  the  premises  In  as  good  repair  as  they 
were  at  the  beginning  of  the  term"  applies 
as  well  to  the  permission  to  make  the  alter- 
ations and  additions  as  to  that  to  remove 
them.  The  rule  of  grammatical  construc- 
tion of  language  is  that  a  qualifying  word  or 
phrase  ordinarily  refers  to  its  nearest  ante- 
cedent, and  that,  although  punctuation  may 
be  disregarded  when  the  intent  of  the  instru- 
ment seems  so  to  require,  yet  it  may  be  re- 
sorted to  when  it  seems  to  throw  light  on 
the  interpretation.  Oreenongh  v.  Phoenix 
Insurance  Co.,  206  Mass.  247-261,  92  N.  B. 
447,  and  cases  cited.  "Repair"  as  here  em- 
ployed naturally  means  a  mending  of  the 
waste  or  decay  Incident  to  a  removal  rath- 
er than  a  restoration  to  an  original  state, 
when  the  alterations  or  additions  were  sound 
and  without  deterioration  as  structures.  "Re- 
pair" is  not  equivalent  to  "condition"  In  this 
connection.  This  is  confirmed  by  the  earlier 
provision  of  the  lease  to  the  effect  that  all 
erections  and  additions.  If  left,  should  be 
yielded  up  to  the  lessor  "clean  and  in  good 
repair."  Nor  can  it  be  said  that  these  addi- 
tions "defaced"  the  premises  and  hence 
should  have  been  removed  by  the  tenant 
They  were  not  defacements  but  useful  adap- 
tations to  the  needs  of  the  tenant,  for  which 
they  were  designed.  Construing  the  lease  as 
a  whole  and  giving  reasonable  effect  to  its 
several  provisions,  it  appears  to  give  to  the 
lessee  the  option  of  removing  the  additions 
and  alterations  at  the  expiration  of  the  term, 
and  if  this  option  is  exercised  the  premises 
must  be  left  undefaced  in  appearance  and 
not  in  any  state  of  depreciation  by  such  re- 
moval ;  but  if  the  option  was  not  exercised, 
then  the  premises,  together  with  aU  addi- 
tions, must  be  left  for  the  landlord  In  a  good 
state  of  repair,  reasonable  wear  and  unavoid- 
able casualties  excepted.  As  the  tenant  did 
not  elect  to  exercise  the  privilege  of  re- 
moval, tbe  plaintiff  could  not  compel  him  to 
make  such  removal.  Therefore  he  cannot 
recover. 

The  evidence  as  to  the  contents  of  the  pre- 
liminary draft  for  tbe  lease  was  properly  ex- 
cluded under  the  familiar  rule  that  when  a 
contract  Is  formally  reduced  to  writing,  with- 
out fraud  or  mistake,  and  Is  signed,  all 
previous  or  contemporaneous  discussions  and 
memoranda  are  either  rejected  or  embodied 
In  It,  which  alone  expresses  the  agreement 
There  is  no  such  obscurity  or  ambiguity 
about  the  language  employed  or  the  subject- 
matter  Involved  as  to  open  the  door  for  ex- 
planation. Commonwealth  Trust  Co.  v.  Cov- 
eney,  200  Mass.  379,  86  N.  E.  895 ;  Jennings 
v.  Puffer,  203  Mass.  534,  89  N.  B.  1036,  and 
cases  cited. 

Exceptions  overruled. 
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(207  Mass.  «!) 

FALLON  T,  OlilFTON  MFQ.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
SofTolk.    Jan.  6,  19U.) 

1.  OonpoBATioNs  (8  426*)— AQENTfl— Bhplot- 

MENT— VALIDITT. 

Wliere  the  treasurer  of  a  corporation 
agreed  to  pay  an  individual  $50  per  weeic  for 
services  wnicn  lie  was  to  render,  and  be  ren- 
dered the  services  with  the  knowledge  and  con- 
sent of  the  corporation,  and  was  paid  at  that 
rate  for  abont  five  montlis,  a  finding  that  the 
treasurer's  agreement  had  been  either  original- 
ly authorized  or  subsequently  ratified  was  war- 
ranted. 

[EU.  Note.— For  other  cases,  see  Coriwrationa, 
Cent  Dig.  H  1717,  1737 ;   Dec  Dig.  f  426.*1 

2.  AFFEAI.  and  EbBOB  (S  1070*)— ImiATEBIAL 

Questions. 

Wnere,  in  an  action  for  commissions  for 
sale  of  corporate  stocfc,  the  jury  based  their 
Terdict  on  the  reasonable  amount  for  the  sale 
as  claimed  in  the  third  count  of  the  declaration, 
the  fact  that  there  was  no  evidence  of  the 
usual  commission  in  such  a  case  was  imma- 
terial. 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4231-1233;    Dec.  Dig.  f 

8.  Trial  ((  340*)— Vsbdiot— CoBBBotnoNS. 

Where,  in  an  action  on  contract,  the  dec- 
laration contained  a  count  for  wages,  a  count 
for  commissions,  based  on  customary  commis- 
sions and  a  count  for  a  reasonable  amount  for 
services  rendered,  and  'the  jury  rendered  a  gen- 
eral yerdict  for  the  amount  claimed  in  the  first 
count,  with  interest  the  action  of  the  court  in 
directing  that  the  verdict  should  be  entered  on 
the  first  count,  and  that  the  judgment  should 
be  entered  for  defendant  on  ui«  other  counts, 
was  not  prejudicial  to  defendant;  a  judgment 
on  the  verdict  as  amended  giving  to  plaintiff 
what  the  jury  found  and  were  warranted  in 
finding  to  be  dne  to  biip,  and  finally  disposiog 
of  all  the  issues. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  $!  796-790;    Dec.  Dig.  S  340.*] 

BzceptlonB  from  Superior  Cotirt,  SnflTolk 
County ;  Edgar  J.  Sherman,  Judge. 

Action  by  Dalton  Fallon  against  the  Clif- 
ton Manufacturing  Company.  There  was  a 
verdict  for  plaintiff,  and  defendant  brings 
exceptions.    Overmled. 

This  was  an  action  of  contract  in  tbree 
counts;  the  first  for  wages,  amounting  to 
$438.70,  the  second  count  for  a  commission 
of  $1,000  for  the  sale  of  stock  for  defendant, 
based  on  customary  commissions,  and  the 
third  coimt  for  commission  of  a  reasonable 
amount  for  such  sale.  The  jury  returned  a 
general  verdict  for  the  amount  Claimed  In 
the  first  count,  with  interest 

Joseph  Bennett,  for  plaintiff.  E.  F.  Mc- 
Clennen  and  A.  T.  Wright,  for  defendant 

SHELDON,  J.  1.  There  was  evidence  that 
the  treasurer  of  the  defendant  agreed  with 
the  plaintiff  to  pay  him  the  sum  of  $50  per 
week  for  the  services  which  he  was  to  ren- 
der; that  he  rendered  these  services  with 
the  knowledge  and  consent  of  the  defendant 
t  ad  its  officers  ;  and  that  he  was  paid  at  that 


rate  for  abont  five  months.  This  warranted 
a  finding  that  the  treasurer's  agreement  had 
been  either  originally  authorized  or  siilwe- 
quently  ratified  by  the  corporation.  And 
Chick,  the  defendant's  secretary,  testified 
that  when  the  plaintiff's  bill  was  presented 
at  a  meeting  of  the  directors,  "it  was  allow- 
ed he  was  owed  this  amount,  but  we  wanted 
to  try  and  make  the  best  settlement  we 
could."  His  further  testimony,  apparently 
on  cross-examination,  that  all  the  directors 
thought  "that  they  did  not  owe  him  any- 
thing," was  to  be  weighed  only  In  connection 
with  what  he  formerly  had  said.  Dnnton  v. 
Derby  Desk  Co.,  186  Mass.  35,  71  N.  E.  91. 

2.  It  may  be,  though  we  should  hesitate  so 
to  decide,  that  a  verdict  for  the  plaintiff  bn 
the  second  count  was  not  warranted.  There 
was  to  be  sure  nothing  to  indicate  what  the 
usual  commission  in  such  a  case  was.  But 
this  is  not  now  material;  for  If  the  Jury  al- 
lowed him  any  commission  It  is  evident  from 
the  amount  of  the  verdict  that  the  finding  as 
to  that  must  have  been  upon  the  third  count 

8.  Upon  the  third  coont  the  evidence  was 
meager,  bnt  there  was  something  for  the  Ju- 
ry. Besides  the  plaintiff's  testimony  as  to 
his  agreement  with  the  treasurer  It  could  be 
found  on  Chick's  testimony  that  this  matter 
too  was  brought  before  the  board  of  direc- 
tors by  Chick's  memorandum  on  the  plain- 
tiff's bill  for  services,  and  was  included  In 
their  approval,  in  spite  of  Chick's  further 
testimony  already  stated. 

4.  Under  these  drcumstanoes,  the  defend- 
ant was  not  harmed  by  the  order  made  on  the 
plaintilTs  motion  that  the  verdict  should  be 
entered  on  the  first  count,  and  that  judgment 
should  be  entered  for  the  defendant  on  the 
second  and  third  counts.  The  averment  in 
that  motion,  "that  the  evidence  at  the  trial 
would  have  warranted  that  verdict  on  the 
first  count,  and  upon  no  other,"  may  be  treat- 
ed as  meaning  only  that  a  verdict  for  that 
amount,  being  the  sum  claimed  in  the  first 
count  with  interest  from  the  date  of  the 
writ,  must  have  been  rendered  upon  that 
count  alone,  Whether  or  not  this  conclusion 
is  an  absolutely  necessary  one.  It  is  yet  man- 
ifest that  a  judgment  upon  the  verdict  as 
amended  gives  to  the  plaintiff  exactly  what 
the  jury  found  and  were  warranted  in  find- 
ing to  be  due  to  him,  and  finally  disposes  of 
all  the  issues  in  the  case.  Computation 
shows  that  the  verdict  was  for  the  amonnt 
claimed  In  the  first  count  with  Interest  to  the 
date  of  the  verdict ;  and  therefore  it  is  high- 
ly probable,  if  not  practically  certain,  that 
the  verdict  was  rendered  upon  the  first  count 
only.  See  Ashton  v.  Touhey,  131  Mass.  26; 
Commonwealth  v,  Delehan,  148  Mass.  254,  19 
N.  E.  221;  Minot  v.  Boston,  201  Mass.  10, 13, 
86  N.  E.  783.  25  L.  B.  A.  (N.  8.)  811.  Jus- 
tice does  not  require  a  new  trial. 

Exceptions  overruled. 
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FLEISCHNER  v.  DnBQIN. 

(Supreme  Judicial  Court  of  MasBacfametts: 

Middlenex     Jan.  6,  Idll.) 

Mastbb  and  Servawt  (5  805*)— AxrroMOBnJt 

DBIVEBS— BlIPIX>TKB'B   lilABIUIT   TO   THIKD 
PKB80R8<-  . 

An  employer  is  liable,  for  the  act  pi  an 
employ^  in  charge  of  Iiis  Tebicle  only  when  It 
ia  committed  under  exprese  or  implied  an- 
Utority  and  in  tbe  courae  of  the  emj^yment; 
and  hence  the  owner  of  an  automobile,  who 
engaged  one  to  drive  the  cftr  Use  than  a  mile 
in  a  town  for  an  express  purpose,  is  not  liable 
for  injury  caused  by  the  driver  whUe  deviat- 
ing several  miles  from  Ua  route,  and  driving 
tfaroogh  a  crowded  city  on  a  personal  errand, 
without  the  owner's  knowledge. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  if  1223,  1224;  Dee.  Dig. 
I  805.*] 

Exoei^tioiu  from  Superior  Conrt,  Middles 
sex  County;  Wni.  B.  SteivenB,  Judge, 

Action  by  Otto  rielscbner  against  Cbarlea 
E.  Dnrgln.  Verdict  for  defendant,  and  plain-. 
tiff  brings  exteptlons.    Exceptions  overruled. 

Henry  W.  Beal,  for  pMlntUI.  Bates,  Nay 
&,  Abbott  and  Robert  E.  Bnffmii,  for  defend- 
ant 

RtTGO,  J.  The  plaintUf  while  in  the  ex- 
ercise of  due  care  and  traveling  on  Dart- 
month  street  opposite  the  Pnbllc  LKirrary  in 
Boston  was  Injured  by  the  negligence  of  one 
Freeman,  who  tvas  driving  the  defendant's 
motor  car.  Freeman  was  not  to  the  general 
employ  of  the  defendant,  bnt  on  the  day  In 
question  bad  been  asked  by  him  to  drive  the 
car  from  the  Stevens  garage  in  the  town  of 
Brookllne  to  the  shop  of  one  ;BurUngame,  al- 
so in  Brookllne  and  less  than  a  mile  away, 
for  some  repair.  Later  In  the  day  Freeman 
took  t^e  car,  drove  first  to  Coolldge  Comer, 
a  square  in  Brookllne,  not  on  the  way  to  the 
Burllngame  shop,  where  be  had  lunch.  Then 
with  a  friend  he  drove  the  car  about  six 
miles  further  out  of  the  way  from  the  garage 
to  the  Burllngame  shop  to  a  shop  in  Boston 
for  the  purpose  of  getting  a  chain  for  his 
own  uses.  Be  had  started  to  return  to 
Brookllne  and  was  bound  for  the  Burllngame 
shop  when  the  accident  occurred.  The  de- 
fendant gave  no  directions  to'  go  to  Coolldge 
Comer  or  to  Boston,  and  this  ride  was  taken 
without  his  knowledge.  Freeman,  had  work- 
ed at  the  Stevens  garage  where  the  defend- 
ant kept  his  motor  car,  and  once  before  had 
driven  It  to  Boston,  but  under  what  drcum- 
stances  does  not  appear. 

The  principles  which  govern  the  rights  of 
the  parties  are  settled.  The  master  is  liable 
for  the  act  of  a  servant  in  charge  of  his 
vehicle  when  the  latter  is  acting  in  the  main 
with  the  master's  express  or  implied  author- 
ity, upon  his  business  and  in  the  course  of 
the  employment  for  the  purpose  of  doing  the 
work  for  which  he  is  engaged.  The  master  Is 
hot  liable  If  the  servant  has  abandoned  his 
obligations,  and  Is  doing  something  not  In 


comjfll&uce  -Wifh  the  express  or  implied  au- 
thority given, 'and  Is  not  acting  In  pursuance 
of  the  general  purpose  of  his  occupation  or 
In  connection  with  the  doing  of  the  master's 
work:  Under  ■Oiia  rule  the  employer  has  been 
held  respoilsible  for  wrongs  done  to  third 
persons  by  his- driver  during  Incidental  de- 
partures from  tbe  scope  df  the  authority  con- 
ferred by  the  employment  and  upon  coraiHir- 
atively  Intfgnlflcant  deviations  .from  direct 
routes  of  traveli  but  within  the  goieral  pe- 
numbra of  the  duty  for  which  he  Is  engaged. 
Hayes  v.  Wilkins,  194  Mass.  223,  80  N.  E. 
449,  9  Ia.  R.  A.  (N.  S.)  1038,  120  Am.  St  Rep. 
549.  The  employment  of  Freeman  was  limit- 
ed to  a  specific  and  idiort  trip  within  a  town. 
He  took  the  car  several  miles  out  of  the  way, 
which  WSB  six  or  seven  times  as  far  as  he 
had  a  rlgbt  to  go,  to  a  crowded  part  of  a 
large  dly  on  an  errand  THioUy  of  his  own, 
and  had  only,  just  commenced  to  return  at 
tbe  time  the  act  occurred  for  which  damages 
are  sought  In  this  action.  He  was  acting  In 
disregard  of  his  InstructlonB,  and  wholly  out- 
side his  employment  and  for  a  purpose  hay- 
ing no  relatkni  even  remote  I30  the  business 
of  the  master.  The  ext^it  of  the  ctxcorslon 
which  be  undertook  on  his  own  account  was 
so  disproportionate  to  the  length  of  the  route 
be  was  anthwized  to  go  that  It  cannot  be 
minimized  to  a  deviation.  It  was  in  fact  the 
chief  Joom^.:  There  is  nothing  to  Indicate 
that  the  de&ndant  had  any  hint  or  ground, 
for  suspicion  of  this  unwaxxanted  use  of  his 
proi)erty.  Under  such  circumstances  he  can- 
not be  held  liable.  McCarthy  v,  Timmlns, 
178  Mass.  378,  69  N.  K  1038,  86  Am.  St  Rep. 
490;  Story  v.  Ashton,  U  R.  4  Q.  B.  47B; 
Mitchell  V.  Crassweller,  18  C.  B.  237. 
Exceptions  overruled. 


(307  Uasa.  488) 

AMERICAN     SODA     FOUNTAIN     CO.     T. 

SPRING   WATER   CARBONATING   CO. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.     Jan.  6,  19U.) 

SiXBS  (I  38*)— UiaWFBESKirCAXIOIT— Matxebs 

OF  Opinior. 

A  representation  that  special  draught  arms, 
to  be  manufactured  as  per  drawing  submitted, 
would  accomi^sh  certain  things,  was  a  mere  ex- 
pression of  opinion,  and  afforded  no  ground  for 
rescission ;  it  not  appearing  that  the  person 
making  the  statement  had  actually  made  a  test 
of  the  proposed  mechanism. 

rE<d.  Note.— For  other  cases,  see  Sales,  CJent 
Dig.  Si  65-77.  85;   Dec.  Dig.  |  38.*] 

Exceptions  from  Superior  (3ourt,  Snftblk 
County;  Charles  U.  Bell,  Judge, 

Action  by  the  American  Soda  Fountain 
Company  against  the  Spring  Water  Carbon- 
atlng  Company.  Heard  on  exceptions  by 
defendant  to  ruling  on  of^er  of  proof.  Ex- 
ceptions overruled. 

Phillips  •  Ketchum,  for  plalntifC.  WlUaxd 
Howland  and  C  A.  Warren,  for  defendant 
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LORINQ,  J.  This  is  an  action  on  a  writ- 
ten order  for  100  special  draught  arms  to  be 
manufactured  "as  per  drawing  submitted." 
At  the  trial  it  was  admitted  that  100  special 
draught  arms  manufactured  according  to  the 
"drawing  submitted"  Lad  been  delivered  to 
the  defendant,  and  that  $272  of  the  purchase 
price  had  been  paid  by  It  on  account  But 
the  defendant  contended  that  the  contract 
was  procured  by  fraud  and  that  It  had  been 
avoided  on  that  ground.  It  set  this  up  in 
defense  to  the  action  for  the  unpaid  balance 
Of  the  purchase  price,  and  filed  a  declaration 
in  set-off  to  recover  baclE  the  $272  paid  by  It 
to  the  plaintiff  on  account 

In  support  of  the  contention  the  defend- 
ant offered  to  prove:  "That  during  prelimi- 
nary negotiations  and  at  the  time  this  order 
or  contract  was  signed  the  plaintiff  repre- 
sented to  the  defendant  that  It  would  manu- 
facture special  draught  arms  to  be  used  for 
the  purpose  of  drawing  root  beer  from  wood- 
en kegs,  which  would  deliver,  automatically, 
two  streams  of  different  volume  and  at  dif- 
ferent degrees  of  velocity  and  which  would 
be  durable  and  practical  for  the  porpose  for 
which  they  were  designed,  and  submitted  to 
the  defendant  a  drawing  or  plan  of  a  draught 
arm,  claimed  by  the  plaintiff  to  be  durable 
and  practical  for  the  purpose  aforesaid,  and 
represented  that  it  would  manufacture  for 
the  defendant,  special  draught  arms,  in  ac- 
cordance with  said  plan,  which  would  accom- 
plish the  purposes  aforesaid;  that  the  de- 
fendant relying  upon  said  representations 
and  believing  them  to  be  true,  ordered  the 
plaintiff  to  manufacture  for  it  one  hundred 
(100)  of  said  special  draught  arms,  made  ac- 
cording to  said  drawing  or  plan."'  The 
judge  ruled  "that  the  offer  of  proof,  if  main- 
tained, did  not  constitute  a  defense  to  the  ac- 
tion and  did  not  entitle  the  defendant  to  re- 
cover on  its  declaration  in  set-off."  The 
case  is  here  on  an  exception  to  that  ruling. 

It  la  stated  by  the  defendant  in  Its  bill  of 
exceptions  that  it  was  induced  to  give  the 
order  sued  on  "by  certain  false  representa- 
tions, not  fraudulent  in  fact,  but  amounting 
in  law  to  fraudulent  representations";  and 
its  sole  contention  is  that  the  representations 
of  the  plaintiff  which  it  offered  to  prove  were 
representations  of  fact  made  by  the  plaintiff 
as  of  its  own  knowledge  and  so  of  them- 
selves fraudulent  without  proof  of  a  scienter 
within  the  rule  applied  in  Chatham  Furnace 
Co.  r.  Moffatt,  147  Mass.  403,  18  N.  B.  168, 
0  Am.  St  Rep.  727,'  where  the  earlier  cases 
are  collected.  For  a  later  case  see  Adams  v. 
CDlllns,  196  Mass.  422,  82  N.  B.  498. 

To  make  out  a  fraud  of  that  kind  the  de- 
fendant had  to  prove  that  the  plaintiff  had 
in  fact  tested  the  special  draught  arms  made 
according 'to  the  "drawing  submitted,"  or 
represented  tliat  that  had  been  done,  and  that 
the  result  of  the  test  was  that  they  would 
do  what  the  defendant  wished  them  to  do. 


Or  the  defendant  had  to  prove  something 
equivalent  to  that  What  he  offered  to  prove 
manifestly  was  short  of  that  If  it  had  stood 
by  itself.  But  it  did  not  sUnd  by  itself  in 
the  case  at  bar.  Witnesses  called  by  the 
plaintiff  had  testified  "that  the  defendant  de- 
sired to  procure  a  faucet  through  which  both 
stUl  and  live  beer  could  be  drawn;  that  the 
draughtsman  of  the  plaintiff  made  a  work- 
ing drawing  of  a  draught  arm  designed  to 
draw  both  still  and  live  beer,  and  submitted 
it  to  Mr.  Flynn.  It  appeared  that  Flynn,  the 
defendant's  manager,  examined  this  sketch 
and  signed  and  delivered  to  the  plalntltT 
the  order  sued  on,  and  there  was  no  offer  to 
contradict  this.  On  this  bill  of  exceptions  it 
must  be  taken  that  the  plaintiff  caused  its 
draughtsman  to  design  the  arm  shown  in  the 
"drawing  submitted"  for  the  purpose  of  ac- 
complishing what  the  defendant  wished,  and 
that  the  representations  which  the  defend- 
ant offered  to  prove  were  not  representations 
by  the  plaintiff  as  of  its  own  knowledge  aa 
to  what  these  special  draught  arms  had  done, 
but  a  representation  of  its  opinion  as  to  what 
they  ought  to  do.  Such  misrepresentations 
"not  fraudulent  in  fact"  are  not  ground  for 
rescinding  a  contract  No  cases  in  this  com- 
monwealth have  gone  further  than  McCusker 
V.  Oeiger,  196  Mass.  46.  80  N.  B.  648,  and 
Goodwin  V.  Massachusetts  Loan  &  Trust  As- 
sociation, 152  Mass.  188,  26  N.  B.  lOa 
Exceptions  overruled. 


on  Kan.  tn 

SIAS  et  al  t.  GHASB  «t  aL 

(Supreme  Judicial  Court  of  Massachnsettii 
Norfolk.     Jan.  4,  1911.) 

1.  Wills  (|  647»)— Gut  to   "Subvivobs"— 
Time  of  Detbbuinino  SuBvivoasHip. 

Testator,  after  giving  a  large  number  oC 
legacies  to  relatives  and  friends,  and  creating  a 
trust  fand,  the  income  of  which  his  wife  was  te 
have  for  life,  and  providing  for  the  payment 
on  her  death,  from  the  trust  fond  of  a  number 
of  legacies  to  diarities,  directed  that  the  resi- 
due of  the  trust  fund  be  distributed  among  the 
"survivoia"  of  certain  of  his  legatees.  Held, 
that  the  time  as  of  which  survivors  are  to  be 
determined  is  the  death  of  the  widow. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  iS  1179-1181,  1185;  Dec.  Dig.  |  547.*] 

2.  Wills  (|  B48*)— CoHBiBVcnon— PsoF^erx 
Disposed  or. 

The  first  clause  of  disposition  of  a  wlU 
waa,  "I  give,  bequeath  and  deTise  all  my  prop- 
erty and  estate,  of  whatever  nature  and  wherev- 
er situated,  as  follows."  After  various  be- 
quests, there  was  a  bequest  and  devise  in  trust 
of  property  described  as  "all  the  rest  and  re- 
mainder of  my  estate."  The  income  of  this  was 
to  be  paid  to  testator's  widow  for  life,  and  on 
her  death  he  provided  that  from  the  trust  fond 
certain  legacies  to  charities  should  be  paid,  and 
"all  the  rest  and  remainder  of  said  trust  fand" 
should  be  distributed  among  Ihe  snrvivon  of 
certain  named  legatees.  Some  of  the  oodidls 
also  expressly  recognised  testator's  purpose  to 
include  all  bis  property  in  this  testamentaiv 
disposition.     HeU,  all  the  property  not  prtri- 
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ooslj  dispoied  of  was  to  be  included  In  tbe  dla- 
tribntion  to  the  suiriving  legatees. 

[Ed.  Note.— For  other  cases,    see  Wills,  Cent. 
1%.  SI  1182,  1183 ;   Dec.  Dig.  f  648.*] 

S.  Wnx8  a  548*)— CONSTBUonon  — Pbopob- 

TION  FOB  DlSTBIBUnON. 

Where  a  will  proTides  for  the  distribution 
of  the  entire  residue  of  a  trust  fund  among 
those  of  certain  named  legatees  who  survive 
testator's  widow,  the  language  as  to  tbe  propor- 
tion in  which  thev  are  to  receive  it,  "E<ach 
*  *  *  shall  receive  such  a  proportional  part 
thereof  as  the  amount  of  his  foregoing  legacy 
beafq  to  the  sum  remaining  to  be  distributed, 
is  inaccurate;  the  part  that  each  receives  being 
in  such  proportion  to  the  whole  amount  to  be 
distributed  as  the  amount  of  his  legacy  is  to 
the  whole  amount  of  the  legacies  sharing  in 
tbe  distribution. 

[Ed.  Note.— For  other  cases,  see  Willa,  Gent 
Dig.  H  1182,  1183 ;  Dec.  Dig.  i  54a*] 

4.  Wills  (|  686*)— Oonstbuction— Codioilb. 

A  will,  after  giving  specific  legacies,  cre- 
ated a  trust  fund  from  the  rest  of  the  estate, 
the  income  of  which  was  to  be  paid  to  testa- 
tor's widow  for  life,  and  directed  that  on  her 
death  there  be  paid  from  such  fwid  certain  lega- 
cies to  charities,  and  that  the  residue  of  such 
trust  fund  be  distributed  among  the  survivors 
«f  his  legatees  named  below,  following  which 
were  the  names  of  36  legatees.  Held,  that  the 
wovision  of  a  codicil,  reciting  the  giving  of  leg- 
acies to  84  persons  named,  and  directing  that 
no  legacy  to  any  one  of  them  shall  lapse  by  rea- 
son of  his  death  prior  to  testator's  decease  or 
for  other  cause,  refers  only  to  the  legacies  given 
•neb  persons  in  the  part  of  the  will  prior  to  the 
creation  of  the  trust  fund,  and  does  not  include 
the  right  to  share  in  the  residue  of  the  trust 
fund;  a  legacy  being  distinguishable  from  a  gift 
of  a  share  in  a  residue,  and  it  not  being  pre- 
snmable  that  the  provision  of  the  codicil  was 
Intended  to  include  shares  in  the  residue,  which 
by  tbe  terms  of  the  clause  of  the  will  were  given 
only  to  those  surviving,  not  only  testator,  but 
his  widqw. 

[EH.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  II  1274-1278 ;    Dec.  Dig.  |  585.*] 

5.  Wiixs   (I   868*)— BleTXCT  or  CoDion.  on 
Rkbidub. 

The  part  of  a  remainder  in  real  estate 
which  by  a  will  is  to  go  to  a  certain  person,  but 
by  a  codicil  is  separated  from  her  share,  falls 
into  the  residue,  which  tbe  will  directs  to  be 
distributed  in  a  certain  way. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  I  858.*] 

6.  Wills  (|  687*)— DiSTBtBTjnoif  of  Rbsidux 
— EiTECT  or  Codicil  on  Pbopobtion. 

A  will,  after  giving  certain  legacies,  created 
m  trust  fund  from  the  rest  of  testator's  estate 
for  tbe  benefit  of  his  widow  for  life,  and  pro- 
vided that  on  her  death,  after  a  certain  distribu- 
tion of  part  of  the  tmst  fund,  the  residue  should 
be  distributed  among  the  survivors  of  certain 
legatees,  so  that  each  should  receive  an  amount 
in  proportion  to  bis  "foregoing  legacy."  Held, 
that  a  legacy  given  by  a  codicil  to  any  such 
legatees  did  not  entitle  him  to  any  greater  share 
in  die  residue. 


TEd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dfe.  M  1279,  1281-1291 ;   Dec.  Dig.  {  587.*] 

Case  Reserved  from  Snpreme  Judicial 
Oonit,  Norfolk  County. 

Bill  by  Charles  D.  Sias  and  others,  trus- 
tees, against  Herbert  I.  CSiase  and  otliers, 
for  instrnctioiis.  Tlie  case  was  reserved  for 
tbe  full  conrt     Instmctions  given. 


Elder,  W&itman  ft  Bamnm,  for  plalntUTs. 
A.  Hemenway  and  A.  Q.  Mitton,  for  respond- 
ents execntors  of  estate  of  widow  of  Caleb 
Cbase.  Robert  M.  Morse,  Nathan  A.  Tnfta, 
J.  R.  Lazenby,  Geo.  GL  Colt,  Henry  H.  Bak- 
er, F.  O.  Swift,  O.  L.  Mayberry,  O.  T.  Gal- 
lagher, Fred  A.  Femald,  Dickson  ft  Enowles, 
Andrew  J.  Howard,  Asa  P.  French,  and  J. 
S.  Allen,  Jr.,  for  certain  other  respondents. 

KNOWLTON,  a  J.  The  pUintifls,  trus- 
tees under  the  will  of  Caleb  Chase,  bring 
this  bill  for  instructions  as  to  their  duties 
under  the  following  clause  of  the  will: 

"And  I  further  direct  my  trustees  to  so 
divide  and  distribute  all  the  rest  and  re- 
mainder of  said  trust  fund  among  tbe  sur*- 
TlTors  of  my  legatees  named  below,  that 
each  survivor  shall  receive  such  a  proper* 
tional  part  thereof  as  tbe  amount  of  his 
foregoing  legacy  t>ear8  to  tbe  sum  remaining 
to  be  distributed,  to  wit,"  etc  Then  follow 
the  names  of  35  legatees.  This  residue  was 
what  would  remain  after  the  giving  of  a 
large  number  of  legacies  to  relatives  and 
friends,  and  after  the  creation  of  a  tmst 
fund  of  which  the  widow  was  to  have  the 
income  for  life,  and  after  the  death  of  the 
widow  and  the  payment  from  the  fund  of  22 
l^acies  to  as  many  charities. 

Numerous  questions  have  been  raised;  but 
the  decision  of  a  few  of  them  will  render 
the  others  inapplicable.  Although  a  large 
amount  of  property  is  in  the  hands  of  the 
trustees  for  distribution,  tbe  questions  pre- 
sented seem  simple. 

Tbe  first  inquiry  is  as  of  wbat  time  are 
survivors  to  be  determined.  Tbe  persons 
mentioned  are  not  members  of  a  class.  They 
are  reiatlTes  and  frimds  of  tbe  testator,  to 
all  of  whom  legacies  bad  been  given  in  tbe 
earlier  part  of  tbe  wilL  By  this  clause  they 
are  to  share  in  a  fund  wbicb  does  not  take 
definite  form,  with  tbe  amonnt  of  it  fixed, 
until  after  tbe  death  of  tbe  widow,  and  tbe 
subtraction  from  it  of  tbe  amounts  given  to 
charities.  We  think  it  plain  that  only  tbosa 
who  survive  tbe  widow  are  included.  This 
is  in  accordance  with  numerous  decisions 
in  similar  cases.  Hulburt  v.  Emerson,  16 
Mass.  241;  Rich  t.  Waters,  22  Pick.  563;  Den- 
ny T.  Kettell,  135  Mass.  138;  Coveny  v.  Mc-j 
Laughlin,  148  Mass.  576,  20  N.  E.  165,  2  I.. 
R.  A.  448;  Fargo  t.  MiUer,  160  Mass.  225. 
22  N.  B.  1003,  6  li.  R.  A.  690;  Crapo  v.  Price, 
190  Mass.  817,  76  N.  B.  1043;  Brown  ▼. 
Wright,  194  Mass.  640,  80  N.  E.  612;  Bos- 
ton Safe  Deposit,  etc.,  Co.  t.  Blancbard,  196 
Mass.  36,  81  N.  E.  654. 

It  is  contended  in  behalf  of  some  of  tbe 
b^rs  of  tbe  testator  that  this  clause  Is  void 
for  uncertainty,  or  that  it  should  be  so  con- 
strued as  to  leave  a  large  part  of  the  fund 
undisposed  of,  to  be  distributed  as  intestate 
estate.    Ttxe  will  contains  the  strongest  in- 
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dicatloiu  of'tbe  testator's  purpose  to  dispose 
of  aU  of  his  property.  The  first  clause  of 
disposition  is,  "I  give,  bequeath  and  devise 
all  my  property  and  estate,  of  whatever  na- 
ture and  wherever  situated,  as  follows." 
The  property  bequeathed  and  .devised  In 
trust,  of  which  this  fund  Is  a  part,  is  de- 
scribed as  "all  the  rest  and  remainder  of 
my  estate."  The  clause  in  question  directs 
the  distribution  of  "all  the  rest  and  remain- 
der of  said  trust  fund."  In  some  of  the 
codicils  there  is  also  an  express  recognition 
of  the  testator's  purpose  to  include  all  of 
his  property  In  this  testamentary  disposi- 
tion. We  have  no  doubt  that  this  clause 
should  be  construed  as  Including  in  the  dis- 
tribution all  the  property  not  previously  dls- 
j)08ed  of. 

Nor  is  there  any  ground  for  question  In 
regard  to  the  proportions  In  which  the  lega- 
tees are  to  receive  It  The  language  In 
which  the  direction  is  expressed  is  inaccu- 
rate. The  .part  of  the  fund  that  each,  sur- 
vivor will  receive  Is  in  such  proportion  to 
the  whole  amount  to  be  distributed,  as  the 
ambunt  of  his  legacy  Is  to  the  whole  amount 
of  the  legacies  sharing  in  the  distribution. 
Instead  of  in  the  proportion  that  his  legacy 
is  to  the  sum  remaining  to  be  distributed. 
This  follows  from  the  fact  that  the  entire- 
residue  Is  to  be  divided.  As  the  share  ot 
each  one  Is  represented  In  the  proportion  by 
the  amount  of  his  legacy,  and  as  the  amount 
of  all  the  legacies  Will  represent  the  shares 
of  all  together  In  the  whole  residue  to  be 
divided,  each  one  will  receive  snch  a  share 
of  this  residue  as  his  share  of  the  legacies 
bear*  to  the  whole  amount  of  these  legacies. 
See  Bartlett  v.  Hondlette,  147  Mass.  25,  16 
N.  B.  740;  ShattnA  t.  Balcom,  170  Mass.  24S, 
49  N.  B.  87;  Chambers  v.  cniambers,  41  La. 
Ann.  443,  6  Sooth.  669;  Heyward  ▼.  Olover, 
2  McCord,  Bq.  (S.  C)  395;  Gray's  Estate, 
147  Pa^  67,  28  Atl.  205. 

The  next  question  is  whether  the  provl- 
■lon  in  the  first  codicil,  reciting  the  giving 
-of  legacies  to  84  persons  named,  and  direct- 
ing that  no  legacy  to  any  one  of  these  per- 
sons shall  lapse  by  reason  of  his  or  her 
death  prior  to  the  testator's  decease^  or  for 
other  cause,  includes  the  right  to  share  in 
the 'test  and  residue  of  the  estate,  or  refers 
only  to  the  legacies  given  to  these  persons  la 
the  former  part  of  the  will.  In  Qnlncy  ▼. 
Rogers,  9  Cash.  291-297,  Chief  Justice  Shaw 
Mild  that,  "In  common  parlance  as  well  as 
in  the  more  t>recise  use  of  language;  a  leg- 
acy is  dlst^guisbable  from '  the  gift  of  a 
residue  or  share  in  a  residue."  This  lan- 
guage is  quoted  with  approval  In  White  ▼. 
Dltson,  140  Mass.  851-859,  4  N.  a  006,  64 
Au).  Bep.  478.  The  case  of  Lyman  y.  Oool- 
Idge,  176  Mass.  7,  56  N.  B.  831,  Is  also  la 
Itoiot  See,  also,  Poidergast  v.  Tlbbets,  164 
Mass.  270,  41  N.  B.  294;  HaU  ▼.  Severn,  9 
81m.  615.    Moreover,  it  is  not  to  be  presmn- 


ed  that  this  provision  In  the  codicil  was 
intended  to  Include  shares  In  the  residue 
which,  by  the  terms  of  the  clause  In  ques- 
tion, were  given  only  to  those  who  -not  only 
survive  the  testator,  but  survive  his  widow. 
We  are  of  opinion  that  this  part  of  the 
codicU  has  no  bearing  upon  the  mode  of  dis- 
tribution under  the  residuary  clause  of  the 
wlU. 

That  part  of  the  remainder  In  the  real 
estate  which  by  the  will  was  to  go  to  Mrs. 
Berry,  but  by  the  second  codicil  was  separat- 
ed from  her  share,  falls  into  the  resldne,  and 
is  to  be  disposed  of  by  the  trustees  under 
the  authority  of  the  will;  and  the  proceeds 
are  to  be  distributed,  as  a  part  of  the  fund, 
to  the  Burivors  of  the  legatees  referred  to. 
McLaughlin  v.  Greene,  198  Mass.  153,  83 
N.  B:  1112 ;  Smith  t.  Haynes,  202  Mass.  631. 
89  N.  B.  158;  May  r.  Brewster,  187  Mass. 
524,  73  X.  D.  646. 

The  term  "forgoing  legacy,"  In  the  clause 
In  question,  refers  to  the  legacies  In  the 
preceding  part  of  the  will,  and  does  not 
Inclade  any  additional  legacies  under  the 
codldls  Increasing  the  amounts  given  to 
some  of  the  legatees. 

The  distribution  Is  to  be  made  among  the 
persons  Included  In  the  first  class  In  the 
plaintifTs  bill,  in  snch  proportions  that  the 
amount  given  to  each  shall  be  In  the  same 
proportion  to  the  whole  amount  distributed, 
as  the  amount  of  his  legacy,  given  in  the 
preceding  part  of  the  will,  bears  to  the  whole 
amount  of  the  l^des  Indnded  in  making 
the  distribution. 

So  ordered. 


<W7 
DUNBAM  T.  BLOOD. 
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(Supreme  Jndicial  Court  of  Massachutettt. 
Suffolk.    Jan.  6,  1911.) 

1.  Tbtjsts  (f  213*)— Notes  bt  Tbustem— Lia- 

BILrTY. 

A  trustee  is  Individually  liable  on  a  not* 
iriven  by  him  aa  trustee  for  borrowed  money, 
even  when  authorized  to  borrow. 

[Ed.  Note.— For  other  cases,  see  Truata,  Cent; 
Dig.  {  296;    Dec.  Dig.  i  2&.*] 

2.  Tbustb  (I  213*)  — Notes  bt  TBuemcs  — 
Bights  of  Holder. 

A  trustee  giving  a  note  as  such  (or  bot^ 
rowed  money,  being  individually  liable  thereon, 
has  a  remedy  over  aeainst  the  trust  estate, 
of  which  the  note  holder  can  avail  himself,  If 
the  trustee  was  authorized  to  borrow. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Gent. 
Dig.  15  298;   Deo.  Dig.  I  213.«] 

3.  Tbusts    (I    213*)— Notes    bt   T»ustei»- 
Irdividvai.  Loabiutt. 

That,  a  note  was  signed  by  an  estate  bj 
the  trustee  does  not  defeat  his  individual  lia- 
bility thereon,  where  lie  mas  not  authorized 
to  borrow,  and  the  holder  of  the  note  tiaa  no 
remedy  over  against  the  estate,  unless  it  be  to 
stand  in  the  trustee's  shoes,  if  the  estate  owes 
the  trustee  anything. 

[Ed.  Note.— For  other  cases,  see  Tinsts,  Gent 
Dig.  I  298;    Dec.  Dig.  I  213.*] 
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Exceptions  trom  Superior  Conrt,  Suffolk 
Connty;   Loranos  B.  Hitcbcock,  Jndge. 

BUI  by  Harrison  Dunham  against  Charles 
W.  Blood,  trustee.  Decree  for  defendant,  dis- 
missing the  bill,  and  plaintiff  brings  excep- 
tions.    Exceptions  overruled. 

Harrison  Dunham  &  Son,  for  plaintiff. 
Charles  W.  Blood,  pro  se. 

LORINQ,  J.  When  a  trustee,  even  when 
authorized  to  do  so,  borrows  money  In  behalf 
of  his  trust  and  gives  &  note  as  trustee,  the 
note  Is  his  Individual  note  (Flske  v.  Eldrldge, 
12  Gray,  474;  Towne  v.  Rice,  122  Mass.  67; 
Plimpton  V.  Ooodell,  126  Mass.  118),  and  he 
has  a  remedy  over  against  the  trust  estate 
of  which  the  note  holder  can  avail  himself. 
In  the  case  at  bar  the  fact  that  the  note  in 
question  was  signed  "Estate  of  William  R. 
Clark,  by  William  R.  Clark,  Jr.,  Trustee," 
does  not  change  this  result ;  the  note  was  the 
note  of  Clark.  He  had  no  authority  to  bor- 
row money,  and  so  the  plaintiff  has  no  rem- 
edy over.  Tuttle  v.  Greenfield  Bank,  187 
Mass.  53S,  78  N.  B.  660,  105  Ab.  St  Rep. 
420.  In  this  case  the  money  lent  by  the 
plaintiff  was  lent  to  the  trustee  and  became 
bis  money.  The  case  differs  in  that  respect 
from  Newell  v.  Hadley,  206  Mass.  385,  92 
N.  B.  60T.  If  the  plaintiff  has  any  remedy 
over  against  the  trust  estate,  it  is  through 
the  plaintiff's  right  to  stand  in  the  trustee's 
shoes.  But  It  is  not  shown  that  as  between 
the  trustee  and  the  trust  anything  !■  due  to 
the  trustee. 

Exceptions  overruled. 


(207  Mus.  625) 

RBGGIO  V.  WARREN. 

(Supreme  Judicial  Court  of  Maasachnsetts. 
Suffolk.     Jan.  6,  1911.) 

1.  FbaTTD    ({    20*>— RXLIAROB    OIT    RBPBBSBR- 
TATIONb. 

The  old  rule  that  fraudulent  repreaenta* 
tioDS  may  be  such  that  one  is  not  Justified  in 
acting  upon  them  is  now  somewbat  relaxed  in 
order  that  pe.i8onS  guilty  of  actual  fraud  may 
*  not  too  easily  escape  liability  by  setting  up 
their  victim's  undue  guilelessness. 

[Ed.  Note.— For  other  cases,  see  Ftand,  Cent 
Dig.  !§  17,  18;   Dec  Dig.  i  20.  •] 

2.  CaNCEIXATION    of   iNSTBUUENTa    ({    87*)— 
PlEADING. 

A  bill  by  a  beneficlaiy  under  a  testamen- 
tary trust  to  cancel  a  release  of  his  claim  against 
the  estate  given  In  consideration  of  a  note  for 
the  sum  he  was  entitled  to  in  cash,  on  the 
ground  of  mutual  mistake  of  the  parties  as 
to  the  validity  of  the  transaction,,  was  not  bad 
for  failing  to  show  that  he  had  a  right  to  rely 
on  his  cotnistees'  or  on  his  own  belief  as  to 
such  validity,  where  the  transaction  was  entered 
into  to  give  him  bis  legal  rights  and  avoid  loss 
to  the  estate  by  forcing  its  property  upon  a 
depressed  market,  and  where  no  loss  appears 
to  have  resulted  to  the  estate  nor  to  the  re- 
maindermen. 

(Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Dec.  Dig.  i  37.*] 


8.  BoTJirr  9  7*)— Motakb  of  Iiaw— Effbct. 
The  general  rule  that  one  cannot  obtain 
affirmative  relief,  nor  defend  himself  against 
an  otherwise  well-founded  claim,  on  the  bare 
ground  of  mistake  of  law,  Is  relaxed,  where  its 
enforcement  will  cause  great  injustice. 

[Ed.  Note.— For  other  cases,  see  Eaiiity,  Cent 
Dig.  {§  15,  16;    Dec.  Dig.  {  7.*] 

4.  Tbubts  (g  283*)  —  Relxabe  —  Mistake  of 

Law— Right  to  Relief. 

A  lieneficiary  under  a  testamentary  trust 
gave  a  release  of  claims  against  the  estate  in 
consideration  of  a  void  note  given  by  the  trus- 
tees for  future  payment,  the  transaction  being 
designed  to  avoid  forcing  the  trust  property 
upon  a  depressed  market  The  parties  beueved 
the  transaction  to  be  valid,  and  no  loss  to  tlie 
estate  was  entailed  thereby.  Held,  that  ti^e 
benefidary's  right  to  rescind  the  release  and 
receive  the  sum  due  him  from  the  estate  Is  not 
precluded  because  the  mistake  was  one  of  law. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  I  283.*]  , 

fi.  Tbxtstb   ({    283*)— Ihvaijd    SsTTUacxiiT— 

Rescission. 

The  right  of  a  beneficiary  under  a  testa- 
mentary trust  to  rescind  an  arrangement  where* 
by  he  released  his  Hcht  to  immediate  payment 
in  full,  on  receipt  of  a  vt^d  note,  believed  by 
the  parties  to  be  valid,  covering  a  large  part 
of  the  sum  due,  is  not  affected  because  the  re^ 
maining  part  was  paid  in  cash  at  the  time  of 
such  release. 

[Ed.  Note.— For  other  oasea,  see  Trusts,  Dec 
Dig.  i  288.*]  • 

6.  Tbubtb    ({   283*)— IRTAUD    Sxixlehert— 
Rebcissiok- Tendeb, 

A  benefidary  under  a  testamentary  trust, 
suing  to  rescind  an  arrangement  whereby  he  re- 
leased Us  right  to  immediate  payment  in  fall, 
on  receipt  of  a  void  note,  b^evM  by  the  par- 
ties to  be  valid,  was  not  hound  to  return  money 
received  under  such  arrangement:  such  pay- 
ments l>eing  credits  upon  his  original  demand. 
[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  {  283.*] 

7.  TKusTs   (8   288*)— Beitxficiabie»— Ebbobb 

OF  JUDGICEITT- ExixCT. 

One  cannot  be  made  to'  suffer  as  a  bene- 
fidary under  a  testamentary  trust  for  errors  of 
i'udgment  as  a  trustee,  for  whldi  neither  be  nor 
lis  cotrustees  are  liable  as  trustees. 
[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  I  288.*] 

.  -Case    Reserved    from    Supreme    Judicial 
Court,  Suffolk  County. 

BlU  by  Andrew  C.  Reggio  against  Winslow 
Warren,  trustee.  In  which  Mary  Frances  Carl- 
dia  and  others  petitioned  and  were  allowed 
to  be  Joined  as  defendants.  On  reservation. 
Decree  for  plaintiff. 

J..  F.  Cnslck,  for  oomidaliumt.  M.  Storey, 
for  defendant  Warren.  B.  R.  Anderson,  O. 
A.  Sweetser,  and  T.  I*  Wiles,  for  other  de- 
fendants. 

SHEI:JX>N,  J.  We  assume,  under  the  lan- 
guage of  the  reservation,  that  these  remain- 
dermen, who  at. their  request  have  been  ad- 
mitted as  parties  defoidant,  did  not  waive 
their  demurrer  by  going  to  a  bearing  on 
the  merits. 

They  contend  that  the  bill  upon  its  face 
shows  negligence  in  the  plaintiff,  <»i .  the 
grounds  that  he  did  nothing  to  ascertain  by 
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bis  own  inTeaHgatlon  the  facts  npon  which 
his  right  depended,  or  to  determine  what  his 
rights  were;  that  he  relied  merely  on  the 
assurances  of  bis  cotrustees,  bdleTlng  In 
their  Judgment  and  wisdom,  and  now  rest- 
ing upon  an  allegation  that  he  and  "all  of 
the  trustees  believed  that  under  said  will 
and  under  the  circumstances  which  then  ex- 
isted said  trustees  had  full  power  and  au- 
thority, the  complainant  assenting,  to  retain 
In  manner  aforesaid  the  sum  to  which  the 
complainant  was  entitled,  and  instead  of 
distributing  said  sum  In  cash  to  the  com- 
plainant to  give  said  coAipIainant  a  promis- 
sory note  as  aforesaid,  which  note  should  be 
'in  all  respects  valid  and  binding  upon  the 
trust  estate."  These  defendants  Insist  that 
there  Is  no  allegation  in  the  bill  that  he  had 
a  right  to  rely  on  or  to  believe  his  cotrus- 
tees, nothing  to  show  upon  what  the  belief 
of  the  trustees  or  his  own  belief  was  based, 
or  to  Indicate  that  It  was  a  reasonable  be- 
lief or  one  that  should  have  been  relied  on. 
The  bill  does  not  proceed  upon  any  claim 
of  deceit  or  fraud;  and  the  decisions  la 
which  It  has  been  held  that  there  are  fraudu- 
lent representations  of  such  a  character  that 
one  cannot  be  Justified  in  believing  them  or 
in  acting  upon  them  are  not  applicable. 
Eiven  in  such  cases  the  strictness  of  the  old 
rule  has  been  somewhat  relaxed.  In  order 
that  parties  guilty  of  actual  fraud  may  not 
too  easily  escape  from  liability  for  their 
wrongdoing  by  setting  up  the  undue  guUe- 
lessness  of  their  victim.  Way  v.  Ryther,  165 
Mass.  226,  229,  42  N.  E.  1128;  Kllgore  y. 
Bruce,  166  Mass.  136,  138,  44  N.  E.  108; 
Mabardy  v.  McHugh,  202  Mass.  148,  149, 
IBO,  88  N.  E.  894,  23  li.  R.  A.  (N.  S.)  487,  132 
Am.  St  Rep.  484,  and  cbses  cited.  This  blU 
proceeds  purely  on  the  ground  of  a  mutual 
mistake  on  the  part  of  persons  who  were  In 
confidential  relations  with  each  other,  who 
were  not  undertaking  to  deal  with  each  oth- 
er at  arm's  length,  and  who  desired  to  give 
to  the  plaintiff  and  his  sister  their  legal 
rights  In  such  a  manner  as  to  avoid  causing 
thereby  any  loss  to  the  body  of  the  trust  es- 
tate by  forcing  Its  property  and  securities  up- 
on a  depressed  and  reluctant  market  There 
was  here  no  violation  of  any  legal  duty  ow- 
ed by  the  plaintiff  to  the  other  parties,  his 
cotrustees,  with  whom  he  was  dealing ;  there 
was  nothing  to  indicate  that  his  acting  upon 
their  common  belief  and  refraining  from  re- 
quiring them  to  pay  to  him  in  cash  the  mon- 
ey to  which  he  was  entitled  could  result,  or 
(hat  it  has  resulted,  in  any  loss  or  injury  to 
the  trust  estate  or  to  these  remaindermen. 
He  Is  not  to  be  charged  with  any  such  laches 
or  acquiescence  as  was  found  in  Stone  v. 
Godfrey,  5  De  G.,  M.  &  G.  76.  Under  more 
stringent  circumstances  it  could  not  be  said 
that  the  bill  showed  such  negligence  (m  his 
part  as  to  preclude  him  from  obtaining  re- 
lief. See  the  cases  collected  In  2  Pomeroy, 
Equity  Jurisprudence,  i  856.  The  demurrer 
cannot  be  sustained  on  this  ground. 


These  defendants  also  contend  that  the 
mistake  set  forth  in  the  bill  was  a  pure  mis- 
take of  law,  for  which  no  redress  can  be  giv- 
en. It  is  a  general  doctrine  that  as  it  is 
the  duty  of  every  one  to  conform  his  conduct 
to  the  requirements  of  the  law,  so  all  men 
must  be  treated,  alike  in  courts  of  dvll  and 
of  criminal  Jurisdiction,  aa  being  aware  of 
the  duties  and  obligations  which  are  Imposed 
npon  than  by  the  law,  and  that  ordinarily 
one  cannot  successfully  ask  for  affirmative 
relief  or  defend  himself  Against  an  otherwise 
well-founded  claim,  on  the  bare  ground  that 
he  was  either  Ignorant  of  the  law  or  mistak- 
en as  to  what  it  prescribed.  Powell  ▼.  Smith, 
L.  R.   14  Eq.  85;  Rogers  v.  Ingham,  3  Ch. 

D.  98;  Freeman  v.  Curtis,  61  Me.  140,  81 
Am.  Dec.  564;  Rice  v.  Dwight  Manuf.  Co,  2 
Cush.  80 ;  Taylor  v.  Buttrlck,  165  Mass.  547, 
43  N.  m  507,  52  Am.  St  Rep.  530;  Wheaton 
Building  &  Lumber  Co.  ▼.  Boston,  204  Mass. 
218,  226,  90  N.  E.  59&  But  it  is  now  well 
settled  that  this  rule  Is  not  Invariably  to  be 
applied.  In  some  cases  where  great  Injus- 
tice would  be  done  by  Its  enforcement,  this 
has  been  avoided  by  declaring  that  a  mis- 
take as  to  the  title  to  property  or  as  to  the 
existence  <rf  certain  particular  rights,  though 
caused  by  an  erroneous  idea  as  to  the  legal 
effect  of  a  deed  or  as  to  the  duties  or  obliga- 
tions created  by  an  agreement,  was  really  a 
mistake  of  fact  and  not  strictly  one  of  law, 
and  so  did  not  constitute  an  insuperable  bar 
to  relief.  Wilcox  v.  Lucas,  121  Mass.  21,  25; 
Livingstone  v.  Murphy,  187  Mass.  315,  72  N. 

E.  1012,  106  Am.  St  Rep.  400;  Buslere  t. 
Rellly,  189  Mass.  618,  75  N.  E.  958;  Eustis 
Manuf.  Co.  v.  Saco  Brick  Co.,  198  Mass.  212, 
84  N.  E.  449;  Blakeman  T.  Blakeman,  39 
Conn.  320;  McCarthy  v.  De  Calx,  2  Russ.  & 
M.  614,  621.  In  other  cases,  a  dlstlnctlMi 
between  ignorance  or  mistake  aa  to  a  general 
rule  of  law  prescribing  conduct  and  estab- 
lishing rights  and  duties,  and  one  as  to  the 
private  right  or  Interests  of  a  party  under 
a  written  Instrument,  has  been  laid  down; 
and  it  has  been  declared  that  while  relief 
could  not  be  given  by  reason  of  a  mistake  of 
the  former  kind,  one  of  the  latter  kind  shar- 
ed by  both  parties  to  an  agreement  and  re- 
sulting in  a  loss  of  the  rights  of  one  of  them, 
may  be  set  aside  at  the  suit  of  the  Injured 
party,  though  no  fraud  was  practiced  upon 
him.  The  distinction  taken  is  between  the 
general  law  of  the  country,  for  Ignorance  at 
which  no  one  Is  excused,  and  private  rights 
which  depend  upon  the  existence  of  particu- 
lar facts  and  the  rules  which  the  law  de- 
clares ad  to  those  facts.  Cooper  v.  Phlbbs, 
Lw  R.  2  H.  L.  149,  170;  Beauchamp  v.  Winn, 
L.  R.  6  H.  L.  223;  In  re  Oliver's  Trusts, 
[1905]  1  Ch.  191,  197,  198;  State  v.  Paup,  13 
Ark.  129,  66  Am.  Dec.  308.  In  other  cases, 
sometimes  as  the  ground  of  'decision  and 
sometimes  merely  in  discussion  or  argument 
it  has  been  said  that  there  is  no  established 
rule  forbidding  the  giving  of  relief  to  one 
injured  by  reason  <,f  ^^  m^gti^^^^^ut 
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tliat  whenever  It  is  clearly  shown  that  par- 
ties in  their  dealings  with  each  other  have 
acted  under  a  common  mistake  of  law  and 
the  party  injured  thereby'  can  l>e  relieved 
without  doing  injustice  to  others,  equity  will 
afford  him  redress.  Freichnecht  v.  Meyer, 
39  N.  J.  Bq.  651;  Lawrence  County  Bank  ▼. 
Amdt,  69  Ark.  406,  65  S.  W.  1052;  Ryder  v. 
Ryder;  19  R.  I.  188,  32  Atl.  919;  Hausbrandt 
V.  Hofler,  llT  Iowa,  103,  90  N.  W.  494,  94 
Am.  St  Rep.  289,  quoting  and  following  Staf- 
ford V.  Fetters,  55  Iowa,  484.  8  N.  W.  322, 
and  Ring  v.  Ashworth,  3  Iowa,  458;  Snell  v. 
Insurance  Co.,  98  17.  S.  85,  25  L.  Ed.  52.  To 
the  same  effect  see  Swedesboro  Loan  & 
BuUding  Ass'n  v.  Gans,  65  N.  J.  Eq.  132,  55 
Atl.  82,  in  which  the  old  rule  as  to  Ignorance 
of  this  law  Is  said  to  be  subject  to  so  many 
exceptions  that  it  is  quite  as  often  inapplica- 
ble as  applicable;  Williams  v.  Hamilton,  104 
Iowa,  423,  73  N.  W.  1029,  65  Am.  St  Rep. 
475,  in  which  the  court  decares  It  to  be  well 
settled  that  a  mistake  as  to  law  may  under 
certain  circumstances  afford  ground  for  re- 
lief in  equity;  and  Allcard  v.  Walker,  [1896] 
2  Ch.  869,  381,  in  which  the  proposition  that 
relief  never  can  be  given  in  respect  to  a 
mistake  of  law  was  called  inaccurate.  So 
it  has  been  said  that  the  important  question 
was  not  whether  the  mistake  was  one  of  law 
or  of  fact,  but  whether  the  particular  mis- 
take was  such  as  a  court  of  equity  will  cor- 
rect snd  this  depends  upon  whether  the 
case  falls  within  the  fundamental  principle 
of  equity  that  no  one  shall  be  allowcfd  to  en- 
rich himself  unjustly  at  the  expense  of  an- 
other by  reason  of  an  Innocent  mistake  of 
law  or  of  fact  entertained  by  both  parties. 
Park  Brothers  &  Co.  v.  Blodgett  &  Clapp 
Co.,  64  Conn.  28,  29  Atl.  133;  Blakemore  v. 
Blakemore,  44  S.  W.  96,  19  Ky.  Law  Rep. 
1619,  1620;  Dinwiddle  v.  Self,  145  lU.  290, 
306,  33  N.  B.  892;  Benson  v.  Bunting,  127 
Cal.  532,  69  Pac.  991,  78  Am.  St  Rep.  81; 
United  Commercial  Travelers'  Society  v.  Mc- 
Adam,  125  Fed.  358,  368,  61  C.  C.  A.  22; 
Stone  T.  Godfrey,  6  De  G.,  M.  &  G.  76,  90 ; 
Naylor  v.  Winch,  1  Sim.  &  Stu.  552,  564;  Re 
Saxon  ZJfe  Assurance  Society,  2  Johns.  & 
Hem.  408,  412.  This  doctrine  frequently  has 
been  applied  to  cases  of  the  reformation  of 
contracts;  a  fortiori,  it  is  to  be  applied  to 
cases  in  which  Justice  can  be  obtained  only 
by  a  complete  rescission.  Canedy  v.  Marcy, 
18  Gray,  873;  Stockbridge  Iron  Co.  v.  Hud- 
son Iron  Co.,  107  Mass.  290;  Griswold  v. 
Hazard,  141  U.  S.  260,  and  cases  cited  on 
page  284,  11  Sup.  Ct  972,  999,  35  L.  Ed.  678; 
Carrell  v.  McMurray  (a  C.)  136  Fed.  661. 
Cases  in  which  a  release  has  been  either 
avoided  or  restricted  in  its  operation  by  a 
limitation  of  its  general  words  rest  really 
upon  the  same  principle.  Remsden  v.  Hilton, 
2  Yes.  Sr.  306;  Lyall  v.  Edwards,  6  H.  &  N. 
337;  Turner  ▼.  Tamer,  14  Ch.  D.  829;  In  re 
Gamett  81  Ch.  D.  1.  So  one  who  has  made 
an  election  under  a  will  may  rescind  it  upon 
proof  that  he  acted  under  a  misapprehension 


of  his  legal  rights  or  even  in  Ignorance  of 
the  fact  that  he  was  bound  to  make  an  elec- 
tion. Watson  V.  Watson,  128  Mass.  152; 
Macknet  v.  Mac&net  29  N.  J.  Eq.  54;  Pnsey 
V.  Desbourrie,  8  Peere  Williams,  315,  316; 
Salkeld  v.  Vernon,  1  Edra,  64. 

The  correct  doctrine  l>oth  upon  principle 
and  authority  was  stated  by  tlie  Supreme 
Court  of  Michigan  in  Renard  v.  Clink,  91 
Mich.  1,  8,  51  N.  W.  69%  693,  30  Am.  St  Rep. 
458:  "While  It  Is  a  general  rule  that  eq- 
uity will  not  relieve  against  a  mistake  of 
law,  this  rule  is  not  universal.  Where  par- 
ties with  knowledge  of  the  facts  and  with- 
out any  Inequitable  incidents  have  made  an 
agreement  or  other  Instrument  as  they  In- 
tended it  should  be,  and  the  writing  express- 
es the  transaction  as  it  was  intended  and  de- 
signed to  be  made,  equity  will  not  allow  a 
defence  or  grant  a  reformation  or  rescission, 
although  one  of  the  parties  was  mistaken 
or  misconceived  its  legal  meaning,  scope  or 
effect  •  •  •  But  where  a  person  is  ig- 
norant or  mistaken  with  respect  to  Ids  own 
antecedent  and  existing  legal  rights,  inter- 
ests or  estates,  and  enters  into  some  transac- 
tion, the  legal  scope  and  operation  of  which 
he  appreciates  and  understands,  for  the  pur- 
pose of  affecting  those  assumed  rights.  In- 
terests or  estates,  equity  will  grant  its  re- 
lief, defensive  or  affirmative,  treating  the 
mistake  as  analogous  to,  if  not  Identical 
with,  a  mistake  of  fact."  And  this  state- 
ment by  the  court  Is  amply  supported  by  a 
full  and  apt  citation  of  cases. 

The  approved  text-writers  have  taken  the 
same  view.  Kerr  (Accident  and  Mistake  [4th 
Ed.]  467)  thus  sums  up  his  treatment  of  the 
subject:  "When  therefore  a.  man,  through 
misapprehension  or  mistake  of  the  law,  parts 
with  or  gives  up  a  private  right  of  property 
or  assumes  obligations  upon  grounds  upon 
which  he  would  not  have  acted  but  for  such 
misapprehension,  fc  court  of  equity  may  grant 
relief  If  under  the  general  circumstances  of 
the  case  it  is  satisfied  that  the  party  benefit- 
ed by  the  mistake  cannot  in  conscience  re- 
tain the  benefit  or  advantage  so  acquired." 
Pomeroy,  In  his  treatise  on  Equity  Jurispru- 
dence, after  an  elaborate  discussion  of  the 
question  in  the  light  of  the  decided  cases, 
lays  down  substantially  the  same  proposition 
in  language  which  has  been  cited  and  ap- 
proved in  many  of  the  decisions  already  re- 
ferred to.  2  Pomeroy,  Eq.  Jur.  {  849.  And 
see  further  the  note  to  1  Story,  Eq.  Jur.  | 
HI. 

These  principles  are  decisive  of  the  pres- 
ent contention.  As  to  this  point  the  bill,  re- 
duced to  its  lowest  terms,  presents  the  ques- 
tion whether  one  who  has  innocently  left  in 
the  hands  of  trustees  money,  being  a  part  of 
the  trust  fund,  to  which  he  was  legally  enti- 
tled and  the  payment  of  which  he  could  have 
enforced,  and  in  consideration  thereof  has  re- 
ceived from  the  trustees  merely  a  void  prom- 
ise that  it  shall  be  paid  to  him  from  the  trust 
estate  in  future^  with  Interest  at  ajlxed  ^t|^ 
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v^htch  promise  both  he  and  the  trustees  be- 
lieved to  be  valid  and  binding,  aAd  who 
thereupon  has  given  to  them  a  release  and 
discharge  rminlng  both  to  them  and  to  the 
trust  estate,  from  all  liability  except  npon 
the  void  promise,  can  npon  discovering  the 
Invalidity  of  the  promise  avoid  or  rescind  his 
release  and  obtain  the  money  or  the  part  of 
the  trust  fund  which  was  his  rightful  dne, 
It  appearing  that  the  trust  estate  has  part- 
ed with  nothing  of  value  in  or  by  reason  of 
the  transaction  and  that  the  only  effect  of 
refusing  the  relief  asked  for  will  be  to  de- 
prive him  of  the  money  to  which  he  had  the 
lawful  right,  and  which  all  parties  supposed 
that  they  had  secured  to  him  by  what  they 
had  done,  and  correspondingly  to  enrich  the 
trust  fund  at  his  expense  and  to  secure  to 
the  beneficiaries  in  remainder  a  large  amount 
of  money  to  which  they  had  no  dalm  and  to 
which  it  never  was  Intended  or  Imagined  by 
themselveB  or  anybody  else  that  they  should 
acquire  any  claim.  The  bare  statement  of 
this  question  la  enough.  We  are  led  Irresist- 
ibly to  the  conclusion  that  the  demurrer 
cannot  be  sustained  upon  this  ground. 

Nor  can  these  remaindermen  derive  any 
benefit  from  such  cases  as  Tuttle  v.  First 
National  Bank  of  Greenfield,  187  Mass.  633, 
73  N.  B.  660,  105  Am.  St  Rep.  420,  Lorlng 
T.  Brodle,  134  Mass.  453,  Dunham  v.  Blood 
(Jan.  4,  1911)  93  N.  E.  804,  or  the  decision 
In  which  one  who  has  made  an  unauthorized 
-loan  to  a  city  or  town  has  been  denied  re- 
covery either  upon  the  Invalid  note  which 
he  has  taken  or  upon  the  money  counts  by 
proof  that  the  money  had  been  applied  to  the 
use  of  the  town.  The  case  at  bar  differs 
from  those  cases  In  the  fact  that  here  there 
was  not  an  unauthorized  loan  to  the  trustees 
which  created  no  UabllKy  against  the  trust 
estate,  but  there  was  an  antecedent  liability 
of  the  trust  estate  to  the  plalntUF  which  he 
might  have  recovered  from  that  estate  by 
appropriate  proceedings  and  which  never  has 
been  paid.  If  he  had  given  no  release,  the 
fact  that  he  had  accepted  a  void  note  for  the 
amount  that  was  due  to  him  would  not  have 
prevented  him  from  enforcing  the  original 
obligation.  Iieonard  v.  First  Congregational 
Church,  2  Cnsh.  462,  464;  SmaU  v.  Franklin 
Mining  Co.,  99  Mass.  277 ;  Weddlgon  v.  Bos- 
ton Elastic  Fiber  Cto.,  100  Mass.  422;  Na- 
tional Granite  Bank  v.  Tyndale,  176  Mass. 
647,  57  N.  B.  1022,  51  L.  R.  A.  447;  Central 
National  Bank  v.  Copp,  184  Mass.  328,  63 
N.  B.  334.  Nothlhg  now  stands  In  his  way 
but  the  release  which  it  Is  the  object  of  his 
bUl  to  set  aside.  That  differentiates  the  case, 
from  the  decisions  upon  which  the  remain- 
dermen rely.  Of  course,  so  far  as  the  en- 
forcement against  the  trustees  of  the  note 
bearing  a  fixed  rate  of  Interest  was  concern- 
ed, the  plaintiff  did  stand  in  a  position  simi- 
lar to  that  of  the  plaintiffs  In  the  actions  re- 
ferred to.  That  is  the  reason  of  the  lan- 
guage used  in  the  opinion  of  the  court  In 


I  Warren  t.  Pazolt,  203  MAss.  S28,  89  N.  B. 
381,  in  speaking  of  the  transaction  as  a  loan 
of  money  upon  the  note.  Bat  that  was  said 
with  reference  merely  to  the  note  Itself  and 
Its  enforcement  against  the  trust  estate,  and 
not  with  reference  at  all  to  the  question  now 
considered.  Whether  the  trustees  could  be 
held  personally  liable  npon  the  note  need  not 
be  considered. 

We  do  not  doubt  that  the  bill  presents  a 
proper  case  for  relief  in  equity.  There  needs 
no  discussion  or  citation  of  authorities  to 
show  thla  That  there  may  have  been  a  par- 
tial consideration  for  the  giving  of  the  re- 
lease In  the  comparatively  small  amount 
paid  In  cash  at  the  same  time  that  the  note 
for  a  much  larger  amount  was  delivered  does 
not  under  the  circumstances  make  it  impos- 
sible to  give  relief.  Johnson  v.  Johnson,  3 
B.  &  P.  162.  Nor  does  the  blU  show  that  It 
will  be  Impossible  upon  rescission  to  put  the 
parties  In  statu  quo,  as  in  Clarke  v.  Dickson, 
E.  B.  &  B.  148.  it  was  not  necessary  to 
offer  to  return  the  money  which  the  plalntifC 
has  received.  What  was  paid  at  and  before 
the  giving  of  the  release  was  rightly  paid 
upon  his  original  demand;  what  has  been 
paid  upon  the  note  should  In  equity  be  ap- 
plied upon  the  same  demand.  He|need  not 
go  through  the  vain  ceremony  of  repaying  or 
offering  to  repay  these  sums,  when  it  at 
once  would  become  the  duty  of  the  trustees 
to  return  to  him  the  amount  of  these  pay- 
ments with  a  much  larger  additional  siun. 
And  see  Beauchamp  v.  Winn,  L.  R.  6  H.  L. 
223,  232;  Long  v.  Athol,  198  Mass.  497,  506, 
82  N.  B.  665,  17  L.  R.  A.  (N.  S.)  96;  O'Shea 
V.  Vaughn,  201  Mass.  412,  422,  87  N.  B.  616. 
et  seq. 

There  Is  no  ground  npon  which  the  demur- 
rer can  be  sustained.  What  has  been  said 
upon  the  demurrer  covers  most  of  the  points 
that  have  been  raised  upon  the  merits. 

Upon  careful  examination  of  the  evidence, 
we  are  of  opinion  that  all  the  findings  of 
fact  made  by  the  single  justice  must  stand. 
In  view  of  the  relations  between  the  parties 
tmd  the  existing  circumstances,  we  doubt 
whether  any  contrary  findings  qould  have 
been  supported. 

There  is  nothing  In  the  transactions  relat- 
ing to  the  Carney  Building  to  prevent  giving 
to  the  plaintiff  the  relief  for  which  he  asks. 
That  was  an  Independent  matter,  which  has 
been  fully  heard,  and  it  has  been  found  that 
the  trustees  are  not  liable  to  the  cestuls  que 
trust  by  reason  thereof.  Warren  v.  Pazolt. 
208  Mass.  328,  89  N.  B.  881.  Certainly  we 
cannot  hold  them  Indirectly  for  what  it  has 
been  held  does  not  impose  upon  them  any 
liability.  Nor  can  we  make  the  plaintiff  suf- 
fer as  a  beneficiary  for  the  errors  of  judg- 
ment in  which  he  has  shared  as  a  trustee, 
but  for  which  neither  he  nor  the  other  trus- 
tees are  to  be  held  liable  aa  trustees. 

We  do  not  deem  it  desirable  to  dlscnss  fur- 
ther the  considerations  which  have  been  sag- 
Digitized  by  VjVJVJV  IC 
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tested  by  the  Ingeanlty  of  connsel.  We  bave 
wdghed  carefully  all  the  argunients  that 
bare  been  addressed  to  us  In  behalf  of  these 
defendants  and  have  examined  all  the  deci- 
sions to  which  they  have  referred  us,,  al- 
though all  of  these  hare  not  been  cited.  .  We 
hare  found  nothing  to  lead  our  minds  to  a 
different  conclusion  from  that  which  we  have 
reached,  or  that  can  prevail  against  the  man- 
ifest equities  In  favor  of  the  plaintiff.  A 
decree  must  be  entered  for  the  plaintiff  as 
prayed  for,  with  costs  against  the  Interven- 
ing defendants. 
So  ordered. 


(m 


est) 
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(Supreme  Judicial  Court  of  Sfassachasetts. 
Middlesex.     Jan.  6,  1911.) 

1.  NEOUGENOS    (I    98*)— CONTKIBTJTOBT    N»0- 
LIGBTTCB— IMPUTID    NBOLIOBNCK. 

Where  plaintiff's  intestate  was  injnred 
throaffh  the  negligence  of  a  penon  with  wbotn 
he  was  riding  as  gnest  and  of  a  third  person, 
the  negligence  of  the  driver  was  not  Impntable 
to  intestate,  if  in  the  exercise  of  due  care. 

[E!d.  Note. — For  other  cases,  see  NeKligence, 
Cent  Dig.  ff  147-160;    Dec  Dig.  i  93.*] 

2.  APPEAt  AND  Error   (|  ITS')  —  Rkvi«w — 
QcnsnoiTS  Not  Raised  iw  Trial  Coitbt. 

Where,  In  an  action  for  injaries  to  one 
through  the  concurrent  negligence  of  defendant 
and  of  a  third  person,  with  whom  the  person 
injnred  was  riding  in  an  antomoblle  as  a  guest, 
the  only  requests  for  instructions  by  defend- 
ant presented  the  doctrine  of  imputed  nei^li- 
gence,  the  point  that  under  St.  1903,  c.  473,  §i 
4.  a,  requiring  every  driver  for  bite  of  an  auto- 
mobile to  be  licensed,  the  person  injured  was 
negligent,  because  the  driver  had  no  license, 
was  not  pi'psented,  and  would  not  be  considered 
on  exceptions. 

[GU.  Note.— For  othev  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  1079-1120;  Dec.  Dig.  | 
173.*] 

Exertions  from  Superior  Court,  Middlesex 
County;    Daniel  W.  Bond,  Judge; 

Action  by  William  R.  Llttlefleld,  adminis- 
trator of  William  H.  Llttlefleld,  deceased, 
against  John  Rae  Oilman.  There  was  a  ver- 
dict for  plaintiff,  and  defendant  brings  ex- 
ceptions.    Exceptions  orermled. 

Francis  Hurtubls,  Jr.,  and  G.  H.  Power, 
for  plaintiff.  J.  C.  &  T.  J.  Hammond,  H.  W. 
Nason,  and  T.  W.  Proctor,  for  defendant 

RUGO,  J.  This  is  an  action  of  tort  to  re- 
cover damages  for  the  conscious  suffering  of 
one  William  H.  Llttlefleld  which  resulted 
from  the  collision  of  an  automob&e  driven  by 
the  defendant  with  that  operated  by  one 
Murphy.  The  deceased  was  riding  with  Mur- 
phy as  Ids  guest,  and  there  was  evidence 
from  which  it  might  have  been  found  that 
the  injuries  were  caused  by  the  concurrent 
negligence  of  the  defendant  and  Murphy. 
The  latter  was  employed  as  a  repair  man  at 
a  garage,  and  although  not  licensed  as  a 


chanffeur  was  driving  the  automobile  on  the' 
business  of  his  employer.  The  only  excep- 
tion, not  now  waived,  was  to  the  refusal  of 
the  superior  court  to  rule  that  "if  the  Jury 
find  that  the  driver  was  negligent  in  driv- 
ing the  automobile  in  which  Littiefleld  was 
riding  and  such  negligence  was  a  contribu- 
tory cause  of  the  accident,  then  the  plaintiff 
is  bound  by  such  negligence  and  cannot  re- 
cover." This  request  Is  directly  contrary  to 
the  law  as  laid  down  in  Shultz  v.  Old  Col- 
ony Street  Ry.  Co.,  193  Mass.  309,  79  N.  B.. 
873,  8  Ll  R.  A.  (N.  S.)  597,  118  Am,  St  Rep. 
602,  and  the  several  cases  following  it  to  the 
effect  that  the  negligence  of  the  driver  of  a 
yehlcle  is  not  ordinarily  to  be  imputed  to  one 
riding  merely  as  guest,  who  is  himself  in  the 
exercise  of  due  care.  The  instructions  given 
were  clear  and  ample  la  accordance  with  this 
principle.  It  is  now  argued  in  support  of  the 
eixceptlon  that  because  St  1903,  c.  473,  (} 
4  and  B,  required  every  driver  for  hire  of  an 
automobile  to  be  licensed  and  display  a  dls- 
tlngnisblng  number  or  mark  while  acting  as 
such  driver  and  as  Murphy  had  no  snch  li- 
cense, the  deceased  must  be  held  as  matter  of ' 
law  to  have  been  negligent,  and  reliance  Is 
placed  on  Dudley  v.  Northampton  St.  Ry.  Co., 
202  Mass.  448.  89  N.  E.  25,  23  L.>  R.  A.  (N.  8.) 
561,  and  Feeley  v.  Melrose,  205  Mass.  829. 
91  N.  B.  806,  27  L  R.  A-  (N.  S.)  1156.  Thla 
point  was  not  called  to  the  attention  of  the 
superior  court  by  nor  was  It  within  the  scope 
of  the  prayer  presented  by  the  defendant 
The  only  question  it  fairly  opened  to  consid- 
eration was  the  doctrine  of  imputed  negli- 
gence. As  to  this  subject  the  request  was 
properly  refused  and  accurate  Instructions 
were  given. 
Exceptions  overruled. 


(107  Mask  tm 
COMMONWEALTH   T.   JORDAN.' 

(Supreme  Judicial  Court  of  Massachusetts,  ' 
Middlesex.     Jan.  8,  1911.) 

1.   IlfDIOTMKNT   AWD  INKJBMATION    (J    121*)  —  ' 

Discovert— Bnx  or  pABnoui.AKs— Disobk- 

TIOH  or  COCBT. 

In  a  homicide  case,  a  motion  made  by  de- 
fendant on  return  of  the  Indictment,  and  be- 
fore he  pleaded  to  It,  that  the  district  attor- 
ney be  ordered  to  furnish  him  with  a  copy  of 
the  autopsy,  and  of  the  alleged  confession  made 
bv  defendant  to  the  police,  with  a  transcript  of 
the  evidence  on  which  the  grand  jury  found 
the  Indictment  and  to  afford  defntdanfs  at- 
torneys an  opportunity  to  inspect  all  weapons 
and  other  exhibits  and  things  in  the  district 
attorney's  possession,  and  also  that  the  district 
attorney  be  ordered  to  furnish  certain  physi- 
cians portions  of  the  body  taken  at  the  time 
of  the  autopsy,  was  not  a  motion  for  a  bill 
of  particulars,  but  an  attempt  to  compel  the 
commonwealth  to  disclose  its  evidence,  in  part, 
at  least;  and  It  was  within  the  discretion  m 
the  court  to  grant  or  refuse  it    - 

[EM.  Note.— For  other  esses,  see  Indictment 
and  Informatiott,  Cent  Dig.  H  316-820;    Dee. 
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2.  Ihdictmewt  AHb  IirroRUAnon  (|  121«)  — 
"BiLi,  OF  Pabtioulabo"— OmcB— Form. 
The  office  of  a  "bill  of  jMurticalan"  is  not 
to  compel  the  conunonwealth  to  diadose  ita 
evidence,  but  to  give  defendant  8ucb  informa- 
tion, in  addition  to  that  contained  in  the  com- 
plaint or  indictment  regarding  the  crime  chara^ 
ed,  aa  law  and  justice  require  that  be  should 
have  in  order  to  safeguara  his  constitutional 
rights,  and  to  enable  him  to  fully  understand 
the  crime,  and  to  prepare  his  defense;  and  it 
should  appear  that  without  the  desired  infor- 
ma^n  justice  may  not  be  done. 

[lid.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  is  316-320;  Dec 
Dig.  {  121.* 

For  other  definitions,  see  Words  and  Fhraaes, 
vol.  1,  pp.  795-797;   voL  8,  p.  7590.] 
&  HouioiDK  (I  2o8»)— DisoovEBT— AxrroPST— 

BlOHT  OF  DEFENDART  TO  COPT. 

Thi're  is  no  statute  requiring  the  district 
attorney  to  furnish  one  accused  of  homicide 
with  a  copy  of  the  antopsy,  though  he  may  do 
so  if  he  sees  fit 

[Eld.   Note.— For  other  cases,   see   Homicide, 
Cent  Dig.  i  553;    Dec.  Dig.  I  25&*1 
4,  HOUIOZOK  ({   135*)  —  Mdbdkb— iNDICnOENT 
'      — ESSENTIAI,    BLEHENTB    OF   CRIME. 

Under  Key.  Laws,  c.  218,  g  21,  providing 
that  the  means  by  which  a  crime  is  commit- 
ted need  not  be  alleged  in  the  indictment,  un- 
less they  are  an  essential  element  of  the  crime, 
an  indictment  for  murder  need  not  allege  the 
means  by  which  the  murder  was  committed; 
such  means  not  constituting  an  essential  part 
of  the  crime. 

[Ed.  Note. — ^For  other  cases,  see  Homicide, 
Cent.  Dig.  §1  215-223;    Dec.  Dig.  g  135.*] 

5^  Indictment  and  Infobmatiow  (g  56*)— 
Constitutional  LiAW  (gg  250,  265*)— Mub- 
OKB  —  Indictment  —  Stjfficienct  —  Stat- 

tJTB»— Co  NBTITDTION  ALITT. 

Since  Jlev.  Lawa,  c  218,  {  39,  gives  ac- 
cused an  absolute  right  to  such  particulars  as 
it  may  lie  necessary  for  him  to  nave  in  order 
to  prepare  his  defense,  his  constitutional  rights 
are  fully  protected:  and  hence  such  chapter, 
which  prescribes  a  form  of  indictment  for  mur- 
der, without  requiring  a  particular  description 
of  the  manner  in  which  and  the  means  by 
which  the  crime  was  committed,  does  not  violate 
Declaration  of  Rights,  art  12,  providing  that 
n*  subject  shall  he  held  to  answer  for  any 
crime,  unleas  the  same  is  fully  and  plainly,  etc., 
ascribed  to  him,  or  Const  tl.  S.  Amend.  S, 
providing  that  no  person  shall  be  deprived  of 
life,  etc.,  withont  due  process  of  law,  or  Const 
U.  S.  Amend.  14,  prohibiting  any  state  from 
depriving  any  person  of  life,  etc,  without  due 
process  of  law,  or  denying  to  any  person  the 
equal  protection  of  the  laws,  etc. 

[Eid.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Die.  gg  175,  176;  Dec 
Dig.  g  56;*  ConstituHonal  Law,  Cent.  Dig.  ig 
711-718,  755;  Dec  Dig.  gg  250,  265.*] 

&  Grand  Jubt  (|  8*)  —  Sklbotion— Ibbbou- 
I.  i.ABrnEB. 

An  irregularity  in  submitting  the  lists  of 
JnroiB  from  which  grand  jurors  were  to  be 
drawn  to  the  voters  of  certain  towns  did  not 
affect  the  lists,  where  the  voters  voted  to  accept 
them. 

[EM.  Note. — SV>r  other  cases,  see  Grand  Jury, 
Cent  Dig.  gg  16-20;   Dec.  Dig.  g  8.*] 

7.  Gband  Jubt  (g  8*)  —  Summonino— Lists— 
FII.ING— Statutobt  Pbovmions; 
'  The  provisions  of  St  1907,  c.  848,  g  5, 
requiring  the  selectmen  to  file  with  the  town 
clerk  and  the  derk  and  assistant  clerk  of  the 
Snpreme  Judicial  Court  or  superior  .conrt  lists 
of  Jurora,   are   directory,   and   not  mandatory. 


and  failure  to  comply  therewith  does  not  affect 
the  lists,  since  such  failure  conld  not  affect  the 
qualifications  of  the  jurors,  the  preparation  of 
the  lists,  or  the  constitution  of  the  jury  as  final- 
ly determined. 

[ISd.  Note.— For  other  cases,  see  Grand  Jury, 
Cent  Dig.  gg  16-20 ;    Dec  Dig.  g  &•] 

8.  Gband  Jubt  (g  5*)  —  Jubobs— iBSEauLARi- 

TIEB— PBEBENTMBKT— VaLIDITT. 

Where  one  drawn  as  a  juror  thereafter 
moved  from  the  town  before  the  finding  of  the 
indictment,  and  his  sitting  on  the  grand  jury 
was  irregular,  but  it  did  not  appear  that  hie 
was  disqualified,  the  presentment  was  valid. 

[Eld.  Note.— £V>r  other  cases,  see  Grand  Jury, 
Cent  Dig.  i  15;   Dec  Dig.  g  5.*] 

9.  Cbiminai.  Law  (g  439*)— BviDKNOifr— Med- 
ical Books. 

Medical  books  are  not  admissible  in  evi- 
dence for  the  purpose  of  showing  the  views  en- 
tertained by  tiieir  authors  regaxdins  the  mat- 
ters in  dispute. 

[S<d.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  g  1025;    Dec.  Dig.  g  439.*] 

10.  Homicide  (§  15*)— Mukdkb. 

The  exact  manner  In  which  defendant  kill- 
ed deceased  was  immaterial,  and  that  It  was 
impossible  to  determine  the  exact  way  in  which 
she  was  killed  would  not  acquit  defendant, 
provided  the  act  of  killing  constituted  otherwiss 
a  crime. 

[Ed.  Note.— For  other  cases,  see  Homldde, 
Cent  Dig.  f  21;   Dec.  Dig.  g  16.*] 

11.  Cbiminal  Law  (g  966*)— New  Tbiai^-In- 
sanitt  op  Jubob— Bdbden  or  Pboof. 

An  accused,  claiming  that  one  of  the  jnrora 
was  insane  during  the  trial  and  when  the  ver- 
dict was  rendered,  had  the  burden  of  proving 
the  same  by  a  fair  preponderance  of  the  whole 
testimony,  and  not  beyond  reasonable  doubt: 
the  rules  relating  to  criminal  practice  and 
pleading  not  applying. 

[Eid.  Note.— For  other  cases,  see  Criminal  Lsw, 
Cent  Dig.  g  2385;   Dec  Dig.  g  956.*] 

12.  Criminal  Law  (1956*)— New  TbiaIt-Ih- 
banitt  of  Jubob—Bvidencb. 

Evidence  held  to  support  a  finding  that  a 
juror  in  a  criminal  case  was  sane  during  tho 
trial  and  when  the  verdict  was  rendered. 

[EM.  Note. — EV>r  other  cases,  see  Criminal  Law, 
Cent  Dig.  I  2386;  Dec  Dig.  g  956.*] 

Exceptions  from  Superior  Court,  Middle- 
sex Gonnty;  Wm.  B.  Stevens  and  Charles  U. 
Bell,  Judges. 

Chester  S.  Jordan  was  convicted  of  mor- 
der,  and  excepts,  and  also  appeals  from  an 
order  sustaining  a  demurrer  to  his  plea  to 
the  jurisdiction.  Order  sustaining  demurrer 
affirmed,  and  exceptions  overruled. 

John  J.  Higglns,  Dist  Atty.,  for  the  Oom- 
monwealth,  C.  W.  Bartlett,  H.  H.  Pratt, 
J.  S.  SuIUvan,  and  A.  T.  Smith,  for  defend- 
ant. 

MORTON,  J.  This  was  an  indictment  for 
the  murder  by  the  defendant  of  one  Honoia 
C.  Jordan,  who  was  his  wife.  There  was  a 
verdict  of  guilty  of  murder  in  the  first  de- 
gree, and  the  case  is  here  on  the  defendant's 
exceptions  and  on  his  appeal  from  an  order 
sustaining  a  demurrer  to  a  plea  to  the  juris- 
diction. There  are  two  bills  of  excepticms, 
the  first  relating  to  matters  arising  at  and 
during  the  trial  and  prior  thereto,  and  the 
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athet  to  matters  arising  at  the  bearing  on 
the  motion  for  a  new  trial. 

We  take  up  first  the  first  bill  of  ezcei>- 
tions,  and  shall  consider  the  various  excep- 
tions so  far  as  practicable  In  the  order  In 
which  they  were  taken. 

Up<»  the  rettim  of  the  Indictment  and  be- 
fore the  defoidant  had  pleaded  to  it  he  made 
a  motion  that  the  district  attorney  be  order- 
ed to  furnish  him  with  a  copy  of  the  autop- 
sy made  by  Thomas  M.  Durell,  M.  D.,  the 
medical  examiner,  and  of  the  alleged  confes- 
sion by  the  defendant  to  the  police  officers  of 
Boeton;  also  that  be  be  ordered  to  furnish 
bis  attorneys  with  the  names  of  all  of  the 
witnesses  summoned  before  the  grand  Jury 
when  the  Indictment  was  found,  and  with  a 
transcript  of  the  evidence  upon  which  the 
grand  jury  found  the  indictment,  and  to  af- 
ford tbem  an  opportunity  to  Inspect  all 
weapons  and  other  exhibits  and  things  in  the 
possession  of  the  district  attorney;  and, 
lastly,  that  he  be  ordered  to  furnish  to  cer- 
tain physicians  designated  by  him  portions 
of  the  body  taken  at  the  time  of  the  autopsy 
by  the  medical  examiner.  Before  the  hear- 
ing upon  the  motion  the  district  attorney  In 
accordance  with  the  practice  which  prevails 
bete  (Commonwealth  v.  Edwards,  4  Gray,  1) 
famished  the  defendant  with  a  list  of  the 
witnesses  before  the  grand  Jury,  but  declined 
to  do  any  of  the  other  things  specified  in 
the  motion.  At  the  hearing  the  motion  was 
dmled  except  as  to  the  list  of  witnesses 
before  the  grand  Jury  which  the  district  at- 
torney had  already  furnished  to  the  defend- 
ant As  to  that  It  was  granted.  The  de- 
fendant excepted  to  the  refusal  to  allow  the 
motion  In  respect  to  the  other  particulars 
specified.  As  to  those  matters  It  Is  plain, 
we  think,  that  It  was  within  the  discretion 
of  the  court  to  grant  or  refuse  the  motion. 
The  motion  was  not  in  any  Just  or  proper 
sense  a  motion  fOr  a  bill  of  particulars,  but 
was  rather  an  attempt  (we  do  not  use  the 
word  "attempt"  in  any  invidious  sense)  to 
compel  the  commonwealth  to  disclose  in  part 
at  least  the  evidence  on  which  It  relied. 
There  is  no  rule  of  law  which  requires  the 
commonwealth  to  do  that  or  which  gives  a 
defendant  the  right  to  ask  it  So  far  as  the 
Information  specified,  or  any  other  informa- 
tion in  the  i)os8e8slon  of  the  commonwealth, 
was  necessary  in  order  to  enable  the  defend- 
ant to  understand  the  nature  of  the  crime 
with  which  be  was  charged  and  to  prepare 
his  defoise,  he  was  entitled  to  have  it  fur- 
nished to  him  In  the  shape  of  a  bill  of  par- 
ttculars,  upon  a  proper  motion  to  that  effect 
But  as  we  have  said,  this  was  not  such  a 
motion.  The  office  of  a  bill  of  particulars 
Is  not  to  compel  the  commonwealth  to  dis- 
close its  evidence  but  to  give  the  defendant 
such  information  in  addition  to  that  con- 
tained in  the  complaint  or  Indictment  in  re- 
gard to  the  crime  with  which  he  is  charged 
as  law  and  Justice  require  that  he  should 
have  in  order  to  safeguard  bis  constitutional 
HAS8.DSC.92-96  N.B.— 23 


rights  and  to  enable  him  fully  to  understand 
the  crime  with  which  he  is  charged  and  to 
prepare  his  defense.  Undue  stress  should 
not  be  laid  upon  the  form  of  the  motion,  but 
it  should  at  least  appear  that  without  the  In- 
formation which  is  desired  Justice  will  not  or 
may  not  be  done.  See  C!om.  ▼.  Snelllng,  IS 
Pick.  821.  There  is  no  statutory  provision 
requiring  the  district  attorney  to  furnish  the 
defendant  with  a  copy  of  tiie  autopsy,  though 
of  course  he  can  do  so  if  he  sees  fit  Rev. 
Laws,  c.  24,  {  10.  In  the  present  case,  even  if 
we  assume  in  favor  of  the  defendant  without 
BO  deciding,  that  we  have  power  to  revise  the 
action  of  the  snperlor  court  we  discover 
nothing  that  should  lead  us  to  do  so.  This 
exception  must  therefore  be  overruled. 

At  the  same  time  that  the  defendant  filed 
the  motion  which  we  have  been  considering, 
he  also  filed  a  motion  to  quash  the  indict- 
ment on  the  ground  that  the  alleged  ofTense 
was  not  fully,  plainly,  formally  and-  substan- 
tially described,  or  described  In  such  a  man- 
ner as  to  apprise  the  defendant  of  the  exact 
nature  and  cause  of  the  offense  Intended  to 
be  charged,  or  to  enable  him  to  avail  himself 
of  his  conviction  or  acquittal  in  a  further 
prosecution  for  the  same  crime,  or  to  Inform 
the  court  of  the  facts  alleged,  so  that  it 
could  decide  whether  they  were  sufficient  to 
support  a  verdict  if  one  was  rendered  against 
the  defendant  and  also  on  the  ground  that 
Rev.  Laws,  c.  218,  under  which  the  indict- 
ment was  drawn,  was  unconstitutional  and 
void  under  article  12  of  the  Massachusetts 
Declaration  of  Rights  and  articles  5  and  14 
of  the  amendments  to  the  CJonstltution  of  the 
United  Stotes.  The  motion  to  quash  was 
overruled  and  the  defendant  excepted.  The 
indictment  Is  in  the  form  prescribed  for 
murder  In  the  "schedule  of  Forms  of  Plead- 
ings" annexed  to  Rev.  liaws,  c.  218.  There 
is  no  count  at  common  law,  and  that  is  said 
by  the  defendant  to  distinguish  this  case 
from  other  cases  of  Indictment  for  murder  In 
which  similar '  questions  as  to  the  constitu- 
tionality of  the  statute  have  been  raised. 
It  Is  true,  as  the  defendant  contends,  that 
in  previous  cases  of  murder  there  has  been 
a  count  at  common  law  added  to  the  count 
nnder  the  statute ;  but  nevertheless  we  think 
that  the  question  as  to  the  constitutionality 
of  the  statute  must  be  regarded  as  having 
been  settled  by  previous  dedsions  in  a  varie- 
ty of  cases  In  the  afflrmatlye  and,  it  seems 
to  us,  rightly  so.  C^m.  v.  McDonald,  187 
Mass.  581,  585,  78  N.  E.  852;  Com.  v.  SneU. 
189  Mass.  12,  75  N.  B.  75,  S  L.  R.  A.  (N.  S.) 
1010 ;  Com.  T.  Sinclair,  195  Mass.  100,  80  N. 
E.  799;  Com.  v.  BaUey,  199  Mass.  685,  86 
N.  E.  857;  Com.  v.  King,  202  Mass.  379,  384, 
88  N.  B.  464.  In  Com.  v.  StorU,  177  Mass. 
339,  58  N.  E.  1021,  the  court  expressly,  de- 
clined to  give  any  countenance-  to  the  sug- 
gestion that  the  stetute  was  unconstltutionaL 
The  purpose  of  the  constitutional  provisions 
relied  on  is  to  secure  to  the  accused  such  a 
description  of  the  offense  with  which  he  la 
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charged  u  will  enable  him  fully  to  nnder- 
stasd  It  and  to  prepare  tls  defense.  Com.  t. 
Bobeitson,  162  Mass.  90,  88  N.  B.  2S.  So 
far  as  enabling  a  defendant  to  nnderstand 
the  offense  with  which  he  is  charged  Is  con- 
cerned there  can  be  no  Jast  ground  of  ob- 
jection to  the  statutory  form  of  Indictment 
If  A.  is  charged  in  an  Indictment  with  har- 
ing  at  a  certain  time  and  a  certain  place 
which  are  specified  assaulted  and  beaten  B. 
with  the  Intent  to  murder  him,  and  with  hav- 
ing by  such  assault  and  beating  killed  and 
murdered  the  said  B.,  A.  cannot  fail  to  nn- 
derstand from  the  indictment  Itself  that  the 
crime  with  which  he  is  charged  is  the  mur- 
der of  B.  at  the  time. and  place  specified. 
Allegations  as  to  how  he  killed  B.  would  not 
help  him  to  understand  any  better  the  crime 
with  which  he  Is  charged  than,  as  was  said 
In  substance  by  Wells,  J.,  In  ODm.  v.  Wood- 
ward, 102  Mass.  1S5,  160,  .a  particular  de- 
scription of  the  wound  would  help  the  de- 
fendant to  nnderstand  for  what  injury  he 
was  called  upon  to  answer.  No  question 
could  arise  as  to  the  suflQciency  of  the  facts 
alleged  to  support  a  conviction,  or  to  em- 
barrass the  defendant  If  he  should  have  oc- 
casion to  file  a  plea  of  former  conviction  or 
acquittaL  If  the  defendant  should  require 
a  more  particular  description  of  the  manner 
In  which  and  the  means  by  which  the  al- 
leged crime  was  committed  in  order  to  en- 
able him  to  prepare  his  defense,  and  the  In- 
dictment could  not  for  that  reason  be  regard- 
ed as  describing  the  crime  charged  "fully 
and  plainly,  substantially  and  formally,"  the 
statute  (Bev,  Laws,  c  218,  |  89)  gives  him 
an  absolute  right  to  such  particulars  as  it 
may  be  necessary  for  him  to  have  In  order 
to  prepare  his  defense,  and  his  constitutional 
rights  are  thus  fully  protected.  Com.  v. 
Snell,  supra;  Com.  t.  McDonald,  supra; 
Com.  ▼.  Sinclair,  supra;  Com.  v.  Bailey,  su- 
pra; Com.  V.  King,  supra.  The  means  by 
which  a  murder  is  committed  do  not  con- 
stitute an  essential  part  of  the  crime  and 
therefore  need  not  be  alleged  in  the  Indict- 
ment under  Bev.  Laws,  c.  218,  i  21.  It  is 
no  doubt  true,  as  contended  by  the  defend- 
ant, that  allegations  as  to  tlie  means  by  which 
and  the  manner  In  which  the  homicide  was 
effected  were  formerly  regarded  as  essen- 
tial to  the  validity,  of  an  indictment  for  mur- 
der. But  the  object  of  the  statute  Is  to  sim- 
plify criminal  pleading,  and  the  question  be- 
fore us  Is  whether,  In  its  efforts  to  do  so, 
the  Legislature  has  gone  so  far  as  to  in- 
fringe upon  the  constitutional  rights  of  the 
accused.  For  reasons  given  above  we  do  not 
thiiik  that  it  has.  .  It  follows  from  the  con- 
Btmctlon  and  effect  which  we  have  given  to 
the  statute  that,  as  was  said  by  the  Supreme 
Court  of  the  United  States  in  a  case  aris- 
ing under  a  somewhat  similar  statute  In 
New  Jersey';  "It  cannot  be  held  that  he  [the 
prisoner]  was  proceeded  against  under  an 
iadlctment  based  upqn  statutes  denying  him 
tba  equal  protection  of  the  laws,  or  that 


were  Ineonslstent  with  due  process  of  law 
as  prescribed  by  the  fourteenth  amendment 
of  the  Constitution  of  the  United  States,"  or, 
we  may  add,  by  the  fifth  amendmeat.  This 
exception  also  must  be  orerrnled. 

The  defendant  seasonably  filed  a  plea  to 
the  Jurisdiction  on  the  ground  that  the  grand 
Jury  which  returned  the  Indictment  was  Ir- 
regularly and  unlawfully  summoned  and  con- 
vened, in  that  In  the  towns  of  Bedford,  Wes- 
ton and  Sudbury  the  list  of  persons  prepared 
by  the  selectmen  was  unlawfully  presented 
to  and  acted  npon  by  the  voters  of  said 
towns,  and  no  lists  of  Jurors  from  whidi 
Jurors  were  to  be  drawn  were  prepared  by 
the  selectmen  of  said  towns,  and  no  Usts 
were  filed  with  either  the  town  clerk  of  said 
towns  or  with  the  derk  or  assistant  derk  of 
the  Supreme  Judicial  or  the  superior  court 
for  the  county  of  Middlesex;  and  also  by 
reason  of  the  alleged  fact  that  the  selectmen 
of  Ayer,  Framingham  and  Westford  from 
which  members  of  said  grand  Jury  were 
drawn,  had  not  filed  with  the  derk  and  as- 
sistant derk  of  the  Supreme  Judidal  and 
superior  courts  lists  of  Jurors  as  required  by 
law ;  and  that  one  Norbert  M.  English,  who 
had  been  summoned  as  a  member  of  said 
grand  Jury  from  Bedford  and  was  acting  as 
such  when  the  indictment  was  returned  was 
not  an  Inhabitant  of  Bedford,  but  of  Lex- 
ington. The  commonwealth  demurred  to 
the  plea.  The  court  sustolned  the  demurrer 
and  overruled  the  plea,  and  the  defendant 
appealed.  We  think  that  the  demurrer  was 
rightly  sustained.  There  is  nothing  to  show 
and  it  is  not  claimed  that  any  of  the  persons 
from  the  towns  of  Bedford,  Weston  and  Sud- 
bury,  or  from  the  other  towns  named  were 
personally  disqualified  or  unfit  or  Incompe- 
tent to  serve.  Although  the  plea  alleges  that 
no  lists  of  Jurors  were  prepared  by  the  8»- 
lectmen  of  the  towns  of  Bedford,  Weston 
and  Sudbury,  or  either  of  tbem,  the  affidavits 
annexed  to  the  plea  and  referred  to  in  It  and 
made  a  part  of  it  show  that  lists  were  pre- 
pared by  the  selectmen,  and  In  two  instances, 
Bedford  and  Sudbury,  were  submitted  to  and 
accepted  by  the  voters,  and  that  in  the  other, 
Weston,  a  list  was  submitted  but  not  acted 
on  by  the  voters,  by  reason  of  an  amend- 
ment to  the  law  in  the  preceding  year.  Thcrs 
is  nothing  to  show  that  venires  were  not 
regularly  issued  and  served,  or  that  the  Jo* 
rors  were  not  drawn  from  ttie  lists  prepared 
by  the  selectmen  In  the  manner  provided  by 
law,  or  that  In  preparing  the  lists  the  select* 
men  did  not  observe  the  statutory  require- 
ments In  regard  to  the  persons  placed  there- 
on. The  Irregularity  which  occurred  in  sub- 
mitting the  lists  to  the  voters  In  tlie  two 
'  towns  (tf  Bedford  and  Sudbury  could  have 
I  had  no  effect  upon  the  lists  because  the  vot- 
j  ers  voted  to  accept  them.  Nor  were  the  lists 
affected  In  the  case  of  those  towns  and  the 
I  other  towns  named  by  the  failure  of  the  se- 
I  lectmen  to  file  with  the  town  clerk  and  the 
I  cleric  and  assistant  clerk  of  the  Supreme  J\f 
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dlcial  or  superior  court  llste  <it  Jnrors  as  re- 
quired by  statute.  St  1807,  c.  348,  |  6.  Such 
failure  did  not  and  could  not  affect  In  any 
vay  the  quallficatlona  of  the  Jurors  or  the 
preparation  of  the  lists,  or  the  manner  of 
drawing  jurors,  or  the  eonstltutio&  of  the 
jury  as  finally  determined,  and  the  provl- 
sions  referred  to  must  therefore  be  regarded 
as  directory  and  not  mandatory;  in  other 
words,  although  It  no  doubt  was  expected 
that  the  scrutiny  to  which  the  lists  would  be 
thereby  subjected  would  &id  still  further  in 
the  elimination  of  objectionable  persons  from 
juries,  the  regnlrements  in  question  are  to 
be  regarded  rather  as  Incidental  than  as  fon- 
damental.  In  the  matter  of  English  it  does 
not  appear  that  the  selectmen  of  Bedford 
knew  when  English  was  drawn  as  a  juror 
from  that  town  that  he  had  removed  to  Lex- 
ington, if  indeed  he  had.  The  allegation  of 
the  plea  is  that  at  the  tlm»  of  the  finding 
and  return  of  the  indictment  he  was  not  an 
Inhabitant  of  Bedford,  nor  that  at  the  time 
when  he  was  drawn  he  was  not  an  inhabit- 
ant of  Bedford.  If  he  was  an  inhabitant  of 
Bedford  when  drawn  it  would  seem  that  that 
was  enough,  and  that  his  subsequent  remov- 
al before  tbe  finding  and  retom  of  the  in- 
dictment did  not  disqualify  him  from  acting 
with  the  grand  Jury.  But  however  that  may 
be,  and  even  if  his  action  in  sitting  on  ttie 
grand  jury  after  his  removal  to  Lextngton 
was  irregular  and  improper,  the  case  comes 
clearly  within  the  principle  laid  down  in 
Com.  V.  Brown,  147  Mass.  585,  695,  18  N.  K. 
887,  1  Xj.  tt.  A.  620,  9  Am.  St  Rep.  736,  where 
one  whose  name  had  beien  ordered  by  a  vote 
of  the  town  to  be  stricken  from  the  list  was 
nevertheless  drawn  as  a  juror  by  the  sdect- 
men  and  returned  to  court  as  such  and  was 
Bwom  as  one  of  the  grand  jury  and  acted 
with  them  in  their  deliberations  and  the  re- 
turn of  the  indictment  It  was  held  that  as 
tb»e  was  nothbtg  to  show  that  he  was  dls- 
qualifled,  or  that  his  being  drawn  was  any- 
thing more  than  an  irregularity,  a  ruling  of 
the  trial  court  that  the  presentment  was  val- 
id was  correct  Bee,  also,  Com.  v.  Moran, 
130  Mass.  281 ;  Com.  v.  Parker,  2  Pick.  550; 
Amherst  v.  Hadley,  1  Pick.  38. 

What  we  have  said  in  regard  to  the  matter 
of  filing  lists  with  the  clerk  or  assistant 
elerk  of  the  Supreme  Judicial  and  superior 
courts  applies  to  the  case  of  the  juror  Wal- 
lace from  Framlngham,  whom  the  defendant 
contended  he  had  a  right  to  challenge  for 
cause,  since  It  appeared  that  the  list  pre- 
pared by  the'  selectmm  of  Framlngham,  up- 
on which  was  bis  name,  had  not  been  filed 
with  the  clerk  of  the  Supreme  Judicial  Court 
or  with  the  clerk  of  the  superior  court  with- 
in the  time  required  by  law,  it  appearing 
that  the  list  should  have  been  filed  on  or  be- 
fore the  1st  day  of  August  1008,  but  was  not 
in  fact  filed  until  the  18th  day  of  April, 
1909;  The  court  ruled  that  the  failure  to 
file  the  list  was  not  cause  for  challenge,  and 
*be  dtfendant  excepted.    Thereupon  the  ju- 


ror was  peremptorily  challenged  by  the  de- 
fendant, and  it  appeared  that  when  the  panel 
was  completed  the  defendant  had  not  ex- 
hausted his  peremptory  challenges.  We 
doubt  whether  it  can  be  said  as  contended 
by  the  commonwealth^  that  the  defendant 
was  not  harmed  by  the  ruling.  But  however 
tSiat  may  be,  we  ttitnir  that  for  reasons  pre- 
viously stated  in  tiie  case  of  the  juror  Eng- 
lish the  ruling  was  right  It  follows  that 
the  order  sustaining  the  demurrer  and  over- 
ruling the  plea  ihust  be  afilrmed,  and  the  ex- 
ception to  the  ruling  in  regard  to  the  Juror 
Wallace  must  be  overruled. 

Certain  exceptions  which  were  taken  to 
the  admission  of  certain  evidence  have  been 
waived,  and  therefore  need  not  be  consider- 
ed. Other  exceptions  to  the  admission  of  ev- 
idence have  not  been  waived,  and  are  relied 
on,  and  we  proceed  to  consider  them.  There 
was  evidence  ttiat  the  head  had  been  severed 
from  tbib  body  by  two  cnts,  obe  in  the  back  of 
the  neck  and  the  other  in  the  throat  in  front 
severing  the  arteries.  It  was  in  dispute 
whether  the  cut  in  the  throat  was  made  be- 
fore or  after  death.  One  of  the  things  re- 
lied on  by  the  defendant  t^>  show  that  the 
cut  was  made  after  death  and  therefore  was 
not  a  cause  of  death  was  that  it  was  what 
was  termed  "inverted.'^  In  the  course  of 
the  cross-examination  by  the  defendant  Of 
Dr.  Dardl,  the  medical  examiner  for  the 
first  district  of  Middlesex  couhtr,  he  was  ask- 
ed, counsel  at  the  time  holding  in  his  hadd  a 
book  from  which  iie  was  apparently  fram- 
ing the  question,  "If  Professor  Balch  of  the 
Albany  Medical  School  said  that  the  inverted 
edge- was  evidence  of  a  cut  after  death,  would 
that  change  the  ofriniob  whidi  you  now  ex- 
press that  the  {cut]  may  be  ante  mortem?" 
Upon  objection  by  the  district-  attorney  Ae 
question  was  excluded  and  tlie  defendant  ex> 
cepted.  The  question,  thougb  put  perhaps 
alio  intuitu,  would  if  allowed  to  be  answered 
have  placed  before  the  jury  In  sn  Indirect 
manner  the  opinion  of  Professor  Balch  who 
was  not  a  witness  tn  the  case  or  in  any  way 
connected  with  it  and  was  referred  to  slm*' 
ply  as  a  medical  authority,  and  was  there- 
fore rightly  excluded.  It  is  well  settied  In 
this  commonwealth  that  medleU  books  are 
not  admissible  in  evidence  for  the  purpose  of 
showing  the  views  entertalnea  by  their  au- 
thors in  regard  to  the  matters  in  dispute. 
Com.  V.  Sturttvant  117  Mass.  122,  139,  19 
Am.  Rep.  401.    The  exception  is  overruled. 

It  was  for  the  jury  to  say  whether '  there 
was  evidence  which  warranted  the  aequence 
of  events  and  tiw  events  assumed  in  the  hy- 
pothetical question  pit  aa  cross^zamination 
by  the  district  attorney  to  Dr.  Councilman, 
an  expert  called  by  the  defendant  It  could 
not  have  been  ruled  as  requested  that  there 
was  no  evidence  warranting  the  question  in 
the  form  in  which  It  was  finally  put  The 
excepti<m  to  its  admission  must  therefore, 
be  overruled. 

Kametoua  requests  for  tncttruotiena  wei^^ 
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presented.  Many  of  them  were  given  ta  sub- 
Btance  as  requested.  Others  were  given  with 
some  modification,  and  the  rest  were  refused. 
A  number  of  those  refused  have  been  waived 
or  abandoned.  It  Is  necessary,  therefore, 
that  of  those  orlgln&Uy  presented  only  the 
ones  now  relied  on  should  be  considered. 
Those  are  the  requests  numbered  15  to  23,  in- 
clusive, and  the  request  numbered  36. 

The  commonwealth  claimed  that  there  was 
evidence  of  asphyxiation  or  strangulation, 
and  of  blows  on  the  bead,  and  also  that 
there  was  evidence  that  the  throat  was  cut 
during  life.  It  also  claimed  that  it  was  not 
obliged  to  show  the  exact  sequence  of  the 
events  which  resulted  In  the  homicide,  or  to 
show  that  death  was  due  to  any  one  partic- 
ular cause,  but  that  it  was  sufficient  If  the 
jury  were  satisfied  beyond  a  reasonable  doubt 
that  death  was  caused  by  a  combination  of 
Injuries  inflicted  by  the  defendant  notwith- 
standing they  were  unable  to  determine  the 
exact  way  In  which  the  deceased  was  killed ; 
and  the  court  in  substance  so  instructed  the 
Jury.  What  the  court  said  was,  after  instruct- 
ing the  jury  In  regard  to  the  eftect  to  be  giv- 
en to  the  evidence  of  mutilation  after  death, 
and  after  giving  the  ruling  requested  by  the 
defendant  in  relation  thereto,  "In  this  case 
the  exact  manner  in  which  he  [the  defend- 
ant] killed  his  wife,  I  shall  instruct  you,  Is 
not  material.  The  question  is,  Did  he  kill 
her,  and  was  he  sane  when  be  kUled  her, 
and  was  it  done  with  deliberately  premedi- 
tated malice  aforethought,  or  with  malice 
afterthi  ,ht?  The  exact  mode  It  may  be 
Impossible  for  you  or  for  any  one  else  to  de- 
termine, but  the  failure  to  determine  the  ex- 
act way  in  which  she  was  killed  is  not  to 
exempt  this  defendant  from  punishment  pro- 
vided he  did  kill  ber,  and  killed  her  with 
such  intention  and  under  such  circumstances 
as  to  constitute  a  crime  against  the  law." 
The  conrt  had  previously  instructed  the  Ju- 
ry in  regard  to  the  degrees  of  murder,  and 
the  burden  of  proof  and  the  matter  of  rea- 
sonable doubt  in  a  manner  to  which  no  ex- 
ception was  taken  by  the  defendant.  The 
requests  relied  on  were  to  the  effect  in  one 
form  or  another,  according  to  the  phase  of 
the  case  witti  which  tbey  dealt,  that  it  was 
not  proved  beyond  a  reasonable  doubt  that 
the  deceased  came  to  ber  death  In  any  one 
of  the  possible  ways  testified  to.  The  court 
was  asked  to  rule,  for  instance,  that  "It  is 
not  proved  beyond  a  reasonable  doubt  that 
the  throat  of  the  deceased  was  cut  during 
life."  And  the  same  request  was  made  in 
regard  to  death  from  the  blows  on  the  head, 
and  death  by  strangulation — the  defendant 
seeking  thus  to  eliminate  one  by  one,  as  caus- 
es of  death,  the  cutting  of  the  throat,  the 
blows  upon  the  head  and  strangulation,  and 
then  contending  that  inasmuch  as  It  was  not 
proved  beyond  a  reasonable  doubt  that  ei- 
ther one  of  those  things  was  the  cause  of 
death,  It  followed  that  death  could  not  have 
beoa  occasioned  by  a  combination  of  any  or 


all  of  them,  and  therefore  (to  carry  out  the 
reasoning  to  its  logical  conclusion)  the  com- 
monwealth had  failed  to  show  that  the  de- 
fendant murdered  his  wife,  although  it  was 
certain,  according  to  his  own  confession, 
that  be  and  no  one  else  killed  her.  The  er- 
ror lies  in  the  assumption  which  nms 
through  all  of  the  requests  relied  on  that  it 
was  necessary  for  the  commonwealth  to  show 
beyond  a  reasonable  doubt  the  exact  mode 
in  which  the  deceased  came  to  her  death. 
The  commonwealth  was  bound  to  show  be- 
yond a  reasonable  doubt  that  the  deceased 
had  been  murdered  and  that  the  murder  was 
committed  by  the  defendant.  It  was  also 
bound,  as  the  court  Instructed  the  Jury,  to 
prove  beyond  a  reasonable  doubt  every  fact 
necessary  to  establish  those  conclusions.  If 
the  manner  in  and  the  means  by  which  a 
murder  Is  committed  constitute  an  essential 
part  of  the  crime,  or  If  a  Jury  could  not  as 
matter  of  fact  or  as  matter  of  law  find  that 
a  murder  had  been  committed,  If  they  were 
unable  to  find  beyond  a  reasonable  doubt  the 
exact  mode  In  which  death  had  been  caused, 
then  the  Instructions  requested  should  have 
been  given.  But  neither  one  of  the  proposi- 
tions thus  suggested  is  true.  The  court  cor- 
rectly Instructed  the  Jury  that  the  exact 
manner  in  which  the  defendant  killed  his 
wife  was  immaterial,  and  that  the  fact  that 
it  was  impossible  to  determine  the  exact  way 
in  which  she  was  killed  would  not  serve  to 
acquit  the  defendant  provided  the  act  of  kill- 
ing constituted  otherwise  a  crime.  It  fol- 
lows that  the  requests  now  relied  on  were 
rightly  refused  and  that  the  defendant's  ex- 
ceptions to  such  refusal  must  be  overruled. 

The  result  is  that  we  discover  no  error  In 
the  rulings  and  refusals-  to  rule  In  regard  to 
what  took  place  at  and  during  and  before  the 
trial. 

We  pass  to  the  second  bill  of  exceptions. 
The  verdict  was  rendered  on  Tuesday,  May 
4,  1909,  the  case  having  been  on  trial  since 
April  20th.  On  the  8th  day  of  the  same  May, 
four  days  after  the  verdict,  Willis  A.  White, 
who  had  he&i  drawn  as  a  Juror  from  May- 
nard,  and  who  was  one  of  the  panel  daring 
the  trial  and  at  tbe  time  when  the  verdict 
was  rendered,  was  committed  to  the  Insane 
hospital  at  Worcest^.  On  the  10th  of  May 
the  defendant  filed  a  motion  for  a  new  trial 
on  the  ground  that  said  White  was  Insane 
dndng  tbe  trial  and  when  the  verdict  was 
rendered.  There  was  a  lengthy  bearing  upon 
the  motion.  At  tbe  conclusion  of  the  testi- 
mony the  defendant  made  a  large  number 
of  requests  'for  rulings  and  findings — 72  in 
alL  The  presiding  justices  overruled  the  mo- 
tion and  found  and  ruled  as  follows:  "We 
find  by  a  fair  preponderance  of  all  tbe  evi- 
dence as  a  fact  that  the  juror  Willis  A. 
White  was  of  sufficient  mental  capacity  dur- 
ing tbe  entire  trial  of  Chester  S.  Jordan,  un- 
til after  the  verdict  was  returned,  to  intelli- 
gently consider  the  evidence,  appreciate  the 
arguments  of  counsel,  the  rulings  of  law,  tbe 
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eturge  of  the  conrt,  and  to  arrive  at  a  ra- 
tional conclusion,  and  tberefore  we  deny  the 
motion.  Having  found  the  above  facts,  we 
deem  it  nnnecessaiy  to  consider  the  requests 
for  rulings." 

The  defendant  appealed  from  and  excepted 
to  the  order  overruling  the  motion,  to  the 
findings  aforesaid,  and  to  the  refusal  to  rule 
and  find  as  requested  in  the  72  rulings  and 
flndlngs  that  were  asked  for.  All  of  the  ma- 
terial evidence  taken  at  the  hearing  upon 
the  motion  Is  hefore  us.  Although  the  re- 
quests were  so  numerous  and  voluminous, 
the  issues,  as  the  defendant  lilmself  con- 
cedes, are  comparatively  simple. 

The  principal  question  relates  to  the  bur- 
den of  proof  and  the  rale  to  be  applied  In 
weighing  the  evidence  on  the  question  of  the 
Juror  White's  sanity  or  insanity.  If  on  an 
issue  between  the  commonwealth  and  the  de- 
fendant as  to  the  sanity  of  a  Juror  during 
the  trial  and  at  the  time  of  the  rendering  of 
the  verdict,  raised  by  the  defendant  by  a  mo- 
tion for  a  new  trial,  the  burden  is,  as  the  de- 
fendant in  substance  asked  the  court  to  rule, 
on  the  commonwealth  to  show  beyond  a  rea- 
sonable doubt  that  the  Juror  was  sane,  then 
dearly  some  of  the  rulings  asked  for — it  is 
not  necessary  to  decide  which — should  have 
been  given  and  the  defendant's  exceptions 
should  be  sustained.  There  can  be  no  doubt 
that  the  defendant  has  a  right  to  insist  that 
the  panel  which  tries  him  should  consist  of 
12  sane  Jurors.  And  there  can  be  no  doubt 
that  if  without  his  knowledge  or  that  of  his 
counsel  one  of  the  Jurors  to  whom  his  case 
was  submitted  was  insane  during  the  trial 
and  at  the  time  when  the  verdict  was  ren- 
dered he  has  not  had  such  a  trial  as  Is  guar- 
anteed to  him  by  the  Constitution  of  this 
commonwealth  and  by  the  Constitution  of 
the  United  States.  It  is  practically  agreed 
that  neither  the  defendant  nor  his  counsel 
had  any  knowledge  of  White's  alleged  insan- 
ity until  after  the  verdict,  and  therefore  no 
question  can  arise  as  to  the  defendant's  right 
to  avail  himself  of  the  alleged  insanity. 

Ordinarily  the  party  asserting  the  affirma- 
tive of  an  issue  has  the  burd«i  of  proof,  and 
we  do  not  see  why  the  ordinary  rule  should 
not  apply  here.  The  defendant  asserts  that 
one  of  the  Jurors  was  Insane  during  the 
trial  and  when  the  verdict  was  rendered,  and 
that  therefore  the  verdict  should  be  set 
aside.  It  Is  for  him  to  prove  what  he  says, 
not  beyond  a  reasonable  doubt,  but  by  a 
fair  preponderance  of  the  whole  testimony. 
The  inquiry  Into  the  sanity  or  insanity  of  the 
Juror  is  not  an  Investigation  into  an  alleged 
crime,  and  has  none  of  the  elements  of  such 
an  investigation,  and  the  rules  relating  to 
criminal  practice  and  pleading  are^  therefore, 
in  no  way  applicable  to  it  Nor  is  the  sanity 
or  competency  of  the  Jury  in  any  way  involv- 
ed in  the  question  of  the  defendant's  guilt  or 
innocence.  It  is  not  in  the  remotest  degree 
an  issue  in  the  case.  If  a  question  Is  raised 
as  to  the  defendant's  sanity,  that  becomes 


thereby  an  Issrle^  and  the  burden  Is  on  the 
commonwealth  to  show  that  he  was  sane. 
But  that  has  nothing  to  do  with  the  question 
whether  a  Juror  was  sane  or  insane  during 
the  trial.  The  government  was  and  Is  no 
more  responsible  for  the  presence  upon  the 
panel  of  the  Juror  White  than  the  defendant 
or  the  court  As  Anally  constituted  the  Ju- 
ry was  the  tribunal  appointed  by  law  for  the 
trial  of  the  case.  Its  members  were  select- 
ed In  the  manner  provided  by  law  from  the 
body  of  the  citizens  of  the  county,  and  in 
case  a  question  arose  during  or  after  th^ 
trial  as  to  the  sanity  or  insanity  of  one  of 
them  the  burden  was  upon  the  party  alleg- 
ing the  Insanity  to  prove  It,  by  a  fair  pre- 
ponderance of  the  evidence  not  upon  the  com- 
monwealth to  show  that  the  Juror  was  sane. 
It  follows  from  what  we  have  said  that  the 
only  question  that  remains  is  whether  there 
was  evidence  which  warranted  as  matter  of 
law  the  flndlngs  of  fact  made  by  the  trial 
court  upon  the  motion  for  a  new  trial.  We 
assume  in  favor  of  the  defendant  that  the 
presiding  Justices  overruled  the  motion  for  a 
new  trial,  not  merely  in  the  exercise  of  their 
discretion,  but  because  they  found  the  facts 
which  they  did  upon  a  fair  preponderance 
of  the  evidence.  We  do  not  see  how  it  can 
be  said  that  there  was  not  evidence  warrant- 
ing their  flndluga. 

When  the  time  for  the  hearing  upon  the 
motion  approached,  counsel  for  the  defend- 
ant addressed  a  communication  to  the  court, 
stating  that  they  deemed  it  advisable  that 
all  of  the  Jurors  except  White  should  testi- 
fy, and  asking  the  direction  of  the  court  in 
regard  to  the  matter.  The  court  replied,  say- 
ing that  if  any  of  the  Jurors  were  called  all 
should  be,  and  that  they  should  be  put  upon 
the  stand  without  any  previous  communica- 
tion with  any  one.  Thereupon  the  other  11 
Jurors  were  summoned  and  testified.  Of  the 
11  jurors  who  thus  testified  7  said  in  sub- 
stance and  effect  that  they  saw  nothing  dur- 
ing the  trial  In  the  actions,  speech,  manner 
or  conduct  of  White  different  from  that  of 
the  ordinary,  sane,  normal  man.  The  other 
4  Jurors  were  all  cross-examined  by  the  dis- 
trict attorney;  one  testifled  on  such  cross- 
examination  that  it  did  not  occur  Uf  him  at 
any  time  that  Mr.  White  was  Insane  or  that 
he  did  not  understand  the  proceedings;  an- 
other, that  until  after  the  verdict  he  did  not 
see  anything  in  White's  acts,  speech  or  con-- 
duct  that  showed  that  he  did  not  understand 
the  proceedings  and  the  part  he  took  in 
them,  or  that  his  memory  was  defective ;  and  • 
a  third  that  he  did  not  notice  anything  about 
White's  memory  that  was  defective  any  more 
than  that  of  any  other  of  the  Jurors,  and 
that  he  appeared  to  be  as  much  interested  in 
the  trial  as  any  other  Juror.  In  addition  to 
the  testimony  of  the  Jurors  there  was  tes- 
timony from  Dr.  Qulnby,  the  superintend- 
ent of  the  Worcester  Asylum,  to  which  White 
was  committed,  that  In  his  opinion  White 
was  sane  untU  the  i'^i^mty^&^^C 
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and  tbat  his  Insanity  then  was  due  to  tbe 
reaction  from  the  strain  and  stress  of  the 
trial  and  other  nmtters.  There  was  also  tes- 
timony from  the  family  physician  and  others 
tending  to  show  tbat  White  was  sane  On 
the  other  hand  there  was  testimony  from 
medical  experts  on  insanity.  Including  Dr. 
Jelly,  Dr.  Sanborn,  superintendent  of  the 
State  Asylum  at  Augusta,  Me.,  and  Dr.  Mc- 
Donald, formerly  at  the  Butler  Asylum  for 
the  Insane  at  Providence,  to  tbe  effect  tbat 
In  their  opinion  be  was  Insane  during  the 
trial  and  when  the  verdict  was  rendered. 
There  was  also  testimony  tei^dlng  to  show 
that  Insanity  was  hereditary  In  the  family; 
and  there  was  testimony  from  neighbors  and 
friends  tending  to  show  that  he  was  Insane. 
Letters  written  by  him  during  tbe  trial 
which.  It  was  maintained,  also  tended  to 
show  that  be  was  Insane,  were  Introduced  In 
evidence.  The  question  before  us,  however. 
Is  not  as  to  tbe  weight  of  the  evidence,  but 
whether  It  can  be  said  as  matter  of  law  tbat 
tbe  findings  were  not  warranted  by  the  evi- 
dence. It  Is  plain,  It  seems  to  us,  that  It 
cannot  be  so  ruled.  It  follows  tbat  the  ex- 
ceptions to  findings  and  rulings  and  refusals 
to  rule  on  tbe  motion  for  a  new  trial  most 
be  overruled. 

Order  sustaining  demurrer  to  the  plea  to 
tbe  Jurisdiction  afllrmed.  Exceptions  con- 
tained In  both  bills  of  exceptions  overruled. 


(207  Man.   HOT 

COMMONWEALTH   v.   RICHMOND. 

(Supreme  Judicial  Court  of  Maasadinsetts. 
Middlesex.     Jan.  8,  19U.) 

1.  CanniTAz,  Law  (|  1(M4*>— Ai>fkai/-^ue8- 
noNB  Rkvibwablk. 

Where  defendant  filed  no  motion  to  quash 
the  indictment,  she  could  not,  on  appeal,  claim 
tbnt  It  was  defective,  In  that  it  was  uncertain 
whether  the  assault  and  murder  were  charged 
of  one  and  the  same  person,  because  "said"  did 
not  precede  the  second  mention  of  the  name  of 
deceased. 

[B3d.  Note.— For  other  cases,  sefe  CrlmlnaMiaw 
Cent  Dig.  H  XTi,  2674,  2675;  Dec.  Dig.  | 
1044.*) 

2.  HomoiDB  (1 2S7*)— BTIDKROK— MOTTVK— Ik- 

BTBucnons. 

In  a  homicide  case,  where  there  was  evi- 
dence that  prior  to  the  killing  defendant  was 
faeavllv  in  debt  and  in  need  of  ready  money, 
and  that  Immediately  thereafter  she  had  bills 
In  her  possession,  lostructions  that  the  evir 
dence  was  admitted  only  as  fwarlng  on  defend- 
ant's motive,  etc.,  that  evidence  to  show  motive 
was  competent,  and  that,  in  order  to  consider 
the  evidence,  the  jary  must  be  satisfied  that 
deceased  had  money  in  bis  possession  immediate- 
'  ly  hefore  his  death,  and  that  tiiereaf  ter  defend- 
ant had  such  money  in  her  possession,  were 
correct 

[Ed.  Note.— B'V)r  other  cases,  see  Homidde, 
Cent.  Dig.  i  692 ;   Dec.  Dig.  §  287.*] 

3.  HoHiciDK  (§  234*)  —  EviDENca  —  Suffi- 
ciency. 

In  a  homicide  case,  certain  evidence  held 
to  warrant  a  findini;  that  deceased  had  money 


to  the  amount  of  which  defendant  was  pos- 
sessed after  the  killing.' 

[Ed.  Note.— For  other  cases,  see   Homicide, 
Dec.  Dig.  I  234.»J 

4.  Cbimiwal  Law  (J  1087*)— ApPEAir^HAmc- 
LEsa  Ebbob. 

In  a  homicide  ease,  where  evidence  as  to 
the,  possession  by  deceased  of  money  prior  to 
the  lulling  and  its  ,  subsequent  possession  by 
defendant  was  Introduced  to  show  motive,  re- 
marks of  the  district  attorney  that  deceased 
had  been  wortlng  for  |30  per  month  were  harm- 
less, though  there  was  no  evidence  of  it,  where 
the  argument  was  not  intermpted,  no  ruling 
was  requested  on  the  point,  and  no  exception 
taken  respecting  it. 

fBd.  Note.— For  other  eases,  see  Criminal  Law, 
Cent.  Dig.  §§  1691,  2646;  Dec.  Dig.  i  1037.*] 

6.  CsntiNAL  Law  ({  888*)— Bvidencs. 

In  a  homicide  ease,  where  the  presence  of 
defendant  in  one  of  her  connecting  rooms  was 
a  material  fact  on  the  trial,  testimony  of  a 
witness  that  she  overheard  one  P.,  while  stand- 
ing near  the  bedroom  door,  and  after  defend- 
ant had  been  called  without  response,  say  in 
the  course  of  a  talk  with  a  servant  of  defend- 
ant, in  which  he  demanded  money  or  some  sat- 
isfaction as  to  a  disagreement  about  the  hire 
of  a  room,  "I  shall  bring  an  officer,"  and  that 
next  morning  defendant  asked  witness  not  to 
let  P.  bring  an  officer,  and  stated  that  there 
was  no  need  of  any  officer  being  brought  about 
the  room  rent,  was  competent  as  tending  to 
prove  that  defendant  was  In  Uie  rooms  when 
P.  spoke  of  calling  an  officer. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  I  338.*] 

6.  Witnesses  (|  406*)  —  BviDBnoi  —  Contba- 
DicTiNG  Witness. 

Under  Rev.  Laws,  c.  175.  i  M,  providing 
that  one  may  not  impeach  the  credit  of  bis 
witness  by  evidence  of  bad  chaiacter,  but  may 
contradict  him  by  other  evidence,  etc.,  that 
evidence  in  a  criminal  case  tended  to  contradict 
that  of  other  witnesses  introduced  by  the  same 
party  was  not  ground  for  its  exclusion,  where 
it  was  competent  tor  other  purposes. 

[Ed.   Note.— For  other  cases,  sea  Witnesses,' 
Cent.  Dig.  §S  1276-1270;   Dec.  Dig.  i  406.*] 

7.  CBimNAL  Law  ({  338*)— Evidbmcx. 

In  a  homicide  case,  a  witness  for  the  com- 
monwealth, having  testified  at  length  concern- 
ing the  people  In  the  house  where  deceased  met 
his  death,  and  their  actions,  and  some  of  their 
conversation,  and  that  one  D.  had  said,  in  re- 
ply to  his  qnefftlon  a  short  time  before  the 
body  of  deceased  was  discovered,  that  deceased 
was  in  the  house,  was  asked  on  cross-eztmlna- 
tion:  "When  was  deceased  again  mentioned 
by  any  of  you  7"  Held,  tbat  the  question  was 
properly  excluded,  being  Indefinite  as  to  persons 
and  appearing  to  bear  no  relation  to  any  iasne 
in  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  I  838.*] 

8.  WiTiTEsaES  (I  268*)— Bxauination. 

In  a  homicide  case,  a  question,  asked  the 
inspector  of  police  by  defendant,  if,  after  de- 
fendant was  indicted,  be  had  not  procared  the 
putting  of  one  of  the  government  witnesses  oa 
probation  after  he  had  pleaded  guilty  to  a 
crime,  was  properly  excluded ;  it  being  unsup- 
ported by  any  suggestion  of  inducement  to  a 
definite  person,  and  being  obiectionaUe  in  form. 
since  the  placing  on  probation  of  one  charged 
with  crime  is  the  independent  act  of  the  court, 
and  cannot  be  "procured"  by  anybody. 

[Ed.  Note.— For  other  cases,   see  Witnesses, 
Dec.  Dig  i  26a*] 
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9.  WiTKBSSES   n   287*)— EJtAMlNATIOir. 

In  a  homicide  case,  where  it  appeared  by 
the  cro8»  examination  of  a  police  officer  called 
bj  the  oemmonwnlth  that  certain  men  in  de- 
fendant's houae  were  arrested'  on  the  day  de- 
ceased's body  was  found,  the  arresting  officer 
was  properly  permitted  to  testify  on  redirect 
examination,  subject  to  defendant's  exception, 
that  the  men  were  arrested  for  witnesses ;  the 
inquiry  being  permissible,  in  the  court's  discre- 
tion, to  refute  any  inference  that  the  men  were 
sospected  of  the  crime. 

[E}d.  Note.— For  other  eases,  see  Witnesses, 
Cent.  Dig.  §§  1000-1002;   Dec  Dig.  8  287.*] 

10.  Cbimiwai,  Law  (g  517*)— Bvidencb— Con- 
masioKB. 

Statements  voluntarily  made  to  officers  by 
defendant  after  her  arrest  and  after  a  caution 
were  admissible. 

[Ed.  Note.— For  other  eases,  see  Oriminal  Law, 
Gent  Dig.  {§  1146-1166;   Dec.  Dig;  §  617.*] 

11.  Cbiuiital  Law  (J  562*)— TEviDENcae— Ora- 

CUM8TANTIAI.   BVIDENCK. 

Circumstantial  evidence  may  be  a  tbotoogh- 
ly  satisfactory  basis  for  conviction  of  the  high- 
est crimes. 

[Ed.  Note.— For  other  cases,  see  Oriminal  Law, 
Cent  Dig.   SS  1257,   1269-1262;    Dec.   Dig.   I 

12.  CBnnif  Ai.  Law  (|  82B*)— TbiaI/— Ihbtbuo- 

TIOKS— InSTBUCnONB    COVEBXD. 

In  a  criminal  ca8«^  it  was  proper  to  re- 
fuse requested  instructions,  where  they  were 
covered  by  the  charge  to  the  extent  that  they 
wei;e  sound  in  law  and  necessary  to  the  decision 
of  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §  2011 ;   Dec.  Dig.  i  829.*] 

IS.  Gbiminai.  Law  ({  799*)— Tuai.— Abqu- 

ifEMTB  OF  Counsel. 

The  rule  that  the  attention  of  the  court 
should  be  at  once  called  to  an  improper  argu- 
ment addressed  to  the  jury,  and  toat  the  sub- 
ject must  be  adequately  covered 'in  the  charge, 
with  Buch  emphasis  as  will  correct  any  er- 
roneous effect  applies  to  unwarranted  argu- 
ments by  a  district  attorney  respecting  accus- 
ed's failure  to  take  the,  stand  in  her  own  be- 
half. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  1944-1946;   Dec  Dig.  i  799.*] 

14.  Criminal  Law  (§  730*)  —  Tbial  —  Abqu- 

IfENTB  or  COUNSEI^COMMERT   ON   FAXLUBB 

or  AootrsED  to  TEsnyr. 

In  a  homicide  case,  where  the  district  at- 
torney commented  on  the  fact  that  every  one, 
so  far  as  known,  save  defendant,  who  had  been 
in  such  relation  to  the  premises  where  deceased 
was  found  as  to  have  had  an  opportnnitv  to 
commit  the  crime,  had  testified,  but  on  defend- 
ant's objection  Immediately  disclaimed  intent  to 
urge  any  inferences  from  defendant's  failure 
to  testinr,  and  the  court  plainly  instructed 
that  defendant's  refusal  to  teeti^  could  not 
create  any  presumption  against  her,  and  could 
not  prejudice  her,  her  rignts  were  amply  pro- 
tected. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  i  1693 ;   Dec.  Dig.  S  730.*] 

BbcceptlonB  from  Superior  Court,  Middlesex 
County;  John  C.  Crosby  and  Wm,  F.  Dana, 
Judges. 

Ellzabetb  Rlcbmond  was  convicted  of  mnr- 
der,  and  excepts.    Exceptions  overruled. 

J.  J.  Higglns,  Dist  Atty.,  ^or  the  Com- 
monwealfh.    R.  W.  Oloag,  for  defendant 


B.n06,  J.  The  defendant  was  Indicted  for 
mnider. 

1.  The  defendant  filed  no  motion  to  quaab 
the  Indictment  Hence  the  faint  suggestion 
now  made  that  It  is  defective,  in  that  it  is 
uncertain  whether  the  assault  and  murder 
are  charged  of  one  and  the  same  person, 
because  "said"  does  not  precede  the  second 
mention  of  the  name  of  the  person  alleged  to 
have  been  murdered.  Is  not  open  to  her.  We 
do  not  intimate  that  there  would  be  anything 
in  the  point  even  if  seasonably  presented. 
The  indictment  followed  the  form  prescribed 
In  Rev.  Laws,  c  218,  f  67.  Com.  v.  Mln 
Sing,  202  Mass.  121-132,  88  N.  B.  918;  Com. 
V.  Jordan,  93  N.  E.  809. 

2.  One  motive  suggested  for  the  commis- 
sion of  the  crime  was  robbery.  A  consid- 
erable amount  of  evidence  was  Introduced  by 
the  commonwealth  tending  to  show  that 
prior  to  the  alleged  homicide  the  defendant 
was  heavily  In  debt  and  in  need  of  ready 
money,  and  that  immediately  thereafter  she 
had  bills  in  her  possession.  When  the  evi- 
dence as  to  the  financial  embarrassment  of 
the  defendant  was  offered,  although  not  ob- 
jected to,  the  Jurors  were  instructed  In  sub- 
stance that  it  was  admitted  only  as  bearing 
upon  the  motive  of  the  defendant  in  the  com- 
mission of  the  offense  charged,  and  that,  in 
order  to  be  material  for  their  final  con- 
sideration, "certain  other  evidence  must  ap- 
I>ear,  and  if  that  evidence  does  not  appear, 
then  this  evidence  which  is  now  being  ad- 
mitted should  be  disregarded."  No  excep- 
tion was  taken,  but  at  the  close  Of  the  evi- 
dence the  defendant  asked  for  an  instruc- 
tion that  this  evidence  should  be  disregarded. 
Subject  to  exception,  this  prayer  was  denied, 
and  the  instruction  was  given  that  although 
the  commonwealth  was  not  required  to  show 
any  motive  for  the  commission  of  tb^  crime, 
evidence  tending  to  show  such  motive  was 
always  competent  After  referring  to  evi- 
dence that  "tne  prisoner  was  pressed  for 
money  prior  to  the  finding  of  the  body  of  the 
deceased,"  and  "that  on  that  day  she  had  a 
roll  of  bills,"  the  court  further  instructed 
the  jurors  that  in  order  to  consider  the  evi- 
dence at  all  they  must  be  satisfied  that  the 
deceased  bad  money  in  his  possession  Im- 
mediately before  his  death,  and  thereafter 
the  defendant  had  this  money  in  her  pos- 
session. These  instructions  were  in  accord- 
ance with  well-settled  principles.  Com.  r. 
(yNeil,  169  Mass.  394,  48  N.  E.  134;  Com. 
V.  WlUiams,  171  Mass.  461,  80  N.  B.  1686; 
Com.  V.  Devaney,  182  Mass.  8S,  64  N.  B. 
402;  Com.  v.  Tucker,  188  Mass.  467-467.  76 
N.  E.  127,  7  L.  R.  A.  (N.  S.)  1056.  The 
chief  argumoit  urged  is  that  there  was  no 
sufficient  evidence  that  the  deceased  possessed 
any  money  shortly  before  his  death.  But 
this  contention  cannot  be  sustained.  It  might 
have  been  found  that  the  murdered  man  was 


•For  other  casei  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  ladazM 
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youDg,  active,  able-bodied,  and  had  been  at 
work  for  many  months  In  a  state  instltntlon 
In  a  country  town.  Although  the  amount  of 
his  compensation  was  not  shown  the  Jury 
might  have  used  their  general  knowledge  in 
drawing  an  Inference  in  this  respect.  May- 
nard  V.  Royal  Worcester  Corset  Co.,  200 
Mass.  1-8,  85  N.  El.  877.  There  was  also 
evidence  that  he  was  in  Cambridge  for  the 
purpose  of  attending  the  wedding  of  his 
sister,  was  on  bis  way  to  spend  a  vacation 
in  Prince  EJdward's  Island,  whither  he  had 
checked  his  trunk  and  had  bought  his  ticket, 
was  a  guest  at  a  public  house  where  he  had 
given  coin  as  a  gratuity  to  a  waiter,  had 
manifested  great  care  to  keep  near  him  a 
dress  suit  case,  had  said  to  a  friend  that  he 
was  sorry  he  had  before  asked  lilm  for 
money,  that  be  had  money  "enough  to  see  him 
through,"  and  that  no  money  whatever  was 
found  upon  his  remains.  If  these  circum- 
stances were  found  by  the  jury,  the  infer- 
ence would  have  been  warranted  that  the 
deceased  had  money  to  the  amount  of  which 
the  defendant  was  possessed  after  the  homi- 
cide. It  is  argued  also  that  there  was  error 
because  the  district  attorney  said  In  his  ar- 
gument to  the  jury  that  the  deceased  had 
been  worldng  for  ^0  per  month  when  there 
was  no  evidence  of  It  But  the  argument 
was  not  interrupted,  and  no  ruling  was  re- 
quested on  this  point,  and  no  exception  taken 
respecting  it  Under  these  circumstances,  It 
cannot  be  assumed  that  the  defendant  suf- 
fered any  harm  of  which  she  can  now  com- 
plain. 

S.  The  presence  of  the  defendant  in  her 
bed  room  or  parlor,  rooms  which  were  con- 
nected, in  the  early  evening  of  a  certain  day, 
was  a  material  fact  upon  the  trial.  Against 
the  exception  of  the  defendant  one  Hannigan 
was  permitted  to  testify  that  she  overheard 
one  Paige  while  standing  near  the  bedroom 
door,  and  after  the  defendant  had  been  called 
without'  any  response,  say.  In  a  loud  voice,  in 
the  course  of  talk  with  a  servant  of  the  de- 
fendant in  which  he  demanded  money  or 
some  satisfaction  as  to  a  disagreement  al>out 
the  hire  of  a  room,  "I  shall  bring  an  officer," 
and  that  next  morning  the  defendant  asked 
the  witness  not  to  let  Paige  bring  an  officer, 
and  that  "there  was  no  need  of  any  officer 
being  brought  about  the  room  rent"  There 
was  no  evidence  that  the  defendant  learned 
of  this  threat  as  to  an  officer  In  any  other 
way  than  by  being  in  the  bedroom  or  parlor 
at  the  time  it  was  uttered  and  thus  hearing 
it  The  evidence  plainly  had  some  tendency 
to  prove  that  she  was  there.  It  was  com- 
petent to  this  end,  and  was  carefully  lim- 
ited by  the  court  to  this  purpose.  If  there 
were  Inconsistencies  la  some  details  of  the 
testimony,  its  weight  only  and  not  its  com- 
petency were  affected.  It  is  also  urged  that 
this  testimony  tended  to  contradict  that  given 
by  other  witnesses  called  by  the  common- 
n-caltb.    It  was  not  Introduced  for  that  pur- 


pose, but  was  the  direct  statemmt  of  the 
witness  of  the  records  of  her  own  senses. 
Even  if  pointedly  contradicting  other  evi- 
dence, it  was  still  competent  Rev.  Laws,  c. 
176,  I  24. 

4.  One  Clifford,  a  witness  called  by  the 
commonwealth,  having  testified  at  length 
concerning  the  i)eople  in  the  house  where  the 
deceased  met  his  death,  and  their  actions  and 
some  of  their  conversation,  and  that  one 
Drohan  bad  said  In  reply  to  his  question  a 
short  time  before  the  lifeless  body  of  the 
deceased  was  discovered  that  MacTavlsh  was 
in  the  house,  was  asked  on  cross-examination, 
"When  was  MacTavlsh  again  mentioned  by 
any  of  you?"  This  question  was  properly 
excluded.  It  was  Indefinite  as  to  persons, 
and  appears  to  bear  no  relation  to  any  issue 
In  the  case. 

Si.  The  chief  Inspector  of  police  of  Gam- 
bridge,  who  had  been  active  In  the  investiga- 
tion of  the  crime,  was  asked  by  the  defend- 
aiit  if  after  the  defendant  was  indicted  he 
had  not  "procured  the  putting  of  one  of  the 
government  witnesses  on  probation  after  he 
had  pleaded  guilty  to  a  crime."  There  was 
no  error  In  the  exclusion  of  this  inquiry  un- 
supported by  any  suggestion  of  inducement 
to  a  definite  person.  It  was  objectionable 
In  form.  The  placing  on  probation  of  one 
charged  with  crime  is  the  Independent  act 
of  the  court  and  cannot  be  "procured"  by 
anytiody. 

6.  It  was  developed  by  the  cross-examina- 
tion of  one  Shannon,  a  police  officer  called  by 
the  commonwealth,  that  certain  men  in  the 
house  of  the  defendant  were  placed  under 
arrest  on  the  day  when  the  body  of  MacTav- 
lsh was  found.  The  arresting  officer  was 
permitted  to  testify  on  redirect  examination, 
subject  to  the  defendant's  exception,  that 
the  purpose  of  putting  them  under  arrest 
was  for  witnesses.  Ttits  Inquiry  was  permis- 
sible In  the  discretion  of  the  court  for  the 
purpose  of  refuting  any  inference  that  they 
were  suspected  of  having  committed  the 
murder. 

7.  Other  exceptions  as  to  evidence  were 
taken,  which  have  not  been  argued,  although 
it  is  stated  that  none  of  them  are  waived. 
They  have  all  been  examined  with  care,  and 
no  error  appears  to  have  been  committed  in 
respect  to  any  of  them.  The  statements 
made  by  the  defendant  to  the  officers  after 
her  arrest  appear  to  have  been  made  volun- 
tarily after  a  caution,  and  were  admissible. 
The  instructions  that  they  could  not  be  con- 
sidered unless  made  freely  and  wlthont  In- 
ducement were  ample  and  correct  Com.  y. 
Stortl,  177  Mass.  339,  58  N.  B.  1021;  Com. 
V.  Killion,  194  Mass.  153,  80  N.  EL  222. 

8.  At  the  close  of  the  evidence  the  defend- 
ant requested  that  a  verdict  Of  not  guilty 
be  ordered.  The  evidence  connectiiu;  the  de- 
fendant with  the  commission  of  <£e  crime 
was  not  from  any  eyewitness,  but  was  made 
up  of  many   different  facts,  which  linked 
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tliemselves  togetber  in  a  chain  so  strong  as 
to  convince  the  Jury  of  her  gnilt  under  ade- 
quate instructions  as  to  tlie  degree  of  certaili- 
t7  to  which  their  minds  must  be  led  before 
they  could  reach  that  result  Circumstantial 
evidence  may  be  a  thoroughly  satisfactoty 
basis  for  conviction  of  the  highest  crimes. 
Men  commonly  act  in  the  most  Important 
concerns  of  life  upon  that  kind  of  evidence. 
It  is  constantly  applied  in  courts  of  Justice, 
and  has  been  commended  by  most  eminent 
Judges.  Ckim.  v.  Webster,  5  Cush.  295-310, 
52  Am.  Dec.  711  et  seq. ;  Ck>m.  v.  Williams, 
171  Mass.  461,  GO  N.  B.  1085;  Perovich  v.  U. 
S.,  206  n.  8.  86-01,  27  Sup.  Ct.  456>  61  L.  Ed. 
722.  It  is  not  necessary  to  state  In  detail 
the  circumstances  which  pointed  to  the  guilt 
of  this  defendant  They  were  numerous, 
closely  connected  and  might  well  have  per- 
suaded a  Jury.  A  minute  analysis  of  the 
entire  record  shows  that  this  prayer  was 
properly  refused.  The  chief  argument  urged 
in  its  support  is  that  it  might  have  been 
found  that  others  had  an  opportunity,  and 
that  there  were  contradictions  and  incon- 
sistencies In  the  testimony  of  witnesses  called 
by  the  commonwealth,  who  were  frequenting 
the  bouse  at  about  the  time  the  murder  was 
committed.  These  considerations  could  only 
affect  the  weight  of  the  evidence,  and  were 
proper  for  the. Jury  to  pass  upon.  They  faU 
far  short  of  Impairing  as  matter  of  law  the 
controlling  inferences  which  might  be  drawn 
from  all  the  circumstances. 

9.  Several  other  requests  for  instructions 
were  presented.  They  have  not  been  argued 
by  the  defendant  and  they  do  not  require 
discussion  one  by  one.  It  is  enough  to  say 
that  they  were  covesred  by  the  charge  to  the 
extent  that  they  were  sound  in  law  and  nec- 
essary to  the  decision  of  the  case. 

10.  A  number  of  people  were  in  the  house 
of  the  defendant  during  the  period  of  time 
within  which  the  decedent  might  have  met 
his  death.  It  was  claimed  that  all  of  these 
persons  had  been  called  as  witnesses.  Com- 
menting on  this  in  the  course  of  his  argu- 
ment the  district  attorney  used  this  lan- 
guage: "Is  there  anybody  In  this  case  whose 
presence  or  absence  is  unaccounted  for  ex- 
cept the  one  party  charged  with  the  crime? 
My  brother  *  •  •  urges  upon  you  the 
utter  futility  of  our  putting  these  people  on 
the  stand  and  asking  them  the  pr^nant 
question:  'Did  you  kill  Stewart  MacTavish?' 
•  *  *  He  utterly  failed  to  apprehend  the 
significance  of  that  question,  for  every  per- 
wn  that  was  In  that  house  that  we  could 
And — and  be  candidly  and  frankly  says  we 
nave  brought  them  all  before  you — every 
person  but  one  has  told  you  under  oath  that 
tbey  did  not  kill  Stewart  MacTavish.  This 
is  significant"  Objection  was  made  to  this 
argument  by  counsel  for  the  defendant  and 
the  court  stated:  "That  will  be  taken  care 
of  in  tbe  charge."  Thereupon  the  district 
attorney  proceeded:  "Ton  have  been  told  that 


the  defendant  is  not  to  be  prejudiced  be- 
cause she  did  not  take  the  stand.  •  *  • 
That  is  the  last  thing  in  the  world  I  shall 
ask  of  you — to  Infer  anything  from  tbe  fact 
that  she  did  not  take  tbe  stand.  And  what 
I  bave  Just  said  has  no  rdation  to  that  ex- 
cept the  bare  fa.ct  that  everybody  bnt  she 
has  testified  under  oath  that  they  did  not 
kill  MacTavish."  Defendant's  counsel  again 
addressed  the  court,  asking  that  the  argu- 
ment be  stopped.  The  district  attorney  pro- 
ceeded: "If  she  has  in  her  power  or  control 
any  evidence  which  will  explain  where  she 
was  on  Thursday  night  if  She  has  any 
friends  that  could  come  here  and  tell  you 
where  she  was  and  What  she  was  doing.  If 
she  has  any  means  whatever  of  putting  be- 
fore yon  any  evidence  showing  where  she 
was  and  she  fails  to  do  It  we  are  entitled 
to  call  yonr  attention  to  that  failure,  and 
yon  are  entitled  to  use  it  as  you  see  fit 
•  •  •  I  am  not  asking  you  to  Infer  any- 
thing from  the  fact  that  she  did  not  take  the 
stand.  You  have  no  right  to  do  that  *  •  • 
But  if  she  has  within  her  possession  or  con- 
trol any  evidence  to  show  that  she  is  inno- 
cent if  she  has  such  evidence  that  an  inno- 
cent person  would  produce  I  am  authorized 
to  call  your  attention  to  ber  failure  to  do  so, 
and  you  are  entitled  to  consider  it  In  tbls 
cas&" 

In  tbe  charge  the  Jury  were  instructed  that 
although  the  defendant  was  permitted  to  tes- 
tify in  her  own  behalf  at  her  own  request 
she  was  not  obliged  to  do  so,  and  her  failure 
to  do  so  did  not  create  any  presumption 
against  her  and  should  not  prejudice  her  in 
any  way.  Accurate  Instructions  were  given 
as  to  inferences  which  might  be  drawn  from 
the  defendant's  failure  to  call  other  .witness- 
es whose  evidence  might  tend  to  exonerate 
her.  At  the  close  of  the  charge  tbe  defend- 
ant's counsel  asked  a  specific  ruling  that  the 
district  attorney  had  no  right  to  make  the 
argument  above  quoted,  but  tbe  court  refus- 
ed to  give  it 

Under  the  federal  Constitution  and  that  of 
this  commonwealth,  no  person  can  be  com- 
pelled in  a  criminal  case  to  be  a  witness  or 
furnish  evidence  against  Jilmself.  Const  U. 
S.  Amend,  art  6;  Const  Mass.  pt  I,  art  12. 
Rev.  Laws,  c.  175,  $  20,  cl.  3,  provides  that 
a  defendant  In  any  "criminal  proceeding 
shall,  at  bis  own  request  but  not  otherwise, 
be  allowed  to  testify;  bnt  bis  neglect  or  re- 
fusal to  testify  shall  not  create  any  presump- 
tion against  him." 

The  fact  that  any  defendant  declines  to 
avail  himself  of  the  privilege  of  testifying 
conferred  by  tbe  statute  cannot  be  permitted 
to  create  any  presamption  against  him. 
Courts  guard  sedulously  the  constitutional 
and  statutory  rights  of  defendants  in  this 
respect  Attempts  to  infringe  upon  the  priv- 
ilege of  silence  thus  secnred  to  persons 
charged  with  crime  are  carefully  checked. 
Com.  T.  Harlow,  110  Mass.  411;  Com.  t.  Ma- 
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loney,  113  Massi  211;  Com.  v.  Ck»tley,  118 
Mass.  1-27;  Com.  t.  Scott,  123  Mass.  288t 
25  Am.  Rep.  81;  Com.  ▼.  Finnerty,  148  Mass. 
162,  19  N.  B.  216;  Com.  t.  Smith,  163  Mass. 
411r433,  40  N.  B.  189;  Com.  v.  Johnson,  175 
Mass.  152, 55  N.  B.  804.  Two  dlffetent  cours- 
es of  dealing  with  cases,  where  tbvce  has 
been  any  Infraction  of  this  mle,  appear  to  be 
followed  by  the  courts  of  the  several  states. 
Some  hold  that  any  reference  to  the  subject 
In  argument  must  be  presumed  to  do  Irrep- 
arable harm  to  the  defendant,  and  that 
there  must  be  a  new  trial  granted  unless  by 
conduct  or  consent  there  has  been  a  waiver 
of  the  right  The  Industry  of  the  counsel 
for  defendant  has  collected  a  large  number 
of  such  cases,  leading  ones  being  collected  In 
a  footnot&i  It  will  be  found  on  examina- 
tion that  most  of  these  decisions  rest  on  a 
statute  which  In  express  terms  forbids  any 
comment  or  reference  to  the  fact  in  argument 
by  either  counsel.  Some  courts,  which  have 
adopted  this  mle,  seem  to  be  breaking  away 
from  It  and  following  a  less  stringent  one. 
Blume  T.  State,  154  Ind.  343-354,  56  N.  B. 
771,  and  cases  cited. 

Otbet  courts  hold  that,  where  sudi  refer- 
ence has  been  made  and  Is  either  withdrawn 
or  is  corrected  by  the  charge  of  the  court, 
then  it  does  not  constitute  reversible  error.* 
It  Is  the  general  rule  In  trials  of  both  crim- 
inal and  dvll  causes  that  where  an  Improper 
argument  Is  addressed  to  a  Jury  the  atten- 
tion of  the  court  should  be  called  to  It  at 
once:    Unless  It  Is  a  plain  breach  of  pro- 


1  Anetin  v.  Statp,  102  111.  261 ;  State  v.  Balch, 
81  Kan.  465.  2  Pac  600;  State  v.  Ryan,  70 
Iowa,  156.  30  N.  W.  397;  Quinn  v.  State,  123 
III.  346,  15  N.  B.  46:  Hnnt  v.  State.  28  Tex. 
App.  149.  12  S.  W.  737,  19  Am.  St.  Rep.  815 ; 
State  V.  Baldoser,  88  Iowa,  65,  55  N.  W.  97 ; 
Tarbrongh  v.  State,  70  Mias.  693, 12  South.  551; 
State  V.  Holmes.  65  Minn.  230,  68  N.  W.  11 ; 
State  ▼.  Marceanx.  60  La.  Ann.  1138,  24  Sonth. 
611 ;  State  V.  Williams,  11  S.  D.  64,  75  N.  W. 
815 ;  Showalter  v.  Indiana.  84  In^.  562 ;  State 
V.  Payne,  131  Mirh.  474,  91  N.  W.  7.S9 ;  Jack- 
son V.  State,  45  Fla.  38.  34  South.  243 ;  State 
V.  Stoffelg,  89  Minn.  205,  94  N.  W.  675 :  State 
V.  Snyder,  182  Mo.  523,  82  S.  W.  12 ;  Barnard 
V.  State,  48  Tex.  Cr.  K.  Ill,  86  S.  W.  760,  122 
Am.  St.  Rep.  736:  State  v.  Robinson,  112  Ta. 
989,  36  South.  811 ;  State  v.  Folev,  24  Pa.  Sa- 
ner. Ct.  414:  Perkins  v.  State.  17  Okl.  82,  87 
Pac.  297:  Prince  v.  State,  93  Miss.  266,  46 
South.  N<57. 

«  Wilson  r  U.  S.,  149  U.  S.  60-67,  13  Sup. 
Ct.  765,  37  L.  Bd.  650:  People  v.  Hoclt,  150  N. 
T.  291-304,  44  N.  B.  076 ;  State  v.  Chisnell,  88 
W.  Va.  659-665,  15  S.  E.  412 ;  CalUns  v.  State, 
18  Ohio  St.  366,  98  Am.  Dec.  121;  State  v. 
Buxton,  79  Conn.  477.  65  Atl.  957;  O'Dell  v. 
State,  120  Ga.  152,  47  S.  E.  577 ;  Minor  v.  State. 
120  Ga.  490,  48  S.  B.  198 ;  Dunn  v.  State,  118 
^  Wis.  82;  94  N.  W.  646 ;  People  v.  Hess,  85  Jflch. 
128,  48  N.  W.  181 ;  PeUte  v.  State,  8  Colo.  B18, 
9  Pac.  622, 


priety,  the  court  may  In  his  discretion  either 
direct  the  objectionable  argument  to  end 
forthwith  or  permit  It  to  proceed,  but  In  any 
event  the  subject  must  be  adequately  cover- 
ed In  the  charge  with  such  emphasis  as  wUl 
correct  any  erroneous  effect.  Com.  v.  Wor- 
cester, 141  Mass.  58,  6  N.  B.  700;  Com.  T. 
Polsson,  157  Mass.  510-6I3,  82  N.  B.  906; 
Com.  v.  People's  Express  Co.,  201  Masa  564- 
580,  88  N.  £}.  420.  181  Am.  St  Rep.  416;  Com. 
T.  Coughlln,  182  Mass.  558-C63,  66  N.  B.  207; 
Sayles  v.  Quinn,  196  Mass.  482,  82  N.  B.  713; 
O'Driscoll  V.  Lynn  &  Boston  R.  R.  Co.,  180 
Mass.  187-190,  62  N.  B.  3.  No  sound  rea- 
son appears  why  this  rule  of  practice  should 
not  apply  to  unwarranted  arguments  by  a 
district  attorney,  even  In  respect  of  a  failure 
by  a  defendant  to  take  the  stand  In  his  own 
behalf.  It  Is  a  common  knowledge  that  de- 
fendants may  testify  If  they  desire.  Where 
they  do  not  take  advantage  of  this  privilege, 
frequently  counsel  for  defendants  refer  to 
the  statute  and  to  the  constitutional  provl- 
sions,  in  order  to  explain  conduct  which 
might  otherwise  seem  strange  to  the  Jurors. 
While  this  does  not  open  the  door  to  the 
district  attorney  to  reply,  it  shows  that  the 
subject  ItseU  Is  one  which  does  not  liave  in- 
herent tendency  to  harm  a  defendant  The 
fact  that  a  defendant  has  not  testified  can- 
not be  banished  from  the  observation  of  the 
Jury,  and  it  Is  proper  that  his  counsel  may 
suggest  the  reason  for  it  It  is  always  the 
duty  of  the  court  to  state  the  law  touching 
the  matter. 

It  is  possible  that  the  argument  of  tiie  dis- 
trict attorney  inferentially  called  attention 
to  the  fact  that  the  defendant  had  not  testi- 
fied; but  it  was  a  pertinent  proposition  for 
him  to  discuss  that  every  iierson,  so  far  as 
known,  save  her,  had  testified,  who  had  been 
in  such  relation  to  the  premises  where  the 
remains  of  tiie  murdered  man  were  found 
as  to  have  had  opportunity  to  commit  the 
crime.  This  was  germane  not  for  the  pur- 
pose of  creating  a  presunqption  against  the 
defendant  by  reason  of  her  failure  to  testify, 
but  to  tile  end  that  the  Jury  might  consider 
the  circumstance  that  everybody  else,  who 
could  have  done  the  deed,  was  accounted  for, 
if  the  testimony  was  believed.  The  Imme- 
diate disclaimer  of  the  district  attorney  of 
intrait  to  urge  any  Inferences  from  her  fail- 
ure to  testify,  coupled  with  the  plain  in- 
struction of  tile  court  in  the  <diarge  in  ac- 
cordance with  the  statute  and  decisions  abun- 
dantly protected  the  rights  of  the  defendant 
It  must  be  assumed  that  the  Jury  understood 
and  acted  upon  the  directions  given  by  the 
court    Com.  v.  Gunnlnghani,  lOi  Mass.  M& 

Bxceptiona  overruled. 
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BOOK  et  aL  r.  WALL. 


(Supreme  Judicial  Court  of  Majaadiaaetts. 
Norfolk.     Jan.  S,  101U 

1.  EviDBNCB  (S  108*)— MonVB. 

When  it  Is  diapated  whether  certain  per- 
■ODs  have  done  a  certain  act,  the  existence  of 
a  motive  on  their  part  to  do  or  to  refrain  from 
doing  that  act  is  relevant. 

[Ed.  Note.— For  other  cases,  fee  Evidence, 
Cent  Dig.  H  202-212;   Dec.  Dig.  i  108.*] 

2.  Watbbb  akd  Waixb  CotrsaBS  (f  179*)  — 
OTESTLOWINO  IaANOS— Evidknce. 

In  an  action  for  damares  for  the  over- 
flowing  of  plaintliPs  land,  where  the  qoeation 
was  whether  defendant's  dam  had  been  main- 
tained at  its  present  height  for  more  than  20 
years  before  the  bringing  of  the  action,  and  it 
appeared  that  more  than  20  years  prior  thereto 
one  0.  owned  defendant's  premises  and  an  ad- 
jacent piece  of  iand,  on  which  a  pond  had  been 
created  by  the  dam,  evidence  of  a  deed  of  soch 
adjacent  land,  wherein  C.  covenanted  for  him- 
self and  his  heirs  and  assigns  to  maintain  the 
dam  "to  at  least  its  present  height,"  was  ad- 
missible to  show  that  he  and  his  sncceasora  had 
a  motive  to  do  what  defendant  claimed  they 
did  do,  and  thus  to  corroborate  other  e^denc* 
on  which  she  relied. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  i  170.*] 

ELcceptions  from  Superior  Court,  Norfolk 
County;  Wm.  Gashing  Walt,  Jndge. 

Petition  nnder  the  mill  act  by  John  Bock 
■nd  others  against  Kittle  C.  Wall  to  recover 
damages  for  the  overflowing  of  plaintUts' 
land  which  was  oo  a  stream  above  defendant, 
who  claimed  a  prescriptive  right  to  malntalo 
the  dajn  at  its  present  height  Verdict  for 
defendant,  and  petitloiwrs  excepted.  Excep- 
tions overruled. 

J.  3.  Feely  and  Roger  Clapp,  for  petltton- 
«n.    H.  B.  Buggies,  for  defendant 

SHBLDON,  J.  Tba  question  contested 
was  whether  the  respondent's  dam  had  been 
maintained  at  Its  present  height  for  more 
than  20  years  before  the  bringing'  of  the  pe- 
titloB.  The  evidence  was  coniUetlng.  There 
was  evidence  that  In  1876  one  Campbell  own- 
ed the  respondent's  pnemises  and  an  adjacent 
piece  of  land  upon  which  a  pond  had  tjeen 
created  by  this  dam.  The  respoodoit  was 
allowed  to  put  in  evidence' a  deed  of  the  ad- 
jacent land  given  in  March,  1876^  by  Camp- 
bell to  the  New  Zork  &  New  England  Bail- 
road  Company,  in  which  deed  Campbell  cove- 
nanted for  himself  and  his  heirs  and  assigns 
to  maintain  this  dam  "to  at  least  Its  presont 
height"  so  that  the  water  In  the  pond  should 
not  be  drawn  down  below  Its  level  then  exlstr 
Ing.  The  petitioner  oont«ida  that  this  was 
erroneous. 

In  otir  opinion  the  deed  was  rightly  admit- 
ted. It  created,  or  could  be  found  to  have 
created,  an  obligation  upon  Campbell  and 
his  successors  In  title  to  keep  the  dam  at  the 
same  height  that  it  then  was;  and  th^re  was 
evidence  that  this  was  the  same  height  at 
which  it  had  been  ever  since  maintained. 
The  deed  brought  about  a  permanent  condi- 


tion of  aflaln  affecting  tbe  use  of  Camp- 
bell's estate  and  imposing  a  duty  upon 
all  future  oWners  thereof.  The  existence 
of  such  a  duty  and  obligation  famished 
a  motive,  perhaps  a  strong  motive,  on  the 
part  of  Campbell  and  his  successors  to  com- 
ply with  its  requirements  and  thus  avoid 
the  liability  under  which  they  otherwise 
might  be  placed.  But  when  it  is  disputed 
whether  certain  persons  have  done  a  certain 
act  the  existence  of  a  motive  on  their  part 
to  do  or  to  refrain  from  doing  that  act  is, 
relevant.  Hanson  ft  Parker  v.  Wittenberg, 
205  Mass.  310,  827,  01  N.  E.  SS3.  This  is 
the  underlying  element  In  such  cases  as 
Clark  V.  Brown,  120  Mass.  206,  and  those 
cited  In  Conklln  v.  Consolidated  Railway, 
106  Mass.  802,  306,  82  N.  E.  23.  The  rule  has 
been  frequently  applied  In  criminal  cases,  in 
wlilch  it  is  held  that  while  the  prosecution 
is  not  obliged  to  show  a  motive  for  the  com- 
mission of  an  alleged  crime,  evidence  of  the 
existence  of  such  a  motive  is  competent  and 
material.  Com.  v.  Richmond  (SutTolk,  Jan. 
8)  1911)  9S  N.  E.  816;  Commonwealth  v.  Jef- 
fries, 7  Allen,  548,  666,  88  Am.  Dec.  712.  The 
mle  is  stated  and  the  aathorlties  are  col- 
lected lA  12  Cyc.  140,  160.  It  follows  that 
this  deed  was  rightly  admitted,  not  as  a 
declaration  of  the  grantor,  bat  to  show  that 
he  and  his  successors  had  a  motive  to  do 
what  the  respondent  claimed  that  they  did 
do,  and  thus  to  corroborate  the  other  evi- 
denoe  upon  whlcA  she  relied.. 

The  petitUmers  did  not  care  to  press  their 
exoq^on  to  the  admission  of  the  letter  from 
the  secretary  of  the  receivers  of.  the  railroad 
eompuiy,  if  the  deed  was  rle^tly  admitted. 

The  drcomstances  before  as  and  the 
ground  of  our  decision  differ  entirely  from 
those  that  appeared  In  the  cases  relied  on 
by  the  petitioners. 

Exceptions  overruled. 


CH7 


S77> 


RICBv.  DRAPER. 


(Supreme  Judicial  Court  of  Massachusetts. 
SutFoIk.    Jan.  0,  1911.) 

1.  Mardakus  (I  68*)  —  Omc«RS  —  OmoiAi, 
Qhabaotbb  ov  acts— Pibvormarck  bt  Oov- 

KBMOB.  . 

Under  Act  Cong.  March  8,  1809,  c.  44Sy  80 
Stat  1366,  amending  an  act  approved  Jaly  8, 
1898  (30  Stat  730,  e.  647),  to  reimburse  the 
Oovemorg  of  tbe  states  for  expenses  ineurred 
In  aiding  the  United  States  to  organizes  volun- 
teer army  in  the  Spanish  War,  and  requiring 
the  money  to  be  paid  by  the  states  directly  to 
the  officers  and  men,  and  not  to  be  placed  in  the 
state  treasury,  a  smn  was  paid  to  a  former 
Governor,  defendant's  predecessor,  to  be  paid  to 
the  officers  and  men  who  served  in  the  Spanish 
War,  and  was  accepted  for  that  purpose  both  by 
defendant  and  his  predecessor.  Held,  that  de- 
fendant held  the  money  in  his  official  capacity, 
and  mandamus  to  compel  him  to  pay  a  part 
thereof  to  one  claiming  to  be  entitled  thereto 
wonld  not  lie. 

[Ed.  Note.— For  oflier  eases,  see  Mandamus, 
Dec  Dig.  {  68.*]  . 
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2.  Mandamttb  (I  72*)— DiBCKBTioirABT  Act. 

Mandamus  will  not  issue  to  compel  per- 
formance of  a  particular  act  ipvolving  the  ex- 
ercise of  discretion  by  a  public  officer,  bat  will 
ordinarily  lie  to  compel  him  to  take  some  action, 
to  the  extent  of  ezercUing  his  discretion  as  to 
whether  he  will  do  the  act  in  the  performance 
of  his  pnblic  duty. 

[EJd.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  {  134;    Dec.  Dig.  |  72.*] 

3.  MA.NDAUDB  (J  64*)— Purposes  of  Wbit— 
Pebformance  or  Officiai,  Duty — Govebr- 
OB  OF  State. 

Mandamus  will  not  lie  to  compel  the  €r0T- 
emor  to  perform  any  part  of  his  official  duties. 

ISA.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  |  128;   Dec.  Dig.  i  84.*] 

Report  from.  Supreme  Judicial  Court,  Suf- 
folk County. 

Petition  for  mandamus  by  Charles  W.  Rloe 
against  Eben  S.  Draper.    Petition  dismissed. 

Henry  T.  Richardson,  for  petitioner.  Dana 
Malone,  Atty.  Gen.,  and  Frederic  B.  Oreen- 
halge,  Asst  Atty.  Oen.,  for  respondent 

KNOWLTON,  O.  J.  Under  the  act  of  Con- 
gress of  March  3,  1899,  (Act  March  8,  1899, 
c.  445,  SO  Stat  1806),  which  Is  amendatory 
of  "An  act  to  reimburse  the  Oovemors  of 
states  and  territories  for  exi)ense8  Incurred 
by  them  In  aiding  the  United  States  to  raise 
and  organize  and  supply  and  equip  the  vol- 
unteer army  of  the  United  States  in  the  ex- 
isting -war  with  Spain,"  approved  July  8, 
1888,  a  sum  of  money  was  imld  to  Curtis 
Guild,  Jr.,  then  Governor  of  Massachusetts, 
to  be  paid  to  officers  and  men;  referred  to  in 
the  act  who  served  in  the  war  with  Spain. 
This  money  passed -into  the  hands  of  his  suc- 
cessor, the  present  Governor,  and  is  now 
subject  to  his  control.  By  the  terms  of  the 
act  such  money,  tmder  the  drcumstances  that 
exteted  in  this  state,  was  "to  be  paid  by  the 
states  and  territories  direct  to  the  officers 
and  men,"  and  none  of  it  was  "to  be  covered 
into  the  treasury  of  the  state  or  territory." 
The  petitioner  claims  a  part  of  the  money 
under  assignments  from  82  soldiers,  the  va- 
lidity of  which  is  questioned  under  section 
8477  of  the  Revised  Statutes  of  the  United 
States  (U.  S.  Comp.  St  1801,  p.  2320),  and  he 
has  brought  this  petition  for  a  writ  of  man- 
damus to  compel  the  respondent  to  pay  it 
over. 

It  is  plain  that  the  money  came  into  the 
hands  of  the  respondent  In  his  official  capac- 
ity, as  Governor  of  the  commonwealth,  and 
that  his  only  relations  to  It  arose  under 
the  act  of  Congress  which  dealt  with  the 
Governors  as  the  executive  representatives 
of  the  states,  and,  In  states  where  no  pay- 
ments had  been  made  to  the  men  for  the 
services  for  which  the  money  was  awarded, 
the  act  sought  to  impose  upon  the  Governors 
nn  official  duty  to  pay  the  money  to  the  men 
who  were  entitled  to  receive  it  This  duty 
having  been  acc^ted  by  Gov.  Guild,  and  af b 
erwards  luiving  been  transferred  to  his  suc- 


cessor, the  respondent  and  having  also  been 
accepted  by  him,  the  action  which  the  peti- 
tioner seeks  to  compel  is  In  no  sense  person- 
al, but  Is  strictly  offldaL  The  most  impor- 
tant question  in  the  case  is  whether  a  writ 
of  mandamus  should  be  Issued  against  the 
Governor  of  the  commonwealth,  to  compel 
the  performance  of  an  official  duty. 

This  question  has  been  constdored  in  many 
cases  In  other  states,  and  the  decisions  are 
far  from  uniform.  It  Is  well  established  that 
a  writ  of  mandamus  will  not  be  issued  to 
compel  the  doing  of  a  particular  act  that  in- 
volves the  exercise  of  judgment  or  discretion 
by  a  public  officer.  People  ex  rel.  t.  Morton, 
156  N.  Y.  136,  50  N.  B.  791 ;  State  v.  Chase, 
5  Ohio  St  628.  But  ordinarily,  a  public 
officer  may  be  compelled  to  take  some  action, 
so  far  as  to  exercise  bis  Judgment-  and  dis- 
cretion In  determining  whether  he  ought  to 
do  or  refrain  from  doing  that  which  the  peti- 
tioner desires  of  him  In  the  performance  of 
an  alleged  public  duty. 

The  Governor  of  this  commonwealth,  under 
our  Constitution,  is  the  "supreme  executive 
magistrate."  He  Is  the  commander  In  chief 
of  the  military  and  naval  forces  of  the  state. 
In  our  Constitution  the  division  of  the  gov- 
ernment Into  three  departments,  each  inde- 
pendent of  the  other,  Is  provided  for  In 
language  picturesque  and  emphatic,  "to  the 
end  that  It  may  be  a  government  of  laws  and 
not  of  men."  Const  Mass.  part  1,  art  80. 
In  other  states  whose  Constitutions  recognize 
a  similar  division  of  the  government  It  Is 
generally,  if  not  utdversally,  held  that  In 
the  performance  of  his  political  duties  aa 
the  highest  executive  officer,  the  Governor  to 
not  subject  to  supervision  oif  direction  by 
the  courts.  But  in  some  jurisdictions  there 
tfre  decisions  that  In  the  performance  of 
strictly  ministerial  duties  which  might  hare 
been  imposed  upon  some  other  officer,  the 
Governor  may  be  compelled  to  act  by  a 
writ  of  mandamus.  See  Railroad  Co.  t. 
Moore,  36  Ala.  871;  Harpendlng  v.  Halght 
89  Cal.  189,  2  Am.  Rep.  482 ;  Martin  v.  Ing- 
ham, 88  Kan.  641,  17  Pac.  162 ;  Magruder  v. 
Swann,  26  Md.  178;  Chumasero  ▼.  Potts,  2 
Mont  242;  Gotten  t.  Ellis,  52  N.  C.  646; 
Greenwood  Cemetery  Land  Co.  v.  Routt  17 
Colo.  166,  28  Pac.  1126,  16  L.  R.  A.  369,  81 
Am.  St  R^.  284;  Chamberlain  v.  Sibley,  4 
Minn.  809  (Gil.  228) ;  State  v.  Chase,  5  Ohio 
Bt  628.  But  the  weight  of  authority,  fur- 
nished by  decisions  in  a  larger  number  of 
states,  and  supported,  as  we  think,  by  strongs 
er  reasons,  is  in  favor  of  the  proposition  that 
Governors  of  states  are  not  amenable  to  the 
courts  for  their  conduct  in  the  performance 
of  any  part  of  their  official  duties.  Hawkins 
V.  Governor,  1  Ark.  670,  83  Am.  Dec.  846; 
State  T.  Drew,  17  Fla.  67;  Low  v.  Towns, 
Governor,  8  Ga.  860;  People  v.  CuIIom,  100 
m.  472;  People  v.  Blssell,  18  Ul.  229,  68 
Am.  Dec.  591 ;  Hovey  v.  State,  127  Ind.  688, 
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27  K.  B.  175,  11  Ia  R.  A.  763,  22  Am.  St 
Rep.  663 ;  State  t.  Warmotb,  22  La.  Ann.  1, 
2  Am.  Rep.  712;  In  re  Dennett,  82  Me.  508, 
54  Am.  Dec.  602;  Sntberland  v.  Governor, 
29  Mich.  320,  18  Am.  Bep.  89;  Vicksburg  & 
M.  R.  Co.  T.  Lowry,  61  Miss.  102,  4S  Am. 
Rep.  76;  State  t.  Stone,  120  Mo.  428,  25 
S.  W.  376,  23  L.  R.  A.  194,  41  Am.  St  Rep. 
705;  State  v.  Governor,  25  N.  J.  Law,  331; 
People  ex  rel.  t.  Morton,  156  N.  T.  136,  60 
N.  B.  791 ;  Manran  v.  Smith,  8  B.  I.  192,  5 
Am.  Rep.  564;  Bates  t.  Taylor,  87  Xenn.  319, 
11  S.  W.  268,  3  L.  R.  A.  316 ;  Teat  v.  Mo 
Gaughey,  85  Tex.  478,  22  S.  W.  302;  Hous- 
ton, etc.,  Ballroad  v.  Bandolph,  24  Tex.  317. 
The  subject  Is  discussed  learnedly  by  Mr. 
Justice  Cooley  In  Sutherland  v.  Governor,  29 
Mich.  320-323,  18  Am.  Rep.  89,  where  he 
says:  "What  is  claimed  is  that  where  the 
act  U  purely  ministerial  and  the  right  of  the 
citizen  to  have  It  performed  Is  absolute,  the 
Governor,  no  more  than  any  other  officer.  Is 
above  the  laws,  and  the  obligation  of  the 
courts  on  a  proper  application  to  require  him 
to  obey  the  laws  Is  the  same  that  exists  In 
any  other  case  where  an  official  ministerial 
duty  is  disregarded.  •  •  •  There  Is  no 
dear  and  palpable  line  of  distinction  between 
those  duties  of  the  Governor  which  are  polit- 
ical and  those  which  are  to  be  considered 
ministerial  merely,  and  if  we  should  under- 
take to  draw  one,  and  to  declare  that  in 
all  cases  falling  on  one  side  of  the  line  the 
Grovemor  was  subject  to  Judicial  process, 
and  in  all  falling  on  the  other  he  was  Inde- 
pendent of  it  we  should  open  the  doors  to 
an  endless  train  of  litigation.  •  •  •  The 
apportionment  of  authority  and  duty  to  the 
Governor  is  either  made  by  the  people  in  the 
Constitution,  or  by  the  Legislature  in  making 
laws  under  it;  and  the  courts,  when  the  ap- 
portionment has  been  made,  would  be  pre- 
sumptuous if  they  should  assume  to  declare 
that  a  particular  duty  assigned  to  the  Gover- 
nor Is  not  essentially  executive,  but  is  of 
such  inferior  grade  and  Importance  as  prop- 
erly to  pertain  to  some  inferior  office,  and, 
consequently,  for  the  purposes  of  their  Ju- 
risdiction, the  courts  may  treat  it  precisely 
as  if  an  inferior  officer  bad  been  required  to 
perform  it  To  do  this  would  be  not  only  to' 
question  the  wisdom  of  the  Constitution  or 
the  law,  but  also  to  assert  a  right  to  make 
the  Governor  the  passive  instrument  of  the 
Jndidary  in  executing  its  mandates  within 
the  sphere  of  his  own  duties.  Were  the 
courts  to  go  BO  far,  they  would  break  away 
from  these  checks  and  balances  of  govern- 
ment wUch  were  meant  to  be  checks  of  co- 
operation, and  not  of  antagonism  or  mas- 
tery, and  would  concentrate  in  their  own 
hands  something,  at  least  of  the  power 
which  the  people,  either  directly  or  by  the 
action  of  their  representatives,  decided  to 
intrust  to  the  other  departments  of  the  gov- 
ernment" 


Similar  doctrine  Is  stated  In  other  cases 
cited  above.  We  think  it  would  be  an  unfor- 
tunate rule  of  law  that  would  require  this 
court  at  the  request  of  a  petitioner,  to  scru- 
tinize the  official  conduct  of  the  Governor, 
in  order  to  determine  whether  certain  of  bis 
acts  or  omissions  were  in  matters  merely 
ministerial,  or  in  the  exercise  of  executive 
functions  which  properly  pertained  to  his 
office.  An  order  under  a  writ  of  mandamus 
against  the  Governor,  if  he  should  refuse  to 
ob^  it  might  present  the  strange  spectacle 
of  a  direction  by  the  court  to  the  executive 
forces  of  the  government  to  coerce  and  punish 
the  chief  executive  officer  of  the  state,  who 
commands  and  controls  the  military  forces 
that  are  ultimately  relied  upon  for  the  main- 
tenance of  law  and  order.  It  seems  better  to 
bold  that  for  whatever  he  does  officially,  the 
Governor  shall  answer  only  to  his  own  con- 
science, to  the  people  who  elected  him,  and  in 
case  of  the  possible  commission  of  a  high 
crime  or  misdemeanor,  to  a  court  of  impeach- 
ment For  these  reasons  we  are  of  opinion 
that  the  petition  should  be  dismissed. 

In  the  view  we  have  taken  of  the  case,  we 
cannot  determine  Judicially  which  of  the 
parties  is  right  in  his  cont^mtion  as  to  the 
validity  of  the  assignments  under  which  the 
petitioner  claims. 

Petition  dismissed. 

(207  Mass.  ^1) 

COMMONWEAI/TH  t.  EJLLI& 

SAMB  V.  KBLLX. 

(Supreme  Judicial  Court  of  Massachusetts. 

Middlesex.    Jan.  9,  1911.) 

1.  iRDicncEin'  ANn  Iotoimation   (S  125*)— 
Complaint— DupucnT—VAQBANCY. 

Under  Bev.  Laws,  c.  212,  f  61,  declaring 
that  a  person  who  is  known  to  be  a  pickpocket, 
thief,  or  burglar,  and  having  no  visible  or  law- 
ful means  of  support  if  found  prowline  around 
any  enumerated  public  place,  shall  be  deemed  a 
vagabond,  a  complaint  alleging  that  accused  on 
a  designated  date,  "and  on  divers  other  dates 
and  times,"  was  a  person  known  to  be  a  pick- 
pocket and  thief,  without  anv  visible  and  law- 
ful means  of  support,  and  that  "on  said  days 
and  times  aforesaid"  he  was  found  prowling 
around  a  railroad  depot  in  a  city,  .whereby  he 
was  "and  still  is"  a  vagabond,  does  not  charge 
distinct  offenses,  but  charges  a  continuing  of- 
fense and  sufficiently  charges  an  offense  on  the 
designated  date,  and  the  quoted  words  may  be 
stricken  as  surplusage. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  IMg.  §§  834-400;  Dec. 
Dig.  I  125.*] 

2.  iNniCTMENT    AND     INFORMATION     (f    llO*)— 
STATUTOEY    CBIMES— VAGBANCT — COMPI.AINT 

— SUFFICIBNCY. 

A  complaint,  following  the  language  of  Bev. 
Laws,  c.  2i2,  J  61,  defining  and  punisning  vag- 
alMuds,  is  sufficiently  certain. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §§  289-294;  Dec. 
Dig.  i  110.*] 

3.  Vagbancy  (J  2*)  —  Complaint  —  Bam- 

CIENOY. 

A  complaint,  which  alleges  that  accused 
was  a  person  known  to  be  a   pickpocket  and 
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thief,  without  any  visible,  and  lawful  means  of 
support,  and  that  he  wks  found  prowling  around 
a  railroad  depot  in  a  dty,  whereby  be  was  a 
vagabond,  dtarna  a  violation  of  Rev.  Laws,  c, 
212,  {  61,  defining  and  punishing  vagabonds,  and 
not  a  violation  of  section  46,  punishing  rogues 
and  vagabonds. 

[Ed.  Note.— For  other  cases,  see  Vagrancy, 
Dec.  Dig.  I  a.*] 

4.    VaGBANOT  (f  l*)-^STATTm»— Oftbhsim. 

To  convict  one  nnder  'Rev.  Laws,  c.  212,  | 
61,  defining  and  punishing  vagabonds,  it  must 
appear  that  he  was  found  prowling  around  one 
of  the  pnblic  places  mentioned,  and  that  he  was 
doing  this  while  having  no  visible  and  lawfnl 
means  of  support,  and  that  he  was  a  person 
known  to  be  a  pickpocket,  thief,  or  burglar. 

[Ed.  Note. — ^For  other  cases,  see  Vagrancy, 
Cent  Dig.  $    1;  Dec.  Dig.  {  1.*] 

6.  jCONSTTTTrriONAL    LAW     (§    200*)— EX    POST 

Facto  Laws — Statutbs. 

Rev.  Laws,  c  212,  I  61,  providing  that  a 
person  who  is  known  to  be  a  pickpocket,  thief, 
or  burglar,  and  having  no  'nslble  or  lawful 
means  of  support,  if  found  prowling  around  enu- 
'merated  pnbUc  places,  shall  be  deemed  a  vag- 
abond, makes  one  liable  for  hia  act  in  prowling 
around  i^  public  place,  without  any  visible  or 
lawful  means  of  support;  and  the  commission 
of  the  crimes  referred  to  is  not  a  misdemeanor, 
for  which  proaecution  may  be  had,  but  the  pre- 
vlons  crimes  are  only  considered  in  creating  the 
ofFense,  so  that  the  statute  is  not  invalid  as  an 
ez  post  facto  law. 

[Ed.  Note.— For  other  cases,  aee  Constitution- 
al Law,  Cent.  Dig.  ff  S70-B76:    Dec.  EMg.  I 

6.  Irdictkent  ahd  Intobication   (S  121*)— 
Complaint— Bill  or  Pabticulabs. 

Under  Bev.  Iaws,  c.  218,  g  89,  authorizing 
a  bill  of  particalaiB  when  the  charge  is  not 
otherwise  plainly  set  out,  <«  when  it  is  neces- 
sary to  give  accused  and  the  court  reasonable 
knowledge  of  the  nature  and  grounds  of  the 
crime  charged,  one  charged  with  being  a  vaga- 
bond, in  violation  of  chapter  212,  {  61,  based 
on  his  prowling  around  a  railroad  depot  in  a 
city,  without  any  visible  or  lawful  means  of  sup- 
port, being  known  to  be  a  pickpocket,  thief, 
or  burglar,  cannot  complain  of  the  refnsal  of 
the  court  to  require  a  bill  of  particulars  de- 
manded "in  accordance  with  his  rights  under  the 
Bevised  Laws,"  without  pointing  out  any  part 
of  the  complaint  about  the  meaning  of  which  he 
is  uncertain. 

[E2d.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  {  318;  Dec.  Dig.  i 
121.»] 

Appeal  from  Superior  Court,  Middlesex 
County. 

John  W.  ElUs  and  Thomas  Kelly  were 
each  convicted  of  crime,  and  they  bring  ex- 
ceptions, and  appeal  from  orders  denying  mo- 
tions for  bills  of  particulars.  Judgment  and 
orders  affirmed. 

John  J.  Higgins,  for  the  Commonwealth. 
P.  H.  Kelley  and  Jos.  M.  SuIIiran,  for  defend- 
ants. 

E3TOWI/rON,  G.  J.  These  two  cases  were 
argued  together,  and  they  present  precisely 
the  same  questions.  In  each  a  complaint 
was  made  against  the  defendant  nnder  Bev. 
Lews,  c.  212,  I  61,  charging  that  he  was  "a 
person  Icnown  to  be  a  pickpocket  and  thief, 
and  then  and  there  having  no  visible  and 


lawful  means  of  support,  and  was  then  and 
there,  on  said  days  and  times  aforesaid, 
found  prowling  around  a  certain  railroad 
depot  in  said  Lowell,  whereby  and  by  force 
of  the  statute  In  such  case  made  and  provid- 
ed," he  "was  and  still  is  a  vagabond,"  etc; 
A.  motion  to  quash  was  filed  In  each  case,  la 
which  six  reasons  for  the  motion  were  stated. 

The  complaint  is  not  bad  for  duplicity. 
It  doea  not  charge  distinct  offenses.  The 
charge  is  of  a  continuing  offense,  and  the 
time  w^  might  have  been  alleged  as  with- 
in a  certain  period  beginning  on  a  day  named 
and  ending  on  a  later  day  named.  But,  .in 
the  form  in  which  this  complaint  is  made, 
the  allegation  sufficiently  charges  an  ofTense 
on  the  1st  day  of  June,  1910,  and  the  words, 
"and  on  divers  other  dates  and  times  at  said 
Lowell,"  add  nothing  to  it  These  words, 
and  the  later  words,  "on  said  days  and  times 
aforesaid,"  and  also  the  words,  "and  stUl  Is," 
may  be  stricken  out  as  surplusage.  Com.  v. 
Sullivan,  S  Allen,  511;  Com.  v.  Gardner,  7 
Gray,  494;  Com.  v.  Blwell,  1  Gray,  463. 

The  complaint  is  sufficiently  certain.  It 
follows  the  language  of  the  statute,  and  in  a 
case  of  this  kind  tliat  is  sufficient  Com.  v. 
Ashley,  2  Gray,  KJ6;  Com.  v.  Dyer,  128  Mass. 
70;  Com.  v.  Brown,  141  Mass.  78,  6  N.  E. 
377. 

It  is  plain  that  the  charge  is  of  being  a 
vagabond  under  the  provisions  of  Bev.  Laws, 
c  212,  i  61,  and  not  under  the  provisions  ot 
section  46  of  the  same  chapter. 

The  defendantif  ooansel  have  argued  at 
length  that  the  statute  Is  unconstitutional, 
because  of  the  nature  of  the  allegations  that 
together  charge  the  offense.  The  statute 
makes  certain  conduct  punishable,  as  prodnc* 
ing  in  a  man  a  condition  and  character  that 
render  him  an  objectionable  member  of  so* 
ciety,  whose  acts  and  influence  are  detri- 
mental to  the  community.  To  convict  lilm 
under  this  sectloa,  it  must  be  shown  that  be 
was  found  prowling  around  one  of  the  pnb>' 
lie  places^  mentioned  in  the  statute,  and  that 
he  was  doing  this  wliile  liaving  no  Tisible 
and  lawful  means  of  support  It  miut  also 
be  shown  that  he  was  a  person  known  to  be 
a  pickpocket  thief  or  burglar.  His  prowling 
around  a  public  place  Is  active  conduct  for 
which  he  Is  directly  responsible.  So  too  in 
ordinary  cases,  in  a  less  marked  degree.  Is 
his  having  no  visible  or  lawfnl  means  of 
sopport  These  are  matters  of  conduct  and 
behavior.  When  they  coexist  in  a  person 
known  to  be  a  pickpocket  thief  or  burglar, 
they  omstitnte  an  offense  for  which  he  well 
may  ]>e  mibjected  to  punishment  The  com- 
mission of  the  previous  crimes  referred  to  In 
the  statute  does  not  constitute  a  misdemean- 
or for  which  he  may  be  prosecuted.  To  a 
certain  extent  they  are  indications  of  pres- 
ent character,  and  they  serve  to  give  color 
to  conduct  tliat  otherwise  might  be  les^  pro- 
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nounced  In  Its  IndlcatlonB.  That  tt»  pre- 
Tloos  commission  of  crimes  may  be  consider- 
ed  In  determining  the  psnishment  to  be  im- 
posed, and  In  the  creation  of  certain  kinds 
of  statutory  otfenses,  without  rendering  a 
statute  an  ex  post  facto  law;  has  repeatedly 
been,  adjudged.  McDonald  ▼.  Com.,  173  Mass. 
322,  6S  N.  £.  874,  73  Am.  St.  Rep.  293 ;  Com. 
y.  Oraves,  166  Mass.  IQS,  29  N.  B.  679,  16  L. 
R.  A.  256;  Startevant  t.  Com.,  ISS  Mass. 
608,  33  N.  B.  648;  Gom.<  T.  Phillips,  11  Pick. 
28;  Plumbly  v.  Com.,  2  Mete.  413;  Tnttle  t. 
Com.,  2  Gray,  605. 

The  defendant  In  each  case  filed  a  motion 
for  a  bill  of  particulars  and  appealed  from 
an  order  overruling  It  In  the  substantlTO 
part  of  the  motion  he  merely  "demands  that 
a  bill  of  particulars  be  furnished  blm  in  ac- 
cordance with  his  rights  under  the  Revised 
Laws."  If  be  had  pointed  out  any  part  of 
the  complaint,  about  the  meaning  of  which 
he  was  uncertain  and  needed  information  to 
enable  him  to  prepare  his  defense,  doubtless 
the  court  would  have  ordered  the  filing  of 
spedflcatlona  He  might  haVe  needed  to  be 
told  what  railroad  depot  was  referred  to  In 
the  complaint,  or  what  were  the  particulars 
of  the  knowledge  that  he  was  a  pickpocket 
and  thief;  but  It  does  not  appear  that  he 
needed  or  desired  Information  of  this  kind. 

The  defendants'  "rights  under  the  Revised 
Laws"  entitle  them  to  a  bill  of  partlcniars 
only  when  "the  charge  would  not  be  other- 
wise fully,  plainly,  substantially  and  formal- 
ly set  out,"  or  when  It  Is  "necessary  to  give 
the  defendant  and  the  court  reasonable 
knowledge  of  the  nature  and  grounds  of  the 
crime  charged."  Rev.  Laws,  c.  218,  i  39; 
Com.  v.  Snell,  189  Mass.  12-19,  75  N.  B.  75, 
S.L.  R.  A.  (N.  S.)  1019. 

Judgment  and  orders  affirmed. 


(ZOT  Hub.  E63) 

COMMONWEALTH  v.  STUART  et  al. 

'  (Supieme  Judicial  Court  of  Massachusetts. 
Suffolk.    Jan.  7,  1911.) 

1.  C^naNAi.  Law  (g  423*)— Dbclabaxiors  of 
CoNSPiRATOB— Tua  of  Making. 

Where  accused  is  charged  with  conspiring 
with  others  to  Induce  the  owner  of  a  store  to 
sell  his  property  and  take  worthless  security 
in  payment,  and  to  diaposs  of  the  property  be- 
fore toe  peison  seUing  the  property  should  have 
taken  any  action  to  defeat  the  conspiracy,  a  dec- 
laration by  one  of  the  conspirators  is  admissible 
in  a  prosecution  for  the  conspiracy,  althongh 
made  after  the  property  bad  been  tranafened  by 
the  original  owner,  but  before  the  conspirators 
bad  disposed  of  the  property. 

[Ed.    Note.— For    other   cases,    see   Criminal 
Law,  Cent.  Dig.  §f  989-1001 ;  Dec.  Dig.  I  423.*] 

2.  CBnoRAi,  Law  (5  369*)— Evidence. 

In  a  prosecution  for  conspiring  to  steal 
property,  evidence  of  one  who  was  a  confed- 
erate of  one  of  the  oonspiratois,  although  not 
included  in  the  indictment,  as  to  his  business 
relations  with  accused,  was  competent,  where 
the  jury  could  find  that  the  transactions  tes- 


tified to  were  a  part  of  the  general  unlawful 
scheme  in  Which  accused  and  his  confederates 
were  en^ged,  althongh  the  evidence  may  have 
tended  inadentalty  to  show  the  commiaslon  by 
accused  of  other  specific  crjmes. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  §§  822-824;  Dec  Dig.  {  369.*] 

8.  CannwAt  Law  (J  680*)— TBtAi>-OBDEB  of 

iNTBODtrCINO    EvinENCE. 

In  a  prosecution  for  conspiracy,  the  order 
of  Introducing  the  evidence  Is  wholly  In  the  dis- 
cretion of  the  judge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  S|  1609,  1610,  1613;  Dec.  Dig. 
i  680.*] 

4  CoRSFiBAOT  (i  46*)— ADinssiBHirrT  at  St- 

lOENCK. 

Accused  was  charged  with  conspiring  with 
others  to  obtain  property  by  purchase  from  tiie 
owners  and  inducing  them  to  accept  worthless 
secnrity  for  the  price  by  false  assurances  of  its 
value.  Beld,  that  evidence  was  admissible.  In 
examination  of  a  person  who  sold  his  properly 
to  the  conspirators,  that  he  relied  on  the  state- 
ments of  two  of  the  conspirators  as  to  the  value 
of  the  land  which  he  had  been  persuaded  to  take 
as  security  for  the  price;  and  such  evidence 
was  not  excluded  by  the  rule  that  lies  about 
the  value  of  property  are  mere  dealer's  talk,  as 
confidential  relations  existed  between  one  of 
the  conspirators  and  the  witness,  and  the  lat- 
ter was  persuaded  to  rely  upon  the  pretended 
opinion  of  that  conspirator  and  his  confederates. 
[EM.  Note.— For  other  cases,  see  Conspiracy, 
Dec.  Dig;  I  45.*] 

6.   OONSPIBAOT   (I   26*)- NATtTBB   OF   OFFXNSS. 

.A  conspiracy  for  the  attainment  of  an  un- 
lawful end  is  none  the  less  a  criminal  offense 
because  some  means  employed,  though  essen- 
tially dishonest,  could  not  by  themselves  be 
made  the  subject  of  a  criminal  prosecution. 

[EM.  Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  I  87;  Dec.  IMg.  |  26.*] 

6.  CONBPIBACT  (i  45*)— ADlIISSIBIIJTr  OF  E}V- 
IDENCE. 

In  a  prosecution  for  conspiring  to  purchase 
property  and  Induce  the  seller  to  accept  worth- 
less security  for  the  price,  deeds  made  by  ^e 
alleged  Conspirators  of  land  to  be  used  as  securi- 
ty in  the  purchases  intended  to  be  made  are 
competent  evidmce  of  acts  done  in  furthenuuw 
of  the  conspiracy,  < 

[EM.  Note.— For  other  cases,  see  Conspiracy, 
Dec.  Dig.  {  45^*] 

7.  CoNSPiKACY  (S  46*)— Aj>KisfiiBrLiTr  ,or  Elv- 

IDENCE. 

Accused  was  charged  with  conspiring  with 
others  to  purchase  property  and  induce  the  own- 
ers to  accept  wortnless  security  for  the  price, 
and  one  owner  was  induced  to  take  a  second 
mortgage  as  secnrity.  Held,  that  it  was  compe- 
tent to  prove  the  foreclosure  of  the  first  mort- 
gage upon  the  property,  as  it  tended  to  show 
that  the  property  was  exhausted  in  payment  of 
the  prior  incumbrance,  and  the  foreclosure  could 
be  proved  by  introducing  the  mortgagee's  deed. 
[BM.  Note.— For  other  cases,  see  Coiupiracy, 
Dec.  I»g.  I  46.*] 

8.  Cbimiwai.  Law  (j  889*)— Evidkwce. 

In  a  prosecution  for  conspiring  to  Induce 
the  owners  of  property  to  sell  their  property 
and  take  worthless  secnrity  for  the  price,  evi- 
dence by  one  of  the  conspirators  that  a  few 
years  before  he  had  been  swindled  by  one  of  the 
persons  accused  and  others  In  a  transaction 
which  might  be  found  to  have  been  in  further^ 
ance  of  the  alleged  conspiracy,  and  to  indicate 
that  it  was  then  under  way,  and  that  he  was 
thereafter  induced  to  join  In  tiie  conspiracy  and 
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assist  in  defraa^ng  othen,  was  admissible  as  a 
part  of  the  histoiy  of  the  conspiracy. 

[Ed.  Note. — For  otiier  cases,  see  Criminal 
Law,  Cent  Dig.  H  82:^-824;   Dec.  Dig.  |  869.*] 

9.  LiABOKNT  (f  14*)  —  SuTFionnroT  of  Bvi- 

An  indictment  charged  certain  persona 
named  on  a  specified  date  witli  stealing  the 
property  of  a  person  named.  The  evidence 
showed  that  one  of  the  persons  charged  had  ob- 
tained the  money  diat  they  were  charged  with 
stealing  for  one-half  interest  in  a  pretended  busi- 
ness, by  means  of  false  representations  as  to  the 
extent  and  profits  of  that  bnsiness.  Held,  that 
the  conrt  properly  refused  to  order  an  acquit- 
tal, as  the  evidence  was  saffident  to  show  lar- 
ceny, if  done  with  the  fraadulent  intent  charged, 
under  Rev.  Laws,  c.  208,  {  26,  providing  that 
whoever,  with  intent  to  defraud,  obtains  by  a 
false  pretense  money  of  another,  shall  be  guilty 
of  larceny. 

[Ed.  Note. — ^For  other  cases,  see  Larceny, 
Cent  Dig.  H  34-S8;   Dec.  Dig.  I  14.*] 

10.  CONBFIBACT  (I  S7*)— KlEBOBB  OF  CSIltEa. 

The  offense  of  conspiracy  is  not  merged  in 
specific  crimes  afterwards  committed  in  pur- 
suance thereof,  although  the  conspiracy  was 
only  a  misdemeanor,  and  the  subsequent  crimes 
were  felonies. 

[EM.  'Notew— For  other  cases,  see  Conspiiacy, 
Cent  Dig.  H  68-70;   Dec  Dig.  i  37.»] 

E^xceptiona  from  Superior  Court,  Suffolk 
County. 

Charles  S.  Stuart  and  otbers  were  convict- 
ed of  conspiracy  to  steal  property,  and  Stuart 
brings  exceptions.    Bxc^tlons  overruled. 

One  count  of  the  indictment  charged  them 
with  larceny  of  the  property  of  a  person 
named. 

Michael  J.  Dwyer,  Asst  Dist  Afty.,  for  the 
Commonwealth.  Robert  W.  Nason  and  Tbos. 
W.  Proctor,  for  defendants. 

SHELDON,  J.  1.  As  the  district  attorney 
entered  a  nol.  pros,  upon  all  but  the  first  and 
tenth  counts  of  the  Indictment,  the  defend- 
ant's motion  to  quash  has  not  been  argued, 
and  need  not  be  considered. 

Several  exceptions  were  taken  by  tills  de- 
fendant to  the  admission  of  evidence.  We 
discuss  those  which  have  been  argued  by  his 
counseL 

2.  The  government  contended  that  one 
White,  the  owner  of  a  small  grocery,  had 
been  Induced  to  sell  his  store  and  business 
to  Gaftney  and  to  take  as  security  for  the 
price  thereof  a  second  mortgage  upon  prop- 
erty In  HoUlston,  which  was  represented  to 
be  of  abundant  value  for  that  purpose,  but 
which  the  government  claimed  was  worth- 
less. White  was  permitted  against  the  ex- 
ception of  the  defendant  to  testify  that  aft- 
er he  had  transferred  his  store  to  Gaffney, 
and  wlille  GaflTney  was  still  In  possession 
thereof,  he  had  a  conversation  with  QafTney, 
in  which  the  latter  said  tliat  he  never  had 
seen  the  Holliston  property,  that  he  had  got 
it  from  Stuart,  and  could  not  tell  anything 
about  it  except  that  it  was  In  Holliston. 
There  was  evidence  to  show  the  existence  of 


the  conspiracy  charged  In  the  first  count  at 
the  Indictment,  and  that  both  Stuart'  and 
Oaflney,  as  well  as  otbers,  were  parties 
thereto. 

The  defendant  concedes  that  the  acts  and 
declarations  of  one  conspirator,  made  in  pur- 
suance of  the  common  object  while  the  con- 
spiracy  is  still  pending,  may  be  proved 
against  all  the  conspirators;  but  he  contends 
tliat  this  evidence  was  Incomiietent  because 
the  statements  were  made  by  Gaffney  after  the 
transaction  with  White  had  been  completed, 
when  the  object  of  the  conspiracy  had  been 
attained  as  to  blm,  and  so  that  they  were 
the  mere  declarations  of  one  conspirator,  not 
a  party  to  the  trial  (Gaffney,  though  indict- 
ed, had  died  before  the  trial  took  place),  and 
were  narrative  statements  of  past  events  and 
not  in  any  way  relevant  against  the  defendant. 
1  OreenL  on  E)v.  |  111;  Stephen's  Digest  of 
the  Law  of  EMdence,  art.  4.  But  this  con- 
tention is  based  upon  too  narrow  a  view  of 
the  scope  of  the  conspiracy  wliich  was  claim- 
ed by  the  government  and  which  the  evi- 
dence tended  to  show.  Its  object  was  not 
simply  to  lure  the  owners  of  small  stores  or 
business  enterprises  into  parting  with  their 
property  In  exchange  for  a  worthless  prom- 
ise backed  by  equally  worthless  security;  it 
was  part  of  the  scheme  also,  after  the  voi- 
dors  had  been  thus  cheated,  to  keep  them  at 
peace  and  inactive  until  the  booty  acquired 
from  them  had  been  disposed  of  and  the  con- 
spirators had  t>een  thus  enabled  to  enjoy  the 
fruits  of  their  unlawful  enterprise.  All  the 
statements  of  Gaffney,  the  admission  of 
which  was  excepted  to,  could  be  found  to 
have  been  made  whUe  the  conspiracy  was 
still  pending  and  in  furtherance  of  its  crim- 
inal object  Accordingly  the  evidence  was 
competent  Com.  v.  Clancy,  187  Mass.  191, 
196,  72  N.  B.  842;  Com.  v.  Waterman,  122 
Mass.  43;  Com.  v.  Brown,  14  Gray,  419. 

Even  if  the  declarations  had  been  made 
after  the  paramount  object  of  the  conspiracy 
had  been  attained,  and  had  related  merely  to 
the  concealment  and  safe  disposal  of  the 
property  which  had  been  obtained  by  its  ex- 
ecution, there  Is  sufficient  authority  for  say- 
ing that  they  might  have  been  put  in  evi- 
dence against  fellow  conspirators  not  present 
when  they  were  made.  But  we  need  not 
spend  time  upon  this  consideration,  as  it  is 
merely  a  development  of  that  already  stated. 
It  is  enough  to  refer  to  a  few  of  the  cases 
In  which  it  has  been  applied.  Com.  v.  Scott, 
123  Mass.  222,  25  Am.  Rep.  81;  Com.  v. 
Smith,  151  Mass.  491,  24  N.  B.  677;  Com.  t. 
Devaney,  182  Mass.  38,  35,  64  N.  B.  402;  Peo- 
ple V.  Mol,  137  Mich.  692,  100  N.  W.  913,  68 
L.  R.  A.  871,  4  Am.  &  E^g.  Ann.  Cas.  960; 
State  V.  Thaden.  43  Minn.  253,  45  N.  W.  447; 
Card  V.  State,  109  Ind.  416,  9  N.  Bl  691; 
Scott  V.  State,  80  Ala.  608,  509.  Other  cases 
are  collected  In  12  Cyc.  438,  439. 

3.  The  testimony  of  Llndaner  as  to  Oaff- 
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ney'8  other  declarations  made  to  him  was 
competent  for  the  same  reasons. 

We  do  not  consider  the  question  whether 
Gaffney's  declarationB  conld  have  beoi  ad- 
mitted on  the  ground  of  his  having  deceased 
brfore  the  trlaL  Bev.  Laws,  c.  175,  g  66; 
St  1896,  c.  336.  It  has  been  doubted  among 
the  profession  whether  the  statute  is  appli- 
cable to  criminal  proceedings.  Apparently  It 
has  been  assumed  not  to  be  so  In  the  tdal 
of  an  indictment  for  unlawfully  procuring  a 
miscarriage.  Com.  v.  Bishop,  165  Mass.  148, 
152,  42  N.  SX  660;  Com.  ▼.  Sinclair,  195 
Mass.  100,  100,  80  N.  El  790.  These  cases 
were  decided  under  Bev.  Laws,  c.  175,  {  65. 
The  question  is  not  presented  here,  and  is 
mentioned  only  because  of  suggestions  made 
by  counsel  at  the  argument.  It  does  not  ap- 
pear, and  Is  not  probable,  that  the  presiding 
Judge  found  these  declarations  of  Gaffney  to 
have  been  made  In  good  faith ;  and  this  was 
a  condition  precedent  to  their  admissibility 
evea  If  otherwise  competent 

4.  The  testimony  of  Griffin  as  to  his  busi- 
ness relatioia  with  Stuart  was  competent 
The  Jury  could  find  that  the  transactions  tes- 
tlfled  to  were  a  part  of  the  general  unlawful 
sdieme  in  which  Stuart  and  his  confederates 
were  engaged.  They  were  not,  or  rather  the 
evidence  indicated  that  they  were  not,  in- 
dependent acts  of  wrongdoing,  as  in  Oom.  t. 
Jackson,  132  Mass.  16.  That  case  is  explain- 
ed and  the  rule  for  cases  like  the  one  at  bar 
Is  stated  in  Com.  t.  Clancy,  187  Mass.  191, 
196,  72  N.  B.  842,  and  Com.  v.  Blood,  141 
Mass.  671,  S76,  6  N.  B.  769.  See,  also,  Com. 
▼.  linbinsky,  182  Mass.  142,  64  N.  B.  966; 
Com.  T.  Smith,  163  Mass.  411,  417,  418,  40 
N.  B.  189.  That  this  evidence  may  have 
tended  Incidentally  to  show  the  commission 
by  Stuart  of  other  specific  crimes  Is  no  ob- 
jection to  its  being  received  for  the  purposes 
for  which  it  was  competent,  to  show  the  in- 
tent with  which  he  acted  and  the  scope  and 
character  of  the  conspiracy  Into  which  he 
had  entered  and  in  furtherance  of  which 
these  particular  acts  could  be  found  to  have 
been  committed.  Nor  was  It  material  that 
Orlffln  and  Joyce  were  not  included  in  the 
iBdictmoit  Graff  v.  People,  208  lU.  S12,  319, 
70  N.  B.  299;  People  v.  Smith,  144  III.  App. 
129,  159,  affirmed  in  239  III.  91,  87  N.  B.  885; 
People  V.  Fehrenbach,  102  Cal.  394,  36  Pac. 
678.  That  Griffin  was  apparently  a  confed- 
erate of  Stuart  does  not  affect  his  compe- 
tence as  a  witness.  Bean  v.  Bean,  12  Mass. 
20.  Nor  do  we  find  that  Griffin  testified  to 
the  contents  of  the  deed  given  to  him.  His 
testimony  that  the  land  was  in  Walpole  was 
directed  to  the  real  location  of  the  land,  not 
to  what  was  sa|d  about  it  on  the  deed. 

5.  For  the  reasons  already  stated,  it  was 
competent  to  prove  the  dealings  of  Bamsey 
and  Nutt  with  Tuill.  The  testimony  was 
not  made  too  remote  by  the  fact  that  it  re- 
lated to  a  transaction  in  1903.  The  conspira- 
cy was  a  continuing  one.  It  might  be  found 
that  it  began  as  early  aa  1801,  and  continued. 


though  with  the  addition  of  some  new  con- 
federates, into  1906.  The  exception  to  che 
testimony  of  these  witnesses  cannot  be  sus- 
tained. 

&  The  defendant  had  no  right  of  exception 
to  the  ruling  that  Undaner  might  testify  in 
redirect  examination  that  he  relied  on  the 
statements  of  Stuart  and  Oaffn^  as  to  the 
value  of  the  land  which  he  had  been  per- 
suaded to  take  as  security  for  the  price  of 
his  restaurant  The  order  of  tbe  evidenbe 
was  wholly  in  the  discretion  of  the  Judge. 
The  evidence  was  material  (Com.  v.  O'Brien, 
172  Mass.  248,  2S4,  52  N.  B.  77;  Com.  ▼. 
Drew,  163  Mass.  388,  695,  27  N.  E.  593),  be- 
cause it  was  one  of  the  objects  of  the  con- 
spiracy to  palm  off  worthless  security  upon 
sellers  by  false  assurances  of  its  value.  The 
ordinary  doctrine  (Com.  ▼.  Wood,  142  Mass. 
460,  8  N.  B  432;  Lyndi  v.  Murphy,  171 
Mass.  307,  50  N.  B.  623)  tliat  lies  about  the 
value  of  property  are  mere  dealor's  talk  does 
not  apply  to  a  case  like  this,  where  it  could 
be  found  that  there  were  confidential  rda> 
tions  between  Stuart  and  the  victim  whom  it 
was  Intended  to  defraud,  and  that  the  latter 
was  persuaded  to  rely  upon  the  pretended 
opinion  of  Stuart  and  his  confederates.  See 
Medbury  v.  Watson,  6  Mete.  246,  260,  39  Am. 
Dec.  726;  Da  we  v.  Morris,  149  Mass.  188, 
192,  21  N.  B.  818,  4  L.  B.  A.  158,  14  Am.  St 
Bep.  404;  Kllgore  ▼.  Bruce,  166  Mass.  136, 
138,  44  N.  B.  108;  Andrews  ▼.  Jackson,  168 
Mass.  266,  47  N.  B.  412,  87  Ik  B.  A.  402,  60 
Am.  St  Bep.  390;  Whiting  v.  Price,  169 
Mass.  576,  48  N.  B.  772,  61  Am.  St  Bep.  307; 
Gurney  v.  Tenney,  197  Mass.  457,  465,  84  N. 
Bi  428;  BoUlns  v.  Quimby,  200  Mass.  162; 
164,  86  N.  B  330. 

We  may  add  that  a  conspiracy  for  the  at- 
tainment of  an  unlawful  end  is  none  the  less 
a  criminal  offense  because  some  of  the  means 
employed,  though  essentially  dishonest,  could 
not  by  themselves  be  made  the  subject  of  a 
criminal  prosecution.  COm.  ▼.  Altbause,  207 
Mass.  32.  93  K.  B.  202.  , 

7.  The  deeds  of  the  Walpole  land  from 
Faust  to  Griffin  and  from  Griffin  to  Barnes 
were  properly  admitted.  This  land  was  in- 
tended to  be  used,  it  could  te  found,  as  se- 
curity In  the  fraudulent  purchases  intended 
to  be  made.  The  deeds  afforded  competent 
evidence  of  acts  done  by  two  of  the  alleged 
conspirators  in  furtherance  of  the  common 
design.  Faust  was  one  of  the  defendants 
named  in  the  indictment  Griffin,  as  we 
have  seen,  could  be  found  to  have  joined  in 
the  conspiracy. 

8.  The  foreclosure  of  the  first  mortgage 
upon  the  property  on  which  Walton  had  tak- 
en a  second  mortgage  as  security  for  the 
price  of  his  restaurant  was  a  fact  competent 
to  be  proved.  It  tended  to  show  that  the 
property  was  exhausted  in  payment  of  the 
prior  incumbrance,  and  so  to  support  the 
claim  of  the  government  that  the  security 
was  worthless  from  the  beginning.  The 
mortgagee's  deed  was  competent  to  prove  the    . 
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fact  of  the  foredosure.  It  does  not  appear 
that  the  deed  was  allowed  to  be  used  as  eri- 
dence  of  the  troth  of  the  recitals  made 
therein. 

9.  The  parta  o<  Fergttson'a  testimony 
whl<d)  were  excepted  to  cannot  be  said  to 
hare  been  Incompetent.  In  snbetance,  he  tea- 
titled  that  In  1901  he  was  made  a  victim  of 
Stuart  and  others  In  a  transaction  which 
might  be  found  to  have  been  in  furtherance 
of  the  alleged  conspiracy,  and  to  Indicate 
that  this  was  then  under  way.  His  testi- 
mony tended  also  to  show  that  Immediately 
after  suffering  himself  he  was  induced  by 
Stuart  to  Join  in  the  consplncy  and  to  aa- 
slst  in  defrauding  others.  All  this  was  ad- 
missible. As  was  said  In  Com.  v.  Scott,  123 
Mass.  222^  234,  285,  2S  Am.  Rep.  81,  the  gov- 
ernment had  a  right  to  show  the  whole 
history  of  the  conq>lracy  from  its  commence- 
moit  to  its  consnnunatlon.  And  see  Com.  v. 
Howard,  20S  Mass.  128,  148,  91  N.  EL  S97.  It 
tended  to  show  the  preparations  made  by 
Stuart  and  the  beginning  and  development  of 
his  schone.  It  was  like  the  evidence  which 
always  has  been  held  to  be  competent  that 
one  diarged  with  a  crime  had  made  prepara- 
tions for  its  commission,  or  had  by  word  or 
deed  manifested  an  intention  to  commit  that 
crime.  Com.  v.  Saell,  189  Mass.  12,  75  N. 
E.  75,  8  li.  S.  A.  (N.  S.)  1019;  Com.  v.  Rob- 
inson, 146  Mass.  S71,  577,  16  N.  B.  4S2;  Gon- 
Iclln  ▼.  Consolidated  Ry.,  196  Mass.  302,  806, 
82  N.  EL  23,  and  cases  there  dted. 

10.  The  judge  was  right  In  refusing  to  or- 
der an  acquittal  on  the  tenth  count  There 
was  evidence  that  Stuart  had  obtained  Turn- 
er's money  for  a  half  Interest  In  Sweatt's 
pretoided  business,  by  means  of  false  repre- 
sentations as  to  the  extent  and  profits  of 
tliat  business.  This  was  enough  to  consti- 
tute larceny,  if  done  with  the  fraudulent  in- 
tent claimed  by  the  government.  Rev.  Laws, 
c.  208,  S  26.  And  the  similar  transactions 
with  Severance,  Merrow  and  Day,  which 
were  In  evidence,  could  be  found  to  have 
been  done  as  parts  of  the  same  general 
scheme  which  was  carried  out  with  Turner. 
Com.  ▼.  Lubinsky,  182  Mass.  142,  64  K.  B. 
066;  Com.  r.  Blood,  141  Mass.  571,  6  N.  E. 
769;  Jordan  t.  Osgood,  109  Mass.  457,  461, 
12  Am.  Rep.  731;  Horton  v.  Welner,  124 
Mass.  92;  Boles  v.  Merrill,  173  Mass.  491, 
63  N.  E.  894,  73  Am.  St.  Rep.  308.  It  is  of 
course  plain  that  the  conduct  and  statements 
of  Stuart  himself  in  the  other  matters  which 
were  in  evidence,  if  these  were  found  to  have 
been  done  In  the  execution  of  one  and  the 
same  unlawful  scheme,  as  the  evidence  in- 
dicated, furnished  strong  evidence  against 
himself.  Com.  t.  Bond,  188  Mass.  91,  74  N. 
R  293. 

11.  The  offense  of  conspiracy  was  not 
merged  in  the  8i)eclflc  crimes  afterwards 
committed  in  pursuance  thereof,  although 
the  conspiracy  was  only  a  misdemeanor  and 


the  subsequent  crimes  'were  fdonles.  Com. 
V.  Walker,  108  Mass.  809,  814;  Com.  T.  An- 
drews, 132  Mass.  263,  205. 

We  have  examined  all  the  exceptlona  In 
the  case  which  do  not  appear  to  have  been 
waived,  and  most  if  not  all  of  those  whldi 
have  not  been  spedflcally  mentioned  are 
covered  by  what  has  been  said.  We  discover 
no  error  in  the  rnltngs  excepted  to. 

Ezoeptiona  overruled. 


oot 
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HAWKBS  T.  ItACCEr  et  aL     (Two  eases). 

(Supreme  Judicial  Conrt  of  Massadiusetts. 

Suffolk.    Jan.  S,  1911.) 

1.  Equitt  (8  88*)— Laches— Time  to  Objxct. 

Where  defendant  failed  to  plead  laches, 
it  la  too  late,  after  the  master'i  report  has  been 
filed,  for  him  as  a  matter  of  right  to  ask  a  dis- 
mlBsal  on  that  ground. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dfg.  i  246;   Dee.  Dig.  f  88>1 

2.  Equitt  (S  80*)— Lacdes. 

A  defendant,  who  has  not  changed  his 
position,  nor  lost  anything  because  suit  w«u» 
not  brought  earlier,  cannot  urge  laches  aa  a 
defense,  where  the  delay  was  largely  due  to  mis- 
placed confidence  reposed  in  him  by  plaintiff, 
who  stood  in  a  confidential  relation  to  him. 

{Ed.    Note.— Fw    other    cases,    see    Equity, 
Cent.  Dig.  i  237;   Dec  Dig.  I  W.*] 

3.  BqtTiTT  (i  411*)— REPoar  bt  Maste*— 
RioHT  or  JuDOB  TO  Makk  FcaTBJtB  FnrD- 
iwos. 

The  judge  may  make  further  or  different 
findings  by  inferences  drawn  from  the  facts 
reported  by   the  master. 

[Bi.  Note.— For  other  cases,  see  Equity.  Cent; 
Pig.  §  919;   Deo.  Dig.  i  411.*] 

4.  S^AUD  (I  7*)— VioiiATiOK  ov  GoimoBr- 

TIAI,    RKLATION. 

,  Where  two  persons  stand  in  a  relation 
such  that,  whUe  it  continues,  confidence  is 
necessarily  reposed  by  one,  and  the-  influence 
which  naturally  grows  out  o(  that  confidence 
is  possessed  by  uie  other,  and  the  confidence 
is  abused,  or  the  influence  exerted  to  obtain 
an  advantage  at  the  expense  of  the  confiding 
peiBon,  the  person  so  avaiiing  himself  of  h£» 
position  cannot  retain  the  advantage,  though 
the  transaction  could  not  have  been  Impeached 
if  no  such  relation  had  existed. 

[Ed.  Note.— i^or  other  oases,  see  Fraud,  Dee. 
Dig.  I  7.»1 

5.  EqmTT  ({  848*)— Tauir-FiNonfos— Bvi- 
nai7os. 

In  a  sidt  for  an  accounting,  the  master'a 
report,  finding  that  plaintiff  and  her  sister, 
each  ovei  60  years  of  age,  though  intelligent 
and  well  educated,  had  no  business  exjierienoe 
and  were  almost  like  children  in  money  matters  ; 
that  defendant  knew,  such  facts:  that  they 
trusted'  defendant  implicitly,  ana  apparently 
alwavs  did  what  he  asked  or  advised,  oe  being 
a  relative  of  theirs  and  intimate  with  them; 
that  he  received  large  sums  of  money  from  tbem 
for  alleged  investments,  and  knowing  and  in- 
tending that  they  should  act  from  a  feeling  of 
blind  and  unquestioning  trust  in  him,  and  with 
a  desire  of  accommodating  hun^  without  con- 
sidering the  possible  effect  of  their  action,  part- 
ly from  a  desire  on  their  part  to  help  his  specu- 
lations and  participate  in  them,  gave  them,  in 
return  for  property  transferred  to  him,  his 
10-year  notes  bearing  4  per  cent,  interest  for 
bis  own  benefit,  and  to  tneir  hazard  and  detri- 
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ment  with  reference  to  the  fidndazjr  oblin-' 
tlons  which  he  owed  them,  warranted  a  finduig 
by  the  tndge  that  plaintiff-  and  her  sister  were 
induced  to  receive  the  payments  of  interest  up- 
on such  notes  by  ondite  influence  of  defendant. 
CBd.  Note.— For  -other  cases,  see  Equity, 
Dec  Dig.  8,  348.^1 

6.  Evidence    (§   265»)— Admissions— Eftkct. 

That  plaintiff  and  her  sister  had  received 
some  payments  of  interest  upon  the  notes  was 
not  conclusive  evidence  of  their  election  to  cMi- 
firm  the  taking  of  them  but  amounted  only  to 
an  admission  by  them,  wliich  was  merely  evi- 
dence on  such  question. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
C^nt  Dig.  H  102»-1050;    Dec  Dig.  f  266.*] 

7.  APPKAt    AND    Bbbob    ({    704*)- Kkvikw— 
Mabtkk'b  Finding. 

A  master's  findings  of  fact  upon  evidence, 
some  of  wliich  is  not  it)  the  record,  cannot  be 
reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and. 
Error.  Cent  Dig.  H  2»8a-2»il;  Dec.  Dig.  i 
7M.»i 

&  IKTKBBST  (i  89*}-<Goia?OTATIOir. 

Under  Rev.  Iaws,  c.  177,  (  8,  pToviding 
that,  when  judgment  is  made  up  upon  the  re- 
port of  a  master ,  in  chancery,  interest  shall 
be  computed  upon  the  amount  of  the  report 
from  tlie  time  when  made  to  the  time  «t  mak- 
ing up  tike  judgnient,  it  was  proper  to  include 
in  final  decrees  interest  upon  the  aggregate 
sum  found  by  the  master,  though  the  amounts 
reported '  were  made  up  in  part  of  interest 
reciconed  vp  to  thi  date  of  tM  report. 

[E^  Notei-rFor  other  cases,  see  Intetwt; 
Cent.  Dig.  H  83-89;    Dec.  Dig.  <  39.*] 

Bxceptloiia  from  Superior  Court,  BiriCoUc 
CouDty. 

Actions  by  Mar^  J.  Hawkes  against  Wil- 
liam A.  Lackey  and  others.  Decrees  for 
plaintiff,  and  defoidantB  exoept.  Modified 
and  affirmed. 

B.  B.  Jones  and  Orosrenor  Csl&lns,  for 
plalntur.    Frank  Paui,  for  defendants. 

SHBIiDON,  J.  Tb«i  first  contention  made 
by  the  defendant  LACkey,  hereinafter  called 
the  defendant,  is  that  these  bills  ought  to  be 
dismissed  by  reason  of  laches  on  the  part  of 
the  plaintiff.  That  defense  was  not  set  ap 
in  the  pleadings,  and  is  not  noW  open  to  the 
defendant  as  of  right  Stewart  v.  Joyce,  201 
Mass.  301,  87  N.  E.  618.  Nor,  considering 
the  character  of  the  actions,  and  the  facts 
found  by  the  master,  ought  such  a  defense 
to  be  sustained.  As  to  most  of  the  transac- 
tions complained  of,  the  delay  in  bringing 
suit  has  been  largely  due  to  the  misplaced 
confidence  reposed  in  the  defendant  by. the 
plaintiff  and  her  aunt  and  sister,  in  whose 
right  the  second  suit  is  brought  The  de- 
fendant lias  not  changed  his  position  or  lost 
anytlilng  from  the  fact  that  the  suits  were 
not  brought  earlier.  Stewart  v.  Finkeistone, 
206  Mass.  28,  36,  92  N.  E.  S7.  As  to  some  of 
the  complaints  made  against  him,  he  rests 
his  defense  on  the  ground  that  the  bills  were 
prematurely  brought 

The  judge  of  the  superior  court  mstalned 
the  defendant's  exceptions  numbered  13  to 
20  iuclosive,  so  far  as  they  related  to  the 


master's  assumption  of  law  that  there  was 
no  merger  of  the  defendant's  obligation  of 
$2,050  to  Elizabeth  S.  Hawkes  by  the  two 
10-year  notes,  each  for  half  that  snm,  which 
the  defendant  gave  respisctively  to  the  plain. 
tiff  and  her  sister  Sarah.  The  plaintiff  did 
not  api)eal,  and  the  correctness  of  this  ruling 
Is  not  t>efore  us.  But  the  judge  also  found 
as  a  conclusion  of  fact  and  law  from  the 
whole  of  the  master's  r^)ort  that  the  plain- 
tiff and  b^r  sister  were  Induced  to  receive 
the  payments  of  interest  upon  these  notes 
by  undue  influence  of  the  defendant,  and  that 
the  notes  should  he  reformed  into  demand 
notes  carrying  Interest  at  4  per  cent  to  the 
date  of  the  flUng.of  the  bill  and  thereafter 
at  6  per  cent  The  right  of  the  judge  to 
make  further  or  different  findings  by  infer- 
ences drawn  from  the  facta  reported  by  the 
master  is  settled.  Roscaberg  ▼.  Schraer,  iMO 
Mass.  218,  86  N.  B.  816;  American  Circular 
lioom  Ca  ▼.  Wilson,  196  Mass.  182,  200,  84  N. 
E.  138,  126  Am.  St  Bep.  409,  and  cases  cit- 
ed. And  see  Knowles  y,  Knowles,  20S  Mass. 
200,  294,  91  N.  E.  213.  But  the  defendant 
contends  that  this  finding,  that  the  conduct 
of  tlie  plaintiff  and  her  sister  was  Induced 
by  the  undue  Infiuence  of  the  defendant,  was 
unsupported  by  the  facts  fonnd  and  report- 
ed by  the  master'  and  was  nnwarranted. 
This  contention  makes  It  necessary  to  ex- 
amine the  master's  rei>ort 

He  has  found  that  at  the  time  of  the  trans- 
actions In  question  the  plaintiff  and  ber  sis- 
ter were  each  more  than  60  years  of  age, 
with  no  property  except  what  had  come  to 
them  from  their  aunt,  Elizabeth  S.  Hawkes. 
Xhey  were  Intelligent  and  well  educated  and 
knew  the  character  and  meaning  of  interest 
on  money  and  of  the  time  at  Which  a  note 
was  payable.  But  they  had  scarcely  any 
business  experience,  and  at  the  I>eglnning  of 
the  time  In  qaestion  were  almost  like  chil- 
dren in  money  matters;  and  these  facts  were 
known  to  the  defendant  They  trusted  Mm 
implicitly,  and  apparently  always  did  what 
he  asked  or  advised,  although  the  legal  mat- 
ters connected  with  their  aunt's  estate  were, 
as  the  defendant  knew.  In  the  hands  of  an 
attorney,  who  had  not  been  consulted  about 
these  notes  And  was  not  present  when  they 
were  given.  The  defendant  was  a  relative 
of  these  ladles,  was  intimate  with  them,  and 
they  had  confidence  in  him.  He  was  about 
30  years  of  age  and  a  college  graduate.  He 
had  had'  little  business  experience  except 
through  his  speculations  In  stocks,  which 
seem  to  have  been  extensive  and  long  con- 
tinued, and  apparently  were  finally  disas- 
trous. For  about  two  years  he  had  acted  for 
these  sisters,  and  for  their  aunt  in  her  life- 
time, making  some  investments  for  them  with 
a  part  of  the  money  which  he  procured  from 
them.  Tliat  fiduciary  relation  and  their  con- 
fidence in  him  continued  Until  some  months 
before  the  first  of  the  suits  was  brought.    He 
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asked  for  t&e  lO-year  extension  of  the  notes, 
for  his  own  advantage  and  not  In  the  Inter- 
est of  their  annt's  estate,  which  had  become 
practically  theirs.  .  He  did  not  make  any 
false  or  fraudulent  representation  of  fact  to 
them  In  connection  with  this  matter.  tThey 
acted,  and  It  Is  a  fair  and  really  a  necessary 
inference  from  the  findings  of  the  master 
that  he  knew  that  they  acted  and  Intended 
that  they  should  act,  from  a  feeling  of  blind 
and  unquestioning  trust  In  him,  and  also  of 
accommodation  towards  him,  apparently 
without  considering  or  appreciating  the  pos- 
sible effect  of  tbelr  accepting  the  notes;  part- 
ly also  from  a  desire  which  began  In  them 
soon  after  their  annf  s  death  to  help  his  spec- 
nlations  and  themselves  to  participate  In 
these,  as  they  afterwards  did  in  one  of  them. 
But  they  acted  In  taking  these  notes  and  In 
receiving  payments  of  Interest  thereon  with- 
out any  coercion  or  inducement  on  his  part, 
unless  his  letting  them  do  so  without  any 
special  warning  or  discussion  or. any  snggee- 
don  that  they  should  consult  their  attorney, 
and  Icnowlng  their  trust  and  confidence  In 
him,  constitute  In  law  such  Inducement  or 
coercion.  In  other  words,  owing  to  than  the 
duties  which  grew  out  of  the  fiduciary  rela- 
tions that  existed  between  them  and  him,  be 
acted,  and  availed  himself  of  their  trust  and 
confidence  In  him  to  lead  them  to  act,  for  his 
own  benefit  and  advantage  and  to  their  haz- 
ard and  detriment  vrith.  reference  to  the 
fiduciary  obligations  which  be  owed  to  them. 
The  law  in  relation  to  such  transactions  la 
well  settled.  It  was  succinctly  stated  by 
Lord  Chelmsford  In  Tate  v.  Williamson,  L. 
B.  2  Gh.  56:  "Wherever  two  persons  stand 
in  such  a  relation  tbat,  wbUs  it  continues, 
confidence  is  necessarily  reposed  by  one,  and 
the  Inflxienoe  which  naturally  grows  out  of 
that  confidence  Is  possessed  by  the  other,  and 
this  confidence  Is  abused,  or  the  Influence  Is 
exerted  to  obtain  an  advantage  at  the  ex- 
pense of  the  confiding  party,  the  person  so 
availing  himself  of  his  position  will  not  be 
permitted  to  retain  the  advantage,  although 
the  transaction  could  not  have  been  Impeach- 
ed If  no  such  confidential  relation  had  ex- 
isted." The  principle  has  been  affirmed  by 
this  court  in  many  cases  where,  under  di- 
verse circumstances  and  by  reason  of  differ- 
ent relations,  a  special  duty  was  owed  by 
one  party  to  another,  either  by  reason  of 
confidence  having  been  reposed  in  the  former 
or  because  of  a  duty  having  been  created  by 
law.  It  was  applied  to  dealings  between  at- 
torney and  client  in  Hill  v.  Hall,  191  Mass. 
253,  77  N.  B.  831;  to  trustees  in  Hayes  T. 
Hall,  188  Mass.  510,  74  N.  B.  935;  to  execn- 
tors  in  Bowen  v.  Richardson,  133  Mass.  293; 
to  brokers,  as  to  matters  within  the  scope  of 
their  agency,  in  Qninn  ▼.  Burton,  195  Mass. 
277,  279,  81  N.  B.  267;  to  directors  of  a  cor- 
poration in  Parker  v.  Nlckerson,  112  Mass. 
196;  to  promoters  in  Hay  ward  v.  Leeson, 
176  Mass.  310,  57  N.  E.  656,  49  L.  R.  A.  725, 
and  Old  Dominion  Copper  Co.  v.  Blgelow, 


188  Mass.  315,  74  N.  R  653,  106  Am.  St  Rep. 
479,  and  203  Mass.  159,  89  N.  B.  193.  Al- 
though the  court  were  divided  in  opinion  In 
the  final  decision  of  the  case  last  cited«  there 
was  no  disagreement  as  to  the  general  prin- 
ciple stated.  See,  further,  Woodbury  t. 
Woodbury,  141  Mass.  329,  6  N.  B.  275,  56 
Am.  Rep.  479;  Lcme  v.  Moore,  151  Mass.  87, 
23  K.  B.  828,  21  Am.  St  Rep.  430,  and  In  re 
Gamett,  81  Gh.  Dlv.  1.  This  is  a  question  of 
the  violation  of  the  duties  owed  by  one  who 
stands  In  a  relation  of  trust  and  confidence, 
not  the  exertion  of  undue  influence  by  one 
who  owed  no  special  duty  and  who  sought  to 
gain  his  end  either  by  actual  deception  or  by 
means  of  a  domination  over  the  mind  of  the 
person  practiced  upon,  as  In  Howe  y.  Howe, 
99  Mass.  88,  and  similar  cases. 

We  are  clearly  of  opinion  that  the  conclu- 
sion of  the  Judge  as  to  this  matter  was  well 
warranted  by  the  master's  report 

The  fact  that  the  plaintiff  and  ber  sister 
had  received  some  payments  of  interest  upon 
these  notes  was  not  under  the  circumstances 
conclusive  evidence  of  an  election  on  tbelr 
part  to  confirm  the  taking  of  the  notes. 
Pressed  to  its  strongest  this  could  not 
amount  to  more  than  an  admission  by  than, 
like  all  bare  admissions,  It  was  merely  evi- 
dence to  foe  considered,  as  it  has  been  con- 
sidered, by  the  master. 

The  fact  that  Blisabetb  S.  Hawkea  passed 
the  title  to  the  check  for  $1,600  to  the  de- 
fendant through  his  father,  and  that  the  at- 
tempt was  made  to  indorse  it  first  to  the  fa-  - 
ther,  then  to  be  Indorsed  by  the  father  to  the 
defendant  does  not  make  It  necessary  to  find 
that  this  was  a  loan  by  her  to  the  father  and 
not  to  the  defendant  This,  too,  was  a  piece 
of  evidence,  upon  which  the  master  was  to 
pass.  He  has  done  so,  with  other  evidence 
which  is  not  before  us.  We  cannot  revise 
his   finding. 

Upon  examination  ct  the  master's  report 
the  defendant's  exceptions  thereto,  and  the  in- 
terlocutory and  final  decrees  entered  thereon, 
we  find  no  error  in  the  allowances  of  interest 
that  finally  were  made,  and  only  one  matter 
that  calls  for  any  discussion.  The  master  re- 
ported the  sums  found  due  from  the  defend* 
ant  in  each  transaction,  and  reckoned  inter- 
est thereon  In  various  ways  to  meet  tbe  dif- 
ferent rules  of  law  that  might  be  found  to 
be  applicable.  The  judge  sustained  the  de- 
fendant's contention  that  he  should  be  charg- 
ed only  with  simple  interest  and  as  to  some 
matters  with  interest  to  be  computed  at  tbe 
rate  of  only  4  per  cent  op  to  the  dates  of 
filing  the  respective  bills.  But  tbe  defendant 
claims  that  in  the  final  decrees  interest  was 
charged  upon  tbe  aggr^ate  sums  found  by 
the  master,  and  that  the  result  of  this  was 
to  charge  him  with  interest  at  least  once 
compounded,  because  tbe  amounts  reported 
w^e  made  up  in  part  of  Interest  reckoned 
up  to  the  date  of  the  report  It  might  be 
doubted  whether  upon  this  record  such  a 
position  is  open  to  the  defendant  Yoxmg  r. 
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Wlnkley,  IW  Mara.  570,  78  N.  E.  877.  We 
assume,  however,  tbat  he  may  contend  that 
the  final  decree  waa  erroneous  In  any  particu- 
lar disclosed  by  the  record.  Nelson  t.  Win- 
Chell  &  Co.,  208  Mass.  75,  93.  89  M.  B.  180,  23 
L.  R.  A.  (N.  S.)  1150. 

It  was  early  decided  that  where  the  plain- 
tiff in  an  action  upon  a  contract  was  delay- 
ed In  obtaining  Judgment  by  an  unsuccessful 
effort  of  the  defendant  to  obtain  a  new  trial, 
his  Judgment  should  include  Interest  upon 
the  amount  of  the  verdict  from  the  time  that 
It  was  rendered.  Vail  r.  Nlckerson,  6  Masa 
262.  This  rule  haa  since  been  extended  by 
statute  and  applied  to  all  awards  of  county 
conunlssionets,  committees,  or  referees,  and 
TQwrts  of  auditors  or  masters  in  chancery, 
as  well  as  to  all  verdicts  of  Juries.  Rev. 
Laws,  c.  177,  8  &  That  Is  decisive  of  th« 
present  contention.  It  was  the  plaintiff's 
right  to  have  interest  computed  as  the  de- 
fendant claims  was  done.  See  East  Tennes- 
see Land  Co.  v.  Leeson,  185  Mass.  4,  69  N. 
B.  351;  Jackson  v.  Brockton,  182  Mass.  26, 
64  N.  K  418,  94  Am.  St  Rep.  635. 

All  the  points  that  were  argued  before  us 
are  covered  by  what  has  been  said.  In  each 
case  the  decrees  appealed  from,  unless  the 
superior  court  should  see  fit  to  revise  the 
computations  of  Interest  upon  which  the  final 
decrees  were  base^,  must  be  modified  by 
charging  the  defendant  with  additional  in- 
terest for  the  time  that  has  since  passed  and 
with  the  costs  of  this  appeal,  and  so  modified 
must  be  afllrmed. 

Sto  ordered. 


on  Han.  381) 

BALTIC  MINING   CO.  ▼.   COMMON- 

WBAI/TH. 

^Supreme  Jadldal  Conrt  of  Maasachnsetts. 

Suffolk.    Jan.  4,  1911.) 

CoinocBCB    ({   74*)— Ihtebstate   Ooiqoiick— 

Taxation. 

A  foreisn  mining  corporation  maintained 
an  office  at  Boston  for  the  financial  manage- 
ment of  the  company.  The  concern  wai  engage 
ed  in  interstate  commerce,  la  lelUng  Its  ore,  and 
it  sold  ore  in  Massacbasetta ;  but  the  office  was 
neither  necessary  to  nor  maintained  because  of 
sndi  sales.  The  company  was  taxed  nnder  St. 
iSf»,  e.  480,  pt  8,  Sf  54-66,  which  Imposes 
taxes  op<Mi  foreign  bosmeM  corporations  which 
maintain  a  usual  place  of  bndness  within  Uie 
state,  which  taxes  are  based  upon  the  par  value 
of  their  capital  stock.  Held,  that  the  tax  upon 
this  company  was  not  an  interference  with  in- 
terstate commerce,  for  it  could  give  np  itn  office 
in  Boston  without  affecting  its  interstate  com- 
merce, and  by  giving  up  such  office  it  could 
avoid  pasing  the  tax ;  the  tax  being  merely  an 
excise  tax  imposed  upon  the  privilege  of  main- 
taining an  office  in  Massachusett). 

[Ed.  Note.— Fw  other  cases,  see  Commerce, 
Gent.  Dig.  U  124-133;    De&  Dig.  f  74.*] 

Report  from  Superior  Court,  Suffolk 
County. 

Petition  by  the  Baltic  Mining  Company 
against   the  Commonwealth   to   secure   the 


abatement  of  a  certain  tax.    On  report  from 
superior  court    Petition  denied. 

G.  A.  Snow,  J.  H.  E^nigbt,  and  W.  P.  Bv- 
arta,  for  petitioner.  Dana  Malone,  Atty. 
6«n.,  and  Andrew  Marshall,  Awt  Atty.  Glen., 
for  the  Coounonwealth. 

KNOWI/rON,  a  J.  This  is  a  petition  In 
equll7,  brought  under  St  1900,  C.  490,  pt  3, 
i  70,  for  an  abatement  of  an  excise  tax  of 
$600  paid  by  the  petitioner  under  section  56 
of  this  chapter.  The  petitioner's  contention 
is  that  the  statute  under  which  the  tax  was 
imposed  is  In. violation  of  the  ConstitutioD 
of  the  United  States. 

The  question  presented  is  the  same  that 
was  decided  by  this  court  after  full  consid- 
eration and  the  citation  of  many  authorities, 
in  Attorney  General  v.  Electric  Storage  Bat- 
tery Company,  188  Mass.  239,  74  N.  E.  467, 
when  it  was  held  that  the  statute  was  con- 
stitutional. Since  this  decision  the  cases  of 
Western  Union  Telegraph  Company  v.  Kan- 
sas, 216  U.  S.  1,  30  Sup.  Ct  190,  54  L.  Ed. 
865,  and  Pullman  Company  ▼.  Kansas,  219 
U.  S.  56,  80  Sup.  Ct  232,  54  L,  Ed.  378,  hav» 
been  decided  by  the  Supreme  Court  of  the 
United  States,  in  which  it  was  held  that  a 
statute  of  Kansas  imposing  a  tax  upon  for- 
eign corporations  was  unconstitutional.  The 
petitioner  contends  that  these  cases  require 
us  to  overrule  our  former  decision.  In  the 
first  of  the  two  cases  the  decision  was  by 
five  of  the  nine  Justices,  the  other  four  dls- 
senting.  In  the  decision  of  the  second' some- 
of  the  Justices  did  not  participate,  but  those 
who  took  part  were  divided  in  opinion  as 
in  the  first  case.  The  question  before  us  is 
whether  the  law  laid  down  by  the  majority 
of  the  Supreme  Court  of  the  United  States 
shows  that  the  excise  tax  in  the  present  case 
was  unlawfully  imposed. 

When  we  considered  the  statute  in  the 
former  case  we  held  that  It  was  inapplicable 
to  corporations  that  maintain  a  place  of 
business  within  the  commonwealth  only  for 
Interstate  commerce,  and  the  opinion  recog- 
nized the  fact  that  no  corporation  or  Individ- 
ual could  be  prevented  from  engaging  in  in- 
terstate commerce  within  the  commonwealth, 
by  ordering  that  the  injunction  against  the 
defendant  forbidding  the  prosecution  of  its 
business  so  long  as  it  disobeyed  the  law, 
should  except  so  much  of  Its  business  as  was 
a  part  of  Interstate  commerce.  The  statute 
was  construed  as  contemplating  only  this 
kind  ef  an  injunction. 

It  becomes  necessary  to  consider  the  sub- 
stance of  the  law  established  by  the  two 
decisions  of  the  Supreme  Court  in  its  appli- 
cation to  a  case  like  the  present  In  each 
of  the  cases  three  opinions  were  written, 
one  by  Mr.  Justice  Harlan  and  one  by  Mr. 
Justice  White,  these  two  concurring  in  the 
Judgment  of  the  court  and  one  by  Mr.  Jus- 
tice Holmes,  dissenting.    We  do  not  und»- 


•Ite  oOm  easM  ■••  sam*  tople  •a4  Metton  NUU BBR  la  Dm.  Dig.  &  Am.  Dig.  Kur  No.  Snlas  *  RVr  ladnM 

Digitized  by  VJVJVJVI 


832 


88  NORTHEASTERN  REPORTER. 


(Mass. 


stand  that  the  majority  of  the  court  Intend- 
ed to  change  the  law  laid  down  In  former 
decisions;  but  the  difference  of  opinion 
among  the  justices  seems  to  have  arlseA 
chiefly  from  their  different  views  of  the  two 
cases  then  before  the  court,  as  to  the  effect 
of  the  proper  application  to  them  of  estab- 
lished rules  of  law. 

We  understand  that  the  majority  agree  in 
the  following  views:  A.  state  may  Impose 
any  terms  it  chooses  as  a  condition  of  per^ 
mitting  a  foreign  corporation  to  do  bnsineas 
in  it,  so  long  as  it  does  not  deprive  the  cor- 
poration of  any  rights  secured  to  It  by  the 
Constitution  of  the  United  States.  Subject 
to  this  limitation  of  its  power,  a  state  may 
arbitrarily  prevent  any  foreign  corporation 
from  doing  business  within  it.  To  every  per- 
son and  corporation,  the  right  of  engaging  in 
interstate  commerce  in  every  state,  subject 
only  to  regulation  of  the  business  by  Con- 
gress, is  secured  by  the  Constitution  of  the 
United  States.  States  can  pass  no  laws  for 
the  direct  regulation  of  interstate  commerce, 
although  under  the  police  power  they  may 
legislate  In  the  public  interest  in  any  mat- 
ter of  local  concern  upon  which  there  is  no 
congressional  legislation,  even  though  the 
state's  action  affects  Interstate  commerce  in- 
directly and  incidentally.  The  courts  will 
look  through  the  form  of  legislation  to  as- 
certain Its  true  meaning  and  effect  In  the 
two  cases  before  the  court,  in  which  the 
statute  purported  to  require  a  fee  only  in 
reference  to  the  privilege  of  engaging  in 
local  business  within  the  state,  the  question 
was  whether  the  enforcement  of  the  statute 
would  directly. interfere  with  Interstate  com- 
merce and  Impose  a  burden  npon  it,  so  that, 
in  substance  and  effect,  the  statute  was  dif- 
ferent from  the  purport  of  the  form  of  Its 
language. 

We  understand  that  the  court  regarded  the 
functions  of  each  of  the  corporations  as  snch 
that,  practically,  it  could  not  give  up  its 
business  within  the  state,  for  the  prosecution 
of  which  the  fee  was  exacted,  without  a 
very  great  injury  to  Its  Interstate  business, 
because  the  two  classes  of  business  were  so 
connected  that  it  was  very  difficult  if  not 
impracticable  to  separate  them,  and  that 
therefore  the  state  could  not  arbitrarily  de- 
prive these  two  corporations  of  the  privi- 
lege of  doing  a  local  business  without  in- 
flicting great  wrong  upon  them  by  diminish- 
ing or  destroying  the  interstate  business  that 
each  of  them  bad  a  right  to  do.  As  against 
each  of  these  two  corporations,  carrying  on 
the  business  for  which  they  were  respective- 
ly incorporated,  the  state  had  not  an  arbi- 
trary right  to  impose  such  a  burden  on  the 
local  business  as  practically  would  compel 
it  to  abandon  Its  interstate  business.  Look- 
ing then  to  the  question  whether  the  fee 
charged  for  the  privilege  of  doing  the  local 
business  was  lawful  as  a  reasonable  tax  or 
demand  for  the  benefit  conferred,  the  court 
held  that,  as  against  corporations  like  these, 


the  mod6  of  determining  !t  showed  It  to  be 
unreasonable,  and  therefore  unwarrantable. 

The  corporation  before  us  In  the  present 
case  is  of  a  very  different  kind,  and  the  leg- 
islation of  this  commonwealth  differs  much 
from  that  of  Kansas.  No  such  question  as 
that  considered  in  Western  Union  Telegraph 
Company  v.  Kansas,  ubl  supra,  could  arise 
under  our  statutes  In  reference  to  the  taxa- 
tion of  a  telegraph  company  or  a  railroad 
company.  Upon  such  companies  an  excise 
tax  is  imposed,  determined  by  taking  a  part 
of  their  capital  stock  proportioned  to  the 
length  of  their  lines  In  this  commonwealth, 
as  compared  with  the  length  of  all  their 
lines.  St  1909,  c.  490,  pt  3,  i%  40,  41,  43, 
82,  72. 

The  taxation  in  question  in  this  case  Is 
only  that  upon  foreign  corporations.  Sec- 
tions S4r-66.  The  term  "foreign  corpora- 
tions" means  those  established  under  laws 
other  than  those  of  this  commonwealth,  for 
purposes  for  which  domestic  corporations 
may  be  organized  under  the  provisions  of  St 
1903,  a  437,  g  7.  St  1903,  a  437, 1  56.  These 
are  corporations  formed  tot  any  lawful  pur- 
pose which  is  not  excluded  by  the  provisions 
of  section  1  of  this  chapter,  with  certain 
named  exceptions.  Those  excluded  under 
section  1  are  banks,  savings  banks,  co- 
operative banks,  trust  companies,  surety  or 
indemnity  companies,  safe  deposit  compa- 
nies, insurance  companies,  railroad  or  street 
railway  companies,  telegraph  or  telephone 
companies,  gas  or  electric  Ught  and  heat  or 
power  companies,  canal,  aqueduct  or  water 
companies,  cemetery  or  crematory  compa- 
nies, and  all  corporations  which  now  have 
or  may  hereafter  have  the  right  to  take  or 
demand  land,  or  to  exercise  franchises  in 
public  ways,  granted  foy  the  commonwealth 
or  by  any  county,  city  or  town.  The  foreign 
corporation;  which  are  subject  to  taxation 
under  St  1909,  c.  490,  pt  3,  {  56,  in  the  man- 
ner In  which  the  petitioner  was  taxed,  are 
those  having  a  usual  place  of  business  In  this 
commonwealth,  or  engaged  permanoatly  or 
tBmi>orarIly,  with  or  without  a  usual  place 
of  business  therein.  In  the  oonstrnctlon,  al- 
teration or  repair  of  a  building,  bridge,  rail- 
road, railway  or  structure  of  any  kind,  ex- 
cept those  for  the  taxation  of  which  special 
provision  Is  made.  St  1908,  c  437,  H  6S-60. 
Express  provision  is  made  for  the  taxation 
of  express  companies,  foreign  and  domestic. 
See  St  lOOe,  c.  490b  pt  3,  Sg  7^76. 

It  is  not  the  policy  of  our  law.  In  dealing 
with  corporations,  foreign  or  domestic,  whose 
purpose  is  to  fnmlsh  an  &geacy  for  the  trans- 
action of  commercial  business  by  w^M"!? 
transfers  for  pay  through  transportation  or 
the  transmission  of  Intelligence  from  state 
to  state,  as  well  as  in  a  single  state,  to  im- 
pose a  tax  estimated  upon  the  basis  of  earn- 
ings or  property  In  other  states.  Oar  stat- 
utes relative  to  the  taxation  of  railroad,  tele- 
graph and  express  companies  Uloatiate  oar 
methods. 
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The  plaintiff  corporation  is  not  of  tiie 
same  class  as  a  telegraph  company  or  tiie 
Pullman  Company.  It  te  a  mining  company. 
Its  business  Is  mining  copper  and  preparing 
it  for  the  market  It  Is  a  producer  of  a  val- 
uable commodity.  If  It  is  not  in  a  strict 
sense  a  manufacturing  corporation,  It  la 
like  one.  It  has  no  more  connection  wltii  in- 
terstate commerce  than  other  manufacturing 
corporations  that  prepare  property  for  sale 
in  the  market  The  sale  of  its  product  In 
different  states  and  the  transportation  of  it 
from  one  state  to  another  are  mere  incidents 
of  the  business  of  producing  it  for  sale. 
Seemingly  this  corporation  derives  littie.  If 
any,  profit  from  that  part  of  its  business 
which  is  strlctiy  interstate  commerce.  The 
profit  from  transportation  goes  to  the  car^ 
rlers.  The  difference  between  the  price  of 
copper  sold  and  delivered  at  a  place  remote 
from  the  mine  and  that  of  copper  sold  at  the 
mine  is  presumably  the  sum  paid  for  carry- 
ing It  It  is  agreed  that  about  5  per  cent'  of 
the  plain  tiffs  sales  of  copper  have  been  made 
in  Massachusetts,  for  delivery,  here.  If  a 
profit  is  d«lred  from  the  business  of  nego- 
tlatiiu;  rales  and  making  deliveries  in  states 
remote  from  the  mine,  It  seems  that  this 
goes,  for  the  most  part  or  altogether,  to  the 
United  Metals  Selling  Agency,  a  corporation 
having  its  ofllces  in  New  York  City,  to  which 
the  plaintiff  granted  an  exclusive  agency  for 
the  sale  of  its  copper.  It  would  be  difficult. 
If  not  impossible,  for  the  plaintiff  to  show 
that  any  considerable  part  of  Its  Income  is 
derived  from  Interstate  commerce. 

The  plaintiff's  regular  place  of  business  in 
Boston  Is  not  used  in  interstate  commerce, 
as  are  the  iMssenger  stations  and  freight 
bouses  of  railroad  companies.  It  is  used  aa 
a  hdme  In  Massachusetts  for  this  foreign  coi^ 
poraUon,  for  the  flnanrial  management  and 
direction  of  the  company's  affairs,  where  the 
president  and  treasurer  have  their  offices, 
and  the  meetings  of  the  board  of  directors 
are  held.  It  could  be  given  up  or  removed 
to  any  other  state  without  affecting  in  any 
way  the  plaintiff's  Income  from  interstate 
commerce.  If  there  were  an  arbitrary  ex- 
clusion of  the  plaintiff  from  the  common- 
wealth, except  so  far  as  it  conducted  the 
business  of  interstate  commerce  within  the 
state,  it  would  put  no  burden  upon  its  com- 
merce, either  in  Massachusetts  or  elsewhere; 
Whatever  view  be  taken  of  this  imposition 
of  an  excise  tax,  it  Is  difficult  to  see  how  it 
bas  any  direct  relation  to  the  petitioner's  in- 
come from  interstate  commerce. 

The  required  payment  is  strictly  of  an  ex- 
cise tax,  and  not  of  a  tax  npon  property. 
The  tACt  that  It  is  estimated  upon  the  par 
▼alue  of  the  capital  stock,  with  a  maximum 
Umit  of  $2,000  as  the  highest  tax  that  can 
be  Imposed  upon  the  largest  corporation,  does 
not  make  it  a  tax  upon  property.  Attorney 
General  v.  Bay  State  Mining  Company,  9© 
Mass.  148,  96  Am,  Dec  717:  Com.  v.  Lan- 
caster  Savings   Bank,  123   Mass.   4S3-490; 


Pratt  v.  Street  Commissioners  of  Boston, 
189  Mass.  559-562,  2  N.  E.  676;  Provident 
Institution  V.  Massachusetts,  6  Wall.  611,  IS 
L.  Ed.  907;  Hamilton  Company  v.  Massa- 
chusetts, 6  Wall.  632,  18  L.  Ed.  904;  Society 
for  Savings  v.  Colte,  6  Wall.  694-608,  18  I* 
Bd.  897.  This  excise  tax  is  for  the  com- 
modity or  privilege  of  having  an  establish- 
ment for  business  in  Maasadiusetts,  with  the 
protection  of  our  laws  and  the  financial  and 
other  advantages  of  a  situation  here.  At- 
torney General  v.  Electric  Storage  Battery 
Company,  188  Mass.  239,  240,  74  N.  B.  467. 
Such  a  place  of  business  has  no  necessary 
connection  with  the  earning  of  profits  in  in- 
terstate commerce. 

In  Western  Union  Telegraph  Company  t. 
Kansas,  216  U.  S.  1-33,  SO  Sup  Ct.  190, 200  (54 
L.  Ed.  866),  Mr.  Justice  Harlan  said:  "It  is 
true  that  in  many  cases  the  general  rule  is 
laid  down  that  a  state  may,  if  it  chooses  to 
do  so,  exclude  foreign  corporations  from  Its 
limits,  or  impose  such  terms  and  conditions 
on  their  doing  business  In  the  state  as  In  its 
Judgment  may  be  consistent  with  tiie  inter- 
ests of  the  people.  But  these  were  cases  in 
which  a  particular  foreign  corporation  be- 
fore the  court  engaged  in  ordinary  business, 
and  not  directiy  or  regularly  in  Interstate  or 
foreign  commerce."  This  is  such  a  corpora- 
tion. 

In  Osborne  ▼.  Florida,  164  IT.  S.  660,  17 
Sup.  Ct  214,  41  L.  Bd.  586,  the  court  held 
that  the  Imposition  of  a  tax  upon  a  corpora- 
tion engaged  In  both  Intrastate  and  inter- 
state commerce  was  legal,  as  the  company 
could  "conduct  its  Interstate  business  with- 
out paying  the  slightest  heed  to  the  act,  be- 
cause It  does  not  apply  to  or  in  any  degree 
affect  the  company  in  regard  to  that  por- 
tion of  its  business  which  it  has  the  right 
to  conduct  without  regulation  from  the 
state."  The  same  condition  exists  here.  If 
the  plaintiff  should  choose  to  give  up  the 
advantages  of  a  place  of  business  In  Boston, 
it  might  disregard  the  statute,  and  abandon 
its  office  or  take  the  consequences  of  an  In- 
junction, without  affecting  In  the  slightest 
degree  the  profits  derived  from  Its  Interstate 
business,  if  It  receives  any.  The  opinion  In 
Pullman  Company  v.  Adams,  189  U.  S.  420- 
422,  23  Sup.  Ct  494,  495  (47  L.  Ed.  877)  con- 
tains this  language:  "The  company  cannot 
complain  of  being  taxed  for  the  privilege 
of  doing  a  local  business  which  it  is  free  to 
renounce."  This  is  true  in  the  light  of  the 
latest  declslcmfl,  when  the  case  is  like  the 
present,  where  the  renunciation  of  a  local 
buslnss  would  not  affect  its  Interstate  busi- 
ness. See  also  Allen  ▼.  Pullman  Palace  Car 
Company,  191  U.  S.  171,  24  Sup.  Ct  39,  48 
L.  Ed.  134. 

The  present  case  seems  to  be  covered  by 
the  decision  in  Horn  Silver  Mining  Compa- 
ny V.  New  York,  143  U.  S.  805,  12  Sup.  Ct 
408,  36  L.  Bd.  164.  This  plaintiff  is  just 
such  a  corporation  as  the  present  petitioner. 
It  is  caUed  a  manufactu^i^^qf^^f^^fci^ 


834 


98  NORTHBASTEBN  RBPORl^B. 


(Man. 


The  argument  In  Its  behalf  presented  the 
question  whether  the  statute  was  unconstitu- 
tional as  an  Interference  with  Interstate 
commerce.  It  seems  to  have  been  contended, 
if  we  may  Judge  from  the  opinion,  that  the 
"facts  ought  to  be  considered  as  showing 
only  transactions  of  Interstate  commerce." 
But  the  statute  was  held  constitutional,  not- 
withstanding that  its  relation  to  the  inter- 
state commerce  conducted  by  that  company 
was  substantially  the  same  as  appears  In  the 
present  case. 

The  plaintiff  in  Pembina  Mining  Company 
V.  Pennsylvania,  125  U.  S.  181,  8  Sup.  Ct 
737,  31  L.  Ed.  650,  seems  to  have  been  en- 
gaged In  the  same  business,  having  the  same 
relations  to  interstate  commerce,  as  the 
present  plaintiff.  The  ground  set  up  against 
the  statute  In  the  answer  was  that  it  was 
in  violation  of  the  commerce  clause  of  the 
Constitution.  Mr.  Justice  Field  said  In  the 
opinion  of  the  court,  at  page  184  of  125  D. 
S.,  and  page  738  of  8  Sup.  Ct  (31  L.  Ed. 
650):  "It  is  not  perceived  in  what  way  the 
statute  Impinges  upon  the  commercial  clanse 
of  the  federal  Constitution.  It  imposes  no 
prohibition  upon  the  transiwrtation  Into 
Pennsylvania  of  the  products  of  the  corpora- 
tion, or  npon  their  sale  in  the  common- 
wealth. It  only  exacts  a  Ilc^ise  tax  from 
Qie  corporation  when  it  has  an  office  in  the 
commonwealth  for  the  use  of  Its  cheers, 
stockholders,  agents  or  employes."  We  have 
the  following  language  of  Mr.  Justice  Miller 
in  Western  Union  Telegraph  Company  v.  Mas- 
sachusetts, 125  U.  S.  630-650,  8  Sup.  Ct.  961, 
964,  81  L.  Ed.  790:  "It  cannot  be  said  that 
a  state  tax  which  remotely  affects  the  ef- 
ficient exercise  of  a  federal  power,  is  for 
that  reason  alone  Inhibited  by  the  Constitu- 
tion. To  hold  that  would  be  to  deny  to 
the  states  all  power  to  tax  persons  or  prop* 
erty."  Without  referring  to  the  many  other 
cases  In  the  Supreme  Court  of  the  United 
States  that  tend  to  support  the  contention  of 
the  commonwealth,  we  hold  that  the  recent 
decisions  of  that  court,  relied  on  by  the 
petitioner,  do  not  Indicate  that  the  statute 
before  us  is  unconstitutional. 

In  our  former  adjudication  upon  It  we 
expressed  the  opinion  that  it  was  inapplica- 
ble to  cases  where  a  foreign  corporation  had 
its  place  of  business  here  only  for  ose  in 
Interstate  commerce.  It  is  not  to  be  Inferred 
that  the  Legislature  Intended  the  statute  to 
go  beyond  the  constitutional  authority  of 
the  commonwealth.  We  have  already  re- 
ferred to  the  iwlicy  of  our  law  In  reference 
to  such  corporations  as  railroads,  telegraph 
companies,  electric  railways,  express  com- 
panies, and  the  like.  In  view  of  these  legis- 
lative expressions  of  policy  and  in  view  also 
of  the  late  decisions  relied  on  by  the  peti- 
tioner, we  hold  that  the  statute  before  us 
would  be  inapplicable  to  a  foreign  corpora- 
tion for  the  taxation  of  which  there  Is  no 


special  provision  In  our  statutes.  If  It  should 
be  engaged  In  the  work  of  conducting  some 
kind  of  Interstate  commerce  for  hire  as  Its 
principal  function,  and  at  the  same  time 
should  be  engaged  in  intrastate  business  so 
closely  connected  with  the  interstate  com* 
merce  that  it  could  not  be  given  up  without 
serious  detriment  to  the  Interstate  commerce, 
so  that  Its  condition  in  this  respect  would 
be  like  that  of  the  Western  Union  Telegraph 
Company. 
Petition  dismissed. 


(207  Uan.  514) 

NATICK  &  C.  ST.  RT.  CO.  v.  TOWN  OP 

WEXXBSLET. 

(Supreme  Judicial  Court  of  Massachusetts. 

Norfolk.    Jan.  6.  1911.) 

1.  Taxation  (i  366*)— Mode  ov  Assesskent 

OK    COBPOBATE    PBOPERTT    AND    RECEIPTS  — 
StATUTOBT   PROVISIONB— CONBTBTJCnON. 

Under  St  1906,  c.  463,  pt  3,  US  133,  184, 
and  St  1909,  c.  490,  pt  3,  ii  47-51,  which  as- 
sess  excise  taxes  upon  certain  street  railways 
in  proportion  to  their  leneth  of  track  and  tiieir 
gross  earnings  for  the  benefit  of  the  towns 
through  whi^  they  pass,  and  direct  that  by 
October  16th  such  companies  must  make  a  re- 
port stating  their  noss  earnings  and  length  of 
track  in  various  places,  as  determined  by  St 
1906.  c.  463,  pt  3.  i  125,  and  St  1909,  c.  490. 
pt  3,  f  40,  which  sections  provide  that  the 
length  of  track  in  each  city  or  town  operated  by 
sudi  companies  on  September  90th  shall  be  tiie 
basis  for  the  tax,  the  plain  Intent  is  that  the 
track  which  is  in  operation  on  September  SOth 
shall  be  measnred,  and  not  an  average  length 
operated  throoghout  the  year,  though  by  con- 
solidation or  new  construction  some  towns  will 
under  this  measurement  reap  an  undeserved 
benefit 

[Ed-  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  306.*] 

2.  Taxation  (|  366*)— IjBVT  ANn  Assessioert 
— Statdtobt  Pbovisions— Cohstbuctioh— 
Eabninos. 

Under  such  statutes  a  consolidated  com- 
pany must  rei)ort  its  own  earnings,  and  not 
those  of  the  constituent  Companies. 

[EM.  Note.— For  other  cases,  see  Taxstioii, 
Dec  Dig.  8  366.*! 

Exceptions  from  Superior  Court,  Norfolk 
County ;  Henry  A.  King,  Judge. 

Proceedings  by  the  Natlck  &  Gochltnate 
Street  Railway  Company  against  the  Inhabi- 
tants of  the  Town  of  Wellesley  for  the  abate- 
ment of  an  excise  tax.  Judgment  for  peti- 
tioner, and  respondent  excepts.  Exceptions 
overmled. 

Qaston,  Snow  &  Saltonstall  and  A.  A.  Bal- 

lantine<  for  petitioner.    George  A.  Sweetser, 
for  Town  of  Wellesley. 

SHELDON,  J.  l^ie  difficulty  here  arises 
from  the  fact  that  the  Legislature  has  not 
In  terms  provided  for  a  case  In  whldi  the 
mileage  of  a  street  railway  has  been  of  dif- 
ferent lengths  at  different  times  of  the  year, 
according  as  It  has  been  Increased  or  di- 
minished by  new   construction  or  abandon- 


•For  otber  case*  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Dlf .  Key  No.  Series  *  Rep'r  IndexM 
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tnent,  by  purchases  or  sales,  or,  as  here,  by 
t^nsolidatioDS  of  different  companies. 

It  was  provided  by  St  1906,  c.  463,  pt  3, 
{  133,  as  follows:  "A  ftreet  railway  com- 
pany. Including  a  company  whose  lines  are 
located  partly  within  and  partly  without  the 
limits  of  the  commonwealth,  whether  char- 
tered or  organized  under  the  laws  of  this 
commonwealth  or  elsewhere,  shall  annually, 
on  or  before  the  fifteenth  day  of  October, 
make  and  file  in  the  office  of  the  board  of 
assessors  of  every  city  and  town  In  which 
any  part  of  the  railway  operated  by  It  Is 
situated  a  return  signed  and  sworn  to  by  Its 
president  and  treasurer  stating  the  length 
of  track  operated  by  it  in  public  ways  and 
places  in  such  city  or  town  and  also  the 
total  length  of  track  operated  by  it  in  pub- 
lic ways  and  places,  determined  as  pro- 
vided in  section  125,  and  also  the  amount  of 
its  gross  receipts  during  the  year  ending  on 
the  preceding  thirtieth  day  of  September, 
including  therein  all  amounts  received  by  it 
from  the  operation  of  its  railway,  but  ex- 
duding  income  derived  from  sale  of  power, 
rental  of  tracks  or  other  sources."  And  by 
section  134  it  was  provided  that  on  or  be- 
fore the  Ist  day  of  November  annually,  the 
assessors  of  every  city  or*  town  In  which  a 
street  railway  was  operated  should  assess 
upon  the  company  operating  the  railway  an 
excise  tax,  to  be  assessed  upon  the  average 
gross  receipts  per  mile  according  to  the  pro- 
portions between  the  length  of  tracks  oper- 
ated by  It  In  public  ways  and  places  In  such 
city  or  town  and  the  total  length  of  tracks 
operated  by  it  In  public  ways  or  places.  This 
tax  is  assessed  in  lien  of  tiie  obligations  for- 
merly Imposed  on  street  railway  companies 
to  keep  in  repair  certain  parts  of  the  public 
ways  and  places  In  which  their  tracks  are 
laid.  Oreenfield  k  Turner's  Falls  St  Ry.  v. 
Greenfield,  187  Mass.  352,  73  N.  E.  477.  A 
method  was  provided  therefore  by  petition  to 
the  board  of  railroad  commissioners  for  the 
revision  of  the  amount  of  this  excise  or  com- 
mutation tax ;  and  It  was  enacted  by  section 
137  of  the  same  statute,  as  amended  by  St 
1007,  c.  318,  that  the  total  amount  of  this 
tax  received  by  a  city  or  town  should  be 
applied  towards  the  repair  and  maintenance 
of  its  public  ways  and  the  removal  of  snow 
therefrom.  See  now  St  1909,  a  490,  pt  S, 
ii  47-61. 

The  petitioner's  contention,  which  was 
adopted  in  the  superior  court,  is  that  in  such 
a  case  as  this  the  statute  requires  each  one 
of  the  original  comiuinles  to  inake  a  return 
to  each  city  or  town  for  the  period  during 
which  it  actually  operated  tracks  in  such 
city  or  town  before  the  consolidation;  that 
the  consolidated  company  must  make  a  re- 
turn of  the  gross  earnings  actually  received 
by  It  during  the  year  and  of  the  length  of  its 
trackage  on  the  30th  day  of  September ;  and 
that  the  tax  of  each  company  Is  to  b<  de- 
termined by  dividing  Its  gross  earnings  by 
the  number  of  miles  operated  by  it  on  the 


last  day  of  the  period  of  Its  earnings — ^that 
is,  upon  the  30th  day  of  September  if  the 
company  was  then  in  existence  and  operating 
its  road.  It  is  only  the  last  part  of  this  con- 
tention however  that  It  now  Is  necessary  for 
us  to  pass  upon ;  for  the  x)artles  have  agreed 
that  the  assessment  here  In  question,  al- 
though made  to  the  petitioner,  may  be  treat- 
ed as  if  it  had  been  made  to  the  consolidated 
company,  the  Middlesex  &  Boston  Street 
Railway  Company,  and  that  If  upon  the  ' 
agreed  facts  the  assessors  of  Wellesley  could 
upon  any  theory  have  assessed  the  tax  which 
they  did  assess,  the  tax  is  to  stand.  And 
likewise  it  is  not  disputed  that  if  the  cor- 
rect divisor  of  the  total  gross  receipts  of  the 
consolidated  company  for  the  year  ending 
September  30,  1909,  was  the  number  of  miles 
operated  by  it  on  that  day,  the  abatement 
made  by  the  superior  court  was  proper. 

The  respondent  makes  two  alternative  con- 
tentions :  First,  It  claims  that  the  proper  di- 
visor of  the  total  earnings  of  the  consolidat- 
ed company  for  the  year  ending  September 
30th  was  not  the  number  of  miles  operated 
by  the  company  on  that  day,  a  number  much 
increased  by  the  consolidations  which  had 
been  made  during  the  year,  but  the  average 
number  of  miles  of  track  operated  during 
the  year.  This  contention  is  presented  to  the 
Judge  at  the  trial  directly  by  its  fourth  and 
sixth  requests  for  rulings,  and  Indirectly  by  Its 
eleventh  request  Its  second  contention  was 
that  the  entire  system  of  the  consolidated 
company  as  it  existed  on  September  30th,  1909, 
should  be  taken  as  one  system  for  the  entire 
year  ending  on  that  day,  for  the  purpose  of 
assessing  this  excise  or  commutation  tax — 
In  other  words,  that  a  tax  should  be  assessed 
I  upon  the  consolidated  company  as  If  the  con- 
solidations had  been  made  before  the  be- 
ginning of  the  tax  year  Instead  of  having 
been  made  during  the  year,  and  should  be 
assessed  upon  the  total  earnings  received 
during  the  year  by  the  constituent  com- 
panies and  the  consolidated  company  taken 
together.  It  presented  this  contention  to  the 
Judge  by  its  fifth,  tenth  and  twelfth  re- 
quests and  part  of  Its  seventh  request  Its 
j  first  and  thirteenth  requests  were  made  up- 
;  on  both  of  its  contentions.  Its  first,  third 
and  eleventh  requests  were  for  rulings  ad- 
verse to  the  petitioner's  contention.  Its  sec- 
ond and  most  of  Its  seventh  requests  were 
given.  Its  eighth  request  becomes  imma- 
terial when  the  others  shall  have  been  pass- 
ed upon. 

The  section  (St  1906,  c  463,  pt  3,  S  133; 
St  1909,  c.  490,  pt  3,  S  47)  which  requires  a 
return  of  the  total  length  ot  track  operated 
does  not  fix  the  date  upon  which  that  length 
Is  to  be  taken,  unless  by  Inference.  It  Is  ob- 
vious that  the  length  might  be  different  at 
different  i)eriod8  of  the  year.  But  the  section 
contains  two  prqvislons  which  throw  some 
\  light  upon  the  question  to  be  decided.  The 
return  Is  to  be  made  on  or  before  the  15th 
day  of  October,  and  It  Ig  |fl  jJi^^^KftDeglie 
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of  the  tracks  lb  the  particular  city  or  town 
to  whose  assessors  the  report  is  required  to 
be  made ;  and  the  total  length  of  tracks  op- 
erated by  it  in  other  public  ways  and  places, 
and  also  the  amount  of  the  gross  receipts 
during  the  year  ending  on  the  preceding  30th 
day  of  September.  That  is,  the  statutory 
command  contemplates  a  closing  of  the  ac- 
counts of  the  company  so  as  to  show  the 
gross  receipts  of  the  year  as  of  a  fixed  date. 
In  the  absence  of  any  fixing  of  the  day  on 
which  the  length  of  the  tracks  was  to  be  de- 
termined. It  would  be  natural  to  say  that  the 
same  day  was  contemplated  for  this  purpose 
as  was  fixed  for  the  statement  of  the  gross 
receipts.  The  day  intended  could  not  be  a 
day  either  before  or  after  the  aoth  day  of 
September;  and  it  seems  to  us,  when  there 
Is  no  such  expression  of  the  leglslatlye  will, 
that  it  would  be  putting  a  strained  construc- 
tion upon  the  words  of  the  statute  to  say 
that  they  required  a  computation  of  the 
average  number  of  miles  operated  during 
the  year  in  each  city  or  town  and  In  the  ag- 
gregate line  of  the  road.  But  another  crite- 
rion is  furnished  by  the  statute.  It  pre- 
scribes as  a  rule  for  determining  the  length 
of  track  that  It  is  to  be  "determined  as  pro- 
Tided  for  in  section  125"  [of  St  1006,  pt  3; 
i  40  of  part  S  of  St  1909,  c.  490].  Referring 
to  these  two  sections,  we  find  that  in  slightly 
ditTerent  words,  but  with  manifestly  the 
same  meaning,  they  require  street  railway 
companies  to  state  in  their  returns  the  length 
of  track  operated  by  them  in  each  city  or 
town  on  the  30th  of  September,  to  be  deter- 
mined by  measuring  as  single  track  the  total 
length  of  all  tracks  operated  by  them,  includ- 
ing sidings  and  turnouts,  whether  owned  or 
leased  by  them,  or  over  which  they  have 
trackage  rights  only.  It  is  plain  that  nnder 
the  rule  here  prescribed  the  companies  most 
not  only  measure  the  length  of  their  tracks 
by  including  all  sidings  and  turnouts  and 
by  treating  all  tracks,  whether  single  or 
double,  as  single  tracks,  but  this  method  of 
measurement  must  be  applied  to  the  state  of 
things  existing  on  the  30th  day  of  September. 
A  return  of  measurements  made  «n  any  oth- 
er day,  or  of  the  average  length  of  tracks 
where  there  had  been  during  the  year  any 
new  construction  or  abandonment  or  any  oth- 
er change  of  trackage,  would  not  comply 
with  the  requirements  of  the  statute.  The 
fact  that  in  practice  the  fixing  of  the  day 
upon  which  the  facts  are  to  be  ascertained 
is  of  quite  as  much  importance  as  determin- 
ing the  mode  of  mjiasuremmt  to  be  adopted, 
makes  it  at  least  probable  that  the  reference 
in  the  one  section  to  the  other  was  intended 
to  include  the  first  element  as  well  as  the 
second.  Both  of  these  elements  are  alike  es- 
sential in  making  a  true  statement  of  the 
length  of  trackage  operated. 

It  is  said  in  behalf  of  the  town  that  taking 
the  mileage  as  of  the  last  day  of  the  tax 
year  works  an  injustice,  in  that  the  gi-oss 
earnings  per  mile  of  track  are  unduly  de- 


creased by  dividing  the  total  earnings  by  a 
length  of  mileage  of  which  a  part,  possibly  a 
large  part,  has  not  been  in  existence  and  has 
earned  nothing  during  perhaps  a  large  part 
of  the  year.  But  the  same  argument  might 
be  made  as  to  the  distribution  of  the-  corpo- 
rate franchise  tax  provided  for  by  St  1900, 
c.  400,  pt  8,  I  43,  which  under  section  64 
of  the  same  act  is  to  be  "apportioned  among 
the  several  cities  and  towns  in  proportion  to 
the  length  of  tracks  operated  by  such  com- 
pany, in  said  cities  and  towns  respectively." 
This  length  of  tracks  must  by  the  terms  of 
section  40  of  the  same  act  be  the  length 
measured  as  therein  prescribed  upon  the  30th 
day  of  September ;  and  any  city  or  town  in 
which  there  had  been  a  large  increase  of 
trackage  during  the  preceding  year,  or  a 
great  diminution  of  trackage  during  that 
time,  would  receive  proportionally  an  increas- 
ed or  diminished  share  of  the  corporate 
franchise  tax  to  the  corresponding  loss  or 
gain  of  the  other  cities  or  towns  In  which  the 
same  company  had  tracks.  The  truth  seems 
to  be  that  to  avoid  the  necessity  of  making 
unduly  complicated  computations  and  because 
in  the  long  run  there  seemed  no  likelihood 
of  serious  injustice  even  if  there  might  be 
some  temporary  inequalities,  the  L^;ialature 
saw  fit  to  provide  that  in  those  matters  the 
determination  should  be  made  in  all  req;)ectB 
as  of  a  fixed  day,  Just  as  in  the  assessment 
of  ordinary  taxes  Individuals  are  to  be  tax- 
ed upon  such  taxable  property  as  they  are 
found  to  {Mssess  upon  a  day  certain,  although 
when  the  amount  of  their  tax  has  been  as- 
certained and  becomes  payable,  it  general- 
ly will  be  the  case  that  some  persons  wiU 
have  to  pay  a  tax  upon  an  amount  in  excess 
of  what  they  are  worth  while  others  will  find 
that  large  amounts  of  property  which  they 
have  acquired  since  the  day  of  assessment 
have  wholly  escaped  the  burden  of  taxation. 
In  each  case,  the  Legislature  has  reasonably 
determined  that  in  this  way  the  private  bur- 
den and  the  public  benefit  of  taxation  will  be 
distributed  and  received  as  Justly  and  pro- 
portionately as  is  really  practicable;  and 
this  contention  we  cannot  revise. 

For  similar  reasons,  we  cannot  adopt  the 
second  contention  made  by  the  town.  We 
find  nowhere  in  the  statutes  any  reference  to 
such  a  mode  of  computation  or  any  indica- 
tion that  this  was  intended  by  the  Legisla- 
ture. A  consolidated  company  does  succeed 
to  all  the  liabilities  and  obligations  of  its 
constituent  companies.  It  must  pay  the  tax- 
es for  which  they  were  liable.  It  must  make 
its  own  returns  and  pay  its  own  taxes.  But 
we  know  of  no  authority  and  no  ground  of 
principle  for  saying  that  consolidations  which 
took  place  respectively  in  December  of  1908 
and  July  of  1009  can  be  treated  by  assessors 
of  taxes  as  having  taken  place  before  Sep- 
tember 30,  1008.  What  we  have  said  as  to 
a  disregard  by  the  Legislature  of  some  tem- 
porary inequalities  in  the  assessment  and 
distribution  of  this  excise  or  commutatioa 
Digitized  by  VJVJV^t  .  .w 
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tax  by  tbe  asEamptlon  of  a  day  oertaiB  for 
the  maklDg  up  of  all  acconnts  and  tbe  ascer- 
tatnmetit  of  the  then  ezlBtiog  state  of  affairs, 
applies  also  to  this  contention. 

Moreover  It  mnst  b^  borne  In  mind  that 
this  claim  of  the  town,  If  adopted,  would  be 
applicable,  not  only  to  a  case  of  consolidation 
such  as  is  here  presented,  but  to  cases  where 
the  road  of  one  company  has  been  purchas- 
ed or  acquired  under  adversary  proceedings 
by  another.  We  gather  from  an  opinion  of 
the  attorney  general,  to  which  we. have  been 
referred  by  counsel  (Attorney  General's  Re- 
port for  1808,  p.  2),  that  a  part  of  the  system 
of  the  present  consolidated  company  was  pur- 
chased by  It  In  July,  1907,  from  the  receiv- 
er of  another  company.  If  so,  the  receiver, 
who  doubtless  would  need  the  books  of  the 
insolvent  company  for  bis  own  purposes, 
probably  did  not  turn  them  over  to  the  pnr- 
Chastng  company,  and  that  ccHupany  wonld 
be  unable  to  make  in  the  next  October  the 
retnrns  as  to  the  oiieratlons  of  the  insolvent 
company  between  S^tember  30,  1906,  aiid 
July,  1907,  which  according  to  the  present 
contention  of  the  town  it  wonld  be  bound 
to  make  under  a  penalty.  Other  situations 
readily  can  be  imagined  in  which  a  company 
would  be  unable  to  give  the  prior  gross  re- 
ceipts of  other  companies  whose  lines  it  had 
acquired.  Nor  if  the  officers  of  those  ac- 
quired companies  had  failed  to  keep  prop- 
er books  of  account  or  had  falsified  their  ac- 
counts, would  it  be  just  to  visit  a  penalty  for 
such  wrong  doings  upon  the  acquiring  com- 
pany, which  presumably  acted  with  complete 
innocence.  We  ought  not  to  suppose,  In  tbe 
absence  of  provisions  of  the  statutes,  that 
the  Legislature  Intended  to  impose  a  penalty 
upon  a  corporation  for  anything  but  its  own 
act  or  the  act  of  Its  authorized  officers  or 
agents. 

We  are  led  to  the  conclusion  that  the  con- 
tention of  the  petitioner  is  correct,  that  the 
gross  earnings  per  mile  of  a  street  railway 
company  under  our  statutes,  certainly  of 
such  a  company  actually  operating  Its  road 
on  the  30th  day  of  September,  must  be  as- 
certained by  dividing  Its  total  gross  receipts 
for  tbe  year  by  the  number  of  miles  of  its 
trackage  upon  that  day. 

It  follows  that  the  respondent's  exceptions 
must  be  overruled. 

So  ordered. 

(207  Jfass.  4S7) 

ORBKNBJ  T.  BOSTON  ELEJVATED  RY.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.     Jan.  6,  1911.) 

1.  Mastis  and  Sebvant  (8  276»)— Injubies— 
Actions— SuinoiBHOT  of  BJvidbnob— Caobb 
OK  Accident. 

In  an  action  for  an  employe's  death  while 
engaged  in  changing  four  feed  cables  on  an  el- 
evated railway  stmcture,  claimed  to  have  been 
caused  by  the  end  of  a  monkey  wrench,  which 
decedent  was  using  in  turning  a  bolt,  touching 


a  2,000,000  cable  atmng  above  it  and  making  a 
drcnit  in  some  manner,  so  as  to  shock  dece- 
dent, evidence  held  to  snstain  a  finding  that  the 
2.000,000  cable  hung  within  the  radius  of  the 
circle  described  by  the  end  Of  the  monkey 
wrench,  so  that  it  conld  have  touched  that  ca- 
ble as  claimed  by  plaintiff. 

[Ed.  Note. — BViT  other  cases,  see  Master  and 
Servant,  Dec  Dig.  i  278.*] 
2.  BviDBNCB  (f  660*)  —  Opinion  EIvidenob— 

E^XFEBT   TESTUCON'T  —  HXPOTHKrlOAI.    QuKS- 
TIONB. 

In  an  action  for  damages  for  decedent's 
death  while  engaged  in  changing  four  cables 
Strang  on  an  elevated  railroad  stmcture,  claim- 
ed to  have  been  caused  by  the  end  of  a  mon- 
key wrench,  which  decedent  was  using  in  screw- 
ing a  bolt,  coming  in  contact  with  a  cable  and 
shocking  decedent,  a  witness  testified  that  de- 
cedent said  before  his  death  that  when  he  was 
Injured  he  was  tightening  or  loosening  a  rivet, 
and  tliat  the  monkey  wrench  he  was  using 
struck  a  cable  in  revolving,  and  dented  it  at  a 
point  where  it  was  newly  spliced,  and  that 
there  was  a  fiash,  and  he  fell  to  the  ground. 
Beld,  that  it  was  within  the  court's  discretion 
to  permit  an  expert  to  be  asked  as  to  the  pos- 
sibility of  a  short  circuit  being  made  "by  swing- 
ing over  a  monkey  wrench  as  has  been  de- 
scribed," referring  to  the  testimony  as  to  dece- 
dent's account  of  the  accident. 

[Ed.  Note.— For  other  cases,  see  ESvidence, 
Ont  Dig.  ii  2366,  2367;  Dec.  Dig.  I  650.*] 

8.  Bvidenoe  (Ii  668,  668*)— Opinion  Bvi- 
denoe— Exfebt  Testihont  —  Htpothetioai, 
QuEsnoNB— Pabtiottlab  Maitebs. 

It  is  within  tiie  court's  discretion  to  permit 
an  expert  to  give  his  opinion  upon  separate 
matters,  instead  of  in  answer  to  a  hypothetical 
question  Involving  all  the  facts  of  the  case ;  the 
other  party  being  entitled  to  show  on  cross-ex- 
amination in  such  case  that  there  were  conceded 
facts  which  were  not  considered  or  accounted 
for  in  the  expert's  opinion  on  the  particular  mat- 
ter Involved  in  the  question. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  U  2369-2374,  2377,  2879;  Dec.  Dig. 
iS  553,  558.*] 

4.  Mabteb  and  Sebvant  (|  219*)— AssmiP- 
TioN  or  Risk- Latent  Danqeb. 

An  experienced  telegraph  lineman  does  not 
assume  the  risk  of  Injury  from  a  splice  negli- 

gently  made  by  his  employer  in  one  of  its  ca- 
les,  where  nothing  on  the  outside  of  the  cable 
indicate*  any  defect  in  the  splice. 

[E^d.  Note.— For  other  cases,  see  Master  and 
Servant,  Ont.  Dig.  S|  610-624;  Dec.  Dig.  S 
219.*] 

5.  Mabtbb  and  Sebvant  (|  289*)- Injitbiis— 
contbibutobt  neouaence  —  jubt  ques- 
TION. 

In  an  action  for  a  telegraph  lineman's  death 
while  engaged  in  changing  certain  cables  on  an 
elevated  railway  structure,  claimed  to  have  been 
caused  by  a  monkey  wrench  which  he  was  using 
striking  one  of  the  cables  In  revolving  and 
making  a  short  dnmlt,  expert  testimony  showed 
that  the  striking  of  a  properly  made  splice  In 
a  cable  with  the  end  of  a  monkey  wrench  would 
not  have  any  effect  The  splice  in  the  cable 
which  it  was  claimed  the  monkey  wrench  struck 
was  newly  made,  which  was  apparent  from  the 
fresh  paint  on  toe  cable.  Beld,  that  the  ques- 
tion of  decedent's  contributory  negligence  In 
striking  the  splice  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1089-1182;  Dec.  Dig.  { 
289.*] 

Report  from  Superior  Conrt,  Suffolk  Coun- 
ty; John  F.  Brown,  Judge. 


•For  other  cases 


see  same  topic  and  lectton  NUMBER  In  Deo.  Dig.  *  Am.  Dig.  Key  No.  Series  *  ;iB^^^tacsap 
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Action  by  ESlen  F.  Greene,  administratrix, 
against  the  Boston  Elevated  Railway  Com- 
pany. Verdict  for  plaintiff,  and  the  case  re- 
ported to  the  Supreme  Jadidal  Court  Judg- 
ment ordered  on  verdict 

Tort  for  personal  Injuries  to  and  the 
death  of  plaintiff's  intestate.  The  trial  court 
ordered  verdicts  for  the  defendant  on  the 
second,  third  and  fifth  counts,  and  submitted 
to  the  Jury  the  first  and  third  counts.  On 
the  first,  which  was  to  recover  for  the  con- 
scious Buffering  of  the  deceased,  there  was 
a  verdict  of  $3,000,  and  on  the  second,  for 
his  death,  there  was  a  verdict  of  $2,000. 

Coakley  &  Sherman,  D.  H.  Coakley,  and 
Wm.  Flaherty,  for  plaintiff.  W.  G.  Thomp- 
son and  G.  E.  Kimball,  for  defendant. 

LORINO,  3.  1.  To  find  for  the  plaintiff 
under  the  charge  of  the  presiding  Judge  the 
Jury  had  to  find  that  the  2,000,000  cable 
hung  within  the  circle  described  by  the  end 
of  the  monkey  wrench  as  it  revolved  with  its 
Jaws  engaged  dn  the  end  of  the  bolt  of  the 
dog  clamp. 

The  defendant's  first  contention  is  that  the 
evidence  did  not  warrant  a  finding  to  that 
effect. 

The  Intestate  and  one  Powers  were  engag- 
ed in  boring  a  hole  through  a  T-iron  which 
ran  between  two  girders  at  the  bottom  of 
one  of  the  underneath  trusses  of  the  defend- 
ant's elevated  structure.  The  work  of  the 
defendant  company,  of  which  the  boring  of 
the  hole  was  a  part,  consisted  in  changing 
over  four  feed  cables.  These  had  been  strung 
on  brackets  extending  out  horizontally  over 
the  street  from  the  side  of  the  elevated  struc- 
ture. They  were  to  be  strung  on  wooden 
stanchions  extending  from  the  bottom  to  the 
top  of  one  of  the  underneath  trusses  of  the 
elevated  structure  so  that  they  would  hang 
In  a  vertical  plane  within  the  sides  of  the 
truss.  At  the  time  here  in  question  the  four 
feed  cables  were  temporarily  hung  by  ropes 
substantially  in  their  new  position  and  one 
stanchion  at  least  had  been  bolted  onto  the 
structure.  The  hole  In  question  was  being 
bored  In  one  of  the  lower  cross-Irons  of  the 
truss  between  the  two  bottom  girders  of  It 
This  was  a  T-lron,  the  crossplece  of  the  T 
being  at  the  bottom  of  the  iron  as  it  was 
affixed  to  the  girders.  The  plaintiff's  Intes- 
tate was  standing  on  an  ordinary  ladder  with 
his  chest  about  opposite  to  the  hole  which 
he  was  boring.  He  had  his  right  hand  on  a 
"dog  clamp."  This  "dog  clamp"  was  a  heavy 
iron  clamp,  shaped  somewhat  like  a  horse- 
shoe, with  a  bolt  through  the  opening.  There 
was  a  thread  cut  around  the  outside  of  the 
bolt,  with  a  nut  on  the  end  of  it  This  clamp 
was  over  the  top  of  the  cross-Iron- and  was 
holding  In  i>osition  next  to  it  what  is  called 
in  the  bill  of  exceptions  an  "old  man."  An 
old  man  consists  of  flat  pieces  of  Iron  with 
two  shorter  pieces  at  each  end  of  the  main 
piece  at  right  angles  to  it  and  running  in 


opposite  directions.  The  purpose  of  the  old 
man  was  to  afford  a  bearing  for  a  ratchet 
used  in  boring  the  hole  through  the  cross- 
iron.  At  the  time  in  question  the  position  of 
the  ratchet  had  to  be  changed  and  the  in- 
testate was  holding  with  his  right  hand  the 
clamp  (which  held  the  crossplece  of  the 
old  man  next  to  the  cross-iron)  and  was 
about  to  loosen  the  bolt  of  the  clamp  with  a 
monkey  wrench  when  the  accident  happened. 
Powers  (who  was  working  with  the  intestate 
and  was  working  the  ratchet)  was  sitting  on 
a  piece  of  wood  running  from  girder  to 
girder,  parallel  to  the  cross-iron  here  in  ques- 
tion and  separated  from  it  by  the  "old  man." 
Powers  testified  that  the  intestate  bad  been 
to  the  water-closet,  that  he  had  returned,  had 
ascended  the  ladder  and  had  grasped  the 
damp  with  his  right  hand ;  that  he  (Powers) 
saw  him  reach  for  his  monkey  wrench,  which 
was  hanging  from  a  round  of  the  ladder  by 
a  wire  hook;  that  he  (Powers)  then  turned 
one  side  to  spit  out  some  tobacco  Juice  when 
there  was  a  flash  which  burned  his  face; 
that  he  fell  to  the  ground  and  that  the  plain- 
tiff also  slid  down  the  ladder  to  the  ground 
feet  foremost  The  monkey  wrench  was 
made  of  iron  from  end  to  end,  with  wooden 
faces  clamped  on  the  sides  at  the  upper  end 
to  make  a  handle.  The  plaintifrs  theory 
was  that  as  her  intestate  turned  the  monkey 
wrench  to  loosen  the  bolt  of  the  clamp  It 
came  in  contact  with  a  defective  splice  In  a 
2,000,000  cable  which  hung  above  it  The 
2,000,000  cable  was  the  next  one  to  the  low- 
est of  the  four  cables  as  they  hung  at  that 
time  over  the  bolt  The  defendant's  conten- 
tion is  that  on  the  evidence  this  cable  was 
outside  the  circle  described  by  the  end  of 
the  wrench  as  it  revolved  with  Jaws  engaged 
on  the  end  of  the  bolt  The  intestate  was 
badly  burned  about  the  face,  chest,  arms 
and  hands,  and  died  of  these  wounds  seven 
days  after  the  accident.  Before  his  death  he 
told  his  doctor  how  the  accident  happened. 
His  doctor  testifled  that  he  said  that  "he  was 
either  tightening  or  loosening  a  rivet  In  a 
machine  called  the  old  man  •  •  •  and 
that  the  monkey  wrench  that  he  was  using, 
in  coming  around,  stm<^  the  cable  and  it 
dented,  there  was  a  flash  and  he  slid  down 
the  ladder  *  *  *  to  the  ground."  He  said 
"that  It  was  a  new  splice  at  that  point;" 
"that  it  looked  all  right"  The  wltaess 
added  that  it  was  his-  "impression"  that  the 
Intestate  said  that  when  his  monkey  wrench 
struck  the  cable  "It  caved  in."  It  appeared 
that  the  elevated  structure  at  the  point  here 
in  question  is  on  a  curve,  and  that  the  bra(^- 
ets  on  which  the  feed  cables  here  In  ques- 
tion had  been  previously  strung  were  on  the 
inside  of  this  curve.  For  that  reason  the 
cables  had  to  be  lengthened.  The  splice  men- 
tioned above  had  been  made  in  the  2,000,000 
cable  within  a  few  days;  to  lengthen  that 
cable  for  the  reason  stated  above.  There 
was  testimony  fron^  a^n  ^j^^^^^i^ 
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were  marks  on  the  monkey  wrench  which  In- 
dicated that  the  electricity  which  made  the 
short  clrcnlt  might  have  entered  from  the  up- 
per end  of  the  wrench. 

What  the  defendant  r^les  on  (in  its  con- 
tention that  the  evidence  did  not  warrant  a 
finding  that  the  2,000,000  spliced  cable  was 
within  the  circle  of  the  monkey  wrench  with 
its  Jaws  engaged  on  the  end  of  the  bolt)  Is 
the  testimony  elicited  t>y  it  on  the  cross- 
examination  of  Powers.  Powers  testified  that 
the  cables  were  above  the  cross-iron  and  not 
In  contact  with  it  He  said  that  be  did  not 
know  how  far  they  were  above  the  top  of 
the  cross-iron,  bnt  on  being  pressed  he  re- 
luctantly gave  as  an  estimate  that  the  1,000,- 
000  cable  (the  lowest  of  the  four)  was  6 
inches  above  tbe  top  of  the  iron,  that  the 
2,000,000  cable  was  6  inches  above  that  and 
that  the  nnt  on  the  end  of  the  bolt  of  the 
clamp  was  3  to  4  inches  below  the  top  of 
the  Iron.  This  estimate  made  tbe  2,000,000 
cable  15  to  16  inches  above  the  not.  The 
length  of  the  wrench  from  the  inner  face  of 
the  lower  Jaw  to  the  upper  end  of  it  was  11 
inches. 

The  short  answer  to  this  eontentlon  of  the 
defendant  Is  that  if  the  jury  believed  that 
the  doctor  was  accurate  in  his  testimony  of 
what  the  intestate  said  and  that  the  intestate 
told  tbe  truth.  Powers'  estimate  of  these  dis- 
tances was  wrong.  For  although  tbe  intes- 
tate spoke  of  one  cable  only,  the  cable  he 
spoke  of  was  the  spliced  cable  and  there  was 
no  spUce  in  the  1,000,000  cable.  He  said  that 
the  monkey  wrench  hit  the  spliced  cable.  In 
addition  there  was  evidence  from  an  expert 
that  If  the  tape  vrith  which  a  splice  Is 
wrapped  had  been  carelessly  woimd  about 
the  splice  a  hole  might  be  left  which  would 
be  covered  from  view  by  the  paint  with 
which  the  whole  is  coated,  and  so,  if  a 
wrench  were  to  come  up  against  such  a  weak 
spot  In  the  taping  of  it,  the  splice  would 
"cave  in." 

It  had  to  be  admitted  that  the  lower  cable 
burned  through  and  parted  while  the  spliced 
cable  did  not,  that  the  iron  of  the  monkey 
wrenck  back  of  the  Jaws  was  in  part  melted, 
and  that  the  top  of  tbe  clamp  was  melted. 
With  these  facts  in  the  case  it  was  hard  to 
believe  that  Powers'  estimates  of  the  dis- 
tances were  wrong  and  that  the  intestate 
made  a  short  circuit  in  the  spliced  cable  iv 
the  way  he  was  made  by  the  doctor  to  say 
that  he  did,  and  that  he  could'and  did  strike 
it  with  the  wrench  while  Its  Jaws  were  en- 
gaged on  the  bolt  of  the  clamp.  But  he  said 
that  he  did,  or  what  he  said  could  be  found 
by  the  Jury  to  have  meant  that  In  this 
conflict  of  evidence  it  was  for  tbe  Jury  to  de- 
cide what  the  fact  was. 

2.  The  defendant  next  contended  that  a 
material  part  of  the  testimony  of  the  expert 
was  admitted  under  Its  exception  and  was 
"wrongly  admitted."  It  appears  from  the 
report  that  the  case  was  sent  to  the  Jury  on 


the  first  and  fourth  counts  "on  the  stipula- 
tion of  counsel  for  the  plaintiff  that  If  the 
Supreme  [Judicial]  Court  should  decide  that 
upon  all  tEe  evidence,  excluding  such  evi- 
dence. If  any,  as  was  wrongly  admitted  by 
me  over  the  defendant's  objection  and  ex- 
ception, I  was  wrong  in  sending  the  case  to 
the  Jury,"  Judgment  should  be  entered  for  the 
d^endant 

The  flrist  contention  of  the  defendant  In 
this  connection  Is  that  the  presiding  Judge 
allowed  the  expert  to  testify  on  matters  of 
common  knowledge  that  such  evidence  was 
"wrongly  admitted"  within  the  meaning  of 
the  above  stipulation  and  therefore  must  be 
excluded.  The  defendant  complains  of  tbe 
answers  to  certain  questions  specified  In  his 
brief  numbered  5,  7  and  8.  We  are  of  opin- 
ion that  none  of  these  questions  is  open  to 
this  objection,  and  if  they  were  the  expert 
answered  them  rightly.  The  Jury  were  en- 
titled to  consider  the  facts  whether  th^ 
were  testified  to  by  the  expert  or  were  mat- 
ters of  common  knowledge.  It  follows  that 
the  Judge  was  not  "wrong  in  sending  the 
case  to  the  Jury"  so  far  as  these  facts  are 
concerned. 

The  defendant  has  put  great  reliance  upon 
tbe  case  of  Gilbert  ▼.  Guild.  144  Mass.  601, 
12  N.  B.  368.  In  that  case  a  question  to  an 
expert  was  excluded  by  the  presiding  Judge 
on  the  ground  that  it  was  a  matter  of  infer- 
ence to  be  decided  by  the  Jury  on  the  facts 
In  evidence  and  tbe  opinion  of  tbe  expert 
That  does  not  help  this  defendant  in  this , 
contention. 

The  defendant's  second  contention  In  this 
connection  Is  that  the  assumptions  of  fact 
upon  which  the  opinion  of  an  expert  Is  ask- 
ed and  based  should  be  reasonably  clear,  and 
that  where  certain  facts  are  agreed  and  are 
also  obviously  necessary  as  a  premise  to  the 
formation  of  any  Instructive  opinion  upon 
the  expert  question  presented,  the  question 
put  to  the  expert  should  Include  such  agreed 
fact  or  facts,  or  at  least  should  not  be  in- 
consistent with  them.  The  defendant  com- 
plains that  this  rule  was  not  observed  in  the 
answers  to  questions  numbered  In  Its  brief  1, 
2,  8,  6,  7  and  8.  We  are  of  opinion  that  the 
presiding  Judge  in  his  discretion  had  a  right 
to  allow  the  plaintiff  to  ask  the  expert  as  to 
the  possibility  of  a  short  circuit  being  made 
"by  swinging  over  a  monkey  wrench,  as  has 
been  described,"  meaning  as  has  been  de- 
scribed in  Greene's  statement  testified  to  by 
tbe  doctor,  and  that  the  same  is  true  of  ques- 
tions 1,  2,  S,  7  and  8,  and  that  in  doing  so 
he  did  not  violate  the  rule  stated  above. 

The  defendant  in  this  connection  also  con- 
tends that  In  questions  3,  6,  7  and  8  the  ex- 
pert was  allowed  to  give  his  opinion  on  a 
hypothetical  case  without  taking  into  con> 
Bideratlon  facts  which  it  was  conceded  ex- 
isted in  the  cause  at  bar.  The  question 
numbered  3  may  be  taken  as  an  example.  By 
allowing  that  question  to  be  put  and  answer- 
ed, the  presiding  judge  allowed  the  expert  to 
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testify  to  the  slgnlQcance  of  the  fact  (if  the 
Jury  should  find  It  to  be  the  fact)  that  the 
splice  "caved  in"  when  "a  blow  [was]  struck 
upon  a  tape  wound  round  a  Joint  [splice] 
similar  to  this."  If  a  presiding  Judge  thinks 
that  the  Jury  will  get  more  help  upon  a  mat- 
ter which  is  the  subject  for  expert  testi- 
mony, by  allowing  the  expert  to  give  his 
opinion  upon  separate  matters  than  by  an- 
swering  a  hypothetical  question  involving  all 
the  facts  in  the  case,  it  is  within  his  discre- 
tion to  do  80.  See  in  this  connection  Phil- 
lips V.  Lockey  Piano  Case  Co.,  205  Mass.  69, 
90  N.  E.  981.  If  the  party  producing  the  ex- 
pert is  allowed  to  proceed  in  that  way  in  the 
examination  of  his  expert  vrltness,  it  is  open 
to  the  other  party  to  show  on  the  cross-ex- 
amination of  the  expert  that  there  are  con- 
ceded facts  in  the  case  which  have  to  be  ac- 
counted for  and  which  were  not  accounted 
for  In  the  opinion  expressed  by  him  on  the 
single  point  on  which  he  had  given  an  opin- 
ion in  his  direct  examination. 

3.  The  next  contention  of  the  defendant  Is 
on  the  merits  of  the  case.  It  was  conceded 
that  as  a  result  of  the  short  circuit  here  in 
question  the  1,000,000  cable  burned  apart 
and  the  2,000,000  cable  although  burned 
did  not  drop.  It  was  also  conceded  that  the 
intestate,  being  an  experienced  lineman,  as- 
sumed the  risk  of  the  Insulation  of  the  1,000,- 
000  cable  having  become  worn  out,  and 
therefore  If  the  short  circuit  was  made  by 
the  monkey  wrench  striking  the  1,000,000 
cable  at  a  point  where  the  insulation  was 
weak  no  case  was  made  out  See  Chisholm 
y.  New  I^gland  Telephone  &  Telegraph  Co., 
176  Mass.  125,  5T  N.  B.  383.  The  defendant's 
contention  is  that  on  the  evidence  it  is  at 
the  best  a  matter  of  conjecture  which  cable 
was  touched  by  the  monkey  wrench,  and  so 
no  case  was  made  out  by  the  plaintiff  within 
cases  like  Jameson  v.  Boston  Elevated  Rail- 
way, 193  Mass.  560,  79  N.  B.  750,  and  Home 
V.  Boston  Elevated  Railway,  206  Mass.  231, 
92  N.  E.  223.  The  answer  to  that  is  that 
the  intestate  said  that  "the  iliatter  with  the 
cable"  which  he  hit  with  the  monkey  wrench 
was  "tliat  it  was  a  new  splice  at  that  point" 

4.  The  defendant  has  also  contended  that 
an  experienced  lineman  assumes  the  risk  of 
danger  coming  from  a  splice  Negligently  made 
by  the  defendant  in  one  of  its  cables  (part  of 
its  ways,  works  and  machinery),  when  there 
is  nothing  on  the  surface  of  the  cable  to  in- 
dicate that  fact  We  are  of  opinion  that  he 
doet  not,  and  for  that  reason  the  presiding 
Judge  was  right  in  refusing  to  give  the  rul- 
ing asked  for  by  the  defendant 

5.  The  expert  testified  that  striking  a  prop- 
erly made  splice  in  a  feed  cable  with  a  mon- 
key wrench  would  not  have  any  effect.  The 
Intestate  said  that  the  splice  was  a  new  one 
and  it  seems  to  have  been  conceded  that  this 
was  apparent  from  the  fresh  paint  which 
was  upon  It    In  the  face  of  this  testimony 


and  this  fact  the  question  ot  the  inteetate'a 
due  care  was  for  the  Jniy. 

The  entry  must  ue: 

Judgment  on  the  verdicts. 


(107  Mass.  4«0) 

WRIGHT  V,  OITT  OF  CHEiLSBA. 

MCRBAY  V.  SAME. 

(Supreme  Judicial  Court  of  Massachnietta. 

Suffolk.    Jan.  6,  1911.) 

1.  Appeai.  and  Ebbob  (S  198*)— Pbksskta- 
TTON  or  Obouitd  in  Coubt  Bkix)w— Objec- 
tions TO  Plbadings. 

A  defendant,  who  failed  to  call  attention  to 
technical  defects  in  a  dedaiatlon  untU  the  close 
of  the  evidence,  cannot  rely  on  sndi  defects  in 
the  appellate  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  TUg.  H  1226-1240;  Dec.  Dig.  | 
193  ;•   Pleading,  Cent  Dig.  SS  1355-1374.] 

2.  Appkal  and  Ebbob  .({  1083*)— RxviiEvr — 
Habmmsb  Ebbob— CoNcrcBUoiiON  of  Stat- 

Defendant  cannot  on  appeal  complain  of  a 
construction  of  statutes  which  is  more  favorable 
to  him  than  the  correct  construction  would  be. 
[£M.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  If  4062-4062;  Dec.  Dig.  | 
1033.*] 

3.  MUNIOIPAI,  COBPOBATIONS  (|  779*)— DE- 
FECTS IN  Streets  —  Dnxr  —  Danoebous 
Tbees. 

Where  a  shade  tree  in  a  dty  street  has 
plainly  for  over  a  year,  been  in  a  condition 
making  it  a  menace  to  the  public  and  the  defect 
can  only  be  remedied  by  removal  of  the  tree, 
and  not  by  trimming  it  and  the  officer  charged 
with  care  of  the  streets  takes  no  steps  to  report 
the  defect  to  the  proper  authoritiM,  looking  to 
its  removal,  as  required  by  Rev.  Laws,  c.  61, 
S  10,  nor  to  warn  the  public  of  tbe  danger,  the 
city  is  liable  for  injunes  to  a  traveler  by  the 
fall  of  a  limb. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1633;  Dec.  Dig.  i 
779.*] 

4.  MtJKiciPAL  Cobpobations  (J  821*)  — De- 
fects IN  Stheets— Questions  fob  Jubt. 

Whether  a  tree  was  dangerous  because  of 
decay  and  liability  to  fall,  and  whether  a  city 
has  used  due  care  to  protect  the  public,  as  re- 
quired by  Rev.  Laws,  c.  51,  {  10,  providing  for 
the  removal  of  such  trees,  are  jury  qnestions, 
in  an  action  against  the  city  for  injuries  re- 
ceived b.v  the  falling  of  such  tree. 

I'Ejd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1747,  1748;  Dec. 
Dig.  I  821.*] 

5.  Thial  (I  47*)— Objections  to  Bzclubioii 

OF  EviDENCE--OrFEB  OF  PBOOF. 

A  party,  to  avail  himself  of  an  exception 
to  the  refusal  of  the  court  to  permit  a  witness 
to  answer  a  certain  question,  must  make  an 
offer  of  proof. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  118,  119;   Dec.  Dig.  {  47.*] 

6.  Municipal  Cobpobations  (8  818*)  — Iir- 
JUBiEs  FBOU  Defects  in   Street— SncrLAB 

TbANSACTIONS— COIXATEBAI.  MaTTEBS. 

In  an  action  a^inst  a  city  for  injury  caus- 
ed by  a  decayed  tree  being  blown  down  in  a 
wind,  where  a  witness  testified  that  four  others 
were  blown  down  during  the  same  storm,  and 
was  asked  whether  more  than  that  were  ever 
blown  down  in  one  day,  the  trial  court  could, 


•For  other  cases  see  same  topic  and  lection  NUMBER  tn  Dec.  Dig.  t  Am.  Dig.  Key  No.  Series  A  Rev'r  Indexes 
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In  its  discretion,  refnae  to  allow  the  qaestion, 
as  likely  to  lead  into  collateral  matters. 

[Bd.  Note. — ^For  other  cases,  see  Municipal 
GorporaticnB,  Cent  JUg.  H  1726-ira8;  Dec. 
Dig.  S  8ia»] 

Exceptions  from  Superior  Court,  Suffolk 
County ;  George  A.  Sanderson,  Judge. 

Actions  by  Lucy  Wright  and  by  Bertha 
Murray  against  the  City  of  Chelsea.'  Ver^ 
diets  for  both  plaintiffs,  to  which  defendant 
excepts.    Bxeeptions  overruled. 

W.  H.  Brown  and  J.  H.  Coakley,  for  plain- 
tiffs. S.  R.  Cutler  aud  H.  W.  James,  for  de- 
fendant 

RITOQ,  J.  These  are  actions  to  recover 
for  Injuries  received  by  the  plaintiffs  while 
traveling  upon  a  public  way  in  the  defendant 
dty  by  the  fall  of  a  limb  of  a  shade  tree 
which  stood  within  the  limits  of  a  public 
way,  and  which  had  been  for  more  than  30 
years  under  the  care  of  the  defendant  There 
was  evidence  sufficient  to  supirart  a  finding 
that  the  plaintiffs  were  In  the  exercise  of 
due  care,  and  that  the  limb  had  been  so  dan- 
gerous by  reason  of  decay  and  consequent 
liability  to  be  blown  down  by  ordinary  winds 
as  to  attract  attention  for  more  than  a  year. 
While  the  declaration  might  have  been  more 
exact  In  its  averments,  it  Is  susceptible  of 
the  construction  that  the  plaintiffs  claimed 
as  the  ground  of  their  actions  a  defective 
condition  of  a  public  way  arising  from  the 
long  continuance  of  ^  tree  dangerous  in  re- 
spect of  a  decayed  limb,  the  fall  of  which  In- 
jured them.  In  the  absence  of  a  demurrer  or 
motion  for  specifications  by  the  defendant,  it 
cannot  now  rely  upon  technical  Irregulari- 
ties in  the  form  of  a  declaration,  to  which 
attention  is  not  called  until  the  close  of  the 
evidence. 

Statutes  respecting  the  care  and  responsi- 
bility for  the  condition  of  shade  trees  by  mu- 
nicipalities have  been  several  times  the  sub- 
ject of  Judicial  inquiry.  In  Chase  v.  Lowell, 
149.  Mass.  85,  21  N.  B.  233,  all  the  statutes 
up  to  that  time,  including  St.  1885,  c.  123, 
were  reviewed,  and  the  conclusion  was  reach- 
ed that  a  highway  surveyor  in  a  city  or 
town  had  no  power  summarily  to  remove  a 
shade  tree  standing  In  the  highway,  but  that 
the  question  whether  such  tree  Incommoded 
or  endangered  travelers,  and  ought  to  be 
removed,  should  be  determined  by  the  ad- 
judication of  a  tribunal  designated  by  the 
statute  for  that  purpose.  The  same  case  was 
again  before  the  court  in  151  Mass.  422,  24 
N.  E.  212,  where  the  duty  of  the  highway  sur- 
veyor, a^  to  a  dangerous  shade  tree  In  a  pub- 
lic way,  to  apply  to  the  authorities  for  an 
adjudication  was  emphasized,  and  the  mu- 
nicipality was  held  liable  for  injury  to  a 
traveler  if,  after  notice  of  such  dangerous 
tree,  the  highway  surveyor  took  no  action. 
This  case  related  to  the  removal  and  not  to 
the  trimming  of  a  shade  tree.    The  subject 


was  again  discussed  in  Washburn  t.  Easton, 
172  Mass.  625,  62  N.  B.  1070,  where  the  town 
was  exonerated  from  liability  for  injuries 
resulting  from  shade  trees  in  healthy  condi- 
tion set  out  under  the  direction  of  public 
authorities.  Statutes  respecting  shade  trees 
have  been  enacted  since  1885,  some  of  which 
were  adverted  to  In  Sharon  v.  Smith,  180 
Mass.  589,  62  N.  E.  981,  Hall  v.  Wake- 
field, 184  Mass.  147,  68  N.  E.  IS,  Com.  v. 
Morrison,  197  Mass.  199,  205,  83  VJ^  E.  415, 
14  L.  R.  A.  (N.  S.)  194,  125  Am.  SL  Rep.  338, 
and  Com.  v.  Byard,  200  Mass.  175,  86  N.  E. 
285,  20  L.  R.  A.  (N.  S.)  814.  St  1890,  c.  196,  • 
St  1891,  c.  49,  St  1892,  c.  147,  and  St  1893, 
c  408,  relate  only  to  the  designation  and 
marking  of  trees,  standing  in  Iiighways,  as 
pu'bllc  shade  trees,  by  boards  of  aldermen 
and  selectmen,  and  to  penalties  for  Injuries 
to  trees.  St  1893,  c.  428,  {  26,  committed  to 
the  superintendent  of  streets  in  towns,  tm- 
der  the  direction  of  the  selectmen,  "the  care 
and  preservation  of  shade  trees."  St  1896, 
c.  190,  was  an  enabling  act  merely,  and  au- 
thorized towns  to  elect  a  tree  warden,  and 
conferred  upon  him.  If  elected,  "full  care  and 
control  of  all  public  shade  trees."  St  1897, 
c.  254,  was  also  permissive,  and  by  section  2 
provided  for  the  appointment  of  a  forester  in 
towns  which  accepted  Its  provisions,  to  have 
"charge  of  all  trees  within  the  public  ways, 
whether  shade  trees  or  not,  with  all  the  low- 
ers of  a  tree  warden."  St  1897,  c.  428,  im- 
posed "upon  tree  wardens  or  park  commission- 
ers, when  chosen  in  towns,  •  •  •  full  care 
of  all  public  shade  trees."  It  would  not  have 
been  strange  If  voters  and  officers  in  towns 
may  have  been  somewhat  perplexed  as  to  the 
effect  of  these  several  enactments.  But  it  is 
not  necessary  to  harmonize  them,  for  by  St. 
1899,  c.  330,  certain  laws  relating  to  shade  trees 
were  codified.  The  election  of  a  tree  warden 
by  towns  was  made  compulsory,  and  his  du- 
ties and  powers  were  enlarged  and  defined. 
By  Implication  St  1893,  c.  423,  |  26,  St  1886, 
c.  190,  and  St  1897,  c.  428,  were  repealed. 
St  1890,  c.  196,  and  St  1891,  c  49,  were  re- 
pealed as  to  towns,  because  by  St  1899,  a 
330,  {  2,  all  shade  trees  standing  within  the 
limits  of  ways  In  towns  were  made  public 
shade  trees,  and  hence  there  was  no  occasion 
for  special  provision  as  to  designating  and 
marking.  St  1899,  c.  330,  however,  confer- 
red upon  the  tree  warden  Jurisdiction  of  pub- 
lic shade  trees  alone.  Hence  in  towns  which 
had  accepted  St  1897,  c  254,  respecting  a 
forester,  that  officer  still  had  charge  of  bush- 
es and  trees  other  than  shade  trees  within 
public  ways,  but  In  towns  where  there  was 
no  forester,  the  tree  warden  alone  had  au- 
thority to  trim,  cut  down  and  remove  such 
other  trees  and  bushes  by  virtue  of  Pub.  St 
1882,  c.  52,  {  10,  as  amended  by  St  1885,  c. 
123,  i  2,  and  upon  the  conditions  therein 
pointed  out  With  the  exception  of  St  1885, 
c.  123,  these  acts  in  the  respects  enumerated 
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related  to  towns  only,  and  had  no  effect  up- 
on cities.  The  cutting  or  removing  of  pub- 
lic shade  trees  in  cities  was  still  regulated  by 
Pub.  St  c  54,  i  10.  This  possible  uncertain- 
ty In  the  effect  of  numerous  statutes  was 
perceived  by  "the  commissioners  for  consol- 
idating and  arranging  the  Public  Statutes," 
as  appears  by  note  to  chapter  53  of  their  re- 
port (on  which  the  Revised  Laws  are  based), 
and  they  attempted  to  remove  it  With  the 
exception  of  state  highways,  which  it  Is  not 
necessary  to  discuss  (see  Rev.  Laws,  c.  47,  { 
21,  St  1905,  c.  279,  St  1908,  c.  297,  St  1890, 
c.  196,  and  St  1891,  c.  49,  which  are  not  ma- 
terial upon  this  point)  the  provisions  of  law 
relating  to  the  care  of  shade  trees  in  towns 
were  embodied  in  Rev.  Laws,  c.  53,  §§  12 
to  15,  both  inclusive,  and  in  chapter  28,  { 
4,  according  to  which  park  commissioners, 
wherever  there  were  such  officers,  had  control 
of  shade  trees  In  places  under  their  Jurisdic- 
tion; those  touching  the  planting  of  shade 
trees,  both  in  cities  and  towns,  in  chapter  53, 
i  6 ;  and  those  as  to  the  cutting  down  or  re- 
moval of  such  trees  in  cities  in  chapter  53, 
{{  7  and  8.  Provisions  common  to  cities  and 
towns  as  to  trees  and  bushes  which  obstruct 
and  endanger  public  travel  are  in  Rev.  Laws, 
c.  51,  §  10.  This  last  section,  however,  makes 
Important  differences  between  the  powers  of 
city  and  town  officers.  Its  portions  material 
to  this  inquiry  are :  "The  officer  who  has  the 
care  of  trees  belonging  to  a  city  or  town 
•  •  •  may,  and  If  required  by  the  sur- 
veyors or  road  commissioners  shall,  trim  or 
lop  off  trees,  except  public  shade  trees  in 
towns,  and  bushes  standing  In  ways,  and  if 
ordered  by  vote  of  the  mayor  and  aldermen, 
selectmen  or  road  commissioners  passed  after 
public  notice  and  hearing,  shall  cut  down 
and  remove  such  trees  and  bushes."  By  this 
statute  it  is  mandatory  upon  the  officer  hav- 
ing charge  of  public  shade  trees  In  cities  to 
trim  or  lop  off  all  trees,  whether  shade  trees 
or  not  standing  in  ways,  upon  the  request  of 
the  officer  having  charge  of  public  ways. 
See  Chase  v.  Lowell,  149  Mass.  85,  at  page  91, 
21  N.  E.  233.  No  snch  provision  is  made  as 
to  towns  for  In  them  the  entire  Jurisdiction 
over  public  shade  trees  is  vested  in  the  tree 
warden,  and  as  by  Rev.  Laws,  c.  53,  {  12,  all 
shade  trees  within  the  limits  of  public  ways 
are  public  shade  trees,  his  Jurisdiction  ex- 
tends over  all  shade  trees  in  towns  except 
such  as  by  Rev.  Laws,  c.  28,  S  4,  is  given  to 
park  commissioners.  The  discretion  and 
sound  Judgment  of  tbe  town  tree  warden 
alone  determines  whether  a  shade  tree  shall 
be  trimmed  or  lopped,  and  he  Is  not  subject 
to  the  control  of  the  surveyor  or  road  com- 
missioners. But  in  towns,  the  tree  warden, 
or  forester  where  there  is  one,  is  obliged  to 
trim  or  lop  trees  other  than  shade  trees, 
standing  within  public  ways,  upon  demand  of 
the  surveyor  or  road  commissioners.  It  fol- 
lows as  a  necessary  result  of  this  provision 
that  In  dtles  not  governed  by  some  special 
charter  or  other  statutory  provision  to  the 


I  contrary  (see,  for  example,  St  186G,  c.  199,  { 
21;  St  1885,  c.  163),  It  Is  the  duty  of  the  officer 
in  charge  of  streets  to  ascertain  the  safety  of 
limbs  of  trees,  and  to  require  dangerous 
branches  to  be  removed  immediately  by  the 
officer  having  charge  of  shade  ixeea.  The 
city  official  having  charge  of  trees  is  boxmd 
at  once  and  without  hearing  to  act  In  ac- 
cordance with  such  demand.  It  may  be  as- 
sumed tliat  the  Legislature  made  this  provi- 
sion in  order  that  the  trimming  should  be 
done,  not  by  the  road  officer  Inexiperlenced  in 
such  matters,  but  by  the  scientific  Judgment  of 
a  forester  or  other  official  familiar  with  trees, 
and  that  thus  the  beauty  and  preservation  of 
shade  trees  be  conserved.  At  the  same  time 
it  recognized  that  the  safety  of  the  traveling 
public  is  the  paramount  consideration,  and 
placed  upon  the  officer  charged  with  respon- 
sibility of  maintaining  all  public  ways  reason- 
ably safe  and  convenient  for  travel,  the  duty 
of  determining  whether  any  branches  should 
be  removed.  The  cutting  down  of  shade 
trees  can  be  done  in  cities,  as  well  as  in 
towns,  only  after  an  adjudication  as  pro- 
vided in  Rev.  Laws,  c  51,  {  10.  As  the  pres- 
ent causes  of  action  accrued  in  1907,  it  is 
not  pertinent  to  inquire  what  changes  have 
been  wrought  by  St  1908,  c  298,  and  St 
1910,  c  363.  The  case  was  not  tried  In  the 
superior  court  upon  this  interpretation  of 
the  statutes,  but  the  defendant  suffered  no 
harm  because  the  rules  laid  down  were  more 
favorable  to  it  than  those  here  stated. 

If,  however,  it  be  assumed  that  the  injury 
to  the  plaintiffs  was  due  to  a  dangerous  tree 
which  could  have  been  remedied  only  by  Its 
removal,  and  not  by  Its  trimming,  the  de- 
fendant has  shown  no  error  In  the  trial. 
There  was  testimony  from  several  witnesses 
that  the  threatening  condition  of  the  tree 
had  been  plain  for  more  than  a  year.  On 
this  showing,  which  the  Jury  by  their  ver- 
dict under  the  Instructions  given  must  have 
found  to  be  true,  the  officer  charged  with  the 
care  of  the  streets  forthwith  ought  to  have 
instituted  proceedings  before  the  appropriate 
public  board  to  have  the  tree  removed,  and 
In  the  meantime  by  signs  or  otherwise  to 
have  warned  the  traveling  public  of  the  dan- 
ger. It  would  have  become  the  immediate 
duty  of  the  public  board  to  adjudicate  that 
the  tree  should  be  removed.  It  must  be  as- 
sumed that  such  public  t>oard  would  act 
promptly  and  in  accordance  with  the  evi- 
dence. Seemingly  no  effort  to  this  end  had 
been  made.  On  the  contrary,  the  officer, 
whose  duty  it  was  to  report  any  snch>  danger 
to  the  proper  city  department  testified  that 
he  had  never  done  so.  No  attempt  to  guard 
the  place  or  Inform  the  public  of  the  peril 
appears  to  have  been  made.  The  defebse 
rested  as  to  evidence  on  the  contention  that 
there  was  no  defect  This  case  does  not 
raise  any  question  as  to  what  might  be  the 
law  In  the  event  of  a  claim  for  injuries  re- 
ceived while  the  condition  of  the  shade  tree 
was  the  same  as  that  which  the  public  boaru 
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had  adjudged  to  bf.  safe.  But  It  is  a  case 
where  there  was  evidence  to  support  a  find- 
ing that  there  had  been  for  a  long  time  a 
dangerous  tree  with  no  action  whatever  by 
the  city  officers  respecting  It  As  pointed 
out  by  Mr.  Justice  Hammond  in  Washburn  y. 
Easton,  172  Mass.  525,  at  page  629,  62  N.  E. 
1070,  the  questions  whether  the  tree  was  dan- 
gerous, by  reason  of  decay  and  consequent  lia- 
bility to  fall,  and  whether  the  municipality 
has  used  due  care  to  protect  the  public  from 
it  while  thus  dangerous  are  ordinarily  to  be 
submitted  to  a  jury.  Nestor  v.  Fall  River,  188 
Mass.  265,  67  N.  E.  24a  This  case  caUed  for 
the  application  of  that  mle.  It  was  stated 
with  sufficient  ampUflcatlon  In  the  charge. 
The  prayers  of  the  defendant  were  rightly 
refused  except  the  second  which  was  given  in 
substance.  The  defendant  suftered  no  in- 
Jury  by  portions  of  the  charge,  to  which  ex- 
ceptions were  taken,  for  they  were  correct  aa 
applied  to  the  theory  on  which  the  case  was 
tried. 

The  foreman  of  the  defendant's  street  de- 
partment, after  testifying  that  four  trees 
were  blown  down  during  the  storm  in  which 
the  plaintiffs  were  injured,  was  asked,  "Has 
there  ever  been  a  time  when  there  was  more 
than  four  trees  blown  down  in  the  city  in 
any  one  day?"  This  was  excluded  against 
the  defendant's  exception.  No  offer  was 
made  of  what  answer  was  expected,  and  the 
exception  should  be  overruled  on  this  ground. 
But,  assuming  It  would  have  been  favorable 
to  the  defendant,  the  inquiry  was  properly 
excluded  in  the  discretion  of  the  trial  court 
as  likely  to  lead  ,aside  into  collateral  matters 
and  divert  attention  nnduly  from  tb«  main 
issue. 

Bzceiptiona  overruled. 


(WT 


I/ANTIN  T.  GOODNOW  et  al. 


(Supreme  Judicial  Court  of  Massachusetts. 
Norfolk.     Jan.  4,  1911.) 

L  Fkaud  (§  27*)— Acts  CoNSTtrunNo. 

G.,  ostensibly  doing  business  as  a  banker 
and  broker,  but  actually  conducting  a  bucket 
shop,  formed  a  partnership  with  two  of  his  em- 
ployte  to  coBtinoe  the  business  under  the  firm 
name  without  change  for  two  years  after  his 
death.  At  the  time  of  his  death,  the  obligations 
of  the  firm  were  about  S400.000,  and  the  avail- 
able assets  $125,000.  The  firm  gave  no  notice 
of  his  death,  bot  continued  business  as  before. 
G.  had  invested  a  large  amount  in  property  out- 
side of  the  Srm  business.  A  customer,  who  had 
dealt  with  the  firm  a  few  months  before  G.'s 
death,  continued  to  deal  with  It  without  notice 
thereof,  believing  that  the  transactions  involved 
'  the  actual  purchase  and  sale  of  stock.  An  ad- 
vertisement in  a  newspaper  calling  attention  to 
the  amount  of  real  estate  owned  by  G.,  the 
broker,  was  continued  after  his  death.  HM, 
that  the  surviving  partners  were  guiltv  of  fraud 
on  the  customer,  and  were  liable  to  htm  for  the 
wrong  resulting. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Mg.  S  8:  Dec.  Dig.  i  27.*] 


2.  Fraud  (|  27*)— Acts  Constitutino. 

There  was  evidence  that  G.  believed  that 
the  debts  of  the  business  would  exceed  its  as- 
sets, and  that  he  formed  the  scheme  to  form  a 
partnership  to  defraud  creditors  and  to  secure 
to  his  faml^  property  that  otherwise  would  be 
used  in  paying  his  debts.  -His  executors  made 
payments  to  the  firm  out  of  insurance  moneys 
as  directed  by  the  will,  but  there  was  evidence 
that  the  payments  were  made  as  beneficiaries 
under  the  will  in  their  own  interest,  knowing 
that  the  execution  of  the  will  was  a  part  of  the 
fraudulent  scheme  to  conduct  the  business  of 
the  firm  so  as  to  defraud  creditors  for  the  bene- 
fit of  the  beneficiaries.  Held,  that  the  bene- 
ficiaries under  the  will  wete  guilty  of  fraud  as 
against  a  customer  who  dealt  with  the  firm  in 
the  lifetime  of  the  testator,  and  who  continued 
to  deal  with  the  firm  without  notice  of  his  death 
under  the  belief  that  the  transactions  involved 
the  actual  purchase  and  sale  of  stock,  though 
the  debt  existing  in  his  favor  at  testator's  death 
had  been  paid. 

[ESd.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  I  8;   Dec  Dig.  i  27.*] 

E&cceptions  from  Superior  Gonrt,  Norfolk 
County ;   Charles  U.  Bell,  Judge. 

Action  by  Max  Lantln  against  Edward  B. 
Goodnow  and  others.  There  was  a  verdict 
for  phiintlff  against  certain  of  the  defend- 
ants, and  a  directed  verdict  for  other  defend- 
ants, and  plaintiff  brings  exceptions.  Soa- 
talned. 

D.  A.  Ellis  and  S.  M.  Wtaalen,  for  plaintiff. 
J.  B.  Hannigan  and  O.  G.  Bancroft,  (or  d«- 
fendants. 

KNOWI/rON,  a  J.  Tbls  Is  an  action  to 
recover  damages  for  frauds  practiced  upon 
the  plaintiff  in  connection  with  the  business 
of  the  firm  of  N.  B.  Goodnow  &  Co.,  who  ad- 
vertised as  bankers  and  brokers  doing  bnsl- 
nesB  in  Boston  and  New  York.  The  defend- 
ants are  one  Kennedy  and  one  Worth,  the 
surviving  members  of  this  firm,  and  the  wid- 
ow and  son  and  daughter  of  N.  B.  Goodnow, 
who  were  the  principal  legatees  and  devisees 
under  his  will.  The  plaintiff  obtained  a  ver- 
dict against  Kennedy  and  Worth.  A  verdict 
for  the  other  defendants  was  directed  by  the 
presiding  Justice.  The  case  is  here  on  the 
plaintiff's  exception  to  the  direction  of  this 
verdict  There  was  an  auditor's  report  from 
which  we  make  extracts  as  follows: 

"Nathan  B.  Goodnow  did  business  in  Bos- 
ton for  a  number  of  years  prior  to'lOOO,  os- 
tensibly as  a  banker  and  broker.  The  de- 
fendants Kennedy  and  Worth  were  in  his 
employ  for  a  number  of  years.  Worth,  who 
is  now  42  years  of  age,  entered  Mr.  Good- 
now's  employ  when  be  was  21,  as  a  clerk, 
and  worked  up  to  the  position  of  managing 
the  finances  of  the  business  under  Mr.  Good- 
now's  personal  supervision.  Mr.  Kennedy, 
who  is  now  65,  entered  Mr.  Goodnow's  em- 
ploy in  1883.  His  previons  experience  had 
been  on  a  farm,  in  teaching  school,  and  as  a 
bookkeeper  and  clerk  for  some  book  publish- 
ers. For  some  years  previous  to  his  death, 
Mr.  Goodnow  had  shown  signs  of  an  appre- 
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henslon  of  impending  death  through  some 
trouble  with  his  heart.  Having  been  a  heavy 
smoker,  he  practically  gave  np  smoking,  was 
careful  In  his  habits  of  exercise,  and,  whUe 
he  said  nothing  about  his  own  condition, 
spoke  of  members-  of  his  family  as  having 
had  difficulty  In  that  way,  and  that  he  might 
go  as  they  did.  Somewhere  about  the  year 
1900  he  called  Kennedy  and  Worth  Into  his 
office  and  told  them  that  he  was  going  to 
take  them  Into  partnership,  saying  that  they 
had  been  faithful,  and  that  -they  ought  to 
share  in  the  boslbess.  He  said  that  they 
ought  to  make  enough  in  a  few  years  to 
enable  them  to  retire,  and  named  a  sum  with 
which  they  ought  to  be  satisfied,  and  that 
they  might  take  one-third  and  he  would  take 
two-thirds,  and  said  that  he  would  allow  the 
use  of  his  name  for  two  years,  should  he  die. 
He  told  them  further  that  he  wanted  them 
to  agree  to  carry  the  business  on  after  his 
death,  as  he  did  not  want  his  family  to  know 
the  kind  of  business  he  had  been  doing, 
which  was  what  Is  technically  known  as  a 
bucket  shop,  where,  when  a  customer  gives 
an  order  to  sell  or  purchase  shares  of  stock, 
the  broker  does  not  carry  out  the  order,  but 
credits  or  charges  the  customer  with  the 
price  at  which  the  stock  may  be  selling  upon 
tb»  stock  exdiange  at  that  particnlu  time. 
He  said  further  that  his  son  lived  In  Detroit 
and  was  sickly,  and  he  did  not  want  him  to 
carry  on  the  business.  At  his  request  they 
promised  to  continue  the  buslnesa  No  part- 
nership papers  were  then  drawii  up,  and  the 
business  went  on  under  an  oral  partnership, 
the  parties  performing  the  same  duties  they 
had  previously  performed,  and  in  the  same 
manner,  with  substantially  the  same  salaries, 
and  with  no  more  real  control  over  the  busi- 
ness. Notices  were,  however,  sent  out  that 
such  a  partnership  had  been  formed.  Mr. 
Qoodnow  made  a  will  which  was  dated  Octo- 
ber 4,  1902,  and  at  or  about  that  time,  in- 
formed Kennedy  and  Worth  of  the  provisions 
therein  for  their  benefit  which  were  con- 
tained In  the  seventh  clause  of  the  will,  and 
were  to  the  effect  that  all  his  Interest  In  the 
business  of  Nathan  B.  Ooodnow  &  Co.  was 
to  be  given  to  his  partners,  and  that  they 
were  to  have  half  of  his  life  insurance,  which 
amonntcitl  to  $68,000,  absolutdy,  and  the  oth- 
er half  was  to  be  loaned  to  them  at  3  per  cent 
interest  without  security,  and  to  be  repaid 
in  five  equal  annual  Installments.  •  •  * 
In  March,  1903,  formal  articles  of  copart- 
nership were  drawn  up  and  signed.  Mr. 
Goodnow  prepared  a  draft  in  his  own  hand- 
writing and  read  It  to  Kennedy  and  Worth, 
and  subsequently  had  the  matter  put  in  type- 
written form,  when  it  was  executed  by  them 
all."  Under  these  articles  Goodnow  was  to 
contribute  the  established  business  of  Nathan 
B.  Goodnow  &  Co.,  conducted  in  Boston  and 
New  York,  with  all  the  property  in  the  busi- 
ness, and  it  was  provided  that  Ooodnow 
should  draw  from  the  firm  $3,300  per  an- 
num, and  each  of  the  others  $1,300  per  an- 


num ;  that  profits  might  be  drawn  upon  the 
consent  of  the  parties  In  writing,  and  that 
they  should  be  divided  in  the  proportion  of 
one-half  to  Goodnow  and  one-fonrtb  to  eadi 
of  the  others;  that  at  the  death  of  either 
partner,  his  interest  should  cease,  and  his 
legal  representatives  should  not  receive  any- 
thing from  the  firm,  aind  that  the  firm  name 
of  Nathan  B.  Goodnow  &  Go.  should  be  dis- 
continued within  two  years  of  his  retirement 
or  decease. 

"Mr.  Goodnow  told  Kennedy  and  Worth 
that  he  saw  no  reason  why  they  all  could  not 
get  rich  out  of  It,  and  that  in  two  years' 
time  they  ought  to  be  In  very  good  condltioii, 
and  that  he  would  let  them  have  the  use  of 
his  name  for  that  time  and  at  the  end  of  it 
they  could  quietly  change  the  name  of  the 
business  so  that  it  would  not  make  any  dif- 
ference with  customers,  and  that  he  did  this 
so  that  the  customers  would  not  come  upon 
them  suddenly  for  their  balances.  He  did 
not  want  them  to  be  embarrassed.  He  again 
told  them  what  provision  he  had  made  for 
them  In  the  wUl  by  bis  Insurance,  end  wltb 
what  money  there  was  coming  in  they  ought 
to  be  able  to  carry  on  the  business  wlthont 
trouble.  He  again  reiterated  that  he  did 
not  want  his  son  or  daughter  to  know  the 
character  of  the  business,  but  they  <the  son 
and  daughter)  thoroughly  understood  that  If 
Kennedy  and  Worth  wanted  more  money, 
they  could  have  it  No  other  reason  was 
given  by  Mr.  Goodnow  for  limiting  the  use 
of  his  name  to  two  years,  and  notlilng  was 
said  about  any  liability  of  his  estate  for 
the  debts  of  the  business.  Somewhere  about 
1883  Mr.  Goodnow  had  built  the  Grand  Opera 
House  in  Boston,  which  cost  him  about  $250,- 
000,  and  the  funds  therefor  had  been  drawn 
by  him  from  the  business.  Some  time  before 
1900  he  had  furnished  money  for  the  supxwrt 
of  a  theatrical  company,  and  later  had  fur- 
nished the  financial  backing  for  Alexander 
Salvlnl,  both  of  which  had  been  losing  ven- 
tures. The  funds  for  these  had  been  taken 
from  the  business,  and  as  a  result  the  business 
had  been  very  seriously  crippled,  at  one  time 
the  concern  having  but  $10,000  of  available 
assets  in  the  business. 

"Mr.  Goodnow,  apparently  realizing  this 
situation,  had  published  and  sent  to  cus- 
tomers a  circular  in  which  he  called  attention 
to  the  amount  of  real  estate  standing  In  his 
name,  assessed  at  $235,000,  which  was  tnrt 
of  his  assets,  and  therefore  the  assets  of  the 
firm ;  and  an  advertisement  to  substantially 
the  same  efTect  was  Inserted  In  the  Boston 
Journal,  and  ran  regularly  for  a  number  of 
years,  once  every  two  weeks.  Mr.  Goodnow's 
nominal  capital  on  the  books  of  the  firm  was 
carried  at  $200,000,  and  upon  this  he  drew 
2  per  cent,  per  annum. 

"A  few  days  before  Mr.  Goodnow  died  Mr. 
Worth  had  a  conversation  with  him  In  which 
Mr.  Goodnow  recognized  his  impending  death, 
and  when  Mr.  Worth  reminded  him  of  the 
condition  of  th6  business,  and  that  there  were 
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not  assets  Immediately  aTallable  in  tbe  busi- 
ness snffldent  to  pay  this  Indebtedness  In 
full,  said  tiiat  he  was  aware  of  that,  but 
that  he  had  a  thorough  understanding  with 
his  heirs,  and,  that  Kennedy  and  Worth 
were  to  have  money  to  run  the  business  if  he 
was  taken  away.  At  that  time  the  obliga- 
tions of  the  Arm  were  about  $400,000,  and 
the  amount  of  available  securities  in  their 
hands  for  the  payment  of  such  obligations 
was  only  about  $126,000." 

The  Inventory  filed  after  Goodnow's  death 
showed  personal  property  appraised  at  $136,- 
855.86  and  real  estate  appraised  at  $167,- 
450,  not  including  any  Interest  In  the  firm, 
nor  certain  property  owned  by  blm  In  De- 
troit He  died  on  November  6,  1903;  and 
«n  December  2,  1903,  his  widow,  son  and 
daughter  qualified  as  executors  of  his  will. 
The  firm  gave  no  notice  of  his  death,  but 
Kennedy  and  Worth  continued  the  business 
tinder  the  same  firm  name  and  In  the  same 
way,  as  In  his  lifetime,  nntQ  their  failure  in 
January,  1906.  The  plaintiff  continued  to 
do  business  with  the  firm,  and  had  no  knowl- 
edge of  any  change  In  it  until  the  bankruptcy 
of  Kennedy  and  Worth.  Long  before  that 
time  he  had  received  a  copy  of  the  circular 
stating  Goodnow's  investment  In  real  estate. 
Hitf  first  transaction  with  the  firm  was  on 
July  2,  190B,  when  he  ordered  the  purchase 
of  100  tfhares  of  a  certain  stock,  and  at  Inter- 
vals be  ordered  other  pumhases  and  sales, 
and  sent  and  received  money,  so  that,  at 
the  time  of  the  firm's  failure,  they  owed  him 
a  balance  of  $4,569.85  in  money,  and  he  was 
entitled  to  receive  from  them  shares  of  dif- 
ferent stocks  worth  $6,237.50,  which  they 
did  not  have  in  possession  and  conld  not  de- 
liver. He  received  from  them  accounts  of 
their  dealings  from  time  to  time,'  which  rep- 
resented tliat  they  had  made  real  purchases 
and  sales  on  his  account,  and,  until  their 
failure,  he  supposed  that  such  purchases  and 
sales  liad  beat  made. 

There  was  some  delay  In  furnishing  Ken- 
nedy and  Worth  with  the  insurance  money 
to  be  paid  them  under  the  will.  They  re- 
ceived the  amount  which  was  payable  to 
them  absolutely  in  sums  of  $5,000  or  $10,000 
at  a  time,  which  were  paid  through  the  son 
Edward  B.  Goodnow;  but  up  to  September, 
1905,  they  had  received  but  little  of  the  part 
to  be  lent  to  them.  In  this  month  of  Septem- 
ber, in  connection  with  othfr  requests  for 
money,  a  conference  was  had  between  them 
and  an  attorney  who  had  acted  for  N.  B. 
Goodnow  in  his  lifetime  and  who  represented 
the  executors  after  his  death,  and  Goddard, 
who  was  the  husband  of  the  testator's  daugh- 
ter. At  this  Interview  Goddard  and  the  at- 
torney were  told  of  the  embarrassed  condi- 
tion of  the  firm  at  the  time  of  Nathan  B. 
Goodnow's  death;  tliat  it  was  and  always 
had  been  a  bucket  shop,  meaning  that  It 
made  flctitlons  purchases  and  sales  of  stock 
■and  false  returns  to  customers  that  pur- 
chases and  sales  were  actually  made;  and 


that  it  was  then  in  an  embarrassed  condition. 
At  another  Interview,  a  little  later,  when 
these  persons  and  Eidward  B.  Goodnow  and 
his  father-in-law,  a  lawyer-  from  Detroit, 
were  present,  the  same  matters  were  talked 
over.  According  to  the  testimony,  Goddard 
said  that  they  would  have  to  take  care  of 
them  (the  firm)  until  the  two  years  expired. 
"He  said,  'Of  course  we  will  let  yon  have 
money.'  •  •  •  'We  are  obliged  to.  We 
will  liave  to  until  the  two  years  are  up,  at 
any  rate.' "  He  said:  "Tea,  vro  will  have  to 
give  yon  money.  They  are  bound  to  take 
care  of  you."  There  was  evidence  that  after 
that  one  of  the  partners  went  to  the  at- 
torney's office  almost  every  afternoon,  at 
his  reqnest,  to  let  Jilm  know  how  things  were, 
and  that,  after  the  firm  got  Into  difficulty, 
there  were  no  cases  that  he  did  not  report 
In  one  matter  a  letter  was  dictated  by  the 
attorney  and  signed  by  the  firm.  There  was 
evidence  that  at  one  of  these  Interviews  the 
defendant  Kdward  B.  Goodnow  said,  "I  shall 
advise  putting  every  cent  into  this— every 
cent  of  the  estate,  to  keep  father's  name 
from  being  ground  In  the  dust"  Payments 
were  made  at  different  times  after  this  to 
the  members,  of  the  firm  before  the  expira- 
tion of  two  years  from  the  appointment  and 
qualification  of  the  executors.  A  payment 
of  $2,000  was  also  made  on  December  2, 1905, 
the  day  on  which  the  two  years  expired,  one 
of  $3,000  on  December  16,  1906,  and  one  of 
$1,000  on  January  2,  1906.  The  defendants 
then  refused  to  pay  anything  more,  and  on 
January  6,  1906,  the  firm  stopped  business. 

There  was  testimony  that,  while  he  was  in 
the  hospital,  just  before-  he  died,  N.  B.  Good- 
now, in  reply  to  an  inquiry  from  tbaaa  as  to 
whether  he  realized  how  things  were  in  the 
business  if  anything  happened  to  him,  said: 
"Yes,  I  have  made  provision  for  Uut  I 
think  my  helcs  thoroughly  undei^stand,  and 
will  advance  money  to  take  care  of  anything 
that  comes  up."  He  said  of  th»  money  in 
the  business:  "That  and  the  insurance  that 
you  will  get  oi^t  to  tide  things  along  for 
some  time.  Ned  and  Joe  (meaning  his  son 
and  son-in-law)  thoroughly  understand  the 
situation,  and  will  help  yon  to  a  certain 
amount,"  stating  the  amount  as  $20,000  or 
$30,000  which  was  not  included  in  the  insur- 
ance. 

The  business  of  the  firm,  as  It  was  con- 
ducted,  was  unquestionably  a  fraud  npon 
the  plaintiff,  which  made  the  defendants 
Kennedy  and  Worth  liable  to  him  for  the 
wrong.  Todd  v.  Bishop,  186  Mass.  388-391; 
Tallant  v.  Stedman,  176  Mass.  460,  67  N.  B. 
683.  There  was  evidence  proper  for  the  con- 
sideration of  the  Jury  upon  the  question 
whether  N.  B.  Goodnow,  having  Invested  a 
large  amount  of  property  outside  of  his  busi- 
ness and  apprehending  his'  early  death,  and 
knowing  that  there  was  a  great  risk,  If  not  a 
strong  probability,  that  the  debts  of  the  bnsl- 
nesB  at  the  time  of  bis  death  would  greatly 
exceed  Ite  assets,  form«|^gi^|5%^fl}e,to,vtf^ie 
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Kennedy  and  Worth  Into  partnership  with 
Um,  and  to  arrange  with  them  to  carry  on 
the  business  without  change  for  two  years 
after  his  death,  while  many  of  the  creditors 
would  remain  Ignorant  of  bis  death  and  be 
lulled  Into  security  until  their  claims  would 
be  barred  by  the  special  statute  of  limita- 
tions. It  was  consistent  with  such  a  scheme 
that  the  advertisement  In  the  Boston  Journal 
containing  the  substance  of  the  circular  set- 
ting forth  the  strength  of  the  firm  and  Its 
large  Investments  in  real  estate,  was  contin- 
ued without  change  until  January,  1006.  The 
provision  In  the  will  as  to  the  life  Insurance 
was  such  that  the  whole  of  It  would  be  avail- 
able  for  use  in  the  business  "to  tide  things 
along  for  some  time,"  while  half  of  It  would 
be  a  debt  In  favor  of  bis  family  If  the  busi- 
ness should  turn  out  fortunately.  Worth 
testified  as  to  what  he  said  about  the  use 
of  the  firm  name  for  two  years:  "That  was, 
of  course,  not  to  arouse  the  suspicions  or  the 
anxiety  of  our  customers,  so  that  they  would 
not  malie  any  great  demands  on  us."  He 
also  testified  that  when  the  papers  were  first 
drawn  up  there  was  nothing  about  the  Insur- 
ance, but  that  afterwards  Ooodnow  told  him 
"he  had  written  up  a  new  clause,  and  he 
was  going  to  leave  the  whole  of  the  insur- 
ance with  us,"  etc. 

If  the  testator  devised  this  scheme  to  de- 
fraud his  creditors,  and  to  secure  to  his 
family  a  large  amount  of  property  that  oth- 
erwise would  hare  been  used  in  paying  bis 
debts,  the  scheme  contemplated  the  probabili- 
ty that  their  customers  might  continue  do- 
ing business  with  the  firm,  relying  upon  the 
indications  and  r^resentatlons  of  its  finan- 
cial strength,  and  be  defrauded  by  transac- 
tions of  the  bucket  shop  which  they  suppos- 
ed were  real  purchases  and  sales.  It  con- 
templated the  continuance  of  bis  fraud,  as  he 
planned  It,  for  two  years.  It  looked  to  a 
possible  loss  to  the  plaintiff  and  other  credi- 
tors, as  a  consequence  of  the  execution  of  the 
plan.  The  fraud  was  that  of  the  testator 
through  the  whole  two  years  while  it  was  in 
the  course  of  execution  by  his  representa- 
tives as  be  Intended  it  to  be  executed.  If 
the  statute  provided  for  the  survival  of  such 
a  cause  of  action,  the  estate  of  the  testator 
would  be  liable  for  the  fraud. 

There  was  evidence  for  the  consideration 
of  the  Jury  on  the  question  whether  these 
defendants,  the  sole  beneficiaries  of  the 
fraud,  adopted  it  and  participated  in  It  for 
their  own  benefit,  after  they  became  aware 
of  its  nature.  There  were  circumstances 
from  which  the  Jury  might  infer  that  all  of 
the  defendants  learned  of  the  facts  and 
knew  of  the  fraud  In  the  autumn  of  1905. 
There  was  evidence  tending  to  show  that  the 
female  defendants  authorized  the  attorney 
and  Ooddard  to  do  anything  that  they 
thought  for  the  interest  of  these  beneficiaries 
in  the  management  of  the  business.     Not- 


withstanding that  the  will  called  for  loans 
from  the  Insurance  money  to  the  firm  by  the 
executors,  the  jury  might  find  that  these  de- 
fendants became  convinced  that  these  provi- 
sions of  the  will  were  a  part  of  a  plan  to 
defraud  creditors  of  the  firm,  and  made  the 
payments  in  their  own  Interest  to  consum- 
mate the  fraud,  although  the  payments  were 
in  the  form  of  loans.  If  they  adopted  this 
fraud  with  knowledge  of  its  nature,  and  as- 
sisted in  carrying  it  through  to  execution  for 
their  own  benefit,  they  are  liable  to  the  plain- 
tiff for  all  damages  suffered  from  It  Pat- 
ten V.  Oumey,  17  Mass.  182-185,  9  Am.  Dec. 
141 ;  Brown  v.  Perkins,  1  Allen,  80-98 ;  Bos- 
ton V.  Simmons,  150  Mass.  461,  23  N.  E.  210, 
6  L.  R.  A.  629, 16  Am.  St.  Rep.  230;  OuUghan 
V.  Butler,  189  Mass.  287-293,  75  N.  B.  726. 
The  fact  that  the  debt  existing  in  the  plain- 
tiff's favor  when  the  testator  died  was  paid 
does  not  relieve  them  from  liability  °for  the 
consequences  which  resulted  directly  to  the 
plaintiff  from  the  execution  of  the  fraud, 
and  which  presumably  was  contemplated  by 
the  testator  as  likely  to  result 

The  fact  that  a  will  had  "been  proved,  of 
which  the  defendants  were  executors,  and 
that  the  payments  were  such  as  the  executors 
were  directed  to  make  is  no  justification  of 
the  payments.  If  they  were  made  by  the  bene- 
ficiaries under  the  will  in  their  own  interest, 
when  they  knew  that  the  making  of  the  will 
was  a  part  of  a  fraudulent  scheme  to  oontin- 
oe  the  business  in  such  a  way  as  to  defraud 
creditors  and  others  for  the  boieflt  of  these 
defendants,  and  if  they  made  the  payments 
to  assist  in  the  consummation  of  the  fraud. 
£>ven  as  executors  they  might  have  beoi  jus- 
tified in  disregarding  the  directions  of  the 
will  and  declaring  the  estate  Insolvent  or 
taking  oth6r  measures  to  give  creditors  the 
benefit  of  paymait  from  the  testator's  prop- 
erty. 

We  are  of  opinion  that  the  evidence  against 
these  defendants  should  have  been  submitted 
to  the  jury. 

Exceptions  sustained. 


(MT  Haas.   S81> 
TRAYNB  V.  BOARDMAN. 
(Supreme  Judicial  Court  of  Massachuietta. 
Suffolk.    Jan.  9,  1911.) 

L  FRAun  (8  25*)— Injuky  tbom  Frauo. 

A  purchaser,  Induced  by  the  fraud  of  the 
vendor  to  purchase  worthless  property,  may  sue 
the  vendor  for  fraud  and  recover  substantial 
damages,  though  he  obtained  the  price  from  a 
third  person,  pursuant  to  an  arrangement  where- 
by the  property  should  be  conveyed  to  a  newly 
organized  corporation,  in  consideration  of  the 
purchaser  receiving  a  i>art  of  the  stock. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  i  24;    Dec.  Dig.  i  25.*] 

2.  Fraxtd    (J  S8*)'— Action  fob  Fba0I>— Ac- 

CRUAi.  OF  Action. 

An  action  for  deceit,  founded  on  the  fraud- 
ulent representations  of  a  vendor,  inducing  «n« 


*For  other  casei  «ee  same  topic  and  section  NUMBER  In  Dec.  Dlf.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexw 
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to  purcbaae  worthless  property,  accrues  as  soon 
as  the  purchaser  receives  the  deed  to  the  prop- 
erty, though  he  obtained  the  price  from  a  third 
person,  under  an  arrangement  whereby  the 
property  should  be  conveyed  to  a  newly  organ- 
ized corporation,  in  consideration  of  the  pur- 
chaser receiving  part  of  the  stock. 

[Sid.  Note.— For  other  cases,  see  Fraud,  Dec. 
Dig.  I  38.*] 

Exceptions  from  Saperlor  Court  SuffoUc 
Gonnty;  Wim.  F.  Dana,  Judge. 

Action  by  John  H.  Trayne  against  Wins- 
low  B.  Boardman.  There  was  a  verdict  for 
plaintiff,  and  defendant  brings  exceptions. 
Orerrnled. 

W.  Hubert  Wood,  for  plaintiff.  Currier, 
Rollins,  Toung  ft  Plllsbury  and  Richard  Y. 
Fitzgerald,  for  defendant 

KNOWim>N,  O.  J.  Thte  Is  an  action  of 
tort  for  deceit  founded  on  the  fraudulent 
representations  of  the  defendant  In  regard 
to  a  mining  claim  sold  by  blm  to  the  plain- 
tiff. It  Is  agreed  that,  for  the  purposes  of 
this  decision,  the  fraud  Is  to  be  talcen  as 
proved.  Exceptions  were  taken  to  the  refusal 
of  the  Judge  to  give  the  following  rulings  re- 
quested by  the  defendant: 

"(1)  If  the  plaintiff  has  advanced  no  mon- 
ey  be  cannot  recover  anything  In  this  action. 

"(2)  If  the  plaintiff  has  not  repaid  Ward, 
he  cannot  recover  anything  In  this  action. 
The  plaintiff's  action  Is  premature. 

"(3)  On  all  the  evidence,  the  plaintiff  is 
not-^ntltled  to  recover." 

It  appears  that  the  plaintiff  negotiated 
with  the  defendant  for  the  purchase  of  a 
mining  claim,  and  agreed  to  pay  $500  for  It 
The  deed  of  It  was  sent  by  the  defendant  to 
the  plaintiff,  attached  to  a  draft  for  $500,  to 
be  piaid  on  delivery  of  the  deed.  The  draft 
was  not  paid,  and  afterwards  $500  was  sent 
by  one  Ward  and  the  deed  to  the  plaintiff 
was  delivered.  The  evidence  tended  to  show 
that  this  money  was  advanced  by  Ward, 
under  an  arrangement  with  the  plaintiff 
whereby  a  corporation  was  to  be  formed,  the 
plaintiff  turning  over  the  mining  claim,  and 
Ward  and  others  furnishing  the  $500  which 
the  plaintiff  was  to  pay  the  defendant  for 
it  and  the  plaintiff  was  to  receive  a  part 
of  the  stock  in  the  corporation  for  furnishing 
the  mining  claim  at  this  prlc&  There  is 
nothing  in  this  arrangement  that  deprives 
the  plaintiff  of  his  right  of  action  for  the  de- 
fendant's fraud.  No  question  of  law  was  sav- 
ed in  regard  to  the  amount  of  his  damages. 
It  is  fairly  to  be  presumed  that  his  arrange- 
ments with  Ward  and  others,  In  reference  to 
the  proposed  corporation,  were  such  that  he 
suffered  substantial  damages  from  the  fact 
that  the  mining  claim  was  worthless,  as  It 
seems  to  have  been.  If  the  defendant's  rep- 
resentations had  t>een  true,  it  probably  would 
have  had  a  substantial  value. 

The  plaintiff  was  the  only  one  who  entered 
into  contractual  relations  with  the  defend- 


ant In  regard  to  the  mining  claim,  and  the 
only  one  to  whom  the  fraudulent  representa- 
tlons  were  made. 

The  action  was  not  prematurely  brought 
The  plaintiff's  damage  accrued  as  soon  as 
be  received  the  deed,  which  should  have  giv- 
en blm  a  good  mining  claim,  but  was  in  fact 
as  we  suppose,  a  worthless  piece  of  paper. 

Ebcceptlons  overruled. 


(207  Moss.  68S) 

McODRE  T.  STANDARD  PLATD 
GLASS  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    Jan.  9,  1911.) 

Masteb  ANn   Servant  (|  21*) — ^Abbitbatioh 

COHTBACT— COSSTBUCnON. 

A  contract  executed  by  plaintiff  and  defend- 
ant recited  that  its  purpose  was  plaintiff's  em- 
ployment by  defendant  as  sales  manager,  and 
Srovided  tliat  either  party  could  after  a  certahi 
ate  terminate  the  agreement  by  giving  the  oth- 
er 60  days'  notice  in  writing,  accompanied  by  a 
signed  statement  of  the  cause  for  terminating 
the  agreement,  which  should  bear  the  written  in- 
dorsement of  two  persons  named  that  they  were 
informed  of  the  facts  referred  to  in  such  cause 
and  considered  them  sufficient.  Held,  that  the 
agreement  contemplated  that  the  persons  desig- 
nated be  sufficiently  informed  of  the  facts  to 
justify  their  decision,  but  did  not  require  a 
formal  hearing,  conducted  judicially  or  other- 
wise; and  where,  after  defendant  gave  notice  to 
plaintiff  of  his  intention  to  terminate  the  con- 
tract, lx>tb  parties  submitted  to  the  arbitrators 
their  contentions  on  the  question,  the  arbitrators 
could  decide  that  they  were  sufficiently  informed 
to  make  a  decision. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i{  20,  21 ;  Dec.  Dig.  t  21.*] 

Report  from  Superior  Court  Suffolk  Coun- 
ty; Lloyd  B.  White,  Judge. 

Action  by  William  J.  McGurk  against  the 
Standard  Plate  Glass  Company.  Verdict  for 
defendant  Case  reported.  Judgment  on  ver- 
dict 

Bntler,  Cox,  Murchle  &  Bacon  and  Jas.  F. 
Bacon,  for  plalntift  John  Gordon,  for  de- 
fendant 


KNOWLTON,  C.  J.  The  plaintiff  and  the 
defendant  entered  Into  a  contract  In  writing 
which,  omitting  the  merely  formal  parts,' Is 
as  follows :  "The  purpose  of  this  agreement 
Is  the  employment  by  the  Standard  Plate 
Glass  Company,  of  William  J.  McGurk  as 
sales  manager  of  their  New  England  branch 
at  Boston,  Massachusetts,  during  the  period 
from  January  1,  1907  to  December  3,  1908,  at 
a  salary  of  thirty-six  hundred  dollars  per 
year,  payable  in  equal  monthly  installments, 
provided  that  either  party  may,  after  Janu- 
ary 31,  1907,  terminate  this  agreement  by 
giving  to  the  other  party  sixty  days'  notice 
in  writing,  and  accompanying  such  notice  by 
a  signed  statement  of  the  cause  for  terminat- 
ing the  agreement  said  statement  of  cause 
to   bear  the  written   indorsement  of  J.    H. 


•For  other  eaass  see 
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'j^rontman  aud  W.  D.  Brandon,  of  Butter, 
PennsylTania,  that  tbey  are  Informed  of 
the  facts  referred  to  In  the  cause  set  forth, 
and  consider  them  sufiSdent  Justification  for 
the  teAnlnatlon  of  the  agreement  under  this 
provision."  The  defendant  terminated  the 
agreement  according  to  Its  terms  by  giving 
the  plaintiff  60  days'  notice,  accompanying 
the  notice  by  a  signed  statement  of  the  cause 
for  terminating  the  agreement,  which  cause 
was  stated  to  be  "insolence  and  Insnbordlna- 
tion."  That  statement  bore  the  written  In- 
dorsement of  J.  H.  Trontman  and  W.  D. 
Brandon,  duly  signed  by  them,  as  follows: 
"We  are  Informed  of  the  facts  referred  to,  in 
the  causes  above  set  forth  for  the  termina- 
tion of  the  contract  of  the  Standard  Plate 
Qlaas  Company  with  William  J.  McGurk, 
and  consider  them  sufficient  justification  for 
the  termination  of  said  agreement."  This 
suit  is  brought  to  recover  damages  for  a 
breach  of  the  contract. 

The  principal  contention  of  the  plaintiff  is 
that,  under  this  agreement,  Troutman  and 
Brandon  could  not  make  the  required  in- 
dorsement without  first  having  a  hearing  of 
the  parties,  conducted  judicially,  at  which 
they  might  present  their  respective  views 
with  arguments.  The  dedaion  of  the  case 
depends  upon  the  construction  to  be  put  upon 
this  contract  It  does  not  refer  to  a  hearing 
to  be  had  by  these  two  persons.  It  simply 
calls  for  an  indorsement  In  writing,  upon 
the  statement  of  causes,  that  they  are  in- 
formed of  the  facts  and  deem  them  suffi- 
cient It  neither  states  nor  implies  anything 
more  than  that  the  two  persons,  who  in  a 
certain  sense  may  be  called  arbitrators,  shall 
be  Informed  of  the  facts  in  some  way  that 
they  think  should  give  them  a  sufficient  un- 
derstanding of  the  facts  to  Justify  their  ac- 
tion. The  contract  implies  that  the  extent 
of  their  information,  and  the  manner  of  ob- 
taining it  as  a  ground  for  their  indorsement 
should  be  left  to  their  Judgment  and  sense  of 
right  There  is  nothing  in  It  to  Indicate  that 
a  formal  hearing  of  the  parties  would  be 
needed  if  the  arbitrators  thought  that  they 
bad  Oil  necessary  information  without  it 

The  following  language  of  the  opinion  in 
Palmer  v.  Glark,  106  Mass.  873-389,  is  ap- 
plicable to  the  conditions  in  the  present  case. 
"By  the  agreement  he  is  the  sole,  final  Judge 
in  a  matter  where  it  was  evidently  consider- 
ed difllcnlt  to  attain  entire  accuracy.    This 


agreement,  made  by  competent  parties  u?on 
a  good  consideratton.  It  la  the  duty  of  the 
court  to  enforce.  A  reference  to  a  third 
person  to  fix  by  his  Judgment  the  price,  qnan- 
tlty  or  quality  of  material,  to  make  an  ap- 
praisement of  property,  and  the  like,  especial- 
ly when  such  reference-  is  one  of  the  stipula- 
tions of  a  contract  founded  on  other  and 
good  considerations,  differs  in  many  respects 
from  an  ordinary  submission  to  arbitration. 
It  is  not  revocable.  Tbe  decision  may  be 
made  without  notice  to  or  hearing  of  tbe 
parties,  nnless  such  notice  be  required  by 
express  provision  or  reasonable  impllcatloii, 
and  it  may  be  made  upon  8a<ih  principles  as 
the  person  agreed  on  may  see  fit  honestly  to 
adopt  or  upon  such  evidence  as  he  may 
choose  to  receive.  •  ••  •  It  (his  decision) 
cannot  be  impeached  for  mistake  arising  in 
tbe  Judgment  of  the  referee,  or  in  drawing 
conclusions  from  evidence  and  observation. 
To  avoid  it  the  mistake  must  be  one  which 
shows  that  he  was  misled,  and  so  far  misap- 
prehended the  case  that  he  failed  to  exercise 
his  Judgment  upon  it  as  where  he  is  imposed 
upon  by  false  measures  or  false  weights,  or 
there  is  obvious  error  in  figures.  *  *  * 
Fraud  practiced  upon  him  or  by  him  will  of 
course  defeat  it"  See,  also,  Bobbins  y. 
Glark,  129  Mass.  146;  Flint  v.  Gibson,  106 
Mass.  391-395;  New  England  Trust  Com- 
pany V.  Abbott  162  Mass.  14&-154,  38  N.  E. 
432,  27  L.  R.  A.  271. 

In  the  present  case  there  Is  no  suggestion 
of  fraud  or  mistake  which  prevented  the  ar- 
bitrators from  exercising  their  Judgment  fiilr- 
ly.  Both  parties  sent  to  each  of  them  a 
conunonlcation  in  writing,  presenting  their 
respective  views  In  reference  to  the  subject 
of  terminating  tbe  agreement  and  there  was 
sufficient  foundation  for  the  statement  of 
the  arbitrators  that  they  were  Informed  of 
the  facts.  There  is  nothing  to  indicate  that 
they  failed  to  act  fairly  and  in  good  faith, 
according  to  their  understanding. 

The  record  shows  an  agreement  deliber- 
ately entered  into,  which  left  the  subject  of 
a  termination  of  the  agreement  by  either 
party  to  the  decision  of  the  two  men  named, 
to  be  made  upon  such  Infonnation,  so  ob- 
tained, as  they  should  think  sufficient  to  en- 
able them  to  act  properly,  and  to  reach  a 
Just  conclusion.  Action  has  been  taken  un- 
der it  In  strict  compliance  with  its  terms. 

Judgment  on  the  verdict 
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(175  Ina.  lOT) 

HODOIN  et  aL  t.  HODGIN  et  «L 
(No.  21,628.) 

(Supreme   Oonrt  of   Indiana.     Feb.  2,  1911.) 

1.  Appeai,  awd  Ebbob  (I  1043*). 

Denial  of  a  motion  to  dismiss  an  amend- 
ed petition  for  a  receiver  does  not  constitute 
error  warranting  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Ifrror,  Cent  Dig.  <f  4115-^121;  Dec.  Dig.  | 
1043.*) 

2.  PAlThTlOH  ({  58*)  —  Gbotjwd  0»  APPOIHT- 
UKJTT  —  Pkksebvation  ot  Pbopkbtt— Mis- 

CONDUOI  OF  PaBTT  IN   POB8E8BION. 

Wliere  one  tenant  in  common  excludes  his 
cotenant  from  possession,  refuses  to  pay  rents, 
lets  the  property  go  vrithout  repair,  fails  to 
pay  the  taxes  and  assessments  when  due,  aqd 
M  wholly  insolvent,  a  receiver  may  be  ap- 
pointed pending  a  suit  for  partition  and  an  ac- 
counting for  rents. 

fE>d.   Note. — ^FOr  other  eases,   see  Partition, 
Cent.  Dig.  t  147:   Dec  Dig.  i  53.»] 
8.  Apmai,  and  Ebbob  (|  662»)— Conolttbitb- 

NBSB  or  Recobd. 
,  On    appeal    from   an   Interlocutory    order 

appointing  a  receiver,  where  the  record  afBrma- 
tlvely  showed  appellant's  appearance,  the  rec- 
ord imirartB  absolute  verity,  and  is  conclusive 
against  contradiction  in  the  reviewing  court. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  8§  2850-2^2;    Dec.  Dig.  { 
682.*] 
4.  Appeai.  and  Bbrob  ({  653*)  —  Beoobd — 

Amendment  of  Kecobd. 

The  remedy  for  the  correction  of  a  record 
Is  by  motion  in  the  court  below  to  correct  it 

[EMI.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2816-2818;    Dec.  Dig.  ( 
e53.»I 
K  Action  (i  S7*)  —  Cokboudation  or  Ao- 

noNs. 

Where  a  suit  to  foreclose  a  mortga^  on 
land  is  pending  in  the  same  court  as  a  suit  for 
partition  of  the  same  land,  brought  by  one  of 
the  defendants  in  the  foreclosure  suit,  the  same 
persons  being  the  parties  in  each  case,  the  two 
actions  are  properly  consolidated. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 

>ig.  H  632-67B;   Dec.  Dig.  {  57.»] 

Appeal  from  Superior  Court,  Marion  Coun- 
ty; J.  M.  I/eathera,  Jndge. 

Action  by  tbe  Plymouth  Saving  &  Loan 
AMOcUtlon  against  Leonard  A.  Hodgln  and 
wife,  Josie  Hodgin,  and  another,  with  which 
was  consolidated  an  action  by  Josie  Hodgln 
against  Leonard  A.  Hodgln  and  others.  A 
petition  by  Josie  Hodgln  for  a  receiver  was 
granted,  and  Leonard  A.  Hodgln  and  wife  ai>- 
peaL    Affirmed. 

Cbas.  B.  Clarke  and  Walter  O.  Clarke,  for 
appellants.  Wilson  S.  Doan  and  Charles  J. 
OrblBon,  for  appellees. 

MORRIS,  J.  The  appellant  Leonard  A. 
Hodgln  and  appellee  Josie  Hodgln,  then  his 
wife.  In  March,  1908,  executed  a  mortgage  on 
a  bouse  and  lot  owned  by  them  as  tenants  by 
the  entireties  to  appellee  Plymouth  Saving 
Sc  lioan  Association  No.  2,  to  secure  a  note 
for  $600.  In  December,  1009,  a  divorce  was 
decreed  Josie  Hodgln,  and  on  the  next  day 
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appellant  Leonard  A.  Hodgln  married  his  co- 
appellant,  Alta  B.  Hodgln.  After  tbe  divorce 
the  mortgaged  property  was  rented,  and  the 
rents  applied  on  the  mortgage  debt,  until  a 
few  months  before  the  commencement  of  this 
action,  -when  appellant  Leonard  A.  Hodgln 
and  hlis  present  wife  moved  into  the  property, 
and  have  since  occupied  It,  to  the  exclusion 
of  appellee  Josie  Hodgln.  Appellant  Leonard 
A.  Hodgln  Is  insolvent  and  owns  no  property 
except  the  undivided  half  ef  the  mortgaged 
lot  and  personal  property  of  the  value  of  $25. 
On  demand  he  refused  to  permit  Josie  Hod- 
gln, his  former  wife,  to  occupy  tbe  real  es- 
tate, or  to  pay  her  any  rent  while  he  occu- 
pied it.  The  rental  value  of  the  property  is 
$12  per  month.  The  roof  on  the  cottage,  lo- 
cated on  the  lot,  leaks,  and  the  bouse  Is  In 
need  of  repairs.  The  property  Is  worth  $800. 
The  amount  due  on  the  mortgage  Is  over 
$500.  Appellee  Henry  Moews  holds  a  judg- 
ment against  Leonard  A.  Hodgln  for  $165. 
In-  February,  1910,  appellee  Plymouth  Sav- 
ing &  Loan  Association  commenced  an  ac- 
tion In  the  Marion  superior  court  to  fore- 
close Its  mortgage,  and  made  Leonard  A.  Hod- 
gip  and  his  present  wife,  Alta  B.,  and  bis 
former  wife,  Josie,  and  Henry  Moews,  de- 
fendants. In  Its  complaint  plaintiff  prayed 
for  the  appointment  of  a  receiver  to  collect 
tbe  rents  of  the  real  estate  pending  the  suit. 
On  a  hearing  of  this  application  for  a  re- 
ceiver, the  court  declined  to  grant  the  prayer 
of  plaintiff,  but  Indicated,  at  the  bearing, 
as  shown  by  the  record,  that  a  receiver  would 
be  appointed  on  tbe  proper  application  of  d^ 
fendant  Josie  Hodgln,  and  thereupon  she  fil- 
ed ber  petition,  in  which  she  prayed  for  the 
appointment  of  a  receiver.  This  occurred 
on  February  18, 1910.  On  February  21, 1910, 
an  action  pending  in  said  court,  whereUi  Jo-' 
sle  Hodgln  was  plaintiff  and  Leonard  A. 
Hodgln  and  Alta  B.  Hodgln,  and  the  Loan 
Association  and  Henry  Moews  were  defend- 
ants, for  partition  of  the  same  real  estate^ 
was,  by  order  of  tbe  court,  consolidated  with 
this  action,  and  thereafter  on  the  same  day 
Josie  Hodgln  filed  her  amended,  verified  pe- 
tition for  the  appointment  of  a  receiver.  In 
which  she  alleged,  among  other  things,  that 
she  bad  paid  $100  on  tbe  principal  of  the 
mortgage  debt  and  paid  tbe  accruing  inter- 
est; that  Leonard  Hodgln  was  occupying  the 
property,  and  excluding  her  therefrom,  and 
had  let  taxes  and  assessments  against  the 
real  estate  become  delinquent,  and  refused 
to  account  to  ber  for  rental  for  her  undivid- 
ed half  of  the  property,  and  faUed  to  make 
necessary  repairs  to  the  property.  To  this 
petition  appellants  entered  a  special  appear- 
ance and  filed  a  motion  to  dismiss  tbe  amend- 
ed petition  for  a  receiver.  Thla  motion  was 
overruled. 

The  record  then  recites  that  appellants 
were  present  In  court,  "and  the  court  upon 
Its  own  motion  suggests  that,  if  said  defend- 
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ants  Leonard  A.  Hodgln  and  Alta  B.  Hod- 
gin  desire  further  time  to  procure  evidence 
to  resist  said  amended  petltloft  for  a  receiver, 
said  court  would  grant  time  to  said  defend- 
ants for  said  purpose.  That  upon  said  state- 
ment by  said  court  said  defendants  Leonard 

A.  Hodgln  and  Alta  B.  Hodgln,  by  and 
through  their  said  attorneys,  Clarke  &  Clarke 
stated  In  open  court  that  they  were  as  ready 
now  to  resist  said  petition  as  they  would  be 
later,  and  had  as  much  evidence  as  they  de- 
sired in  resisting  said  petition,  In  court  now. 
Whereupon  said  petition  came  on  for  hear- 
ing," etc.  The  court,  after  the  hearing, 
granted  the  petition,  and  appointed  a  receiv- 
er to  collect  the  rents  and  profits  of  the  real 
estate,  and  care  for  the  same  pending  the 
litigation.  Appellants  filed  a  motion  to  mod- 
ify the  Interlocutory  order,  but  the  court  did 
not  pass  on  the  motion.  The  first  assign- 
ment of  error  by  appellants  challenges  the 
action  of  the  court  In  overruling  the  motion 
to  dismiss  the  jjctitlon  for  a  receiver.  This 
ruling  does  not  constitute  error  warranting  a 
reversal.    Butt  v.  Iffert,  171  Ind.  554,  86  N. 

B.  961,  and  cases  cited. 

Appellants  next  assign  as  error  the  action 
of  the  court  In  appointing  a  receiver.  By 
reason  of  the  facts,  heretofore  set  out  In  this 
opinion,  the  court  did  not  err.  Where  one 
tenant  in  common  excluded  his  cotenant  from 
possession,  refuses  to  pay  rent,  lets  the  prop- 
erty go  without  repair,  fails  to  pay  the  tax- 
es and  assessments  when  due,  and  is  whol- 
ly insolvent,  a  receiver  may  be  appointed, 
pending  the  determination  of  a  suit  for  parti- 
tion and  an  accounting  for  rents.  Pedeu  v. 
Gavins,  134  Ind.  494,  34  N.  E.  7,  39  Am.  St 
Rep.  276;  Rapp  v.  Reehling,  122  Ind.  255,  23 
N.  B.  68;  Edwards  v.  Dykeman,  95  Ind.  509; 
Helnze  v.  Klelnschmldt,  25  Mont.  89,  63  Pae. 
927 ;  High  on  Receivers,  S(  604,  607 ;  2  Story, 
Bq.  833;  Varnum  v.  Leek,  65  Iowa,  751,  23 
N,  W.  151;  Freeman,  Cotenancy  &  Partition, 
{  327;  Knapp  on  Partition,  p.  241. 

The  third  error  assigned  is  that  the  court 
erred  in  making  the  Interlocutory  order,  with- 
out any  notice  having  been  served  on  appel- 
lants. The  record  does  not  disclose  the  Issu- 
ance or  service  of  notice;  but  It  affirmatively 
shows  that  appellants  appeared  to  the  pe- 
tition. Appellants  vigorously  assail  the  rec- 
ord in  this  particular,  and  assert  that  It  does 
not  speak  the  truth.  On  appeal  the  record 
imports  absolute  verity.  If  not  correct,  ap- 
pellants' remedy  was  by  motion  in  the  court 
below  to  correct  it  Ferris  v.  State  (1901) 
156  Ind.  224,  59  N.  B.  475,  and  cases  cited. 

The  next  contention  Is  that  the  court  erred 
In  consolidating  this  cause  with  the  parti- 
tion action  brought  by  Josie  Hodgtn.  The 
parties  were  the  same  in  both  actions,  and  In 
each  the  litigation  Involved  the  same  real  es- 
tate. The  actions  originally  were  pending  in 
different  rooms  of  the  same  court.  By  the 
consolidation  multiplicity  of  suits  was  avoid- 


ed. The  action  of  the  court  was  not  preju- 
dicial to  appellants. 

The  last  and  fifth  contention  Is  that  the  pe- 
tition of  Josie  Hodgln  for  the  appointment 
of  a  receiver  is  Insufficient  A  brief  state- 
ment of  the  principal  allegations  of  the  pe- 
tition has  been  set  out  In  this  opinion.  The 
petition  Is  suflSdent  While  there  are  some 
technical  irregularities  disclosed  by  the  rec- 
ord, they  are  not  such  as  would  warrant  'a 
reversal  of  the  interlocutory  order. 

Judgment  affirmed. 

OK  Ind.  Id) 

GRAND  TRUNK  WESTERN  RX.  CO.  T. 

REYNOLDS.    (No.  21,767.) 
(Supreme  Court  of  Indiana.    Feb.  2,  1911.) 

Railboaos  ({  352*)— Accident  at  Cbossino — 
Special  Findinos — Cohstbuotion. 

A  finding  in  answer  to  an  interrogatory 
that,  if  the  decedent  In  approaching  a  crossing 
had  at  ai  point  in  the  highway  47  feet  north  of 
the  track  looked  east,  be  could  have  seen  the  • 
headlight  of  the  engine  for  80  rods,  and  thence 
continuously  as  he  approached  the  crossing  he 
could  have  seen  it  for  that'  distance  or  more,  is 
not  a  finding  that  the  headlight  could  have 
been  seen  continuously  as  it  approached  when 
within  80  rods'  distance,  and  m  view  of  find- 
ings that  the  view  was  obstructed,  and  that  the 
train  was  within  the  80  rods,  it  la  not  a  finding 
of  contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  §  1216;    Dec.  Dig.  |  352.*] 

On  petition  for  rehearing.    Petition  over- 
ruled. 
For  former  opinion,  see  92  N.  B.  788. 

MYERS,  C.  J.  Appellant  upon  Its  petition 
for  a  rehearing  takes  the  position  that  the 
finding  of  the  Jury  upon  answer  to  the  Inter- 
rogatories ttiat,  "If  the  decedent  In  approach- 
ing the  crossing  on  this  occasion  had  at  a 
point  in  the  highway  47  feet  north  of  the 
track  looked  east  he  could  have  seen  the 
headlight  of  the  engine  for  a  distance  of  80 
rods,  and  thence  continuously  as  he  ap- 
proached the  crossing  he  could  have  seen  It 
for  that  distance  or  more,"  excludes  the  sup- 
position that  decedent  might  have  thought 
the  headlight  to  be  a  swltchllght  or  other 
light  than  that  of  an  approaching  engine, 
and  is  a  finding  of  contributory  negligence 
on  the  part  of  the  decedent  We  point  out 
again  that  It  Is  alleged  In  the  complaint: 
"That  at  the  point  of  crossing,  and  for  a 
long  distance  east  the  railroad  runs  through 
a  deep  cut  and  that  a  train  approaching  the 
highway  from  the  east  could  not  be  seen  by 
a  traveler  coming  from  the  north  until  he 
got  upon  the  track.  The  banks  25  to  30  feet 
high  lay  along  the  cut  of  said  road  for  a  dis- 
tance of  1%  miles  east  and  cut  ofC  any  view 
of  the  trains."  The  Jury  And  that  the  rail- 
road enters  the  cut  10  rods  east  of  the  high- 
way, and  from  different  points  at  short  In- 
tervals of  space  Indicated  In  the  original  . 
opinion  the  train  could  not  be  seen  at  all. 
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and  from  otben  for  only  short  distances. 
In  view  of  these  allegations  and  findings, 
wliat  Is  tile  force  and  effect  of  the  finding  to 
which  appellant's  learned  counsel  address 
their  urgency?  It  Is  not,  it  will  be  seen,  a 
finding  that  the  approaching  train  could  have 
been  seen  continuously  from  a  point  80  rods 
east  as  It  came  west  from  the  time  the  de- 
cedent was  at  a  distance  of  47  feet  from 
the  track,  but  that  from  that  point  a  head- 
light could  be  seen  80  rods  and  more;  but 
what  of  the  space  between  the  crossing  and 
80  rods  east?  It  is  clearly  not  a  finding  that 
it  could  be  seen  continuously  as  it  approach- 
ed when  within  80  rods'  distance.  Be  might 
have  been  able  to  see  it  80  rods  and  farther 
away  had  It  been  there ;  but  suppose  It  was 
witUn  the  80  rods.  We  cannot  infer,  In 
view  of  the  allegations  of  the  complaint  as 
to  the  obstructions,  that  he  was  bound  to 
see  it  within  80  rods. 

Appellant's  construction  is  that  he  oonld 
see  the  headlight  continuously  within  the  80 
rods,  but  that  is  not  the  finding,  but  the  find- 
ing is  that  it  was  visible  at  and  beyond  a 
point  80  rods  from  the  crossing  continuously 
as  he  ai^roached.  If  it  had  be«i  at  or  be- 
yond 80  rods  away,  and  not  that  It  could 
have  been  seen  as  it  approached  when  with- 
in the  80  rods,  and  it  is  equally  clear  under 
the  finding  that  the  train  was  considerably 
within  the  80  rods,  so  that,  notwithstanding 
the  obstmctionB  as  alleged,  we  would  be 
bound.  In  order  to  overthrow  the  general 
verdict,  to  infer  that  he  could  liave  seen  it 
wlttiln  the  80  rods,  which  we  cannot  do. 

Carefnl  reconsideration  of  the  questions 
conflrms  us  in  our  original  opinion,  and  the 
petition  for  a  rehearing  is  overruled. 


a75  Ind.  147) 
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SCHOOL  CITT  V.  STATE  ex  rel. 

BATON  et  al.     (No.  21,799.) 

(Supreme  Court  of  Indiana.    Feb.  1,  1911.) 

1.  MANDAinrs  (I  81*)  — Scope  or  Rkmedt  — 

CORTBAOT  RiOHTS— ENFORCKMENT. 

While  mandamus  will  not  lie  to  enforce  a 
mere  .coDtractnal  right  of  a  purely  private  or 
personal  nature,  the  remedy  may  be  fnvolEed  to 
enforce  a  contract  involving  a  public  trust,  or 
official  duty,  if  there  be  a  clear  legal  right  and 
no  adequate  legal  remedy. 

[E}d.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  ({  180-183;    Dec.  Dig.  {  84.*] 

2.  MANDAirns  (I  84*) — ScHOOi.  Books— Seleo- 

TION  —  CONTBAOTB  —  DtTTY  TO  USB— MANDA- 

vus. 

Act  March  2,  1889  (Laws  1889,  c.  50), 
created  the  state  board  of  education  and  re- 
quired them  to  select  text-boolra  equal  to  a 
given  standard,  and,  after  advertising  for  bids, 
to  contract  for  books  to  be  furnished  tbrou^ 
the  county  superintendents  and  township  trus- 
tees in  accordance  with  the  selections  made; 
the  trustees  being  required  to  receive  and  dis- 
tribute text-books  to  the  students  on  payment 
of  the  price  fixed  nnder  the  contract,  and  Sup- 
plemental Act  1891  (Laws  1891,  c.  80;  Burns' 
Ann.  St.  1906,  t  6348)  $  11,  declaring  that  the 


books  so  selected  and  adopted  shall  he  nnl- 
forml^  used  in.  all  the  common  schools  in  the 
state  m  teaching  the  branchea  of  learning  treat- 
ed of  in  such  books,  and  that  it  shall  be  the 
duty  of  the  pipper  school  oificers  and  authori- 
ties to  use  such  Dooks  in  such  schools  for  teach- 
ing the  subjects  so  treated.  Beld  that,  where 
the  state  board  of  school  book  commissioners 
had  selected  and  contracted  tor  a  series  of  writ- 
ing books  to  t>e  famished  by  relators  for  use  in 
the  public  schools,  it  was  the  absolute  duty  of 
the  trustees  of  the  city  schools,  enforceable  by 
mandamus,  to  order  and  use  such  books,  and 
it  was  no  answer  to  the  contractors'  applica- 
tion for  the  writ  that  the  writing  boolcs  con- 
tracted for  were  worthless,  and  that  writing 
had  been  taught  for  years  in  such  schools  by 
a  supervisor  of  penmanship  without  copy. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  if  180-183;   Dec.  Dig.  %  84.*] 

5.  MANDAin78  (I  154*)— CoMFUillllT— AX.TEBNA- 

TivE  Writ — Sufticibnot. 

Where  a  state  board  of  school  book  com- 
mlEsIoners  iiad  adopted  for  use  in  the  public 
schools  a  series  of  writing  t>ooks,  and  con- 
tracted with  relators  to  furnish  the  same,  it  was 
not  necessary  that  a  complaint  and  alterna- 
tive writ  of  mandamus  against  the  trustees  of 
city  schools  to  compel  them  to  order  and  use 
such  books  should  specifically  negative  the  pro- 
visions of  Amendatory  Act  March  8,  190& 
(Laws  1909,  c.  156)  J  2,  placing  certain  con- 
ditions and  restrictions  on  the  state  board  of 
commissioners  and  contractors  for  l>ook8  In  the 
making  of  a  contract  and  furnishing  boolM 
thereunder;  such  restrictions  and  conditions 
being  applicable  solely  in  the  selection  of  books 
by  the  board  to  be  met  and  settled  by  it  at 
the  time  of  making  the  contract 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  8f  29ft-316;   Dec.  Dig.  S  154.*] 

4.  Manoauus  ({  154*)  —  GoicPLAiRi— Alter- 
native Wbit—Cebtaintt. 

Where  a  complaint  and  alternative  writ  of 
mandamus  to  compel  certain  school  trustees  to 
order  and  use  certain  writing  boolts  adopted 
for  use  in  the  schools  by  the  state  board  of 
school  book  commissioners  alleged  that  plaintiffs 
ever  since  the  execution  of  the  contract  had 
l>een  ready  and  willing  to  comply  with  all  the 
terms  and  conditions  thereof,  and  that  they 
had  complied  with  all  the  terms  and  conditions 
of  the  same,  and  that  they  had  at  all  times  and 
had  then  copy  books  and  writing  supplies  suf- 
ficient to  famish  all  the  common  schools  of 
the  state,  and  had  been  and  were  willing  and 
ready  to  fill  all  and  any  requisitions  that  might 
be  placed  with  them,  or  with  the  agencies  and 
school  depositories  and  depots  for  school  sup- 
plies as  provided  for  and  regulated  by  law,  such 
allegations  sufBciently  showed  a  compliance 
with  the  contract  on  the  part  of  relators. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  |f  296-316;   Dec  Dig.  {  154.*] 

6.  MANDAinrs  (§  154*)  —  Affuoahon  —  Cbr- 
taintt. 

No  greater  certainty  is  required  in  an  ap- 
plication for  mandamus  than  in  stating  a  cause 
of  action  in  other  proceedings. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  §1  296-316;   Dec  Dig.  i  154.*] 

6w  Mandajtus  (I  154*)— Statdtort  Dutt— Db- 

XAND    AND    RErUBAX. 

Where  a  complaint  and  alternative  writ 
of  mandamus  to  compel  school  tmstees  to  or- 
der and  use  certain  copy  l)ooks  contracted  for 
by  the  state  lioard  of  school  l>ook  commission- 
ers alleged  that  defendants  have  refused  ana 
still  refuse  to  use  the  copy  books  and  writing 
supplies  of  relators,  and  have  refused  and  still 
refuse  to  supply  the  school  children  of  the 
common  schools  of  the  city  of  Lafayette  with 
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relaton'  copy  booka  and  writing  suppllea,  or 
to  make  requisitiona  on  the  plaintln  or  od 
the  proper  officers  to  supply  such  copy  booka 
and  writing  supplies,  etc.,  it  was  not  objection- 
able for  failure  to  allege  a  demand  which  would 
be  unnecessary  after  the  refusal  alleged. 

[Ed.  Note.— For  other  cases,  see  Mandamoa, 
Cent.  Dig.  i  308;    Dec.  Dig.  i  154.*] 

Appeal  from  Superior  Court,  Tippecanoe 
County ;  Henry  H.  Vinton,  Judge. 

Mandamus  by  the  State;  on  relation  of  Ira 
T.  Eaton  and  others,  against  the  Board  of 
Trnateea  of  Lafayette  School  City.  From  a 
decree  granting  the  writ,  respondents  appeal. 
Affirmed. 

Stuart,  Hammond  &  Slmms  and  Allison  E. 
Stuart,  for  appellants.  W.  B.  Wood,  for  ap- 
pellee. 

COX,  J.  The  relators,  constituting  a  part- 
nership, are  the  contractors  for  a  series  of 
writing  books  to  be  furnished  and  supplied 
by  them  for  the  use  of  the  common  schools 
of  the  state  for  a  period  of  five  years  from 
the  12th  day  of  June,  1909.  The  contract 
was  made  by  the  relators  with  the  state 
board  of  school  book  commissioners  under  the 
proTislons  and  by  autiiorlty  of  Act  March  2, 
1889  (Laws  1R89,  c.  50),  and  subsequent 
amendatory  and  supplementary  acts  (Bums' 
Ann.  St  1908,  S  6320  et  seq.,  and  Acts  1909, 
pp.  377-379).  The  relators  filed  a  petition  in 
the  trial  court  for  a  writ  of  mandate  to  re- 
quire appellants  to  show  cause  why  they 
should  not  be  compelled  and  required  to  use 
aaid  writing  books  and  to  compel  them  to 
make  requisition  for  and  use  them  in  the 
common  schools  of  the  city  of  Lafayette  dur- 
ing the  term  of  the  contract  The  alternative 
writ  was  issued  in  accordance  with  the 
prayer  of  the  petition,  and  appellants  ap- 
peared and  demurred  for  want  of  facts,  and 
their  demurrer  was  sustained. '  Relators  then 
filed  an  amended  petition,  and  appellants  un- 
successfully demurred  to  the  amended  peti- 
tion and  the  alternative  writ,  the  parties 
considering  the  alternative  writ  issued  upon 
the  original  petition  as  applicable  to  the 
amended  petition,  and  asserted  want  of 
facts,  and  that  relators  had  not  legal  capaci- 
ty to  sue,  as  the  ground  of  their  demurrer. 
Appellants  then  answered  and  made  return 
to  the  amended  complaint  and  alternative 
writ,  by  general  denial,  which  was  subse- 
quently withdrawn,  and  at  length  specially. 
A  demurrer  was  sustained  to  the  special  an- 
swer, and,  appellants  refusing  to  plead  fur- 
ther, the  court  rendered  Judgment  ordering 
that  a  peremptory  writ  issue.  On  appeal 
from  that  judgment  the  questions  presented 
for  the  decision  of  this  court  by  the  assign- 
ment of  errors  arise  from  the  action  of  the 
trial  court  in  overruling  the  demurrer  of  the 
appellants  to  the  amended  petition  and  alter- 
native writ,  and  in  sustaining  the  demurrer 
of  the  relators  to  the  second  paragraph  of 
appellants'  answer  and  return. 


Under  these  assignments  of  error  appel- 
lants first  contend  that  the  relators  are  sedc- 
ing  to  enforce  what  is  wholly  a  contractual 
right,  and  that  mandate  is  not  available  to 
them  for  that  purpose. 

That  mandamus  will  not  lie  to  enforce 
mere  contractual  rights  of  a  purely  private  or 
personal  nature  is  beyond  question.  But  It 
is  well  settled  that  where  the  contract  in- 
volves a  public  trust  or  official  duty,  or,  In 
the  language  of  our  Code,  "an  act  which  the 
law  especially  enjoins,  or  a  duty  resulting 
from  an  office,  trust,  or  station,"  the  rem- 
edy may  be  invoked  if  there  be  A  clear  legal 
right  and  no  adequate  legal  remedy.  Merrill 
on  Mandamus,  {  16 ;  High  on  Ex.  Legal  Rem. 
(4th  Ed.)  U  25-28;  SpeUing  on  InJ.  &  Ex. 
Leg.  Rem.  (2d  Ed.)  {  1379;  State  ex  reL  v. 
CadwaUader  (1909)  172  Ind.  619-637,  87  N. 
E.  644,  89  N.  E.  319.  "The  use  of  mandamus 
is  limited  to  the  enforcement  of  rights  and 
duties  imposed  by  law,  and  if  the  right  or  du- 
ty rests  wholly  upon  contract  the  writ  will 
not  Issue.  *  *  *  But  a  contract  may  cre- 
ate a  relation  upon  which  the  law  will  im- 
pose rights  and  duties  enforceable  by  man- 
damus. •  •  *  Rights  under  a  contract 
made  with  public  officers  under  statutory  au- 
thority may  be  enforced  by  mandamus  in  the 
absence  of  an  adequate  legal  remedy."  19 
Am.  &  Bng.  Ency.  of  law  (2d  Ed.)  i^  742. 
748.  The  decisions  in  this  and  other  states 
are  almost  wboUy  without  exception  that  if 
a  contractual  right  is  so  inseparably  bound 
with  an  imperative  duty  laid  upon  public 
officials  by  law  as  to  require  the  performance 
of  the  duty  of  the  officer  to  further  or  secure 
such  right  mandamus  may  be  invoked  to 
coerce  such  official  action.  Chapln  v.  Os- 
bom,  29  Ind.  99 ;  City  of  Greencastle  v.  Al- 
len, 43  Ind.  347;  Mayor,  etc.,  v.  State  ex 
rel.,  67  Ind.  162;  Wren  v.  City  of  Indian- 
apolis, 96  Ind.  206;  City  of  Greenfield  T. 
State  ex  rel.,  118  Ind.  597,  15  N.  H.  241 ;  In- 
german  t.  State  ex  rel.,  128  Ind.  226,  27  N. 
D.  499;  State  ex  rel.  v.  Bever,  148  Ind.  488, 
41  N.  B.  802;  Vandalla  R.  Co.  v.  State  ex 
rel.,  166  Ind.  219,  76  N.  B.  980,  117  Am.  St 
Rep.  370;  State  «c  reL  ▼.  CadwaUader,  su- 
pra ;  State  ex  rel.  ▼.  Marlon  Light,  etc.  Go. 
Qast  term)  92  N.  E.  731;  Smalley  T.  Yates, 
36  Kan.  619,  18  Pac.  845;  State  ex  rel.  v. 
School  Directors,  74  Mo.  21;  Jones  v.  Bank 
of  Gumming,  131  Oa.  614,  63  S.  E.  86;  State 
ex  rel.  ▼.  Bell,  49  La.  Ann.  676,  21  South. 
724;  Dennlngton  v.  Mayor,  etc.,  130  Qa.  494, 
61  S.  E.  20;  Effingham  v.  Hamilton,  68  Miss. 
523, 10  South.  89 ;  State  ex  reL  ▼.  Board,  35 
Ohio  St  36a  See,  also,  28  Cyc.  p.  284 ;  19 
Am.  ft  Eng.  Encyc.  of  Law  (2d  Ed.)  pp.  74% 
748,  81& 

The  case  of  State  ex  rel.  ▼.  Haworth, 
School  Trustee,  122  Ind.  462,  23  N.  E.  946, 
7  L.  R.  A.  240,  is  good  authority  on  which 
to  rest  the  decision  of  this  question  in  this 
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tase.  If,  Indeed,  It  is  not  entirely  controlling. 
In  that  case  the  yalldlty  of  the  school  book 
law  as  originally  passed  In  18S9  was  deter- 
mined, and  also  that  mandamus  was  the 
proper  remedy  to  coerce  a  school  trustee  "to 
certify  to  the  county  superintendent  of 
schools  the  number  of  text-books  required  by 
the  children  of  the  township  for  use  in  the 
public  schools,  and  to  procure  and  furnish 
such  books  as  the  law  requires."  In  consid- 
ering the  question  whether  mandamos  would 
He,  Jndge  ETlliott  in  the  opinion  of  the  court 
said:  "^he  question  which  here  emerges  Is: 
Do  the  prdvisiona  of  the  statute  concerning 
'  school  trustees  Impose  a  duty,  or  confer  a 
privilege?  Or,  to  particnlarise:  Do  those 
provisions  require  all  township  trustees  to 
adopt  the  books  and  thus  give  practical  ef- 
fect to  the  ~  statutory  scheme  as  a  complete 
and  symmetrical  system,  or  do  they  put  It 
In  the  power  of  each  trustee  to  break  the  uni- 
formity by  refusing  to  procure  the  books? 
If  It  be  true  that  township  trustees  may,  at 
their  pleasure,  procure,  or  refuse  to  procure 
the  books  for  which  the  state  board  con- 
tracts, then  the  statute  is  nullified  in  so  far 
as  it  assumes  to  confer 'a  right  upon  the  con- 
tractor to  supply  the  people  of  the  state  with 
adiool  books.  Grant  the  right  of  each  of  the 
school  trustees  to  determine  for  himself 
whether  he  will  or  will  not  procure  the  books, 
and  it  may  result  that  the  contract  will  op- 
erate in  very  few  only  of  the  townships  of 
the  state,  and  this,  as  we  shall  presently 
show,  was  a  result  the  Legislature  intended 
to  prevent."  After  a  consideration  of  the 
provisions  of  the  act  of  1888,  he  answered  the 
question  and  stated  the  conclusion  in  the 
following  language:  "From  this  synopsis 
these  important  things  were  made  manifest: 
The  books  are  to  be  secured  for  all  the 
schools  of  the  state.  Everywhere  throughout 
the  statute  the  terms  employed  refer  to  the 
entire  state,  never  to  localities.  Every  pro- 
vision Indicates  an  intention  to  establish  a 
uniform  system,  and  not  a  provision  Indi- 
cates an  Intention  to  put  it  in  the  i>ower  of 
any  office  to  break  the  uniformity.  The  duty 
Is  enjoined  upon  all  of  the  trustees  of  the 
state ;  none  are  excepted.  The  books  are  all 
to  be  furnished  under  the  contract,  and  fur- 
nished without  exception  for  all  the  schools 
of  the  state.  The  only  method  for  securing 
the  books  Is  through  contract  The  conclu- 
sion that,  the  law  is  obligatory  upon  every 
school  trustee  within  the  state  Is  therefore 
irresistible.  From  beginning  to  end  there  is 
no  hint  or  suggestion  that  some  of  the  trus- 
tees may,  and  some  may  not,  obey  the  law, 
and  procure  or  decline  to  procure  the  books 
under  the  contract  made  l^y  the  state  board. 
There  is  not  the  remotest  suggestion  from 
wUch  it  can  be  inferred  that  the  system  con- 
structed shall  be  treated  otherwise  than  as 
a  unit  Nor  is  there  a  word  from  which  it 
can  be  Inferred  that  the  Legislature  Intuided 
that  Inferior  school  officers  might  exercise 
discretionary  power,  and  thus  break  and  de- 


form the  uniformity  atad  symmetry  of  the 
system.  All  we  know  of  the  history  of  the 
enactment,  all  we  can  discover  as  to  the 
object  of  the  statute,  and  all  that  we  have 
learned  of  the  evil  sought  to  be  remedied, 
combine  with  the  words  of  the  statute  (words 
clear  In  themselves,  but  clearer  still  from 
the  light  shed  upon  them  by  extrinsic  facts 
which  it  is  our  duty  to  know  and  which  we 
do  know)  in  supiMrt  of  the  conclusion  that 
the  statute  creates  a  unUorm  system,  re- 
quires thbt  all  books  be  procured  under  the 
contract,  and  that  school  trustees  may  not 
exercise  discretionary  powers,  but  shall  per- 
form the  duty  enjoined  upon  them  by  pro- 
curing and  distributing  the  books  selected  by 
the  state  board  of  education  as  the  law  com- 
mands." 

The  decision  of  the  court  in  the  case  Just 
quoted  from  Is  strengthened  and  the  compel- 
ling force  of  the  writ  of  mandamus  more 
firmly  Justified  by  section  11  of  the  supple- 
mental act  of  1891  (Lews  1891,  c.  80;  Bums' 
Ann.  St  1908,  i  6348),  which  reads  as  fol- 
lows: "The  books  whl<d>  have  been,  or  may 
hereafter  be  adopted  by  the  state  of  Indiana 
for  use  in  its  common  schools  by  virtue  of  this 
act,  or  the  a,ct  mentioned  In  section  1  hereof, 
shall  be  uniformly  used  in  all  the  common 
schools  of  the  state.  In  teaching  the  branches 
of  learning  treated  of  in  such  books,  and  it 
shall  be  the  duty  of  the  proper  school  officers 
and  authorities  to  use  in  such  schools  such 
books  for  teaching  the  subjects  treated  In 
them." 

The  relators  here  are  under  a  duty  Impos- 
ed by  the  contract  with  the  state  board  of 
school  commissioners.  Into  which  tlie  above- 
named  statutes  enter,  to  furnish  a  certain 
series  of  writing  books  to  the  common  schools 
of  the  state  of  which  the  schools  of  the  city 
of  Lafayette  are  a  part,  and  the  law  entering 
into  the  contract  places  upon  the  appellants 
Imperative  duty  of  procuring  through  the 
channels  the  law  provides  and  using  in  the 
schools  under  their  control  these  books.  To 
say  that  this  duty  cannot  be  compelled  by 
mandamus  is  to  admit  that  that  purpose  of 
the  Legislature  In  enacting  the  laws  in  ques- 
tion may  be  nullified  by  the  various  school 
authorities  throughout  the  state,  and  the 
schools  by  them  relegated  to  the  same  un- 
satisfactory condition  in  the  diverse  use  of 
books  and  the  frequent  change  of  them  from 
which  the  lawmaking  power  intended  rescue. 

It  Is  next  Insisted  that,  if  mandate  be  a 
permissible  remedy  to  enable  a  taxpayer  and 
patron  of  the  schools  of  the  school  city  which 
appellants  represent  to  compel  the  appellants 
to  nse  in  Its  schools  books  adopted  and  con- 
tracted for  by  the  state  board  of  school  com- 
missioners pursuant  to  law,  yet  nevertheless 
this  remedy  is  not  open  to  the  relators  for 
the  reason  that  tlila  would  permit  them  to 
enforce  performance  of ,  their  contract  by 
mandamus:  that  therefore  they  have  not 
legal  capacity  to  sue — are  not  proper  relators. 

m  the  case  of  Union  PBf^c^,qo^X:,fjgie 
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91  n.  S.  at  page  354  (23  I<.  Ed.  42$,  it  was 
said  by  Mr.  Justice  Strong:  "The  qnestlon 
raised  by  the  objection,  therefore,  is  whether 
a  writ  of  mandamus  to  compel  the  perform- 
ance of  a  public  duty  may  be  Issued  at  the 
Instance  of  a  private  relator.  Clearly  In 
England  It  may.  Tapping  on  Mandamus,  p. 
228,  asserts  the  rule  In  that  counti?  to  be, 
that,  'In  general,  all  those  who  are  legally 
capable  of  bringing  an  action  are  also  equal- 
ly capable  of  applying  to  the  Court  of  King's 
Bench  for  the  writ  of  mandamus.'  This  is 
true  in  aU  cases,  it  Is  believed,  where  the  de- 
fendant owes  a  duty,  in  the  performance  of 
which  the  prosecutor  has  a  peculiar  Interest. 
*  *  *  In  this  country  there  has  been  di- 
versity of  decision  upon  the  question  wheth- 
er private  persons  can  sue  out  tiie  writ  to 
enforce  the  performance  of  a  public  duty,  un- 
less the  nonperformance  of  it  works  them  a 
special  Injury." 

The  relators  here  are  seeking  to  compel 
the  performance  by  appellants  of  what  Is 
clearly  an  imperative  public  duty,  an  act 
which  the  law  specially  and  positively  en- 
joins upon  them,  without  discretion  in  the 
doing  of  it  or  the  manner  of  doing  it  That 
its  performance  will  result  in  benefit  to  them, 
in  that,  in  a  small  measure,  it  contributes  to 
the  fulfillment  of  their  contract  with  the 
state,  can  neither  alter  the  character  of  the 
action  sought  to  be  compelled  nor  destroy 
relators'  right  to  the  relief.  The  doubt  has 
never  been  of  the  right  of  one  having  a  spe- 
cial interest  in  the  subject-matter  involved  in 
the  official  act  which  the  writ  Is  asked  to 
compel,  but  whether  one  having  only  such  an 
interest  as  was  held  in  common  by  many 
others  has  sufficient  Interest  to  qualify  as  a 
relator.  Merrill  on  Mandamus,  {f  228,  229, 
280;  Spelling  on  Injunctions  and  Other  Ex. 
Leg.  Rem.  (2d  Ed.)  ({  1625,  1626 ;  High,  Ex. 
Leg.  Rem.  (4th  Ed.)  5  431;  26  Cyc.  pp.  401- 
405;  IS  Encyc.  of  PI.  &  Pr.  pp.  630-638;  19 
Am.  tc  Eng.  Bncyc.  of  Law  (2d  Ed.)  p.  742; 
State  ex  rel.  v.  Marlon  Light,  etc.,  Co.,  su- 
pra ;  State  y.  Gardner,  08  Am.  St  Rep.  865, 
note  C.  In  practically  all  of  the  decisions 
of  this  court  above  cited  there  was  Involved 
the  question  of  the  propriety  of  mandamus  to 
force  official  action  in  aid  of  contract  rights 
on  the  petition  of  one  having  special  rights 
under  the  contract,  and  the  decision  In  each 
Instance  approved  the  employment  of  the 
remedy. 

The  appellant  further  urges  that  the  com- 
plaint and  alternative  writ  are  insufficient 
and  defective  in  that  both  wholly  fail  to  neg- 
ative specifically  and  particularly  certain 
provisions  in  section  2  of  the  amendatory 
act  of  March  8,  1909  (Laws  1909,  c.  156), 
which  placed  conditions  and  restrictions  up- 
on the  state  board  of  school  book  commis- 
sioners and  contractors  for  books  in  the  mak- 
ing of  a  contract  and  furnishing  books  there- 
under. It  Is  unnecessary  to  lengthen  this 
opinion  by  setting  out  these  provisions,  seven 


in  number.  They  Involved  matters  to  be  met, 
and  In  the  main  settled,  by  the  board  at  the 
time  of  making  the  contract  The  provisions 
Off  the  law  entered  Into  and  formed  a  part  of 
the  contract  City  of  Auburn  v.  State  ex  rel., 
170  Ind.  511-530,  83  K.  E.  997,  84  N.  B.  990. 
The  petition  and  the  alternative  writ  averred: 
That  "said  plaintiffs  ever  since  the  execu- 
tion of  said  contract  have  been  ready  and 
willing  to  comply  with  all  the  terms  and 
conditions  of  the  same,  and  that  they  have 
complied  with  all  the  terms  and  conditions 
of  the  sam&  That  they  have  had  at  all 
times  and  now  have  copy  books  and  writing 
supplies  sufficient  to  furnish  all  of  the  com-' 
mon  schools  of  the  state  of  Indiana.  That 
they  have  at  all  times  been  ready  and  will- 
ing and  are  now  ready  and  willing  to  flU  all 
and  any  requisitions  that  may  be  placed 
with  them  or  with  the  agencies  and  school 
depositories  and  depots  for  school  supplies, 
as  provided  for  and  regulated  by  law."  This 
was  sufficient  Bums'  Ann.  St  1908,  i  376; 
Fireman's  Fund  Ins..  Co.  v.  Finkelstein,  164 
Ind.  376-S78,  73  N.  E.  814;  Voluntary  Relief 
Dep.  y.  Spencer,  17  Ind.  App.  125,  46  N.  E. 
477;  JBtna  Ins.  Co.  v.  Kittles,  81  Ind.  9& 
In  an  application  for  mandamus  no  greater 
certainty  is  required  than  in  stating  the 
cause  of  actton  In  other  proceedings.  13 
Encyc.  of  PI.  &  Pr.  p.  674. 

It  is  also  contended  by  appellant  that  the 
complaint  and  alternative  writ  are  Insuffi- 
cient on  demurrer  because  no  demand  and 
refusal  are  shown.  The  complaint  and  alter- 
native writ  contain  the  following  averments: 
"That  the  above-named  defendants  have  re- 
fused and  still  refuse  to  use  the  copy  books 
and  writing  supplies  of  these  plaintiffs,  and 
have  refused  and  still  refuse  to  supply  the 
school  children  of  the  common  schools  in  said 
city  of  Lafayette,  in  Tippecanoe  county,  Ind., 
with  said  copy  books  and  writing  supplies. 
And  that  said  defendants  have  refused  and 
Still  refuse  to  make  requisition  upon  these 
plaintiffs,  or  upon  the  proper  officers,  as  here- 
inbefore stated,  appointed  by  law  to  supply 
them  said  copy  books  and  writing  supplies, 
notwithstanding  they  are  compelled  by  the 
laws  of  the  state  of  Indiana  to  furnish  said 
writing  books  and  writing  supplies  to  all  the 
pupils  within  their  Jurisdiction  and  under 
their  control."  It  may  be  well  doubted  wheth- 
er, in  a  case  like  this,  where  the  law  uncon- 
ditionally and  imperatively  demands  the  do- 
ing of  the  act  performance  of  which  is  asked, 
a  demand  Is  essentlaL  26  (3yc.  pp.  442,  443; 
19  Am.  &  Eng.  Encyc.  of  Law  (2d  Ed.)  p. 
759 ;  Spelling  on  InJ.  ft  Other  Ex.  Rem.  (2d 
Ed.)  {  1381.  In  the  section  from  Spelling 
just  cited  it  is  said :  "Where  no  general  in- 
terests are  involved  and  merely  private 
rights  are  affected,  the  relator  must,  in  a  pro- 
ceeding by  mandamus,  allege  and  prove  de- 
mand and  refusal  by  the  person  or  persons 
whom  it  is  sought  to  coerce  by  the  writ;  but 
where  a  duty  is  strictly  of  a  public  nature. 
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as  where  It  ia  due  by  a.  public  officer  and  Is 
not  a  special  duty  affecting  peculiarly  the  re- 
lator, there  Is  no  one  specially  emiwwered  to 
demand  Its  performance,  and  there  Is  no  ne- 
cessity for  a  demand  and  refusal.  In  such  case 
the  law  Imposing  the  duty  Is  a  continuing  de- 
mand, and  neglect  of  performance  a  con- 
tinuing refusal."  But  If  a  demand  was  nec- 
essary, as  appellants'  counsel  earnestly  argue, 
it  would  be  unnecessary  after  the  refusal 
allied  In  the  complaint  and  writ  and  set  out 
above.  EvansTllle,  etc.,  R.  Co.  t.  State  ex 
reL,  149  Ind.  276,  40  N.  B.  2.  It  Is  manifest 
that  the  trial  court  did  not  err  in  orer- 
rullng  appellants'  demurrer  to  the  amended 
complaint  and  altematlre  writ. 

In  support  of  the  assignment  that  the  trial 
court  erred  In  sustaining  the  relator's  de- 
murrer to  the  second  paragraph  of  their  an- 
swer and  return,  appellants  have  stated  no 
point  or  proposition  and  cited  no  antborlty, 
and  under  the  rules  of  this  court  we  would 
be  Justified  in  considering  it  waived.  The 
answer  is  long  and  argumentative.  It  avers 
that  appellants  control  eight  ward  schools 
and  a  high  school  In  the  city  of  Lafayette 
wltb  an  aggregate  enrollment  of  2,890;  that 
it  does  and  has  tor  many  years  taught  writ- 
ing in  Its  schools  without  copy  or  writing 
books  under  a  supervisor  of  penmanslilp; 
that  the  writing  books  contracted  for  by  the 
state  are  worthless;  that  It  has  not  made 
requisition  for  or  used  the  writing  books  be- 
cause no  necessity  exists  for  their  use ;  that 
to  compel  them  to  use  the  books  would  add 
to  the  expense  of  the  pupils  without  corres- 
ponding benefit  The  whole  answer  is  drawn 
on  the  theory  that  the  various  schools  and 
trustees  in  the  state,  having  control  over  the 
public  schools,  were  left  with  a  discretion 
under  the  law  to  use  or  not  to  use  the  books 
contracted  for  by  the  state  board  of  school 
commissioners.  As  we  have  seen,  this  is  not 
the  case,  for  reasons  elsewhere  stated  In  this 
opinion.    It  follows  that  the  answer  is  bad. 

No  error  being  shown,  the  Judgment  of  the 
trial  court  Is  affirmed. 


(176  Ind.  17E\ 

BBVINOSnt  v.  FT.  WAYNB  &  W.  V.  TEAO- 

TION  CO.     (No.  21,817.) 

(Supreme  Court  of  Indiana.    Feb.  2,  1911.) 

h  Bailboads  (S  360*)— Fbiohtenino  Hobses. 
Though,  in  general,  those  in  charge  of  a 
railroad  train  need  not  watch  an  abutting  high- 
way to  discover  frightened  horses,  and  though  it 
is  not  negligence  in  itself  to  run  such  a  tram  or 
car  at  a  speed  of  20  miles  per  hour,  yet  there 
may  be  circumstances  under  which  the  railroad 
would  foe  bound  to  take  steps  to  avoid  injur- 
ing a  traveler  on  such  highway,  for  negligence 
depends  on  attendant  circumstances,  such  as  the 
danger  of  one  likely  to  be  injured,  and  what 
at  one  time  might  be  lawful  may  at  othets  be 
negligent. 

[Eld.  Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  {}  1241-1244;   Dec  Dig.  S  360.*] 


2.  BAII.BOADB  a  391*)— Fbiohtenino  Hobses 
ON  Highway— LiABiLrnf. 

Where  a  person  is  in  inuninent  peril,  one, 
who  having  knowledge  of  bis  condition,  acts  so 
as  to  increase  it,  ia  negligent ;  and  hence,  where 
a  railroad's  servant  in  charge  of  an  electric  car, 
having  seen  that  a  horse  on  an  abutting  high- 
way was  friglitened  by  it,  and  liable  to  do  dam- 
age, failed  to  stop  his  car,  although  able  to  do 
80  safely^  and  increased  the  horse's  fright,  there- 
by causing  an  accident,  the  company  ia  lia- 
ble for  his  negligence. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent.  Dig.  {S  1317,  1326-1330;  Dec.  Dig.  $ 
391.*] 

3.  Railboads  (t  394*)— FBiGHTBinno  Hobsbs 
—Complaint— SuFFiciENCT. 

Where  a  complaint  in  an  action  against  a 
railroad  for  injuries  caused  by  its  servant's 
negligence  in  failing  to  stop  an  electric  car 
which  was  frightening  a  horse  on  an  abutting 
highway  and  caused  an  accident  proceeded  on 
the  theory  that  the  defendant  with  knowledge  of 
plaintiff's  peril  acted  so  as  to  increase  it,  an 
allegation  that  the  car  or  any  act  of  defendant's 
employes  was  calculated  to  frighten  horses  was 
unnecessary. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §i  1331-1338;   Dec.  Dig.  {  394.*J 

4.  RAiLBOAns  (§  394*)— Opbbation— Actions 
— Complaint— SuFFiciEHCT. 

Where  the  complaint  in  an  action  against  a 
railroad  alleged  that  plaintiff  and  another  were 
in  a  careful  manner  driving  a  horse  which  had 
always  been  safe  and  gentle  along  a  highway 
abutting  the  railroad,  and  that  the  approach  of 
one  of  defendant's  cars  frightened  the  horse, 
and,  though  signaled  to  stop  and  able  to  do  so, 
safely,  the  motorman  negligently  failed  to  stop, 
thereby  causing  an  injury,  ft  was  unnecessary  to 
allege  that,  if  the  car  had  been  stopped,  the 
horse  could  have  been  controlled. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  Si  1331-1338;    Dec.  Dig.  |  394.*] 

6.  Railboads  ({  394*)— Fbiohtenino  Hobsb 

—   COMFI.AIHT  —  ALLKOAnONS  —  PBOXIUATE 

;   Cause. 

The  complaint  in  an  action  against  an 
interurban  railway  company  for  injuries  caused 
by  frightening  a  horse  on  an  adjacent  highway 
alleged  that,  though  the  motorman  saw  the 
horse's  fright,  he  negligently  failed  to  stop  the 
car  or  check  its  speed,  but  ran  it  at  high  speed 
toward  the  horse,  "by  reason  of  which,  and 
on  account  of  the  motorman's  negligence  as 
aforesaid,  "it  rendered  it  impossible'  to  control 
the  horse;  that,  "on  account  of"  the  motor- 
man's  negligence,  "the  hoiae  was  caused  to 
jump"  into  the  ditch  beside  the  road,  throw- 
ing plaintiff  out  and  injuring  him;  that,  had 
the  motorman  shut  off  the  current,  the  noise  of 
the  car  would  have  been  greatly  lessened,  and, 
had  the  car  been  stopped  or  its  speed  slacken- 
ed, the  accident  would  have  been  avoided.  Held, 
that  the  complaint  sufficientlv  alleged  that  the 
failure  to  check  the  speed  or  the  car  was  the 
proximate  cause  of  the  injury. 

[Ed.  Note.— For  other  casea,  see  Railroads, 
Cent  Dig.  {{  1331-1338;   Dec  Dig.  {  394.*] 

Appeal  from  Circuit  C!ourt,  Wells  County; 
C.  E.  Sturgls,  Judge. 

Action  by  Ferdinand  Efflnger  against  the 
Ft  Wayne  &  Wabash  Valley  Traction  Com- 
pany. From  a  Judgment  of  the  Appellate 
Court  (93  N.  E.  32),  affirming  a  Judgment  sus- 
taining a  demurrer  to  the  complaint,  plain- 
tiff appeals.  Reversed,  with  directions  to 
overrule  demurrer. 
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Mock  &  Sons,  for  appellant    Eichhom  ft 
"Vaughn,  Barrett  &  Morris,  and  Samuel  Mor- 
ris, for  appellee. 

MORRIS,  7.  This  suit  is  brought  by  ap- 
pellant against  appellee.  The  circuit  court 
sustained  a  demurrer  to  the  complaint  for 
want  of  facts.  Appellant  declined  to  plead 
further.  Judgment  was  thereupon  rendered 
In  favor  of  appellee,  from  which  Judgment 
this  appeal  Is  prosecuted. 

The  only  error  assigned  Is  in  sustaining 
the  demurrer.  The  complaint,  omitting  for- 
mal parts,  is  as  follows :  "The  plaintiff  com- 
plains of  the  defendant  for  complaint  in  the 
above-entitled  cause,  and  for  cause  of  action 
says  and  avers :  That  the  defendant,  the  Ft. 
Wayne  ft  Wabaah  Valley  Traction  Company, 
is  a  corporation,  organized  and  doing  busi- 
ness under  the  laws  of  the  state  of  Indiana. 
That  the  business  of  said  corporation  is  that 
of  a  common  carrier,  and  in  its  said  capacity 
of  a  common  carrier  It  operates  a  line  of 
railway  between  the  city  of  Ft  Wayne,  Ind., 
and  the  city  of  Bluffton,  Ind.,  over  which 
line  of  railway  cars  are  propelled  by  means 
of  electricity,  said  cars  being  what  are  com- 
monly called  interurban  railway  cars,  and 
said  line  of  railway  being  commonly  called 
an  interurban  railway.  That  on  and  prior 
to  the  27th  day  of  September,  1906,  the  said 
defendant  owned  and  was  operating  said 
railway  as  aforesaid.  That  for  a  mile  north 
of  the  city  of  Bluftton  said  railway  runs 
parallel  with  and  on  the  west  side  of  the 
public  highway,  and  the  center  of  said  rail- 
way track  is  within  80  feet  of  the  center  of 
said  publia  highway  throughout  said  dis- 
tance. That  there  was  on  said  day  a  deep 
ditch  on  both  sides  of  said  public  highway, 
and  that  for  three-quarters  of  a  mile  south 
from  the  place  of  the  accident  hereinafter 
mentioned  and  complained  of  there  were  no 
trees  of  any  kind,  hills,  or  obstructions  of 
any  sort  between  said  highway  and  said  in- 
terurban railway.  That  on  said  27th  day 
of  September,  1906,  the  plaintiff  was  in  a 
single  buggy,  the  top  of  which  was  up,  which 
said  buggy  was  drawn  by  a  six  year  old 
horse  that  had  always  been  gentle,  quiet 
and  safe  to  drive,  and  was  owned  and  driven 
at  said  time  by  one  Luther  Brown.  That 
on  said  day  the  plaintiff  and  said  Brown 
were  seated  in  said  buggy,  and  the  horse  was 
being  driven  by  said  Brown  from  the  north 
towards  said  city  of  Bluffton  on  and  along 
said  public  highway  on  the  east  side  of  said 
railway.  That  on  said  day  said  defendant 
was  mnning  one  of  its  cars  north  from  said 
city  of  Bluffton  over  said  railway  track  at 
a  rate  of  speed  not  less  than  20  miles  per 
hour  at  said  time.  That  at  said  time  said 
Brown  was  driving  said  horse  in  a  careful 
manner  on  said  public  highway.  That  when 
said  horse  and  buggy  were  over  100  feet 
from  said  car  as  it  was  approaching  said 
horse  and  buggy,  said  horse  became  fright- 
ened at  said  approaching  car  and  the  ap- 


pearance thereof,  and  began  to  Jump  and 
rear.  That  said  Brown  threw  up  his  hand, 
and  signaled  the  motorman  in  charge  of  said 
car  to  stop.  That  while  said  horse  was  so 
frightened,  Jumping,  and  rearing  at  the  ap- 
proach of  said  car,  defendant's  agent  and 
motorman  saw  and  was  fully  aware  of  the 
frightened  condition  of  said  horse  and  the 
cause  thereof  in  ample  time  to  have  stopped 
the  speed  of  said  car  and  the  motion  thereof, 
in  time  to  have  prevented  the  injuries  to  the 
plaintiff  hereinafter  complained  of,  and  said 
motorman  and  agent  of  the  defendant  in 
charge  of  said  car,  with  full  knowledge  of 
the  facts  aforesaid,  carelessly,  negligently, 
and  unlawfully  failed,  refused,  and  neglect- 
ed to  stop  or  check  the  speed  of  said  car, 
though  signaled  and  requested  to  do  so  by 
said  Brown,  and  negligently  and  carelessly 
ran  said  car  at  said  high  rate  of  speed  of  20 
miles  per  hour  towards  and  in  the  direction 
of  said  horse  and  buggy  in  close  proximity 
to  them,  thus  greatly  increasing  the  fright 
of  said  horse,  by  reason  of  which  and  on 
account  of  the  negligence  of  said  motorman 
and  agent  of  the  defendant  as  aforesaid  It 
rendered  it  impossible  for  said  Brown  or 
this  plaintiff  to  hold,  manage,  or  control 
said  horse.  That  on  account  of  the  said 
negligence  and  carelessness  of  said  motor- 
man  and  agent  of  the  defendant,  the  said 
horse  was  caused  to  Jump  Into  said  ditch  on 
the  east  side  of  said  highway,  and  to  upset 
said  buggy  in  said  ditch,  thereby  throwing 
the  plaintiff  violently  against  the  east  bank 
of  said  ditch  on  his  shoulders  and  face,  caus- 
ing concussion  from  the  shoulder  to  the  hip 
joint  and  going  around  the  entire  body,  pro- 
ducing echymosis  and  great  pain  and  an- 
guish. That,  had  said  motorman  shut  off 
the  electricity  from  the  motors  on  said  car, 
the  noise  caused  by  said  car  would  have 
been  greatly  lessened,  and,  had  said  car  been 
stopped  or  the  speed  thereof  slackened,  said 
accident  would  have  been  averted,  all  of 
which  could  have  been  done  without  danger 
or  damages  to  said  car  or  any  of  the  oc- 
cupants thereof.  That  at  the  time  of  said 
injury  this  plaintiff  was  in  the  real  estate 
business  and  earning  $200  per  month.  .That 
on  account  of  said  injury  the  plaintiff  was 
confined  to  bis  bed  three  weeks  and  nnable 
to  do  any  work  or  follow  his  occupation  un- 
tU  the  18th  day  of  December,  1906.  That 
on  account  of  said  injury,  he  has  been  com- 
pelled to  pay  for  medical  attention  the  sum 
of  $25  and  the  further  sum  of  $12  for  medi- 
cine. All  to  the  plaintifTs  damage  In  the 
sum  of  $1,000,  for  which  plaintiff  demands 
Judgment  and  for  all  other  proper  r^ef." 

Ck>unsel  for  appelant  in  their  brief,  state 
that  the  lower  court  sustained  the  demurrer 
on  the  theory  that  defendant  owed  no  duty 
to  one  driving  along  a  highway  running  par- 
allel with  its  road.  While,  as  a  general  rale, 
those  In  charge  of  a  railway  train  are  not 
required  to  watch  an  abutting  highway  to 
discover  frightened  horses,  and  while  it  la 
Digitized  by  VjVJVJV  IC 


Ind.) 


MEBRHili  ▼.  STATE. 


857 


not  negligence  In  Itself  to  nm  a  train  or 
tiectric  car  at  a  speed  of  20  miles  an  hour, 
It  does  not  follow  therefrom  that  there  may 
not  be  drcumstances  under  whicb  a  duty 
might  arise  on  the  part  of  tiie  railway  com- 
pany to  avoid  an  Injury  to  a  traveler  on 
such  highway.  As  was  said  by  Mr.  Justice 
Brewer  In  Gulp  t.  Atchison,  et6,  R.  Co.,  17 
ECao.  475:  "That  a  party  has  a  right  to  do 
a.  given  act  at  certain  times  and  under  cer- 
tain circumstances  does  not  prove  that  the 
same  act  is  right  under  all  dxcwnstances 
&nd  at  all  times."  2  Thomp.  Neg.  IS  1909- 
1911;  Blllman  v.  Indianapolis,  etc.,  R.  Co. 
<18S1)  76  Ind.  167,  40  Am.  Rep.  230.  "Neg- 
ligence" is  a  relative  term,  and  of  necessity 
must  depend  upon  the  circumstances  of  each 
particular  case.  All  the  attendant  drcum- 
stances, including  the  degree  of  danger  and 
the  defendant's  knowledge,  If  any,  of  plain- 
tlfCB  peril,  should  be  considered  In  deter- 
mining the  standard  of  care  which  may  be 
reasonably  required  in  the  particnlar  case. 
29  Cya  417.  It  is  not  sought  in  this  complaint 
to  charge  the  def^idant  with  negligence  In 
the  first  Instance  by  reason  either  of  the 
speed  of  the  car,  or  its  appearanre,  but  the 
theory  of  the  pleading  is  that  plaintiff  was 
fen  a  sltnation  of  Imminent  peril,  and  defend- 
ant with  full  knowledge  of  the  situation  aft- 
erwards Increased  that  peril,  and  thereby 
caused  the  injury. 

It  may  be  stated  as  a  general  rule  that 
when  one  sees  another  in  Imminent  peril,  from 
which  he  cannot  extricate  himself,  it  is  the 
duty  of  such  person  to  so  act  as  not  to  in- 
crease the  peril,  and,  if  he  does  act  in  a 
manner  to  Increase  the  danger,  after  he 
has  knowledge  thereof,  It  Is  negligence.  In- 
dianapolis, ete,  R.  Co.  v.  Boettcher  (1881) 
ISl  Ind.  82,  28  N.  E.  651;  Blllman  v.  In- 
dianapolis, etc.,  R.  Co.,  supra;  Louisville, 
etc.,  R.  Co.  V.  Stanger  (1893)  7  Ind.  App. 
179,  82  N.  B.  209,  34  N.  B.  688;  Lake  Erie, 
etc.,  B.  Co.  V.  Jnday  (1897)  19  Ind.  App.  486, 
49  N.  E.  848 ;  Kattucky  Bridge  Co.  v.  Mont- 
gomery, 67  S.  W.  1008,  57  L.  R.  A.  781 ;  Ward 
V.  Maine,  etc.,  R.  Co.,  96  Me.  136,  51  AU.  947; 
Eanlon  v.  Philadelphia,  etc.,  Co.,  182  Pa. 
115,  87  Aa.  948 ;  Fares  v.  Rio  Grande,  etc., 
R.  Co.,  8  Am.  &  Eng.  Ann.  Cslb.  1070,  note; 
IlL  Cen.  R.  Co.  V.  Martin  a008)  110  S.  W. 
816,  8S  ECy.  Law  Rep.  666;  LoulsvUle,  etc., 
E.  Co.  V.  Smith,  107  Ky.  178,  63  8.  W.  269. 

The  complaint  alleges  that  plaintiff  and 
another  were  driving  on  a  public  highway, 
running  parallel  with  defendant's  road,  and 
only  80  feet  from  the  center  thereof;  that 
there  was  a  ditch  on  each  side  of  the  high- 
way; that  the  horse  became  frightened  at 
the  approaching  car  and  began  to  jump  and 
rear ;  that  the  buggy  top  was  up ;  that  de- 
fendant's motorman  saw  and  was  fully 
aware  of  plaintiff's  situation  while  the  car 
was  100  feet  away,  and  in  time  to  have 


slackened  the  speed  of  the  car,  and  prevent- 
ed plaintiff's  Injury,  and  without  danger  of 
injury  to  the  passengers  or  car,  but  that  with 
full  knowledge  of  the  situation  he  neglected 
to  stop  or  check  the  speed  of  the  car,  there- 
by increasing  the  horse's  fright,  and  render- 
ed it  impossible  for  the  driver  to  control  the 
horse;  that  by  reason  of  the  motorman's 
said  conduct,  after  knowing  plaintiff's  peril, 
the  horse  was  caused  to  Jump  into  one  of 
the  ditches  at  the  side  of  the  highway,  there- 
by canslng  plaintiff's  injury.  The  complaint 
charges  negligence  under  the  above  rule. 

Counsel  for  appellee  assert  that  the  com- 
plaint is  insufficient  because  there  is  no  al- 
legation that  the  appearance  of  the  car,  or 
any  act  complained  of,  was  calculated  to 
frighten  horses  of  ordinary  gentleness.  The 
complaint  does  not  proceed  on  that  theory, 
but  on  the  theory  above  indicated. 

Appellee  also  contends  that  the  complaint 
Is  defective  because  It  falls  to  aver  that 
plaintiff  would  have  been  able,  because  of 
the  gentleness  of  the  horse,  or  other  reason, 
to  have  controlled  it,  had  the  car  been  stop- 
ped. In  view  of  the  facts  alleged,  such  al- 
legation was  unnecessary. 

Appellee  further  says  the  complaint  Is  in- 
sufficient because  It  falls  to  allege  that  de- 
fendant's failure  to  check  the  speed  of  the 
car  was  the  proximate  cause  of  the  Injury. 
The  complaint  alleges  sufficient  facts  In  re- 
gard to  this  matter  to  justify  the  submission 
of  the  question  of  negligence  to  a  trial.  Bal- 
timore, etc.,  R.  (30.  ▼.  Slaughter  (1906)  167 
Ind.  830,  79  N.  E.  186,  7  L.  R.  A  (N.  S.)  597, 
119  Am.  St  Rep.  503 ;  Rodgers  v.  Baltimore, 
etc.,  R.  Co.  (1898)  150  Ind.  397,  49  N.  E.  453. 

Appellee  suggests  other  objections  to  the 
complaint  that  might  be  well  taken  on  a  mo- 
tion to  make  the  complaint  more  speclQc, 
but  which  are  not  involved  in  the  ruling  on 
a  demurrer  tor  want  of  facts.  The  court 
erred  In  sustaining  the  demurrer  to  the  com- 
plaint. 

Judgment  reversed,  with  instructions  to 
.the  lower  court  to  overrule  the  demurrer. 


aT5  Ind.  J») 
MERRILL  V.  STATE.    (Ko.  21,644.) 
(Supreme  Court  of  Indiana.    Jan.  81, 1911.) 
1.  CaiMiNAt  Law  (j  1081*)— AppkaI/— Notice 

— DiSUISSAI.. 

Where  a  judgment  of  conviction  was  ren- 
dered February  18,  1910,  and  the  transcript  waa 
filed  in  the  Supreme  Court  March  31,  1910,  and 
appellant's  bnef  was  filed  the  game  day,  and 
appellee's  was  filed  July  15,  1910,  when  the  ob- 
jection was  made  to  the  jnrisdiction,  and  July 
29,  1910,  appellant  notified  the  prosecuting  at- 
torney of  the  appeal  and  filed  proof  of  no- 
tice in  the  ofiice  of  the  clerk  of  the  Supreme 
Court  July  30,  1910,  it  was  such  a  compliance 
with  the  statute  as  to  confer  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Oimlnal 
Law.  Cent  Dig.  §|  2722-2724;  Dec  Dig.  i 
lOSl.*] 
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2.  INTOXICATIWO    liTQTTOBS    (8    147*)— WbONG- 

FOli  Saijj— PiACE  OF  Sale— Dkliveby. 
Prosecutor,  a  resident  of  a  city  In  which 
the  sale  of  liquor  was  prohibited,  forwarded  an 
order  for  beer  to  a  licensed  liquor  dealer 
in  another  city,  directing  the  latter" to  deliver 
at  prosecutor's  address  a  certain  nnmber  of  bot- 
tles of  beer,  the  price  of  which  was  inclosed 
with  the  order.  Some  days  thereafter  defendant 
delivered  the  beer,  which  had  been  shipped  to 
him  tor  that  purpose,  using  a  team  belonging 
to  the  brewing  company  by  which  the  beer 
was  manufactured,  and  which  defendant  testi- 
fied he  was  permitted  to  use  for  their  keep,  he 
being  engaged  in  hauling  coal  when  not  engaged 
in  hauling  beer,  and  receiving  from  prosecutor 
15  cents  delivery  charges.  Held,  that  defend- 
ant was  the  agent  of  the  seller,  and  that  such 
facts  constituted  a  sale  in  violation  of  law  at 
the  place  of  prosecutor's  residence;  the  sale 
not  being  complete  until  delivery  at  prosecutor's 
residence. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uquon,  Cent  Dig.  {  182;   Dec  Dig.  {  147.*] 

8.  INTOXIOATIRO    LlQUOBS    ((    167*)— Princi 
PAL  AND  A0CES80BIES— Misdemeanors. 
An  illegal  sale  of  liquor  is  a  misdemeanor, 
and  all  persons  engaged  tnerein  may  be  Indicted 
as  principals  under  ue  rule  that  the  law  know* 
no  accessories  in  cases  of  misdemeanors. 

[E2d.  Note.— For  other  cases,  see  Intozicatlnf 
Uguors,  Cent  Dig.  H  182,  183;  Dec.  Dig.  | 
167.*] 

Appeal  from  Circuit  Conrt,  Howard  Coun- 
ty;  Li.  J.  Kirkpatrick,  Judge. 

William  Merrill  was  convicted  of  unlaw- 
fully selling  Intoxicating  liquors,  and  he  ap- 
peals.   Affirmed. 

Herron  &  Byera,  for  appellant  Jas.  A. 
Bingham,  A.  O.  Manning,  B.  M.  White,  A.  Q. 
Cavins,  and  Wm.  H.  Thompson,  for  the  State. 


MTBRS,  O.  J.  Appellant  was  Indicted, 
tried,  and  convicted  upon  an  indictment  in 
six  cqunts,  under  section  8337,  Bums'  Ann. 
St  1908.  The  first  charged  an  unlawful  sale 
to  Angelo  Martello  of  21  pin^  of  beer,  de- 
fendant not  having  a  license.  The  second 
charged  the  unlawful  operation  of  a  place 
where  intoxicating  liquors  were  sold  without 
a  license.  The  third  charged  the  unlawful 
operation  of  a  place  where  intoxicating  liq- 
uors were  given  away  without  a  license. 
The  fourth,  fifth,  and  sixth  that  appellant 
was  unlawfully  found  in  possession  of  21 
pints  of  beer  which  he  had  in  his  possession 
for  the  purpose  of  selling  to  Angelo  Martel- 
lo, he  not  having  a  license.  The  court  found 
him  guilty  generally  of  "the  nnlawful  sale 
of  liquor  as  Charged  in  the  indictment,"  and 
he  was  fined. 

The  error  assigned  is  upon  overruling  his 
motion  for  a  new  triaL  The  Attorney  Gener- 
al challenges  the  jurisdiction  of  this  court 
npon  the  ground  that  prior  to  the  filing  of 
the  transcript  in  this  conrt  no  notice  of  ap- 
peal had  been  given  to  the  prosecuting  attor- 
ney, and  no  waiver  filed,  or  appearance  en- 
tered. The  Judgment  was  rendered  Febru- 
ary 18,  1910,  the  transcript  was  filed  in  this 
court  March  81,  1910.    Appellant's  brief  was 


filed  March  81, 1910,  and  appellee's  brief  was 
filed  July .  15,  1910,  in  which  the  point  was 
raised  as  to  want  of  jurlBdIction,  and  on  Ju- 
ly 29,  1910,  appellant  notified  the  prosecut- 
ing attorney  of  the  appeal  and  filed  proof  of 
such  notice  in  the  office  of  the  clerk  of  this 
court  July  80,  1910.  This  is  held  to  be  such 
a  compliance  with  the  statute  as  to  confer 
Jurisdiction.  State  t.  Sutherlln,  165  lad. 
339,  75  N.  B.  642;  Beggs  v.  State,  122  Ind. 
64,  28  N.  B.  693.  AppeUanfs  claim  of  error 
is  that  the  finding  is  contrary  to  law,  in  that 
the  evidence  does  not  show  a  sale  by  appel- 
lant It  is  disclosed  by  the  evidence  that 
prior  to  a  local  option  election,  and  whilst 
saloons  were  in  operation  in  Howard  count 
ty,  Edward  Weiser  kept  a  bottling  honB» 
in  Kokomo  and  was  agent  for  the  bot- 
tling, and  sale  of  the  Terre  Haute  Brewing 
Company's  beer,  and  appellant  had  for  a 
number  of  years  been  employed  by  Weiser 
in  the  delivery  of  beer  with  Welser's  hors- 
es and  wagons  or  those  of  the  Terre  Haute 
Brewing  Company,  and,  after  the  opera- 
tion of  saloons  was  suBi)ended  in  that  coun- 
ty, appellant  kept  the  horses  and  wagons 
in  the  same  bam.  He  claimed  that  he 
had  the  use  of  the  horses  and  wagons  for 
caring  for  the  horses.  When  not  employed  in 
delivering  beer,  he  was  employed  by  one  person 
in  delivering  coal  in  the  same  wagon  in  which 
he  delivered  beer,  and  was  engaged  more  or 
less  in  delivering  beer  shipped  by  Donnelly 
after  the  saloons  were  suspended  in  Howard 
county,  and  collecting  and  removing  the  emp- 
ties. 

The  prosecuting  witness  testified:  That 
about  a  week  prior  to  December  24, 1909,  he 
asked  the  Weiser  boys,  of  whom  he  had  been 
accustomed  to  get  beer — there  were  two  of 
the  Weisers — whether  there  was  any  way  he 
could  get  beer,  and  was  told  they  could  not 
furnish  It  Shortly  thereafter  he  received  a 
circular  through  the  mall,  and  with  it  a  postal 
card,  as  he  called  it,  upon  which  he  was  in- 
formed that  if  he  would  sign  the  card  and 
put  $2  in  the  Inclosed  envelope,  and  mall  it 
back,  he  would  receive  a  case  of  beer.  He 
did  not  know  the  parties  to  whom  the  card 
was  sent,  but  he  signed  the  card,  and  inclos- 
ed $2  as  directed,  and  received  a  case  of  beer 
at  his  house  between  7  and  8  o'clock  a.  m., 
delivered  there  by  appellant,  who  was  paid 
15  cents  by  the  witness'  wife  in  his  absence. 
That  the  witness  did  not  know  the  beer  wss 
at  the  station,  and  did  not  order  its  delivery 
by  appellant,  though  appellant  had  thereto- 
fore si)oken  to  him  in  regard  to  deliveries 
generally  of  shipments  to  him.  This  was 
supplemented  by  the  testimony  of  Maurlcs 
Donnelly:  That  he  was  a  licensed  saloon 
keeper  of  Marlon  county,  Ind.,  and  was  a 
general  agent  of  the  Terre  Haute  Brewing. 
Company.  That  he  had  never  seen  appellant, 
or  engaged  him  to  deliver  beer,  but  had  ob- 
tained his  name  from  Mr.  Bdward  Weiser, 
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whom  he  had  known  for  a  number  of  yean. 
He  was  shown  a  blank  order  In  the  follow- 
ing form  and  terms:  "Indianapolis,  Ind. 
Maurice  Donnelly,  licensed  Llqnor  Dealer, 
131  N.  Pennsylvania  St.,  Indianapolis,  Ind. 

Please  deliver  to  my  address  dozen 

large   bottles   Terre    Haute    Brewing    C!o.'b 

Beer, dozen  small  bottles  Terre  Haute 

Brewing  Co.'8   Beer.     Name.    . 


Address. 


Orders  will  be  filled 


only  at  Llciensed  Liquor  House,  131  N.  Penn- 
sylvania St,  Indianapolis,  Ind.,  and  will  not 
become  binding  until  accepted  by  the  above 
named  dealer."  This  he  said  he  had  sent  to 
persons  whose  names  were  sent  In  from 
agencies  as  the  form  of  order  blank.  The 
exact  filling  of  blanks  in  the  order  used  in 
this  case  is  not  shown.  That  be  had  made 
a  shipment  of  beer  to  Kokomo  consigned  to 
appellant  December  23,  1909.  Appellant's 
name  was  on  the  cases,  and  the  name  also 
of  the  person  to  whom  the  case  was  to  be 
delivered.  The  waybill  was  for  a  consign- 
ment of  43  cases  of  bottled  beer,  Mt  barrel 
of  beer  and  ^  barrel  of  beer,  all  consigned  to 
appellant  in  one  shipment.  The  freight  on 
the  43  cases  was  $5.81  and  on  the  barrel  beer 
48  cents  and  was  prepaid.  There  was  no 
bill  of  lading.  The  witness  testified:  That 
the  fre^ht  was  added  to  the  price  at  which 
the  beer  was  sold  If  delivered  at  his  place, 
and  he  paid  the  freight  on  shipment  He 
could  not  recall  the  name  Martello  to  whom 
the  sale  was  alleged  to  have  been  made. 
That  the  empty  bottles  and  cases  were  ship- 
ped back  to  him  without  any  arrangement 
with  appellant  to  collect  and  return  them, 
other  than  request  to  the  parties  for  the  re- 
tnm  of  the  empties  or  they  would  be  charg- 
ed with  them ;  could  not  say  whether  he  bad 
received  a  list  from  Welser  or  not  Appel- 
lant testified  that  he  delivered  the  beer  to 
Martello  December  24th  which  'he  had  got- 
ten at  the  railway  station,  shipped  by  Don- 
nelly; that  he  also  delivered  some  40  other 
cases  of  beer  to  a  number  of  other  persons 
that  day;  that  In  light  work  he  used  the 
light  wagon  of  Weiser,  and  in  heavy  work  he 
used  the  Terre  Haute  Brewing  Company's 
wagon;  that  he  took  care  of  the  horses  for 
their  use,  and  the  use  of  the  wagons;  he 
worked  at  delivering  coal  and  delivering 
beer  that  was  shipped  from  Indianapolis; 
that  he  was  supposed  to  deliver  the  beer  and 
take  the  empties  out  of  the  way  for  15  cents, 
but  had  no  contract  with  Martello  or  Mrs. 
Bnc^ish,  for  whom  he  had  a  shipment  at  the 
same  time,  but  could  not  give  the  names  of 
those  to  whom  the  other  cases  were  delivered 
by  him  except  two,  those  were  the  ones 
found  by  the  officers;  that  they  were  cus- 
tomers of  Weiser's  and  had  been  for  some 
time;  that  he  took  chances  on  the  parties 
paying  him  when  he  delivered  beer;  he  was 
not  doing  a  gener.iI  drayage  businesa.  There 
was  evidence  by  him  before  the  grand  Jury 


that  Weiser  had  told  him  to  take'Qie  empties 
to  the  railway  station.  On  the  morning  of 
December  24th,  one  of  the  Weiser  boys  was 
with  appellant  at  the  frelghthouse,  and  Weis- 
er had  a  paper  from  which  he  appeared  to  l>e 
checking  off  the  cases  as  appellant  placed 
them  around  in  different  places.  It  Is  sig- 
nificant that  the  Weisers  did  not  testis  In 
the  cause,  and  there  is  no  evidence  that 
there  was  no  arrangement  between  them  and 
the  vendor. 

From  these  facts  we  are  asked  to  reverse 
the  Judgment.  It  is  not  shown  that  Weiser 
had  not  directed  the  delivery  of  the  beer, 
or  the  return  of  the  empties,  and  the  trial 
court  might  reasonably  infer  from  the  evi- 
dence that  Weiser  or  appellant  or  both  were 
agents  of  the  vendor,  and  that  sale  was  con- 
summated by  the  delivery  in  Howard  coun- 
'tj.  The  order  blank  itself  directs  a  deliv- 
ery at  the  prosecuting  witness'  address.  The 
order  was  one  prepared  and  sent  out  to 
prospective  customers  by  tfye  shipper,  and 
on  its  face  is  an  undertaking  to  deliver  at 
the  witness'  address.  The  fact  that  appel- 
lant charged  and  received  15  cents  for  Its 
delivery  was  wholly  voluntary  on  the  part 
of  the  prosecuting  witness.  He  was  enti- 
tled to  have  it  delivered  at  his  address,  and 
the  delivery  was  a  necessary  part  of  the 
sale.  The  prosecuting  witness  could  not 
have  gone  to  the  station  and  gotten  the  beer, 
for  it  was  consigned  to  appellant,  and  with- 
out an  order  from  appellant,  it  could  not 
have  been  delivered  to  the  prosecuting  wit- 
ness. '  There  was  certainly  no  authority  for 
the  carrier  delivering  to  any  one  than  appel- 
lant, which  distinguishes  the  cases  of  deliv- 
ery to  a  carrier  consigned  to  named  persons. 
Gates  v.  Chicago,  etc.,  Co.,  42  Neb.  879,  60  N. 
W.  683  (1894) ;  Union  Paa  Ry.  Co.  v.  Johnson, 
45  Neb.  57,  68  N.  W.  144,  60  Am.  St  Rep. 
640  (1895).  As  between  the  consignor  and 
the  consignee,  the  consignment  in  care  of 
a  third  person,  and  in  the  absence  of  known 
limitations,  confers  upon  the  third  person 
the  right  to  receive  the  goods,  and  ordina- 
rily constitutes  him  the  person  to  whom  to 
make  delivery,  and  this  circumstance  may  be 
taken  Into  account  in  determining  whether 
the  third  person  is  in  law  the  agent  of  the 
shipper  or  of  the  consignee.  Commonwealth 
T.  People's  Express  Co.  (Mass.)  88  N.  E.  420 
(1908).  Here  the  consignment  is  to  appel- 
lant, practically  a  consignment  to  the  ven- 
dor himself.  The  only  direction  or  limita- 
tion is  the  indication  by  the  direction  on  the  . 
cases  to  whom  delivery  should  be  made  by 
him.  The  case  of  Commonwealth  v.  Burgett, 
136  Mass.  450  (1884),  Is  strongly  in  point  to 
the  proposition  that  the  undertaking  of  the 
vendor  was  to  deliver  the  beer,  and  that 
unless  or  nntll  its  delivery,  the  order  was 
not  filled,  and  the  vendor  was  not  entitled  to 
retain  the  money.  See,  also,  Berger  v.  State, 
50  Aik.  20,  6  8.  W.  15  (1887);  Ciommonwealth 
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y.  GreenAeld,  121  ISass.  40;  Suit  ▼.  Wood- 
ball,  113  Mass.  391;  State  t.  Ba^serman,  64 
Conn.  88,  6  AtL  185;  Benjamin  on  Sales, 
87,  145.  The  place  of  sale  la  the  place  where 
the  sale  la  completed  by  delivery.  Donn  t. 
State,  82  Ga.  27,  8  S.  B.  806,  8  L.  R.  A.  199 ; 
DoBter  v.  State,  93  Ga.  43,  18  S.  B.  997.  The 
cases  of  Harding  t.  State,  65  Neb.  238,  91 
N.  W.  194,  and  State-  v.  Calms,  64  Kan.  782, 
68  Pa&  621,  68  L.  R.  A.  6?,  are  not  in  point, 
for  in  each  of  tbose  cases  consignment  was 
made  through  a  common  carrier  to  the  par- 
chaser.  United  States  v.  Lackey  (D.  C.)  120 
Fed.  577,  it  most  be  admitted  lends  sup- 
port to  appellant's  contention.  There  la  this 
distinction,  ho-wever,  that  Iiackey  was  not 
a  common  carrier,  but  a  market  gardner; 
which  it  seems  to  us  distinguishes  him  from 
the  case  of  delivery  to  a  common  carrier 
who  is  obligated  to  carry  npon  payment  of 
the  costs  of  carriage,  and  impresses  us  with 
the  conviction  that  the  case  shows  a  case  of 
agency  and  sale  in  Roanoke,  to  the  extent 
that  we  cannol  follow  it  Besides,  it  is 
against  the  weight  of  authority.  Appellant 
was  not  a  common  carrier.  He  was  not 
a  general  delivery  man.  When  not  deliver- 
ing beer,  he  was  employed  by  one  person 
In  delivering  coal.  The  court  below  may 
reasonably  have  supposed  that  the  attempt 
was  to  do  indirectly  what  could  not  be  done 
directly,  and  was  to  defeat  the  object  and 
purpose  of  the  law,  and  that  appellant  was 
the  agent  of  the  vendor.  Mason  t.  State, 
170  Ind.  195,  83  N.  E.  613;  Government  B. 
&  Lu,  etc.,  V.  Denny,  154  Ind.  261,  55  N.  B. 
757.  Suppose  that  before  delivery  to  the 
vendee  the  vendor  bad  concluded  that  this 
act  was  a  violation  of  the  statute,  and  had 
directed  appellant  not  to  deliver,  could  it 
be  contended  -that  the  prosecuting  witness 
had  such  title  that  he  could  recover  the 
beer.  The  statute  expressly  provides  con- 
trary to  the  common-law  rule  that  sale  of 
Intoxicating  liquors  shipped  O.  O.  D.  shall 
be  deemed  sales  at  the  place  where  the  mon- 
ey is  paid  or  the  goods  delivered.  Bums' 
Ann.  St  1906,  8  8347.  Under  this  section, 
delivery  through  the  carrier  and  collection  by 
it  would  constitute  an  ofTense.  Much  more 
must  this  be  so  under  a  consignment  not  to 
the  purchaser,  but  to  a  third  person  with  at 
least  implied  direction  to  deliver,  and,  if  the 
delivery  constitutes  a  sale  in  the  one  case,  it 
is  difficult  to  see  wherein  it  Is  not  a  sale  at 
least  by  impIicaUon  In  the  other,  where  there 
are  reasonable  grounds  of  Inference  of  agen- 
cy of  appellant  In  reviewing  the  sufficiency 
of  the  evidence  to  sustain  a  conviction,  the 
Supreme  Court  will  only  give  consideration 
to  the  evidence  most  favorable  to  the  state. 
This  Is  for  the  reason  that  it  was  neces- 
sarily upon  such  evidence  that  the  court 
below  whose  province  it  was  to  make  all 
reasonable  inferences  relied  in  a  finding  of 
guUty.    Wilson  V.  Stote  (1910;  No.  21,677,  at 


this  term)  98  N.  E.  609;  Sdwndel  r.  Stat^ 
93  N.  B.  67  (1910).  The  offense  dtarged  la 
a  misdemeanor,  and  all  who  aid  or  ab^ 
or  assist  in  i)erpetration  of  tbe  offense  ai» 
equally  guilty,  and  may  be  indicted  as  prin- 
cipals. The  law  knowa  no  acce^tiories  in 
cases  of  misdemeanors.  Stcatton  t.  States 
45  Ind.  4G8;  Lay  v.  State,  12  Ind.  Am>.  86^ 
39  N.  B.  768;  Bonds  v.  State,  130  Ala.  117, 
30  South.  427;  Bwbank's  Criminal  Law,  360. 

The  statute  prohibits  the  sale  by  direction 
or  indirection.  It  seems  to  ns  that  the  court 
might  reasonably  infer  from  the  evideno» 
that  appellant  was  tbe  agent  of  tbe  vendor, 
and  that  tJie  sale  was  intended  to  be  made, 
and  was  made,  In  Howard  county,  and,  in 
order  to  reverse  the  Judgment  we  would 
be  comp^ed  to  substitute  our  inference  for 
that  of  the  court  on  a  matter  of  fact,  or  at 
least  of  mixed  fact  and  law. 

We  cannot  say  that  error  Is  sbown,  anA 
the  Judgment  is  affirmed. 


(176  Ind.  my 

DONMBLIiT  V.  STATBL    (No.  21,726.) 
(Supreme  Court  of  Indiana.    Feb.  2,  1911J 

Appeal  from  Circuit  Court,  Howard  Oonniy; 
Lex.  J.  Kirkpatrick,  Judge. 

Maurice  Donnelly  was  convicted  of  illegally 
selling  liquor,  and  he  appeals.    Affirmed. 

Blaeklidge,  Wolf  &  Barnes,  for  appellant, 
Jas.  Bingham,  A.  O.  Manning.  Alex.  O.  Cavins, 
Bdw.  Wuite,  and  Wm.  H.  Thompson,  for  th* 
State. 

MTBRS,  0.  7.  Appellant  was  indicted  at  the 
same  time  and  under  a  like  Indictment  as  in 
the  case  of  Merrill  v.  State  (at  this  term)  93  N. 
E.  837,  and  the  facts  disclosed  and  the  qnestiona 
presented  are  practically  the  same. 

Appellant's  testimony  in  this  case  it  elab- 
orated somewhat  beyond  bis  testimony  in  the 
former,  especially  with  respect  to  not  havinff 
employed  Merrill,  or  agreed  to  pay  him  any- 
thing, or  having  paid  bim  anything,  and  that  h» 
had  no  relation  with  Bd.  Weiser  at  any-  time, 
and  no  interest  in  the  bottling  works,  or  th» 
business  there,  in  this  case,  as  in  that  He  tes- 
tified that  through  his  bookkeeper  he  had  had 
inquiry  made  "as  to  who  would  be  a  responsible- 
diayman  to  ship  beer  to,"  and  that  Mr.  Weiser 
had  recommended  MerrilL  and  that  he  was  in- 
terested In  seeing  that  tne  beer  was  properly 
taken  care  of,  and  that  it  got  to  the  proper 
parties  in  Kokomo,  that  he  was  interested  in 
seeing  that  the  empty  cases  got  l>ack.  Metrill 
was  not  a  witness  In  this  case,  neither  were  the 
Weisers.  No  different  reasons  are  urged  from 
tbose  in  the  Merrill  Case,  and  we  see  no  reason 
to  depart  from  the  opinion  in  that  case,  and  the 
judgment  is  affirmed. 


(48  Ind.  Apik.  «*> 

CHICAGO,  L  *  L.  RT.  CO.  T.  NEWKIRK 

(No.  6,748.)* 
(Appellate  Conrt  of  Indiana.     Feb.  8,  1911) 

1.  Appeai.  and  Ebbob  (S  757*)— Bbofs— Dk- 
RCTS — Effects  . 

Where,  on  appeal  to  the  Appellate  Court, 
the  brief  fails  to  comply  with  role  22  of  that 
court  (55  N.  B.  v).  In  that  It  does  not  state  how 
the  Issues  were  decided  and  what  the  judgment 
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or  decree  was,  the  errors  relied  on  for  reversal, 
or,  under  a  separate  heading  of  each  error  relied 
on,  separately  nambered  propositions  or  points, 
stated  concisely,  and  without  argnment  or  elab- 
oration, together  with  the  authorities  relied  on 
in  support  of  them,  no  question  is  raised  for  deci- 
sion, and  the  appeal  should  he  dismissed. 

[Bd.  Note.— S"or  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3092;  Dec  Dig.  i  757.*] 

£  Appeai.  and  Bbbob  (J  756*)— Bbief— Req- 
uisites. 

The  brief  on  appeal  mnst  b4  ao  prepared 
that  all  the  questions  presented  by  the  assign- 
ment of  error  can  be  determined  by  the  Ap- 
pellate Oourt  from  an  examination  of  the  briefs 
without  looking  at  the  record. 

[Ed.  Mote.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3081;  Dec  Dig.  {  756.*] 

Appeal  from  Circuit  Court,  Lawrence  Comi- 
ty; S.  B.  Lowe,  Judge. 

Action  by  Jamee  Newklrk  against  the 
Chicago,  IndianapoliB  &  LouisTille  Railway 
Company.  From  a  Judgment  In  favor  of 
plaintiff,  defendant  appeals.  Appeal  dis- 
missed. 

E.  C.  Field,  H.  R.  Eurrie,  and  Brooks  & 
Brooks,  for  appellant  Rufus  H.  East,  for 
appellee. 

PER  CURIAM.  This  Is  an  appeal  from 
a  Judgment  rendered  by  the  lAwrence  cir- 
cuit court.  Appellee  asks  that  the  appeal 
be  dismissed,  for  the  reason  that  the  brief 
lUed  by  the  appellant  Is  Insufficient,  under 
rule  22  of  this  court  (65  N.  B.  v),  to  raise 
any  question  for  decision- 

The  brief  filed  by  appellant  fails  In  several 
particulars  to  comply  with  rule  22.  -It  does 
not  state  (1)  how  the  Issues  were  decided 
and  what  the  Judgment  or  decree  was;  (2) 
the  errors  relied  upon  for  reversal;  or  (3) 
under  a  separate  heading  of  each  error  re- 
lied on,  separately  numbered  propositions  or 
points,  stated  concisely  and  without  argu- 
ment or  elaboration,  together  with  the  au- 
thorities relied  upon  In  support  of  them. 
This  court  has  held  that  a  brief  which  falls 
In  these  respects  to  comply  with  the  rules 
raises  no  question  for  decision  and  that 
the  appeal  in  such  case  should  be  dismissed. 
Miller  V.  Collier  et  al.,  35  Ind.  App.  176,  73 
V.  E.  925.  It  has  been  held  by  the  Supreme 
Court  of  this  state  that  the  briefs  must  be 
flo  prepared  that  all  the  questions  presented 
by  the  assignment  of  error  can  be  deter- 
mined by  this  court  from  an  examination 
of  the  briefs  without  looking  at  the  record. 
American  Food  Co.  v.  Halstead,  165  Ind.  633, 
76  N.  B.  251;  Chicago,  etc,  Railway  Co. 
T.  Wysor  Land  Co.,  163  Ind.  288,  294,  69 
N.  B.  646;  M.  S.  Huey  Co.  v.  Johnston,  164 
Ind.  489,  73  N.  B.  996;  Albaugh  Broa  v.  Do- 
ver &  Co.,  90  N.  B-  908 ;  Hall  v.  McDonald, 
171  Ind.  9,  85  N.  B.  707;  Chicago  Terminal, 
etc.,  Co.  T  Walton.  165  Ind.  253,  74  N.  B. 
1090. 

In  this  case  the  court  would  be  required 
to   refer  to  the  record   to   ascertain   what 


errors  are  relied  upon  for  reversal.  There 
is  no  statement  In  the  brief  as  to  the  errors 
relied  upon,  and  the  assignment  of  error 
is  not  copied  into  the  brief.  The  proposi- 
tions and  authorities  are  not  arranged  under 
s^^parnte  headings  of  each  error  relied  upon, 
and  there  is  absolutely  no  way  to  determine 
the  errors  relied  on,  without  resort  to  the 
record,  except  as  they  can  be  inferred  from 
the  argument  or  other  parts  of  the  brief. 
The  rules  of  this  court  cannot  be  enforced 
in  one  case  and  ignored  In  another.  The^ 
should  be  either  uniformly  enforced,  or  uni- 
formly Ignored,  so  that  the  profession  may 
not  be  in  uncertainty  as  to  the  p<»ltlon  ot 
the  court 

The  appeal  in  this  case  is  dismissed,  at  fba 
cost  of  the  appellant 


(«T  Ind.  App.  U3) 

HODSON  T.  GREAT  CAMP,  KNIGHTS  OP 

THE  MODERN  MACC-ABEES. 

(No.  6,889.) 

(Appellate  Court   ot  Indiana,  Division  Vo.  1. 

Feb.  8,  1911.) 

1.  Insubarck  ({  819*)— Mutual  Benefit  In- 
BUBAI7CB  —  Defbrbeb— SniciDE— SumciiN- 
OT  OF  Evidence. 

Where  suicide  ia  alleged  as  a  defense  to 
an  action  on  a  mutual  benefit  certificate,  the 
burden  is  on  the  insurance  company  to  establish 
the  same,  not  by  evidence  sufficient;  to  establish 
a  prima  facie  case  only,  hut  by  such  proof  as 
wonld  withstand  and  oveithrow  all  tJie  evidence 
to  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Insoranoak 
Cent  Dig.  {  20O7;   Dec  Dig.  \  819.*] 

2.  INBUBANOE  (I  825*)— DefBitbes— SuidDi^- 
Cause  of  Death. 

Where,  in  an  action  on  a  benefit  certificate, 
defendant  pleaded  suicide  aa  a  defense,  and  the 
cause  of  death  was  directly  in  issue,  on  which 
the  evidence  was  conflicting  and  warranted  dif- 
ferent inferences,  it  could  not  be  determined  by 
a  presumption  of  law,  but  mnst  be  determined 
as  an  inference  of  fact  by  the  Jury. 
.  [Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  f  2009;    Dec.  Dig.  {  825.*] 

Appeal  from  Circuit  Court,  St  Joseph 
County;    Walter  A.  Ftmk,  Judge. 

Action  by  Anna  M.  Hodson  against  tha 
Great  Camp,  Knights  of  the  Modem  Macca- 
bees. Judgment  for  defendant,  and  plaintiff 
ap3;>ea]fl.    Reversed,  with  Instroctlona. 

Jos.  B.  Talbot  and  Talbot  &  Talbot,  for 
appellant  J.  B.  Mcllwaln,  Daniel  Pyle,  and 
Anderson,  Parker  &  CrablU,  for  appellee. 

MYERS,  C.  J.  The  appellant  appeals  from 
a  Judgment  rendered  on  a  verdict  by  the  Jury 
returned  at  the  direction  of  the  court  The 
overruling  of  appellant's  motion  for  a  new 
trial  is  assigned  as  error.  Under  this  error 
we  are  called  upon  to  review  the  action  of 
the  court  in  giving  to  the  Jury  a  peremptory 
Instruction  to  find  for  the  appellee. 

The  complaint  in  this  action  was  founded 
upon  a  benefit  certificate  issued  by  the  ap- 
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pellee,  certifying  that  one  William  K.  Hod- 
son  had  been  regnlarly  admitted  as  a  mem- 
ber of  the  appellee,  and  entitled  to  all  the 
rights,  benefits,  and  privileges  of  such  mem- 
bership; and  at  his  death  one  assessment 
on  the  membership,  not  exceeding  the  sum  of 
$2,000,  will  be  paid  as  a  benefit  to  Annie 
Mulligan  Hodson,  his  wife.  The  complaint 
shows  that  on  February  14,  1904,  said  Wll- 
Uam  K.  Hodson  died,  and  that  proofs  of 
death  were  furnished  to  the  appellee.  Ap- 
pellant la  the  beneSclary  named  In  said 
certificate. 

Appellee  answered  In  three  paragrraphs. 
The  first  was  a  general  denial.  The  sec- 
ond and  third,  In  so  far  as  the  facts  are  ma- 
terial to  the  questions  here  presented,  in 
substance,  aver  that  the  laws  of  appellee^ 
together  with  the  certificate  of  membership, 
formed  the  basis  of  the'  contract  for  bene- 
ficial membership,  and  that  said  laws,  in 
force  at  the  time  of  issuing,  said  certificate, 
provided.  In  substance,  that  no  benefit  shall 
be  paid  under  said  certificate  In  case  the 
said  member  shall  come  to  his  death  from 
suicide  within  five  years  after  his  admission 
to  life  benefit  membership.  And  in  all  cas- 
es where  death  results  from  suicide  within 
five  years  after  the  admission  to  life  bene- 
fit membership,  whether  the  member  Is 
sane  or  insane  at  the  time  of  death,  the  ben- 
eficiary of  the  member  shall  only  be  paid 
the  amount  of  money  which  the  member  has 
paid  in  the  life  benefit  fund.  That  said 
William  K.  Hodson  came  to  his  death  from 
suicide  within  one  year  after  becoming  a 
member.  Appellant  replied  to  said  afilrma- 
tive  paragraphs  of  answer,  first,  by  a  gen- 
eral denial,  and  by  two  additional  para- 
graphs, each  alleging  facts  tending  to  show 
that  the  deceased's  death  was  accidental. 

The  certificate  was  .the  foundation  of  the 
action,  and  the  laws  of  appellee  were  made 
a  part  of  the  certificate  by  reference  only. 
From  a  careful  examination  of  the  evidence 
In  the  record  before  us.  It  is  clear  that  the 
only  issuable  fact  about  which  there  was 
any  dispute  at  the  trial  was  whether  the 
deceased  committed  suicide.  This  issue  was 
tendered  by  the  second  and  third  paragraphs 
of  answer.  The  burden  was  upon  the  ap- 
pellee to  establish  this  issue  to  the  satis- 
faction of  the  Jury  by  a  preponderance  of 
the  evidence,  and  this  appellee  was  required 
to  do,  not  by  a  prima  facie  case  alone,  but 
by  sndi  proof  as  would  withstand  and  over- 
throw all  of  the  evidence  to  the  contrary. 
Travelers'  Ins.  Oo.  v.  Nitterhouse,  11  Ind. 
App.  156,  38  N.  B.  1110;  Modem  Woodmen 
of  America  t.  Cralger  (Sup.)  92  N.  B.  113; 
Bale  V.  Life  Indemnity,  etc.,  Co.,  61  Minn. 
516,  63  N.  W.  1108.  52  Am.  St  Rep.  616. 
"The  statements  In  the  proof  of  death,  ei- 
ther of  facts  or  of  opinion,  are  not  condn- 
aive."  Travelenf  Ins.  Co.  v.  Nitterhouse, 
•apra. 

White  tiu  evidence  in   this  case  tends 


strongly  to  support  the  theory  that  the  de- 
ceased committed  suicide,  yet  there  is  evi- 
dence from  which  a  contracy  inference  of 
this  fact  might  be  drawn.  Therefore,  as 
said  In  the  case  of  Modem  Woodmen  of 
America  v.  Cralger,  supra:  "In  determining 
the  charge  of  suicide,  the  jury  may  properly 
consider  the  facts  and  circumstances  bearing 
upon  that  question  given  in  evidence  in  the 
light  of  their  common  knowledge  and  experi- 
ence that  mankind  instinctively  love  life  and 
generally  shun  death,  although  occasionally 
men,  both  sane  and  insane,  take  their  own 
lives.  The  cause  of  death  was  directly 
In  issue  in  this  case  to  be  decided  not  by  a 
presumption  of  law,  but  as  an  inference  of 
fact  by  the  jnry,  in  the  same  manner  as  oth- 
er facts  are  determined  in  civil  actions." 
Equitable  Life  Ins.  Co.  r.  Hebert,  37  Ind. 
App.  373,  76  N.  B.  1023,  117  Am.  St  Bep. 
324;  Hale  v.  Life  Indemnity,  etc.,  Co.,  supra. 

In  the  case  of  Sovereign  Camp,  etc.,  t. 
Haller,  30  Ind.  App.  450,  66  N.  B.  186,  this 
court  was  strongly  persuaded  by  the  evi- 
dence to  conclude  that  the  insured  commit- 
ted suicide,  but  the  question  being  one  of 
fact  held  there  was  no  error  in  submitting 
the  question  to  the  Jury,  and  cited  a  num- 
ber of  cases  in  which  that  question  was  in 
issue  and  seemed  to  be  reasonably  well  es- 
tablished; yet  in  each  case  the  question  was 
left  to  the  Jury.  In  addition  to  the  cases 
there  cited,  see  Sargent  v.  Home  Benefit  As- 
sociation (O.  0.)  85  Fed.  711;  Treat  v.  Mer- 
chants' Life  Association,  198  lU.  431,  64 
K.  B.  992;  Mtna.  Life  Ins.  Co.  v.  Kaiser, 
115  Ky.  639,  74  S.  W.  203,  24  Kjy.  Law 
R^.  2454;  Washburn  t.  National  Accld«it 
Society,  10  N.  Y.  Supp.  366.1 

The  court  in  the  case  of  Northwestern, 
etc.,  Co.  V.  Hazelett  106  Ind.  212,  4  N.  B. 
582,  65  Am.  Bep.  192,  in  speaking  of  the 
efTect  of  a  clause  in  a  policy  protecting  tlie 
company  against  loss  in  case  of  the  sussur- 
ed's  self  destruction,  whether  sane  or  insane, 
said:  "Such  a  clause  has,  however,  no  ap- 
plication to  a  case  In  which  death  resulted 
by  accident  or  without  intention  or  expecta- 
tion, even  though  it  was  caused  by  the  hand 
of  the  assured.  Death  resulting  from  ac- 
cident or  from  an  act  which  at  the  time  it 
was  entered  upon  or  engaged  in  was  not 
expected  or  Intended  to  produce  that  result 
cannot  be  said  to  be  within  the  meaning 
of  the  policy." 

The  question  whether  the  assured  commit- 
ted suicide  was  one  depending  upon  the  in- 
ferences to  be  drawn  from  the  evidence  and 
facts  proved.  The  court  by  the  instruction 
given,  determined  as  a  matter  of  law  that 
the  appellee  had  established  the  fact  as  to 
which  it  has  the  burden.  This  the  court  was 
without  authority  to  do,  if  there  was  any  con- 
flicting evidence,  however  slight  open  the 
point  in  issue  (Jacobs  v.  Jolley,  29  Ind.  App. 
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25,  62  N.  E.  1028);  and  It  wUI  not  do  to  say 
that  the  instruction  was  hartoless  because 
a  right  result  was  reached  (Haughton  v. 
.Etna  Life  Ins.  Co.,  165  Ind.  32,  73  N.  B. 
592,  74  N.  E.  613).  For  as  said  in  the  last 
case  cited:  "We  must  assume  that  the  Jury, 
In  the  faithful  discharge  of  its  duty,  would 
have  found  the  facts  according  to  the  weight 
of  testimony;  but  such  a  sufficiency  of  evi- 
dence as  ought  to  satisfy  the  Jury,  or  the 
circumstances  that  it  was  in  part  nncon- 
tradicted  will  not,  in  our  opinion,  authorize 
a  court  to  direct  the  jury  tliat  it  proves  the 
fact  in  controversy.  When  the  Judgment  of 
the  judge  upon  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict  Is  invoked  by 
a  motion  for  a  new  trial,  then  it  becomes 
liis  duty,  under  the  law,  to  weigh  the  evi- 
dence for  himself,  and  either  to  confirm  or 
overthrow  the  conclusion  of  the  jury  as  in 
hla  opinion  the  preponderance  of  the  evi- 
dence may  require.  But  until  such  time  as 
the  matter  may  thus  be  brought  before  him, 
the  duty  of  weighing  the  evidence  must  be 
left  with  the  Jury,  where  the  law  has  plac- 
ed if ' 

The  record  before  us  does  not  present  a 
case  which  authorized  the  court  to  give  a 
peremptory  Instruction  in  favor  of  appellee. 
The  giving  of  the  instruction  invaded  the 
province  of  the  Jury,  and  was  therefore  er- 
roneous. Indianapolis  Street  R.  Co.  v.  Coy- 
ner,  39  Ind.  App.  510,  80  N.  B.  168 ;  Stephens 
V.  American  Car,  etc.,  Co.,  38  Ind.  App.  414, 
78  N.  B.  335;  Haughton  v.  iEtna  Life  Ins. 
Co.,  supra,  and  cases  cited. 

Judgment  reversed,  with  instructions  to 
sustain  appellant's  motion  for  a  new  trial. 

m  Ind.  A.  79) 

FIRST   NAT.   BANK   OF   LOOGOOTBB  v. 
VAN   BUKE3N   SCHOOL  TRUSTEE,   DA- 
VIESS COUNTY.     (No.  7,138.) 
(Appellate  Court  of  Indiana,  Division  No.  2. 
Feb.  2,  1911.) 

1.  Rbcobds  (5  14*)— Town  Offickbs— Trus- 
tees—Advisoby  Board — "Public  Record." 

Bums'  Ann.  St.  1908,  |  9590,  provides  that 
the  advisory  boaid  of  a  township  shall  Iceep  a 
record  of  its  proceedinKs  in  a  separate  book  to 
be  famished  by  the  township  trustee,  and  kept 
as  a  part  of  the  records  of  the  township,  and 
remain  in  the  custody  of  the  chairman  of  the 
board;  that  the  board  shall  elect  one  of  its 
members  secretary,  who  shall  record  the  pro- 
ceedings thereof  at  any  meeting  in  full,  nnder 
the  direction  of  the  board,  which  shall  be  signed 
before  the  t)Oard  adjourns.  Held,  that  the  rec- 
ord of  sadi  board  is  a  public  record  in  which 
the  pToceedings  of  the  board  are  required  to  be 
fully  recorded,  and  is  open  to  inspection  to  all 
persons  doing  bnsiness  with  the  township. 

[ESd.  Note. — For  other  cases,  see  Records, 
Cent.  Dig.  if  13-18;   Dec  Dig.  {  14.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6,  p.  5818;   vol.  8,  p.  777a] 

2.  Towns  (i  46*)— Bobbowing  Monet— Emeb- 
GBNCT— Atjthobitt  OF  Advisobt  Boabd. 

Bums'  Ann.  St.  190S,  {  9595,  provides  that 
on  a  special  call  of  the  township  trustee  or  the 


chairman  of  the  advisory  board,  or  a  majority 
of  its  members,  the  boai^  may,  if  a  quorum  is 
present,  by  consent  of  all  the  meml>er8  present, 
determine  whether  an  emergency  exists  for  the 
expenditure  of  any  sums  not  included  in  the  ex- 
isting estimates  and  levy,  and,  in  case  an  emer- 
gency is  found  to  exist,  the  board  by  special 
order  entered  and  signed  on  the  record  may  au- 
thorize the  trustee  to  borrow  a  sum  of  money 
to  be  named  sufficient  to  meet  the  emergency. 
Held,  that  the  borrowing  of  money  to  meet  an 
emergency  not  contained  in  the  existing  esti- 
mate and  levy  must  be  authorized  by  the  ad- 
visory board  and  entered  on  the  board's  record. 
lEd.  Note.— For  oth? r  cases,  see  Towns,  Cent 
Dig.  J  83;  Dec.  Dig.  J  46.»] 

3.  Towns   ({   46*)  — Fiscai,   Maraoeuent  — 
BoBBowiwo    Monet  —  EJmeeoenct  —  Fihd- 

INGS  OT  ADVrSORT  BOABD — RECOBD. 

Under  Bums'  Ann.  St  1908,  §  9590,  re- 
quiring the  advisory  board  of  a  township  to 
elect  a  secretary  who  shall  record  the  proceed- 
ings of  the  board  at  any  meeting  in  full,  the 
board's  record,  in  order  to  Justify  a  loan  under 
section  9595,  must  contain  not  only  a  special 
order  anthorlzing  the  loan,  but  also  a  finding 
that  an  emergency  existed  which  was  not  in- 
cluded In  the  existing  estimate  and  levy. 

[Ed.  Note.— For  other  cases,  see  Towns,  (3ent. 
Dig.  i  83 ;    Dec.  Dig.  i  46.*] 

4.  Towns  (J  50*)- Borbowino  Monet— Pbo- 

CEEDINOa. 

Bums'  Ann.  St  1906,  i  9695,  provides 
that,  in  case  of  an  emergency,  the  advisory 
board  of  a  township  at  a  meeting  at  which  a 
quorum  Is  present  by  consent  of  all  the  mem- 
bers may  determine  that  an  emergency  exists, 
and,  in  case  that  an  emergency  Is  found  to  ex- 
ist, by  special  order  entered  and  signed  on  the 
record  may  authorize  the  tmstee  to  borrow  a 
sum  of  money  named  sufficient  to  meet  the 
emergency.  Held,  that  where  an  order  declar- 
ing an  emergency  and  authorizing  a  townsbip 
trustee  to  borrow  money  was  not  made  nntil 
four  days  after  the  date  of  the  warrant  for  the 
money  borrowed,  and  the  record  was  not  signed 
by  the  advisory  board  nntil  three  days  after  the 
money  was  secured,  so  that  if  the  lender  at 
the  time  of  accepting  the  warrant  and  paying 
the  raone.v  had  examined  the  record  of  the 
board,  it  would  have  shown  no  signed  order  of 
any  kind  authorizing  the  loan,  the  warrant  was 
invalid  and  unenforceable. 

[Ed.  Note.— For  other  cases,  see  Towns,  Cent 
Dig.  S!  87,  88;   Dec.  Dig.  {  50.»] 

6.  Towns    (f    46*)  —  Bobbowinq    Monbt  — 

"Embbgenct." 

The  term  "emertrency,"  as  used  in  Bums* 
Ann.  St  1908,  i  9595,  authorizing  the  borrow- 
ing of  money  to  meet  an  emergency  on  the  au- 
thorization of  the  advisory  board  of  a  town,  is 
an  event  or  occasional  combination  of  circum- 
stances which  calls  for  immediate  action  or 
remedy;  the  word  being  synonymous  with 
"pressing  necessity"  or  "erigency." 

[Ed.  Note. — For  other  cases,  see  Towns,  Cent 
Dig.  8  S3 ;   Dec.  Dig.  {  46.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2361.] 

6.  Towns  ({  46*)— Bobbowino  Monkt— Bxeb- 
qbmot— Vauditt  of  Loan. 

Under  Bums'  Ann.  St  1908,  f  9590,  pro- 
viding that  no  existing  indebtedness  of  a  town- 
ship need  be  paid  until  due,  where  on  January 
4.  1907,  there  was  in  the  tuition  fund  of  defend- 
ant township  $919.03,  and  on  January  27th  fol- 
lowing the  township  received  from  the  county 
treasurer  for  the  credit  of  the  same  fund 
$1,227.27,  and  no  payments  were  made  to  teach- 
ers between  the  4th  and  27th  of  January,  no 
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emergency  existed  on  January  4th,  authorizing 
the  borrowing  of  money  under  section  9595  to 
pay  teachers'  salaries,  thousb  an  emergency 
mixht  arise  at  or  before  the  termination  of  the 
school  term. 

[Ed.  Note. — For  other  cases,  see  Towns,  Cent 
Dig.  (  83;    Dec.  Dig.  i  46.*] 

7.  S0BBOOATIOH  d  23*)— LoAiT'TO  Township 

— INVALIDITT. 

Where  proceedings  taken  by  the  advisory 
board  of  a  township  to  borrow  money  to  meet 
an  alleged  emergency  to  pay  teachers'  salaries 
were  fatally  defective  and  the  court  in  an  action 
on  the  township  warrant  found  no  facts  from 
which  a  conclusion  would  follow,  or  an  inference 
arise,  that  the  tuition  fund  for  which  the 
money  was  borrowed  on  the  day  the  loan  was 
made  waa  insufficient  to  meet  all  demands  then 
due  and  payable  out  of  it,  it  could  not  be  said 
that  the  money  borrowed  waa  paid  on  a  valid 
indebtedness  then  owing  by  the  township,  and 
hence  the  lender  waa  not  entitled  to  subrogation 
to  the  right  of  the  teachers  alleged  to  have  been 
paid  out  of  the  fund  as  against  the  township. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent  Dig.  {{  64-66 ;  Dec  Dig.  i  23.*] 

8.  Towns   (I   46*)  — FiBOAi    IfAiTAOEinEirT— 
BoRBOwiNo  Monet— QuANTtnt  Mebttit. 

Where  the  proceedings  of  the  advisory 
board  of  a  township  were  insufficient  to  author- 
ise the- borrowing  of  money  loaned  by  pJalntlff 
to  meet  an  alleged  emergency,  plaintiff  waa  not 
entitled  to  recover  the  money  so  loaned  on  a 
quantum  meruit,  under  the  rule  that  a  trustee 
who  seeks  to  bind  his  township  must  proceed  as 
provided  by  statute  and  within  the  powers  con- 
ferred thereby,  otherwise  his  contracts  ire  void, 
and  no  subsequent  act  can  estop  the  township 
from  setting  up  their  invalidity. 

[Ed.  Note.— For  other  cases,  see  Towns,  Gent 
Dig.  I  84;   Dec.  Dig.  S  4a*] 

9.  Towns  (|  46*)— Township  Tbitstex»— Au- 

THOBITT— NonCK. 

A  bank  lending  money  to  a  township  trus- 
tee for  the  benefit  of  the  town  was  charged  with 
notice  of  the  extent  of  the  trustee's  authority 
which  would  not  be  enlarged  by  intendment  or 
by  any  strained  construction  of  the  statnte. 

[Ed.  Note.— For  other  cases,  see  Towna,  Cent 
Dig.  Si  83,  84;  Dec.  Dig.  {  4fl.*] 

Appeal  from  Circuit  Court,  Daviess  Cotm- 
ty;  H.  Q.  Honghton,  Judge. 

Action  by  the  First  National  Bank  of  Loo- 
gootee,  Ind.,  against  the  Van  Buren  School 
Trustee,  Daviess  County.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

A.  J.  Padgett  and  Alvln  Padgett,  for  ap- 
pellant B.  T.  Laughlin,  Hastings,  Allen  & 
Bastings,  and  Mattingly  &  Mjen,  for  ap- 
pellee. 


ADAMS,  J.  Action  -by  appellant  against 
appellee  on  a  township  warrant  In  the  words 
and  flgnres  following:  "State  of  Indiana, 
Daviess  Oonnty.  Trustee's  Office  Van  Bnren 
Township.  This  Is  to  certify  that  there  la 
dne  from  this  township  to  the  First  National 
Bank  of  Loogootee,  Indiana,  or  order  four 
hundred  dollars  for  money  received  for  Van 
Bnren  township  to  be  paid  out  of  the  tuition 
funds  with  6  per  cent  per  annum  from  Jan- 
nary  1st,  1907,  payable  at  the  First  National 
Bank  at  Loogootee,  Indiana,  on  or  before  the 


1st  day  of  January,  1908 Na 

Hiram  Simms,  Township  Trustee.  Given 
by  authority  of  the  advisory  board  this  ist 
day  of  Jantery,  1907.  James  Trueblood,  Sec- 
retary. James  Evans,  President  Albert 
Singleton."  The  complaint  was  in  one  para- 
graph, to  which  a  demurrer  was  overruled, 
and  the  cause  put  at  issue  by  answer  in  gen- 
eral denial.  Upon  request  fhe  court  made  a 
special  finding  of  facts,  and  stated  Its  con- 
clusion of  law  thereon. 

Said  finding  discloses  that  on  the  1st  day 
of  January,  1907,  the  members  of  the  ad- 
visory board  of  Van  Buren  school  township, 
elected  In  November,  1906,  went  to  the  home 
of  the  trustee  for  the  purpose  of  organizing 
said  board,  and  for  the  purpose  of  examin- 
ing the  annual  report  of  the  trustee;  that  no 
meeting  was  had  on  said  date,  but  by  agree- 
ment they  were  to  return  on  the  4th  day  of 
January,  1907,  to  the  home  of  said  trustee 
and  organize{  that  no  record  of  such  agrree- 
ment  was  made;  that  on  said  4th  day  of 
January  all  the  members  of  said  advisory 
board  did  meet  at  the  home  of  the  trustee  for 
the  purpose  of  organizing,  and  for  the  pur- 
pose of  examining  the  financial  report  of 
said  trustee  for  the  year  1906;  that  said 
board  did  on  said  date  meet  and  organize 
by  the  election  of  James  Evans  president  and 
James  Trueblood  secretary;  that  no  notice 
of  said  meeting  was  ever  given;  that  at  said 
meeting  the  trustee  orally  reported  to  the  said 
board  that  he  did  not  have  sufficient  funds 
to  pay  the  teachers  of  the  township  for  their 
services  as  the  same  would  come  due  during 
the  balance  of  the  school  year,  and  that  such 
teachers  would  have  to  wait  for  their  pay 
for  their  said  services  until  he  would  make 
the  June,  1907,  draw  for  funds  from  the 
county  treasurer,  unless  the  said  board  would 
authorize  him  as  such  trustee  to  borrow  $300 
for  the  tuition  fund,  and  with  which  he 
would  pay  said  teachers  as  their  wages  be- 
came due;  that  the  advisory  board  relied 
upon  the  statement  of  the  trustee,  and,  hav- 
ing no  Information  to  the  contrary,  believed 
that  an  emergency  existed  requiring  said 
trustee  to  borrow  |800  In  order  to  carry  on 
the  to?vnBhlp  schools  for  the  balance  of  the 
school  year,  and  did  verbally  authorize  said 
trustee  to  borrow  |800  for  said  purpose ;  that 
the  only  entry  made  in  the  record  of  the  ad- 
visory board  relating  to  said  loan  was  as  fol- 
lows: '*rhe  trustee  then  asked  the  privilege 
of  borrowing  eight  hundred  dollars  ($800.00). 
$400.00  to  be  paid  January  Ist,  1908,  and 
$400.00  to  be  paid  January  1st,  1909,  at  six 
per  c«it  Interest  which  was  granted.  *  •   •  ■• 

It  Is  also  found  that  the  record  of  the 
meeting  of  January  4,  1907,  was  not  signed  by 
all  of  the  members  of  the  advisory  board 
on  that  date,  but  was  signed  by  all  of  the 
members  of  said  board  on  the  llth  day  of 
January,   1907;  that  the  warrant  sued  on 


•Mr  other  cases  see  same  topis  and  •eotlon  NOHBBE  la  Dee.  Dig.  *  Am.  Dig.  Key  No.  8«rtw  *  Rtp'r  iBdam 

Digitized  by  VjVJVJV  IC 


InO) 


FIRST  NAT.  BANK  ▼.  VAN  BtJKEN  SOHOOI,  TBUSTEB. 


865 


bearing  date  of  January  1,  1D07,  waa  not 
signed  by  the  trustee  and  members  of  tbe  ad- 
visory board  until  the  4th  day  of  January, 
1907,  and  was  not  delivered  to  the  appellant 
and  tbe  money  received  tbereon  until  the 
8th  day  of  January,  1907. 

It  Is  further  found  that  on  the  4th  day 
of  January,  1907,  the  trustee  of  appellee 
township  had  In  his  hands  belonging  to  tbe 
tulUon  fund  of  said  township  tbe  sum  of 
$910.08,  and  that  he  received  from  the  treas- 
urer of  said  county  on  the  27th  day  of  Jan- 
uary, 1907,  tuition  funds  for  said  township  in 
the  sum  of  $1,227.27;  that  be  had  paid  the 
teachers  of  said  township  ffom  the  beginning 
of  the  school  term  to  January  4,  1907,  $165; 
that  tbe  sum  of  $3,211.74  of  tuition  money 
was  required  to  pay  the  teachers  of  said 
township  for  the  school  year  ending  March, 
1907,  and  that  tbe  school  term  on  the  4th 
day  of  January,  1907,  was  half  over;  that 
out  of  the  $800  so  borrowed  said  trustee  paid 
tbe  sum  of  $496.75  to  the  school  teacbers  of 
said  township,  but  that  no  x>ayment  was 
made  to  said  teachers  between  the  1st  and 
the  27th  of  January,  1907,  and  that  thereaft- 
tx  said  trustee  used  tbe  remainder  of  said 
money  for  other  purjposes  than  tuition  with- 
out tbe  knowledge  or  consent  of  appellant; 
that  api)ellant  did  not  examine  tbe  records 
of  the  advisory  board,  and  did  not  examine 
the  records  kept  by  the  trustee,  nor  the  rec- 
ords In  the  auditor's  office  in  Daviess  county 
pertaining  to  the  tuition  fund  in  said  coun- 
ty, but  relied  wholly  upon  the  statement 
made  by  said  trustee,  and  the  signed  state- 
moit  of  said  advisory  board  on  said  war- 
rants, and  at  tbe  time  believed  the  repre- 
sentations so  made  to  be  true. 

Upon  the  finding  of  facts,  tbe  court  stated 
as  Its  conclusion  of  law  "that  the  plaintiff  is 
not  entitled  to  recover  on  tbe  warrant  sued 
on,  and  that  the  defendant  is  entitled  to  a 
Judgment  for  Its  costs."  To  this  conclusion 
of  law  tbe  appellant  at  tbe  time  objected  and 
excited,  and  has  assigned  said  conclusion  of 
law  as  error  in  this  court.  The  act  creating 
the  township  advisory  board  defines  Its  pow- 
^B  and  duties.  It  is  provided:  "Such  board 
shall  keep  a  record  of  their  proceedings  in  a 
separate  book  to  be  furnished  by  such  trus- 
tee, and  kept  as  a  part  of  the  records  of 
tbe  township,  to  be  known  as  the  record  of 
the  advisory  board  of  such  township,  and  to 
remain  in  the  custody  of  the  chairman  of 
sncb  board.  Said  board  shall  elect  one  of 
Its  members  secretary  for  said  board,  who 
■ball  record  the  proceedings  thereof  at  any 
meeting.  In  full,  under  the  direction  of  tbe 
board,  which  shall  be  signed  before  tbe  board 
adjourns."  Bums'  Ann.  St  1908,  {  9590.  It 
will  be  observed  that  the  record  of  the  ad- 
visory board  Is  a  public  record,  and  that  the 
proceedings  of  the  board  are  required  to  be 
set  oat  therein  in  full.  This  record  is  open 
to  Inspection  to  all  persons  doing  business 
with  the  township.  The  borrowing  of  the 
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money  to  meet  an  emergency  not  included  In 
the  existing  estimates  and  levy  must  be  au- 
thorized by  the  advisory  board,  and  entered 
upon  tbe  recoi'd.  The  statute  (Bums'  Ann. 
St  1908,  8  9595)  provides:  "Upon  a  special 
caU  of  the  township  trustee  or  the  chairman 
of  the  advisory  board  or  a  majority  of  tbe 
members  of  said  board,  given  In  writing  to 
each  member  thereof,  stating  tbe  time,  place 
and  purpose  of  tbe  meeting,  said  board  may, 
if  a  quorum  be  present  by  consent  of  all  tbe 
members  present,  determine  whether  an  emer- 
gency exists  for  tbe  expenditure  of  any  sums 
not  Included  in  the  existing  estimates  and 
levy.  In  tbe  event  that  such  an  emergency 
is  found  to  exist  said  board  may  authorise 
by  special  order  entered  and  signed  upon  the 
record,  tbe  trustee  to  borrow  a  sum  of  money 
to  be  named  sufficient,  to  meet  such  emer- 
gency.   •    •    •" 

It  Is  evident  that  the  right  to  borrow  mon- 
ey as  provided  In  this  section  Is  dependent 
upon  the  finding  of  the  board  that  an  emer- 
gency exists.  But  it  is  urged  by  counsel  for 
appellant  that  a  finding  of  such  emergency 
is  not  required  to  be  set  out  In  tbe  record  of 
tbe  advisory  board,  for  tbe  reason  that  the 
statute  (section  9696,  Bums'  Ann.  St  1908, 
supra)  only  directs  that  tbe  special  order  au- 
thorizing the  loan  be  entered  and  signed 
upon  the  record.  Considering  this  section 
alone,  appellant's  contention  would  seem  to 
be  well  founded,  but  when  considered  in  con- 
nection with  section  9590,  supra,  which  de- 
clares that  the  secretary  "shall  record  the 
proceedings  thereof  at  any  meeting  In  full," 
tbe  position  of  counsel  is  not  tenable.  The 
finding  that  an  emergency  exists  is  tbe  im- 
portant thing,  and  upon  such  finding  the 
right  to  borrow  money  rests.  Much  liberality 
ought  to  be  shown  in  construing  the  records 
of  a  township  advisory  board  as  to  matters 
of  form  and  phraseology,  but  the  entire  omis- 
sion from  tbe  record  of  a  finding  upon  which 
the  order  Is  based  is  not  a  matter  for  con- 
struction. Tbe  findings  of  the  court  show 
that  the  order  was  not  made  until  four  days 
after  tbe  date  of  the  warrant  sued  on,  and 
that  the  record  was  not  signed  by  the  advi- 
sory board  until  three  days  after  tbe  money 
was  secured.  If  at  the  time  of  accepting  the 
warrant  and  paying  the  money  appellant  bad 
examined  the  record  of  the  advisory  board, 
it  would  have  shown  no  signed  order  of  any 
kind  auuiorizlng  the  loan. 

Appellant  insists  that  the  finding  of  facts 
show  an  emergency  indebtedness,  in  that  it  is 
found  that  tbe  tuition  fimd  was  insufficient 
to  pay  the  teachers  of  the  township  for  the 
school  term  ending  March,  1907,  and  that 
tbe  deficiency  would  be  in  a  sum  in  excess 
of  tbe  amount  of  the  loan  authorized.  This 
requires  an  examination  of  the  word  "emer- 
gency" as  used  In  this  act  Webster  defines 
"emergency"  as  any  event  or  occasional  com- 
btnatloa  of  circumstances  which  calls  for  'im- 
mediate action  or  remedy."  The  word  is  con- 
sidered synonymous  with  "pressing  necessity ;  , 
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exigency."  The  facts  foand  show  that  on 
January  4,  1907,  there  was  in  the  tuition 
fund  for  appellee  township  the  sum  of  $919.- 
03;  that  on  January  27th  following  the  town- 
ship received  from  the  county  treasurer  for 
the  tuition  fund  the  further  sum  of  $1,227.- 
27;  that  no  payments  were  madfe  to  teachers 
between  the  4th  and  the  27th  of  January. 
Conceding  that  an  emergence  would  arise  at 
or  before  the  school  term  ended,  the  facts  did 
not  show  an  emergency  on  January  4th. 
There  was  no  call  for  Immediate  action,  and 
there  was  no  "pressing  necessity"  at  that 
time.  Indeed,  the  statute  (Bums'  Ann.  St 
1908,  t  9590)  expressly  provides  "that  no  ex- 
isting Indebtedness  need  to  be  paid  until 
due."  If  the  meeting  of  the  advisory  board 
at  which  the  loan  was  anthorized  had  been 
the  only  meeting  that  could  be  lawfully  held 
before  the  time  for  the  final  settlement  with 
the  teachers  of  the  tovmshlp,  a  more  liberal 
Interpretation  of  the  word  would  be  Justified. 
But  the  LeglBlatare  has  provided  (Bums' 
Ann.  St  1908,  {  9696)  that  a  special  meeting 
of  the  advisory  board  may  be  called  by  the 
trustee,  the  chairman  of  the  advisory  board, 
or  a  majority  of  the  members  of  the  board  at 
any  time,  and  at  such  meetings  only  matters 
arising  out  of  an  emergency  can  be  consid- 
ered. Lincoln  School  Tp.  v.  Union  Trust  Co., 
86  Ind.  App.  118,  78  N.  B.  623,  74  N.  E.  272. 
Counsel  for  appellant  argue  that  In  this 
case,  no  new  debt  was  created,  but  a  change 
was  made  only  in  the  creditor,  that  the  town- 
ship received  the  money  and  paid  out  the 
same  in  the  discharge  of  valid  obllgationB, 
and  that  therefore,  the  appellant  ought  to  be 
subrogated  to  the  rights  of  the  teachers  to 
whom  the  township  was  indebted  and  who 
were  paid  with  appellant's  money.  This 
would  ordinarily  be  true  in  a  case  otherwise 
made  out  But  in  this  case  the  court  found 
no  facts  from  which  a  conclusion  would  fol- 
low or  an  inference  arise  that  the  tuition 
fond  was  on  the  4th  day  of  January  inmiffi- 
dent  to  meet  all  demands  then  due  and  pay- 
able out  of  said  fund.  It  cannot  be  said  that 
the  money  borrowed  from  the  appellant  was 
paid  on  a  valid  Indebtedness  then  owing. 
Therefore  the  equitable  doctrine  of  subroga- 
tion would  not  apply.  Union  School  Tp.  v. 
First  National  Bank,  102  Ind.  464,  2  N.  B. 
194;  Clinton  School  Tp.  v.  Lebanon  Nat 
Bank,  18  Ind.  App.  42,  47  N.  B.  349;  Indiana 
Trust  Co.  T.  Jefferson  Tp.,  37  Ind.  App.  424, 
77  N.  B.-  63.  The  trastee  who  seeks  to  bind 
his  township  must  proceed  in  the  manner 
provided  by  statute  and  within  the  powers 
given  by  statute.  Otherwise  his  contracts 
are  void,  and  no  subsequent  act  can  estop  the 
township  from  setting  up  their  invalidity. 
Nor  can  an  action  now  be  maintained  against 
a  township  on  a  quantum  meruit  P$ck-Wll- 
llamson  Co.  v.  Steen  School  Tp.,  30  Ind.  App. 
637,  66  N.  B.  909;  Clinton  School  Tp.  v. 
Lebanon  Nat  Bank,  18  Ind.  App.  42,  47  N. 


B.  349;  Lee  v.  York  Sdiool  Tp.,  163  Ind.  339, 
71  N.  Bl  956. 

The  iwwers  of  a  township  advisory  board 
are  the  powers  enumerated  in  the  act  creat- 
ing the  board,  and  their  powers  must  be  exer- 
cised In  the  manner  prescribed,  or  the  con- 
tracts made  in  violation  of  the  act  will  by 
the  terms  of  the  act  be  null  and  void.  Bums' 
Ann.  St  1906,  S  9601;  Moss  v.  Sugar  Ridge 
Tp.,  161  Ind.  417-4^6,  68  N.  E.  896;  Oppen- 
heimer  y.  Greencastle  School  Tp.,  164  Ind. 
98, 108,  72  N.  B.  1100;  Platter  v.  Board,  etc., 
108  Ind.  360,  2  N.  B.  544. 

It  is  well  settled  in  this  state  that  those 
who  deal  with  a  township  trustee  are  charg- 
ed with  notice  of  the  extent  of  bis  authori- 
ty, and  this  authority  will  not  be  enlarged  by 
Intendment  or  by  any  strained  construction 
of  the  statute.  A  void  contract  cannot  be  en- 
forced no  matter  what  hardship  it  may  work, 
or  how  strong  the  equities  may  appear. 
There  was  no  error  in  'the  conclusion  of  law 
stated  by  the  court  on  the  facts  found. 

Judgment  afllrmed. 

(47  Ind.  A.  68) 

BVANSVILLB  ELECTRIC  RT.  CO.  ▼. 

POLZ.  (No.  7,065.) 

(Appellate  (Tourt  of  Indiana,  Division  No.   2. 

Jan.  81,  1011.) 

1.  Stbeet  Railroads  (J  87*)  —  Opebatiok — 
E'biohteniko  Animaxs. 

Where  a  team  of  mules  being  driven  along 
a  street  take  fright  at  an  approaching  street 
car,  and,  because  the  car  does  not  stop,  become 
unmanageable  and  mn  away,  the  railway  com- 
pany IB  not  liable  unless  the  motorman's  man- 
a|;ement  of  the  car  shows  a  wanton  or  maliciooa 
disregard  for  the  safety  of  the  occupants  of  the 
vehicle. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {{  181,  182 ;  Dec.  Dig.  f  87.*] 

2.  Street  Railroads  ({  87*)  —  Opkbatior — 
Fbiohtenino  Animals. 

In  order  to  show  a  duty  on  the  part  of 
a  street  railway  motorman  to  slow  down  or 
stop  Ilia  car  when  he  sees  that  a  team  is  being 
frightened  by  it,  it  must  appear  that  a  person 
of  reasonable  prudence  would  have  been  led  to 
believe  that  the  persons  drivlne  were  in  danger, 
that  the  further  approach  of  the  car  wonld 
probably  increase  the  danger,  and  that  by  oidi- 
nary  care  the  motorman  could  have  taken  pre- 
cautions which  would  have  avoided  causing  the 
injury. 

[EM.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  f  182 ;   Dea  Dig.  {  87.*] 

3.  Plkadino  (i  17*)  —  Pacts  —  Dibbot  Avxb- 
j<ENTS— Participial  Clauses. 

Participial  clauses  or  phrases  do  not  con- 
tain the  asserting  elements  of  a  verb,  and  can- 
not be  properly  used  in  making  a  direct  aver- 
ment 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §38;   Dec.  Dig.  i  17.»] 

4.  Street  Railroads   (S  110*)— Injubixs  to 
Tbavelebb— Fbiohtenino  Animals. 

Plaintiff's  complaint  alleged  that  her  mnles 
became  frightened  at  the  approach  and  noise  of 
a  street  car,  and  became  more  and  more  fright- 
ened and  unmanageable  as  the  car  approached- 
that  plaintiff  and  her  son  signaled  and  called 
to  the  motorman,  but  that  he  made  no  effort 
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to  stop  the  car  or  reduce  its  speed;  and  that 
plaintiff  was  thrown  against  the  car,  dragged 
and  injured.  There  was  no  averment  as  to  the 
width  of  the  road  or  other  condition  which 
would  prevent  plaintiff's  son,  a  man  24  years 
of  age,  who  was  driving  the  team,  from  con- 
trolling them  or  cause  injury  in  case  the  mules 
were  not  immediately  controlled,  nor  was  it 
averred  that  the  team  and  wa^on  were  so 
close  to  the  track  that  in  their  frightened  con- 
dition there  was  danger  of  the  mules  going  on 
the  track.  Held,  that  the  complaint  did  not 
allege  facts  imposing  a  duty  on  the  motonnan 
to  slacken  speed  or  stop  the  car,  and  was 
therefore  demurrable. 

[EA.  Note. — For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  {  110.»] 
5.  PLEADIHQ   ({  17*)— AVKRMENT  BY   Wat  ov 

Recitai.. 

In  an  action  for  injuries  to  plaintiff  bv 
her  team  becoming  frightened  at  the  approach 
of  defendant's  street  car,  an  averment  that 
plaintiff  and  her  son,  realizing  the  danger,  sig- 
naled and  called  to  the  motorman  calling  his 
attention  to  their  perilous  condition,  was  not  a 
direct  averment  that  plaintiff  and  her  son  were 
in  peril. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  i  17.*] 

Appeal  from  Circuit  Court,  Posey  County ; 
O.  M.  Welbom,  Judge. 

Action  by  Catherine  Folz  against  the 
Evansvllle  Electric  Railway  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed,  with  directions. 

W.  D.  Robinson,  Wm.  B.  Stllwell,  and  G. 
V.  Menzles,  for  appellant  Wm.  Relstw  and 
U.  S.  Jackson,  for  appellee. 

LAIRT,  J.  This  appeal  is  prosecuted  from 
a  judgment  awarding  damages  to  appellee 
for  personal  injuries.  The  complaint  upon 
which  the  judgment  is  based,  omitting  the 
formal  parts,  is  as  follows:  "The  plaintiff 
complains  of  the  defendant,  and  allies : 
That  the  defendant  was  at  the  time  herein- 
after mentioned,  a  corporation  duly  organiz- 
ed under  the  laws  of  the  state  of  Indiana, 
and  owned  and  operated  a  system  of  lines 
of  street  railway  over  and  upon  certain 
streets  In  the  city  of  Evansvllle,  Ind.,  and 
extending  and  operating  said  lines  to  subur- 
ban points  near  the  city;  that  on  the  30th 
day  of  August,  1902,  this  defendant  was  the 
owner  of  and  operated  a  street  railway  up- 
on a  street  or  road  known  as  the  Mt.  Vernon 
Road;  that  on  said  day  this  plaintiff  In 
company  with  her  son,  a  man  24  years  of 
age,  driving  a  team  of  mules  hitched  to  and 
'drawing  an  ordinary  spring  wagon,  was  trav- 
eling upon  said  Mt.  Vernon  Road,  a  public 
highway  and  thoroughfare,  going  in  a  north- 
westerly direction  at  and  near  the  point  on 
said  road  where  Law  avenue  crosses  and  In- 
tersects the  same;  that  while  so  driving  at 
said  time  and  place  the  defendants  were 
running  a  street  car  propelled  by  electricity 
In  charge  of  a  motorman,  In  a  southwesterly 
direction,  approaching  said  place  on  said  Mt. 
Vernon  Road;  that  while  so  running  said 
car  the  plaintiff's  mules  became  frightened 


at  the  approach  and  noise  of  defendant's 
car,  as  above  alleged;  that  said  mules  be- 
came more  and  more  frightened  and  unman- 
ageable as  said  car  approached,  and  the 
plaintiff  and  her  son  realizing  the  danger 
signaled  and  called  to  the  motorman  in 
charge  of  said  approaching  car,  calling  said 
motorman's  attention  to  their  perilous  con- 
dition when  said  approaching  car  was  still 
a  distance  of  about  200  feet  from  the  point 
on  said  road  where  this  plaintiff  and  her 
son  were,  as  above  alleged,  but  said  motor- 
man,  without  decreasing  the  speed  at  which 
said  car  was  still  running,  or  without  stop- 
ping said  car,  and  seeing  the  perilous  condi- 
tion of  and  the  drcnmstances  surrounding 
said  plaintiff  when  said  car  was  still  a  dis- 
tance of  200  feet  from  said  point,  as  above 
alleged,  and  disregarding  plaintiff's  signal- 
ing, warning,  and  calling,  and  disregarding 
the  perilous  condition  of  and  the  circum- 
stances surrounding  said  plaintiff,  as  above 
alleged,  all  of  which  the  motorman  did  see, 
and  could  have  seen  by  the  exercise  of  ordi- 
nary care,  the  said  motorman  carelessly  and 
negligently  approached,  causing  said  mules 
to  turn  from  side  to  side,  and  causing  the 
team  to  lunge  back,  all  of  which  frightening 
and  unmanageableness  of  said  team  of  mules 
increased  as  said  car  approa(±ied  them,, then 
In  the  hands  and  in  charge  of  «ald  motorman 
as  above  alleged;  that  until  with  a  sudden 
Jerk,  turning  and  lunging  to  the  side,,  all  of 
which  was  caused  by  the  approach  of  said 
car.  In  the  manner  and  under  the  circum- 
stances as  above  alleged,  and  in  the  hands  of 
said  motorman  of  said  car,,  caused  said  plain- 
tiff to  fall  out  of  said  wagon  upon  the  ground 
near  said  track  of  said  street  railway  just 
as  said  car  was  passing  said  wagon  and 
team,  said  plaintiff  falling  against  said  pass- 
ing car,  and  her  clothing  becoming  then  and 
there  fastened  in  the  trucks  of  said  car, 
dragging  said  plaintiff  on  the  ground  several 
feet  along  the  side  of  said  track,  said  fright- 
ening of  the  mules  as  alleged,  and  said  lung- 
ing and  jerking  and  said  falling  of  the  plain- 
tiff as  bbove  alleged,  all  being-caused  by 
the  said  motorman,  continuing  In  the  ap- 
proach of  said  car  in  the  careless  and  negli- 
gent manner  as  above  alleged,  after  seeing 
the  perilous  situation  of  this  plaintiff,  and 
hearing  the  signal  of  said  plaintiff  and  her 
son,  as  above  alleged;  that  If  said  motor- 
man  under  circumstances  and  conditions  as 
above  alleged,  after  seeing  the  perilous  sit- 
uation of  said  plaintiff,  had  stopped  the  car, 
the  mules  would  have  been  controlled,  and 
plaintiff  would  not  have  fallen  out  of  said 
wagon,  and  would  not  have  been  dragged  by 
the  moving  car  as  above  alleged,  and  would 
not  have  received  the  Injury  complained  of 
herein,  and  that  by  reason  of  the  failure  on 
the  part  of  said  motorman  then  and  there  to 
stop  the  said  car  the  plaintiff  was  Injured 
as  above  alleged.     Plaintiff  avers  that  said 
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falling  and  dragging  aa  above  alleged  In- 
juring said  plalntltF  on  her  right  side,  and 
both  her  lower  extremities,  so  that  It  became 
necessary  to  call  medical  aid;  and  by  rea- 
son of  such  injury  she  was  confined  to  her 
bed  and  room  for  more  than  two  mouths,  and 
Is  still  unable  to  use  her  right  leg,  it  being 
Injured  at  and  abore  the  knee  Joint  so  that 
said  Joint  Is  stiff  and  interferes  with  plain- 
tiff's walking,  and  still  causes  her  pain  when 
she  undertakes  to  use  the  same;  that  she 
has  been  lamed  by  reason  of  defendant's  neg- 
ligence^ as  above  alleged.  In  the  decrease  of 
her  earning  capacity,  and  is  now  unable  to 
follow  her  usual  vocation  In  life;  that  she 
has  suffered  great  bodily  pain  and  is  now 
suffering;  has  paid  medical  bills  by  reason 
of  defendant's  negligence,  as  above  alleged, 
and  without  any  fault  or  negligence  on  her 
part  and  without  fault  or  negligence  on  the 
I»art  of  her  son,  above  mentioned.  Where- 
fore plaintiff  demands  Judgment  in  the  sum 
of  15,000,  and  all  other  proper  relief." 

A  demurrer  to  this  complaint  for  want  of 
facts  8u£9cient  to  constitute  a  cause  of  ac- 
tion was  overruled  by  the  court  This  rul- 
ing la  assigned  as  error,  and  thereby  the  suf- 
ficiency of  the  complaint  is  presented  to  this 
court  for  determination. 

The  question  is.  Does  this  complaint  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion? The  law  defining  the  relative  rights 
and  duties  of  companies  operating  electric 
street  cars  In  the  streets  and  highways,  and 
of  persons  riding  or  driving  horses  along 
such  highways  or  streets,  is  fairly  well  setr 
tied  In  this  state.  This  court,  in  the  case  of 
Terre  Haute  Electric  By.  Co.  t.  Yant,  21  Ind. 
App.  487,  Kl  N.  B.  782,  69  Am.  St  Bep.  876, 
quotes  with  approval  section  298  from  Booth 
on  Street  Ballway  Law.  This  section  Is  as 
follows:  "And  •  •  •  for  obvious  rea- 
sons, companies  which  have  been  duly  li- 
censed, and,  therefore,  have  as  much  right 
to  run  their  cars  In  the  streets  as  others 
have  to  drive  through  them  with  their  hors- 
es and  vehicles,  cannot  ordinarily  be  held  re- 
qtonslble  for  horses  taking  fright  at  the  ap- 
pearance, movemrat,  or  noise  of  the  cars. 
If  a  horse  takes  fright  at  an  approaching 
car,  and,  because  the  car  is  not  stopped, 
*  *  *  becomes  unmanageable  and  runs 
away,  injuring  the  driver  and  others,  the 
company  Is  not  liable,  unless  the  conduct 
complained  of,  in  the  management  of  the 
car,  Is  attributable  to  a  wanton  or  malicious 
disregard  for  the  safety  of  the  driver  or  oth- 
er travelers  upon  the  street  •  •  *  To 
the  extent  that  travelers,  whether  on  cars, 
on  foot,  or  in  private  vehicles,  have  the  right 
to  proceed  without  unnecessary  interruption 
er  delay,  the  rights  of  all  are  equal,  and  the 
law  makes  no  distinction  between  the  ve- 
hicles used  or  the  means  employed.  No  oth- 
er rule  would  be  reasonable  or  practicable; 
for  If  drivers,  motormen,  or  grlpmen  were 
required  to  six>p  their  cars,  slacken  their 
fF^eed,  or  omit  or  discontinue  necessary  sig- 


nals, upon  which  tbe  safety  of  others  de- 
pends, because  timid  horses  may  become 
frightened,  or  already  manifest  symptoms  of 
fear,  not  Indicating  imminent  peril,  street' 
railway  service  would  be  materially  embar- 
rassed by  numerous  delays  as  to  defeat  the 
purpose  of  which  such  franchises  are  grant- 
ed, and  the  dangers  to  the  general  public; 
for  whose  protection  warnings  are  given, 
would  be  gn^eatly  enhanced." 

In  all  such  cases  it  Is  necessary  to  aver 
facts  which  show  a  duty  on  the  part  of 
those  in  charge  of  the  car  either  to  stop 
the  car,  or  slacken  its  speed,  or  to  use  some 
other  precaution.  In  order  to  show  such  du- 
ty, facts  must  be  averred  which  show,  first 
that  the  iwrson  Injured  was  so  situated  in 
reference  to  the  conditions  surrounding  him- 
as  would  lead  a  person  of  reasonable  pru- 
dence to  believe  that  he  was  in  a  position  of 
danger  or  peril,  and  that  the  further  ai>- 
proach  of  the  car  would  be  likely  to  Increase 
such  danger ;  and,  second,  that  the  person  la 
charge  of  the  car  saw  the  conditions  of  dan- 
ger surrounding  the  person  injured,  or  that 
by  the  exercise  of  ordinary  care,  be  could 
have  seen  such  conditions  in  time  to  have 
taken  precautions  to  avoid  the  injury.  If 
this  duty  is  shown  by  facts  properly  averred, 
and  if  it  be  further  averred  that  the  person 
in  charge  of  the  car  failed  to  exercise  the 
precautions  which  this  duty  imposed  upon 
him,  and  that  by  reason  of  such  failure  the 
injury  complained  of  resulted  to  the  damage 
of  the  plaintiff,  the  complaint  states  a  cause 
of  action. 

The  complaint  in  this  case  is  nnnsuaUy 
wanting  in  direct  averments,  many  of  the 
facts  being  recited  by  means  of  partldptal 
phrases.  Participles  do  not  contain  the  as- 
serting element  of  a  verb,  and  cannot  be 
properly  used  in  making  a  direct  averment, 
but  waiving  this  defect  and  treating  the 
facts  so  recited  as  direct  averments,  can  it 
be  said  that  this  complaint  states  facts  suf- 
ficient to  show  that  it  was  the  duty  of  the 
person  in  charge  of  the  car  therein  describ- 
ed to  take  any  unusual  precaution  for  the 
safety  of  the  plaintiff?  Upon  this  subject, 
the  complaint  avers  that  plalntifTs  mules 
became  frightened  at  the  approach  and  noise 
of  the  car,  and  that  they  became  more  and 
more  frightened  and  unmanageable  as  the 
car  approached,  and  that  plaintiff  and  her 
son  signaled  and  called  to  the  motonnan. 
This  averment,  standing  alone  is  not  suffi- 
cient to  give  rise  to  any  duty  on  the  i>art 
of  the  motorman  either  to  stop  the  car  or 
reduce  the  speed.  The  complaint  avers  that 
the  son  24  years  of  age,  was  driving  the 
team.  There  is  no  averment  as  to  the  width 
of  the  road  at  that  place,  showing  It  to  be 
unusually  narrow,  or  that  there  was  an  em- 
bankment ditch,  or  other  dangerous  condi- 
tion in  close  proximity  to  the  plaintiff  which 
would  prevent  her  son  from  controlling  the 
team,  or  result  in  injury  in  case  it  was  not 
immediately  controlled;  neither  Is  It  aver- 
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red  that  tie  team  and  wagon  were  so  close 
to  the  tracks  of  the  street  car  company  that, 
In  their  frightened  condition,  there  was  dan- 
ger of  their  going  npon  the  tracks. 

It  Is  also  stated  In  the  complaint,  by  way 
of  redtai,  that  the  plaintiff  and  her  son,  re- 
alizing the  danger,  signaled  and  called  to 
the  motorman,  calling  his  attention  to  their 
perilous  condition.  This  Is  not  an  averment 
that  the  plaintiff  and  her  son  were  In  a 
perilous  condition,  hot,  treating  it  as  a  direct 
averment,  It  states  a  conclusion  and  not  an 
Issuable  fact  The  facts  surrounding  the 
plaintiff,  showing  her  situation  to  be  dan- 
gerous or  perilous,  should  have  been  aver- 
red. From  what  has  been  said  we  conclude 
that  the  complaint  was  Insufficient  to  with- 
stand a  demurrer. 

The  other  questions  presented  on  this  ap- 
peal may  arise  upon  another  trial  of  the 
case  and  are  therefore  not  considered. 

Judgment  reversed,  with  directions  to  sus- 
tain the  demurrer  to  the  complaint 


StIPREJMH  TRIBE  OF  BEN  HUB  ▼.  LBN- 
NEBT.     (No.  7,125.)i 

(Appellate  Court  of  Indiana,  IMvlsloD   No.  2. 
Feb.  2,  1911.) 

1.  InSUBARCB  (I  684*>— BKRKnT  GEBKinOATXS 

— Elioibiutt  of  mkubebs— Febsons  Ek- 

GAOED  IN  SALB  OF  LiQUOBS. 

Where  insured  when  be  joined  defendant 
benefit  anodation  was  teamster  of  a  brewing 
company  and  required  to  Bolicit  orders  for 
beer,  deliver  the  same,  and  collect  monev  there^ 
for,  he  was  disqualified  from  membership  un- 
der a  by-law  prvriding  that  no  person  engaged 
as  principal,  agent,  or  servant  m  the  sale  of 
liquors  as  a  beverage  shall  be  admitted,  and,  if 
any  member  after  admission  shall  engage  in 
such  prohibited  occupation,  he  shall  stand  sus- 
pended, etc. 

[Ed.   Note.— For  other  cases,   see  Insurance, 
Cent  Dig.  SS  1834,  1835;  Dec.  Dig.  I  694.»] 

2.  INSUBANCB  (J  730*)— Brbaoh  OF  Warbantt 
—  Bescission  of  Contbact  —  Fbattd  —  Rk- 

TCBN    op    PBKMIXTU. 

In  order  that  an  insurer  may  rescind  the 
eontract  for  fraud  or  breach  of  warranty,  it 
must  elect  to  rescind  within  a  reasonable  time, 
and  return,  or  offer  to  return,  whatever  of 
value  has  been  received  under  the  contract 

[Ed.  Note. — Fm  other  eases,  see  Insurance, 
Cent  Dig.  I  1«7T;    Dea  Dig.  i  730.»] 
8l  Ihsubanck  (J  724»)— MuTDAL  Bbneftt  Ceb- 

TIFICATB— RBSCISSIOH— REX0BW  OF  PBKMIUM. 

Insured  applied  for  membersbipin  defend- 
ant association  on  January  30,  le99,  stating 
that  he  was  a  teamster  by  occupation,  and  was 
not  engaged  in  the  sale  of  liquors  as  a  beverage. 
This  was  false,  however,  as  he  was  employed 
to  sell  and  deliver  beer  for  a  brewery  and  col- 
lect the  price.  He  followed  thia  occupation  un- 
til July,  1904,  when  he  engaged  in  the  saloon 
business  on  his  own  account,  and  on  July  15th 
defendant's  officers  attempted  to  terminate  his 

Solicy,   refused  to  accept   further   payment   of 
nes,  but  made  no  tender  or  offer  to  return 
the  premiums  and  dues  paid.    HtUd,  that  since 
the  certificate  was  voidaple  from'  the  beginning, 
'  and  the  attempt  to  avoid  it  In  1904  without 
TCtnming  the  premiums  either  then  or  within 


a  reasonable  time  thereafter  was  abortive,  the 
policy  continued  in  force  after  insured's  death. 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Dea  Dig.  g  724.»] 

4.  Appeal  and  Ebbob  ({  1033*)  —  Instbuo- 
TI0N8— Prejudice. 

Where,  in  an  action  on  a  benefit  certificate, 
defendant  claimed  a  forfeiture  for  fraud  and 
breach  of  warranty,  an  instruction  placing  the 
burden  of  proof  that  defendant  failed  to  tender 
and  repay  the  premiums  and  assessments  on 
plaintiff  was  not  prejudicial  to  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4062-4062;  Dec.  Dig.  | 
1083.*] 

5.  Appeal  and  Ebbob  XS  767*)— Bbiefs— Ih- 
STBUonoNB— Review. 

Where  neither  an  instruction  objected  to 
nor  the  substance  thereof  is  set  out  in  appel- 
lant's brief,  it  will  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3092;   DeCf  Dig.  )  757.*] 

Appeal  from  Circuit  Court,  Warrick  Coun- 
ty; Roscoe  Klper,  Judge. 

Action  by  Kate  Lennert  against  the  Su- 
preme Tribe  of  Ben  Hur.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Charles  Ii.  Wedding,  for  appellant  F.  B. 
Monfort  and  George  K.  Denton,  for  appellee. 

IBAOH,  J.  This  Is  an  action  upon  a  cer- 
tificate of  membership,  Issued  by  appellant  to 
Adam  E.  Lennert  in  which  appellee  Is  named 
as  the  beneficiary.  The  cause  was  tried  by  a 
jury  in  the  Warrick  circuit  court,  verdict  and 
Judgment  for  $1,600. 

The  errors  assigned  ore,  first,  the  overml- 
ing  of  appdlant's  motion  Tor  a  new  trial; 
second,  the  overruling  of  the  demurrer  to 
the  reply;  and,  third,  the  overruling  of  tho 
demurrer  to  the  complaint.  Appellant  haa 
not  discussed  the  third  assignment  of  er- 
ror, and  therefore  it  is  waived.  To  the  com- 
plaint filed  by  the  appellee,  the  appellant  filed 
three  paragraphs  of  answer,  the  first  at 
which  was  a  general  denial,  and  was  after- 
wards withdrawn.  In  the  second  paragraph 
it  Is  alleged  in  substance  that  the  contract 
sued  upon  Is  founded  upon  the  by-laws  of  the 
appellant  order,  the  written  application  of 
Adam  E.  Lennert,  and  the  certificate  of  mem- 
bership regularly  Issued  to  him ;  that  at  the 
time  insured  became  a  member  of  the  or- 
der, and  at  all  times  thereafter,  there  was 
in  force  among  the  laws  of  the  order  a  c^- 
taln  by-law,  which  reads  as  follows:  "No 
person  shall  be  admitted  to  this  order  who 
Is  engaged  as  principal,  agent  or  servant  in 
the  sale  of  spirituous  or  malt  liquors  as  a  bev- 
erage and  should  any  member  of  the  order 
engage  in  the  above  prohibited  occupation, 
after  admission,  he  shall  Ipso  facto  stand  sus- 
pended from  all  rights  and  benefits  of  the 
order,  without  any  action  whatever,  and  bis 
beneficial  certificate  shall '  immediately  be- 
come null  and  void."  It  is  further  averred 
that  on  the  15th  day  of  July,  1904,  the  Insur- 
ed entered  into  the  business  of  a  salo<m  keep- 
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w,  and  did  then  and  there  become  and  con- 
tinued to  be  engaged  as  a  principal  In  the 
sale  of  spirituous  and  malt  liquors  as  a 
beverage,  and  thereby  forfeited  all  his  rights 
and  benefits  in  the  order,  and  became  sus- 
pended from  all  rights  and  benefits,  and  so 
continued  up  to  the  time  of  bis  death,  and 
bis  certificate  thereby  became  null  and  void. 
The  third  paragraph  of  answer  Is  based  up- 
on statements  made  by  the  Insured  at  the 
time  the  certificate  sued  upon  was  Issued. 
Said  paragraph  of  answer  admits  that  on 
the  31st  day  of  January,  1899,  the  Insured 
became  a  member  of  the  defendant  order, 
but  It  Is  averred  that,  in  order  to  secure  said 
'  membership,  the  Insured  signed  and  present- 
ed his  application  for  membership,  dated 
January  90,  1899,  containing  among  other 
questions  and  answers  relative  to  his  occu- 
pation the  following:  "What  la  your  occu- 
pation? Answer:  Teamster.  Are  you  now 
engaged  in  the  sale  of  intoxicating  liquors  as 
a  beverage^  either  as  principal,  agent,  or 
servant?  Answer:  No."  It  Is  further  aver- 
red that  as  a  part  of  said  application  he  far- 
ther agreed  that  the  answers  to  the  ques- 
tlona,  among  other  things,  should  form  the 
basis  of  his  contract  of  insurance;  that  any 
untrue  or  fraudulent  answers  or  any  sup- 
pression of  facts  in  regard  to  his  occupation 
should  vitiate  his  beneficial  certificate,  and 
forfeit  all  payments  made  thereon,  and 
should  he  thereafter  engage  In  any  occupa- 
tion or  trade  prohibited  by  the  laws  of  the 
order,  that  from  and  after  the  date  of 
his  so  engaging  in  such  prohibited  occupation 
his  right,  as  well  as  that  of  his  beneficiary 
to  participate  In  the  benefit  funds  of  the  or- 
der, should  cease,  and  become  null  and  void, 
and  he  should  stand  suspended  without  any 
notice  from  the  order;  that  the  contract 
should  be  null  and  void.  It  is  further  aver- 
red that  <m  the  day  of  July,  1904, 

aaid  Insured  entered  Into  the  business  as 
principal  In  keeping  and  conducting  a  sa- 
loon, and  engaged  generally  In  the  sale  of 
spirituous  and  malt  liquors  aa  a  beverage,  and 
did  thereby  forfeit  all  his  rights  as  such 
member.  Said  paragraph  also  sets  out  a 
provision  of  the  by-laws  of  the  appellant  or- 
der, aa  set  ont  in  the  second  paragraph  of  an- 
swer. 

In  reply  to  these  answers,  appellee  avers 
that,  when  Lennert  made  his  application  for 
membovhip,  he  informed  the  agent  that  he 
was  engaged  in  the  sale  of  spirituous  and  malt 
liquors  as  a  beverage  for  the  F.  W.  Cook 
Brewing  Company,  and  the  agent  at  all  times 
knew  be  was  a  driver  of  a  beer  wagon  for 
such  company,  solicited  orders  for  it,  de- 
Uvered  beer,  and  collected  money  for  the 
•ame;  that  on  the  l&th  day  of  July,  1901, 
the  bead  officer  of  the  order  learned  that 
Lennert  was  engaged  in  running  and  operat- 
ing a  saloon,  and  engaged  in  the  sale  of  splri- 
tooua  and  malt  liquors  as  a  beverage,  and  that 
he  had  been  so  engaged  at  the  time  he  made 
bis  application,  and  at  all  times  thereafter 


until  be  entered  into  tbe  saloon  business; 
that  upon  hearing  the  facts  as  aforesaid 
the  order  refused  to  accept  further  payments 
of  dues,  and  declared  the  certificate  of  mem- 
bership forfeited  and  void.  Appellant  claims 
that  the  court  erred  in  overruling  the  demur- 
rer to  tbe  reply  to  the  second  and  third 
paragraphs  of  answer.  The  reply  contains 
facts  showing  a  waiver  on  the  part  of  tbe 
appellant  of  the  right  to  avoid  the  contract 
sued  on,  and  therefore  was  sufficient  to 
withstand  demurrer. 

Appellant  insists  that  the  policy  of  Insur- 
ance became  forfeited  on  tbe  15th  day  of 
July,  1901,  when  the  insured  became  engaged 
in  the  saloon  business,  as  principal,  that  his 
membership  was  accepted  and  his  certificate 
kept  In  force  up  to  that  time,  and,  by  reason 
of  the  terms  of  the  policy,  nothing  was  dae 
the  Insured.  On  tbe  other  hand,  the  appel- 
lee Insists  that  on  the day  of  July, 

1904  appellant  having  knowledge  that  the  in- 
sured had  been  engaged  In  a  prohibited  occn- 
patlon  from  the  time  he  became  a  member  of 
tbe  order,  and  they  not  having  returned  the 
premiums,  nor  offered  to  return  them,  which 
had  been  paid  by  the  assured,  within  a  rea- 
sonable time,  they  thereby  treated  the  con- 
tract as  a  valid  and  binding  one.  It  appears 
from  tbe  evidence  that  at  the  time  Lennert 
became  a  member  of  the  order  he  was  driv- 
ing a -beer  wagon  for  the  F.  W.  Cook  Brew- 
ing Company ;  that  he  was  required  to  soli- 
cit orders  for  beer,  deliver  the  same,  and 
collect  the  money  for  it;  that  was  his  oc- 
cupation until  July,  1901.  The  evidence  also 
reveals  the  fact  that  on  that  day  be  engaged 
In  tbe  saloon  business  on  bis  own  account 
as  principal,  and  that  his  policy  was  then 
and  there  declared  forfeited  by  appellant 
order.  That  the  brewing  company  employlnc 
Lennert  was  engaged  In  the  sale  of  intoxicat- 
ing liquors  as  a  beverage  there  is  no  dispute, 
and,  if  Lennert  had  been  employed  solely  aa 
a  teamster  by  the  brewing  company,  be  cer- 
tainly could  not  have  been  considered  as  en- 
gaged in  the  sale  of  spirituous  and  malt  liq- 
uors as  a  beverage,  but  since  it  appears  from 
the  uncontradicted  evidence  that  bis  employ- 
ment not  only  required  him  to  act  as  a  teams- 
ter, but  to  solicit  orders  for  beer,  deliver  the 
same,  and  collect  the  money  for  It,  this  being 
his  regular  employment,  we  conclude  that  he 
was  at  the  time  he  applied  for  membership 
in  the  appellant  order,  engaged  in  an  occupa- 
tion prohibited  by  the  by-laws  of  tbe  order. 
As  a  part  of  tbe  evidence,  the  appellee  intro- 
duced a  letter  from  the  appellant  to  tbe  as- 
sured, relating  to  his  insurance,  in  which  It 
was  stated:  "A  person  who  drives  a  beer 
wagon  is  not  in  a  prohibited  occupation,  bnt 
the  person  who  drives  a  beer  wagon  and  sells 
beer  and  makes  collections  Is  so  engaged. 
The  fact  of  Mr.  Lennert's  selling  Intoxicating 
liquors  was  concealed  from  the  deputy  and 
the  officers  of  the  court,  and  as  soon  -as  It 
was  ascertained  that  he  was  so  «igaged,  bis 

naymenta  were  refused."     Xbia,  w«  think, 
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evidences  a  constructfor  placed  npon  the  by- 
law In  question  by  the  appellant  order  con- 
sistent with  the  conclusion  reached.  His  an- 
swers to  the  questions  with  regard  to  his 
employmoit  therefore  were  not  true,  and  -the 
appellant  was  authorized  to  cancel  and  avoid 
the  ixkllcy  for  that  reason.  If  for  no  other. 
This  appellant  attempted  to  do  in  July,  1904, 
but  failed  to  return  or  offer  to  return  the 
premloms  and  assessments  which  had  been 
paid  by  Lennert  up  to  that  time.  It  h^s  been 
frequently  held  by  the  courts  of  this  state 
that,  before  a  party  can  have  a  rescission  of 
a  contract  for  fraud  or  for  breach  of  war- 
ranty, he  must  not  only  return  or  offer  to  re- 
turn whatever  of  value  he  had  received  by 
way  of  the  contract,  but  he  must  elect  to  re- 
scind and  place  the  other  party  in  statu  quo 
wltbln  a  reasonable  time,  or  with  "reasonable 
promptitude"  after  knowledge  of  the  facts 
relied  on  for  a  rescission,  and  that  a  failure 
to  pursue  this  course  afOxms  the  contract. 
American  Central  life  Ins.  Co.  v.  Rosen- 
stein,  92  N.  E.  880,  and  cases  cited ;  Horner 
V.  Lowe,  169  Ind.  406,  04  N.  B.  218;  Modern 
Woodmen  v.  Vincent;  40  Ind.  App.  711,  80 
N.  E.  427,  82  N.  E.  475.  U  appellant  had 
elected  to  treat  the  certificate  of  insurance  as 
void  by  reason  of  the  violation  of  a  by-law 
of  the  order,  which  prevented  Lennert  from 
selling  spirituous  and  malt  liquors  as  a  bev- 
erage, as  principal,  agent,  or  servant,  it 
would  have  been  void  from  its  inception; 
and  there  was  no  liability  on  the  part  of  the 
order  to  pay  any  Insurance,  and  no  risk 
would  have  attached.  The  appellant  could 
have  returned  the  premiums  paid  by  Lotnert 
at  any  time  after  the  issue  of  the  certificate 
of  m^nbership  up  to  July,  1904^  or  within  a 
reasonable  Ume  thereafter,  and,  not  having 
elected  so  to  do,  the  policy  remained  valid 
and  in  force.  Whether  there  was  fraud  on 
the  part  of  the  assured  In  obtaining  his  mem- 
bership in  the  order  does  not  alter  the  rule 
announced.  Such  a  contract  remains  void- 
able at  the  election  of  the  defrauded  party, 
and  a  rescission  thereof  can  be  made  by 
such  party  only  by  returning  or  offering  to 
return  the  value  received,  ^tna  Life  Ins. 
CO.  V.  Bocktlug,  39  Ind.  App.  686,  79  N.  E. 
624. 

Appellant,  however,  insists  tliat  by  a  cer- 
tain stipulation  in  the  application  for  mem- 
bership insured  agreed  that  any  false  an- 
swers would  render  the  certificate  void,  and 
that  he  would  forfeit  all  rights  to  the  pre- 
miums paid.  It  is  a  well-settled  law  of  this 
state  that,  where  the  policy  contains  a  stipu- 
lation that  any  misrepresentations  in  it  shall 
render  the  policy  void,  such  a  policy  would 
not  be  void,  but  voidabl9  at  the  option  of  the 
iosnrer.  American  Central  Life  In&  Co.  v. 
Bosensteln,  supra;  Masonic,  etc.,  Oo.  v. 
Beck,  77  Ind.  203,  40  Am.  Rep.  296.  We 
have  examined  many  of  the  authorities  dted 
by  counsel  for  appellant  in  his  brief.  They 
are  to  the  effect  that  where  the  risk  has  at- 
tadied,  and  the  insurer  has  earned  the  pre- 


miums, it  need  not  be  returned  before  rescind- 
ing the  contract  If  in  the  case  at  bar  the 
risk  of  Insurance  had  attached,  and  was  car- 
ried by  the  order  from  January,  1899  to  July, 
1904,  it  would  have  the  legal  right  to  keep 
the  premiums  paid  during  that  time,  but,  on 
the  other  hand,  if  the  risk  never  attached, 
and  premiums  had  not  been  earned,  the  order 
bad  no  right  to  keep  possession  of  the  money 
collected  by  It  in  the  form  of  dues  and  assess- 
ments. "There  seems  to  be  a  well-defined 
distinction  between  cases  where  the  risk  has 
attached  and  where  it  has  not  attached.  In 
the  latter  case  all  the  premiums  must  be 
returned,  and  an  action  will  lie  for  their  re- 
covery. This  rule  is  grounded  in  sound  rea- 
son. In  such  case  the  Insurance  company 
has  not  incurred  any  risk,  and  hence  is  not 
entitled  to  any  compensation,  but  where  the 
risk  has  attached,  and  the  company  has  as- 
sumed liability  In  case  of  loss,  the  rule  must 
be  different."  Metropollten  Life  Ins.  Oo.  ▼. 
McCormlck,  19  Ind.  App.  68,  40  N.  Bt,  45,  65 
Am.  St  Rep.  892.  Since  we  have  concluded 
that  the  policy  issued  by  the  appellant  to 
Adam  B.  Lenneit,  deceased,  was  voidable 
from  the  beginning,  under  the  facts  shown 
by  the  evidence,  and  that  the  appellant  at- 
tempted to  avoid  said  policy  or  certificate 
of  insurance  in  July,  1904,  without  returning 
or  offering  to  return  the  premiums  which 
the  said  Lennert  had  paid  thereon,  or  with- 
in a  reasonable  time  thereafter,  that  the 
policy  or  certificate  remained  in  force,  and 
at  the  time  of  the  death  of  Lennert  on  the 
day  of  February,  1908,  the  appellee 


herein  was  entitled  to  recover  the  amount  of 
the  benefits  as  provided  in  such  policy  or  cer- 
tificate, she  being  the  beneficiary  described 
therein,  to  hold  otherwise  would  be  to  defeat 
the  very  purpose  which  the  questions  and 
answers  in  the  application  were  intended  to 
accomplish. 

The  error  assigned  In  overruling  the  mo- 
tion for  a  new  trial  calls  in  question  the 
correctness  of  certain  Instructions  given.  It 
Is  insisted  that  instruction  No.  2,  given  by 
the  court  on  Its  own  motion,  erroneously 
states  the  defense  asserted  in  the  two  para- 
graphs of  answer.  The  first  part  ot  the  in- 
struction it  Is  claimed  Is  misleading,  and  jus- 
tified the  Jury  in  considering  assured's  ad- 
mission into  the  order,  as  to  which  no  ques- 
tion was  presented  in  the  defense.  Refer- 
ence to  said  answers  does  not  warrant  this' 
construction.  Said  second  instruction  is 
simply  a  condensed  stetement  of  the  answers 
of  the  appellant,  including  the  provisions  of 
the  by-laws,  therein  set  out  and  there  was 
no  error  on  the  part  of  the  court  in  calling 
the  attention  of  the  Jury  to  what  appellant's 
contenticm  was. 

It  is  also  claimed  that  Instruction  No.  *, 
giToa  by  the  court  on  ite  own  motion,  is  er- 
roneous, confusing,  and  misleading,  because 
it  is  based  upon  a  refusal  to  accept  the  pay- 
mente,  and  the  forfeiture  was  founded  upon 
bis  admissions  originally  made  to  the  order, 
whereas  ti>e  reply  was  ^,|,t  l«0»'L^e 
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bead  officer  learning  in  July,  that  the  as- 
sured was  engaged  In  the  saloon  business, 
and  the  Instruction  was  erroneous.  In  that 
there  was  no  evidence  or  any  claim  of  for- 
feiture by  reason  of  misrepresentations  of 
his  occupation  originally.  The  first  objection 
to  the  Instruction  is  hot  warranted,  and 
there  is  no  merit  in  the  second  objection,  for 
the  reason  that  the  instruction  was  clearly 
witliln  the  issues. 

By  the  fifth  Instruction,  given  by  the  court 
on  Its  own  motion,  the  jury  were  told  that 
unless  the  appellee  showed  by  a  fair  pre- 
ponderance ot  the  evidence  that  the  defend- 
ant failed  and  refused  to  tender  back  or  re- 
pay the  amount  of  dues  imid  by  Lennert  at 
the  time  the  company  elected  to  forfeit  the 
certificate  in  question,  and  still  refuses  to 
pay  or  tender  the  same,  its  finding  should  be 
for  the  defendant  Said  instruction  placed 
the  burden  upon  the  plaintiff  to  prove  that 
the  defendant  failed  to  tender  back  or  repay 
the  premiums  paid  by  the  insured.  This  was 
■urely  as  favorable  to  the  appellant  as  could 
be  asked. 

Instruction  No.  1,  asked  by  appelant,  la  ob- 
'  Jected  to.  Said  instruction  nor  the  substance 
thereof  Is  set  out  in  appellant's  brief,  and  it 
cannot  be  considered. 

The  second  instruction,  given  at  the  re- 
4uest  of  the  appellee*  told  the  Jury  in  effect 
that  If  after  the  appellant  learned  that  the 
Insured  had  been  In  a  prohibited  business 
from  the  time  of  his  application  for  member- 
ship In  the  order  up  to  July,  1901,  when  it 
first  learned  this  fact,  and  it  refused  to  pay 
back  the  money  received  as  premiums,  it  es- 
topped Itself  from  setting  up  the  defense  set 
up  in  the  answer.  This  instruction  we  think 
clearly  and  correctly  stated  the  law,  and  was 
not  misleading. 

The  third  instruction,  given  at  the  request 
of  appellee,  is  substantially  the  same  as  In- 
strucUon  No.  2,  and  the  court  did  not  err 
in  so  Instructing  the  jury. 

We  find  no  error  In  the  record.  Judgment 
affirmed. 

(48  Ind.  App.  IM) 

LEONARD  T.  CITY   OP  TERRB   HAUTE. 
(No.  7,242.)  1 

(Appellate  (3oart  of  Indiana,  Divlston  Na  2. 
Feb.  8,  1911.) 

1.  MulflOIFAL    COBPOBATIONS     (i     196*)— FiBS 

Dkpartuxnt— Chief— Removai/— Cause. 
Under  the  express  provisions  of  Bums' 
Ann.  St  1908,  I  8781,  the  chief  of  the  fire  de- 
partment U  an  appointee  of  the  board  of  public 
safety  whom  the  board  cannot  remove  for  polit- 
ical reasons,  nor  in  any  other  manner  than  as 
therein  provided. 

[Ed.   Note.— For  otber  cases,   see  Bfanidpal 
Oorpoiations,  Cent   Dig.  f  S38;    Dec;  Dig.   i 
19e.*) 
Z  FiXAMRO   d  214*)  — DonniBBS— ADiaa- 

noNS. 

A  demurrer  admits  the  allegations  of  the 
eomplaiht   that  plaintiff  wag  appointed   to  the 


position  of  fire  cUef  by  Oie  board  ot  publie 
safety,  and  that  the  board  attempted  to  depose 
him  for  political  reasons  and  without  notice, 
and  that  plaintiff  bad  been  for  more  than  20 
years  a  member  of  the  fire  department,  that 
no  charge  had  ever  l>een  made  aealnst  him,  and 
that  no  order  had  been  made  diacfaaiginx  him 
from  the  force. 

[Ed.    Note.— Fbr  otber   cases,   see   Pleading: 
Cent  Dig.  |  525;   Dec.  Dig.  (  214.*] 

8.  MnNXCXFAI.    COBPOBATIONS    (!    199*>— FoB 

Chikf— Action  roa  Saxabt— <johpi.aii«t. 
A  complaint  to  recover  salary  after  wrongs 
fnl  discbarge  by  the  board  ot  safety  held  to 
state  a  canae  of  action  in  each  of  its  two  para> 
graphs— one  for  salary  aa  chief  of  tiie  fire  de« 
partment  and  the  otiier  as  merely  a  member 
of  the  force. 

[EM.   Note.— For  other  case^   see  Mnnicipal 
Corporations,  Dee.  Dig.  i  199.*] 

4.  OyFicEBs  (i  101*)— AonoiT  wo*  Salabt-* 

Where  an  appointive  officer  was  Impioperiy 
dismissed  without  notice,  and  it  dI3  not  appear 
by  the  complaint  in  his  snit  for  his  salary  there- 
after accruing  that  any  other  person  had  been 
appointed  in  his  place,  the  complaint  was  not 
demurrable  on  the  ground  that  plaintiS  most 
first  establish  his  title  to  the  office  by  quo  war- 
ranto before  bringing  action  for  his  salary. 

[Ed.    Note.— For    other    cases,    see    OfficeiL 
Dec.  Dig.  i  lOl.*] 

6.  OfFICKBS     (i    80*)— OOICPKRSATIOIT— RXCOT- 
KBT.  • 

When  a  de  facto  officer  is  in  the  pcasessioa 
of  an  office  and  discharging  his  duties  under 
color  of  right,  a  person  claiming  to  be  de  jnre 
entitled  to  the  same  office  cannot  sne  for  the 
salary  or  fees  of  the  office,  without  first  estab- 
lishing his  right  to  the  office  by  quo  warranto, 
as  otherwise  it  would  permit  iiim  to  try  the 
title  to  an  office  in  a  collateral  proceeding  to 
which  the  holder  of  the  office  nnder  color  ot 
right  was  not  a  party. 

[Ed.  Note.— For  other  cases,  see  Officeta,  Dec. 
Dig.  i  80.*] 

a  Mardakus    (I    8*)— Obtaihiito    Omcs— 

RxMSDT  BT  Qno  Wabbanto. 

Quo  warranto  being  aptly  designed  to  try 
title  to,  and.  In  cases  of  dispute,  obtaining  pos- 
session of,  an  office,  mandamus  does  not  lie  to 
gain  possession  or  to  settle  such  title. 

[Ed.  Note.— For  other  cases,  see  Uandamufc 
Cent  Dig.  I  23;  Dec.  Dig.  |  8.*] 

7.  PlEADINO     (J     17*>— ABOUKXNTATIva     Dl- 
NIAXS. 

Averments  in  answer  to  complaint  ot  a 
fireman  for  his  salary  aa  fire  chief  and  expert 
fireman  that  be  surrendered  his  office  aa  fire, 
chief  and  at  the  same  time  abandoned  his  posi- 
tion as  member  ot  the  force  are  good  as  argu- 
mentative denials. 

[Ed.    Note.— For  other   cases,   see   Pleading; 
Cent  Dig.  {  38:  Dee.  Dig.  {  17.*] 

&  Ofrcebs  ({  94*)— Compkroatioii^Natdbs 

ot  Right. 

The  salary  ot  an  official  position  belongs  to 
the  officer  occupying  such  position  as  an  inci- 
dent to  the  office,  and  does  not  depend  npon  his 
performance  of  the  duties  of  the  office. 

[Ed.    Note.— For    other    cases,    see    OffioenL 
Cent  Dig.  U  13ft-138:    Dec.  Dig.  |  9*.*] 

0.  MURICIPAI.    COBPOBATIONB    (i    199*)— FlBS- 
MCN— COMPKRBATION  AND  ReMOVAI.. 

Where  a  statute  malieB  provision  for  the 
chief  of  fire  force  and  firemen,  their  appoint- 
ment mode  of  compensation,  and  proceedings 
for  removal,  their  duties  are  of  a  pooUc  nature, 
and  so  far  official  that  one  holding  a  position  ei- 
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ai«r  as  cfclef  or  fireman  is  entitied  to  hU  «alary 
aa  an  incident  to  the  position,  whetlier  lie  per- 
forms the  duties  of  such  position  or  not. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  546;  Dec  Dig.  f 
189.»] 

10.  Appeal  and  Ebbob  (8  1040*)— Habmless 

EiBBOB— RT7LJNOS  ON   DEMtTBRER. 

Error  in  overmling  a  demurrer  to  para- 

gaphs  of  an  answer  is  harmless  where  all  the 
cts  therein  alleged  were  provable  under  the 
general  denial,  also  pleaded. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  !  4102;   Dec:  Dig.  J  1040.*] 

11.  Appeai,  akd  Ebbob  (S  1040*)— Habmuess 
Ebbob — RtrLnro  on  Deuubbeb. 

Where  no  evidence  was  given  in  support 
of  the  allegations  of  an  answer,  error  in  over- 
mling a  demurrer  thereto  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Errot,  Dec.  Dig.  |  1040.*] 

12.  Ofmcebs  (t  68*)— Abandonmeht  of  Of- 
FiCB— Acts  Undeb  Cdebcioit. 

Acts  done  nnder  coercion  cannot  be  held  to 
be  an  abandonment  of  office. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent.  Dig.  |  94 ;  Dec.  Dig.  |  63. •] 

18.  Appeai,  and  Ebbob  (I  1010*)— Question* 

OF  Fact— Findings.  . 

Where  the  complaint  stated  two  causes  of 
action,  and  the  evidence  to  support  the  second 
was  uncontradicted,  a  finding  and  judgment  for 
defendant  on  both  counts  must  be  reversed. 

[EM.  Note. — ^For  other  cases,  see  Appeal  and 
Knot,  Cent  Dig.  i  8982 ;   Dec.  Dig.  |  lOm*] 

Appeal  from  Circuit  Court,  Parke  County; 
Gould  O.  Rhenby,  Judge. 

Action  by  Ellas  F.  Leonard  against  the 
City  of  Terre  Haute.  From  a  judgment  for 
defendant,  plaintifl  api)eal8.  Reversed,  with 
directions  to  grant  a  new  trial. 

R.  B.  Stimson  and  White  &  White,  for  ap- 
pellant Frank  S.  Rawley,  Howard  Maxwell, 
i.  S.  McFaddln,  and  Fred  W.  Snyder,  for  ap- 
pellee. 

LAIRT,  J.  The  appellant  brought  an  ac- 
tion in  the  Vigo  circuit  court  against  the  city 
of  Terre  Haute.  The  case  was  taken  on  a 
change  of  venue  to  the  Parke  circuit  court, 
where  a  trial  was  had,  and  a  Judgment  ren- 
dered in  favor  of  appellee. 

The  complaint  is  In  two  paragraphs,  and, 
omitting  the  formal  parts,  is  as  follows: 

"(1)  Elias  F.  Leonard  complains  of  the  city 
of  Terre  Baute,  and  for  cause  of  action  alleges 
that  the  defendant  is  a  city  of  the  third 
class,  and  for  more  than  20  years  has  main- 
tained and  still  maintains  a  paid  flre  depart- 
ment; that  said  city  has  created  and  main- 
tains a  fireman's  pension  fund,  which  fund  is 
made  up  largely  of  money  deducted  from  the 
salaries  of  the  members  of  said  flre  depart- 
ment; that  on  the  6th  day  of  December, 
1904,  the  plainHfl  was  appointed  by  the  board 
of  public  safety  to  the  otBce  of  chief  of  said 
flre  department  and  served  in  that  oSlce  un- 
til the  4th  day  of  September,  1906 ;  that  the 
salary  of  said  chief  of  said  flre  department 
at  the  time  of  plaintUTs  appointment  to  said 


office  as  aforesaid  was,  and  ever  since  hals 
been,  $100  per  month ;  that  out  of  plaintiff's 
salary  as  such  chief  the  nsnal  sums  were  de- 
ducted and  paid  Into  said  pension  fund; 
that  on.  ttie  4th  day  of  September,  1906,  the 
board  of  public  safety  of  said  city  unlawfully 
attempted  to  depose  said  plaintiff  from  said 
oflfloe  of  chief  of  said  flre  department  by  an 
order  deposing  him  from  said  office,  which 
order  was  made  without  a  hearing,  without 
any  notice  to  plaintiff,  and  for  political  rea- 
sons only;  tliat  on  account  of  said  unlawful 
order  of  said  board,  and  for  no  other  reason, 
the  defendant  struck  plaintiff's  name  from 
the  pay  roll  ot  said  flre  department,  and  re- 
fused and  still  refuses  to  pay  plaintiff  bis 
salary  as  chief  of  said  flre  department;  that 
the  salary  of  said  office  becomes  due  and  Is 
payable  monthly  at  the  end  of  each  calendar 
month;  that  the  salary  accruing  to  plaintiff 
as  chief  of  said  flre  department  from  the 
3lBt  day  of  Angust,  1906,  to  the  1st  of  De- 
-cember,  1006,  is  due  and  unpaid,  in  the  prln< 
dpal  sum  of  $300,  with  interest  on  the  In- 
stallments thereof  as  they  become  due. 

"(2)  Ellas  F.  Leonard  complains  of  the  city 
of  Terre  Haute,  and  for  reason  of  action  al- 
leges that  the  defendant  is  a  city  of  the  third 
class  and  for  more  than  20  years  has  main- 
tained and  still  maintains  a  paid  fire  depart- 
ment; tliat  said  dty  tias  created  and  main- 
tains a  fireman's  pension  fund,  which  fund  is 
made  up  largely  of  money  deducted  from  the 
salaries  of  members  of  said  flre  department; 
that  the  plaintiff  is  an  expert  flreman,  and 
for  more  than  20  years  has  been,  and  still 
is,  a  member  of  said  flre  department;  that 
the  salary  of  an  expert  fireman  in  said  de- 
partment since  June,  1906,  has  been  and  still 
is  $67.50  a  month,  which  salary  becomes  due 
and  is  payable  at  the  end  of  each  calendar 
month;  that  from  the  5th  day  of  December, 
1904,  to  the  4th  day  of  September,  1906, 
plaintiff  acted  as  chief  of  said  flre  depart- 
ment at  a  salary  of  $100  a  month;  that  on 
the  4th  day  of  September,  1906,  the  board  of 
public  safety  of  said  city  made  an  order  de- 
posing plaintiff  from  acting  as  chief  of  said 
department,  whidi  order  was  made  for  politi- 
cal reasons  only;  tliat  no  charge  has  been 
made  against  plaintiff  as  member  or  as  chief 
of  said  department  and  no  order  has  been 
made  dismissing  plaintiff  from  said  flre  depart- 
ment; that  the  defendant  by  reason  of  said  or- 
der of  the  board  of  public  safety  of  said  dty 
deposing  plaintiff  from  acting  as  chief  of  said 
fire  department,  and  for  no  other  reason,  has 
unlawfully  stricken  plaintiffs  name  from  the 
pay  roll  of  said  department,  and  has  refused, 
and  stUl  refuses,  to  pay  to  plaintiff  the  sal- 
ary that  has  accrued  to  him  as  an  expert  flre- 
man of  said  department  from  the  8d  day  of 
December,  1906,  which  amounts  to  $197.70; 
that  the  sum  now  due  and  unpaid  on  account 
of  said  salary  is  $197,  prlndpal,  and  interest 
on  the  several  Installments  of  said  salary  as 
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they  become  dne.  Wberefore,  plaintiff  de- 
mands Judgment  against  the  defendant  for 
$350,  and  for  all  proper  relief." 

To  this  complaint  appellee  filed  three  para- 
graphs of  answer.  The  first  was  a  general 
denial,  and  the  two  other  paragraphs  were 
as  follows: 

"(2)  Comes  now  the  defendant,  and  for  far- 
ther and  second  answer  to  plaintiff's  com- 
plaint says  that  for  a  long  time  prior  to  the 
5th  day  of  September,  1904,  plaintiff  was  a 
menilwr  of  the  fire  department  of  the  dty 
of  Terre  Haute;  that  on  the  5th  day  of  Sep- 
tember, 1904,  he  became  and  was  an  applicant 
for  the  place  of  chief  of  the  fire  department 
of  said  dty  of  Terre  Haute,  and  was  by  the 
board  of  public  safety  of  said  dty  duly  ap- 
pointed to  the  office  of  chief  of  the  fire  de- 
partment, and  that  ap<»  said  day  said  plain- 
tiff duly  qualified,  and  took  possession  of  the 
office  of  chief  of  said  fire  department;  and 
that  he  continued  as  chief  of  said  fire  depart- 
ment until  the  8d  day  of  September,  1906, 
when  the  said  plaintiff  surrendered  and  aban- 
doned said  office  to  John  Kennedy,  now  chief 
of  said  fire  department,  and  has  not  since 
said  time  acted  as  chief  of  said  fire  depart- 
ment, nor  attempted  to  fill  the  office  of  chief 
of  said  fire  department 

"0)  Gomes  now  the  defendant,  and  for 
thither  answer  to  the  second  paragraph  of 
plaintUTs  complaint  says  that  for  a  long  time 
prior  to  the  5th  day  of  September, .  1904, 
plaintiff  was  a  member  of  the  fire  depart- 
ment of  the  dty  of  Terre  Haute,  defendant 
herein;  that  on  the  5th  day  of  September, 
1904,  plaintiff  became  an  applicant  for,  and 
was  duly  appointed,  chief  of  the  fire  depart- 
ment of  said  city,  and  he  continued  upon  his 
duties  as  chief  of  said  fire  department  until 
the  3d  day  of  S^tember,  1006;  that  ui)on  the 
3d  day  of  September,  1006,  plaintiff  surren- 
dered and  abandoned  the  office  of  chief  of 
said  fire  department,  and  as  a  member  of 
said  fire  department,  and  has  not  been  a 
member  of  said  fire  department  since  said 
time,  nor  acted  in  the  capadty  of  a  member 
of  said  fire  department  since  said  time. 
Wherefore,  defendant  asks  Judgment  for 
costs." 

After  the  case  was  venued  to  Parke  coun- 
ty the  appellant  filed  two  paragraphs  of  sup- 
plemental complaint,  in  the  first  of  which  he 
alleged  that  since  the  filing  of  the  first  para- 
graph of  the  original  complaint,  and  up  to 
the  time  of  the  filing  of  the  supplemental 
complaint,  he  had  continued  to  be  chief  of 
the  fire  force  of  the  city  of  Terre  Haute,  and 
that  as  such  chief  his  salary  had  continued 
to  accrue  since  the  filing  of  the  complaint, 
and  that  the  city  refused  to  pay  his  salary 
so  accrued,  and  he  prayed  Judgment  for  such 
accrued  salary.  The  second  paragraph  of 
supplemental  complaint  was,  in  substance, 
the  same  as  the  first,  with  the  exception  that 
the  salary  accrued  since  filing  the  seccmd 
paragraph  of  complaint  was  tlie  salary  due 
him  aa  a  member  of  the  fire  force  of  said 
dt7. 


The  appellee  filed  three  paragraphs  of  an- 
swer to  the  supplemental  complaint  and  each 
paragraph  thereof.  The  first  was  a  general 
denial.  The  second  stated,  in  substance,  that 
on  the  3d  day  of  September,  1906,  the  appel- 
lant wholly  abandoned  and  surrendered  the 
office  of  chief  of  the  fire  department  of  said 
dty,  and  also  at  said  time  wholly  abandoned 
and  surrendered  the  office  of  member  of  the 
fire  department  of  said  city,  and  has  not  since 
said  date  acted  as  chief  of  said  depaitmoit 
or  as  a  member  thereof.  The  third  stated, 
in  substance,  that  the  appellant  was  at  aU 
times  since  the  Ist  day  of  September,  1906, 
an  able-bodied  man,  that  he  had  made  no 
effort  since  said  date  to  obtain  employment, 
and  that,  had  he  done  so,  he  could  have  ob- 
tained employment  and  could  have  earned 
$100  for  each  month  since  that  date.  The 
appellant  replied  to  the  second  and  third 
paragraphs  of  answer  to  the  supplemental 
complaint  The  first  and  second  paragraphs 
of  reply  were  general  denials,  and  the  third 
paragn'aph  of  reply  admitted  that  appellant 
had  performed  no  services  as  chief  or  as  a 
member  of  said  Terre  Haute  fire  department 
since  the  order  was  made  by  the  board  of 
public  safety  of  said  dty  deposing  him  aa 
chief  of  said  department  but  that  he  had 
held  himself  in  readiness  to  perform  said 
services  ever  since  said  order  was  made,  and 
had  been  prevented  from  rendering  said  serv- 
ices by  the  defendant,  its  officers,  and  em- 
ployes. A  separate  demurrer  to  each  para- 
graph of  the  complaint  was  overruled,  which 
ruling  is  assigned  In  this  court  as  cross-error 
by  appellee.  This  question  will  be  first  con- 
sidered, for  the  reason  that  If  neither  para- 
graph of  the  complaint  states  a  cause  of  ac- 
tion, the  Judgment  below  would  necessarily 
be  affirmed. 

The  appointment  and  discharge  of  the  offi- 
cers and  members  of  the  fire  force  of  cities 
of  the  dass  to  which  appellee  belongs  is  reg- 
ulated In  this  state  by  statute.  Section  8779, 
Bums'  Ann.  St  1908,  provides  for  appoint- 
ment of  a  board  of  public  safety.  The  next 
section  (8780)  provides  that  such  board  of 
public  safety  shall  make  certain  appoint- 
ments, and  among  such  appointments  are  a 
chief  of  the  fire  force  and  all  other  officers, 
members,  and  employ^  of  such  force.  The 
next  section.  No.  8781,  contains  the  follow- 
ing provision:  "Every  member  of  the  fire  and 
I)ollce  forces  and  all  other  apiiointees  of  the 
commissioners  of  public  safety  shall  hold 
office  until  they  are  removed  by  the  board." 
The  remainder  of  the  section  provides  the 
causes  for  which  and  the  proceedings  by 
which  such  appointees  may  be  removed.  It 
is  suggested  that  the  first  paragraph  of  the 
complaint  is  insuffldent  for  the  reason  that 
the  statute  under  consideration  does  not  ap- 
ply to  the  chief  of  the  fire  department,  so  as 
to  prevent  bis  removal  from  the  position  as 
chief  of  the  force,  and  that  a  fire  chief  may 
l>e  removed  from  such  position  for  political 
reasons,  and  without  conforming  to  the  prori- 
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slons  of  fhe  section  of  the  statute  as  to  charg- 
es, notice,  and  hearing.  As  we  constme  the 
statute  we  cannot  agree  with  this  contention. 
The  chief  of  the  Are  force  Is  an  office  created 
by  the  statute,  and  the  board  of  public  safety- 
Is  empowered  to  flU  this  office  by  appoint- 
ment This  officer  is  one  of  the  appointees 
of  said  board,  and  under  the  provisions  of 
section  8781,  above  referred  to,  such  board 
would  hare  no  power  to  remove  such  ap- 
pointee from  the  position  to  wlilch  he  had 
b«en  appointed  for  political  reasons,  or  in 
any  other  manner  than  as  provided  In  said 
section.  The  second  paragraph  of  the  com- 
plaint proceeds  upon  the  theory  that  appel- 
lant was  a  member  of  the  fire  department  of 
the  city  of  Terre  Haute,  and  that  he  was  a 
member  of  the  force  before  his  appointment 
as  chief  of  said  force,  and  that,  by  reason  of 
said  appointment,  he  did  not  cease  to  be  a 
member  of  said  fire  force;  that,  even  though 
the  board  would  have  a  right  to  remove  him 
as  fire  chief,  such  removal  would  not  operate 
to  remove  him  from  the  force.  Both  para- 
graphs proceed  upon  the  theory  that  the  ac- 
tion of  the  board  of  public  safety  of  said 
city  in  discharging  the  plaintiff  without  no- 
tice or  hearing  was  absolutely  void,  and  that, 
notwithstanding  the  action  of  said  board,  he 
still  continued  to  be  a  member  of  the  flre 
force,  and  also  chief  of  the  fire  force,  by 
virtue  of  his  former  appointment  to  that  of- 
fice. 

It  is  contended  by  appellee  that  both  para- 
graphs are  insufficient,  for  the  reason  that  it 
appears  that  the  appellant  before  the  com- 
mencement of  this  action  had  been  removed 
from  the  position  as  chief  of  the  fire  force, 
and  also  from  the  flre  department  of  the  city 
of  Terre  Haute ;  that,  not  being  In  possession 
of  said  office,  he  could  not  bring  an  action  for 
his  salary  until  he  had  first  established  his 
title  to  said  office  by  an  action  of  quo  war- 
ranto. This  question  does  not  arise  upon  tlie 
demurrer  to  the  complaint  It  does  not  ap- 
pear from  the  face  of  the  complaint  that  the 
board  of  public  safety  had  appointed  any  oth- 
er person  to  the  office  of  the  fire  force,  or 
that  any  other  person  was  In  possession  and 
discharging  the  duties  of  such  office  under 
color  of  right  The  demurrer  admits  the  al- 
legations of  the  complaint.  It  admits,  there- 
fore, that  appellant  was  appointed,  as  charg- 
ed in  the  first  paragraph  of  complaint,  to 
the  position  of  chief  of  the  fire  force  by  the 
board  of  public  safety  on  the  5th  day  of  Sep- 
tember, 1904,  and  that  on  the  4th  day  of  Sep- 
tember, 1906,  the  board  of  public  safety  of 
said  city  attempted  to  depose  him  from  said 
office  by  an  order  to  that  effect  made  solely 
for  political  reasons,  and  without  any  notice 
or  hearing.  As  to  the  second  paragraph  of 
complaint,  the  demurrer  admits  the  aver- 
ments that  the  appellant  was  at  the  date  of 
filing  his  complaint,  and  has  been  for  more 
than  20  years,  a  member  of  the  fire  depart- 
ment of  the  city  of  Terre  Haute,  and  that 
Qo  charge  had  ever  been  made  against  him 


as  a  member  or  as  chief  of  said  fire  depart- . 
ment,  and  that  no  order  had  been  made  dis- 
missing him  from  said  department.  Under 
our  statutes  bearing  upon  the  subject,  we 
hold  that  the 'Order  made  by  the  board  of 
public  safety  of  the  city  of  Terre  Haute  by 
which  it  was  attempted  to  remove  appellant 
from  the  position  of  fire  chief  without  no- 
tice or  hearing  was  absolutely  void  and  In- 
effectual for  that  purpose.  Roih  v.  State  ex 
rel.,  158  Ind.  242,  63  N.  E.  460.  We  also  hold 
that  each  of  the  paragraphs  of  the  complaint 
state  facts  sufficient  to  constitute  a  cause  of 
action.  The  appellant  could  not,  of  course, 
recover  upon  both  paragraphs  of  the  com- 
plaint, but  might  recover  upon  one  or  the 
other  as  the  facts  might  warrant 

We  recognize  the  principle  of  law  announc- 
ed In  the  line  of  cases  which  bold  that,  when 
a  de  facto  officer  Is  In  possession  of  an  office 
and  discharging  its  duties  under  color  of 
right,  a  person  claiming  to  be  a  de  Jure  offi- 
cer, and  as  such  entitled  to  the  possession  of 
the  same  office,  cannot  maintain  an  action  for 
the  salary  or  fees  Incident  to  the  office.  He 
must  in  such  case  first  establish  the  right  to 
the  office  by  a  quo  warranto  proceeding.  To 
permit  him  to  sue  for  the  salary  of  the  office 
under  such  circumstances  would  be  to  permit 
him  to  try  the  title  to  an  office  in  a  collateral 
proceeding  to  which  the  person  in  charge  of 
the  office  under  color  of  right  was  not  a  p.ir- 
ty.  Hagan  v.  Brooklyn,  126  N.  Y.  643,  27 
N.  B.  265 ;  Van  Sant  v.  Atlantic  City,  68  N. 
J.  Law,  449,  53  Att.  701.  The  case  of  State 
ex  rel.  Worrell  ▼.  Carr,  129  Ind.  44,  28  N. 
B.  88,  13  L.  R.  A.  177,  28  Am.  St  Rep.  1G3, 
Is  not  In  conflict  with  the  cases  last  cited.  In 
that  case,  Worrell,  in  addition  to  being  a  de 
jure  officer,  was  occupying  apartments  set 
apart  to  him  In  the  state  house,  and  was  ac- 
tually discharging  the  duties  of  the  officer 
during  the  time  the  salary  sued  for  accrued. 
He  was  therefore  during  said  time  both  a 
de  jure  and  a  de  facto  officer,  and  was  per- 
mitted to  maintain  a  mandamus  proceeding 
to  compel  the  auditor  of  the  state  to  issue 
a  warrant  for  bis  salary,  notwithstanding 
the  office  and  its  salary  had  been  claimed  by 
another  during  said  time.  The  case  at  bar 
Is  similar  to  the  case  of  McGee  v.  State  ez 
rel.  Axtell,  103  Ind.  444,  8  N.  E.  139,  and  the 
same  principle  applies  here.  McGee  resigned 
as  county  superintendent  of  schools  and  the 
township  trustee  appointed  a  relator  to  fill 
the  vacancy.  After  relator  had  qualified,  he 
demanded  of  his  predecessor  the  possession 
of  the  books,  papers,  and  furniture  belonging 
to  the  office,  and,  being  refused  such  posses- 
sion, brought  suit  for  a  writ  of  mandate  to 
compel  his  predecessor  to  turn  them  over  to 
him.  The  court  says:  "Proceedings  in  quo 
warranto  may  be  resorted  to,  and  are  aptly 
designed  for  the  purpose  of  trying  title  to, 
and  In  cases  of  dispute  obtaining  possession 
of,  an  office,  and  because  an  ample  remedy  is 
thus  afforded  mandamus  does  not  lie  for  the 
purpose  of  gaining  possession  or  settling  such 
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tttle."  Hlgb,  Ex.  Leg.  Rem.  i  49,  et  passim. 
"The  application  In  this  case  does  not  pro- 
ceed upon  the  theory  that  there  is  an  exist- 
ing dispute  about  the  title  to  or  possession 
of  the  office.  It  avers  that  appellant  re- 
signed, and  that  appellee  was  duly  appoint- 
ed and  qualified  In  his  stead  to  fill  his  un- 
expired term,  and  that  he  entered  upon  the 
duties  of  the  office.  This  presents  no  ques- 
tion of  conflicting  claims.  The  question  pre- 
sented related  to  the  refusal  of  the  appellant 
to  turn  over  the  proper  records  to  his  suc- 
cessor, and  the  demurrer  In  effect  admitted 
that  the  appellee  is  his  successor,  and  thnt 
the  appellant's  right  Is  at  an  end.  Admitting 
that  he  had  resigned,  and  that  the  appellee 
was  duly  apiMlnted  his  successor,  there  was 
but  one  thing  more  required  of  that  appel- 
lant, and  that  was  to  turn  over  to  him  the 
records  and  furniture  pertaining  to  the  office. 
Falling  to  do  this,  mandamus  was  the  proper 
remedy."    Johnson  t.  Smith,  64  Ind.  275. 

In  the  case  at  bar  the  complaint  does  not 
proceed  upon  the  theory  that  there  Is  an  ex- 
isting dispute  about  the  title  or  the  posses- 
sion of  an  office.  It  Is  not  disclosed  by  the 
complaint  that  any  person  other  than  appel- 
lant had  ever  been  appointed  to  said  office, 
or  that  any  other  person  was  In  possession 
thereof,  or  discharging  the  duties  appertain- 
ing thereto  nnder  color  of  right  As  it  does 
not  appear  from  the  pleadings  that  the  title 
to  an  office  was  In  dispute  between  adverse 
claimants,  and  as  the  complaint  proceeds  up- 
on the  theory  that  the  appellant  was  undis-' 
puted  claimant  to  the  office,  there  can  be  no 
grounds  for  holding  that  under  such  circum- 
stances he  cannot  maintain  an  action  for  the 
salary  Incident  thereto. 

Demurrers  were  filed  and  overruled  to  the 
second  and  third  paragraphs  of  answer  to 
the  complaint,  and  also  to  the  second  and 
third  paragraphs  of  answer  to  the  supple- 
mental complaint  The  first  and  second  par- 
agraphs of  answer  to  the  complaint  and  the 
second  paragraph  of  answer  to  the  supple- 
mental complaint  contain  substantially  the 
same  averments,  and  will  be  considered  to- 
gether. They  each  aver,  In  substauce,  that 
appellant  on  the  3d  day  of  September,  190C, 
surrendered  and  abandoned  bis  office  of  chief 
of  tbe  flre  force,  and  that  at  the  same  time  he 
abandoned  his  position  as  a  member  of  the 
force,  and  that  since  that  time  he  has  not 
acted  as  chief  or  performed  any  duties  as 
fireman.  These  answers  are  good  as  argu- 
mentative denials,  and  for  that  reason  no 
prejudicial  error  was  committed  in  overrul- 
ing the  demurrers  thereto.  Kinney  ▼.  Dodge, 
101  Ind.  673;  Flanagan  v.  Reltemler,  26 
Ind.  App.  243,  69  N.  E.  3S9.  The  salary  of  an 
official  position  belongs  to  the  officer  occu- 
pying such  position  as  an  incident  to  the  of- 
fice, and  does  not  depend  upon  bis  perform- 
ance of  the  duties  of  the  office.  The  statute 
makes  provision  for  the  chief  of  the  fire 
force.  It  also  provides  for  their  apt<olnt- 
inent^  the  manner  of  fixing  their  compensa- 


tion, and  the  proceedings  by  which  they  can 
be  removed.  Their  duties  are  of  a  public  na- 
ture. We  therefore  conclude  that  the  duties 
of  the  chief  of  tbe  flre  force  or  a  member  of 
the  department  are  so  far  official  In  their 
character  that  one  holding  either  position  la 
entitled  to  draw  his  salary  as  an  incident  to 
such  position,  whether  he  performs  the  du- 
ties of  such  position  or  not.  Andrews  v.  City 
of  PorUand,  79  Me.  484,  10  AU.  468,  10  Am. 
St.  Rep.  280;  Fltzslmmons  v.  City  of  Brooklyn, 
102  N.  Y.  636,  7  N.  B.  787,  65  Am.  Rep.  835. 
If  an  officer  or  a  member  of  the  force  fails 
to  perform  the  duties  of  the  position,  he  can 
be  removed  for  cause,  and  his  right  to  com- 
pensation will  then  cease.  The  facts  aver- 
red In  these  paragraphs  of  answer  are  there- 
fore insufficient  to  confess  and  avoid  either 
paragraph  of  the  complaint,  but,  as  every 
fact  therein  averred  could  have  been  proved 
under  the  general  denial,  the  error  in  over- 
ruling the  demurrer  to  these  paragraphs 
was  harmless.  State  ex  rel.  Trustee  v.  Os- 
bom  et  aL,  143  Ind.  671,  42  N.  B.  921 ;  Hlatl 
V.  Town  of  Darlington,  152  Ind.  670,  68  N.  D. 
825;  Flanagan  v,  Reltemler,  supra.  As 
there  was  no  evidence  offered  by  appellee  in 
support  of  the  third  paragraph  of  answer  to 
the  supplemental  complaint  and  as  the  evi- 
dence of  appellant  on  that  subject  did  not 
tend  to  prove  any  of  Its  allegations,  the  error 
of  the  court;  If  any.  In  overruling  a  demurrer 
thereto  was  harmless. 

The  only  Issues  of  fact  that  were  presented 
to  the  court  for  trial  were  the  Issues  made 
upon  the  first  and  second  paragraphs  of  the 
complaint,  and  the  first  and  second  para- 
graphs of  the  supplemental  complaint  by  the 
answers  In  general  denial  thereto,  and  the 
only  evidence  that  could  be  considered  by  the 
court  in  reaching  its  decision  was  such  ev{. 
dence  as  could  be  properly  admitted  nnder 
the  general  denial. 

The  next  question  to  be  considered  Is,  Does 
the  evidenrp  under  the  Issues  presented  by 
the  pleadings  sustain  the  decision  of  the  trial 
court?  Tbe  evidence  Introduced  by  appellant 
tends  to  prove  every  material  allegation  of 
the  complaint,,  and  this  Is  undisputed,  except 
in  so  far  as  this  evidence,  tending  to  show 
that  appellant  abandoned  his  office  as  fire 
chief  and  his  position  on  the  fire  force,  may 
be  considered.  The  evidence  on  this  subject 
shows  without  dispute  that  on  the  3d  day  of 
September,  1906,  appellant  was  called  to  the 
city  hall  where  he  met  Mr.  Kennedy,  and 
learned  that  Kennedy  had  been  appointed 
chief  of  the  flre  force,  and  that,  after  learn- 
ing this  fact,  appellant  went  with  Mr.  Ken- 
nedy and  Introduced  him  to  the  men  on  the 
flre  force  as  the  new  chief;  and  that  after- 
wards, when  they  arrived  at  the  office,  appel- 
lant delivered  the  keys  to  Kennedy,  saluted 
him  aa  chief,  and  asked  to  be  assigned  to 
duty.  Whether  these  facts  would  show  an 
abandonment  of  the  office  of  chief  of  the  flre 
force  would  depend  upon  wliether  they  were 
done  voluntarily  Or  under  coercion.   The  cli» 
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cumatanees  rarroandJng  these  acts  and  tbe 
acts  themaelves  are  of  sucb  a  nature  that  a 
man  fair  minded,  Intelligent,  and  honest  might 
reach  the  conclusion  that  tbey  were  done  vol- 
QStarlly,  while  another  man  equally  fair 
minded,  intelligent,  and  honest  might  reach  a 
different  conclusion.  If  the  Judgment  below 
rested  only  upon  the  first  paragraph  of  tbe 
complaint,  we  could  not  disturb  it  upon  the 
evidence.  There  was,  however,  a  Judgment 
against  the  appellant  upon  botii  paragraphs 
Of  complaint,  and  we  find  no  evidence  which 
proves  or  even  tends  to  prove  that  he  ever 
abandoned  his  position  as  a  member  of  the 
Are  force.  There  is  no  evidence  that  appel- 
lant at  any  time  either  by  word  or  conduct 
Indicated  an  intention  to  abandon  his  position 
on  the  force.  All  of  his  acts  and  conduct  dis- 
closed by  the  evidence  indicate  the  oppo- 
rite  intention.  At  the  time  he  turned  over 
the  keys  he  reported  for  duty,  and,  according 
to  appellant's  testimony,  he  reported  for  duty 
several  times  afterwards,  the  last  time  being 
on  November  17,  1906,  at  which  time  he  was 
told  by  Kennedy  that  he  would  be  notified 
when  Kennedy  was  ready  to  assign  bim  to 
duty.  In  so  far  as  Mr.  Kennedy  testified  on 
the  subject,  he  corroboirated  the  appellant, 
and  bis  testimony  is  not  disputed  by  any  oth- 
er witneea  There  is  no  evidence  which  can 
be  considered  under  the  issues  as  formed 
which  tends  to  dispute  or  contradict  the  evi- 
dence which  clearly  sustains  every  material 
aUegatlon  of  tite  se^cmd  paragraph  of  com- 
Idalnt 

The  judgment  of  the  trial  court  is  revers- 
ed, with  directions  to  grant  a  new  trial. 


(48  Ind.  App.  448) 
STRAUSS  et  aL  r.  TELiOEIR.    (Na  7,144.)^ 
(Appellate  Court  of  Ipdiana.    Feb.  2,  1911.) 

1.  coubts  (i  18*)  —  jxtbisdionoh  —  subjjeot- 

Matteb. 

Where  a  paragraph  of  a  complaint,  asking 
■peciflc  performance  of  a  contract  for  the  pur- 
chase of  real  estate  located  in  Illinois,  is  aban- 
doned, and  plaintiff  relies  on  bis  right  to  recov- 
er the  price  of  tbe  land,  a  circuit  court  In  In- 
diana has  Jnrisdiction  of  the  action. 

(Ed.  Note.— For  other  oases,  see  Courts,  Dec. 
Dig.  I  18.*] 

2l   VENDOB  and    PtTBCHASEB    (g   303*)— ACTION 
TOB  PtJBCHASK  MONBT— CONDITION  PBBCKD- 

XNT— Tendeb  or  Pebfobmance. 

Where  a  contract  for  tbe  sale  of  realty 
must  be  dealt  with  as  an  entirety,  and  Its  pro- 
visions are  concurrent  and  dependent,  a  tender 
of  a  merchantable  title  is  a  condition  precedent 
to  the  enforcement  of  tbe  seller's  demand  for 
payment  of  any  part  of  tbe  purchase  money. 

[BJd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |  831;   Dec.  Dig.  {  303.*] 

B.  CoKTBACTs  (S 171*)— CoNsntucTiON— Entibe 

ABD  Indivisible  Contbaois. 

A  contract  is  not  entire  and  Indivisible  be- 
cause embraced  In  one  instrument  and  signed 
by  tbe  same  parties. 

[Ed.   Note.— S  or  other  cases,  see  Contracts, 
Cent  Dig.  I  764;   Dec,  Dig.  J  171.*] 


4.  Vbndob  akb  Pubchaseb  (|  303*)— AcrnoK 
FOB  Pcbohase  Monet  —  Conditions  Pbb- 

OBDENT— TENDEE  of  CoNVETAitCE. 

Where  a  covenant  to  convey  Is  the  consid- 
eration for  the  obligation  of  a  purchaser  to 
pay,  a  tender  of  conveyance  Is  not  essential  to 
the  collection  of  the  debt. 

[ESd.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  i  852;  Dec.  Dig.  i  303.*] 

5.  CoNTBACiB  (I  171*)  —  CoNSTBucTiow— "En- 
tibe CONTEACTS." 

A  contract  is  entire,  when  by  its  terms,  na- 
ture, and  parposes,  it  contemplates  and  intends 
that  each  and  all  of  its  parts,  material  provi- 
sions, and  the  consideration,  are  common  eacb 
to  tbe  other  and  interdependent. 

[Ed.  Note.— For  other  cases,  see  Oontracts« 
Cent  Dig.  IS  754-757;   Dec.  Dig.  |  171.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2411;   vol.  8,  p.  7581.] 

6.  CONTBACTB  (S  171*)  —  CONSTBnOTIOll— "Dl- 
TISIBUC  CONTBACT." 

A  divisible  contract  is  one  in  its  nators 
and  purposes  susceptUde  of  division  and  ap- 
portionment having  two  or  more  parts  in  re- 
spect to  matters  and  things  embraced  by  It,  and 
not  necessarily  dependent  on  each  other,  nor  is 
it  intended  by  the  parties  that  they  shall  be. 

[Ejd.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  I  754 ;   Dec.  Dig.  {  171.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  8,  p.  2147.] 

7.  Vendob  and  Pobohaseb  (|  308*)— AonOH 
FOB  PcBCHASE  Monet  —  Conditions  Pbe- 
cedent— Tendeb  of  Convetancs. 

Where,  under  a  contract  for  the  sale  of 
realty,  an  installment  of  the  purchase  money 
was  to  be  paid  at  a  certain  date,  and  it  was 
provided  that  if  tbe  title  was  not  merchantable 
at  that  time,  tbe  vendor  should  have  sufficient 
time  to  correct  ail  defects,  but  that  tbe  date. for 
the  closing  of  tbe  deal  should  not  be  delayed 
beyond  a  certain  date  subsequent  to  that  named 
for  the  payment  of  the  first  installment,  tbe 
contract  was  divisible,  and  the  vendor  was  en- 
titled  to  recover  the  first  installment  of  the 
price  prior  to  tbe  date  named  for  the  convey- 
ance without  tendering  a  conveyance. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  f  8S2;   Dec.  Dig.  i  303.*] 

8.  Vendob  and  Pubchaseb  (|  75*)— Pebfobk- 
ANCE  OF  CoNTBAcnv-Trn,E  OF  Vendob. 

A  purchaser  of  land  may  contract  to  ac- 
cept a  defective  title  or  to  make  payments  be- 
fore obtaining  title,  and,  if  he  does  so,  be  can- 
not be  heard  to  complain  that  anouier  rule 
would  have  been  applicable  in  tbe  absence  of 
such  agreement. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {  117;   Dec  Dig.  g  75.*] 

9.  Pleading  (i  204*)— Demubbeb— Gbound*— 
Pleading  Good  in  Past. 

If  a  complaint  is  good  in  part  and  entitles 
complainant  to  any  relief,  it  will  withstand  a 
demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  t  486;    Dec  Dig.  i  204.*] 

10.  Pleading  (8  252*)— Amendment— Effect. 
Under  tbe  rule  tliat  an  amended  complaint^ 

in  tbe  absence  of  some  agreement  or  waiver,  af- 
fords tbe  relief  as  of  tbe  date  of  the  beginning 
of  the  suit  without  reference  to  the  date  of  the 
amended  pleading,  where  an  action  for  an  in- 
stallment of  the  purchase  price  of  land  was 
commenced  between  the  time  for  the  payment 
of  such  Installment  and  the  date  at  which  the 
vendor  was   required  to   tender  a  conveysnce. 
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an  amended  complaint  filed  after  the  latter  datA 
ia  not  Insufficient,  though  it  doea  not  allege  a 
tender  of  conveyance  by  the  Tendor. 

[Ed.    Note.— For  other  cases,   see    Pleading, 
Oent  Dig.  S  736;  Dec.  Dig.  i  252.*] 

11.  Statutes  (|  195*)  —  CJonstruction  —  EJr- 
FBE8S  Mention  as  Ixplied  Exclusion. 

In  the  construction  of  statutes,  what  is  ex- 
pressed  is  exclusive  only  when  it  is  creative,  or 
in  derogation  of  some  existing  law,  or  of  some 
provision  in  the  particular  act. 

[Ed.    Note.— For   other    cases,   see   Statutes, 
Cent  Dig.  i  273;    Dec.  Dig.  i  195.*] 

12.  Vendob  and  Pdbohabkb  (|  302*)— Reme- 
DEE8  or  Vkndob— Action  fob  Pbics— Ev- 
nscT  OF  Pbovision  in  Gontbact. 

A  provision  in  a  contract  for  the  sale  of 
land  that  if  either  of  the  parties  shall  fail  to 
iwrform  the  stipulations  thereof,  the  other  par- 
ties may  by  suit  enforce  the  specific  perform- 
ance by  the  defaulting  party,  the  execution  of  a 
deed,  and  the  performance  of  any  other  act  re- 
quired, or  may  recover  from  the  defaulting  par- 
ty, with  interest  and  attorney's  fees,  without 
relief  from  valuation  and  appraisement  laws, 
whatever  damages  may  have  been  suffered  by 
reason  of  the  default,  does  not  preclude  the 
vendor's  right  of  action  for  an  installment  of 
the  price  when  it  becomes  due. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  |  802.*] 
18.  Spbcifio  PBBTOBicAnai  (8  102*)— Natdbb 
or  Relikt. 

A  suit  for  specific  performance  of  a  con- 
tract is  an  equitable  action,  and  ordinarily  seeks 
performance  of  a  contract  according  to  the  pre- 
cise terms  agreed  upon,  or  sul>|itantially  in  ac- 
cordance therewith. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  i  318;   Dec.  Dig.  i  102.»] 
14.  Contracts    (I    9*)— Remedy— Effect    of 
PsovmoN  or  Contbact. 

A  contract  which  excludes  some  remedy  giv- 
en by  law  should  be  so  definite  and  positive  in 
its  terms  as  to  show  the  clear  intention  of  the 
parties  so  to  do. 

[Ed.  Note.— For  other  cases,   see  Contracts, 
Dec  Dig.  I  9.*1 

iB.  Contbactb  (i  147*)— CoHSTBUtwiON— In- 
tent OP  PABTIES— LiANOUAOE  OF  CONTBAOT. 

The  leading  purpose  in  the  construction  of 
any  contract  is  to  ascertain  the  intention  of 
the  parties  from  the  language  employed  as  un- 
derstood in  its  plain,  ordinary,  and  popular 
sense,  unless  there  is  something  in  the  contract 
to  indicate  a  different  meaning. 

[Ed.   Note.— For  other  cases,  see  Oontiacts, 
Cent.  Dig.  J  730;    Dec  Dig.  §  147.«] 

16.  Contbacts  (8  162*)— CoNSTBUonoN— OON- 
btbcino  Contract  as  a  Whole. 

In  construing  a  contract,  effect  must  be 
given  to  all  its  provisions  and  parts  where  pos- 
sible, and  no  part  will  be  rejected  unless  abso- 
lutely repugnant  to  the  general  Intent,  and  the 
faistnimeht  should  be  made  consistent  by  giving 
to  all  the  parts  their  due  weight 

[Ed.   Note.— For  other  cases,   see  Contracts, 
Cent  Dig.  8  744 ;   Dec  Dig.  8  182.*] 

17.  Contbacts  (8  143*)— Constbuction— Law 
AS  Part  of  Contract. 

The  law  applicable  to  a  contract  Is  to  be 
considered  in  construing  it. 

IBA.  Note.— For  other  cases,  see   Contracts, 
Dec  Dig.  8  143.*] 

1&  Vendor  and  Pubohaskb  (|  802*)— Action 
fob  Pubchasb  Monet— Rioht  of  Action. 
Where  plaintiffs  contracted  to  sell  to  de- 
fendant certain  land,  and  by  the  same  contract 


defendant  agreed  to' sell  personalty  to  plaiatiirs, 
on  the  refusal  of  defendant  to  perform  his  con- 
tract  as  to  the  sale  of  the  personalty,  the  plain- 
tifb  are  entitled  to  recover  in  money  a  matuietl 
installment  of  the  price  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  8  802.*] 

Appeal  from  Circuit  Conrt,  Benton  County; 
J.  X.  Saunderson,.  Judge. 

Action  by  Simon  J.  Strauss  and  others 
against  Edwin  S.  Yeager.  From  a  judgment' 
for  defendant,  plaintiffs  appeal.  Reversed, 
with  Instmctlons. 

Cbas.  M.  Snyder,  Odell  Oldfather,  and  Ar- 
thur F.  Biggs,  for  appellants.  Fraser  tt 
Isham,  for  appellee. 

FELT,  J.  This  is  an  appeal  from  the  Ben- 
ton circuit  court  from  a  judgment  of  that 
court  sustaining  a  demurrer  to  the  complaint; 
which  was  In  three  paragraphs.  The  errors 
assigned  and  argued  by  counsel  for  appel- 
lants are  the  sustaining  of  appellee's  demur- 
rer to  appellants'  amended  first  and  "third 
and  further"  paragraphs  of  complaint. 

In  the  amended  first  paragraph  of  com- 
plaint it  la  alleged.  In  substance^  that  plain- 
tiffs were  partners  doing  business  tuder  the 
firm  name  and  style  of  Strauss  Bros.  &  Co., 
and  that  on  the  Slst  day  of  October,  1906» 
the  plaintiffs  entered  into  a  certain  contract 
in  writing  with  the  defendant,  which  con- 
tract was  filed  as  an  exhibit  and  made  a  part 
of  the  complaint ;  that  by  the  terms  of  said 
contract  the  defendant,  now  appellee,  agreed 
to  pay  the  plaintiffs  on  November  18,  1906, 
the  sum  of  ^,000,  which  was  dne  and  un- 
paid; that  by  the  mutual  mistake  of  the  par- 
ties to  said  contract  and  the  scrivener  who 
wrote  the  same,  it  bears  date,  "November  31, 
1906,"  when,  in  truth  and  in  fact.  It  was  ex- 
ecuted on  the  31st  day  of  October,  1906; 
that  on  the  13th  day  of  November,  1906,  and 
thereafter,  the  plaintiffs  were  ready  and  will- 
ing to  perform  all  the  conditions  of  said  con- 
tract to  be  by  them  performed,  and  offered 
to  perform  all  the  conditions  thereof  accrued 
to  that  date,  and  on  that  date  demanded  of 
appellee  the  performance  of  each  of  the  con- 
ditions on  his  part  to  be  performed,  which 
had  accrued  to  that  date;  that  appellee  re- 
fused to  perform  the  conditions  upon  his  part 
to  be  performed,  and  prevented  the  plaintiffs 
from  performing  the  conditions  to  be  by 
them  performed.  On  this  paragraph  the 
plaintiffs  pray  judgment  for  $10^000^  and  all 
proper  relief. 

The  appellants'  "third  and  further  para- 
graph of  complaint"  alleges  the  facts  stated 
in  said  amended  first  paragraph  of  complaint 
and.  In  addition  thereto,  states  that  by  the 
terms  of  said  contract  the  appellee  sold,  and 
appellant  bought,  a  stock  of  goods  owned  by 
the  appellee  and  located  at  Earl  Park,  Ind., 
which  stock  was  to  be  Invoiced  at  actual  cost 
of  the  goods,  except  damaged  or  unsalable. 
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or  out  of  atyle  gooda,  wMch  were  to  be  taken 
at  their  actual  value ;  that  the  possession  of 
said  stock  was  to  be  delivered  to  appellants 
on  November  13,  1906,  and  Inventory  was 
to  have  been  made  of  the  stock  on  that  date 
or  the  day  following;  that  according  to  the 
Intention  of  the  parties  executing  said  con* 
tract,  the  amount  of  the  value  of  said  8to<^ 
of  goods,  when  ascertained,  was  to  be  applied 
upon  the  debt  of  $9,000,  to  be  paid  by  ap- 
pellee to  the  appellants  on.  November  13, 
1906;  that  on  the  18th  day  of  November, 
190G,  appellants  demanded  of  appellee  posses- 
sion of  said  stock  of  goods  at  the  place  In 
Earl  Park,  Ind.,  where  the  same  was  situat- 
ed, and  then  and  there  otTered  to  proceed 
with  the  Inventory  thereof,  and  demanded  of 
appellee  the  performance  of  bis  contract,  and 
offered  to  perform  aU  the  conditions  of  said 
contract  by  appellants  to  be  performed,  which 
bad  accrued  to  that  date;  that  appellee  re- 
fused to  perform  any  of  the  conditions  of 
said  contract  on  his  part  to  be  performed, 
and  then  and  there  repudiated  said  contract 
and  denied  the  execution  thereof,  and  refused 
to  deliver  the  stock  of  goods  to  the  appel- 
lants, and  refused  to  proceed  with  the  In* 
ventory  or  to  permit  plaintiffs  so  to  do,  and 
refused  to  pay  said  sum  of  $9,000,  or  any 
part  thereof,  and  ordered  appellants  from  the 
premises;  that  the  appellants  were  ready, 
willing,  and  able  to  do  and  perform  all  of  the 
conditions  of  said  contract  accrued  to  the 
date  of  the  commencement  of  this  action, 
which  they  were  to  perform,  and  have  actu- 
ally performed  aU  such  conditions,  except 
those  the  appellee  prevented  them  from  per- 
forming, and  stand  ready  to  do  and  perform 
each  and  singular  the  conditions  of  the  con- 
tract on  their  part  thereafter  to  be  perform- 
ed In  accordance  with  the  provision  thereof. 
This  paragraph  of  complaint  also  avers  the 
mutual  mistake  as  to  the  date  of  the  con- 
tract, and  prays  that  the  same  be  reformed 
and  made  to  bear  the  date  of  October  31, 
1906,  and  demands  Judgment  In  the  sum  of 
$10,000.  The  original  action  was  filed  on  the 
14th  day  of  November,  1906,  and  the  par- 
agraphs of  complaint  now  under  considera- 
tion were  filed  on  October  1,  1907.  The  de- 
murrer challenges  the  sAfilclency  of  the 
facts  alleged,  and  also  the  Jurisdiction  of  the 
court 

The  contract  filed  as  Exhibit  A  states  in 
substance  that  the  first  parties  (appellants) 
sold  to  the  second  party  (appellee)  for  the 
sum  of  $29,850  certain  real  estate  in  Iroquois 
county,  state  of  Illinois,  describing  the  same, 
which  real  estate  the  first  parties  agreed  to 
convey  or  cause  to  be  conveyed  to  the  second 
party  by  deed  of  general  warranty,  free  from 
all  Incumbrances,  except  sach  afi  were  spe- 
cified In  the  contract  The  first  parties 
agreed  to  furnish  an  abstract  showing  a  mer- 
chantable title  to  the  real  estate  and  fixed 
the  time  for  the  examination  of  the  same. 
The  purchase  price  was  to  be  paid  $50  in 
cash,  $9,000  to  be  paid  in  cash  to  first  parties 


on  November  13,  1906,  and  $1,000  to  be  paid 
in  cash  March  1,  1907,  and  the  balance  was 
to  be  secured  by  mortgage  upon  the  real  es- 
tate, and  evidenced  by -notes  bearing  date  of 
March  1,  1907. 

The  contract  contains  the  following:  "Said 
deed,  abstract  deferred  imyments,  notes, 
mortgages  and  insurance  policy  shall  be  de- 
livered, and  this  contract  shall  be  closed  on 
or  before  the  first  of  March,  1907,  at  the  of- 
fice of  Strauss  Bros.  &  Company,  at  Llgonler, 
in  the  State  of  Indiana."  It  also  provided 
that  if  the  title  was  not  merchantable  at  that 
time,  the  first  parties  should  have  sufficient 
time  thereafter  to  correct  all  such  defects, 
either  by  suit  to  quiet  title,  or  otherwise,  but 
that  the  date  for  closing  of  the  deal  should 
not  be  delayed  beyond  March  1,  1907,  on  ac- 
count of  defects  In  the  title,  and  provided 
that  in  case  defects  were  found,  a  bond  should 
be  executed  to  Indemnify  the  second  party 
against  any  loss  or  damage  on  account  there- 
of. The  contract  contains  the  following  pro- 
vision: "If  either  of  the  parties  shall  fall 
or  refuse  to  perform  the  stipulations  hereof 
on  their  part,  then  the  other  parties  may  by 
suit  enforce  the  specific  performance  by  the 
defaulting  party  of  this  contract  the  execu- 
tion of  a  deed  as  herein  provided,  and  the  per- 
formance of  any  other  act  hereby  required  of 
the  defaulting  parties,  or  may  at  their  op- 
tion recover  from  such  defaulting  party,  with 
interest  and  attorney's  fees  without  relief 
whatever  from  valuation  and  appraisement 
laws,  whatever  damages  they  may  tiare  suf- 
fered by  reason  of  such  default"  Following 
this  portion  of  the  contract  we  find  a  provi- 
sion stating  that:  "It  is  further  agreed  that 
in  consideration  of  the  foregoing  the  second 
party  hereby  sells  and  the  first  party  hereby 
buys  the  stock  of  goods  now  owned  by  the 
second  party,  which  is  located  at  Earl  Park, 
Indiana,  which  stock  Is  to  be  Invoiced  at 
actual  cost  (no  chrg.  for  freight  or  cartage) 
except  such  goods  as  are  damaged  or  unsal- 
able on  account  of  style  which  shall  be  tak- 
en at  value."  The  contract  further  provides: 
"Said  stock  to  be  turned  over  to  Strauss 
Bros.  &  Co.  on  November  13,  1906,  and  in- 
ventory to  be  made,  starting  on  the  13th  of 
November  or  the  14th" — ^and  states  that  each 
party  shall  select  an  appraiser. 

The  contention  of  appellee  that  the  court 
did  not  have  Jurisdiction  cannot  be  approved. 
This  may  have  been  a  sound  argument  as  ap- 
plied to  the  amended  second  paragraph  of 
complaint  which  was  for  specific  perform- 
ance of  the  contract,  which  showed  the  pur- 
chase of  real  estate  in  Illinois,  but  this  para- 
graph has  been  abandoned  by  appellants,  and 
we  have  to  consider  only  the  amended  first 
and  "the  third  and  further"  paragraphs. 
These  paragraphs  seek  a  recovery  of  a  part 
of  the  purchase  money  of  the  Illinois  real 
ectate  upon  the  executory  contract  Neither 
rnrngraph  shows  tliat  appellants  have,  or 
tendered  title.  Appellee  contends  that  a  ten- 
der of  a  merchantable  title  Is  a  condition 
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precedent  ta  the  enforcemoit  of  the  demand 
for  payment  of  any  part  of  the  purchase 
money.  If  the  contract  Is  one  that  must  he 
dealt  with  as  an  entirety,  and  Its  provisions 
are  concurrent  and  dependent,  then  we  think 
the  weight  of  authority  In  this  state  sup- 
ports such  contention.  Irwin  y.  Lee,  34  Ind. 
319;  Goodwlne  y.  Morey,  Ul  Ind.  68,  12  N. 
E.  82;  Melton  et  al.  y.  Ooffelt,  69  Ind.  310; 
Mlgatz  V.  Stleglitz,  166  Ind.  364,  77  N.  B. 
400;  McCleary  v.  Chlpman,  32  Ind.  App. 
S05-S07,  68  N.  E.  320.  Where,  howeyer,  the 
contract  Is  divisible,  and  the  obligations  In- 
dei)endent.  If  the  parties  to  the  agreement 
have  provided  that  an  Installment  of  the 
purchase  money  shall  be  due  before  the  time 
arrives  for  executing  the  deed,  then  suit  may 
be  maintained  for  the  installment  due,  with- 
out tendering  a  deed  or  showing  title.  Wile 
v.  Rochester  Imp.  Co.,  24  Ind.  App.  422,  56 
N.  Ei  928 ;  Claypool  v.  German  Fire  Ins.  Co., 
32  Ind.  App.  540-545,  70  K.  B.  281 ;  KeUer 
et  al.  T.  Reynolds,  12  Ind.  App.  383-387,  40 
N.  E.  76,  280;  Loud  v.  Pomona  Land  Co., 
163  U.  S.  664y  14  Sup.  Ct.  928,  38  L.  Ed. 
822;  Wooten  y.  Walters,  110  N.  C.  251,  14 
S.  E.  734,  736;  Leonard  v.  Bates,  1  Blackf. 
172,  173;  Cunningham  v.  Gwlnn,  4  Blackf. 
341;  Beach  on  Mod.  Law,  Contracts,  vol. 
1,  I  781 ;  7  Am.  &  Eng.  Enc.  Law,  p.  95 ;  Ir- 
win V.  Lee,  34  Ind.  319;  Carver  v.  Penni- 
more,  8  Ind.  135-137;  Easier  v.  Nichols,  8 
Ind.  260;  Harshman  y.  Paxson,  16  Ind.  614; 
Keeler  v.  aifford,  165  111.  544,  46  N.  E.  348. 
A  contract  Is  not  entire  and  indivisible  be- 
cause embraced  In  one  instrument  and  sign- 
ed by  the  same  parties.  Plerson  y.  Crook, 
115  N.  Y.  539.  22  N.  E.  349,  12  Am.  St.  Rep. 
831.  Where  the  covenant  to^  convey  is  the 
consideration  for  the  obligation  to  pay,  a 
tender  of  conveyance  Is  not  essential  to  the 
collection  of  the  debt.  Trimble  v.  Green,  88 
Ky.  353. 

We  are  called  upon  to  determine  whether 
the  covenants  In  the  contract  executed  by 
appellants  and  appellee  are  dependent  or  in- 
dependent; that  Is,  on  November  14,  1906, 
when  this  suit  was  filed,  did  the  right  of  the 
appellants  to  maintain  this  suit,  depend  up- 
on their  prior  performance  of  the  covenant 
to  convey,  or  upon  a  tender  of  a  deed  for  the 
land?  Did  the  appellants  have  the  right  to 
divide  the  contract  and  sue  for  the  $9,000, 
which  by  the  terms  thereof  became  due  on 
November  13,  1906?  We  have  purposely  set 
out  all  the  material  provisions  of  the  con- 
tract to  enable  us  to  properly  determine  this 
question.  In  Loud  v.  Pomona  Land  Co.,  su- 
pra, on  page  576  of  153  tl.  S.,  on  page  932  of 
14  Sup.  Ct  (38  L.  Ed.  822),  the  court,  by  Jus- 
tice Jackson,  said:  "The  question  whether 
covenants  are  dependent  or  independent  must 
be  determined  In  each  case  upon  the  proper 
construction  to  be  placed  on  the  language 
employed  by  the  parties  to  express  their 
agreement  If  the  language  Is  clear  and  un- 
ambiguous, It  must  be  taken  according  to  Its 


plain  meaning,  as  expressive  of  the  intention 
of  the  parties,  and,  under  settled  principles 
of  judicial  decision  should  not  be  controlled 
by  the  supposed  inconvenience  or  hardship 
that  may  follow  such  construction.  If  par- 
ties think  proper,  they  may  agree  that  the 
right  of  one  to  maintain  an  action  against 
another  shall  be  conditional  or  dependent 
upon  the  plalntUTs  perfonnance  of  covenants 
entered  into  on  his  part.  On  the  other  hand, 
they  may  agree  that  the  performance  by  one 
shall  be  a  condition  precedent  to  the  per- 
formance by  the  other.  The  question  In  ea(!b 
case  Is,  Which  intent  is  disclosed  by  the  lan- 
guage employed  In  the  contract?    •    •    •  •• 

In  the  learned  note  of  SerJ.  Williams  to 
the  early  case  of  Pordage  v.  Cole,  1  Saund. 
320,  it  Is  said  that  "If  a  day  be  appointed  for 
payment  of  money,  or  part  of  It,  or  for  do- 
ing any  other  act  and  the  day  Is  to  happen, 
or  may  happen,  before  the  thing  which  Is  the 
consideration  of  the  money,  or  other  act,  is 
to  be  performed,  an  action  may  be  brought 
for  the  money  or  for  not  doing  such  other 
act  before  performance;  for  It  appears  that 
the  party  relied  upon  his  remedy,  and  did  not 
intend  to  make  performance  a  condition  pre- 
cedent; and  so  it  is  where  no  time  is  fixed 
for  performance  of  that  which  is  the  con- 
sideration of  the  mouey  or  other  act." 

In  Goldsborough  v.  Orr,  21  U.  S.  (8  Wheat) 
217,  5  L.  Ed.  600,  It  is  said  that:  "Where  the 
acts  are  stipulated  to  be  done  at  different 
times  the  covenants  are  to  be  construed  as 
Independent  of  each  other.? 

In  Goodwin  v.  Lynn,  4  Wash.  C.  C.  714, 
Fed.  Cas.  No.  6.553,  the  rule  Is  laid  down, 
"that  to  ascertain  whether  covenants  are  de- 
pendent or  Independent,  the  Intention  of  the 
parties  is  to  be  sought  for  rather  in  the  or-  . 
der  of  time  In  which  the  acts  are  to  be  done, 
than  from  the  structure  of  the  Instruments." 

Volume  7,  Am.  &  Ehg.  Enc.  Law.  on  page 
95,  defines  the  two  classes  of  contracts  as  fol- 
lows: "A  contract  is  entire  when  by  its 
terms,  nature,  and  purposes  It  contemplates 
and  Intends  that  each  and  all  of  Its  parts, 
material  provision  and  the  consideration,  are 
common  each  to  the  other  and  Interdepend- 
ent" "A  divisible  contract  Is  one  in  Its  na- 
ture .and  purposes,  susceptible  of  division  and  - 
apportionment,  having  two  or  more  parts  in 
respect  to  matters  and  things  contemplated 
and  embraced  by  it,  and  not  necessarily  de- 
pendent upon  each  other,  nor  is  It  Intended 
by  the  parties  that  they  shall  be." 

In  Wile  v.  Rochester  Imp.  Co.,  24  Ind.  App. 
425,  56  N.  E.  928,  this  court  uses  language 
applicable  to  this  case:  "It  is  an  action  to 
recover  installments  of  purchase  money  due ; 
the  time  for.payment  of  the  last  installment 
and  for  the  execution  of  the  conveyance  by 
the  plaintiff  not  having  arrived  at  the  com- 
mencement of  the  action.  The  promise  to 
pay  the  Installments,  to  recover  the  amount 
of  which  the  action  Is  brought,  was  not  to 
be  performed  concurrently  with  the  execu- 
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tlon  of  a  conveyance,  bnf  was  an  lnder'*nd- 
ent  promlBe.  Therefore  It  was  not  needed 
In  the  complaint  to  show  performance,  or  ten- 
der of  performance,  or  readiness  and  ability 
to  perform  on  the  part  of  the  plaintiff." 
To  the  same  effect  la  Walker  t.  Stlmmel,  15 
N.  D.  484,  107  N.  W.  1081. 

It  Is  onr  conclusion  that  tbla  contract 
meets  every  requirement  of  a  diriaible  con- 
tract, and  that  the  obligation  to  pay  the  90,- 
000  was  an  independent  covenant  not  de- 
pending npon  a  tender  of  title.  A  party  may 
contract  to  accept  a  defective  title  or  to  make 
payments  before  obtaining  title,  and.  If  he 
does  BO,  be  cannot  be  heard  to  complain  that 
another  rale  would  have  been  applicable  in 
the  absence  of  such  agreement  Ditchey  v. 
Lee,  167  Ind.  267-278,  78  N.  B.  972;  McCleary 
V.  Ohlpman,  32  Ind.  App.  60R-507,  68  N.  E. 
320;  Pitman  t.  Ck>nner,  27  Ind.  387.  Onr 
Code  provides  (see  section  376,  Bums'  Ann. 
St  1908):  "In.  pleading  the  performance  of 
a  condition  precedent  in  a  contract  it  shall 
be  BuflSclent  to  allege,  generally,  that  the 
party  performed  all  the  conditions  on  his 
part  If  the  allegations  be  denied,  the  facts 
showing  a  performance  must  be  proved  on 
tile  trial."  Collins  v.  Amiss,  Trustee,  150 
Ind.  588-665,  6S  N.  E.  906 ;  Watson  v.  Deeds, 
S  Ind.  App.  76-77,  29  N.  B.  151.  If  a  com- 
plaint Is  good  In  part  and  entitled  the  com- 
plainant to  any  relief,  it  will  withstand  a  de- 
murrer. MItgatz  V.  Stleglltz,  166  Ind.  861,  12 
N.  B.  82;  Bloomfield  R.  R.  Co.  t.  Van  Slike, 
107  Ind.  480,  8  N.  B.  289;  Keller  v.  Reyn- 
olds, 12  Ind.  App.  S8S-887,  40  N.  B.  76,  280. 

The  appellee  contends  that  if  tender  of  a 
deed  was  unnecessary  when  the  suit  was 
filed  on  November  14,  1906,  it  was  necessary 
when  the  paragraphs  of  complaint,  now  un- 
der consideration,  were  filed  on  October  1, 
1907,  becanse  the  deed  was  due  on  March 
1,  1907.  Irwin  r.  Lee,  Leonard  v.  Bates, 
Ditchey  T.  Lee,  supra,  and  tome  other  cases, 
are  cited  in  support  of  this  proposition.  If 
no  suit  liad  been  brought  until  after  March 
1,  1907,  this  proposition  might  avail  appel- 
lee, but  suit  was  begun  on  November  14, 
1906,  and  the  amended  first  and  "third  and 
.further"  paragraphs  must  be  tested  as  of 
.that  date.  The  cases  are  clearly  distinguish- 
able from  cases  like  the  one  at  bar.  An 
amended  complaint  In  the  absence  of  some 
agreement  or  waiver,  afiTords  the  relief  ob- 
tainable on  the  facts  alleged  as  of  the  date 
of  the  beginning  of  the  «ult  without  refer- 
ence to  the  date  of  the  filing  of  the  amended 
pleading.  Jordan  v.  Indianapolis  Water  Co., 
159  Ind.  S48,  64  N*.  B.  680 ;  Pitzelo  T.  Reup- 
ing,  32  Ind.  App.  237,  68  N.  B.  008. 

We  have  yet  to  consider  the  effect  of  that 
portion  of  the  contract  which  we  have  above 
set  ont  on  the  subject  of  remedies.  This  ac- 
tion is  a  suit  upon  the  contract  to  recover  an 
Installment  of  the  purchase  money.  Can  it 
be  maintained,  notwithstanding  the  provl- 
-*  of  the  contract  relative  to  remedies? 
98  N.B.— 56 


We  might  refnse  to  consider  the  effect  of 
that  provision  of  the  contract  as  the  same 
is  not  mentioned  under  points  and  authorl- 
tiea,  and  only  referred  to  by  the  appellee  in 
his  statement  of  facts  and  in  argument 
However,  the  decision  of  the  questions  raised 
by  the  assignment  of  error  Involves  the  con- 
struction of  the  contract,  and  we  deem  it 
beet  to  express  our  views  upon  the  same  In 
so  far  as  involved  In  the  ruling  upon  the 
demurrer  to  the  complaint  Does  the  max- 
im, "Bxpresslo  unlus  est  excluslo  alterlus," 
apply  to  the  provisions  of  this  contract  re- 
lating to  the  remedies  to  be  pursned  in  case 
of  default  by  either  party?  In  other  words, 
are  the  appellants  by  this  provision  limited 
to  a  suit  for  damages  for  the  breach  of  the 
contract  or  to  an  equitable  action  for  the 
specific  performance  of  the  contract  as  an 
entirety?  This  maxim  has  been  applied  to 
the  construction  of  written  instruments,  such 
as  deeds,  wills,  and  leases,  but  nowhere  have 
we  found  it  applied  to  contracts,  on  the  snb- 
(Ject  of  remedies.  Broom's  Legal  Maxims 
(8th  Ed.)  p.  650;  Wharton's  Legal  Maxims, 
(2d  Ed.)  p.  171 ;  2  Coke  upon  LitUeton,  p.  210. 
Our  courts  have  applied  this  principle  to  the 
construction  of  statutes.  Couchman,  Adm'r, 
V.  Prather  et  al.,  162  Ind.  250-268,  70  N.  B. 
240;  Hart  et  al.  v.  Smith  et  al.,  168  Ind.  182- 
189,  64  N.  B.  661,  68  1m  R.  A.  948,  95  Am. 
St.  Rep.  280;  Woodford  et  al.  v.  Hamilton 
et  al.,  139  Ind.  481-485,  39  N.  E.  47.  The  rea- 
son for  this  rule  is  stated  in  2  Lewis'  Snth- 
erland  Statutory  Construction  (2d  Ed.)  i  491, 
as  follows:  "Bxpresslo  unlns  est  excluslo 
alterlus.  This  maxim,  like  all  rules  of  con- 
struction, to  applicable  under  certain  condi- 
tions to  determine  the  intention  of  the  law- 
maker when  it  is  not  otherwise  manifest 
Under  these  conditions  it  leads  to  safe  and 
satisfactory  conclusions;  but  otherwise,  the 
expression  of  one  or  more  things  is  not  a 
negation  or  exclusion  of  other  things.  What 
is  expressed  Is  exclusive  only  when  it  Is  cre- 
ative, or  in  derogation  of  some  existing  law, 
or  of  some  provision  In  the  particular  act 
The  maxim  is  applicable  to  a  statutory  pro- 
vision which  grants  originally  a  power  or 
right."  If  in  the  construction  of  statutes, 
"what  is  expressed  is  exclusive  only  when  It 
is  creative,  or  in  derogation  of  some  existing 
law,  or  of  some  provision  in  the  particular 
act"  or  when  the  statute  "grants  originally 
a  power  or  right,"  we  may  be  aided  by  test- 
ing the  provisions  of  the  contract  under  In- 
vestigation by  applying  the  reasons  assigned 
In  the  construction  of  statute. 

The  contract  specified  the  remedy  of  suit 
tor  damage  for  breach  of  its  provisions,  and 
also  provided  that  "If  either  of  the  parties 
shall  fall  or  refuse  to  perform  the  stipula- 
tions hereof  on  their  part  then  the  other  par- 
ties may  by  suit  enforce  the  specific  perform- 
ance by  the  defaulting  party  of  this  contract 
the  execution  of  a  deed  as  herein  provided, 
and  the  performance  of  any  other  act  here- 
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by  required  of  the  defaulting  parties."  The 
remedies  specified  In  the  contract  are  avail- 
able under  the  law  Independent  of  the  con- 
tract Kg  new  remedy  Is  suggested  by  It, 
and  no  authority  has  been  cited  showing  the 
application  of  the  doctrine  of  this  maxim  to 
contracts  specifying  remedies.  Doubtless  a 
contract  could,  by  specific  provlBions,  limit 
the  remedies  to  be  pursued  in  case  of  de- 
fault, but  that  is  not  the  question  presented 
by  the  one  before  us.  This  is  a  question  of 
implied  exclusion.  We  have  sought  diligent- 
ly for  authority  upon  the  application  of  the 
principle  that  "the  express  mention  of  one 
person  or  thing  is  the  exclusion  of  another," 
to  remedies  named  in  a  contract,  and  have 
found  none.  The  reason  of  the  rule  exclud- 
ing things  not  mentioned  fails  when  applied 
to  a  contract  specifying  remedies  available 
under  the  law  Independent  of  the  contract. 

We  do  not  feel  Justified  in  extending  the 
application  of  this  maxim  to  a  subject  where 
it  has  not  been  applied  so  far  as  we  are  able 
to  ascertain,  and  especially  so  as  the  reason 
of  the  rule  does  not  seem  to  Justify  such  ap- 
plication. We  are  strengthened  tn  this  con- 
clusion by  the  holdings  of  our  Supreme  and 
Appellate  Courts  in  construing  the  employ- 
er's liability  act  of  1893.  While  these  deci- 
sions may  not  be  directly  in  point  here,  they 
do,  however,  clearly  distinguish  the  sections 
of  the  act,  which  enlarge  the  liability  of  rail- 
roads from  those  sections  which  only  enact 
a  liability  already  existing  under  the  com- 
mon law.  In  the  latter  case  the  liability  giv- 
en by  the  statute  is  held  not  to  change  or 
exclude  the  action  given  by  the  common  law. 
Thacker  v.  a  I.  L.  R.  R.  Co.,  159  Ind.  82- 
86,  64  N.  E.  605,  59  L.  R.  A.  792;  Whit- 
comb  V.  Standard  Oil  Co.,  153  Ind.  613,  55 
N.  H.  440;  Coming  Steel  Co.  v.  Pohlplatz,  29 
Ind,  App.  251-256,  64  N.  E.  476.  That  por- 
tion of  the  statute  specifying  a  remedy 
where  one  existed  under  the  common  law 
before  the  enactment  of  the  statute,  is  not 
exclusive,  for  the  reason  that  a  remedy  al- 
ready existed,  and  the  act  to  that  extent  was 
not  creative  or  in  derogation  of  existing  law. 
A  suit  for  the  specific  t)erformance  of  a  con- 
tract is  an  equitable  action,  and  ordinarily 
means  the  performance  of  a  contract  accord- 
ing to  the  precise  terms  agreed  upon,  or  sub- 
stantially in  accordance  therewith.  Rison  v. 
Newberry,  90  Va.  613,  18  S.  E.  916;  Dow 
V.  Northern  R.  R.,  67  N,  H,  1,  86  Atl.  610. 
But  the  language  of  the  contract  before  us 
goes  further  than  the  mere  statement  of 
remedies  by  suit  for  damages,  or  specific 
performance.  Following  the  provision  for 
specific  performance,  we  find  the  language 
"and  the  performance  of  any  other  act  here- 
by required  of  the  defaulting  parties."  The 
contract  is  divisible  and  the  obligation  to 
pay  an  indQ)endent  covenant.  When  the 
time  for  payment  arrived,  and  default  was 
made,  we  do  not  feel  warranted  in  saying 
that  the  provisions  of  the  contract,  independ- 


ent of  any  implied  exclusion,  denied  to  ap- 
pellants the  remedy  pursued.  A  contract 
which  excludes  some  remedy  given  by  law 
should  be  so  definite  and  positive  in  its  terms 
as  to  show  the  clear  intention  of  the  par- 
ties so  to  do.  The  leading  purpose  in  the 
construction  of  any  contract  is  to  ascertain 
the  meaning  and  intention  of  the  parties 
from  the  language  employed.  The  words 
used  are  to  be  understood  in  their  plain,  or- 
dinary, and  popular  sense,  unless  there  la 
something  in  the  contract  to  indicate  a  dif- 
ferent meaning.  Beard  v.  Loftin,  102  Ind. 
408,  2  N.  E.  129 ;  R.  R.  Co.  v.  Meeds.  11  Ind. 
273.  In  construing  a  contract,  effect  most 
be  given  to  all  its  provisions  and  parts  where 
possible,  and  no  part  will  be  rejected  unless 
absolutely  repugnant  to  the  general  IntenL 
1  Beach  on  Contracts,  i  711;  17  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  p.  7,  and  cases  dted; 
Mittel  v.  Karl,  133  111.  65,  24  N.  E.  663,  8  L. 
R.  A.  655 ;  Ind.  Nat.  Gas  &  OU  Co.  v.  Graing- 
er, 33  Ind.  App.  659,  70  N.  E.  396.  The  in- 
strument should  be  made  consistent  by  giv- 
ing to  all  its  parts  their  due  weight  Crav- 
ens V.  Eagle,  C.  N.  Co.,  120  Ind.  6,  21  N.  B. 
081,  16  Am.  St  Rep.  298;  Boardman  v. 
Reed,  6  Peters,  32fr-345,  8  L.  Ed.  415.  The 
law  applicable  to  a  contract  is  to  be  consid- 
ered in  construing  the  same.  Pa.  Co.  v. 
Clark,  2  Ind.  App.  146,  27  N.  E.  686,  28  N. 
E.  208.  Giving  effect  to  the  provision  for  the 
enforcement  of  any  act  upon  which  default 
had  occurred,  as  well  as  the  other  parts  of 
the  agreement  and  considering  the  law  ap- 
plicable to  a  divisible  contract  we  do  not 
think  the  provisions  of  the  contract  are  suf- 
ficiently definite  to  authorize  us  to  exclude 
any  remedy  givoi  by  law  to  the  parties  to 
the  agreement 

The  appellee  obligated  himself  to  pay  ap- 
pellants a  sum  of  money  upon  a  given  date. 
This  date  was  earlier  than  the  date  fixed 
for  the  delivery  of  the  deed.  When  payment 
was  refused  and  this  suit  filed,  the  "act" 
"required"  of  the  appellee  was  payment  of 
the  money,  according  to  the  terms  of  the 
contract  To  compel  the  performance  of  this 
act  this  suit  was  begun,  and  while,  accord- 
ing to  the  technical  meaning  of  the  term,  the 
suit  is  not  for  specific  performance  of  the 
contract  as  a  whole,  It  does,  however,  fol- 
low the  contract  and  seek  the  enforcement 
of  that  provision  upon  which  default  had  oc- 
curred when  the  suit  was  begun.  Consider- 
ing all  the  provisions  of  the  contract  and  es- 
pecially those  fixing  the  time  for  the  pay- 
ment of  the  $9,000,  and  the  delivery  of  the 
deed,  and  the  clause  relating  to  the  remedies 
to  be  pursued  In  case  of  default  by  either 
party,  we  think  it  reasonable  to  hold  that 
the  suit  as  brought  was  not  denied  the  ap- 
pellants by  the  provisions  of  the  oontract 
The  appellee  cannot  be  relieved  from  his  ol>- 
llgatlon  to  pay  in  money  by  his  own  refusal 
to  pay  in  property  by  delivering  to  the  ap- 
pellants the  atock  oS.  goods  mentioned  In  the 
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contract  This  leaves  tbe  two  paragraphs  of 
complaint  under  consideration  standing  up- 
on the  same  footing.  We  therefore  conclude 
that  each  paragraph  was  sufficient  to  with- 
stand the  demurrer. 

The  Judgment  is  therefore  reversed,  with 
Instructions  to  the  lower  court  to  overrule 
the  demurrer  to  the  amended  first  and  the 
tliird  paragraphs  of  complaint,  and  for  fur- 
ther proceedings  in  accordance  with  this 
opinion. 

MTBES,  C.  J,  and  HOTTBL,  LAIET,  AD- 
AH8,  and  IBACH,  JJ.,  concur. 


(47  Ind.  App.  S4) 

OITX  OF  liOOANSPOBT  t.  SMITH. 

(No.  8,860.) 

(Appellat*  Oonrt  of  Indiana,  Division  No.  L 

Feb.  1, 1911.) 

1.  ELBoiBiciTr  (1 16*)— iNjmiKa  Incident  to 

PbODDOTION— JUIABIUTT. 

A  city  maintaining  electric  light  wires  sus- 
pended over  its  streets  owes  to  employte  of  a 
railwajr  company  nsing  a  telephone  system  in 
its  yards  tlie  du^  to  use  a  reasonable  degree 
of  care  to  avoid  injury,  and  its  duty  does  not 
depend  on  any  franchise  right  of  the  company, 
and  where  the  city  negligently  permitted  the 
telephone  wires  to  become  neavily  charged  with 
dectricity,  causing  the  death  of  an  employe  of 
the  company  while  attempting  to  use  the  tele- 
phone, It  is  liable. 

[Dd.  Note.— For  other  eases,  see  Electricity, 
Cent  Dig.  19;   Dec.  IMg.  |  la*] 

2.  Nkolioeno  (i   19*)  —  Danqbbous  Sxtb- 
CTANCES— LiABiurr. 

One  who  artificially  collects  on  his  own 
premises  a  substance  which  from  its  nature  is 
liable  to  escape  and  cause  injury  to  others  must 
nae  reasonable  care  to  restrain  it,  and  is  an- 
swerable for  any  injuries  to  another  through 
its  escape  from  its  want  of  such  care. 

[Ed.   Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  I  28;    Dec  Dig.  |  19.*] 

8.  ELKOTBicrrr  (J  19*)— Injubies  Incident  to 

PaoDncTioN- Actions — Complaint. 

A  complaint  in  an  action  against  a  city, 
maintaining  electric  light  wires  over  its  streets, 
for  the  death  of  an  employg  of  a  railway  com- 
pany operating  a  line  of  railroad  through  the 
city,  and,  in  connection  therewith,  railroad 
yards  and  a  telephone  system  for  use  by  the 
employes  ia  carrying  on  the  business  of  the 
company,  which  alleges  that  decedent  was  in 
a  place  where  he  had  a  right  to  be,  and  that 
be  was  killed  while  attempting  to  use  a  tele- 
phone because  the  telephone  wires  were  heavily 
charged  with  electricity,  which  had  escaped  from 
the  wires  of  the  city,  sufficiently  shows  that 
decedent  received  tbe  fatal  charge  of  electricity 
while  be  was  engaged  in  the  discharge  of  his 
duties  as  an  emplove  of  the  company,  and  stat- 
ed a  cause  of  action. 

[ESd.  Note.— For  other  cases,  see  Electricity, 
CJent  Dig.  I  11;    Dec.  Dig.  !  19.*] 
4.  BuBOTBiciTT  (1 14*)— Injuries  Incident  to 

Pboduotion— Oars  Rbquibeo. 

One  maintaining  electric  wires  over  the 
streets  of  a  city  is  liable  for  negligence  in  so 
constructing  or  maintaining  the  wires  as  to  per- 
mit electridty  to  escape  to  the  injury  of  others, 
and  the  care  must  at  all  timas  be  proportionate 
to  tlM  danger. 

[Ed.  Note.— For  other  cases,  see  Electridtj, 
Cent.  Dlt.  I  T;   Dec.  Dig.  {  l4.*] 


5.  EiAOTRicirr  (1 17*)— TNJTJBIB8  Incident  to 
Pboddction  — Pboximatb  Catj«w— Concub- 
RENT  Acts. 

A  city  maintaining  electric  light  wires 
over  its  streets  and  permitting  the  escape  of 
electricity  to  telephone  wires  strung  by  a  rail- 
way company  operating  a  road  throngb  the  city, 
and  thereby  causing  the  death  of  an  employ^  of 
the  railway  company  while  attempting  to  tele- 
phone, is  liable  for  the  accident,  though  the 
company's  failure  to  property  guard  its  tele- 
phone wires  from  contact  with  electric  light 
wires  concurred  in  producing  the  death ;  the  city 
having  knowledge  of  the  existing  conditions. 

[Ed.  Note.— For  other  cases,  see  Electricit7> 
Dec.  Dig.  i  17.*J 

8.  Neguqencb  (I  15*)— Joint  Tort-Fkasorb 

—Parties. 

A  suit  may  be  brought  against  one  tort-' 
feasor  only,  though  concurrent  negligence  of 
otheia  is  shown  to  have  contributed  to  the  in- 
jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  |  18;   Dec.  Dig.  |  15.*] 

7.  Triai,  (I  350*)  —  Obnebal  Verdict  —  Spb- 
dAi.  Verdict— Ebteot. 

A  general  veidict  finding  every  issuable 
fact  essential  to  a  recovery,  cannot  be  disturb- 
ed b^  the  answers  to  the  interrogatories  in  the 
special  verdict,  unless  they  are  In  irreconcilable 
conflict  with  the  general  verdict 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  857-860;   Dec.  Dig.  |  350.*] 

8.  ElLEOTBicnr  (|  10*)— Injubibs  Incident  to 
Production— CJoNTMBTnroBT  Nbgugeno*— 
Evidence. 

In  an  action  for  the  death  of  an  employ^ 
of  a  railway  company,  killed  by  an  electric 
shock  while  attempting  to  nse  the  company's 
telephone  in  the  railroad  yards,  owing  to  c<»- 
tact  of  the  teleph<Hie  wires  with  the  electric 
lig'at  wires  of  defendant  city,  evidence  held  not  to 
show  that  decedent  had  knowledge  of  the  danger 
so  as  to  render  him  guilty  of  contribntory  nev- 
ligence  in  using  the  telephone. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  I  11;    Dec.  Dig.  t  W.*] 

9.  Railroads  (S  18*)— Franchises— Powers. 

The  operation  of  telegraph  and  tele{ihone 
lines  and  necessarr  instruments  is  an  incident 
to  the  operation  of  railroads,  and  is  permissible 
by  virtue  of  an  Implied  power  under  an  ex- 
press grant  giving  authority  to  operate  a  rail- 
road. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  if  39-^;  Dec.  Dig.  !  la*] 

10.  Electricitt  (I  15*)— Injuries  Incident 
TO  Production- Liability. 

A  city  granted  to  a  railway  company,  the 
right)  to  construct  and  maintain  railroad  tracks 
and  yards  in  the  city.  The  company  maintain- 
ed telephone  wires  in  the  streets  of  the  city  in 
connection  with  its  business.  TUe  city  subse- 
quently erected  electric  light  wires  in  its  streets, 
and  employes  of  the  electric  li^ht  department 
knew  of  the  existence  snd  location  of  the  tele- 
phone wires  for  many  years.  The  electric  light 
wires  came  In  contact  with  the  telephone  wires 
and  heavily  charged  tliem  with  electricity,  caus- 
ing the  death  of  an  employe  of  tbe  company 
while  attempting  to  telephone.  Beld,  that 
the  company  was  not  a  trespasser  on  the  streets 
of  the  aty  because  of  the  erection  and  main- 
tenance a  its  wires  in  connection  with  Its 
business,  and  the  city  owed  to  the  employes  of 
the  company  the  duty  to  use  care  in  the  control 
and  management  of  the  electricity  which  it  used. 
[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  |  8;  Dec.  Dig.  i  15.*] 
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11.  Tbivi.  (I  295*)— Ebxobs  iir  iNSTBUcmons 

— <jO»  STBUCnOI^    A8   A   WHOLE. 

Wl.eie  the  instractions,  when  considered 
as  ft  whole,  state  the  law  correctly  and  fairly 
to  both  parties,  errors '  in  the  instructions,  if 
any,    are    harmless. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
I>i«.  H  703-717:    Dec.  Dig.  S  285.*] 

12.  TBIAL    (S   260*)  —  iNSTBtJCTIONS— KBTOSAi 
TO  GiVK  iRSTBUCnONS  C!OVEBED  BY  CHABOB 

Given. 

It  is  not  error  to  refose  a  requested  charge 
covered  by  the  charige  given. 

[EVl.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §i  651-669;    Dec.  Dig.   §  260.*] 

18.  Tbial  (S  60*)— Obdeb  or  Paoor. 

The   order   of  admission   of   testimony  is 
,  within  the  sound  discretion  cff  the  trial  conrt. 
FBd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  138-145;    Dec.  Dig.  |  59.*] 

Appeal  from  Circuit  Court,  Coas  County; 
Frank  D.  Butler,  Special  Judg6. 

Action  by  Lyman  0.  Smith,  administrator 
of  David  3.  Smith,  deceased,  against  the  City 
of  Logansport  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

6ea  W.  Funk,  Antrim  Sc  McCllntlc,  and 
B.  P.  Kllng,  for  appellant  Robert  3.  Love- 
land  and  Klatler  &  Kistler,  (or  appellee. 

FEHJT,  J.  Tbla  Is  an  appeal  from  the  Cass 
drcult  conrt  from  a  Judgment  in  favor  of  ap- 
pellee. In  the  sum  of  $1,500.  The  errors  as- 
signed are  the  overruling  of  the  demurrer  to 
the  first,  second,  and  third  paragraphs  of 
complaint,  overruling  appellant's  motion  for 
Judgement  on  the  answers  to  the  InterrogBto- 
rles  notwithstanding  the  general  verdict,  over- 
ruling the  motion^ for  a  new  trial  and  the 
motion  In  arrest  of  Judgment  The  first 
paragraph  of  the  complaint  is  for  alleged 
negligence  of  the  appellant  in  constructing 
an  electric  light  plant  in  the  city  of  Logans- 
port,  resulting  In  an  Injury  causing  Instant 
deatb  to  the  appellee's  decedent,  David  Jud- 
flon  Smith,  an  employ^  of  the  Pittsburgh, 
Cincinnati,  Chicago  &  St  Louis  Railway 
Company,  in  the  capacity  of  switchman  or 
yard  brakeman. 

It  Is  alleged  in  substance  that  the  appel- 
lant owned  and  operated  an  electric  light 
plant  in  said  dty,  and  In  so  doing  maintain- 
ed throughout  said  city  electric  light  wires 
highly  charged  with  electricity,  which  were 
supported  on  poles  about  15  or  20  feet  above 
the  surface  of  the  street;  that  In  placing  the 
same  along  and  upon  Berkley  street  appel- 
lant "knowingly  erected  and  maintained  the 
same  under,  near,  and  adjacent  to  numer- 
ous telephone  wires  similarly  supported  on 
poles  on  and  along  Canal  street,"  which 
street  crossed  said  Berkley  street ;  that  tele- 
phones were  connected  with  said  wires  and 
used  by  the  employes  of  said  Pittsburgh,  Cin- 
cinnati, Chicago  &  St  Louis  Railway  Com- 
pany in  conducting  Its  business;  that  said 
electric  light  wires  on  the  20th  day  of  Au- 
gust, 1905,  and  during  all  the  time  the  apr 


pellant  operated  its  electric  light  plaat,  were 
highly  charged  with  a  dangerous  and  deadly 
current  of  electricity,  and  appellant  careless- 
ly and  negligently,  with  full  knowledge  of 
Qie  danger  occasioned  thereby,  placed  and 
maintained  said  wires  in  such  position  and 
proximity  to  said  telephone  wires  that  the 
dangerous  and  deadly  current  carried  over 
appellant's  electric  wires  was  liable  to  be, 
and  was  by  one  of  the  city's  wires,  diverted 
and  communicated  to  and  over  one  of  the 
telephone  wires  of  the  said  railway  company, 
to  and  Into  the  telephone  apparatus  located 
In  the  yards  of  said  company  where  the  de- 
cedent was  employed;  that  on  said  day  de- 
cedent, while  engaged  in  the  discharge  of 
his  duties  as  such  employe,  without  any 
knowledge  or  means  of  knowing  the  danger 
created  by  the  x>osition  of  the  city's  electric 
light  vTlres  and  the  Bald  tel^hone  wires, 
carefully  and  prudently  took  hold  of  one  of 
said  telephones  for  the  purpose  of  using  the 
same,  and  while  so  doing,  by  reason  of  the 
carelessness  and  negligence  of  appellant  In 
so  constructing  and  maJstalnlng  its  electric 
light  wires,  as  aforesaid,  received  a  diarge  of 
electricity,  which  then  and  there  and  there- 
by passed  into  and  through  his  body,  causing 
instant  death. 

The  second  and  third  paragraphs  of  com- 
plaint are  substantially  the  same  as  the  first 
paragraph,  except  th«t  the  charge  is  negli- 
gence In  the  maintenance  of  the  tfectric  light 
wires  for  a  long  time  previous  to  the  acci- 
dent, and  at  the  time  of  the  aeddent,  in  the 
negligent '  and  dangerous  manner  described 
in  the  first  paragraph  of  complaint  The  rul- 
ing upon  the  demnrrer  to  the  sereral  para- 
graphs 6t  complaint  may  be  considered  to- 
gether, as  It  is  quite  evident  if  one  Is  good 
all  are  good.  ' 

The  prlacipal  objections  raised  are  (1) 
there  is  no  averment  showing  'that  appellant 
granted  to  the  Pittsburgh,'  Cincinnati,  Chica- 
go Se  St.  Louis  Railway  Company  the  right 
to  construct  and  maintain  a  private  tele- 
phone syston  upon  its  streets;  (2)  the  appe- 
lant owed  no  duty  to  the  decedent,  except  to 
avoid  a  willful  Injury.  We  do  not  think  the 
complaint  bad  for  failure  to  specifically  aver 
a  grant  from  appellant  to  the  railway  com- 
pany of  the  right  to  maintain  its  private  tele- 
phone system  upon  its  streets. 

It  appears  from  the  complaint  that  the 
railway  company  was  engaged  in  operating 
a  line  of  railway  within  and  through  the  dty 
of  Logansport,  and  that  in  connection  there- 
with it  operated  railway  yards  at  a  point 
near  the  Intersection  of  said  Berkl^  and 
Canal  streets ;  that  the  telephones  were  used 
by  the  employes  of  said  company  in  conduct- 
ing its  business;  and  that  the  decedent  at 
the  time  of  his  injury  was  in  the  employ- 
ment of  said  company,  and  engaged  in  the 
discharge  of  his  duties  as  such  employe. 
This  shows  that  he  was  In  a  place  where  he 
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had  a  right  to  be,  and  was  not  a  trespasser. 
In  sncb  situation  the  appellant  owed  to  him 
the  duty  not  to  Injure  him,  if  such  Injury 
could  be  avoided  by  a  reasonable  degree  of 
care,  and  this  duty  did  not  depend  upon  any 
franchise  right  of  his  employer,  the  railway 
compaity.  The  dty,  by  the  averments  of  the 
complaint,  is  shown  to  have  been  engaged 
in  the  electric  light  business,  using  a  danger- 
ous and  deadly  agency — electricity — and  to 
have  negligently  permitted  the  same  to  es- 
cape tTom  Its  wires  to  the  fatal  Injury  of  de- 
cedent 

Central  Union  Tel.  Go.  t.  Sokola,  Adm., 
84  Ind.  ApPr  429b  on  page  434,  73  K  B.  143, 
on  page  144,  was  a  suit  for  the  negligent 
killing  of  a  person  caused  by  contact  with 
a  telephone  wire  which  lay  across  a  charged 
and  uninsulated  electric  light  wire.  Ldabil- 
ity  was  denied  because  the  wire  was  on  pri- 
vate proi)erty.  The  court,  by  Judge  Robin- 
son, said:  "It  is  true  it  was  upon  private 
property,  but  It  was  a  place  where  people 
had  a  right  to  go,  and  where  they  were  lia- 
ble to  go.  There  is  reason  in  such  cases  for 
maklTig  the  distinction  between  liability  for 
Injuries  to  persons  on  private  property  and 
liability  for  Injuries  to  persons  using  a  pub- 
lic street  But  if  the  person  injured  is  not  a 
trespasser,  and  has  a  right  to  be  where  he 
is  when  injured,  the  duty  most  extend  to 
him  to  maintain  the  wires  in  a  safe  condi- 
tion, although  the  wires  are  maintained  by 
the  company  across  private  property.  Keas- 
bey.  Electric  Wires  (2d  Ed.)  247.' 

1  Thompson  on  Neg.  {  896,  states:  "One 
who  artificially  collects  upon  his  own  prem- 
ises a  substance  which,  from  its  nature,  is 
liable  to  escape  and  cause  mischief  tx>  others, 
must  use  reasonable  care  to  restrain  it,  and 
is  answerable  for  any  damages  occasioned  to 
others  through  its  escape  from  a  want  of 
such  care."  To  the  same  effect  the  foUow- 
•  Ing  authorities:  1  Thompson  on  Neg.  S  801 ; 
City  Elec.  St  Hy.  Co.  v.  Conery,  61  Ark.  381, 
33  S.  W.  426,  31  L.  R.  A.  570,  64  Am.  St  Rep. 
262;  Defiance  Water  Co.  T.  Olinger,  64  Ohio 
St  532,  44  N.  B.  238,  32  li.  R.  A.  736;  Oulnn 
V.  Delaware  &  A.  Tel.  Co.,  72  N.  J.  Law, 
276,  62  Ati.  412,  3  L.  R.  A.  (N.  S.)  988,  111 
Am.  St  Rep.  668 ;  Fitzgerald  v.  £}dison  Elec. 
niumln.  Co.,  200  Pa.  540,  60  AtL  161,  86  Am. 
St  Rep.  732 ;  Van  Winkle  v.  Am.  Steam  BoU- 
er  Co.,  52  N.  J.  Law,  240,  19  AtL  472. 

In  City  Electric  St  Ry.  Co.  v.  Conery,  su- 
pra, the  court  said:  "The  main  difference 
betweoi  the  case  last  dted  and  this  is  the 
electricity  was  communicated  to  the  party 
injured  In  the  former  by  the  electric  com- 
pany's own  wire,  and  in  the  latter  by  the 
wire  of  another,  but  the  principle  upon 
which  the  liability  is  based  is  the  same  In 
both  cases.  All  persons  have  the  right  to 
use  the  streets,  in  or  over  which  the  wires 
are  suspended,  as  public  highways.  Subject- 
ing the  dangerous  element  of  electricity  to 
their  control,  and  using  it  for  their  own  pur- 
poses, by  means  of  wires  suspended  over  the 


streets,  it  is  their  duty  to  maintain  it  In  such 
a  manner  as  to  protect  such  persons  against 
injury  by  it,  to  the  extent  they  can  do  so  by 
the  exercise  of  reasonable  care  and  diligence. 
This  duty  is  not  limited  to  keeping  their  own 
wires  out  of  the  streets,  or  other  public  high- 
ways, but  extends  to  the  prevention  of  the 
escape  of  the  dangerous  force  in  their  service 
through  any  vrires  brought  in  contact  with 
their  own,  and  of  its  transmission  thereby  to 
any  one  using  the  streets.  Only  in  this  way 
can  the  pubUc  receive  that  protection  due  it 
while  exercising  its  rights  In  the  highways 
in  or  over  which  electric  wires  are  suspend- 
ed." 

These  authorities  fully  answer  appellant's 
objection  that  appellee's  decedent  was  an  em- 
ploye of  the  railway  company,  and  that  the 
city  did  not  owe  him  the  duty  of  furnishing 
him  a  safe  place  in  which  to  work.  This 
is  true  as  a  general  proposition,  but  it  does 
not  change  appellant's  duty  to  the  public  to 
use  care  in  controlling  the  dangerous  current 
of  electricity  it  was  carrying  over  Ite  wlres^ 
This  duty  extended  to  the  decedent,  and  his 
relations  to  th^  railway  company  did  not 
deprive  him  of  that  protection,  or  relieve  ap- 
pellant from  liability  if  that  duty  was  neg- 
lected. The  cases  where  no  public  duty  rela- 
tive to  some  dangerous  substance  or  agency 
is  shown,  and  cases  applying  the  doctrine 
that  one  who  lets  or  sells  property  for  use  Is 
not  responsible  to  third  pefsous  for  injuries 
sustained  by  reason  of  defects  therein,  when 
carefully  considered,  are  found  not  to  con- 
flict with  our  holding,  and  in  most  of  them 
the  exception  in  regard  to  dangerous  sub- 
stances or  agencies  Is  expressly  mentioned. 
This  is  true  of  Grlffln  v.  Jackson  Light  & 
Power  Co.,  128  Mich.  663,  87  N.  W.  888,  65 
L.  R.  A.  318,  92  Am.  St  Rep.  496,  relied  upon 
by  appellant  upon  this  proposition.  1  Thomp- 
son on  Neg.  i  831,  recognizes  this  distinc- 
tion and  says:  "The  boimdary  line  exclud- 
ing this  class  of  cases  was  said  to  be  this: 
That  where  there  is  no  privity  of  contract 
betweoi  the  plahitiff  and  defendant  and  no 
public  duty  has  been  broken  by  the  latter, 
the  plaintiff  cannot  recover." 

The  further  objection  is  urged  to  the  sec- 
ond paragraph  of  the  complaint  that  it  does 
not  aver  that  when  appellee's  decedent  re- 
ceived the  fatal  charge  of  electricity  he  was 
engaged  in  the  discharge  of  his  duties  as  an 
eiiu)loy6  of  the  railway  company.  The  form 
of  the  averment  of  this  fact  Is  not  to  be 
commended,  but  we  think  a  fair  construe, 
tion  of  the  whole  paragraph  shows  that  he 
was  so  engaged  at  the  time.  It  clearly  ap- 
pears that  he  was  in  a  place  where  he  had 
a  right  to  be,  and,  under  the  authorities  al- 
ready cited,  we  think  the  paragraph  states 
a  cause  -of  action. 

In  Van  Winkle,  Adm.  v.  Steam  Boiler  Co., 
52  N.  J.  Law,  240,  19  Atl.  472,  supra,  in  dis- 
cussing the  duty  owed  to  third  persons  not 
at  the  time  in  the  exercise  of  any  legal  right 
the  court  said:  "That  in  all  cases  in  which 
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any  person  nndertakes  the  performance  of 
any  act  wblch,  even  done  with  care  and  skill, 
will  be  highly  dangerous  to  the  persons  or 
lives  of  one  or  more  persons,  known  or  un- 
known, the  law,  Ipso  facto.  Imposes  as  a  pub- 
lic duty  the  obligation  to  exercise  such  care 
and  skill.  The  test  of  the  defendant's  lia- 
bility to  a  particular  person  Is  whether  in- 
Jury  to  him  ought  reasonably  to  have  be^i 
anticipated.  In  the  present  case  the  guy 
wire  was  stretched  over  an  open  field  across 
which  people  were  accustomed  to  travel  with- 
out objections  by  the  landowner.  The  ad- 
joining field  was  used  as  a  ball  ground.  It 
was  probable  that,  if  the  guy  wire  broke, 
some  one  crossing  the  field  would  come  in 
contact  with  it  That  whoever  did  so  was 
a  trespasser  or  bare  licensee,  as  against  the 
landowner,  cannot  avail  the  defendant  If 
a  bare  licensee,  he  would  still  be  there  law- 
fully. If  a  trespasser,  his  wrong  would  be 
to  tiie  landowner  alone,  not  a  public  wrong, 
nor  a  wrong  to  the  defendant"  The  doc- 
trine of  this  case  goes  further  than  our  hold- 
ing, for  the  deceased  was  not  a  mere  li- 
censee, nor  was  he  a  trespasser.  He  was  en- 
gaged in  a  lawful  undertaking  In  a  j>lace 
where  he  had  a  right  to  be.  Considering  the 
danger  attending  the  use  of  wires  highly 
charged  with  electricity,  and  the  resultant 
duty  to  the  public,  we  find  no  conflict  in  the 
decisions  dted  by  appellant's  learned  coun- 
sel, and  the  cases  showing  liability  for  neg- 
ligence in  so  constructing  or  maintaining 
electric  wires  as  to  permit  the  current  to  es- 
cape to  the  injury  of  others.  The  care  must 
at  all  times  be  proportionate  to  the  danger, 
caty  Blec.  St  Ry.  Co.  v.  Conery,  supra ;  Den- 
ver Consld.  Elec.  Co.  v.  Simpson,  21  Colo. 
871,  41  Pac.  499,  31  L.  R.  A.  566;  Fitzgerald 
V.  Edison  E.  Illumln.  Co.,  200  Pa.  540,  50  AU. 
161,  86  Am.  St  Rep.  732,  supra;  Keasbey 
Elec.  Wires,  |!  238-252;  1  Thompson  on  Neg. 
t  797. 

The  relative  position  of  the  telephone  and 
electric  light  wires  Is  not  controlling.  The 
fact  that  the  appellant  strung  Its  wires  at 
the  time  In  the  manner  shown  in  the  evi- 
dence in  this  case,  or  the  fact  that  the  rail- 
way company  may  have  failed  to  properly 
guard  its  telephone  wires  from  contact  with 
the  electric  light  wires,  considered  In  con- 
nection with  the  knowledge  of  the  existing 
conditions  on  the  part  of  appellant  cannot 
shield  the  city  from  liability  on  account  of 
its  alleged  negligence  In  the  maintenance  of 
its  said  wires  In  a  position  likely  to  result 
In  injury  to  persons  entitled  to  protection 
from  the  dangerous  agency  employed.  City 
Elec.  St  Ry.  Co.  v.  Conery,  supra;  Hebert 
V.  Lake  Chas.  I.,  L.  &  W.  W.  Co.,  Ill  La. 
622,  35  South.  731,  64  >L.  R.  A.  101,  100  Am. 
St  Kep.  505;  McKay  v.  Southern  Bell  Tel. 
Co.,  Ill  Ala.  S37,  19  South.  695,  31  L.  R.  A. 
589,  56  Am.  St  Rep^  59;  Illingsworth  v. 
Boston  Elec.  Light  Co.,  161  Mass.  583,  37 
N.  E.  778  25  L.  R.  A.  552-554.  The  fact 
that  the  railway  company,  the  employer  of 


appellee's  decedent,  may  have  been  guilty  of 
concurrent  negligence  in  so  placing  and 
maintaining  its  telephone  wires  upon  the 
street,  as  alleged,  may  show  the  city  and 
railway  company  to  be  Joint  tort-feasors,  but 
cannot  deprive  appellee  of  the  right  to  re- 
cover for  actionable  negligence  on  the  part  of 
appellant  L.  N.  A.  &  C.  R.  Co.  v.  Lucas, 
119  Ind.  583-691,  21  N.  E.  968,  6  L.  R.  A. 
198;  Logansport  &  Wabash  Val.  Nat  Oas 
Co.  T.  Coate,  29  Ind.  App.  299-805,  64  N.  E. 
638;  Richmond  Gas  Co.  T.  Baker,  146  Ind. 
600-«06,  46  N.  E.  1049,  86  L.  R.  A.  683; 
Town  of  Knightstown  v.  Mnsgrove,  116  Ind. 
121,  18  N.  El  452,  9  Am.  St  Rep.  827 ;  New 
Tork,  etc.,  R.  Co.  t.  Robhlns,  Adm.,  38  Ind. 
App.  172-183,  76  N.  B.  804;  City  of  Elwood 
V.  Laughlln,  29  Ind.  App.  667-^3,  65  N.  E. 
18;  1  Thompson  on  Neg.  (2d  Ed.)  i  499  et 
seq. ;  Lucas  v.  Pennsylvania  Co.,  120  Ind. 
205,  21  N.  E.  972,  16  Am.  St  Rep.  323.  The 
fbct  that  the  suit  is  brought  against  one  tort- 
feasor only  where  concurrent  negligence  is 
shown  contributing  to  the  injury,  is  not 
ground  for  defense  to  such  action.  South 
Bend  Mfg.  Co.  v.  Idphart  12  Ind.  App.  185, 
89  N.  B.  906 ;  KnonfT  ▼.  City  of  <Logansport 
26  Ind.  App.  202,  59  N.  E.  847,  84  Am.  St 
Rep.  292. 

It  is  contended  by  appellant  that  the  court 
erred  in  overruling  its  motion  for  a  Judgment 
in  its  favor  on  the  alnswer  to  the  Interroga- 
tories, notwithstanding  the  general  verdict 
In  support  of  this  contention  It  Is  asserted 
that  the  appellee's  decedent  had  knowledge 
before  he  used  the  telephone,  resulting  in  his 
Injury,  that  It  was  heavily  charged  with  elec- 
tric!^ and  that  In  so  using  the  same  he  was 
guilty  of  contributory  negligence. 

The  general  verdict  finds  every  Issuable 
fact  essential  to  appellee's  recovery,  and  can- 
not be  disturbed  by  the  answers  to  the  inter- 
rogatories unless  the  same  are  In  irrecon- 
cilable conflict  therewith.  We  have  exam- ' 
ined  the  evidence  upon  this  subject,  and  it 
discloses  that  on  the  day  of  the  fatal  acci- 
dent, and  but  shortly  before  It  occurred,  a 
fellow  workman  Informed  the  decedent  that 
he  had  touched  his  finger  to  the  "clapper"  of 
a  telephone  ana  had  received  a  shock,  but 
no  injury  was  snown  to  have  resulted  there- 
from. The  telephone  so  touched  was  in  an- 
other part  of  the  railway  company's  yards, 
and  some  two  squares  away  from  the  tele- 
phone which  the  decedent  attempted  to  use 
when  he  was  killed.  The  decedent  undertook 
to  use  the  telei^one  in  the  usual  and  ordi- 
nary way,  and  while  so  doing  he  received 
such  a  powerful  current  of  electricity  that 
his  death  resulted  instantly.  The  current 
was  shown  to  have  been  from  1,100  to  1,150 
voltage.  There  is  no  evidence  showing  that 
he  had  any  knowledge  of  the  connection  be- 
tween the  telephone  touched  by  his  fellow 
workman  and  reported  to  him,  and  the  one 
which  he  attempted  to  use.  Neither  is  it 
shown  that  he  had  any  special  knowledge  of 
electricity  or  of  the  location  of  the  telephone 
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wires  with  reference  to  the  electric  light 
wires  of  the  appellant  The  evidence  comes 
far  short  of  showing  such  knowledge  upon 
his  part  as  to  make  his  attempted  use  of  the 
telephone  contributory  negligence.  Neither 
can  It  be  said  as  a  matter  ot  law  against  the 
general  verdict,  on  the  facts  of  this  case,  that 
deceased,  In  the  use  of  the  telephone  assum- 
ed the  risk.  Wright  v.  C.  I.  &  L.  Ry.  Co., 
160  Ind.  583-590,  06  N.  B.  451. 

It  is  further  contended  by  appellant  that 
the  answers  to  interrogatories  show  that  the 
private  telephone  wires  of  the  railway  com- 
panjT,  the  employer  of  the  decedent,  on  the 
date  of  the  Injury,  were  by  said  railway  com- 
pany permitted  to  sag  and  come  in  contact 
with  the  wires  of  appellant,  and  thus  became 
charged  with  the  electricity  which  caused 
the  death  of  decedent;  and,  further,  that 
this  negligence  of  the  railway  company  was 
an  intervening,  responsible  agent  which  cut 
off  the  line  of  causation,  and  relieved  the  ap- 
pellant from  any  liability  on  account  thereof. 
The  facts  which  appellant  relies  upon  to 
show  an  intervening,  responsible  agent  cot- 
ting  off  the  line  of  causation  from  the  al- 
leged negligence  of  tlie  city  do  not  show  such 
intervening  agent,  but  tend  to  show  concur- 
rent n^Ugence  on  the  part  of  the  city  and 
the  railway  company,  making  them  Joint 
tort-feasors.  The  appellee  in  such  situation 
had  the  right  to  sue  either  or  both  parties, 
and  the  appellant  cannot  be  relieved  by 
showing  that  the  railway  company  is  also 
liable.  The  cases  cited  upon  the  proposition 
of  an  independent,  intervening,  responsible 
agent  cutting  off  the  line  of  causation,  in 
onr  view  of  this  case,  are  not  in  point,  and 
need  not  be  further  considered.  But  if  it  be 
conceded  (which  we  cannot  do)  that  the  neg- 
ligence of  the  railway  company  in  allowing 
Its  telephone  wires  to  sag  and  come  In  con- 
tact with  the  electric  light  wires  of  the  city 
brings  the  case  within  the  rule  of  an  inter- 
vening agent  cutting  off  the  line  of  causation, 
a  well-recognized  exception  to  the  rule,  when 
applied  to  the  facts  of  this  case,  will  prevent 
its  affording  appellant  any  relief.  In  Indi- 
anapolis St  B.  Co.  V.  Schmidt,  35  Ind.  App^, 
on  page  210,  71  N.  B.  666,  this  court  said: 
"If  the  drctunstances  are  such  that  the  in- 
tervention of  the  independent  agent  ought  to 
have  been  foreseen,  then  such  intervention 
does  not  operate  to  rtiease  the  original 
wrongdoer  from  the  consequences  of  his  neg- 
ligence." The  length  of  time  the  telephone 
wires  had  been  suspended  upon  the  poles, 
with  knowledge  on  the  part  of  the  city  of 
their  close  proximity  to  Its  electric  light 
wires,  the  tendency  of  wires  to  sag,  the  effect 
of  heat  and  other  elements  upon  suspended 
wires,  and  the  danger  of  contact  with  the 
other  wires  when  carrying  high  voltage  cur- 
rents of  electricity,  certainly  indicate  that 
the  thing  which  did  occur  in  this  case  was 
such  as  should  have  been  foreseen,  and 
would  have  been  if  that  care  and  diligence 
required  by  the  law  had  been  exercised  by 


appellant  1  Thompson  on  Negligence,  §§  54, 
58;  L.  R.  Co.  y.  Lucas,  119  Ind.  583-690,  21 
N-  B.  968,  6  L.  R.  A.  193;  Reid  v.  Evans- 
vlUe  &  T.  H.  R.  Co.,  10  Ind.  Aw>.  886-396. 
35  N.  E.  703,  53  Am.  St  Rep.  391. 

In  the  case  of  Logansport  &  Wabash  Nat 
Oas  Co.  V.  Coate,  29  Ind.  App.,  on  page  305, 
64  N.  B.,  on  page  640,  this  court  said:  "It 
is  Tvell  settled  that  where  the  plaintiff  was 
injured,  without  his  fault,  by  the  concurrent 
negligence  of  the  defendant  and  a  third  per- 
son, not  subject  to  the  plaintMCs  control  or 
direction,  the  defendant  cannot  avail  himself 
of  the  negligence  of  such  third  person  as  a 
defense."  Town  of  Knightstown  v.  Musgrove, 
supra;  L>.  I^.  A.  &  C.  Ry.  Co.  v.  Davis,  7 
Ind.  App.  222,  33  N.  E.  451;  Grimes  v.  L. 
N.  A.  &  C.  Ry.  Co.,  3  Ind.  App.  573,  30  N.  B. 
200. 

The  alleged  error  in  overruling  the  motion 
for  a  new  trial  is  largely  disposed  of  by  the 
holdings  already  announced,  but  there,  as 
well  as  upon  the  motion  for  Judgment  on  the 
interrogatories,  the  proposition  is  urged  that, 
in  the  absence  of  any  express  grant  from  ap- 
pellant to  the  railway  company  of  the  right 
to  use  its  streets  for  telephone  purposes,  it 
was  a  trespasser,  or  at  most  had  only  a  per- 
missive right  to  the  use  of  the  streets  for  that 
purpose.  In  Prather  v.  W.  U.  Tel.  Co.,  80  Ind. 
501,  on  page  624,  our  Supreme  Court  said: 
"It  is  a  well-known  and  reasonable  rule,  in 
construing  a  grant,  that  all  means  to  attain 
it,  and  all  the  fruits  and  effects  of  it  are 
granted  also."  It  has  been  held  that  the 
erection  of  telegraph  poles  and  wires  is  not 
an  additional  servitude,  although  not  ex- 
pressly mentioned  in  the  grant  to  a  railway 
company.  The  operation  of  telegraph  and 
telephone  lines  and  instruments  is  an  inci- 
dent to  the  operation  of  railroads,  and  is  per- 
missible by  virtue  of  the  implied  power  un- 
der an  express  grant  giving  authority  to  op- 
erate a  railroad.  1  EUIott  on  R.  R.  {  41; 
Prather  v.  Western  U.  Tel.  Co.,  supra ;  Pitts- 
burgh &  Con.  R.  Co.  V.  Shaw  (Pa.)  14  Atl. 
323;  Marietta  &  Cln.  R.  Co.  v.  W.  U.  Tel. 
Co.  et  al.,  10  Am.  &  Eng.  R.  R.  Cas.  p.  387 ; 
Cleveland,  etc.,  R.  R.  Co.  v.  Huddelston,  21 
Ind.  App.  621-627,  62  N.  B.  1008,  69  Am.  St 
Rep.  385. 

The  evidence  shows  that  the  dty  of  Logans- 
port  In  1859  granted  to  the  predecessor  of 
the  Pittsburgh,  Cincinnati,  Chicago  &  St 
Louis  Railway  Company,  and  that  the  latter 
company  succeeded  thereto,  the  right  to  con- 
struct and  maintain  railway  tracks  and 
yards  in  said  city,  and  over  and  along  the 
particular  streets  mentioned  in  appellee's 
complaint  The  evidence  further  shows  that 
the  city  of  Logansport  placed  electric  arc 
wires  along  Berkley  street  in  the  year  1895, 
and  over  the  tracks  of  the  Pittsburgh,  Cin- 
cinnati, Chicago  &  St  Louis  Railway  Compa- 
ny, and  that  said  company  had  maintained 
wires  supported  by  poles  along  Canal  street 
and  across  Berkley  street  for  about  30  years;  ^ 
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tbat  In  1905,  at  the  time  of  th^e  accident, 
there  were  30  wires  at  the  crossing  of  Canal 
and  Berkley  streets;  that  a  part  of  these 
were  telephone  and  part  telegraph  wires,  and 
that  the  telephone  wires  were  located  on  the 
lower  arm  on  the  sonth  side  of  the  pole; 
that  the  telephone  wires  In  question  In  this 
tnlt  were  placed  on  the  lower  cross-arm  In 
December,  1899,  and  that  there  had  been  no 
change  In  the  location  of  the  wires  from  that 
date  to  the  20th  day  of  Angust,  1905,  when 
the  deceased  was  killed.  The  evidence  also 
shows  that  employes  of  the  electric  light  de- 
partment of  appellant  knew  of  the  existence 
and  location  of  these  wires  for  many  years 
before  the  accident  It  was  agreed  by  the 
parties  that  the  appellant  had  been  engaged 
since  1895  In  the  manufacture  and  distribu- 
tion of  electricity,  for  lighting  the  streets  of 
the  clt7,  public  buildings,  and  for  private 
consTunption.  Under  the  authorities  already 
dted,  we  think  we  are  warranted  In  holding 
that  for  the  purposes  of  this  case  the  rail- 
way company  was  not  a  trespasser  upon  the 
streets  of  the  city  of  Logansport  on  account 
of  the  erection  and  maintenance  of  Its  tele- 
phone wires  in  connection  with  its  business 
as  a  railway  company.  Furthermore,  as  al- 
ready shown,  the  relation  of  the  deceased  to 
the  railway  company  as  an  employe  was  not 
such  as  to  impute  to  him  any  negligence  of 
the  company  in  so  maintaining  its  telephone 
wires,  and  the  duty  which  the  city  owed  to 
the  public  to  use  care  In  the  control  and 
management  of  the  electricity  which  it  was 
using  extended  also  to  the  decedent. 

The  decision  of  the  questions  already  an- 
nonnced  disposes  of  all  the  questions  raised 
by  the  motion  for  a  new  trial  and  the  mo- 
tion in  arrest  of  Judgment,  except  the  objec- 
tions to  certain  instructions  and  to  the  ad- 
mission of  certain  evidence  over  the  objec- 
tion of  appellant 

The  objections  to  instructions  given  and 
to  the  refusal  to  give  certain  instructions 
tendered  are  numerous.  We  have  carefully 
considered  them,  .and  find  that  the  principal 
objections  ape  based  upon  the  view  of  the 
law  applicable  to  this  case,  as  announced 
by  appellant's  learned  counsel,  which  we 
have  already  decided  adversely  to  their  con- 
tention. There  is  ground  for  criticism  of  the 
phraseology  of  some  of  the  instructions  giv- 
en, but  on  the  whole  they  state  the  law  cor- 
rectly and  fairly  to  both  parties.  The  er- 
rors pointed  out,  if  conceded  to  be  errors, 
could  not  possibly  have  misled  the  jury,  and 
were  therefore  harmless.  The  court  did  not 
err  In  refusing  instructions  tendered  by  ap- 
pellant for  the  reason  that  the  Jury  was  ful- 
ly instructed  by  other  instructions  given  cov- 
ering all  the  Issues  of  the  case. 

The  admission  of  testimony  in  rebuttal 
from  a  city  councilman  tending  to  show  no- 
tice to  the  city  of  the  railway's  occupancy 


of  its  streets  by  its  telephone  wires  was  not 
erroneous.  The  order  of  admission  of  testi- 
mony Is  within  the  sound  discretion  of  the 
trial  court,  and  there  Is  no  showing  that  ap- 
pellant was  In  any  way  harmed  thereby- 
Considering  the  other  testimony  in  the 
case.  It  is  quite  clear  that  even  if  erroneous, 
the  admission  of  this  testimony  was  harm- 


We  find  no  available  error  In  the  record. 
Judgment  affirmed. 

(4T  Ind.  App.  MO 

INDIANA  UNION  TRAOTION  CO.  ti  • 
MYERS.     (No.  6,874.)! 

(Appellate  Oonrt  of  Indiana,  Division  No.  L 
Feb.  2,  1911.) 

1.  Afpxai.  and  Ebbob  (i  906*)  —  BxviBW — 

Weiqht  of  Evide^ck. 

Appellate  tribunals  will  not  weigh  oral  evi- 
dence, but  will  look  to  the  evidence  when  its 
Bufficienepr  to  sustain  a  verdict  is  challenged, 
and  consider  it  in  its  most  favorable  light,  and, 
with  all  reasonable  inferences  to  be  drawn  there- 
from, determine  whether  it  supports  the  general 
finding  of  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  !{  390&-39U;  Dec  Dig.  i 
996.*] 

2.  Affkai.  and  Ebbob  (|  996*)— Vkbdiot— Bx- 

VIEW. 

A  verdict  will  not  be  set  aside  on  appeal 
where  the  evidence  is  such  that  fair-minded  men 
might  draw  different  inferences  or  conclusions 
therefrom,  either  of-  which  wonld  be  in  accord 
with  that  of  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  390S-3911;  Dec.  Dig.  | 
996.*] 

3.  IIAII30AD8    (I    S24*)— Stbekt   Cbossiko— 
Plaob  of  Danobb. 

A  railroad  crossing  Is  a  place  of  danger  •• 
a  matter  of  law,  and  to  a  person  intending  to 
cross  who  is  acquainted  with  its  existence  and 
Burioundings  it  is  a  warning  of  danger. 

[Ed.  Note.— For  other  cases,  see  Railroads^ 
Cent  Dig.  is  1020-1025;  Dec.  Dig.  I  324.*] 

4.  RAII30ADS  (f  327*)— CBOssiira  Acoidbnt— 
DuTT  TO  Look  and  Listen. 

Where  decedent  was  actiuainted  with  the 
existence  of  a  railroad  crossing,  he  was  twund 
to  know  the  dangers  attendant  on  his  attempting 
to  cross  the  same,  and  was  required  to  look  and 
listen  for  approaching  cars,  and  hia  failure  to 
do  so  without  a  proper  excuse  is  negligence, 
which.  If  proximately  contributing  to  his  in- 
Jury,  precludes  recovery. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  »  1043-1056;  Dec.  Dig.  i  327.*] 

5.  Raitboadb  ({  346*)— CsossiNa  Accident— 

CONTBIBDTOBY      NEOUOENCB  —  BUBDBN      OF 

Pboof. 

In  an  action  for  death  of  plaintiff's  dece- 
dent at  a  railroad  crossing,  the  burden  waa  on 
the  railroad  company  to  prove  that  decedent 
was  guilty  of  contributory  negligence,  which  ia 
not  made  out  by  mere  proof  that  decedent  knew 
the  crossing  was  a  dangerous  place. 

[EM.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |{  1121,  1122;    Dec.  Dig.  {  346.*] 

6.  NeOUOENOE   (I    122*)— CONTBIBtJTOBT  NBO- 
UGENOB— PKOOF— PBEBUMPTIOHS. 

ContributoiT  negligence  is  a  fact  to  be  es- 
tablished by  evidence,  and  not  by  presumption. 

VEA.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  221-234;  Dec.  Dig.  g  122.*] 


•Fcr  other  cases  im  same  topic  and  section  NUUBBR  in  Dec.  Dig.  ts  Am.  Die,  K«7  No.  Bsrtes  ft  Rep'r  Indwu» 

'  KehearlBC  demed. 
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7.  Railboadb  (J  S13»)  —  Dkteotivk  Cabs  — 
Whistxb  fob  Cbossino— Statutes— Nkou- 

OENCE. 

Under  Bums'  Ann.  St  1908,  i  2679,  mak- 
Intr  it  a  criminal  offense  for  an:^  person  having 
charge  of  an  interurban  electric  car  equipped 
with  a  whistle  to  fail  or  neglect  when  such  car 
is  approaching  a  road  crossing  to  sound  the 
whistle  at  a  distance  of  not  more  than  100  or 
less  than  80  rods  from  the  crossing,  a  failure  to 
■oand  the  whistle  as  required  prior  to  a  car 
leaching  the  crossing  at  which  decedent  was 
struck  and  killed  constituted  negligence. 

[Ed.  Note.— For  other  cases,   see   Railroads, 
Cent.  Dig.  i  1002;  Dec  Dig.  <  813.*] 

8.  Railboads  (8  350»>— CBosaiwa  Aooidkwt— 

CONTBIBUTORT  NeOUGENOB. 

In  an  action  for  death  at  an  intemrban 
electric  railroad  crossing,  whether  decedent  was 
guilty  of  contributory  negligence  held  for  the 
Jury. 

[E3d.  Note.— For  other  cases,   see   Railroads, 
Cenfc  Dig.  St  1166-1192;   Dea  Dig.  $  850.*] 

9.  TbIAI.  (I  295*)- iNSTBUOnONB— COHSIDBBA- 
nON  AS  A  WHOI.E. 

The  correctness  of  an  instruction  given 
must  be  determined  by  a  consideration  of  the 
instraction  as  a  whole. 

[Ed.  Noter-For  other  cases,  see  Trial,  Cent. 
Dig.  S§  708-717 ;  Dec.  Dig.  |  295.*] 

10.  Railboads  (i  351*)— Cbosbiro  Aociixent 
— CoMPUUCNT— l(A8rr  Cleab  Chance. 

Where  the  complaint  in  an  action  for  the 
death  of  a  traveler  in  a  railroad  crossing  ac- 
cident alleged  that,  when  decedent  was  on  the 
crossing,  defendant  negligently  ran  one  of  its 
cars  toward  and  onto  the  crossing  at  a  high 
and  dangerous  rate  of  speed,  and  negligently  ran 
the  car  against  the  horses  and  wagon  of  plain- 
tiff's  decedent  on  the  crossing,  and  negligently 
knocked  plaintiff's  decedent  out  of  the  wagon 
and  crushed  and  destroyed  the  same,  and  did 
thereby  inflict  mortal  injuries  on  decedent's 
body  from  which  he  died,  etc,  it  was  sufficient, 
after  plaintiff  had  proved  the  gist  of  her  charge, 
to  authorize  the  submission  of  the  theory  that 
defendant's  motorman  by  the  exercise  of  ordi- 
nary care  after  discovering  decedent's  peril 
could  have  stopped  the  car  and  avoided  the  in- 
jury in  acconuince  with  the  last  clear  chance 
doctrine. 

[Ei.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  1195;   Dec  Dig.  8  351.*] 

11.  Raiuioads  (8  851*)— Cbossing  Accident 

— IiAST  CLKAB  CBANCE  DOOTBINEi— InSTBUC- 

noNs. 

Plaintiff  was  struck  and  killed  while  at- 
tempting to  cross  the  grade  crossing  of  an  inter- 
nrban  electric  railway.  The  car  was  300  feet 
from  the  crossing  when  the  motorman  discover- 
ed that  decedent  was  attempting  to  drive  across 
the  track,  and  other  witnesses  testified  that, 
when  the  car  was  that  distance  away,  the  horses 
were  on  the  track,  and  that  deceased  was  look- 
ing toward  the  car  which  was  moving  at  30 
mOes  an  hour,  while  the  horses  were  walking. 
Beld,  that  such  evidence  was  sufficient  to  jus- 
tify an  instruction  that  plaintiff  could  recover, 
notwithstanding  decedents  negligence  exposed 
him  to  the  risk  of  injury,  if  such  injury  was 
more  immediately  caused. by  defendant's  omis- 
sion, after  becoming  aware  of  the  danger,  to  use 
ordinary  care  to  avoid  injuring  him,  etc 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  1214;  Dec  Dig.  8  361.*] 

Appeal  from  Circuit  Court,  Henry  County; 
Ed.  Jackson,  Judge. 

Action  by  Anna  Myers,  as  administratrix 
Of  the  estate  of  Franklin  C.  Myers,  deceased, 


against  tbe  Indiana  Union  Traction  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

J.  A.  Van  Osdol,  Wm.  A.  Klttinger,  and 
Forkner  &  Forkner,  for  appellant  B.  H. 
Bundy  and  W.  J.  Beckett,  for  appellee. 

MYERS,  C.  J.  Appellee  brought  tbis  ac- 
tion against  the  appellant  to  recover  damages 
for  the  death  of  her  decedent  Franklin  C. 
Myers,  resulting  from  the  alleged  negligence 
of  the  appellant  in  running  one  of  its  cars 
against  the  deceased  at  a  highway  crossing. 
A  complaint  Id  one  paragraph,  answered  by 
a  general  denial,  formed  the  issues  submlttttd 
to  a  jury,  resulting  in  a  verdict  and  judg- 
ment In  favor  of  appellee.  Appellant's  mo- 
tion for  a  new  trial  was  overruled,  and  this 
ruling  Is  assigned  as  error.  Under  this  as- 
signment tbe  questions  discussed  and  the  er- 
rors relied  on  for  a  reversal  of  the  Judgment 
are  presented. 

Appellant  first  Insists  tliat  the  evidence 
shows  without  any  contradiction  that  tbe 
decedent  was  himself  guilty  of  contributory 
negligence.  The  burden  of  showing  contribu- 
tory negllgrace  on  the  part  of  tbe  decedent 
was  on  tbe  appellant  The  general  verdict 
of  the  jury  amounted  to  a  finding  that  the 
appellant  had  not  established  that  fact  It 
must  be  kept  in  mind  that  appellate  tribunals 
in  this  jurisdiction  will  not  weigh  oral  evi- 
dence, but  will  look  to  the  evidence  when  its 
sufficiency  to  sustain  the  verdict  is  challeng- 
ed, and  consider  It --most  favorably  and  with 
all  reasonable  Inferences  to  be  drawn  there- 
from, in  support  of  the  general  finding  of  the 
jury.  Cleveland,  etc.,  Ry.  Co.  v.  Wynant,  134 
Ind.  681,  686,  34  N.  B.  669;  Robblns  v.  Spen- 
cer, 140  Ind.  483,  487,  88  N.  B.  622,  40  N.  E. 
263.  In  matters  of  this  character,  it  Is  not 
our  province  to  Interfere  when  the  evidence, 
measured  by  the  rule  stated,  is  such  that 
fair-minded  and  reasonable  men  might  draw 
different  conclusions,  either  of  which  is  in 
accord  with  that  of  the  Jury. 

The  question  now  under  consideration  re- 
quires us  to  examine  the  evidence.  Some 
facts  are  not  In  dispute,  while  as  to  others 
there  is  sharp  conflict  In  the  evidence.  The 
accident  accurred  about  3  or  4  o'clo(dc  in  the 
afternoon  on  September  27,  1906.  It  bad 
been  raining,  and  the  afternoon  was  dark 
and  gloomy.  The  collision  happened  on  a 
public  highway  known  as  Thirty-Eighth 
street,  Indianapolis,  where  it  crossed  at  right 
angles  appellant's  line  of  double-track  Inter- 
urban railroad,  then  constructed  along  a  plat- 
ted highway  known  as  College  avenue.  Nei- 
ther of  tbe  highways  at  that  point  were 
then  within  tbe  corporate  limits  of  Indi- 
anapolis. Tbe  country  in  tne  immediate  vi- 
cinity of  said  crossing  was  practically  level, 
and  but  sparsely  settled.  On  the  west  side 
of  College  avenue,  beginning  about  6  to  15 
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feet  nortb  of  Tblrty-Elglitb  street,  and  16^ 
feet  west  of  the  track,  was  a  line  of  shade 
trees,  extending  north  1,200  to  1,600  feet 
The  witnesEes  refer  to  the  first  of  these  trees 
at  Thirty-Eighth  street  as  a  tall  maple,  its 
body  about  6  Inches  In  diameter,  and  limbs 
branching  out  In  all  directions  about  7  feet 
above  the  ground.  The  next  one  north  Is 
described  as  having  the  appearance  of  a 
broken  down  tree,  with  sprouts  growing  up 
from  its  roots,  possibly  8  or  10  feet  high, 
forming  a  bushy  top  in  diameter  10  or  12 
feet  The  balance  of  the  row  consisted  of 
catalpa  trees,  about  15  feet  tall,  with  limbs 
branching  out  about  6  or  6  feet  above  the 
ground.  A  witness  testified  that  the  limbs 
were  so  close  to  the  ground  that  he  had  to 
stoop  down  when  walking  under  them.  Im- 
mediately north  of  Thirty-Eighth  street,  and 
fronting  on  College  avenue,  were  two  vacant 
lots.  On  the  next  lot  north  was  a  dwelling 
house  facing  the  east,  anl  located  about  40 
feet  west  of  the  railroad  track.  A  short 
distance  west  of  the  house  was  a  bam.  South 
of  the  dwelling  and  barn  a  few  feet  was  a 
board  fence,  5  or  6  feet  high,  extending  from 
College  avenue  west  These  buildings  and 
said  trees,  and  high  weeds  in  the  commons 
north  of  the  house  and  bam,  says  a  witness, 
obstructed  the  view  along  College  avenue 
north  of  said  crossing  of  persons  traveling 
east  along  Thirty-Eighth  street  towards  the 
crossing.  At  a  point  on  Thirty-Eighth  street 
about  200  feet  west  of  the  crossing,  It  Is 
said  that  one  looking  north  betweoi  the 
bam  and  the  house  could  possibly  have 
seen  a  car  approaching  for  a  couple  of 
squares.  After  that  the  house  and  trees  ob- 
structed the  view  of  approaching  cars  until 
within  6  or  8  feet  of  the  track.  The  decedent 
at  the  time  of  the  accident  was  34  years  old, 
and  In  possession  of  all  his  senses,  except  a 
defect  of  hearing  in  his  right  ear.  He  was 
familiar  with  the  situation  of  the  crossing, 
and  knew  that  cars  ran  over  this  crossing  at 
frequent  intervals.  He  resided  within  1% 
miles  of  the  crossing,  and  had  traveled  over 
It  once  a  day  for  10  months.  At  the  time  of 
the  accident  the  deceased  was  driving  two 
horses  to  a  covered  milk  wagon,  and  had  ap- 
proached the  crossing  from  the  west  Appel- 
lant's car  which  collided  with  the  wagon 
came  from  the  north,  at  a  speed  estimated  at 
30  miles  an  hour.  It  was  an  Interurben  elec- 
tric car,  equipped  with  a  whistle,  and  when 
within  about  300  feet  of  the  crossing — the 
horses  on  the  track,  the  decedent  sitting  on 
a  seat  about  the  center  of  the  wagon  with 
the  door  to  bis  left  open,  and  looking  toward 
the  car — ^whistling  danger  signals  were  given. 
The  evidence  sustains  a  finding  that  the 
whistle  was  not  sounded  within  the  hearing 
of  a  person  at  the  crossing  prior  to  the  dan- 
ger signal.  The  point  where  these  signals 
should  have  been  given  was  between  Fortieth 
and  Forty-First  street.  Fortieth  street  being 
1,200   feet   north   of   Thirty-Eighth    street 


When  horses  reached  railroad  track,  they 
were  walking,  a  short  distance  back  from 
the  crossing  they  were  in  a  slow  trot  There 
is  some  evidence  from  which  It  might  be  in- 
ferred that  the  deceased  looked  and  listened, 
but  none  that  he  stopped  before  going  onto 
the  track.  The  motorman  on  the  car  was 
standing  in  the  front  vestibule  looking  ahead. 
He  testified  that  the  horses  had  just  cleared 
the  track  when  the  car  collided  with  the  wag- 
on, and  tliat  he  stopped  the  car  about  125  to 
150  feet  south  of  where  the  collision  occurred ; 
that  as  soon  as  he  saw  the  traveler  was  not 
going  to  get  off  the  track  in  time  to  avoid  a 
collision,  he  attempted  to  stop  the  car,  and 
bad  decreased  the  speed  at  least  half  when 
he  reached  Thirty-Eighth  street  Other  eye- 
witnesses to  the  transaction  testify  they 
could  not  notice  any  lessening  of  the  speed 
of  the  car.  We  find  no  evidence  as  to  the 
distance  required  to  stop  the  car  when  run- 
ning at  the  rate  of  30  miles  an  hour.  If  appel- 
lant's servants  in  charge  of  said  car  gave 
any  signals  of  the  approaching  car  other 
than  the  danger  signals  Immediately  before 
the  collision,  there  is  no  evidence  that  the 
deceased  heard  them.  For  1,200  feet  north 
of  Thirty-Eighth  street  the  track  is  down- 
grade toward  Tliirty-Eiighth.  The  Jury  found 
that  the  decedent  was  not  guilty  of  contribu- 
tory negligence.  We  are  asked  to  disturb 
tills  finding  on  the  theory  that  the  evidence 
affirmatively  and  conclurively  shows  that  the 
deceased  was  actively  and  contemporaneous- 
ly at  fault  at  the  time  the  alleged  wrongful 
injury  was  inflicted. 

As  a  proposition  of  law,  a  grade  railroad 
crossing  is  a  place  of  danger,  and  to  a  person 
intending  to  cross  who  is  acquainted  with  its 
existence  and  surroundings  it  is  a  warning 
of  danger.  Malott  v.  Hawkins,  159  Ind.  127, 
63  N.  E.  808;  Southern  R.  Co.  ▼.  Davis,  34 
Ind.  App.  377,  72  N.  E.  1053.  In  the  case  at 
bar  the  deceased  was  acquainted  with  the 
crossing,  and  was  tmund  to  know  of  the  at- 
tendant dangers  in  attempting  to  cross.  He 
was  required  to  be  vigilant  In  the  use  of  his 
senses  to  avoid  Injury.  Therefore  it  was  liis 
duty  to  look  and  listen  for  approaching  cars, 
and  his  failure  so  to  do  without  an  excuse 
therefor  will  be  regarded  as  an  act  of  neg- 
ligence, which.  If  it  proximately  contributed 
to  his  injury,  will  preclude  a  recovery.  Chi- 
cago, etc.,  R.  Co.  V.  Hedges,  105  Ind.  398,  406, 
7  N.  B.  801 ;  Chicago,  etc.,  Ry.  Co.  v.  Hedges, 
118  Ind.  6,  20  N.  E  530;  Wabash  R.  Co.  v. 
Kelster,  163  Ind.  609,  67  N.  B.  521;  Malott  v. 
Hawkins,  supra;  Southern  R.  Co.  v.  Davis, 
supra.  Appellant  had  the  burdoi  of  proving 
the  decedent  guilty  of  contributory  negligence, 
and  that  fact  was  not  made  out  by  merely 
showing  that  the  decedent  Icnew  the  crossing 
was  a  dangerous  place.  Contributory  negli- 
gence is  established  by  evidence,  and  not  by 
presumptions.  Cleveland,  etc.,  R.  Co.  v. 
Lynn,  171  Ind.  589,  85  N.  E.  999,  86  N.  E. 
1017.    It  Is  a  fact  to  lie  determined  as  other 
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facts,  npoa  all  the  evidence  and  drcnm- 
stances  of  the  particular  case.  Pittsburgh, 
etc.,  R.  Co.  T.  Seivers,  162  Ind.  234,  67  N.  D. 
680,  70  N.  B^  133 ;  EransTllle,  etc.,  R.  Co.  t. 
Bemdt,  172  Ind.  697,  88  N.  E.  612. 

In  the  case  last  cited  It  la  said:  "A  casu- 
alty resulting  In  the  personal  injury  or  death 
of  a  traveler  from  contact  ivlth  cars  at  such 
place  Is  necessarily  occasioned  by  the  con- 
current acts  of  two  parties,  and  In  actions 
therefor  by  their  pleadings  each  In  terms 
«r  l^al  effect  charges  the  other  with  negli- 
gence contributing  to  the  result.  In  such 
actions  neither  party  has  a  prima  facie  cause 
of  action  or  defense,  unless  It  be  shown  that 
the  proximate  cause  of  the  Injury  was  the 
violation  of  a  statute  or  municipal  ordi- 
nance, and  otherwise  the  court  cannot  in- 
dulge a  presumption  of  law  that  the  impli- 
cated act  or  omission  of  either  party  was 
prudent  and  cautious  or  negligent  and  wrong- 
ful, bat  the  Inference  of  negligence  or  Its  ab- 
sence is  an  ultimate  fact  to  be  determined 
IV  the  trial  court  or  Jury." 

By  statute  (sectl(Mi  2679,  Bums'  Ann.  St. 
1909  U  Is  made  a  criminal  offense  for  any 
pwson  having  charge  of  an  interurbas  elec- 
tric car  equipped  with  a  whistle  to  fall  or 
neglect  when  such  car  Is  approaching  a  road 
crossing  to  sound  the  whistle  at  a  distance 
of  not  more  than  100  or  less  than  80  rods 
from  the  crossing.  This  case  comes  to  us  as 
one  where  the  company  failed  to  give  any 
warning  whatever  to  persons  intending  to 
use  the  crossing  at  Thirty-Eighth  street,  ex- 
cept the  signal  Immediately  before  the  colli- 
sion. The  company's  failure  to  give  the 
warning  required  constitutes  negllgenca 
Pittsburgh,  etc.,  Ry.  Co.  v.  Burton,  139  Ind. 
357,  375,  37  N.  E.  150,  38  N.  B.  694;  Indi- 
anapolis, etc.,  B.  Co.  V.  McLin,  82  Ind.  435; 
Chicago,  etc.,  R.  Co.  v.  Boggs,  101  Ind.  622, 
61  Am.  Rep.  761.  It  appears  from  the  evi- 
dence th^t  as  deceased  approached  the  cross- 
ing he  was  sitting  near  the  center  of  the 
wagon,  with  the  door  to  his  left  open,  and 
was  looking  in  the  direction  of  the  approach- 
ing car;  that  for  some  considerable  distance 
before  reaching  the  crossing  the  car  was  not 
observable  until  a  point  8  or  10  feet  west  of 
the  track;  that,  when  the  deceased  reached 
that  pointy  his  horses  were  actually  upon  the 
track,  and  the  car  within  300  feet  of  the 
crossing,  running  at  the  rate  of  30  miles  an 
hour.  From  this  state  of  facts  It  follows 
that  the  deceased  had  less  than  seven  sec- 
onds to  get  out  of  the  danger  line.  Had  he 
stopped  to  look  and  listen,  a  collision  would 
have  been  inevitable.  He  sought  safety  by 
trying  to  cross.  In  this  he  failed.  Whether 
he  acted  as  an  ordinarily  prudent  person  un- 
der all  the  circumstances  was  certainly  a 
question  of  fact  for  the  Jury,  as  was  also  the 
question  whether  he  approached  within  an 
xmsafe  proximity  to  the  railroad  tracks  with- 
out stopping  to  listen.  Malott  v.  Hawkins, 
•opra;  Pittsburgh,  etc.,  R  Co.  t.  Martin,  82 


Ind.  476,  483;  Indianapolis  sfe^,  R.  Co.  v. 
McLln,  supra.  He  had  a  right  to  rely  upon 
the  appellant  giving  the  crossing  signal, 
which,  if  given,  aiqpellant's  servants  testified 
could  have  been  heard  a  mile;  While  the 
appellant's  failure  in  this  regard  did  not  ex- 
cuse the  decedent  from  the  exercise  of  ordi- 
nary care  for  his  safety  (Cleveland,  eta,  R. 
Co.  T.  Boughland,  44  Ind.  App.  73,  86  N.  Bw 
369,  88  N.  B.  623),  yet  in  determining  wheth- 
er he  used  such  care  his  conduct  should  be 
considered  along  with  that  of  the  appellant, 
and  the  conditions  and  surroundings  there 
existing  affecting  his  probability  or  improba- 
bility of  seeing  the  car  approaching  had  he 
looked,  or  hearing  It  had  he  listened,  and  the 
possibility  of  his  being  misled  into  a  situa- 
tion of  danger,  and  from  which  he  was  un- 
able to  extricate  himself  in  time  to  avoid  In- 
Jury. 

In  the  case  of  Malott  ▼.  Hawkins,  supra,  It 
Is  said:  "A  further  proposition,  based  on  the 
reciprocal  rights  of  the  railway  company  and 
a  traveler  at  a  public  crossing,  is  that  after  a 
traveler  has  vigilantly  used  his  senses  to 
avoid  danger,  as  stated  above,  and  is  unable 
to  see  or  hear  any  aH>roacblng  train,  he  may, 
while  still  exercising  due  care,  assume  that 
the  company  will  not  omit  to  give  the  usual, 
and  especially  the  statutory,  signals,  if  a 
train  Is  really  approaching.  «  •  •  The 
omission  to  give  signals  may  therefore  be  an 
element  in  determining  the  question  of  con- 
tributory negUgence.'.'  See,  also,  Chicago  & 
Erie  R.  Go.  V.  OInther,  90  N.  B  911.  This  Is 
not  a  case  where  the  undisputed  evidence 
shows  that  the  deceased  by  looking  could 
have  seen,  or  by  listening  could  have  heard, 
the  approaching  car  In  time  to  have  avoided 
tha  collision.  For  that  reason  that  line  of 
cases  where  the  conclusion  rests  upon  the 
assumption  that  a  traveler  approaching  the 
crossing  actually  saw  what  he  could  have 
seen  had  he  looked,  and  heard  what  he  could 
have  heard  had  he  listened,  are  not  in  point 
Grand  Trunk  Western  Rv.  Co.  v.  Reynolds 
(Sup.)  92  N.  B.  738-737.  After  a  careful  con- 
sideration of  the  evidence  in  this  case,  we 
are  not  pursuaded  that  reasonably  fair-mind- 
ed men  would  not  honestly  differ  In  their 
conclusions  regarding  the  quantum  of  care 
which  the  deceased  should  have  exercised. 
The  question  submitted  on  the  evidence  la 
not  one  of  law.  Indianapolis  Street  R.  Co. 
T.  Marschke,  166  Ind.  490,  77  N.  B.  945; 
EvansvlUe,  etc.,  R.  C!o.  v.  Bemdt,  supra. 

Instruction  6,  given  to  the  Jury  at  the  re- 
quest of  appellee,  Is  questioned  on  the  ground 
that  It  was  misleading,  and  because  it  invad- 
ed the  province  of  the  Jury.  Neither  of  these 
objections  can  be  sustained.  Appellant  has 
set  out  a  part  of  the  instruction,  and  then 
made  an  attack  upon  that  part  The  in- 
struction must  be  considered  as  a  whole,  and, 
when  so  considered,  there  Is  no  basis  from 
which  to  argue  that  It  attempts  to  determine 
the  probative  force  of  the  evidence,  or  to  as- 
sume any  fact  as  proved.  These  were  que*- 
Digitized  by  VjVJVJV  iC 


S8  NORTHBASTBRN  BBPOBTEB. 


(Ohio 


tions  for  tbe  Jury,  and  were  left  to  the  Jury 
by  the  Instruction. 

Instruction  7  was  aa  follows:  "The  conrt 
Instructs  you  that  a  plaintiff  may  recover 
damages  for  an  Injnry  caused  by  the  defend- 
ant's negligence  notwithstanding  the  plain- 
tiff's own  negligence  exposed  him  to  the  risk 
of  injury,  If  such  injury  was  more  immediate- 
ly caused  by  the  defendant's  omission,  after 
becoming  aware  of  the  plaintiff's  danger,  to 
use  ordinary  care  for  the  purpose  of  avoiding 
Injury  to  him.  And  in  this  case  if  yon  shall 
find  from  the  evidence  that  the  defendant's 
motorman  In  charge  of  defendant's  car  saw 
the  plaintiff  In  perU  and  great  danger  on  de- 
fendant's track  ahead  of  said  car  at  the 
crossing  of  Thirty-Eighth  street  and  Ck>Ilege 
avenue,  and,  after  seeing  the  plaintiffs  peril, 
failed  to  exercise  ordinary  care  under  the 
circumstances  to  avoid  injuring  plaintiff,  and 
plaintiff  thereby  received  injuries  from  which 
be  died  as  a  proximate  result  of  said  want  of 
care  on  the  part  of  defendant,  then  your 
verdict  should  be  for  the  plaintiff  notwith- 
standing the  plaintiff's  want  of  ordinary  care 
brought  him  Into  such  position  of  perlL" 
This  instraction  Is  criticised  on  the  ground 
that  it  brings  into  the  case  the  doctrine  of 
"last  clear  chance"  without  a  complaint  or 
facts  adduced  at  the  trial  to  warrant  it  To 
support  the  Instruction,  we  are  referred  to 
that  part  of  the  complaint,  which,  after  al- 
leging the  negligence  of  the  appellant  in  sev- 
eral particulars,  especially  In  falling  to  give 
the  statutory  crossing  signal,  reads  as  fol- 
lows: "That,  when  her  said  decedent  was 
apon  said  crossing  as  aforesaid,  the  defend- 
ant negligently  ran  one  of  its  cars  toward 
and  onto  said  crossing  at  a  high  and  danger- 
ous rate  of  speed,  and  did  negligently  so  run 
said  car  against  the  said  horses  and  wagon 
of  plaintllTs  decedent  on  said  crossing,  and 
did  thereby  negligently  knock  plaintllTs  de- 
cedent out  of  said  wagon  and  crush  and  de- 
stroy said  wagon,  and  did  thereby  inflict  mor- 
tal Injuries  upon  the  body  of  plaintitT's  said 
decedent  as  aforesaid,  from  which  he  died  as 
aforesaid,  on  the  5th  day  of  December,  18Q6." 
It  will  be  noticed  that  this  complaint  con- 
tains no  direct  allegation  showing  that  the 
appellant  was  aware  of  decedent's  danger  in 
time  to  have  stopped  the  car  and  avoided  the 
injury.  It  is  alleged  that  "the  defendant  neg- 
ligently ran  one  of  its  cars  toward  and  onto 
said  crossing  at  a  high  and  dangerous  rate  of 
speed,  and  did  negligently  so  run  said  car 
against  the  said  horses  and  wagon  of  plain- 
tiff's decedent  on  said  crossing,"  etc. 

In  the  case  of  Indianapolis  Street  R.  Ck>. 
T.  Marschke,  supra,  the  court  liad  before  it 
the  same  question  we  are  now  considering, 
and  presented  in  the  same  way.  In  dispos- 
ing of  the  qnestlon  it  was  said:  "Appellee 
liad  a  right,  having  offered  evidence  in  sup- 
port of  the  gist  of  her  charge,  to  have  the 
question  of  negligence  submitted  to  the  jury, 


either  as  she  had  characterliKd  It  or  in  ac- 
cordance with  the  gravamen  of  the  allega- 
tion." In  the  case  of  Indianapolis  Traction, 
etc.,  Oo.  V.  Kldd,  167  Ind.  402,  79  N.  B.  847, 
7  L.  R.  A.  (N.  S.)  143,  the  same  question 
arose  on  the  answers  of  the  jury  to  inter- 
rogatories. In  that  case  It  was  said:  "It  is 
no  departure  from  jnst  principles,  but  a 
wholesome  and  humane  doctrine,  to  hold 
that  if  after  the  defendant  knew,  or  in  the 
exercise  of  ordinary  care  ought  to  have 
known,  of  the  plaintUTs  n^llgence,  he  could 
have  avoided  the  accident,  but  failed  to  do 
so,  the  plaintiff  can  recover."  The  doc- 
trine announced  in  the  two  cases  last  cited, 
when  applied  to  thtf  complaint  and  evidenc* 
before  the  Jury  in  the  case  at  bar,  leads  us 
to  conclude  that  appellant's  oontoition  can- 
not be  sustained.  We  have  referred  to  the 
allegation  in  the  complaint  which  has  been 
held  to  authorize  the  admission  of  evidence 
Justifying  the  'instruction.  The  evidence 
shows  that  the  car  was  300  feet  away  from 
the  crossing  when  the  motorman  discovered 
that  appellee's  decedent  would  attempt  to 
drive  across  the  track.  The  motorman  testl- 
fled  that  the  horses  were  near  the  track  and 
going  toward,  the  track,  and  the  decedent  was 
not  looking  toward  the  car.  Other  wltnesseo 
testified  that,  when  the  car  was  300  feet  from 
the  crossing,  the  horses  were  on  the  track, 
the  deceased  was  looking  toward  the  car, 
and  driving  east  across  the  track.  The  car 
was  moving  at  the  rate  of  30  miles  an  hour, 
and  the  horses  were  walking.  From  tills 
state  of  the  evidence  a  collision  was  evld^it, 
unless  the  speed  of  the  car  was  materially 
and  noticeably  reduced.  There  was  evi- 
dence before  the  jury  that  the  speed  of  the 
car  was  not  reduced  until  after  or  about  the- 
time  of  the  collision.  If  the  Jury  believed 
that  there  was  no  attempt  to  stop  the  car 
until  after  the  accident,  and  the  car  was  ac- 
tually stopped  within  125  to  ISO  feet  after 
the  collision,  they  might  readily  conclude 
that,  by  the  exercise  of  ordinary  care,  the 
accident  could  have  been  avoided.  In  any 
event,  the  evidence  Justified  the  instruction, 
and  the  court  committed  no  error  in  giving  it 
See,  also.  Southern  Ind.  Ry.  Oo.  v.  Fine,  163 
Ind.  617,  72  N.  B.  589;  Southern  Ind.  Ry.  Co. 
▼.  Drennen,  44  Ind.  App.  14,  88  N.  EL  724. 
Judgment  affirmed. 

'°°°°'^"         (tt  Ohio  8t  l«> 
eESEiDS,  GRAIN  ft  HAT  CO.  v.  CONOBB. 
(Supreme  Oonrt  of  Ohio.    Dee.  20,  1M.0.) 

(SyUahui  &y  tin  ComrtJ 
1.  AocoBO  AND  Satisfaction  (j  11*)  — Com- 
PBOuisB  AKD    Settlement?   (f  5*)  —  What 
CoNSTixnTES— Unuquidated  DEMANn. 
Where  there  is  a  bona  fide  dispute  over  an 
unliquidated  demand  and  the  debtor  tenders  an 
amount  less  than  the  amount  in  dispute,  upon 
the  express  condition  that  it  shall  l>e  in  fnlf  of 
the  disputed  claim,  the  creditor  lias  but  one  al- 
ternative.   He  must  accept  the  amount  tender- 
ed upon  the  terms  of  the  condition,  unless  the 
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condition  be  waived,  or  he  must  reject  It  en- 
tiielT,  or,  if  lie  hu  received  the  unoont  by 
dieck  in  a  letter,  he  must  retnm  it 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent.  TUg.  11  75-83:  Dec.  Dig.  i 
11  ;•  Oompromlse  and  Settlement,  Cent  Dig.  H 
10-16;    Dec  Dig.  |  6.*) 

2.  AOCOBD  AKD  SATISVACnOIf  (I  11*)  — COM- 
TBOMISE  AND  SKTTLKMWIT  (f  5*)— EVIDENOB 
— ACCEFTAJtCB  or   CHXCK. 

Where,  in  such  case,  the  creditor  retains 
a  check  which  was  sent  npon  the  condition 
that  it  shaU  be  in  full  satisfaction  of  the  debt 
claimed  to  be  due,  and  receives  the  money  there- 
on and  notifies  the  debtor  that  the  amount  Is 
placed  to  his  credit  bnt  that  he  does  not  intend 
tbat  the  same  shall  close  up  the  matter  in 
dispute,  to  which  the  debtor  makes  no  reply, 
such  silence  by  the  debtor  does  not  amount  to 
a  withdrawal  of  the  condition  which  accom- 
panied the  tender,  nor  to  a  waiver  of  it  The 
transaction  is  an  accord  and  satisfaction. 

[£}d.  Note^— For  other  cases,  see  Accord  and 
Satisfaction,  Oent  Dig.  {{  7&-S3;  Dec.  Dig.  i 
11  ;*  Oompromlse  and  Settlement,  Cent  Dig.  S| 
10-16;  Dec  Dig.  i  &•] 

Brror  to  Circuit  Court,  Champaign  County. 

Action  by  the  Seeds,  Grain  &  Hay  Com- 
pany against  one  Conger.  Judgment  for  de- 
fendant was  affirmed  In  the  circuit  court, 
tnd  plaintiff  brings  error.    Affirmed. 

The  plaintiff  i&  error  commenced  this  ac- 
tioD  in  the  court  of  common  pleas  of  Cham- 
paign county  to  recover  (700  and  interest 
njwn  a  contract  for  sale  and  delivery  of  oats 
by  the  defendant.  The  defendant  in  error 
contracted  with  the  plaintiff  in  error  to  sell 
and  deliver  to  It  10,000  bushels  of  oata  dur- 
ing the  month  of  August,  1007,  at  37  cents 
per  bushel.  On  the  17th  day  of  August  de- 
fendant called  plaintiff  over 'the  telephone, 
and  notified  it  that  he  could  not  comply  with 
the  contract,  and  desired  to  settle.  There 
Is  conflict  In  the  testimony  aa  to  the  sub- 
stance of  this  conversation;  the  defendant  in- 
sisting that  there  was  a  settlement  on  the 
basis  of  40  cents  a  bushel  and  the  plaintiff 
denying  tills.  Upon  the  same  day,  August 
17tb,  the  defendant  sent  the  plaintiff  a  check 
for  $300,  Indorsing  thereon  the  following 
words:  "Settlement  In  full  August  account" 
And  accompanied  it  with  a  letter  In  which 
he  stated  that  It  was  according  to  their  tele- 
phone talk  of  that  day  and  was,  "settlement 
In  full  for  the  10,000  bushels  oats  sold  you 
May  29,  1907,  tor  August  shipment"  De- 
fendant on  the  same  evening  answered  as  fol- 
lows: "Note  telephone  conversation  with  you 
.this  morning  with  reference  to  your  sale  of 
10,000  bushels  No.  3  white  oats  to  us  sub- 
ject to  Eastern  weights  and  InspecUon,  and 
your  wish  to  settle  that  trade  at  40  cents  track 
your  place,  our  bid  of  last  night  This  we 
can't  consent  to  do  now,  for  the  reason  we 
find  ourselves  short  a  few  cars  of  oats,  and 
have  nothing  with  which  we  can  replace  this 
at  the  present  time,  but  would  be  glad  to  buy 
the  oats  for  yon  Just  as  quickly  as  we  get 
enough  to  replace  the  amount  you  sold  us. 
We  will  not  charge  you  anything  for  making 
the  purchase,  only  the  price  we  are  obliged 


to  pay  for  the  oata.  It  seems  to  us,  howeTer, 
that  yon  can  get  the  matter  dosed  np  more 
advantageously  if  yon  hustle  around  and  buy 
the  oats  at  Mechtcnlcsburg  and  ship  them  on 
the  contract  If  you  want  us  to  buy  them  In, 
while  we  are  short  ourselves,  we  will  give 
you  the  first  ten  cars  of  oata  we  can  buy 
subject  to  the  same  conditions  on  which  your 
sale  was  made."  Plaintiff  received  the  check, 
drew  the  money  on  it,  and  kept  It,  bnt  at 
the  same  time  wrote  a  letter  to  the  defend- 
ant, of  the  date  of  Auguat  19th,  acknowledg- 
ing the  receipt  of  the  check  for  $300  and 
stating,  "which  amount  we  place  to  your 
credit  In  our  conversation  of  Saturday  we 
did  not  mean  to  close  up  that  transaction  as 
we  wrote  you  on  Saturday  evening.  We 
have  bought  about  6*000  or  7,000  bnshels  of 
oats  to-day  at  forty-one  to  forty-two  cents 
and  are  bidding  forty-two  cents  to-night,  and 
Just  as  soon  as  we  get  a  sufficient  amount 
to  cover  your  10,000  bushels,  will  advise  yon 
about  the  cost  of  them,  and  I  think  you  will 
want  to  adjust  the  matter  aa  we  wrote  you 
on  Saturday  evening."  It  does  not  appear 
on  the  record  that  diere  was  any  open  ac- 
count existing  between  the  plaintiff  and  de- 
fendant, other  than  the  $300  item.  The  de- 
fendant made  no  answer  to  the  plalntUTs 
letter  of  August  19th. 

At  the  conclusion  of  the  plaintiff's  testimo- 
ny, a  motion  was  made  by  defendant's  coun- 
sel to  withdraw  the  case  from  the  Jury  and 
direct  a  verdict  for  the  defendant,  which  the 
court  then  declined  to  do,  but,  at  the  conclu- 
sion of  all  the  evidence^  the  motion  was  re- 
newed and  the  court  sustained  It,  npon  the 
ground  that  under  the  facts  above  stated 
the  plaintiff  was  not  entitled  to  recover  and 
that  the  transaction  shown  by  the  check  and 
letters  became  an  accord  and  aaUsfactlon 
upon  the  plaintiff  accepting  the  money. 
Upon  petition  In  wior  the  dtcult  court  af- 
firmed the  Judgment  of  the  court  of  common 
pleas  and  this  proceeding  In  error  is  prose- 
cuted to  reverse  the  Judgment  of  both  the 
lower  courts. 

liemuel  D.  Lilly,  for  plaintiff  In  error. 
Thomas  B.  Ware  and  Louis  D.  Johnson,  tot 
defendant  in  error. 

DAVIS,  J.  (after  stating  the  facts  as 
above).  In  the  application  of  the  law  of  ac- 
cord and  satisfaction,  a  distinction  between 
liquidated  and  unliquidated  demands  is  uni- 
versally recognized.  Where  there  is  a  bona 
fide  dispute  over  an  unliquidated  demand 
and  the  debtor  tenders  an  amount  less  than 
the  amount  In  dispute,  upon  an  express  con- 
dition that.  If  accepted,  it  shall  be  in  full  of 
the  disputed  claim,  the  creditor  must  accept 
it  upon  the  condition  unless  the  condition  be 
waived,  otherwise  he  must  refuse  it;  or,  if 
he  has  received  the  amount  tendered,  he 
must  return  It  1  Enc.  L.  ft  P.  626-628.  He 
cannot  accept  the  tender  in  such  case  and  re- 
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coyer  the  balance  which  he  claims,  becaoae 
he  Is  presumed  to  hare  accepted  it  upon  the 
express  condition  on  wliich  it  was  offered. 

Generally,  however,  the  law  is  applied  dif- 
ferenr'/  In  cases  of  liquidated  and  undispnt- 
ed  claims,  the  reason  being,  as  sometimes 
stated,  that  the  payor  pays  no  more  than  he 
is  clearly  bound  in  law  to  pay,  and  there  is 
therefore  no  consideration  for  a  release  of 
the  remainder  of  the  obligation.  But  even 
in  such  a  case  it  has  been  held  that,  when 
the  parties  have  agreed  in  settlement  of  a 
bona  tide  dispnte  between  them  that  the 
lesser  sum  shall  be  received  in  satisfaction 
of  the  greater,  it  will  be  regarded  as  an  ac- 
cord and  satisfaction  (City  of  San  Juan  y. 
St  John's  Gas  Co.,  195  U.  S.  610,  26  Sup.  Gt 
106,  49  Ia  Ed.  299),  especially  if  the  agree- 
ment has  been  fnlly  executed  (Dreyfus  & 
Co.  y.  Roberts,  75  Ark.  364,  87  S.  W.  841,  68 
L.  R.  A.  823,  112  Am.  St  Rep.  67). 

Keeping  In  mind  the  foregoing  principles, 
it  is  easy  to  distinguish  from  the  case  in 
hand  all  of  the  cases  cited  by  counsel  for 
plaintifr  in  error.  Indeed,  some  of  them  are 
distinctly  against  him,  notably  Fuller  y. 
Kemp,  138  N.  Y.  231,  33  N.  B.  1034,  20  Ij. 
R.  A.  785,  and  Bames  Vacuum  Brake  Co.  y. 
Prosser,  157  N.  Y.  289,  61  N.  E.  986.  In  the 
latter  case  it  was  said  that:  "Ordinarily  the 
retention  of  a  chedc  Inclosed  in  a  letter 
which  refers  to  the  amount  as  the  balance 
due  on  accounts  between  the  parties  will  not 
be  held  to  be  an  accord  and  satisfaction  so 
as  to  bar  an  action  for  the  balance  due.  It 
is  only  where  a  dispute  has  arisen  between 
the  parties  as  to  the  amount  due,  and  a  check 
Is  tendered  on  one  side  in  full  satisfaction 
of  the  matter  in  controversy,  that  the  other 
party  wUl  be  deemed  to  have  acquiesced  in 
the  amonnt  offered,  by  an  acceptance  and 
retention  of  the  check,"  citing  in  support 
of  the  last  sentence  Fuller  y.  Kemp,  supra, 
and  Nassoiy  v.  Tomlinson,  148  N.  T.  326, 
42  K  E.  71S,  61  Am.  St  Rep.  605. 

Another  case  relied  upon  for  the  plaintiff 
in  error  is  Gassett  v.  Andover,  21  Vt  342. 
There  the  debtor  tendered  a  sum  of  money 
in  full  for  all  legal  claims  which  the  creditor 
had  against  him  upon  account.  The  creditor 
received  the  money,  protesting  that  it  was 
not  sufficient,  but  said  that  he  would  take 
it  and  pass  it  to  the  debtor's  credit  on  the 
account  The  debtor  expressed  no  dissent. 
It  was  held  that  the  acceptance  of  the  ten- 
der did  not  bar  the  creditor's  right  to  recover 
snch  sum  as  might  be  found  due  him  on  the 
account  It  is  entirely  clear  that  the  Su- 
preme Court  of  Vermont  did  not  regard  this 
Judgment  as  inconsistent  with  its  former 
Judgment  In  another  case,  reported  in  the 
same  volume  (McDanlels  v.  Lapham  et  al., 
21  Vt  222),  in  which  it  was  held  that  "the 
doctrine  that  the  receiving  a  part  of  a  debt 
dne  under  an  agreement  that  the  same  shall 


be  in  full  satisfaction  Is  no  bar  to  an  action 
to  recover  the  balance  does  not  apply  to  any 
cases,  except  when  the  plaintifTs  claim  Is 
for  a  fixed  and  liquidated  amount,  or  where 
the  sum  could  be  ascertained  by  mere  arith- 
metical calculation.  But  when  %  party  makes 
an  offer  of  a  certain  sum  to  settle  a  claim, 
when  the  sum  in  controversy  is  open  and  un- 
liquidated, and  attaches  to  his  offer  the  con- 
dition, that  the  same,  if  taken  at  all,  most 
be  received  in  full,  or  in  satisfaction,  of  the 
claim  in  dispute,  and  the  other  party  receives 
the  money,  he  takes  it  subject  to  the  condi- 
tion attached  to  it,  and  it  will  operate  as  an 
accord  and  satisfaction,  even  though  the  par- 
ty, at  the  time  of  receiving  the  money,  de- 
clare that  he  will  not  receive  it  in  that  man- 
ner, but  only  in  part  satisfaction  of  his  debt 
so  far  as  it  will  extend." 

In  this  case  there  is  a  dispute  wlil<;h  grew 
out  of  the  inability  of  the  defendant  to  fnll- 
fll  his  contract  to  deliver  10,000  bushels  of 
ostts  during  the  month  of  August  at  37  cents 
a  bushel.  The  defendant  sought  to  limit  Ills 
liability  by  securhig  a  settlement  at  the  high- 
est market  price  on  August  17th;  and  he 
insists  that  he  succeeded  in  doing  so  and 
paid  the  amount  agreed  upon,  although  the 
plaintiff  attempted  to  recede  from  the  settle- 
ment and  sought  to  hold  him  on  the  original 
contract  The  plaintiff  denies  all  of  this,  ex- 
cept the  payment  of  the  money.  Here  was  a 
real  controversy,  which  yet  exists,  over  the 
amount  of  the  defendant's  liability.  It  was  a 
dispute  over  a  demand  which  was  yet  con- 
tingent and  the  amount  of  which  was  not  yet 
determined.  We  have  at  present  no  con- 
cern as  to  the  merits  of  this  contention.  It 
is  enough  for  our  present  purpose  that  it 
plainly  appears  that  there  was  such  a  dif- 
ference between  these  parties,  and  that  the 
defendant  sent  to  the  plaintiff  his  check,  in- 
dorsed on  the  face  of  it,  "Settlement  in  full 
August  account,"  and  accompanied  it  with  a 
letter  saying,  "Enclosed  find  my  check  for 
$300,  which,  according  to  our  talk  over  the 
'phone  to-day  is  settlement  in  full  for  the 
10,000  bushels  oats  sold  yon  May  29, 1907,  for 
August  shipment"  There  was  no  other 
claim  or  account  between  them,  and  this 
plainly  expressed  condition  of  payment  was 
never  withdrawn;  for  mere  silence  by  the 
debtor  under  the  circumstances  of  tlUs  case 
does  not  amount  to  a  withdrawal  of  the  con- 
dition, nor  a  waiver  of  it  The  plaintiff  had 
only  one  alternative,  to  accept  the  check  as 
payment  in  full  or  to  return  it  He  kept  it 
and  drew  the  money  on  It,  knowing  the  con- 
dition Imposed,  and  thereby  completed  the 
transaction  as  an  accord  and  satisfaction. 

The  Judgment  of  the  court  below  la  af- 
firmed. 

SUMMERS,  O.  J.,  and  CREW,  SPBAB, 
SHAUCK,  and  PRICE;  J3^  concur; 
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(83  Ob.   St.  246) 

In  re  THATCHER. 
(Snpreme  Ck>iirt  of  Ohio.    Dec.  20,  1910.) 

(Syttalu*  hy  the  Court.) 

1.  Attorney  and  Client  (§  61*)— Dibbab- 
MENT— Application  fob  Reinstatement- 
Scops  O?  iNQtnBT. 

On  an  application  for  reinstatement  by  one 
who  has  been  removed  from  the  bar,  the  sole 
question  to  be  determined  is  wiietber  the  pant- 
ing of  his  application  would  probably  be  pro- 
motive of  the  right  administtation  of  justice. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client.  Cent  Dig.  |  84;   Dec  Dig.  I  61.*] 

2.  Attorney  and  Client  (§S  49,  61*)— DiB- 
babhent  Pboceedinost-Natubb. 

Whether  the  bearing  be  in  an  original  pro- 
ceediilg  to  remove  from  the  bar,  or  upon  an  ap- 
plication for  reinstatement,  it  involves  no  con- 
sideration respecting  the  punishment  of  the  re- 
spondent since  his  exclusion  merely  annuls  an 
extraordinary  privilege  originally  conferred  in 
reliance  upon  his  possession  of  good  character, 
and  leaves  him  in  the  full  enjoyment  of  all  the 
rights  of  citizenship. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
GUent,  Gent  Dig.  |{  48,  66-84;  Dec.  Dig.  i§ 
49,  61.»1 

3.  Attorney  and  Client  (§  42*)— Unpbofes- 
bional  condxrot  intoltinq  mobai.  tubfi- 

TDDE. 

This  court  has  found  the  respondent  guilty 
of  a  specification  which  in  substance  was  that, 
for  the  purpose  of  procuring  for  himself  a  large 
sum  of  money  disproportionate  to  legitimate  fees 
for  services  as  an  attorney,  he  caused  suit  to  be 
brought  on  notes  which  had  been  paid  and  which 
he  knew  had  been  paid,  and  procured  a  reputa- 
ble attorney  who  did  not  know  that  said  notes 
had  been  satisfied  to  brine  the  action  thereon 
and  verify  the  petition,  ana  such  finding  by  the 
court  establishes  the  charge  that  he  was  guilty 
of  unprofessional  conduct  involving  moral  tur- 
pitude. ' 

[EM.  Note.— For  other  cases,  see  Attorney  and 
Ouent,  Cent  Dig.  |  54;   Dec.  Dig.  S  42.*] 

Charles  A.  Thatcher,  an  attorney  at  law, 
having  been  disbarred,  moved  for  a  rein- 
statement    Motion  overruled. 

Charles  A.  Thatcher  having  been  removed 
from  the  bar  of  the  state  by  the  order  of 
thla  court  made  in  June,  1909,  now  moves 
for  his  reinstatement  to  all  the  rights  and 
privileges  of  an  attorney  and  connselpr  at 
law  In  all  the  courts  of  the  state.  As 
grounds  therefor  he  alleges  "that  since  the 
said  decree  was  entered  respondent  has  en- 
deavored to  fully  and  faithfully  follow  and 
comply  with  said  order,  and  without  reser- 
vation or  equivocation  here  fully  submits  to 
the  language,  spirit,  and  effect  of  the  said* 
decree  and  with  the  full  assurances  that  the 
errors  therein  found  wlU  be  hereafter  con- 
sistently avoided."  He  also  alleges  with 
some  detail  that  since  the  filing  of  the 
original  charges  against  him  he  has  been  put 
to  large  expense  in  making  his  defense 
thereto,  that  be  has  sustained  serious  loss 
in  the  iuterruption  of  his  legal  business,  and 
that  there  are  i>ending  in  the  state  and  fed- 
eral courts  many  causes  whose  prosecution 
he  bad  undertaken,  and  that,  unless  he  is 


permitted  to  attend  to  them,  his  clients  will 
be  subjected  to  expense  and  loss.  His  mo- 
tion concludes  with  the  allegation  "that  up 
to  the  date  of  the  filing  of  this  application. 
Including  the  time  of  the  disbarment  so  far 
passed,  respondent's  suspension  from  the 
practice  of  bis  profession  has  amounted 
practically  to  the  period  of  a  year  or  more, 
and  he  submits  that  this  consideration,  to- 
grether  wltB  bis  loss  of  money  and  business 
incident  to  these  proceedings,  are  penalties 
snfflclent  for  the  adequate  prevention  «uid. 
punisluuent  of  the  errors  found  against  him 
and  a  rafiaclent  vindication  of  the  law  of  the 
land  and  the  Judgment  of  this  honorable 
court" 

B.  B.  King,  John  J.  Sullivan,  and  R.  P. 
Cary,  for  respondent. 

SHAUCK,  J.  (after  stating  the  facts  as 
above).  The  original  case  for  the  disbar- 
ment of  the  respondent  is  very  fully  re- 
ported in  80  Ohio  St  492-«75,  89  N.  B.  39. 
The  report  gives  the  charges  upon  which 
he  was  heard,  a  sufficient  statement  of  the 
evidence  relating  thereto,  the  conclusions  of 
fact  to  which  the  evidence  led,  and  the  con- 
siderations which  were  regarded  as  requiring 
the  order  of  disbarment.  If  the  respondent 
had  been  dealt  with  for  a  single  act  of 
wrongdoing,  inconsistent  with  a  life  of  gen- 
eral rectitude,  perhaps  an  order  for  his  sus- 
pension for  a  definite  term  would  have  been 
thought  sufiJclent  to  serve  as  a  corrective 
to  him,  and  to  maintain  the  required  stan- 
dard of  professional  ethics.  But  a  refer- 
ence to  the  original  case  will  disclose  that 
he  was  found  guilty  of  numerous  acts  of 
grave  impropriety  and  of  long  perseverance 
in  a  course  of  reprehensible  conduct.  An 
order  of  suspension  would  have  afforded 
him  opportunity  during  its  operation  to  in- 
sist upon  the  propriety  of  his  own  ethical 
standards  as  against  those  prescribed  by 
the  court,  and,  upon  its  expiration,  to  re- 
sume practice  without  any  acceptance  of  the 
standard  fixed  by  the  judgment  of  the  court 
Having  been  removed  from  the  bar,  be  may 
in  accordance  with  what  we  conceive  to  be 
correct  practice  file  a  written  motion  ex- 
pressly accepting  the  judgment  of  the  court 
as  to  ethical  requirements,  and  offering  such 
reasons  as  he  may  have  for  the  conclusion 
that  his  reinstatement  is  justified  by  the  con- 
siderations upon  which  a  select  few  of  the 
masses  of  the  citizens  of  the  state  are  per- 
mitted to  enter  and  remain  at  the  bar  to  par- 
ticipate in  the  high  function  of  administer- 
ing justice.  Although  the  terms  of  his  mo- 
tion accepting  the  Judgment  of  the  court 
as  to  the  Impropriety  of  the  conduct  for 
which  he  was  removed  mark  him  as  a  man 
who  is  not  easily  carried  away  with  en- 
thusiasm, we  accept  them  as  suflScient  tor  - 
the  present  case. 


•For  other  cuea  see  same  topic  and  section  NUUBER  la  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 
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What  qnesUons  does  bb  motion,  require  ns 
to  determine?  Certainly  not  the  question 
suggested  by  Its  concluding  paragraph.  80 
often  and  so  clearly  have  courts  pointed  out 
that  In  proceedings  of  this  character  the 
punishment  of  the  offending  lawyer  Is  nei- 
ther Involved  or  considered  that  repetition 
Is  not  necessary.  It  would  perhaps  be  un- 
availing to  prevent  appeals  for  sympathy 
upon  that  ground  In  future  cases.  The  re- 
spondent and  fill  who  give  attention  to  this 
Inquiry  must  be  fully  aware  that  during  the 
entire  term  of  his  disbarment  he  has  been 
In  the  full  and  uninterrupted  enjoyment  of 
all  the  Inherent  rights  of  citizenship.  Nor 
can  there  be  presented  for  determination 
here  any  theological  question  respecting  the 
remission  of  stn  or  the  facility  with  which  It 
may  be  achieved.  The  general  question  now 
presented  has  been  presented  twice  already. 
It  was  presented  when  the  respondent  was 
admitted  to  the  bar  and  again  when  the 
order  of  his  disbarment  was  entered.  That 
general  question  Is,  Will  the  public  Interest 
in  the  orderly  and  Impartial  administration 
of  justice  be  conserved  by  his  participation 
therein  in  the  capacity  of  an  attorney  and 
counselor  at  law?  In  a  few  jurisdictions 
the  requirement  of  learning  In  members  of 
the  bar  Is  remitted,  but,  wherever  there  is 
dvlUzatlon,  one  Is  required  to  have  such 
character  as  Is  believed  to  warrant  the  ex- 
pectation that  his  own  Interests  will  be  hdd 
subordinate  to  those  of  his  clients  and  of 
the  public,  that  neither  his  zeal  for  victory 
nor  his  love  of  gain  will  comp^isate  blm 
for  wrong  to  an  adversary  or  for  a  decep- 
tion practiced  upon  the  court  or  for  any 
perversion  of  justice,  and  that  he  will  in 
an  respects  aid  judges  In  meeting  the  au- 
thorized expectation  that  they  will  "admin- 
ister justice  without  respect  to  persons  and 
without  fear  or  favor."  When  the  re^ond- 
ent  was  admitted  to  the  bar,  he  was  be- 
lieved to  be  of  that  character.  When  It  ap- 
peared that  he  was  not,  he  was  removed. 
Is  there  good  reason  to  believe  that  since 
the  order  of  his  disbarment  was  made,  18 
months  ago,  there  have  gone  on  In  his  char- 
acter such  reforming  and  regenerating  pro- 
cesses as  should  restore  the  confidence  upon 
which  he  was  originally  admitted?  The 
question  calls  for  attention  to  the  character 
of  bis  ofCenses,  though  it  does  not  require 
that  they  be  again  stated  in  detail.  He  pro- 
cured the  bringing  of  a  suit  upon  a  cause 
of  action  wnlch  he  knew  had  been  fully  dis- 
charged, and  this  he  did  by  inducing  a  r^>- 
ntable  member  of  the  bar,  who  was  not 
aware  of  the  baseless  character  of  the  claim, 
to  prepare  and  sign  the  petition  and  malce 
the  required  affidavit  thereto.  His  motive 
for  this  was  a  stipulated  compensation  so 
large  as  to  mark  him  as  a  mere  tradesman 
in  the  ranks  of  an  honorable  profession.  He 
persevered  through  years  and  tn  many  cases 
In  baiting  judges  by  procuring  affidavits  of 
prejudice  for  which  there  was  neither  foun- 


dation nor  appearance  of  it.  He  scandalized 
the  administration  of  justice  by  appealing 
from  judgments  rendered  in  the  orderly 
course  of  procedure  to  crowds  summoned  by 
Mare  of  trumpet  to  street  comers  and  va- 
cant lots  where  by  false  speeches,  pamph- 
lets, and  cartoons  he  heaped  contempt  and 
ridicule  npon  judicial  proceedings  which 
were  conducted  with  fairness  and  propriety, 
and  which  were  perhaps  even  free  from  er- 
ror. This  he  did  when  he  had  many  cases 
pending  in  the  courts  In  which  he  had  con- 
tracts for  contlugeiit  fees  and  a  large  finan- 
cial interest  In  the  judgments  to  be  render- 
ed In  them.  Notwithstanding  our  finding 
on  the  third,  sixth,  ninth,  and  twelfth  speci- 
fications, our  credence  has  been  invited  to 
tbe  claim  that  this  course  was  not  pursued 
to  aflTect  pending  cases,  or  to  Impress  the 
public  with  the  understanding  that  cases  in 
which  be  was  retained  must  be  tried  by 
rules  more  favorable  than  those  applied  In 
other  cases;  but  that  it  was  done  to  give 
expression  to  his  yearning  as  a  citizen  for 
the  elevation  of  tbe  judiciary  and  to  perform 
his  duty  to  aid  judges  in  administering  Jus- 
tice without  fear!  He  maligned  one  of  the 
common  pleas  judges  of  his  county  as  a  "po- 
litical judge,"  and  when  brought  to  account 
for  so  doing,  Instead  of  frankly  confessing 
the  falsehood,  be  attempted  a  justification 
of  bis  imputation  by  bringing  witnesses  into 
our  presence  to  testify  that  the  judge  named 
and  his  associates,  acting  together,  had  ap- 
pointed comi)etent  jury  commissioners,  giving 
such,  and  only  such,  attention  to  their  po- 
litical affiliation  as  would  show  compliance 
with  the  statute  which  required  tbe  selec- 
tions to  be  made  from  both  political  parties. 
Character  building  does  not  appear  to  be 
an  instantaneous  process,  and  conduct  thus 
briefly  outlined  came  as  tbe  fruition  of  more 
than  twenty  years  of  tbe  professional  life 
be  lived.  Common  observation  forbids  the 
assumption  that  virtues  develop  more  rapid- 
ly than  vices.  It  was  observation  upon  per- 
sistency in  wrongdoing  by  those  who  are  ac- 
customed to  it  that  suggested  to  the  prophet 
the  unchangeable  colors  of  tbe  leopard's 
spots. 

But  we  are  not  left  to  conjecture  with  re- 
spect to  the  effect  of  discipline  upon  the 
character  and  conduct  of  tbe  respondent. 
Tbe  filing  of  the  original  charges  against 
blm  called  upon  us  to  act  without  fear  or 
favor,  and  suppressing  all  emotional  and 
sentimental  promptings,  to  exercise  Impar- 
tially our  best  judgment  respecting  them, 
knowing  that  nothing  which  is  required  by 
tbe  orderly  and  fearless  administration  of 
justice  could  be  unjust  to  him,  and  that  any 
action  adverse  to  him  would  be  unjust  if 
not  so  required.  During  their  pendency 
numerous  letters  were  received  by  members 
of  the  court  appealing  to  sympathy  in  bis 
behalf.  Some  of  these  were  accompanied, 
some  followed,  by  letters  of  apology  and  ex- 
planation; the  explanatioa  beln^  that  be 
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lutd  solicited  fhe  letters.  Btoi  since  Ids 
counsel  argned  and  submitted  tbe  motion  we 
are  now  considering,  he  has  approached  this 
court  with  the  suggestion,  made  personally 
to  one  of  Its  members,  that  by  an  early 
disposition  of  the  case  we  might  tLYCSt  un- 
favorable comment  npon  tbe  court  by  a  vo- 
IltlcBl  convention.  The  motion  asks  us  to 
decide  that  he  should  be  i>ermlttied  to  exer- 
cise Important  functions  In  the  administra- 
tion of  Justice  at  a  time  whm  it  Is  within 
familiar  observation  that,  even  according  to 
the  standards  which  srie  maintained  in  ath- 
letic contests,  an  offending  player  is  expelled 
from  the  field  for  baiting  the  umpire. 

In  Aognst,  1007,  the  American  Bar  A»< 
sociatlon,  having  a  membership  in  nearly. 
If  not  quite  all,  the  states  of  the  Union, 
adc^tad  cancxui  of  professional  ethics  and 
suggested  an  oath  of  admission  consistent 
wltb  them.  In  Jaly,  1900,  within  a  month 
after  the  order  of  disbarment  in  the  present 
case,  the  canons  and  the  oath  were  nnani- 
monsly  adopted  by  the  bar  association  of  this 
state.  Pnnmant  to  the  unanimous  recom- 
mendation of  that  association,  the  oath  of 
admission  has .  been  adopted  by  this  conrt. 
Both  the  canons  and  the  bath  majr  be  found 
In  the  reports  of  the  varlons  associations 
by  which  Uief  have  been  adopted.  In  nei- 
ther canons  nor  oath  is  there  addition  to 
the  implied  obligations  of  an  attorney  as 
they  have  been  .understood  for  generations 
by  the  honorable  and  the  right-minded .  who 
appreciate  the  importance  of  the  lawyeifs 
function.  It  may  be  Interesting  to  thoaia 
who  care  to  pursue  the  subject  further  to 
contrast  the  clearly  and  correctly  express- 
ed statement  of  the  lawyer's  duty  as  pre- 
sented In  the  code  and  oath  with  the  con- 
duct of  the  respondent  as  more  fully  de- 
tailed in  the  original  report  of  his  case.  We 
appreciate  and  commend  the  high  purposes 
of  our  brethren  of  the  bar  In  the  promul- 
gation of  the  code  and  oath,  and  we  shall 
be  guilty  of  a  palpable  deirelictlon  from  duty 
if,  npon  any  occasion,  we  fall  to  uphold  the 
standards  of  professional  duty  which  they 
suggest  Finding  no  reason  to  believe  that 
the  public  interests  will  be  conserved  by 
the  respondent's  participation  In  the  admin- 
istration of  Justice  we  overrule  his  motion. 

Motion  overruled. 

SUMMERS,  C.  J.,  and  CREW.  SPEAR, 
DAVIS,  and  PRICE,  JJ.,  concnr. 


C«  Oh.  St  162) 

NICHOLS  V.  FRENCH, 
(Sm>reme  Conrt  of  Ohio.    Dec.  20,  1910.) 

(SifUahiu  5f  the  OMWt.> 

1  HomscrrEAD  JJ  141»)— Ribhts  or  Widow 
nr  LiTO  oi  HomsTEAj). 

When  one  dies  int^tate  leaving  a  widow, 
who,  having  separated  from'hfni,  Is  permanently 


residing  elsewhere,  and  the  property  on  which 
be  resiaed  is  brought  to  sale  for  the  payment  of 
a  mortgage  lien  thereon  and  for  the  payment 
of  his  debts,  she  is  not  entitled  to  an  allowance 
out  of  the  proceeds  In  lieu  of  homestead ;  the 
widow's  jignt  in  that  regard  being  fixed  by  sec- 
tion 5437,  Revised  Statutes,  wtucn  confines  the 
right  to  "a  widow  composing  a  part  of  the 
decedent's  family  at  the  time  of  his  death." 
Elliott  V.  Plattor,  43  Ohio  St.  207,  1  N.  E. 
222,  approved  and.  followed. 

[E<d.  Note.— For  other  cases,  see  Homestetid, 
Cent.  Dig.  |  262;  Dec.  Dig.  i  141.»] 

2.  DowEB  (i  25*)— Pbopebty  Subject. 

The  widow  of  a  purchase-money  mortgago.-, 
mortgage  given  before  marriage,  and  property 
sold  by  executors  to  pay  the  mortgage  debt,  is 
not  dowable  of  the  wnok  proceeds,  but  only  of 
the  surplus  remaining  after  satisfying  the  mort- 
rage.  Culver  et  al.,  Ex'rs,  v.  Harper,  27  Ohio 
St.  464,  approved  and  followed;  KJing  v.  Bal- 
lentine,  40  Ohio  St.  391 ;  and  Mandel  v.  Mc- 
CUve,  46  Ohio  St.  407,  22  N.  B.  290,  6  L.  R.  A. 
519,  15  Am.   St.  Rep.  627,  distinguished. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent 
Dig.  I  -77;   Dec.  Dig.  t  25.*] 

Error  to  Circuit  Court,  Pdrtage  Coonty. 
'  Proceedings  by  one  French,  administrator 
of  James  H.  Nichols,  for  an  order  to  sell 
realty  to  pay  debts,  in  which  decedent's  wid- 
ow interposed,  claiming  an  allowance  in  lieu 
of  homestead.  There  was  a  Judgment  deny- 
ing such  allowance  and  awarding  dower,  and 
the  widow  brings  error.  Judgment  denying 
an  allowance  In  lien  of >  homestead  affirmed, 
and  Judgment  awarding  dower  reversed. 

The  record  to  be  reviewed  was  made  In 
the  court  of  common  pleas,  to  which  an  ap- 
peal had^been  taken  from  the  probate  court, 
and  the  record  of  the  circuit  court,  where 
the  former  record  was  reviewed.  The  pro- 
ceeding was  Instituted  by  the  defendant  in 
error,  who  alleges  that  he  Is  the  duly  ap- 
pointed and  qualified  executor  of  the  estate 
of  James  H.  Nichols,  deceased,  btit,  as  no 
wUl  appears  in  the  record,  we  assume  that 
he  is  the  admipl'strator  of  the  estate  of 
James  H.  Nichols.  The  proceeding  was  for 
an  order  to  sell  the  real  estate  of  tile  dece- 
dent to  pay  bis  debts;  the  personal  estate 
being  Insufficient  for  that  purpose.  The 
plaintiff  m  error,  Anna  B.  Nichols,  is  the 
widow  of  James  H.  Nichols.  In  her  answer 
she  waived  the  assignment  of  dower  by 
metes  and  bonnds  and  consented  to  the  sale 
of  the  premises;  and  aSked  for  the  payment 
to  her  out  of  the  proceeds  of  sale  of  $500 
In  lieu  of  a  homestead,  and  also  of  the  value 
of  her  dower  In  the  entire  proceeds  of  the 
sale,  not  diminished  by  the  amount  required 
to  discharge  the  admitted  lien  of  a  mortgage 
upon  the  premises.  Whether  she  is  entitled 
to  allowance  in  lien  of  homestead  and  wheth- 
er she  is  dowable  of  the  entire  proceeds,  or 
only  of  the  surplus  remaining  after  the  dis- 
charge of  the  mortgage,  are  questions  con- 
troverted In  the  case. 

The  material  facts  are  as  foUows:  A  for- 
mer wife  of  James  H.  Nichols  had  died  in- 
testate and   s^sed  in  fee  of  these  lands. 


•Tor  other  cna*  les  Bsma.topta  u4  MotioD  NUHBBB  In  Dee.  Qtg.  *  Am.  Dts-  Kar  N*.  Sariei  *  Rep'r  I&dmts 
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which  therenpon  descended  to  her  two  chil- 
dren. Thereafter  James  H.  Nichols,  father 
of  the  children,  purchased  the  lands  from 
them  and  executed  the  mortgage  mentioned 
for  the  purchase  monef.  Thereafter,  on  the 
14th  of  November,  1899,  he  intermarried  with 
the  plaintiff  in  error,  and  they  lived  togeth- 
er upon  the  premises  until  May,  1906,  when, 
in  consequence  of  disagreements,  they  sepa- 
rated permanently,  she  going  to  reside  with 
her  parents,  and  not  thereafter  residing  upon 
these  premises.  No  children  were  bom  of 
this  marriage.  This  proceeding  was  institut- 
ed February  9,  1900.  The  court  of  common 
pleas  adjudged  to  the  widow  $600  in  lieu  of 
a  homestead  and  dower  in  the  entire  pro- 
ceeds of  the  sale.  On  a  proceeding  in  error 
to  the  circuit  court  there  was  a  reversal  of 
the  Judgment  making  an  allowance  in  lieu  of 
a  homestead,  and  an  affirmance  of  that 
awarding  her  alimony  in  the  entire  proceeds 
of  sale.  Mrs.  Nichols  flies  a  petition  In  error 
here,  asking  for  a  reversal  of  the  Judgment 
of  the  circuit  conrt  as  to  the  allowance  In 
lien  of  a  homestead,  and  the  defendant  in 
error  flies  a  cross-petition  In  error,  asking 
a  reversal  of  the  Judgment  of  the  circuit 
court  in  awarding  dower  In  more  than  the 
surplus. 

I.  T.  SiddaU  and  a  D.  Ihgell,  for  plaintiff 
In  orror.  R.  8.  Webb  and  B.  J.  W^b,  for  de- 
fendant in  error. 

SHAUCE,  J.  The  conclusion  of  the  cir- 
cuit court  that  Mrs.  Nichols  is  not  entitled 
to  an  allowance  In  lieu  of,  a  homestead  la, 
in  view  of  the  facts  stated,  Justified  by  the 
terms  of  the  statute  and  by  Elliott  v.  Flatter, 
48  Ohio  St  207,  1  N.  E.  222.  The  right  to 
a  homestead  to  a  decedent's  family  is  de- 
fined In  secaon  5437,  Bev.  St  There  being 
no  child,  the  right  is  to  a  "widow  •  •  ♦ 
composing  a  part  of  the  decedent's  family  at 
the  time  of  his  death."  An  Important  part 
of  this  descriptive  language  would  be  disre- 
garded if  we  should  apply  It  in  a  case  where, 
as  here,  the  widow  does  not  compose  a  part 
of  the  decedent's  family  at  the  time  of  his 
death.  Not  only  does  the  language  import 
that  a  widow  may  not  have  composed  a  part 
of  the  decedent's  family,  but  the  general 
rights  which  this  statute  confers  are  in 
homesteads  and  for  those  who  use  them  as 
homes.  Section  5440,  Rev.  St,  does  not  en- 
large the  class  of  persons  who  are  entitled 
to  a  homestead.  It  merely  provides  for  its 
equivalent  to  those  entitled  under  other  pro- 
visions of  the  statute,  when  they  are  preclud- 
ed by  a  Uea  from  taking  the  homestead  in 
form. 

Is  the  widow  in  the  present  case  dowable 
of  the  entire  proceeds  of  sale,  or  only  of  the 
surplus  thereof  that  may  remain  after  the 
jpayment  of  the  mortgage?  The  mortgage  be- 
ing for  purchase  money,  and  executed  before 
the  marriage, .  the  question  is  definitely  set- 
tled lb  Culver  r.  Harper,  27  Ohio  St  464, 


where  it  was  held  that  "the  widow  of  a  ixir- 
chase-money  mortgagor,  mortgage  given  be- 
fore marriage,  and  property  sold  by  execu- 
tors to  pay  the  mortgage  debt,  is  not  dowable 
of  the  whole  proceeds,  but  only  of  the  sur- 
plus remaining  after  satisfying  the  mort- 
gage." The  syllabus  was  prudently  limited 
to  the  requirements  of  the  case  where,  as 
here,  the  purchase-money  mortgage  was  exe- 
cuted before  the  marriage.  Tliat  the  prin- 
ciple upon  which  dower  Is  allowed  would 
not  necessarily  restrict  it  to  this  precise  case 
appears  in  Fox  v.  Pra^t,  27  Ohio  St  512, 
where  the  right  of  dower  was  restricted  to 
the  surplus  after  the  payment  of  a  purchase- 
money  mortgage,  though  that  mortgage  was 
excluded  after  the  marriage.  As  early  as 
Welch  V.  Bnckins,  9  Ohio  St  831,  it  was 
held  that,  where  land  is  conv^ed  to  one  who 
executes  a  mortgage  for  the  purchase  price, 
his  seisin  is  technical  only,  and  there  does 
not  vest  In  him  an  estate  to  which  dower  at- 
taches. 

The  only  doubt  as  to  the  conclusive  effect 
of  these  decisions  upon  t±ie  present  contro> 
versy  is  raised  by  the  suggestion  that  Culver 
V.  Harper  has  been  substantiaUy,  though  not 
formally,  overruled  by  KUng  v.  BaUentine,  40 
Ohio  St  391,  and  Mandel  v.  McClave,  46 
Ohio  St  407,  22  N.  R  290,  6  L.  R.  A.  619.  15 
Am.  St.  Bep.  627.  This  view  must  follow  a 
considerstion  of  what  was  said,  rather  than 
of  what  was  decided.  In  the  later  cases.  In 
Eling  ▼.  BaUentine,  the  husband  was  seised 
of  the  lands  unincumbered,  and,  after  becom- 
ing so  seised,  be  executed  a  mortgage  to  se- 
cure his  own  debt;  the  wife  Joining  in  the 
mortgage.  As  against  others  than  the  mort- 
gagee, she  was  held  to  be  dowable  of  the 
entire  proceeds;  and  this  was  correct  be- 
cause the  entire  proceeds  represented  the  ex- 
tent and  value  of  the  estate  of  which  he  was 
seised  at  one  time  during  her  coverture^ 
The  question  presented  in  Mandel  v.  McGlave 
et  al.  was  in  no  respect  different  except  that 
the  wife's  claim  was  for  contingent  dowM. 
Apparent  differences  in  these  cases  will  dis- 
appear if  It  is  borne  In  mind  that  the  hus- 
band's mortgage  for  purchase  money  ts  ef- 
fective without  the  wife's  signature,  because 
it  is  upon  the  same  consideration  as  the 
mortgagee's  equitable  lien  for  unpaid  pur- 
chase money,  and  that,  under  section  8806, 
Gen.  Code,  the  extent  of  the  estate  of  which 
the  husband  was  seised  as  an  estate  of  in- 
heritance at  any  time  during  the  marriage 
indicates  the  extent  to  which  the  wife  Is 
dowable.  When,  as  here,  and  in  some  of  the 
cases  cited,  he  had  at  no  time  during  the 
marriage  more  than  an  equity  of  redemp- 
tion, she  is  dowable  only  of  the  surplus,  but 
when,  as  In  others  of  the  cases,  he  was  seis- 
ed of  the  entire  estate,  she  is  dowable  of 
the  entire  proceeds  of  sale  as  against  all  per- 
sons, except  those  as  to  whom  she  has  waived 
her  right  Does  not  the  elementary  proposi- 
tion that  a  vendor's  lien  takes  precedence  of 


Digitized  by  VjVJVJV  IC 


Ohio) 


UTESmSR  r.TIESLER. 


the  right  of  dower  logically  require  this  con- 
clusion? The  precise  subject  is  thus  treated 
by  Chancellor  Kesat  In  4th  Commentaries, 
page  39:  "Nor  Is  the  seisin  sufficient  when 
the  husband  takes  a  conveyance  in  fee,  ahd 
at  the  same  time  mortgages  the  land  back 
to  the  grantor,  or  to  a  third  person,  to  se- 
cure the  purchase  money  In  whole  or  in  part 
Dower  cannot  be  claimed  as  against  rights 
under  that  mortgage.  The  husband  Is  not 
deemed  sufficiently  or  beneficially  seised  by 
snch  an  Instantaneous  passage  of  the  fee  in 
and  out  of  him,  to  entitle  his  wife  to  dower 
as  against  the  mortgage,  and  this  conclusion 
is  agreeable  to  the  manifest  Justice  of  the 
case.  The  widow  In  this  case,  on  foreclosure 
of  the  mortgage  and  sale  of  the  mortgaged 
premises,  will  be  entitled  to  her  claim  to  the 
extent  of  her  dower  In  the  surplus  proceeds 
after  satisfying  the  mortgage;  and  if  the 
heir  redeems,  or  she  brings  her  writ  of  dow- 
er, she  is  let  in  for  her  dower,  on  contribut- 
ing her  proportion  of  the  mortgage  debt" 
And  here  the  doctrine  of  Welch  v.  Buckins 
seems  to  be  approved.  Our  decisions  upon 
this  subject  were  Intelligentiy  and  carefully 
analyzed  and  compared  In  the  opinion  of 
Warrington,  Circuit  Judge,  In  Hays  v.  Hays, 
16  O.  F.  D.  436,  where  It  was  decided  that 
in  a  case  of  this  character  the  wife  Is  dow- 
able  In  the  surplus  only. 

The  Judgment  of  the  circuit  court  denying 
an  allowance  in  lieu  of  homestead  Is  af- 
firmed. Its  Jud^oient  awarding  dower  in  ex- 
cess of  the  surplus  is  reversed. 

SUMMERS,  C.  J.,  and  CREW,  SPEAR, 
DAVIS,  and  PRICE,  3J.,  concur. 


<83  Oh.  St  200) 

FIBSLEB  y.  FIESLER. 
(Supreme  Court  of  Ohio.    Dec.  20,  1910.) 

(Syllalut  l9  the  Court.) 
DiTOBCE    (J    280*)  —  AOGHESSION    OF    Wms  — 
Obdeb  As  TO  Alimony  —  Appeal  —  "Obdbb 
Grantino  ob  Refusing  Alimony."    ■ 

Ad  Older  adjudging  or  refusing  to  adjudge 
a  share  of  the  husband's  property  to  the  wife 
when  a  divorce  is  granted  to  the  husband  by 
reason  of  the  agression  of  the  wife,  as  provid- 
ed by  section  5700,  Revised  Statutes,  is  an  or- 
der granting  or  refusing  alimony,  within  the 
meaning  of  section  5706,  Revised  Statutes,  and 
either  party  may  appeal  from  such  order. 

[E!d.  Mote.— For  other  cases,  see  Divorce,  Cent 
Dig.  S  764 ;  Dec.  Dig.  t  280.*] 

Error  to  Circuit  Court,  Cuyahoga  County. 

Action  by  Wallace  M.-  Flesler-  against  Em- 
ma D.  Flesler  for  divorce.  Decree  for  plain- 
tiff, and  appeal  by  defendant  was  dismissed 
by  the  drcnit  court,  and  she  brings  error. 
Reversed. 

McKisson  St  Mlnshall,  for  plaintiff  in  error. 
Glenn  B.  Griswold  and  M.  P.  Mooney,  for 
defendant  In  error. 


SUMMERS,  O.  J.  The  husband,  Wallace 
M.  Flesler,  was  granted  a  divorce  on  account 
of  the  aggressions  of  bis  wife,  Emma  D. 
Flesler,  the  plaintiff  in  error. 

The  wife  had  filed  a  cross-petition  tor  ali- 
mony, and  duly  appealed  the  cause  to  the 
circuit  court  The  circuit  court  dismissed 
the  appeal  for  want  of  Jurisdiction,  and  er- 
ror is  prosecuted  in  this  court  In  the  final 
decree  the  court  of  common  pleas  ordered 
that  the  cross-petition  of  the  wife  for  ali- 
mony be  refused,  and  dismissed  the  cross- 
petition.  No  alimony  was  allowed  to  the 
wife,  and  the  husband  was  ordered  to  pay 
the  costs  of  the  action  and  an  attorney's  fee 
to  the  wife's  attorney. 

It  is  contended  that  the  statutes  make 
no  provision  for  an  allowance  of  alimony 
where  divorce  is  granted  by  reason  of  the 
aggression  of  the  wife,  but  only  that  the 
conrt  may  adjudge  to  her  a  share  of  the 
husband's  real  or  personal  property,  or  both, 
as  It  deems  Just  and  reasonable,  and  that 
therefore  there  can  be  no  appeal,  as  the 
statutes  provide  only  for  an  appeal  from  an 
order  granting  or  refusing  alimony. 

The  chapter  of  the  Revised  Statutes  re- 
lating to  divorce  and  alimony  (Rev.  St  1908, 
|{  5689-O706)  is  substantially  the  same  as 
the  act  of  1853  (51  Ohio  Laws,  p.  377).  That 
act  expressly  provided  that  there  should  be 
no  appeal  from  a  decree  for  divorce  or  for 
alimony,  but  that  there  might  be  an  appeal 
in  cases  arising  under  the  section,  providing 
that  the  wife  may  file  a  petition  for  an  In- 
junction to  prevent  her  husband  from  dis- 
posing of  his  property.  That  act  was  con- 
strued in  the  case  of  Tappan  v.  Tappan,  6 
Ohio  St  64,  decided  in  1856.  It  is  there 
pointed  out  that  it  is  expressly  provided 
by  the  act  that  there  shall  be  no  appeal 
from  decrees  for  divorce  or  alimony,  and 
that  there  can  be  no  appeal  In  such  cases 
under  the  provisions  of  the  Civil  Code,  for 
the  reason  that  the  Civil  Code  excepts  such 
cases  from  its  provislona.  In  the  opinion, 
Scott,  J.,  suggests  that  it  might  be  a  prop- 
er subject  of  legislative  consideration  wheth- 
er a  review  of  that  part  of  the  decree  Which 
relates  to  alimony  and  the  custody  of  chil- 
dren might  not  be  permitted.  Accordingly 
the  act  was  amended  on  April  IS,  1867  (54 
Ohio  Laws.  p.  131),  and  an  appeal  was  pro- 
vided for  from  any  flnttl  judgment  allowing 
alimony,  to  so  much  of  the  judgment  or 
order  as  related  to  the  alimony.  It  is  pro- 
vided by  the  statutes  that  the  wife  may  file 
a  petition  for  alimony  alone,  or  that  in  case 
her  husband  files  a  petition  for  divorce  she 
may  file  a  cross-petition  for  alimony,  and  it 
is  further  provided  that  what  a  divorce  Is 
granted  by  reason  of  the  aggression  of  the 
husband,  that  the  wife  shall  be  allowed  such 
alimony  out  her  husband's  real  and  personal 
property  as  the  court  deems  reasonable,  hav- 


*For  other  casei  lee  aame  topic  and  McUon  NUMBER  In  Deo.  Dig.  ft  Am.  Die.  Kty  No.  SeriM  *  Rep'r  Indona 
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Ing  due  regard  to  the  property  wblcli  came 
to  bim  by  marriage  and  the  value  of  bis 
real  and.  personal  estate  at  tbe  Ume  of  bis 
divorce,  which  alimony  may  be  allowed  to 
her  in  real  or  personal  property,  or  both,  or 
by  decreeing  to  her  such  sum  of  money,  pay- 
able either  in  gross  or  Installments,  as  tbe 
court  deema  just  and .  equitable ;  and  when 
the  dlrorce  is  granted  by  reason  of  tbe  as- 
greaeion  of  the  wife  nothing  is  said  abont 
allowing,  her  alimony,  but  the  statute  pro- 
vides that  "the  court  may  adjudge  to.  ber 
such  share  of  the  husband's  real  or  personal 
property,  or  both,  as  it  deems  Just  and  rea- 
sonable." 

Section  S706,  Rev.  St,  reads  as  follows: 
"Mo  appeal  shall  be  allowed  from  any  Judg- 
ment or  order  of  the  court  of  common  pleas 
under  this  chapter,  except  from  an  order 
dismissing  the  petition  without  final  bear- 
ing, or  from  a  final  order  or  Judgment  grant- 
ing or  refusing  alimony,  or  (n  cases  under 
section  flttv-»even  hundred  and  five;  when 
Judgment  is  rendered  for  both  divorce  and 
alimony',  the  appeal  shall  apply  only  to  so 
much  of  tbe  Judgment  as  relate  to  tbe  ali- 
mony; and  -when  an  appeal  is  taken  by  tbe 
wife,  she  shall  not  be  reaujred  to  give  bond." 
And  the  contention  here  is,  as  already  stat- 
ed, that  this  section  does  not  authorize  an 
appeal,  for  the  reason  that  the  divorce  was 
granted  by  reason  of  tbe  wife's  aggression, 
and  that  in  such  cases  'the  statute  does 
not  provide  for  alimony,  bat  only  for  a  share 
of  tbe  husband's  real  or  personal  property, 
and  that  within  the  meaning  of  this  section 
there  was  no  refusal  of  alimony. 

The  Injustice  in  many  cases  In  not  allow- 
ing the  wife  anything  in  the  way  of  alimony, 
when  the  divorce  is  granted  by  reason  of 
ber  aggression,  has  been  pointed  out  In  many 
cases.  Tbe  property  that  tbe  busband  has 
may  have  been  hers  before  marriage,  or  she 
may  have  contributed  as  mpcb  as  he  to  its 
acquisition,  and  In  many  cases  it  would  not 
be  right  that  she  should  be  turned  away 
empty  handed,  merely '  because  she  can  no 
longer  live  with  her  husband.  And  in  some 
states  such  a  division  of  the  prc^etty  has 
been  decreed  as  alimony,  even  in  such  cases; 
and  it  is  for  such  reason  that  our  statute 
provides  that  the  coort  may  adjudge  ber 
a  share  of  the  property.  It  is  In  reality 
an  allowance  of  alimony,  or  in  lieu  of  ali- 
mony, and  in  view  of  tbe  suggestion  of  the 
court  made  in  the  case  in  6  Obio  St,  above 
referred  to,  and  ot  the  subsequent  legisla- 
tion, we  think  tbe  Legislature  must  have 
contemplated  that  such  share  of  the  property 
was  alimonyi  and  consequently  that  it  is 
included  in  the  -word  "alimony,"  where  that 
word  is  used  in  section  6706,  proTlding  for 
an  appeal.  No  reason  occnrs  to  us,  and 
none  is  suggested  in  the  statutes,  or  in.  the 
cases,  why  a  distinction  should  be  made  as 


to  an  ai^eal  between  ^n.  allowance  of  ali- 
mony, properly. so  called,  and  an  order  for 
a  division  of  the. property,  and  we  think  the 
circuit  court  was  in  error  in  dismissing  the 
appeal.  The  right  to  appeal  was  not  raised 
in  Hassaurek  v.  Markbrelt,  Adm'r,  68  Obio 
St  664,  67  M.  E.  1066. 
Judgment  reversed. 

CREW,  SPEAR,  DAVIS.  SHAUCK,  and 
PRICE,  JJ.,  coacur. 


(88  Ob.  St.  178) 
HATNER  V.  STATE. 
(Supreme  Cowt  of  Ohio.     Dec.  20,  1910.) 

(Syttahiu  hv  the  OcvrtJ 

■L  Cbiminal  Law  (J  1214*)— SxATtrxM  (f  T8*) 

—Excessive  Pttniskuent. 

Section  4  of  the  act  passed  Bdaich  12,  1909 
(100  Ohio  Laws,  p.  89),  entitled,  "An  act  to 
amend  and  supplement  section  6  of  an  act  enti- 
tled, 'An  act  providing  against  the  evils  result- 
ing from  the  traffic  in  intoxlcatinK  liquors,'  paas- 
ed  May  14,  1886,  as  amended  March  28,  1906, 
and  to  further  provide  against  the  evils  resnlt- 
ing  from  the  traffic  in  intoxioating  liquors," 
which  section  makes  it  an  offense  to  solicit  or- 
ders for  intoxicating  liquor  in  any  county  where 
the  SBle  as  a  beverage  is  prohibited,  is  not  vio- 
lative of  the  Constitution  of  the  state,  and  is  a 
valid  law. 

[Ed.    Note. — For    other   cases,    see    Criminal 
Law,  Cent. Dig.   {|  3304-3309:    Dec    Dig.  i 
1214;*  Statutes,  Cent  IMg.  »r73,  74,  75;  Dec. 
Dig.  (  73.*] 
2.  iHToxicATiNa  LiqiroBs  (S148*3— Sot-icita- 

TION  OF  Obdebs  iw  Dbt  Tebbitobt— Pbos-  , 

KCUTION. 

To  prove  a  violation  of  this  section  it  is  not 
necessary  to  show  a  number  of  Bolicitations. 
By  virtue  of  section  6794  of  the  Revised  Stat- 
utes, which  provides  that  words  In  the  plural 
include  the  singular,. and  in  tbe  singular  include 
the  plural,  proof  of  one  solicitation  satisfies  tbe 
requirements  of  the  statute. 

[Ed.  Note."— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  i  148.*] 
8.  Intoxicating    LiquoBS  (S  148*)— Souoita- 

TiON  OF  Gbdkbb  in  Dbt  Tbbbitobt— Pbobk- 

CDTioN— ' '  Solicit.  ' ' 

Such  solicitation  may  be  made  hy  letter,  as 
well  as  in  peison. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  §  148.* 

For  other  definitions;  see  Words  and  Phrases, 
vol.  7,  p.  6548;   vol.  8,  p.  7802.] 

4.  Cbiminai,  Law  (J  112*)— Pboseotjtjow  — 

Vknck. 

Where  a  letter  soliciting  an  order  tor  the 
sale  of  liquor  provides,  as  a  condition  of  sale, 
that  the  person  solicited,  on  receiving  the  liquor, 
has  the  option  to  accept  or  not,  and  to  send  the 
price  named  only  in  case  he  approves  the  goods 
and  concludes  to  purchase,  otherwise  to  return 
them  at  the  genders  expense,  such  approval  and 
conclusion  to  purchase  are  necessary  to  com- 
plete a  sale.  Therefore  the  solicitation  is  for  a 
sale  to  be  completed  In  the  county  of  the  resi- 
dence or  busineBs  of  the  one  solicitedi  and  pros- 
ecution for  violation  of  the  act  is  properly  con- 
ducted in  such  county. 

[E!d.  Note.— 'For  Other  cases,  see  Orimlnal 
Law.  Cent  Dig.  M  220-226,  230;  Dec.  Dig.  f 
112.^] 
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Error  to  Carralt  Conrti  Knox  County. 

W.  M.  Hftyner  was  convicted  of  unlaw- 
fully trafficking  In  Intoxicants,  and  he  brings 
error.    AfiBrmed. 

At  the  NoTembcr  term,  1909,  of  the  com- 
mon pleas  of  Knox,  the  plaintiff  in  error, 
W.  M.  Hayner,  was  indicted  for  a  violation 
of  the  act  providing  against  the  evils  result- 
ing from  the  traffic  i&  intoxicating  liquor, 
passed  May  14,  1886  (83  Ohio  Laws,  p.  157), 
as  amended  March  28, 1906  (98  Ohio  Laws,  p. 
99),  and  further  amended  March  12,  1909 
(100  Ohio  Laws,  p.  89) ;  the  charge  being  that 
of  soliciting,  October  11,  1909,  an  order  for 
the  sale  of  intoxicating  liquor  as  a  beverage 
In  the  county  of  Knox,  a  county  In  which 
the  sale  of  intoxicating  liquor  as  a  beverage 
had  been  and  then  was  prohibited. 

To  this  indictment' the  defendant  pleaded 
not  guilty.  On  trial  be  was  convicted  and 
sentenced  to  pay  a  fine  of  $300  tod  the  costs. 
This  sentence  and  jndgmeirt  was  affirmed  by 
the  circuit  court  The  accused  brings -this 
proceeding  to  reverse  both  Judgments: 

McMahon  &  McMahon  and  Walght  & 
Moore,  for  plaintiff  in  error.  James  A. 
Sehaeffer,  Pros.  Atty.,  W.  B.  Wheeler,  and 
James  A.  White,  for  the  State. 

SPEAB,  J.  The  statute  which  the  plain- 
tiff In  error,  Hayner,  was  convicted  of  violat- 
ing is  the  fourth  section  of  the  act  passed 
March  12,  1909,  entitled,  "An  act  to  amend 
and  supplement  section  5  of  an  act  entitled, 
'An  act  providing  against  the  evils  resulting 
from  the  traffic  in  Intoxicating  Liquors,'  pass- 
ed May  14,  1886  (83  Ohio  Laws,  p.  157),  as 
amended  March  28,  1906  (98  Ohio  Laws,  p. 
99),  and  to  further  provide  against  the  evils 
resulting  from  traffic  in  intoxicating  liquors" 
(100  Ohio  Laws,  p.  89).  Section  4  provides 
as  follows:  "Any  person,  or  x>er8ons,  firm, 
or  any  officer  of  any  corporation,  who,  direct- 
ly or  Indirectly,  after  April  15  1909,  solicits 
orders  for  Intoxicating  liquor  In  any  county 
or  territory  where  the  sale  of  such  liquor  as 
a  beverage  Is  prohibited  shall  be  subject  to 
a  fine  of  not  less  than  one  hundred  and  fifty 
dollars  nor'  more  than  four  hundred  dollars 
for  the  first  offense,  and  fdr  the  second  of- 
fense not  less  than  four  hundred  dollars  nor 
more  than  eight  hundred  dollars." 

The  record  shows  that  the  soliciting  charg- 
ed was  done  by  the  malltng  at  Dayton,  Mont- 
gomery county,  Ohio,  by  the  defendant,  ad- 
dressed to  the  J.  B.  Foote  Foundry  Company, 
PrederiCktown,  Knox  county,  Ohio,  on  Octo- 
ber 11,  1909,  of  a  certain  letter,  circular  and 
post  card,  and  fhat  the  same  were  received 
by  the  Foote  Foundry  Company,  by  due 
course  of  mall,  at  Frederlcktown,  Knox  coun- 
ty, Ohio.    The  letter  reads  as  follows: 

"Dayton,  Ohio,  October  9,  1909. 

"The  J.  B.  Foote  Fdry.  (3o.,  PrederiCktown, 
Ohio — ^Dear  Sir:  That  special  'lock-stopper* 
offer  we  wrote  you  about  has  created  a  sen- 
satfon.     tre'v*   nevfen   known    anything   to 


equal  It  Orders  are  comiiig  In  a  perfect 
flood  from  every  state  In  the  Union.  The 
response  is  so  tremendons — so  almost  nnanl-r 
mouB— that  we  are  wondering  why  you,  too, 
did  not  take  advantage  of  It  The  offer  la 
stlU  open  and  we  urge  you  to  send  us  your 
order  now.  We  want  to  place  some  of  this 
magnificent  whisky  before  you.  We  want  to 
prove  to  you  how  rich,  pure  and  dellcioas  It 
is.  '  We  want  to  sboiw  yon  how  much  yooi 
save  by  our  'direct  from  distillery' .plan  of 
selling.  We  want  you  to  have  one.  of  those 
handsome  lock-stopper  decanters  wa  send 
with  eacA  order.  You  need  not  send  us  any 
money  In  advance.  Just  sign  and  ntall  ns 
the  enclosed  order  card  and  we  will  send 
you  In  plain  sealed  case  express  charges  paid 
three  quarts  of  Hayner  private  stock  bottled* 
in-bond  whisky,  and  one  quart  of  fine  old 
W.  S.  K.  straight  whisky,  and'  we  will  la- 
dude  absolutely  free  EUiyner's  sideboard  de- 
canter with  combination  lock-stopper  as  de* 
scribed  In  the  circular  enclosed.  When  the 
goods  arrive  try  the  whisky  and  «xamli>e  thd 
lock-stopiwr  and  decanter,  and  if  you  find 
them  all  -we  olaim  then  remit  us  the  prices 
$3.70.  Otherwise  you  may  r«tnm  the  goods 
at  bar  expense  and  you  wUl  not  be  out  one 
cent.  The  guarantee  is  clear  and  distinct 
It  means  what  it  says.  We  urast  pleas?  yon, 
we  must  send  you  a  quality. that  will  sor- 
pass  yo>aip  highest  expectations,  and  we  wUl 
do  tt.  Put  us  to  the  test  Sign  and  mail  the 
poet  card  to  Mr.  Kidder,  manager  at  Day 
ton,  and  do  it  now  while  It  is  before  70a. 
Very  sineerely.  The '  Hay&er  DlstlUlng  Co., 
W.  M.  Hayner,  President" 

The  circular  iS  directed  partionlarly  to  set- 
ting forth  the  advantages  of  the  lock-stopper 
decanter  mentioned  in  the  letter,  and  to  de- 
picting the  high  quality  of  certain  brands  of 
whisky  manufactured  at  the  defendant's  dis- 
tillery, and  commending'  the  goods  to  the 
consumer  as  "absolutely  pure,"  "distilled 
from  the  choicest  grain,"  "of  th«  most  -dis- 
tlngnlsh'ed  quality,"  and  "guaranteed  under 
the  united  States  pore  food  and  drugs  act" 
the  text  ornamented  with  an  attractive  cat 
6tW^  lock-stopper  decanter;  but  the  drcolar 
Is  mostly  in  fine  tyi>e  and  too  long  tat  tnaer- 
tlon  here. 

The  post  card  Is  as  foBows;  'Tostcard. 
[Stamp.]  W.  S.  Kidder,  Dayton,  Ohio.  fBhls 
side  for  address  only.]  bear  Sir:  Tou  may 
send  me  by  prepaid  express  the  package  as 
per  your  recent  prottosltlon.  It  is  nnder- 
fetood  that  If,  after  trying  yonr  product,  I 
find  that  it  is  not  as  represented,  I  am  priv- 
ileged to  return  balance  by  express  at  your 
expense.  If  the  goods  are  as  represented  and 
I  keep  them  I  agree  to  remit  $8.70  Remem- 
ber, I  bind  myself  only  as  above.     Name 

Post    Office    ......    Sixpress    Offlc* 

State If  niember  of  firm,  give 

flrtn  name." 

It  H  farther  shown  by  the  record  thtit,  by 
force  of  the  county  loca^,qp^^|^^w,^t^(  f^^^ 
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of  Intoxlcattng  liquor  as  a  beverage  was  pro- 
hibited In  Knox  county,  Ohio,  on  and  prior 
to  October  11,  1900,  and  that  Frederlcktown, 
Ohio,  Is  located  trlthln  the  boundaries  of 
Knox  county. 

Upon  this  state  of  facts  the  question  pre- 
sented is  whether  or  not  an  offense  has  been 
proven  against  the  provisions  of  section  4  of 
the  act  and  whether,  if  such  violation  has 
been  shown,  the  section  itself  Is  a  valid  law. 
The  court  has  been  favored  by  the  learned 
counsel  with  very  extended  argument  for  and 
against  Such  argument  usually  invites  to 
enlarged  discussion,  but  it  seems  to  us  that 
the  real,  essential  Issues  are  comparatively 
simple,  and  do  not  require  extended  discus- 
sion on  the  part  of  the  court,  although  It  is 
proper  to  briefly  notice  the  points  presented. 

We  assume  that  the  act  of  soliciting  may 
be  done  by  letter,  as  well  as  In  person.  The 
dictionary  term  "solicit"  Implies  "an  applica- 
tion to  another  for  obtaining  something."  It 
Is  the  everyday  experience  of  all  of  us  that 
in  other  matters  it  is  so  done,  and  as  there 
la  no  reason  to  presume  that  the  general  as- 
sembly used  the  word  in  any  seise  other 
than  the  ordinary  sense,  we  give  that  con- 
struction to  the  term.  We  suppose,  also,  that 
the  letter  was  Intended  to  take  effect  in. the 
county  of  Knox.  If  It  was  so  intended,  then 
we  see  no  reason  why  the  prosecution  was 
not  properly  commenced  In  that  county.  We 
call  attention  to  the  following  authorities, 
and  pass  this  matter  without  fnrther  com- 
ment: In  re  PalUser,  186  U.  S.  257,  10  Sup. 
Ct.  1084,  34  L.  Bd.  B14;  The  King  v.  Glrd- 
wood,  1  Leach,  142;  The  King  v.  Johnson,  7 
Bast,  65;  Ck>mmon wealth  v.  Blanding,  3  Pick. 
(Mass.)  304,  15  Am.  Dec.  214;  People  v.  Kath- 
bun,  21  Wend.  (N.  I.)  609;  People  v.  Adams, 
8  Denlo  (N.  X.)  IfiO,  45  Am.  Dec.  468 ;  Foute 
V.  State,  15  Lea  (Tenn.)  712;  United  States 
V.  Thayer,  209  U.  8.  39,  28  Sup.  Ct  426.  52 
L.  Ed.  673;  Benson  v.  Henkel,  198  U.  S.  1, 
25  Sup.  Ct  569,  49  L.  Ed.  919;  Burton  v. 
United  States,  202  U.  S.  344,  26  Sup.  Ct 
688,  50  U  Ed.  1067 ;  Rose  v.  Stote,  4  Ga.  App. 
SSa,  62  S.  B.  117. 

Many  points  of  objection  to  the  Judgments 
below  are  urged  by  counsel  for  plaintiff  in 
error.  In  the  first  place  It  is  contended  that 
the  statute  has  not  been  violated,  because 
the  sending  of  one  letter  only  Is  involved  in 
this  transaction,  while  the  thing  forbidden 
by  the  statute  is  the  soliciting  of  orders,  not 
the  solicitation  of  an  order.  It  would  seem 
that  our  statute,  section  6794,  Rev.  St,  a 
statute  Intended  to  do  away  with  mere  tech- 
nicalities, sufficiently  answers  this  objection. 
Among  other  like  provisions  relating  to  oth- 
er subjects,  it  provides  that  "words  in  the 
present  Include  the  future  tense,  and  in  the 
masculine  include  the  feminine  and  neuter 
genders,  and  in  the  singular  Include .  the 
plural,  and  In  the  plural  Include  the  singu- 
lar nunfiber."  It  appears  clear  that  unless  it 
ia  manifest,  as  it  is  not  in  this  case,  that 


more  than  one  solicitation  is  necessarily  re- 
quired to  bring  about  the  desired  result,  that 
is,  a  sale,  that  the  statute  is  as  well  satis- 
fied by  one  Instance  as  it  would  be  by  a  doz- 
en. Authorities  are  abundant  in  support  of 
this  conclusion.  We  cite  a  few  of  the  many: 
King  V.  Hasaell,  1  Leach,  1 ;  State  v.  Main, 
31  Onn.  572;  Lynch  v.  State,  12  Ohio  Cir. 
Ct  B.  (N.  S.)  330;  Id-,  81  Ohio  St  489.  91 
N.  E.  1133 ;  BeUe  Center  v.  Welsh,  24  Wkly. 
Law  Bui.  176. 

It  is  farther  insisted  that  the  statute  can- 
not be  violated  unless  the  solicitation,  if  ef- 
fectual, would  result  in  an  Illegal  sale,  which 
could  not  be  the  result  in  the  present  case, 
because  the  sale,  if  induced,  would  be  made 
at  Dayton,  In  the  county  of  Montgomery  (wet 
territory),  and  not  at  Frederlcktown,  in  the 
county  of  Knox,  and  the  Legislature  Is  with- 
out authority  to  make  solicitation  of  a  legal 
sale  an  offense.  But  would  the  sale,  if 
brought  about,  be  made  at  Dayton?  The 
letter  specifies,  as  an  element  of  the  solicita- 
tion, the  condition  that  the  purchaser  need 
not  send  any  money,  but  simply  sign  and 
mail  the  card,  the  terms  of  which  authorize 
the  shipment  of  the  package  on  the  condi- 
tion that,  if  the  purchaser  finds  the  product 
not  as  represented,  he  is  privileged  to  return 
balance  by  express  at  sender's  expense. 
Surely  at  this  stage  there  Is  no  contract  of 
sale.  But  if  the  party  Bollcited  finds  the 
goods  as  represented,  and  he  keeps  them, 
then  he  agrees  to  remit  $3.70.  That  conclu- 
sion, and  his  consequent  action  thereon, 
would  all  be  done  In  E^nox  county.  Compli- 
ance with  the  condition  by  the  purchaser 
would  conclude  a  bargain,  but  at  no  stage 
prior  to  that  could  either  party  enforce  any 
contract  liability  against  the  other.  We  un- 
derstand the  rule  to  be,  as  stated  In  Benja- 
min on  Sales  (oth  Ed.)  319,  that:  "Where  the 
buyer  Is  by  the  terms  boui\d  to  do  anything 
as  a  condition,  either  precedent  or  concur- 
rent, on  which  the  passing  of  the  property 
depends,  the  property  will  not  pass  until  the 
condition  be  fulfilled,  even  though  the  goods 
may  have  been  actually  delivered  into  the 
possession  of  the  buyer."  Nor  would  there 
be  delivery  until  the  buyer  had  determined 
to  accept ;  the  rule  being  that  an  acceptance 
by  the  purchaser  is  as  necessary  an  Incident 
to  delivery  as  a  tender  by  the  seller.  See. 
generally,  Bonham  v.  Hamilton,  66  Ohio  St 
82,  G3  N.  E.  597.  It  Is  clear  that,  by  reason 
of  this  principle,  the  general  rule  that  the  ti- 
tle to  goods  shipped  passes  to  the  buyer  on 
delivery  by  the  seller  to  a  common  carrier 
has  no  application  to  this  case,  and  that  the 
sale,  had  one  been  Induced,  would  have  tak- 
en place  in  Knox  county  (dry  territory),  and 
would  therefore  have  been  an  illegal  sale. 

Nor  does  there  .seem  to  be  support  in  rea- 
son, and  certainly  not  in  authority,  for  the 
proposition  that  the  General  Assembly  does 
not  possess  authority  to  forbid  solicitation 
for  orders  for  intoxicating  liquor  in  dry  ter- 
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rltoiTt  even  thooKh  the  sale  might  be  had 
In  wet  territory.  It  would  be  a  needless  nse 
of  space  to  stop  to  set  forth  at  length  the 
main  purpose  of  oar  temperance  legislation, 
for  the  same  has  been  given  In  detail  In 
many  previous  decisions.  We  need  but  sug- 
gest here  that  one  purpose  Is  the  removal 
and  suppression  of  temptation  to  overlndul' 
gence  on  the  part  of  a  large  class  who  are 
weak  of  will  and  likely  to  be  controlled  to 
their  Injury  by  the  cravings  of  appetite.  To 
accomplish  this  purpose  It  would  seem  that 
legislation  of  the  character  In  review,  rea- 
sonable in  Its  provisions,  would  afford  ma- 
terial aid  in  bringing  about  the  condition  of 
society  which  the  general  legislation  on  the 
subject  of  intoxicating  liquors  seeks  to  es- 
tablish. And  as  to  authority  in  support  of 
this  specific  provision,  there  seems  to  be 
abundance,  and  that  of  the  highest  character. 
We  call  special  attention  to  the  case  of  De- 
lamater  v.  South  Dakota,  205  U.  S.  93,  27 
Sup.  Ct  447,  51  L.  Ed.  724.  That  is  a  liquor 
case  wherein  Delamater  was  charged  with 
soliciting  in  South  Dakota  (dry  territory),  a 
contract  for  the  sale  of  liquor  by  a  concern 
of  another  state  (wet  territoiy),  In  violation 
of  the  statute  of  South  Dakota  forbidding 
such  soliciting  and  punishing  the  same  as  a 
misdemeanor.  The  special  defense  Interpos- 
ed was  that  the  act  was  repugnant  to  both 
the  law  of  the  United  States  respecting  in- 
terstate commerce,  and  the  commerce  clause 
of  the  Constitution,  and  the  opinion  is  de- 
voted largely  to  a  discussion  of  that  phase 
of  the  contention;  but  the  general  subject 
of  the  validity  of  the  South  Dakota  act  is  al- 
so discussed.  The  holding  Is  that  the  Dako- 
ta statute  Is  not  repugnant  to  the  act  of 
Congress  respecting  commerce,  nor  to  the 
commerce  datise  of  the  federal  Constitution ; 
that  "the  general  powers  of  the  states  to 
control  and  regulate,  within  their  borders, 
the  business  of  dealfaig  In,  or  soliciting  or- 
ders for,  the  purchase  of  Intoxicating  liq- 
uors Is  beyond  question";  and  that,  "al- 
though a  state  may  not  forbid  a  resident 
therein  from  ordering  for  his  own  use  Intox- 
icating liquor  from  another  state,  it  may  for- 
bid the  carrying  on,  within  its  borders,  of  the 
business  of  soliciting  orders  for  such  liquor, 
although  such  orders  may  only  contemplate 
a  contract  resulting  from  acceptance  In  an- 
other state." 

Attention  la  called  to  two  Arkansas  cases 
which  deserve  notice.  Carter  v.  State,  81 
Ark.  37,  98  8.  W.  704,  decided  December  3, 
1906t  holds  that,  within  the  meaning  of  sec- 
tion 6133,  Kirby'B  Dig.,  making  it  unlawful 
for  any  person,  firm,  partnership,  or  corpo- 
ration engaged  In  the  sale  of  liquors  to  so- 
licit orders  for  the  sale  of  liquors  In  any 
place  where  the  same  Is  prohibited  by  law,  an 
advertisement  In  a  newspaper  published  In 
a  prohlbltI<m  district,  that  liquor  may  be  ob- 
tained from  a  licensed  liquor  dealer  doing 
business    elsewhere.    Is   not   a   solicitation. 


"flie  validity  ot  the  act  Ifsdf  forbidding  so- 
liciting Is  not  questioned.  In  the  foUowln{( 
year,  to  wit,  April  1,  1907,  the  statute  was 
repealed  and  a  new  act  of  a  more  compre- 
hensive character  passed,  which  Is  given  con- 
struction In  Zhin  V.  State,  88  Ark.  273,  114 
S.  W.  227,  the  decision  rendered  Noviember 
30,  1908.  The  holding  Is:  "A  statute  makhig 
It  unlawful  to  solicit  orders  for  intoxicating 
liqnors  In  prohibition  territory,  through 
agents,  circulars,  posters,  or  newspaper  ad- 
vertisements. Is  a  valid  exercise  of  the  state's 
police  power,"  and  "•  «  •  is  not  oncon- 
stltntlonal  as  Infringing  the  power  of  Con- 
gress under  Const.  U.  S.  art  1,  |  8,  to  estab- 
lish post  offices,  and  designating  what  shall 
be  excluded  from  the  mails." 

As  the  case  at  bar  does  not  relate  to  the 
matter  of  advertising,  we  are  not  called  up- 
on to  discuss  or  consider  that  phase  of  the 
subject  Counsel  for  plaintiff  in  error  cite 
State  V.  Wheat  48  W.  Va.  259,  87  S.  B.  544, 
as  sustaining  their  contention  that  soliciting 
in  a  dry  county  is  not  unlawful.  The  ques- 
tion In  that  case  Involved  construction  of  a 
license  statute.  Wheat  was  licensed  aa  a 
wholesale  liquor  dealer  in  Ohio  county.  The 
solicitation  was  by  circulars  mailed  in  that 
county  to  persons  In  Brooke  county.  Some 
of  the  reasoning  of  the  court  seems  to  favor 
the  claim  of  counsel,  but  as  a  whole  the  case 
rests  on  the  effect  to  be  given  to  the  license, 
and  to  turn  largely  upon  the  sltas  of  the  so- 
licited sales,  the  opinion  holding:  "The  CSode 
says  that  if  one  has  a  sale  license  he  may 
solicit  orders,  and  it  seems  to  me  that  such 
licensee  may  solicit  custom  anywhere  as  an 
incident  to  that  license.  It  would  seem  im- 
material that  the  law  oonflnes  the  licensee  to 
business  at  a  particular  place  or  one  coonty, 
since  the  solicitation  and  receipt  of  orders 
are  not  for  sale  and  delivery  In  other  conn- 
ties,  but  for  sales  to  be  executed  as  consum- 
mated contracts  at  the  place  and  in  the-coun- 
ty  designated  in  the  license;  that  is,  the 
place  of  sala"  On  the  whole,  the  decision 
does  not  afford  much  aid  In  disposing  of  the 
contention  in  the  case  at  bar.  Lewis  v.  State 
.(Tex.  Cr.  App.)  127  S.  W.  808,  la  also  dted. 
An  examination  of  this  case  shows  that  the 
resemblance  to  our  case  Is  too  faint  to  afford 
light  In  disposing  of  any  of  the  questions 
which  we  have,  or  indeed  to  justify  a  fnller 
statement  of  it 

It  is  further  contended  that  the  act  is  in- 
valid, because  violative  of  the  (institution 
in  the  imposition  of  excessive  fines.  The 
fines  prescribed  are  larger  than  in  many  oth- 
er sections  of  the  liquor  laws,  but  is  it  shown  ■ 
that  punishment  of  less  amount  would  ptove 
effective?  We  think  not  The  answer  of 
counsel  for  the  state  appears  to  fully  meet 
this  objection.  In  substance,  it  is  that  as 
matter  of  common  knowledge,  the  profit  in 
the  wholesale  dealing  In  liquor  Is  so  great 
that  a  small  fine  would  utterly  fall  to  prove 
a  deterrent,  inasmuch  as  the  dealers  could 
easily  afford  to  pay  such  fine  and  continue 
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the  noUeltlag  of  orders.  l%e  subject  to  dear- 
ly a  matter  of  leglslatire  discretion  with 
which  the  courts  should. not  Interfere,  unless 
the  punishment  is  so  excessive  as  to  amount 
to  cruelty  or  confiscation,  which  clearly  is 
not  the  case  here. 

Further  contention  is  made  that  the  whole 
statnte  is  unconstitutional ;  the  first  part  as 
being  a  license  law,  and  the  fourth  section 
as  being  a  general  law  not  of  uniform  opera- 
tion. It  seems  to  us  that  It  cannot  be  nec- 
essary at  this  late  day  to  enter  into  a  discus- 
sion as  to  whether  our  liquor  taxing  laws  are 
license  laws.  The  ground  has  been  fuUy 
plowed  and  harrowed  in  many  previous  deci- 
sions. And  section  4  does  operate  uniformly 
within  the  meaning  given  that  requirement  of 
the  Constitution  as  to  general  laws,  because 
the  operation  of  the  statute  is  the  same  in 
all  parts  of  the  state  where  the  same  circum- 
stances and  conditions  exist  An  act  Is  not 
required  to  be  of  universal  operation  in  or- 
der to  be  of  uniform  operation.  To  sustain 
this  objection  would  be  to  overrule  all  the 
decisions  of  this  court  relating  to  local  op- 
tion. We  regard  the  policy  of  the  state-  In 
thait  respect  as  established  by  those  deci- 
sions, and  are  not  disposed  at  this  late  day 
to  disturb  It. 

It  Is  further  urged  that  section  4,  as  con- 
strued by  the  courts  below,  would'  prevent 
mall  order  bouses  from  nslng  the  mails  for 
lawful  purposes.  In  the  ordinary  transaction 
of  their  business,  and  that  wonld  l>e  an  In- 
vasioB  of  the  right  of  the  citizen  to  use  the 
mails  and  of  the  general  government  to  re- 
ceive large  revenues  from  a  business  recog- 
nized by  it  as  lawful  and  equally  legitimate 
under  state  laws.  This  objection,  though 
plausible,  we  thlnte  is  without  force.  No 
reason  Is  perceived  why  it  should  be  any 
more  of  a  hardship  for  the  mall  order  people 
to  pay '  respect  to  the  laws  of  the  states,  with 
whose  citizens  they  desire  to  deal,  than  oth- 
er people.  If  the  section  as'  to  other  objec- 
tions is  a  valid  law,  sjid  we  have  found  that 
It  is,  it  would  seem  that  the  inconvenience 
visited  upon  a  few  large  stores  here  and 
there  would  hardly  afford  a  ground  for  hold- 
ing it  Invalid.  As  to  the  loss  of  revenue  to 
the  general  govemmoit,  it  would  seem  suffi- 
cient to  recall  the  Delamater  Case,  supra, 
where  the  decision  of  the  highest  court  of 
the  land  supports  the  power  of  the  states  to 
enact  Just  such  legislation. 

Objection  is  urged  that,  as  construed-  by 
th&  courts  below,  the  act  is  unreasonable  and 
oppressive.  Courts  are  not  concerned  with 
tl>e  ^estlon  of  tiie  wisdom  or  the  usefulness 
of  tills  class  of  legi^ation.  All  such  ques- 
tions are  within  the  occlusive  province  of 
the  lawmaking  body,  the  General  Assembly.' 
In  many  counties  of  the  state— the  most,  -we 
understand— a  majority  of  the  people  have 
shown  by  their  votes  approval  of  such  meas- 
ures, and  the  General  Assembly  has  heeded 


this  sentiment  by,  ftrom  'time  to  time,  per- 
fecting such  legislation  with  the  hope,  if  pos- 
sible, of  fully  accomplishing  the  pnrxxMe  de- 
signed. The  courts  wUl  do  their  whole  duty 
when  they  determine  whether  or  not  the 
particular  act,  in  the  provisions  diallenged, 
is  or  not  within  the  comiwtency  of  the  law- 
making body,  and  if  It  be,  then  to  give  con- 
struction to  the  language  employed,  as  It  to 
found  In  the  statutes,  and  award  judgment 
accordingly. 

We  are  of  opinion  that  the  record  ahowv 
that  an  offense  has  been  committed  by  the 
plaintiff  in  error  in  violation  of  the  fourth 
section  of  tiie  act,  and  that  the  section  thus 
offended  against  to  a  valid  law. 

The  judgment  of  the  circuit  court  will  be 
affirmed. 

SUMMERS,  C.  J.,  and  CREW,  DAVIS,  and 
PRICE,  JJ.,  concur. 

(a  Oh.  St.  SM) 

LEAVITT  &  MIUROX  CO.  v.  ROSENBERG 

BROS.  &  CO. 

(Supreme  Court  of  Ohio.    Dec.  20, 1910.) 

(SpU*hui  by  the  Court.) 

1.  ATTACHMKNT    (J    239*)— MOTION    FOB    Dis- 
OHABGB. 

A  defendant  at  any  time  before  judgment 
under  section  5562,  Revised  Statntes,  may  move 
for  a  discharee  of  an  attachment  under  which 
his  property  faas  been  taken,  although  be  has 
previously  ^ven  bond  for  its  diacliarge  under 
section' 5545,  Revised  Statutes. 

[EM.  Note. — For  other  cases,  see  Attachment, 
Cent.  Dig.  i  825;  Dec.  Dig. '8  ^^.*] 

2.  ATTAomraNT   (8    92*)— Fobeiqw   Cobpoba- 

TION — SUFTICIENCT  OF    AFFIDAVIT. 

In  an  affidavit  for  attachment  under  iMra- 
gniph.  1  of  section  5521,  Re-vised  Statutes  it  is 
necessary  to  negative  the  exceptions  in  that 
paragraph. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Dec.  Dig.  8  92.*] 

3.  Attachment  «  90^— AitidaVit. 

An  affidavit  in  arttachment  cannot  be  made 
before  a  notary  public  who  is  the  attorney  for 
one  of  the  parties  in  the  action. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  I  228;   Dee.  Dig.  i  90.*I 

4.  ATTACHMBNI  (I  122*)— SUFFICIENOT  OF  AF- 

nOATIT— Ambnombnt. 

The  levy  of  an  order  of  attachment,  based 
upon  an  insufficient  affidavit,  cannot  be  upheld 
by  an  amendment  of  the  affidavit 

[%<d.  Note.— For  othet  cases,  see  Attachment 
Dec.  Dig.  I  122.*} 

Error  to  Circuit  Court  Mahoning  County. 

Action  by  the  Leavitt  &  Milroy  Company 
against  Rosedberg  Bros,  ft  Co.  Judgment 
discharging  the  attachment  was  affirmed  in 
the  circuit  court,  and  plaintiff  brings  error. 
Affirmed;  .        ■■ 

W.  W.' Zimmerman,  for  plaintiff  In  error. 
Kline,  Tolles  &  M!orley,  for  defendant  in 
error. 

SUMMERS,  C.  J.  The  plaintiff  in  error 
filed  a  petiUon  in  the  court  of  common  'pteas 


•For  other  cases  see  same  topic  and  section  NUUBBS  la  Deo.  Dig.  &  Am.  Dig.  Key  No.  .QerlM  A  Rep'r  ladwei 
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of  Mabonlng  county  against  the  defendant 
to  recover  dajnsgea  for  a  breach  of  contract 
At  the  «ame  time  the  plalntifF  filed  an  affi- 
davit lor  attachment  and  garnishee  process. 
Each  aip^davit  stated  as  ground  for  attach- 
ment that  the  defendant  wa«  a  foreign  cor- 
poration. Keither  affidavit  nor  the  peti- 
tion negatived  the  exceptions  as  to  foreign 
corporations  in  section  5521,  Rev.  St.,  and 
each  affidavit  was  sworn  to  before  a  notary 
pnbUc,  who  vraa  also  the  attorney  for  the 
pUdntiCf.  The  defendant,  within  a  day  or 
two  after  the  levy  of  the  order  of  attach- 
dient,  gave  bond  nnder  section  5545,  Rev.  St., 
and  obtained  ipossesslon,  ot  Its  property. 
Subsequently  the  defendant,  without  enter- 
ing Its  appearance,  filed  a  motion  to  dis- 
charge the  attachments  on  the  gronnd  that 
the  affidavits  were  defective  In  falling  to 
negative  the  exceptions,  and  on  the  gronnd 
that  the  affidavits  were  not  authorised  to 
be  made  before  a  notary  who  was  the  plain- 
tiff's attorney.  When  the  motion  came  on 
for  hearing,  the  plaintiff  applied  for  leave 
to  amend  its  affidavit  In  attachment,  said 
amendments,  to  operate  as  of  the  dates  of 
the  original  affidavits,  by  adding  to  that 
part  of  said  affidavits  which  states  the 
grounds  of  attachment  as  the  nonresidence 
of  the  defendant  corporation  the  words  "and 
has  not  filed  with  the  Secretary  of  the 
State  of  Ohio,  the  statement  required  or  pro- 
vided by  section  148c,  Revised  Statutes  of 
Ohio,  nor  procured  from  the  Secretary  of 
the  State  ot  Ohio,  the  certificate  required 
or  provided  by  section  148d,  Revised  Statutes 
of  Ohio,  nor  complied  with  the  provisions 
of  either  or  both  of  said  sections."  This  ap- 
plication was  overruled,  and  on  hearing  of 
the  motion  to  discharge  it  was  granted  and 
the  attachment  was  discharged-  On  error 
the  judgment  was  affirmed  In  the  circuit 
conrt,  and  error. is  prosecuted  In  this  court. 
The  first  contrition  on  the  part  of  plaintiff 
is  that  the  giving  of  the  bond  discharged 
the  attachment  and  waived  any  defect  in 
the  afiMavlt.  SecQon  5545,  Rev.  St,  reads 
as  follows:  "If  the  defendant,  or  other  per- 
son on  his  behalf,  at  any  time  before  Judg- 
ment, cause  an  undertaking  to  be  executed 
to  the  plaintiff,  by  sufficient  surety  resident 
In  the  county,  to  be  approved  by  the  court, 
in  double  the  amount  of  the  plaintiff's  claim 
as  stated  in  his  affidavit,  to  the  effect  that 
the  defendant  shall  perform  the  Judgment 
of  the  court,  the  attachment  shall  be  dis- 
charged, and  restitution  made  of  any  prop- 
erty taken  under  it,  or  the  proceeds  thereof; 
and  such  undertaking  shall  also  discharge 
the  liability  of  a  grarnishee  in  the  action,  for 
any  property  of  the' defendant  in  his  hands; 
provided  that,  -when  plaintiff's  clahn  Is  for 
caosing  death  or  a  personal  Injury  by  a  neg- 
ligent or  wrongful  act,  the  undertaking  re- 
quired shall  be  lo  such  amount  as  shall  be 
fixed  by  the  court  where  the  action  is  land- 
ing, or  a  Judge  thereof,  if  application  is 
made  in  vacation.'^    This  contention  is  decid- 


ed against  the  plaintiff  in  William  Edwards 
Company  v.  Goldstein,  80  Ohio  St  303,  8S 
N.  E.  877,  in  which  case  proceedings  in  at- 
tacliment  before  a  justice  of  the  peace  were 
under  consideration.  Jt  was  there  pointed 
out  that  the  provisions  of  sections  S529  and 
5545  were  like  the  provisions  relating  to 
the  justice  of  the  peace  And  it  was  there 
held  that  the  defendant  may,  at  any  time 
before  judgment,  move  for  the  discbarge  of 
the  attachment,  although  he  has  previously 
given  bond  for  its  discharge  under  section 
6513.  And  this  court  since  the  decision  in 
that  case  has  ruled  that  the  giving  of  a  dis- 
charge bond  nnder  section  6545,  Rev.  St., 
did  not  deprive  the  defendant  of  the  right 
at  any  time  before  judgment  to  move  for 
and  obtain  a  discharge  of  the  attachment 
under  section  5562,  Rev.  St  It  was  so  held 
in  Brown  &  Ketcham  Iron  C3o.  v.  L.  P.  Ha- 
zeni  Ck).,  11  Ohio  Cir.  Ct  B.  (N.  S.)  48, 
and  that  judgment  was  affirmed  by  this 
court  without  opinion  in  81  Ohio  St  511, 
91  N.  E.  1133,  on  authority  of  the  case  in  80 
Ohio  St,  88  N.  E.,  supra. 

Next  it  is.  contended  that  It  was  not  neces- 
sary to  negative  the  exceptions  In  section 
5521,  Rev.  St  That  section  reads:  "That 
in  a  civil  action  for  the  recovery  of  money 
the  plaintiff  may,  at  or  after  the  commence- 
ment thereof,  have  an  attachment  against 
the  property  of  the  defendant  upon  the 
grounds  herein  stated.  (1)  When  the  de- 
fendant, or  one  of  several  defendants,  is  a 
foreign  corporation,  except  as  provided  by 
an  act  entitled  'An  act  to  further  supple- 
ment section  148  of  the  Revised  Statutes,' 
passed  .May  16,  1894  (91  O.  L.  272),  and  ex- 
cept as  provided  by  an  act  entitled  <An  act 
to  amend  section  1  of  an  act,'  etc.,  passed 
May  19,  1894  (91  O.  L.  355)  (secUons  148c, 
14>8d);  or  a  nonresident  of  this  state.".  It 
will  be  observed  that  the  section  does  not 
provide  for  an  attachment  against  aU  for- 
eign corporations,  but  only  against  those 
that  do  not  come  within  the  exceptions.  The 
proceedings  in  attachment  are  statutory  rem- 
edies, and  It  Is  too  weU  settled  to  need  the 
citation  of  authorities  that  where  a  statute 
confers  a  right  or  gives  a  remedy  unknown 
to  the  common  law  that  the  party  asserting 
the  right  or  availing  himself  of  the  remedy, 
mnst  in  his  pleadings  bring  himself  or  his 
case  clearly  within  the  statute.  The  statute 
does  not  provide  for  an  attachment  against 
all  foreign  corporations,  but  only  oh  thosie' 
that. do  not  come  within  the  exceptions,  so 
that  it, is  necessary  to  negative  the  excep- 
tions in  order  that  it  may  appear  tjhat  the 
fact  that  the  corporation  Is  a  foreign  corpo- 
ration is  a  ground  of  attachment 

It  is  further  contended  that  an  affidavit  in 
attachment  may  be  made  before  a  notary 
public  who  is  the  attorney  for  the  plaintiff. 
Section  5264,  Rev.  ^,  provides  that  an  af- 
fidavit may  be  made  before  any  person  au- 
thorized to  take  depositions.  Sectton-  5271, 
BeV.    St,   provides   tha^,g^e^^fl, 
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whom  depositions  are  taken  must  not  be  a 
relative  or  attorney  of  either  party,  or  other- 
wise interested  In  the  event  of  the  action 
or  proceeding,  section  5107,  Rev.  St,  pro- 
vides that  the  affidavit  verifying  the  plead- 
ing may  be  made  before  any  person  author- 
ized to  administer  oaths,  whether  an  attor- 
ney in  the  case  or  not  An  affidavit  is  a 
written  declaration  under  oath,  made  with- 
out notice  to  the  adverse  party,  and  in  view 
of  the  very  imx>ortant  purposes  for  wliicb  it 
may  be  used  It  would  seem  that  it  is  Just 
as  important  that  the  officer  before  whom  it 
is  made  should  be  disinterested  as  it  is  in 
the  taking  of  a  deposition  for  which  notice 
is  required.  This  was  the  sole  ground  of  ob- 
jection to  the  affidavit  in  the  case  last  above 
cited,  and  the  affirmance  of  the  Judgment  of 
the  circuit  court  necessarily  raised  that  ques- 
tion. 

Lastly  it  is  contended  that  the  court  erred 
in  refusing  leave  to  amend  the  affidavit  A 
sufficient  affidavit  is  essential  to  Jurisdiction 
In  a  proceeding  in  attachment  In  Lessee  of 
Paine  t.  Mooreland,  15  Ohio,  435,  45  Am. 
Dec.  585,  it  is  held  that  the  court  acquires 
Jurisdiction  in  attachment,  by  the  issuing  of 
process,  predicated  wpon  tiie  requisite  affida- 
vit and  the  attaching  of  the  property.  In 
Pope  et  al.  v.  Hibernia  Insurance  Co.,  24 
Ohio  St  481,  the  attachment  was  based  upon 
the  ground  of  nonresidence.  The  affidavit 
was  defective,  In  that  it  failed  to  show  that 
the  cause  of  action  is  one  arising  upon  con- 
tract Judgment,  or  decree.  An  order  of  at- 
tadiment  issued,  and  the  insurance  company 
was  gamlsheed.  After  the  service  of  the 
writ  the  plaintiff  by  leave  of  court  amended 
the  affidavit  to  show  the  omitted  fact,  but 
a  new  writ  of  attachment  was  not  issued.  It 
was  held:  "Jurisdiction  of  a  defendant  can- 
not be  acquired  by  proceedings  In  attach- 
ment on  the  ground  of  his  nonresidence  In 
the  state,  when  the  petition  in  the  case,  and 
the  affidavit  for  attachment  fail  to  show 
that  the  cause  of  action  is  one  arising  upon 
contract  Judgment  or  decree.  Jurisdiction 
cannot  be  acquired  In  such  case,  by  amend- 
ment of  the  petition  and  affidavit  showing  a 
cause  of  action  arising  npon  contract,  with- 
out the  issuance  of  an  attachment  after  the 
amendment"  In  the  present  case  it  was 
sought,  not  only  to'  amend  the  affidavits,  but 
also  to  nunc  pro  tunc  the  amendment  so  as 
to  vivify  the  void  writ  This,  of  course, 
could  not  be  done.  Moreover,  if  the  amend- 
ment bad  been  made,  still  the  affidavits 
would  have  been  fatally  defective  on  the 
ground  that  they  were  made  before  the  at- 
torney. 

The  Jndgment  is  affirmed. 

Judi^ent  affirmed. 

CSBW,  SPEAR,  DAVIS,  SHAUOE,  and 
PRICE,  JJ.,  concur. 


(247  ni.  GH.) 

FRY  et  al.  r.  SODTHBRN  PAO.  CO. 

(Supreme  Court  of  Ililnoi*.    Oct  28,  19ia    Oa 

Petition  for  Rehearing,  Feb.  Si  1911.) 

1.  States  (}  4*)— E^mot  ov  L^wa  ov  Thb 
Unitxd  States. 

Under  Const  U.  S.  art  6,  i  1,  d.  2,  pro- 
viding that  the  Oonstitutioa  and  laws  of  the 
United  States  made  in  pursuance  thereof  Bball 
be  the  supreme  law  of  the  land,  laws  made  by 
Congress  under  the  ConstitDtion  are  paramount 
to  the  laws  of  the  several  states. 

[EVL  Note.— For  other  cases,  sea  States,  Cent 
Dig.  S  2;    Dec.  Dig.  I  4.*] 

2.  COMSTITDTIORAI.  llAW  (|   802*)— DUX  PBO- 

CESS  OF  Law. 

The  right  to  contract  Is  held  by  an  In- 
dividual or  corporation,  subject  to  such  reason- 
able regulations,  restrictions,  and  provisions  as 
Congress  may  legitimately,  under  the  Constitu- 
tion, impose  upon  it;  and  under  article  1,  I  8^ 
cl.  8,  giving  Congress  power  to  regulate  com- 
merce among  the  several  states,  etc.,  and  artida 
1,  i  8,  last  clause,  giving  Congress  power  to 
make  all  laws  necessary  lor  carrying  into  ex- 
ecution the  powers  granted,  Congress  can  pro- 
vide that  a  carrier  engaged  in  interstate  com- 
merce shall  furnish  the  shipper  a  bill  of  lad- 
ing  to  destination  of  the  shipment  and  shall  be 
liable  for  damages  to  the  shipment,  caused  by 
any  carrier  over  whose  line  the  shipment  pass- 
es from  its  delivery  to  the  initial  shipper  until 
its  delivery  to  the  assignee  at  the  point  of  final 
delivenr;  and  Interstate  Commerce  Act  Feb. 
4,  1887,  I  20,  c.  104,  24  Stat  3S6  (U.  S.  Comp. 
St  1901,  p.  3100),  as  amended  by  Act  June  29. 
1906,  c.  3591,  f  7.  34  Stat  593  (U.  S.  Comp.  St 
Supp.  1909,  p.  1163),  so  providing,  is  not  viola- 
tive of  Const  U.  S.  Amend.  5,  providing  that 
no  person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law. 

[Bd.  Note. — For  other  cases,  see  Constitntion- 
al  Law,  Cent  Dig.  H  851-856;  Dec.  Dig.  f 
802.*] 

8.  Courts  (I  489*)— JuaiBDicmon— InTEBaTAXB 

CouMEBCB  Act. 

Interstate  Commerce  Act  Vttb.  4,  188T,  e. 
104,  i  20,  24  Stat  386  (U.  S.  Comp.  St  1901,  n. 
3169),  as  amended  by  Hepburn  Act  June  W, 
1906,  c.  3591,  i  7,  84  Stat  593  (U.  S.  Comp.  St 
Supp.  1909,  p.  1163),  requirinjj  the  initial  car- 
rier, on  receiving  interstate  shipments^  to  give  a 
through  bill  of  lading  and  giving  a  right  of  ac- 
tion against  the  earner  for  any  loss  caused  by 
such  carrier  or  any  connecting  carrier,  does  not 
limit  the  jurisdiction  of  such  an  action  to  the 
federal  courts,  and  where  the  amount  involved 
exceeds  $2,000  such  courts  and  the  state  courts 
have  concurrent  Jurisdiction,  and  where  the 
amount  involved  is  less  the  state  court  has  ex- 
clusive Jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Oontti,  Cent 
Dig.  f  1324;   Dec.  Dig.  |  4^.*] 

Error  to  the  Municipal  Court  of  Chicago  i 
William  N.  Oemmill,  Judge. 

Action  by  M.  Fry  and  others  against  tbe 
Southern  Pacific  Company.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. 

John  Maynard  Harlan  and  Lewis  W.  Mc- 
Candless,  for  plaintiff  in'  error.  Charles  A. 
Butler,  for  defendants  in  error. 

HAND,  J.  This  was  an  action  condmenced 
by  the  defendants  in  error  against  the  plain- 
tiff in  error  In  the  municipal  court  of  Chl- 


•Vor  othsr  ca«M  laa  lam*  topic  and  lecUoo  NUIf  BBR  in  De&  Dig.  A  Am.  Dig.  Key  He.  Serial  *  Bep'r 

Digitized  by  VjVJVJV  IC 


IlL) 


VBX  ▼.  SOUTHERN  PAC  CO. 


907 


cago  to  recoTer  damages  anstalned  by  the 
defendants  In  error  In  consequence  of  tbe 
failure  of  tbe  plaintiff  In  error  to  nse  and 
exercise  proper  care  In  tbe  shipment  of  153 
boxes  of  pears  and  650  crates  of  plums  from 
HoUister,  state  of  California,  to  tbe  city  of 
Chicago,  state  of  Illinois.  Tbe  shipment  was 
made  over  the  plaintiff  in  error's  railroad 
from  Holllster,  Cal.,  to  Ogden,  Utali,  the 
Union  Pacific  Railrosid  from  Ogden  to  Coun- 
cil Bluffs,  Iowa,  and  tbe  Chicago  &  North- 
western  RaUroad  from  Council  Bluffs  to  Chi- 
cago. The  fruit,  on  its  arrival  at  Chicago, 
was  in  a  damaged  condition.  The  jury  re- 
turned a  verdict  in  favor  of  defendants  in 
error  for  the  sum  of  $95.75,  upon  which  ver' 
diet  the  court,  after  overruling  a  jnotion  for 
a  new  trial  and  in  arrest  of  Judgment,  ren- 
dered Judgment  in  favor  of  the  defendants  in 
error,  and  the  plaintiff  in  error  has  sued 
ont  thlB  writ  of  error  to  review  the  Judg- 
ment of  the  municipal  court 
.  The  plaintiff  in  error,  at  the  close  of  all 
the  evidoice,  moved  the  court  for  a  directed 
verdict'  la  ite  favor,  which  motion  the  court 
overrnled.  The  plaintiff  in  error  thereupon 
adced  the  court  to  instruct  the  Jury  that  sec- 
tion 20  of  the  interstate  commerce  act  (Act 
Veb.  4,  1887,  c.  10«.  24  Stat  386  [U.  S.  Comp. 
St  190},  p.  8168]),  as  amended  by  Act  June 
29,  1906k  e.  8591,  84  Stat  59S  (U.  S.  Comp. 
8t  Snppk  1907,  p.  909),  upon  which  the  ac- 
.tioa  was  l>ased,  was  unconstitutional  and 
void,  and  tliat  ap  the  shipment  was  made 
from  Holllster,  In  the  state  of  California,  to 
Chicago,  in  the  state  of  Illinois,  under  a  biU 
of  lading  which  limited  the  liability  of  the 
plaintiff  in  error  to.  damages  accruing  upon 
plaintiff  in  error's  own  line^  and  the  evidence 
showed  the  fruit  was  damaged  after  it  left 
tbe  line  of  plaintiff  in  error  at  Ogden,  Utali, 
tliece  eonld  be  iuo  recovery  against  tbe  plain- 
tiff in  error.  This  the  court  also  declined  to 
do,  and  instmcted  the  Jury  that  section  20  of 
the  Interstate  commerce  act  of  February  4, 
18S7,  as  amended  by  tbe  act  of  June  29,  1906, 
was  a  valid  and  constitutional  enactment, 
and  that  the  provision  in  the  bill  of  lading 
which  limited  the  liability  of  the  plaintiff  in 
error  to  its  own  line  was  void,  and  if  the 
Jnry  foond,  from  tlie  evidraicey  tbat  tbe  fruit 
.in  -question  -  was  damaged  in  transit  from 
HoUister  to  Chicago  In  consequence  of  the 
negligent  manner  in  which  it  was  handled, 
they  should  find  In  favor  of  the  defendants 
In  error,  regardless  of  what  line  of  railroad 
it  was  injured  upon. 

The  plaintiff  in  error  urges  two  sounds  of 
reversal  in  this  court:  First  that  section 
20  of  the  interstate  commerce  act  (Act  Feb. 
4,  1887,  c.  104,  24  Stat  386  [U.  S.  Comp.  St 
1901,  p.  3169]),  as  amended  by  Act  June  29, 
1906,  C.  3691,  84  SUt  593  (U.  S.  Comp.  St 
Bnpp.  1007,  p.  909),  commonly  called  the 
"Bepbom  Act,"  l«.iu)constitutional  and  void; 
and,  secondly,  if  isaid  section  of  the  United 
States  .statute  -is.  ToUd,  tima  Om  municipal 


court  of  Chicago  is  without  Jnrlsdictlun  tA 
try  tills  cas^,  as  exclusive  jurisdiction  htis 
been  conferred  upon  the  United  States  courts 
by  sections  8  and  9  of  tbe  interstate  com- 
merce act  of  1887  to  try  all  cases  which  fall 
within  the  provisions  of  said  section  20  of 
the  statute  of  tbe  United  States,  as  amended. 

The  amendment  to  section  20  of  tbe  inter- 
state commerce  act,  under  which  plaintiff  in 
error  was  held  liable,  reads,  in  part  as  fol- 
lows: "TThat  any  common  carrier,  railroad 
or  transportation  compcmy  receiving  proper^ 
ty  for  transportation  from  a  point  In  onp 
state  to  a  point  In  another  state  shall  issue 
a  receipt  or  bill  of  lading  therefor,  and  shall 
be  liable  to  the  lawful  bolder  thereof  for 
any  loss,  damage  or  injury  to  such  property 
caused  by  it  or  by  any  common  carrier,  rail- 
road or  transportation  company  to  which 
such  property  may  be  delivered  or  over 
whose  line  or  lines  such  property  may  pass; 
and  no  contract  receipt,  rule  or  regulation 
shall  exempt  such  common  carrier,  railroad 
or  transportation  company  from  the  liability 
hereby  imposed:  Provided,  that  nothing  In 
this  section  shall  deprive  any  bolder  of  such 
receipt  or  bUI  of  lading  of  any  remedy  or 
right  of  action  which  be  has  under  existing 
law.  That  the  common  carrier,  railroad  or 
transportation  company  IssulDg  such  receipt 
or  bill  of  lading  shall  be  entitled  to  recover 
from  tbe  common  carrier,  railroad  or  trans- 
portation company  on  whose  line  the  loss, 
damage  or  injury  shall  have  l>een  sustained, 
the  amount  of  such  loss,  damage  or  Injury  as 
it  may  be  required  to  pay  to  the  owners  of 
such  property,  as  may  be  evidenced  by  any 
receipt  Judgment  or  transcript  thereof." 

The  bill  of  lading  upon  which  such  ship- 
ment was  made  contained  the  following 
clause  limiting  the  liability  of  the  plaintiff 
in  error  to  its  own  line:  "It  is  further  stipu- 
lated that  •  •  •  the  responsibility  of  this 
company  and  each  succeeding  carrier  for  loss 
or  damage  .does  not  extend  beyond  Its  own 
line."  It  is  conceded  tbat  under  tbe  law  of 
the  state  of  California  the  provision  found 
in  the  bill  of  lading  which  limfts  the  llabilll^ 
of  the  plaintiff  in  error  to  its  own  line  was 
a  valid  provision  and  binding  upon  the  de> 
fendants  in  error,  unless  the  California  stat- 
ute was  abrogated  by  section  ^0  of  the  Unit- 
ed States  statute,  as  tbe  shipment,  but  for 
said  section  of  tbe  United  States  statute, 
would  be  governed  by  tbe  law  of  the  state  of 
California,  that  state  being  the  state  from 
wliich  tlie  shipment  was  made,  and  ttiat  it 
would  not  be  controlled  by  tbe  law  of  the 
state  of  Illinois.  Coats  v.  Chicago,  Rock  Is- 
land &  Pacific  Railway  Co.,  239  111.  154,  87 
N.  B.  929. 

The  Constitution  of  the  United  States  pro- 
vides the  Congress  shall  have  power  "to  r^- 
ulate  commerce  with  foreign  nations,  and 
among  the  several  states,  and  with  the  In- 
dian tribes"  (article  1,  i  8,  cl.  3);  "to  make  aU 
laws  wliich  sliall  be  necessary  and  proper  for 
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carrylRS  Into  ezecatlos  the  foregoing  powers, 
and  all  other  powers  vested  by  this  Constitu- 
tion In  the  goTernment  of  the  United  States, 
or  In  any  department  or  officer  thereof"  (ar- 
ticle 1,  S  8,  last  clause) ;  and  that  "this  Con- 
atitation  and  the  laws  of  the  United  States 
which  shall  be  made  In  pursuance  thereof 
*  *  *  shall  tM  the  supreme  law  of  the 
land"  (article  6,  i  1,  d.  2).  Olie  laws  of 
the  United  States  are  paramonnt  to  the  laws 
of  the  several  states,  and  the  statute  of  the 
state  of  California,  which  limited  the  liabll- 
1(7  of  the  plaintiff  in  error  to  Its  own  line, 
and  the  bill  of  lading  Issued  to  defendants 
in  error  being  in  conflict  with  the  statute  of 
the  United  States,  the  C^ifomla  statute 
must  give  way  and  the  United  States  statute 
would  control.  Gulf,  Colorado  &  Santa  Fft 
Ballwa;  Co.  v.  Eefley  &  I«wis,  158  U*.  S.  98, 
15  Sup.  Ct  802,  S9-Ia  Ed.  910.  This  propo- 
sition Is  not  controverted  by  plaintiff  in 
error  .when,  the  United  States  statute  is  a 
.valid  enactment;  but,  as  applied  to  this  case, 
it  is  urged  the  United  States  statute  Is  in 
conflict  with  the  fifth  amendment  to  the  Con- 
Irtltutlon  of  the  United  States,  which  pro- 
vides that,  "no  person  shall  be  •  •  • 
deprived  of  life,  liberty  or  property  without 
due  process  of  law,"  and  by  reason  of  such 
conflict  the  United  States  statute  Is  Invalid, 
hence  it  is  said  the  California  statute  is  In 
force  and  that  it  controls  this  shipment 

We  cannot  accede  to  this  contention.  While 
the  right  to  contract  la  a  property  right 
within  the  meaning  of  the  federal  Constitu- 
tion, the  right  to  contract,  nevertheleasj  is 
held  by  an  Individual  or  by  a  corporation 
subject  to  such  reasonable  regulations,  re- 
strictions and  conditions  as  the  Congress  of 
the  United  States  may  legitimately,  under 
the  Constitution,  Impose  upon  such  right  of 
contract  By  virtue  of  the  Interstate  com- 
merce clause  of  the  (Topstltution  Clongress 
may  limit  the  rate  which  a  carrier  may 
charge,  and  we  see  no  reason  why  It  may  not 
provide  that  a  carrier  engaged  in  Interstate 
commerce  shall  furnish  the  shipper  a  bill  of 
lading  to  the  destination  of  the  shipment,  and 
that  a  carrier  engaged  in  Interstate  com- 
merce shall  be  liable  for  damages  to  the  ship- 
m^t  caused  by  any  carrier  over  whose  line 
the  shipment  passes,  from  the  tbne  it  is  de- 
livered to  the  initial  carrier  until  its  delivery 
to  the  consignee  at  the  point  of  final  delivery. 
'  Such  Is  the  common  law  and  'such  is  the  la-w 
of  this  state  (Wabash,  St  Louis  &  Pacific 
Railway  Co."  v.  Jaggerman,  115  111.  407,  4  N. 
'B.  641;  Chicago  &  No'rthwestem  Railway 
Co.  V.  Slmoni  IQOlU-  648,  43  N.  E.  696;  Coats 
V.  Chicago,  Rock  I^and  &  Paclflc  Railway 
Co.,  supra;  McCann  r.  Eddy,  183  Mo:  60,  S3 
S.  W.  71,  36  L.  B.  A.  110),  subject  to  the  limi- 
tation that  the  carrier  engaged  in  interstate 
commerce  can  limit  by  contract,  Its  liability 
to  its'  own  line.  This  limitation  of  the  com- 
mon-law rule — ttiat  Is,  that  the  Carrier  may 
limit  Its  liability  to  Its  own  line— haif  often  , 
b^  altfogated  by  statute^'  •  •-        I 


In  the  case  of  McCann  ▼.  .Eddy,  supra,  the 
Supreme  Court  of  Missouri  held  a  statute 
constitutional  which  provided  that  "whenev- 
er any  property  is  received  by  a  common  car- 
rier to  be  transferred  from  one  place  to  an- 
other, within  or  without  this  state,  or  when 
a  railroad  or  other  transportation  company 
issues  receipts  or  bills  of  lading  in  this  state, 
the  common  carrier,  railroad  company  or 
transportation  company  issuing  such  bill  of 
lading  shall  be  liable  for  any  loss,  damage  or 
injury  to  mich  i^roperty  caused  by  its  negli- 
gence or  the  negligence  of  any  other  common 
carrier,  railroad  or  transportation  company 
to  which  such  property  may  be  delivered  or 
over  whose  line  such  prot»erty  may  pass,"  and 
held  the  Initial  railroad  company  liable  folr 
damages  to  a  shipper  of  cattle  which  occat- 
red  upon  another  line  of  railroad,  althon^ 
the  bill  of  lading  provided  the  initial  railroad 
should  be  exempted  from  all  liability  of  ev- 
ery kind  after  the  cattle  left  its  road.  And 
in  this  state  It  is  held  that,  while  the  com- 
mon carrier  may  limit  its  common-law  liabili- 
ty by  contract  it  -would  be  contrary  to  publio 
policy  to  allow  a  common  carrier  to  limit  its 
llablUty  for  a  lose  occaMoned  by  reason  «f 
its  gross  negligence  or  willful  mlscondact, 
and  that  snch  limitation  In  a  bill  of  lading 
would  be  void.  Chicago  &  NorUiweattm 
Railway  Co.  t.  Simob,  supra. 

In  United  States  t.  Joint  Tariff  Ass'n,  171 
U.  S.  671,  672,  19  Sup.  (3t  88  (48  L.  Ed.  209>. 
it  was  said:  "^otwiUistandlng  tlie  general 
liberty  of  contract  which  la  pbssessed  by  the 
citizen  under  the  Ckmstitution,  we  flild  tbclt 
there  are  many  kinds  of  contracts  which, 
while  not  In  themselves  Immoral  or  mala  In 
se,  may  yet  be  prohibited  by  the  legialatton 
of  the  states,  or;  In  <6trtaln  cases,  by  Con- 
gress." •  ' 

In  Gibboris  V.  Ogden,  9  Wfteat  1,  on  page 
196,  6  L.  Edi  28,  the  court  said!  "It  is  the 
power  to  regulate ;  that  Is,  to  prescribe  the 
rule  by  which  commerce  is  to  Be  governed. 
This  power,  Hke  all  others  vested  in  Coa- 
gresB,  Is  complete  In  Itself,  may  be'azerdaed 
to  its  utmost  extent,  and  acknowledige*  no 
limitations  other  than  are  prescribed  In'  the 
Constitution.  *  *  *  If,  as  has  always 
been  understood,  the  sovereignty  of  Okngress, 
though  limited  to  spedfled  Objects,  la  ple^ 
nary  as  to  those  obfects,-  the  power  over 
commerce  with  forei^  nations'  Imd  •monig 
the  several  states  Is  vested  in  CSoltgnss  «a 
absolutely  as  it  would  °b«  in  a  sini^e  govem- 
menlj  having  la  its  Constltatloo  tile  same  re- 
strictions on  the  exerdBO  of  the  power  aa 
are  found  In  the  Oenstltatlnn  ot  the  United 
States.'"     • 

We  are  Impressed  with  the  View  that  sec- 
tion 20  of  the  Repbiim  aM,  In  so  far  as  It 
makes  the  initial  common  carrier  respodsible 
for  the  safe  transportation  of  proper^  from 
the  point  of  Its  receipt  to>  the  point  of  Idc  de- 
livery and  prohibits  the  common  Carrier  from 
limiting-  such  llabiUty,  is'ta^vaUd  enaietmeiit, 
and'  that  the  tictel  wast  OJAmn-vn-la  Ot- 

Digitized  by  VjVJVJV  IC 


flL) 


T&Y  V.  SOUTHEKN  PAC.  00. 


909 


dining  to  faiatract  the  5tify  that  6aid  section 
of  the  stattite  was  unconatltiitioiial  and  void. 

Counsel  for  plaintiff  In  error  insist.  If  it 
Is  held  that  the  section  of  the  fnterstate 
commerce  act  hereinbefore  set  ont  is  a  ralid 
enactment,  that  then  the  mnnlcipal  coort  of 
Chicago  was  without  Jurisdiction  to  try  this 
case.  The  sections  of  the  interstate  com- 
merce act  relied  upon  to  confer  exclusive  Ju- 
risdiction upon  the  United  States  courts  are 
found  tn  the  original  act  of  18S7,  and  are 
numbered  8  and  9,  and  read  as  follows: 

"Sec.  9.  That  in  case  any  common  carrier, 
subject  to  the  provision^  of  this  act,  shall  do, 
cause  to  he  done  or  permit  to  be  done  any 
act,  matter  or  thing  in  this  act  prohibited  or 
declared  to  be  unlawful,  or  shall  omit  to  do 
any  act,  matter  or  thing  in  this  act  required 
to  be  done,  such  common  carrier  shall  be 
liable  to  the  person  or  persons  Injured  there- 
by for  the  full  amount  of  damages  sustained 
in  consequence  of  any  such  violation  of  the 
provisions  of  thla  act,  together  with  a  rea- 
sonable counsel  or  attorney's  fee,  to  be  fixed 
by  the  court  in  every  case  of  rocovery,  which 
attorney's  fee  shall  he  taxed  and  collected  as 
part  of  the  costs  in  the  case.  .  . 

"Sea  9.  That  any  person  or  persons  claim- 
ing to  be  damaged  by  any  common  carrier, 
subject  to  the  provfeions  of  thla  act,  may 
either  make  complaint  to  the  commisaiou  as 
hereinafter  provided  for,  or  may.  bring  suit 
In  his  or  their-  oiwn  behalf  for  the  recovery 
of  the  damages  for  which  such  common  car- 
rier may  be  liable  under  the  provisions  of 
'  this  act,  in  any  District  or  Circuit  Court  of 
the  United  States  of  competent  Jurisdiction, 
but  such  p^Bon  or  persons  shall  not  have  the 
right  to  pursue  both  of  said  remedies,  and 
must  in  each  case  elect  which  one  of  the  two 
methods  of  procedure  herein  provided  for  he 
or  they  will  adopt"    ,  , 

In  considering  the  question  'here  inv^ved, 
the  provision  of  section  22  of  the  act  which 
reads,  "nothing  in  this  act  contained  shall  In 
any  way  abridge  or  alter  the  lemedtes  now 
existing,  at  common  law  or  by  statute,  but 
the  provision  of  this  act  are  in  addition  to 
sacfa  remedies,"  must  not  be  lost  sight  of. 
Neither  must  the  provision  found  in  the  sec- 
tion, a.  construction  of  which  is  involved  In 
this  case,  be  overlooked,  which  reads,  "noth- 
ing in  this  section  shall  deprive  any  holder  of 
such  receipt  or  bill  of  lading  of  any  remedy 
or  ri{^t  of  action  which  he  has  under  exist- 
ing law."  As  we  have  heretofore  seen,  sec- 
tion 20  of  the  interstate  commerce  act,  in 
so  far  as  It  declares  that  the  carrier  receiv- 
ing property  for  transportation  to  a  point  in 
another  state  shall  be  liable  to  the  holder 
of  the  bill  of  lading  "for  any  loss,  damage 
or  Injury  to  such  property  caused  by  it,  or 
by  any  common  carrier,  railroad  or  trans- 
portation company  to  which  said  property 
may  be  delivered  or  over  whose  line  or  Unes 
sudi  property  may  pass,"  was  merely  de<;lar- 
atory  of  the  common  law,  and  that  the  portion 
of  the  seetioil  which  provides  that  "no  con- 


tract,  receipt,' rule «r  r^ulatlon  fAall  exempt 
such  common  carrier  •  •  *  from  the  lia- 
bility hereby  imposed,"  is  all  that  is  found 
in  the  sectl(m  ivhich  Is  derogatory  to  the 
common  law.  We  therefore  have  here  a  con- 
gressional enactment  which,  in  efCect,  de- 
clares that  the  common  law  shall  govern  all 
interstate  shlimients,  except  that  no  contract 
Shall  be  made  by  the  common  carrier  with 
the  shipper  which  shall  limit  the  liability  of 
the  carrier  to  lose,'  damage,  or  injury  accru- 
ing upon  its  own  line,  and  if  such  limitatibn 
is  Incdrpobated  in  the  bill  of  lading  It  shall 
be  void. 

We  have,  therefore.  In  the  case  at  bar,  a 
cau.%  of  action  based  upon  a  common-law 
liability,  and  the  only  effect  of  the  statute  Is 
to  deprive  the  plaintiff  In  error  of  a  defense 
which  it  would  otherwise  have  had  at  the 
common  law  but  for  the  statute.  There  Is, 
therefore,  no  niew  cause  of  action  created  by 
the  statute  in  favor  of  the  shipper;  but  Ills 
right  of  action  is  based  upon  a  statute  which 
Is  declaratory  of  the  common  law.  The 
right,  therefore,  of  the  defendants  In  error 
to  bring  their  action  in  the  courts  of  this 
state,  is  the  same  as  to  bring  their  action  up- 
on any  'other  common-law  action,  and  sudi 
right  Is  expressly  reserved  to  them  by  sec- 
tion 22  of  the  statute,  which  provides  that 
"nothing  in  this  act  contained  shall  In  any 
way  abridge  or  alter  tie  remedies  now  exist- 
ing at  common  law  or  by  statute,  but  the 
provisions  of  this  act  are  iu  addition  to  such 
remedies,"  and  by  the  very  section  of  the 
statute  Itself  which  is  under  consideration, 
which  section  provides  "that  nothing  in  this 
section  shall  deprive  any  holder  of  such  re- 
ceipt or  bill  of  lading  of  any  remedy  or  right 
of  action  which  he  has  under  existing  law." 
To  hold  as  we  are  asked  to  hold  by  the  plain- 
tiff In  error  would  be  to  hold  that  Congress 
had  given  the  Shipper  a  right  of  action 
against  the  initial  common  carrier  for  a  fail- 
ure to  deliver  safely  his  Shipment  at  its  des- 
tination. But  In  many  cases  no  court  had 
been  provided  in  which  the  shipper  could 
bring  his  cause  of  action,  as,  if  the  state 
courts  are  deprived  of  Jurisdiction  of  such 
actlmis,  no  suit  could  be  brought  to  enforce 
such  liability  in  favor  of  the  sMpper  unless 
the  loss,  damage;  or  Injury  to  the  shipper 
WAS  more  than  $2,000,  as  the  Jurisdiction  of 
the  United  States  courts  In  common-law  cas- 
es is  limited  to  cases  -whM«  the  amount  lo 
dispute,  exdusive  of  Interest  and  costs,  ex* 
ceeds  tlie  sum  of  $2,M0.  In  all  cases,  there- 
fore,, where  the-  amount  1n  dispute-  was  less 
than  $2,000,  the  shipper  would  be  remediless. 
'  The  question-  now  under  consideration  was 
bcsfore  the  United  States  Circuit  Court  for 
the  Western  District  of  Arkansas  in  the  ease 
of  Smeatzer  v.  St.  Loui6  ft  San  Franclsoo  Rail- 
road Co.  (C.  O.)  168  Fed.  420^  and  In  the  case 
of  Southern  Pacific  Co.  v.  Crenshaw  Bros.,' 
5  Oa.  App.  678,  63S.'B1.  866,'ln  each  of  which 
cases,  in  well-consldered  opinions,  the  con- 
elusion  was  reached  that  the  courts  of  the 

Digitized  by  VjVJVJV  IC 


910 


98  NORTHEASTESIN  B^PORTEB. 


(ID. 


several  Mates  have  jurisdiction  In  faror  of 
a  shipper,  and  against  a  common  carrier,  of 
a  cause  of  action  arising  nnder  section  20  of 
the  interstate  commerce  act,  as  amended  in 
1906.  In  the  Smeltzer  Case  it  was  held  that 
section  20  of  the  Interstate  commerce  act,  as 
amended  by  the  Hepburn  act,  which  requires 
the  initial  carrier,  on  receiving  an  interstate 
shipment,  to  give  a  throngh  bill  of  lading 
therefor,  and  gives  a  right  of  action  against 
the  carrier  issuing  It  for  any  loss  or  dam- 
age to  the  property  caused  by  such  carrier 
or  any  connecting  carrier,  does  not  limit  the 
Jurisdiction  of  such  an  action  to  the  federal 
courts,  and  where  the  amount  exceeds  $2,000 
such  courts  and  the  state  courts  have  concur- 
rent jurisdiction,  and  where  the  amount  in- 
volved is  less  a  state  court  alone  has  juris- 
diction. And  in  the  Crenshaw  Case,  that  a 
petition  which  sets  out  that  the  plaintifT  Is 
the  lawfal  holder  of  a  bill  of  lading  issued 
by  the  defendant  (a  common  carrier)  for  cer- 
tain property  to  be  transported  from  one 
state  to  another,  and  that  the  property  was 
found  to  be  damaged  upon  its  arrival  at  desti- 
nation, is  properly  Instituted  in  a  state  court, 
and  sets  out  a  valid  cause  of  action,  al- 
though the  copy  of  the  bill  of  lading  attach- 
ed as  an  exhibit  contains  certain  contractual 
items  which,  but  for  the  provisions  of  the 
federal  statute,  would  exempt  the  defendant 
from  liability  in  the  case.  The  reasoning  of 
the  opinion  filed  in  each  of  those '  cases  Is 
satisfactory,  and  convinces  us  that  the  mu 
nldpal  court  of  Chicago  had  jurisdiction  of 
the  subjject-matter  of  this  suit 

Finding  no  reversible  error  in  this  record 
the  judgment  of  the  municipal  court  of  Chi- 
cago will  be  affirmed. 

Judgment  affirmed. 

On  Petition  for  Behearlng. 

PBB  CURIAM.  The  plaintiff  in  error  has 
filed  a  petition  for  rehearing.  The  Supreme 
Court  of  the  United  States,  since  the  opinion 
in  this  case  was  filed,  has  decided  the  case 
of  Atlantic  Coast  Line  Railroad  Co.  v.  River- 
side Mills,  43  Ch.  Leg.  N.  177.  31  Sup.  Ct 
164,  56  L,  Ed.  — ,  and  sustained  the  con- 
stitutionality of  section  20  of  the  interstate 
commerce  act  as  amended.  It  is  said,  how- 
ever, that  that  court,  in  the  case  referred  to, 
did  not  determine  the  right  of  the  initial 
carrier  to  refuse  a  shipment  designed  for  a 
point  beyond  its  own  line,  nor  its  right  to  re- 
fuse to  make  a  through  route  or  Joint  rate, 
where  snch  route  or  rate  would  involve  the 
continuation  of  the  transportation  over  inde- 
pendent lines,  which  is  true,  as  that  question 
was  expressly  reserved,  and  this  case  is 
sought  to  be  brought  within  the  scope  of  the 
question  thus  reserved.  We  do  not  think 
this  can  be  done.  While  the  shippers  In  this 
case  designated  the  several  lines  of  railroad 
between  Holllster  and  Chicago  over  which 
they  wished  their  fruit  carried,  the  plaintiff 


In  error  did  not  refuse  the  shipment  by  rea> 
son  of  such  designation,  but  voluntarily  re- 
ceived and  billed  the  same  oyer  the  designat- 
ed lines  of  railroads,  which  brings  the  ship- 
ment squarely  within  the  language  of  the 
Supreme  Court  of  the  United  States  In  the 
Riverside  Case.  The  shipment  was  ▼clou* 
tarily  received  for  transportation  over  tb* 
route  designated  by  the  shippers,  and,  noth- 
ing  to  the  contrary  appearing,  the  presump- 
tion is  that  the  routing  was  over  lines  with 
which  the  plaintiff  in  error  theretofore  had 
made  its  own  arrangement  and  rate.  From 
a  re-examlnatlon  of  the  original  briefs  and 
the  petition  for  rehearing.  In  the  light  of  the 
recent  decision  of  the  Supreme  Court  of  the 
United  States,  we  are  constrained  to  adhere 
to  the  conclusion  which  we  reached  when 
the  case  was  originally  considered.  The  pe- 
tition for  rehearing  will  therefore  be  denied. 
Rehearing  denied. 


(MS  in.  2M.) 

SOUTH  PARK  COM'RS  v.  MONTGOMERT 
WARD  &  CO.  et  al. 

SABfE  V.  S.  KARPEN  &  BROS,  et  al. 

(Supreme  Court  of  Illinois.    Dec  21, 1910i    Re- 
hearing Denied  Feb.  8,  1911.) 

1.  Words  and  Phrases— "Park." 

In  the  .common  nnderstanding,  a  "park"  to 
a  piece  of  ground  in  or  near  a  city  or  town  for 
ornament  and  as  a  place  for  the  resort  of  the 

J>ublic  for  recreation  and  amusement,  and  it 
s  usually  laid  off  in  wallcs,  drives,  and  recrea- 
tion grounds. 

[E)d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6»  p.  6176 ;   vol.  8,  pw  7745.] 

2.  Emirxrt   Dokain    (|   1*)  —  NATtni   or 
Right. 

The  right  of  eminent  domain  is  an  inher- 
ent power  of  the  lovereign  to  appropriate  pri- 
vate property  to  the  pnblic  use  existing  inde- 
pendently of  written  ConBtitutionB  or  statutoiy 
laws  thongh  regulated  by  appropriate  legisla- 
tion, and  limited  <mly  by  toe  eonstitnuonal 
provision  for  compensation  extending  to  every 
kind  of  property. 

[lid.  Note.— For  other  cases,  see  Eminent  Do- 
main, Gent.  Dig.  Ii  1,  2 ;    Dec.  Dig.  |  1.* 

FV>r  other  definitions,  see  Words  and  PhraaeSL 
vol.  8,  pp.  2362-2366:   voL  8,  p.  7649.] 

S.  ExnrERT  Dovaiit  (|  67*)— QmcsnoHB  or 

Necessity  and  Pbofriett. 

Questions  of  the  necessity  and  propriety 
of  the  exercise  of  the  right  of  eminent  domain 
are  legislative  and  not  judicial. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Gent.  Dig.  fl  165,  167;  Dec.  Dig.  | 
67.»] 

4.  Eminent  Domain  (i  67*)  —  Public  Use  — 
Dbtebkination  or  Question  bt  Goubt. 
in  exercising  the  right  of  emment  domain, 
the  Legislature  is  restricted  by  the  requirements 
that  the  use  shall  be  public  and  lawful,  and 
not  abused  to.  the  injnrv  of  well-t«eognlsed  pri- 
vate rights,  and  its  actions  in  snch  respect  are 
subject  to  court  review. 

[Ed.  Note.— For  other  cases,  see  Emhient  Do- 
main, Cent.  Dig.  ig  165,  167;  Dec.  Dig.  | 
67.*] 
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5.  DEMOAiSroir  ({  64*>— Effect— Uot  of  Pbop- 

EKTT. 

Wtiere  an  owner  dedicates  land  to  the  pub- 
lic for  a  particular  use,  specifying  the  use  and 
imposing  restrictions,  If  the  dedication  is  ac- 
cepted, the  land  cannot  ^e  applied  to  any  other 
OM  or  the  restrictions  disregarded. 

[Bd.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  S8  107-111 ;  Dec.  Dig.  {  64.*] 

6.  Judgment  (8  713*)— Res  Judicata. 

The  doctrine  of  res  judicata  extends  not 
only  to  every  matter  that  was  actnally  deter- 
mined in  the  former  suit,  bat  to  every  matter 
that  might  have  been  raised  and  determined 
in  it. 

[Ed.  Note. — ^For  other  cases,  see  Judgment, 
Cent.  Dig.  S$  1234r-1241 ;    Dec.  Dig.  §  7IS.»] 

7.  Bminbnt  Dohaibt  (|  74*)— Condemnation 
— consequentiai,  damages. 

If  injury  results  to  property  not  actnally 
taken  for  a  public  use  by  condemnation,  the 
owner  has  no  right  to  have  his  property  con- 
demned and  his  consequential  damages  paid  be- 
fore entry  can  be  made  npon  the  property 
sought  to  be  taken. 

fE!d.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §|  188-187;   Dec.  Dig.  §  74.*] 

8.  Judgment  (§  713*)— Rea  Judicata. 

Where  the  owner  of  property  abutting  on 
a  public  park  sued  to  enjoin  threatened  erec- 
tion of  a  building  therein  by  the  city  in  viola- 
tion of  the  terms  of  the  dedication,  if  he  bad 
no  right  to  an  injunction  except  a  limited  one, 
until  his  damages  could  be  ascertained  in  con- 
demnation proceedings  and  paid,  it  was  the  duty 
ot  defendants  to  present  the  question  and  claim 
their  rights,  and  where  they  failed  to  do  so,  and 
the  injunction  was  made  perpetual,  and  it  was 
held  that  the  Legislature  could  not  authorize 
construction  of  buildings  in  the  park,  the  judg- 
ment was  res  judicata  in  a  subsequent  suit  seek- 
ing to  condemn  the  property  right  of  abutting 
owner  in  the  restriction  of  the  use  of  the  park, 
so  that  structures  might  be  erected  therein. 

[Ed.  Note. — ^For  other  cases,  see  Judgment, 
Cent.  Dig.  f§  1234-1^1:    Dec.  Dig.  J  713.*] 

Dunn,  Hand,  and  Carter,  JJ.,  dissenting. 

Appeal  from  Superior  Conrt,  Cook  Coun- 
ty;   WUllam  H.  McSurely,  Judge. 

Actions  by  the  South  Park  Commissioners 
against  Montgomery  Ward  &  Co.  and  others, 
and  by  the  same  against  S.  Karpen  ft  Bros. 
and  others.  Judgments  of  dismissal,  and 
plalntur  appeals.    Affirmed. 

Tolman,  Redfleld  ft  Sexton  (John  P.  Wil- 
son, Edgar  Bronson  Tolman,  Leonard  A. 
Busby,  and  John  Barton  Payne,  of  counsel), 
for  appellant.  George  P.  Merrick  and  El- 
brldge  Hanecy,  for  appellees  Montgomery 
Ward  ft  Co.  and  others.  Mayer,  Meyer,  Aus- 
trian &  Piatt  (Levy  Mayer,  of  counsel),  for 
appellees  S.  Karpen  ft  Bros,  and  others. 

CARTWRIQHT,  J.  The  appellant,  the 
South  Park  Ommlssloners,  a  municipal  cor- 
poration having  charge  and  control  of  Qrant 
Park,  In  the  city  of  Chicago,  appealed  from, 
four  Jfadgmenta  of  the  superior  court  of  Cook 
county  dismissing  its  petitions  for  the  con- 
demnation of  the  rights  and  easements  to 
have  the  park  kept  free  from  buildings,  and 
to  preserve  It  for  the  purposes  of  the  original 
dedications  which  the  petitions  alleged  were 


vested  In  Montgomery  Ward  and  others,  as 
owners  of  lots  in  Ft.  Dearborn  addition,  and 
S.  Karpen  ft  Bros,  and  Levy  Mayer,  as  own- 
ers of  lots  in  Fractional  Section  16  addition 
tti  Chicago,  opposite  the  park,  and,  inasmuch 
as  a  material  question  in  all  the  cases  ia  the 
same,  ttiey  have  been  heard  together.  They 
bring  up  again  the  question  of  the  right  to 
erect  buildings  in  the  park,  which  was  ad- 
judicated as  between  the  city  and  Montgom- 
ery Ward  in  (3Ity  of  Chicago  v.  Ward,  169 
111.  392,  4&  N.  E.  927,  88  L.  R.  A.  849,  61 
Am.  St  Rep.  185,  as  between  commlBsioners 
of  the  state  and  Ward  In  Bliss  v.  Ward,  198 
111.  104,  64  N.  B.  705,  and  as  between  Ward 
and  the  appellant  and  the  Field  Museum  In 
Ward  T.  Field  Museum,  241  111.  496,  89  N. 
E.  731.  Two  of  the  petitions  prayed  for  the 
ascertainment  of  the  compensation  to  be  paid 
to  the  owners  of  lots  for  the  rights  and  ease- 
ments, interests,  and  property  to  be  taken 
by  the  erection  and  maintenance  of  the  Field 
Museum  of  Natural  History  in  the  park,  and 
two  contained  like  prayers  for  the  ascer- 
tainment of  the  compensation  to  be  paid  for 
the  same  rights  to  be  taken  by  the  erection 
and  maintenance  of  the  Crerar  Library  In 
the  park.  They  were  filed  in  pursuance  of 
the  provisions  of  the  Acts  of  1903  (Laws  1903, 
p.  263),  i)ermittlng  the  location  of  this  muse^ 
urn  and  public  libraries  in  the  park.  The  act 
of  1908,  which  was  under  consideration  In 
Ward  V.  Field  Museum,  supra,  authorizing 
park  commissioners  to  permit  the  directors 
or  trustees  of  a  museum  at  that  time  located 
in  a  public  park  to  erect  and  maintain  such 
museum  within  any  public  park  under  the 
control  or  supervision  of  such  park  commis- 
sioners, also  provided  that  if  any  owner  or 
owners  of  any  lands  or  lots  abutting  or 
fronting  on  such  public  park  had  any  private 
right,  easement,  interest,  or  property  in  such 
park  which  would  be  interfered  wltii  by  the 
erection  and  maintenance  of  such  museum,  or 
any  right  to  have  the  park  remain  open  or 
vacant  and  free  from  buildings,  the  author- 
ities iiavlng  control  of  the  park  might  con- 
demn the  same  under  the  act  proTlding  for 
the  exercise  of  the  right  of  eminent  domain. 
Laws  1903,  p.  268.  There  was  a  similar  pro- 
vision In  the  act  of  1908  authorizing  park 
commissioners  to  permit  any  free  public  li- 
brary to  be  erected  in  any  public  park  under 
their  controL  Laws  1003,  p.  262.  On  Jan- 
uary 5,  1910,  the  petitioner  passed  an  ordi- 
nance for  acquiring, .  by  condemnation,  all 
rights  and  easements  In  the  park  requisite 
for  the  construction  of  the  museum,  which 
was  to  occupy  a  space  1,300  feet  long  north 
and  south  and  800  feet  wide  from  east  to 
west,  and  another  ordinance  for  condemning 
such  easements  for  the  construction  and 
maintenance  of  the  John  Crerar  Library  in 
the  park,  between  Madison  and  Monroe 
streets  extended  east.   The  defendants,  dalm- 
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ing  tbat  the  petitioner  bad  no  lawfvl  rlgbt 
to  permit  the  erection  pt  bnUdings  In  the 
park,  filed  their  motioiui  to  dismiss  the  peti- 
tions; denying  that  the  proposed  uses  were 
public  in  their  nature;  alleging  that  the  acts 
of  the  Legislature  under  which  the  proceed- 
ings were  instituted  were  In  conflict  with'  the 
Constitution  and  therefore  Told  (and  partic- 
ularly that  the  act  In  regard  to  the  museum 
was  unconstitutional  as  applying  only  to  the 
Field  Museum,  and  granting  to  a  private  cor- 
poration an  exclusive  privilege  or  franchise), 
and  that  the  prior  judgments  against  the  pe- 
titioner, or  those  represented  by  it  and  with 
whom  It  was  In  privity,  were  final  adjudica- 
tions against  the  right  to  disregard  the  r( 
strictions  of  the  original  dedications.  The 
court  sustained  the  motions  and  dismissed 
the  petitions.  Inasmuch  as  a  determination 
of  the  question  whether  the  Legislature  could 
authorize  the  erection  of  buildings  in  Grant 
Parle  contrary  to  the  terms  of  the  dedications 
of  the  property  for  p&ik  purposes  will  dls-. 
pose  of  the  cases,  other  questions  will  not  be 
considered. 

The  Field  Museum  is  a  private  corpora- 
tion, and  the  act  authorising  the  erection  of 
Its  building  In  the  park,  which  limited  the 
privilege  to  museums  located  in  a  public  park 
on  the  1st  day  of  July,  1903,  was  Intended  to 
apply,  and  as  a  matter  of  fact  did  apply,  only 
to  that  corporation.  The  superior  court  was 
of  the  opinion  that  the  act  was  in  violation 
of  the  Constitution,  as  granting  an  exclusive 
privilege  to  the  corporation,  but  if  the  Legis- 
lature could  not  by  any  act  authorize  the 
erection  of  a  building  In  the  park,  any  ques- 
tion of  a  special  privilege  Is  not  material. 
There  are  also  questions  as  to  the  nature  and 
limits  of  public  uses,  and  In  Ward  v.  Field 
Museum,  supra,  a  great  deal  of  evidence  was 
taken  to  prove  that  such  buildings  as  muse- 
ums were  situated  in  various  public  grounds 
called  parks,  In  different  parts  of  the  world. 
We  declined  to  consider  that  question,  and 
said  that  questions  concerning  the  proper 
uses  of  public  parks  and  what  buildings  had 
been  erected  in  other  parks  were  not  Involv- 
ed In  that  case.  In  the  common  understand- 
ing, a  park,  in  this  country,  is  a  piece  of 
ground  in  or  near  a  dty  or  town  for  orna- 
ment, and  as  a  place  for  the  resort  of  the 
public  for  recfeation  and  amusement,  and  It 
Is  usually  laid  out  in  walks,  drives,  and  rec- 
reation grounds.  VUlage  of  Riverside  v. 
MacLaln,  210  lU.  308,  71  N.  B.  408,  66  L.  R. 
A.  288,  102  Am.  St  Rep.  164;  Webster's 
Diet;  29  Cyc.  1684;  21  Am.  &  Eng.  Eney.  of 
Law  (2d  Ed.)  1066.  Whether  a  public  library 
which  is  not  for  amusement  or  recreation  but 
for  educational  purposes,  or  a  musetun  main- 
tained mainly  for  scientific  investigation  and 
Instruction  in  geology,  ethnology,  and  other 
Undred  sciences,  and  In  which  entertaiimieut 
and  amusement  Is  only  incidental.  Is  a  legit- 
imate part  of  a  park  might  be  proper  ques- 
tions tor  consideration  In  some  cases ;  bat  If 


the  only  right  wbldi  the  defendants  have 
consists  of  easements,  in  connection  with 
their  property,  of  an  unobstructed  view,  and 
such  easements  can  be  taken  from  them  by 
condemnation,  it  Is  not  material  to  them 
what  the  uses  of  the  building  are.  If  build- 
ings should  be  erect»l  not  proper  in  a  public 
park,  and  therefore  a  public  nuisance,  they 
might  be  abated  at  the  suit  of  any  one  ag- 
grieved, but  the  material  question  In  these 
cases  Is  the  right  to  erect  any  sort  of  build- 
ing In  the  park. 

The  right  of  eminent  domain  is  an  inber- 
ent  attribute  of  sovereignty,  existing  Inde- 
pendently of  written  (institutions  or  statu- 
tory laws,  although  It  Is  regulated  by  appro- 
priate legislation.  It  is  the  power  of  the 
sovereign  to  appropriate  private  property  to 
the  public  use,  limited  only  by  the  constitu- 
tional provision  for  compensation.  It  ex- 
tends to  every  Idnd  of  property,  including 
not  only  that  which  Is  tangible,  but  all  rights 
and  Interests  of  any  Idnd,  Including  ease- 
ments. Johnson  v.  Jollet  &  Chicago  Rail- 
road Co.,  23  lU.  202 ;  Metropolitan  City  Rail- 
way Co.  V.  Chicago  West  Dlvisloh  Railway 
Co.,  87  m.  317;  gboll  v.  German  Coal  Co., 
118  III.  421,  10  N.  E.  199,  69  Am.  Rep.  379. 
Questions  of  the  necessity  and  propriety  of 
the  exercise  of  the  right  are  legislative  and 
not  Judicial.  Chicago,  Rock  Island  &  Pacific 
Railroad  Co.  v.  Town  of  Lake,  71  HI.  333; 
Pittsburgh,  Ft.  Wayne  &  Chicago  Railway 
Ck).  v.  Sanitary  District,  218  HI.  286,  76  N. 
E.  892,  2  L.  R.  A.  (N.  8.)  226.  But  the  power 
is  not  unrestricted  and  without  bounds.  The 
Legislature  are  restricted  by  the  require- 
ment that  the  use  shall  be  public  and  lawful, 
and  the  power  cannot  be  abused  to  the  In- 
Jury  of  well-recognized  private  rights.  The 
Legislature  cannot  authorize  the  taking  of 
the  property  of  the  citizen  for  Illegal  uses, 
and  the  courts  are  not  without  power  to 
determine  that  qnettlon.  A  use  might  be 
public.  In  the  broadest  sense,  as  being  open 
to  all  alike  upon  the  same  terms  and  condi- 
tions, and  the  right  of  the  public  to  use  and 
enjoy  the  property  taken  from  the  citizen 
be  an  absolute  right  and  not  a  mere  favor, 
and  yet  the  use  be  against  public  policy  be- 
cause destructive  of  the  health,  morals  and 
welfare  of  society,  or  subversive  of  natural 
or  constitutional  right.  The  courts  have  a 
right  to  determine  such  questions,  and  may 
decide  whether  the  use  to  which  It  is  sought 
to  appropriate  the  property  is  a  public  use; 
whether  such  use  or  purpose  would  Justify 
the  exercise  of  the  compulsory  taking  of  pri- 
vate property  under  the  statute  and  Constitu- 
tion; and,  where  the  power  Is  attempted  to 
be  exercised  by  a  corporation,  whether  the 
power  has  been  delegated  to  the  corporation 
by  the  Legislature,  and  whether  the  uses  and 
purposes  for  which  the  power  is  sought  to 
be  exercised  fall  within  the  legisatlve  grant 
of  powers.  Chicago,  Rock  Island  &  Pacific 
Railroad  Cio.  v.  Town  of  Lake.'Biipra;  South 
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CMcago.  Bftllroad  Co.  v.  Dlx,  109  IIL  237; 
Chicago  &  Eastern  Illinois  Ballroad  Co.  t. 
WUtse,  116  lU.  449,  6  N.  a  49;  PlttsbHrgh, 
Ft  Wayne  &  Chicago  Railway  Co.  t.  Sani- 
tary District,  Bvpm  County  of  Mercer  v. 
Wolff,  237  111.  74,  86  N.  B.  708.  Accord- 
ingly, a  railroad  company  Invested  with 
power  to  exercise  the  right  of  eminent  do- 
main, trot  having  no  right  to  locate  its  road 
on  a  particolar  piece  of  property,  has  not 
bees  permitted  by  the  courts  to  exercise 
Buch  right  for  the  purpose  of  apprc^rlatlng 
that  property  to  Its  use.  Lake  Shore  ft  Mich- 
igan Southern  Railway  Co.  v.  Baltimore  & 
Ohio  &  Chicago  Railroad  Co.,  148  lU.  272, 
37  N.  B.  91;  Chicago,  Burlington  &  Qulncy 
Railroad  Co.  v.  City  of  Chicago,  149  111.  457, 
37  N.  E.  78;  Cairo,  Vlncennes  &  Chicago 
Railway  Co.  y.  Woodyard,  226  111.  331,  80 
N.  B.  882.  The  ground  of~  those  decisions 
was  that  there  was  no  power  to  appropriate 
the  particular  property  to  the  contemplated 
use.  If  the  Legislature  bad  no  power  to 
change  the  uses  of  Orant  Park,  and  to  dis- 
regard the  terms  of  the  dedications  by  au- 
thorizing the  erection  and  nutlntenance  of 
balldings  in  the  park,  there  could  be  no 
condemnation  of  the  rights  of  the  defendant 
that  the  park  should  be  kept  free  from 
buildings,  whatever  the  nature  of  such  rights 
might  be.  It  is  not  thought  that  the  state 
can  divest  itself  of  the  right  of  eminent  do- 
main to  take  private  property  for  public 
use;  but  the  settled  law  of  this  state  Is 
that  if  the 'owner  of  private  property  offers 
to  donate  it  to  the  public  for  a  specified 
public  use,  and  the  offer  Is  accepted,  and  the 
property  devoted  to  such  use,  the  state  can- 
not change  the  use  and  apply  the  property 
to  some  other  use  inconsistent  with  the  ded- 
ication. Grant  Park  Is  already  devoted  to 
a  public  use,  and  the  only  question  to  be  de- 
cided is  whether  that  use  can  be  changed. 

Disregarding,  for  the  present,  the  question 
of  res  Judicata,  the  general  question  wheth- 
er property  dedicated  to  a  particular  public 
use  can  be  diverted  to  a  different  use  has 
been  before  this  court  in  a  number  of  cases, 
and  with  uniform  results.  In  the  early  case 
of  City  of  Alton  .v.  Illinois  Transportation 
Co..  12  111.  88,  52  Am.  Dec.  479,  certain  lands 
lying  between  Front  street  and  the  Missis- 
sippi river,  In  the  town  of  Alton,  had  been 
dedicated  to  the  public  as  a  public  landing 
place,  and  the  court  declared  the  doctrine 
that,  whatever  title  to  the  same  might  be 
vested  in  the  city  of  Alton,  the  city  had  not 
the  unqualified  control  and  disposition  of 
them;  that  they  were  dedicated  to  the  pub- 
lic for  particular  purposes,  and  only  for 
such  purposes  could  they  be  rightfully  used, 
and  that  for  those  purposes  alone  the  city 
might  Improve  and  control  them. 

In  Caty  of  Jacksonville  v.  Jacksonville 
Railway  Co.,  67  10.  540,  land  had  been  ded- 
icated for  a  public  square,  and  by  an  act 
of  the  Legislature  the  railway  company  was 
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authorized  to  construct  and  <K>erate  its  rail- 
way over  and  across  any  public  grounds  and 
squares  within  the  town.  The  railway  com- 
pany attempted  to  exercise  the  power  so  giv- 
en by  the  Legislature,  but  was  perpetually 
enjoined  from  all  attempts  to  do  so.  This 
court  held  that  a  power  could  not  exist  in 
the  Legislature  to  divert  property  from  the 
purpose  for  which  it  was  donated;  that  the 
donation  in  that  case  was  made  for  a  cer- 
tain specific  and  defined  purpose;  that  It 
must  be  preserved,  or  the  land  must  revert 
te  the  original  proprietors;  and  that  a  court 
of  equity  would  enforce  the  execution  of  the 
trust,  either  upon  the  application  of  the 
owners  of  lots  abutting  upon  the  square  or 
of  the  city.  Under  the  law  as  there  declared, 
if  the  Legislature  should,  contrary  to  the  ex- 
pressed terms  on  which  the  public  grounds 
in  Ft  Dearborn  addition  were  dedicated, 
appropriate  the  same  to  inconsistent  uses, 
the  lands  would  revert  to  the  United  States, 
the  original  dedicator,  and  lands  of  incal- 
culable value  might  be  lost  to  the  public. 

The  question  in  United  States  v.  Illinois 
Central  RaUroad  Co.,  154  U.  S.  225,  14  Sup. 
Ct  1016,  38  L.  Ed.  971,  was  whether  the  Unit- 
ed States,  as  grantor  of  the  public  grounds 
In  Ft  Dearborn  addition,  retained  such  an 
interest  therein  as  entitled  them  to  control 
and  regulate  the  execution  of  the  trusts  cre- 
ated in  the  dedication,  and  it  was  held  that 
they  did  not  but  there  was  no  Intimation 
that  there  was  not  a  possibility  of  reverter 
upon  a  violation  of  the  condition  of  the  ded- 
ication. 

In  Village  of  Prlneeville  v.  Auten,  77  111. 
325,  the  village  board  of  trustees  attempted 
to  locate  a  town  hall  on  a  public  square. 
Although  the  plat  did  not  indicate  the  man- 
ner in  which  the  public  might  enjoy  the  ded- 
ication, the  intention  of  the  dedicators  was 
proved  by  their  oral  declarations,  and  it  was 
held  that  the  village  trustees  had  no  au- 
thority to  appropriate  the  square,  in  whole 
or  in  part  as  a  site  for  buildings  against 
the  wishes  of  any  citizen  interested. 

In  Village  of  Riverside  v.  MacLain,  supra, 
where  a  tract  in  the  village  of  Riverside  had 
been  dedicated  as  a  public  park,  and  the 
proprietors  exhibited  maps  and  plats  show- 
ing such  dedictCtion  in  the  sale  of  lots,  the 
village,  having  power  to  lay  out  streets,  at- 
tempted to  lay  one  across  the  park.  The 
park-  was  a  small  one,  set  vrith  trees  and 
bushes,  and  the  proposal  was  to  put  a  road- 
way through  It  at  an  elevation  of  five  feet 
cutting  the  park  In  two  and  destroying  its 
usefulneas  as  a  park.  It  was  not  permitted, 
although  there  was  no  express  prohibition 
in  the  dedication.  The  court  pointed  out 
the  dlstinq;tlon  between  cases  where  property 
Is  dedicated  to  public  uses  without  restric- 
tion or  has  been  established  under  statutory 
provisions,  and  cases  where  the  dedication 
is  restricted  to  particular  puriioses  by  the 
original  owner  and  the  dedlcatton  Is  accepts 
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ed.  Presumably  the  dedicator  would  not 
make  the  donation  to  the  public  except  upon 
terms  and  conditions  which  he  specifies,  and 
the  public  authorities  having  their  election  to 
accept  or  reject  the  donation,  are  bound,  if 
they  accept  It,  to  apply  the  property  to  the 
declared  use.  It  was  held  that  the  village, 
under  its  authority  to  lay  out  streets,  could 
not  lay  out  a  street  across  the  park.  It  is 
only  where  property  is  dedicated  generally, 
without  restriction,  to  the  use  of  the  public 
that  It  may  be  applied  to  such  uses  as  the 
public  may  desire.  Chicago,  Rock  Island  & 
Pacific  Railroad  Co.  v.  City  of  Joliet,  T9 
111.  25. 

These  cases  settle  the  law  of  this  state  to 
be  that  an  owner  making  a  donation  of  his 
land  to  the  public  for  a  particular  use  has  a 
right  to  specify  the  use  and  impose  restric- 
tions, and,  if  the  dedication  is  accepted,  the 
land  cannot  be  applied  to  any  other  use  or 
the  restrictions  disregarded.  Where  a  pro- 
prietor BubdiTldes  bis  land  and  sells  lots 
with  a  dedication  of  a  portion  for  the  com- 
mon tiae  of  the  owners  of  lots,  such  portion 
la  not  a  park  nor  public  property,  nor  ex- 
empt from  taxation  (McCtaesney  v.  People, 
99  III.  216),  and  a  case  like  United  States  v. 
Certain  Lands  (C.  C.)  112  Fed.  622,  has  no 
relation  to  the  question  here  Involved. 
There  is  in  such  a  dedication  no  acceptance 
by  the  public  for  a  specified  use.  In  that 
case  it  was  held  that  the  erection  and  use  of 
a  fortification  for  coast  defense  which  did 
not  directly  encroach  upon  private  property 
was  not  a  taking  of  property  requiring  com- 
pensation, and  the  claims  were  dismissed  ex- 
cept as  to  a  right  to  go  upon  and  pass  over 
a  certain  lot  which  was  taken.  The  police 
power,  which  is  not  exercised  through  the 
right  of  eminent  domain,  is  not  Involved  in 
this  controversy. 

The  question  has  also  been  finally  adjudl' 
cated  with  respect  to  this  particular  parte 
and  between  the  same  parties  concerned  In 
this  litigation.  In  1890  Montgomery  Ward 
filed  his  bill  in  the  superior  court  of  Cook 
county  to  enjoin  threatened  violations  of  the 
terms  of  the  dedications  by  the  city,  a  local 
governmental  agency  of  the  state,  and  a 
final  decree  was  entered  restraining  the  dty 
from  erecting  or  causing  to  be  erected,  any 
building  or  structure  .upon  the  premises  de- 
scribed in  the  bill,  extending  from  Randolph 
street  to  Park  Row,  with  certain  exceptions, 
and  that  decree  was  affirmed  In  City  of 
Chicago  V.  Ward,  169  111.  392,  48  N.  B. 
927,  38  L.  R.  A.  849,  61  Am.  St  Rep^  186. 
It  is  urged  against  the  application  of  the 
doctrine  of  res  judicata  that  the  question 
of  the  right  to  erect  buUdlngs  in  the  park 
upon  ascertaining  the  compensation  to  be 
paid  to  Ward  was  not  considered  or  decided 
in  that  case  or  the  subsequent  cases.  That 
is  true,  but  the  basic  question  whether  the 
Legislature  could  authorize  the  construction 
of  buildings  in  the  parte,  which  lies  at  the 
foundation  of  the  right  to  condemn,  was  de- 


termined. If  the  Legislature  had  no  right 
to  erect  the  buildings,  which  are  now  alleged 
to  be  a  public  use,  they  could  not  provide 
for  taking  the  right  of  any  person  or  ap- 
propriating his  property  for  such  use.  To 
say  that  having  acquired  the  right  to  as- 
certain and  pay  the  damage  to  the  property 
of  Ward  gives  the  right  to  change  the  use 
and  violate  the  restriction  wMch  did  not 
before  exist  would  be  reasoning  backward. 
A  superstructure  does  not  support  the  foun- 
dation, and  a  lawful  public  use  lies  at  the 
very  foundation  of  the  right  to  appropriate 
property  or  property  rights.  Moreover,  the 
existence  of  an  act  authorizing  a  proceeding 
to  condemn  was  immaterial.  'If  it  were  con- 
ceded that  Ward  merely  had  a  property 
right  In  the  nature  of  an  easement,  which 
could  be  taken  by  process  of  condemnation, 
he  could  not  have  had  an  Injunction  against 
the  erection  of  buildings  in  the  park.  Ward 
did  not  own  or  claim  to  own  the  fee  in  the 
park  or  any  part  of  it,  and  if  injury  re- 
sults to  property  not  actually  taken  for  a 
public  use,  the  owner  has  no  right  to  have 
Ills  property  condemned,  but  is  left  to  his 
action  at  law.  The  Constitution  forbids  tak- 
ing or  damaging  property  for  the  public  use 
without  just  compensation,  but  if  no  portion 
of  a  lot  or  tract  of  land  is  taken  for  the 
public  use,  the  owner  is  not  entitled  to  have 
proceedings  instituted  to  'asdertain  what 
damages  his  property  will  sustain.  An'  abut- 
ting owner  has  rights  in  a  street  for  ingress 
and  egress  and  easements  of  light  and  air, 
but  the  public  authorities  are  not  bound  to 
stop  and  litigate  with  him  the  question  of 
his  damages  nor  institute  a  proceeding  for 
condemnation.  Penn  Mutual  Life  Ins.  Co. 
V.  Helss,  141  111.  85,  31  N.  E.  138,  33  Am. 
St  Rep.  273 ;  Stetson  v.  Chicago  &  Bvanston 
Railroad  Co.,  76  111.  74;  Peoria  ft  Rock  Is- 
land Railway  Oo.  ▼.  Schertz,  84  111.  136; 
County  of  Morcer  t.  Wolff,  supra.  In  the 
case  last  cited  it  was  said:  "But  when  no 
part  of  the  land  of  an  abutting  owner  is 
taken,  the  Constitution  does  not  require  the 
ascertainment  and  payment  of  his  conse- 
quential damages  before  entry  can  be  made 
upon  adjoining  property."  Rlgney  liad  rights 
in  a  street  which  were  interfered  with  by 
the  construction  of  a  viaduct  cutting  off  ac- 
cess from  his  house  and  lot  to  an  intersect- 
ed street  except  by  means  of  stairs,  and  he 
was  permitted  to  recover  damages  for  the 
injury  to  his  property  (Rlgney  v.  City  ot 
Chicago,  102  111.  64),  but  he  could  not  have 
had  an  Injunction  against  the  construction 
of  the  viaduct  So,  also,  the  dty  interfered 
with  the  Ingress  and  egress  to  tlie  property 
of  Jackson  by  changing  the  grade  of  the 
street  in  tbe  construction  of  a  subway  under 
a  track  elevation  ordinance,  and  he  was  per- 
mitted to  recover  his  damages,  but  could  not 
have  had  an  injunction.  City  of  Chicago  v. 
Jackson,  196  111.  496,  63  N.  BL  1013,  U35. 
In  the  second  case.  Bliss  v.  Ward,  198  111. 
104.  64  N.  a  705.  U^gl^^i^^^gf^r- 
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taken  to  antborlze  ttie  construction  of  an  ar- 
mory and  parade  grounds  In  the  park,  so 
that  tile  Legislature  had  made  a  direct  at- 
tempt to  change  the  use  and  disregard  the 
restriction,  but  It  was  held  that  the  Legis- 
lature did  not  have  such  power.  If  the  in- 
Jury  to  Ward  consisted  merely  In  damages 
to  his  property,  and  his  only  right  was  to 
have  comi>enBatlon  for  snch  damages,  the 
commissioners  of  the  state  would  never 
have  been  enjoined  from  building  the  ar- 
mory. The  act  of  1861,  amending  the  charter 
of  the  city  of  Chicago  (Priv.  Laws  1861,  p. 
130),  did  not  give  a  right  to  an  injunction, 
except  to  prevent  violations  of  section  64 
and  a  certain  ordinance  forbidding  encroach- 
ments by  any  railroad  company  on  the  land 
between  Michigan  avenue  and  the  Illinois 
Central  Railroad.  Ward  acquired  no  right 
by  that  act  to  enjoin  the  building  of  the 
armory  or  Field  Museum.  When  the  last 
case  (Ward  ▼.  Field  Museum,  supra),  was  in- 
stituted, the  act  providing  for  condemnation 
of  his  rights  bad  l>een  passed,  and,  if  the 
fact  was  of  any  Importance,  it  was  the  duty 
of  the  appellant  and  the  Field  Museum  to 
■et  It  up  and  dalm  such  rights  as  it  gave 
them.  In  fact.  It  was  set  up  by  answer  and 
cross-bill,  and  if  the  act  was  valid  and  the 
Legislature  liad  power  to  clumge  the  use  by 
compensating  W^rd  for  the  depreciation  of 
his  property,  there  coald  have  Iwen  no  In- 
junction, except  one  restraining  the  erection 
of  the  building,  lutil  Iiis  compensation  should 
be  ascertained  and  paid.  The  doctrine  of  res 
Judicata  extends  not  only  to  every  matter 
that  was  actually  determined  in  the  former 
rait,  but  to  every  other  matter  which  might 
have  been  raised  and  determined  in  It.  Rog- 
ers V.  Hlgglna,  B7  Hi.  244;  Harmon  v.  Audi- 
tor of  Public  Account^  128  111.  122,  18  N. 
K.  161,  S  Am.  St  Rep.  602;  Harvey  v.  Au- 
rora &  Geneva  Railway  Co.,  186  111.  288, 
57  N.  B.  887 ;  Ward  v.  Field  Museum,  supra ; 
People  V.  Superior  Court,  234  lU.  186,  84  N. 
B.  87S.  If  Ward  had  no  right  to  an  injunc- 
tion, except  a  limited  one,  until  his  damages 
would  be  ascertained  and  paid.  It  was  the 
duty  of  the  defendants  to  present  that  ques- 
tion and  claim  their  right  under  the  act 
The  injunction  was  made  perpetual,  and  all 
questions  tluit  might  have  been  raised  were 
determined  adversely  to  the  petitioner  in  this 
case,  although,  as  we  have  already  seen,  a 
court  of  equity  would  not  have  given  Ward 
an  Injunction  if  the  proposed  use  had  been 
lawful  The  question  considered  in  the  for- 
mer cases  was  simply  whether  tbe  Legisla- 
ture, or  any  of  its  sutwrdlnate  agencies, 
could  disregard  the  prohibition  against  build- 
ings in  the  park,  and  that  was  the  question 
decided.  It  was  determined  in  each  case 
that  he  occupied  a  posIti<m  which  gave  him  a 
right  to  enforce  the  restriction  as  one  hav- 
ing a  special  interest  in  having  it  enforced. 
It  was  decided  in  the  previous  suits  tliat 
there  was  no  lawful  authority  for  the  erec- 
tion of  buildings  la  Qrant  Park,  and  without 


such  authority  there  could  be  no  valid  law 
authorizing  the  condemnatian  of  property 
for  that  purpose.  If  the  ]^.«>visions  contain- 
ed in  the  first  sections  of  the  two  acts  of 
19Ui  for  the  erection  of  the  museum  and  pub- 
lic libraries  in  the  park  were  beyond  the 
power  of  the  Legislature,  they  were  not 
brought  within  It  by  filing  petitions  under 
the  other  provisions  of  the  same  sections. 

The  Judgments  are  affirmed. 

Judgments  tiffirmed. 

DUNN,  J.  (dissenting).  These  appeals  pre- 
sent a  new  aspect  of  the  controversy  in  re- 
gar(^  to  the  erection  of  buildings  in  Grant 
Park  In  the  city  of  Chicago.  In  previous  cas- 
es it  has  been  decided  that  under  the  terms 
of  the  dedication  no  building  of  any  kind 
can  be  erected  upon  any  part  of  tbe  park. 
City  of  Chicago  v.  Ward,  169  lU.  892,  48  N. 
E.  927,  38  L.  R.  A.  849,  61  Am.  St  Rep.  185; 
Bliss  V.  Ward,  198  111.  104,  64  N.  E.  705; 
Ward  V.  Field  Museum,  241  111.  496,  89  N.  B. 
731.  The  opinion  in  the  last  case  contains  a 
statement  of  the'  material  facts  governing 
the  rights  of  the  parties  and  a  history  of  the 
litigation  by  which  the  restrictions  Imposed 
by  the  dedication  of  the  park  have  been 
hitherto  enforced. 

The  act  of  May  14,  1903,  giving  the  corpo- 
rate authorities  of  park  districts  power  to 
erect  and  maintain  museums  in  any  park; 
and  to  permit  the  directors  or  trnstees  of 
any  museum  to  erect  the  same  in  any  park, 
by  the  authority  of  which  the  South  Park 
Commissioners  entered  into  the  contract  with 
the  Field  Museum  of  Natural  History  for  the 
erection  of  its  museum  in  Grant  Park,  as 
mentioned  in  the  case  of  Ward  ▼.  Field  Mu- 
seum, supra,  contained  the  further  provi- 
sion that  if  any  owner  of  lands  adjacent  to 
sudi  park  should  have  any  private  right  or 
easement  In  such  park  appurtenant  to  his 
lands  or  any  right  to  have  such  park  remain 
open  or  vacant  and  free  from  bnildlngs,  the 
corporate  authorities  of  the  park  district  may 
condemn  the  same  in  the  manner  prescribed 
by  statute  for  the  exercise  of  the  right  of 
eminent  domain.  Accordingly,  after  the  final 
decision  of  that  case  again  declaring  the  ex- 
istence of  such  private  rights  and  easements, 
the  South  Park  Commissioners,  on  January 
5,  1910,  passed  an  ordinance  providing  for 
the  acquirement  by  condemnation,  of  all 
rights  and  easements  in  Grant  Park  requisite 
for  the  construction  of  the  museum,  and  a 
petition  was  filed  against  Montgomery  Ward 
&  Co.  and  others,  the  owners  of  lots  in  the 
Ft  Dearborn  addition  to  Chicago,  situated 
on  the  west  side  of  Michigan  avenue  south 
of  Washington  street  praying  for  the  con- 
demnation of  the  rights,  easements,  interest 
and  property  appurtenant  to  the  lots  of  such 
owners  in,  to,  or  over  Grant  Park,  so  far  as 
they  will  be  interfered  with,  taken,  or  dam- 
aged by  the  erection  and  maintenance  of  a 
museum.  A  like  petition  was  filed  against 
S.  Karpen  &  Bros,  and  Levy  Majer,  the  own* 
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era  of  lots  In  Fractional  Section  15  addition 
to  Chicago,  situated  on  tlie  west  side  of  Mich- 
igan avenue. 

On  May  14,  1908,  there  was  also  passed  an 
act  authorizing  the  corporate  authorities  of 
park  districts  to  permit  any  free  pul>Uc  11; 
hrary  organized  under  the  act  "to  encourage 
and  promote  the  establishment  of  free  pub- 
lic libraries  in  cities,  villages  and  towns  of 
this  state,"  to  erect  and  maintain  its  library 
building  within  any  park,  and  having  the 
same  provisions  in  regard  to  the  condemna- 
tion of  rights  and  easements  in  the  park  as 
in  the  case  of  museums.  Acting  under  the 
authority  supposed  to  be  conferred  by  this 
act,  the  commissioners,  on  February  15, 
1905,  granted  to  the  John  Crerar  Library,  a 
corporation  organized  under  the  act  above 
mentioned,  permission  to  erect  and  maintain 
a  library  building  on  Grant  Park,  having  its 
west  front  on  a  line  with  the  west  front  of 
the  Art  Institute,  its  north  and  south  walls, 
respectively,  equidistant  from  the  south  line 
of  Madison  street  extended  east,  and  the 
north  line  of  Monroe  street  extended  east, 
and  not  less  than  40  feet  from  such  lines,  and 
having  its  east  wall  at  least  25  feet  west  of 
the  west  line  of  the  right  of  way  of  the  Il- 
linois Central  Bailroad  Company.  On  Janu- 
ary 5,  1910,  an  ordinance  was  passed  pro- 
viding for  the  acquirement,  by  condemnation, 
of  the  private  rights  and  easements  in  Grant 
Park  of  the  owners  of  the  lots  in  the  Ft. 
Dearborn  addition  to  Chicago  and  the  Frac- 
tional Section  15  addition  to  Chicago,  and 
petitions  were  filed  against  the  same  persons 
who  were  made  parties  in  the  museum  case, 
for  the  condemnation  of  their  rights  and 
easements  for  the  benefit  of  the  library. 
Motions  were  made  by  the  defendants  to  dis- 
miss each  of  the  petitions  for  reasons  stated, 
and  on  the  bearing  these  motions  were  sus- 
tained, tlie  petitions  were  all  dismissed,  and 
Judgments  were  rendered  against  the  peti- 
tioner for  costs. 

The  opinion  of  the  majority  of  the  court 
holds  that  the  dedication  of  the  park  imi)os- 
ed  not  only  an  inviolable  restriction  against 
the  erection  of  any  building  whatever  in  the 
park,  but  also  a  permanent  and  insurmount- 
able barrier  to  the  exercise  by  the  govern- 
ment of  its  power  of  eminent  domain,  and 
that  it  was  so  decided  tn  the  three  cases  cit- 
ed above.  This  position  cannot  be  sustained. 
In  the  first  two  cases  the  right  to  the  exer- 
cise of  such  power  was  not  mentioned.  The 
defendants  in  those  cases  denied  the  exist- 
ence of  any  right  to  bare  the  park  remain 
free  from  buildings,  and  were  proceeding  un- 
der the  assumed  authority  of  various  ordi- 
nances and  statutes  to  erect  buildings  in  dis- 
r^ard  of  the  claim  of  such  right.  The  bills 
were  filed  in  those  cases  to  enjoin  the  erec- 
tion of  any  buildings  in  the  park,  and  the 
court  sustained  the  claim  of  an  easement 
appurtenant  to  each  lot  on  the  west  side  of 
Michigan  avenue  from  Randolph  street  to 
Park  Bow  tp  lutve  the  park,  and  every  part 


of  It,  Including  accretions  and  reclaimed 
land,  kept  forever  free  from  buildings.  It 
was  decided  tliat  the  park  was  held  In  trust 
for  the  public,  subject  to  the  restrictioas  Im- 
jfoaei  by  the  instruments  of  dedication  that 
neither  the  state  nor  ttte  city  could  disregard 
such  restrictions,  and  that  the  erection  of 
the  proposed  buildings  would  be  a  diversion 
of  the  property  to  purposes  violative,  of  the 
restrictions  of  the  trust,  which  a  court  of 
equity  could  enjoin.  No  statute  then  in  ex- 
istence purported  to  authoriJM  the  condemna- 
tion of  incorporeal  rights  of  the  character 
of  those  held  by  ai^ellees,  and  no  ques- 
tion in  regard  to  the  power  of  eminent  domain 
over  the  easements  in  controversy  was  or 
could  have  been  raised  or  decided  in  those 
cases. 

The  last  of  the  three  cases  decided  no  more 
tlian  was  decided  In  the  other  two,  and  in 
tlie  opinion  it  is  said  that  tlie  identical  ques- 
tion in  this  case  was  decided  in  the  former 
suits.  "The  question  in  the  former  cases,"  it 
is  said  (page  510  of  241  111^  page  736  of  89 
N.  E.),  "was  not  whether  park  buildings,  mo- 
seums  or  any  particular  Icind  of  building 
could  be  erected  on  the  premises,  bnt  wheth- 
er a  building  of  any  Idnd  could  be  so  erect- 
ed," and  it  is  again  declared  that  neither  ttie 
Legislature,  nor  any  mooicipal  corporation 
under  the  authority  of  the  Legislature,  can 
violate  the  restriction  imposed  in  the  ded- 
ication of  the  park.  It  is  tme  that)  the 
act  of  May  14,  1903,  concerning  museums  ia 
public  parks.  Is  set  out  ta  the  bill  in  that 
case  and  averred  to  be  null  and  void,  while 
the  answers  admit  the  adoption  of  tlie  act, 
and  allege  that  it  Is  legal  and  valid.  But 
whether  valid  or  void,  the  act  could  not 
affect  the  merits  of  that  case.  It  was  not 
averred  that  any  attempt  had  been,  or  was 
about  to  be,  made  under  the  act  to  con- 
demn the  complainant's  easement,  but  the 
averment  was  that  the  defendants  wsre  in- 
tending to  permit  the  erection  of  a  museum 
building  in  said  park,  and  unless  restrained 
would  thereby  destroy  or  irreparably  injure 
the  complainant's  easement  The  commis- 
sioners had  no  right,  acting  under  legislative 
permission  or  otherwise,  to  permit  a  violation 
of  the  trust  under  which  the  park  was  held. 
They  could  not  disregard  the  complainant's 
property  rights.  Whether  they  had  the  pow- 
er to  condemn  them  was  another  question 
not  involved  in  the  issue.  The  South  Park 
Commlssiouers  filed  a  cross-bill,  in  which, 
among  other  things,  tbie  act  of  May  14v  1903, 
was  sat  up,  and  it  was  prayed  tibat  if  it 
should  be  held  that  the  comidahaant  had  any 
right  la  the  pork,  whatever  interest  he  might 
have  affecting  the  right  of  the  commission- 
ers to  permit  the  erection  of  the  museum 
building  might  be  ascertained  and  compensa- 
tion made  therefor.  Manifestly,  this  was  not 
a  matter  within  the  jurisdiction  of  a  court 
of  equity,  and  no  adjudication  could  be  made 
on  this  cross-bill  of  the  question  of  the  com- 
mlssionera'  r}gtit,  under  the  act,  to  condemn 
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the  comp&dnant'fl  easement  In.  the  toanner 
prescribed  by  the  eminent  domain  act  (Hard's 
Bev.  8t  190e,  c.  47).  No  expression  on  that 
question  is  fonnd  in  the  opinion.  It  was  not 
before  the  conrt,  and  in  the  decree  rendered 
In  the  circnit  court,  In  compUanoe  -with  the 
mandate  of  this  court,  it  is  exi«emly  stated 
that  tlie  right  of  eminent  domain  is  not  pass- 
ed npour  a«.  Indeed,  under  the  mandate  it 
could  not  be  passed  upon. 

It  is  said  that  if  tlie  passage  of  the  act 
of  May  14,  1903,  authorising  the  condemna- 
tion of  the  appellees'  easemoits,  was  of  any 
importance,  it  was  tlie  dnfcy  of  the  appellant 
to  set  it  np  and  daim  such  rights  as  it  gave 
the  appellant,  and  that  if  Ward  had  no.right 
to  an  injnnctioa,  except  a  limited  one,  until 
his  damages  would  be  Ascertained  and  paid, 
It  was  the  duty  of  appellant  to  present  that 
question  and  claim  its  right  under,  the  act 
Gourta  adjudicate  the  rights  of  parties  upon 
the  facta  ezlsttng  at  the  time  of  such  adjudi- 
cation and  not  upon  bypotbetlca!  cosditions 
which  may  or  may  not  arise  in  the  fntur& 
tRte  bill  which  the  court  had  under  consldera- 
tioB  was  one  to  «iforce  the  observance  of 
the  conditions  of  a  trust.  Under  the  facts 
thai  ^dating,  the  complainants,  .who  were 
cestnis  que  trastent  by  virtue  of  their  own- 
ership of  lots  on  the  west  side  of  Michigan 
avenue^  werie  oitltled  to  a  decree  enforcing 
the  restrictions  of  the  dedication  by  enjoin- 
iqg  acts  in  violation  of  such  restrtctlous.  It 
was  a  matter  of  no  importance  whether  or 
not  the  law  authorized  the  condemnation  of 
the  appellees'  easements  so  long  as  the  ap- 
pellant had  not  made  and  was  not  making 
any  tfort  to  condemn  them,  and  the  exist- 
eoce  of  that  power  unexercised  did  not  limit 
Ward's  right  to  a  perpetual  injunction.  He 
was. not  in  the  position  of  an  ordinary  abut- 
ting owner  who  cannot  have  an  injunction 
against  an  eatrs  •  upon  adjoining  premises 
tor  public  purposes  because  of  consequential 
damages  to  his  property.  He  was  entitled  to 
enforce  the  tenuis  of  the  trust,  for  a  statute 
expressly  conferred  upon  any  person  owning 
or  intwested  in  any  lot  fronting  on  Michigan 
avenue  the  right,  by  bill  in  chancery,  to  en- 
force the  condition  that  the  park  should  for- 
evet  'r«nain  open  and  vacant,  and  to  enjoin 
any  violation  of  such  condition.  Prir.  Laws 
1861,  p.  186,  {'64.  On  the  facts  as  they  were, 
tie  was  entitled  to  a  perpetual  injunction,  but 
an  adjudication  to  that  elTect  did  not  deter- 
mine that  his'  rights  could  not  be  affected  by 
subsequent,  events.  If  his  rights  sbooild  be 
subsequent^  released  or  otherwise  terminat- 
ed the  Injunction  would  no  longer  be  ef- 
fectual. '  The  decrees  In  all  the  former  cases 
enjoined  the  d^endants  from  doing  acts 
which  tht>y  had  no  right  to  da,  because*  such 
acts  violated  the  iwoperty  rights  of  the  com- 
plainant, ^hls  proceeding,  prosecuted  on 
behalf  of  the  public,  recognizing  the  exist- 
ence of  such  property  rights  and  the  validity 
of  tlie  former  decrees,  seeks  to  acquire  the 


right  to  perform  the  acts  enjoined,  by  con- 
demning for  the  public  use,  in  the  manner 
authorized  by  the  Constitution,  all  the  prop- 
erty rights  which  wUl  be  Interfered  with. 

Eminent  domain  is  the  poiwer  of  the  state 
to  appropriate  private  property  to  the  public 
use.  It  is  a  right  Inherent  in  sovereignty, 
which  extends  to  every  kind  of  property  and 
to  every  public  use.  Johnson  v,  Joliet  &  Chi- 
cago Railroad  Co.,  2S  III.  202.  Subject  to  the 
reqtiiitemezit  of  just  compensation  to  the  own- 
er, Ifc  Is  without  limitation,  except  that  it  can 
be  exdrcised  only  for  the  public  use.  The 
property  whidi  may  be  taken  Includes  not 
only  tangible  property,  but  all  rights  and  in- 
twests  at  any  kind  in  real  or  personal  prop- 
erty, and  in  easements,  franchises,  and  incor- 
poreal hereditaments.  Whatever  exists  in 
any  form,  whether  tangible  or  intangible, 
may,  by  virtue  of  this  power,  be  seized  and 
appropriated  to  public  uses  when  necessity 
demands  it.  Metropolitan  City  Railway  Co. 
v.  Chicago  West  Division  Railway  Co.,  87  111. 
317. 

It  is  insisted  that  because  of  the  restriction 
imposed  in  the  dedication  of  the  park  the 
state  is  deprived  of  its  power  of  eminent  do- 
main over  the  .property  rights  reserved  or 
created  by  such  restriction.  It  is  said  that 
the  Legislature  has  no  power  to  change  the 
legal  result  of  the  acts  of  dedication  or  to 
violate  the  restrictions  imposed  by  such  act. 
The  exercise  of  the  power  of  eminent  domain 
does  neither.  The  State  occupies  a  dual  re- 
lation to  the  property.  It  is  a  trustee  for  the 
benefit  of  both  the  private  and  public  inter- 
ests involved.  As  the  grantee  of  the  title 
it  Is  bound  by  the  limitations  of  the  instru- 
ment through  which  it  received  the  title.  It 
cannot  divert  the  park  from  the  particular 
purpose  for  which  it  was  dedicated  or  disre- 
gard the  limitations  imposed.  A  court  of 
equity,  at  the  suit  of  private  owners,  will 
Interpose  to  prevent  a  perversion  of  the  trust 
by  the  agentS'  or  instrumentalities  of  the 
state,  as  it  has  done  heretofore  in  the  case 
of  this  park.  In  case  public  rights,  only,  are 
involved,  it  ia  through  the  instrumentality  of 
the  state,  alone,  that  they  can  be  vindicated. 
The  Attorney  General,  state's  attorney,  city, 
park  commissioners,  or  other  authorized 
agency  of  the  state  only  can  maintain  a  bill 
to  enforce  public  rights  In  property  held  for 
the  public  use.  .  Hill  v.  St  Louis  &  Northeast- 
em  Railway  Co.,  243  111.  844,  90  N.  E.  676; 
Pattersbn  v.  Chicago,  Danville  ft  yincennes 
Railroad  Co.,  75  111.  588.  These  cases  In- 
volved the  right  of  private  individuals  to  en- 
join the  operation  of  a  railroad  in  a  public 
street  without  authority  otf  law,  but  they  are 
pertinent,  for  the  title  of  the  public  to  its 
streets  does  not  differ  from  its  title  to  its 
parks. 

In  People  v.  Walsh,  06  111.  232,  249  (36  Am. 
Bep.  135)  we  said:  .  "In  cases  of  property 
dedicated  to  public  uses  there  are  most 
usually  two  classes  of  interests  affected;  one 
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that  of  the  pnbllc  generally,  and  the  other 
that  of  private  parties.  For  any  change  of 
such  a  nse,  since  the  adoption  of  onr  present 
Constitution,  there  can  hardly  he  any  donbt 
but  that  to  the  extent  it  damages  the  pri- 
vate individual  he  Is  entitled  to  recover. 
But  he  may  waive  this  right  if  he  chooses. 
If  he  does  not  sue,  It  concerns  neither  other 
individuals  nor  the  public  at  large.  They 
cannot  litigate  for  him,  either  in  his  own 
name  or  in  the  name  of  the  public  This  Is 
so  elementary  and  obvious  that  it  needs  no 
reference  to  authorities.  But  the  Legisla- 
ture represents  the  public.  So  far  as  con- 
cerns the  public  It  may  authorize  one  nse  to- 
day and  another  and  different  use  to-mor- 
row. If  the  new  nse  affects  private  rights, 
proceedings  for  condemnation  may  have  to 
be  invoked,  bnt  so  far  as  it  affects  the  pub- 
lic alone.  Its  representative,  In  the  absence 
of  constitutional  restraint,  may  do  as  it 
pleases." 

As  the  grantee  of  the  title,  the  state  Is 
bound  by  the  terms  of  the  instrument  confer- 
ring title,  and  the  Legislature  cannot  change 
the  uses  and  conditions  upon  which  the  prop- 
erty Is  held,  because  such  change  affects  pri- 
vate rights.  So  far  as  such  change  affects 
public  rights  only,  the  Legislature  may  do 
as  it  pleases.  It  may  change  the  use  from 
time  to  time,  as  the  public  Interests  require, 
or  may  abandon  the  property  altogether. 
City  of  Chicago  v.  Carpenter,  201  111.  402,  66 
N.  B.  S62;  Meyer  v.  Village  of  Teutopolis, 
131  111.  562,  23  N.  B.  651;  People  r.  Kerr,  27 
N.  Y.  188.  So  far  as  the  pnbllc  Interests  are 
concerned,  the  Legislature,  or  the  South  Park 
Commissioners,  to  whom  the  Legislature  has 
committed  the  control  of  the  park,  may  au- 
thorize the  erection  of  such  appropriate  build- 
ings In  the  park  as  they  think  best.  It  is 
only  because  of  the  existence  of  private  In- 
terests in  the  park,  private  easements  ap- 
purtenant to  other  property  to  have  the  park 
remain  free  from  buildings,  that  the  Legis- 
lature may  not  authorize  the  erection  of 
buildings.  Such  private  easements  add  to 
the  value  of  the  property  to  which  they  are 
appurtenant  and  themselves  are  private  prop- 
erty. Like  all  other  private  property,  they 
are  subject  to  the  power  of  eminent  domain. 
The  exercise  of  the  right  to  take  such  prop- 
erty from  its  owners  for  the  public  nse  Is 
not  a  change  of  the  legal  result  of  the  acts  of 
dedication  or  a  violation  of  the  restrictions 
imposed  by  such  acts.  On  the  contrary,  it  is 
a  recognition  of  the  rights  created  by  such 
acts  and  of  the  inviolability  of  such  rights. 
It  presupposes  that  these  rights  constitute 
property,  which  the  Legislature  cannot  de- 
stroy or  impair. 

The  cases  dted  in  the  majority  opinion  of 
City  of  Alton  V.  Illinois  Transportation  Co., 
12  111.  38,  62  Am.  Dec.  479,  City  of  Jackson- 
vOle  V.  Jacksonville  Railway  Co.,  67  111.  540, 
Village  of  PrlncevUle  t.  Auten,  77  III.  325, 
and  Village  of  Riverside  r.  MacLain,  210  111. 


308,  71  N.  E.  408,  66  L.  R.  A.  288,  102  Am. 
St.  Rep.  164,  are  all  based  upon  the  proposi- 
tion that  the  dedication  of  property  to  the 
public  use  is  subject  to  such  restrictions  as 
may  be  lmi)08ed  by  the  act  of  dedication. 
The  first  was  an  ejectment  suit  la  the  oth- 
ers, injunctions  were  granted  preventing  the 
respective  municipalities  concerned  from  ap- 
plying the  property  to  uses  other  than  ttiose 
for  which  It  was  dedicated.  In  the  last  case 
it  was  said  that  It  was  not  necessary  to  the 
maintenance  of  the  bUl  that  damages  should 
be  shown,  bnt  at  the  same  time  it  was  held 
that  there  was  evidence  of  special  damage 
and  Injury  by  the  misuse  of  the  park,  and  In 
the  cases  cited  the  facts  were  such  as  to 
show  that  damages  would  necessarily  follow 
the  perversion  of  the  trust  and  use  of  the 
property  in  the  manner  threatened.  It  was 
also  held  that  the  evidence  showed  a  threat- 
ened nuisance,  that  a  special  tmst  existed  in 
respect  to  the  park  In  favor  of  the  complain- 
ants as  adjoining  property  owners,  and  that 
a  court  of  equity  would  interfere  to  prevent 
the  perversion  of  a  tmst  The  right  of  emi- 
nent domain  was  not  considered  or  Involved, 
for  the  village  was  not  exercising  or  claiming 
such  right,  but  was  claiming  IndependenOy 
of  it  These  cases  all  depended  upon  con- 
tract rights  created  by  dedication.  They  In- 
volved no  question  of  the  right  of  eminent 
domain,  and  contain  no  Inttmation  that  the 
state,  by  the  acceptance  of  a  dedication,  de- 
prived Itself  of  the  power  to  exercise  such 
right  or  that  by  any  contract  it  could  do  so. 

To  the  soggestion  that  the  appropriation  ot 
any  part  of  the  lands  in  Ft  Dearborn  addi- 
tion to  the  erection  of  buildings  would  re- 
sult in  their  reversion  to  the  United  States, 
the  dedicator,  It  seems  a  safficient  answer 
that  the  Supreme  Court  of  the  United  States 
has  decided,  in  the  case  of  United  States  v. 
Illinois  Central  RaUroad  Co.,  164  U.  43.  226. 
14  Sup.  Ct  1015,  88  L.  Ed.  871,  that  the 
United  States  has  no  interest,  legal  or  eq- 
uitable, in  the  public  ground  in  Ft  Dearborn 
addition,  no  Jurisdiction  to  control  the  trusts 
or  uses  created  In  such  ground  for  the  bene- 
fit of  the  public,  and  no  right  to  enjoin  the 
diversion  of  such  public  grounds  from  public 
purposes  to  private  uses,  and  that  this  coart 
has  adopted  that  decision.  Williams  v.  City 
of  Chicago,  217  m.  240.  98  N.  B.  165. 

The  right  of  eminent  domain  is  an  attri- 
bute of  sovereignty,  of  which  the  state  can- 
not divest  itself.  By  no  form  of  contract  or 
legislative  grant  can  the  state  surrender  Ita 
right  to  take  any  property  within  the  limits 
of  the  state  at  any  time  when  it  may  be  re- 
quired for  the  public  nse.  Village  of  Hyde 
Park  V.  Oakwoods  Cemetery  Ass'n,  119  111. 
141,  7  N.  E.  627 ;  Sholl  v.  German  Coal  Co.. 
118  IlL  427,  10  N.  B.  198,  69  Am.  Rep.  878. 
tn  whatever  grant  or  contract  the  state  may 
make,  there  Inheres  the  implied  reservation 
of  the  right  to  retake  the  property  granted, 
or  the  subject-matter  of  the  contract,  when- 
ever the  public  necessities  require  It  There- 
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fore  a  franchise  granted  for  the  erection  of  a 
bridge  and  the  taking  of  tolls  for  passing 
over  it,  to  continue  for  100  years,  was  held 
subject  to  be  taken  by  the  state  for  a  public 
highway  before  the  expiration  of  the  hun- 
dred years  by  virtue  of  a  statute  enacted 
after  the  granting  of  the  franchise.  West 
River  Bridge  C3o.  ▼.  Dix,  6  How.  507,  12  L. 
Ed.  535.  A  contract  by  a  water  company  to 
supply  a  city  with  water  for  a  term  of  years 
may  be  condemned  by  the  city  before  its  ex- 
piration, together  with  all  the  other  property 
of  the  company.  Long  Island  Water  Supply 
Co.  V.  City  of  Brooklyn,  166  U.  S.  685,  17 
Sup.  Ct  718,  41  I*  Ed.  1165.  By  accepting 
the  title  to  the  park  under  the  instruments 
of  dedication  the  state  did  not  divest  itself 
of  the  right  to  condemn  the  private  rights 
reserved  by  such  instruments  when  needed 
for  the  public  use.  Whether  private  rights 
are  needed  for  the  public  use,  and  the  neces- 
sity of  exercising  the  right  of  eminent  do- 
main to  acquire  them,  are  political  questions, 
which  belong  exclusively  to  the  legislative 
department  of  the  government.  Chicago, 
Rock  Island  &  Padflc  Railroad  Co.  v.  Town 
of  Lake,  71  111.  833;  Schuster  v.  Sanitary 
District,  177  111.  626,  62  N.  El  866. 

It  is  necessary  to  bear  in  mind  the  two 
ditferent  relations  which  the  state  holds  to 
this  park  and  to  distinguish  between  Its  gov- 
ernmental and  Its  contractual  relation.  The 
distinction  between  the  governmental  func- 
tions of  the  state  and  its  proprietary  rights 
and  duties  is  well  known.  The  construction 
and  obligation  of  its  contracts  are  the  same 
aa  in  the  case  of  individuals.  The  same 
rights  and  liabtlitles  attach  by  reason  of  the 
ownership  of  private  property,  though  the 
remedies  which  exist  against  private  citi- 
zens for  tbeir  torts  and  upon  their  contracts 
do  not  exist  against  the  state,  because  it 
cannot  be  sued.  By  the  acceptance  of  the 
dedication  of  the  park  the  state  be<;ame 
bound  by  the  restrictions  imposed  in  the  ded- 
ication. This  obligation  was  contractual,  but 
the  state  did  not,  by  Its  assent  to  the  dedica- 
tion, cease  to  represent  the  public  in  its  gov- 
ernmental capacity  or  deprive  Itself  of  any 
part  of  its  powers  of  sovereignty.  The  re- 
lation of  the  state  to  the  park  may  be  illus- 
trated by  supposing  the  dedication  to  have 
vested  the  title  in  a  corporation  authorized 
to  hold  it  for  the  public  in  the  same  way  as 
the  state  holds  It.  The  corporation  trustee, 
the  private  owners  and  the  dedicator  would 
then  have  the  whole  title  subject  to  the  pub- 
lic use,  and  the  state  would  represent  the 
public,  but  would  be  under  no  contractual 
obligation.  Under  such  conditions,  if  the 
Legislature  should  think  a  necessity  existed 
for  taking  a  portion  of  the  property  for  the 
public  use,  no  valid  objection  could  be  made 
to  its  condemnation.  The  sitnatlou  is  not 
altered  by  the  fact  that  the  state  itself  is 
both  the  trustee  of  the  title  by  virtue  of  the 
contract  arising  out  of  the  dedication  and 
its  acceptance,  and  the  representative  of  the 


pubUc  by  virtue  of  Its  governmental  relation. 
A  contract  cannot  bind  the  state  not  to  eser- 
dse  the  power  of  eminent  domain.  That 
contract  right  is  itself  subject  to  the  exer- 
cise of  the  power  of  eminent  domain.  The 
contract  here  is  no  more  beyond  the  exer- 
cise of  the  sovereign  power  to  take  It  by  emi- 
nent domain  than  that  in  the  case  of  West 
River  Bridge  Co.  v.  Dix,  supra,  where  the 
state  was  bound  by  a  contract  to  permit  the 
bridge  company  to  maintain  its  bridge  and 
collect  tolls  for  a  hundred  years.  Yet  the 
state  there  took  the  bridge  and  the  franchise 
though  it  had  made  an  irrevocable  grant, 
because  in  the  judgment  of  the  Legislature 
the  public  necessity  required  a  free  bridge. 
It  is  true  that  a  lawful  public  use  lies  at  the 
foundation  of  the  right  to  appropriate  prop- 
erty, but  if  such  lawful  public  use  exists,  no 
contract  not  to  apply  the  property  to  such  ' 
use  Is  of  any  avail  against  the  sovereign's 
power  to  so  apply  It  on  making  compensation 
for  it.  The  state  may  not  violate  its  con- 
trapt,  but,  when  the  public  necessity  re- 
quires, it  may  condemn  the  property  rights 
growing  out  of  suqh  contract  This  unfetter. 
ed  exercise  of  the  governmental  imwer  Is 
essential  to  the  public  welfare.  From  time 
to  time  conditions  change  In  every  commu- , 
nlty.  The  necessity  of  to-day  becomes  use- 
less to-morrow.  A  new  generation  has  needs 
which  its  predecessors  never  Imagined.  If 
the  powers  of  the  government  are  to  be  lim- 
ited and  circumscribed,  the  bonds  Imposed 
fetter  its  authority  for  all  time.  A  Changed 
situation  may  make  the  taking  of  particular 
property  necessary  to  the  public  good,  but  in 
all  time  to  come  It  cannot  be  taken,  because  . 
the  state  has  parted  with  a  portion  of  its 
sovereignty  and  bound  Itself  by  a  contract 
not  to  exercise  its  soverelgrn  power. 

This  park  extends  along  the  lake  front.  In 
the  heart  of  Chicago,  for  nearly  two  miles. 
When  the  dedication  was  made  Chicago  was 
a  village  of  a  few  hundred  inhabitants.  Up- 
on the  theory  announced  in  the  majority 
opinion,  if  the  dedication  had  contained  the 
restriction  that  the  park  should  forever  re- 
main free  from  use  for  any  purpose  of  trade 
and  that  no  roads  should  be  constructed 
therein  for  general  traffic  or  any  other  pur- 
pose than  pleasure  driving,  and  If  after- 
wards docks  and  wharves  had  been  built 
and  a  harbor  developed  and  constructed  op- 
posite the  park,  no  power  would  exist  in  the 
state  to  compel  the  construction  of  a  street 
through  this  tract  The  city  might  have 
grown  and  extended  aU  around  the  park,  but 
it  would  not  have,  and  could  not  acquire,  any 
access  to  its  harbor  through  this  two  miles 
of  territory,  however  necessary  to  the  public 
welfare,  on  account  of  the  progress  and 
growth  of  the  city,  such  access  might  be.  If, 
with  a  Uke  restriction,  a  park  had  been  laid 
out  for  one  or  two  miles  along  one  or  both 
banks  of  the  Chicago  river,  It  is  apparent 
the  public  necessity  for  streets  and  bridge 
approaches  would  have^ll^g^^e^^^^lWie 
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yet  the  state,  having  accepted  the  dedication, 
would  have  surrendered  Its  sovereignty,  and 
no  power  would  have  existed  to  compel  their 
construction.  In  1836  the  town  of  Chicago 
did  not  reach  Park  Row,  the  south  boundary 
line  of  the  park.  If,  Instead  of  a  tract  ex- 
tending 2  miles  north  from  Park  Row,  the 
dedication  had  been  of  a  tract  at  Park  Row 
400  feet  wide,  extending  from  the  lake  2 
miles  west,  with  a  similar  restriction  to  that 
Just  suggested,  the  city's  growth  could  not 
have  gone  south  of  Twelfth  street.  There  It 
would  have  met  the  barrier  of  the  park, 
which  no  street  could  cross.  If  such  a  park 
had  existed  across  the  channel  desired  for 
the  drainage  canal  of  the  sanitary  district 
of  Chicago,  the  canal  could  not  have  been 
constructed.  These  Illustrations  are  extreme 
cases,  but  they  are  legitimate  deductions 
from  the  theory  of  the  majority  opinion.  If 
it  be  conceded  that  under  any  circumstances 
the  public  necessity  would  be  such  as  to  au- 
thorize the  taking  of  the  property  In  the  ex- 
ercise of  the  right  of  eminent  domain  the 
whole  case  is  conceded,  for,  as  is  stated  In 
the  majority  opinion  and  held  almost  with- 
out exception,  questions  of  the  necessity  and 
propriety  of  the  exercise  of  the  right  are 
legislative  and  not  judicial.  Whether  the 
•  use  for  which  It  Is  proposed  to  take  private 
property  Is  a  public  use  la,  however,  a  Judi- 
cial question. 

It  Is  Insisted  that,  as  the  Field  Museum  of 
Natural  History  and  the  John  Crerar  Library 
are  private  corporations  of  a  charitable  na- 
ture, the  use  of  the  property  Intended  Is  for 
a  private  charitable  purpose  and  not  public. 
The  right  of  eminent  domain  may  be  exer- 
cised directly  by  the  state,  but  is  usually  ex- 
ercised through  the  medium  of  a  municipal 
corporation  or  a  private  corporation  by  vir- 
tue of  a  delegation  of  power.  The  rl^t  re- 
mains dormant  untU  the  conditions  for  Its 
exercise  have  been  prescribed  by  the  Legisla- 
ture. The  instrumentalities  to  which  the 
power  may  be  delegated  are  not  limited  to 
any  particular  class,  so  that  the  purpose  Is 
public.  A  common  example  of  the  exercise 
of  the  power  by  a  private  corporation  Is  the 
taking  of  land  by  a  railroad  company  for  Its 
right  of  way.  In  such  case  It  Is  not  even 
Aecessary  that  the  corporation  shall  have 
been  regularly  organized,  but  a  de  facto  or- 
ganization Is  sufficient.  Ward  v.  Minnesota 
&  Northwestern  Railroad  Co.,  119  IlL  287, 
10  N.  E.  365.  The  question  to  whom  the 
power  Is  granted  is  not  material.  The  mate- 
rial question  Is  whether  the  use  is  public 
Decisions  differ  as  to  what  constitutes  a  pub- 
lic use,  but  It  Is  settled  In  this  state  that 
something  more  than  a  public  benefit  Is  re- 
quired. There  must  be  a  right  In  the  public 
to  an  actual  use  and  not  incidental  benefit, 
and  the  benefit  resulting  from  a  public  use, 
capable  of  Individual  appropriation,  must  be 
open  to  all  alike,  upoo  the  same  terms  and 
conditions.  ShoU  v.  German  Coal  Co.,  supra ; 
Gaylord  t.  Sanltacy.  District^  201  111.  576,  68 


N.  B.  622,  63  L.  E.  A.  682,  98  Am.  St  Rep. 
235. 

The  South  Park  Commissioners  Is  a  munic- 
ipal corporation  created  for  the  management 
and  control  of  the  public  parlm  within  the 
towns  of  South  Chicago,  Hyde  Parle,  and 
Lake,  and  having  the  power  of  eminent  do- 
main. By  an  act  of  June  17,  1893  (Laws 
1893,  p.  160),  the  corporate  authorldes  having 
charge  of  any  park  were  authorized  to  pur- 
chase or  erect  and  maintain  within  such 
park,  buildings  to  be  used  as  museums  for 
the  collection  and  display  of  objects  pertain- 
ing to  natural  history  and  the  arts  and  scienc- 
es, to  be  open  to  the  public  free  on  two  days 
each  week  and  to  school  children  at  all  times, 
with  an  admission  fee  for  other  days,  regu- 
lated by  statute,  and  required  to  be  devoted 
to  the  maintenance  of  such  museum.  This 
act  was  amended  May  14,  1903,  so  as  to  an> 
tborlze  the  corporate  authorities  of  the  park 
to  permit  the  directors  of  any  museum  of  the 
character  mentioned  to  erect  and  maintain 
such  museum  in  the  park,  and  to  charge  an 
admission  fee  within  a  fixed  limit,  the  pro- 
ceeds to  be  devoted  exclusively  to  the  main- 
tenance of  such  museum,  requiring  the  mu- 
seum to  be  open  to  the  public  free  three  days 
in  the  week  and  to  school  children  at  all 
times.  On  the  same  day  an  act  was  passed 
authorizing  the  corporate  authorities  having 
control  of  any  public  park  to  permit  any  free 
public  library  organized  under  the  act  of 
June  17, 1891  (Laws  1891,  p.  157),  to  erect  and 
maintain,  at  its  own  expense,  its  library 
building  within  the  park,  and  to  manage  the 
aCalrs  of  such  library  so  long  as  said  library 
is  maintained  as  a  free  public  library,  the 
same  as  if  the  said  building  were  not  In  a 
public  park.  Eiach  of  these  acts  contained 
the  provision,  which  has  been  already  men- 
tioned in.  regard  to  the  condemnation  of  pri- 
vate easements,  to  have  the  park  kept  free 
from  buildings. 

The  establishment  and  maintenance  of 
free  public  libraries  has  been  recognized  as 
a  public  purpose,  and  many  free  public  li- 
braries and  reading  rooms  have  been  estalv- 
llshed  by  the  cities  of  this  state  and  are  now 
maintained  by  taxation  under  the  act  of 
March  7,  1S72  (Laws  1871-72,  p.  609),  which 
authorizes  cities,  incorporated  towns,  and 
townships  to  establish  and  maintain  free 
public  libraries  and  reading  rooms.  A  public 
museum  of  natural  history,  the  arts  and  ad- 
ences,  is  within  the  same  category  as  a  public 
library.  Each  is  an  institution  for  the  pro- 
motion and  advancement  of  knowledge ;  each 
is  advantageous  to  the  public  for  Its  instruc- 
tion and  recreation.  The  Legislature  had  the 
power  to  provide  for  the  erection  of  a  public 
library  and  a  public  museiun;  It  was  a  le- 
gitimate exercise  of  power  to  grant  to  the 
corx>orate  authorities  of  parks  authority  to 
provide  for  the  use  of  the  public  a  library 
building  or  a  museum  Building.  It  was  with- 
in the  power  of  the  Legislature  to  provide 
for  the  erection  of  such  brdldings  by  the  park 
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^ommlBslonera.  It  was  not  neceBsaty,  bow- 
ever,  that  the  park  commissioners  should 
own  the  boildlng  or  mnseum.  If,  by  con- 
tract with  the  directors  or  trustees  in  con- 
trol of  the  library  and  museum,  the  commis- 
sioners could  procure  the  location  of  the 
library  and  the  museum'  in  the  park,  and 
thus  secure  for  the  public,  permanently,  the 
use  of  the  library  and  the  museum,  there  was 
no  constitutional  or  legal  objection  to  their 
doing  so.  Under  the  statute,  by  such  location 
the  Ifbrary  and  museum  will  be  devoted  unre- 
servedly to  the' public  use,  and  every  individ- 
ual of  the  public  will  be  admitted  on  the 
same  terms  to  the  free  and  nnrestricted  use 
of  them  as  a  matter  of  right,  which  cannot 
be  denied,  but  may  be  legally  enforced.  The 
fact  that  a  fee  may  be  charged  on  certain 
days  for  admission  to  the  museum  does  not 
mak«  the  use  ^vate.  It  is  not  essential  to 
the  public  use  that  It  should  be  absolutely 
free  to  every  one.  Where  there  is  cost  in 
maintaining  the  service  the  state  may  de- 
mand compensation  for  the  individual  use. 
Long  Island  Water  Supply  Co.  v.  Oity  of 
Brooklyn,  supra. 

It  is  said  that  the  library  and  museum 
corporatloas  are  not  authorized  to  ezerdse 
the  power  of  eminent  domain,  and  that  the 
South  Park  Commissioners  cannot  exercise 
that  power  for  the  benefit  of  those  corpora- 
tions. In  this  connection  the  case  of  Llgare 
T.  City  of  Chicago,  139  111.  46,  28  N.  B.  834> 
32  Am,  St  Rep.  179,  Is  cited,  as  well  as  other 
cases  following  it  The  point  decided  in 
those  cases  was  that  a  person  or  corporation 
having  the  power  of  eminent  domain  con- 
ferred by  statute  for  a  stated  purpose  may 
exercise  It  for  that  purpose  and  no  other; 
that  a  railroad  company,  under  authority  to 
condemn  property  for  its  right  of  way,  can- 
not condemn  property  for  a  street  Of  a  dty, 
and  a  dty,  under  authority  to  condemn 
property  for  stMets,  cannot  condemn  prop- 
erty for  a  railroad  track,  and  that  neither 
can  condemn  property  ostensibly  for  the  au- 
thorized purpose  but  really  to  be  delivered  to 
the  other  for  its  purpose.  Here,  however, 
the  use  Is  a  public  use,  which  the  commis- 
sioners are  authorized  to  supply,  and  for 
which  they  are  expressly  authorized  to  exer- 
cise tiie  power  of  eminent  domain.  It  Is  Im- 
material what  agency  may  be  employed  to 
serve  the  public  purpose.  A  municl^l  cor- 
poration may  exercise  the  power  of  eminent 
domain  for  a  public  pnrpose  though  that  pur- 
pose is  to  be  subserved  or  accomplished  by 
another  corporation  or  person.  A  city  may 
condemn '  land  for  the  purpose  of  supplying 
Its  citizens  with  water  though  It  has  con- 
tracted w4th  a  waterworks  company  to  con- 
struct and  sell  to  it  completed  waterworks, 
of  which  the  land  sought  to  be  condemned  Is 
a  necessary  part.  State  v.  City  of  Newark, 
M  N.  J.  Law,  S2,  23  AtL  129.  The  court  said 
In  that  case:  "The  object  of  the  condemna- 
tion is,  and  its  effect  will  bd,  to  vest  the  land 
Ib  tiie  dty  to  be  nscd  for  its  water,  supply. 


EV>r  Uils  purpose,  and  for  this  only,  does  the 
statute  transfer  the  title  to  the  city  and  au- 
thorize it  to  enter  upon  and  take  possession 
of  the  land.  That  the  same  pnrpose  of  ob- 
taining a  water  supply  is,  in  part,  to  be  ac- 
complished by  a  municipal  power— 4hat  of 
contracting  with  the  water  company — does 
not  seem  to  be  a  good  reason  for  denying  the 
right  to  exercise  this  power.  Both  powers 
are  granted  for  the  same  end;  both  are 
convenient  for  attaining  that  end.  It  Is  rea- 
sonable that  they  should  be  exerdsed  there- 
for conjointly  as  well  as  separately,  if  the 
conditions  require  it"  In  Ten  Broeck  t. 
Sherrlll,  71  N.  T.  276,  the  canal  commission- 
ers were  allowed  to  appropriate  from  con- 
tiguous property  gravel  for  repairs,  though 
the  work  of  repair  had  been  let  to  a  con- 
tractor, .  who  was  required  to  furnish  the 
materials  and  was  not  otherwise  able  to  ful- 
fill his  contract.  A  railroad  company  does 
not  lose  Its  power  to  condemn  lands  for  a 
right  of  way,  though  the  railroad,  when  con- 
structed, is  to  be  operated  by  a  dlfFerent  cor- 
poration, and  though  the  condemning  com- 
pany owns  no  rolling  stock  whatever,  and 
does  not  transport  passengers  or  freight  Chi- 
cago ft  Western  Indiana  RaUroad  Co.  v.  Illi- 
nois Central  Railroad  Co^  113  111.  156 ;  State 
V.  Superior  Court,  31  Wash.  446,  72  Pac.  89, 
66  Ll  R.  A.  897.  In  Wisconsin  River  Improve- 
ment Co.  V.  Pier,  137  Wis.  325,  118  N.  W. 
867,  21  L.  R.  A.  (N.  S.)  538,  a  corporation 
having  the  right  of  eminent  domain,  to  be 
exercised  in  aid  of  navigation  for  the  con- 
struction of  a  dam,  contracted  with  a  corpo- 
ration organized  to  fnmish  power,  but  not 
having  the  right  of  eminent  domain,  for  the 
construction  of  the  dam  at  the  sole  expense 
of  the  latter  corporation,  in  consideration 
of  the  receipt  of  all  the  profits  arising  from 
the  sale  of  power  generated  by  the  dam. 
The  first  company  then  Instituted  a  proceed- 
ing to  acquire,  by  condemnation,  the  right  to 
overflow  the  necessary  land,  and  It  was  held 
that  Its  right  to  exercise  the  power  of  emi- 
nent ddmaln  was  not  impaired. 

The  South  Park  Commissioners  is  author- 
Ized  to  fnmish  a  site  for  a  library  or  muse- 
um. The  library  and  museum  corporations 
are  authorized  to  construct  the  buildings. 
The  law  authorizes  the  commissioners  to  con- 
tract with  the  corporations  to  erect  buildings 
on  the  sites  to  be  furnished  by  the  commis- 
sioners. The  purposes  are  public,  and  to 
acquire  the  right  to  furnish  the  sites  so  au- 
thorized- to  be  furnished  by  the  commission- 
ers for  snch  public  uses,  the  commissioners 
may  exercise  the  right  of  eminent  domain 
though  the  buildings  will  be  manag;ed  and 
the  public  use  fulfilled  through  the  instru- 
mentality of  the  library  and  museum  corpo- 
rations. It  was  so  held  by  the  Supreme 
Court  of  Pennsylvania  in  Laird  v.  City  of 
Ptttsburg,  206  Fa.  1,  64  Aa  324,  61  L.  R.  A. 
332. 

'  To  the  objedlon  that  the  property  proposed 
to  be  takra  Is  already  devoted  to  (i  public 
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use,  it  may  be  answered  that,  even  if  tltlB 
were  true,  the  Leglslatnre  may,  bo  far  as  the 
pnbllc  rights  are  concerned,  change  the  use 
to  which  pnbllc  property  is  devoted.  So  far 
as  private  rights  are  concerned,  they  may 
be  taken  In  the  exercise  of  the  right  of  emi- 
nent domain,  and  the  object  of  this  proceed- 
ing is  to  ascertain  the  compensation  to  be 
made  for  the  right  so  taken.  There  Is  no 
rule  of  law,  as  counsel  for  the  appellees  con- 
tend, that  property  dedicated  to  public  use 
cannot  be  condemned,  even  by  legislative  au- 
thority, for  another  public  use  of  the  same 
character  or  of  a  character  no  higher  or 
more  imperative.  Property  in  the  control 
of  one  person  or  corporation  devoted  to  a 
public  use  cannot  be  taken  for  the  same  pub- 
lic use  from  that  person  or  corporation  and 
turned  over  to  another  person  or  corporation 
by  the  Legislature  or  any  other  authority. 
But  property  devoted  to  public  use  Is  fre- 
quently condemned  for  another  public  use  of 
the  same  character.  Railroads  cross  rail- 
roads and  highways  are  laid  out  across  rail- 
roads, and  if  the  compensation  cannot  be 
agreed  upon  It  is  fixed  by  a  proceeding  In 
eminent  domain.  Clause  6  of  section  19  of 
the  general  railroad  law '  (Hurd's  Rev.  St. 
1909,  a  114),  authorizes  a  railroad  company 
to  cross  the  tracks  of  any  other  railroad  com- 
pany, and.  If  they  cannot  agree  on  the  com- 
pensation therefor,  provides  that  it  shall  be 
ascertained  In  the  manner  provided  by  law, 
which  we  have  held  to  mean  by  a  proceed- 
ing in  eminent  domain.  Chicago  ft  Western 
Indiana  Railroad  Co.  v.  Illinois  Central  Rail- 
road Co.,  supra;  Lake  Shore  &  Michigan 
Southern  Railway  Co.  r.  Chicago  &  Western 
Indiana  Railroad  Co.,  97  111.  506,  515.  In 
the  latter  case  It  Is  said:  "We  find  no  want 
of  constitutional  power  In  the  General  As- 
sembly to  provide  by  law  for  the  condemna- 
tion of  a  right  of  way  for  one  railroad  over 
another  owned  and  operated  by  another  rail- 
road company.  In  so  far  as  such  property  is 
to  be  regarded  as  public  property  or  devoted 
to  pnbllc  use,  the  General  Assembly  may 
consent,  in  behalf  of  the  public,  that  the 
character  of  the  use  may  be  so  changed.  In 
so  far  as  the  private  rights  of  the  railroad 
company  in  such  property  are  concerned, 
such  rights,  like  other  private  property,  are 
subject  to  the  power  of  the  state  to  condemn 
and  take  the  same  for  the  new  nse  upon  pay- 
ment of  Just  compensation."  To  the  same 
effect  Is  East  St  Louis  Connecting  Railway 
Co.  T.  Union  Railway  Co.,  108  III.  265.  In 
this  case,  however,  the  projierty  sought  to 
be  appropriated  was  not  devoted  to  the  pub- 
lic nse.  It  was  not  sought  to  condemn  that 
part  of  the  territory  wltbUi  the  limits  of  the 
park  on  which  it  was  proposed  to  erect  the 
buildings.  The  South  Park  Commissioners 
had  sole  charge  of  that  property,  with  the 
right,  given  by  the  act  already  m^itloned, 
to  permit  the  erection  of  buildings  on  any 
part  of  It,  subject  to  the  rights  of  the  ap- 
pellees and  others  similarly  situated.    Their 


rights  are  private  property.  Tbey  qualified 
the  public  use,  but  they  are  not  themselves 
In  any  sense  devoted  to  the  public  use.  It 
Is  private  property,  only,  which  the  appel- 
lant Is  seeking  to  condemn. 

The  contention  that  Grant  Park  is  not  a 
park  within  the  meaning  of  the  acts  of  May 
14,  190S,  cannot  be  sustained.  It  Is  not  es- 
sential to  the  existence  of  a  parte  that  the 
public  should  have  control  of  It  unrestricted 
by  any  condition  whatever.  QChe  language  of 
the  acts  is  general  and  applies  to  any  public 
park.  The  fact  that  each  of  the  acts  author- 
izes the  acquisition  of  easements  of  the  char- 
acter of  those  held  by  appellees  concloslvely 
shows  that  they  were  not  Intended  to  apply 
only  to  cases  where  no  such  easements  ex- 
isted. 

In  an  act  dated  Febmary  18,  1861  (Prlv. 
Laws  1861,  p.  118),  amending  the  act  Incor- 
porating the  city  of  Chicago,  the  Legislature 
recognized  and  expressly  declared  the  rights 
of  the  owners  of  property  fronting  on  Michi- 
gan avenue  to  have  the  parks  kept  free  front 
encroachment  by  the  nse  of  the  following 
language:  "The  state  of  Illinois,  by  its  canal 
commissioners,  having  declared  that  the  pnb- 
llc grounds  east  of  said  lot  should  totever 
remain  vacant,  neither  the  common  council 
of  the  city  of  Chicago  nor  any  other  author- 
ity shall  ever  have  the  power  to  permit  en- 
croachments thereon  without  the  assent  of 
all  the  persons  owning  lots  or  land  on  said 
street  or  av«ine."  Prlv.  Laws  1861,  p.  136. 
§  64.  It  is  Insisted  that  this  provision  baa 
never  been  repealed,  and  Is  an  obstacle  to  the 
exercise  by  the  state  of  the  right  of  eminent 
domain.  This  enactment  had  no  etTect  ai>on 
the  relations  of  the  state,  the  city  of  Chi- 
cago and  the  owners  of  the  property  on  Mich- 
igan avenue,  to  this  park.  Before  that  time 
their  respective  rights  were  fixed  by  the  ded- 
ication. Without  regard  to  this  provision, 
neither  the  city  nor  the  state,  as  we  have 
three  times  held,  could  encroach  upon  the 
park  by  erecting  any  kind  of  building  on  It 
without  the  consent  of  every  owner  of  prop- 
erty on  the  west  side  of  Michigan  avenue. 
The  act  does  not,  however,  purport  to  limit 
the  state  in  the  exercise  of  its  power  of  emi- 
nent domain,  and  If  It  had  done  so  would 
have  been  unavailing  for  that  purpos&  It 
recognizes  the  property  rights  of  the  lot  own- 
ers and  the  power  of  the  dty  to  contract 
with  them  for  the  surrender  of  their  ease- 
ments. Until  the  Leglslatnre  provided  the 
method  and  declared  the  circumstances  under 
which  the  right  of  eminent  domain  could  be 
exercised  there  was  no  power  to  condemn. 
But  the  act  of  1861  did  not  purport  to  limit 
the  exercise  of  this  right,  and  the  Legislature 
in  1903  provided  the  method  for  exercising  It. 

The  case  of  Village  of  Hyde  Park  v.  Oak- 
woods  Cemetery  Ass'n,  119  111.  141,  7  N.  E. 
627,  Is  cited  as  controlling  here.  In  that  cake 
the  act  under  which  the  cemetery  association 
was  Incorporated  and  authorized  to  hold 
property  for  bnrlal  purposes  provided  that 
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streets  should  not  be  laid  ont  or  (^)ened 
throQgh  said  lands  without  the  consent  of 
the  directors,  nor  should  any  corporation  be 
authorized  to  take,  hold,  or  possess  any  por- 
tion of  said  cemetery,  by  condemnatloa,  with- 
out such  consent  It  was  held  that  the  act 
of  1872  (Laws  1871-72,  p.  218),  conferring 
upon  cities  and  vlllB«:<>fl  the  general  power 
to  lay  out  streets  within  their  corporate  lim- 
its, did  not  repeal  the  special  act  whereby, 
within  the  village  of  Hyde  Park,  the  associa- 
tion had  been  previously  authorized  to  ac- 
quire certain  lands  for  a  public  purpose  and 
to  hold  them  free  from  liability  to  be  taken 
for  streets  by  condemnation.  The  question 
was  one  of  leglEiIatlve  intention,  and  not  'of 
legislative  power.  Here  there  is  no  question 
of  the  Intention  of  the  Legislature  to  confer 
upon  the  South  Park  Commissioners  the 
powers  in  Orant  Park  mentioned  In  the  act 
in  question.  In  this  case  the  special  law 
merely  recognized  certain  private  rights,  and 
provided  that  they  should  be  observed,  but 
did  not  declare  that  they  might  not  be  taken 
by  condemnation.  It  is  not  inconsistent  with 
the  contract  by  which  such  rights  were  creat- 
ed to  condemn  them  In  the  exercise  of  the 
right  of  eminent  domain,  and  It  Is  not  In- 
consistent with  the  statute  by  which  such 
rights  were  confirmed  to  precisely  the  same 
extent  as  they  existed  by  virtue  of  the  con- 
tract, to  condemn  them  in  the  same  way. 
Neither  the  city  nor  any  other  authority  has 
now  the  power  to  permit  encroachments  on 
the  part  by  buildings  thereon  without  the 
a«sent  of  all  owners  of  lots  on  Michigan 
avenue,  but  the  right  of  such  owners  to  ob- 
ject may  be  acquired  by  eminent  domain, 
and  the  acquisition  of  such  right  to  object 
Is  equivalent  to  obtaining  their  assent 
Though  the  words  of  the  acts  are  general, 
and  relate  to  any  board  of  park  commla- 
sionerB  and  any  public  park,  there  Is  no 
doubt  of  the  legislative  intention  to  apply 
them  to  this  particular  park.  The  peculiar 
language  conferring  the  right  to  condemn 
where  any  owner  of  abutting  land  or  other 
person  has  "any  right  to  have  such  public 
park,  or  any  part  thereof,  retnaln  open  and 
vacant  and  free  from  any  boildlngs,"  applies 
precisely  to  the  unusual  condition  which  ex- 
ists in  the  case  of  this  park  and  is  conclu- 
sive of  the  legislative  intention. 

It  is  contended  that  the  acts  of  May  14, 
1903,  are  Invalid  because  they  impair  the 
obligation  of  contracts,  in  violation  of  section 
10  Of  article  1  of  the  federal  Constitution; 
that  the  subjects  of  the  act  are  not  soffl- 
dently  expressed  in  the  title  and  that  each 
act  embraces  more  than  one  subject  In  vio- 
lation of  section  13  of  article  4  of  the  state 
Constitution  of  1870:  and  that  the  acts  con- 
stitute special  legislation,  in  .violation  of  sec- 
tion 22  of  article  4  of  the  state  Constitution. 

The  contracts,  the  obligations  of  which 
are  said  to  be  violated,  are  those  claimed 
to  have  been  creited  by  the  dedication  and 
by  the  acts  of  1861  and  1863  (Prlv.  Laws 


1863,  p.  40).  Whatever  contract  rights  ex- 
ist growing  ont  of  tiie  dedication  or  those 
statutes  are  property  rights,  and  are  sub- 
ject, as  we  have  seen,  to  the  exercise  of  the 
right  of  eminent  domain.  The  obligation  of 
such  contracts  is  not  Impaired  by  taking 
them  through  the  power  of  eminent  domain. 
West  River  Bridge  Co.  v.  Dlx,  supra;  Long 
Island  Water  S&pply  Co.  v.  City  of  Brook- 
lyn, supra. 

The  titles  of  the  acts  of  May  14,  1903,  are 
general.  They  are  "An  act  to  amend  an 
act  entitled  'An  act  concerning  museums  in 
public  parks,'"  and  "An  act  concerning  free 
public  libraries  in  public  parks."  The  gen- 
erality of  a  title  is  no  objection  to  It  If 
all  the  things  authorized  or  required  by  the 
act  to  be  done  are  reasonably  Included  with- 
in the  general  subject  expressed  in  the  title, 
and  legitimately  tend  to  effect  the  legislative 
purpose  in  regard  to  that  subject,  they  are 
properly  included  in  the  act,  and  the  title  is 
sufficiently  expressed.  People  v,  Sayer,  246 
111.  382,  92  N.  E.  900;  People  v.  McBride, 
234  111.  146,  84  N.  B.  865,  123  Am.  St  Rep. 
82;  Menl  v.  People,  198  111.  258,  64  N.  E. 
1106;  Town  of  Manchester  v.  People,  178 
111.  285,  52  N.  E.  964 ;  People  T.  Nelson,  133 
lU.  565,  27  N.  B.  217;  Blake  ▼.  People,  109 
111.  504.  An  act  concemlDg  libraries  in 
public  parks  may  properly  deal  with  the 
time,  manner  and  drcumstances  under  which 
they  may  be  placed  there ;  the  regulation  of 
the  relations  between  the  park  authorities, 
the  library  authorities,  and  the  public;  the 
rights  of  all  persons  Interested  in  the  park 
and  in  the  library,  and  all  things  essential 
to  a  d£termination  thereof.  Each  of  these 
acts  deals  with  the  single  subject  which 
was  snfBciently  expressed  In  the  title. 

It  Is  said  that  the  acts  violate  section  22 
of  article  4  of  the  state  Constitution  because 
they  grant  special  privileges  to  museum  and 
library  corporations,  and  are  restricted  to 
public  parks  where  abutters  have  an  ease- 
ment to  have  them  kept  vacant  The  lat- 
ter part  of  the  argument  is  Inconsistent  with 
the  position  taken  that  because  Grant  Park 
is  such  a  park  the  acts  do  not  apply  to  It, 
and  it  is  also  unfounded  because  the  acts. 
In  terms,  apply  to  all  public  parks.  The 
power  to  condemn  private  rights  is,  of  course, 
restricted  to  cases  where  private  rights  ex- 
ist So  far  as  the  acts  confte  upon  museum 
and  library  corporations  privileges  not  con- 
ferred upon  other  private  corporations  or 
Other  charitable  organizations,  there  are  ob- 
vious differences  betweoi  the  character  and 
purposes  of  such  corporations  and  all  other 
organizations  which  form  a  reasonable  bas- 
is for  the  distinction  between  them  and  all 
other  organizations  and  between  one  an- 
other. As  to  the  question  whether  the  mu- 
seum act  violates  this  section  of  the  Consti- 
tution because  applicable  only  to  a  museum 
located  In  a  public  park  on  July  1,  1908,  no 
opinion  is  expressed,  but  the  act  of  May  14, 
ISOS,  "oonoernlng  free   public   libraries   la 
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pnbllc  parks,"  Is,  In  my  Jndgment,  a  y&lid 
aiactment  anthorlzlng  the  South  Park  C!om- 
mlsslonerB  to  condemn  the  private  rights 
mentioned  In  It 

HAND,  J^  I  concur  In  the  foregoing  dla- 
sentlng  opinion  of  Mr.  Justice  DUKN. 

GARTER,  J.  (dissenting).  I  concur  In  the 
dissent  of  Mr.  Justice  DUNN,  but  the  ques- 
tions under  discussion  are  so  important  that 
I  desire  to  make  a  few  additional  sugges- 
tions. 

I  cannot  see  how  the  former  declsioas  In 
the  Lake  Front  Gases  that  have  been  hereto- 
fore referred  to  control  in  any  way  the  ques- 
tlims  raised  in  this  case.  The  doctrine  of 
res  Judicata  cannot  apply  here.  The  cause 
of  action  in  the  case  now  under  cmisldera- 
tion  Is  not  Identical  with,  but  different  from, 
the  causes  of  action  In  all  of  the  former 
Lake  Front  Gases.  Those  cases,  therefore, 
are  not .  conclusive  in  this  case  as  to  what 
might  have  been  decided,  but  only  as  to  the 
precise  point  actually  decided  In  sacb  cases. 
Oromwell  v.  County  of  Sac,  94  U.  S.  351, 
3ft  L.  Kd.  196;  Riverside  Go.  v.  Townshend, 
120  111.  9,  9  N.  B.  «5;  Stone  v.  Salisbury, 
209  111. '66,  70  N.  B.  606;  Cramer  v.  Wilson, 
202  ni.  83,  66  N.  B.  809;  Chicago  Theo- 
logical Seminary  v.  People,  189  111.  4S9,  59 
N.  E.  977 ;  Leopold  v.  City  of  Chicago,  150 
in.  568,  37  N.  B.  892;  Hanna  v.  Read,  102 
HI.  696,  40  Am.  Rep.  608^:  Merrlfleld  v. 
Canal  Com'rs.  212  lU.  456,  72  N.  B.  406, 
587,  67  L.  R.  A.  869 ;  Sawyer  v.  Nelson,  160 
111.  629,  48  N.  B.  728.  The  same  rule  of  law 
was  Mi  down  in  one  of  the  Lake  Front 
Gases.  Bliss  v.  Ward,  108  IlL  104,  64  N. 
B.  705.  It  has  frequently  been  held  by  this 
court  that  no  eeton)di  arose  from  a  former 
Judgment,  whefe  the  causes  of  action  were 
not  Identical,  and  where  the  questl^m  was 
not  actually  decided  In  the  former  case. 
First  Nat  Bank  v.  Leech,  207  111.  215,  67 
N.  B.  800;  Gaffleld  v.  Plumber,  175  III.  521, 
51  N.  B.  749.  From  a  consideration  of  the 
oi^nions  in  the  former  cases,  I  am  unable 
to  see  that  what  is  there  stated  supports  the 
statement  in  the  majority  opinion  that  the 
question  here  involved  was  intended  to  be 
decided  in  any  of  the  so-called  Lake  Ffont 
Gases.  It  is  a  familiar  rule  that  the  au- 
thority of  Judicial  decisions  arises  from 
what  the  court  decides  In  reference  to  the 
facts  before  it  rather  than  from  what  the 
Judge '  who  delivers  the  opinion  may  say  in 
Illustration  or  support  of  such  ruling.  Brad- 
ley V.  Llghtcap,  202  III.  154,  67  N.  B.  45; 
Gob^s  V.  yirglBia,  6  Wheat  399,  5  L^  Ed. 
257. 

I  wish  to  emphasize  especially  what  is 
stated  in  Mr.  Justice  DUNN'S  dissent  that 
all  private  rights  are  held  upon  the  Implied 
condition  that  they  may  be  retaken  by  the 
sovereign.  People  v.  Mayor  of  New  York,  32 
Barb.  (N.  T.)  102 ;  iStevenson  v.  Loehr,  57 
HI.  509,  11  Am.  Bep.  86.    I  cannot  agree 


with  the  coadnsloa  of  the  majority  opinion 
In  this  case,  that  the  public  authorities  haft 
the  right  to  accept  the  dedioation  of  the  lake 
front  under  such  conditlonB  that  the  LcgitOa- 
ture  of  this  state  would  be  deprive  of  the 
right  to  change  the  use  of  Grant  Park  if 
all  the  private  rl^ts  affected  thereby  were 
first  acquired  and  paid  for  through  con- 
demnatloa  proceedings.  Such  acquiring  of 
private  rights  under  the  sovereign  power 
of  eminent  domain  Is  no  violation  of  the 
trust  under  which  this  park  wajs  accepted. 
There  can  be  no  violation  of  private  rights 
in  the  exercise  of  the  right  of  eminent  do- 
main.  West  River  Bridge  Co.  v.  DIx,  6  How, 
507,  12  L.  Ed.  S35 ;  R.  F.  &  P.  B.  R.  Co.  v. 
L.  R.  R.  Co.,  18  How.  71,  14  L.  Ed.  66.  The 
Legislature,  by  authorizing,  under  the  act 
here  in  question,  the  change  of  use  contem- 
plated, did  not  violate  pnbllc  rights,  because 
it  represented  the  public..  The  majority 
opinion  cites  on  this  point  City  of  Jadcson- 
vllle  v.  Jacksonville  Railway  Go,  67  111.  640, 
Village  of  PrlnceviUe  v.  Auten,  77  III.  325, 
City  of  Alton  v.  Illinois  Transportation  Co., 
12  111.  88,  62  Am.  Dea  479,  and  Village  of 
Riverside  t.  MacLaIn,  210  lU.  808,  71  N.  B. 
408,  66  L.  R.  A.  288,  102  Am.  St  Rep.  164^ 
among  other  cases,  as  holding  that  public 
authorities  cannot  change  the  terms  of  a 
restricted  dedication.  '  In  all  those  cases 
there  was  no  prior  exercise  of  the  right  of 
eminent  domain.  Those  decisions  fully  sup- 
ported the  conduslons  of  this  court  in  the 
former  Lake  Front  decisions,  but  it  seems 
clear  to  me  that  they  are  not  in  point  on  the 
question  here  under  consideration,  vie.,  tiiat 
the  use  of  public  property  can  be  changed 
by  the  proper  public  authorities  after  private 
rights  have  been  acquired  by  condemnation. 
The  reasoning  of  Oils  court  in  many  de. 
dsions  leads  to  the  opposite  conclusion  on 
this  question  from  that  reached  by  the  ma- 
jority opinion.  Garter  v.  City  of  Chicago, 
57  IlL  283;. People  v.  Walsh,  96  lU.  2321  36 
Am.  Rep.  1S6;  Lake  Shore  &  Michigan 
Southern  Railway  Go.  v.  Chicago  &  West- 
em  Indiana  Railroad  Co.,  97  III.  506 ;  Meyer 
V.  Village  of  Teutopolls,  131  lU.  652,  23  N. 
E.  651;  City  of  Chicago  f.  Pittsburg,  Cin- 
cinnati, Chicago  &  St  Louis  Railway  Co., 
242  111.  80,  80  N.  B.  648;  City  of  Chicago  v. 
Carpenter,  201  lU.  402,  66  N.  B.  362.  It 
would  be  contrary  to  the  provisions  of 'the 
Gonstitntlon  for  the  Legislature  to  authorize 
the  city  authorities  of  any  dty  to.  open  and 
construct  a  street  across  private  property 
without  first  having  acquired  the  right  so  to 
do  by  purchase  or  condemnation.  If  this  were 
attempted  it  could  be  oijolned  under  the 
authorities  cited  In  the  majority  opinion,  but 
the  decree  in  such  injunction  proceeding  cer- 
tainly would  not  be  res.  Judicata  as  to 
condemnation  proceedings  thereafter  broogbt 
against  the  complainant  (the  owner  of  the 
land)  in  the  Injunctioa  proceedings. 

The  questioa  whether  private  properly  caa 
be  taken  for  public  nse  by  the  ezerdse  ot 
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ezDtnent  domain  la  a  leglsIatiTe  one.  The 
courts.  In  considering  that  i)ower,  are  re- 
quired only  to  decide,  "Is  the  proposed  nse 
a  public  nse?"  "Has  the  power-to  condemn 
t)een  delegated  by  tbe  Legislature?"  "Is  the 
act  so  delisting  It  in  conformity  with  the 
Constitution?"  "Has  the  act  been  complied 
with?"  I  do  not  understand  that  (he  courts 
hare  ever  claimed  any  general  power  to  de- 
cide whether  the  use  justifies  the  taking. 
The  right  of  eminent  domain  Is  an  attribute 
of  sovereignty,  of  which  the  government  can- 
not be  deprived  by  grant  or  contract  What- 
ever exists  In  any  form,  whethae  tangible 
or  Intangible,  may  be  subjected  to  the  ez- 
erdse  of  this  power.  Any  contract  or  grant 
In  restraint  of  the  full  exercise .  ol  this 
right  Is  not  obligatory  upon  U>e  state,  and 
is  unwarranted  and  void.  The  state  ia  with- 
out power  to  divest  itself  of  this  light  Vil- 
lage of  Hyde  Park  v.  Oakwoods  Cemetery 
Ass'n,  119  lU.  141,  T  N.  D.  627;  Metropolitan 
City  Railway  Co.  v.  Chicago  West  DiviBlon 
Ballway  Co.,  87  111.  817;  ShoU  v.  German 
Coal  Co..  118  111.  427,  10  N.  B.  190,  SO  Am. 
Eep.  879;  Offleld  v.  N.  X.,  N.  H.  &  H.  Co., 
208  U.  S.  872,  27  Sup.  Ct  72,  61  U  Bd.  231. 
If  the  rule  laid  down  In  the  majority  opin- 
ion be  followed  to  its  logical  oondnislon,  this 
transcmdent  power  of  emln«it  domain  will 
be  transferred  from  the  legislative  to  the 
Judicial  bianeh  of  the  government  The 
courts  will  then  be  compelled  to  decide  In 
every  case,  not  only  that  the  use  is  a  public 
one,  which  is  being  exercised  under  legisla- 
tive authority  and  not  In  conflict  with  the 
Constitution,  bnt  also  that  such  public  use 
Is  wise  or  necessary.  Such  a  rule  of  law,  in 
my  judgment.  Is  not  only  in  conflict  with  the 
authorities  on  this  subject  but  also  with 
sound  public  policy. 

(an  Uaaa.  SOS) 

MAYBEBRT  ▼.    SPBAOUB.       . 
(Supreme  Judidal  Court  of  Massacbasetta. 
Suffolk.     Jan.  6,  1011.) 

1.  ASSIQNMEITTS  FOB  BENEFIT  OF  CRaDITOBS 
a  365*)— LlABIUTT  OF  AssiaNEB. 

A  bill  Ilea  by  a  creditor  or  his  executor  to 
eompel  an  secountinr  by  an  atsiguee  tor  the 
benefit  of  creditors,  who  fraudulently  refnses 
to  turn  over  money  collected  under  an  agiet- 
ment  whereby  the  creditor  transferred  a  claim 
to  the  assignee,  on.  the  assignee's  agreement  to 
pay  therefor  from  funds  collected  from  the  as- 
dgnor'a  debtor. 

IBA.  Nate.— For  other  casea,  aee  Assif^nmenta 
for  Benefit  of  Creditors,  Dec.  Dig.  i  365.*] 

i.  JuDoiiCNT  (I  24*)— Subjects. 

The  law  knowa  no  such  judgment  as  one 
against  the  "goods  and  estate"  of  a  person 
named. 

TB/i.   Note.— For  other  casea,  aee  Judgment 
Dec.  Dig.  f  24.»] 

8.  Ekxonoir  of  Rkiceoixs  (I  8*)  —  Sun 
AoAiRBT  Assionra  FOB  Gbeditobs— Beitx- 
wn. 

A  bin  by  a  creditor's  executor  to  compel 

en  accounting  by  an  aaalgnee  tor  the  benefit  of 


ereditora,  who  fraudulently  refuses  to  turn  over 
money  collected  under  an  agreement  whereby 
the  creditor  transferred  a  claim  to  the  assignee, 
on  the  assignee's  agreement  to  pay  therefor  from 
^unds  collected  from  the  assignors'  debtor,  ia  not 
precluded  by  a  judgment  obtained  by  the  execu- 
tor against  the  assignors'  "goods  and  estate" 
in  the  assignee's  hands  for  the  amount  due 
him. 

[£<d.  Note.— For  other  cases,  see  Election  of 
Bemedles,  Dec.  Dig.  |  3.*] 
4k  Bi<ttnTT  (I  418*)— Dbcbke  Pbo  CoNrasso— 

EimoT. 

Taking  a  bill,  pro  confeaao  merely  means 
that  the  truth  of  facts  pleaded  ia  eatabliahed. 
and  hence  it  ia  no  objection  thereto  that  the 
facta  alleged  do  not  ahow  a  causa  of  action. 

[EkI.  Note.— For  other  cases,  aee  Bqulty,  Dea 
Dig.  i  418.*] 

6.  Affeai.  Airn  Ebbob  (|  460*)— Bntbt— Tun. 
Pendency    of    exceptions    auapenda    power 
to  enter  a  final  decree. 

lEA.  Note.— For  other  oaaee,  see  Appeal  and 
Error,  Dee.  Dig.  i  46a*] 

Exceptions  from  Superior  Court  Suffolk 
County;  J.  B.  Blchardson,  Judge. 

Bill  by  Oeorge  U  Mayberry,  executor, 
against  Charles  H.  Sprague.  Dedsion  for 
plaintiff,  and  defendant  brings  exceptions. 
Partly  sustained,  and  partly  overruled. 

Warner  V.  Taylor,  for  plaintiff.  H.  J. 
Jaqnith,  for  defendant 

LORINQ,  J.  The  only  questioD  presented 
by  the  first  bUl  of  exceptions  Is  whether  the 
defendant's  demurrer  to  the  plalntllTs  bUl  In 
equity  was  rightly  overruled. 

The  following  facts  are  alleged  in  the  bill: 
The  plaintiff's  testator  was  a  creditor  of  the 
firm  of  Hapgood  &  Ixmg,  and  tbe  defendant 
was  a  common-law  assignee  of  their  proper- 
ty for  the  benefit  of  their  creditors.  Before 
the  assignment  the  plaintiff's  testator  had 
brought  an  action  against  tbe  firm  in  which 
he  Iiad  trusteed  one  TurnbnU,  The  firm 
claimed  that  Tumbull  owed  them  upwards  of 
$1,400,  but  this  was  disputed  by  Tumbull. 
Thereupon,  on  a  day  in'  April,  1802,  not  stat- 
ed, the  testator  and  the  defendant  assignee 
came  to  tbe  following  agreement  to  wit: 
The  assignee  purchased  tbe  testator's  claim 
and  agreed  to  pay  him  therefor  $1,876  from 
the  funds  collected  from  T'umbnll,  and  if  so 
much  as  $1,376  should  not  be  collected  from 
Tutnbull,  then  the  assignee  was  to  make  up 
the  difference  from  other  funds  belonging  to 
him  as  assignee  as  aforesaid.  The  "rqwnd- 
ent  Sprague  subsequently  received  from  said 
Tumbull  $1,000  in  settlement  which  he  holda 
as  trustee  for  your  complainant  and  which 
he  wrongfully  and  fraudulently  refuses  to 
turn  over  to  your  complainant  and  which  h« 
has  wrongfully  and  fraudnlentiy  appropriate 
ed  to  his  own  use."  The  plaintiff  brought  an 
action  at  law  "against  respondent  Sprague 
in  his  capacity  as  assignee  aforesaid,"  a  ver- 
dict was  ordered  for  the  plaintiff,  and  be  now 
holds  an  unsatisfied  execution  against  the 
goods  and  estate  of  the  firm  in  the  hands  ot 


•rsr  ethar  esaaa  aaa  asm*  toplo  and  aaetioa  NVUBBR  ta  Dae.  Dig.  *  Am.  Dig.  Kay  Mo.  Serial  *  Rap'r  laOaxaa 

Digitized  by  VjVJVJV  iC 


926 


03  NORTHEASTERN  REPORTER. 


(liaw. 


"Sprague  (the  defendant)  for  $1,249.07.  ▲ 
copy  of  this  execution  la  annexed  to  the  bill, 
and  It  appears  from  it  that  the  amn  of  $1,- 
249.07  is  due,  with  Interest  from  July  6, 1906. 
By  the  allegations  of  the  bill,  which  the 
defendant  has  admitted  to  be  true,  be  receiv- 
ed from  TumbuU  $1,000,  which  he  "frandn- 
Jently  appropriated  to  his  own  use."  Under 
the  agreement  between  the  testator  and  the 
defendant  the  money  rec^ved  from  TumbuU 
was  the  money  of  the  plaintiff's  testator  In 
the  hands  of  the  defendant,  and  therefore  he 
could  maintain  a  bill  in  equity  against  the 
defendant  for  an  accounting  and  to  recover 
it  It  follows  that  this  bill  is  weU  brought 
unless  there  is  something  in  the  technical 
<Iefenses  set  up  by  the  defendant  to  escape 
from  accounting  to  the  plaintiff  for  the  mon- 
«y  of  the  testator'  which  he  admits  he 
"wrongfully  and  fraudulently  appropriated,  to 
his  own  use."  His  main  reliance  is  on  the 
fact  that  the  plaintiff  brought  an  action  at 
law  on  the  contract  If  he  had  sued  the  de- 
fendant personally  for  a  breach  of  the  con- 
tract there  would  have  been  ground  for  the 
contention  that  he  had  elected  not  to  treat 
the  fund  of  $1,000  as  his  own.  But  so  far 
as  appears  the  plaintiff  did  not  undertake  to 
hold  the  defendant  liable  for  breach  of  the 
contract  What  he  seems  to  have  undertak- 
en to  do  was  to  bring  an  action  at  law  which 
would  result  in  a  judgment  against  the  funds 
of  the  firm  in  the  defendant's  hands.  The 
execution  recites  that  the  plaintiff  has  "re- 
covered Judgment  against  the  goods  and  es- 
tate which  were  of  Everett  B.  Hapgood  of 
Boston,  in  our  county  of  Suffolk,  and  Swift 
N.  Long  of  Cambridge,  in  said  county  of  Mid- 
dlesex, in  the  hands  and  custody  of  Charles 
H.  Sprague,  of  said  Cambridge,  assignee  for 
the  benefit  of  creditors  of  said  Everett  B. 
Hapgood  and  Swift  N.  Long,  for  the  sum," 
etc  It  would  seem  that  what  the  plaintiff 
tried  to  do  was  to  recover  against  this  de- 
fendant as  assignee  the  same  sort  of  Judg- 
ment that  a  creditor  of  a  deceased  person  re- 
covers against  his  executor  or  administrator. 
But  the  creditor  of  an  assignor  cannot  recov- 
er such  a  Judgment  against  his  common-law 
assignee.  ^  Moreover  the  Judgment  recited  in 
the  execution  here  in  qruestlon  is  not  the 
judgment  entered  in  an  action  by  a  creditor 
of  a  deceased  person  against  his  executor  or 
administrator.  The  Judgment  in  such  a  case 
is  that  the  defendant,  as  he  is  executor  or 
administrator  of  the  deceased,  owes  the 
plaintiff  so  much  money,  and  the  execution 
Issued  on  that  Judgment  runs  against  the 
goods  and  estate  of  tJie  deceased  in  the  hands 
and  possession  of  the  executor  or  adminis- 
trator. A.  "Judgment  against  the  goods  and 
estate"  of  a  person  named  is  not  a  Judgment 
known  to  the  law,  and  for  that  reason  it 
might  perhaps  be  treated  as  a  nullity.  But 
however  that  may  be,  by  taking  such  a  judg- 
ment (If  it  is  to  be  treated  as  a  judgment) 


the  plaintiff  did  not  elect  to  look  to  the  de- 
fendant personally  for  breach  of  his  contract 
and  to  give  up  his  right  tq  the  $1,000  in  the 
defendant's^ands  as  his  money.  See  Attor- 
ney General  v.  American  IiCglon  of  Honor, 
196  Mass.  151,  81  N.  E.  906.  There  is  noth- 
ing In  the  other  technicalities  raised  by  the 
defendant  which  requires  notice. 

The  second  bill  of  exceptions  presents  the 
question  whether,  the  defendant  having  fail- 
ed to  answer,  the  Judge  was  right  in  direct- 
ing the  bill  to  be  taken  pro  confesso.  The 
defendant  urges  that  he  was  wrong  in  so  do- 
ing becanse  the  facts  alleged  do  not  war- 
rant any  decree.  If  tt  were  true  that  the 
facts  alleged  do  not  state  a  cause  of  action 
and  so  do  not  warrant  a  decree,  that  is  no 
reason  for  not  entering  a  decree  that  they 
are  true.  All  that  taking  a  bill  pro  confesso 
means  is  that  the  truth  of  the  facts  pleaded 
is  established. 

The  third  bill  of  exceptions  sets  forth  two 
exertions:  One  to  a  refusal  to  rule' that  the 
bill  would  not  support  a  decree.  That  we 
have  disposed  of  in  deciding  that  the  demur- 
rer was  rightly  overruled.  Tie  other  is  an  ex- 
ception to  entering  any  decree  at  alL  This 
exception  must  be  sustained.  So  long  as  ex- 
ceptions are  pending  the  i>ower  of  the  court 
to  enter  a  final  decree  is  suspended.  Mc- 
Cusker  v.  Gelger,  195  Mass.  46,  80  N.  E.  648. 

The  last  exception  must  be  sustained.  All 
other  exceptions  must  be  overruled. 

So  ordered. 


(107  Han.  MS) 
CASEY  V.  NEW  YORK,  N.  H.  A  H.  B,  00. 
(Supreme   Judicial   Court   of  Magsachusetts. 
Bristol.    Jan.  6,  1911.) 

CaBBIBBS   (f  Sl^— INJUBT   TO    PASSENaEBS— 

NEOLiexircB— Evidence. 

In  an  action  tta  injuries  to  a  passenger, 
caused  by  the  door  of  the  car.  closing  on  his 
fingers  while  be  bad  bis  hand  on  the  jamb  of 
the  door  to  steady  himself,  evidence  held  not  to 
show  negligence  at  the  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  I  1307;  Dec.  Dig.  |  318.*] 

Exceptions  from  Superior  Court,  Bristol 
CJounty ;  William  Schofield,  Judge. 

Action  by  Patrick  Casey  against  the  New 
York,  New  Haven  &  Hartford  Railroad  Com- 
pany. There  was  a  verdict  for  defendant, 
and  plaintiff  brings  exceptions.    Overruled. 

Hlgglns  &  Hanify,  for  plaintiff.  Frederidc 
S.  Hall  and  Chas.  O.  Hagerty,  for  defendant 

LORINO,  J.  In  this  case  the  plaindfl, 
while  passing  through  the  forward  door  of 
a  combination  car  in  alighting  at  his  destina- 
tion, put  his  hand  on  the  Jamb  of  the  door  to 
steady  himself  in  turning  round,  when  the 
door  closed  on  his  fingers.  It  appeared  that 
in  the  top  of  the  door  there  was  an  arrange- 
ment whl<di  automatically  closed  the  door 
and  at  the  bottom  a  catch  designed  to  hold 
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it  open.  The  door  was  oi)eu  when  the  plain- 
tut  reached  it  and  the  train  was  then  at  a 
Btandatlll.  A  companion  of  the  plalntlfl  got 
off  Immediately  before  the  plaintiff,  and  this 
companion,  called  by  the  plaintiff,  testified 
that  an  unknown  .man  and  a  newsboy  got  off 
ahead  of  him  and  that  the  door  was  opened 
by  the  newsboy.  The  forward  part  of  the 
combination  car  hera.  in  question  was  used 
as  a  baggage  car.  The  baggage  master,  call- 
ed by  the  plaintiff,  testified  that  he  did.  not 
open  the  door  in  question;  that  there  was 
no  newsboy  on  the  train,  and  that  he  was 
"most  sure"  that  the  door  was  opened  by 
the  plaintiff's  companion ;  that  the  plaintiff's 
companion  was  the  first  to  go  out,  then  the 
plaintiff,  and  then  an  unknown  man,  who 
said  he  "didn't  pull  the  door  onto  his  [the 
plaintiff's]  fingers."  The  plaintiff  testified 
(as  we  understand  the  bill  of  exceptions)  that 
"two  or  three  people  went  out  ahead  of  him, 
and  that  "he  was  the  last  passenger  out  of 
the  car."  The  only  other  person  In  the  car 
was  the  motorman,  and  it  was  admitted  that 
he  remained  In  his  box.  There  was  no  evi- 
dence that  the  door  was  opened  by  an  em- 
ploy6  of  the  defendant  and  there  was  no  di- 
rect evidence  that  the  catch  was  defective. 

On  this  evidence  there  was  no  more  rea- 
son to  suppose  that  the  door  swung  to  be- 
canse  of  a  defect  in  the  catch  than  to  sup- 
pose that  It  was  not  properly  set  on  the 
catch  when  oi)ened  by  one  of  the  persons  who 
got  off  before  the  plaintiff ;  and  therefore  no 
case  of  negligence  on  the  part  of  the  defend- 
ant was  made  out  Faulkner  v.  B.  ft  M.  R. 
R.,  187  Mass.  254,  72  N.  B.  976;  Hunt  v. 
Boston  EHev.  Ry.,  201  Mass.  182,  87  N.  B. 
489.  The  plaintiff  has  argued  that  he  was 
entitled  to  go  to  the  Jury  because  the  bag- 
gage master  testified  that  it  was  his  duty  to 
open  the  car  door  when  the  train  stopped, 
and  that  he  did  not  do  It  on  this  occasion  be- 
cause It  had  been  opened  before  the  train 
stopped,  and  further  that  if  the  door  was 
opened  by  a  passenger  It  was  the  defendant's 
duty  to  see  that  it  was  properly  set  back  on 
the  catch.  We  have  examined  the  cases  cit- 
ed In  support  of  these  contentions  and  find 
nothing  In  them  that  helps  the  plaintiff.  We 
are  of  opinion  that  the  Judge  was  right  In 
directing  a  verdict  for  the  defendant 

Exceptions  overruled. 

(207  MUs.  stt) 

POSTAL  TELEGRAPH  CABLE  CO.  OF 

MASSACHUSETTS  v.  CITI 

OF  OHICOPEa 

(Supreme  Judicial  Court  of  Manachnsetta. 

Suffolk.    Jan.  4,  1911.) 

1.  TSLBOBAfHS    AND    TKUIPROinW    ({    10*)— 

Bbiction  or  Poles  in  Sibbetb— Rsasona- 

BUi  RXOTHATIONS. 

Within  Rev.  Layrs,  c.  25,  i  64,  c.  26,  {  6, 
providing  that  cities  may,  by  ordinance,  make 
leasonable  regulations  for  erection  and  main- 
tenance, in  streets  thereof,   of  telegraph   lines 


and  lines  for  tninamission  of  electrldty,  it  Is  a 
reasonable  regulation  that  a  telegraph  company, 
licensed  to  erect  and  maintain  its  lines  there, 
shall  permit  the  city  -to  place  its  electric  wires 
on  such  poles  free  of  charge,  and  other  corpora- 
tions to  place  their  wires  there  on  payment  of 
reasonable  compensation;  the  expense  to  the 
company  from  the  presence  of  the  city's  wires 
being  slight,  and  probably  not  more  than  the 
expense  to  the  city  for  inspection  of  the  com- 
panv's  wires,  and  this,  though  presence  of  the 
city  8  wires  requires  those  makmg  repairs  on 
the  company's  line  to  exercise  greater  care  to 
avoid  danger,  and  though  the  company  has  to  in- 
crease its  voltage  because  of  inductive  disturb- 
ances over  its  entire  system. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  |  10.*] 

2.  ComrEBCE  (t  59*)— Ebectior  or  Poles  in 
Stbeets  —  Keoulatiors  —  Intebfebkncb 
with  intxbstate  comuebcb. 

Requirements  of  an  ordinance,  adopted  un- 
der authority  of  Rev.  Laws,  c.  25,  i  54,  c.  26.  § 
6,  to  cities  to  make  reasonable  regulations  for 
erection  and  maintenance  of  telegraph  poles  in 
streets,  and  in  the  exercise  of  the  police  power, 
for  the  purpose  primarilv  of  preventing  the  erec- 
tion of  unnecessary  and  objectionable  poles,  to 
the   obstruction    oi   travel,   and   secondarily    to 

Erovide  compensation  to  the  city  tor  expense  of 
ispectlng  the  telegraph  line  tor  the  protection 
of  the  pubUc,  that  a  telegraph  line  licensed  to 
erect  imles  in  streets  shall  permit  other  com- 
panies, for  reasonable  com^nsation,  to  put  their 
wires  thereon,  and  the  city  to  put  Its  wires 
thereon  without  charge,  being  In  reference  to  a 
local  matter,  about  which  Congress  has  taken 
no  action,  and  being  reasonable,  are  not  an  in- 
terference with  Interstate  commerce,  within 
the  implied  prohibition  of  the  federal  Constitu- 
tion. 

[BJd.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  il  87,  100;  Dec.  Dig.  {  59.*] 

3.  Telegbaphs  and  Telephones  (§  10*)— 
Right  to  Ebect  Poles  in  Stbeet— Use  bt 

CiTT. 

Where  a  city  permitted  a  telegraph  com- 

§any  to  erect  poles  in  streets,  subject  to  an  or- 
inance  provimng  that  other  companies  might, 
on  due  compensation,  put  their  wires  thereon, 
and  that  the  city  might  pnt  its  wires  thereon 
free  of  charge,  and  the  city  used  the  poles  for 
10  years  for  its  wires,  injunction  against  the 
continuance  of  the  city  s  wires  there  should  not 
be  granted,  but  any  relief  should  t>e  by  compen- 
sation in  damages,  even  if  the  ordinance  went 
too  far  by  sudi  requirements,  and  the  existence 
of  the  ci^'s  wires  on  the  company's  poles  be  a 
technical  Invasion  of  its  rights,  as  the  erection 
of  new  poles  b^  the  city  would  not  only  require 
a  great  expenditure,  but  would  Involve  a  crowd- 
ing of  the  streets. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec  Dig.  {  10.*] 

Case  Reserved  from  Supreme  Judicial 
Court,  Suffolk  County. 

Suit  by  the  Postal  Telegraph  Cable  Com- 
pany of  Massachusetts  against  the  City  of 
Chlcopee.  The  case  was  reserved  for  the  full 
court    Bill  dismissed.  ^ 

Carver,  Wardner  &  Goodwin,  G.  Philip 
Wardner,  and  Clifford  H.  Walker,  tor  com- 
plainant Luther  White,  City  SoL,  for  re- 
spondent 

ENOWI/rON,  C.  J.  This  Is  a  bill  to  enjoin 
the  defendant  from  maintaining  certain  elec- 
tric wires  upon  the  plaintiff's  telegraph  poles. 
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In  1891  the  Postal  Telegraph  Cable  Company 
of  New  York  erected  a  telegraph  line  In  the 
city  of  Chlcopee  from  the  line  of  the  city  of 
Springfield  on  the  soath,  by  a  somewhat  elr- 
coltoaa  route,  through  Chlcopee  Center  to 
Chlcopee  Falls,  and  thence  northwesterly  to 
the  line  of  the  city  of  Holyoke,  this  being  a 
part  of  a  telegraphic  system  extending  into 
and  through  other  states,  which  was  used 
In  part  In  Interstate  commerce.  By  a  series 
of  conveyances  through  different  corporations 
this  line  has  passed  into  the  ownership  of 
the  plaintiff,  which  holds  It,  with  all  the 
rights,  and  subject  to  all  the  liabilities,  of 
the  original  owner.  It  runs  through  public 
highways  which  are  post  roads.  The  plain- 
tiff's predecessor  In  title  had  a  right  to  con- 
struct and  maintain  such  a  line,  and  the 
plaintiff  has  a  right  to  maintain  it  along 
public  highways,  under  Rev.  St  U.  S.  | 
6263  (U.  S.  Comp.  St  1901,  p.  8579).  This 
right  also  is  reaffirmed  and  extended  to  oth- 
er classes  of  corporations  by  Rer.  Laws,  c.  122, 
I  1.  But  it  is  subject  to  the  right  of  cities 
and  towns,  by  ordinance  or  by-law,  to  make 
any  reasonable  local  regulations  in  regard  to 
the  exercise  of  it.  Rev.  Laws,  c.  25,  f  54; 
Id.  c.  26,  I  6.  These  regulations,  under  the 
Constitution  of  the  United  States,  must  be 
such  as  do  not  Interfere  with  or  regulate  di- 
rectly interstate  commerce.  These  proposi- 
tions are  all  well  established  by  decisions  of 
the  Supreme  Court  of  the  United  States. 

On  June  15,  1891,  the  plaintiff's  predeces- 
sor in  title,  acting  In  accordance  with  Rev. 
Laws,  c.  122,  a  X,  2,  applied  to  the  mayor 
and  aldermen  for  authority  in  writing,  fix- 
ing the  location  of  Ka  line  and  establishing 
its  rights.  In  July,  1891,  the  city  of  Chlco- 
pee passed  an  ordinance,  which  is  chapter  17 
of  the  Ordinances  of  that  year,  and  which 
provided  that  the  mayor  and  aldermen  sfaonld 
have  the  exclusive  power  to  license  the  erec- 
tion and  maintenance  of  telegraph  and  tele- 
phone and  other  lines  of  electric  wires  with- 
in the  city,  and  that  any  license  granted  pur- 
suant to  the  ordinance  should  be  subject  to 
the  right  of  the  dty,  free  of  charge,  to  place 
Its  fire  alarm  telegraph  or  other  electric 
wires  upon  the  poles  or  through  the  conduit 
so  licensed  to  be  maintained,  and  to  the  right 
of  the  dty  to  license  the  location  of  lines 
by  any  other  person  or  corporation  upon  said 
poles  and  through  said  conduit  upon  pay- 
ment being  made  of  a  reasonable  compensa- 
tion, to  be  determined  by  the  parties,  or,  if 
they  fall  to  agree,  to  be  determined  by  the 
mayor.  There  was  also  a  requirement  that 
all  parties  licensed  to  erect  poles  and  fixtures 
and  to  maintain  electric  wires  shouTd  give  to 
the  city  an  agreement  in  writing  to  save  It 
harmless  from  all  claims  for  damages,  tsosts, 
expenses,  charges  or  compensation,  for  or  on 
account  of  the  erection,  maintenance  or  use 
of  such  poles,  fixtures  or  wires.  It  also  pro- 
vided for  the  appointment  and  term  of  office 
of  an  inq;>ector  of  wires,  and  for  many  oth- 
er things,  with  a  view  to  the  proper  regula- 


tion of  the  bnsiiiess  of  maintaining  and  aslng 
electrlic  wires  within  the  city. 

The  committee  on  highways,  to  whom  was 
referred  the  application  of  the  Postal  Tele- 
graph Cable  Company  for  a  permit  reported 
on  July  6,  1891,  recommending  the  granting 
of  the  petition,  with  certain  modifications, 
and  that  the  company  must  agree  to  comply 
with  the  city  ordinance  entitled  "Electric 
Wires."  The  ordinance  was  ordained  at  or 
about  the  same  time.  On  the  day  when  the 
report  tras  filed  it  was  accepted,  and  the 
clerk  was  instructed  to  notify  the  petitioner 
that  the  petition  would  be  granted  upon  com- 
pliance with  the  restrictions  and  agreements 
therein  enumerated.  On  September  7th,  two 
months. later,  an  order  was  passed  by  the 
mayor  and  aldermen  that  permission  be  giv- 
en the  petitioner  to  erect  Its  lines  in  the 
specified  streets,  "upon  the  following  express 
conditions,  a  violation  of  any  of  which  shall, 
at  the  election  of  the  board  of  aldermen,  op- 
erate as  a  forfeiture  of  the  permission  an^ 
rights  herein  granted,  to  wit: 

"First  that  said  company  sball  agree  to 
comply  with  the  requirements  of  chapter  22 
of  the  Revised  Ordinances  of  the  city  of 
Chlcopee. 

"Second,  that  said  company  shall  nse  the 
poles  now  erected  in  said  city  on  Broadway, 
from  the  house  of  Charles  T.  Hendrlck  to 
the  Overman  Wheel  Company's  Victories. 
•    •    •      ' 

"Fourth,  that  the  officers  and  members  of 
the  fire  department  may,  In  the  event  of  a 
fire,  and  whenever  In  'connection  therewith 
they  deem  it  proper,  cut  the  wires  of  said 
company,  and  that,  if  so  cut,  they  shall  be 
repaired  at  the  expense  of  said  company. 

"Fifth,  that  said  conyjany  shall,  before  any 
work  or  construction  In  said  streets  or  high- 
ways is  done,  execute,  under  seal,  a  contract 
in  the  words  following,  all  blanks  being  prop- 
erly filled,  and  deliver  the  same  to  the  dty." 

Then  followed  an  agreement  to  indemnify 
the  city  from  loss,  cost  or  damage  suffered 
by  reason  of  the  erection  or  maintenance  of 
the  poles  or  wires.  This  contract  was  sign- 
ed by  one  of  the  officers  of  the  company,  but 
was  never  returned  to  the  defendant  By  a 
derlcal  error  the  chapter  of  the  ordinance 
was  referred  to  in  this  order  as  22,  Instead  of 
17,  the  number  intended.  Chapter  22  is  an 
ordinance  relative  to  public  parks,  and  it 
makes  no  reference  to  locations,  poles  or 
wires.  Nearly  all  of  the  line  was  built  short- 
ly after  this  location  was  granted,  although 
about  half  a  mile  of  It  was  constructed  be- 
fore the  license  was  granted. 

This  was  the  first  location  granted  In  the 
city  of  Chlcopee  for  the  erection  and  main- 
tenance of  electric  wires.  Since  then  the  dty 
has  granted  four  location*  to  the  Holyoke 
Street  Railway  Company,  one  location  to  the 
United  Electric  Light  Company  of  Spring- 
field, two  locations  to  the  J.  Stevens  Arms  ft 
Tool  Company,  thirty-one  locations  to  the 
New  England  Tel^hone  ft^Telegrapb  Oompa- 
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ny,  and  one  location  to  tbe  Postal  Telegraph 
Cable  Company  of  New  York.  There  are  now 
10  miles  of  trolley  lines  In  Chicopee,  not  In- 
dndlng  span  wires,  and  feed  wires,  abont  6 
miles  of  municipal  fire  alarm  lines  averaging 
2  wires,  and  abont  30  miles  of  poles  of  tbe 
New  England  Telephone  &  Telegraph  Com- 
pany, carrying,  on  the  average,  a  large  nnm- 
ber  of  wires. 

Beginning  more  than  10  years  ago  and 
ending  prior  to  April,  1906,  the  dty  pnt  mu- 
nldpel  electric  light  wires  upon  87  of-  the 
plalntUTs  poles,  making  223  hitches  in  all, 
and  put  80  hitches  In  all  of  municipal  fire, 
alarm  wires  on  the  poles  of  the  plaintiff. 
Up  to  th6  end  of  that  time,  all  this  was  done 
without  objection  of  the  plaintiff  or  Its  prede- 
cessors in  title,  and  without  any  requirement 
or  tender  of  payment  for  the  benefit.  During 
this  time  the  general  otBoers  of  the  plalntUf 
and  Its  predecessors  had  no  knowledge  6f 
this  use  of  the  poles,  although  the  company's 
district  foreman,  whose  duty  It  was  to  re- 
port anything  going  on  along  the  llnra,  of 
interest  to  the  company,  knew  It  and  report- 
ed It  to  the  circuit  manager  at  Boston.  The 
master's  report  glres  us  the  ordinance  in 
full,  together  with  an  elaborate  statement  of 
conditions  as  to  the  different  lines  of  wires 
In  different  places,  and  other  Important  facts, 
much  in  detail. 

It  Is  obvious  that  In  framing  the  ordinance 
the  city  council  attempted  to  make  careful 
provision  for  the  protection  of  the  public,  In 
view  of  the  probability  of  a  great  Increase 
In  the  number  of  applications  for  authority 
to  transmit  electricity  for  various  purposes 
through  the  streets.  It  is  certain  that  care- 
ful regulation  of  the  erection  and  mainte- 
nance of  poles  and  wires  In  the  streets  of 
a  city  Is  necessary,  In  the  public  Interest. 
As  cities  grow  compact,  and  the  need  of  us- 
ing many  wires  for  the  transmission  of  elec- 
tricity for  many  different  purposes,  on.  close- 
ly built  streets,  becomes  more  urgent,  relief 
from  Inconvenience  and  danger  can  only  be 
had  by  the  removal  of  overhead  wires  from 
the  streets  and  by  placing  them  In  conduits 
underground.  Legislation  for  this  purpose, 
applicable  especially  to  great  cities,  has  be- 
come common  In  different  parts  of  the  coun- 
try. By  the  running  of  lines  of  wlr©  upon 
different  sets  of  poles  In  a  crowded  city,  the 
difficulty  of  extinguishing  fire  and  prevent- 
ing a  conflagration  is  often  greatly  Increas- 
ed, as  well  as  the  danger  and  Inconvenience 
in  using  the  streets  in  the  ordinary  way,  and 
the  unsightllness  of  numerous  poles  and 
wires.  It  was  therefore  reasonable  and 
proper  that  the  ordinance  should  forbid  the 
unnecessary  duplication  of  lines  and  of  poles 
in  public  places.  This  was  done  in  the  re- 
quirement that  licenses  might  be  granted  by 
the  mayor  and  aldermen  to  other  companies 
to  use  the  same  poles  by  making  reasonable 
oompensatlon  tlierefor.  This  was  nothing 
more  than  a  regulation  that,  if  two  or  more 
companies  desired  to  run  two  Unea  of  wires 
93N.m-6» 


through  a  street,  they  might  be  required.  If 
it  could  be  done  reasonably,  to  put  them  on 
the  same  line  of  poles,  the  two  companies 
sharing  the  expense  equitably.  This  was  en- 
tirely reasonable.  To  the  same  effect  and- 
for  Uie  sam«  purpose  was  the  provldon  in 
the  order  granting  the  permit  to  the  plain- 
tiff's predecessor,  that  the  company  should 
"use  the  poles  now  erected  In  said  city  on 
Broadway,  from  the  house  of  Charles  T. 
Hendrlck  to  the  Overman  Wheel  Company's 
factories."  The  plaintiff  has  made  no  objec- 
tion to  these  regulations.  The  city's  wires 
for  a  Are  alarm  telegraph  and  those  for  the 
municipal  lighting  which  was  undertaken 
several,  years  later  were  also  to*  be  provided 
for,  and  if  there  had  been  a  provision  for 
pecuniary  compensation  by  the  dty  for  tho 
benefit  that  it  might  derive  in  this  way,  tbe 
reasons  already  referred  to  plainly  would 
have  bem  an  aml>le  Justtflcatton  for  the  re- 
quirement that  the  plaintUfs  predecessor 
should  allow  the  wires  to  be  put  upon  its 
poles.  The  reason  for  thla  regulation  in  the 
ordinance  plainly  was  to  protect  the  Interest 
of'  the  pubUc.  That  the  defendant  would  be 
subjected  to  some  slight  burden  and  Increas- 
ed expense'  In  the  cphstructloii  of  Its  line, 
for  the  protection  and  convenience  of  the 
public  In  the  use  of  the  streets  and  in  tbe 
preservation  of'  their  property,  surely  did 
not  deprive  the  mayor  and  aldermen  of  tbe 
right  to  Impose  the  requirement  upon  it  as 
a  regulation.  The  very  Idea  of  regulation  in- 
volves, not  only  possible  restriction  In  the 
exercise  of  rights  and  the  use  of  the  proper- 
ty, but  also  possible  expenditure  In  the  pub- 
lic Interest,  to  make  one's  property  available 
or  one's  rights  enjoyable  In  the  best  way. 
The  rights  and  interests  of  the  public  and 
the  Individual  must  be  considered  alike,  In 
making  police  regulation's  for  the  common 
good.  IJnless  this  burden  Is  excessive,  and 
plainly  unreasonable  in  reference  to  the  ben- 
efits to  be  derived  from  the  Imposition  of  It, 
the  ordinance  Is  not  invalid  by  reason  of  the 
requirement  that  It  makes  of  the  plaintiff. 

Does  the  fact  that  the  city  derives  a  bene- 
fit from  It,  for  which  It  makes  no  direct  pay- 
ment, change  the  character  of  the  provision? 
In  framing  the  ordinance  the  city  might  well 
take  Into  account  the  probable  expense  to  be 
Incurred  for  the  Inspection  of  the  lines  from 
time  to  time  to  diminish  the  risk  of  acddent, 
and  the  liability  of  the  city  for  Injuries  suf- 
fered by  travelers  from  an  unsafe  condition 
of  the  poles  or  wires.  The  mayor  and  alder- 
men properly  could  require  a  pecuniary  pay- 
ment by  the  telegraph  company  to  meet  this 
cost  of  Inspection,  and  this  risk  of  loss,  to 
which  the  city  would  be  subjected.  This 
has  been  directly  decided,  even  when  the 
payment  required  was  In  the  form  of  a  ta^ 
If  the  amount  Was  such  that  it  did  not  ap- 
pear to  be  a  tax  for  revenue,  but  merely  a 
compensation  for  the  reasonably  antldpated 
cost  of  protecting  the  publla  Western  Union 
Telegraph  Company  t.  New  Hope,'  1S7  U.  S. 
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Vl9,  28  Sup.  Ct  204,  47  U  Ed.  240;  CTty  of 
St  Louis  V.  Western  Union  Telegraph  Co., 
148  U.  S.  92,  13  Sup.  Ct.  485,  87  L.  Ed.  380; 
Atlantic  &  Pacific  Telegraph  Co.  v.  Phlladel- 
lAla,  190  U.  S.  160,  23  Sup.  Ct  817,  47  L. 
ISd.  995;  PosUl  Telegraph  Cable  Co.  t.  Bor- 
ough of  Taylor,  192  U.  S.  64,  24  Sup.  Ct 
208,  48  L.  Ed.  842. 

The  burden  of  expense  put  upon  the  plain- 
tUF  and  Its  predecessors  Is  very  small.  The 
first  company  was  obliged,  for  Its  own  pur- 
poses, to  erect  poles  for  its  wires.  The  plain- 
tiff's line  in  the  city  of  Chlcopee  consists  of 
about  250  poles,  and  five  wires  npon  one 
six-pin  cross-arm,  attached  to  the  top  gain 
of  each  of  these  poles.  The  poles,  as  they 
are  described  by  the  master,  would  readily 
carry  many  more  wires  besides  those  belong- 
ing to  the  city — ^probably  many  more  than 
the  plaintiff  wlU  ever  have  occasion  to  pat 
upon  them.  The  attachment  of  the  city's 
wires  has  increased  the  expense  to  the  plain- 
tiff in  only  a  trifling  sum.  Indeed,  it  Is 
found  that  this  increased  expense  did  not  at- 
tract the  attention  of  the  general  officers  of 
the  company  until  more  than  10  years  after 
a  considerable  part  of  it  had  been  incurred, 
and  then  only  when  a  letter  had  been  writ- 
ten by  the  defendant's  inspector  of  wires,  de- 
manding that  a  cross-arm  on  some  of  the 
poles  be  lowered  one  gain,  to  make  a  place 
for  the  city's '  wires.  The  master  has  found 
that  the  cost  to  the  city  of  the  inspection  of 
the  plaintiff's  poles  and  wires  Is  small.  Prob- 
ably it  is  smaller  than  was  expected  when 
the  ordinance  was  adopted;  but  It  is  a  real 
and  constant  expense  erery  year.  Very  like- 
ly, in  a  series  of  years  covering  the  lUe  of 
a  line  of  poles,  this  expense  would  be  much 
more  than  the  additional  cost  to  the  plaintiff 
of  a  bar  on  the  poles  for  such  wires  as  the 
dty  would  want  to  put  there.  We  are  of 
opinion  that  the  ordinance,  in  the  parts  In 
Question,  was  reasonable  and  proper,  and  so 
within  the  authority  conferred  by  Bev. 
Laws,  a  25,  §  64,  and  chapter  26,  I  6. 

The  plaintiff  complains  that,  while  a  part 
of  the  defendant's  electric  lighting  is  done 
by  the  direct  system,  carrying  a  very  light 
current  of  electricity,  another  part  of  It  is 
done  with  an  alternating  current  of  high  ten- 
sion, and  that  the  proximity  of  wires  carry- 
ing such  a  current  increases  the  danger  to 
persons  making  repairs  upon  Its  line,  and 
Is  objectionable  by  reason  of  the  effect  of 
induction.  The  master  had  found  that  there 
is  more  danger  and  that  more  care  is  requir- 
ed In  making  repairs  where  wires  of  high 
tension  are  in  close  proximity  than  where 
there  are  none ;  but  be  also  found  that  there 
had  been  no  Injury  to  the  plaintiff's  servants 
or  to  its  property  from  this  cause.  It  is  ob- 
vious that  this  Is  a  matter  simply  calling 
for  proper  care  on  the  part  of  those  who  are 
engaged  In  the  work,  and  that  the  care  must 
be  adapted  to  circumstances  of  greater  dan- 
ger. As  bearing  upon  the  questions  Involved, 
this  does  not  seem  to  us  a  matter  of  much 


Importance.  It  relates  simply  to  the  method 
of  doing  work  which  is  done  in  every  city 
and  large  town,  and  in  which  there  Is  no 
Inherent  difficulty,  if  proper  precautions  are 
taken. 

The  master  considered  the  subject  of  in- 
duction, and  has  found.  In  substance,  that 
the  Inductive  effect  of  nearby  high-tension 
wires  Interferes  with  the  efficient  operation 
of  a  telegraph  system,  but  that  the  defend- 
ant's wires  have  had  no  appreciable  effect 
upon  the  plaintifTs  business  in  this  i>artlcu- 
lar.  In  the  first  place^  for  the  most  part, 
.these  wires  are  not  charged  with  electricity 
in  the  daytime.  In  the  next  place,  to  pro- 
duce any  serious  interference  with  the  plain- 
tiff's business  would  require  a  longer  line  of 
parallel  high-tension  wires  than  exists  In 
that  dty.  It  was  not  shown  that  there  bad 
been  any  specific  instances  of  tronble  on  the 
plaintiff's  line  in  Chlcopee,  caused  by  the 
proximity  of  high-tension  wires,  or  that  the 
Increase  of  voltage  on  its  system  was  due  in 
any  degree  to  Inductive  difficulties  caused 
by  the  proximity  of  the  defendant's  wires. 
He  did  find,  however,  that  by  reason  of  in- 
ductive disturbances  over  its  entire  system, 
the  plaintiff  had  been  compelled  to  increase 
its  voltage  on  its  system  over  that  which  was 
formerly  suffident  for  the  (deration  of  Its 
lines.  Of  course  he  found  that  Inductive  dis- 
turbance from  other  lines  did  not  depend  at 
all  upon  the  wires  being  upon  the  same 
poles,  except  so  far  as  they  might  be  in  clos- 
er proximity  than  If  attached  to  an  Inde- 
pendent line  of  poles.  The  possibility  of  det- 
riment to  the  plaintiff  from  induction,  by 
reason  of  having  these  wires  on  its  poles  in- 
stead of  upon  Independent  poles,  seems  to  be 
of  little  consequence,  as  against  the  impor- 
tance of  keeping  the  obstructions  in  the 
streets  of  the  city  as  few  as  possible. 

If  these  requirements  of  the  ordinance 
were  not  unreasonable  or  Invalid  under  the 
statutes  of  this  commonwealth.  It  follows 
almost  necessarily  that  they  were  not  an  in- 
terference with  Interstate  commerce.  They 
were  adopted  in  the  ezerdse  of  the  police 
power,  in  reference  to  a  local  matter  of  pub- 
lic importance,  about  which  Congress  had 
taken  no  action.  In  Western  Union  Tele- 
graph Co.  V.  Pendleton,  122  U.  S.  347-359,  7 
Sup.  Ct  1126,  1129,  30  L.  Ed.  1187,  It  was 
said  that,  within  the  limitation  that  It  does 
not  encroach  upon  the  free  exercise  of  the 
powers  vested  In  Congress  by  the  Constitu- 
tion, a  state  "may  undoubtedly  make  all  nec-~ 
essary  provisions  with  respect  to  buildings, 
poles  and  wires  of  telegraph  companies  with- 
in its  Jurisdiction,  which  the  comfort  and 
convenience  of  the  community  require."  A 
provision  almost  identical  with  that  In  the 
present  case  was  upheld  In  City  of  St  Louis 
V.  Western  Union  Telegraph  Co.,  148  U.  S. 
92,  18  Sup.  Ct  485,  87  L.  Ed.  380,  and  was 
assumed  to  be  reasonable  on  the  rehearing  of 
the  case,  In  149  U.  &.  466.  13  Sup.  Gt  990, 
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37  L.  Ed.  810,  and  In  the  oi>lAlon  In  Western 
Union  Telegraph  Co.  v.  New  Hope,  187  U. 
S.  419,  23  Sup.  Ct  204,  47  L.  Ed.  240.  In 
the  first  of  theee  cases  an  additional  require- 
ment of  a  naoney  imyment  by  the  telegraph 
company  to  the  city  was  upheld,  on  the 
ground  that  it  was  to  be  treated  as  rent  for 
the  "absolute,  permanent  and  ezcluslre  ap- 
propriation" of  space  In  the  streets.  Assum- 
ing that  the  statutes  of  this  commonwealth 
do  not  authorize  a  city  to  claim  rent  of  a 
telegraph  company  <or  the  use  of  the  streets 
as  i»ropert3r,  the  principles  Involyed  in  other 
branches  of  this  decision  and  in  other  deci- 
sions of  the  same  court  seem  to  cover  the 
present  casse.  It  is  well  established  that  a 
police  regulation  of  a  state,  affecting  inter- 
state commerce  only  Indirectly,  in  a  field 
which  lias  not  been  occupied  by  congressional 
legislation,  is  not  a  regulation  of  such  com- 
merce within  the  Implied  prohibition  of  the 
Constitution  of  the  United  States.  Missis- 
sippi Railroad  Commission  t.  Illinois  Central 
R.  R.,  203  V.  S.  335,  346,  27  Sup.  Gt  90,  51 
Ij.  Ed.  209;  Xiake  Shore  &  Michigan  Southern 
Ry.  V.  Ohio,  178  U.  S.  285-298,  19  Sup.  Ct 
466,  43  tt.  Ed.  702.  All  that  has  been  done 
by  the  defendant,  under  this  ordinance,  seems 
to  have  but  a  slight  and  incidental  effect 
upon  interstate  commerce,  through  the  im- 
position of  a  local  regulation  of  the  use  of 
the  streets,  for  the  purpose,  primarily  and 
principally,  of  preventing  the  erection  of  un- 
necessary and  objectionable  poles  to  the  ob- 
struction of  travel;  and,  secondarily,  to  pro- 
vide compensation  for  the  expense  to  the  city 
of  Inspecting  the  line  of  telegraph  for  the 
protection  of  the  public. 

If  it  were,  held  that  the  ordinance  goes  too 
far  in  requiring  the  plaintiff  to  permit  other 
companies,  If  licensed  by  the  city,  to  use  its 
poles,  upon  making  compensation,  and  the 
city  to  use  them  for  public  purposes  with- 
out compensation,  it  does  not  follow  that  the 
plaintiff  should  have  an  Injunction.  The 
vote  of  the  city  upon  the  report  of  the  com- 
mittee, which  was  communicated  to  the  plain- 
tiff's representatives,  referred  to  the  ordi- 
nance as  entitled  "Electric  Wires."  Then  the 
formal  order,  which  referred  to  the  ordi- 
nance by  a  wrong  number,  put  the  plaintiff 
on  inquiry  as  to  the  contents  of  the  ordi- 
nance. It  is  hardly  possible  that  the  plain- 
tiffs representatives  did  not  understand,  In 
general,  the  conditions  under  which  they 
were  permitted  to  erect  their  poles.  The  use 
of  these  poles  by  the  city  imder  these  circum- 
stances, for  more  than  10  years  without  ob- 
jection or  claim  of  compensation,  will  hard- 
ly i>ermit  the  enforcement  of  the  plalntifCs 
alleged  equitable  right  against  the  defend- 
ant. There  is  much  in  the  case  to  support 
the  defendant's  argument  that  there  has  been 
ladies.  If  the  highest  officers  of  the  com- 
pany were  Ignorant  of  the  facts,  its  agents. 


who  were  in  charge  of  business  of  tliis  kind, 
knew  all  about  them. 

If  the  existence  of  the  defendant's  wires 
upon  the  plaintiff's  poles  were  a  technical  in- 
vasion of  the  plaintlfTs  right,  we  are  of  opin- 
ion, upon  the  facts  of  tills  case,  that  the  re- 
lief granted  should  not  be  an  injunction 
against  the  continuance  of  the  wires  upon 
the  poles,  thus  compelling  the  erection  of 
new  poles  and  the  attachment  of  the  wires 
to  them.  The  master  has  found  that  this 
change  could  not  be  made  without  a  large 
expenditure  of  money.  Moreover,  it  would 
involve  a  crowding  of  the  streets  with  poles, 
which  the  mayor  and  aldermen  have  rightly 
been  attempting  to  prevent  It  appears  that 
at  present,  in  one  or  two  places,  there  are 
four  or  five  poles  in  front  of  one  house.  The 
master  finds  that,  if  the  change  were  made 
as  the  plaintiff  desires,  there  would  be  at 
least  two  places  where  there  would  be  four 
or  five  poles  within  a  distance  of  75  feet 
It  would  be  more  equitable,  if  the  plaintlfTs 
right  were  established,  that  its  relief  should 
be  by  compensation  in  damages. 

But  for  reasons  already  stated,  the  entry 
wlU  be: 

Bill  dismissed. 


(200  N.  T.  m 
PEOPLE  V.  CHIAKO. 
(Court  of  Appeals  of  New  York.    Jan.  3,  1911.) 

1.  HOUICIDE    (S    269*)  —  Pbosecdtioh  —  JDBT 
Qtiestion— Premeditation. 

Evidence  in  a  murder  case  heM  to  make 
the  question  of  premeditation  by  accused  a  ques- 
tion for  the  jury. 

[Ed.   Note.— For  other  oases,  see '  Homicide, 
Cent.  Dig.  §  563;   Dec.  Dig.  S  269.*] 

2.  HOUIOIDK   (5    14*)  —  MUBDIB  —  PMBMEDITA- 
XION. 

A  design  which  precedes  the  killing  long 
enough  to  allow  reflection  on  whether  to  '  kill 
or  not,  and  for  the  formation  of  a  definite  pur- 
pose to  kill,  may  be  a  deliberate  and  premedi- 
tated design  to  kill. 

[Ed.   Note.— Fbr  other  cases,   see  Homicide, 
Cent  Dig.  i|  19,  20;   Dec.  Dig.  {  14.*] 

3.  HoifiGiDE  (S  269*)— MuBDEB— PsosBornioir 
— JuBT  Question. 

ESvidence  in  a  murder  case  held  to  make 
the  questions  of  motive  and  intent  to  kill  ques- 
tions for  the  jury. 

[Ed.   Note. — For  other  cases,   see   Homicide, 
Cent  Dig.  S  563;   Dec.  Dig.  {  269.*] 

4.  Homicide  (§  9*)— Intent  —  CoNSEquENCES 
OF  Act. 

The  rule  that  one  Intends  the  natural  and 
necessary  consequences  of^his  act  is  applicable 
on  the  question  of  intent  in  cases  of  murder  in 
the  first  degree. 

[£}d.   Note.— For  other  cases,   see   Homicide, 
Cent  Dig.  {  14;   Dec.  Dig.  {  9.*] 

5.  Homicide  (§  22*)— Mubdeb— B^LEiainB  or 
Offense— Motive. 

If  a  homicide  was  willful,  it  is  not  essen- 
tial to  prove  motive  in  order  to  authorize  a 
conviction  for  murder  in  the  first  degree. 

[Ed.   Note.— For  other  cases,   see   Homicide, 
Cent  Dig.  K  35-38;   Dec.  Dig.  !  22.*] 
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Appeal  from  Stipreme  Cknirt,  Trial  Term, 
Onondaga  County. 

Rocco  Chlaro  was  convicted  of  mtirdar  In 
tbe  first  degree,  and  he  appeals.    Affirmed. 

Thomas  Woods,  for  appellant.  George  H. 
Bond,  for  the  People. 

COLLIN,  3.  The  defendant  on  Sunday, 
January  30,  1910,  caused  the  death  of  Wil- 
liam F.  Keene  by  shooting  him  with  a  revol- 
ver. At  about  6  o'clock  In  the  afternoon  of 
that  day,  the  defendant,  said  Keene,  and  Wil- 
liam F.  Marsh  were  in  the  yard  of  the  War- 
ner-Qulnlan  Company  at  Syracuse.  N.  Y. 
Defendant  was  In  the  employ  of  that  com- 
pany as  a  laborer,  Keene  as  a  teamster  and 
watchman  at  the  yard,  and  Marsh  as  a  fore- 
man a^d  watchman  at  the  yard.  The  de- 
fendant asked  Marsh,  who  as  night  watch- 
man was  about  to  take  the  place  of  Keene  as 
day  watchman,  to  let  him  watch  that  night, 
and  Marsh  replied  that  the  company  did  not 
allow  any  Italian  to  watch.  A  friendly  con- 
versation consisting  of  several  sentences  then 
ensued  between  defendant  and  Marsh  In  the 
presence  of  Keene,  at  the  close  of  which  de- 
fendant for  a  reason  not  apparent  said  to 
Harsh  that  he  was  a  liar,  prefixing  the  ap- 
pellation with  an  oath.  Thereupon  Marsh 
ordered  the  defendant  to  leave  the  yard,  and, 
the  defendant  not  complying  or  moving,  took 
the  defendant  by  the  shoulder,  and  led  him  to- 
ward the  gateway  leading  from  the  yard  In- 
to the  street  As  they  came  near  the  gate- 
way, the  defendant  protested  agalost  going 
out  of  the  yard.  Marsh  then  said  to  him, 
"I  have  a  notion  to  smash  your  damned  face 
for  yon,"  grasped  him  with  both  hands, 
shook  him  so  that  his  cap  fell  off,  told  him  to 
pick  it  up,  which  he  did,  and  then  said  to 
him,  "You  get  out  of  the  yard,  and  stay  out, 
and  don't  you  come  to  work  to-morrow." 
Tbe  defendant  walked  through  and  beyond 
the  gateway  into  the  street  10  or  16  feet 
Marsh  thereupon  walked  back  Into  the  yard, 
and  after  passing  through  the  distance  of 
about  30  feet  heard  some  one  behind  him  run- 
ning. He  turned  about  and  saw  the  defendant 
about  15  feet  from  him  pointing  a  revolver  at 
his  head,  and  heard  him  say,  "Hands  up,  yon 
son  of  a  bitch.  Do  I  go  to  work  to-morrow?" 
Keene.  who  was  standing  30  feet  or  there- 
abouts from  defendant,  said  to  him  as  he 
was  pointing  the  revolver  at  Marsh,  "Put  up 
your  gun,"  whereupon  defendant  pointed  the 
revolver  towards  Keene  and  said,  "Yon 
hands  up,"  and  Keene  obeyed.  Marsh  look- 
ed at  defendant,  said  to  him,  "What  In  bell 
Is  the  matter  with  you?'  walked  to  him,  took 
him  by  the  shoulder,  defendant  having  put 
the  pistol  In  his  overcoat  pocket,  faced  him 
toward  the  gateway,  and  ordered  him  to  go 
out  They  walked  through  the  15  feet  to  the 
gateway,  the  defendant  dropping  slightly  be- 
hind Marsh,  and,  as  they  were  In  the  gate- 
way defendant  said,  "I  kill  you,  son  of  a 
Mtcb,"  and  twice  shot. Marsh  In  the  back. 
Keene    said,    "For    why    you    kill    WlUle 


Marsh?'  and  defendant  replying,  "Yes,  and 
you,  too,"  fired  into  Keene  the  bullet  which 
caused  his  death.  The  Interval  between  the 
two  shoothigs  of  Marsh  was  one  second  and 
between  the  last  shooting  of  Marsh  and  the 
shooting  of  Keene  was  two  seconds.  The  re- 
volver used  by  defendant  was  through  no 
disclosed  reason  or  purpose  placed  by  him  In 
his  pocket  during  the  forenoon  of  that  day. 
Until  this  occasion  the  relations  between  the 
parties  had  been  uniformly  and  thoroughly 
friendly.  The  foregoing  statement  is  based 
upon  the  evidence  In  behalf  of  the  people. 
Inasmuch  as  the  Jury  adopted  with  ample 
Justification  such  evidence,  rather  than  that 
In  behalf  of  the  defendant,  widely  differing 
therefrom.  It  is  not  necessary  to  state  the 
facts  the  latter  tended  to  establish. 

The  defendant's  counsel  earnestly  and  ably 
argues  that  the  trial  court  erred  in  submit- 
ting to  the  Jury  the  question  Whether  the  de- 
fendant was  guilty  of  murder  in  the  first  de- 
gree, because  the  evidence  did  not  tend  to 
prove  that  the  defendant  shot  Keene  from  a 
deliberate  and  premeditated 'design  to  effect 
his  death.  We  cannot  reach  that  conclusion. 
The  fact  that  the  defendant,  when  at  the 
point  of  10  or  15  feet  without  the  gate,  turn- 
ed about  and  ran  toward  Marsh,  taking  tha 
pistol  from  his  pocket  at  some  instant  after 
Marsh  at  the  gateway  had  turned  his  back 
upon  him,  is  evidence  that  the  defendant  had 
formed  and  held  tbe  design  to  use  the  pistoL 
His  exclamation  and  question  to  Marsh  and 
command  to  Keene '  are  additional  evidence 
that  the  design  existed  when  they  were  ut- 
tered. The  conduct  of  Marsh  and  the  direc- 
tion of  Keene  may  have  stayed  tbe  execution 
of  the  design,  but  the  subsequent  words  and 
acts  of  the  defendant  are  evidence  that  It 
Included  within  its  scope  the  shooting  of 
Keene.  The  trial  court  could  not  determine 
as  a  matter  of  law  that  the  mind  of  the  de- 
fendant as  he  shot  Keene  did  not  bold  the 
design  to  do  the  act,  or  the  precise  Instant  of 
time  when  tbe  design,  If  existing,  was  form- 
ed or  Its  extent  or  quality.  The  law  is  that 
a  design  which  precedes  the  killing  by  a 
space  of  time  sufficient  for  some  reflection 
and  consideration  upon  the  matter,  for  choice 
to  kill  or  not  to  kill,  and  for  the  formation 
of  a  definite  purpose  to  kill,  may  be  a  delib- 
erate and  premeditated  design  to  kill.  Peo- 
ple V.  Govemale,  193  N.  Y.  581,  590,  86  N.  E. 
554.  Defendant's  counsel  contends,  further, 
that  the  Judgment  lacks  support  essential  to 
Its  legality.  In  that  tbe  evidence  does  not 
tend  to  prove  any  motive  or  Intent  on  the 
part  of  defendant  to  kill  Keene.  The  facta 
constituting  the  transaction  were  evidence  of 
both  motive  and  Intent  Tbe  rule  that  a  per- 
son'intends  that  which  is  the  natural  and 
necessary  consequence  of  his  act  accords 
with  sound  reason,  and  Is  applicable  to  cap- 
ital cases.  The  facts  not  only  did  not  preclude, 
but  were  evidence  of,  the  existence  In  the 
mind  of  defendant  of  the  Intent  to  kill.    They 
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tive  springing  from  fbe  hanh  and  insulting! 
treatment  accorded  him  by  Marsb  and  wit- 
nessed, wltboat  interference  at  least.  If  not 
-with  approval,  by  Keene,  prompting  bla 
mind  to  shoot  and  kill  Marsh  and  Keene. 
Moreover,  the  killing  ti^as  plainly  proven  to 
be  wUIfnl,  and  the  finding  of  a  motive  there- 
for was  not  essential.  Under  the  evidence, 
the  trial  court  did  not  err  in  imposing^  upon 
ttie  Jury  the  duty  of '  determining  from  the 
tacts  and  circumstances  connected  with  the 
shooting  the  character  of  Uie  aot  and  the  de- 
gree of  crime  which  sliould  be  attached  to  it. 
An  examination  of  tlie  record  convinces  xa 
that  the  verdict  was  neither  against  the 
weight  of  evidence  nor  against, law;  nor  do 
we  find  anything  In  the  evidence  or  in  the 
procedure  which  would  Justify  us  in  holding 
that  justice  requires  a  new  trial.  A  careful 
consideration  of  each  exception  taken  by  de- 
fendant reveals  no  error. 

The  Judgment  of  conviction  should  be  af- 
firmed. 

CDU/BN,  a  3.,  and  ORAY,  WERNER, 
HISCOCK,  and  CHASE,  JX,  concur.  WIL- 
LARD  BARTLETT,  J.,  not  voting. 

jndgmoit  affirmed. 
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PEOPLE  V.  BROMWIOH. 

(Oonrt  of  Appeals  of  New  York.    Jan.  10, 
1911.) 

1.  iNDICTlfEITT.  AKD    IRFOBICATION    (|    160*)— 

Amendment— Vabiance. 

An  indictment  charged  that  defendant  en- 
tered a  false  registration  in  the  Fifteenth  elec- 
tion district  of  the  Thirty-First  assembly  dis- 
trict of  a  stated  comity,  he  not  being  a  qualified 
voter  of  such  district  nor  a  citizen  of  the  Unit- 
ed States  or  of  the  state  of  New  York,  nor  an  in- 
habitant of  said  election  district  for  30  days 
preceding  the  election.  Held,  tliat  an  amend- 
ment of  the  indictment  at  the  trial  by  changing 
the  namber  of  the  assembly  district,  though  not 
improper  when  considered  with  the  allegation 
that  defendant  was  not  a  citizen  of  the  United 
States,  since  in  that  event  he  would  be  guilty 
of  the  crime  no  matter  in  what  election  district 
he  registered,  and  the  statement  of  the  election 
district  would  not  be  any  element  of  the  crime, 
but  such  amendment  was  not  iwrmlssible  un- 
der the  allegation  that  defendant  registered  at 
a  particular  district  where  he  was  not  entitled 
to  vote,  as  the  number  of  the  district  was  an 
essential  element  of  the  crime,  and,  the  grand 
jury  not  having  found  that  the  defendant  was 
not  an  inhabitant  of  the  district  stated  in  the 
amendment,  the  amendment  stated  a  new  and 
distinct  vffense,  and  hence  was  not  permissible 
nnder  Code  Cr.  Prae.  §  283,  providing  that  upon 
trial  of  an  indictment,  where  there  is  a  vari- 
ance between  the  allegation  and  proof  in  re- 
spect to  time,  place,  person,  or  thing,  the  court 
may  in  Its  judgment,  if  not  prejudicial  to  the 
defense,  allow  an  amendment  according  to  the 
proof. 

lEH,  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §  515;  Dec.  Dig.  § 
ISO.*] 


2,  CsmcatAL  Ijaw  (|  8e3*)—BviDENC!»— Right 

OT  AC017SKD  TO  OONniOST  WiTRIiSSES. 

The  certificate  of  clerks  of  -court  that  after 
their  examination  of  the  records  they  failed  to 
find  that  defendant  was  naturalized  was  not  ad- 
missible in  a  proseeadon  for  false  reglstratioa 
under  Code  Cr.  Proe.  $  3S&,  providing  that  rules 
of  evidence  in  civil  cases  are  applicable  also  to 
criminal  cases  except  as  oth^wise  provided, 
and  section  921  of  the  Code  of  Civil  Procedure, 
providing  that,  where  the  officer  having  custody 
of  papers  certifies  that  they  cannot,  be  found, 
the  certificate  is  presumptive  evidence,  as  un- 
der the  first  10  amendments  to  -the  federal  Con- 
stitution and  our  BlU  of  Rights,  and  section  8 
of  the  Code  of  Criminal  Procedure,  in  all  crim- 
inal prosecutions  the  accused  is  entitled  to  he 
confronted  by  the  witnesses  against  him. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  1538-1548;  1)ec.   Dig.  | 

ee2.*] 

3.  Statutes  (|  142*)— AMfiRDMxira-*^lMFi,iOA- 
iioN— Bnx  or  BiGBm. 

While  the  BUI  of,  Bights  is  bat  a  Btatute^ 
it  is  a  statute  of  peat  antiquity  in  this  state, 
liaving  been  enacted  fint  in  1787,  and  having 
remained  on  the  statute  books  ever  since,  and 
appearing  in  article  2  of  the  civil  rights .  law 
(Consol.  Xawsi.c.  6),  and  it  should  be  deemed 
amended  only  wheq  the  Iiegislatore  has'  ex- 
pressed tliat  opinion  in  clear  term'ii.    " 

[Ed.  Note.— For  other  cases,  see  BtatnteSi 
Cent.  Dig.  t  SOD;  Dec.  Dig.  i  142.«<] 

Appeal  from  Supreme  Court,  Appellate 
Division,  First  Department. 

Thomas  E.  Bromwich  was  convicted  0^ 
false  registration,  and  from  an  order  of  the 
Appellate  Division  (185  App.  Div.  67, 119  N. 
X.  Svlvv.  833),  reversing  the  Judgment  of  con- 
viction, the  People  appeal.    Affirmed. 

Edward  R.  O'Malley,  Atty.  Gen.  (Jacob 
Frank,  of  counsel),  for  th«  People.  William 
E.  Morris,  for  respondent 

CULLEN,  C.  J.  The  defendant  was  indict- 
ed for  the  crime  of  false  registration  in  ap- 
pearing before  the  inspectors  of  election  foif 
the  Fifteenth  election  district  of  the  Thirty- 
First  assembly  district  in  the  coimty  of  New 
7orli  as  a  voter  in  said  district  he  not  being 
a  qualified  voter  in  such  district,  nor  a  citi- 
zen of  the  United  States  or  of  the  state  of 
New  Tork,  nor  an  Inhabitant  of  said  election 
district  for  the  last  So  days  preceding  the 
date  of  the  election.  On  this  Indictment  he 
was  tried,  convicted,  and  sentenced.  The 
Appellate  Division  reversed  the  judgment  on 
questions  of  law  only,  having  examined  the 
facts  and  found  no  error  therein,  and  or- 
dered a  new  trial.  135  App.  Dlv.  67,  119  N. 
Y.  Supp.  833.  From  that  determination  the 
people  have  appealed  to  this  court 

The  first  error  of  which  the  defendant 
complains  is  that  on  the  trial  the  prosecution 
was  allowed,  over  his  objection  and  excep- 
tion, to  amend  the  indictment  by  Inserting 
the  Thirty-Fifth  assembly  district  In  lieu  of 
the  Thir^-Flrst  assembly  district  wherever 
the  words  appeared  therein.  The  learned 
Judge  who  wrote  for  the  majority  of  the 
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Appellate  Division  was  of  opinion  tbat  the 
amendment  was  authorized  under  section 
593  of  the  Code'  of  Criminal  Procedure,  which 
provides:  "Upon  the  trial  of  an  Indictment, 
when  a  variance  between  the  allegation 
therein  and  the  proof,  In  respect  to  time,  or 
In  the  name  or-  description  of  any  place,  per- 
son or  thing,  shall  appear,  the  court  may,  in 
its  Judgment,  if  the  defendant  cannot  be 
thereby  prejudiced  In  his  defense  on  the  mer- 
its, direct  the  Indictment  to  be  amended,  ac- 
cording to  the  proof,  on  such  terms  as  to  the 
postponement  of  the  trial,  to  be  had  before 
the  same  or  another  Jury,  as  the  court  may 
deem  reasonable."  We  entertain  a  dlfTerent 
view.  While  the  Indictment  contains  but  a 
single  count,  the  defendant  is  alleged  to  have 
violated  the  law  and  been  guUty  of  a  crime 
for  two  dlfTerent  reasons:  (1)  Because  he 
was  neither  a  dtlzen  of  the  United  States 
nor  of  the  state  of  New  York.  (2)  Because 
be  was  not  an  inhabitant  of  the  ejection  dis- 
trict thirty  days  previous  to  the  date  of  elec- 
tion. Under  the  first  allegation  the  defend- 
ant would  be  guilty  of  the  crime,  no  mat- 
ter in  what  election  district  he  registered, 
and,  Iiad  the  indictment  contained  this  single 
allegation,  the  amendment  would  have  been 
Justified  clearly  under  the  provisions  of  the 
Code  quoted.  The  statement  of  the  election 
district  would  not  be  any  element  of  the 
crime,  bat  a  mere  specification  of  the  particu- 
lar place  in  which  the  crime  was  committed. 
Not  80,  however,  as  to  the  second  allegation 
of  the  indictment  There  the  crime  charged 
is  that  the  defendant  registered  at  a  partic- 
ular election  district  where  he  was  not  entitled 
to  vote  because  he  was  not  an  Inliabltant  of 
that  district  The  particular  district  in 
wbl<^  the  registry  was  obtained  was  an  es- 
sential element  of  the  crime.  The  grand 
Jury  have  not  found  that  the  defendant  was 
not  an  inhabitant  of  the  Thirty-Fifth  dis- 
trict, which  was  necessary  to  constitute  a 
crime  under  the  amendment  of  the  indict- 
ment. In  other  words,  the  amendment 'is 
not  merely  In  the  description  of  the  ofl!ense, 
but  In  the  identity  of  the  offense.  An  amend- 
ment of  this  character  is  not  pcrmLssible. 
People  V.  Geyer,  196  N.  Y.  364,  90  N.  £.  48. 
The  majority  of  the  court  below  placed 
their  decision  on  the  admission  by  the  trial 
court  of  Improper  evidence  to  establish  that 
the  defendant  was  not  a  citizen  of  the  coun- 
try, and  hence  not  entitled  to  vote  anywhera 
There  was  first  placed  In  evidence  his  affida- 
vit before  the  inspectors  that  he  was  bom 
in  England,  and  tliat  he  was  naturalized  at 
Bridgeport,  Conn.,  in  1887.  Then  over  the 
objection  and  exception  of  the  defendant 
there  was  admitted  in  evidence  certificates 
signed  by  the  clerks  of  the  various  courts 
held  in  Bridgeport  that  after  an  examination 
of.  the  records  from  1875  to  date  they  failed 
to  find  any  record  of  the  naturalization  of 
the  defendant  The  certificates  were  signed 
by  the  clerks  of  the  courts  aAd  their  official 


seals  attached.  Some  of  the  certificates  were 
exemplified  by  the  presiding  Judge  of  the 
courts,  others  not.  It  is  sought  to  sustain 
the  admission  of  these  certificates  under  sec- 
tion 392  of  the  Code  of  Criminal  Procedure, 
which  provides:  "The  rules  of  evidence  in 
civil  cases  are  applicable  also  to  criminal 
cases,  except  as  otherwise  provided  in  this 
Code."  And  section  921  of  the  Code  of 
Civil 'Procedure,  which  provides:  "Where 
the  officer,  to  whom,  the  legal  custody  of  a 
paper  belongs,  certifies,  under  his  hand  and 
official  seal,  that  he  has  made  diligent  exam- 
ination, in  his  office,  for  the  paper,  and  that 
It  cannot  be  found,  the  certificate  Is  presump- 
tive evidence  of  the  fact  so  certified,  as  If 
the  officer  personally  testified  to  the  same." 
The  Appellate  Division  thought  it  doubtful 
if  section  921  applied  to  other  than  officers 
within  this  state,  because  there  is  no  provi- 
sion made  for  the  authentication  of  the  sig- 
nature of  the  clerk  and  the  seal  of  the  court, 
as  required  under  the  act  of  Congress  for 
the  exemplification  of  records  of  one  state  to 
be  used  in  another.  We  think  there  is  a 
good  deal  of  force  In  that  doubt  The  court 
based  its  decision,  however,  on  the  ground 
that  the  defendant  was  entitled  to  be  con- 
fronted with  the  witness^  against  liim,  and 
for  this  reason  the  fact  that  there  was  no 
record  of  defendant's  naturalization  could  be 
proved  only  by  a  witness  personally  produced 
in  court  We  think  that  In  this  view  the 
court  below  was  correct  It  Is  doubtless  tme 
that  the  first  10  amendments  to  the  federal 
Constitution  are  not  restraints  on  the  powers 
of  the  states,  and  also  that  our  Bill  of  Rights 
which  provides  that,  "In  all  crimloal  prose- 
cutions the  accused  •  *  *  is  entitled 
♦  •  •  to  be  confronted  with  the  witnesses 
against  him,"  is  but  a  statute  and  subject  to 
legislative  amendment,  except  so  far  as  cer- 
tain of  Its  provisions  appear  in  the  first  arti- 
cle of  our  Constitution.  We  think  it  entirely 
clear,  however,  that  there  is  no  legislation 
modifying  or  repealing  the  provisions  quoted 
from  the  Bill  of  Rights.  True,  by  section 
302  of  the  Code  of  Criminal  Procedure,  above 
referred  to,  rules  of  evidence  in  criminal 
cases  are  the  same  as  in  dvil  cases,  "except 
as  otherwise  provided  in  this  Code,"  but  sec- 
tion 8  of  the  same  Code  provides  that  a  de- 
fendant is  entitled  "to  be  confronted  with 
the  witnesses  against  him  in  the  presence  of 
the  court"  with  a  single  exception  not  ap- 
plicable to  the  case  before  us.  The  right  to 
be  confronted  with  the  adverse  witnesses  In 
court  is  plainly  a  case  "otherwise  provided 
for,"  and  therefore  comes  within  the  express 
exception  of  section  392.  It  may  be  also  said 
that,  though  the  Bill  of  Rights  is  but  a  stat- 
ute, it  is  a  statute  of  great  antiquity  In  this 
state,  having  been  enacted  first  in  1787,  and 
having  remained  on  the  statute  books  ever 
since,  despite  the  perpetual  revision  and 
codification  our  laws  undergo.  It  now  ap- 
pears in  article  2  of  the  Civil  Rights  law 
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(ConsoL  Laws,  c.  Q).  Sncta  a  statnte  should 
be  deemed  amended  by  otber  proTlsions  of 
law  only  when  the  Legislature  has  expressed 
that  Intention  In  clear  terms. 

The  order  of  tlie  Appellate  Division  shonid 
be  affirmed. 

GRAY,  WERNER,  WILLARD  BARTLETT, 
HISCOCE,  CHASE,  and  COLLIN,  JJ.,  con- 
cnr. 

Order  aflSrmed. 


(200  N.  T.  MS) 

80HNS  ▼.  BBAVIS  et  aL 
(Ooort  of  Appeals  of  New  Tork.    Jan.  8, 1911.) 

1.  Auctions  akd  Auotioneexs  ({  7*)— Con- 

XRACTS— CoitSTBUOnON. 

A  sale  of  land  at  auction  is  not  governed 
by  the  strict  rales  applicable  to  formal  con- 
tracts made  with  deliberation  after  ample  op- 
portunity to  investigate  and  inquire. 

[Ed.  Note.— For  other  cases,  see  Auctions  and 
AncUoneers,  Cent  Dig.  §{  20-24;  Dec.  Dig. 
IT.*] 

2.  AuonoRB  AKD  AucnoNxsBs  ({  8*)— Oon- 

TBACIS— OORSTBUCnON— RESCISaiOK. 

Where  a  purchaser  of  land  at  auction  was 
informed  at  the  time  of  the  signing  of  the  terms 
of  sale  that  the  land  was  subject  to  building 
restrictions,  and  was  assured  that  the  restric- 
tions were  all  right,  he  conld  assome  that  the 
restrictions  were  of  the  ordinary  kind,  and  that 
they  were  not  so  unreasonable  as  to  make  the 
title  nnmarketable,  and  be  was  entitled  to  a 
reasonable  opportunity  to  ascertain  what  the 
restrictions  were,  and  where  the  restrictions 
were  not  reasonable,  mutual,  and  uniform,  be- 
cause the  grantor  could  at  any  time  alter  and 
annul  the  restrictions  as  to  any  part  of  the 
premises  without  the  consent  of  the  owners  of 
any  other  part  of  the  premises,  he  could  refuse 
to  complete  the  purchase  and  sue  for  the  pay- 
ment made  and  reasonable  expenses  incurred  in 
examining  the  title. 

[Ed.  Note. — For  other  cases,  see  Auctions  and 
Anctioneers,  Cent.  Dig.  i  32;    Dec.  Dig.  f  &*] 

3.  Auctions  and  Attctioneebs  (S  8*)  — Re- 
scission —  "Bkstbiotions  as  to  BtnLD- 
mos." 

"Bestrictlons  as  to  buildings,"  in  the  ab- 
sence of  any  further  description,  means  accord- 
ing to  custom,  restrictions  of  a  general  charac- 
ter against  cheap  buildings,  offensive  trades  and 
irregnlar  location  of  building  lines  with  refer- 
ence to  the  street  line,  and  the  term  does  not 
include  restrictions  which  do  not  restrain  ex- 
cept at  the  election  of  a  remote  prantor,  and  a 
purchaser  of  land' at  auction,  with  notice  that 
the  same  is  subject  to  building  restrictions,  may 
aaaome,  in  the  absence  .of  information  to  the 
contrary,  that  all  purchasers  are  restrained  in 
the  same  way  and  to  the  same  extent  and  that 
no  one  may  vary  the  restrictions  or  release  them 
without  the  consent  of  all,  and,  where  such  is 
not  the  case,  he  may  avoid  the  sale. 

[Ed.  Note. — ^For  other  cases,  see  Auctions  and 
Auctioneers,  Cent  Dig.  i  32;   Dec.  Dig.  S  &•] 

Appeal  ftom  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  F.  William  Sohnfl  against  Frank 
8.  Beavls  and  another.  From  a  Judgment  of 
the  Appellate  Division  (183  App.  Dlv.  717, 


118  N.  Y.  Snpp. '  IS9),  reversing  a  Judgment 
for  plaintiff,  and  granting  a  new  trial,  de> 
fendants  appeal.    Affirmed. 

The  action  was  brought  to  recover  earnest 
money  paid  down  nxx>n  a  sale  of  real  estate 
at  auction,  as  well  as  expenses  Incurred  In 
examining  the  title.  The  plaintiff  rejected  the 
deed  tendered  on  the  adjourned  law  day  on 
account  of  the  following  covenant  appearing 
therein  immediately  after  the  description: 
"Subject  nevertheless  to  the  restrictive  cove- 
nants contained  in  the  deed  from  the  Bank- 
ers Realty  and  Security  Company  to  Frank 
8.  Beavls,  dated  April  29,  1907,  and  record- 
ed May  3,  1907,  In  Liber  67  of  Conveyances 
relating  to  the  Annexed  District,  at  page  390, 
reference  to  which  Is  had  for  a  more  partic- 
ular description."  The  deed  thus  referred  to 
contained  the  fallowing  covenants  on  the 
part  of  the  grantee  therein,  the  defendant 
Beavis,  who  Is  the  present  vendor: 

"The  party  of  the  second  part,  by  the  ac- 
ceptance thereof,  for  himself,  his  heirs  and 
assigns,  hereby  covenants  and  agrees  as  fol- 
lows: 

"(1)  That  there  shall  not  be  erected  npon 
any  portion  of  said  premises  any  house  or 
dwelling  less  than  two  stories  In  height,  or 
any  house,  not  having  a  cellar,  or  costing  less 
than  |2,500  or  any  house  or  dwelling  com- 
monly known  as  a  tenement,  or  any  house 
with  a  roof  of  the  character  by  description 
known  as  a  flat  roof,  or  any  store  for  the 
sale  of  merchandise. 

"(2)  That  aU  linlldlngs  erected  shall  stand 
back  at  least  twenty  (20)  feet  from  the  line 
of  the  street  or  avenue  on  which  said  lots 
front,  for  the  purpose  of  forming  courtyards. 
In  front  of  said  premises.  This  covenant 
shall  not,  however,  apply  to  stoops  or  open 
piazzas  attached  to  residences.  That  there 
shall  not  be  erected  any  stable  or  outbuilding 
on  said  premises  within  sixty  (00)  feet  of  the 
line  of  the  street  or  avenue  on  whldi  said 
lots  front ;  that  any  such  stable  or  ontbulld- 
big  shall  be  used  only  for  private  family  pur- 
poses, and  not  for  business,  and  no  stable  or 
outbuilding  shall  be  erected  without  the  writ- 
ten consent  of  the  party  of  the  first  part 

"(3)  That  there  shall  not  be  erected  or  per- 
mitted upon  said  premises  any  fence  or  hedge 
above  four  (4)  feet  In  height  nor  any  fence 
or  hedge  of  a  character  and  kind  except  as 
approved  In  writing  by  the  party  of  the  first 
part 

"(4)  There  shall  not  be  erected  npon  any 
portion  of  said  premises  any  carpenter  shop, 
blacksmith  shop,  cow  stable,  slaughter  honse, 
pig  sty,  brass  foundry,  nail  or  other  foundry 
or  fertilizing  manufactory,  or  any  manufac- 
tory of  gunpowder,  dynamite,  gtae,  varnish, 
vitriol,  Ink  or  turpentine,  or  the  tanning, 
dressing  or  preparing  of  skins,  hides  or  leath- 
er, or  any  bone-bolIlng  establishment  or  man- 
ufactory of  baking  powder,  cream  of  tartar, 
brewery,  distillery,  or  other  offensive,  noxl- 
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out  ordtncerona  trade  or  bvalneas^  wJuitso- 
ever, . 

"(5)  Tbat  all  these  covenantB  shall  run 
with  the  land  untO  January  1,  1920.  when 
they  shall  cease  and  terminate,  except,  how- 
ever, that  It  Is  mutually  understood  and 
agreed  that  the  above  covenants  and  restric- 
tions, or  any  of  them,  may  be  altered  and  an- 
nulled at  any  time  prior  to  said  January 
first,  nineteen  hundred  and  twenty  (1920),  by, 
written  agreement  by  and  betweoa  the  parr 
ty  of  the  first  part  hereto,  its  successors  or 
assigns,  and  the  owner  or  any  of  the  owners 
of  the  premises  hereby  conveyed  or  any  part 
thereof,  and  such  agreement  shall  be  efTectual 
to  alter  or  annul  said  covenants  and  restric- 
tions as  to  any  portion  of  said  premises  with- 
out the  consent  of  any  owner  or  owners  of 
any  other  premises  situate  In  Tremont  Ter- 
race." 

Upon  the  trial  It  appeared  tbat  in  the  ad- 
vertisement of  the  auction  delivered  to  the 
plaintiff  several  days  before  the  sale  by  the 
defendant  Kennelly,  the  auctioneer,  it  was 
stated  that  the  property  was  restricted  as  to 
nuisances,  but  there  was  no  statement  as  to 
any  other  restriction..  The  t^ms  of  sale, 
however,  contained  the  following:  "The  prop- 
erty Is  sold  by  a  good  title  in  fee  simple,  and 
will  be  conveyed  by  usual  warranty  deed 
free  and  clear  of  all  Incumbrances  with  re- 
strictions as  to  buildings  and  against  nui- 
sances." Just  before  the  sale  these  terms 
were  read  by  a  representative  of  the  defend- 
ants to  the  crowd  assembled,  but  the  plain- 
tiff testified  that  he  did  not  hear  It,  as  be 
was  not  present  when  the  sale  began.  Bight 
after  the  sale  the  plaintiff  signed,  without 
reading,  a  contract  whereby  he  agreed  to 
comply. with  "the  terms  apd  conditions  as  an- 
noiinced  at  the  sale^"  and  a  few  minutes  lat- 
er, when  he  paid  his  earnest  money,  be  was 
required  to  sign  a  similar  paper  to  which  the 
formal  terms  ot  sale  were  annexed.  The 
words  relating  to  restrictions  had  been  Inter- 
lined in  ink  in  the  printed  terms  of  sale.  He 
bad  never  purchased  real  estate  at  auction 
before,  and  he  did  not  discover  what  the  re^ 
strlctions  were  until  he  employed  a  lawyer 
to  look  into  the  matter.  Upon  learning  their 
real  na,ture  he  refused  to  complete  the  pur- 
chase on  account  of  the  last  clause  in  the  list 
of  restrictions.  There  were  73  lots  la  the 
Tr^nont  terrace  and  all  were  sold  at  the 
auction  in  question. 

The  trial  Justice  dismissed,  the  .oopiplaint 
on  the  merits  without  stating  any  ground 
in  his  formal  findings,  bat  in  his  wlnioa  be 
bawd  his  action  on  the  ground  that  "if  the 
purchaser  Is  aware  of  the  existence  of  an  in- 
cumbrance he  is  chargeable  with  knowledge 
of  its  scope,  and  In  the  absence  of  fraud  he 
cannot  avoid  the  purchase  because  of  his  fail- 
ure to  apprise  himself  of  the  actual  facts." 
The  Appellate  Division,  one  of  the  Justices 
dissenting,  reversed  upon  the  ground,  among 
others,  that  "one  who  purchases  lands  in  an 
auction  room  is  not  bwmd  by  the  general 


rule  soTeming  cases  of  sale  by  contract 
wbicib  chaigep  the  purchase):  of  lands  subject 
to  Incumbrances  with  knowledge  of  the  na- 
ture of  such  Incumbrances  in  the  absence  of 
deceit  or  fraud."  The  defendants,  upon  the 
usual  stipulation,  appealed  to  this  court. 

H.  B.  Bradbury,  for  appellants.    Edward 
B.  Koch,  for  respondent 

VAI^,  J.  (after  stating  the  fa.ct8  as 
above).  We  agree  with  the  learned  Appel- 
late Division  that  a  sale  of  land  In  the  haste 
and  confusion  of  an  auction  room  Is  not  gov- 
erned by  the  strict  rules  applicable  to  formal 
contracts  made  with  deliberation  after  am- 
ple opportunity  to  Investigate  and  inquire. 
When  the  plaintiff  was  required  to  sign  the 
terms  of  sale  or  lose  the  benefit  of  his  bid, 
he  could  not  ascertain  the  extent  of  the  re- 
strictions relating  to  buildings  which  then 
came  to  his  notice  for  the  first  time.  While 
be  then  learned  that  there  were  building  !»• 
strlctions,  he  did  not  know  their  nature  and 
he  was  told  by  the  clerk  to  whom  he  paid 
the  money  that  "these  restrictions  are  all 
right  They  are  only  for  private  houses,  and 
you  are  all  right"  The  description  deliv- 
ered to  him  by  the  auctloijieer  before  the  sale 
gave  notice  of  restrictions  against  uuisanceB, 
but  none  as  to  restrictions  upon  the  right  to 
build.  When  he  signed  the  terms  of  sale 
within  a  few  minutes  after  the  property  had 
been  struck  off  to  him,  he  had  no  chance  to 
investigate  but  had  to  act  at  onc&  The 
building  restrictions  were  not  fairly  or  suffi- 
ciently described,  because  the  extraordinary 
feature,  of  which  good  faith  required  dis- 
closure, was  in  no  wise  alluded  to.  Under 
tbe  circumstances,  he  had  the  right  to  as- 
sume that  the  "restrictions  as  to  buHdlngs" 
therein  contained  were  of  tbe  ordinary  kind 
for  "private  houses"  and  that  they  were  "all 
right,"  according  to  the  assurance  givoi.  or 
at  least  that  they  were  not  so  unprecedented 
and  unreasonable  as  to  make  the  title  unmar- 
ketable. When  compelled  to  sign  so  sudden- 
ly, although  be  then  knew  that  the  restric- 
tions extended  to  buildings,  as  was  said  by 
Mr.  Justice  Scott,  writing  for  the  Appellate 
Division,  "he  was  entitled  to  a  reasonable 
opportunity  to  ascertain  what  the  restric- 
tions were."  If  they  had  turned  out  to  be 
within  the  range  of  ordinary  experience, 
even  if  strict  and  severe,  the  plaintiff  would 
have  been  bonnd  to  complete  his  purchase, 
for  the  circumstances  surrounding  the  sale 
would  afford  protection  only  against  a  situa- 
tion so  far  beyond  reason  as  to  amount  to 
imposition.  The  restrictions,  however,  war» 
not  within  reason  or  precedent,  and  would, 
not  have  been  regarded  as  possible  even  by 
tbe  most  prudent  and  cautious.  If  the  cove- 
nant in  the  original  deed  bad  beoi  to  build 
only  out  ot  Garrara  marble  or  Busslan  mal- 
achite, or  not  to  build  at  all,  clearly  the 
plaintiff  would  not  have  been  bound  to  com- 
ply with  the  terms  of  sale,  although  he  had 
signed  them.  Such  a  covenant  would  be 
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frandnleat  upon  Its  face,  for  it  Is  a  fraud  for 
one  i>er8on  to  talce  undue  adyantage  of  an> 
otber  to  his  peeuniar;  lojnry. 

Building  reetr^Klontb  if  mutual  and  unl' 
foEoi  throngfaout  a  large  tract  constetlng  of 
many  lota^  may.  be  an  advautage  instead  of 
a  detriment  to  aU  concerned.  Tbrougb  tlte 
(DOtection  afforded  against  cbeap  buildings, 
ottenslve  trades,  and  irregular  location  of 
tmlldlng  lines  with  reference  to  the  street 
line,  the  Talue  of  every  lot  may  be  materially 
Increased,  for  the  restraint  upon  all  the  lot 
owners  may  giv«  such  character  to  the  neigh- 
borhood as  to  make  it  deeirable  for  reel- 
dencee  of  the  best  class,  "Reetcietlons  as  to 
buildings,"  la  the  absence  of  any  further  de- 
aorlptlon,.  according  to  common  usage,  means 
restiictlonB  of  Ote  general  character  thus  al- 
luded to  and  would  be  so  understood  by  the 
average  purchaser.  Those  words  do  not 
mean  restrictions  which  do  not  restrain  et- 
e^t  at  the  election  of  a  remote  grantor.  A 
restriction  "witb  a  string  to  it"  does  not  re- 
strain If  its  creator  sees  flt  to  puU  the  string. 
As  was  said  b«Iow:  "The  advantage  to  a 
purchaser  of  real  estate  from  a  covenant 
against  nuisances  la  not  that  his  own  prop> 
erty  is  restricted,  but  that  his  neighbors' 
property  is."  The  plalntifC  had  the  right  to 
assume  from  the  printed  terms  of  sale  that 
all  the  purchasers  were  restrained  in  the 
same  way  and  to  the  same  extent  that  he 
was,  himself,  and  that  no  one  could,  vary  or 
release  without  the  consent  of  alL  A  club 
held  by  a  former  owner  by  retaining  control 
of  the  right  to  buUd  Is  not  a  building  re- 
striction in  any  proper  sense. 

The  restrictions  in  question  were  not  usu- 
al, mutual, .  uniform,  or  reasonable,  because 
they  restrained  one  party,  and  by  express 
agreement  opened  the  door  wide  to  the  otiiet. 
During  the  period  of  13  years,  the  original 
gn^nt^  of  tbe  entire  tract,  "its  successors 
and  assigns,"  even  after  it  had  sold  every 
lotr  could  agree  with  "the  owner  or  any  of 
the  owners"  of  any  lot  or  any  part  of  any 
lot,  "to  alter  or  annul  said  covenants  and  re- 
strictions as  to  any  portion  of  said  premises, 
without  the  consent  of  any  owner  or  owners 
of  any  oth^r  premises  situate  in  Tremont 
Terrace,"  which  comprised  the  seventy-three 
lots  sold  at  the  auction.  This  singular  provi- 
sion was  not  written  in  the  deeds  of  the  lots 
BO  sold,  nor  did  It  appear  otherwise  than  by 
reference  to  the  record  of  a  deed  given  by  a 
realty  company  conveytng  the  tract  to  the 
defendant  Beavis,  for  whom  the  sale  at  auc- 
tion was  held.  A  restrictive  covenant  of 
this  kind  would  enable  the  original  grantor 
to  hold  every  one  of  its  grantees  and  their 
grantees  at  its  mercy.  They  would  be  bound 
and  helpless,  while  it  would  be  In  a  position 
to  exact  and  extort.  After  the  tract  bad 
been  well  built  up  with  beautiful  homes, 
unless  the  exactions  of  the  company  were 
co/nplled  with,  it  could  open  any  part  dt  it 


to  any  kind  of  business  from  a  livery  stable 
to  a  saloon.  In  the  absence  of  local  regula- 
tions. It  could  bring  virtual  destruction  t« 
any  dwelling  house,  however  valuable  for 
residential  purposes,  by  selling  the  right  to 
tan  hides  or  make  dynamite-  upon  either  side 
thereof.  It  could  permit  every  alternate  lot 
owner  to  build  up  to  the  street  line  and  pr«^ 
vent  the  others  from  building  within  twenty 
feet  of  the  lln&  It  could  place  at  defiance  all 
the  lot  owners  but  one  by  releasing  the  latt» 
from,  the  covenants  by  which  all 'the  others 
were  bound.  The  question  is  not  what  'will 
be  done,  but  what  may  'tis  done. 

We  think  that  the  restrictions  so  imper- 
fectly described  in  the  terms  of  sale,  did  not 
give  fair  notice  of  the  restrictions  afterward 
put  in  the  deed  tendered  to  the  plaintiff;  ttuit' 
under  the  circumstances  surrounding  the  sale 
and  the  assurance  given  right  after  the  sals 
he  had  a  reasonable  time  to  investigate;  that 
npou  discovery  of  the  actual  facts  he  bad 
the  right  to  rescind  the  transaction  and  sue 
for  the  recovery  of  the  amount  paid  down 
together  with  the  reasonable  expenses  in- 
curred in  examining  the  title. 

The  order  of  the  Appellate  Division  should 
be  afiSrmed  and  Judgment  absolute  rendered 
against  the  defendants  upon  ttttr  stlonla- 
tion,  with  costs  in  all  courts. 

OULLEN,  O.  J.,  and  GRAT,  HAIGHT, 
WILLARD  BARTLETTT,  SISCUCK,  and 
COLLIN,  JJ.,  concur. 

Order  affirmed,  etc. 


(JOO  N.  T.  379.)  . 

BOGART  V.  CITY  OP  NEW  TORE. 
(Court  of  Appeals  of  New  Tork.    ian.  10, 

1911.) 
1.  ItfuNiciPAi.  OoBPOBATioira  (M  680,  e81*>-* 

CsB  OF  Stbkets— Atttomobiuc  Races. 

A  city  council  bas  no  power  to  aathorlM 
the  use  of  pnblic  streets  by  an  automobile  dnb 
for  autoDobile  -  races  to  be  held  within  certain 
hours  on  a  particular  dsy,  and  sncb  use  of  ths. 
street  is  illegal. 

'  [Ed.   Note.— For  other   cases,   see   Manicipal 
Corporations,  Gent  Dig.  f  1458;    Dec.  Dig.  H 
6«),-e81.»] 
2i  MtmiciPAi.  COBpORAnoMs  (f  748*)  — Us* 

or  STBnxs  — AnTOifOBji.B  Bacbb— Imjifkt 

TO  ^BCTATOBS— City's  Liabiuty. 

where  a  spectator  was  voluntarily  present 
to  witness  automobile  races  on  a  public  Ueh- 
wayv  illegally  authorised  by  the  dty  conndl,  his 
admiitistrator  could  not  recover  against  the  city 
for  his  death,  resulting  from  being  struck  by 
an  automobile  swerving  in  its  course  and  leav- 
ing the  highway,  on  the  theory  that  the  contest 
was  illegal  in  the  absence  •(  proof  of-n^i^ 
gence.    ■ 

[Ed.   Note.— For  other  cases,  see  Ifunidpal 
Corporations,  Dec.  Dig.  f  748. fj 

3.    MUITICIPAI,    CORPORATIOSB    (§     706*) — tJS» 

OP  Streets— AuTOMOBiLK  Races— Dka^h  or 

'PRDXSTBlAS^^ElVtDEKCX.  '     ■  '    ' 

_  In  an  sctiOD  against  s  Hty  fsr  the  death  at 
plaintiff's  intestate  by  being  struck  by  an  antor 


•For  otber  caiM  ua  wun«  topic  and  Motton  NUMBBR  Is  Dao.  Dig.  *  Am.  Dig.  Key  No.  Sorlas  A  &ep'c,bite 
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mobile  dnring  anA  races  lUenaUy  pennitted  to 
be  held  on  a  boalerard  by  defeodant  city,  tri- 
denoe  hel4  Inenfflclent  to  warrant  a  finding  that 
decedent  was  a  tTaveler  on  die  highway  when 
Injured,  or  was  anything  more  than  a  Tolontary 
spectator  at  the  races. 

[ESd.  Note.— For  other  eases,  se«  Manietpal 
Corporations,  Dec.  Dig.  f  706^*] 

4.  BviDEIfCB     (I    471*)— IlfTKIfT     OF     PEBflON 
SiRCK  DECBASKD— OoNOLUBIOn  or  WlTNRSS. 

On  an  issue  as  to  whether  intestate,  killed 
In  an  automobile  accident,  was  a  traveler  when 
struck  and  killed,  or  a  voluntary  spectator  at 
certain  aut6mobile  races  being  illegally  held  on 
the  street,  the  widow  was  not  entitled  to  testify 
that  he  expected  to  go  to  the  races  and  go  to  a 
beach  afterward :  she  being  at  most  entitled  to 
testify  to  the  facts  and  circnmstances  from 
which  decedent's  intention  was  deduced. 

[£!d.  Note.— Fbr  other  cases,  see  Evidence, 
Cent  Dig.  S  2157;    Dec  Dig.  S  471.*] 

Appeal  from  Supreme  Court,  Appellate  Dl- 
tislon,  Second  Department 

Action  by  Mary  C.  Bogart  as  administra- 
trix of  the  goods,  chattels,  and  credits  of 
John  Bogart,  deceased,  against  the  City  of 
New  York.  From  a  Judgment  for  plaintiff 
affirmed  by  the  Appellate  DiTialon,  138  App. 
DlT.  888,  122  N.  Y.  Supp.  1122,  defendant  ap- 
peaUL    Reversed. 

Archibald  U.  Watson,  Corporation  Counsel 
(Theodore  Connoly,  of  counsel),  for  appel- 
lant.   Frank  J.  Duplgnac,  for  respondent 

'  CHASB,  J.  On  May  81, 1902,  certain  auto- 
mobile races  or  speed  trials  were  run  under 
the  direction  and  auspices  of  the  Automobile 
Club  of  America.  The  track  on  which  the 
races  were  run  was  a  public  highway  known 
as  the  Southflide  boulevard,  in  the  borough 
of  Richmond,  city  of  New  York.  The  races 
were  authorized  by'  a  resolution  of  the  board 
of  aldermen  of  tiie  city  of  New  York,  of 
which  resolution  the  following  is  a  part, 
▼is.:  "That  upon  the  recommendation  of  the 
local  board.  First  district,  borough  of  Rich- 
mond, permission  be  and  the  same  is  hereby 
given  to  the  Automobile  Club  of  America  to 
<ionduct  speed  trials  for  automobiles  on  the 
Sontbside  boulevard  in  the  Fourth  ward  of 
the  borough  of  Richmond  on  Saturday,  May 
SI,  1902,  between  the  hours  of  11  o'clock  a. 
m.  and  4  o'clock  p.  m.  *  •  * "  Blaborate 
pT^Mirations  were  made  to  care  for  the  vls- 
Itora  that  might  attend  the  races,  and  more 
than  100  poUcemea  were  specially  detailed 
to  patrol  the  boulevard  and  its  locality  dur- 
ing the  hours  in  which  the  races  were  to 
be  run.  A  street  surface  railroad  corpora- 
tion oigaged  in  operating  a  line  of  trolley 
toad  over  Lincoln  avenue  extending  from 
•ome  point  west  of  the  boulevard  to  Midland 
Beach,  a  point  east  of  the  boulevard,  al- 
lowed its  tracks  crossing  the  boulevard  to 
be  taken  up,  and  the  schedule  of  cars  to 
be  run  on  such  road  for  the  day  to  be  so 
Aanged  that  cars  from  the  west  ran  to  the 
boulevard  and  returned  and  cars  from  Mid- 


land Beach  ran  to  Qie  boulevard  and  return- 
ed to  such  point  Persons  desiring  to  travel 
beyond  the  boulevard  in  ritber  direction 
were  given  transfer  ticket?  for  use  on  the 
cars  after  crossing  the  boulevard.  People 
crossed  the  boulevard  at  Uneoln  tireaae, 
however,  whether  they  had  trolley  transfem 
or  not,  providing  a  certain  signal  bell  «f 
gong  was  not  ringing. 

An  accident  occurred  to  one  of  the  anto- 
mobiles  while  running  in  a  speed  contest, 
which  caused  It  to  swerve  from  the  track 
and  dash  among  the  spectators  near  Lincoln 
avenue.  It  resulted  in  several  persons  being 
killed  and  the  serious  injury  of  others.  One 
of  the  persons  injured  was  Louisa  Johnson. 
She  brought  an  action  against  the  city  of 
New  York,  the  Automobile  Club  of  America, 
and  others,  and  recovered  a  judgment  whidi 
was  affirmed  on  appeal  to  the  Appellate  Di- 
vision.  An  appeal  was  taken  therefrom  to 
this  court,  and  it  wns  held  that  the  oae  of 
a  public  highway  for  Bach  races  is  illegal, 
but  that  the  judgment  in  fsTor  of  the  plain- 
tiff must  be  reversed  for  reasons  stated  in  the 
opinion.  Johnson  ▼.  City  of  New  York,  186 
N.  Y.  189,  146^  78  N.  B.  716,  717  (116  Am.  St 
Rep.,  S46).  In  the  opinion  this  court  say: 
"But  granting  that  the  action  of  the  defend- 
ants in  the  use  of  the  highway  was  Illegal, 
the  question  remains.  Was  it  ill^al  against 
the  plaintiff  so  as  to  render  the  parties  par- 
ticipating therein  liable  to  her  solely  by  rea- 
son of  the  Ul^allty  of  their  acts  and  regard- 
less of  any  element  of  n^Ugence  or  other 
misconduct?  If  the  platntiflf  had  been  a 
traveler  on  the  highway  when  she  met  with 
injury,  a  very  different  question  would  be 
presented.  Highways  are  constructed  for 
public  travel,  and,  as  already  said,  the  acts 
of  the  defendants  were  doubtless  an  illegal 
interference  with  the  rights  of  the  travder. 
It  may  well  be  that  for  an  injury  to  the 
traveler  or  to  the  occupants  of  the  lands  ad- 
jacent to  the  highway,  or  evm  to  a  person 
who  visited  the  scene  of  the  race  for  the 
puriK)se  of  getting  evidence  against  the  de- 
fendants and  prosecuting  them  for  delr  un- 
lawful acts,  the  defendants  would  have  been 
absolutely  liable  regardless  of  the  skill  or 
care  exercised.  But  the  plaintiff  was  in 
no  such  situation.  She  was  not  even  a  cas- 
ual spectator  whose  attention  was  drawn  to 
the  race  while  she  was  traveling  to  the  t1- 
dnity.  She  went  from  her  home,  a  distance 
of  five  miles  from  the  scene  of  the  race,  ex- 
pressly to  witness  it  and  to  enjoy  the  pleas- 
ure that  the  contest  offered.  As  to  the  ele- 
ments which  made  the  contest  Illegal  die 
was  aware  of  their  existence.  She  knew 
it  was  to  take  place  on  a  highway,  and  she 
knew  it  was  to  be  a  contest  for  speed,  and 
that  therefore  the  automobiles  would  be 
driven  at  the  greatest  speed  of  which  they 
were  capable." 

The  plaintiff's  intestate,  in  this  case,  was 
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killed  at  ttie  same  time  and  by  reason  of 
the  same  accident  and  drcumstances  that 
resulted  in  the  Injury  to  Louisa  Johnson.  It 
Is  not  claimed  by  the  plaintiff  that  the 
defendant  .was  negligent  in  the  conduct  of 
the  races.  It  may  bb  assumed  that  the  de- 
fendant is  liable  to  the  plaintiff  for  any  In- 
juries to  her  arising  from  the  illegal  use  of 
the  highway,  if  her  intestate  was  Injured 
while  using  the  highway  as  a  traveler.  If, 
however,  the  intestate  was  injured  whUe  a 
spectator  in  attendance  at  the  races  to  wit- 
ness them  and  enjoy  the  pleasure  that  the 
contest  aflordM,  the  plaintiff  is  not  entitled 
to  recover,  and  the  judgment  should  be  re- 
versed. 

The  Intestate  was  a  carpenter.  He  had 
lived  on  Staten  Island  for  many  years,  and 
at  the  time  of  his  death  he  was  6S  years  of 
age.  His  home  was  at  Castleton  Comer, 
about  seven  or  eight  miles  from  the  place 
where  the  accident  occurred.  On  the  morn- 
ing of  the  races  he  was  engaged  in  building 
a  fence  near  his  home.  Between  10  and  11 
o'clodc  he  left  his  wortc  and  went  to  his 
home  and  dianged  his  working  dothes  for 
other  clothes  and  left  the  house.  Before 
leaving  the  house,  he  asked  his  daughter  if 
she  would  like  to  go  with  him,  but  she  made 
some  excuse,  and  did  not  go.  He  left  home 
diortly  after  10  o'clock  or  between  10  and  11 
o'clock.  It  was  about  30  minutes'  ride  by 
the  trolley  car  on  Lincoln  avenue  from  the 
Intestate's  home  to  the  boulevard.  He  was 
seen  at  the  boulevard  to  get  off  a  Lincoln 
avenue  trolley  car  that  arrived  from  the  di- 
rection of  Castleton  Corner  betwieen  11  and 
12  o'clock  on  the  day  of  the  accident.  The 
person  who  was  employed  as  a  trolley  car 
starter  on  the  west  side  of  the  boulevard  saw 
him  get  off  the  car,  but  did  not  see  where 
be  woat  theiefrdm,  and  It  does  not  appear 
that  he  asked  for  or  obtained  a  transfer 
ticket  About  15  or  20  minutes  before  the 
accident,  he  was  seen  crossing  the  boulevard. 
A  neighbor  of  his  came  down  on  a  trolley 
car  with  a  friend  to  go  to  Midland  Beach. 
At  the  boulevard  they  obtained  transfers  and 
crossed  to  the  east  side,  and,  whUe  standing 
there  waiting  for  a  car,  they  saw  the  intes- 
tate again  cross  the  boulevard,  and,  as  he 
approached  them  with  his  back  to  the  boule- 
vard, he  said  "Good  morning,"  and  before 
they  could  say  anything  more  the  accident 
occurred,  and  he  suffered  the  Injury  from 
which  he  died  shortly  thereafter. 

Without  any  other  evidence  to  show  that 
the  Intestate  was  a  traveler  on  the  public 
highway  the  court  charged  the  jury  as  fol- 
lows: "Was  he  present  as  a  spectaton  of 
the  display,  a  participant  in  what  took  place? 
If  he  was,  I  charge  you  that  she  may  recov- 
er. If  be  went  there  as  an  express  Inspector 
to  take  part  In  this  exhlbltlcm,  to  satisfy 
bis  pleasure,  or  his  curiosity,  she  may  not 
recover  In  this  case.  Upon  that  point,  gentle- 
men, you  will  consider  all  the  evidence.  Con- 
sider the  evidence  of  the  witnesses  as  to 


what  time  he  was  seen  there,  how  long  he 
loitered  there,  when  he  left  his  home,  the  dis- 
tance of  the  home  from  the  point  of  the  ac- 
cident, the  time  within  which  the  distance 
could  be  traversed,  the  space  of  time  between 
his  arrival  at  the  place,  if  you  find  evidence 
of  that  time  and  the  happening  of  the  acci- 
dent, the  testimony  of  the  witness  who  testl- 
fled  that  he  bid  her  the  time  of  day  going 
on  his  way  in  the  direction  of  Midland 
Beach. " 

The  Jury  found  in  favor  of  the  plaintiff, 
and  the  judgment  entered  thereupon  was 
affirmed  by  the  Appellate  Division  by  a  divid- 
ed court. 

We  are  unable  to  find  in*  the  record  any 
evidence  whatever  to  sustain  the  conclusion 
of  the  Jury  that  the  plaintiff  at  tbe  time  of 
the  accident  was  a  traveler  upon  a  highway. 
There  is  no  evidence  that  he  was  on  his  way 
to  Midland  Beach,  or  that  he  was  stopping 
at  'the  boulevard  casually  waiting  for  a  car 
on  which  to  continue  his  Journey.  The  a<!>- 
ddent  occurred  at  about  1  o'clock.  The  in- 
testate arrived  at  the  boulevard  at  some  time 
between  11  and  12  o'clock,  and  there  is  noth- 
ing from  which  to  Infer  that  he  went  to  the 
boulevard  or  remained  there  one  or  more 
hours  other  than  as  a  spectator.  The  record 
being  wholly  without  evidence  to  sustain  the 
verdict  of  the  Jury,  tb»  judgment  must  be 
reversed. 

The  defendant  has  urged  that  the  judg- 
ment should  also  be  reversed  by  reason  of  , 
an  alleged  error  of  the  court  in  striking  out 
certain  evidoice  of  the  plaintiff  during  her 
cross-examination.  We  think  the  evident^ 
should  not  have  been  received  by  the  court, 
and  we  give  expression  to  our  views  In  re- 
gard to  its  competency  because  of  the  pea- 
sibillty  of  the  question  again  arising  In  case 
of  a  new  trial.  On  the  cross-examination  of 
the  jdaintifl  questions  were  asked  and  an- 
swered as  follows:  "Q.  Yon  knew,  did  yon 
not,  when  he  went  out  that  he  was  going  to 
see  the  automobile  races?  A.  Well,  he  ex- 
pected to  go  there  and  to  go  to  the  beach  at 
the  same  time.  Q.  You  knew  he  expected  to 
go  to  ste  the  races?  A  Yes."  Subsequently 
the  answers  were  strlckm  oat  upon  motion 
of  the  plaintiff.  It  is  Interesting  to  note 
that  the  only  suggestion  in  the  record  that 
the  Intestate  expected  to  go  to  the  beach  or 
to  any  point  other  than  the  races  appears  in 
this  testimony  so  stricken  out  on  motion  of 
the  plaintiff. 

The  declaration  by  a  person  of  his  inten- 
tion made  without  premeditation  in  connec- 
tion with  starting  to  do  a  Uilng  or  of  pro- 
ceeding upon  a  Journey,  and  simultaneous- 
ly therewith.  Is  sometimes  received  in  evi- 
dence when  all  of  the  circumstances  and  anr- 
roundlngs  verify  the  disinterestedness  of  the 
declaration.  The  evidence  stricken  out  by 
the  court  was  not  even  the  aUeged  declara- 
tion of  the  intestate,  but  the  witness  was 
cross-examined  uiwn  the  subject  upon  which 
she  had  not  bieen  Interrogated  by  her  coun- 
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ael  and  she  was  asked  dlrecQy  as  to  the  in- 
testate's expectation  wben  he  left  his  work 
and  proceeded,  easterly  in  the  direction  of 
the  races.  When  a  witness  is  interrogated 
for  the  purpose  of  ascertaining  the  intention 
«r  expectation  o|  another,  It  should  be  as  to 
the  acts  or  statements  (when  admissibly  of 
the  other  person  from  which  his  intention  or 
expectation  can  be  ascertained. 

When  a.  person  declares  the  intention  or  ex- 
pectatlon  of  another  apart  from  the  acts  or 
statements  from  which  the  conclusion  is  de- 
rived, It  Is  manifest  that  his  declaration  is  a 
mere  conjecture  or  a  conclusion  derived  from 
other  facts.  The  conjecture  or  conclusion  of 
a  .witness  is  generally  improper  and  Incom- 
petent, and  should  not  be  allowed  as  testi- 
mony in  a  case.  The  facts  and  circumstances 
should  be  given  from  wliichthe  intention  or 
.expectation  of  the  person  under  considera- 
tion can  be  determined  as  a  fact 

The  judgment  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the 
evoit. 

CnUiEN,  O.  J.,  and  GRAY,  WEUNER, 
WIIiLARD  BARTLETT.  HISCOCK,  and 
COLLIN,  JJ.,  concur. 

Judgment  reversfed,  etc. 


(100  N.  T.  146.) 

BIRST  NAT.  BANK  OF  WATBBLOO  T. 
STORY. 

(Oonrt  of  Appeals  of  New  YoriL    Jan.  10^ 
1911.) 

1.  Odabantt   J  37*)— Annuai,  Bord  — Iw- 
•    STRucnoNs— LiABiLiir. 

Where  stockholders  of  a  corporation  jointly 
and  severally  foaiaateed  to  a  bank  prompt  pay- 
ment of  all  notef,  checks,  drafts,  or  other  obli- 
gations in  writing  made  or  accepted  by  the  cor- 
poration which  the  bank  then  bad  or  might 
tiieieafter  have  or  puMhase  within  the  year 
In  a  sum  not  exceeding  $15,000  and  interest 
thereon,  such  contract,  in  the  abaence  of  evi- 
dence that  snch  was  the  intention,  was  not  ter- 
minated by  the  execution  of  a  similar  contract 
for  the  succeeding  year. 

[Bd.   Note.— For  other  cases,   see  Oaaraaty, 
jCent  Dig.  |  46;   Dec.  Dig.  I  37.*] 

2.  OuABAWTT  U  77*9— AonoR— NKBsnTT  Of 
Devand. 

Where  stockhcdders  gnaraateed  prompt  pay- 
ment at  maturity  of  all  obligationa  in.  writing 
of  the  corporation  which  a  bant  had  or  Inight 
secure  during  the  year  within  a  specified  limit 
of  liabilito  on  demand,  tlie  bank  was  bonnd  not- 
withstanding the  corporation's  insolTency .  to  de- 
mand payment  of  the  guarantors  before  insti- 
tuting  a  salt  against  them. 

{Ed.   Note.— For  other  cases,  sie  Onaranty, 
Dec.  Dig.  i  77.«I 

8.  Action  (i  11*)— Causk  of  Acnon— Debt 
Patablx  on   DncAND— Neoessitt  Av   Db- 

KAND. 

Where  a  promise  is  to  pay  one's  own  debt 
for  a  specified  sum  on  demand,  no  demand  need 
be  alleged  or  proved. 

Ud.  Note.— For  other  eases,  see  Action,  Cent 
;.  »B*-76r' Dec.  Dig.  «  ll.«] 


Appeal  from  Supreme  Conrt,  ^.ppellate  Di- 
vision, Fourth  Department 

Action  by  the  First  National  Bank  of  Wa- 
terloo against  Leonard  Story.  From  a  judg- 
ment for  plalnUtr  (53  Misa  Bep.  429,  103  N. 
Y.  Supp.  233),  affirmed  by  the  Appellate  Di- 
vision'031  App.  Dlv.  472,  115  N.  Y.  Suppu 
421),  defendant  appeals.  Beversed,  and  new 
trial  granted. 

This  action  was  brongbt  npon  a  written 
instmment.  dated  January  81,  i901«  signed 
and  sealed  by  the  defendant  and  five  others, 
and  running  to  the  First  National  Bank  of 
Waterloo.  After  appropriate'  recitals  show- 
ing its  consideration  and  purpose,  and  the 
relation  of  the  signers  as  stockhold^s  "or 
otherwise"  to  the  Waterloo  Organ  Company, 
it  proceeds  as  follows:  "We,  the  undersign- 
ed, do  hereby  jointly  and  severally  for  our^ 
selves,  and  our,  and  each  of  our  heirs,  ex- 
ecutors and  administrators,  guarantee  and 
warrant  unto  the  said  bank,  its  successon 
and  assigns,  the  prompt  payment  at  maturi- 
ty of  each  and  all  the  notes,  checks,  drafts, 
bills  of  exchange  and  other  obligatlonB  In 
writing  of  every  name  and  kind,  made,  sign- 
ed, drawn,  accepted  ac  endorsed  by  the  said 
Waterloo  Organ  Company,  which  the  said 
bank  now  has,  or  which  it  may  hereaftor 
have,  hold,  purchase  or  obtain  within  one 
year  from  date  hereof,  but  our  llablUtlea 
hereunder  shall  not  at  any  time- exceed  the 
sum  of  $15,000  and  interest  thereon.  And  in 
case  default  is  made  in  the  payment  at  ma- 
turity of  any  of  the  above-mentioned  obliga- 
tions, or  In  the  payment  of  any  lawful  dalnt 
or  demand  held  by  said  bank  against  said 
company,  we  do  hereby  jointly  and  severally 
covenant;  promise  and  agree  to  pay  the  same 
to  the  said  bank,  its  successors  or  assigns 
upon  demand.  .  This  Instrument  la  intended 
to  be  a  full,  complete  and  perfect  security 
and  indemnity  to  the  said  bank  to  the  ex- 
tent and  for  the  time  above  stated,  for  any 
indebtedness  or  liability  of  any  kind  owlns 
by  the  said  company  to  it  from  time  to  time 
and  to  be  valid  and  continuoos  without  oth- 
er or  further  notice  to  oa  or  to  any  of  as." 

The  Gomjdalnt  set  forth  said  instrument; 
and  alleged  that  in  July,  1901,  the  plaintUC 
became  the  owner  of  15  bonds  for  $500  each, 
duly  Issued  on  the  1st  of  December,  1884,  by 
the  Waterloo  Organ  Company  and  all  pay- 
able to.  bearer  on  the  1st  of  December,  1904. 
It  was  further  alleged  that,  atthoogb  said 
bonds  bad  become  due,  no  part  of  the  prin- 
cipal thereof  had  been  paid,  and  no  part  of 
the  Interest  since  Decembw  1,  1901.  No  de- 
mand of  payment  was  alleged  or  proved. 
The  answer,  after  a  general  denial  In  part, 
pleaded  payment,  and  that  said  instrument 
was  extinguished  by  another  of  like  tenor 
and  effect  given  in  renewal  thereof  in  Jan- 
nary,  1902,  and  by  the  recoTesy  of  a  jud^ 
ment  thereon  for  the  full  limit  of  $15,000 
and  interest,  and  the  payment  of  said  judg- 
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ment  by  the  defendant  TI(«  trltfl  court,  aft- 
er finding  the  facts  rabstdnttaUy  aa  alleged 
In  the  complaint,  held  that  the  15  corporate 
bonds  were  obligations  of  the  organ  compa- 
ny referred  to,  and  that  they  were  corered 
by  the  Instrument  in  question.  Judgment 
was  dii^ected  In  favor  of  the  plaintiff  for  the 
sum  of  l|7,S0O  and  Interest  thereon  from  De- 
cember 1,  1901.  The  defendant  appealed  to 
the  Appellate  Division,  where  the  judgment 
was  affirmed,  the  presiding  justice  dissent- 
ing, and  thereupon  a  farther  appeal  was 
taken  to  this  court. 

George  B.  Zartman,  fbr  ai^pellant  3,  N. 
Hammond,  for  respondent. 

VANN,  3-.  (after  stathig  the  facts  as 
above).  The  appellant  Ifislats  that  the  plain- 
tiff, by  accepting  a  slmllair  contract  of  guar- 
anty for  the  succeeding  year,  extinguished 
its  right  to  recover  on  the  Instrument  ia 
question.  'Sbnt  far  it  has  b«ea  held  that  in 
the  absence  of  evidence,  «lther  internal  or  ex- 
ternal, toflhow  that  the  new  contract  was  de- 
signed to  destroy  the  one  outstanding,  it 
cannot  be  deemed  to  have  been  given  in  re- 
newal thweof,  or  as  a  substitute  therefor; 
but  must  be  regarded  a«  an  Independent  and 
distinct  agreement.  That  subject  has  been 
sufficiently  discussed  by  well-considered  opin- 
ions in  both  of  the  courts  below,  where  the 
claim  of  the  defendant  was  overruled,  main- 
ly upon  the  authority  of  Barnes  v.  Gushing, 
168  N.  Y.  542,  ei  N.  E.  OOQ.  We  regard  that 
case  as  conclusive,  and  pass  this  ixilnt  with- 
out further  discussion. 

The  appellant  further  claims,'  but  without 
argument  or  the  citation  of  authority,  that 
the  judgment  should  be  reversed  on  account 
of  the  failure  to  allege  and  prove  a  demand 
by  the  plaintiff  upon  the  defendant  befQre 
the  commencement  of  the  action.  The  learn- 
ed Appellate  Division  he)d  ttiat  no  demand 
was  necessary,  "as  it  would  be  useless  to 
ask  paymeqt  ot  the,  bankrupt  organ,  com- 
pany." The  question  now  raised,  by  the  ap- 
{wllant,  however,  in  reference  to  a  demand 
Is  not  that  It  was  necessary  to  make  one  up- 
on the  Waterloo  Organ  C!ompany,  but 'upon 
the  defendant.  The  first  promise  by  the  ob- 
ligors la  to  guarantee  "the  prompt  payment 
at  maturity  of  each  and  all"  the  written  ob- 
Uigatlons  of  the  organ  company  purchased  or 
obtained  within  one  year  from  the  date  of 
the  bond,  with  a  limitation  of  liability  at 
any  time  to  the  sum  of  $15,000  and  Interest 
Thei  second  promise  Is  that,  "In  case  default 
is  pijlde  In  the  payment  at  maturity  of  any" 
of  the  obligations  named,  the  obligors  "agree 
to  pay  the  same  to  the  said  bank,  its  suc- 
cessors or  assigns  upon  demand."  The  next 
and  last  paragraph  of  the  Instrument  con- 
tains the  declaration  that  It  "Is  Intended  to  be 
a  full,  complete,  and  perfect  security  and  In- 
demnity to  the  said  bank  to  the  extent  and  for 
the  time  above  stated.  *  *,  *  and  to  be 
valid  and  continuous  without  other  or  fur- 
ther i^ottee  to  .1^  or  tp  ai^  of  us." 


In  Lockllb  ▼.  Vmx*,  67  N.  T.  SeO,  362, 
Judge  Barl  declared  tint  "a  contract  could, 
doubtless,  be  so  drawn  that  the  demand  and 
place  of  paym»it  would  become  part  of  It, 
so  that  an  action  could  not  be  maintained 
without  a  demand  at  the  place."  He  further 
said,  however,  that  "it  is  the  settled  law  of 
this  state,  announced  In  many  decisions,  that 
when  a  specific  sum  of  money  is  made  pay- 
able by  the  agreement  of  the  parties,  upon 
demand,  or  at  a  q;>eclfied  time,  at  a  particu- 
lar place,  as  against  the  original  debtor,  no 
demand  at  the  time  or  place,  prior  to  tlie 
commencement  of  the  suit,  is  necessary. 
The  commencement  of  the  suit  is  itself  a 
sufficient  demand.  *  *  •  The  argument 
that  In  such  cases  the  demand  and  place  of 
payment  are  part  of  the  contract  has  fre- 
quently been  m&Ae,  and  in  this  state  uni- 
formly overruled,  .♦  ♦  ♦  The  only  bene- 
fit the  defendant  could  get  from, the  specifi- 
cation of  payment  at  a ,  particular'  place  is 
that  if  he  was  ready  there  to  pay,  and  kept 
ready,  he  could  set  that  fact  up  In  his  an- 
swer and  then  pay  the  money  Into  court  and 
allege  sucu  payment  in  his  anawer,  and  thus 
shield  himself  from  all  liability  for  interest 
and  costs."  This  was  said  in  an  action 
against  the  .original  debtor  to  recover  for 
goods  sold  payable  at  a  certain  place  on  a 
day  specified,  and  also  to  recover  the  pro- 
ceeds of  goods  sold  by  hloi  on  commission. 

In  Nelson  v.  Bostwick,  5  Hill,  37,  39,  40 
Am.  Dec.  310,  the  action  was  against  Sbum- 
way  as  principal  and  Nelson  as  surety  upon 
a  bond,  "conditioned  to  be  vpld  if  Shiimway 
should  pay  on  demand  all  costs  that  might 
be  awarded  to  the  defendants"  in  a  certain 
action.  Judge  Bronson,  speaking  for  the 
coui;t,  said:  "When  a  party  agrees  to  pay 
his  own  debt  on  request,  it  is  regarded  as 
an  undertaking  to  pay  generally,  and  no  spe- 
cial request  need  be  alleged.  But  it  la  oth- 
erwise when  he  undertakes  for  a  collateral 
matter,  or  as  a  surety  for  a  third  person. 
There,  if  the  agreement  be  that  he  will  pay 
on  request,  the  request  is  parcel  of  the  con- 
tract, and  must  be  specially  alleged  and 
proved.  Devenly  v.  Welbore,  Cro.  Bliz.  85; 
HlU  V.  Wade,  Cro.  Jac.  523;  Waters  v.  Bridge, 
Id.  639;  Birks  v.  Trippet,  1  Saund.  82,  and 
note  (2);  Harwood  v.  Turbervllle,  (B  Mod. 
200;  Com.  Dig.  Pleader  (a  69);  Slcklemore 
V.  ThlsOeton,  6  M.  &  S.  9;  Carter  v.  Elng, 
8  Camp.  459;  Douglass  v.  Reynolds,  7  Pet 
113  [8  L.  Ed.  626];  2  gaund.  108,  note  (3); 
Lawes'  PI.  232,  251;  1  Chit  PI.  363  (Ed.  of 
1837)." 

The  Judgment  rendered  in  favor  of  the 
plaintiff  in  that  actlqn  was  reversed  because 
there  was  neither  allegation  nor  proof  of  a 
demand  and  a  majority  of  the  court  refused 
to  Inward  a  venire  de  novo,  because  there 
was  "a  fatal  error  which  lies  back  of  th« 
trial"  Chief  Justice  Nelson  concurred  geo- 
erally.  Judge  Cowen  concurred  in  an  elab- 
orate opinion,  ai{id,  while  he  thought  that  a 
venire  de  novo  should  be  issued,  he  agreed 
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wlfb  Jodge  Bronsoh  as  to  the  principal  ques- 
tion. He  said:  "There  are  several  errors  tor 
which  this  Jndgrment  must  be  reversed.  A 
prominent  one  Is  the  failure  to  prove  a  de- 
mand of  Shumway.  The  condition  of  the 
bond  means  an  actual,  not  a  mere  construc- 
tive demand,  such  as  the  bringing  of  a  suit, 
or  the  issuing  of  an  execution.  Without  say- 
ing that  the  vrant  of  demand  would  be  a  de- 
fense for  Shumway,  It  Is  clearly  so  as  to 
Nelson,  the  surety,  the  only  person  who  ap- 
peared and  pleaded.  There  was  no  precedent 
duty  upon  him  independently  of  the  words 
of  the  condition,  and  he  might  prescribe  such 
preliminaries  to  his  liability  as  he  pleased. 
A  bond  to  pay  a  precedent  debt,  on  demand, 
Is  satisfied  by  the  commencement  'of  the  suit 
itself,  which  is  considered  a  sufficient  de- 
mand ;  but  in  case  of  any  engagement  to  pay 
a  sum  on  demand,  or  on  request,  not  itself 
due  independently  of  the  contract,  the  terms 
of  the  contract  must  be  pursued.  A  demand, 
with  time  and  place,  must  then  be  averred, 
and  the  averment  cannot  be  satisfied  without 
proof  of  an  actual  demand."  Page  42  of  5 
Hill,  40  Am.  Dec.  310.  "tbi  learned  Justice 
cited  the  following  authorities  In  addition 
to  those  cited  by  Judge  Bronson:  Selman  v. 
King,  Cro.  Jac.  183 ;  The  Case  of  an  Hostler, 
TelT.  OS.  He  then  continued:  "A  promise 
to  save  harmless  on  request  Is  an  instance. 
Harrison  v.  Mltford,  2  Bulstr.  229.  This  and 
various  other  cases  to  the  same  effect  are 
cited  in  1  Baund!  33,  note  (2).  'For,'  adds  the 
editor,  'a  request  is  parcel  of  the  contract, 
and  must  be  proved ;  and  no  action  arises  un- 
til a  request  be  made.'  Vid.  Douglass  v. 
Rowland,  24  Wend.  51,  and  several  books 
there  dted  to  the  same  point  In  Harwood 
V.  TiJrberville,  6  Mod.  200,  the  defendant'  be- 
came surety  by  bond  to  pay  a  previous  debt 
of  his  mother,  on  demand;  and  a  special  re- 
quest was  held  necessary  to  charge  him." 
Page  42  of  6  Hill,  40  Am.  Dec.  310. 

The  cases  cited  by  the  learned  Judges  faith- 
fully support  the  conclusions  announced,  and 
in  their  discussion  no  notice  is  taken  of  the 
fact  that  the  bond  was  an  undertaking  re- 
quired by  statute,  which  apparently  was  re- 
garded as  impiaterlal.  In  Devenly  v.  Wel- 
bore,  1  Cro.  Ellz.  85,  the  surety  promised 
that,  if  one  Percy  "did  not  pay  the  plaintiff 
yearly  upon  request  ten  pounds  and  ten  loads 
of  faggots,  he  would  pay  them."  It  was  held 
that  the  request  was  material  and  ought  to 
be  expressly  alleged.  In  The  Case  of  an 
Hostler,  Yelv.  66,  the  court  said:  "Where  the 
ground  of  the  action  Is  for  a  debt,  In  which 
case  the  law  Implies  the  promise,  there  the 
request  Is  not  Issuable,  nor  parcel  of  the 
consideration.  Otherwise  where  the  action 
Is  founded  on  a  mere  collateral  promise,  and 
not  upon  a  duty,  for  there  the  request  is  Is- 
suable and  ought  to  be  expressly  alleged." 
In  Blrks  v.  Trippet,  1  Saund.  31,  counsel  ar- 
gued that:  "Where  a  mere  duty  is  promised 
to  be  paid  upon  request,  there  need  be  no 
actual  request,  but,  where  a  collateral '  sum 


1b  promised  to  be  paid  upon  request,  there 
must  be  an  actual  request"  One  of  the  Jus- 
tices interrupted  and  said,  "The  court  Is  of 
your  opinion  and  the  matter  clear,"  and  Judg- 
ment was  thereupon  rendered  on  the  theory 
that  a  demand  was  necessary.  In  Harwood 
V.  Turberville,  6  Mod.  200,  case  293,  the  conrt 
said:  "If  a  man  be  bonnd  to  pay  money  on 
default  of  payment  by  another,  but  Is  not 
the  original  debtor,  there  he  is  not  charge- 
able until  special  request  made  of  him  who 
was  to  pay  it"  In  Carter  v.  Ring,  3  Camp- 
bell, 459,  the  covenant  of  a  surety  was  to  pay 
on  demand  if  the  principal  debtor  failed  to 
pay,  and  Lord  Ellenborough  held  that  "the 
plaintiff  was  bound  to  prove  a  demand  before 
action  brought"  In  SIcklemore  v.  Thistleton, 
6  Maul.  &  S.  9,  the  defendant's  covenant  was 
to  pay  to  the  plaintiff  on  demand  certain  rent 
reserved  if  the  lessee  should  neglect  to  pay 
It  for  40  days.  It  was  held  that  the  defend- 
ant was  not  chargeable  until  after  40  days, 
nor  untU  demand  made.  3?he  case  received 
elaborate  consideration,  every  Justice,  In- 
cluding Lord  BUenboroagh,  writing  an  opin- 
ion. Nelson  r.  Bostwiek,  supra,  has  been 
frequently  cited,  but  never  criticised  or  over- 
ruled 80  far  as  the  point  in  question  is  con- 
cerned. Thus,  in  Pennsylvania  Goal  Co.  r. 
Blake,  86  JX.  Y.  226,  235,  Chief  Judge  Folg- 
er  said:  "The  appellant  is  a  surety,  and  de- 
mand of  the  principal  Is  part  of  the  con- 
tract Nelson  V.  Bostwiek,  6  Hill,  87  [40 
Am.  Dec.  810].  It  is  one  of  the  conditions 
precedent  to  her  obligation  to  pay."  In  Mc- 
MuUen  v.  Rafferty,  89  N.  Y.  456,  468,  Judge 
Earl  said:  "If  the  defendant  had  made  it 
a  part  of  his  collateral  contract  of  guarantee 
that  the  maker  should  pay  the  notes  upon 
demand,  then  his  obligation  would  not  bare 
matured  until  an  actual  demand  of  payment 
had  been  made  upon  the  maker.  Nelson  t. 
Bostwiek,  5  Hill,  37  [40  Am.  Dea  310]."  See, 
also,  Beers  v.  Shannon,  78  N.  Y.  292,  302; 
Wangler  v.  Swift  90  N.  Y.  88;  Cass  v. 
Shewman,  61  Hun,  472,  478,  16  N.  Y.  Snpp. 
236;  Bunn  v.  Lett,  65  Hun,  43,  19  N.  Y. 
Supp.  728 ;  Miller  v.  City  of  Buffalo,  1  Sheld. 
490,  492. 

The  promise  In  the  case  before  us  was  nei- 
ther to  pay  nor  to  guarantee  the  payment  of 
a  specific  sum  °of  money,  for  no  amount  was 
mentioned  except  to  limit  the  liability.  The 
obligations  upon  which  the  recovery  was 
based  did  not  belong  to  the  plaintiff  at  the 
date  of  the  bond.  While  then  in  existence  as 
valid  obligations  of  the  organ  company,  th^ 
did  not  become  the  property  of  the  bank  un- 
til about  five  months  after  the  bond  was  giv- 
en and  did  not  become  due  until  several 
years  later.  Without  a  demand,  therefore, 
the  defendant  could  not  know  what  or  how 
much  he  was  to  pay,  unless  he  learned  by  In- 
quiry or  accident.  Nor  could  he  know,  except 
as  aforesaid,  when  he  was  to  pay,  for  the 
promise  was  to  "guarantee  the  prompt  pay- 
ment at  maturity  or'  all  checks,  notes,  etc., 
and  "other  obllgatlona  In  writing"  of  the 
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principal  debtor,  as  well  as  any  "lawful 
claim"  against  him.  While  there  was  an 
absolute  promise  to  guarantee  prompt  pay- 
ment at  maturity,  still  the  guarantor  had  the 
right  to  contract  that  his  liability  should  not 
mature  until  a  demand  had  been  made  upon 
him,  which  would  malie  the  demand  a  condi- 
tion precedent  to  the  right  to  recover.  A 
surety  may  desire  to  have  notice  of  the 
amount  of  his  principal's  default  and  a 
chance  to  pay  without  suit,  and  he  may  so 
stipulate.  The  promise  to  guarantee  prompt 
payment  at  maturity  should  be  read  with  the 
promise  In  case  of  default  by  the  principal  to 
pay  "upon  demand,"  and,  while  there  is  an 
absolute  promise  to  guarantee  payment  at 
maturity,  there  Is  no  promise  to  pay  "in  case 
of  default,"  except  "on  demand."  Both  of  said 
promises  should  also  be  read  in  connection 
with  the  final  declaration  and  the  waiver  of 
"other  or  further  notice  to  us  or  to  any  of 
us."  The  words  "other  or  further"  must  have 
a  function  to  perform,  and  they  imply  that  a 
notice  of  some  kind  was  to  be  given  to  the 
obligors.  The  notice  excluded  may  have  been 
notice  of  each  debt  as  it  was  acquired  by  the 
plaintlft,  as  some  authorities  hold  necessary 
(Douglass  v.  Howland,  24  Wend.  35,  49),  but, 
unless  the  notice  included  relates  to  a  de- 
mand, the  words  "other  and  further"  Impress 
me  as  meaningless. 

The  Intention  of  the  parties  should  govern, 
and,  tf  the  terms  had  been  to  pay  "on  de- 
mand and  not  otherwise,"  there  would  have 
been  no  doubt  as  to  that  intention;  yet  it 
seems  to  me  that  logically  the  meaning  of 
the  Instrument  in  its  present  form  is  the 
same  as  if  the  form  supposed  had  been  used. 
How  wo'uld  the  obligor  express  his  Intention! 
He  might  promise  to  pay  only  on  demand,  or 
after  due  demand,  or  provided  a  demand  Is 
first  made,  but,  unless  this  was  meant,  what 
was  meant  by  the  promise  as  made?  Why 
was  the  word  "demand"  used?  What  func- 
tion has  it  to  perform?  Can  it  be  disregard- 
ed and  yet  effect  given  to  the  intention  of  the 
parties?  Can  it  be  held  that  the  meaning 
would  be  the  same  without  It  as  with  It? 
Can  it  be  logically  saUt  that  a  promise  to  pay 
on  demand  dlflera  In  no  legal  aspect  from  a 
promise  to  pay  without  a  dentand? 

I  think  that,  when  a  promise  Is  to  pay 
one's  own  debt  on  demand,  none  is  required, 
because  the  law  Implies  a  promise  to  pay  and 
the  express  promise  forms  no  part  of  the  con- 
sideration and  adds  nothing  to  the  obligation. 
When,  however,  the  promise  is  not  to  pay 
one's  own  debt  but  the  debt  of  another  yet  to 
come  into  existence,  on  demand,  there  Is  no 
precedent  dnty,  and  the  obligation  to  pay 
rests  wholly  on  the  promise  in  the  form 
made,  and  the  promise  is  binding  orily  In  the 
form  made.  As  according  to  the  promise 
nothing  was  payable  except  on  demand,  there 
could   be    no    breach   until    demand    mnde. 


"When  there  Is  a  duty  which  the  law  makes 
payable  on  demand,  there  need  be  none  al- 
leged, but  otherwise  where  there  is  no  duty 
until  a  demand."  To  the  contention  that  the 
obligor  is  not  harmed  in  the  one  case  more 
than  In  the  other  because  he  can  avoid  lia- 
bility for  costs  in  one  the  same  as  in  the 
other,  the  obvious  answer  is  that  he  was  not 
bound  to  pay  at  all  except  by  his  ccUateral 
promise  and  he  had  the  right  to  limit  that 
proinlse  by  aimexlng  any  condition  that  be 
saw  fit 

I  think  that  upon  principle  as  well  as  au- 
thority the  following  propositions  should  be 
announced  as  the  law: 

(1)  When  the  promise  is  to  pay  one's  own 
debt  for  a  specified  amount  on  demand,  no 
demand  need  be  alleged  or  proved. 

<2)  When  the  promise  to  pay  on  demand  is 
not  to  pay  one's  own  debt,  but  is  a  collateral 
promise  to  pay  the  debt  of  another,  a  de- 
mand is  necessary,  for  it  is  part  of  the  cause 
of  action. 

When  a  promise  to  pay  on  demand  is  a  ma- 
terial part  of  the  only  contract  made  and  en- 
ters into  the  consideration  therefor,  whether 
a  demand  is  necessary  even  if  the  debt  con- 
tracted is  one's  own  is  a  question  not  now 
before  us,  and  we  do  not  pass  upon  it 

The  Judgment  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  event 

CULI/EN,  C.  J.,  and  GRAX,  HAIGHT, 
WILLABD  BARTLB3TT,  HISOOCK,  and 
COLLIN,  JJ.,  concur. 

Judgment  reversed,  etc. 


(200  N.  T.  366) 
PEOPLE  V.  CONBOW. 
(Court  of  Appeals  of  New  York.    Jan.  10, 1911.) 

1.  Caiunnij.  Law  (|  381*)— Good  Chaiuotxb 
OF  Accused — E2ffect. 

That  accused  has  previously  borne  a  good 
character  must  be  considered  by  the  jury  in 
every  case  in  determining  his  guilt,  and  fits  good 
character  may  be  snflScient  to  raise  a  reasonable 
doubt  of  guilt,  and,  when  it  does,  accused  must 
be  acquitted,  though,  without  such  evidence,  no 
doubt  as  to  his  guilt  would  exist. 

[Bd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  (  846;  Dec.  Dig.  S  381.*] 

2.  CannitAi.  Law  (S  776*)— Good  (2habaoteb 

OF   ACOCSED— iNSTBUOnONS. 

Where  several  witnesses  testified  to  previ- 
ous good  character  of  accused,  and  they  were 
not  contradicted,  an  instruction  tliat  the  jury 
were  limited  in  the  consideration  of  previous 
good  character  to  cases  where  the  questions  of 
fact  were  closely  balanced,  and  that  good  char- 
acter should  not  create  a  reasonable  doubt  as  to 
guilt  unless  otherwise  the  evidence  was  nearly 
balanced,  and  in  refusing  to  charge  that,  in  the 
exercise  of  sound  judgment,  the  jury  might  give 
accused  the  benefit  of  the  presumption  of  inno- 
cence arising  from  good  character,  no  matter 
how  conclusive  the  other  testimony  appeared  to 
be,  was  reversible  error. 

[Ed.  Note. — For  other  rases,  see  Oimlnal 
Law.  Cent.  Dig.  §|  183S-1845;  Dec.  Dig.  i 
7T6.*] 


•For  othar  CMW  see  same  topic  and  section  NUMBBR  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexei 
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8.  Gbdhrai.  Iiaw  (I  407^)t>-S>vidzi(CS— iio- 

lOESIONB. 

Declarations  In  the  presence  of  accused  are 
only  competent  when  accused  hears  and  fullj 
comprehends  the  effect  of  the  words  spoken  and 
•when  he  is  at  full  liberty  to  make  answer  there- 
to, and  then  only  under  such  circumstances  as 
will  justify  the  inference  of  assent  t»  the  truth 
of  the  statement  by  his  silence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |§  898-flOO,  968;  Dec  Dig.  I 
407.«1 

4.  Cbxmiwai,  liAw  (J  407*)  — EviDKNOT  — Ad- 

MISSIONB— SlLENCli. 

After  the  arrest  of  accused  for  a  murder 
charged  against  him  and  a  confederate,  the  con- 
federate, who  had  confessed,  was  brought  before 
accused,  and  asked  accused  if  certain  state- 
ments, which  he  then  made,  detailing  the  plans 
tor  and  commission  of  the  crime  by  both,  were 
not  true.  Accused,  under  advice  of  counsel,  re- 
fused to  reply,  stating  his  reason.-  Held,  that 
it  was  error  to  permit  the  district  attorney  to 
cross-examine  accused  as  to  the  transaction,  by 
questions  detailing  at  length  the  statements 
made  by  the  confederate,  accused  l>eing  entitled 
to  refuse  to  reply,  so  that  his  failure  to  deny 
the  accusation  was  not  an  admission. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec  Dig.  |  407.*] 

5.  CftniiRAi.  Law  (|  1169*)— ApphaI/— Habh- 
Lses  Ebbok— Adubbion  of  Evidenck. 

The  error  was  not  made  harmless  by  strik- 
ing out  the  evidence  at  the  close  of  the  testi- 
mony and  instructing  the  jury  that  accused  was 
not  bound  to  answer,  so  that  his  silence  was  not 
an  admission ;  it  beine  impossible  to  say  that 
the  evidence  may  not  have  affected  the  result. 
[E}d.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  {  U6a*] 

Appeal  from  Supreme  Court,  Trial  Term, 
Dutchess  County. 

George  Conrow  was  convicted  of  murder 
in  the  first  degree,  and  he  appeals.  Bevers- 
ed,  and  new  trial  ordered. 

James  O.  Meyer,  for  appellant  John  E. 
Itock,  Dlst  Atty.,  for  tbe  People. 

CHASE,  J.  John  Klltf  and  Us  wife  for 
several  years  maintained  a  restaurant  prin- 
cipally for  railroad  employes  at  Hopewell 
Junction,  in  tbe  county  of  Dutchess.  They 
accumulated  several  hundred  dollars  in  cash 
which  tbey  retained  in  tlieir  personal  posses- 
sion at  tbe  restaurant  Early  Sunday  morn- 
ing, January  24,  1907,  Mr.  Kliff  was  struck 
upon  bis  bead  with  some  instrument  which 
crushed  his  skull,  from  the  effects  of  which 
be  died  that  day.  Mrs.  Kliff  was  also  struck 
by  tbe  same  or  a  similar  Instrument  and 
ber  skull  was  crushed,  but  she  survived,  al- 
though sbe  was  physically  unable  to  tte  pres- 
ent at  tbe  trlaL  Tbe  money,  amounting 
to  about  $525,  was  stolen.  One  Napoleon 
Monat  and  tbe  defendant  were  subsequently 
Indicted  for  tbe  bomidde^  and  charged  with 
murder  In  tbe  first  degree.  Tbe  theory  of 
tbe  prosecution  is  that  Monat  and  tbe  de- 
fendant having  ascertained  that  Kliff  and 
bis  wife  had  in  their  possession  several  hun- 
dred dollars  in  cash,  entered  into  an  agree- 
ment to  rob  them,  and  that  pursuant  to  such 
agreement  and  carrying  out  the  details  there- 


of Monat  took  an  iron  bolt  and  entered  tbe 
restaurant  about  4  o'clock  in  tbe  morning 
while  tbe  defendant  watched  outside,  and 
that  Monat  struck  tbe  blows  which  we  have 
mentioned  and  took  the  money,  wliich  he 
divided  with  tbe  defendant  in ,  accordance 
with  said  agreement  Tbe  defendant  denies 
all  participation  or  knowledge  of  tbe  crimen 
but  admits  that  several  days  thereafter  he 
received  a  part  of  tbe  money  obtained  by 
Monat  from  tbe  Kliffs,  and.  tba|;  after  be 
bad  spent  part  of  tbe  money  so  received  be 
was  told  by  Monat  about  the  robbery  end 
tbe  homicide.  Tbey  were  separately  tried 
upon  the  indictment,  and  each  has  been  con- 
victed of  murder  in  tbe  first  degree. 

It  is  unnecessary  to  repeat  tbe  details  of 
tbe  crime  and  the  evidence  connecting  tbe 
defendant  therewith.  We  have  carefully 
examined  tbe  record  and  are  of  tbe  opinion 
that  the  verdict  pf  the  Jury  should  not  be 
set  aside  as  against  the  evidence. 

Tbe  defendant's  counsel  urges  many  ob- 
jections to  tbe  Judgment  being  atDrmed. 
One  of  tbe  reasons  why  he  claims  that  the 
Judgment  should  be  reversed  is  for  alleged 
errors  of  tbe  court  la  charging  tbe  Jury 
upon  the  subject  of  good  character,  and  the 
consideration  to  be  given  to  it  by  tbe  Jury 
in  determining  tbe  guilt  or  Innocence  of  tbe 
defendant. 

Tbe  defendant  produced  several  witness- 
es who  testified  to  bis  good  character,  and  no 
witnesses  were  produced  on  tiebalf  of  tbe 
prosecution  to  contradict  them.  Tbe  court 
in  tbe  charge  to  the  Jury  said:  "Witnesses 
have  testified  on  tbe  part  of  the  defendant 
to  his  former  good  character,  witnesses  who 
knew  him  six  or  seven  or  eight  years  ago, 
and  other  witnesses  who  bave  known  him 
more  recently.  And  evidence  of  previous 
good  character  is  always  proper,  and  is  al- 
ways to  be  •  considered  by  the  Jury  along 
with  tbe  other  evidence  in  a  criminal  case, 
and  where  tbe  questions  of  fact  are  sharply 
contested,  and  tbe  case  is  close,  evidence  of 
good  character  may  of  Itself  create  a  rea- 
sonable doubt  as  to  tbe  defendant's  guilt, 
so  tbe  courts  bave  bdd.  But  wbere  tbe  evl* 
dence  satisfactorily  establishes  tbe  guilt  of 
tbe  defendant  beyond  a  reasonable,  doubt 
where  you  are  satisfied  beyond  a  reasonable 
doubt  that  tbe  crime  bas  been  made  out, 
then  tbe  evidence  of  previous  good  character 
is  of  no  avail  to  save  a  man  from  tbe  con- 
sequences of  bis  act  In  other  words,  a 
man  cannot  commit  bis  first  crime  and  then 
come  into  court  and  ask  to  be  excused  be- 
cause up  to  that  time  he  bas  always  lived 
an  exemplary  life.  Evidence  of  good  charac- 
ter is  only  to  be  considered  as  it  may  bear 
upon  the  question  of  bis  credibility  and  as 
it  may  tend  to  create  a  reasonable  doubt 
In  your  minds  on  tbe  question  of  bis  guilt" 
At  tbe  close  of  the  charge  counsel  for  tbe 
defendant  said:  "I  except  to  that  part  of 
your  honor's  charge  wblcb  says  that  where 
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the  evidence  Is  close  good  character  may  be 
considered."  The  court  replied  to  the  coun- 
sel for  the  defendant  as  follows:  "I  did 
not  say  that  I  said  that  It  should  be  con- 
sidered in  any  case,  and  that  where  the  case 
was  close  it  might  of  Itself  create  a  reason- 
able doubt"  Alternate  statements  by  counsel 
for  the  defendant  and  the  court  followed, 
of  which  the  following  is  a  copy:  "Mr.  Mey- 
er: I  ask  your  honor  to  charge  further  that 
there  is  testlmCny  In  this  case,  and  If  the 
jury  believes  the  testimony  of  tliese  wit- 
nesses upon  the  subject  of  the  defendant's 
character  that  that  is  proof  conclusive  of 
the  defendant's  good  character.  The  Court: 
I  will  leave  it  to  the  jury  to  say  what  effect 
the  testimony  of  those  witnesses  as  to  good 
character  is  to  have.  I  said  to  you,  gentle- 
men, and  I  say  again,  that  evidence  of  good 
character  is  always  to  be  considered  In  a 
criminal  case  along  with  the  other  evidence ; 
but  If  the  other  evidence  convinces  you  be- 
yond a  reasonable  doubt  of  the  guilt  of  the 
defendant,  then  the  evidence  of  good  char- 
acter is  of  no  avail.  But,  If  the  case  Is 
close  upon  the  evidence,  evidence  of  previous 
good  character  may  of  Itself  create  a  rea- 
sonable doubt  as  to  his  guilt  Mr.  Meyer: 
I  exc^t  to  your  honor's  refusal  to  charge 
as  requested  and  also  to  the  charge  as  made. 
•  •  •  Mr.  Meyer:  I  ask  the  court  to 
charge  the  Jury  that  the  jury  may  in  the 
exercise  of  sound  judgment  give  the  defend- 
ant the  benefit  of  good  character  no  matter 
how  conclusive  the  other  testimony  may  ap- 
pear to  be.  The  Court:  Ton  are  to  consider 
the  evidence  given  by  the  witnesses  as  to 
his  previous  good  character,  grlvlng  to  each 
such  effect'  as  you  think  under  the  circum- 
stances It  deserves  or  ought  to  have.  (Ex- 
ception to  Mr.  Meyer.)" 

When  a  person  who"  is  charged  with  crime 
has  previously  borne  a  good  character,  that 
fact  ahoold  in  every  case  be  considered  by 
the  jury  with  the  other  evidence  In  determin- 
ing whether  he  is  guilty  or  innocent  The 
improbability  of  a  person  of  such  character 
being  gnUty  may  of  itself  be  sufficient  In 
any  case  to  raise  a  reasonable  doubt  of  guilt 
When  evidence  of  good  character  raises  a 
reasonable  doubt  as  to  the  guilt  of  a  person 
accused  of  crime,  he  is  entitled  to  an  aoqolt- 
tal,  although  without  such  evidence  no  doubt 
as  to  his  guilt  would  exist  If,  however, 
after  considering  the  evldoice  of  good  char- 
acter with  all  of  the  other  evidence  la  the 
case,  the  jury  believe  the  defendant  guilty, 
they  must  so  find  notwithstanding  his  good 
diaracter. 

This  court  has  bad  occasion  many  times 
to  state  the  rules  applicable  to  the  consid- 
eration by  a  Jury  of  the  good  character  of 
an  accused  in  a  criminal  case,  and  a  refer- 
ence to  some  of  the  statements  of  this  court 
tn  its  reported  opinions  will  be  made  in  place 
of  a  general  discussion  of  the  siAject 

In  People  v.  Gilbert,  Wa  N.  Y.  10,  26,  82 

83  N.B.-60 


N.  E.  85,  00,  the  court  with  its  approval  of 
the  statements  made  a  summary  from  the 
Gha^^  of  the  court  at  the  Trial  Term  as 
follows:  "The  jury  were  Instructed  to  con- 
sider the  evidence  of  good  character  with  all 
the  other  evidence  in  arriving  at  a  conclu- 
sion ;  to  weigh  the  probabilities  as  to  wheth- 
er a  person  of  such  character  would  be  guilty 
of  such  an  offense,  that  good  character  alone 
might  create  a  reasonable  doubt  and  that  if 
they  bad  a  reasonable  doubt  the  defendant 
was  entitled  to  an  acquittal.  They  were  told 
in  effect  that  good  character  was  not  a  spe- 
cific defense,  such  as  justification  or  excuse 
might  be;  but,  as  It  might  create  a  reason- 
able doubt,  even  If  the  evidence  were  other- 
wise-conclusive, the  jury  should  consider  it 
with  all  the  other  evidence  in  order  to  de- 
cide whether  the  defendant  was  guilty  be- 
yond a  reasonable  donbt" 

In  People  v.  Bonier,  179  N.  T.  316,  821, 
72  N.  E.  226,  228  (103  Am.  St  Rep.  880),  this 
court  quoted  from  the  opinions  in  three  Im- 
portant prior  cases  in  this  court  involving 
the  subject  of  the  previous  good  character  of 
a  person  accused  of  crime,  namely,  Canceml 
V.  People,  16  N.  Y.  501,  506,  Remsen  v.  Peo- 
ple, 43  N.  Y.  6,  People  v.  Elliott  163  N.  Y.  , 
11,  67  N.  E.  103.  and  then  said:  "It  Is  there- 
fore the  law  that  evidence  of  good  character 
may  of  itself  create  a  reasonable  doubt,  when 
without  it  none  would  exist  and  that  upon 
the  request  of  the  accused  the  jury  should' 
be  told  that  such  evidence,  In  the  exercise  of 
their  sound  judgment,  may  be  suflSclent  to- 
warrant  an  acquittal,  even  if  the  rest  of  the 
evidence  should  otherwise  appear  condu- 
slve."  In  this  case  the  trial  Court  in  sub- 
stance charged  the  jury  that  they  were  lim- 
ited in  the  consideration  of  the  previous  good 
character  of  an  accused  to  a  case  where  the 
questions  of  fact  affecting  bis  guilt  or  inno- 
cence were  closely  or  nearly  evenly  balanced, 
and  that  good  character  should  not  create 
a  reasonable  doubt  as  to  the  defendant's  ^ 
guilt  unless  otherwise  the  evidence  was  near- 
ly balanced. 

The  defoidant  was  ^ititled  to  have  the 
jury  charged,  substantially  as  requested  by 
his  counsel,  that  in  the  exercise  of  sound 
judgment  they  might  give  the  defendant  the- 
benefit  of  the  presumption  of  innocence  that 
arises  from  good  character,  no  matter  how 
conclusive  the  other  testimony  appeared  to  be. 

The  defendant's  counsel  also  claims  that 
the  judgment  should  be  reversed  because  of 
alleged  errors  committed  by  the  trial  court 
in  allowing  the  district  attorney  to  detail, 
in  questions  put  to  the  defendant  certain 
statements  made  by  Monat  in  the  defend- 
ant's presence  while  they  were  both  in  the 
county  jail.  The  statements  in  part  will 
appear  more  fully  hereafter. 

The  defendant  was  a  witness  in  his  owU' 
behalf.  When  he  was  being  cross-examined' 
tie  was  asked  in  regard  to  an  Interview  at 
the  jail,  at  which  Monat^  the  district  at- 
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torney,  a  stenographer,  and  one  or  more 
others  were  present  with  the  defendant  The 
following  Is  taken  from  the  record  of  such 
cross-examination:  "Q.  Do  you  remember 
having  a  talk  with  Monat  in  the  coimty  jail 
in  the  presence  of  Mr.  Young  and  myself  and 
stenographer?  A.  I  didn't  have  a  talk  with 
him.  I  didn't  say  anything.  Q.  Do  you  re- 
member Monat  talking  with  you?  A.  I  re- 
member him  talking  to  you  people,  yes.  Q. 
Do  you  remember  him  talking  to  you?  A. 
I  was  there  when  he  was  talking."  The  de- 
f^idant's  counsel  objected  to  what  Monat 
said  as  Incompetent,  irrelevant,  and  illegal. 
The  objection  was  overruled,  and  an  excep- 
tion was  taken  by  the  defendant's  counsel. 
and  the  court  said:  "It  depends  on  what 
answers  the  defendant  made,  If  any;  and  If 
he  made  none  It  will  be  for  the  Jury  to  say 
whether  his  silence  under  the  circumstances 
amounted  to  an  acquiescence."  The  defend 
ant's  counsel  then  said:  "That  Is  what  I  ob- 
ject to."  The  objection  was  again  overruled, 
and  an  exception  was  taken  by  the  defend- 
ant's counsal.  The  district  attorney  then 
proceeded:  "Q.  Did  Monat  say  this  to  you: 
'Well,  George,  I  understand  here  this  morn- 
ing that  you  turned  state's  evidence  against 
me,  so  I  thought  I  would  request  Mr.  Mack 
to  call  you  In,  and  you  and  I  have  a  little 
talk  about  this  murder.  Of  course  you  know 
the  position  I'm  in,  and  you  know  the  details 
as  well  as  I  do.  Of  course  things  is  brought 
In  now  between  you  and  I,  and  these  in  the 
room  here,  for  you  and  I,  to  talk  together. 
Now,  of  course.  If  you  want  to  talk  to  me, 
as  I  told  Mr.  Mack  and  Mr.  Young  and  these 
people,  why  I  would  like  to  have  you  tell  me 
who  made  the  certain  remarks,  or  one  or  two 
things,  and  one  of  them  was  that  you  didn't 
know  anything  about  the  job  until  you  got 
to  New  Haven  and  I  gave  you  $250  to  keep 
your  mouth  shut  Now  you  know  me,  George, 
and  I  know  you,  and  you  know  the  position 
I'm  in.  I  know  what's  going  to  become  of 
me,  but  all  I  want  Is  that  yon  must  take  a 
little  of  this  blame  and  not  put  It  all  on  me, 
because  there  Is  nothing  can  save  me;  I 
did  the  deed,  and  you  was  just  as  deep  in 
It  as  I  was,  and  you  know  everything  that 
was  done,  from  the  beginning  to  the  end. 
You  know  where  you  and  I  went  and  every- 
thing, and  you  can  Just  as  well  go  on  and  tell 
your  share  of  what  you  done,  and  everything. 
No  matter  what  you  tell  any  one  else,  it  ain't 
going  to  save  me.  I  committed  the  murder 
from  our  planning,  you  and  I,  and  that  set- 
tled it.  Of  course,  when  I  heard  you  made 
the  remark  when  I  met  you  at  New  Haven 
I  gave  you  |250  at  New  Haven  to  keep  your 
mouth  shut  you  know  that  ain't  right  don't 
you?*  To  which  you  answered:  'I've  got 
nothing  to  say ;  I  don't  answer  no  questions. 
Where's  my  attorney?'  Is  that  right?  A. 
No,  sir;  it  Is  not  Q.  What  Is  wrong?  A. 
When  I  come  In  there,  didn't  I  say  to  you 
I  would  answer  no  questions  whatever  under 


Instructions  of  my  attorney?  Q-  Did  yon 
answer  Monat's  question,  'I  have  nothing  to 
say?'  A.  I  said  I  wouldn't  answer  no  ques- 
tions. Q.  Didn't  you  say,  'I  have  nothing 
to  say?'  A.  No,  sir.  Q.  Did  he  ask  you 
this  question,  'Now,  George,  to  bring  on  one 
thing  and  the  other,  when  we  first  started, 
the  first  thing  was  about  the  expressman; 
that  Is  how  we  first  started  in  about  the  mon- 
ey racket'?  Mr.  Meyer:  I  object  to  bringing 
in  a  collateral  matter.  The  Court:  Repeat 
it  Q.  Did  Monat  ask  this  question  and  did 
you  make  the  following  answer  to  It,  'Now, 
George,  to  bring  on  one  thing  and  the  other, 
when  we  first  started  the  first  thing  was 
about  the  expressman ;  that  Is  how  we  first 
started  in  about  the  money  racket ;  we  tried 
It  on  the  expressman  three  nights  running 
and  never  succeeded,  by  your  not  being  where 
you  were  requested  to  be,  and  then  Bock's 
came ;  of  course  we  got  Baker's  money  with- 
out any  fear  of  anything  in  Baker's  place, 
and  you  got  $6  of  It  and  I  got  $6.10 ;  It  was 
$12.10  altogether.  Am  I  right  or  am  I 
wrong?  And  the  ladder  was  taken  away 
that  night,  and  you  was  with  me,  and  you 
know  where  I  put  the  ladder,  and  we  took  it 
down  and  put  It  back,  and  then  we  went  to 
the  caboose.  I  think  we  made  one  or  two 
trips  before  the  Kllff  affair  came  up.  You 
and  I  made  the  plan  and  planned  It  well, 
and  yon  and  I  called  it  and  we  had  McGough 
call  us,  you  remember,  that  night  I  told  them 
I  would  go  out  on  the  pusher  at  S  o'clodt 
and  if  I  didn't  go  out  we  told  McGough  to 
wake  us  anyway  and  we  would  take  the 
roustabout,  and  McGough  came  down  and 
waked  us  up,  and  we  went  down  all  together 
and  he  went  up  In  the  new  yard,  and  you 
and  I  went  up  about  our  business,  and  we 
went  up  and  had  the  little  talk  about  what 
yon  and  I  was  going  to  do ;  yon  was  to  stay 
on  the  crossing  and  I  was  to  go  In  and  buy 
whatever  I  was  to  buy  and  bit  Mr.  KlIfF,  and 
no  matter  who  came  there  yon  was  to  back 
me  up,  and  you  didn't  back  me  np,  George, 
and  after  I  went  in  yon  went  over  to  the 
dispatcher's  oflBce,  and  when  I  got  through 
in  there  I  whistled  for  you,  and  you  came 
out  after  I  whistled  three  times,  and  I  adced 
yon  who  was  knocking  at  the  door,  and  you 
said  there  was  no  one;  you  said  you  were 
there  all  the  time,  which  you  wasn't  You 
know  as  well  as  I  do,  George,  that  that  night 
that  you  stood  on  the  crossing  just  about 
long  enough  for  me  to  get  inside  and  you  to 
get  out  where  you  was.  There  is  one  man 
there  who  said  you  talked  to  him,  a  few 
words  maybe,  and  you  went  In  the  inside  and 
stayed  there,  and  the  fireman  came  and 
knocked  at  the  door,  and  when  I  whistled 
you  came  out,  and  you  asked  me  if  I  had 
the  money,  and  I  told  you,  "Yes,"  and  I  ask- 
ed yon  If  you  bad  stayed  there,  and  you  said 
"Yes,"  until  Just  when  I  come  out  and  we 
went  down  in  the  caboose  and  divided  the 
money,  and  In  the  morning  Steams  went  oat 
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and  looked  It  oy6r,  and  yon  and  I  went  up 
and  you  got  your  bills  at  11:15,  and  we  went 
to  Summit  and  I  left  you  at  Waterbury ;  and 
you  had  the  money  when  I  left  you  at  Water- 
bury,  didn't  yon?  I  went  to  New  Haven 
and  got  a  room  at  a  hotel  and  waited  for 
you  to  come  down  there,  and  you  didn't  show 
up  until  Tuesday  night,  and  we  spent  the 
money  there.  Of  course  I  don't  know  what 
you  did  with  all  of  yours,  and  finally  yon 
bought  some  medicine  and  filled  three  or 
four  prescriptions  for  me,  if  I  am  right  and 
we  drank  and  we  had  quite  a  good  time  down 
there  with  it,  and,  when  I  left  you  to  go 
home,  1  told  yon  Just  what  I  was  going  to 
do;  I  was  going  to  write  you,  and  I  did, 
and  just  as  soon  as  I  got  home  I  wrote  to 
yon,  but  I  don't  know  whether  you  have  the 
letter  or  not,  and  the  next  thing  I  knew  the 
officers  come  down  to  the  house  and  got  me. 
About  Kllff,  the  first  way  it  started,  we 
started  with  the  expressman,  and  going  np 
to  Baker's.  If  I  go  wrong  on  the  details 
I  want  you  to  stop  me,  George.  When  you 
sprung  that  about  EHiff  and  the  money  that 
night,  I  don't  remember  whether  it  was  a 
night  or  two  before,  and  I  asked  you  how  you 
knew  that  Kliff  had  money,  and  you  told  me. 
Am  I  right  or  wrong?*  To  which  you  answer- 
ed: 'I  won't  say.'" 

The  defendant's  counsel  moved  that  the 
question  be  stricken  from  the  record  oh  the 
ground  that  the  defendant  was  acting  on 
the  advice  of  his  counsel  and  had  a  right 
to  refuse  to  answer,  and  on  the  further 
ground  that  the  question  is  asked  for  the 
purpose  of  getting  before  the  Jury  state- 
ments which  cannot  be  gotten  before  them 
in  any  other  way.  The  motion  was  denied, 
and  the  defendant's  counsel  excepted.  The 
district  attorney  then  proceeded  as  follows: 
"Q.  Was  that  question  asked  you  by  Monat, 
and  did  you  make  that  answer?  A.  No,  sir; 
I  made  np  answer.  By  the  CJourt:  Q.  Was 
that  statement  made  by  Monat  in  your  pres- 
ence and  did  you  say  in  reply  and  in  answer 
to  him,  'I  won't  say'?  A.  No,  sir;  I  told 
them  when  I  went  In  I  wouldn't  answer  no 
questions  under  the  instruction  of  my  coun- 
sel. Q.  Did  you  make  this  statement  that 
Mr.  Mack  has  Just  read?  A.  Yes,  sir.  By 
Mr.  Mack:  Q.  Did  Monat  ask  yon  this  fur- 
ther question:  'You  said  you  had  seen  her 
counting  it  out,  and  I  told  you  I  didn't 
believe  It,  and  we  went  up  there  at  night 
and  I  watched  and  seen  it  Yes,  I  saw  her 
count  the  money,  and  he  asked  me  if  I  saw 
her,  and  I  said  yes,  and  that  night  I  came 
ahead  of  you  on  17-4  out  of  Waterbury,  and 
I  met  you  there  in  Hopewell,  and  that  morn- 
ing we  came  right  np  after  he  woke  us 
up,  and  I  got  the  bolt  out  of  the  barrel, 
and  I  was  supposed  to  put  them  unconscious, 
which  I  didn't.  I  had  to  strike  him  the  sec- 
ond blow  to  put  him  down,  and  that  killed 
him,  and  also  I  had  to  hit  Mrs.  Kliff,  and 
I  went  in  and  got. the  money,  and  I. also 


got  the  money  in  the  Uttle  drawer.  Yo<i 
said  in  the  statement  to  me  that  there  was 
two  drawers,  one  on  top  and  one  near  it, 
about  half  and  half  drawers  as  you  would 
call  them,  and  after  we  had  got  back  to  the 
caboose  we  counted  it  and  divided  it  and 
everything.  You  made  the  plans,  George. 
Yon  know  as  well  as  I  do.  If  you  wanted 
to  talk  you  could  talk.  •  •  • ' "  The  dis- 
trict attorney  added  to  the  last  question 
from  which  we  have  quoted  further  state- 
ments of  the  same  general  character  as  those 
quoted,  which  added  statements  equal  in 
numb«r  and  extent  all  of  the  alleged  state- 
ments of  Monat  quoted  above;  but  they  are 
omitted  to  avoid  unreasonably  extending  this 
opinion.  After  the  qtiestion  to  the  defendant 
from  which  we  have  quoted  in  part  had 
been  completed,  the  record  is  as  follows: 
"By  the  Court:  Q.  Did  he  make  that  state- 
ment? A.  Yes.  Q.  Did  you  refuse  to  make 
any  reply?  A.  Yes,  sir."  A  motion  was 
then  made  to  strike  from  the  record  all  of 
such  questions  and  answers  relating  to  Mon- 
at's  statements,  and  the  court  said:  "I  will 
reserve  my  decision  upon  your  motion  until 
some  time  later  during  the  trial.  He  cer- 
tainly had  a  right  to  refuse  to  answer,  and 
whether  his  silence  under  the  circumstances 
could  be  used  against  him  or  construed  as 
consent  or  acquiescence  I  am  not  certain 
about;  I  will  consider  It  and  rule  later." 
At  the  close  of  the  testimony  upon  motion 
the  court  struck  out  the  testimony,  and  said 
to  the  Jury  that  the  defendant's  silence  "can- 
not be  regarded  as  an  admission  on  his  part, 
because  he  was  strictly  within  his  legal 
rights  whea  be  said  I  won't  say  anything 
by  advice  of  counsel.  Of  course,  if  he  had 
been  in  a  position  where  he  ought  to  have 
admitted  or  denied,  then  his  silence  would 
have  acted  against  him;  but,  inasmuch  as 
he  was  acting  on  the  advice  of  counsel  and 
refused  to  answer  or  speak,  for  that  reason 
I  do  not  think  his  silence  can  be  used  against 
him." 

The  district  attorney  did  not  at  any  time 
Show  that  the  defendant  was  placed  in  a 
position  where  by  reason  of  his  silence  he 
should  be  charged  with  assent  to  or  acqui- 
escence in  the  truth  of  the  statements  and 
diarges  made  in  his  presence  by  Monat. 
There  are  circumstances  in  which  the  decla- 
rations of  i)erson8  made  in  the  presence  of 
an  accused  are  competent;  but  they  are  re- 
garded as  dangerous  and  should  always  be 
received  with  caution  and  should  not  be 
admitted  unless  the  evidence  clearly  brings 
them  within  the  rule.  Declarations  or  state- 
ments made  in  the  presence  of  a  party  are 
not  received  as  evidence  in  themselves,  but 
for  the  purpose  of  ascertaining  the  reply 

Se  party  to  be  affected  makes  to  them, 
ley  are  only  competent  when  the  person 
affected  hears  and  fully  comprehends  the 
effect  of  the  words  spoken,  and  when  he 
is  at  full  liberty  to  make  answer  thereto, 
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and  then  o&ly  tinder  such  clrcumBtances 
as  would  justify  the  Inference  of  assent  or 
aeqnlescence  aa  to  the  truth  of  the  statement 
by  his  remalnlnsr  silent  People  v.  Kennedy, 
184  N.  Y.  456,  68  N.  B.  652;  feople  t.  Smith, 
172  N.  T.  210,  64  N.  E.  814;  People  v.  Caa- 
cone,  185  N.  Y.  817,  78  N.  fi.  287. 

The  rulings  of  the  court  in  allowing  the 
district  attorney  to  make  such  statements 
and  charges  against  the  defendant  in  the 
form  of  questions  were  clearly  erroneous 
and  tended  to  injure  the  defendant  serioos- 
ly.  The  final  ruling  of  the  coutt  was  right, 
and  such  reversal  of  the  former  rulings  was 
made  as  clear  and  oMnprehensive  as  It  was 
possible  to  make  It  As  a  matter  of  law  the 
statements  and  charges  were  no  longer  a 
part  of  the  record.  The  previous  erroneous 
rulings  were  theoretically  cured,  and  the 
statements  and  charges  eliminated  from  the 
minds  of  the  jury.  Whether  in  practical 
result  it  Is  possible  to  remove  from  the 
minds  of  jurymen  the  effect  of  such  detail- 
ed statements  and  charges  when  so  delib- 
erately received  and  repeated  In  their  hear- 
ing may  well  be  doubted.  Where  the  judg- 
ment is  death,  the  jurisdiction  of  this  court 
Is  not  limited  to  the  review  of  questions 
of  law.  Const  art.  6,  (  9.  If  the  dramatic 
recounting  of  the  alleged  acts  and  sayings 
of  the  defendant  was  calculated  to  affect 
the  jury  In  determining  the  guilt  or  inno- 
cence of  the  defendant  notwithstanding  that 
they  were  at  least  In  form  removed  from 
Its  consideration,  we  have  the  power  and 
It  la  our  duty  to  give  the  defendant  a  new 
trial  for  that  reason. 

In  the  trial  of  cases  it  frequently  occurs 
that  Incompetent  or  immaterial  facts  or 
statements  get  before  the  jury  inadvertent- 
ly or  without  having  been  given  that  careful 
thought  which  they  should  have  had.  In 
such  case,  even  where  the  evidence  Is  re- 
ceived subject  to  objection  and  exception. 
If  it  Is  subsequently  stricken  from  the  rec- 
ord, and  the  jury  is  directed  by  the  court 
not  to  consider  it,  the  error  may  in  most 
cases  be  deemed  unimportant,  or  cured,  and 
it  is  generally  disregarded  upon  appeal. 

In  this  case  it  appeared  before  any  of  the 
statements  and  charges  were  repeated  by 
the  district  attorney  that  the  defendant  had 
intentionally  and  deliberately  refused  to 
make  any  reply  to  them  when  they  were 
made  by  Monat,  and  before  any  considera- 
ble part  of  the  statements  and  charges  had 
been  detailed  on  the  trial  It  further  appeared 
that  the  defendant  had  been  advised  by  bis 
counsel  not  to  reply  to  statements  made 
to  him,  and  that  at  the  time  they  were  made 
hy  Monat  he  did  not  reply  because  he  was 
obeying  such  advice  of  his  counsel;  and  yet 
the  district  attorney  persisted  in  asking  the 
questions,  and  the  court  deliberately  allow- 
ed him  to  proceed  with  great  detail  to  re- 
const  before  the  jury  Monat's  statements 


and  charges,  not  only  as  they  related  to  tt» 
robbery  and  homicide  of  Kliff,  but  as  to  oth- 
er alleged  distinct  and  Independent  crimes. 
It  Is  dlfilcult  to  conceive  of  anything  more 
damaging  to  the  defendant  At  the  time 
these  questions  were  asked  of  the  defendant 
Monat  had  already  been  a  witness  for  the 
prosecution,  and  he  had  so  far  as  appears 
narrated  every  material  and  competent  fact 
within  his  knowledge  relating  to  the  crime 
and  connecting  the  defendant  therewith. 

The  stat^nents  and  -charges  of  Monat 
must  have  been  repeated  to  the  jury  for  the 
exprees  purpose  of  Influemcing  it  in  its  de- 
liberations upon  the  qnestion  of  the  defend- 
ant's guilt  It  Is  not  always  an  easy  thing 
for  a  juryman  to  eliminate  from  his  memory 
the  effect  of  damaging  statements  made  in 
his  presence.  Brooks  v.  Rochesto-  Ry.  C!o., 
156  N.  X.  244,  60  N.  B.  945;  People  v.  Oo- 
rey,  167  N.  T.  832,  51  N.  B.  1024;  People 
V.  Fielding,  158  N.  Y.  642,  58  N.  B.  497,  4S 
L.  B.  A.  641,  70  Am.  St  Rep.  495.  In  this 
case  where  the  defendant's  life  )s  involved, 
we  are  unwilling  to  take  the  responsibility 
of  saying  that  the  statements  and  charges  of 
Monat  erroneously  received,  although  strick- 
en out,  did  not  affect  the  result 

It  Is  imfortunate  that  incompetent  testi- 
mony, even  when  peculiarly  calculated  to 
materially  Influence  a  jury.  Is  so  frequently 
urged  upon  Its  attention  in  criminal  cases 
when  slight  care  given  to  its  consideration 
would  not  only  reveal  its  incompetency  but 
the  danger  and  wrong  of  persisting  in  Its 
consideration. 

For  the  reasons  stated,  the  judgment  of 
conviction  should  be  reversed,  and  a  new 
trial  ordered. 

CUIXEN,  C.  X,  and  GRAY,  WERNER. 
WILLARD  BARTItETT,  HISCOCK,  and 
COLLIN,  JJ.,  concnr. 

Judgment  of  conviction  reversed,  eta 


(200  N.  T.  ttO) 
WHITESIDE  V.  NORTH   AMERICAN  AC- 
CIDENT INS.  CO.  OF  CHICAGO. 

(Court  of  Appeals  of  New  York.     Jan.  3, 
1911.) 

1,  Tbial  (S  368*)— By  CoDBa>— Submissiow  ok 
Agreed  Statement. 

Where  the  answer  was  withdrawn  and  by 
stipulation  the  case  was  submitted  on  the  facts 
stated  in  the  complaint  as  upon  application 
for  judgment,  the  guestion  before  the  court  is 
whether  the  complaint  sets  forth  a  cause  of  ac- 
tion in  view  of  the  facts  appearing  therein. 

[Ed.  Note.— For  other  cases,  sea  Trial,  Cent 
Dig.  i  880;  Dec.  Dig.  I  868.*] 

2.  Ihsubanck  (i  539*)— NomcB  o»  Lobs— EiZ- 

CUSE  FOB  FAILUBE  TO  GIVE. 

An  insured  was  not  excused  from  perform- 
ing a  condition  in  an  accident  policy  that  insur- 
er must  be  notified  of  any  sickness  of  insured 
for  which  he  expects  to  claim  benefits,  by  the 
fact  that  he  was  delirious  and  unable  to  remem- 
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b«r  the  policy,  especially  where  the  notice  misht 
haTe  been  given  bj  some  one  for  bim. 

[Ed.  Note.— For  other  cases,  sea  Insurance, 
Cent.  Dig.  §  3334;  Dec.  Dig.  §  539.«] 

8.  NomcB  (S  7»)— Statutes— Contbact—Stat- 

tlTK  Law  OB  CONTBACT. 

There  is  a  distinction  between  obligations 
imposed  by  statute  against  a  person  in  regard  to 
serving  notices,  and  those  voluntaiily  assamed 
by  him  as  part  of  his  contract  In  the  former 
case  inability  to  serve  notice  may  ezcose;  in 
the  latter  it  will  not 

[Ed.  Note.— For  other  cases,  see  NoticCi  Cent 
Mg.  «t  18,  14;   Dec.  Dig.  «  7.*] 

4.  INBUBANCE  (S  639*)— NoncB  of  Losft— Bz- 

onsE  FOB  Failubk  to  GrvK. 

The  power  of  equity  to  relieve  against  for- 
.feiturea  tor  breach  of  a  condition  caused  by 
subsequent  nnavoidable  accident  fraud,  surprise, 
or  ignorance  has  never  been  extended  so  as  to 
excuse  a  breach  of  a  contract  for  serving  notice 
of  loss  upon  a  life  insurance  company  arising 
from  the  disability  of  the  policy  holder  because 
of  sickness  or  insanity. 

(£}d.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  13S4;   Dec.  Dig.  |  688.*] 

6.  Insubanck  (t   138*)— Life  Insubahcb  — 

Conditions  of  Poucieb. 

A  contract  of  Ufe  insurance  l>e!ng  a  volun- 
tary one,  the'insurexB  have  the  right  to  desig- 
nate the  terms  upon  which  they  will  become  lia- 
ble for  a  loss,  and,  in  the  absence  of  legislative 
Interference,  they  may  insert  such  conditions 
and  agreements  as  they  choose,  so  long  as  they 
are  reasooaUe  and  not  contrary  to  law  or  pub- 
lic policy. 

[ESd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {{  246-246;  Dec  Dig,  8  ISa*] 

Halght  ahd  Vann,  33.,  dissenting. 

Appeal  fro»  Supreme  Court,  Appellate  Dt- 
▼Ision,  Fourth  Department 

Action  by  William  J.  Whlteeide  asalnst  the 
Nortb  American  Accident  Insurance  Compa- 
ny of  cailoago.  From  a  Jndgment  of  the  Ap- 
pellate IMviBion  ai9  App.  DlT.  915,  104  N.  Y. 
Snpp.  IISO)  reversliig  a  judgment  dismissing 
plaintiff's  complaint  and  directing  a  judg- 
ment for  him  in  the  amount  demanded  in  his 
complaint  under  a  stipulation  made  by  the 
lutrtiee,  defendant  appeala    Reversed. 

Safford  E.  North,  for  appellant  Francis 
T.  Moynlhan,  for  respondent 

HISCOCE:,  J.  This  action  was  brought  on 
a  policy  of  insurance  issued  by  the  appellant, 
whereby,  amongst  other  things,  it  agpe^  to 
pay  to  the  Insured  a  certain  sum  each  we«3£ 
daring  slcliness.  The  policy  is  not  set  forth 
in  full;  but  the  complaint  alleges. tliat  it 
contained  "a  provision  that  written  notice 
from  the  insured  or  bis  representative  stating 
the  time,  place,  and  nature  of  Injury,  or 
death,  or  commencement  of  sickness,  must  be 
mailed  to  the  secretary  of  the  company  at 
its  home  ofHce  *  *  * .  within  10  days  aftr 
er  the  date  of  such  injury,  death,  or  com- 
mencement of  such  sickness,  as  conditions 
precedent  to  recovery."  Said  complaint,  aft- 
er further  alleging  that  the  respondent,  on 
November  13,  1904,  and  thereafter,  was  siclt 
for  the  period  of  <i  month  to  a,  degree  and  in 


a  manner  which  brovght  him  within  the 
terms  of  the  policy,  contains  this  important 
allegation:  "And  the  plaintiff  further'  al- 
leges that  during  the  early  part  of  said  sick- 
ness he  was  delirious  and  nnable  to  remem- 
ber that  he  had  said  policy  of  insurance,  and 
had  wholly  forgotten  that  fact  until  abont 
the  10th  day  of  December,  1904,  when  he 
caused  notice  to  be  sent  to  the  defendant  of 
such  sickness,"  and  the  defendant  repudiated 
liability  because  of  failure  to  serve  notice  of 
sickness  .in  accordance  with  the  terms  of  said 
policy.  *  ■ 

The  question'  which  has  been  argued  la 
whether  or  not  the  insured  was  relieved  from 
compliance  with  the  terms  of  his  policy  re- 
quiring service  of  notice  as  al>ove  stated  by 
reason  of  mental  and  physical  Inability  to 
prepare  and  serve  the  same,  within  the  time 
^tecitied.  This  question  Is  presented  to  ns 
by  means  of  a  procedure  soinewbat  oat  of 
the  ordinary  course.  Originally  appellant 
seems  to  have  answered  in  the  case ;  but  It 
appears  by  stipulation  subsequently  made 
that  this  answer  was  vrlthdrawn  and  the  case 
"submitted  on  the  facts  stated  in  the  com- 
plaint as  upon  application  for  judgment" 
Therefore  the  query  practically  is  whether 
the.  complaint  sets  forth  a  cause  of  action  in 
view  of  the  facts  applearing  therein  concern- 
ing the  failure  of  respondent  to  serve  or 
cause  to  be  served  the  notice  which  has  been 
mentioned. 

There  is  no  dispute  that  the  insurer  might 
and  did  make  it  a  substantial  provision  ot 
its  contract  of  insurance  and  a  condition  pre- 
cedent to  recovery  that  It  should  within  a 
specifled  time  be  notified  of  any  sidutess  of 
the  insured  for  which  he  expected  to  make  a 
claim  under  his  policy.  TbiB  was  a  condi- 
tion which  was  not  only  lawful,  but  which 
we  can  readily  see  was  only  a  reasonable  and 
suitable  protection  to  the  company  against 
fraudulent  claims.  It  is,  however,  urged  that 
an  insured  might  be,  and  in  this  case  was, 
relieved  from  compliance'  with  this  provision 
by  a  physical  and  mental  coBdltl(«  which 
precluded  soch  compliance  by  him.  Some 
question  is  made  and  fairly  arises  on  the  al- 
legations of  the  complaint  wlietber  the  In- 
sured was  dellrions,  and  therefore  unable 
to  remember  the  terms  of  his  policy  of  insur- 
ance down  to  the  date  when  he  finally  did 
cause  notice  to  be  served;  but  I  shall  as- 
sume for  the  purpose  of  this  discassion  that 
the. complaint  does  allege -sucdi  condition,  and 
therefore  such  excuse  for  nonaction  on  his 
part 

In  most  cases  of  possible  municipal  lia- 
bility for  negligence,  statutory  provisions  re- 
quire as  a  condition  precedent  to  recovery 
that  notice  of  claim  shall  be  served  and  ac- 
tion commenced  within  a  certain  time  after 
the  injories  are  alleged  to  have  been  received, 
and  in  actions  brought  to  enforce  such  liabili- 
ties it  has  been  held  tliat  physical  and  mental 
disability  may  operate  as  an  excuse  for  fail- 
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ure  on  the  part  of  the  Injured  person  to  act 
within  the  time  spedfled  by  the  statute,  pro- 
vided he  does  act  with  promptness  after  the 
disability  has  ceased.  Sometimes  a  notice 
otherwise  late  has  been  said  under  these  dr- 
cnmstances  to  be  a  substantial  compliance, 
with  the  statute,  and  at  other  times  It  has 
been  written  in  substance  that  the  statute 
should  not  be  construed  as  requiring  Impos- 
sIbUltles,  and  therefore  Inability  to  serve 
notice  shoQld  until  removed  be  a  sufficient 
excuse  for  not  serving  It.  Walden  v.  City  of 
Jamestown.  178  N.  Yt  213,  216,  70  N.  E.  466; 
Greei  v.  Village  of  Port  Jerrts,  55  App.  Dlv. 
58,  66  N.  T.  Supp.  1042;  Forsyth  v.  City  of 
Oswego,  191  N.  7.  441,  84  N.  E.  392,  123  Am. 
8t  Rep.  605. 

It  is  to  be  observed,  however,  that  in  these 
cases  the  court  was  dealing  with  an  exaction 
and  burden  placed  on  a  claimant  without 
his  consent  by  statute.  That  Is  not  this  case. 
Here  the  parties  by  their  free  and  voluntary 
action  have  entered  into  a  contract  by  which 
each  has  assumed  certain  obligations.  The 
insurance  company  has  agreed  to  make  cer- 
tain payments  on  account  of  sickness,  and 
the  assured  as  a  condition  precedent  to  the 
enforcement  of  such  obligation  has  agreed 
to  the  payment  of  certain  premiums  and  to 
the  service  of  the  notice  In  question,  which 
might  have  been  prepared  and  served  by 
some  one  else  in  his  tiehalf  if  he  was  incapac- 
itated from  personally  doing  It  All  of  these 
provisions  and  engagements  enter  into  the 
substance  of  the  contract  which  respondent  is 
seeking  to  enforce,  and  under  such  circum- 
stances the  courts  will  not  relieve  either  par- 
ty under  the  conditions  here  presented  from 
fulfillment  (rf  the  engagement  which  he  has 
volBntarily  undertaken.  This  distinction  be- 
tween obligations  imposed  on  a  party  by 
statute  and  against  his  will,  and  those  volun- 
tarily assumed  by  him  as  a  part  of  a  con- 
tract, is  clearly  recognized  by  the  decisions. 

In  Wheeler  v.  Connecticut  Mutual  Life  Ins. 
Co.,  82  N.  Y.  543,  550-552,  37  Am.  Rep.  594, 
an  application  was  made  to  a  court  of  equi- 
ty to  prevent  the  dtfendant  from  enforcing 
a  clause  in  its  policy  forfeiting  the  same  for 
nonpayment  of  premiums  when  such  nonpay- 
ment resulted  from  the  insanity  of  the  in- 
sured. The  court,  having  stated  that  eqnity 
would  relieve  against  a  forfeiture  In  many 
cases,  then  referred  to  the  fact  that  the  con- 
dition in  the  policy  did  not  require  the  in- 
sured himself  to  pay  the  premiums,  and  that 
such  payment  could  have  been  made  quite  as 
well  by  some  one  else  in  his  behalf,  and  then 
laid  down  the  following  principle:  "While, 
as  a  general  rule^  where  the  performance  of 
a  dnty  created  by  law  is  prevented  by  inevita- 
ble accident,  without  the  fault  of  a  party, 
the  default  will  be  excused,  yet,  when  a  per- 
son by  express  contract  engages  absolutely  to 
do  an  act  not  Impossible  or  unlawful  at  the 
time,  neither  inevitable  accident,  nor  other 
unforeseen  contingency  not  within  his  con- 
trol, will  excuse  him,  for  the  reason  that  he 
might  have  provided  against  them  by  his 


contract  •  ♦  •  The  principle  thus  estab- 
lUhed  has  been  especially  applied  in  refer- 
ence to  policies  of  insurance,  where  the  pay- 
ment of  the  premium  is  held  to  be  a  condition 
precedent  which  must  be  kept  or  the  policy 
faUs.  •  •  •  While  a  court  of  equity  wiU 
Interpose  its  power  to  relieve  against  forfei- 
tures for  a  breach  of  a  ctmdltion  subsequent 
caused  by  unavoidable  accident  by  fraud, 
surprise  or  Ignorance,  in  many  cases,  that 
power  has  never  been  extended  so  as  to  ex- 
cuse a  breach  of  a  contract  of  this  descrip- 
tion arising  from  the  disability  of  a  par^ 
caused  by  sickness  or  insanity." 

In  Klein  v.  Insnrance  Co.,  104  n.  S.  88,  92, 
26  Tj.  Ed.  662,  a  defense  was  Interposed  under 
a  clause  in  a  policy  forfeiting  the  same  In 
case  premiums  were  not  paid  on  or  before 
the  several  days  therein  mentioned  for  the 
payment  thereof.  The  plaintiff,  a  beneficiary 
under  the  policy  in  question,  alleged  that  the 
policy  was  taken  out  by  the  insured  without 
her  knowledge,  and  that  she  had  received  no 
information  of  its  terms  or  conditions  until 
after  his  death,  and  that  for  some  time  be- 
fore the  latter  event  he  had  been  sick  and  de- 
ranged, and  for  that  reason  had  failed  to 
pay  the  premium  when  it  was  due.  The  court 
refused  to  excuse  the  nonperformance  and 
resulting  forfeiture  for  the  reasons  urged, 
and  amongst  other  things  said:  "In  a  con- 
tract of  life  Ivsurance  the  insurer  and  asr 
Bured  both  take  risks.  The  Insurapce  compa- 
ny is  bound  to  pay  the  entire  Insurance  mon- 
ey, even  though  the  party  whose  life  is  in- 
sured dies  the  day  after  the  execution  of 
the  policy,  and  after  the  payment  of  but  a 
single  premium.  The  assured  assumes  the 
risk  of  paying  premiums  during  the  life  on 
which  the  insurance  is  taken,  errea  though 
their  aggregate  amount  should  exceed  the  in- 
surance mcmey.  He  also  takes  the  risk  of 
the  forfeiture  of  his  policy  If  the  premiums 
are  not  paid  on  the  day  they  fall  due.  The 
insurance  company  has  the  same  dialm  to  be 
relieved  in  equity  from  loss  resulting  from 
risks  assumed  by  it  as  the  assured  has  from 
loss  consequent  on  the  risk  assumed  by  him. 
Neither  has  any  such  right" 

Kerr  on  Insurance  lays  down  the  rule: 
"The  contract  of  insurance  being  a  voluntary 
one,  the  insurers  have  a  right  to  designate  the 
terms  upon  which  they  will  become  liable  for 
a  loss.  The  Insurer  and  insured  can,  in  the 
absence  of  legislative  interference,  make  a 
contract  to  their  mutual  liking,  and  can  in- 
sert in  it  such  conditions  and  agreements  as 
they  choose  regulating  the  rights,  duties,  and 
obligations  of  each,  both  before  and  after 
loss;  providing  always  that  they  are  not  un- 
reasonable or  contrary  to  public  policy  or  the 
law  of  the  land.  And  when  parties  have 
made  their  own  contract  have  agreed  upon 
their  own  terms,  and  assented  to  certain 
conditions,  the  courts  cannot  change  them 
and  must  not  permit  them  to  be  violated  or 
disregarded.  The  conditions  may  seem  harslt 
and  useless;  but  they  are  the  result  of  the 
meeting  of  tlie  minds  of  parties  capaMe  In 
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law  of  contracting,  and  If  they  have  not  been 
waived,  or  if  one  party  has  not  been  prevent- 
ed by  the  act  of  the  other,  all  conditions 
must  be  resipected  and  enforced."  See,  also, 
Hoehner  ▼.  Knickerbocker  Ufe  Ins.  Co.,  63 
N.  Y.  lao,  104 ;  Heywood  v.  Maine  Mut  Ac- 
cident Ass'n,  8S  Me.  289,  27  Aa  154. 

Under  the  principles  asserted  in  these  au- 
thorities, and  which  are  not  ccmtradlcted  or 
•vertlirown  by  any  of  the  cases  cited  in  be- 
half of  the  respondent,  I  think  that  the  lat- 
ter must  be  held  to  the  terms  of  the  contract 
which  he  had  rolantarily  made,  and  that, 
haTing  assented  to  a  provision  requiring  no- 
tice of  sickness  within  a  certain  time  as  a 
condition  to  recovery,  he  cannot  be  excused 
from  fulfillment  for  the  reasons  alleged,  and 
especially  that  this  is  true  in  view  of  the  fact 
already  mentioned  that  the  notice  called  for 
by  his  contract  might  have  been  served  by 
another  person  if  he  was  disabled  from  per- 
sonally so  doing. 

I  recommend  that  the  Judgment  of  the  Ap- 
iwllate  Division  be  reversed,  and  the  judg- 
ment of  the  Trial  Term  affirmed,  with  costs 
In  both  courts. 

HAIGHT,  J.  (dissenting.  On  the  13th  day 
of  November,  1004,  the  plalntift  became  sick, 
and  subsequently,  and  on  or  about  the  15th 
of  the  month,  he  was  confined  to  his  house 
by  reason  of  such  sickness  and  was  visited 
by  a  legally  qualified  physician  for  one  month, 
and  was  thereafter,  during  convalescence, 
disabled  from  performing  business  for  a  pe- 
riod of  more  than  eight  months.  On  the  10th 
day  of  December,  1904,  he  caused  notice  to 
be  sent  to  the  defendant  of  such  sickness, 
whose  policy  of  insurance  he  held  for  injury, 
death,  or  sickness.  The  policy  contained  a 
provision  to  the  effect  that  a  written  notice 
from  the  insured  or  his  representative,  stat- 
ing the  time,  place,  and  nature  of  injury  or 
death  or  commencement  of  sickness,  must  be 
mailed  to  the  secretary  of  the  company  at  his 
office  in  Chicago,  Ul.,  within  10  days  after 
the  date  of  such  injury,  death,  or  commence- 
ment of  such  sickness,  as  conditions  preced- 
ent to  recovery. 

I  think  that  the  strict  rule  which  obtains 
with  reference  to  notice  of  injury  or  death 
does  not  and  should  not  apply  to  that  of  sick- 
ness. An  injury  or  death  are  events  which 
do  not  admit  of  any  doubt  with  reference  to 
time  or  place  at  which  they  occur.  But  it  is 
often  quite  difTerent  with  reference  to  dis- 
ease and  sl(^ness,  which  may  approach  grad- 
ually and  under  circumstances  which  the 
patient  may  not  be  aware  of  their  existence, 
or  that  he  is  seriously  afflicted  therefrom  to 
an  extent  necessary  for  his  application  for 
relief  under  the  provisions  of  hia  policy. 
The  commencement  of  sickness,  therefore.  In 
many  cases,  is  an  indefinite  term  as  to  time 
and  place.  The  purpose  of  the  notice  Is  to 
give  the  company  an  opportunity  to  investi- 
gate and  ascertain  the  facts  with  reference 


to  the  sickness,  and  It  Is  therefore  fully 
protected  by  holding  that  its  liability  for  con- 
tribution during  the  period  of  the  sickness 
only  commences  to  run  from  the  time  that  the 
notice  is  given,  or  the  10  days  specified  in 
the  notice  preceding  that  time.  Such  I  be- 
lieve should  be  the  construction  of  the  pro- 
vision of  the  policy. 

The  plaintiff  should  therefore  be  permitted 
to  recover  the  amount  stipulated  in  the  policy 
for  8l<^ne8s  after  the  Ist  day  of  December, 
1904. 

CDIiLBN,  C.  J.,  and  GRAY,  WILLARD 
BARTLBTT.  and  COLLIN,  JJ.,  concur  with 
HISCOGK,  J.  VANN,  J,,  concurs  with 
HAIGHT,  J. 

Judgment  reversed,  eta 
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HOGAN   V.   BOARD  OF   EIDUOATION   OP 

CITY  OF  NEW  YORK. 
(Court  of  Appeals  of  New  Ywk.    Jan.  10, 1911.) 

1.  Schools  and  School  Districts  (i  68*>— 
OvFiCEBS — Compensation — Boako  of  Edw- 
OATIOH— Chabtbe. 

Under  Greater  New  York  Charter  (Laws 
1901,  c.  466)  S  1001,  empowering  the  board  of 
education  to  fix  the  salaries  of  all  members  of 
the  supervising  and  teaching  staff,  a  statistician 
cannot  have  nia  salary  increased  by  a  resolu- 
tion of  the  board;  the  power  to  fix  his  salary 
nnder  section  56  being  in  the  board  of  aldermen 
upon  recommendation  of  the  board  of  estimate 
and  apportionment. 

[Ed.  Note,— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  {  63.*] 

2.  CouBTB  (1 107*)— Opinions— Stabs  Decisis. 

The  opinion  of  a  court  most  be  interpret- 
ed as  a  whole,  and  whatever  was  said  must  be 
tested  by  reference  to  the  actual  question  then 
before  the  court 

[£}d.  Note.— For  other  cases,  see  (Courts,  Cent 
Dig.  i  860 ;   Dec.  Dig.  i  107.*] 

Appeal  from  Supreme  Courts  Appellate  lA' 
vision,  First  Department. 

Action  by  Lawrence  F.  Hogan  against  tha 
Board  of  Education  of  the  City  of  New 
York.  The  Appellate  Division  affirmed  (137 
App.  DIv.  255,  121  N.  Y.  Supp.  924)  a  deter- 
mination of  the  Appellate  Term  reversing  (65 
Misc.  Rep.  194,  119  N.  Y.  Supp.  734)  a  Judg- 
ment of  the  Municipal  (3ourt  in  the  City  of 
New  York  which  overruled  a  demurrer  to  the 
complaint,  and  plaintiff  appeals  by  permis- 
sion.   Affirmed. 

Se^  also.  137  App.  Dlv.  944  122  N.  Y. 
Supp.  1131. 

John  B.  O'Brien,  for  appellant  Archibald 
R.  Watson,  Corp.  Counsel  (Theodore  Connoly, 
of  counsel),  for  resiwndent. 

HISCOCK,  J.  Appellant  has  brought  this 
action  to  recover  compensation  claimed  to  b« 
due  to  him  as  a  statistician  in  the  employ- 
ment  of  the  department  of  education  In  the 
dty  of  New  York.    As  the  complaint  alleges. 
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the  dalm  for  compensatloD  is  based  on  a  res- 
olutlon  of  the  board  of  education  increas- 
ing appellant's  salary,  and  the  question  rais- 
ed by  the  demurrer  and  inyolved  on  the  ap- 
peal is  whether  said  board  h&d  the  power 
to  raise  and  thus  fix  the  appellant's  compen- 
sation, or  whether  this  power  rested  exclu- 
sively with  the  board  of  aldermen  of  said 
city.  The  latter  la  manifestly  the  case,  and 
tUs  Seems  to  be  made  so  clear  by  the  provi- 
sions of  the  charter  and  by  the  opinion  of 
Judge  Miller  at  the  Appellate  Division  that 
it  would  be  regarded  as  unnecessary  to  say 
anything  further  except  for  the  fact  that 
there  has  been  more  or  less  controversy  on 
various  branches  of  this  subject,  and  there- 
fore it  is  deemed  wise  that  this  court  should 
briefly  express  its  opinion. 

Section  1091  of  the  present  charter  of  New 
Zork  City  (Laws  1901,  c  466),  and  which  is 
found  amongst  the  sections  relating  to  the 
powers  and  duties  of  the  board  of  education, 
provides  that  "the  board  of  education  shall 
Iiave  power  to  adopt  by-laws  fixing  the  sala- 
ries of  all  members  of  the  supervising  and 
the  teaching  staff,"  and  then  follow  many  and 
explicit  provisions  limiting  and  regulating 
the  exercise  of  this  power.  While  the  nature 
of  the  duties  performed  by  the  appellant  are 
not  set  forth  with  any  fullness  in  the  com- 
plaint, it  is  conceded  tliat  he  is  not  a  mem- 
t>er  ot  the  supervising  or  teaching  staft. 
This  section  thus  provided  a  limited  class  of 
people  in  the  department  of  education  whose 
salaries  may  be  fixed  by  the  board  of  educa- 
tion. Section  66  of  said  charter  then  in  a 
perfectly  logical  and  systematic  manner  sup-, 
plemoits  this  provision  so  far  as  this  depart- 
ment is  concerned  by  providing  that:  "It 
shall  be  the  duty  of  the  board  of  aldermen, 
upon  the  recommendation  of  the  board  of  es- 
timate and  apportionment,  to  fix  the  salary 
of  every  officer  or  person  whose  compensa- 
tion is  paid  out  of  the  city  treasury  other 
tlian  day  laborers,  and  teachers,  examiners, 
and  members  of  the  supervising  staff  of  the 
department  of  education."  It  is  argued  by 
the  appellant  that  this  section  has  applica- 
tion only  to  "officers  and  employSa  of  the  city 
of  New  York,"  and  does  not  relate  to  emplojr- 
6b  of  the  t)Oard  of  education ;  but  this  argu- 
ment is  obviously  unsound  from  the  fact  that 
it  does  expressly  mention  and  take  cogni- 
zance of  teachers  who  would  be  in  the  employ 
of  that  department 

If  anything  were  needed  to  make  this  per- 
fectly plain  language  of  the  present  sections 
plainer,  such  additional  help  would  be  found 
in  a  comparison  of  the  sections  of  the  pre- 
ceding charter  of  the  elty  of  New  York  (chap- 
ter 378  of  the  Laws  of  1897)  with  the  present 
ones.  In  the  former  act  sections  56,  1069, 
and  1091  fill  the  place  of  the  provisions  of 
the  present  charter  which  have  been  referred 
to  and  of  section  1067  as  governing  this  sub- 


ject of  salaries.  Sndb.  being  the  casCi  sec- 
tion 1069  of  the  former  charter  provided 
that:  "The  said  board  (of  education)  shall 
fix  and  regulate  within  the  proper  appropria- 
tion the  salaries  or  compensation  of  the  sec* 
retary  bf  said  board;  *  *  *  of  members 
of  the  board  of  examiners,  and  of  any  other 
officers,  clerks  or  subordinates,  and  it  may 
fill  any  vacancies  in  such  offices  or  positions."- 
And  section  66  contained  no  exception  of 
"teachers,  examiners,  and  members  of  the  sn- 
pervlBing  staff  of  the  department  of  educa- 
tion" from  tihose  whose  salaries  were  to  be 
fixed  by  the  municipal  assembly,  thus  leav- 
ing an  apparent  conflict  between  the  two  sec- 
tions. It  seems  clear  that,  by  the  changes 
made  in  the  present  provisions,  the  Legisla- 
ture intended  to  Remove  any  possible  uncer- 
tainty on  this  subject,  and,  while  securing  to 
the  department  of  education  the  unquestiono 
ed  right  to  flx  the  compensation  of  certain  of 
its  employes,  to  confer  with  equal  clearness 
upon  the  board  of  aldermen  the  general  pow- 
er to  flx  the  comi)en8atlon  of  those  not  tn- 
duded  in  the  specified  exceptions. 

The  appellant  attempts  to  build  up  an  ar- 
gument in  favor  of  his  -views  on  the  case  of 
Gunnison  v.  Board  of  Education  of  N.  X., 
176  N.  T.  11,  68  N.  E.  106 ;  but  this  case  wlU 
not  bear  any  such  burden  as  he  desires  to 
place  upon  it  Doubtless  there  are  Isolated 
quotations  from  the  charter  as  it  was  then 
assumed  to  be  and  expressions  of  opinion  by 
the  learned  Judge  writing  the  opinion  which 
construed  by  themselves  might  inferentially 
support  the  position  of  the  present  appel- 
lant; but,  as  is  well  understood,  this  is  not 
the  proper  method  by  which  to  determine  the 
scope  of  a  decision.  The  opinion  must  be 
interpreted  as  a  whole,  and  whatever  was 
said  must  be  tested  jy  reference  to  the  ac- 
tual question  then  before  the  court  When 
we  do  this,  we  see  that  the  question  present- 
ed to  the  court  in  that  case  was  wbeth^  a 
suit  by  a  teacher  for  his  salary  should  be 
brought  against  the  board  of  education  as  a 
defendant  or  against  the  city  under  the  pro- 
visions of  the  charter.  By  means  of  a  gear 
eral  discussion  of  the  provisions  of  the  char- 
ter constituting  the  board  of  education  and 
prescribing  its  powers  and  duties,  the  coucIut 
sion  was  reached  that  such  a  suit  should  be 
brought  against  it  and  not  against  the  city. 
This  was  the  only  cjuestion  Involved  and  de^ 
cided  in  the  case,  and  by  no  permissible  pro- 
cess of  reasoning  can  that  decision  be  made 
to  decide  the  question  now  before  us  as  ap- 
pellant desires  to  have  it  decided. 

The  Judgment  appealM  from  should  be  af> 
flrmed,  with  costs. 

CtJLLEN,  C.  J.,  and  GRAY,  WEENEE, 
WILLARD  BARTLBXT,  CHASE^  and  COb- 
LIN,  JJ.,  concur. 

Jndsmoit  affirmed. 
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(UO  S.  T.  2T5.)    ■ 

PEOPLB  «x  »1.  PE3RKT  r.  OHidDTTH, 

Sheriff. 

(Court  of  Appeals  of  New  YoA.    Jan.  8,  Wll.) 

1.  Thbkats  (J  !•>— ArraarpiB— Acts  Conbti- 

wrriNG. 

Where  an  Intended  ylctim  of  extortion  paid 
money  In  apparent  pursuance  of  threats  but 
really  to  entrap  accused,  the  offense  is  an  at- 
tempt to  commit,  and  not  consummated,  extor- 
tion. 

[Ed.  NotB.— For  other  eaaea,  mo  Threats,  Dec. 
vie.  i  l.»l 

Z  Thbzatb  (I  !•)— AnraaT— Natubb  or  Of- 
fense. 

Penal  Law  (Consol.  Law^  <E  40)  II  8S0- 
8S2,  define  extortion  and  make  it  punishable 
«i  a  felony.  Section  856  make*  blaclcmail  a 
felony.  Section  551  makes  sending  threatening 
letters  a  misdemeanor.  Section  857  makes  it  a 
misdemeanor  to  attempt  to  extort  by  verbal 
threats  which  wonld  be  criminal  under  a^  of 
the  foregoing  sections  if  made  in  writing.  Seld, 
that  an  unsuccessful  attempt  to  extort  mpney 
through  verbal  threats  is  a  misdemeanor;  sec- 
tion 857  not  relating  merely  to  such  thceats  as 
if  In  ^tlng  would  constitnte  blackmail  un- 
der section  866. 

[Eid.  Note.— For  other  cases,  see  Threats,  Dec. 
Dig.  S  !••] 

Appeal  from  Supreme  Court,  Appellate  DL- 
Tlslon,  Fourth  Department 

Habeas  corpus  proceeding  by  the  People, 
on  the  relation  of  Charles  Perry,  against 
WUlto  K.  Gillette,  Sherlft.  From  an  order 
of  the  Fourth  Appellate  Division  (140  App. 
Dlv.  27,  124  N.  I.  Supp.  470)  reversing  an 
order  discharging  relator,  he  appeals.  Re- 
versed, and  relator  discharged. 

.    Louis  B.  Fuller,  for  appellant     Charles 
B.  Bechtold,  for  respondent 

HISCOCE,  J.  This  appeal  involves '  the 
iiuestion  whether  an  unsuccessful  attempt  to 
extort  money  by  means  of  verbal  threats  Is 
a  misdemeanor  or  a  felony,  and  It  arises 
upon  the  following  facts  undisputed  here: 
The  appellant  and  another  attempted  to  ex- 
tort money  from  one  Stlllson  by  means  of 
verbal  threats  to  accuse  him  of  a  crime  and 
to  inform  others  thereof.  While  the  intend- 
ed victim  paid  money  In  apparent  pursn- 
anoe  of  these  threats,  he  did  this  really  act- 
ing in  copcert  with  the  police  authorities 
for  the  purpose  of  entrapping  the  accused 
and  hU  companion,  and  therefore  the  crime 
of  extortion  was  not  consummated,  but  the 
acts  charged  amounted  to  an  attempt  to 
commit  such  offense.  People  v.  Gardner,  144 
N.  T.  119,  38  N.  B.  1003,  28  Ll  R.  A.  699,  43 
Am.  6t  R^.  741.  The  appellant  was  arrest- 
ed and  taken  before  the  police  Justice  of  the 
^ty  of  Rochester  and  held  awaiting  examin- 
ation. Pending  this  he  was  Indicted  by  the 
grand  Jury  and  arrested  by  the  respondent 
on  ft  bench  warrant  If  his  Offense  was  a 
misdemeanor,  he  sbbnld  have  been  tried  in 
police  conrt;  if  It  was  a  felony,  he  was 
properly  Indicted  an<^  taken  into  custody  by 
respondent,  and  this  writ  should  be  dismiss- 


ed. JUm  decision  of  the  question  Involrea 
the  examination  of  several  sections  of  the 
Penal  Law.  . 

Section  850,  article  80,  of  the  Penal  Law 
(Onsol.  Laws,  c  40),  defines  "extortion"  as 
"the  obtaining  of  property  from  another, 
with  his  consent  induced  by  a  wrongful  use 
of  force  or  fear,"  etc.  Section  851  provides 
that  "Fear,  such  as  will  constitute  extor- 
tion, oiay  be  Induced  by  a  threat:  •  *  • 
(2)  To  accuse  blm  (the  Individual  threaten- 
ed) or  any  relative  of  bis  or  any  member  of 
Ms  family,  of  any  crime."  Section  852  pro- 
vides the  punishment  tor  extortion,  and  it 
Is  undisputed  that  the  punishment  therein 
prescribed  Is  of  such  a  character  as  makes 
the  otFense  a  felony.  It  Is  also  beyond  con- 
troversy that  under  the  general  provisions 
of  the  P&aal  Law,  if  onmodlfled  by  Special 
provision,  an  attempt  to  commit  the  crime 
of  extortion  would  also  be  a  felony.  Section 
866  of  the  same  article  relates  to  blackmail, 
and  provides  that:  "A  person  who,  knowing 
the  contents  thereof,  and  with  intent  by 
means  thereof,  to  extort  or  gain  any  money 
9V  other  property,  or  to  do,  abet,  or  procure 
any  illegal  or  wrongful  -  act,  sends,  delivers, 
or  in  any  manner  causes  to  be  forwarded  or 
received,  or  makes  and  parts  with  for  the 
purpose  that  there  may  be  sent  or  delivered, 
any  letter  or  writing,  threatening:  (1)  To 
accuse  any  person  of  a  crime  •  •  •  la 
pnnlshable  by  Imprisonment  for  not  more 
then  fifteen  years."  Section  551,  found  In 
another  article  of  said  Penal  Law,  relates  to 
sending  threatening  letters,  and  in  substance 
makes  the  sending  of  such  a  letter  by  a 
person  knowing  its  contents,  threatening  to 
do  any  unlawful  injury  to  the  person  or 
property  of  another,  etc,  a  misdemeanor. 
Section  857,  foimd  in  the  qame  article  as  the 
preceding  sections  except  section  551,  and 
entitled  "Attempts  to  extort  money  or  prop- 
erty by  y^bal  threats,"  provides:  "A  per- 
aoD  who,  onder  circumstances  not  amounting 
to  robbery,  or  an  attempt  at  robbery,  with 
Intent  to  extort  or  gain  aay  money  or  other 
property,  verbally  makes  sncb  a  threat  as 
would  be  criminal  under  any  of  the  forego- 
ing sections  of  this  article  or  of  section  five 
hundred  and  flfty-one,  if  made  or  commun- 
icated in  writing,  is  guilty  of  a  misdemean- 
or." 

It  la  contended  by  appellant  that  under 
the  section  last  quoted  the  general  rule  re- 
lating to  attempts  to  commit  crimes  is  modi- 
fled,  and  that  as  attempt  to  commit  extor- 
tion by  mere  vertMil  threats  such  as  occur- 
red  in  this  case  Is  made  a  mlsdemeaitor.  On 
the  other  hapd,  the  respondent  insists  that 
said  section  simply  relates  to  such  threats  to 
obtain  property  as  If  in  writing  would  come 
under  section  856  and  constitute  blackmail. 
I  am  unable  to  adopt  the  latter  construction. 

Said  section  857  by  its  language  spedfloal- 
ly  relates  to  an  attempt  to  extort  or  gain 
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money  by  such  verbal  threats  as  wonld  We 
criminal  If  In  writing  under  any  of  the  pre- 
ceding sections  of  the  article  of  which  It  Is 
a  part.  If  the  appellant  and  bis  comi>aiiloa 
had  made  in  writing  the  threats  which  are 
said  to  have  been  made  verbally  with  the 
Intent  of  obtaining  money,  they  would  bave 
been  criminal  under  section  850  of  said  ar- 
ticle as  extended  by  the  general  provisions 
deflning  attempts  to  commit  a  crime,  for, 
concededly,  extortion  may  be  accomplished 
or  attempted  by  written  threats.  Instead 
of  making  their  threats  in  writing,  they 
made  them  verbally,  and  therefore  their  at- 
tempt came  within  the  express  provisions  of 
section  857  and  was  a  misdemeanor. 
■The  ergrnment  that  section  857  is  intended 
to  apply  only  to  such  verbal  threats  as  if  in 
writing  would  constitute  blackmail  under 
section  856  is  largely  founded  on  the  ar- 
rangement of  provisions  as  it  existed  In  the 
former  Penal  Code.  There  section  S58  relat- 
ed to  blackmail,  and  section  658  to  the  send- 
ing of  threatening  letters,  and  then  followed 
section  560,  which  provided  that  "A  person 
who,  under  circumstances  not  amounting  to 
robbery,  or  an  attempt  at  robbery,  with  in- 
tent to  extort  or  gain  any  money  or  other 
property,  verbally  makes  such  a  threat  as 
would  be  criminal  under  either  of  the  fore- 
going sections  of  this  chapter,  if  made  or 
communicated  in  writing,  is  guilty  of  a  mis- 
demeanor." On  the  assumption  that  the 
word  "either  limited  the  application  of  sec- 
tion 560  to  the  two  preceding  sections  relat- 
ing to  blackmail  and  to  threatening  letters, 
it  is  argued  that  section  857  of  the  Penal 
Law  ought  to  be  likewise  restricted  in  Its  ap- 
plication and  not  extended  to  the  crime  of 
attempting  to  commit  extortion.  As  already 
Indicated,  I  do  not  see  how  section  857  could 
be  so  construed,  even  if  we  should  assume 
that  the  Legislature  did  have  the  Intent  to 
restrict  its  application  to  the  same  cases 
wbich  were  covered  by  section  560  of  the 
Penal  Code.  The  language  which  Is  used  is 
so  explicit  and  plain  that  Its  obvious  mean- 
ing cannot  be  avoided  by  any  process  of  jns- 
tiHable  construction.  When  a  section  In  a 
given  article  of  a  statute  says,  as  in  this 
case,  that  It  applies  to  all  of  the  preceding 
sections  of  that  article,  I  do  not  see  how 
the  court  can  decide  that  it  only  applies  to 
a  part  of  them.  Moreover,  I  am  not  prepar- 
ed to  assume  that  the  Le^glslature  bad  any 
such  purpose,  but  believe,  rather,  that  It  In- 
tended to  equalize,  so  to  speak,  the  crimes 
of  attempted  extortion  and  attempted  black- 
mail, by  verbal  threats.  If  we  should  adopt 
the  construction  contended  for  by  the  re- 
spondent, we  should  have  this  anomalous  re- 
sult: If  a  person  by  verbal  threats  attempt- 
ed to  extort  property  from  another,  and  sec- 
tion 857,  as  contended.  Is  not  applicable  to 
extortion,  such  attempt  under  the  sections 
relating  to  extortion  would  constitute  a  fd- 


ony.  On  the  other  hand,  precisely  the  same 
attempt  under  section  SSO,  relating  to  black- 
mail, as  concededly  affected  by  section  857, 
would  only  amount  to  a  misdemeanor.  That 
is,  at  the  option  of  a  district  attorney  or 
grand  Jury  the  same  offense  might  be  treat- 
ed either  as  a  felony  or  a  misdemeanor.  The 
Legislature  evidently  saw  the  incongruity 
possible  under  the  Penal  Code  of  thus  mak- 
ing the  same  act  when  prosecuted  as  an  at' 
tempt  at  extortion  a  felony,  and  when  prose- 
cuted as  an  attempt  to  commit  blackmail  by 
verbal  threats,  so  to  speak,  a  misdemeanor, 
and  therefore,  in  enacting  section  857  of  the 
Penal  Law,  broadened  its  terms  so  as  to 
make  the  act  of  equal  Seriousness  whether 
prosecuted  under  one  section  or  another. 

It  Is  to  be  noted  in  answer  to  some  things 
which  have  been  said  in  favor  of  the  re- 
spondent's view  that  the  construction  which 
we  have  adopted  only  applies  to  a  mere  at- 
tempt to  commit  extortion  by  verbal  threats. 
The  consummated  offense  of  extortion  re- 
mains a  felony  as  before,  whether  accomp- 
lished by  verbal  or  written  threats. 

There  is  nothing  in  People  v.  Gardner, 
144  N.  T.  119,  38  N.  E  1003,  28  L.  R.  A.  699, 
43  Am.  St  Rep.  741,  which  controls  us  on 
this  question  which  was  not  raised  or  dis- 
cussed In  that  case. 

These  views  lead  us  to  the  conclusion  that 
the  order  of  the  Appellate  Division  should 
be  reversed,  and  that  of  the  special  county 
judge  should  be  afiBrmed,  and  the  relator 
discharged  from  custody. 

CULLEN,  C.  J.,  and  GRAY,  VANN,  WIL- 
LARD  BARTLETT,  and  COLLIN,  JJ.,  con- 
cur.   HAIGHT,  J.,  not  voting. 

Order  reversed,  etc. 


(MO  N.  T.  ST2> 
PAYNE  V.  WITHERBEE,  SHERMAN  &  CO. 
(Court  of  Appeals  of  New  York.    Jan.  10,  1911.) 

1.  Ei^BCTBicirr  (J  11*)— Supply  of  Electric- 
al POWKB — CONTBAOTS— CONSTBUCnON. 

A  contract  bound  a  party  to  famish  the 
adverse  party  electric  power  amounting  to  at 
least  350  horse  power  for  at  least  12  hours  per 
day  during  every  day  of  the  year,  and  bound 
the  adverse  party  to  accept  the  minimum 
amount,  and  to  pay  at  the  rate  of  $20  per  horse 
power  for  a  year  of  365  days  of  12  hours  each, 
and  at  the  same  rate  for  every  hour  over  12. 
The  adverse  party  received  at  least  the  mini- 
mum amount  12  hours  or  more  in  everv  day  of 
the  year,  but  the  power  had  been  inteimit- 
tent.  As  a  matter  of  fact,  the  power  was  fur- 
nished for  much  more  than  12  hours  daily. 
Beld,th&t  computing  compensation  at  the  rata 
of  $20  per  horse  power  per  year  of  340  days  of 
10  hours  each,  instead  of  365  days  <^  12  hoar* 
each,  was  erroneous,  resulting  in  overpayment. 
[Ki.  Note.— For  other  cases,  see  Electricity, 
Dec.  Dig.  i  11.*] 

2.  Payment  (|  84*)— Beoovbby— Mistake. 

Where  a  corporation  contracts  for  a  sup- 
ply of  electrical  power  at  a  rate  fixed  by  the 
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contract,  and  its  electrician  erroneonBlj  com- 
putee  payments  at  a  higher  rate,  which  the 
corporation  voluntarily  pays,  the  overpayments 
ar«  made  upon  a  mistake  of  law  as  to  the  con- 
stmetion  of  the  contract,  and  not  npon  any  mis- 
take of  fact,  and  cannot  be  recovered. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  H  267-271;   DecTDig.  {  84.*] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Third  Department 

Action  by  Daniel  F.  Payne  against  Wither- 
bee,  Sherman  &  Co.  From  a  Judgment  of  the 
Appellate  DlvlBion  (132  App.  Div.  679,  117 
N.  Y.  Supp.  16),  afBrmlng  a  judgment  dis- 
missing the  complaint  and  awarding  dam- 
ages and  costs  to  the  defendant  on  its  coun- 
terclaim, plaintiff  appeals.  Modified  and  af- 
firmed. 

Francis  A.  Smith,  for  appellant  Edward 
T.  Stokes,  for  respondent 

COLON,  J.  The  action  Is  to  recover  the 
sum  of  $1,461.84  as  a  balance  due  for  elec- 
trical power  furnished  the  defendant,  a 
domestic  corporation,  by  plaintiff  between 
January  and  June,  1907,  and  for  the  con- 
stmctlon  of  the  contract  upon  wblch  the  ac- 
tion is  brought  The  defendant  denied  its 
liability,  and  alleged  as  a  counterclaim  an 
overpayment  by  it  to  plaintiff  during  the 
year  1906,  through  a  mistake  of  fact,  of 
the  sum  of  $3,646.28.  The  rights  and  lia- 
bilities-of  the  parties  spring  from  a  contract 
dated  March  22,  1^5,  which  obligated  the 
plaintiff  to  deliver  to  defendant,  through  the 
succeeding  ,ten  years,  electrical  power  of  a 
designated  voltage  and  power,  and  the  de- 
fendant to  receive  and  pay  therefor,  as  pro- 
vided in  the  contract  The  findings  of  the 
trial  court,  which  under  the  unanimous  af- 
firmance of  the  Appellate  Division  are  the 
sole  source  of  onr  knowledge  of  the  facts, 
are,  tn  so  far  as  a  present  statement  of  them 
is  required:  The  said  contract,  after  reciting 
'the  execution  of  a  prior  contract  of  March 
23,  1904,  provided  that  the  power  was  to  be 
delivered  by  plaintiff  in  a  minimum  quantity 
of  350  horse  power,  and  a  maximum  quantity 
of  750  horse  power,  at  least  12  hours  per 
day,  and  for  24  hours  per  day  if  requir- 
ed by  defendant  during  each  and  every  of 
the  366  days  in  the  year,  except  that  during 
at  least  one  day  In  each  week,  which  day 
should  be  Sunday,  plaintiff  should  be  re- 
quired to  deliver  such  i)ower  only  for  the 
minimum  time  of  12  hours.  In  case  the  de- 
fendant should  not  require  power  during  the 
entire  24  hours  per  day,  the  plaintiff  should 
furnish  the  power  during  the  12  hours  there- 
of designated  by  defendant,  the  defendant 
to  pay  the  plaintiff  $20  per  horse  power  per 
year  of  365  days  of  12  hours  each,  and  at 
the  same  rate  for  each  and  every  hour  per 
day  in  excess  of  said  12  hours.  The  con- 
tract of  March  23,  1904,  contained  identical 
agreementa  except  as  to  the  quantity  of  pow- 


er to  be  furnished.  From  October  22,  1904, 
to  January  1,  1907,  one  Lambom  was  de- 
fendant's electrician,  emixtwered  by  defend- 
ant to  measure  the  amount  of  electric  pow- 
er famished  under  the  contract  and  compute 
the  amount  of  the  payments  to  be  made 
the  plaintiff  therefor.  Lambom  made  such 
measurements,  and  from  month  to  month 
made  the  computations  which  the  defendant 
paid,  and  which  were  fixed  upon  the  basis 
of  $20  per  horse  power  per  year  of  340  days 
of  10  hours  each.  Prior  to  January  1,  1907, 
the  defendant  did  not  accept  the  minimum 
amount  of  power  mentioned  in  the  contracts 
during  twelve  consecutive  hours  per  day,  but 
only  during  five  out  of  six  consecutive  hours 
per  day.  There  is  no  dispute  as  to  the  quan- 
tity of  power  furnished  and  received,  and 
defendant  has  accepted  at  least  the  mini- 
mum power  prescribed  by  the  contract  The 
defendant  has  fnlly  paid  the  plaintiff  for 
all  power  furnished  and  received.  Conclu- 
sions of  law  are  that  the  contract  was  not 
ambiguous,  and  had  the  certain  meaning  that 
the  plaintiff  "will  furnish  electrical  power 
at  the  rate  of  twenty  dollars  i>er  horse  pow- 
er per  year  of  366  days  of  12  hours  each," 
and  the  complaint  should  be  dismissed  uiton 
the  merits.  The  contention  of  the  plaintiff, 
urged  tmder  his  exceptions,  is  based  upon 
his  construction  of  the  provlslona  of  the  con- 
tract He  seeks  a  construction  which  ena- 
bles him  to  recover,  and  obligates  the  de- 
fendant to  i>ay  $20  for  each  horse  power  of 
power  ddivered  through  a  period  of  340  days 
of  10  hours  each.  He  bases  his  demand 
upon  a  ground  having  two  phases,  the  one 
that  inasmuch  as  the  contract  provided  that 
during  one-half  d^y  of  12  hours  in  each 
week  the  plaintiff  should  not  be  required 
to  furnish  power — that  is  to  say,  62^  days 
of  12  hours  each  or  26  days  of  12  hours 
each — there  should  be  deducted  from  the  365 
days  of  12  hours  each  26  days  of  12  hours 
each,  leaving  339  days  or  840  days,  as  plain- 
tiff's counsel  states  it  of  12  hours  each  as 
the  year  contemplated  by  the  contract;  or, 
in  other  words,  defendant  agreed  to  pay  $20 
per  horse  power  of  xwwer  delivered  through 
340  days  of  12  bours  each;  the,  second,  that 
the  defendant  was  bound  to  receive  at  least 
the  minimum  quantity  of  power  through  12 
consecutive  hours  of  each  day,  and  plaintiff 
was  entitled  to  be  paid  for  12  hours,  although 
the  defendant  took  the  power  for  only  10 
hours.  His  ultimate  contention,  therefore,  is 
that  defendant  agreed  to  pay  $20  per  horse 
power  of  power  delivered  through  340  days 
of  10  hours  each.  The  defendant,  under  the 
computations  of  Lambom,  paid  npon  this 
basis  for  the  power  delivered  by  the  plain- 
tiff prior  to  January  1,  1907.  Defendant 
contends  that  the  12  hours  per  day  during 
which  at  least  defendant  must  accept  so 
much  as  the  minimum  quantity  of  power, 
might  be  interrupted  and  incontlnuous  hours; 
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end  defendant  agreed  to  pay  (20  pee  horse 
power  per  year  Of  366  days  of  12  honrs  each. 
Opon  this  basis  the  defendant-  paid,  without 
prejudice  to  the  rights  of  plalntifT,  for  the 
power  deliyered  between  January  and  June, 
1«07. 

The  language  of  the  contract  refutes  the 
arguments  of  plalntUTd  counsd.  Its  mean- 
ing Is  BO  dear  and  certain  that  It  would  be 
difficult  to  make  It  by  other  phraseology 
more  Intelligible  or  unequlTooal.  The  mean- 
ing given  It  by  the  trial  court  Is  too  plainly 
right  to  permit .  useful  discussion.  Without 
expressing  an  opinion  as  to  the  effect,  If 
any,  of  the  acts  of  defendant's  agent,  Lam- 
bom,  upon  the  rights  and  liabilities  of  the 
parties  prior  to  January,  1907,  It  may  be 
said  that  be  was  not  empowered  to  cliange 
the  agreement  or  make  a  new  agreement,  or 
by  an  erroneous  construction  bind  the  de- 
fendant after  It  had  discovered  the  error. 
The  trial  court,  therefore,  did  not  err  In 
dismissing  the  complaint  upon  the  merits. 
There  was  error,  however,  in  awarding,  un- 
der the  facts  found,  the  defoidant  Judgment 
upon  its  counterclaim.,  Further  findings  of 
fact  are:  "That  during  the  year  1906  the 
I>ower  famished  by  the  plaintiff,  and  receiv- 
ed by  the  defendant,  at  the  agreed  price  un- 
der the  contract,  amounted  to  the  sum  of 
(12,^0.88,  and  that  the  defendant  paid  the 
plaintiff  for  the  said  power  the  sum  of  $16,- 
297.11,  an  overpayment  of  13.646.23.  (10) 
That  said  overpayment  was  nibde  by  mis- 
take." No  other  finding  amplifies  or  supple- 
ments the  tenth  finding.  A  conclusion  of 
law  is  that  the  defendant  is  entitled  to  an 
affirmative  judgment  against  the  plaintiff  for 
the  sum  of  $3,646.23,  together  with  interest 
The  facts  found  are  insufficient  to  sustain 
this  conclusion  of  law  and  the  judgment  en- 
tered In  accordance  therewith.  The  overpay- 
ment was  voluntary,  and  cannot  be  recovered 
by  defendant  unless  made  under  a  misappre- 
hension or  mistake  of  fttct.  The  courts  do 
not  undertake  to  relieve  parties  of  the  re- 
sults of  their  acts  fairly  done  on  a  full 
knowledge  of  the  facts,  though  under  a  mis- 
take of  the  law.  The  doctrine  is  well  set- 
tled, in  this  country,  that  a  voluntary  pay- 
ment where  there  is  no  mistake  of  fact  al- 
though made  under  a  mistake,  cannot  be  re- 
voked. Mowatt  V.  Wright,  1  Wend.  355,  19 
Am.  Dec.  508;  Newburgb  Sav.  Bank  v. 
Town  of  Woodbury,  173  N.  T.  65,  65  N.  B. 
868;  Redmond  v.  Mayor,  etc.,  of  N.  Y.,  1% 
N.  T.  632,  26  N.  E.  727;  Bdloff  v.  Dime 
Savings  Bank,  118  App.  Dlv.  20,  103  N.  T. 
Supp.  273;  Flynn  v.  Hurd,  118  N.  T.  19, 
22  N.  B.  1109;  Hathaway  v.  County  of  Del- 
aware, 185  N.  Y.  368,  78  N.  B.  153,  18  L. 
Bv  A.  (N.  S.)  273,  118  Am.  St  Rep.  009.  The 
rule  is  applicable  to  corporations.  N.  T.  & 
H.  B.  B.  Co.  V.  Marsh,  12  N.  Y.  906;  Rail- 
way Co.  T.  Iron  Co.,  46  Ohio  St  44,  18  N. 
B.  486,  1  li.  R.  A.  412.    The  fact  that  de- 


fendant paid  tile  excess  by  mistake  did  not 
entitle  it  to  a  recovery. 

Ttie  judgment  appealed  from,  in  so  far 
as  it  affirmed  the  judgment  that  the -com- 
plaint of  the  plaintiff  be  dismissed  upon  the 
merits,  shovQd  be  affirmed,  and  in  so  far  as 
It  affirms  the  judgment  that  the  defendant 
recover  of  the  jplalntiff  the  sum  of  $3,958.59 
should  be  reversed  and  the  judgment  of  the 
trial  court,  in  so  far  as  it  adjudges  that  the 
defendant  recover  of  the  plaintiff  the  said 
sum,  should  be  reversed  and  .a  new  trial 
granted,  without  costs  in  this  court  to  el> 
ther  party. 

CUM-EN,  C.  J.,  and  HAIGHT,  WERNER, 
WII/IARD  BARTIiBTT,  BISCOCE,  and 
OHASB,  JJ.,  concur. 

Judgment  accordingly. 


QOO  N,  T.  $40) 

In  re  FBARING'S  WILL. 
(Court  of  Appeals  of  New  York.    Jan.  10, 1911^ 

1.  Taxation   (S  868*)— Transfeb  Tax— Sub- 
ject—NoNBEsiDENrs  Pbopertt. 

Tax  Law  (Laws  1896,  c.  908)  {  220,  snbd. 
6,  as  added  by  Laws  1897,  c  284,  |  2,  pr«- 
vides  that  whenever  any  person  shall  exercise  a 
power  of  appointment  created  either  before  or 
after  the  paBsag;e  of  the  act,  such  appointment 
shall  he  deemed  a  transfer  taxable  the  same 
as  if  the  property  belonged  to  the  donee  and 
had  been  willed  by  him.  Beld  that,  where 
testator,  a  resident  of  New  York,  devised  prop- 
erty In  trust  for  the  life  of  his  daughter,  a  resi- 
dent of  Rhode  Island,  to  whom  was  eianted  a 
power  of  appointment  over  the  remainder  of  the 
trust  estate  on  her  death.  If  she  died  without 
Issne,  the  exercise  of  such  power  by  the  damthter 
dying  witliont  issue  while  a  resident  of  Rhode 
Island, .  transferring  the  trust  res  situated 
there,  did  not  render  them  subject  to  a  transfer 
tax  in  New  York,  though  the  debts  constituting 
the  1>nlk  of  the  trust  estate  were  seemed  by 
mortgages  on  lands  in  New  York. 

[Ed.  Note.— For  other  cases,  see  Taxation^ 
Cent.  Dig.  S§  1685-1687 ;   Dec.  Dig.  i  868.*] 

2.  Taxation  (S  868*)  —  Tbansfke  Tax  —  In- 
vestment— "JPBOPEKTT  Within  the  State." 

Transfer  Tax  Law  (Laws  1892,  c.  399)  f 
1,  provides  that  a  tax  shaU  be  imposed  on  the 
transfer  by  will,  or  intestate  law,  of  property 
within  the  state,  where  the  decedent  was  ft 
nonresident  at  the  time  of  his  death.  HeM,  that 
bonds  passing  under  the  will  of  a  nonresident 
pursuant  to  a  power  of  ap|>ointment  were  not 
property  within  the  state  within  such  act,  and 
subject  to  taxation  because  the  bonds  were  se- 
I'ured  by  mortgages  on  lands  located  In  New- 
York. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  M  1685-1687;   Dec.  Dig.  %  868.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  5730.] 

Vann,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate 
Division,  First  Department 

In  the  matter  of  the  transfer  tax  on  the 
estate  of  Daniel  B.  Fearing,  deceased.  From 
an  order  of  the  surrogate  vacating  an  order 
asseeslng  a  tax  on  certain  property  original- 


•For  other  cum  see  same  topic  and  Hectlon  IfUMBSR  In  Deo.  DIb.  *  Am:  Dl(.  K«r  No.  Mrtoi  *  Rapt  Indazts 

Digitized  by  VJVJVJVIC 


N.X.) 


IN  KB  FEABINO'S  WILIJ. 


987 


ly  belonging  to  decedent  and  pnaslng  under 
a  power  of  appointment  contained  In  tbe 
will  of  a  nonreBldent,  and  remitting  a  report 
of  the  appraiser,  the  Comptroller  and  oth- 
ers appealed  to  the  Appellate  Division,  where 
the  surrogate's  order  was  confirmed  (138 
App.  Mt.  881,  123  N.  Y.  6npp.  a96),  from 
which  the  (Comptroller  appeals.    Affirmed. 

Thomas  B.  Oas^y  and  John  S.  Jenkins,  for 
appellant  John  L.  Oadwalader,  for  respond- 
ent 

QRAT,  J.  The  Appellate  Division  has  af- 
firmed a  determination  of  the  surrogate  of 
New  York  county  that  "bonds  and  other 
property,  located  outside  of  this  state"  at 
the  date  of  the  death  of  Mrs.  Sheldon,  a 
nonresident  of  this  state,  and  transferred  by 
her  will.  In  the  exercise  of  a  power  of  ap- 
pointment contained  tn  the  will  of  Daniel  B. 
Fearing,  were  not  subject  to  a  transfer  tax. 
Upon  this  appeal  by  tbe  ComptroUer  of  the 
state.  It  Is  argued,  in  the  first  place  that 
the  trust  property,  which  was  appointed  by 
Mrs.  Sheldon's  will,  "was  property  of  a  resi- 
dent decedent,  •  •  •  and,  consequently, 
taxable  here,  wheresoever  situated."  In  the 
second  place,  It  is  argued  that  bonds,  secur- 
ed by  mortgages  of  real  estate  situated  In 
this  state,  of  which  the  trust  estate  was 
prmdpally  composed,  "although  the  instru- 
ments evidencing  them  are  outside  of  the 
state,  constitute  taxable  property." 

Daniel  B.  Fearing  died  In  18T0,  a  resident 
of  this  state,  leaving  a  will;  by  which  a 
trust  was  created  for  the  life  of  his  daugh- 
ter, Amey  R.  Sheldon,  for' her  benefit  She 
was  given  the  power  to  appoint  by  will  the 
persons,  to  whom  the  trustees  were  to  set 
over  the  remainder  of  the  trust  estate  upon 
her  death,  In  the  event  of  her  dying  without 
issue.  At  the  time  of  her  death  Mrs.  Shel- 
don was,  and  had  been  for  many  years,  a 
resident  of  the  state  of  Rhode  Island,  and 
her  will  was  there  admitted  to  probate.  She 
left  no  Issue,  and  her  exercise  of  the  power 
of  appointment  conferred  by  her  father's 
will  was  In  accord  with  Its  provisions.  The 
surviving  trustee  of  Fearlng's  will  was,  also, 
a  resident  of  the  same  state.  The  trust  es- 
tate, which  was  disposed  of  by  the  provi- 
sions of  Mrs.  Sheldon's  will,  wholly  consist- 
ed of  bonds,  secured  by  mortgages  of  real 
estate.  The  mortgages  were,  mainly,  of  real 
estate  within  thl»  state,  but  none  of  them, 
or  of  the  bonds,  was,  or  had  been,  kept  here. 

Mr.  Fearing  died  many  years  before  the  en- 
actment of  any  statute  (barging  the  succes- 
sion to  estates  of  deceased  persons  with  a 
tax.  After  such  an  enactment  was  placed 
upon  the  statute  books.  It  was  not  until  1897 
that  property,  passing  through  the  execu- 
tion of  a  power,  of' appointment  created  by 
will,  was  subjected  to  taxation  when  tbe 
will  had  become  operative  before  the  pas- 
sage of  the  tax  law.  Laws  1896,  c.  908.  Cha];>- 
ter  284  of  the  Laws  of  1887  added  to  the 


transfer  tax  law  tbe  following  provision: 
"Whenever  any  person  or  corporation  shall 
exercise  a  power  of  appointment  derived  from 
any  disposition  of  property  made  either  be- 
fore or  after  the  passage  of  this  act,  such 
appointment,  wnen  made  shall  be  deemed  a 
transfer  taxable  under  the  provisions  of  this 
act  In  the  same  manner  as  though  the  prop- 
erty to  which  such  appointment  relates  be- 
longed absolutely  to  the  donee  of  such  pow- 
er and  had  been  bequeathed  or  devised  by 
such  donee  by  will ;  and  whenever  any  per- 
son or  corporation  possessing  such  a  power 
of  appointment  so  derived  shall  omit  or  fall 
to  exercise  the  same  within  tbe  time  provid- 
ed therefor  In  whole  or  In  part,  e  transfer 
taxable  under  the  provisions  of  this  act  shall 
be  deemed  to  take  place  to  the  extent  of 
such  omissions  or  failure.  In  the  same  man- 
ner as  though  tbe  persons  or  corporations 
thereby  becoming  entitled  to  the  possession 
or  enjoyment  of  the  property  to  which  such 
power  related  had  succeeded  thereto  by  a 
will  of  the  donee  of  the  power  falling  to  ex- 
ercise such  power,  taking  effect  at  the  time 
of  such  omission  or  failure."  Section  220, 
subd.  5.  No  language  could  more  clearly  dis- 
close tbe  legislative  Intent  that  property 
thereafter  to  pass  by  tbe  exercise  of  a  pow- 
er of  appointment  should  be  taxed,  Irrespec- 
tive of  tbe  time  when  the  Instrument  creat- 
ing the  power  was  executed.  Such  an  ap- 
pointment to  others  was,  for  tbe  purposes  of 
taxation,  to  be  deemed  the  equivalent  of  a 
bequest,  or  devise,  by  the  donee  of  the  pow- 
er of  property  belonging  to  tbe  donee.  Prior 
to  this  amendment  of  tbe  transfer  tax  law, 
there  was  no  inrovlslon  for  the  taxation 
of  transfers  imder  powers  of  appointment; 
but  with  tbe  passage  of  the  ammdment 
tbe  privilege  of  exercising  tbe  power  by 
will  was  subjected  to  the  charge  of  a  tax 
upon  tbe  right  of  the  appointees  to  take. 
Whereas,  previously,  the  source  of  tbe  ap- 
pointee's right  of  succession  was  deemed  to 
be  In  the  will  creating  the  power  of  appoint- 
ment; thereafter,  It  was  to  be  deemed  to  be 
In  tbe  execution  of  the  power  Itself.  The 
actual  transfer  effected  by  tbe  exercise  of 
the  power  was  to  be  taxed.  Tbe  Legislature, 
In  tbe  exercise  of  Its  control  over  testa- 
mentary dispositions  of  property,  could  valid- 
ly burden  such  transfers  with  a  tax,  regard- 
less of  the  technical  source  Of  tbe  title  of 
the  appointee  under  tbe  rules  of  the  common 
law.  See  Matter  of  Dows,  .167  N.  T.  227,  60 
N.  E.  439,  62  U  R.  A.  48S,  88  Am.  St  Rep. 
508 ;  Matter  of  Delano,  176  N.  T.  486,  68  N. 
E.  871,  64  L.  R.  A.  279.  As  Mrs.  Sheldon,  In 
making  a  will,  exercised  a  privilege  granted 
by  the  laws  of  her  own  state,  and  not  by 
those  of  tbls  state,  tbe  transfers  of  property 
effected  thereby  were  beyond  the  reach  of 
our  tax  lews  The  state  bad  no  dominion 
over  tbe  property  transferred. 

The  second  proposition  urged  by  the  Comp- 
troller presents  no;  new  question.    It  Is  cov< 
ered  by  our  decision  In  Matter  of  Bronson, ,, 
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150  N.  T.  1,  44  N.  B.  707,  34  L.  R.  A.  238,  55 
Am.  St  Rep.  632.  Tbe  contention  that,  as 
the  mortgages,  which  were  given  to  secure 
the  payment  of  the  bonds  transferred  by 
Mrs.  Sheldon's  will,  were  of  real  estate  in 
this  state,  the  bonds  represented  Investments 
taxable  here,  was  disposed  of  by  that  case. 
The  provision  of  the  transfer  tax  law,  which 
was  then  under  consideration,  was  that  "a 
tax  shall  be  and  Is  hereby  imposed  upon  the 
transfer  of  any  property  *  •  *  wh«i 
the  transfer  is  by  will,  or  intestate  law,  of 
property  within  the  state,  and  the  decedent 
was  a  nonresident  of  the  state  at  the  time 
of  his  death."  Laws  1S9Z,  c.  890,  |  1.  This 
provision  of  the  law  has  not  been  changed 
since  its  enactment  in  1892.  In  the  Bron- 
son  Case,  the  testator  was  a  resident  of  the 
state  of  Connecticut,  and  a  part  of  the  resld- 
naty  estate  disposed  of  by  his  will  consist- 
ed In  shares  of  the  capital  stock,  and  in  the 
bonds,  of  corporations  Incorporated  under 
tbe  laws  of  this  state ;  all  of  which  were  In 
the  testator's  jMSsesslon  at  his  domicile.  We 
held  the  shares  of  stock  to  be  taxable,  as 
representing  distinct  interests  of  the  holdw 
in  the  corporate  property;  but  the  bonds 
were  b^d  not  to  be  subject  to  any  tax.  It 
was  considered  that  they  did  not  represent 
"property  within  the  state,"  cmd  therefore 
were  not  properly  over  which  this  state  had 
any  Jurisdiction  for  the  purposes  of  taxa- 
tion. Tbe  reasoning,  upon  which  this  con- 
clusion w^s  reached,  is  as  efTectlve  in  the 
present  case.  Whether  the  bonds  are  secur- 
ed, as  in  the  Bronson  Case,  by  mortgages  of 
corporate  property,  or,  as  in  the  present 
case,  by  mortgages  of  the  property  of  in- 
dividuals, they  represent,  equally,  debts  of 
their  makers,  which,  as  choses  in  action, 
under  the  general  rule  of  law,  are  insepar- 
able from  the  personality  of  the  owner.  Un- 
der that  rule,  as  it  was  said  in  the  Foreign 
Held  Bonds  Case,  15  Wall.  300,  320,  21  I<. 
Ed.  179,  of  the  bonds  there,  they  "can  have 
no  locality  separate  from  the  parties  to 
whom  they  are  due,"  and  the  legal  situs  of 
the  indebtedness,  which  they  represent,  la 
fixed  by  the  domicile  of  the  creditor.  The 
legal  title  to  these  bonds  in  question  was 
transferred  by  force  of  the  laws  of  Rhode 
Island.  As  their  legal  and  actual  situs  was 
tn  a  foreign  state,  upon  no  theory  were  they 
within  the  operation  of  our  transfer  tax 
law.  I  am  unable  to  perceive  the  force  of 
any  argument,  which  seelcs  to  find  in  the 
feature  of  the  mortgage  a  reason  for  limit- 
ing tbe  rule  of  law  applied  by  ns  in  the 
Bronson  Case.  If  oonds  Issued  by  domestic 
corporations  upon  the  security  of  mortgages 
of  the  corporate  property  are  not  subject  to 
taxation  when  in  tbe  bands  and  physical 
posseaaion  of  a  nonresident  decedent,  as  we 
have  decided  in  that  case^  then  the  bonds 
passing  under  Mrs.  Sheldon's  will  cannot  be 
reached  for  taxation.    In  the  Whiting  Case, 


150  N.  T.  27,  44  N.  B.  715,  84  I..  B.  A.  232, 
55  Am.  St  Rep.  640,  decided  at  the  same 
time  as  was  the  Bronson  Case,  It  was  ex- 
pressly  stated  that  the  bonds  then  in  ques- 
tion were  subject  to  taxation  "on  acoonnt  of 
their  physical  presence  in  this  state."  There 
is  no  sound  distinction  between  this  case 
and  tlie  Bronson  Qase,  which,  as  I  view 
them,  commends  itself  to  the  judgment 

I  therefore  advise  that  we  should  affirm 
the  order  appealed  from. 

CULLEN,  G  J.,  and  WERNER,  WI1> 
LARD  BARTLETT,  and  CHASE,  33.,  con- 
cur. VANN,  J.,  dissents.  HAIGHT,  J,  not 
TOttng. 

Order  affirmed,  with  costs; 

(MO  N.  T.  no.) 

BARKER  V.  WASHBURN  «t  aL 

(Court  of  Appeals  of  New  York.    Jan.  3,  1011.) 

1.  WiTNESSKS  (S  41*)— Mkictai.  Oompeienot— 
E<rrBor  or  Adjudication. 

That  one  was  adjod|[ed  to  be  an  idiot  and 
incapable  of  mtma^ng  his  own  aflain  several 
years  previously  did  not  disauallfy  bim  as  a 
witness;  he  being  interrogated  to  determine  Us 
competency  as  a  witness. 

[Ed.  Note.— For  other  eases,  see  Witnesses; 
Cent  Dig.  |  96 ;   Dec.  Dig.  (  41  •] 

2.  VAVBK     IlCPBISOlfMBIfT     (i     7*)— SUBJSCT^' 
iRCOMFETEnT    WABD. 

An  incompetent's  committee  can  maintain 
an  action  for  false  imprisonment  for  an  unlaw- 
ful taking  of  tbe  wan)  from  his  custody,  or  tbe 
custody  of  those  with  whom  he  has  temporarily 
placed  him. 

[Ed.  Note.— For  other  cases,  see  False  In^ 
prisounent.  Cent  Dig.  {  14;  Dec  Dig.  |  7.*] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Third  Department 

Action  by  Franldln  H.  Barker,  Ansel  W. 
SntlifTs  committee,  against  Jametf  H.  Wasb- 
bum  and  others.  From  a  Judgment  of  tbe 
Appellate  Division  of  the  Supreme  Court, 
Third  Department  (128  App.  Div.  931,  113  N. 
T.  Supp.  1124),  affirming  a  Judgment  for 
plaintiff,  defendants  appeal    Affirmed. 

Fred  Linus  Carroll,  for  appellanta.  Frank 
Talbot,  for  respondent 

HISOOCK,  J.  We  are  led  to  tbe  consid- 
eration of  rather  unusnal  facts  in  this  action 
which  was  brought  for  alleged  false  impris- 
onment It  was  Instltnted  by  the  respondent 
as  committee  of  one  Sutllff,  an  incompetent 
person,  to  recover  for  tbe  alleged  unlawful 
removal  and  restraint  of  his  ward  by  the  ap- 
pellants. This  conduct  on  the  pert  of  tlie 
latter  is  claimed  to  have  been  In  rlodation  of 
the  will  and  wishes  both  of  the  incompetent 
himself  and  of  the  respondent  as  his  oonunit- 
tee,  and  apparmtly  the  real  motive  involved 
in  this  controversy  over  the  possession  of 
the  idiot's  body  is  the  purpose  to  reap  a 
profit  on  his  services  as  a  farm  laborer. 
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Several  years  before  the  occurrences  to 
question,  tbe  respondent  was  duly  appointed 
committee  of  said  Sutllff  on  a  finding  duly 
made  In  lunacy  proceedings  that  the  latter 
was  "an  Idiot  and  Incapable  of  managing  or 
caring  for  his  own  affairs. or  business."  For 
several  years  the  Incompetent  person  was  al- 
lowed by  his  committee  to  live  with  the  ap- 
pellants, and  then  he  was  tak&a  away  by  the 
former  and  hired  out  to  a  third  party. 
Thereafter  as  the  evidence  unquestionably 
permitted  the  Jury  to  find,  tbe  appellants  on 
two  occasions  took  the  Incompetent  person 
away  under  such  drcumstances  as  permitted 
the  jury  to  find  that  such  removal  was 
against  the  will  of  the  Incompetent  person,  If 
be  had  one,  and  amounted  to  a  false  impris- 
onment The  evidence  lUcewise  permitted  the 
Jury  to  find  that,  not  <mly  was  the  removal 
and  retention  on  these  occasions  against  the 
wlU  of  the  committee,  although  consideration 
of  one  of  them  so  far  as  the  committee  was 
concerned  was  withdrawn  from  the  Jury,  but 
that  at  other  times  the  appellants  without 
physical  force  against  the  will  and  wishes  of 
said  committee  enticed  the  incompetent  away 
and  on  one  occasion  aided  in  concealing  his 
whereabouts  from  the  committee  for  several 
weeks.  In  addition  to  damages  compensato- 
ry for  the  loss  of  wages  which  might  have 
been  earned  by  the  incompetent,  the  Jury 
were  allowed  to  award  punitive  damages, 
which  they  apparently  did  In  a  small  amount. 

Many  of  the  questions  arg^ied  by  the  coun- 
sel for  the  appellants  on  this  appeal  Involve 
mere  questions  of  evidence  or  familiar  and 
well-settled  principles  applicable  to  such  an 
action  as  this,  and  I  deem  It  unnecessary 
to  discuss  these,  contenting  myself  with  say- 
ing that  we  have  considered  them  and  ap- 
prove of  the  dispositlpn  thereof  as  made  by 
the  courts  below.  There  are  two  questions 
of  a  less  familiar  character  which  may  be 
briefly  considered. 

The  respondent's  case  was  sustained  in 
part  by  the  evidence  of  the  incompetent 
himself.  Basing  his  claim  on  the  inquisition 
and  on  some  of  the  evidence  presented  In  the 
lunacy  proceeding,  it  is  argued  by  counsel 
for  appellants  that  that  proceeding  and  the 
order  appointing  his  committee  adjudicated 
that  the  lncomi)etent  was  so  completely  and 
permanently  devoid  of  Intelligence  that  be 
oonld  not  be  assumed  to  understand  tbe  ob- 
ject and  nature  of  testimony,  and  that,  there- 
fore, he  should  not  have  been  sworn  and  re- 
ceived as  a  witness.  In  my  Judgment  this 
contention  Is  not  well  founded.  The  inqui- 
sition was  found  several  years  before  the  trl- 
'  al  of  this  action,  and  the  committee  was  ap- 
pointed on  the  ground  that  Sutliff  was  an 
idiot  and  Incompetent  to  manage  his  own  af- 
fairs. It  did  not  by  any  means  follow  from 
this  as  a  matter  of  law  that  he  was,  and  for 
years  would  continue  to  be,  so  utterly  lack- 
ing tn  Intelligence  that  he  conld  not  appreci- 
ate at  all  the  relationship  and  significance  of 


facts,  and  would  not  be  able  to  nnderstand 
the  obligation  of  an  oath  and  describe  ac- 
curately what  those  facts  were.  We  know 
both  as  a  matter  of  definition  and  of  observa- 
tion that  a  person  who  would  be  Judicially 
declared  incompetent  and  unable  to  manage 
his  affairs  might  nevertheless  possess  suffi- 
cient intelligence  to  be  truthful  and  to  de- 
scribe simple  occurrences  as  they  were. 
When  this  person  was  offered  as  a  witness, 
he  was  interrogated  both  by  the  court  and 
counsel  for  the  purpose  of  determining  his 
competency  as  a  witness,  and  thereafter  the 
court  decided  that  he  should  be  sworn.  This 
determination  was  undoubtedly  within  the 
power  of  the  trial  court  and  the  testimony 
which  was  subsequently  given  and  the  ac- 
curacy of  which  was  tested  by  long  and  ex* 
acting  cross-examination  in  my  Judgment 
bears  on  its  face  such  marks  of  intelligence 
and  comprehension  as  fully  Justify  the  dis- 
position which  the  trial  Judge  made  of  the 
question  presented  to  him.  If  tbe  aK>cI- 
lants  desired  any  special  instructions  to  the 
Jury  concerning  the  weight  to  be  given  to  this 
evidence  they  should  have  asked  for  them. 

The  other  question  to  which  reference  has 
been  made  is  the  more  Interesting  and  novel 
one. 

Apparently  this  case,  was  tried  on  the  the- 
ory that  the  appellants  might  be  found  guilty 
of  false  imprisonment  either  because  they 
took  possession  of  and  restrained  the  incom- 
petent person  against  his  will,  If  he  was 
found  to  have  one,  or  because  they  seized 
and  removed  him  from  tbe  custody  of  the 
committee. 

The  court,  amongst  other  things  in  Its 
charge,  said :  "X  say  that  this  case  is  some- 
what peculiar.  I  say,  further,  tliat  because 
of  this  peculiarity  in  this  case  (the  appoint- 
ment of  a  committee  over  the  Incompetent) 
the  question  is  not  so  much  whether  Ansel 
Sutliff  was  seized  and  detained  by  these  de- 
fendants against  tils  own  will,  but  whether 
he  was  seized  and  detained  by  physical  force 
by  these  defendants  against  the  will  of  his 
committee.  If,  therefore,  there  is  proof  In 
this  case  that  these  defendants  have  Jointly 
used  force  to  take  Ansel  Sutliff  physically 
away  from  hla  committee  and  against  the 
will  of  his  committee  and  detained  him 
against  the  will  of  his  committee,  then  there 
might  be  Jurisdiction  for  a  finding  on  your 
part  that  there  has  been  false  imprisonment 
in  this  action."  He  further  charged  at  the 
request  of  the  appellants  themselves :  "Plain- 
tiff must  prove  tx>th  an  unlawful  arrest  or 
seizing  and  unlawful  detention  against  the 
will  of  Ansel  W.  Sutliff  by  a  preponderance 
of  evidence."  Assume  that  this  last  charge 
must  be  construed  as  subject  to  the  provision 
that  the  Jury  should  take  tbe  view  that  the 
Incompetent  was  capa.ble  of  exercising  voli- 
tion. Exception  was  taken  to  that  portion 
of  the  charge  first  quoted,  and  thereby  tbe 
inquiry  Is  presented  whether  an  action  of 
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false  ImpriBonment  may  be  maintained  by  a 
committee  of  an  Incompetent  person  because 
bis  ward  bas  been  unlawfully  taken  and  re- 
moved from  bis  cnstody  or  from  the  custody 
of  those  with  whom  be  bas  temporarily 
placed  blm.  While  this  specific  question 
does  not  seem  to  bare  been  adjudicated  in 
this  state,  I  think  that  such  principles  have 
been  established  in  other  analogous  cases  as 
lead  to  an  affirmative  answer  to  the  question 
suggested. 

Roballna  v.  Armstrong,  IB  Barb.  247,  was 
an  action  for  assault  and  battery  and  false 
imprisonment  Ibe  plaintiff  was  an  Infan 
about  four  years  of  age  and  the  Illegitimate 
child  of  one  Eliza  Gilbert,  with  whom  she 
bad  lived  since  birth.  Tbe  defendant  was 
the  putative  father  of  tbe  child,  and  bad  ob- 
tained possession  of  her  without  the  consent 
of  her  mother,  and  refused  to  restore  her  to 
tbe  latter.  Tbe  court  held  that  tbe  mother 
and  not  tbe  father  was  entitled  to  tbe  cus- 
tody of  the  child,  and  that,  inasmuch  as  tbe 
latter  a^lnst  the  will  of  the  mother  had 
wrongfully  detained  and  maintained  posses- 
sion ot  the  Infant,  an  action  for  false  im- 
prisonment would  He  In  tbe  name  of  the  In- 
fant whose  rights  were  violated.  In  thus 
ruling  in  tbe  case  of  an  infant  too  young  to 
have  any  volition  in  the  matter  tbe  principle 
was  necessarily  Involved  that  the  nnlawfn 
removal  of  a  person  having  no  will  by  reason 
of  Infancy  from  the  custody  and  possession 
of  the  person  entitled  thereto  furnished  the 
basis  for  an  action  of  false  Imprisonment 

People  ex  rel.  Wilcox  ▼.  Wllcos,  22  Barb. 
178,  was  a  habeas  corpus  proceeding  Insti- 
tuted to  obtain  tbe  possession  and  custody 
of  an  Infant  of  such  tender  years  as  to  be 
Incapable  of  exercising  volition  as  to  its  cus- 
tody, and  therein  was  approved  the  principle 
cited  from  The  King  v.  Qreenhill,  4  AdoL  & 
£3.  812,  "where  the  person  Is  too  young  to 
have  a  diolce,  we  must  refer  to  legal  princi- 
ples to  see  who  is  entitled  to  the  custody,  be- 
cause tbe  law  presumes  that  where  tbe  cus- 
tody is,  no  restraint  exists.'* 

In  People  ex  rel.  Tappan  v.  Porter,  1  Dner, 
709,  It  Is  said :  "An  infant  of  suCh  tender 
years  as  to  be  incapable  of  rationally  ex- 
pressing Its  wishes,  which  Is  all  I  can  under- 
stand to  be  meant  by  'incapable  of  making 
a  diolce,'  Is  of  necessity  under  restraint,  and. 
In  order  to  determine  whether  the  restraint 
Is  Illegal,  tbe  court  must  determine  to  whom 
tbe  custody  belongs."    Page  719. 

Commonwealth  v.  Nickerson,  6  Allen  (Mass.) 
618,  was  a  criminal  action  for  assault  and 
battery,  and  was  predicated  on  tbe  acts  of 
tbe  defendant  in  taking  an  Infant  of  the  age 
of  nine  years  from  school  where  he  bad  been 
placed  by  his  father  who  bad  his  legal  cus- 
tody, In  order  to  deliver  blm  into  tbe  custody 
of  the  mother  who  was  not  entitled  thereto. 


Tbe  court  sustained  tbe  action  and  amongst 
other  things  said:  "Being  In  the  actual  cus- 
tody of  his  father,  v^ose  will  alone  was  to 
govern  as  to  tbe  place  of  residence  and  the 
selection  of  a  teacher  and  custodian,  this 
child  of  nine  years  was  incapable  of  assent- 
ing to  a  forcible  removal  from  tbe  cnstody 
at  bis  teacher  and  a  transfer  to  other  per- 
sons forbidden  by  law  to  take  such  custody. 
He  was  under  legal  restraint  when  taken 
from  the  lawful  cnstody  and  against  the  will 
of  bis  rightful  custodian;  and  such  taking  is 
in  law  deemed  to  be  forcible  and  against  the 
will  of  tbe  child.  Without  limiting  the  pre- 
cise age  in  which  a  child  would  be  held  not 
to  have  the  legal  capacity  to  assent  to  such 
forcible  abduction  from  the  custody  of  the 
parent  to  whom  such  custody  baa  been  as- 
signed •  •  •  the  forcible  taking  away  ot 
a  child  of  nine  years  of  age  against  tbe  will 
of  bis  father,  or  those  to  whom  the  father 
had  committed  him  for  nurture  or  education, 
will  authorize  a  jury  to  find  that  the  chili 
was  illegally  restrained  of  his  liberty,  what- 
ever may  have  been  his  apparent  wishes  or 
satisfaction  in  being  withdrawn  by  force 
from  his  place  of  legal  custody  •  •  •  and 
placed  under  tbe  care  of  those  whose  cus- 
tody was  illegal  restraint."  See,  also,  Mer- 
celn  T.  People  ex  rel.  Barry,  25  Wend.  64, 
35  Am.  Dec.  653;  People  ex  rel.  Pruyne  v. 
Walts,  122  N.  T.  238,  25  N.  B.  266. 

So  far  as  tbe  principles  thus  announced 
are  concerned,  I  see  no  reason  for  distin- 
guishing those  cases  from  tbe  present  one. 
There  was  no  objection  by  the  appellants  to 
tbe  theory  on  which  the  jury  were  permit- 
ted to  find  them  guilty  of  false  imprisonment 
because  they  had  violated  tbe  wishes  and 
will  at  tbe  Incompetent,  If  he  was  possessed 
of  tbem,  but  they  have  expressly  and  repeat- 
edly argued  that  the  incompetent  bad  no 
mind  or  will  whose  violation  could  be  made 
the  basis  of  such  an  action  as  this.  If  tbe 
Jury  took  that  view  and  concluded  that  tbe 
incompetent  like  a  child  of  tender  years  bad 
no  such  will  as  would  enable  blm  to  exercise 
Intelligent  and  legal  volition  as  to  bis  cus- 
tody, then  ttie  case  was  brought  exactly 
within  the  principles  of  tbe  cases  to  which 
reference  has  tieea  made,  and  on  this  theory 
I  think  the  trial  Judge  committed  no  error  in 
giving  the  instructions  which  have  been  qnot- 
ed,  but  that  here  as  elsewhere  with  much 
clearness  and  fairness  be  amply  protected 
all  the  rights  of  the  appellants. 

The  Judgment  should  be  affirmed,  with 
costs. 

CJUIiLBN,  0.  J.,  and  HAIGHT,  WBRNER, 
WILIjARI)  BARTLBTT,  chase,  and  001^ 
LIN,  JJ.,  concur. 

Judgment  affirmed. 
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DITTON  et  aL  ▼.  HART  et  *L  (No.  21,464.) 
(Supreme  Coort  of  Indiana.    Feb.  2,  1911.) 

1.  PaIITMS  (5  71*)— OolfPLAINX— CONSTBUC- 
TION— PaBTIES. 

The  character  in  which  one  is  made  a 
party  to  a  suit  must  be  determined  from  the 
allegations  of  the  complaint,  and  not  from  its 
title  alone. 

[Ed.  Note. — For  other  cases,  see  Parties,  Cent. 
Dig.  §  113 ;   Dec.  Dig.  %  71.»] 

2.  Appeai,  and  Bbbob  (J  ITl*)— Theobt  ok 
Pleadings — Ceabactkb  of  Pabtieb— Elr- 
rscT  ON  Apfxal. 

Where,  though  the  title  of  a  complaint  In 
a  will  contest  made  a  trust  company  a  defendant 
only  in  its  individual  capacity,  the  allegations 
showed  that  it  was  made  a  party  as  executor, 
and  instructions  requested  by  plaintiff  and  oth- 
er documents  in  the  record  snowed  that  the  case 
was  tried  on  that  theory  below,  such  theory 
must  be  adhered  to  on  appeaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig;  $i  1054^1057;  Dec.  Dig.  § 
171.*] 

8.  Appeal  and  Ebbob  (§  767*)— Bbiefs— Cou- 

FLIANCE  WITH  COTTBT  RULES. 

A  substantial  compliance  with  Supreme 
Court  rules  (Rule  22,  cl.  5),  requiring  appel- 
lant's briefs  to  contain  a  concise  statement  of 
BO  much  of  the  record  as  fuUy  presents  the  er- 
rors relied  on,  referring  to  the  pages  and  lines 
of  the  transcript.  Is  sufficient. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g  8002;.  Dec.  Dig.  §  757.*] 

4.  New  Tblai.  (f  112*)— Joint  Motions. 

While  a  Joint  motion  for  a  new  trial  must 
be  based  upon  a  ruling  which  is  erroneous  as 
to  all  who  join  therein,  a  joint  motion  for  a 
new  trial  on  the  ground  of  error  in  giving  and 
refusing  instructions  was  sufficient  where  thn 
court  ruled  against  all  of  appellants  at  the 
same  time  and  all  of  them  took  the  same  ex- 
ceptions to  the  giving  and  refusal  of  the  same 
instructions,  and  were  affected  by  the  ruling 
in  the  same  way,  though  their  exceptions  to 
the  rulings  were  several. 

[EkI.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {  233 ;  Dec.  Dig.  i  112.*] 

&  Wills  (8  50*)— Testamentabt  Capacity 
— Compbb:hending   Will— Necessitt. 

Testatrix  need  not  comprehend  the  legal 
effeet  of  the  provisions  of  her  will  in  order  to 
have  the  requisite  testamentary  capacity,  nor 
understand  all  of  its  provisions,  standing  alone 
or  with  respect  to  each  other,  it  being  only 
necessary  that  she  understand  the  propertr  she 
intends  to  dispose  of,  the  objects  of  ner  boun- 
ty, and  the  manner  she  intends  to  distribute  it 
between  them. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  «  86-100;  Dec.  Dig.  i  80.*] 

6.  Wills  (g  159*)— Undub  Inflttbnoe— Na- 

TTTBC 

Undue  influence  must  be  directly  connect- 
ed with  the  execution  of  the  will  and  operate 
at  that  time  in  order  to  avoid  it. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  g  887;  Dec.  Dig.  g  150.*} 

7.  Wills,  (g  166*)— Will  'Contest— Admis- 
sion OF  Evidence— Undue  Influence— 
Testator's  Diolabations. 

Oral  and  written  declarations,  such  as  oth- 
er wills,  though  admissible  in  evidence  on  the 
qaestion  of  mental  capacity,  are  not  admissible 
on  the  issue  of  undue  influence. 

[Ed.  Note.— For  other  cases,  see  WiUs,  Cent 
Dig.  gg  41^420;   Dec.  Dig.  §  165.*] 


8.  Wills  (g  297*)— Wixi.  Contests— ADicis- 
siON  OF  Evidence. 

Declarations   by  testator   not  made  when 
the  will   was  executed,  are  admissible  in  evi-  ' 
deuce  in  a  will  contest  to  sustain  the  will. 

[Ed.  Note.— For  other  caseS.^see  Wills,  Cent 
Dig.  §§  690-696;  Dec.  Dig.  g  ^97.*] 

9.  Wills  (g  330*)— Will  Contests— Ihstbuo- 

TIONS — CONSTBUOnON   OF   WILL. 

Where  it  is  proper  to  submit  the  provisions 
of  the  will  to  the  jury  in  a  will  contest  as 
bearing  on  the  question  of  testator's  mental 
capacity  when  the  will  was  executed,  the  court 
should  instruct  aa  to  the  correct  legal  meaning 
of  such  provisions. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  gg  779-781;    Dec.  Dig.  g  330.*] 

10.  Pabtition  (g  6*)— Pabtition  bt  Pasties 
— Abbitration. 

Where  a  will  provided  that  for  the  pur- 
pose of  obtaining  a  fair  and  equitable  distribu- 
tion of  the  land  devised,  testator  directed  that 
each  of  the  devisees  should,  with  the  executor, 
divide  the  land  on  a  fair  and  equitable  basis 
as  to  value,  the  executor  to  act  as  arbiter, 
and  that  the  allotment  so  made  when  approved 
t>y  a  majority  of  the  devisees  or  their  repre- 
sentatives, should  be  a  conclusive  division  of 
the  land  and  binding  upon  them,  an  unfair  and 
unjust  partition  made  by  collusion  of  some  of  the 
parties  would  not  be  conclusive,  but  should  be 
set  aside  in  a  proceeding  by  an  interested  par- 
ty, and  a  fair  and  equitable  partition  had. 

[E!d.  Note.— For  other   cases,   see   Partition, 
Cent  Dig.  g  4 ;   Dec.  Dig.  g  6.*] 

11.  Wills    (g   614*)— Constbuction— Estate 
Devised— Lite  Estate. 

Item  7  of  a  will  devised  the  residue  of  the 
estate  equally  to  testator's  four  daughters  dur- 
ing life,  but  provided  that,  should  any  of  them 
die  without  children,  the  share  of  such  daugh- 
ter should  go  to  her  sisters  equally  for  life,  but 
if  any  daughter  should  die  before  testator,  leav- 
ing children,  the  share  willed  to  such  daugh- 
ter for  life  should  go  in  fee  to  the  trustees 
for  said  children,  thereafter  named.  Item  9 
provided  that  to  provide  a  safe  source  of  in- 
come for  the  children  of  such  daughters,  after 
the  daughters'  death,  testator  appointed  per- 
sons named  as  joint  trustees  for  the  children 
of  the  several  daughters,  and  devised  to  such 
trustees  the  fee  of  the  land,  which. was  wUled 
to  the  daughters  for  life  by  item  7,  but,  should 
any  daughter  die  without  children,  the  share 
willed  to  the  trustees  for  her  children  should 
go  iu  fee  to  the  trustees  for  the  children  of  her 
sisters,  share  and  share  alike,  to  each  set  of 
joint  trustees,  it  being  testator's  intention  that 
the  share  of  any  daughter  dying  childless  should 
go  to  children  of  her  sisters,  and  equal  shares 
to  the  children  of  each  sister,  per  stirpes,  and 
further  provided  that  as  each  of  the  grand- 
children became  21  years  of  age  the  joint  trus- 
tees of  such  child  should  convey  the  fee  of  the 
property  held  in  trust  for  it  to  such  grandchild, 
whereupon  the  trust  should  terminate  as  to  it 
Held  that,  under  item  7,  each  of  the  foni 
daughters  took  a  life  estate,  share  and  share 
alike. 

Ed.  Note.— For  other  cases,  see  Wills,  Gent. 
gg  1893-1416;   Dec.  Dig.  g  614.*] 

12.  Wills   (g   «81*)— Oonstbuotion— BsTAra 
Devised. 

The  joint  trustees  took  a  fee-simple  estate 
in  the  realty,  subject  to  the  life  estates  given 
to  daughters,  upon  the  trust  named  for  the 
children  of  such  daughters. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  g§  1612,  1613;    Dec.  Dig.  g  681.*] 


Dfe. 
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13.  Wn-M   (S    823*)— CoNSTKucnoN— Estate 
Devised— Devises  to  Class. 

The  children  of  testator's  daughters  take 
the  real  estate  devised  to  them  as  a  class,  so 
that  it  is  sutiject  to  change  hy  increase  or 
diminution  of  the  number  of  sudi  children  by 
future  birth  or  death. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i  1115 ;   Dec.  Dig.  i  523.*] 

14.  Evidence  (J  547*)— Opinion  Bvidencb— 
ExPEBT  Testimony. 

An  expert  witness  must  base  bis  opinion 
npon  his  testimony  or  upon  facts  assumed  in 
the  question,  and  not  upon  his  own  recollection 
and  construction  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  2364 ;  Dec.  Dig.  i  64T.*] 

15.  Evidence  (8  547*)- Opinion  Evidence- 
Expert  Testimony. 

It  was  error  to  permit  an  expert  witness 
to  testify  upon  testator's  insanity,  by  basin*; 
his  conclusion  upon  the  provisions  of  the  will 
and  a  letter,  which  were  read  to  him,  where 
the  meaning  of  such  provisions  was  disputed, 
thereby  permitting  him  to  base  his  opinion  up- 
on his  own  construction  of  the  will  and  letter. 
[Ed.  Kote.— For  other  cases,  see  Cvidenoe, 
Cent.  Dig.  §  2364;   Dec  Dig.  f  547.*] 

Morris,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Warren  Coun- 
ty; J.  T.  Saunderson,  Judge. 

Action  by  Abigail  H.  Bart  and  others 
against  Minerva  H.  Dltton  and  others.  From 
a  Judgment  for  plaintiffs,  defendants  appeal. 
Reversed,  with  directions  to  sustain  de- 
fendants' motion  for  a  new  trial,  and  for 
further  proceedings. 

Items  7  and  9  of  the  will  were  as  follows: 
"Item  7.  All  the  rest  of  my  real  estate 
*  *  •  is  hereby  willed,  devised  and  be- 
queathed to  my  four  daughters,  Minnie  Dlt- 
ton, Abigail  Hart,  Elizabeth  Bond  and  Mar- 
tha Jewell,  share  and  share  alike,  during 
their  natural  lives;  but  should  any  of  my 
daughters  die  leaving  no  children,  then  the 
share  hereby  willed  to  such  daughter  shall 
go  to  the  sisters  of  said  deceased  daughter, 
share  and  share  alike,  during  their  natural 
lives,  but  if  any  of  my  said  daughters  should 
die  before  I  depart  this  life  leaving  children, 
then  the  share  hereby  willed  to  said  daugh- 
ter during  her  natural  life  shall  go  in  fee 
simple  to  the  joint  trustees  for  said  children, 
hereinafter  named  by  me,  and  be  subject  to 
the  terms  of  the  trust  created  for  the  benefit 
of  the  children  of  my  daughters." 

"Item  9.  Believing  that  the  life  estete  in 
the  lands  wlUed  by  me  to  my  four  daughters 
In  Iten)  No.  7  of  this  my  will,  will  furnish 
income  of  such  an  amount  as  will  amply  pro- 
vide for  the  support,  maintenance,  care  and 
comfort  of  my  said  daughters  during  their 
natural  lives,  and  also  for  the  support  and 
education  of  their  children,  and  being  de- 
sirous of  providing  the  children  of  my 
daughters  with  what  I  regard  as  a  safe  and 
sure  source  of  revenue  after  the  death  of  the 
mothers,  I  hereby  appoint  William  C.  Dltton, 
husband  of  my  daughter  Minnie  Ditton  and 
the  LaFayette  Loan  &  Trust  Company  Joint 


trustees  for  the  children  of  said  daughter 
Minnie  Dltton;  and  George  Hart,  husband  of 
my  daughter  Abigail  Hart,  and  the  LaFay- 
ette Loan  &  Trust  Company  Joint  trustees 
for  the  children  of  my  daughter  Abigail 
Hart;  and  Charles  J.  Jewell,  husband  of 
my  daughter  Martha  Jewell,  and  the  LaFay- 
ette Loan  &  Trust  Company  Joint  Trustees 
for  the  children  of  my  daughter  Martha 
Jewell;  and  John  L.  Bond,  husband  of  my 
daughter  Elizabeth  Bond,  and  the  LaFayette 
Loan  &  Trust  Company  Joint  Trustees  for 
the  children  of  my  daughter  Elizabeth  Bond; 
and  I  hereby  will,  devise  and  bequeath  to 
the  said  Joint  Trustees  of  the  children  of 
each  of  said  daughters  respectively  the  fee 
simple  of  the  land  which  was  willed  by 
me  to  my  four  daughters  during  their  nat- 
ural lives  in  Item  No.  7,  and  to  be  set 
oS  to  them  In  severalty  under  the  provi- 
sions set  out  in  Item  No.  8.  But  should 
any  of  my  said  daughters  die  leaving  no 
children,  the  share  willed  to  the  joint  Trus- 
tees for  her  children  shall  go  in  fee  simple 
to  the  Joint  Trustees  for  the  children  of  her 
sisters,  share  and  share  alike  to  each  set  of 
joint  Trustees,  it  being  my  will  and  inten- 
tion that  the  share  of  any  of  my  daughters 
who  may  die  childless  shall  go  to  the  chil- 
dren of  her  sisters,  an  equal  share  to  the 
children  of  each  sister  per  stirpes.  Said 
joint  Trustees  shall  receive  the  property 
herein  devised  to  them  under  the  following 
trust,  viz:  They  shall,  respectively,  manage 
the  property  conveyed  to  them  In  a  good, 
business-like  manner,  for  the  benefit  of  my 
daughters'  children,  and  In  such  manner  that 
it  shall  yield  a  good  income;  and  after  pay- 
ing taxes,  repairs,  and  the  expenses  of  this 
trust,  shall  use  the  net  income  for  the  bene- 
fit of  said  grand  children. 

"As  each  of  said  grand  children  shall 
reach  the  age  of  twenty-one  (21)  years,  the 
joint  Trustees  of  such  grand  child  shall  con- 
vey the  fee  simple  of  such  grand  child's 
equal  share  of  the  property  held  in  trust, 
and  increment  arising  therefrom,  to  such 
grand  child,  and  as  to  such  grand  child  this 
trust  shall  then  terminate. 

"If  any  child  of  any  of  my  daoghters  shall 
'have  reached  the  age  of  twenty-one  (21) 
years  before  the  mother's  death,  the  share  of 
such  child  shall  immediately  vest  In  him  or 
her  in  fee  simple,  and  be  exempted  from  the 
provisions  of  this  trust 

"In  case  of  the  death  of  either  of  the 
Joint  Trustees  herein  named,  the  surviving 
associate  in  the  trust  shall  have  all  the  pow- 
ers, and  be  charged  with  all  the  duties,  here- 
in Imposed  upon  such  trustees  Jointly." 

Instructions  31,  32,  and  34,  requested,  were 
as  foUows: 

"No.  31.  I  Instruct  you  that  under  the 
terms  of  the  will  the  four  daughters  of  Jane 
Hawkins  took  an  estate  in  the  real  estate 
devised  under  clause  7  for  and  during  the 


•For  other  oases  see  same  tople  and  ssotlon  NOMBBR  In  Dee.  Dig.  *  Am.  Dig.  Kay  No.  Berlas  ft  Rep'r  Indexes 
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term  ot  their  nataral  lives,  share  and  share 
alike,  and  that  the  Joint  trustees  mentioned 
In  said  will  took  a  fee  simple  in  said  real 
estate  subject  to  the  lUe  estate  in  said 
daughters  upon  the  trnst  mentioned  therein 
for  the  children  of  said  daughters.  (Re- 
fused.) 

"No.  32.  I  Instruct  yon  that  under  the 
terms  of  the  will  the  children  of  the  daugh- 
ters take  the  real  estate  devised  to  them  as 
a  class,  and  that  the  estate  which  by  the 
terms  of  the  will  is  to  vest  in  them  at  the 
age  of  21  years  Is  subject  to  change  by  an 
Increase  or  diminution  of  Its  number  In  con- 
sequence of  future  births  or  deaths  in  said 
class.    (Refused.)" 

"No.  Si.  The  court  Instructs  the  jury  that 
the  partition  of  the  lands  provided  for  in  the 
will  between  the  life  tenants,  the  daughters 
of  the  testatrix.  Is  required  to  be  made  on  a 
fair  and  equitable  basis  as  to  value,  and  that 
in  case  a  division  Is  attempted,  and  any 
party  to  it  deems  it  unfair  and  inequitable 
as  to  values,  they  have  the  right  to  appeal 
to  the  circuit  court  of  the  county  in  which 
the  trust  is  pending,  for  it  is  a  general  rule 
of  the  law  that  the  persons  for  whose  bene- 
fit a  trust  is  created  may  always  proceed  In 
the  proper  court  to  compel  the  fulfillment 
of  the  terms  of  the  trust  in  accordance  with 
its  spirit  and  meaning,  and  in  this  case  I 
instruct  you  that  the  Benton  circuit  court  of 
Benton  county,  Ind.,  has  full  supervisory 
power  and  control  of  the  trust  created  In  the 
will  of  Jane  Hawkins,  and  la  case  of  any 
ylolatlon  of  the  trustee  of  any  of  Its  duties 
Tinder  the  will,  said  court  has  full  power  on 
a  showing  thereof  to  remove  the  trustee  and 
appoint  another,  and  generally  to  see  to  it 
that  the  trustee  administers  the  trust  with- 
out hostility  to  any  party  in  Interest  and  in 
a  fair  and  equitable  manner.    (Refused.)" 

Kumler  Sa  Oaylord,  McCabe  ft  McCabe, 
and  Cliarles  M.  Snyder,  for  appellants.  Stu- 
art, Hammond  &  Slmms,  Fraser  &  Isham, 
Meade  S.  Hays,  and  W.  B.  Durborow,  for 
appellees. 

MONKS,  3.  This  action  was  brought  by 
appellees  against  appellants  to  contest  the 
wlU  of  Jane  Hawkins,  deceased,  after  pro- 
bate, on  alleged  grounds  that  the  testatrix 
was  of  unsound  mind  when  the  will  was 
executed,  that  the  will  was  procured  by  un- 
due influence,  and  that  the  same  was  unduly 
executed.  A  trial  of  said  cause  resulted  in 
a  general  verdict  in  favor  of  appellees,  and 
over  a  motion  for  a  new  trial  final  judgment 
was  rendered  setting  aside  said  will.  The 
only  errors  assigned  and  not  waived  call  in 
question  the  action  of  the  court  in  overrul- 
ing appellant's  Joint  motion  for  a  new  trial. 

It  is  insisted,  however,  by  appellees  that 
fhla  appeal  must  be  dismissed  because  the 
La  Fayette  Loan  &  Trust  Company  was 
made  a  defendant  in  the  court  below  In  Its 
individual  capacity,  and  is  not  named  in 
that  capacity  as  one  of  the  appellants  in  this 


court,  but  Is  named  as  a  party  appellant  In 
the  assignment  of  errors  as  the  "executor 
of  the  last  will  and  testament  of  Jane  Haw- 
kins, deceased,  when  It  was  not  a  party  de- 
fendant in  that  capacity  in  the  court  below." 
It  la  true  that  said  Loan  &  Trust  Company 
was  not  named  in  the  title  of  the  complaint 
In  this  case  as  executor  of  said  will,  but  the 
character  in  which  any  one  is  made  a  party 
must  be  determined  from  the  allegations  in 
the  complaint,  and  not  by  its  title.  Marion 
Bond  Co.  V.  Mexican,  etc.,  Co.,  160  Ind.  558, 
563,  65  N.  E.  748;  Williams  v.  Dougherty, 
37  Ind.  App.  449,  77  N.  B.  805;  Funk  v. 
Davis,  103  Ind.  281,  2S5,  286,  2  N.  E.  739; 
Beers  v.  Shannon,  73  N.  T.  292,  297;  Tate  v. 
Shackelford,  24  Ala.  510,  60  Am.  Dec.  488. 
It  clearly  appears  from  the  allegations  in  the 
body  of  the  complaint  that  said  Loan  & 
Trust  Company  was  made  a  party  as  the 
executor  of  said  will,  and  It  appears  from  an 
instruction  given  at  the  request  of  appellees 
and  from  other  papers  in  the  case  that  the 
case  was  tried  In  the  court  below  upon  that 
theory;  said  theory  must  therefore.be  ad- 
hered to  In  this  court  on  appeaL  OOlltic 
Stone  Co.  y.  Ridge,  169  Ind.  639,  83  N.  B. 
246,  and  cases  cited;  Conrad  v.  Hansen, 
171  Ind.  43,  49,  85  N.  B.  710;  Studabaker  v. 
Faylor,  170  Ind.  498,  507,  83  N,  B.  747,  127 
Am.  St  Rep.  397.  It  is  insisted  by  appellants 
that  th«  court  erred  in  giving  each  of  in- 
structions Nob.  8,  9,  11,  and  14,  requested  by 
appellees,  and  in  refusing  to  give  each  of 
instructions  Nos.  81,  82,  34,  and  35,  requested 
by  appellants. 

Appellees  insist  that  '[no  question  is  pre- 
sented upon  the  evidence  or  Instructions  for 
the  reason  that  appellants  in  their  brief 
have  not  complied  with  clause  5  of  rule  22 
(56  N.  B.  V.)  of  this  court"  WhUe  appd- 
lants'  brief  may  not  be  a  model  in  comply- 
ing with  the  requirements  of  said  rule,  it  Is 
clear  from  their  first  brief  and  reply  brief 
that  they  have  made  a  good-faith  efTort  to 
comply  with  the  same,  and  that  they  have 
substantially  complied  therewith,  as  to  the 
questions  we  shall  determine.  This  is  suf- 
ficient Howard  v.  Adklns,  167  Ind.  184, 
186,  78  N.  E.  665,  and  cases  cited;  Stamets 
V.  Mltchenor,  1«5  Ind.  672,  675,  75  N.  E.  679: 
Teeple  v.  State,  171  Ind.  268,  271,  86  N.  E. 
49;  Pomeroy  v.  Wlmer,  167  Ind.  440,  450, 
78  N.  B.  233,  79  N.  E.  446;  Ellison  v.  Bran- 
strattor  (Ind.  App.)  89  K.  B.  613;  Indiana 
Union  Trac.  Co.  v.  Heller,  44  Ind.  App.  385, 
89  N.  B.  419;  Simplex,  etc.,  Co.  v.  Western, 
etc.,  Co.,  173  Ind.  1,  88  N.  B.  682. 

Appellees  further  Insist  that  "no  question 
Is  presented  as  to  Instructions  given  or  re- 
fused because  appellants'  exceptions  to  the 
giving  and  the  refusal  to  give  instructions 
were  separate  and  several  as  to  each  ap- 
pellant and  could  not  therefore  be  properly 
assigned  as  causes  for  a  new  trial  in. appel- 
lants' Joint  motion  for  a  new  trial  to  the 
overruling  of  which  the  exceptions  were 
Joint  and  not  severaL"  It  is  true  that  the 
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motion  for  a  new  trial  was  the  Joint  motion 
of  all  the  ai^IIants  and  that  tber  Jointly 
excepted  to  the  OTerndlng  of  the  same  and 
that  appellants  each  severally  excepted  to 
the  giving  and  refusing  to  give  the  Instruc- 
tions complained  of,  but  It  does  not  follow 
that  no  question  is  presented  thereby. 

It  Is  well  settled  that  a  Joint  assignment  of 
errors,  or  a  Joint  motion  for  a  new  trial,  to 
be  sufficient,  must  be  founded  upon  a  ruling 
which  Is  erroneous  as  to  all  who  Join  therein. 
The  motion  for  a  new  trial  In  this  case  was 
the  Joint  motion  of  appellants,  and  called  in 
question  'the  action  .of  the  trial  court  In 
giving  and  refusing  to  give  certain  instmc- 
tlons.  Although  appellants  took  their  ex- 
ceptions to  the  giving  and  refusal  to  give 
Instructions  severally,  they  were  all  entitled 
to  Join  in  a  motion  for  a  new  trial  because 
the  court  by  a  single  action  ruled  against  all 
the  appellants,  and  all  appellants  took  the 
same  exception  to  the  giving  and  refusal  to 
give  the  same  instructions,  and  they  were  all 
afCected  in  the  same  way  by  the  ruling  of  the 
court  on  said  instructions  and  had  a  common 
Interest  In  the  result  sought  by  the  motion 
for  a  new  trial.  They  bad  the  same  right 
to  question,  by  a  Joint  motion  for  a  new 
trial,  the  correctness  of  the  action  of  the 
trial  court  in  giving  and  refusing  to  give 
said  instructions,  as  If  the  exceptions  had 
been  Joint  Instead  of  several  as  to  each  ap- 
pellant Stamets  v.  Mltchenor,  165  Ind.  672, 
76  N.  H.  679.    See,  also,  Whltesell  v.  Stickler, 

167  Ind.  602,  609,  78  N.  B.  845,  119  Am.  St 
Rep.  624. 

In  Instruction  Ko.  8,  four  mental  requi- 
sites are  stated  in  the  disjunctive  by  the  use 
of  the  word  "or,"  and  Informed  the- Jury  that 
lack  of  either  requirement  named  at  the 
time  of  the  execution  of  the  will,  if  shown 
by  the  evidence,  would  render  the  testatrix 
"at  that  time  a  person  of  unsound  mind, 
not  having  sufficient  mental. capacity  to  exe- 
cute a  will  J  and  if  the  Jury  so  found  their 
verdict  should  be  for  the  plalntltT."  One  of 
the  requisites  the  lack  of  which  said  in- 
struction Informed  the  Jury  would  render 
the  testatrix  of  unsound  mind  was  "snfficlent 
mental  capacity  to  understand  the  nature 
and  legal  effect  of  her  will." 

Said  instruction  9  Informed  the  Jury  that 
if  the  testatrix  "did  not  have  sufficient  men- 
tal capacity  to  understand  all  the  proTlsions 
of  said  will  standing  alone,  and  each  with 
respect  to  the  other,  and  if  the  evidence  so 
shows,  then  Jane  Hawkins  should  be  re- 
garded as  a  person  of  unsound  mind  at  the 
time  of  the  execution  of  the  will,  and  not 
possessing  sufficient  mental  capacity  to  ex- 
ecute the  same,  and  If  the  Jury  so  find  their 
rerdict  should  be  for  the  plaintiff."  It  was 
not  necessary  that  the  testatrix  should  have 
comprehended  the  provisions  of  her  will  in 
thdr  legal   form.     Barrlcklow   v.  Stewart 

168  Ind.  438,  440,  72  N.  B.  128;  Harrison  v. 
Rowan,  8  Wash.  0.  C.  680,  686,  11  Fed.  Cas. 
p.  668k  No.  0.141;  Irish  v.  Newell,  62  HI.  196, 


14  Am.  Rep.  79.  84,  85;  O'Brien  t.  Spald- 
ing, 102  Oa.  490,  31  S.  E.  100,  66  Am.  St 
Rep.  202,  212;  Kischman  T.  Scott  166  Mo. 
214,  228,  65  S.  W.  1031;  Couch  v.  Gentry, 
113  Mo.  248,  256,  20  S.  W.  890;  Young  ▼. 
Redlnbaugh,  67  Mo.  574;  Havens  t.  Mason, 
78  Conn.  410,  62  AU.  616,  3  U  R.  A.  (N.  S.) 
172,  27  L.  R.  A.  (N.  S.)  20,  21,  note. 

As  was  said  in  the  case  of  Harrison  ▼. 
Rowan,  supra,  "As  to  the  testator's  capacity, 
he  must  In  the  language  of  the  law,  have  a 
sound  and  disposing  mind  and  memory.  In 
other  words,  he  ought  to  be  capable  of  mak- 
ing his  will,  with  an  understanding  of  the 
nature  of  the  business  in  which  he  is  en- 
gaged,' a  recollection  of  the  property  he 
means  to  dispose  of,  of  the  persons  who  are 
the  objects  of  his  bounty,  and  the  manner  in 
which  it  is  to  be  distributed  between  them. 
It  is  not  necessary  that  he  should  view  his 
will  with  the  eye  of  a  lawyer,  and  compre- 
hend its  provisions  in  their  legal  form.  It  is 
sufficient  If  he  has  such  a  mind  and  memory 
as  will  enable  him  to  understand  the  ele- 
ments of  which  it  is  composed — the  disposi- 
tion of  his  property  In  Its  simple  forms.  Ift 
is  the  business  of  the  testator  to  dictate  the 
purpose  of  his  mind,  and,  of  the  scrivener, 
to  express  them  in  legal  form." 

It  is  said  in  Couch  t.  Gentry,  supra,  on 
page  256,  of  113  Mo.,  on  page  892  of  20  S. 
W.:  "Again,  it  Is  doubtless  true  that  the 
testator  should  have  a  reasonable  under^ 
standing  as  to  how  he  desires  his  will  U> 
take  effect;  but  to  say  he  must  understand 
the  scope  and  bearing  of  the  provisions  of 
the  will  as  prepared  by  his  adviser,  and  this 
instruction  is  subject  to  such  a  construction. 
Is  another  thing — a  thing  to  which  legal 
advisers  and  eminent  men  are  sometimes 
mistaken." 

In  Kischman  t.  Scott  supra,  the  court 
said,  on  page  228,  of  166  Mo.,  on  page  1034 
of  65  S.  W.:  "And  while  It  te  true  that  th» 
testator  should  have  reasonably  understood 
as  to  how  he  desired  his  will  to  take  effect 
It  was  not  necessary  that  he  should  have 
understood  the  scope  and  bearing  of  the  pro- 
visions of  the  will  as  prepared  by  his  legal 
adviser." 

It  is  evident  that  each  of  said  instructions 
8  and  9  were  erroneous  for  the  reason  that 
they  required  too  high  a  standard  of  mental 
capacity. 

Said  instruction  No.  11,  given  upon  the 
question  of  the  mental  capacity  of  the  tes- 
tatrix to  make  a  will,  informed  the  Jury 
that  they  might  "consider  whether  she  had 
sufficient  mental  capacity  to  comprehend  th» 
provisions"  of  Items  7,  8,  and  0  of  her  will, 
setting  out  what  appellees  dalm  to  be  tb» 
legal  effects  of  said  Items. 

What  we  have  already  said,  and  the  au- 
thorities dted,  in  regard  to  instructions  8 
and  9,  that  It  is  not  necessary  that  the  tes- 
tatrix comprehend  the  provisions  of  her  will 
as  prepared  by  the  scrivener,  apply,  with 
equal  force  to  said  Instruction  11. 
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This  conrt  said  In  Barrlcklow  v.  Stewart, 
163  Ind.  438,  440,  72  N.  E.  128,  129:  "Er- 
roneous Tlews  of  the  law  of  decedents  or 
of  wills  entertained  by  a  testator  generally 
constitute  very  alight  grounds.  If  any,  for 
an  Inference  of  unsoundness  of  mind.  Even 
gentlemen  learned  In  the  law  of  these  sub- 
jects, and  possessing  unquestionable  ability 
to  comprehend  and  apply  It,  often  differ  In 
opinion  or  fall  In  error.  It  Is  not  strange, 
therefore,  that  persons  destitute  of  profes- 
sional learning  should  have  mistaken  no- 
tions In  regard  to  the  effect  of  certain  words 
In  the  creation  of  estates,  and  the  legal  con- 
sequences of  Inconsistent  devises  or  bequests 
of  property."  This  Is  well  shown  in  the 
case  before  us  where  counsel  for  appellants 
and  counsel  for  appellees  differ  widely  as 
to  the  meaning  of  the  provisions  of  the  will 
In  controversy,  especially  as  to  Items  7,  8, 
and   9  mentioned  In   said  Instruction  11. 

Said  Instruction  14  given  at  the  request 
of  appellees  was  upon  the  question  of  un- 
due influence.  A  number  of  facts  were  stated 
therein,  which  If  proved,  the  jury  were  In- 
formed, might  be  considered  by  them,  "to- 
gether with  all  the  other  facts  and  circum- 
stances, if  any,  shown  in  evidence  bearing 
vtpon  the  question  as  to  the  execution  of 
the  will,  •  •  •  and  if  from  all  such  evi- 
dence. If  any,  the  jury  believe  that  the  exe- 
cution of  said  will  was  procured  by  undue 
Influence,  then  the  jury  should  find  for  the 
plaintiff  in  this  case,  and  that  said  will  Is 
invalid."  In  said  Instruction  the  jury  were 
informed,  among  many  other  things,  that 
upon  the  question  of  undue  Influence  they 
might  consider  whether  some  10  or  15  years 
before  her  death  the  testatrix  had  executed, 
at  Intervals  of  several  months  apart,  three 
wills,  the  contents  of  which  are  stated  in 
said  instruction.  The  disposition  made  by 
the  testatrix  of  her  property  in  each  of  said 
wills  was  different  from  that  made  by  the 
will  in  controversy  In  this  case.  Undue  in- 
fluence, in  order  to  make  void  a  will,  must 
be  directly  connected  with  its  execution,  and 
operate  at  the  time  it  is  made.  Floto  v. 
Floto,  233  111.  «05,  613,  84  N.  B.  712;  Wlckes 
V.  Walden,  228  111.  56,  71,  81  N.  E.  798,  and 
cases  dted ;  GuUd  v.  HuU,  127  lU.-  523,  532, 
20  X.  &  666,  and  cases  dted. 

Declarations  of  the  testator  not  made  at 
the  time  of  the  execution  of  the  will  tn  con- 
troversy were  admissible  in  evidence  as  tend- 
ing to  show  the  mental  capacity  of  the  tes- 
tator at  the  time  the  will  was  executed,  but 
were  not  admissible  as  evidence  of  undue 
Influence.  Hayes  v.  West,  37  Ind.  21;  Todd 
V.  Fenton,  66  Ind.  25,  32;  Vanvalkenberg  v. 
Vanvalkenberg,  90  Ind.  433,  438;  Conway  ▼. 
Vlzzard,  122  Ind.  266,  268,  28  N.  E.  771; 
Westfall  V.  Wait,  165  Ind.  863,  360,  361,  73 
N.  B.  1089;  Throckmorton  v.  Holt,  180  U. 
S.  662,  570,  581,  21  Sup.  Ct.  474,  45  h.  Ed. 
663;  Hobson  v.  Moorman,  116  Tenn.  73,  90 
S.  W.  152,  3  Ia  R.  A  (N.  S.)  749,  and  cases 
cited:  Glnter  v.  Ginter,  79  Kan.  721,  101 
Pac.  6S4,  22  L.  B.  A.  (N.  S.)  1024;  Waterman 


V.  Whitn^,  11  R  T.  157,  62  Am.  Dec.  71, 
74;  and  note;  In  re  Kennedy's  Estat«,  159 
Mich;  548,  124  N.  W.  516,  28  L.  R.  A.  (N.  S.; 
417,  134  Am.  8t  Rep.  743;  Floto  v,  Floto, 
233  111.  605,  611,  613,  84  N.  B.  712;  Wlckes 
V.  Walden,  228  111.  66,  71,  81  N.  E.  798; 
Cmeney  v.  Goldy,  225  111.  394,  401,  80  N.  B. 
289, 116  Am.  St.  Rep.  145;  Oompher  v.  Brown- 
ing, 219  111.  429,  440,  441,  76  N.  B.  678,  109 
Am.  St.  Rep.  346,  and  cases  cited;  Waters 
V.  Waters,  222  111.  26,  85,  36,  78  N.  B.  1,  • 
113  Am.  St  Rep.  359,  and  cases  cited.  This 
rule  also  applies  to  written  declaratitons 
of  the  testator  as  letters  written  by  him  and 
other  wills  executed  by  him.  Floto  v.  Floto, 
supra,  pages  611,  612,  233  111.,  84  N.  B.  712, 
and  cases  cited;  Hobson  v.  Moorman,  115 
Tenn.  73,  90  S.  W.  152,  8  L.  R.  A.  <N.  S.) 
749,  752,  et  seq.;  Marx  v.  McGlynn,  88  N. 
y.  367,  374,  375;  Hatter  of  Lawlor,  86  App. 
Dlv.  527,  83  N.  T.  Supp.  72a 

It  Is  held,  however,  that  declarations  of 
the  testator  in-  harmony  with  the  provisions 
of  the  will  In  controversy  are  admissible, 
to  sustain  It.  Compher  v.  Browning,  supra, 
page  441,  219  111.,  76  N.  B.  678,  109  Am.  St 
Rep.  346,  and  cases  cited;  Waters  v.  yfaten, 
supra,  pages  35,  36,  222  III.,  78  N.  B.  1,  113 
Am.  St  Rep.  359,  and  cases  cited;  Cheney 
T.  Goldy,  supra,  page  401,  225  IlL,  80  N.  E. 
289,  116  Am.  St  Rep.  145;  Harp  v.  Parr,  168 
III.  459,  470,  48  N.  B.  118,  107  Am.  St  Bep. 
467,  468,  note  "c" 

Other  objections  are  urged  against  said 
instructions,  but  as  the  court  erred  In  giving 
them  for  the  reasons  stated  they  are  not 
considered. 

Instructions  31,  82,  84,  and  35,  requested 
by  appellants  and  refused  by  the  court  were 
concerning  the  proper  construction  of  the 
will  in  controversy.  Appellees  insist  that 
these  instructions  were  properly  refused  be- 
cause "in  an  action  to  contest  a  Will  no 
question  as  to  its  construction  Is  presented 
unless  all  of  its  proylstons  are  Invalid."  It 
is  true  that  In  an  action  to  contest  a  will 
the  proper  construction  of  the  will  is  not 
necessarily  involved.  In  this  case,  however, 
by  instructions  Nos.  11  and  14  given  by  the 
court  at  the  request  of  appellees,  the  court 
Instructed  the  jury  that  upon  the  question 
of  testamentary  capacity  and  undue  Influence ' 
they  might  consider  "the  nature  of  the  vrlll 
and  its  provisions,"  and  In  the  hypothetical 
questions  put  by  appellees  to  their  medical 
experts,  the  construction  of  items  7,  8,  and 
9  of  said  will  was  involved,  and  in  the  hy- 
pothetical question  put  to  one  of  their  med- 
ical experts  they  assume  that  item  8  of  said 
will  "required  two  of  the  heirs  to  Join  with 
this  arbiter,  the  La  Fayette  Loan  &  Trust 
Company,  to  enforce  a  partition,  and  if  any 
of  the  two  heirs  agreed  with  the  La  Fayette 
Loan  &  Trust  Company,  then  the  partition 
or  division  shall  be  made  in  accordance  with 
that  agreement  whatsoever  it  shall  be; 
*  *  *  that  is  to  say,  that  in  the  division 
of  this  land.  If  Mrs.  Hart  and  Mrs.  Bond  ^ 
should  Join  with  the  La  Fayette  Loan^v^ 
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Trust  Company,  or  It  should  Join  with  them, 
and  divide  the  land  to  the  detriment  and 
Injury  of  Mrs.  Jewell  and  Mrs.  Dltton,  It 
would  have  to  stand,  and  contrariwise,  if 
Mrs.  Dltton  and  Mrs.  Jewell  entered  into 
collTision  with  the  La  Fayette  Loan  &  Trust 
Company,  and  set  off  property  of  much  less 
Talue  to  Mrs.  Hart  and  Mrs.  Bond,  that  the 
La  Fayette  Loan  &  Trust  Company  agree 
to  It,  it  would  be  final  and  conelusiye,  and 
forever  after  that  would  stand." 

Counsel  for  appellees  in  their  brief  say 
that,  "In  a  will  contest,  contradictions  and 
ambiguities,  and  also  the  injustice  of  its 
provisions  with  respect  to  the  heirs,  may 
be  considered  as  bearing  upon  the  question 
of  testamentary  capacity  and  undue  Influ- 
ence" and  that  Incongruities  and  inconsisten- 
cies between  the  7  and  9  items  of  the  will 
were  under  the  a\itborltles  proper  matters 
for  the  consideration  of  the  Jury." 

If  in  such  action  the  provisions  of  the  will 
can  be  considered  by  the  Jury  for  the  pur- 
poses named,  as  claimed  by  counsel  for  ap- 
pellees, how  can  they  determine  as  to  the 
matters  named  unless  they  know  the  meaninr 
and  legal  effect  of  the  provisions  of  the 
will,  which  were  claimed  to  be  unjust,  am- 
biguous, contradictory,  etc.?  It  is  clear  that 
it  was  material  and  importam  that  the  Jury 
should  have  been  informed  as  to  the  correct 
meaning  of  items  7,  8,  and  9  of  said  will; 
about  which  there  was  such  a  wide  differ- 
ence of  opinion  between  opposing  counsel. 
The  construction  of  the  will  is  a  legal  ques- 
tion, and  the  court  must  inform  the  Jury, 
on  request  properly  made,  as  to  the  correct 
meaning  of  any  provision  of  the  will  when 
it  comes  In  question  and  is  material  to  the 
issues  to  be  determined  by  them.  11  Encyc. 
Plead.  &  Prac.  81,  82;  State  v.  Patterson, 
68  Me.  473-476;  Magee  v.  McNeil,  41  Miss. 
17,  90  Am.  Dec.  354,  857,  368;  Sartor  ▼. 
Sartor,  39  Miss.  760,  770;  Taylor  y.  Kelly, 
31  Ala.  69,  68  Am.  Dec.  ISO,  157;  Bruck  v. 
Tucker,  42  Cal.  346,  355,  356;  Warner  v. 
Miltenberger,  21  Md.  264,  83  Am.  Dec.  573, 
576;  Watford  r.  Forester,  66  Ga.  738;  Wil- 
son T.  Whitfield,  38  Oa.  269,  283;  Green  v. 
Collins,  28  rJ.  O.  139,  143;  Underbill  v.  Van- 
dervoort,  56  N.  Y.  242,  247.  No  such  ques- 
tion as  this  was  presented  in  Clearspring 
Tp.  V.  Blough,  88  N.  B.  511,  Cited  by  appel- 
lees, and  that  case  is  not  In  point  here. 

By  item  7  of  said  will  the  testatrix  de- 
vised to  her  four  daughters  about  4,600 
acres  of  real  estate  during  their  natural 
lives.  Item  8,  which  provides  for  the  par- 
tition thereof,  is  as  follows:  "For  the  pur- 
pose of  bringing  about  a  quick,  fair  and 
equitable  distribution  of  said  real  estate 
amongst  my  daughters  or  their  children  I 
direct  that  each  of  my  said  daughters,  ei- 
ther in  person  or  through  representatives 
chosen  by  them,  or  the  legal  representatives 
of  their  children,  shall  meet  with  my  exe- 
cutor herein  named  and  make  division  of 
said  real  estate  on  a  fair  and  equitable  basis 
as  to  value,  said  executor  to  act  i>s  arbiter. 


and  the  allotments  so  made,  when  approved 
by  a  majority  of  said  children  or  their  repre- 
sentatives, including  my  said  executor,  shall 
stand  and  be  binding  on  each  of  said  daugh- 
ters and  their  children  as  a  final  and  con- 
idusive  division  pt  said  real  estate."  The 
La  Fayette  Loan  &  Trust  Company  was  by 
said  will  made  the  executor  thereof.  It 
will  be  observed  that  said  item  does  not 
make  any  partition  made  thereunder  final 
and  conclusive,  except  one  that  "is  made  on 
a  fair  and  equitable  basis  as  to  the  value." 
A  partition,  therefore,  that  is  unfair  and  un- 
just made  by  collusion  to  the  detriment  and 
injury  of  any  one  or  more  of  said  devisees, 
would  not  be  final  and  conclusive  as  assumed 
in  said  hypothetical  question,  but  could  ia 
a  proceeding  brought  by  a  party  interested, 
in  a  court  having  Jurisdiction,  be  set  aside, 
and  a  partition  compelled  that  would  be  fair 
and  equitable  as  required  by  said  item.  Pray 
v.  Belt,  26  U.  S.  670,  7  L.  Ed.  309;  Moore 
▼.  Harper,  27  W.  Va.  362;  American  Board, 
etc.,  Missions  v.  Ferry  (C.  C.)  15  Fed.  696. 
It  has  been  held  by  this  court  that  parties 
cannot,  even  by  contract,  in  advance  of  any 
dispute  oust  the  Jurisdiction  of  the  courts  by 
providing  that  the  decision  of  any  person 
named  shall  be  final  and  conclusive.  Supreme 
CouncU  V.  Forsinger,  125  Ind.  52,  55,  56, 
25  N.  B.  129,  9  L.  R.  A.  501,  21  Am.  SL  Rep. 
196,  and  cases  cited. 

Instruction  84  stated  the  proper  construc- 
tion of  the  eighth  Item  of  the  will  and  the 
rights  of  the  parties  to  compel  a  partition 
according  to  the  provisions  thereof. 

Instructions  31  and  32,  as  to  the  proper 
construction  of  items  7  and  9  of  the  will 
were  correct,  and  should  have  been  given. 
Conceding,  without  deciding,  that  the  legal 
propositions  stated  in  Instruction  35  as  to 
the  construction  of  the  will  are  correct,  we 
are  nnable  to  say,  from  the  parts  of  the 
record  set  out  in  appellants'  brief,  that  ap- 
pellants were  prejudiced  in  any  of  their  sub- 
stantial rights  by  the  refusal  of  the  court 
to  give  the  same. 

It  is  next  claimed  that  the  court  erred  in 
permitting  two  of  appellees'  medical  witness- 
es to  testify  in  answer  to  hypothetical  ques- 
tions propounded  to  them,  that  the  testa- 
trix was  of  unsound  mind  at  the  time  she 
execnted  the  will  in  controversy.  The  sev- 
enth and  ninth  items  of  the  will  in  controver- 
sy were  read  as  a  part  of  the  hypothetical 
question  propounded  by  appellees  to  their 
medical  expert.  Dr.  Sterne,  and  a  letter 
written  by  Mr.  Ball,  the  i)erson  who  wrote 
the  will,  to  the  testatrix,  was  also  read  as 
a  part  of  tlie  hypothetical  question.  The 
objection  of  appellants  to  the  question  was, 
in  effect,  that  an  expert  witness  Is  not  al- 
lowed to  give  his  opinion  upon  the  constrao 
tion  he  may  give  the  portions  of  the  will 
read  to  him  or  upon  the  letter  written  by  Mr. 
Ball.  It  is  settled  tliat  an  expert  witness 
will  not  be  allowed  to  give  his  opinlcm  "upon 
his  recollection  and  construction  of  the  evi- 
dence in  the  case.    He  must  base  hia  tigifibm. 
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upon  his  own  testimony  or  upon  facts  as- 
somed  to  have  been  proven,  which  facts 
must  be  given  to  hlin  as  the  foundation  up- 
on which  to  base  his  opinion.  Rush  y.  Ma- 
gee,  36  Ind.  69,  73,  75-77,  and  cases  cited; 
Bishop  T.  Splning,  38  Ind.  143;  Guetlg  v. 
State.  66  Ind.  94,  104.  32  Am.  Rep.  99,  and 
cases  cited;  Bums  v.  Barenfleld,  84  Ind.  43, 
47-49;  Elliott  T.  Russell,  92  Ind.  526,  530. 
531;  Craig  v.  Noblesvllle.  etc.,  Co.,  98  Ind. 
109;  Louisville,  etc.,  R.  Co.  v.  Falvey,  104 
Ind.  409,  418-422,  3  N.  E.  389,  4  M.  B.  908, 
and  authorities  dted.  When  an  expert  is 
asked  to  give  his  opinion  upon  a  hypotheti- 
cal question,  the  question  to  him  must  be 
so  framed  as  to  give  no  occasion  to  men- 
tally draw  his  own  conclusion  from  the  whole 
evidence  or  any  part  thereof.  McMechen  v. 
McMechen,  17  W.  Va.  683,  092,  698,  41  Am. 
Rep.  682;  Russ  v.  Wabash,  etc.,  R.  Co.,  112 
Mo.  45,  20  S.  W.  472,  18  L.  B.  A.  823,  825, 
826;  Com.  Title,  .etc.,  Co.  t.  Gray,  150  Pa. 
255,  260,  24  Atl.  640. 

It  was  said  in  Com.  Title,  etc.,  Co.  v. 
Gray,  supra,  page  260,  of  150  Pa.,  page  641  of, 
24  AtL,  "a  belief  respecting  the  sanity  of 
the  testator  founded  on  a  provision  of  the 
will  Is  neither  satisfactory  nor  competent 
evidence.  It  Is  not  the  province  of  an  ex- 
pert witness  to  draw  inferences  of  fact  from 
evidence,  but  simply  to  declare  his  opinion 
upon  a  known  or  hypothetical  state  of  facts." 
Rush  T.  Magee,  36  Ind.  69,  76,  and  cases 
cited. 

This  court  said  In  Louisville,  etc.,  R.  Co. 
V.  Falvey,  supra,  pages  421,  422,  of  104  Ind., 
page  396  of  3  N.  E.:  "To  this  question  there 
is  at  least  one  valid  objection.  This  ob- 
jection Is  that  It  assumes,  as  one  of  the 
facts,  the  opinion  of  another  physician  that 
Miss  Falvey,  the  appellee,  was  not  sufTerlng 
from  a  lesion  of  the  8pln&  It  la  not  proper 
In  asking  hypothetical  questions  to  Incorpor- 
ate In  them  the  opinion  of  other  expert  wit- 
nesses. An  opinion  of  an  expert  witness 
cannot  be  based  upon  opinions  expressed  by 
other  experts.  Facts,  and  not  opinions,  must 
be  assumed  in  the  questions.  If  it  'Were 
otherwise,  opinions  might  be  built  npon  opin- 
ions of  experts,  and  the  substantial  facts 
driven  out  of  the  case.  An  opinion  cannot 
rest.  In  whole  or  In  part  upon  other  opin- 
ions, but  must  rest  upon  fact." 

The  pr(^>er  construction  of  the  seventh  and 
ninth  Items  of  the  will  In  controversy,  read 
to  said  expert  witnesses.  Involved  a  legal 
question,  one  which  was  In  dispute,  and 
about  which  opposing  counsel  dlCTer.  The 
will  and  letter  were  read  In  evidence,  but  It 
was  the  facts  proven  by  the  letter  and  the 
parts  of  the  will  Included  In  said  question 
that  should  have  been  assutaed  as  facts  In 
stating  the  hypothetical  question  to  the  ex- 
pert witness  and  not  the  evidence  of  such 
facts,  as  was  done  In  this  case.  In  answer 
to  said  question  the  expert  witness  drew  bis 
own   Inferences   and   conclusions,  from   said 


items  of  the  will  and  said  letter.  His  opin- 
ion In  answer  to  the  question,  so  far  as  said 
terms  of  the  will  and  letter  were  concerned, 
was  based  upon  his  construction  of  the 
same.  It  Is  evident  under  the  rule  appli- 
cable to  such  questions  and  the  authorities 
cited  that  the  court  erred  in  permitting  the 
medical  expert  to  answer  said  question. 

The  hypothetical  question  propounded  to 
Dr.  Wetherlll,  appellees'  medical  expert,  was 
objectionable  for  like  reasons.' 

Other  objections  are  urged  against  said 
hypothetical  questions,  but,  as  they  were 
objectionable  for  the  reasons  given.  It  Is  not 
necessary   to   consider  them. 

.There  Is  nothing  In  the  answers  of  the 
Jury  to  the  interrogatories  showing  that  the 
errors  of  the  court  in  giving  and  refusing 
to  give  said  instructions  or  the  errors  of  the 
court  on  overruling  the  objections  of  appel- 
lants to  the  hypothetical  questions  were 
harmless. 

Other  questions  are  argued  In  the  briefs, 
but  as  they  may  not  arise  upon  another 
trial  they  are  not  considered. 

It  follows  from  what  we  have  said  that 
the  court  erred  In  overruling  appellants'  mo- 
tion for  a  new  trial.  Judgment  reversed, 
with  Instructions  to  sustain  appellants'  mo- 
tion for  a  new  trial,  and  for  further  pro- 
ceedings not  Inconsistent  with  this  opinion. 

MORRIS,  J.,  dissents. 


(83  Ob.  8t  141) 
STATE  ▼.  PIERSON. 
(Supreme  Court  of  Ohio.     Dec.  20,  1910.) 

(Syllahut  iy  the  Court.) 

Embezzlement  (§  6*)— County  Reoobdebs — 
Embezzlement  of  Public  Monet— Natubb 
or  Fund. 

A  county  recorder  cannot  l>e  indicted,  un- 
der section  6841,  Revised  Statutes,  for  embezzle- 
ment in  converting  to  his  own  use  interest  re- 
ceived by  tiim  on  deposits  of  public  money. 

[BM.  Note. — For  other  cases,  see  Embezzle- 
ment, Cent.  Dig.  f  4;   Dec.  Dig.  |  6.*] 

Exceptions  from  Court  of  Common  Pleas, 
Franklin  County. 

One  Pierson  was  indicted  for  embezzlement 
of  public  money.  From  an  order  sustaining 
a  demurrer  to  the  Indictment,  the  state 
brings  exceptions.    Exceptions  overruled. 

Webber,  McCoy,  King  &  Qame,  for  the 
State.  Hnggins,  Hugglns,  Johnson  &  Hoover, 
for  defendant  In  error. 

SUMMERS,  C.  J.  The  defendant  was  re- 
corder of  Franklin  county  In  the  year  1909, 
and  was  indicted  for  the  embezzlement  of 
$66  received  by  him  as  interest,  and  con- 
verted to  his  own  use,  on  public  money  that 
he  had  deposited  in  bank.  The  court  of  com- 
mon pleas  sustained  a  demurrer  to  the  In- 
dictment, and  the  county  prosecutor  by  bill 


•For  otber  cwei  m«  same  topic  and  Mctlon  NUMBER  In  Dec.  Dls.  *  Am.  Dig.  Key  No.  Serlea  *  Rep'r  Indexes      > 
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of  exceptions  questions  the  correctness  of 
tbe  mllng. 

Section  6841,  ReT.  St,  Is  as  follows:  "^^o- 
ever  being  charged  with  the  collection,  re- 
ceipt, safe-keeping,  transfer  or  disbursement 
of  th^  public  money  or  bequest,  or  any  part 
thereof,  belonging  to  the  state,  or  to  any 
connty,  township,  municipal  corporation, 
board  of  education,  cemetery  association  or 
company  in  this  state,  converts  to  his  own 
use,  or  to  the  tlse  of  any  other  person,  body 
corporate,  association  or  party  whatever.  In 
any  way  whatever,  or  uses  by  way  of  Invest- 
ment in  any  kind  of  security,  stock,  loan, 
property,  land  or  merchandise,  or  in  any 
other  manner  or  form  whatever,  or  loans 
with  or  without  interest  to  any  company, 
corporation,  association  or  Individual,  or,  ex- 
cept as  hereinafter  provided,  deposits  with 
any  company,  corporation  or  Individual  any 
portion  of  the  public  money  or  any  other 
funds,  property,  bonds,  securities,  assets  or 
effects  of  any  kind  received,  controlled  or 
held  by  him  for  safe-keeping  or  in  trust  for 
a  specific  puri)08e,  transfer  or  disbursement, 
or  In  any  other  way  or  manner,  or  for  any 
other  purpose,  shall  be  deemed  guilty  of  em- 
bezzlement of  so  much  of  the  money  or  other 
property  thus  converted,  used.  Invested,  loan- 
ed, deposited  or  paid  out,  and  shall  be  im- 
prisoned in  tbe  penitentiary  not  more  than 
twenty-one  years  nor  less  than  one  year,  and 
ilned  in  double  the  amount  of  money  or  other 
property  embezzled,  which  fine  shall  operate 
as  a  judgment  at  law  on  all  of  the  estate  o 
the  party  sentenced,  and  be  enforced  to  col- 
lection by  execution  or  other  process  for  the 
use  only  of  the  owner  of  the  property  or  ef- 
fects so  embezzled,  and  such  fine  shall  only 
be  released  or  entered  as  satisfied  by  the 
party  in  interest  as  aforesaid.  Provided, 
however,  nothing  in  this  act  shall  be  so  con- 
strued as  to  make  It  unlawful  for  the  treas- 
urer of  any  township,  municipal  corporation, 
board  of  education  or  cemetery  association, 
to  deposit  any  portion  of  such  public  money 
with  any  person,  firm,  company  or  corpora- 
tion organized  and  doing  a  banking  business 
under  the  banking  laws  of  the  state  of  Ohio, 
or  the  banking  laws  of  the  United  States. 
Provided,  further,  the  deposit  of  any  such 
funds  in  any  such  bank  shall  in  no  wise  re- 
lease any  such  treasurer  from  liability  for 
any  loss  which  may  occur  thereby." 

It  is  conceded  that  by  section  1296-11, 
Rev.  St,  the  money  deposited  was  public 
money,  and  the  court  of  common  pleas  ruled, 
under  the  statutory  provision  in  that  section 
as  to  what  fees,  costs,  etc.,  shall  be  held  as 
public  moneys  belonging  to  tbe  county,  that 
interest  on  such  funds  la  not  public  money 
within  the  meaning  of  section  6811. 


In  Bbhelby  t.  Cincinnati  Board  of  Educa- 
tion, 66  Ohio  St  71,  63  N.  E.  586,  it  is  held 
thal^  'TThe  treasurer  of  a  school  district  who, 
under  favor  of  the  proviso  of  section  6811, 
Rev.  St,  deposits  its  fonds  in  a  bank  which 
allows  Interest  on  the  average  balance  of 
the  deposit  is  required  to  account  to  the 
school  district  for  such  interest"  and  hence 
it  is  contended  that  interest  is  embraced 
within  the  words  "public  money"  as  used  in 
section  6S41.  That  was  a  civil  action  to  re- 
cover the  interest,  and  it  was  held  that  the 
interest  might  be  recovered  on  the  ground 
that  the  treasurer  did  not  own  the  money  on 
deposit ;  that  It  belonged  to  the  public ;  that 
he  was  merely  the  custodian  of  the  money, 
and  that  the  increment  follows  the  principal. 
It  does  not  necessarily  follow,  however,  from 
the  fact  that  Interest  may  be  recovered  in  a 
dvil  action,  that  it  is  public  money  within 
the  meaning  of  those  words  as  used  in'  a 
statute  making  it  a  crime  to  embezzle  public 
money. 

The  Indictment  seems  to  have  been  drawn 
upon  the  assumption  that  it  was  the  duty  of 
the  officer  to  deposit  the  public  money  at  In- 
terest in  bank,  and  to  pay  the  principal  and 
Interest  into  the  county  treasury  quarterly, 
for  it  Is  expressly  so  charged  in  the  Indict- 
ment But  attention  to  the  statute  discloses 
that  it  is  made  embezzlement  for  tbe  of&cer 
to  loan  the  public  money  with  or  without  in- 
terest or  to  deposit  it  However,  it  Is  con- 
tended that  this  charge  in  the  indictment 
may  be  disregarded  for  the  indictment  still 
charges  that  the  defendant  received  the  in- 
terest and  converted  it  to  his  own  use.  It  is 
true  that  it  is  so  charged,  and  it  may  be  that 
the  charge  in  the  indictment  that  it  was  the 
duty  of  the  officer  to  make  the  deposit  may 
be  disregarded,  and  it  is  perhaps  immaterial 
whether  that  was  the  reason  that  the  officer 
was  indicted  for  converting  the  interest  and 
not  for  depositing  the  money  In  bank. 

We  do  not  think  that  Interest  is  within  the 
purview  of  the  statute,  for  In  the  contempla- 
tion of  the  law-makers  there  never  would  be 
any  interest  There  could  be  none  unless  an 
officer  was  guilty  of  an  act  made  embezzle- 
ment by  the  statute,  and' so  there  could  be 
no  necessity  for  making  the  conversion  of 
interest  embezzlement  The  purpose  of  the 
original  legislation  la  set  out  in  State  of 
Ohio  V.  Newton,  26  Ohio  St  265.  Briefly,  it 
was  to  safeguard,  the  public  money  by  keep- 
ing It  in  the  custody  of  the  public  officer  and 
not  to  secure  for  the  public  any  profit  or  in- 
terest he  might  receive  from  the  use  of  it 

Exceptions  overruled. 

CREW,  SPEAR,  DAVIS,  SHAUCE,  and 
PRICE^  JJ.,  concur. 
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SOHEU  T.  STATE. 
(Supreme  Coart  of  OUa     Dee,  20,  1910.) 

(8i/nabu$  hy  the  Court.) 

i.  Intoxicatino  Liquobs  (8  40*)— Local  Op- 
HOR— Illsoax  Balk— Constbuction  of 
Statotk. 

From  and  after  80  days  from  the  time  i 
majority  of  tbe  electors  of  a  county  bare  legal- 
ly voted  in  favor  of  prohibiting  the  sale  of  in- 
toxicating liqnors  as  a  beverage  within  the  lim- 
its of  Budi  county,  as  is  anthorized  by  the  pro- 
visions of  "An  act  further  to  provide  against 
the  evils  resulting  from  the  traffic  in  intoxicat- 
ing liqnors  by  providing  for  local  option  in 
counties,"  passed  March  6,  1008  (99  O.  L.,  85), 
it  is  unlawful  for  any  person,  personally,  or 
by  agent,  in  said  coun^,  to  sell,  furnish,  or 
give  away  intoxicating  liquors  to  be  used  as  a 
beverage,  except  as  permitted  by  section  8  of 
said  act;  and  the  prohibition  under  said  act 
extends  to  and  inclades  the  sale,  furnishing  or 
giving  away  of  Intoxicating  liquors  in  the  coun- 
tj  at  the  manufactory  by  the  manufacturer,  or 
by  his  agent,  to  be  used  as  a  beverage,  although 
the  sale  he  "in  quantities  of  one  gallon  or  more 
at  any  one  time." 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  i  40.*] 

2.  iNTOXIOATinO  LlQUOBB  ({  40*)— iLLcaAi. 
SAI.B — CONSTKTTCnoN.  0»  STATUTE. 

In  constming  the  provisions  of '  said  act, 
the  court  is  not  authorized  to  interpolate,  as  a 
part  thereof  to  afFect  the  meaning  and  appli- 
cation of  said  act,  the  exceptions  contained  in 
section  4364—16,  Revised  Statutes  (Bates'), 
known  otherwise  as  section  8,  of  the  Oow-Aikin 
tax  law. 

[M.  Note.— For  other  cases,  see  Intoxicating 
Uquoia,  Dec.  Dig.  |  40.*] 

Error  to  Circuit  Court,  Tuscarawas  County. 

Walter  H.  Scheu  ■waa  convicted  of  unlaw- 
fully furnishing  and  giving  away  Intoxi- 
cants, and  be  brings  error.    Affirmed. 

At  the  January  term  of  the  court  of  com- 
mon pleas  of  Tuscarawas  county,  for  the 
year  1909,  the  grand  of  the  county  presented 
to  the  court  an  Indictment  against  plaintilF  in 
error,  charging  bim  with  having  sold  to 
George  Kuemerly  intoxicating  liqnors,  to 
wit,  beer,  to  be  used  as  a  beverage.  The 
sale  is  alleged  to  tiave  been  made  In  said 
Tuscarawas  county  on  the  240i  day  of  De- 
cember, A.  D.  1908,  whicli  sale  was  tben 
and  there  prohibited  and  unlawful.  In  a 
second  count  the  same  person  was  charged 
with  having  unlawfully  furnished  and  given 
to  said  Kuemerly  Intoxicating  liquors,  to 
wit,  beer,  on  said  24th  day  of  December,  1008, 
in  the  said  county;  the  said  furnishing  and 
giving  not  being  done  and  made  In  the  pri- 
vate dwelling  of  the  said  Walter  Scheu. 
The  court  overruled  a  demurrer  to  the  in- 
dictment, and  a  plea  of  not  guilty  was  made 
and  entered,  and  In  due  time  the  issue  was 
tried  to  a  jury.  After  the  introduction  of 
the  evidence  Tras  completed,  the  accused  ask- 
ed the  court  to  instruct  the  Jury  as  follows; 
"The  court  instructs  and  charges  the  Jury 
that  If  you  find  from  the  evidence  that  the 
Tuscarawas  Valley  Brewing  Company  is  a 


corporation  Incorporated  under  the  laws  of 
Ohio,  that  said  company  is  the  manufacturer 
of  intoxicating  Ilqaor,  to  wit,  beer,  that  said 
company  manufactures  said  I)eer  at  its  brew- 
ery located  in  Canal  Dover  in  said  county 
of  Tuscarawas,  that  said  county  had  adopted 
local  option  und»  the  Rose  law,  that  said 
defendant,  Walter  H.  Scheu,  was  the  man- 
ager of  said  company,  and  the  agent  of  said 
company  at  the  time  and  place  of  said  sale 
as  testified  to  by  said  Kuemerly,  and  that' 
said  manufacturer,  said  company,  by  said 
Walter  H.  Scheu,  Its  agent,  sold  intoxicating 
liqaors,  to  wit,  beer,  to  said  George  Kuemer- 
ly at  the  said  manufactory,  the  brewery  of 
said  company,  and  in  quantity  of  a  gallon 
or  more,  then  I  say  to  you  that  the  said 
defendant,  Walter  H.  Scheu,  would  not  be 
guilty  of  either  of  the  counts  in  said  Indict- 
ment, and  your  verdict  should  be  not  guilty, 
as  he  stands  charged  In  said  indictment" 
Also:  "Under  the  laws  of  Ohio,  the  mana« 
facturer  of  beer  would  have  the  legal  right 
to  sell  t>eer  to  the  said  George  Kuemerly  la 
quantities  of  not  less  than,  one  gallon  at  the 
manufactory,  and  if  you  find  from  the  evi- 
dence that  the  beer  alleged  to  have  been  sold 
to  the  said  George  Kuemerly  was  beer  owned 
and  manufactured  by  the  Tuscarawas  Val- 
ley Brewing  Company,  and  was  sold  to  him 
by  the  said  brewing  company  through  the 
said  defendant  as  its  agent,  in  quantities  of 
not  less  than  one  gallon,  at  the  manufactory, 
then  your  verdict  should  be  not  guilty,  as 
tbe  defendant  Walter,  H.  Scheu,  stands  charg- 
ed in  said  Indictment"  The  court  refused 
to  give  either  of  the  said  charges,  to  whldi 
Scheu  expected.  He  also  asked  the  court 
to  charge  that  the  county  local  option  law, 
known  as  the  Rose  law.  Is  unconstltational 
and  void.  This  was  also  refused.  The  de- 
fendant was  found  guilty  by  the  Jury.  A 
motion  for  new  trial  was  overruled,  and 
the  accused  was  sentenced  to  pay  a  fine  of 
$200  and  costs  of  prosecution.  On  leave 
granted  for  that  purpose,  a  petition  in  error 
was  filed  in  tbe  circuit  court  to  review  the 
Judgment  of  the  common  pleas.  The  cir- 
cuit court  affirmed  the  Judgment  and  error 
is  prosecuted  here  to  reverse  both  courts. 
Other  facts  are  stated  In  the  opinion. 

3.  F.  Greene,  J.  D.  T.  Bold,  and  A.  D.  Mets, 
for  plaintiff  in  error.  D.  R.  WUkin,  Proa 
Atty.,  for  the  State. 

PRICB,  3.  (after  stating  the  facts  as 
above).  We  are  not  troubled  in  this  case 
with  any  controversy  or  doubt  about  the 
facta  They  are  few  and  very  clear;  the 
defendant  himself  having  taken  the  wltnem 
stand  apparently  to  remove  all  question  as 
to  his  attitude  In  reference  to  the  sale  of 
tbe  beer  at  the  time  and  place  mentioned 
in  the  indictment  He  was  tbe  manager  of 
the  Tuscarawas  Valley  Brewing  Company, 
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located  In  Canal  Dover,  and,  -while  he  did 
not  personally  make  the  sale  to  Kuemerly, 
It  was  made  by  one  Murphy,  on  the  premises 
and  under  defendant's  authority,  who  by  his 
own  testimony  assumed  all  responsibility  for 
making  the  sale  as  it  was  made.  The  trans- 
action occurred  several  months  after  the  elec- 
tors of  the  county,  at  an  election  held  under 
the  county  local  option  law,  by  a  consider- 
able majority  had  voted  in  favor  of  pro- 
hibiting the  sale  of  intoxicating  liquors  with- 
in the  county.  The  purchaser  at  the  sale 
referred  to  says  that  he  bought  at  the  brew- 
ery a  case,  consisting  of  two  dozen  pint  bot- 
tles of  beer — bought  it  to  drink  and  took  it 
home  and  drank  it  He  paid  for  it,  and 
this  beer  was  made  at  this  brewery.  The 
contents  of  the  bottles  aggregated  more  than 
one  gallon.  The  defendant,  now  plaintlfT  in 
error,  testified  that  sales  were  made  at  the 
brewery  after  .the  said  election  Just  the  same 
as  before,  and  he  and  his  superiors  claimed 
then,  and  Insist  now,  that  they  had  a  legal 
right  to  continue  to  make  such  sales  regard- 
less of  the  results  of  the  vote  of  the  people. 
If  they  were  violating  the  law,  they  did  it 
defiantly,  and  with  a  view,  as  counsel  say, 
of  having  a  test  made  of  the  law  and  their 
rights  and  liabilities  un'der  it  This  purpose 
is  boldly  announced  in  the  brief,  and  that  it 
might  not  fall  on  account  of  any  defect  in 
the  indictment,  or  lack  of  proof  to  sustain 
some  allegation,  aside  from  that  of  the  sale 
as  charged,  counsel  for  plalntlfT  in  error  en- 
tered into  written  stipulation  with  the  state, 
which  appears  of  record,  attempting  to  waive 
formal  defects  in  the  Indictment  and  any 
lack  of  proof  to  sustain  certain  allegations 
therein.  This  way  ot  curing  defects,  if  any. 
Is  entitled  to  take  rank  as  a  new  discovery 
In  criminal  practice ;  hat  counsel  for  plaintiff 
in  error,  In  all  after  stages  of  the  case, 
seems  to  have  abided  by  the  stipulation,  ap- 
parently through  the  pressing  desire  of  his 
client  to  have  a  test  case  made  on  the  facts 
and  the  law  applicable  to  such  facts.  The 
courts  below  have  agreed  upon  the  judg- 
ment in  the  test  case,  and  it  now  waits 
our  opinion. 

In  the  character  of  the  instructions  which 
defendant  desired  given  to  the  Jury,  the 
question  of  the  case  is  evident:  bnt,  lest  we 
might  not  comprehend  It,  counsd  mould  it 
In  the  brief  as  follows:  "Can  there  be  a 
conviction  of  the  manufacturer,  whether  he 
be  a  person  or  corporation,  under  the  county 
local  option  law,  where  the  mannfacturer, 
who  Is  a  manufacturer  of  beer  from  the  raw 
material,  sells  It  at  the  manufactory  in  quan- 
tities of  a  gallon  or  more?" 

We  proceed  to  answer,  and  note  that  In 
various  forms  of  positive  assertion  we  are 
urged  to  believe  that,  notwithstanding  Tus- 
carawas county  was  voted  "dry"  (as  the 
term  goes)  -  under  the  provisions  of  a  law 
that  is  plain  and  free  of  ambiguity,  the  man- 
ufacturer of  beer  In  such  county  can  legally 
kH  it  at  the  place  of  making,  to  be  used  as 


a  beverage.  If  the  quantity  sold  is  one  gallon 
or  more.  Saloons  and  other  places  where 
beer  is  retailed  In  any  quantity  whatsoever 
must  close;  but  the  manufacturer  may,  like 
the  brook  "go  on  forever,"  if  he  does  not 
condescend  to  sell  In  quantities  less  than 
one  gallon.  The  fountainhead  may  flow  In 
gallon  or  larger  measures,  and  the  thirsty 
may  flock  thither  and  buy,  drink,  and  take 
away  for  beverage  purposes,  so  they  buy  In 
gallon  or  larger  quantities,  thus  giving  the 
manufacturer  a  monopoly  of  the  business, 
and  that,  too,  free  of  the  tax  which  the 
state  imposes  on  the  saloon  or  otba  re- 
tailer. The  manufacturer — the  brewer  in 
this  case — ^becomes  a  person  of  most  exalted 
privilege. 

At  page  17  of  brief  for  plaintiff  in  error, 
counsel  exclaim:  "In  the  case  at  bar,  the 
Tuscarawas  Valley  Brewing  Company  sold 
the  liquor  in  a  quantity  of  a  gallon  or  more 
to  Kuemerly,  as  it  had  a  perfect  right  to 
do.  The  company  was  not  amenable  to  the 
payment  of  the  Dow  tax,  nor  to  the  operk- 
tlon  of  any  of  the  provisions  of  the  Rose 
law  upon  which  this  indictment  is  predi- 
cated." True,  the  sale  under  review  was  of 
two  dozen  pint  bottles  of  beer,  and  these 
pints  must  be  added  in  order  to  get  within 
the  gallon  standard;  but  we  apprehend  the 
sale  was  not  made  with  the  expectation 
that  the  purchaser  would  gulp  all  down  at 
once,  but  rather  use  the  bottles  singly,  'at 
least  one  at  a  time,  for  beverage  purposes. 
Can  counsel's  view  of  this  law  be  sound? 

Let  us  see:  The  act  is  entitled:  "An  act 
further  to  provide  against  the  evils  resulting 
from  the  traffic  in  Intoxicating  liquors  by 
providing  for  local  option  in  counties."  It 
was  passed  March  5,  1908,  and  took  effect 
September  1,  1908  (99  Ohio  Laws,  p.  35).  The 
first  section  provides  that  35  per  cent,  of 
the  qualified  electors  of  the  county  may  peti- 
tion the  commissioners  or  any  common  pleas 
Judge  of  the  county  for  the  privilege  to  de- 
termine by  ballot  ".whether  the  sale  of  Intox- 
icating liquors  as  a  beverage  shall  be  prohib- 
ited within  the  limits  of  such  county,"  etc. 
Acting  on  such  petition,  a  special  election  Is 
to  be  ordered,  and  notice  thereof  given, 
which  shall  be  conducted  in  all  respects  as 
are  elections  for  county  oflBcers.  The  result 
of  the  election  shall  be  forthwith  "entered 
upon  the  record  of  the  proceedings  of  the 
commissioners,  and  with  the  clerk  of  the 
common  pleas  court,"  and  In  all  trials  for 
violation  of  this  act  the  original  entry  of 
the  record,  or  a  copy  thereof  certified  by  the 
clerk  of  the  county  common  pleas  court  or 
any  commissioner,  provided  that  said  record 
shows  that  a  majority  of  the  votes  cast  at 
said  election  was  against  the  sale  of  intoxi- 
cating liquors  as  a  beverage,  "shall  be  prima 
facie  evidence  that  the  selling,  furnishing  or 
giving  away  of  intoxicating  liquors  as  a 
beverage,  or  the  keeping  of  a  place  where 
such  liquors  are  sold,  kept  for  sale,  given 
away  or  f umished.^lf  .such^  ^^n^^^^^- 
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lug  OP  giving  away  or  keeping  of  such  place 
occurred  after  thirty  days  from  the  day  of 
holding  the  election,  was  then  and  there  pro- 
hibited and  unla-nrful." 

Section  2  provides  for  the  form  and  con- 
tents of  the  ballot  to  be  voted,  and  then  pro- 
vides that,  "If  a  majority  of  the  votes  cast 
at  such  election  shall  be  In  favor  of  prohibit- 
ing the  sale  of  Intoxicating  liquors  as  a 
beverage,  then  from  and  after  thirty  days 
from  the  date  of  holding  said  election,  It 
shall  be  unlawful  for  any  person  personally, 
or  by  agent,  within  the  limits  of  such  county 
to  sell,  furnish  or  give  away  Intoxicating 
liquors  to  be  used  as  a  beverage,  or  to  keep 
a  place  where  such  liquors  are  kept  for  sale, 
given  away  or  furnished  for  beverage  pur- 
poses, and  whoever  from  and  after  the  thirty 
days  aforesaid  violates  any  of  -the  provi- 
sions of  this  act  or  in  any  manner  directly 
or  indirectly,  sells,  furnishes,  or  gives  away 
or  otherwise  deals  in  any  Intoxicating  liquors 
as  a  beverage,  or  keeps  or  uses  a  place, 
structure  or  vehicle  either  permanent  or 
transient  for  such  selling,  fumlsblng  or  giv- 
ing away,  or  in  which  or  from  which  intoxi- 
cating liquors  are  sold,  given  away  or  fur- 
nished, or  otherwise  deal  In  as  aforesaid, 
shall  be  guilty  of  a  misdemeanor,  and  shall 
on  conviction  thereof  be  fined,"  etc. 

We  see  no  exception  of  the  brewer  or  man- 
ufacturer, and  no  privilege  defined  if  sold, 
furnished,  or  given  away  in  quantities  of 
one  gallon  or  more.  There  is  no  intimation 
of  such  exemption  in  favor  of  any  one. 

Section  3  defines  the  meaning  of  the  phrase 
"intoxicating  liquor"  as  "any  distilled,  malt, 
vinous  or  any  intoxicating  liquors  whatever." 
The  only  limitation  placed  on  the  operation 
of  the  statute  Is  found  In  the  section  where 
it  is  said:  "But  nothing  in  this  act  shall  be 
construed  to  prevent  the  selling  of  Intoxi- 
cating liquors  at  retail  by  a  regular  druggist 
for. exclusively  known  medicinal,  pharmaceu- 
tical, scientific,  mechanical  or  sacramental 
purposes;  and  when  sold  for  medicinal  pur- 
poses, it  shall  be  sold  only  in  good  faith 
upon  a  written  prescription,  signed  and  dat- 
ed in  good  faith  by  a  reputable  physician  In 
active  practice  and  the  prescription  used  but 
once.  The  words  'giving  away,'  where  they 
occur  in  this  act,  shall  not  apply  to  the  giv- 
ing away  of  intoxicating  liquors  by  a  person 
in  bis  private  dwelling  unless  such  private 
dwelling  is  a  place  of  public  resort"  The 
Legislature  has  carefully  hedged  about  the 
exception  or  exemption  from  the  operation 
of  tills  statute. 

The  other  sections  concern  matters  of  pro- 
cedure— what  shall  constitute  35  per  coit 
of  the  electors  of  the  county;  the  character 
of  record  to  be  made  of  the  results  of  the 
election;  disposition  of  fines,  etc.  The  biU 
as  enacted  is  complete  within  itself,  not  de- 
pending or  conditional  upon  any  other  stat- 
ute for  construction  or  operation,  and,  on  the 
conceded  fact  in  this  case  that  the  beer  was 
sold  and  purchased  to  be  used  as  beverage. 


we  are  unable  to  see  in  this  statute  any 
place  of  refuge  for  the  defendant 

However,  it  Is  argued  by  counsel  that  It 
should  be  construed  with  reference  to  the 
provisions  of  the  township  and  municipal 
local  option  statutes,  but  more  especially  to 
section  8  of  an  act  jMissed  March  21,  1887 
(84  Ohio  Laws,  p.  224),  recently  section  4364r— 
16,  Rev.  St  This  section  Is  part  of  the  so- 
called  Dow  law,  assessing  a  tax  on  the  busi- 
ness of  trafficking  In  Intoxicating  liquors, 
and,  for  the  purpose  of  applying  the  argu- 
ment, we  quote  the  section:  "The  phrase 
'trafficking  in  intoxicating  liquors,'  as  used 
in  this  act,  means  the  buying  or  procuring 
and  selling  of  intoxicating  liquors  otherwise 
than  upon  prescription  issued  in  good  faith 
by  reputable  physicians  in  active  practice, 
or  for  exclusively  known  medicinal,  pharma- 
ceutical or  sacramental  purposes,  but  such 
phrase  does  not  Include  the  manufacture  of 
Intoxicating  liquors  from  the  raw  material, 
and  the  sale  thereof  at  the  manufactory,  by 
the  manufacturer  of  the  same  in  quantities 
of  one  gallon  or  more  at  any  one  time." 
This  section  was  amended  as  to  the  amount 
of  the  tax  by  the  so-called  Aikin  law  in  88 
Ohio  Laws,  p.  99,  or  section  4364—9,  Kev.  St 
(Bates'). 

Counsel  for  plaintiff  in  error  also  refw 
to  the  provisions  of  the  local  option  laws  In 
townships,  being  section  4364 — 24  et  seq.; 
and  the  municipal  local  option  law,  being 
section  4364 — 20a;  and  the  so-called  Bran- 
nock  residence  district  local  option  law,  be- 
ing section  4364 — 30a.  And  we  are  asked  to 
throw  the  county  local  option  law  into  hotch- 
potch with  the  others  and  consider  them  as 
one  scheme  of  legislation,  construing  the 
county  option  law  with  liberal  consideration 
of  the  other  enactments.  It  is  then  added 
that  as  all  these  are  a  part  of  chapter  7, 
Rev.  St.,  such  mode  of  constructlOQ  is  nec- 
essary. 

At  this  point,  it  must  be  observed  tibat 
since  the  revision  of  1880,  until  recently,  we 
have  had  no  legislative  revision  of  our  stat- 
utes, and  the  order  in  which  the  statutes 
were  placed,  after  enactment  was  determin- 
ed by  the  compiler  or  publisher  of  what 
we  have  been  prone  to  call  the  Revised  Stat- 
utes. Hence  the  Legislature  had  made  no 
attempt  to  weld  or  merge  them.  Who  has 
the  right  or  authority  to  say  that  the  county 
local  option  law  is  but  a  part  only  of  the 
former  legislation  <»i  the  liquor  traffic?  It 
in  no  word  or  phrase  refers  to  prior  enact- 
ments for  local  option  in  townships  or  mu- 
nicipalities, nor  to  the  statutes  taxing  the 
traffic,  and  it  should  not  be  thus  uncere- 
moniously consigned  to  the  fellowsMp  of 
other  independent  prior  statutes.  The  com- 
piler had  not  performed  this  service  as  to 
the  act  under  consideration,  when  the  pres- 
ent controversy  started  in-  the  courts.  How- 
ever, we  may  be  benefited  by  a  cursory  no- 
tice of  these  prior  local  option  statutes.  The 
exception  in  the  township  local  option  law 
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1b  In  favor  of  one  who  manufactures  and  sells 
elder,  or  wine  manufactured  from  the  pure 
Juice  of  the  grape  cultivated  In  this  state, 
and  In  favor  of  a  legally  registered  drug- 
gist who  sells  or  furnishes  pure  wines  or 
liquors  for  exclusively  known  medicinal,  art, 
scientiflc,  mechanical,  or  sacramental  pnr^ 
poses;  but  the  exception  Is  not  to  be  con- 
strued to  authorize  the  keeping  of  a  place 
where  wine,  elder,  or  other  Intoxicating  llq-. 
uors  are  sold,  kept  for  sale,  furnished,  or 
given  away  as  a  beverage. 

The  law  for  local  option  by  municipalities 
has  a  different  and  broader  exception  as 
found  In  section  4364— 20b,  Rev.  St  There 
it  Is  In  favor  of  a  manufacturer  of  Intoxicat- 
ing liquors  from  the  raw  material,  "to  sell, 
deliver  and  furnish  his  product  In  whole- 
sale quantities  to  bona  flde  retail  dealers 
trafflcking  tn  intoxicating  liquors,  or  In  whole- 
sale quantities  to  any  party  or  parties  resid- 
ing outside  the  limits  of  said  municipality." 
The  next  section  defines  the  rights  of  a  reg- 
ular druggist  to  sell  for  certain  purposes  on 
prescription  by  a  regular  physician.  A  per- 
son may  give  away  such  liquors  In  his  pri- 
vate dwelling.  If  the  same  Is  not  a  place 
of  public  resort  The  so-called  Brannock 
law  contains  exceptions  of  a  similar  nature. 

If  the  law  Involved  here  is  to  be  construed 
with  reference  to  the  prior  local  option  law, 
which  one  shall  be  chosen  as  the  standard 
of  comparison?  And  why  should  we  single 
out  section  8  quoted  above  from  the  Dow- 
Alkln  law  and  measure  the  Rose  law  by  the 
terms  of  that  section?  Where  Is  the  authori- 
ty to  Import  section  8,  supra,  bodily  into  the 
county  local  option  law?  When  the  latter 
was  enacted,  the  Legislature  Is  presumed  to 
have  known  of  the  pre-existing  laws  referred 
to  by  counsel  and  already  cited  herein,  and 
if  any  of  the  exceptions  or  exemptions  con- 
tained In  the  former  acts  were  in  legis- 
lative contemplation  to  be  reflected  in,  or 
affect  the  provisions  of,  the  new  law,  why 
were  they  not  embraced  in  it  by  appropriate 
language,  or  intelligent  reference?  Both  are 
absent  and  we  must  observe  the  rule  that 
an  exception  to  the  provisions  of  a  statute 
not  suggested  by  any  of  Its  terms  should 
not  be  Introduced  by  construction  from  con- 
siderations of  mere  convenience.  See  Morris 
Coal  Co.  V.  Donley,  73  Ohio  St  298,  76  N. 
E.  945.  Another  rule  is  that  consistency  of 
Interpretation  of  a  statute  Is  of  first  impor- 
tance and  requires  the  assumption  that  the 
Legislature  knew  and  took  into  consideration 
existing  legislation.  Charles  v.  Fawley,  71 
Ohio  St  50-53,  72  N.  E.  294.  And  Including 
none  of  the  provisions  of  the  prior  acts, 
conclusively  suggests  that  they  were  inten- 
tionally excluded. 

The  principle  is  akin  to  the  declaration 
of  this  court  in  Slingluff  ▼.  Weaver,  66  Ohio 
St  621,  64  N.  B.  574.  The  first  proposition 
of  the  syUabas  gives  the  latitude  of  inter- 
pretation. In  the  second  It  Is  said:  "But 
the  int^t  of  the  lawmakers  is  to  be  sought 
first  of  all  In  the  language  employed,  and  if 


the  words  be  free  from  ambiguity  and  doubt, 
and  express  plainly,  clearly,  and  distinctly 
the  sense  of  the  lawmaking  body,  there  Is 
no  occasion  to  resort  to  other  means  of  In- 
terpretation. The  question  is  not  what  did 
the  General  Assembly  Intend  to  enact,  bat 
what  is  the  meaning  of  that  which  It  did 
enact?  That  body  should  be  held  to  mean 
what  it  has  plainly  expressed,  and  hence  no 
room  Is  left  for  construction." 

The  plaintiff  In  error  appeals  to  Senior 
V.  Eatterman,  44  Ojilo  St.  661,  11  N.  E.  321, 
and  State  v.  Rouch,  47  Ohio  St  478,  25  N. 
E.  59,  for  vindication  of  his  contention; 
but  we  think  neither  case  can  be  so  applied. 
The  question  In  Senior  v.  Ratterman,  as  stat- 
ed by  the  court  on  page  670  of  44  Ohio  St,  11 
N.  K  323,  was:  "Whether  wholesale  dealers 
id  Intoxicating  liquors  are  subject  to  the 
tax  Imposed  'upon  the  business  of  traffick- 
ing in  spirituous,  vinous,  malt  or  any  intox- 
icating liquors'  by  the  act  of  the  General 
Assembly  passed  May  14, 1886  [83  Ohio  Laws, 
p.  157],  entitled  'An  act  to  provide  against 
the  evils  resulting  from  the  traffic  In  intox- 
icating liquors.' "  The  court  then  quotes 
section  8  of  the  act  (Dow  law),  and  discusses 
former  legislation  and  decisions  of  the  court 
pertaining  to  the  same;  but  the  principle 
held  by  this  court  Is  in  the  second  section 
of  the  syllabus,  and  which  Is  the  law  declared, 
to  wit:  "Wholesale  dealers  In  intoxicating 
liquors,  who  are  not  manufacturers,  are  with- 
in the  terms  of  the  act  of  the  General  As- 
sembly passed  May  14,  1886  [83  Ohio  Laws, 
p.  157],  entitled  'An  act  to  provide  against 
the  evils  resulting  from  the  traffic  in  intox- 
icating liquors,'  and  are  liable  to  the  tax 
therein  imposed." 

So  the  point  Involved  and  decided  was 
that  wholesale  dealers  In  Intoxicating  liq- 
uors, who  were  not  manufacturers,  were 
taxable  under  that  law.  It  was  also  decided 
that  the  law  was  valid.  There  is  much  in 
the  opinion  of  the  court  which  might  be  read 
with  profit  In  connection  with  this  case,  but 
all  of  it  appears  In  the  report  itself.  We  find 
nothing  there  Inconsistent  with  the  views 
expressed  here.  In  fact,  what  appears  on 
pages  672  and  678  of  44  Ohio  St,  U  N.  E. 
321,  sustains  the  position  taken  in  this  case. 

The  controversy  In  State  v.  Ronch,  supra, 
related  to  obtaining  a  refunding  of  a  por- 
tion of  the  tax  paid  where  the  dealer  ceas- 
ed business  before  the  period  paid  for.  This 
Is  manifest  in  the  language  found  on  pages 
482,  483,  and  487  of  47  Ohio  St,  25  N.  El  59. 
Section  4  of  the  township  local  option  act 
and  section  11  of  the  Dow  law  were  under 
consideration  as  to  the  right  to  a  refunder, 
etc.,  and  it  is  on  page  487  of  47  Ohio  St, 
25  N.  E.  59,  that  the  court  uses  the  language 
quoted  In  the  brief,  to  wit:  "The  same  mean- 
ing applies  to  section  4  of  the  tovrashlp  lo- 
cal option  act  The  provision  la  similar  as 
to  a  return  of  a  ratable  portion  «f  the  tax 
paid  to  that  of  section  11  of  the  Dow  law. 
The  two  acts  are  in  pari  materia.  Their 
titles  and  tbelr  subject-matter  show  that 
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they  relate  to  the  flame  sabject  One  splr- 
it  and  policy  pervade  both  statatee,  and  the 
two  are  Intended  to  be  consistent  and  har- 
monious. The  retunder  provided  for  Is  In- 
tended to  be  carried  out  by  one  and  the 
same  officer,  and  In  one  and  the  same  way." 

When  we  bear  In  mind  the  ground  of  con- 
test in  State  y.  Rouch,  supra,  we  will,  un- 
derstand how  little  light  It  reflects  on  the 
question  at  bar.  We  know  of  no  rule  or 
decision  that  authorizes  the  court  to  Inter- 
polate Into  a  plain  statute  a  section  from  an 
entirely  difTerent  act. 

Finally,  it  la  asserted  and  argued  that  the 
Rose  law  is  unconstitutional;  that  It  Is 
not  of  uniform  operation  throughout  the 
state,  although  a  law  of  a  general  nature; 
that  it  Is  confiscatory  in  that  it  destroys 
property  or  its  values  without  compensation, 
and  BO  on.  Since  Adler  v.  Wbltbeck,  44 
Ohio  St  539,  9  N.  E.  672,  Anderson  v.  Brew- 
ster, 44  Ohio  St  676,  9  M.  E.  683,  Gordon 
r.  State,  46  Ohio  St.  607,  23  N.  E.  63,  6 
li.  R.  A.  749,  and  numerous  later  cases  re- 
ported without  opinion,  we  have  regarded 
the  constitutionality  of  such  legislation  as 
foreclosed.  These  cases  reported  without 
opinion  were  decided  on  the  authority  of 
the  above  cases  reported  with  opinion,  and 
we  do  not  feel  Justified  in  setting  aside  such 
a  steady  current  of  authority. 

The  enforcement  of  the  county  local  op- 
tion law  may,  and  doubtless  will,  work  loss 
in  property  investments.  It  doubtless  will 
cause  a  decrease  In  the  product  of  the  brew- 
ery in  counties  where  the  law  is  In  force, 
and  therefore  the  sales  of  the  product  and 
thereby  diminish  the  value  of  the  plant  It- 
self. Breweries  in  adjoining  counties  may 
thrive  because  of  the  misfortunes  of  their 
neighbors.  Do  such  results  render  the  law 
Invalid? 

The  saloonkeeper  or  other  retail  dealer 
has  made  the  same  charge,  when  either  town- 
ship or  municipal  local  option  closed  his 
place  of  business.  Some  of  such  places  may 
have  been  equipped  and  furnished  at  great 
expense  and  operated  for  many  years.  Their 
investment  of  money  and  property  differs 
from  that  of  the  brewer  in  degree  only,  and 
yet  the  financial  loss  of  the  keeper  of  the 
saloon,  however  grand  its  trappings,  has 
never  been  snfllcient  to  defeat  the  law. 

Why  should  such  appeal  succeed  now  that 
the  Legislature  has  adopted  the  larger-  unit 
of  the  county  as  the  field  of  Its  operations? 

Whether  the  law  In  question  expresses  the 
best  public  policy  on  the  subject  is  not  a 
question  for  our  determination.  That  per- 
tains to  the  legislative  department  and  not 
to  the  Judiciary. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. .    ' 

Judgment  affirmed. 

SUMMERS,  C.  J.,  and  CREW,  SPEAR, 
and  DAVIS,  JJ.,  concur. 


(207  Uan.  588) 
MINOT  et  aL  v.   STEVENS,  Treasurer  and 
Receiver  General. 

(Supreme,  Judicial  Court  of  Massachusetts. 
Suffolk.    Feb.  13,  1911.) 

CoRSTiTVTioNAi.  Law  (§  283*)— Dttk  Fbooksb 

OF  Law— Taxation. 

St  1900,  c.  527,  I  8,  providing  that  where 
property  subject  to  a  power  of  appointment 
passes  into  new  hands,  either  throngu  the  do- 
nee's ezendse  or  failure  to  exercise  the  power, 
it  shall  be  sabject  to  taxation  in  the  same  man- 
ner as  if  it  had  belonged  to  the  donee  and  had 
been  bequeathed  or  devised  by  him,  is  not  un- 
constitutional in  taking  without  due  process  of 
law  the  property  of  those  who  take  m  defanit 
of  appointment,  for  the  donee,  while  not  having 
the  title  to  the  property,  has  such  an  unquali- 
fied right  of  disposal  that  those  taking  by  an 
anointment  take  by  succession  and  those  who 
take  in  defanit  of  appointment  have  no  vested 
right  to  the  succession. 

[Ed.  Note.— For  other  cases,  see  Constitntion- 
alLaw,  Cent  Dig.  U  891-9(>B;    Dec.  Dig.  i 

Case  Reserved  from  Supreme  Judicial 
Court  Suffolk  County;  Arthur  P.  Rugs, 
Judge. 

Proceedings  by  Laurence  Mlnot  and  others, 
as  trustees  under  a  deed  of  trust  against 
Elmer  R.  Stevens,  as  Treasurer  and  Receiver 
General,  for  a  determination  of  the  succession 
tax.  From  a  decree  of  the  probate  court 
imposing  the  tax,  the  trustees  appeal.  Case 
reserved  for  the  full  Supreme  Court  De- 
cree affirmed. 

Rackemann  &  Brewster,  for  appellants. 
Dana  Malone,  Atty.  Gen.,  and  Fred  T.  Field, 
Asst  Atty.  Gen.,  for  appellee. 

KNOWLTON,  a  J.  This  case  comes  be- 
fore us  by  reservation  on  an  appeal  from 
a  decree  of  the  probate  court  instructing  the 
trustees  that  a  succession  tax  is  due  upon 
certain  property,  referred  to  In  a  deed  ol 
trust  which  conveyed  the  property  to  trustees 
who  were  to  pay  the  Income  of  it  to  Nancy 
Willing  Wharton  for  her  life,  and,  on  her 
death,  to  convey  it  to  such  person  or  persons 
as  she  by  her  will,  or  by  any  Instrument  of 
appointment  In  the  nature  of  a  will,  should 
devise  or  bequeath  it  to,  or  should  order  and 
appoint  to  receive  it;  and,  in  default  of 
such  will  or  instrument  of  appointment,  to 
convey  it  in  fee  to  ber  heirs  at  law.  Mrs. 
Wharton  has  deceased,  leaving  a  wlU  in 
which  she  expressly  disclaimed  any  Intention 
to  exercise  any  power  of  appointment  that 
she  might  have. 

The  respondent  claims  a  succession  tax 
upon  the  property  under  St  1909,  c.  527, 
{  8,  the  first  part  of  which  is  as  follows:  . 
"Whenever  any  person  shall  exercise  a  power 
of  appointment  derived  from  any  disposi- 
tion of  property  made  prior  to  September  1, 
1907,  such  appointment  when  made  shall  be 
deemed  to  be  a  disposition  of  property  by  the 
person  exercising  such  power  taxable  under 
the  provisioDS  of  chapter  563  of  the  Acts  of 


•Fbr  other 
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the  year  1907  and  of  all  acts  in  amendment 
thereof  and  in  addition  thereto,  tn  the  same 
manner  as  though  the  property  to  which  such 
appointment  relates,  belonged  absolutely  to 
the  donee  of  such  power  and  had  been  be- 
queathed or  devised  by  the  donee  by  will. 
And  whenever  any  person  possessing  such  a 
power  of  appointment,  so  derived,  shall  omit 
or  fail  to  exercise  the  same  within  the  time 
provided  therefor,  in  whole  or  In  part,  a  dis- 
position of  property,  taxable  under  the  pro- 
visions of  chapter  563  of  the  Acts  of  the 
year  1907,  and  all  acts  in  amendment  there- 
of and  in  addition  thereto,  shall  be  deemed 
to  take  place  to  the  extent  of  such  omission 
or  failure,  in  the  same  manner  as .  though 
the  persons  or  corporations  thereby  becoming 
entitled  to  the  possession  or  enjoyment  of  the 
property  to  which  such  power  related  had 
succeeded  thereto  by  a  will  of  the  donee 
of  the  power  failing  to  exercise  such  power, 
taking  effect  at  the  time  of  such  omission  or 
failure."  This  statute  was  intended  to  cover 
certain  cases  where  property  passing  into 
the  possession  of  new  owners  was  not  previ- 
ously subject  to  a  tax  upon  the  succession, 
and  other  cases  where,  with  a  possible  con- 
struction of  previous  statutes,  the  property 
might  be  subject  to  a  tax  under  them.  It 
provides  that  the  taxation  shall  be  in  the 
same  manner  as  though  the  property  belong- 
ed absolutely  to  the  donee  of  the  power,  and 
bad  been  bequeathed  or  devised  by  the  donee 
by  will.  In  this  respect  the  provision  Is 
different  from  the  construction  that  was  giv- 
en by  this  court  to  the  previous  statute  in 
its  application  to  the  taxation  of  property 
passing  under  the  execution  of  a  power.  Em- 
mons V.  Shaw,  171  Mass.  410,  50  N.  B.  1033. 
The  statute  must  be  held  to  cover  all  cases 
that  come  within  its  terms,  and  to  supersede 
all  previous  Inconsistent  legislation  applica- 
ble to  such  cases. 

The  facts  of  the  case  before  us  are  strictly 
within  the  language  and  purpose  of  the  stat- 
ute, and  onr  decision  must  be  governed  by 
this  enactment  if  it  can  be  supported  as  con- 
stitutional. 

It  is  contended  that  it  calls  for  a  talcing 
of  property  without  due  process  of  law,  be- 
cause the  persons  who  wonld  take  under  a 
previously  existing  will  or  deed  containing 
a  power  of  appointment  if  the  power  is  not 
exercised,  have  a  vested  right  in  the  prop- 
erty under  the  will  or  deed,  such  that  their 
subsequent  acquisition  of  it,  in  possession 
and  enjoyment,  is  not  a  succession,  and  can- 
not be  taxed  as  such. 

It  generally  has  been  held  that  a .  title 
derived  through  a  power  of  appointment  in  a 
will  or  deed  is  to  be  taken  as  coming  from 
the  donor  of  the  power,  rather  than  from  the 
donee.  But  in  many  particulars  the  donee 
Is  often  more  directly  responsible  for  the 
possession  and  enjoyment  of  the  beneficiary 
than  the  donor.  This  Is  referred  to  in  some 
of  the  cases  from  the  English  reports  that 
are  cited  in  Emmons  t.   Shaw,  171  Mass. 


410-413,'  50  N.  E.  1033.  In  England  It  Is  ex- 
pressly provided  by  statute  that.  In  the  case 
of  a  general  power,  the  person  executing  the 
power  shall  he  deemed  to  be  the  one  from 
whom  the  estate  is  received.  The  reason- 
ableness of  this  doctrine  is  also  shown  In 
the  opinion  In  Chanler  t.  Kelsey,  205  IT.  8. 
466,  27  Sup.  Ct  550,  61  L.  Ed.  882. 

The  condition  of  property  which  Is  subject 
to  a  general  power  of  appointment  contained 
in  a  will  or  deed,  and  which,  in  default  of 
appointment,  is  to  be  given  over  to  persons 
named,  is  peculiar.  The  donee  of  the  i)Ower 
has  no  title  to  it,  but  he  has  an  absolute 
right  to  dispose  of  it  by  the  exercise  of  the 
power.  If  the  power  is  to  dispose  of  it  by 
an  Instrument  in  the  nature  of  a  will  signed 
by  three  witnesses,  as  was  the  fact  in  this 
case,  if  he  exercises  the  power  the  property 
becomes  a  part  of  his  estate  for  administra- 
tion after  bis  death,  and  may  be  used  for 
the  payment  of  his  debts.  His  relation  to 
it  is  very  much  like  that  of  an  owner. 
Qapp  V.  Ingraham,  126  Mass.  200;  Olney  v. 
Balch,  154  Mass.  318,  28  N.  E.  258.  Those 
who  would  take,  in  default  of  an  appoint- 
ment, have  only  an  Interest  which  is  contin- 
gent upon  the  conduct  of  the  donee  of  the 
power,  who  can  make  it  vest  in  them  abso- 
lutely tn  possession,  or  can  defeat  It  al- 
together. He  can  make  It  vest  in  possession 
by  an  appointment  to  the  persons  named  as 
the  takers  In  default  of  appointment,  in 
which  case  it  will  be  theirs,  subject  only  to  a 
possible  use  for  the  payment  of  his  debts, 
or  he  can  do  it  by  an  omission  to  exercise 
the  power,  or  he  can  dispose  of  it  by  an  ap- 
pointment to  others,  thus  terminating  the 
contingent  interest  and  leaving  the  contin- 
gent remaindermen  nothing.  After  a  will  or 
deed  containing  such  a  power  has  taken  ef- 
fect and  before  the  donee  of  the  power  has 
acted  under  it,  have  all  rights  of  succession 
In  possession  and  enjoyment  so  vested  that 
there  is  no  possibility  of  a  succession  that 
will  come  Into  existence  later,  when  the  final 
disposition  of  the  property  Is  determined  by 
an  exercise  of  the  power  or  by  a  fallnre  to 
exercise  it?  It  is  held,  and  so  far  as  we 
know  without  dissent,  that,  through  the  exer- 
cise of  the  i>ower,  a  right  of  succession  to 
property  may  come  into  existence  after- 
wards, which  properly  may  be  a  subject  for 
the  imposition  of  a  tax.  Emmons  v.  Shaw, 
171  Mass.  410,  50  N.  B.  1033;  Crocker  v. 
Shaw,  174  Mass.  266,  54  N.  E.  649;  In  re 
Dows'  Estate,  167  N.  Y.  227,  60  N.  E.  439, 
52  L.  R.-A.  433,  88  Am.  St.  Rep.  508;  In  re 
Cooksey's  Estate,  182  N.  X.  92,  74  N.  E.  880: 
Chanler  v.  Kelsey,  205  U.  S.  466,  27  Sup. 
Ct  550,  51  h.  Ed.  882.  The  tax  is  Imposed 
as  of  the  tiqie  when  the  succession  in  pos- 
session and  enjoyment  occurs  through  the 
happening  of  the  event  that  determines  it 

The  cases  above  cited,  from  the  New  York 
Court  of  Appeals  and  the  Supreme  Court 
of  the  United  States,  show  that  the  succes- 
sion is  not  so  vested,  in  those  who  will  take 
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If  the  power  la  not  ezerdaed,  that  It  may 
not  go  to  the  appointee  through  the  exercise 
of  the  power  of  appointment.  Until  the  time 
comes  for  the  final  determination,  It  Is  not 
established  as  belonging  to  any  one.  Then 
comes  the  statute  which  we  are  considering, 
and  which  was  considered  In  the  above  dted 
casee  In  New  York  and  In  the  Supreme  CSourt 
of  the  United  States.  It  declares,  In  sub- 
stance, that  the  exercise  of  the  power  shall 
be  considered  as  giving  the  succession  to  the 
appointees,  and  that  the  refusal  or  omission 
to  exercise  the  power  shall  be  considered  as 
giving  the  succession  to  the  persons  who  are 
to  take  in  default  of  the  exercise  of  It  The 
statute  treats  the  result  as  depending  upon 
the  conduct  of  the  donee,  who  may  appoint 
or  refrain  from  appointing.  If  he  appoints, 
the  succession  under  the  statute  is  to  be 
treated  as  determined  by  him,  and  the  right 
thus  acquired  by  the  appointee  is  treated  as 
taxable,  because  received  as  a  benefit  under 
onr  law.  Can  there  be  any  doubt  of  the 
power  of  the  Legislature  so  to  treat  the  com- 
ing of  tbe  appointee  into  the  succession?  It 
seems  not  To  this  extent  the  dted  cases 
seem  to  go. 

It  is  but  a  short  step  further  to  apply  the 
second  part  of  the  statute^  which  refers  to 
coming  into  succession  through  the  conduct 
of  the  donee  in  refusing  or  omitting  to  make 
an  appointment  that  might  carry  tbe  suc- 
cession elsewhere.  While  be  has  the'iMwer 
of  appointment,  be  is  in  control  of  the  sue- 
cession.  He  may  allow  it  to  go  to  the  persons 
named  in  the  will  or  deed,  or  he  may  trans- 
mit it  elsewhere.  By  exercising  the  power  he 
may  even  give  tbe  appointees'  creditors  the 
boiefit  of  it  after  his  death.  "When  property 
is  held  subject  to  such  possibilities  of  dis- 
position. Is  It  usurpation  or  an  unlawful 
Interference  with  vested  rights  for  tbe  Leg- 
islature to  say  that  the  succession'  In  posses- 
sion and  enjoyment  is  not  yet  determined, 
that  it  belongs  to  no  one  until  it  Is  deter- 
mined, that  the  determination  of  it  depends 
upon  the  will  and  conduct  of  the  donee  of 
tbe  power,  and  that  when  it  Is  determined  by 
his  conduct,  either  by  action  or  by  refraining 
from  action,  it  shall  be  subject  to  a  tax? 
We  think  it  is  in  the  power  of  the  Legisla- 
ture to  say,  in  reference  to  succession  in  pos- 
session after  the  death  of  the  persons  whose 
decease  Is  awaited,  that  property  so  held  is 
not  vested  in  anybody,  and  that  when  it  vests 
in  possession,  through  a  proper  disposition 
of  it  which  Is  dependent  upon  the  will  and 
conduct  of  the  donee,  a  succession  tax  shall 
be  imposed.  We  think  that  Chanler  v.  Kel- 
sey,  ubl  supra,  looks  In  this  direction,  al- 
though it  does  not  discuss  this  particular 
subject  Tbe  decision  in  Mofflt  v.  Kelly,  218 
n.  8.  400,  31  Sup.  Ct  79,  54  L.  Ed.  10S6, 
published  since  the  argument  in  the  present 
case,  Is  almost,  U  not  quite,  decisive  of  the 
question. 


The  decision  to  the  contrary  In  the  Mat- 
ter of  Lansing,  1^  N.  Y.  238,  74  N.  B.  882, 
was  by  four  of  the  Judges,  two  others  dlssentp 
Ing  In  a  well-reasoned  opinion.  So  the  deci- 
sion in  tbe  Matter  of  Chapman,  133  App.  Div. 
S37,  117  N.  Y.  Supp.  679,  which  was  after- 
wards affirmed  by  the  Court  of  Appeals  In 
196  N.  Y.  561,  90  N.  B.  1157,  without  an 
opinion,  was  by  three  Judges,  while  two 
others  joined  In  a  dissenting  opinion. 

We  hold  that  the  decree  of  the  probate 
court  was  correct 

Decree  ot  probate  court  affirmed. 


(»0  N.  T.  677) 

CENTRAL  TRUST  00.  OP  NEW  YORK  T. 
MORTON  TRUST  CO.  et  aL 

(Conrt  of  Appeals  of  New  York.    Jan.  10, 1911.) 

1.  MUNICIPAI.    COBPORATIORS    (|    896*)— PlTB- 

Lio  luPBOTEMBNTS— Damages— Persons  Bn- 

TITLED — MOBTOAOOR   AND   MORTOAaBX. 

A  mortgage  of  "all  and  singular,  the  corpo- 
rate property,  rights,  powers,  privileges  and 
franchises,"  together  with  "all  rights,  contmcta, 
easements  and  other  rights  or  interests,"  of 
a  railroad  company,  ia  broad  enough  to  pass 
the  company's  right  to  compensation  as  the 
owner  of  property  abutting  a  street  on  the 
change  of  grade  thereof,  awarded  prior  to  d^ 
fault  of  the  mortgagor  and  deposited  with  the 
tmstee. 

[Eld.  Note.— For  other  cases,   see  Municipal 
O^rations,  Cent  Dig.  {|  953-955;  Dec.  Dig. 

2.  Frattduxxht  Gontxtancks  <|  179*)— Rem- 

XDiEs  OF  Creditors— Pebsons  Entitled  to 

Attack  Vauditt— Lessees. 

Where  a  mortgage  of  railroad  property  ia 
valid  as  between  the  parties,  it  is  Immaterial, 
in  a  contest  between  the  mortgagor  and  its 
lessee,  whether  provisions  of  the  mortgage  pass- 
ing choees  in  action  would  render  the  mortgage 
void  as  to  creditors. 

[Ed.  Note.— For  other  eases,  see  Fraudulent 
Conveyances,  Dea  Dig.  {  179.*] 

8.  MuNioiPAi  Corporations  (S  898*)— Pub- 
uo  Improvements— Damages— Persons  En- 
titled—Landlobd  OR  Tenant. 

A  lease  of  railroad  property,  providing 
that  the  lessor  grants  to  the  lessee  the  control 
of  the  expenditure  of  moneys  belonging  to  tbe 
lessor  when  the  lease  takes  effect,  which  are 
in  the  treasury  of  the  lessor,  whether  on  de- 
posit or  otherwise,  and  of  all  rights  of  action 
for  the  collection  of  money  and  also  all  rights 
of  action  to  enforce  rights  or  privileges  for  the 
consrtniction,  maintenance,  or  operation  of  a 
railroad,  which  are  necessary  for  such  purposes, 
does  not  convey  to  the  lessee  the  right  to  the 
principal  of  an  award  ot  damages  on  the  change 
of  grade  of  a  street  on  which  the  lessor's  prop- 
erty abuts. 

[Ed.   Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig;  H  953-955;  Dec.  Dig. 

4.  Municipal  Cobpobations  (5  398*)  —  Pub- 
lic Impbovementb— Damages — Persons  En- 
titled— Interest. 

Under  a  mortgage  of  railroad  property,  by 
which  the  mortpgor  was  entitled  to  the  rents 
and  income  until  default,  a  lessee  of  the  mort- 
fragor  was  entitled  as  against  tbe  mortgame  to 
interest  on  an  award  of  damai^es  on  the  change 
of   grade   of   a   street  on   which  the   properQr 


*I^or  other  cases  see  same  toplo  and  sectloo  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Key  No,  Swdea  *  Rsp'r  IndezM 
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abutted,  wbicli  interest  had  accroed  at  the  date 
of  default. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §S  953-955 ;  Dec.  Dig. 

5.  MuwiciPAL  CoBPOBATioNS  (§  398*)  —  Pub- 
lic iMPBovEMENTS— Damages— Pebsons  En- 
titled—Estoppel. 

The  default  of  a  lessee  of  railroad  property 
in  complying  with  the  terms  of  a  mortgage,  sub- 
ject to  which  the  lease  was  taken,  and  the  sur- 
render of  the  lease,  does  not  estop  the  lessee 
from  claiming  interest  accrued  at  the  time  of 
default  on  an  award  of  damages  on  the  change 
of  grade  bf  a  street  on  wmch  the  property 
abutted. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  398.*] 

8.  Receivebs  {§   171*)— Set-Ofp. 

The  obligations  of  a  lessee  of  a  railroad 
nnder  a  mortgage,  subject  to  which  the  lease 
was  taken,  which  had  not  matured  when  re- 
ceivers of  the  lessee  were  appointed,  cannot  be 
set  off  against  the  claim  of  the  receivers  for 
Interest  accrued  at  the  time  of  default  of  the 
mortgagee,  on  an  award  of  damages  from  the 
change  of  grade  of  a  street  on  which  the  prop- 
erty abuts. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Dec.  Dig.  f  171.»] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, '  First  Department 

Action  by  the  Central  Trust  Company  of 
New  York,  as  substituted  trustee,  etc., 
against  tlie  Morton  Trust  Company  and  oth- 
ers. From  a  judgment  (118  N.  T.  Supp. 
1098)  unanimously  affirming  a  judgment  for 
plaintiff,  entered  on  the  report  of  a  referee, 
defendants  Morton  Trust  Company  and  oth- 
ers appeal.    Modified  and  affirmed. 

Theodore  W.  Morris,  Jr.,  for  appellants. 
William  H.  Van  Benschoten  and  Herbert  J. 
Blckford,  for  respondents. 

CUIXEN,  0.  J.  In  1893  the  city  of  New 
York  began,  and  in  1898  completed,  the  con- 
struction of  a  new  bridge  across  the  Har- 
lem river  at  Third  avenue.  This  bridge  was 
constructed  at  a  greater  elevation  than  the 
old  bridge,  and  the  statutes  which  authoriz- 
ed the  work  (Laws  1892,  c.  413 ;  Laws  1896, 
c  716)  provided  for  awarding  compensation 
to  the  owners  of  land  fronting  on  the  ave- 
nue for  damage  occasioned  by  the  change  of 
grade.  During  this  period  the  defendant  the 
Third  Avenue  Railroad  Company  was  the 
owner  of  a  tract  of  land  abutting  on  Third 
avenue.  In  19(X)  the  Third  Avenue  Railroad 
Company  executed  a  mortgage  of  all  its 
property  to  the  Morton  Trust  Company  as 
trustee  to  secure  the  payment  of  an  Issue  of 
bonds,  and  subsequently  the  plaintiff  was 
appointed  trustee  under  said  mortgage  In 
the  place  of  the  original  trustee.  About  the 
same  time  it  leased  all  its  property  to  the 
Metropolitan  Street  Railway  Company  for 
the  term  of  999  years  subject  to  the  provi- 
sions of  said  mortgage.  An  award  having 
been  made  to  the  Third  Avenue  Cktmpany  for 
damage  done  by  the  construction  of  the  new 
bridge  in  September,  1907,  the  comptroller 


of  the  city  of-  New  York  paid  the  amount  of 
the  award  and  the  Interest  accumulated 
thereon  to  the  Third  Avenue  Company  by 
which  it  was  deposited  in  the  defendant  the 
Morton  Trust  Company.  Out  of  this  fund 
the  legal  expenses  of  securing  the  award 
were  first  deducted,  and  of  this  no  com- 
plaint is  made  by  any  party.  The  amount  of 
such  deposit  less  the  deduction  aforesaid 
was  $105,469.10.  The  lessee  the  Metropoli- 
tan Street  Railway  Company  having  become 
insolvent,  the  appellants  Joline  and  Robin- 
son were  on  the  24th  day  of  September,  1907, 
In  a  creditor's  action  in  the  Circuit  Court  of 
the  United  States,  appohited  receivers  of  all 
the  property  of  said  company.  On  the  18th 
of  October  the  Metropolitan  Company  default- 
ed in  the  payment  of  the  rent  reserved  In 
the  lease  from  the  Third  Avenue  Company, 
and  subsequently  the  receivers  Joline  and 
Robinson  threw  up  the  lease  and  returned 
to  the  Third  Avenue  CJompany  (or  to  its  re- 
ceivers, that  company  having  also  become 
insolvent,  and  the  plaintiff  having  commenc- 
ed the  foreclosure  of  its  mortgage)  the  leas- 
ed property.  On  December  31,  1907,  the 
plaintiff  instituted  this  action  against  tlie 
Third  Avenue  Company  to  recover  the  fund 
on  deposit,  claiming  it  by  virtue  of  the  mort- 
gage. In  January,  1908,  the  appellants  Jo- 
line and  Robinson  were  permitted  to  inter- 
vene .  in  the  action,  claiming  the  fund  by 
virtue  of  the  terms  of  the  lease.  The  ac- 
tion was  referred,  and  the  learned  referee 
awarded  the  whole  fund,  principal  and  inter- 
est, to  the  plaintiff.  Judgment  on  that  re- 
port has  been  affirmed  by  the  Appellate  Di- 
vision, and  an  appeal  Is  now  taken  to  this 
court  by  1;he  receivers  of  the  Metropolitan 
Company;  the  Third  Avenue  Company  hav- 
ing taken  no  appeal  from  the  original  judg- 
ment 

To  sustain  their  claim  the  appellants  must 
establish  two  proposltlonr:  First,  that  the 
fund  was  not  included  within  the  mortgage; 
second,  that  by  the  lease  title  to  it  was  vest- 
ed in  the  lessee ;  otherwise^  even  if  the  fund 
or  the  claim  out  of  which  it  arose  was  not 
Included  within  the  mortgage,  the  appel- 
lants have  no  right  to  It  We  think  the  ap- 
pellants failed  on  each  of  these  propositions. 
Both  instruments,  the  mortgage  and  the 
lease,  are  of  exceptional  length,  and  it  would 
be  impossible  to  present  a  full  analysis  of 
their  various  provisions  within  the  reason- 
able limits  of  an  opinion.  Therefore  we  are 
confined  to  briefly  stating  our  conclusions 
and  the  salient  reasons  therefor.  The  mort- 
gage in  the  broadest  language  possible  sells, 
conveys,  and  assigns  unto  the  mortgagee,  "all 
and  singular,  the  corporate  property,  rights, 
powers,  privileges  and  franchises"  of  the 
mortgagor,  together  with  "all  rights,  con- 
tracts, easements,  and  other  rights  or  inter- 
ests; •  •  ♦  but  the  particular  descrip- 
tion of  real  and  personal  property  herein 
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contained  sball  not  be  constrned  to  exclude 
any  other  property  which  now  belongs  to  or 
which  may  hereafter  be  acquired  by  the  rail- 
road comapny."  The  langnage  Is  broad 
enough  to  Include  all  property  of  every  Und 
owned  by  the  mortgagor  at  the  time.  As 
the  Third  Avenue  Company's  right  to  com- 
pensation by  the  city  was  not  for  any  land 
taken,  bat  solely  the  creature  of  the  atatute 
resting  on  equitable  obligations,  it  may  be, 
as  held  by  the  referee,  that  the  claim  for  an 
award  was  a  mere  chose  In  action  not  ap- 
purtenant to  the  land.  Assuming  such  to  be 
its  character,  that  fact  would  not  tend  to 
withdraw  it  from  the  broad  general  lan- 
guage of  the  mortgage,  for  a  large  portion  of 
the  mortgaged  property  were  mere  choses 
in  action,  claims  by  the  Third  Avenue  Rail- 
road Company  against  Its  subsidiary  com- 
panies for  work  done  in  their  improvement 
and  betterment,  as  to  dealing  with  which  both 
by  the  mortgagee  and  by  the  lessee  express 
provisions  are  made  In  the  mortgage.  Nor 
Is  it  necessary,  to  consider  whether  certain 
provisions  of  the  mortgage  would  render  the 
mortgage,  so  far  as  It  covered  choses  In  ac- 
tion, void  as  to  creditors  of  the  Third  Ave- 
nue Company.  The  mortgage  was  good  be- 
tween the  parties.  The  lessee  acquired  only 
the  rights  of  the  lessor,  and  the  appellants 
represent  only  the  creditors  of  the  lessee,  not 
those  of  the  lessor. 

The  granting  clause  of  the  lease  demised 
to  the  lessee  all  the  property  of  the  lessor 
In  as  broad  terms  as  those  of  the  mortgage. 
Of  course  this  demise  would  not  transfer 
the  corpus  of  the  property  to  the  lessee,  but 
only  Its  usufruct  during  the  demised  term. 
The  appellants'  claim  to  the  principal  of  the 
fund  Is  based  on  anotber  provision  of  the 
lease.  This  provision  following  the  enumera- 
tion of  the  demised  property  la :  "Subject  to 
the  conditions  of  this  agreement  the  said 
party  of  the  first  part  doth  also  hereby  grant 
to  the  party  of  the  second  part  the  control 
of  the  expenditure  of  the  moneys  belonging 
to  the  party  of  the  first  part  at  the  time  of 
the  taking  effect  of  this  lease,  which  are  in 
the  treasury  of  the  party  of  the  first  part, 
whether  on  deposit  or  otherwise,  and  of  all 
rights  of  action  for  the  collection  of  money, 
and  also  all  rights  of  action  for  the  enforce- 
ment of  rights  or  privileges  for  the  construc- 
tion, maintenance  or  operation  of  a  railroad 
which  are  proper  or  essential  to  such  con- 
struction, maintenance  or  operation."  It  is 
contended  that  the  right  to  control  the  ex- 
penditure was  a  grant  of  the  money  Itself. 
We  do  not  think  so.  If  It  were  Intended  to 
transfer  absolutely  to  the  lessee  all  moneys 
that  might  be  recovered  on  claims  or  choses 
in  action  held  by  the  lessor,  in  other  words, 
to  make  a  present  sale  of  such,  it  was  very 
easy  to  say  so,  and  the  parties  knew  well 
how  to  express  such  an  intention,  as  is  found 
in  other  parts  of  the  lease  where  certain 
property  is  conveyed  absolutely  to  the  lessee, 
not  demised.    It  is  urged  that  by  the  lease 
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the  lessee  guaranteed  the  payment  of  all  the 
debts  of  the  lessor,  Including  all  its  mort- 
gaged bonds.  But  the  lessee  did  not  expect 
to  pay  them  out  of  its  own  property,  for  ex- 
press provision  is  made  for  the  Issue  of  new 
bonds  on  the  lessor's  property  to  meet  those 
that  might  mature.  It  Is  evident  from  read- 
ing the  whole  Instrument  that  the  lessor  did 
not  Intend  to  part  with  the  corpus  or  prin- 
cipal of  its  property  except  In  partictdar 
cases  where  it  used  apt  terms  for  the  pur- 
pose, but  to  give  the  lessee  the  right  to  en- 
joy the  use  thereof  as  long  as  it  complied 
with  the  conditions  of  the  lease.  Consistent 
with  the  general  design  and  object  of  the  in- 
strument, the  right  to  control  the  expend- 
iture of  the  money  realized  on  choses  in  ac- 
tion should  be  limited  to  the  application  of 
such  moneys  for  the  benefit  or  Improvement 
of  the  demised  property. 

These  views  dispose  of  the  dalm  of  the 
appellants  to  the  principal  of  the  fund  on 
deposit,  but  we  think  the  courts  below  erred 
In  falling  to  award  to  the  lessee  the  Inter- 
est accrued  prior  to  its  default  Under  the 
terms  of  the  mortgage  the-  mortgagor  was 
entitled  to  the  rents  and  Income  of  the  prop- 
erty until  default  was  made  in  complying 
with  the  requirements  of  the  mortgage,  and 
under  that  provision  the  Income  of  this  fund 
prior  to  default  would  not  pass  under  the 
mortgage,  even  though  the  mortgage  pur- 
ported to  convey  the  Income  and  profits  of 
the  mortgaged  property.  N.  Y.  Security  & 
Trust  Company  v.  Saratoga  Oas  &  Bl.  L.  Co., 
159  N.  X.  137,  53  N.  E.  758,  45  L.  R.  A,  132. 
As  the  mortgagor  was  entitled  to  this  inter- 
est against  the  mortgagee,  so  also  was  its 
lessee.  The  theory  on  which  the  appellants 
have  been  denied  the  accrued  interest  Is  that 
the  subsequent  default  of  the  lessee  and  ac- 
tion by  the  receivers  In  surrendering  the 
lease  estopped  them  from  claiming  title  to 
anything  under  the  lease.  We  think  that 
this  contention  is  incorrect  Under  the  con- 
struction we  have  given  these  Instruments, 
had  the  Metropolitan  Company  not  become 
insolvent  but  continued  to  hold  the  Third 
avenue  property  under  the  lease  when  this 
payment  was  made  by  the  city,  the  lessor 
company  or  the  mortgagee  would  have  been 
entitled  to  the  principal,  or  at  least  its  ap- 
plication to  the  corpus  of  the  demised  prop- 
erty; but  the  lessee,  by  virtue  of  the  lease, 
would  have  been  entitled  to  so  much  of  the 
deposit  as  represented  accrued  interest  It 
could  have  maintained  an  action  at  law 
against  Its  lessor  to  recover  that  money.  Had 
It  then  been  In  default  its  obligations  to  the 
lessor  would  have  been  a  good  otTset;  but 
the  difficulty  is  that  at  the  time  of  the  ap- 
pointment of  the  appellants  as  receivers  the 
obligations  of  the  lessee  had  not  matured, 
and  It  is  the  settled  law  of  this  state  (though 
the  rule  is  different  under  the  federal  bank- 
rupt act)  that  against  a  receiver  or  assignee 
obligations  of  the  assignor  not  matured  can- 
not be  set  off  against  demands  in  favor  of 
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the  assignor  or  Insolvent  Fera  ▼.  Wick- 
ham,  135  N.  T.  223,  31  N.  E.  1028,  17  L.  K. 
A.  456. 

The  judgment  entered  on  the  report  of  the 
referee  and  that  of  the  Appellate  Division 
should  be  modified  so  as  to  award  the  ap- 
pellants that  portion  of  the  fund  deposited 
which  was  for  accrued  interest  on  the  award, 
and  as  so  modified  affirmed,  without  costs  to 
either  party.  If  the  counsel  can  agree  on 
the  amount  of  such  interest,  reduction  may 
be  made  by  the  order  of  this  court;  other- 
wise it  will  be  remitted  to  Special  Term  for 
that  purpose. 

HAIGHT,  WERNER,  WILLARD  BART- 
LETT,  HISOOCK,  CHASE,  and  CX)LLIN, 
JJ.,  concur. 

Judgment  accordingly. 


{200  N.  T.  $74) 

TAVSHANJIAN  et  al.  v.  ABBOTT  et  al. 

(Court  of  Appeals  of  New  York.    Jan.  10, 
1911.) 

Descent  awd  Distbibotion  (|  47*)— P^bsoks 
Entitled  to  Inhebit — Opebation  of  Wili.. 
Under  Rev.  St.  (5th  Ed.)  pt.  2,  c.  6,  tit  1, 
art.  8,  S  49,  as  amended  by  Laws  1869,  c.  22, 
S  1,  providing ,  that  whenever  a  testator  shall 
have  a  child  bom  after  the  making  of  a  will,  ei- 
ther In  his  lifetime  or  after  his  death,  and  shall 
leave  the  child  unprovided  for  and  unmention- 
ed  in  the  will,  the  child  shall  receive  the  game 

Sortion  of  the  testator's  estate  as  would  have 
escended  or  been  distributed  to  such  child  if 
the  parent  had  died  intestate,  where  a  will  eze- 
cnted  before  the  birth  of  children  to  testator 
contained  no  reference  to  after-bom  children, 
and  the  only  reference  in  a  provision  after  the 
birth  of  a  son,  who  died  before  testator,  was  in 
the  provision  that,  in  the  event  of  the  death  of 
testator,  his  wife  and  child  or  children  at  one 
and  the  same  time,  the  legatees  should  receive 
double  the  amount  named,  etc.,  children  bom 
after  the  execution  of  the  codicil  are  entitled  to 
take  as  If  there  had  been  no  will. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  §  128 ;  Dec.  Dig.  f  47.*] 

Appeal  from  Supreme  (3ourt,  Appellate  Di- 
vision, First  Department 

Action  by  Araz  H.  Tavshanjian  and  oth- 
ers against  Harrison  B.  Abbott  and  others. 
Prom  a  Judgment  (130  App.  Dlv.  863,  115 
N.  Y.  Supp.  938)  for  plaintifTs,  defendants 
appeal.    Affirmed. 

Charles  W.  Sinnott  for  appellants.  Qeorge 
S.  Kebablan  and  Edwin  G.  Dusenbury,  for 
respondents. 


GRAY,  J.  This  appeal  presents  the  ques- 
tion whether  children,  bom  after  the  mak- 
ing by  their  father  of  a  will,  which  gave  all 
of  his  estate  to  certain  other  designated 
persons,  shall,  upon  his  death,  nevertheless, 
be  entitled  to  such  shares  therein  as  would 
have  been  theirs  had  he  died  intestate.    The 


testator,  whose  will  has  been  Judicially  con- 
strn«:d,  died  In  1907.  In  1895  he  had  made 
a  will,  which,  after  making  numerous  be- 
quests to  relatives  and  for  charitable  pur- 
poses, and,  among  them,  one  to  his  wife  of 
$50,000,  in  lieu  of  dower,  gave  to  her  the 
residue  of  his  real  and  personal  estate.  At 
the  time  of  the  execution  of  the  will,  be 
was  married  and  had  no  child.  Subsequent- 
ly, a  son  was  bom,  and  thereafter  lie  execut- 
ed a  codicil,  which,  after  revoking  certain 
legacies  in  the  will  and  making  some  chang- 
es. Immaterial  here,  gave  to  the  son  a  leg- 
acy of  $30,000  and  provided  as  follows: 
"Ninth.  In  the  event  of  the  death  of  my- 
self, wife  and  child  or  children  at  one  and 
the  same  time,  through  some  accident  or 
otherwise,  I  direct  my  executors  to  give  to 
each  and  every  one  of  my  legatees  double 
the  amounts  each  and  every  one  of  my  lega- 
tees would  have  received  under  natural  cir- 
cumstances, and  In  that  event  I  give,  devise 
and  bequeath  all  the  rest,  residue  and  re- 
mainder to  the  Armenian  Hospital  of  the 
St.  Saviour,  in  Constantinople,  Turkey,  ab- 
solutely." In  this  clause  occurs  the  only 
mention  by  the  testator  In  will,  or  codicil, 
of  the  words  "child"  or  "chUdren."  After 
the  execution  of  the  codicil,  this  son  died, 
and  two  daughters  were  bom,  who  survived 
the  testator.  The  testator  then  died,  and 
the  courts  below  have  held  that  the  daugh- 
ters were  entitled  to  receive  from  the  lega- 
tees, proportionately,  so  much  of  the  lega- 
cies as  would  give  them  two-thirds  of  the 
personal  estate  of  the  father,  and,  if  the 
widow  accepts  the  bequest  of  $50,000  in 
lieu  of  dower,  to  take  all  of  the  real  estate, 
but  otherwise,  subject  to  her  dower  right 

The  statute,  whose  prorisions  have  been 
held  to  cover  the  case  of  the  children  bom 
after  the  making  of  the  will,  reads:  "What- 
ever a  testator  shall  have  a  child  bom  after 
the  making  of  a  last  will,  either  in  the  life- 
time or  after  the  death  of  such  testator, 
and  shall  die  leaving  such  child,  so  after- 
born,  unprovided  for  by  any  settlement,  and 
neither  provided  for,  nor  in  any  way  men- 
tioned in  such  will,  every  such  child  shall 
succeed  to  the  same  portion  of  such  parent's 
real  and  personal  estate,  as  would  have  de- 
scended or  been  distributed  to  such  child. 
If  such  parent  had  died  intestate,  and  shall 
be  entitled  to  recover  the  same  portion  from 
the  derisees  and  legatees,  in  proportion  to 
and  out  of  the  parts  devised  and  bequeathed 
to  them  by  such  wUl."  Rev,  St  (5th  Ed.) 
pt  2,  c.  6,  tit  1,  art  8,  i  49,  as  amended 
by  Laws  1869,  c.  22,  g  1. 

What  difficulty  may  arise  in  the  applica- 
tion of  the  statute  is  In  the  meaning  to 
be  given  to  the  language  "neither  provided 
for,  nor  in  any  way  mentioned  in  such  will." 
These  after-bom  children  are  not  provided 
for,  and  if  they  are  not  mentioned.  In  the 
sense  that  their  birth  is  referred  to  by  the 


•For  otber  cases  ae*  came  topio  and  section  NUMBER  la  Dec.  Dig.  ft  Am.  Die.  Ker  No.  Soles  &  Rep'r  IndaiM 
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testator  as  an  event  comprehended  within 
bis  testamentary  provisions,  then  they  will 
take  their  proportionate  share  of  Iiis  estate. 
They  wonid  take  under  the  provisions  of  the 
statute  and  not  subject  to  any  of  the  provi- 
Bioita  of  the  will.  Smith  v.  Robertson,  89 
N.  y.  566.  Is  It  possible  to  read,  in  a  pro- 
vision of  the  will,  which  "in  the  event  of 
the  death  of  myself  (the  testator),  wife  and 
children  at  one  and  the  same  time,  through 
some  acddent,  or  otherwise,"  doubles  the 
bequests  and  gives  the  resldne  to  a  hospital, 
an  Intent  not  to  provide  for  after-bom  chil- 
dren? I  think  not  The  mention  of  children 
Is  not  such  as  to  convey  any  Idea  of  a  pur- 
pose not  to  provide  for  those  who  might 
be  born  thereafter.  We  have  approved  of  a 
eonstruetion  of  the  statute  that  "it  Is  not 
snfficlent  that  the  will  should  show  that  the 
testator  had  in  mind  the  possibility  of  chil- 
dren bom  after  the  making  of  the  will. 
The  child  win  take,  nnless  It  is  mentioned 
In  some  way,  or  included  in  some  class  that 
is  mentioned."  Stachelberg  v.  Stachelberg, 
124  App.  DIv.  232,  234,  108  N.  Y.  Supp.  645, 
646,  affirmed  on  the  opinion  below  192  N. 
Y.  576,  85  N.  B.  1116.  This  testator  was 
contemplating  the  possibility  of  some  disas- 
ter terminating  the  lives  of  his  family  simul- 
taneously, and  it  Is  quite  plain  that  It  was 
not  the  birth  thereafter  of  children,  which 
was  in  his  mind,  nor  a  provision,  which  was 
to  exclude  them  from  any  share  of  his  es- 
tate. The  statutory  provision  was  derived 
from  a  rule  of  the  dvll  law,  which,  upon  the 
subsequent  birth  of  a  child,  unnoticed  in 
the  will,  annulled  the  will.  It  Is  based  up- 
on the  strong  presumption  of  an  oversight, 
or  an  unintentional  neglect  of  the  testator 
to  provide  for  those  who  have  a  natural  and 
moral  claim  to  a  provision  for  their  sup- 
port out  of  their  father's  property.  It  was 
not  Intended  to  contravene  the  policy  of  our 
law  to  give  to  every  one,  competent  to  make 
a  will,  the  right  absolutely  to  control  the 
disposition  of  his  estate;  It  was  Intended 
to  provide  a  rule,  by  which  an  intent  to 
disinherit  must  appear  from  the  will  Itself. 
Brush  V.  Wilklns,  4  Johns.  Ob.  506.  As  It 
was  said  by  the  chancellor  in  Brush  ▼.  Wil- 
kins,  so  It  may  be  said  here,  that.  If  this 
will  was  to  prevail,  It  would  be  the  case  of 
the  testator's  only  children  left  destitute 
and  without  any  provision,  under  a  will  of 
a  man  of  large  fortune  disposing  of  bis 
whole  estate. 

If  there  were  any  doubt  as  to  the  con- 
struction to  be  given  to  this  will,  it  should 
be  resolved  In  favor  of  the  testator's  chil- 
dren, upon  the  soundest  principles  of  Justice. 
I  think  that  no  doubt  does  arise,  upon  a 
fair  consideration  of  the  will,  and  that  there 
is  nothing  to  suggest  an  Intention  not  to 
make  provision  for  unborn  children. 

The  Judgment  bekrw  was  right,  and  it 
should  be  affirmed,  with  costs  to'  all  par- 


ties appearing  by  counsel,  to  be  paid  out  of 
the  estate. 

CUMiBN,    a   J.,    and    WBRNEiR,    WIL- 

IjArd   bartlett,   hiscocb;   chase, 

and  COIiiLIN,  JJ.,  concur. 
Judgment  affirmed. 


(200  N.  T.  26S) 

GARY  V.  KOBNER  et  aL 
(Court  of  Appeals  of  Nevir  York.    Dec.  16,  1910.) 

1.  LnnTATiow  of  Aomows  (I  19*)— Tax  8ai.b 
Certificates— Rights  of  Holdeb. 

A  suit  by  the  holder  of  a  Buffalo  tax  sale 
certificate  to  obtain  actual  possession  of  the 
premises  hy  an  action  at  law.  authorized  by 
Buffalo  City  Charter  (Laws  1891,  c.  105)  i  112, 
may  be  brouKht  within  SO  years  from  accrual  of 
the  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  I!  73-85 ;   Dec.  Dig.  i  19.*] 

2.  municipai,  cobpobationb  (§  981*)  —  tax 
Sale  Certificates— Fobeolosinq  Bight  of 
Redemption. 

In  a  suit  under  Laws  1909,  c.  384,  to  fore- 
close a  Buffalo  tax  sale  certificate,  the  holder 
can  recover  the  amount  for  which  the  property 
sold,  which  may  exceed  the  tax ;  the  certificate 
not  merely  transferring  the  city's  lien. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Ont  Dig.  {  2137;    Dec.  Dig.  f 

3.  municipai.  cobpokations  (§  981*)— tax 
Sale  Cebtificates— Foreolosurb  of  Right 
OF  Redemption. 

That  under  Buffalo  City  Charter  (Laws 
1891,  c.  105)  {  106,  the  city  of  Buffalo's  Uen 
for  taxes  and  assessments  expires  in  10  years, 
does  not  affect  a  tax  sale  certificate  holder's 
right  to  sue  thereon  under  Act  1909,  c.  384. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  2137;  Dec.  Dig.  { 
981.*] 

4.  Limitation  or  Actions  (§  58*)— Construc- 
tion OF  Statutes. 

A  statutory  right  of  action  cannot  be  deem- 
ed to  have  accrued  before  the  statute  todc  effect 
[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  H  324-328;    Dec.  Dig.  i 

5.  Limitation  of  Actions  (g  43*)— Acoruai. 
OF  Right  of  Action. 

The  time  when  a  cause  of  action  has  at- 
crued  within  the  statntes  of  limitation  means 
the  time  when  plaintiff  first  became  entitled  to 
sue. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  IS  217-219;  Dec  Dig.  S 
43.*] 

6.  LnntATion  ov  Actions  (H  34,  S9*>— Tax 
Sale  CEBTmoATBs—FOBBOLOSUBB— Limita- 
tions. 

Neither  the  6-year  limitation  prescribed  by 
Code  Civ.  Proc.  g  382,  sul)d.  2,  for  suits  on 
statutory  liability,  nor  the  10-year  limitation 
prescribed  by  section  388  for  suits  not  other- 
wise provided  for,  applies  to  suit,  under  Laws 
1900.  c.  384,  to  foreclose  a  Buffalo  tax  sale 
certificate. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {g  161-157,  190-211;  Dec. 
Dig.  §§  34,  30.*] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department. 


•For  other  casei  see  same  topic  and  aection  NUMBER  In  Dec  Dig.  &  Am.  Dig.  Kejr  No.  Series  t  Rep'r  Indexes 
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Action  by  Thomas  Cary  against  Hazel  M. 
Koener,  Individually  and  as  Charles  D.  Mar- 
shall's administratrix,  and  others.  From  an 
order  of  the  Fourth  Appellate  Division  (139 
App.  Dlv.  811,  124  N.  Y.  Supp.  501),  revers- 
ing an  Interlocutory  Judgment,  defendant 
Koener  appeals,  and  a  question  Is  certified. 
Order  affirmed,  and  question  answered. 

See,  also,  124  N.  Y.  Supp.  1112. 

The  Appellate  Division  certified  the  fol- 
lowing question  to  this  court:  "Are  the  de- 
fenses consisting  of  new  matter  contained  in 
the  answer  of  the  defendant  Hazel  M.  Koen- 
er, individually  and  as  administratrix,  etc, 
and  to  which  the  plaintiff  has  demurred.  In- 
sufficient in  law  upon  the  face  thereof?" 

Adolph  Rebadow,  for  appellant  W.  H. 
€!uddeba<^  for  respondent  Clark  H.  Ham- 
mond, for  the  city  of  Buffalo  In  support  of 
the  order  appealed  from. 

WILLARD  BAKTLETT,  J.  The  plaintiff 
Is  the  assignee  of  a  certificate  of  the  tax  sale 
of  certain  lands  In  the  city  of  Buffalo,  which 
certiflcate  was  made  and  delivered  to  one 
Walter  Cary  on  May  26,  1888,  by  the  comp- 
troller of  the  city,  and  certified  that  the  sale 
had  been  made  for  taxes  and  assessments  up- 
on said  lands  contained  in  the  general  tax 
rolls  of  the  city  for  the  year  1897,  returned 
by  the  treasurer  to  the  comptroller  as  being 
unpaid.  None  of  the  lands  were  redeemed, 
and  the  plaintiff  elected  to  recover  the 
amount  paid  therefor,  to  wit,  $139.36,  togeth- 
er with  interest  thereon  from  May  26,  1898, 
at  the  rate  of  12  per  cent  per  annum.  The 
plaintiff  thereupon  commenced  this  action  on 
June  21,  1909,  against  the  appellant  Hazel 
M.  Koener,  individually  and  as  administra- 
trix, and  against  other  defendants  alleged  to 
claim  or  have  some  interest  in  the  premises, 
praying  Judgment  that  the  defendants  and 
each  of  them  and  all  persons  claiming  under 
them  be  barred  and  foreclosed  of  all  right 
title.  Interest  claim,  lien,  and  equity  of  re- 
demption in  the  said  lands,  and  that  the 
same  be  sold  under  the  direction  of  the  court 
and  the  plaintiff  recover  the  amount  paid  on 
the  purchase  thereof  as  mentioned  in  the 
certiflcate  of  sale  with  all  interest  additions, 
and  expenses  allowed  by  law. 

The  complaint  contained  eight  causes  of 
action.  The  dates  of  sale  were,  respectively, 
as  follows:  May  26,  1898;  May  28,  1897; 
May  28,  1896;  May  28,  1895;  May  29,  1894; 
May  26,  1893;   May  27,  1892;  April  29,  1891. 

The  defendant  Hazel  M.  Koener,  Individ- 
ually and  as  administratrix  of  Charles  D. 
Marshall,  deceased,  interposed  an  answer  set-, 
ting  np  an  affirmative  defense  to  the  first 
cause  of  action  to  the  effect  that  all  taxes 
and  assessments  in  the  city  of  Buffalo  are  a 
lien  upon  the  land  upon  which  they  are  as- 
sessed for  only  10  years  from  the  delivery 
of  the  tax  or  assessment  roll  to  the  treasurer 
of  the  city  and  the  first  publication  of  notice 


of  receipt  of  the  same;  that  the  tax  or  as- 
sessment roll  which  contained  the  general 
city  tax  of  1897  was  delivered  to  the  city 
treasurer,  and  the  first  publication  of  notice 
of  rebelpt  of  the  same  was  made  more  than 
10  years  before  the  commencement  of  this 
action,  and  hence  said  taxes  had  ceased  to 
be  liens  at  the  time  when  the  action  was 
commenced;  and  that  the  cause  of  action 
stated  in  the  complaint  did  not  accrue  with- 
in 10  years  or  even  within  6  years  before  the 
conunencemoit  of  the  action,  and  was,  there- 
fore, barred  by  the  statute  of  limitations. 
The  same  defense  was  set  up  as  to  each  of 
the  other  seven  causes  of  action. 

The  plaintiff  demurred  to  each  of  these 
defenses,  contending  that  a  cause  of  action 
arising  upon  -a  Buffalo  tax  sale  certificate 
falls  within  the  20-year  statute  of  limita- 
tions relative  to  actions  to  recover  real  prop- 
erty. The  demurrer  was  overruled  at  Special 
Term,  and  an  Interlocutory  Judgment  render- 
ed accordingly;  but  this  Interlocutory  Judg- 
ment has  been  reversed  by  the  Appellate  Di- 
vision which  sustained  the  demurrer,  thoB 
pronouncing  the  defense  insufficient  We  are 
now  called  upon  to  pass  on  its  sufficiency. 

The  respondent's  contention  that  the  pur- 
chaser at  a  tax  sale  of  lands  in  Buffalo  has 
20  years  from  the  time  when  his  cause  of 
action  accrues  within  which  to  enforce  his 
rights  Is  based  upon  section  112  of  the  city 
charter  (Laws  1891,  c.  105).  That  section 
provides  for  the  payment  of  the  bids  upon 
a  tax  sale  within  48  hours,  and  prescribes 
the  contents  of  the  certiflcate  to  be  executed 
by  the  comptroller  to  each  purchaser.  "Such 
purchaser  or  his  legal  representatives  or  as- 
signs, may,  upon  receiving  such  certiflcate, 
by  virtue  thereof  and  of  this  act  lawfully 
hold  and  enjoy  for  his  and  their  own  proper 
use  and  beneflt  and  the  use  and  benefit  of 
his  and  their  heirs  and  assigns  forever,  the 
real  estate  described  in  said  certiflcate,  unless 
the  same  shall  be  redeemed  as  hereinafter  pro- 
vided." The  section  then  goes  on  to  provide 
that  at  any  time  after  the  time  limited  In 
section  114  for  the  redemption  of  the  prem- 
ises shall  have  expired,  and  the  notice  there- 
in provided  for  has  been  given  and  the  prem- 
ises have  not  bera  redeemed,  and  not  before, 
the  purchaser  and  his  heirs  and  assigns  may 
"obtain  actual  possession  of  the  premises  by 
an  action  at  law"  or  by  proceedings,  as  In  the 
case  of  a  toiant  holding  over  after  the  ex- 
piration of  his  term  without  the  permission 
of  his  landlord. 

According  to  the  respondent  the  right  to 
which  this  section  of  the  charter  gives  the 
purchaser  to  obtain  actual  possession  of  the 
premises  by  an  action  at  law  must  mecm  the 
right  to  obtain  possession  through  the  agency 
of  an  ejectment  suit  He  makes  the  20^year 
statute  of  limitations  begin  to  mn  at  the 
earliest  date  when  the  owner's  right  of  re- 
demption may  be  cut  oft.  The  subject  of  re- 
demption is  dealt  witi)  In  section  114  of  the 
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dty  cbarter,  which  prorides  that  the  owner 
of  any  real  estate  sold  for  taxes  as  afore- 
said may  redeem  the  same  at  any  time  wltb- 
,  In  18  months  Cmade  0  months  by  chapter  280, 
section  3,  Laws  1898)  after  the  date  of  the 
sale.  Notice  shall  be  given  by  the  purchaser 
to  the  occupant  at  any  time  after  the  expi- 
ration of  that  period,  but  the  last  day  of  re- 
demption, to  be  specified  In  the  notice,  must 
be  not  less  than  three  months  from  the  day 
of  Its  service,  '"nor  prior  to  two  years  from 
the  date  of  such  sale."  Thus  the  earliest  day 
on  which  the  right  of  redemption  can  be  cut 
off  is  two  years  from  the  sale,  and  the  re- 
spondent concedes  and  asserts  that  the  pur- 
chaser's cause  of  action  In  ejectment  then 
accrues  whether  a  notice  to  redeem  is  served 
or  not.  He  also  concedes  that  a  notice  to 
redeem  Is  a  condition  precedent  to  the  main- 
tenance of  the  action  of  ejectment 

Where  a  purchaser  or  his  assignee  is  suing 
to  "obtain  actual  possession  of  the  premises 
by  an  action  at  law"  under  section  112  of 
the  charter  of  the  city  of  Buffalo,  I  see  no 
escape  from  the  conclusion  that  he  is  in  time 
If  he  brings  his  suit  within  20  years  from  the 
time  when  the  cause  of  action  accrues.  But 
the  present  suit  is  not  such  an  action.  It  is 
a  statutory  suit,  authorized  by  chapter  884 
of  the  Laws  of  1909,  in  the  nature  of  an  ac- 
tion to  foreclose  a  mortgage.  In  which  the 
plaintiff  seeks  a  sale  of  the  land  described 
.in  the  tax  sale  certificates  which  he  holds 
and  the  application  of  the  proceeds  to  the 
payment  of  the  amount  paid  on  the  purchase 
of  such  land,  together  with  Interest  and 
costs.  The  statute  under  which  it  is  brought, 
as  expressly  appears  from  its  title,  was  de- 
signed to  amend  the  charter  of  the  city  of 
Buffalo  "by  providing  an  additional  remedy 
for  purchasers  of  land  within  the  city  at  city 
«nd  county  tax  sales."  The  act  provides  that 
the  holder,  including  the  dty,  of  any  cer- 
tificate of  sale  heretofore  or  hereafter  exe- 
cuted by  the  comptroller.  Instead  of  taking  a 
conveyance  of  the  property  purchased,  may 
recover  the  amount  paid  therefor,  as  in  such 
certificate  mentioned,  with  all  Interest,  addi- 
tions and  expenses  allowed  by  law,  and  for 
that  purpose  may  maintain  an  action  in  the 
Supreme  Court,  or  in  the  county  court  of 
E<rie  county,  to  sell  such  real  property. 

The  action  may  be  commenced  at  any  time 
after  five  years  from  the  date  of  the  sale 
mentioned  in  the  certificate,  and  is  made  sub- 
ject to  all  the  provisions  of  law  and  rules 
of  practice  relating  to  mortgage  foreclosure 
suits  so  far  as  practicable.  The  plaintiff 
must  make  parties  to  the  action  the  city  of 
Buffalo,  the  county  of  Brie,  the  owner  of  the 
real  property  affected  and  all  other  persons 
Interested  therein,  or  any  part  thereof,  in- 
dnding  the  holders  of  all  other  prior  and 
subsequent  certificates  of  sale  as  shown  by 
the  records  of  tbe  comptroller  and  county 
treasurer.  "The  court  shall  have  full  power 
to  determlns  and  enforce  In  all  respects  the 


rights,  dalms  and  demands  of  the  several 
parties  to  said  action.  Including '  the  rights, 
claims  and  demands  of  the  defendants  as  be- 
tween themselves,  to  direct  a  sale  of  such 
real  property  and  the  distribution  or  other 
disposition  of  the  proceeds  of  sale."  Laws 
1009,  c.  384,  I  llSe. 

It  is  obvious  that  the  remedy  thus  provided 
for  Is  very  different  from  the  "action  at 
law"  which  a  certificate  holder  is  authoriz- 
ed to  institute  by  section  119  of  the  diarter. 
An  action  at  law  under  section  112  contem- 
plates the  acquisition  of  the  land  itself.  It 
is  to  "obtain  actual  possession  of  the  prem- 
ises"  that  he  may  bring  the  action.  An  equi- 
ty suit  under  the  act  of  1909  contemplates 
a  disposition  of  the  land  to  others.  The  cer- 
tificate holder  brings  his  action  under  the 
act  of  1909  "to  sell  such  real  property,"  and 
get  the  purchase  price  back  out  of  the  pro- 
ceeds.  The  first  remedy  is  legal,  correspond- 
ing to  an  action  of  ejectment;  the  second 
remedy  is  equitable,  being  virtually  a  suit  to 
satisfy  charges  on  land  by  selling  the  prem- 
ises. 

The  charges  for  which  the  land  may  be 
sold,  however,  under  the  act  of  1909,  Include 
something  more  than  the  city's  lien  for  tax- 
es. In  the  suit  which  that  act  authorizes 
the  plaintiff'  may  recover  not  merely  the 
amount  of  the  tax  but  the  amount  which  the 
property  sold  for  at  the  tax  sale,  which  may 
be  in  excess  of  the  tax.  It  is  not  a  correct 
view,  therefore,  as  argued  In  behalf  of  the  ap- 
pellant, that  a  tax  sale  certificate  in  Buffalo 
simply  transfers  or  assigns  to  the  purchaser 
the  lien  of  the  municipality.  Since  the  enact- 
ment of  chapter  384  of  the  Laws  of  1909, 
such  a  certificate  confers  upon  the  holder  the 
right,  after  the  lapse  of  five  years  from  the 
sale,  to  recover  the  amount  paid  for  the 
property  purchased  and  to  have  the  land  sold 
under  the  direction  of  the  court  In  order  to 
procure  the  means  of  payment  The  fact 
that  the  city's  Hen  for  taxes  and  assessments 
is  only  ten  years  from  the  delivery  of  the 
tax  or  assessment  roll  to  the  treasurer  and 
the  first  publication  of  notice  of  the  receipt 
of  the  same  (Laws  1891,  c.  105,  {  106)  does 
not  affect  the  duration  of  the  statutory 
right  to  su^  in  equity  conferred  upon  a  cer- 
tificate holder  by  the  act  of  1909.  It  is  that 
right  which  the  plaintiff  is  endeavoring  to 
enforce  in  the  present  action;  and  the  ques- 
tion is  whether  the  new  matter  set  up  In  the 
answer  constitutes  a  defense  to  his  claim. 
As  has  been  stated  it  Is  substantially  a  plea 
of  (1)  the  6-year  and  (2)  the  10-year  statute 
of  limitations.  Is  either  of  these  limitations 
a  bar  to  the  maintenance  of  an  action  brought 
under  chapter  384  of  the  Laws  of  19097 

Where  the  right  to  mhintaln  an  action  is 
conferred  upon  an  Individual  or  dass  of  per- 
sons by  statute  it  is  Impossible  that  the  cause 
of  action  shall  be  deemed  to  have  accrued  in 
favor  of  such  individual  or  class  at  any  pe- 
riod prior  to  the  date  when  the  statute  took 
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effect  The  time  when  'Hhe  cause  of  action 
has  accrued,"  as  that  term  Is  used  In  those 
provisions  of  the  Code  of  Civil  Procedure 
limiting  the  periods  within  which  actions 
must  lie  commenced,  means  the  time  when 
the  plaintiff  first  became  enabled  to  maintain 
the  particular  action  in  question.  Chapter 
384  of  the  Laws  of  1909,  under  which  the 
present  action  is  brought,  took  effect  on  May 
18,  1909.  See  Sees.  Laws  1909,  vol.  1,  pp. 
813,  816.  That  was  the  earliest  date,  there- 
fore, under  which  a  cause  of  action  there- 
under could  accrue  In  behalf  of  the  holder 
of  a  certificate  of  a  Buffalo  tax  sale.  It  was 
only  a  month  and  three  days  before  the  com- 
mencement of  this  suit  Obviously,  there- 
fore, neither  6  years  nor  10  years  could  pos- 
sibly have  elapsed  since  the  plaintiff's  cause 
of  action  accrued,  and  It  Is  immaterial  to  in- 
quire which  limitation  Is  applicable  to  such 
an  action.  Inasmuch  as  it  cannot  affect  our 
determination  of  the  present  appeaL  The 
theory  on  which  the  six-year  limitation  Is 
supported  Is  that  the  action  is  one  to  recov- 
er upon  a  liability  created  by  statute.  Code 
Civ.  Proc.  I  882;  snbd.  2.  If  this  does  not 
apply,  then  it  is  contended  tliat  the  case  must 
fall  within  the  general  limitation  of  10  years 
applicable  to  <iU  actions,  the  limitation  of 
which  Is  not  spedflcally  prescribed  in  the 
Code.  Code  Civ.  Proc.  |  888.  However  this 
may  be,  as  no  cause  of  action  could  accrue 
under  chapter  384  of  the  Laws  of  1900  until 
the  18th  day  of  May  In  that  year,  when  it 
was  enacted,  neither  provision  constltntes  a 
bar  to  the  maintenance  of  this  suit 

The  order  of  the  Appellate  Division  should 
be  affirmed,  with  costs,  and  the  question  cer- 
tified answered  In  the  affirmative. 

CULLBN,  a  J.,  and  HAWHT,  VANN, 
WERNER,  and  CHASE,  JJ.,  concur.  GRAY, 
J.,  not  voting. 

Order  affirmed. 


(KM  N.  T.  S08.) 

PEOPLE  V.  MONAT. 
(Oonrt  of  Appeals  of  New  York.    Jan.  8,  1911.) 

1.  Homicide  (§  308*)  —  Ihbtbuoiiohs  —  Db- 

ORBES. 

In  a  proaecntion  for  mnrder,  where  the 
defendant  entered  a  building  and  strock  down 
his  victim  with  a  piece  of  iron,  and  beat  the 
victim's  wife  into  unconsciousness,  the  court 
having  instructed  as  to  murder  In  the  first  and 
second  degrees,  and  the  verdict  being  for  mar^ 
der  in  the  first  degree.  It  was  not  error  to 
tall  to  instruct  as  to  a  lesser  degree. 

[Ed.    Note. — ^For  other  cases,   see   Homicide, 
Gent.  Dig.  it  642-648;   Dec.  Dig.  {  308.*] 

2.  Houicsiox  ({  18*)  — Dkobkis  — ComnssiON 
or  Act  Whiix  CoMMnriNo  Fkuint. 

A  conviction  of  a  lesser  decree  than  mur^ 
der  in  the  fimt  degree  Is  not  justified  where 
the  UUing  occurred  while  accused  was  engaged 
in  the  commission  of  a  felony. 

[Ed.  Note. — ^For   other  cases,  see  Homicide, 
Cent  Dig.  H  24-31:    Dec.  Dig.  {  18.*] 


8.  Cbivinai.  Law  (|  1174*}— HAnn-ESs  Eb- 
XOB— Taking  Papers  to  jubt  Rooif. 
It  was  not  prejudicial  error  to  allow  the 

Jury  at  Its  request  to  take  a  portion  of  the 

charge,   written  ont  for  that  purpose,  to  the 

Jury  room. 
[EA.  Note.— FV)r  other  cases,  see  Criminal  Lew, 

Cent  Dig.  i  3176;    Dec  Dig,  f  1174.*J 

4.  Criminal  Law  ({  470*)  —  Ofinior  Bti- 

dxncb— Mattebb  fob  Jubt. 

A  medical  expert  having  In  answer  to  • 
complete  hypothetical  question  stated  that  ac- 
cused was  not  insane  when  he  committed  the 
crime,  a  further  (question  "Now,  Doctor,  as- 
suming the  aforesaid  to  be  true  and  taking  into 
consideration  the  oral  and  physical  examination 
of  the  defendant  which  yon  have  already  testi- 
fied to,  are  sach  assumed  facts  inconsistent  with 
the  sanity  of  the  defendant  on  day  of  the  mnr- 
der," was  not  objectionable  as  calling  for  an 
expression  of  opinion  as  to  a  matter  which  it 
was  the  province  of  the  jury  to  determine. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  i  1059;   Dec.  Dig.  {  470.*] 

6.  Criminai.  Law  (g  364*)— Wrnesses  ({  879*) 
Confessions— Use  as  Evidence. 

A  confession  by  defendant  of  the  commis- 
sion  of  other  offenses  of  like  character  was 
admissible  on  the  question  of  accused's  mental 
condition  and  to  affect  his  credibility,  especially 
where  he  testified  that  he  was  nnable  to  re- 
member the  confession. 

[EM.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  i  760:  Dec.  Dig.  I  354;*  Wit- 
nesses, Cent  Dig.  i  1249;   Dec.  Dig.  |  879.*] 

6.  Criminal  Law  <t  1168*)— Habmlbss  Ebbob 

-Admission  or  Evidencb. 

Error  in  the  admission  of  evidence  Is  not 
ground  for  reversal  of  a  conviction  for  murder 
where  substantially  the  same  evidence  has  been 
otherwise  admitted  without  objection,  and  the 
verdict  Is  supported  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  §8  3137-3143;   Dec,  Dig.  !  1169.*] 

Appeal  from  Supreme  Court,  Trial  Term, 
Dutchess  County. 

Napoleon  Monat  was  convicted  of  murder 
in  the  first  degree,  and  be  appeals.    Afllrmed. 

John  F.  Blngwood,  for  appellant  Jobn  EL 
Mack,  for  the  People. 

HISCOCK,  J.  The  defendant  has  been 
convicted  of  the  crime  of  murder  In  the  first 
degree  because  he  killed  one  Kliff  early  In 
the  morning  of  January  24,  1909,  In  the  Ut- 
ter's  restaurant  The  theory  of  the  prosecu- 
tion In  brief  was  and  \b  that  defendant  and 
one  Conrow,  who  were  coemployfis  on  a  rail- 
road, formed  a  scheme  to  rob  the  deceased 
of  several  hundred  dollars,  which  he  was 
known  to  keep  In  his  house;  that  In  pursu- 
ance of  this  scheme  on  the  morning  In  ques- 
tion the  defendant  went  to  ElifTs  house, 
wherein  was  a  store  or  saloon,  and  struck 
down  Eilff  with  a  piece  of  iron,  causing  In- 
juries from  which  he  soon  died,  beat  bis 
wife  into  unconsciousness,  and  then  ransack- 
ed their  Bleeping  room  and  obtained  the  de- 
sired money.  On  the  trial,  In  addition  to 
the  general  Issue  raised  by  defendant's  plea 
of  not  guilty,  the  special  Issue  of  Insanity 
was  tried,  although  we  are  not  able  to  find 
that  It  was  pleaded. 
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It  does  not  seem  necessary  or  desirable  to 
enter  Into  any  extended  review  of  the  evi- 
dence In  this  case  In  announcing  onr  conclu- 
sion that  tbe  judgment  appealed  from  should 
be  affirmed.  The  testimony,  consisting  of  de- 
fendant's confessions  and  of  proof  of  Inde- 
pendent facts  corroborating  tbose  confessions 
at  many  Important  points,  leaves  no  reason- 
able doubt  whatever  that  the  defendant  com- 
mitted tbe  act  with  which  be  Is  charged. 
In  fact,  neither  on  the  trial  nor  on  tbe  argu- 
ment of  this  appeal  was  It  seriously  contend- 
ed that  he  did  not  kill  Kllff  at  the  time  and 
place  charged.  The  burden  of  bis  defense 
was  that  he  was  either  aflBIcted  with  perma- 
nent mental  Irresponsibility  or  that  as  a  re- 
sult of  drugs  and  Intoxicating  liquors  he  was 
temporarily  rendered  Incapable  of  appreciat- 
ing what  he  was  doing.  On  these  latter  Is- 
sues again,  without  recapitulating  the  evi- 
dence. It  may  be  stated  that  the  Jury  were 
fully  Justified  In  rejecting  his  claims  and  In 
holding  him  responsible  for  what  he  did. 

This  leaves  us  simply  to  discuss  briefly 
such  legal  questions  arising  In  the  course  of 
tbe  trial  as  are  urged  on  our  attention  by 
counsel  and  seem  to  require  any  considera- 
tion whatever.  Scarcely  any  of  these  ques- 
tions are  presented  by  any  proper  exception 
taken  on  tbe  trial,  but  nevertheless  we  have 
given  them  the  same  examination  as  though 
proper  exceptions  had  been  taken. 

It  Is  claimed  that  the  court  by  its  instruc- 
tions compelled  the  Jury  to  find  the  defend- 
ant either  guilty  of  murder  in  the  first  or 
second  degree  or  else  to  acquit  him,  and  thus 
left  them  no  option  to  find  him  guilty  of  an 
offense  of  a  lesser  degree. 

The  trial  Judge,  with  perfect  accuracy  and 
clearness,  defined  the  ordinary  cases  of  mur- 
der In  the  first  and  second  degrees  where  the 
killing  is  committed  with  a  design  to  efTect 
death,  and  is  or  is  not  tbe  result  of  delibera- 
tion and  premeditation,  and  also  the  crime  of 
murder  in  the  first  degree  when  the  killing  is 
effected  without  design  to  cause  death  by  a 
person  oigaged  In  the  commission  of  or  in 
an  attempt  to  commit  a  felony.  He  also 
with  equal  clearness  and  accuracy  defined  to 
the  jury  the  Insanity  or  defect  of  reason 
wlilch  would  excuse  the  defendant  from  legal 
responsibility  for  killing  Kllff,  and  also  In- 
structed them  as  to  the  effect  which  intoxi- 
cation would  have  as  bearing  on  the  purpose, 
motive  or  intent  of  defendant  if  he  was 
found  to  have  committed  the  acts  charged 
against  him  wliile  in  that  condition.  No  ex- 
ception was  taken  to  the  cbarge  as  made  on 
these  points,  and  no  request  was  made  for 
further  instructions  on  any  of  them.  As  sug- 
gested, however,  counsel  for  the  defendant 
now  claims  that  by  confining  his  instructions 
to  those  phases  of  the  case  which  have  been 
mentioned  the  trial  Judge  may  have  prevent- 
ed the  Jury  from  finding  the  defendant  guilty 
of  an  offense  of  a  lesser  degree,  and  thereby 
committed  error. 


The  answer  to  this  contention  is  twofold. 
The  instructions  given  to  tbe  Jury  were  the 
only  logical  ones  suggested  by  all  of  the  evi- 
dence in  the  case  if  tbe  defendant  killed 
Kllff,  and  while,  of  course,  the  Jury  had  the 
legal  right  to  convict  the  defendant  of  some 
lesser  crime  than  was  fixed  on  him  by  the 
verdict,  his  counsel,  if  he  thought  that  any 
such  view  was  permitted  by  tbe  evidence, 
should  have  called  the  attention  of  the  court 
to  it  and  specifically  requested  charges  on 
the  line  now  urged  by  him.  As  a  matter  of 
fact,  the  only  request  which  he  did  make  was 
that  the  Jury  might  find  his  client  guilty  of 
murder  in  the  first  or  second  degree.  The 
second  and  quite  conclusive  answer,  however, 
to  this  argument.  Is  that  the  jury  were  spe- 
cifically permitted  to  find  the  defendant 
guilty  of  murder  In  the  second  degree,  and 
inasmuch  as  they  did  not  avail  themselves 
of  this  permission,  but  Instead  found  him 
guilty  of  murder  In  the  first  degree,  it  is  not 
to  be  apprehended  that  they  would  have 
found  him  guilty  of  some  offense  less  serious 
than  murder  In  the  second  degree  under  tbe 
ordinary  definitions  applicable  to  this  case 
even  if  they  had  been  specifically  instructed 
that  they  might  so  do.  So  far  as  concerns 
the  killing  of  a  human  being  by  one  en- 
gaged in  tbe  commission  of  a  felony,  convic- 
tion in  a  lesser  degree  than  murder  in  tbe 
first  degree  is  not  Justified.  People  v.  Schlel- 
man,  197  N.  X.  383,  90  N.  B.  950,  27  L.  R.  A 
(N.  S.)  1076. 

Further  complaint  is  made  because  the 
trial  Judge  on  the  request  of  the  Jury  per- 
mitted part  of  his  charge  to  be  written  out 
and  to  be  taken  by  the  jury  with  them  Into 
their  room.  This  was  done  in  response  to 
the  specific  request  of  the  Jury  after  they 
had  been  deliberating  for  some  time  and  only 
after  submission  of  this  written  portion  to 
counsel  both  for  tbe  people  and  the  defend- 
ant and  without  any  objection  whatever  on 
their  part.  We  are  unable  to  see  where  any 
error  was  committed  or  legal  injury  inflicted 
on  the  defendant  by  this  course.  The  jury 
had  received  the  general  and  complete  in- 
structions of  the  court  and  bad  retired  for 
deliberation.  Thereafter  they  returned  to  the 
court  and  requested  not  only  additional  in- 
stmctions,  but  also  that  a  certain  portion  of 
tbe  charge  should  be  written  out  so  as  to  en- 
able them  to  give  more  careful  and  complete 
consideration  thereto.  At  the  time  they  made 
this  riequest,  it  is  to  be  assumed  that  their 
deliberations  had  led  them  to  select  this  spe- 
cific portion  of  the  charge  as  especially  ap- 
plicable to  the  views  which  were  prevailing 
In  their  minds;  and  personally  I  see  no  rea- 
son why  as  a  matter  of  convenience  the  court 
could  not  cause  to  be  written  out  for  them 
a  portion  of  the  charge,  so  as  to  secure  great- 
er accuracy  in  their  consideration  and  appre- 
ciation of  it.  But,  however  this  may  be  as 
a  general  proposition,  there  was  nothing  er- 
roneous In  what  was  submitted  to  them,  and 
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thlB  sabmlaalon  was  made  with  the  acqui- 
escence of  the  counsel  for  the  defendant, 
and,  under  those  clrcnmstancee,  certainly  no 
error  was  committed. 

Of  the  errors  alleged  to  have  been  com- 
mitted in  the  admission  of  evidence.  It  Is 
only  necessary  briefly  to  consider  a  very  few. 

The  complaint  in  regard  to  the  admission 
of  defendant's  confessions  as  reduced  to  writ- 
ing by  the  witness  Graham  is  fully  answered 
by  the  decision  of  tliis  court  in  People  t. 
Furlong,  187  N.  T.  198,  79  N.  E.  978. 

One  of  the  medical  experts  called  by  the 
people  had  described  with  great  detail  what 
was  said  and  done  on  the  occasion  of  an  ex- 
amination of  the  defendant  by  the  witness 
and  two  other  medical  experts.  Then,  in  an- 
swer to  an  hypothetical  question  which  em- 
bodied various  facts  concerning  the  defend- 
ant which  the  evidence  tended  to  establish, 
and  also  the  above  observations  of  the  wit- 
ness as  detailed  by  him,  he  stated  that  in  his 
opinion  the  defendant  was  sane  on  the  date 
of  the  alleged  murder.  Counsel  for  the  peo- 
ple then  framed  a  question  embodying  a  de- 
scription of  various  alleged  irrational  acts 
on  the  part  of  the  defendant  which  his  evi- 
dence tended  to  establish,  and  asked,  "Now, 
Doctor,  assuming  the  aforesaid  to  be  true 
and  taking  into  consideration  the  oral  and 
physical  examination  of  the  defendant  which 
you  have  already  testified  to,  are  such  as- 
sumed facts  inconsistent  with  the  sanity  of 
the  defendant  on  the  24th  day  of  January, 
1009?"  This  was  objected  to  on  the  ground, 
amongst  others,  that  the  question  presented 
was  one  for  the  Jury.  Of  course,  the  ques- 
tion was  one  for  the  Jury,  but  as  it  seems  to 
us  the  people  had  a  right  to  call  on  this  wit- 
ness as  an  expert  to  state  whether  these 
acts,  even  if  they  occurred,  were  inconsistent 
with  or  modified  his  opinion  as  to  the  sanity 
of  the  defendant.  That  was  the  real  purpose 
and  result  of  the  question  and  answer  as 
more  fully  appears  by  the  continuation  of 
the  examination. 

One  of  the  defendant's  alleged  confessions 
was  claimed  to  have  been  made  to  a  chief  of 
police.  As  part  of  the  people's  case  this  wit- 
ness was  allowed  to  testify  to  what  defend- 
ant had  told  him  concerning  the  commission 
of  the  crime  here  involved.  He  testified  that 
this  confession  had  been  reduced  to  writing 
and  signed  by  the  defendant,  and  without  ob- 
jection, which  raised  the  question  now  under 
discussion,  said  written  confession  was  re- 
ceived in  evidence.  Although  his  oral  testi- 
mony did  not  cover  that  subject,  the  written 
confession  contained  admissions  that  defend- 
.ant  prior  to  the  commission  of  this  crime 
had  formed  a  scheme  with  the  same  Conrow 
already  mentioned  to  rob  a  station  agent, 
and  had  only  been  diverted  from  the  consum- 


mation of  this  purpose  by  accident;  that  he 
had  climbed  into  a  house  and  stolen  some 
money.  After  the  defendant  had  taken  the 
stand  and  testified  that  he  was  entirely  un- 
able to  remember  whether  he  had  made  con- 
fession to  this  witness,  and  also  unable  to 
tell  whether  he  had  Intended  to  rob  the  sta- 
tion agent,  and  whether  he  Iiad  climbed  into 
the  house  and  stolen  the  money,  and  on  re- 
buttal, the  chief  of  police  was  permitted  over 
defendant's  objections  to  tell  of  defendant's 
admissions  to  him  concerning  the  two  trans- 
actions last  mentioned.  The  court  overruled 
the  objections  and  took  the  evidence  "on  the 
mental  condition,  and  also  the  defendant's 
veracity,  that  he  had  no  recollection  of  what 
was  said  and  done  at  the  Interview  with  the 
chief."  Likewise,  in  his  charge  the  court  in- 
structed the  Jury  that  these  transactions 
could  not  in  any  way  be  made  the  basis  of 
convicting  him  in  this  case,  and  that  evidence 
of  them  was  only  to  be  considered  as  bearing 
on  the  question  of  defendant's  credibility 
and  in  so  far  as  they  related  to  his  mental 
condition  at  the  time  he  was  In  Jail  and  was 
said  to  have  made  the  statements. 

While  I  am  Inclined  to  think  that  tlie  dis- 
trict attorney  in  recalling  the  chief  of  police 
and  bringing  in  this  evidence  of  the  alleged 
confession  of  other  alleged  misdeeds  by  the 
defendant  had  another  purpose  than  that  de- 
fined by  the  court  and  incurred  unnecessary 
risks,  I  do  not  feel  that  under  any  view  any 
such  error  was  committed  on  the  part  of  the 
court  or  any  such  injury  done  to  the  defend- 
ant as  requires  us  to  reverse  the  Judgment 
Possibly  the  evidence  of  everything  which 
the  defendant  said  on  the  occasion  in  ques- 
tion was  permissible  as  bearing  on  bia  men- 
tal condition  in  view  of  his  denial  on  the 
stand  that  he  could  remember  anything 
which  occurred.  Moreover,  as  already  has 
been  pointed  out,  his  written  confession,  cov- 
ering substantially  everything  that  was  tes- 
tified to  by  the  chief  of  police  when  last  re- 
called, was  already  in  evidence  without  prop- 
er objection  and  presumably  before  the  Jury 
for  consideration.  But,  furthermore  and  last- 
ly, in  view  of  the  general  merits  of  this 
case  and  of  the  evidence  of  defendant's  prior 
mUdeeds,  we  cannot  feel  that  this  evidence, 
even  if  technically  objectionable,  substantial- 
ly Infiuenced  the  Jury  in  finding  the  verdict 
which  was  rendered  against  him. 

For  these  reasons  we  tlilnk  that  the  Judg- 
ment must  be  affirmed. 

CULLBN,  O.  J.,  and  GRAY,  WERNER, 
WIIiLARD  BARTI.Bnrr,  CHASE,  and  OOI*- 
UN,  JJ.,  concur. 

Judgment  afSrmed. 


Digitized  by 


Google 


N.X.) 


SMITH  T.  DOTTERWEIOH. 


985 


(SOO  N.  T.  IM.) 

SMITH  ▼.  DOTTERWEIOH. 

(Conrt  of  Appeals  of  New  Tork.    Jan.  S,  1911.) 

1.  Appeal  and  Erbor  (S  927*)  —  Rbvibw — 

PBESUlfPTIONS  —   iNnSBKNOBS      VBOU      BVI- 
DKNCE. 

A  part7  against  whom  a  verdict  has  been 
directea  is  entitled  on  appeal  to  the  most  fayor- 
•ble  inferences  from  the  eTidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  !  3748;    Dec.  Dig;.  \  927.*] 

8L  BiLU  AWD  Notes  (8  537*)— AcmoH— Cow- 

Dinon   Subsequent. 

If  an  oral  agreement  made  at  the  making 
of  a  note  amounts  to  a  condition  subsequent, 
the  construction  of  the  note  is  for  the  court. 

[Eld.   Note.— For  other  cases,  see   Bills   and 
Notes,  Oent  Dig.  !i  18U2,  ISTl;    Dec  Dig.  i 
637.*] 
&  Bills  and  Notes  (I  537*)— Actions— Cow- 

DinoN  Pbecedent—Questiow  for  Jury. 
Whether  notes  were  given  payable  only  on 
the  performance  of  a  condition  precedent  held, 
on  tne  evidence,  a  question  for  the  jury. 

[Ed.   Note.— For   other   cases,   see   Bills  and 
Notes,  Cent.  Dig.  {f  1871,  1874;    Dec.  Dig.  ! 
637.*] 
4.  BviDENOK  (i  444*)— Pabol  Bvidbnck  Ar- 

rsoTiNO  Wbitinqb— Sefabatb  Oral  Aorkx- 

kent  —  Condition  Precedent  to  Obuqa- 

HON  IN  Wbitino — ^Nots. 

Parol  evidence  to  show  that  a  note  was 
given  payable  only  on  the  performance  of  a 
condition  precedent  is  competent,  since  it  is 
not  evidence  to  contradict  or  change  the  writ- 
ten instrument,  but  evidence  tending  to  show 
that  a  vrriting  purporting  to  be  a  contract  is  in 
fact  no  contract. 

[Ed.    Note.— For  other   cases,   see   Evidence, 
Cent.  Dig.  §S  1929-1944;   Dec  Dig.  !  444.*] 

6.  Evidence  (§  397*) — Pabol  Eviokncs  Af- 
rECTiNG  Writings— Contracts. 

Though  parol  evidence  tends  to  establish 
the  existence  of  a  written  contract,  if  it  ia 
designed  to  contradict  and  change  the  con- 
tract, it  is  incompetent. 

^  [Ed.    Note.— For   other   cases,   see   EJvIdence, 
Cent.  Dig.  §§  1756-1765 ;   Dec  Dig.  J  397.*] 

6.  Bills  and  Notes  (8  64*)  —  Requisites — 
Delivkbt — Conditional  I)elivebt. 

The  effect  of  delivery  and  the  extent  of  the 
operation  of  an  instrument  not  under  seal  as  a 
negotiable  note  may  be  limited,  as  between  the 
parties  to  it  or  others  hBrine  notice,  by  the 
condition  open  which  delivery  is  made. 

[Ed.   Note.— For  other  cases,   see   Bills  and 
Notes,  Cent.  Dig.  8  104;   Dec  Dig.  §  64.*] 

7.  Evidence  (8  432*)— Pabol  Evioxnox— In- 
validity of  Wbitteh  Instbuiuent  —  Con- 
bidebation. 

As  between  the  original  parties  and  others 
having  notice,  the  want  of  consideration  in  a 
contract  may  be  shown  by  parol. 

[Ed.    Note.— For    other   cases,   see   Evidence, 
Cent.  Dig.  88  1981-1989 ;    Dec  Dig.  |  432.*] 
&  iRSVBANCx  (8  187*)— Premium  Notes— De- 
fenses—Condition  Preckdent. 

Where  a  note  for  a  premium  was  made  and 
delivered  to  the  general  agent  of  an  insurance 
company  on  oral  agreement  and  understanding 
that  the  policy  would  not  be  taken  or  have  any 
effect,  nor  the  note  be  binding,  unless  the  agent 
secured  a  loan  for  the  maker,  the  securing  of 
the  loan  is  a  condition  precedent,  and,  in  an 
action  on  notes  given  in  renewal  of  the  original 
note,  the  maker  on  proof  of  nonperformance  of 
the  condition  is  not  liable. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  88  399-401 ;   Dec  Dig.  8  187.*1 


9.  Btidkncb  (i  444*)— Parol  Evidbnci  Af- 
FBOTiNO  Writing — Grounds  for  Admission 
OF  Extrinsic  Evidence. 

Where  a  premium  note  delivered  to  the 
general  agent  ot  an  insurance  company  on  con- 
dition that  the  a^ent  should  procure  a  loan  for 
the  maker  is  split  up  and  renewed  by  several 
notes  given  to  an  insurance  broker,  who  had 
aided  the  general  agent  in  negotiating  the  orig- 
inal note,  evidence  of  what  took  place  at  the 
renewal  of  the  notes  is  competent,  as  tending  to 
show  that  the  renewal  notes  were  affected  by 
the  same  condition. 

[Ed.  Note. — For  other  cases,'  see  Evidence^ 
Cent  Dig.  8  1943;    Dec  Dig.  8  444.*] 

10.  InbUBANCE  (8  197*}— EXISTENOX  OF  AOKN- 

CY— Question  for  Jury. 

In  an  action  on  a  premium  note  which 
had  been  given  by  the  maker  to  the  general 
a^nt  of  an  insurance  company,  after  negotia- 
tions by  insurance  brokers,  evidence  held  suf- 
ficient to  make  it  a  question  fpr  the  jury  wheth- 
er one  of  the  brokers  in  obtaining  renewal 
notes  for  the  original  note  was  acting  for  the 
general  agent 

[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Cent.  Dig.  8  454 ;   Dec.  Dig.  8  197.*] 

Appeal  from  Supreme  Conrt,  Appellate 
Division,  Fourth  Department 

Action  by  Oeorge  N.  Smith  against  Rn- 
dolph  Dotterwelch.  From  a  judgmoit  for 
plalntur  (132  App.  Dlv.  489,  116  N.  Y.  Sopp. 
896),  defendant  api)eals.  Reversed,  and  new 
trial  ordered. 

See,  also,  118  App.  Dlv.  817,  103  M.  X. 
Snpp.  1142. 

Adelbeit  Moot,  for  appellant  William  B. 
Daniels,  for  respondent 


WERNER,  J.  On  the  28th  day  of  Feb- 
raary,  1901,  tbe  defendant  executed  and  de- 
livered to  the  plaintiff  a  promissory  note  for 
$3,740,  payable  in  six  months.  When  this 
note  became  due  it  was  renewed  by  the  four 
notes  in  suit,  which  were  dated.  August  28, 
1901,  and  payable  In  six  months  from  that 
date.  These  renewal  notes  were  not  paid  at 
maturity,  and  the  plaintiff  brought  tliis  ac- 
tion upon  a  complaint  in  the  usual  form. 
Upon  the  trial  the  plaintiff  introduced  evi- 
dence to  show  tliat  the  original  note  was  giv- 
en  in  payment  of  premiums  upon  two  life  in- 
surance policies  issued  to  the  defendant  by 
the  John  Hancock  Life  Insurance  Company 
through  the  plaintiff,  as  its  general  agent 

The  defendant  interposed  an  answer,  deny- 
ing that  the  notes  were  given  for  value  re- 
ceived and  that  the  plaintiff  was  the  lawful 
holder  and  owner  ttiereof,  and  alleging  an 
oral  agreement  under  which  neither  the  notes 
nor  the  insurance  policies  were  to  become 
valid  and  enforceable  obligations,  unless  the 
plaintiff  should  secure  for  the  defendant  a 
certain  loan  of  money.  Tlie  defendant's  tes- 
timony in  support  of  these  all^ations  was  to 
the  effect  that  In  February,  1901,  be  was 
visited  in  Olean  by  two  Insurance  brokers 
named  Marvin  and  Larabee,  who  solicited 
him  to  take  some  life  insurance;  that  he  at 
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first  replied  that  he  did  not  want  any;  that 
he  afterwards' called  Larabee  Into  his  private 
office  In  the  Dotterwelch  Brewery  and  told 
him  that  he  bad  an  option  to  buy  the  stock 
of  the  brewing  company  and  wanted  to  raise 
$70,000  to  pay  for  it;  that,  If  he  could  get 
a  loan  for  that  amount  on  the  life  Insurance 
and  the  brewing  company's  stock  as  col- 
lateral, he  would  take  the  insurance;  that 
Larabee  assured  him  that  It  could  be  done, 
and  cited  Instances  in  which  certain  depart- 
ment stores  in  BufCalo  had  made  loans  under 
similar  conditions.  The  defendant  further 
testified  that  a  week  later  the  plalntllT,  Lara- 
bee, and  Marrln  called;  that  after  he  had 
been  Introduced  the  plalntifT  said:  "The  boys 
have  been  talking— Mr.  Larabee  and  Mr.  Mar- 
vin have  been  talking — to  you  about  taking 
out  an  Insurance  for  a  loan,"  and  I  said  "Yes." 
He  says,  "Do  you  want  It?"  I  said,  "I  do, 
providing  you  can  make  the  loan."  "And 
Mr.  Smith  said  that  If  I  would  take  out  an 
Insurance  he  could  make  the  loan  for  me,  and 
that  this  company  could  take  at  least  50,000 
and  he  knew  where  he  could  place  the  other 
20.  They  even  advised  me  to  split  up  the 
policy,  so  that  they  wouldn't  have  any  trouble 
making  the  loan."  The  defendant,  further 
testified  that  he  met  the  plaintiff  in  Oleau 
about  10  days  later,  at  which  time  the  latter 
prodoiced  the  policies;  that  he  then  told  the 
plaintiff  "that  under  no  consideration  could 
I  take  out  a  policy  of  that  kind  without  he 
could  guarantee  to  make  me  a  loan";  that 
when  the  plaintiff  handed  the  original  note 
to  the  defendant,  "I  told  him  there  was  no 
use  of  my  signing  that  note  for  a  policy  at 
the  wages  I  was  getting.  I  was  getting  $75 
a  month  and  I  couldn't  pay  no  $100,000  in- 
surance on  $75  a  month,  and  he  said,  'You 
sign  this  note,  and  I  will  hold  it  in  my  safe 
until  this  deal  is  closed,  and.  If  it  is  not  dos- 
ed, I  return  you  the  note  and  you  return  me 
the  policy.  I  will  bold  this  note  in  may  safe 
and  won't  try  to  sell  it.'  He  was  to  loan  me 
$70,000  at  5  per  cent  for  five  years  or  ten, 
and  with  the  privilege  of  having  it  longer. 
He  said,  *I  can  get  you  the  $70,000  loan,  and 
I  can  get  It  for  you  at  5  per  cent  for  five 
years  or  ten,  with  the  privilege  of  having  It 
longer.'  He  said,  unless  I  would  sign  the 
note  to  show  that  everything  was  In  good 
faith,  be  couldn't  make  me  the  loan  on  the 
policy.  He  said  there  wouldn't  be  any  effect 
in  the  policy;  the  policy  would  be  null  and 
void  if  be  didn't  get  me  the  loan;  that  they 
would  take  the  same  chance  as  L" 

These  are  the  circumstances  In  which  the 
defendant  says  he  executed  the  original  note 
and  delivered  It  to  the  plaintiff,  receiving  at 
the  same  time  two  policies  issued  by  the 
John  Hancock  Life  Insurance  Company  for 
$70,000  and  $30,000,  respectively,  together 
with  receipts  showing  that  the  premiums  for 
the  first  year  had  been  paid. 

The  defendant  sought  to  show  what  took 
place  In  August,  1901,  between  Marvin  and 


himself  regarding  the  renewal  of  the  original 
note,  but  the  learned  trial  court  excluded  the 
proffered  evidence,  upon  the  ground  that 
Marvin's  declarations  and  admissions  could 
not  bind  the  plaintiff,  as  there  was  no  proof 
that  Marvin  had  authority  to  do  anything 
except  to  get  an  unconditional  renewal.  Then 
the  defendant  further  testified  tuat  the  plain- 
tiff never  procured  the  loan  for  him;  that 
soon  after  the  notes  in  suit  became  due,  and 
before  this  action  was  commenced,  he  w«it 
to  the  plaintiff's  office  in  JBuffalo,  and  asked 
for  a  return  of  the  notes  and  tendered  bade 
the  policies. 

When  the  defendant  rested  his  case  the 
learned  trial  court  granted  the  plaintiffs  mo- 
tion for  the  direction  of  a  verdict  and  to 
this  ruling  the  defendant  duly  excepted.  The 
defendant  also  asked  the  court  to  submit  to 
the  Jury  the  question  whether  the  insurance 
policies  were  accepted  by  the  defendant  and 
the  original  note  was  delivered  to  the'  plain- 
tiff, upon  condition  that  the  same  should  be 
returned  in  case  the  plaintiff  did  not  within 
a  year  procure  a  loan  of  $70,000  for  the 
plaintiff,  with  the  Insurance  policies  and  the 
brewery  stock  as  collateraL  This  motion  was 
also  denied,  and  the  defendant  took  an  ex- 
ception. 

We  have  quoted  or  cited  only  such  parts  of 
the  evidence  as  bear  directly  opon  the  ques- 
tion whether  the  learned  trial  court  erred  in 
directing  a  verdict  for  the  plaintiff.  The  case 
is  characterized  by  a  number  of  peculiarities 
which  may,  or  may  not  be  influential  in  de- 
termining the  ultimate  result,  but  with  these 
we  have  no  present  concern.  The  question 
now  before  ns  is  whether  the  testimony  of  the 
defendant  supplemented  by  such  legitimate 
inferences  therefrom  as  are  most  favorable 
to  him,  is  of  sufficient  weight  and  probative 
force  to  create  a  question  of  fact  for  the 
jury,  and  that  question  obviously  depends 
upon  the  nature  and  effect  of  the  oral  agree- 
ment to  which  he  testified.  If  that  agree- 
ment, which  for  present  purposes  must  be  as- 
sumed to  have  been  made,  created  a  condi- 
tion precedent  without  the  performance  of 
which  the  notes  never  became  valid  obliga- 
tions In  favor  of  the  plaintiff,  then  there  is  a 
question  of  fact  for  the  arbitrament  of  a 
Jury.  The  converse  of  the  proposition  is 
equally  simple.  If  the  effect  of  that  agree- 
ment was  to  Ingraft  upon  a  valid  contract  a 
condition  subsequent,  the  learned  trial  Justice 
was  right  in  ruling  that  the  Issue  was  one 
of  law  for  his  decision.  A  careful  analysis 
of  the  defendant's  testimony  has  convinced 
ns  that  he  is  right  In  the  contention  that  the 
case  should  have  been  sent  to  the  Jury.  He 
testified  that  he  told  the  plaintiff  that  under 
no  consideration  would  he  talce  the  insur- 
ance, unless  the  plaintiff  would  guarantee  to 
make  him  the  loan;  that  the  plaintiff  told 
bim  to  sign  the  note,  which  would  be  held 
in  the  plaintiff's  safe  until  the  deal  was  clos- 
ed; that  If  It  was  not  dosed,  the  note  would 
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be  returned  to  the  defendant  and  the  policy 
would  be  returned  to  the  plaintiff;  tliat  the 
policy  would  be  null  and  void  if  the  plaintiff 
did  not  get  the  loan  for  the  defendant,  and 
that  both  of  them  would  be  taking  the  same 
chance.  If  these  statements  mean  anything, 
they  plainly  import  a  condition  which  was  to 
be  performed  before  the  transaction,  witness- 
ed by  the  delivery  of  the  note  to  the  plaintiff 
and  the  delivery  of  the  policies  and  receipts 
to  the  defendant,  was  to  be  regarded  as  con- 
summated and  binding.  That  condition  was 
the  procurement  of  the  loan  which,  conceded- 
ly,  was  never  made.  Giving  to  the  defend- 
ant's story  a  fair,  natural,  and  unstrained  in- 
terpretation, we  have  a  case  in  which  there  is 
failure  of  the  precise  condition  which  must 
determine  the  existence  or  nonexistence  of 
any  contract  between  him  and  the  plaintiff. 
We  are  not  unmindful  of  the  opposing  facts 
and  antagonistic  inferences  which  other  fea- 
tures of  the  transaction  may  suggest  These 
are  not  proper  subjects  for  present  discus- 
sion. We  simply  emphasize  the  controlling 
circumstance  that,  if  the  defendant's  story  is 
true,  there  is  no  binding  contract  between 
him  and  the  plaintiff,  and  the  Issue  of  Its 
truth  or  falsity  is  for  the  jury,  and  not  for 
the  court 

There  is  no  subtlety  or  ambiguity  in  the 
law  of  the  subject;  but  there  is  difficulty  in 
applying  it  to  some  cases  in  which  there  may 
be  uncertainty  as  to  the  effect  of  oral  testi- 
mony upon  contracts  which  are  wholly  or 
partly  reduced  to  writing.  When  the  oral 
testimony  goes  directly  to  the  question  wheth- 
er there  is  a  written  contract  or  not,  it  is  al- 
ways competent;  but  when  the  effect  of  the 
oral  testimony  is  to  establish  the  existence  of 
a  written  contract,  which  it  Is  designed  to 
contradict  or  change  by  parol,  then  the  spok- 
en word  must  yield  to  the  written  compact 

There  are  many  decided  cases  upon  this 
branch  of  the  law  both  in  this  state  and  In 
other  jurisdictions,  but  we  shall  refer  to  only 
a  few,  as  Illustrating  the  line  of  cleavage 
between  the  case  at  bar  and  the  case  of 
Jamestown  Business  College  Ass'n  v.  Allen, 
172  N.  X.  291,  64  N.  B.  952,  92  Am.  St.  Rep. 
740,  upon  which  the  respondent  relies  to  sup- 
port his  contentions.  In  Benton  v.  Martin, 
52  N.  T.  570,  this  court  very  clearly  enunciat- 
ed the  rule  which  has  always  obtained  in  this 
state:  "Instnmients  not  under  seal  may  be 
delivered  to  the  one  to  whom  upon  their  face 
they  are  made  payable,  or  who  by  their  terms 
Is  entitled  to  some  Interest  or  benefit  under 
them,  upon  conditions  the  observance  of 
which  is  essential  to  their  validity.  And  the 
annexing  of  such  conditions  to  the  delivery 
is  not  an  oral  contradiction  of  the  written 
obligation,  though  negotiable,  as  between  the 
parties  to  it  or  others  having  notice.  It 
needs  a  delivery  to  make  the  obligation  op- 
erative at  all,  and  the  effect  of  the  delivery 
and  the  extent  of  the  operation  of  the  Instru- 
ment may  be  limited  by  the  conditions  with 


which  delivery  Is  made.  And  so  also,  as  be- 
tween the  original  parties  and  others  having 
notice,  the  want  of  consideration  may  be 
shown."  Page  574.  This  quotation  sums  up 
the  whole  of  the  law  applicable  to  the  case 
at  bar  In  Its  present  state,  and  outlines  com- 
prehensively the  rule  which  has  been  follow- 
ed In  Bookstaver  y.  Jayne,  60  N.  T.  146, 
Orierson  y.  Mason,  60  N.  Y.  394,  Reynolds  v. 
Bobinson,  110  N.  T.  654, 18  N.  B.  127,  Schmlt- 
Uer  v.  Simon,  114  N.  X.  176,  21  N.  B.  162, 11 
Am.  St  Rep.  621,  and  other  cases,  under  a 
variety  of  circumstances. 

The  case  of  Jamestown  Business  College 
Ass'n  y.  Allen,  supra,  is  a  salient  illustra- 
tion of  the  converse  of  this  rule.  There  the 
promissory  note  was  rendered  effective  and 
complete  by  an  unconditional  delivery.  The 
payee  agreed  to  release  the  maker,  and  to 
cancel  the  note,  upon  a  fufiure  contingency 
which  might  or  might  not  arise.  That  was 
clearly  a  condition  subsequent  which  brought 
the  case  within  the  general  rule  that  a  con- 
tract reduced  to  writing,  and  complete  in  Its 
terms,  cannot  be  varied  and  contradicted  by 
oral  testimony.  Elghmle  v.  Taylor,  98  N.  T. 
288;  Thomas  v.  Scutt,  127  N.  Y.  133,  27  N.  B. 
961;  Stowell  V.  Greenwich  Ins.  Co.,  163  N. 
Y.  298,  57  N.  B.  480;  Mead  v.  Dunlevle,  174 
N.  T.  108,  66  M.  E.  658.  Thus,  to  state  the 
difference  most  concretely,  the  case  at  bar 
is  one  in  which  the  oral  testimony  tends  to 
show  that  the  wrlttag  purporting  to  be  a  con- 
tract is  in  fact  no  contract  at  all;  while  In 
the  case  of  the  Jamestown  Business  College 
the  oral  testimony  was  In  direct  contradic- 
tion of  the  written  contract  as  to  the  exist- 
ence and  validity  of  which  there  was  no  con- 
troversy. 

We  think  the  court  erred  in  excluding  the 
evidence  offered  by  the  defendant  to  show 
what  took  place  between  him  and  Marvin  at 
the  time  when  the  original  note  was  renew- 
ed by  the  notes  in  suit  It  needs  no  argu- 
ment to  demonstrate  that.  If  it  was  compe- 
tent for-  the  defendant  to  show  under  what 
conditions  he  delivered  the  original  note,  he 
must  logically  be  permitted  to  show  that  the 
renewal  notes  were  affected  by  the  same  con- 
ditions. Qaite  aside  from  this,  there  Is 
enough  In  the  record  to  make  it  a  question 
for  the  jury  whether  Marvin  was  or  was  not 
the  alter  ego  of  the  plaintiff  in  the  dealings 
with  the  defendant 

As  there  must  be  another  trial,  we  have 
eliminated  from  this  discussion  everything 
that  is  not  germane  to  the  questions  which 
are  before  us  on  this  appeal.  We  have  not 
referred  to  the  defendant's  counterclaim, 
which  is  manifestly  inconsistent  with  his 
defense,  or  to  the  evidence  relating  to  his 
asserted  possession  of  options  for  the  pur- 
chase of  the  brewery  stock.  These  and  vari- 
ous other  features  of  the  case  may  be  of  Im- 
portance in  determining  the  verdict  of  a 
jury,  but  they  cannot  affect  our  decision. 

The  judgment  should  be  reversed  and  a 
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new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event 

CUIiLBN,  <X  J.,  and  HAIOHT,  WILLARD 
BARTLETT,  HISCOCK,  CHASE,  and  COI#- 
LIN,  33.,  concur. 

Judgment  reversed,  etc. 


(200  N.  T.  3J8) 

PEOPLE  ex  reL  NEW  YORK  CENT.  A  H. 
B.  B.  CO.  y.  OADS.  Comptroller. 

(Court  of  Appeals  of  New  Tork.    Jan.  8, 1911.) 

1.  Taxation  (S  S76*)— Fbahohisk  Tax— In- 
CBEASED  Capital  Stook. 

In  view  of  Tax  Law  (Consol.  Laws,  c.  6(9 
{  182,  requiring  a  franchise  tax  to  be  paid  in 
advance,  wliere  the  capital  stock  of  a  railroad 
company  was  increased  in  January  and  re- 
mained at  the  Increased  sum  until  the  end  of 
the  tax  year,  the  franchise  tax  was  properly 
assessed  on  the  basis  of  the  whole  outstanding 
stock  at  the  end  of  the  tax  year,  and  not  of 
the  average  amount  of  stock  outstanding  dur- 
ing the  year. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  {§  825,  629-631;   Dec  Dig.  i  876.*] 

2.  Taxation  (J  37e*>— Pbanohise  Tax— As- 

SESBMSNT— MAKKET  VALTJB. 

The  Tax  Law  (Consol.  Laws,  c.  60)  §  182, 
provides  that  where  stock  pays  6  per  cent  'div- 
idends or  more,  the  franchise  tax  assessed 
against  the .  corporation  shall  be  based  on  the 
amount  of  the  dividends,  but  if  it  pays  less 
than  6  per  cent,  the  tax  shall  be  computed  on 
the  value  of  the  stock,  and  the  rates  of  taxa- 
tion prescribed,  make  the  tax,  if  computed  on 
the  basis  of  6  per  cent  dividends,  the  same  In 
amount  as  if  computed  on  the  par  value  of  the 
stock.  The  statute  also  provides  that  if  a  cor- 
poration has  more  than  one  kind  of  stock,  and 
the  dividends  vary  on  the  several  kinds,  the 
franchise  tax  shall  be  computed  separately  for 
each  kind  of  stock.  The  capital  stock  of  a 
railroad  company  was  increased  during  the  tax 
year,  and  6  per  cent  dividends  were  paid  on 
all  of  the  stock  outstanding  when  dividends 
were  paid,  but  as  the  dividends  were  declared 
quarterly,  those  paid  pn  the  new  stock  amount- 
ed to  less  than  6  per  cent.  Held,  that  there 
was  only  one  kind  of  stock  upon  which  divi- 
dends were  paid,  the  new  stock  not  constitut- 
ing a  different  kind  of  stock  from  the  old  with- 
in the  meaning  of  the  statute,  which  contem- 
plated different  kinds  of  stock,  as  preferred 
and  common  stock,  so  that  the  franchise  tax 
should  be  computed  on  the  basis  of  all  of  the 
stock  having  pcud  6  per  cent  dividends,  and 
not  on  the  market  value  of  the  stock. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  i  625,  629-631 ;   Dec  Dig.  §  376.*] 

Appeal  from  Supreme  Ckiurt,  Appellate 
Division,  Third  Department 

Certiorari  by  the  People,  on  the  relation  of 
the  New  York  Central  &  Hudson  River  RaU- 
road  C!ompany,  against  Charles  H.  Gaus,  as 
comptroller,  to  review  a  determination  of  the 
comptroller  in  assessing  a  franchise  tax. 
From  a  final  order  of  the  Appellate  Division 
(138  App.  Dlv.  934,  123  N.  Y.  Supp.  1136) 
confirming  such  determination,  relator  ap- 
peals.   Order  modified  as  stated. 


Thomas  Emery,  for  appellant  Edward  R. 
O'Malley,  Atty.  (Jen.  (Edward  H.  Letdiworth, 
of  counsel),  for  respondent 

CULLBN,  a  J.  The  relator's  capital  stock 
on  November  1,  1906,  was  $149,197,800.  On 
the  Ist  of  January  following  it  was  Increas- 
ed to  $178,632,000,  and  remained  at  that  sum 
until  October  31,  1907,  the  end  of  the  tax 
year.  Not  all  of  the  relator's  capital  was  en- 
gaged within  this  state,  but  there  is  no  ques- 
tion as  to  the  correctness  of  the 'apportion- 
ment made  by  the  comptroller  in  that  re- 
spect It  is  the  increase  of  stock  that  has 
given  rise. to  the  dispute  In  this  case.  Two 
questions  are  presented :  (1)  The  comptroller 
assessed  the  tax  on  the  basis  of  the  wholft 
outstanding  stock  at  the  end  of  the  tax  year. 
The  relator  claims  that  as  the  Increased 
stock  was  outstanding  during  only  a  part  of 
the  year,  the  assessment  should  have  been 
made  on  the  average  amount  of  stock  during 
the  year.  (2)  The  relator  paid  during  the 
year  dividends  at  the  rate  of  6  per  cent 
per  annum  on  all  Its  stock  outstanding  at 
the  time  of  the  dividends,  but  as  the  divi- 
dends were  declared  quarterly,  necessarily 
those  paid  on  the  new  stock  aggregated 
less  than  6  per  cent  The  comptroller  held 
that  6  per  cent  not  having  been  paid  on 
the  new  Issues,  the  tax  should  be  comput- 
ed under  section  182  of  the  tax  law  (Con- 
sol. Laws,  c.  60)  on  the  market  value  of 
the  stock,  a  sum  in  excess  of  its  par  value. 
The  relator  contends  that  all  the  stock 
should  be  deemed  to  have  received  dividends 
amounting  to  6  per  cent  and  the  tax  comput- 
ed on  that  basis,  which  would  result  in  a 
smaller  tax  than  that  imposed  by  the  comp- 
troller. This  difference  in  result  Is  occasion- 
ed by  the  fact  that  under  the  tax  law  an- 
nual dividends  of  6  per  cent  seem  to  be  con- 
sidered the  normal  return  of  a  stock  worth 
par.  Where  stock  pays  dividends  amounting 
to  that  stun  or  more,  the  franchise  tax  is 
based  on  the  amount  of  dividends,  but  if  less 
than  6  per  cent,  then  the  tax  is  computed  on 
the  value  of  the  stock,  and  the  rates  of  taxa- 
tion prescribed  by  the  statute  are  such  that 
If  computed  on  the  basis  of  6  per  cent  divi- 
dends the  tax  is  exactly  the  same  in  amount 
as  tf  computed  on  the  value  of  'the  stock  at 
par.  This  leads  at  times  to  very  queer  re- 
sults. Not  only  a  safe  6  per  cent  stock,  but 
even  a  safe  6  per  cent,  stock,  is  apt  to  \m 
worth  more  than  par,  and  hence  it  is  that 
the  same  corporation,  when  it  Is  able  to  pay 
stockholders  only  6  per  cent,  may  be  subject 
to  a  greater  tax  than  in  a  more  prosperous 
year  when  it  is  able  to  pay  6  per  cent  Also 
as  between  two  corporations,  if  both  are  of 
the  highest  financial  standing,  the  S  per  osat 
corporation  may  have  to  pay  a  greater  tax 
than  the  6  per  cent  one. 

As  to  the  first  question,  this  court  held  ia 
People  ex  rel.  Mutual  Trust  Ck>^  t.  MUIa% 
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177  N.  T.  51,  69  N.  D.  124,  where  tlie  relator 
began  boslness  a  few  days  before  tbe  end  of 
the  tax  year,  that  it  was  only  the  average 
outstanding  stock  during  tbe  year  which  was 
to  be  taken  as  the  basis  of  the  tax.  In  that 
case  we  treated  the  franchise  tax  as  an  exac- 
tion for  the  prlTilege  afforded  to  tbe  cor- 
poration for  the  past  year.  After  our  deci- 
sion, however,  the  Legislature  amended  sec- 
tion 182  of  the  tax  law  so  as  to  provide  that 
the  tax  should  be  paid  in  advance.  The 
amendment  changed  the  character  of  the  tax 
as  to  corporations  embraced  within  that  sec- 
tion, from  a  payment  for  past  privileges  al- 
ready enjoyed  to  a  payment  for  privileges  to 
be  enjoyed  in  the  following  year.  Trust 
companies  are  not  taxed  under  section  1S2, 
but  under  section  187a.  While  the  tax  In 
each  case  is  a  franchise  tax  and  so  regarded 
in  law,  there  Is  a  very  marked  distinction  be- 
tween the  two.  The  tax  imposed  on  corpora- 
tions generally  under  section  182  amounts  to 
1%  mills  on  the  capital  stock  of  a  corpora- 
tion paying  6  per  cent,  dividends,  and  its 
payment  does  not  exempt  the  corporation 
from  local  or  property  taxes.  On  the  other 
hand,  the  tax  on  a  tmst  company  Is  1  per 
cent,  and  relieves  the  company  from  all  oth- 
er taxation.  After  the  amendment  of  section 
182,  the  grounds  on  which  we  placed  our  de- 
cision In  the  Mutual  Trust  Go.  Case  became 
no  longer  applicable  to  corporations  taxed 
under  that  section. .  Bat  that  amendment  in 
no  way  affected  corporations  taxed  under 
section  187a,  where  a  very  different  tax  Is 
Imposed.  For  this  reason  our  decision  in  the 
Mntval  Tmst  Co.  Case,  so  far  as  It  related 
to  trust  companies,  remained  unaffected. 
Snbseanently  there  arose  the  case  of  People 
ex  rel.  Uncoln  Trust  Co.  v.  Olynn,  132  App. 
Div.  546,  116  M.  Y.  Supp.  1078,  the  decision 
in  which  was  affirmed  by  this  court  on  the 
opinion  below  in  198  N.  Y.  SOI,  92  N.  E.  1097. 
In  that  case  it  was  hdd  that  the  method  of 
taxation  of  tmst  companies  had  not  I>e0a 
altered  by  the  change  in  the  law.  The  dis- 
tlnctfon  between  the  two  cases  was  clearly 
pointed  out  in  the  opinion  of  the  learned  Ap- 
pellate Division.  Seeking,  however,  as  the 
ablest  courts  occasionally  do,  to  add  addi- 
tional strength  to  its  decision,  tbe  Appellate 
Division  expressed  some  views  as  to  the  ef- 
fect of  the  amendment  upon  the  method  of 
the  computation  of  the  franchise  tax  on  cor- 
I)oratlons  generally.  These  remarks  were 
obiter,  and  in  adopting  the  opinion  of  the  Ap- 
pellate Division  we  did  not  Intend  to  be 
bound  by  them.  Indeed  the  Appellate  Divi- 
sion by  its  decision  In  this  very  case  has 
evinced  the  same  disposition.  It  follows  that 
the  determination  of  the  comptroller  In  this 
respect  was  right 

On  the  second  question,  we  think  the  comp- 
troller erred.  In  his  view  there  were  two 
kinds  of  stock ;  the  old  stock  on  which  had 
been  paid  6  per  cent,  and  the  Increased  stock 


on  which  has  been  paid  lees  than  6  per  cent, 
and  the  distinction  between  the  two  Is  sought 
to  be  justified  by  the  provisions  olT  the  tax 
law.  The  law  substantially  directs  that  if  a 
corporation  has  more  than  one  kind  of  stock 
and  on  the  different  kinds  of  stocks  tbe  div- 
idends vary,  the  tax  should  be  computed  for 
each  kind  of  stock  separately.  This  provi- 
sion evidently  contemplates  the  ordinary 
case  of  preferred  and  common  stock.  It  has 
no  application  to  a  condition  such  as  Is  pre- 
sented here.  The  relator  has  only  one  kind 
of  stock.  It  Is  all  common  stock,  and  the 
relator  has  paid  at  the  rate  of  6  per  cent  on 
the  whole  of  Its  stock  that  has  been  any 
time  outstanding.  The  tax,  therefore,  should  ' 
have  been  assessed  on  the  theory  that  the 
whole  of  the  relator's  stock  was  6  per  cent, 
stock. 

The  determination  of  the  comptroller  and 
the  order  of  the  Appellate  Division  should  be 
modified  accordingly,  without  costs  to  either 
party.  The  order  of  this  court  is  to  be  set- 
tled on  notice  by  the  chief  judge,  when.  If 
the  parties  can  agree  on  the  amount  reduc- 
tion can  be  made  by  the  order  of  this  court 
without  further  proceedings. 

GRAY,  HAIGHT,  VANN,  WERNER,  WIL- 
liARD  BARTLBTT,  and  CHASE,  JJ.,  con- 
cur. 

Ordered  accordingly. 


(JOO  N.  T.  832) 

BRYAN  V.  McGURK. 
(Court  of  Appeals  of  New  York.    Jan.  8,  1911.) 

1.  Taxation  (|  805*)— OFEBAxioif  or  Stat- 
utes.   • 

In  the  operation  of  a  statute  of  limitations, 
otherwise  valid,  fixing  the  time  within  which 
to  sue  to  set  aside  a  tax  deed,  there  is  no  dif- 
ference in  its  effect  on  jnriaaictlonal  defects 
or  on  irregularities. 

[Ed.    Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  f  805.*] 

2.  Taxation   (|  805*)— Tax  Sau»— Rkoobd- 
iNQ  or  Tax  Deed — Effect. 

The  recording  of  a  tax  deed  in  violation  of 
the  statute  providing  that  a  deed  shall  not  be 
recorded  where  there  was  an  actual  occupant, 
except  when  accompanied  by  proof  of  service 
of  notice  to  redeem,  to  be  recorded  with  the 
conveyance  is  a  nullity,  and  does  not  set  run- 
ning the  statute  of  limitatioBs  fixing  the  time 
within  which  to  sue  to  set  aside  tax  deeds. 

[E]d.   Note.— For   other  cases,    see  Taxation, 
Dec.  Dig.  I  805.*] 

8.  Taxation    «   805*)— Tax   Salxs— Reoobd- 

iNo  OF  Tax  Deed— Bffkct. 

The  provisions  of  tbe  tax  law  are  not  en- 
acted in  the  form  of  a  statute  of  limitations, 
and  when  applied  to  the  future,  they  may,  ii 
otherwise  good,  operate  as  such,  but  when  ap- 
plied to  the  past,  where  the;  can  operate  only 
as  curative  acts,  tbe  question  whether  the  de- 
fects are  jurisdictional  or  mere  irregularities 
is  of  vital  importance. 

[Ed.   Note.— For  other  cases,   see  Taxation, 
Dec.  Dig.  I  805.*] 
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4.  Taxattow  (J  734*)— Salk»— Deeds— Vaud- 

ITT. 

A  sale  of  land  for  taxes  made  when  the 
taxes  were  paid  in  full  to  the  state  officers  who 
^ve  a  receipt  therefor  is  iavalid,  and  no  title 
passes  to  the  purchaser. 

[Ed.    Note.— For  other  cases,   see  Taxation, 
Dec  Dig.  S  734.*] 

6.  Taxation  ((  e88*)HSAUES— Deteots. 

The  defect  in  a  sale  of  land  for  taxes  that 
the  taxes  had  been  paid  in  full,  is  jurisdiction- 
al, and  is  beyond  the  saving  grace  of  a  curative 
act,  and  the  Tax  Law  of  1896  (Laws  188(3, 
c.  908),  to  be  available  in  favor  of  the  purchaser, 
must  operate  as  a  statute  of  limitations. 

[Ed.   Note.— Por  other  cases,  see  Taxation, 
Dec.  Dig.  I  688.*] 

«.  Taxation  (|  805*)— Tax  Deeds— Aotiors. 
Under  Tax  Law  1896  (Laws  1896,  c.  808) 
I  1.32.  anthorizinic  actions  lor  the  cancellation 
of  tax  deeds  within  five  years  from  the  end  of 
the  period  allowed  by  law  for  the  redemption 
of  land  sold  for  taxes,  an  owner  may  sue  in 
ejectment  for  land  sold  for  taxes  when  the  tax- 
es had  t>een  paid,  where  the  action  is  brought 
within  five  years  after  the  recording  of  the 
Comptroller'B  conveyance,  the  effect  of  a  recov- 
ery in  ejectment  being  to  avoid  the  sale. 

[Ed.    Note.— For  other  cases,  see   Taxation, 
Dec  Dig.  i  805.«) 

7.  JuKT  (J  14*)— Right  of  Tbiai.  by  Joey. 

Under  the  Constitution  providing  that  the 
right  of  trial  by  jury  shall  remain  inviolate, 
an  action  to  recover  possession  of  land  is  tria- 
ble before  a  jury  as  of  right,  and  a  claimant 
may  not  be  deprived  of  that  right  under  any 
statute. 

[Ed.  Note— For  other  cases,  see  Jury,  Cent. 
DIgy  167;  Dec  Dig.  i  14.*] 

8.  LiuiTATioii  or  Actions  (|  4*)— Vaudity 

OF  STATtm. 

A  statute  of  limitation  .to  be  valid  must 
give  a  reasonable  time  after  ita  enactment  to 
enforce  existing  rights. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,   Cent.   Dig.   {}  10>  U;    Dec   Dig. 

9.  Taxation  (I  806*)-^ax  Salbb— Aohons 

— LnilTATIONS. 

Where  an  owner  had  paid  the  amount  of 
taxes  demanded  by  the  comptroller  who  sold 
the  land  for  nonpayment  of  taxes  because  the 
amonnt  paid  was  not  in  full,  the  right  of  the 
owner  to  sue  in  ejectment  for  the  land  was  not 
affected  by  Tax  Law  (Laws  1886,  c  80^  8 
132,  limiting  the  time  to  sue  for  the  cancella- 
tion of  deeds  on  the  grounds  that  the  taxes 
were  paid,  that  the  municipality  had  no  legal 
right  to  assess  the  same,  or  because  of  defects  in 
the  proceedings  on  constitutional  grounds. 

[Ed.    Note.— For   other  cases,   see   Taxation, 
Dec  Dig.  {  805.*] 

10.  Taxation  ({  791*)— LnnTATioN  STATtms 
— VAMDirr. 

The  provision  of  Tax  Iaw  (Laws  1896.  c. 
908)  1 ,131,  which  sets  the  ronning  of  limita- 
tion within  which  to  sue  to  set  aside  a  tax 
deed  from  the  date  of  the  tax  deed  by  the 
Comptroller  without  any  record  thereof,  is  in- 
valid because  it  does  not  give  the  landowner 
any  notice  that  his  title  is  sought  to  be  dl- 
▼ested,  and  an  owner  who  is  informed  by  the 
Comptroller  that  his  land  has  not  been  sold 
for  taxes  is  not  chargeable  with  notice  of  a 
sale  until  the  tax  deed  is  recorded. 

[Ed.   Note.— For   other  casea,   ae«  Taxation, 
Dec  Dig.  I  791.«J 

Appeal   from    Snpreme    Coart,    Appellate 
DlTlslon,  Third  Department 


Action  by  William  W.  Bryan  against  Hen- 
ry McOurk.  From  an  order  of  the  Appellats 
DlvWoD  (134  App.  Dlv.  98,  118  N.  Y.  Snpp. 
812),  reversing  a  Judgmoit  of  dismissal  and 
granting  a  new  trial,  defendant  appealsi 
Affirmed. 

Nash  Rockwood,  for  appellant:  ntinHf 
0.  Lester,  for  respondent 

CULLBN,  0.  J.  The  action  is  in  ejectment 
to  recover  possession  of  a  tract  of  wild  land 
In  Saratoga  county.  The  plalntlfF  proved 
an  nnbroken  chain  of  title  since  the  year 
1818,  which,  nnder  section  960  of  the  Code 
of  (]!ivil  Procedure,  was  presumptive  evidence 
of  ownership.  The  defendant  relied  on  a 
sale  by  the  Comptroller  for  unpaid  taxes 
in  1900,  purporting  to  be  made  for  default 
In  payment  of  taxes  prior  to  1887,  amount- 
ing to  23  cents,  the  deed  given  on  that  sale 
dated  June  2,  1903,  and  recorded  in  the 
coanty  clerk's  office  Jnne  1,  1905,  and  a  deed 
from  the  state's  grantee  to  himself,  dated 
April  27,  1905,  and  recorded  the  same  time 
as  the  preceding  deed.  In  answer  to  this 
the  plaintiff  proved  a  demand  upon  tbe 
Comptroller  prior  to  the  sale  for  a  statement 
of  the  taxes  due  on  his  property,  which  was 
returned  to  him  as  being  $6.02;  payment 
of  that  amount  and  a  receipt  from  the  treas- 
urer's office  for  said  sum  In  full  for  the 
tax  blUs;  a  letter  from  tbe  Comptroller 
on  December  1,  1904,  in  answer  to  his  ap- 
plication, stating  that  the  lands  bad  not  been 
sold.  The  trial  court  held  that  the  plaln- 
tllTs  title  was  barred  by  the  provisions  ot 
section  131  of  the  tax  law  (Laws  1896,  c. 
908),  two  years  having  elapsed  since  the 
date  of  the  conveyance,  and  rendered  judg- 
ment for  the  defendant  This  Judgment  was 
reversed  by  the  Appellate  Division  on  both 
the  facts  and  the  law  and  a  new  trial  or- 
dered (134  App.  Dlv.  93,  118  N.  Y.  Supp.  812) 
and  from  that  order  an  appeal  has  been  tak- 
en to  this  court 

The  repeated  changes  hi  the  tax  laws  ot 
the  state  and  tbe  apparent  inconsistency 
between  some  of  the  provisions  render  it  at 
times  difficult  to  determine  how  those  laws 
operate  in  a  particular  case.  That  the  earli- 
er statute  of  1885  (ch.  448)  did,  in  many 
cases,  operate  as  a  statute  of  limitaUons  is 
settled  by  rq>eated  decisions  of  this  court 
People  T.  Turner,  117  N.  Y.  227,  22  N.  H. 
1022,  15  Am.  St  Rep.  488;  Id.,  145  N.  Y. 
451,  40  N.  E.  400;  Melgq  v.  Roberts,  162 
N.  Y.  371,  66  N.  Bi  838,  76  Am.  St  Rep. 
322 ;  Saranac  Land  ft  Timber  Co.  t.  Roberts, 
185  N.  Y.  303,  88  N.  B.  753:  Halsted  v.  SU- 
bersteln,  186  N.  Y.  1,  89  N.  B.  443.  It  Is 
equally  clear  that  In  the  operation  of  a 
statute  of  limitations,  otherwise  valid,  there 
Is  no  difference  In  its  effect  on  Jurisdictional 
defects  or  on  Irregularities.  In  People  T. 
Ladew,  189  N.  Y.  355,  82  N.  E.  431,  the 
decision  was  for  the  defendant  not  on  any 
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theory  that  there  was  any  defect  that  could 
not  be  cured  by  a  statute  of  limitations,  but 
because  by  the  terms  of  the  statute  of  1885 
its  operation  as  a  statute  of  limitations  could 
commence  to  run  only  from  the  record  of 
the  OomptroUer's  deed  in  the  clerk's  office. 
Another  provision  of  the  statute  expressly 
provided  that  the  deed  should  not  be  record- 
ed where  there  was  an  actual  occupant  ex- 
cept accompanied  by  proof  of  serrlce  of 
proper  notice  to  redeem,  to  foe  recorded  with 
the  conveyance.  No  such  proof  was  given 
or  recorded.  Therefore,  the  record  being  In 
violation  of  the  statute  was  a  nullity  and 
did  not  set  the  statute  rmmlngat  all.  But, 
as  pointed  nut  in  Wallace  v.  McEchron,  170 
N.  Y.  424,  68  N.  B.  663,  which  arose  under 
the  present  Tax  liaw  of  1896,  the  provisions 
of  the  tax  laws  are  not  enacted  in  the  form 
of  a  statute  of  limitations.  When  applied  to 
the  future  they  may,  if  otherwise  good,  op- 
erate as  such ;  but  when  applied  to  the  past, 
where  they  can  operate  only  as  curative 
acts,  the  question  whether  the  defects  are 
Jurisdictional  or  mere  irregularities  is  of 
vital  importance.  With  this  distinction  dear- 
ly in  mind,  we  reach  the  consideration  of  the 
case  before  us. 

The  plaintUf  clearly  proved  the  payment 
of  the  taxes  due  on  his  prc^erty.  Even  If 
we  should  consider  the  recital  in  the  tax 
deed  that  23  cents  was  still  unpaid  as  proof 
of  the  fact,  nevertheless,  as  he  paid  the  full 
amount  the  state  officers  stated  to  be  the 
amount  of  taxes,  for  which  taxes  they  gave 
a  receipt  in  full,  the  sale  was  invalid  and 
no  title  passed  to  the  purchaser.  This  was 
plainly  a  Jurisdictional  defect  (People  ex  rel. 
Ck)oper  V.  Registrar  of  Arrears,  114  N.  X. 
19,  20  N.  E.  611;  Wallace  v.  McEchron, 
supra),  and  beyond  the  saving  grace  of  a 
curative  act.  Therefore,  to  be  available  in 
favor  of  the  defendant,  the  statute  must 
operate  as  a  statute  of  limitations,  if  at  all. 
The  statute  of  1885  received  a  definite  con- 
struction by  the  decisions  of  this  court 
There,  by  the  provisions  of  the  statute,  the 
record  of  the  Comptroller's  deed  in  the  clerk's 
office  set  the  statute  running,  and  two  years 
were  given  before  any  rights  were  barred. 
There  was  no  limitation  of  the  means  by 
which  the  owner  might  assail  the  hostile 
title.  It  could  not  run  against  the  stale 
until  the  state  permitted  Itself  to  be  sued, 
for  it  is  an  elementary  principle  that  a 
statute  of  limitations  must  give  a  reasonable 
opportunity  to  assert  one's  rights.  Saranac 
Land  &  Timber  Co.  t.  Roberts,  supra.  There 
was  a  question  left  open  in  all  the  cases 
whether  the  mere  record  of  n  deed  in  the 
clerk's  office  without  a  hostile  entry  was, 
as  against  an  owner  In  actual  possession, 
sufficient  to  comi)el  him  to  institute  an  ac- 
tion to  defend  a  possession  which  he  already 
had.  The  provisions  of  the  present  statute 
are  manifestly  different.  It  is  conceded  by 
both  parties  that  the  case  before  us  is  con- 
trolled by  section  131  or  132  of  the  Tax  Law 


or  by  both.  There  seems  to  be  an  incon- 
sistency between  these  two  provisions.  Sec- 
tion 131  provides  that  after  the  expiration 
of  two  years  from  the  date  of  a  tax  con- 
veyance the  presumption  that  the  sale  and 
all  proceedings  prior  thereto.  Including  the 
assessment  of  the  lands  sold  and  notices  of 
redemption,  were  regular  shall  be  conclu- 
sive. Section  132  prescribes  that  the  same 
efficacy  be  given  the  record  of  a  conveyance 
in  the  clerk's  office  for  a  period  of  two  years. 
But  the  section  also  provides  that  the  same 
shall  be  subject  to  cancellation  by  reason  of 
the  payment  of  such  taxes,  or  by  reason  of 
the  levying  of  a  tax  by  a  town  or  ward  hav- 
ing no  legal  right  to  assess  the  land  on 
which  they  are  laid,  or  by  reason  of  any 
defect  in. the  proceedings  affecting  the  Ju- 
risdiction upon  constitutional  grounds,  on 
direct  application  to  the  Comptroller,  or  in 
an  action  brought  before  a  competent  court 
therefor;  "provided,  however,  that  such  appli- 
cation shall  be  made,  or  such  action  brought, 
in '  the  case  of  all  sales  held  prior  to  the 
year  eighteen  hundred  and  ninety-five,  with- 
in one  year  from  June  fifteenth,  eighteen  hun- 
dred and  ninety-six;  and  in  the  case  of  the 
sale  of  eighteen  hundred  and  ninety-five  and 
of  all  sales  hereafter  held,  that  such  applica- 
tion shall  be  made,  or  such  action  brought, 
within  five  years  from  the  expiration  of  the 
period  allowed  by  law  for  the  redemption  of 
lands  sold  at  the  particular  sale  sought  to 
be  canceled."  The  caption  of  this  section  is 
"Effect  of  former  deeds."  But  the  statute 
which  was  passed  in  1896  seems  to  express- 
ly include  all  sales  thereafter  held.  Under 
this  section  the  plaintiff's  action  was  well 
brought  Five  years  had  not  elapsed  between 
the  record  of  the  Comptroller's  conveyance 
and  the  commencement  of  the  action.  It  is 
claimed,  however,  that  this  is  not  an  action 
to  cancel  the  sale,  but  in  ejectment  I  think 
there  is  no  force  in  this  objection.  The  ef- 
fect of  a  recovery  in  ejectment  would  be  nec- 
essarily to  avoid  the  sale.  If  the  Legislature 
intended  to  limit  the  owner  to  an  equity  ac- 
tion the  validity  of  such  a  restriction  might 
be  qu^tioned.  It  must  be  remembered  we 
are  dealing  with  the  statute  solely  as  a  stat- 
ute ot  limitations.  Doubtless  the  Legislature 
may  change  the  mode  and  character  of  legal 
proceedings,  except  so  far  as  they  are  re- 
stricted by  the  Constitution.  The  Constitu- 
tion provides  that  the  right  of  trial  by  Jury 
in  all  cases  in  which  it  has  been  heretofore 
used  shall  remain  inviolate.  An  action  to  re- 
cover possession  of  land  has  always  been  tri- 
able before  a  Jury  as  of  right,  and  a  claim- 
ant cannot  be  deprived  of  that  right  under 
a  statute  of  limitations  more  than  In  any 
other  manner. 

Our  decision  in  Wallace  v.  McEchron,  ni- 
pra,  should  not  be  difficult  to  understand.  In 
that  case  the  tax  sales.  Comptroller's  deed, 
and  the  record  of  the  conveyances  had  all 
been  made  prior  to  the  enactment  of  1896, 
and  the  question  before  the  court  was  wheth- 
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er  that  statute,  acting  as  a  Ilmltatioii  conld 
bar  the  rights  of  the  plaintiff.  There  the 
owner,  wlille  he  had  not  paid  the  full  amount 
of  the  taxes  on  the  property,  bad  paid  the 
amount  stated  by  the  Comptroller,  and  the 
error  was  on  the  part  of  that  officer.  That 
made  the  sale  void  under  the  authorities 
cited.  It  is  elementary  law  that  a  statute  of 
limitation  to  be  valid  must  give  a  reasonable 
time  after  its  enactment  to  enforce  existing 
rights.  The  statute  of  1896,  as  already  ap- 
pears, did  give  the  owner  one  year  after  its 
enactment  to  enforce  the  owner's  right,  but 
the  difficulty  with  the  statute  lay  Just  here: 
It  gave  him  a  year  in. which  to  enforce  his 
remedy  against  a  tax  purchaser  to  avoid  the 
sale  on  three  specific  grounds,  to  wit:  (1> 
That  the  taxes  were  paid ;  (2)  that  the  town 
or  ward  had  no  legal  right  to  assess  the  same; 
and  (S)  defects  in  the  proceedings  on  con- 
stitutional grounds.  But  it  did  not  give  him 
an  instant  of  time  during  which  he  might 
assail  the  tax  sale  on  any  other  ground.  In 
that  case  the  sale  was  void  for  reasons  other 
than  the  three  specified  in  the  statute.  For 
that  reason  the  statute  could  not  be  valid  as 
a  statute  of  limitations  against  such  a  claim. 
If,  as  the  appellant  claims,  the  taxes  were 
not  really  paid,  but  only  the  amount  demand- 
ed by  the  Comptroller,  the  Wallace  Oise  is 
conclusive  against  any  contention  that  sec- 
tion 132  has  barred  the  plaintifTs  rights. 

I  am  frank  to  say  I  do  not  appreciate  the 
object  sought  to  be  obtained  by  the  Legisla- 
ture in  the  enactment  of  sections  131  and 
182.  Why  provide  for  giving  the  original 
owner  five  years  after  the  record  of  the 
Comptroller's  deed  to  assert  his  rights  in  sec- 
tion 132,  while  in  section  131  the  lapse  of 
two  years  from  the  date  of  the  conveyance, 
without  record,  is  apparently  made  a  bar  to 
those  rights?  Assuming,  however,  that  they 
are  cumulative,  and  that  full  force  must  be 
given  to  both,  I  am  of  opinion  that  the  pro- 
visions of  section  131,  setting  the  running  of 
the  statute  from  the  date  of  the  deed  by  the 
Comptroller,  without  any  record  thereof,  is 


invalid.  It  1b  entirely  Insufficient  to  give  tbe 
landowner  any  notice  that  his  title  is  sought 
to  be  divested.  It  is  going  quite  far  enongli 
to  require  the  landowner  to  keep  track  of 
any  conveyance,  In  the  office  of  tbe  clerk  of 
the  county  where  bla  land  is  situated,  in  der- 
ogation of  his  title.  To  require  him  to  ex- 
amine every  conveyance  which  may  be  noted 
in  the  Comptroller's  office  seems  to  me  quite 
unreasonable.  But  It  appears  that  In  the 
present  case  within  two  years  frMn  the  date 
of  the  conveyance  the  plaintiff  applied  to  the 
Comptroller  for  information  concerning'  the 
sale  and  received  an  answer  stating  that  his 
lands  were  not  sold,  but  had  been  withdrawn 
from  the  sale.  We  know  of  nowhere  else 
where  a  plaintiff  could  have  sought  informa- 
tion as  to  the  existence  of  the  sale,  and  he 
was  entitled  to  rely  on  the  statement  made 
to  him  by  the  Comptroller.  Tbe  same  prln> 
ciple  would  seem  to  apply  in  such  case  a« 
where  an  erroneous  statement  of  the  amount 
of  the  taxes  due  on  the  property  is  given  by 
the  public  officer.  Van  Benthnysen  t.  Saw- 
yer, 36  N.  Y.  160;  People  ex  rel.  Cooper  v. 
Registrar  of  Arrears,  supra ;  Wallace  v.  Mc- 
Echron,  supra.  Under  the  circumstances  i 
can  Imagine  no  principle  on  which  the  plain- 
tiff can  be  chargeable  with  notice  that  there 
had  been  actually  a  sale  of  his  land,  at  least 
untU  the  Comptroller's  deed  was  recorded  or 
the  defendant  entered  Into  actual  possession 
of  tbe  land,  the  date  of  which  does  not  ap- 
pear in  the  record,  bnt  was  stated  on  the  ar- 
gtduent  to  have  been  but  a  few  months  be- 
fore the  commencement  of  the  action. 

The  order  of  the  Appellate  Division  should 
be  affirmed  and  Judgment  absolute  rendered 
against  the  defendant  on  the  stipulation, 
with  costs  in  all  courts. 

HAIGHT,  WERNER,  WILLARD  BART- 
LETT,  HISCOCE;  CHASE,  and  COLLIN. 
JJ^  concur. 

Order  affirmed,  eta 
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(ITS  Ind.  iN) 

CITY  OP  PRANKLIN  ▼.  SMITH. 
(No.  21,760.) 

(Supreme  Ooart  of  Indiana.     Fek  17,  1011.) 

1.  CoNSTiTunonAi.  E^aw  d  309*)— Dcs  Pbo- 

CE8S  OF  Law. 

Laws  1907,  c.  163,  providing  that  no  action 
for  Injuiiea  resulting  from  any  defect  in  streets 
•ball  be  maintained  aic&inst  a  city  nnless  writ- 
ten notice,  describing  the  time,  place,  and  cause 
and  nature  of  the  injory  shall  nave  been  given 
within  a  certain  time,  does  not  violate  Const. 
IT.  S.  Amend.  14. 

(Eld.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  i|{  929,  830;  Dee.  Dig.  { 
809.*] 

3.  StATUTIS  (I  107*)  —  PtURAUTT  OF  SUB- 
JKCTB. 

Laws  1907,  c.  153,  Is  entitled  "An  act  con- 
cerning actions  against  cities  and  towns  on  ao- 
oonnt  of  injuries  resulting  from  defective  high- 
ways and  bridges."  and  provides  that  no  ac- 
tion for  injuries  from  any  defect  in  a  street, 
highway,  or  bridge  shall  be  maintained  against 
any  city  or  town  unless  written  notice  de8cril>- 
ine  the  time,  place,  cause,  and  nature  of  the 
injury  shall,  within  60  days  thereafter,  or,  if 
the  defect  consist  of  ice  or  snow,  within  80  days 
thereafter,  be  ^ven  to  the  city.  Held,  .that 
the  statute  was  not  objectionable  as  violating 
Const,  art  4,  I  19,  on  the  ground  that  it  em- 
braced more  than  one  subject-matter. 

[Bd.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  U  121-184;  Dec  Dig.  |  107.*] 

8.  STATDIBS  (I  117*)— CXFBESSIOH  OF  SUB- 
JECT IN  TiTLK. 

'  Such  Statute  is  not  objectionable  on  the 
ground  that  its  subject-matter  is  not  embraced 
In  its  title. 

[Bd.  Note.— For  o'ther  cases,  see  Statutes, 
Cent.  Dig.  H  163-167;    Dec.  Dig.  I  U7.*] 

4.  Mdnicifai.  Cobporatiorb  (|  816*)  — 
Stbbbt»— Actions  —  KzHiBiTB  —  Notice  of 

IHJUBT. 

A  copy  of  the  notice  of  injury  given  to  tiie 
dty  was  properly  filed  with  the  complaint  as  an 
exhibit  in  an  action  against  the  city  for  dam- 
ages from  a  defective  sidewalk. 

[Eld.  Note. — For  other  cases,  see  Municipal 
Corporations,  (%nt.  Dig.  i  1714;  Dec  Dig.  | 
816.*] 

6.   MUNICIPAI.       COKPOBATIOlfB       (i       816*)   — 

Streets  —  Actions  fob  Isjubies— Allbqa- 
TiONS  or  Complaint— Neguqbnce. 

The  complaint,  in  an  action  against  a  city 
for  injuries  resulting  from  a  defective  side- 
wallc.  alleged  that  on  the  day  plaintiff  was  in- 
jured the  sidewallc  was  allowed  to  be  out  of 
repair  by  defendant's  negligence,  and  that  a 
particular  part  of  such  sidewalk,  constructed 
of  fll^tones,  was  out  of  repair  and  dangerous, 
in  that  one  of  the  flagstones  was  raised  above 
the  level  of  the  grade  about  five  Inches,  and  had 
been  so  raised  for  more  than  a  year  prior  there- 
to, which  defendant  well  knew,  and  that  It  had 
fitiled  to  repair  the  sidewalk.  Hrid,  that  the 
complaint  snfficiently  alleged  actionable  negli- 
gence as  against  a  demurrer  for  want  of  facts. 
[E2d.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig  fi  1711-1724;  Dec 
Dig.  {  816.*] 

4.  MtmiciPAi.  CoBPOBATioNB  (I  816*)— Side- 
walks—IRJITBIES— Actions  —  Allso^ionb 
OF  Complaini^Pbozhcatb  Cause  of  In- 

JUBT. 

In  an  action  against  a  city  for  personal  In- 
juries sustained  by  a  defective  sidewalk,  tiie 
complaint  alleged  that,  while  plaintiff  was  walk- 
ing along  the  sidewalk  exeircising  due  care,  sud- 


denly and  without  tSult  of  plaintiff  "he  was 
precipitated  violently  to  the  sidewalk,  his  feel 
striking  the  said  raised  flagstone  at  said  point 
on  said  sidewalk  with  such  force  that  the  first 
metatarsal  bone  of  the  light  foot  was  fractured 
and  broken."  Held,  that  the  complaint  did  not 
allege  that  the  nei^Igent  condition  of  the  side- 
wallc was  the  proximate  cause  of  plaintiff's  in- 
juries, and  was  demurrable  on  that  ground. 

[£d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1712;  Dec  Dig.  I 
816.*] 

Appeal  from  Ciicoit  Court,  Brown  (Totmty; 
Wm.  Bl  Denpree,  Judge. 

Action  by  David  F.  sinltti  against  tlie  Cilty 
of  Franklin.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Reversed,  with  Instrnc- 
tlons  to  sustain  demurrer  to  complaint 

Elba  U  Branlgin  and  Thos.  Wllllama,  for 
appellant    lu  SL  Ritcbey,  for  appelle& 

MORRIS,  J.  Appellee,  Smith,  sued  appe- 
lant In  the  Johnson  circuit  court  for  allied 
personal  injuries  sustained  because  of  a  de- 
fect in  a  sidewalk.  The  venue  of  the  action 
was  changed  to  the  Brown  circuit  court, 
where,  after  trial  by  Jury,  judgment  was  ren- 
dered for  appellee  on  a  verdict  for  $500.  Ap- 
pellant has  assigned  error  in  the  action  of 
the  cpurt  below  in  overruling  its  demurrer 
to  the  complaint  for  insufficient  facts,  in  over- 
ruling Its  motion  for  judgment  notwithstand- 
ing the  verdict,  on  the  answers  to  interroga- 
tions submitted  to  the  jury,  and  in  overruling 
its  motion  for  a  new  trial.  The  cause  was 
appealed  to  the  Appellate  Court;  but  on  Oc- 
tober 4,  1910,  on  petition  by  .appellee,  show- 
ing that  the  case  presented  a  question  of  the 
constitutionality  of  a  statute  of  Indiana,  it 
was  transferred  to  this  court 

Under  the  assignment  of  error  in  overrul- 
ing the  demurrer  to  the  complaint,  appellant 
contends  that  the  complaint  is  insufficient, 
because  the  notice  to  the  city  prescribed  by 
Acts  1907,  p.  249,  is  not  a  written  instru- 
ment within  the  meaning  of  section  388, 
Bums'  Ann.  St  1008,  and  a  copy  of  such 
notice  filed  with  the  complaint,  as  an  exhibit, 
did  not  thereby  become  a  part  of  the  com- 
plaint and  cannot  be  considered  in  determin- 
ing its  sufficiency.  The  allegation  of  the  com- 
plaint with  reference  to  the  notice  is  as  fol- 
lows: "Plaintiff  said  that  he  served  notice 
upon  the  mayor  of  said  city  within  60  days 
after  said  injury  was  received  as  above,  a 
copy  of  which  notice  Is  hereto  attached,  made 
a  part  hereof  and  marked  'Hzhibit  A.' "  The 
appellee  contends  that,  in  any  event, .  notice 
was  unnecessary  because  the  above  statute  is 
in  conflict  with  section  23  of  article  1,  and 
section  19  of  article  4  of  the  Constltatlon  of 
Indiana,  and  the  fourteenth  amendment  to 
the  Constitution  of  the  United  States. 

Since  this  cause  was  transferred  from  the 
Appellate  Court,  it  was  decided  by  tliis  court 
in  Touhey  v.  City  of  Decatur,  83  N.  B.  940, 
that  the  statute  in  question  Is  not  In  viola- 


•VM  other  taaas  see  same  toplo  and  section  NiniBHB  in  Oes.  Dig.  *  Am.  Dig.  Key  No.  Beriia  *  Rtp'r  Indszas 
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tlon  of  section  23,  art  1,  of  the  Constitution 
of  Indiana,  nor  the  fourteenth  amendment 
to  the  federal  Constitution.  The  further  con- 
tention of  appellee  that  the  act  violates  sec- 
tion 10,  art.  4,  of  our  Constitution,  because, 
as  he  asserts,  it  embraces  more  than  one  sub- 
ject-matter, and  because  the  subject-matter 
Is  not  expressed  in  the  title,  cannot  prevail. 
The  legislation  is  not  open  to  either  objec- 
tion, and  the  statute  is  not  invalid  because 
of  any  of  the  questions  raised  by  appellee 
with  reference  thereto. 

Was  it  proper  to  file  a  copy  of  the  notice 
with  the  complaint  as  an  exhibit?  In  Tou- 
hey  V.  City  of  Decatur,  supra,  this  court  held 
that  the  giving  of  a  notice  as  provided  in  the 
act  of  1907  is  a  condition  precedent  to  a  right 
of  action.  In  proceedings  to  foreclose  me- 
chanics' Hens,  It  has  been  held  proper  to  file 
a  copy  of  the  notice  as  an  exhibit  Wasson 
V.  Beauchamp,  11  Ind.  18;  Scott  v.  Goldlng- 
horst  123  Ind.  268,  24  N.  B.  333.  For  analo- 
gous reasons,  it  was  proper  for  appellee  to 
file  with  bis  complaint  as  an  exhibit  a  copy 
of  the  notice  to  the  city.  The  suflSclency  of 
the  notice  itself  is  not  questioned  by  appel- 
lant 

Appellant  next  contends  that  the  omission 
to  keep  the  sidewalk  in  r^alr  is  not  char- 
acterized as  negligent  and  sufBdent  facts 
are  not  alleged  to  compel  the  inference  of 
negligence.  So  much  of  the  complaint  as  re- 
fers to  this  matter  Is  as  follows:  "That  Jef- 
ferson street  li>  said  city,  is,  and  has  been, 
the  principal  and  public  street  for  25  years. 
•  ♦  •  That  -on  about  the  10th  day  of 
April,  1909,  said  street  and  sidewalk  were,  by 
the  negligence  of  defendant,  allowed  to  be 
and  remain  out  of  repair,  and  the  sidewalk 
along  the  north  side  of  said  street.  In  front 
of  the  residence  property  of  Mrs.  Frank  Sl- 
bert  and  now  occupied  by  her  as  her  home, 
near  the  intersection  of  said  Jefferson  street 
and  Home  avenue,  in  said  city,  which  has 
been  and  now  is  constructed  of  flagstone,  was 
out  of  repair  and  dangerous  to  travelers  and 
defective  in  this,  to  wit,  at  said  last  described 
portion  of  said  street  one  of  said  flagstones 
was  raised  above  the  level  of  the  grade  of 
said  sidewalk  about  Ave  inches,  and  that  said 
flagstone  has  been  so  raised  for  more  than  a 
year  prior  to  said  10th  day  of  April,  1909, 
and  which  fact  was  well  known  to  the  de- 
fendant and  all  its  proper  officers  for  more 
than  a  year  prior  to  said  last  date,  and  that 
said  ci^  and  its  said  officers  at  all  times 
failed  and  refused  to  repair  said  sidewalk  at 
said  point"  It  will  be  noticed  that  the  com- 
plaint charges  that  the  entire  sidewalk  was 
negligently  permitted  to  be  and  remain  out  of 
repair,  and  that  at  one  portion  thereof  one  of 
the  flagstones  was  raised  above  the  level  of 
the  grade  of  the  sidewalk  about  five  Inches, 
and  had  been  In  that  condition  for  more  than 
a  year  with  appellant's  full  knowledge.  The 
aborve  allegations  are  sufficient,  on  the  ques- 
tion of  appellant's  negligence,  to  repel  a  de- 
murrer for  want  of  facta. 


It  is  finally  contended  by  appellant  that 
the  complaint  is  fatally  defective  because  it 
does  not  allege  any  causal  connection  be- 
tween the  negligent  omission  of  defendant 
and  plaintiff's  Injury.  If  such  connection  is 
alleged,  it  Is  in  that  portion  of  the  complaint 
which  reads  as  follows:  "That  on  said  10th 
day  of  April,  1909,  between  the  hours  of  10 
o'clock  p.  m.  and  11  o'clock  p.  m.,  plaintiff 
was  lawfully  and  with  due  care  passing  along 
said  street  npon  said  sidewalk  wholly  un- 
aware of  the  dangerous  condition  at  said 
point  where  said  defect  existed,  and  suddenly 
and  without  any  fault  on  the  part  of  this 
plaintiff,  while  walking  there  he  was  precipi- 
tated violently  to  the  sidewalk,  his  feet  strik- 
ing the  said  raised  flagstone  at  said  point  on 
said  sidetcalk  icith  such  force  that  the  first 
metatarsal  bone  of  the  right  foot  toas  frac- 
tured and  broken."  Appellant  maintains  that 
the  portion  of  the  complaint  which  we  have 
italicized  above  is  merely  a  recital,  and  can- 
not be  considered;  but  even  with  such  re- 
cital deemed  as  well  pleaded,  there  is  still 
lacking  any  charge  that  defendant's  negli- 
gence was  the  proximate  cause  of  the  injury. 

That  It  is  not  enough  for  a  complaint  in 
such  a  case  as  this,  to  charge  the  defendant 
with  negligent  acts  or  omissions,  wlthorat  the 
further  charge  that  such  negligence  was  the 
proximate  cause  of  the  injury,  and  be  snffl- 
cient  to  repel  a  demurrer,  is  settled  beyond 
all  possible  controversy.  City  of  Logansport 
V.  Kihm,  159  Ind.  68,  64  N.  B.  595  (1902); 
Baltimore,  etc.,  R.  Co.  ▼.  Young,  146  Ind.  374, 
45  N.  E.  479  (1896);  Corporation  of  BluflTton 
V.  Matthews,  92  Ind.  213  (1883);  Bums'  Ann. 
St.  1908,  §  343;  28  Cyc.  1467. 

In  Corporation  of  Bluffton  v.  Matthews, 
supra,  the  portion  of  the  complaint  In  con- 
troversy was  nearly  like  this  one,  and  was  as 

follows :    "That  on  the  evening  of  the 

day  of  ,  1881,  plaintiff,  without  any 

fault  or  negligence  on  her  part  and  while 
with  due  caution  passing  along  said  sidewalk, 
was  precipitated  and  fell  into  said  excavation 
in  said  sidewalk,  to  the  depth  of  said  excava- 
tion, and  striking  the  bottom  thereof  with 
great  force  and  violence,  by  means  whereof 
she  was  greatly  Injured,"  etc.  In  reversing 
the  Judgment  the  court  said:  "To  render 
the  appellant  liable  It  was  necessary  to  show, 
in  the  complaint  by  the  averment  of  issuable 
facts,  a  wrong  on  the  part  of  the  appellant 
and  damage  to  the  appellee,  and  that  the 
wrong  was  the  proximate  cause  of  the  dam- 
age. The  complaint  did  not  show  that  when 
the  appellee  was  injured  the  appellant  was 
chargeable  with  fault  or  that  her  injury  was 
caused  by  the  appellant's  wrongful  act  or 
omission." 

In  the  complaint  in  this  case  it  Is  true 
that  It  is  stated  that  the  fracture  was  caused 
by  his  feet  striking  the  raised  flagstone  with 
violence;  but  this  does  not  suggest  the  in- 
ference that  it  was  the  raised  position  of  the 
flagstone  that  caused  the  injury.  If  any  por- 
tion of  the  human  body  strikes  a  flagstone 
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with  sufficient  force,  Injury  •will  surely  re- 
sult, and  It  would  make  no  difference  whether 
the  flagstone  lies  on  a  level  with  those  sur- 
rounding It,  or  projects  far  above.  The  prox- 
imate cause  of  appellee's  injury  was  what- 
ever "precipitated  him  violently  to  the  side- 
walk." The  flagstone,  In  Itself,  was  harm- 
less. In  discussing  the  question  of  proxi- 
mate cause,  this  court  said  In  New  York,  etc., 
R.  Co.  V.  Hamlin,  170  Ind.  20,  83  N.  E.  343 
(1908):  "There  has  been  much  learning  in- 
dulged by  the  courts  In  defining  the  dlstlnc- 
ticm  between  the  paramount  or  efllclent 
cause  of  an  accident,  and  the  causes  that  are 
merely  Incidental  or  instrumental  to  the  su- 
perior responsible  agency.  Being  the  nearest 
in  order  of  time  is  no  criterion.  The  proxi- 
mate cause  1b  that  which  originates  and  sets 
in  motion  the  dominating  agency  that  neces- 
sarily proceeds  through  other  causes  as  mere 
instruments,  or  vehicles.  In  a  natural  line  of 
causation  to  the  result" 

Waiving  the  quesrtlon  of  redtal  of  facts, 
and  treating  them  as  directly  averred,  the 
complaint  does  not  state  a  cause  of  action, 
beoause  It  wholly  falls  to  aver  any  causal 
connection  between  appellee's  injury  and  ap- 
pellant's negligence.  The  other  errors  as- 
signed are  not  considered,  because  on  another 
trial  of  the  cause  It  is  not  likely  that  the 
same  questions  wUl  arise. 

Judgment  reversed,  with  instructions  to 
sustain  tite  demurrer  to  the  complaint 


(!:S  tnd.  21S) 

COOK  ▼.  BOARD  OF  COM'KS.    (So.  21,568.) 
{Supreme  Court  of  Indiana.     Feb.  16,   1911.) 
On  petition  for  rehearing.    Petition  denied. 
For  former  opinion,  see  92  N.  E.  876. 

M7BRS.  C.  J.  Upon  a  petition  for  a  re- 
hearing tne  learned  counsel  for  appellant 
claim  that  we  were  In  error  In  holding  that 
the  shares  of  stock  owned  by  appellant  did 
not  represent  appellant's  property  actually 
and  permanently  Invested  In  another  state. 
The  court  did  not  so  hold,  and  did  not  regard 
the  question  as  Involved  In  the  case,  but 
based  Its  decision  upon  the  ground  that  as  to 
that  matter  the  statute  fixes  the  rule  of  con- 
struction, by  expressly  declaring  as  subject 
to  taxation  "all  shares  of  stock  In  foreign 
corporations,"  leaving  nothing  to  construc- 
tion, and  it  is  conceded  that  the  state  has  the 
power  to  select  the  subjects  of  taxation. 

We  were  In  error  in  citing  the  case  of  Dar- 
nell T.  State,  90  N.  E  769,  as  determining  the 
point  that  the  assessment  in  this  case  was  not 
the  taking  of  appellant's  property  without 
due  process  of  law.  The  case  Intended  to 
be  cited  "was  Board  of  Commissioners  t. 
Johnson,  173  Ind.  76,  89  N.  R  590. 

The  New  York  cases  urged  upon  onr  at- 
tention In  the  original  briefs,  and  upon  the 
petition  for  rehearing,  arose  under  a  dlGTer- 
ent  statute,  and  cannot  be  regarded  as  throw- 
ing any  light  upon  the  question  here,  for  they 


were  not  based  upon  a  statute  specifically 
making  stocks  in  foreign  corporations  tax- 
able, but  taxation  was  restricted  to  property 
"within  this  state,"  and  It  was  very  properly 
held  that  shares  of  stock  were  only  evidence 
of  property  In  another  state.  If  onr  statute 
stopped  with  section  10,142,  Bums'  Ann.  St. 
1908,  providing  that  "all  property  within  the 
jurisdiction  of  this  state  not  expressly  ex- 
empted shall  be  subject  to  taxation,"  those 
cases  would  be  in  point.  But  our  statute 
adds  to  property  "within  the  jurisdiction" 
numerous  specific  subjects  of  taxation,  where 
the  property  Is  beyond  the  "jurisdiction  of 
this  state,"  such  as  "ships,  boats,  and  ves- 
sels, •  •  ♦  goods,  chattels  and  effects  not 
actually  and  permanently  invested  In  busi- 
ness In  another  state,"  indebtedness  due 
from  debtors  "within  or  without  the  state," 
and  "all  shares  in  foreign  corporations." 
In  the  Connecticut  case  cited  (Lockwood  v. 
Weston  [1891]  61  Conn.  211,  23  Atl.  9),  there 
was  one  section  of  a  statute  providing  that 
for  the  purposes  of  taxation  "personal  prop- 
erty In  this  state  or  elsewhere,  not  exempt," 
shall  be  taxable,  and  shall  Include  "notes, 
bonds  and  stock,  •  •  •  goods,  chattels," 
etc. ;  another  section  exempted  property  sit- 
uated In  another  state  "when  It  can  be 
made  satisfactorily  to  appear  •  •  •  that 
the  same  Is  fully  assessed  and  taxed  in  such 
state,"  and  it  was  held  that  stocks  lu  foreign 
corporations  were  taxable  in  Connecticut,  un- 
less it  was  shown  that  they  had  been  as- 
sessed and  taxed  elsewhere.  The  Connecticut 
statute  is  In  effect  the  same  as  our  own,  ex- 
cept that  the  former  exempted  the  stocks 
paid  on  In  another  state,  while  under  our 
statute  they  are  not  exempted. 

We  are  not  advised  by  the  opinion  in  Sel- 
Uger  v.  Kentucky  (1908)  213  U.  S.  200,  204, 
29  Sup.  Qt.  449,  53  L.  Ed.  761,  what  the  stat- 
ute of  Kentucky  was;  but  it  is  stated  In 
the  opinion  that  the  Conrt  of  Appeals  of 
Kentucky,  "accepting  the  fact  that  the  whisky 
was  beyond  the  taxing  power  of  Kentucky, 
nevertheless  sustained  the  tax  as  a  tax  on 
the  warehouse  receipts,"  and  there  is  a  sig- 
nificant statement  by  the  court  at  the  close 
of  the  opinion,  vis.:  "We  discuss  the  case 
on  the  facts  assumed  by  the  Court  of  Ap- 
peals. Whether  a  finding  would  have  been 
warranted  that  the  'whisky  still  was  domi- 
ciled In  Kentucky  (though  In  fact  It  was  in 
Gtermany),  or  for  any  other  reason  was  not 
exempt  Is  a  matter  upon  which  we  do  not 
pass."  Upon  looking  to  the  statute  of  Ken- 
tucky (Ky.  St  §  4020  (Russell's  St  §  5912J). 
we  find  that  "all  personal  property  owned 
by  persons  residing  within  this  state  •  •  • 
whether  the  property  be  in  or  out  of  this 
state  •  •  *  shall  be  subject  to  taxation," 
and  we  see  the  reason  for  the  court's  state- 
ment The.  difficulty  In  the  case  Is  that.  In- 
stead of  taxing  the  whisky,  the  authorities 
valued  the  warehouse  receipts,  and  assessed 
the  taxes  upon  them,  and  the  Supreme  Court 

of  the  United  States  expressly  bases  Its  de-  > 
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ctelon  on  tbe  assnmptlon  of  the  Court  of  Ap 
peals  of  Kentucky  that  tbe  whisky  was  not 
Itself  taxable,  and  upon  tbe  basis  that  under 
the  ruling  of  the  Kentucky  court  It  would 
follow  that.  If  the  whisky  were  In  Kentucky, 
both  the  whisky  and  the  warehouse  receipts 
would  be  taxable,  and  double  taxation  result 
where  not  intended,  and  that  the  receipts 
were  only  eTidence  of  property  In  the  whisky, 
and  not  taxable  as  such. 

With  the  correction  of  the  citation  as 
above  shown,  the  petition  for  a  rehearing  Is 
overruled. 

MT5  Ind.  1S6) 

^ETTSBURO,  0.,  C.  ft  ST.  ti.   RT.  CO,  y. 

MITCHELL.     (No.  21,494.) 
(Supreme  Court  of   Indiana.    Feb.   14,  m.1.) 

Appeal  from  Circuit  Court,  Henry  Coun- 
ty ;  Ed.  Jackson,  Judge. 
On  petition  for  rehearing.   Petition  denied. 
For  former  opinion,  see  91  N.  E.  735. 

HTERS,  C.  J.  We  have  withheld  action 
upon  the  petition  for  a  rehearing  In  this 
cause,  awaiting  the  decision  of  the  Supreme 
Court  of  tbe  United  States  as  the  final  arbi- 
ter, involTlng  the  question  originally  deter- 
mined by  us  as  to  the  validity  of  the  Car- 
mack  amendment  to  the  Interstate  commerce 
act,  and  here  the  question  upon  which  re- 
hearing is  urged.  That  question  was  deter- 
mined In  that  court  January  8,  1911,  in  the 
case  of  Atlantic  Coast  Line,  etc.,  Co.  t.  River- 
side MlUs,  219  U.  S.  186,  81  Sup.  Ct  164,  56 
L.  Ed.  — ,  adversely  to  the  contention  of  ap- 
pellant 

The  petition  for  a  rehearing  is  therefore 
overruled. 

(175  Ind.  m) 

KARION  STATE  BANK  v.  OOSSETT. 
(No.  21,604.)  I 

(Supreme  Court  of  Indiana.     Feb.  16,   1911.) 
X.  Appeal  and  Ebboe  (t  843*) — Scope  of  Re- 
view—Matters Not  Necessaby  to  Deci- 

BIOIT. 

Where  the  same  questions  are  presented  by 
the  exceptions  to  the  conclusions  Of  law  as  are 
presented  by  the  overruling  of  a  demurrer  to 
the  complaint,   the    Supreme   Court  need   only 

Sass  on  tbe  rulioK  on  the  demurrer,  siilce  the 
etermination  of  the  latter  question  necessarily 
determines  the  other. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  6i3.*J 

2.  Barb»I7ptot  ({  302*)  —  Pbefkbercb— Neo- 

ES8ABT    ALLBOATIORB. 

In  aft  action  by  a  trustee  in  bankruptcy 
to  recover  money  alleged  to  have  been  paid 
defendant  within  fonr  months  before  the  filing 
of  the  petition  in  violation  of  section  60  of  the 
bankruptcy  act  (Act  July  1.  1898,  c.  541,  30 
Stat.  562  [U.  S.  Comp.  St.  1901,  p.  3445]),  as 
amended  by  Act  Feb.  5,  1903,  c.  487,  8  13.  32 
Stat  799  (U.  8.  Comp.  St.  Supp.  1909,  p. 
1314),  it  is  not  necessary  to  allege  facts  snffl- 
dent  to  constitute  a  cause  of  action  to  set  aside 
a  fraudulent  conveyance  of  real  estate;  all 
that  is  necessary  being  an  allegation  of  a  pref- 


erence by  an  insolvent  within  four  months  of 
the  filing  of  tbe  petition  in  bankruptcy. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  {  802.*] 

Appeal  from  Superior  Court,  Grant  Conn- 
ty;    P.  H.  Elliott,  Judge. 

Action  by  Jacob  B.  Oossett,  trustee  In 
bankruptcy,  against  tbe  Marlon  State  Bank. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

W.  H.  Carroll,  for  appellant  W.  S.  Mar^ 
shall,  for  appellee. 

MONKS,  J.  This  action  was  brought  by 
appellee  as  trustee  in  bankruptcy  to  recover 
money  from  appellant  alleged'  to  have  been 
paid  to  it  by  the  bankrupt  within  fonr 
months  before  the  filing  of  the  petition  in 
bankruptcy,  thereby  giving  appellant  a  pref- 
erence over  other  creditors  of  the  same  class, 
in  violation  of  the  provisions  of  section  60  of 
the  bankruptcy  act  (Act  July  1,  1898,  c.  541, 
30  Stat  562  [U.  S.  Comp.  St  1901,  p.  3445]), 
as  amended  by  Act  Feb.  5,  1903,  a  487,  1 13, 
32  Stat.  799  (b.  S.  Comp.  St  Supp.  1909,  pp. 
1314,  1315).  Collier  on  Bankruptcy  (7th  fld. 
1900)  1167,  1168.  The  complaint  was  In  two 
paragraphs.  A  demurrer  for  want  of  facts 
to  each  paragraph  was  overruled.  The  court 
made  a  special  finding  of  facts,  and  stated 
conclusions  of  law  thereon  against  appellant 
Over  appellant's  motion  for  a  new  trial. 
Judgment  was  rendered  in  favor  of  appellee 
for  the  amount  of  the  alleged  preference. 

The  errors  assigned  and  not  waived  call 
In  question  the  conclusions  of  law,  the  action 
of  ,the  court  in  overruling  the  demurrer  to 
each  paragraph  of  the  complaint,  and  the 
motion  for  a  new  trial.  While  appellant 
complains  of  the  action  of  the  court  in  over- 
ruling the  demurrer  to  each  paragraph  of 
the  complaint,  we  need  only  consider  the 
sufficiency  of  the  second  paragraph  for  the 
reason  that  the  special  finding  of  facts,  con- 
clusions of  law,  and  final  judgment  rest  up- 
on that  paragraph.  Goodwine  v.  Cadwalla- 
der,  158  Ind.  202,  204,  206,  61  N.  E.  939,  and 
cases  cited. 

As  the  same  questions  are  presented  by 
the  exceptions  to  the  conclusions  of  law  that 
are  presented  by  the  action  of  the  court  in 
overruling  the  demurrer  to  tbe  second  para- 
graph of  the  complaint  we  need  only  to  de- 
termine the  sufficiency  of  said  paragraph  of 
the  complaint,  for  the  reason  that  the  de- 
termination of  the  latter  question  necessari- 
ly determines  the  other.  Goodwine  v.  Cad- 
wallader,  168  Ind.  202-205,  61  N.  E.  939. 
Appellant's  objections  to  the  second  para- 
graph of  the  complaint  are  based  upon  tbe 
theory  that  to  be  sufficient  a  complaint  un- 
der section  60  of  the  bankruptcy  act  as 
amended  In  1903  must  allege  facts  sufficient 
to  constitute  a  cause  of  actl(ui  to  set  aside 
a  fraudulent  conveyance  of  real  estate  under 
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the  decMon*  of  tbio  court  Tbe  cases  cited 
by  appellant  to  suHtaln  this  contention  are 
decisions  of  this  court  In  cases  bronght  to 
set  aside  fraoctulent  conveyances  of  real  es- 
tate and  decisions  in  courts  of  other  Juris- 
dictions which  deal  only  with  the  provisions 
of  the  bankruptcy  act  concerning  the  ca- 
pacity of  the  trustee  to  avoid  transfers  of 
property  in  fraud  of  creditors  which  in  the 
absence  of  bankruptcy  proceedings  such  cred- 
itors might  themselves  maintain  an  action  to 
avoid,  and  are  not  therefore  in  point  here. 
This  action  is  not  nnder  that  part  of  the 
bankruptcy  act,  but  is  under  that  part  of 
said  act  relating  to  unlawful  preferences, 
which  is  as  follows:  "Sec.  60.  A  person 
shall  be  deemed  to  have  given  a  preference. 
If  being  insolvent,  he  has,  within  four 
months  before  the  filing  of  the  petition,  or 
after  the  filing  of  the  petition  and  before 
the  adjndicatlon,  procured  or  sufCered  a  Judg- 
ment to  be  entered  against  himself  In  favor 
of  any  person,  or  made  a  transfer  of  any  of 
his  property,  and  the  effect  of  the  enforce- 
ment of  such  Judgment  or  transfer  will  be 
to  enable  any  one  of  his  creditors  to  obtain 
a  greater  percentage  of  his  debt  than  any 
other  of  such  creditors  of  the  same  class. 
•  ♦  •  (b)  If  a  bankrupt  shall  have  given 
a  preference,  and  the  person  receiving  it,  or 
to  be  benefited  thereby,  or  his  agent  acting 
therein,  shall  have  reasonable  cause  to  be- 
lieve that  it  was  intended  thereby  to  give 
a  preference,  it  shall  be  voidable  by  the 
tmstee,  and  he  may  recover  the  property  or 
Its  value  from  such  person."  As  no  such 
conditions  precedent  to  the  right  of  the 
trustee  to  recover  as  contended  "by  appellant 
are  contained  in  the -bankruptcy  act,  it  is  evi- 
dent that  appellant's  objections  to  said  sec- 
ond paragraph  are  not  tenable.  Said  second 
paragraph  contains  all  the  essential  elements 
required  by  said  section  ,60a,  b,  supra,  and 
was  therefore  sufficient.  Jackman  v.  Ean 
Claire  Nat  Bank,  126  Wis.  468,  104  N.  W. 
88,  115  Am.  St  Rep.  955,  and  note;  Eau 
Claire  Nat.  Bank  v.  Jactman,  204  TJ.  S.  522, 
27  Sup.  Ct  301,  61  L.  E3d.  596;  Crooks  v. 
People's  Nat  Bank,  46  App.  Div.  335,  61  N. 
T.  Supp.  604.  It  follows  for  tbe  same  rea- 
sons that  tbe  conclusions  of  law  are  not 
erroneous. 

The  only  cause  for  a  new  trial  not  waived 
is  that  "the  findings  of  the  court  are  not  sus- 
tained by  sufficient  evidence."  After  a  care- 
ful examination  of  tbe  evidence,  we  cannot 
say  that  the  same  does  not  sustain  the  find- 
ings which  are  necessary  to  appellee's  recov- 
ery in  this  case.  American  Varnish  Co.  v. 
Reed,  154  Ind.  88,  00,  01,  65  N.  B.  224; 
Rownd  V.  State,  162  Ind.  39,  44,  46,  61  N.  E. 
814,  S2  N.  B.  885;  Tinkle  v.  WaUace,  167 
Ind.  882,  894,  79  N.  B.  865 ;  Doering  v.  Dav- 
enport (App.)  81  N.  B.  48,  and  cases  cited. 

Judgment  affirmed. 


aTE  Ind.  522) 

BRENNBMAN  T,  STATE.     (No.  21,756.)  ^ 

(Supreme  Court  ot  Indiana.     Feb.  17,  1911.) 

1.  (Jbikinai,  Law  (i  211*)— Aitidavit— Su»- 

FICIKNCT, 

Bums'  Ann.  St  1908,  I  2280,  provides 
that  any  one  entering  nnlawnilly  on  the  land 
of  another  who  shall  be  forbidden  "to  do  so" 
by  tbe  owner,  and  ihall  thereafter  enter  shall 
be  ^ilty  of  trespass.  An  affidavit  before  a 
justice  of  the  peace  alleged  that  defendant  un- 
lawfully entered  on  the  land  of  one  N.  "and, 
having  been  forbidden  by  the  said  N.,  the  own* 
er  thereof  did  onlawfully  enter.  Held,  that 
the  affidavit  was  not  insufficient  for  failure  to 
add  the  words  "ao  to  do"  after  the  allegation 
"forbidden  by  the  said  N.";  Bams'  Ann.  St 
1908,  i  2063,  d.  10,  providing  that  no  affi- 
davit inall  be  quashed  for  any  defect  not  prej- 
udicing  the  substantial   rights  of  defendant 

[Eld.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  I  211.«] 

2.  Criminal  Law  (|  1186*)— Afpbai/— Iioia- 

TEBIAI.  EBSOB. 

Where  an  affidavit  charged  the  otFenie  of 
trespass  with  reasonable  certainty,  an  omission 
or  imperfection  not  tending  to  prejudice  the 
substantial  rights  of  the  accused  will  not  be 
regarded  on  appeal  under  Bums'  Ann.  St  1908, 

[Ed.  Note.— For  other  cases,  see  Criminal  Law. 
Cent  Dig.  |  8219;  Dec.  Dig.  |  1186.*] 
8.  CannifAi.  Law  <i  1159*)— Appkal  — Bvi- 

nENCE. 

Where  the  evidence  was  conflicting,  but 
there  was  sufficient  in  the  record  fairly  tend- 
ing to  establish  a  finding  of  guilty,  it  will  not 
t>e  reversed. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  IS  3074-3083;  Dec.  Dig.  |  1159.*] 

Appeal  from  Circuit  Court  Orant  County; 
H.  J.  Paulus,  Judge. 

John  C.  Brenneman  was  convicted  of  tres- 
pass before  a  Justice  of  the  peace,  and  he  ap- 
peals.   Affirmed. 

W.  O.  Johnson  and  Blacklldge,  Wolf  tt 
Barnes,  for  appellant  Tbomaa  M.  Honan, 
TboB.  H.  Branaman,  Edw.  M.  White,  and 
James  B.  McCullougb,  for  the  State. 

COX,  J.  The  aroellant  was  prosecuted  be- 
fore a  Justice  of  the  peace  for  trespass  under 
section  388  of  the  Criminal  Code  of  1905 
(Bums'  Ann.  St  1908,  §  2280),  and  convicted. 
He  appealed  to  the  circuit  court  iuid  met 
a  similar  fate  after  a  trial  by  the  court 
without  the  Intervention  of  a  Jury.  In  this 
court  he  asks  a  reversal  on  two  grounds: 
(1)  That  the  trial  court  erred  In  overruling 
his  motion  to  quash  the  affidavit;  and  (2) 
that  the  evidence  is  not  sufficient  to  sustain 
the  finding  of  the  trial  court 

Tbe  statute  provides:  "Whoever,  being 
about  to  enter  unlawfully  upon  the  Inclosed 
or  uninclosed  lands  of  another,  shall  be  for- 
bidden to  do  so  by  tbe  owner,  or  occupant 
or  his  agent  or  servant  *  •  •  and  shall 
thereafter  enter  upon  such  land,  •  •  • 
shall  be  guilty,"  etc.  That  part  of  the  af- 
fidavit upon  which  appellant  was  convicted 
which  it  is  claimed  Is  defective  and  insuffi- 
cient charges  that  the  aiq^ellant  "did  th«i 
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and  tbera  unlawfully  being  about  to  mter 
ux)on  the  Inclosed  land  of  Joseph  R.  Neal, 
and  having  been  forbidden  by  the  said  Joseph 
R.  Neal,  the  owner  thereof,  did  then  and 
there,  and  thereafter  unlawfully  enter  and  go 
upon  said  land."  It  la  urged  that,  because 
the  word  "forbidden"  as  set  forth  la  not 
followed  by  the  further  words  "so  to  do,"  It 
Is  not  made  to  appear  what  appellant  was 
forbidden  to  do,  and  that  without  these 
words  the  affidavit  does  not  charge  suffi- 
ciently that  be  was  forbidden  to  enter  upon 
the  lands  of  the  complaining  witness  de- 
scribed. The  phrase  "having  been  forbidden" 
Is  used  in  connection  with  the  purpose  of 
the  appellant,  threatened  or  about  to  be  car- 
ried out,  to  enter  upon  the  land,  and  that 
It  was  used  to  indicate  anything  else  for- 
bidden than  such  entry  could  not  well  be 
implied  without  straining  its  meaning  in  the 
connection  with  which  It  la  used.  The  of- 
fense of  trespass  was  charged  with  rea- 
sonable certainty,  and  the  omission  urged  as 
a  defect  or  imperfection,  if  It  is  one,  did 
not  tend  to  the  prejudice  of  the  substantial 
rights  of  the  appellant,  and  it  was  there- 
fore not  proper  to  quash  the  affidavit  on  ac- 
count of  it  Bums'  Ann.  St  1008,  f  2063, 
cL  10;  section  2221. 

The  evidence  was  conflicting.  The  trial 
court  had  the  witnesses  before  It  and  de- 
cided that  the  defendant  was  guilty,  and,  as 
there  is  in  the  record  evidence  fairly  tending 
to  sustain  that  finding,  this  court  will  not 
say  that  the  finding  was  wrong. 

Judgment  affirmed. 


(ITS  Ind.  198) 

BULL0C3K  ▼.  ROBISON,  County  Treasurer, 

et  al.    (No.  21,637.)! 
(Supreme  Court  of  Indiana.     Feb.  14,  1911.) 

1.  Statdtks  (g  77*) — Gbnebai.  aitd  Spkoxai. 
Laws  —  Clabbifioations    of    Municipal 

COBPOBAXIONB— VALIDITT. 

To  l>e  valid  within  the  constitutional  lim- 
itations relating  to  general  and  special  laws,  a 
elasslfication  must  embrace  a  class  of  subjects 
or  places  without  omitting  any  naturally  be- 
longing to  sucli  class,  and  must  be  based  on  a 
reasonable  distinction  between  the  objects  or 
places  included  aud  those  excluded,  and  not  be 
a  mere  arbitrary  distinction ;  whether  a  law  is 
general  or  special  depending  on  its  subject- 
matter,  and  not  on  its  form. 

(Bd.    Note.— For   other    cases,    see    Statutes, 
Cent.  Dig.  M  7»-82 ;  Dec.  Dig.  S  77.»] 

i,  Officebb  (I  28*)— PuBua  Officebs— Pkb- 

SONAI,  Intebest. 

At  common  law,  a  public  officer  could  not 
ezetvise  discretionary  power  as  to  a  matter  in 
which  he  was  personally  interested. 

[Ed.  Note.— For  other  cases,  see  Officers,  Dec. 
Dig.  i  28.*] 

8   Statxttes  (I  96»)— Spiciai,  Laws— Estab- 

CrSHMENT    OF     SCHOOLS— TAXATION. 

Act  Match  31,  1909  (Laws  1909,  c.  3^  f  4, 
provides  that  where  there  is  in  any  school  city 
an  art  association  owning  buildings,  etc.,  in 
whldi  a  certain  sum  has  been  invested,  which 
has  made  the   city  superintendent  of  schools, 


directors  of  art  instructions,  and  two  others 
nominated  by  the  board  of  school  commission* 
era  members  of  its  governing  board,  and  wltich 
shall  give  free  admission  to  its  galleries  to 
teachers  and  pupils  of  all  schools  in  the  city> 
and  provide  free  lllnstrated  lectures  and  instrno< 
tion  to  teachers  designated  by  the  superintend- 
ent of  schools  at  half  the  usual  rates,  the  Iraard 
of  school  commissioners  sliall  pay  to  it  annual- 
ly from  the  special  fund  of  the  city  a  sum  equal 
to  one-half  cent  on  each  $100  of  taxable  prop- 
erty, and  further  permits  the  l>oard.  in  co-op- 
erating with  such  association  in  furthering  art 
instruction  in  the  public  schools,  to  accept  con- 
tributions from  the  association,  providing  the 
total  expenditure  by  the  lioard  from  its  own 
funds  does  not  exceed  annually  a  sum  equal  to 
one-half  cent  on  each  flOO  of  the  taxable  prop- 
erty as  valued  in  the  year  1908b  field,  that 
the  act  was  void  as  contravening  Const  art.  4, 

L22,  d.  13,  nrohibiting  local  and  special  legis- 
tion,   provioing  for  the  support  of  common 
schools. 

[Ed.  Note.— For  other  cases,  see  Statutes^ 
Cent.  Dig.  g  107;    Dec  Dig.  S  96.»] 

Appeal  from  Circuit  Court,  Marivn  Coun- 
ty; Chas.  Remster,  Judge. 

Action  by  Henry  W.  Bullock  against  Ed- 
ward Roblson,  County  Treasurer,  and  othors. 
Fi^)m  a  Judgment  for  defendants  on  demur- 
rer to  the  complaint,  plaintiff  appeals.  Re- 
versed, with  instructions  to  overrule  demnr- 
per. 

Henry  W.  Bullock,  pro  se.  Albert  Baker, 
Smith,  Duncan,  Hombrook  &  Smith,  for  ap- 
pellees. 

MORRIS,  J.  Bullock,  appellant,  filed  hlk 
complaint  In  the  Marlon  circuit  court  against 
Robison,  county  treasurer,  the  board  of 
school  commissioners,  and  the  dty  comptrol- 
ler of  Indianapolis  and  the  Art  Association  of 
the  same  city.  The  complaint  alleges  that 
the  treasurer  has  in  his  hands  the  sum  of 
flO.OOO  belonging  to  the  school  fund  of  the 
school  city  of  Indianapolis,  tliat  was  collected 
from  the  taxpayers  of  the  school  city  by  vir- 
tue of  an  assessment  and  levy  made  by  tbe 
proper  officers  pursuant  to  the  provisions 
of  section  4  of  an  act  of  the  Qeneral  Assem- 
bly approved  March  1,  1909  (Acta  1909,  pi 
89);  that  unless  enjoined,  the  school  commis- 
sioners will  authorize  the  city  comptroller  to 
draw  a  warrant  for  $10,000  payable  to  de- 
fendant Art  Association  out  of  the  school 
funds  of  the  school  city,  and  the  treasurer 
will  pay  the  same;  that  the  defendant  Art 
Association  Is  a  private  corporation  conduct- 
ing, for  gain,  the  John  Herron  Art  Institute 
in  the  city  of  Indianapolis,  and  has  a  board 
of  25  directors,  4  of  whom  were  chosen  by 
the  school  authorities,  and  the  remaining  21 
were  chosen  by  the  stockholders  of  the  as- 
sociation; that  tbe  association  is  not  man- 
aged by  any  public  authority,  but  is  con- 
trolled entirely  by  its  board  of  directors. 
The  complaint  further  alleges  that  section 
4  of  tbe  act  of  March  1, 1909,  is  void  because 
it  is  in  conflict  with  the  Constitution  of  In- 
diana, and  in  the  capacity  of  a  resident  tax- 
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payer  be  brings  the  snlt  and  prays  that  the 
threatened  payment  of  the  $10,000  be  per- 
petually enjoined.  To  this  complaint  the  sev- 
eral defendants  each  filed  separate  demurrers 
for  want  of  facts.  The  court  sustained  each 
demurrer,  and,  plalntlfT  declining  to  plead 
further,  a  Judgment  was  refidered  against 
him,  from  which  he  brings  this  appeal.  The 
errors  assigned  by  the  appellant  consist  of 
the  action  of  the  circuit  court  in  sustaining 
each  of  the  demurrera  of  appellees. 

Section  4  of  the  act  of  March  1,  1909, 
reads  as  follows  (italics  ours):  "Sec.  4.  That 
(in)  any  school  city  in  this  state,  such  as  is 
designated  in  section  one  of  this  act,  where 
there  la,  or  hereafter  shall  be,  an  art  assooia- 
Uon  toMeh  owns  buildings,  groundt,  works 
of  art  and  other  equipment,  for  the  study  of 
art,  located  in  said  city,  and  in  which  mor^ 
than  two  hundred  thousand  dollars  shall 
have  been  invested,  and  which  association 
shall  cause  to  be  made  and  continued  as 
memben  of  its  governing  board  of  directors, 
trustees  or  other  managing  body,  the  super- 
intendent of  schools  of  said  school  city.  Its 
director  of  art  instructions,  If  any  th6re  be, 
and  two  other  persons  to  be  nominated  by 
the  board  of  school  commissioners,  and 
which  association  shall  give  free  admission, 
at  reasonable  times,  to  Its  museum  and  art 
galleries  to  all  teachers  and  pupUs  of  the 
public,  private  and  parochial  schools  in  said 
ciiv,  and  which  shall  provide  free  Illustrated 
lectures,  on  some  art  or  kindred  subject, 
throughout  the  public  school  year  of  said  city 
not  less  frequently  than  one  lecture  a  week 
for  school  children,  the  same  to  be  given  at 
its  museum  or  in  a  public  school;  and  which 
shall  at  half  the  rates  established  in  other 
cities  for  similar  service  provide  Instruction 
in  the  teaching  of  drawing  and  design  for 
all  teachers  In  said  city  nominated  by  the 
superintendent  of  schools  of  said  city,  and 
which  shall  provide  throughout  such  school 
year  free  for  not  fewer  than  fifty  pupils  to 
be  nominated  on  competitive  examination  by 
said  superintendent  of  schools  advanced  in- 
struction In  drawing  and  In  such  applied 
arts  as  it  teaches.  It  shall  be  the  duty  of  said 
board  of  school  commissioners  so  long  as 
such  art  association  continues  to  do  and  per- 
form all  said  tilings,  or  is  able  and  ready 
and  willing  to  do  and  perform  them^  to  avail 
Itself  thereof  for  the  benefit  of  the  school 
children  and  teachers  In  said  city,  and  to 
pay  such  art  association  annually  In  quarter- 
ly Installments  from  the  special  fund  of  said 
school  city  a  sum  equal  to  one  half  cent  on 
each  one  hundred  dollars  of  taxables  of  said 
city  as  valued  on  the  tax  duplicates  for  the 
year  next  before  the  date  of  each  such  pay- 
ment; and  said  board  of  school  commission- 
ers may  co-operate  with  such  association  in 
further  improving  or  enlarging  the  instruc- 
tion in  drauHng  and  In  manual  and  industri- 
al trailing  in  the  public  schools  and,  to  those 
ends,  may  accept  contributions  of  money  or 


services  or  equipment  from  such  association 
on  such  conditions  as  in  the  judgment  of 
said  board  of  school  commissioners  may  bene- 
fit the  public  schools,  provided  that  such'  co- 
operation and  the  acceptance  of  such  contri- 
butions do  not  Involve  a  total  expenditure  by 
said  board  from  its  own  funds  exceeding,  in 
any  one  year,  a  sum  equal  to  one  half  cent 
on  each  one  hundred  dollars  of  the  taxables 
of  said  city  at  valued  on  the  tax  duplicate 
made  in  the  year  1908;  but  the  right  Is  here- 
by reserved  to  the  state  to  repeal,  alter  or 
amend,  at  the  pleasure  of  the  Legislature, 
this  section  and  all  the  rights  and  powers  it 
gives."    Acts  1909,  p.  89. 

The  title  of  the  act  reads  as  follows:  "An 
act  concerning  common  school  corporations 
in  cities  of  more  than  one  hundred  thousand 
inhabitants."  Section  1  of  the  act  relates  to 
acts  of  boards  of  school  commissioners  "In 
all  cities  of  this  state  of  more  than  one  hun- 
dred thousand  inhabitants  according  to  the 
last  United  States  census." 

Appellant  contends  that  section  4  above 
quoted  Is  onconstltutlonal  and  void  because 
(1)  money  raised  by  taxation  cannot  be  used 
to  assist  private  persons  or  corporations,  or 
for  other  than  public  purposes;  because  (2) 
no  aid  can  be  given  parochial  schools  out  of 
the  public  treasury;  because  (3)  the  act  de- 
prives school  cities  of  local  self-government; 
because  (4)  It  conflicts  with  clause  13,  sec- 
tion 22,  of  article  4  of  our  state  Constitution, 
which  prohibits  local  or  special  laws  concern- 
ing the  preservation  of  the  scliool  funds ;  and 
because  (5)  it  conflicts  with  the  same  clause 
which  prohibits  local  and  special  laws  ihto- 
viding  for  supporting  common  schools.  Ap- 
pellant contends  that  the  enactment  Is  In- 
valid for  some  other  reasons  which  we  do 
not  deem  necessary  to  consider. 

Appellees  concede  that  public  moneys  can- 
not be  appropriated  to  private  uses,  but  con- 
tend that  that  question  la  not  Involved  In 
the  consideration  of  the  act;  that  the  Gener- 
al Assembly  may  provide  for  the  payment  of 
public  moneys  to  private  agencies  engaged 
in  work  for  public  benefit;  that  the  act  In 
controversy  does  not  seek  to  affect  the  com- 
mon school  fund;  that  the  section  of  the  act 
complained  of  does  not  confer  aid  on  any 
parochial  school,  in  conflict  with  the  section 
of  our  Constitution  which  prohibits  the 
drawing  from  the  public  treasury  of  any 
money  for  the  benefit  of  any  religious  insti- 
tution (section  6,  Bill  of  Rights),  and,  even 
if  it  should  be  conceded  that  the  act  had 
such  effect,  it  would  be  the  duty  of  the  court 
to  eliminate  from  the  enactment  the  words 
"private  and  parochial"  and  let  the  legisla- 
tion stand;  that  the  act  does  not  interfere 
with  the  rights  of  cities  in  the  matter  of 
local  self-government,  because  the  school  sys- 
tem of  Indiana  is  a  state  system  and  under 
its  control,  and  it  may  directly  command  its 
local  agencies  to  levy  taxes  for  particular 
purposes;  that  the  act  Is  not  local  nor  special 
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In  reference  to  providing  for  supporting  com- 
mon schools,  but  provides  for  Its  application 
by  a  Just  and  lawful  classification. 

It  is  evident  that  appellees  are  correct  in 
regard  to  appellant's  fourth  contention  be- 
cause the  legislation  in  question  does  not 
seek  to  affect  the  common  school  fund.  As- 
suming, -without  deciding,  that  appellees  are 
correct  on  all  the  other  propositions  involv- 
ed, except  the  last  one,  which  assails  the  va- 
lidity of  the  section  in  controversy,  because 
It  is  an  act  relating  to  provisions  for  the  sup- 
port of  common  schools,  and  is  local  and 
special  in  character,  we  will  consider  this 
contention. 

In  Campbell  ▼.  City  of  Indianapolis  (1900) 
165  Ind.  187,  67  N.  E.  920,  it  was  held  that 
an  act  relating  to  the  issuance  of  bonds  by 
school  corporations  in  cities  havir°;  a  popu- 
lation of  100,000,  "according  to  the  last  Unit- 
ed States  census,"  did  not  conflict  with  the 
at)ove  provision  of  the  Constitution,  because, 
while  the  act  did  not,  when  adopted,  apply 
to  any  other  dty  except  Indianapolis,  it 
would,  in  the  future,  apply  to  all  cities  of 
the  state  that  should  thereafter  attain  the 
requisite  population.  But,  in  the  same  case, 
it  was  held  that  an  act  in  relation  to  the 
same  subject-matter,  applying  to  cities  of  a 
certain  population,  as  shown  by  the  census 
of  1870,  was  Invalid  because  it  was  special 
and  local.  It  would  appear  therefore  that. 
If  the  application  of  the  act  in  question  had 
been  made  to  depend  alone  on  population,  it 
would  not  be  Invalid  under  the  doctrine  an- 
nounced in  that  case. 

But  It  will  be  noticed  that  there  are  many 
other  restrictions  besides  population  that 
limit  the  application  of  the  statute  to  a  cor- 
poration having  the  requisite  population,  and 
it  is  therefore  proper  to  consider  the  general 
principles  governing  the  proper  classification 
of  corporations  of  this  character. 

The  provisions  of  section  22  of  article  4  of 
our  Constitution,  prohibiting  local  and  spe- 
cial laws  in  the  cases  therein  enumerated, 
did  not  appear  in  our  Constitution  of  1818. 
But  the  many  evils  that  sprang  up  from  the 
enactment  of  local  and  special  laws,  caused 
in  part  by  a  lack  of  interest  on  the  part  of 
legislators  in  measures  that  did  not  affect 
the  districts  represented  by  them,  induced 
the  constitutional  convention  of  1851  to  eradi- 
cate the  source  of  these  evils,  by  restricting 
the  power  of  the  Legislature  to  enact  local 
or  special  laws,  relating  to  certain  matters, 
among  which  was  the  providing  for  the  sup- 
port of  common  schools.  Similar  limitations 
on  legislative  power  have  been  Ingrafted  on 
the  Constitution  of  other  states. 

The  intention  of  the  people,  in  adopting 
these  restrictions,  is  too  plain  for  misappre- 
hension. Wanser  t.  Hoob,  60  N.  J.  Law,  482, 
38  Atl.  449,  64  Am.  St  B^.  600,  and  note. 
The  General  Assembly  is  as  much  bound  by 
the  limitations  fixed  by  the  Constitution  as 
individuals.    Board,  etc,  v.  State  (1904)  161 


Ind.  616,  69  N.  m  442.  The  General  As- 
sembly may,  however,  without  oonflictlnff 
with  the  constitutional  limitation,  dassify 
the  dtles  to  which  an  enactment  applies. 
City  of  Indianapolis  t.  Navln  (1897)  151  Ind. 
139,  47  N.  D.  {i25,  51  N.  B.  80,  41  L.  B.  A. 
337,  844;  Evansvllle,  etc.,  B.  Co.  t.  City  of 
Terre  Haute  (1903)  181  Ind.  26,  67  N.  E.  686; 
Campbell  v.  City  of  Indianapolis,  supra.  But 
a  valid  classification  must  not  conflict  wltb 
well-recognized  rules,  some  of  which  are  as 
follows:  The  classification  must  embrace  a 
class  of  subjects  or  places,  and  not  omit  any 
one  naturally  belonging  to  the  class.  It 
must  be  based  on  some  reasonable  ground, 
which  bears  a  Just  and  proper  relation  to  it, 
and  not  be  a  mere  arbitrary  selection.  More 
is  required  than  a  mere  designation  by  such 
characteristics  as  wUl  serve  to  classify.  The 
characteristics  serving  as  a  basis  mast  be  of 
such  substantial  nature  as  to  mark  the  ob- 
jects so  designated  as  particularly  requiring 
exclusive  legislation.  There  must  be  a  sub- 
stantial distinction,  having  reference  to  the 
subject-matter  of  the  proposed  legislation, 
between  the  objects  or  places  embraced  in 
the  enactment,  and  the  objects  or  places  ex- 
duded.  Whether  a  law  is  general  or  special 
depends  on  its  subject-matter,  and  not  on  its 
form.  To-wn  of  Longvlew  v.  City  of  Craw- 
fordsville  (1905)  104  Ind.  117,  73  N.  E.  78, 
68  L.  E.  A.  622;  Bedford  Quarries  Co.  v. 
Bough  (1007)  168  Ind.  671,  80  N.  E.  529,  14 
li.  B.  A.  (N.  S.)  418;  Board  t.  Johnson  (1909) 
173  Ind.  76,  89  N.  B.  590;  Bumb  v.  City  of 
Evansvllle  (1907)  168  Ind.  272,  80  N.  E  625; 
School  City  of  BushviUe  v.  Hayes  (1904)  162 
Ind.  193,  70  N.  E.  134;  Board,  etc.,  v.  State 
ex  reL  (1904)  161  Ind.  616,  69  N.  R  442; 
Nichols  v.  Walter,  37  Minn.  264,  33  N.  W. 
800;  Hetland  v.  Board  of  Commissioners,  89 
Minn.  492,  95  N.  W.  305;  State  v.  EUet,  47 
Ohio  St.  90,  23  N.  E.  931,  21  Am.  St  Bep. 
772,  and  notes;  Wanser  v.  Hoos,  supra; 
State,  etc.,  v.  Hammer,  42  N.  J.  Law,  435; 
State  y.  Jones,  66  Ohio  St  453,  64  N.  E.  424, 
90  Am.  St  Bep.  592;  People  T.  Martin,  178 
lU.  611,  53  N.  B.  309. 

Tested  by  the  above  requirements,  does 
this  legislation  fall  within  the  prohibited 
class?  It  will  be  noted  that,  before  section 
4  can  apply  to  any  dty,  it  must  not  only  have 
a  population  of  100,000,  but  it  must  have  the 
following  further  characteristics:  (1)  It  must 
have  within  its  limits  an  art  association 
which  owns  buildings,  grounds,  etc,  of  the 
value  of  $200,000;  (2)  the  associaUon  shaU 
have  as  members  of  its  manag;lng  body,  the 
superintendent  of  schools,  the  director  of  art 
instruction,  if  any,  and  two  persons  nominat- 
ed by  the  school  boards;  (3)  it  shall  give 
free  admission  to  its  museum,  etc,  to  aU 
teachers  and  pupils  of  the  public,  private, 
and  parochial  schools,  etc.;  (4)  it  shall,  at 
half  the  rates  established  in  other  dtles,  for 
similar  service,  provide  instruction,  etc.,  for 
teachers  nominated  by  the  school  superln- 
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tendent,  and  for  60  pnpllB  nominated  by  the 
superintendent  on  competitive  examination. 
Under  Ijte  above  conditions,  it  Is  mandatory 
on  the  part  of  ttie  school  commissioners  to 
pay  such  art  associations  from  the  special 
fnnd  of  said  school  city,  annually,  a  sum 
equdl  to  one-half  cent  on  each  |100  of  the 
taxables  of  the  city. 

It  is  next  provided  that  the  school  commis- 
sioners may  co-operate  with  such  association 
in  further  Improving  or  enlarging  the  in- 
struction, etc.,  provided  the  co-operation 
does  not  involve  a  total  expenditure  by  the 
board  from  the  school  funds,  exceeding,  in 
one  year,  a  sum  equal  to  one-half  cent  on 
the  hundred  dollars  of  taxables,  as  valued  on 
the  tax  duplicate  made  in  the  year  190S. 

It  is  altogether  possible  that  there  may, 
in  the  future,  be  cities  in  Indiana,  having 
a  population  of  100,000  that  had  no  exist- 
ence in  1908,  and  as  to  such  cities  the  act  as 
an  entirety  could  never  apply  becanse  of  the 
lack  of  taxables  for  the  year  1908.  It  Is 
very  probable  that  in  the  future  there  will 
be  cities  attaining  the  100,000  class,  whose 
taxables,  as  shown  by  the  tax  duplicate  of 
1908,  are  small  in  comparison  with  those  of 
Indianapolis,  in  1908,  and  yet  the  needs  of 
such  supposed  city  for  further  improvement 
in  instruction  in  drawing  and  in  manual  and 
industrial  training  might  be  greater  than 
those  of  Indianapolis.  Consequently  the  leg- 
islation cannot  operate  equally  upon  all  with- 
in the  class,  and  the  reason  for  the  partial 
or  total  exclusion  of  some  cities  from  the 
class  does  not  inhere  in  the  subject-matter. 

The  evident  object  of  the  enactment  is  In- 
struction in  art  and  kindred  subjects,  which 
instruction  Is  to  be  furnished  by  a  private 
association,  which  may  be  a  corporation  or- 
ganized for  gain,  and  is  the  defendant  Art 
Association,  as  alleged  in  the  complaint. 
That  any  school  city  should  be  prohibited 
from  employing  an  instructor  unless  such  in- 
structor shall  also  furnish  free  instruction, 
by  means  of  free  admission  to  Its  museum 
and  art  galleries  to  all  teachers  and  pupils 
of  private  and  parochial  schools.  Implies  a 
classification  that  is  merely  arbitrary  and 
without  reasonable  basis.  In  School  City  of 
Bushville  V.  Hayes,  supra,  this  court  said: 
"There  mnst  be  substantial  distinction,  hav- 
ing a  reference  to  the  subject-matter  of  the 
proposed  legislation,  between  the  objects  or 
places  embraced  in  such  legislation  on  the 
objects  or  places  excluded.  The  marks  of 
distinction  on  which  the  classification  la 
founded  must  be  such,  in  the  nature  of 
things,  as  will,  in  some  reasonable  degree,  at 
least,  account  for  or  justify  the  restriction  of 
the  legislation."  It  cannot  be  said  that  the 
restriction  under  consideration  is  justified  by 
any  substantial  distinction  that  has  refer- 
ence to  the  subject-matter  of  the  l^slatlon. 

Another  restrictlTe  f eaturo  of  this  act  pro- 


vides that  the  association  employed  as  in- 
structor mnst  have,  as  members  of  its  gov* 
eming  board  of  directors  or  managers,  the 
school  superintendent,  director  of  art  in- 
struction, If  any,  and  two  persons  nominat- 
ed by  the  school  commissioners.  The  school 
commissioners,  by  the  terms  of  the  act,  are 
given  the  discretionary  power  to  co-operate 
with  the  art  association  (managed  by  a  board 
consisting,  in  part  at  least,  of  four  ap- 
pointees of  the  board  of  school  commission- 
ers) in  the  further  improvement,  etc.,  of  In- 
struction in  drawing,  etc.,  and  to  accomplish 
the  purpose  may  expend  from  the  school 
funds  a  sum  e<]ual  to  one-half  cent  on  the 
hundred  dollars  of  the  taxables  of  the  city 
as  shown  by  the  duplicate  of  1908. 

It  may  be  that  the  General  Assembly  con- 
sidered that  if  the  private  corporation  had, 
as  members  of  its  managing  board,  officers 
and  appointees  of  the  school  city,  the  school 
interests  would  thereby  be  better  protected. 
It  should  not  be  forgotten,  however,  that  di- 
rectors of  a  private  corporation  owe  a  very 
high  duty  to  its  stockholders,  and  that  the 
Interests  of  the  school  corporation  and  those 
of  the  Art  Association  may  be  adverse.  It 
is  unnecessary  to  say  that  no  man  can  ren- 
der faithful  service  to  two  masters  in  a  mat- 
ter where  their  interests  conflict.  Section  21 
of  an  act  entitled  "An  act  concerning  com- 
mon schools  in  cities  having  a  population  of 
more  than  100,000  providing  penalties  for  the 
violation  of  the  provisions  thereof,  and  de- 
claring an  emergency,"  approved  March  4, 
1899,  in  part  provides:  "It  shall  be  unlawful 
for  any  commissioner  or  officer  chosen  by  the 
board  of  school  commissioners.  In  any  man- 
ner, directly  or  indirectly,  to  profit  by,  or  be 
Interested  in  any  contract  of  said  board,  and 
any  person  convicted  of  a  violation  of  this 
section  shall  be  fined  in  any  sum  not  less 
than  one  hundred  nor  more  than  one  thou- 
sand dollars,  and  expelled  from  office.". 
Laws  1899,  c.  200;  Bums'  Ann.  St  1906,  g 
6535.  Similar  statutes  have  been  enacted 
with  reference  to  officers  of  cities.  Burns' 
Ann.  St  1908,  U  T/OS,  5930.  Aside  from 
statutory  enactments,  at  common  law,  a  pub- 
lic officer  was  not  permitted  to  exercise  dis- 
cretionary power  in  a  matter  in  which  he 
was  personally  interested.  29  Cyc.  1435.  It 
would  scarcely  be  contended  that  a  restric- 
tion is  grounded  on  a  reasonable  basis  when 
It  might  require  a  violation  of  the  law. 

Without  extending  further  this  opinion,  it 
is  sufficient  to  say  that  section  4  of  the  act 
of  March  1,  1909,  is  void  because  In  conflict 
with  clause  13,  {  22,  art  4,  of  the  Constitu- 
tion of  Indiana,  prohibiting  local  and  special 
legislation  providing  for  the  support  of  com- 
mon schools. 

The  Judgment  of  the  circuit  court  Is  re- 
versed, with  instructions  to  overrule  each  of 
the  demurrers  of  the  appellees.  , 
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(47  Ind.  App.  U8) 

HOLT  V.  MTERS.     (No.  7,096.) 

(Appellate  Gourt  of   Indiana,  Division  No.  2. 

Feb.  15,  1911.) 

3.  Apfeai,  and   Ebbok  (§  701*)— Ebboneous 

IHSTBUCTIONS— BKCOBD. 

Where  no  evidence  coald  be  introduced  un- 
der the  issues  that  could  render  an  instruction 
complained  of  proper,  the  judgment  must  be 
reversed  on  appeal,  though  the  evidence  is  not 
in  the  record. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Elrror,  Ont.  Dig.  |  2933;    Dec.  Dig.  {  701.*] 
2.  AniMALB  (f   74*)— iNJtmiss  rBOii  DooB— 

Complaint— EviDBNCT. 

Where  the  complaint  in  an  action  for  inju- 
ries from  a  vicious  dog  charged  defendant  with 
owning  and  keeping  a  large  and  vicious  bulldog 
on  his  stock  farm,  and  that  he  knew  of  the 
dog's  propensities  to  attack  persons,  or  should 
have  known  by  the  exercise  of  reasonable  care, 
proof  of  the  vicious  propensities  of  the  dog,  to 
charge  defendant  with  notice,  was  admissible. 

[Bd.  Note. — For  other  cases,  tee  Animals, 
Dec.  Dig.  {  74.*) 

8.  Appeai.  and  Bbbob  (g  928*)— Inbtbuotions 

—Review— Recobd  . 

Where  the  complaint  in  an  action  for  in- 
juries from  a  dog  would  justify  proof  of  the 
vicious  propensities  of  the  dog  to  charge  defend- 
ant with  notice,  and  the  evidence  is  not  in  the 
record,  the  court  on  appeal  must  presume  that 
an  instruction  submitting  constructive  notice  of 
the  propensitiea  of  the  dog  was  supported  by 
evidence. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  3751 ;   Dec.  Dig.  |  928.*] 

4.  Animals   ({   70*)  —  Doos  —  Liability    or 
Keepeb. 

To  charge  a  keeper  of  a  dog  with  knowl- 
edge that  under  some  circumstances  it  will  at- 
tack persons,  it  is  sufficient  to  prove  that  the 
dog  was  of  a  ferocious  nature. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent.  Dig.  H  228-237;    Dec  Dig.  |  70.*] 

6.  Animals   (g   68*)  —  Dogs— Ijiabilitt   or 

Keepeb. 

Where  a  dog  is  kept  as  a  watchdog,  the 
very  purpose  for  which  it  is  kept  is  evidence  of 
its  vicious  character. 

[ESd.  Note. — For  other  cases,  see  Animals, 
Cent  Dig.  I  225;   Dec.  Dig.  §  68.*] 

On  petition  for  rehearing.    Denied. 
For  former  opinion,  Bee  93  N.  B.  31. 

ADAMS,  J.  A  petition  for  a  rehearing  la 
presented  In  this  case  based  upon  the  ground 
that  the  court  erred  In  holding  as  harmless 
that  part  of  Instructions  9,  11,  and  12,  read- 
ing, "Or  should  have  known  by  the  exercise 
of  reasonable  care."  It  is  assumed  by  coun- 
sel for  appellant  that  the  court  in  the  orig- 
inal opinion  conceded  that  the  words  were 
erroneous.  The  opinion  will  not  bear  such 
construction,  but  holds  that  as  the  evidence 
■w&B  not  in  the  record  the  conrt  must  assume 
that  there  was  evidence  of  actual  notice  of 
the  vicious  nature  of  the  dog,  and.  If  such 
proof  was  before  the  jury,  then  the  charge 
that  appellant  would  be  bound  by  construc- 
tlve  notice  was  harmless.  There  Is  no  de- 
nial In  the  opinion  of  the  well-settled  rule 
that,  where  no  evidence  could  be  Introduced 
under  the  issues  that  could  have  rendered  the 


Instructions  proper,  the  cause  must  be  re- 
versed even  though  the  evidence  Is  not  In 
the  record.  • 

The  appellant  was  charged  in  the  com- 
plaint with  owning  and  keeping  a  large  and 
vicious  bulldog  upon  his  stock  farm,  and  that 
he  knew  of  the  dog's  propensities  to  bite  and 
attack  persons,  or  should  have  known  by 
the  exercise  of  reasonable  care.  Counsel 
for  appellant  are  In  error  In  assuming  that 
constructive  notice  could  not  be  shown  In  a 
case  of  this  kind.  Proof  oould  have  been 
offered  upon  the  trial  showing  the  vicious 
propensities  of  the  dog,  for  the  purpose  of 
charging  the  appellant  with  notice,  and,  as- 
suming that  such  proof  was  offered,  the  in- 
structions were  correct  and  are  abundantly 
supported  by  authority.  It  Is  sufficient  to 
prove  that  the  dog  was  of  a  ferocious  nature 
to  charge  his  keeper  with  knowledge  that, 
under  some  circumstances,  the  dog  would  at- 
tack i)ersons.  Barclay  v.  Hartman,  2  Mary. 
(Del.)  351,  352,  43  Atl.  174 ;  Godeau  v.  Blood, 
52  Vt  251,  3€^  Am.  Rep.  761 ;  Klttredge  v. 
Elliott,  16  N.  H.  77,  41  Am.  Dea  717.  If  a 
dog  Is  trept  as  a  watchdog,  the  very  purpose 
for  which  he  Is  kept  Is  evidence  of  his  vi- 
cious character.  Briee  v.  Bauer,  108  N.  Y. 
428,  15  N.  E.  695,  2  Am.  St  Rep.  464;  Duval 
V.  Barnaby,  76  Ai>p.  Dlv.  154,  77  N.  X.  Snpp. 
338;  Nelson  v.  Barrett,  89  App.  Dlv.  4^ 
85  N.  Y.  Supp.  817 ;  Hahnke  v.  Frlederlch, 
140  N.  Y.  227,  35  N.  E.  487.  In  the  last  case 
It  Is  said:  "When  a  person  keeps  a  dog  for 
the  purpose  of  guarding  his  property  against 
trespassers  or  criminals.  It  is  not  imreason- 
able  to  Infer  knowledge  on  his  part  of  tiie 
propensity  of  the  dog  to  attack  and  bite  man- 
kind, and  negligence  In  allowing  him  to  be  at 
large." 

It  Is  held  In  Robinson  v.  Marino,  8  Wash. 
St  434,  28  Pac.  762,  28  Am.  St  Rep.  50,  In 
a  similar  action,  that  It  Is  not  necessary  for 
the  owner  to  have  actual  notice.  The  conrt 
say:  "If  he  has  notice  that  the  disposition  of 
the  animal  Is  such  as  it  would  be  likely  to 
commit  an  Injury  similar  to  the  one  com- 
plained of  it  Is  sufficient  It  Is  not  necessary 
that  the  notice  be  of  Injury  actually  com- 
mitted." This  case  Is  followed  In  the  later 
case  of  Grissom  y.  Hoflus,  89  Wash.  61,  S6. 
80  Pac.  1002. 

It  has  been  uniformly  held  that  proof  of 
the  savage  and  ferocious  disposition  of  an 
animal  Is  equivalent  to  express  notice.  Mul- 
ler  V.  McKeeson,  73  N.  Y.  196,  29  Am.  Rep. 
123;  Grissom  v.  Hoflus,  supra;  Robinson  y. 
Marino,  supra ;  Earl  v.  Tan  Alstlne,  8  Barb. 
(N.  Y.)  630.  It  has  also  been  held  that 
knowledge  may  be  Imputed.  Corliss  v.  Smith, 
63  Vt  532;  Hahnke  v.  Frlederlch,  140  N. 
Y.  227,  86  N.  B.  487;  Brlce  v.  Bauer,  108  N. 
Y.  428,  16  N.  B.  695,  2  Am.  St  Rep.  454. 

In  Brlce  v.  Bauer,  supra,  it  Is  said:  "A 
man  who  keeps  a  dog  Is  bound  either  to  have 
It  under  his  own  observance  and  Inspection, 
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or  if  not,  to  appoint  some  one  under  whose 
observation  and  inspection  it  may  be,  and 
that  person's  knowledge  Is  the  knowledge  of 
the  owner."  "When  It  appears  that  a  domes- 
tic animal  is  vicious,  and  has  a  propensity 
to  do  mischief,  of  which  facts  the  owner  or 
keeper  has  notice,  either  express  or  Implied, 
the  law  lmi>ose8  the  duty  upon  such  owner 
or  keeper  of  keeping  snch  animal  secure, 
from  which  duty  a  liability  arises  in  favor 
of  any  person  who  without  his  fault  Is  injur- 
ed by  it,  either  In  person  or  property." 
Knowles  v.  Mulder,  74  Mich.  202,  41  N.  W. 
896,  16  Am.  St  Rep.  627. 
Rehearing  denied. 

(47  Ind.  A.  159) 

McGRAW  ▼.  NICKBY  et  al.    (No.  7,164.) 

(Appellate  Court  of  Indiana,  Dtvision  No.  2. 

Feb.  16, 1911.) 

1.  Appeal  amd  Erbob  (g  106*)— AppealabU! 
Obdkbs— Obdbbs  of  Dishissai,. 

An  order  dismissing  a  suit  is  appealable. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,    (Jent.   Dig.    H   717-T23;     Dec.    Dig.   | 
105.»] 

2.  Appeal  akd  Ebbob  ({  76*)— Appealable 
Obdebs— Final  Judomekts. 

So  long  as  a  case  is  pending  below,  an 
appeal  cannot  be  taJ<en  as  from  a  final  judg- 
ment 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Hrror,  Dec.  Dig.  i  76w»] 

3.  Appeal  akd  Ebbob  (S  76*)  —  Appealable 
Obdebs. 

No  appeal  lies  from  orders  refusing  to 
allow  plaintiff  to  file  a  petition  to  be  permit- 
ted to  prosecute  as  a  poor  person  a  suit  which 
was  stayed  until  payment  of  coats  of  the  former 
salt  and  refusing  to  allow  him  to  file,  an 
affidavit  for  a  change  of  venue;  no  order  of 
dismissal  appearing  to  have  been  entered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EJrror,  Dec.  IMg.  f  76.»] 

Appeal  from  Circuit  Court  Gibson  Coun- 
ty; O.  M.  Welbom,  Judge. 

Action  by  Thomas  McGraw  against  Addi- 
son B.  Nickey  and  another.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals,  and 
defendants  move  to  dismiss  the  appeal.  Ap- 
peal dismissed. 

R.  W.  Armstrong,  W.  E.  Cox,  M.  W.  Fields, 
and  6.  V.  Menzles,  for  appellant  Robinson 
ft  Stllwell,  Henry  Kister,  and  Chas.  L.  Wed- 
ding, for  appellees. 

IjAIRY,  J.  The  appellant  brought  an  ac- 
tion against  the  appellees  in  the  Gibson  cir- 
cuit court  to  recover  damages  for  personal 
injuries.  The  complaint  was  filed  on  the 
8th  day  of  February,  1908.  On  the  19th  day 
of  February  of  the  same  year  the  defendants 
filed  a  motion  In  the  Gibson  circuit  conrt  to 
stay  the  proceedings  of  the  plaintiff  until 
the  costs  of  a  former  suit  brought  by  appel- 
lant against  appellees  were  paid.  The  motion 
was  verified,  and  stated  that  some  time  in 
the  year  1907  appellant  had  brought  a  suit 
against  appellees  in  the  Posey  circuit  court. 


and  that,  after  a  Jury  had  been  Impaneled 
and  the  case  partially  tried,  the  appellant 
had  voluntarily  dismissed  his  case  in  the 
Posey  court,  and  that  the  costs  of  the  pro- 
ceedings in  that  court  including  the  cost  of 
a  struck  jury  had  been  taxed  to  appellant 
that  the  case  brought  in  the  Posey  circuit 
court  and  dismissed  as  aforesaid  was  be- 
tween the  same  parties  and  was  for  the  same 
cause  of  action  set  up  In  plaintiff's  com- 
plaint, and  that  said  costs  had  not  been  paid. 
The  appellant  made  no  showing  to  the  court 
as  to  why  said  motion  should  not  be  sus- 
tained, and  the  court  sustained  the  motion, 
and  ordered  that  the  proceedings  in  this 
case  be  stayed  until  the  costs  in  the  preced- 
ing suit  were  paid.  After  this  order  was 
made,  appellant  offered  to  file  a  petition  in 
the  Gibson  circuit  court,  to  be  permitted  to 
prosecute  hla  action  as  a  poor  person.  The 
court  refused  to  allow  appellant  to  file  this 
petition,  after  which  appellant  offered  tO| 
file  an  affidavit  for  a  change  of  venue  from 
the  judge  of  the  Gibson  circuit  court.  The 
court  refused  to  allow  appellant  to  file  this 
affidavit  The  appellant  excepted  to  the 
ruling  of  the  court  in  refusing  to  allow  him 
to  file  the  affidavit  for  a  change  of  venue, 
and  also  to  the  ruling  refusing  to  allow  him 
to  prosecute  his  action  as  a  poor  person. 
Bills  of  exception  were  filed  by  which  these 
rulings  were  properly  brought  In  the  record. 
The  appellees  filed  a  motion  in  the  court  be- 
low to  dismiss  the  case,  but,  so  far  as  the 
record  discloses,  their  motion  was  not  ruled 
upon,  and  the  cause  is  still  pending  in  the 
Gibson  circuit  court  The  appellant  prayed 
an  appeal,  and  has  filed  a  transcript  In  this 
court  disclosing  the  matters  heretofore  re- 
cited. Appellees  file  a  motion  to  dismiss  the 
appeal  upon  the  ground  that  no  judgment 
was  rendered  by  the  Gibson  circuit  court 
from  which  an  appeal  lies. 

If  the  motion  to  dismiss  had  been  sus- 
tained by  the  trial  court,  this  would  have 
terminated  the  proceedings  in  that  court  and 
an  appeal  could  have  been  taken  from  the 
order  dismissing  the  case.  So  long  as  the 
case  is  pending  in  the  conrt  below  an  appeal 
cannot  be  taken  to  this  court  as  from  a  final 
judgment  Trogdon  v.  Brlijegar,  26  Ind.  App. 
441,  59  N.  E.  1066 ;  Withers  v.  Haines,  2  Pa. 
435 ;  Boor  v.  Wilson,  48  Md.  805 ;  Clark  v. 
Bay  arcult  Judge,  154  Mich.  483,  117  N. 
W.  1051;  Tracy  v.  Bible,  181  111.  331,  54  N. 
E.  960. 

The  appellant  may  at  any  time  upon  pay- 
ment of  costs  proceed  with  bis  case  in  the 
lower  court,  or.  In  the  event  that  the  order 
of  the  trial  court  should  be  set  aside  for 
any  reason,  he  could  so  proceed. 

The  case  Is  not  properly  In  this  court,  and 
therefore  we  cannot  review  the  action  of 
the  trial  court  upon  the  question  sought  to 
be  presented. 

Appeal  dismissed. 


•For  othOT  casei  lee  same  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Die-  Kej'  No.  Seriea  tk  Rep'r  IndezM 

Digitized  by  VjVJVJVlC 


1004 


S8  NORTHBASTEaN  OBPOBTEB. 


(mo. 


(«  Ind.  App.  Ut) 

SWING  T.  MARION  PULP  CO.    <No.  6,909.) 

(Appellate  Conrt  of  Indiana,  Division  Na  1. 

Feb.  22,  1911.) 

1.  CONTKACTB    (I  28»)— WhkK  CJoUFLBTS— MK- 
OOTIATIONB    BT   MAH,. 

A  contract  is  formed  by  depositinf  In  the 
mail  an  anqualified  acceptance  of  an  offer  made 
by  mail. 

[lid.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {  80;   Dec  Dig.  §  26.*] 

2.  INSTJBANOE   (K  126,   136»)  —  Validitt  of 
GoNTBAOT — Laws  GoTEBmHa. 

Where  fire  policies  were  mailed  from  an- 
other state  to  insured  in  Indiana,  with  a  re- 
?uest  that  they  be  returned  by  a  certain  date  if 
onnd  to  be  unsatisfactory,  insured's  retention  of 
them  beyond  that  time,  or  mailing  an  accept- 
ance, constitnted  an  acceptance  of  the  terms 
and  completed  the  contracts,  making  them  anb- 
ject  to  the  laws  of  Indiana. 
_[Eld.  Note.— For  other  cases,  see  Insurance, 
Cent.  Die.  U  173-176^  219-230;  Dec.  Dig.  Si 
125,  186.*] 

8.  Affkai,  and   Brbob   (|  1010*)— Eetdcw— 

SUFTICIKHOT  or  EVIDKNCK. 

A  judgment  will  not  be  disturbed  for  want 
of  OTidence  of  a  particnlar  fact,  where  there  is 
evidence  from  wnich  the  finding  might  be  in- 
ferred. 

[Ed.  Note. — S\>r  other  cases,  see  Appeal  and 
Orror^  Cent  Dig.  H  8979-8982;    Dec.  Dig.  | 

Appeal  from  Superior  Court,  Grant  Comi- 
ty; P.  H.  Elliott,  Judge. 

Action  by  James  B.  Swing  against  the 
Marloa  Pulp  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    AflSrmed. 

Todd  &  Rauch  and  P.  A.  Reece,  for  ap- 
pellant St  John,  Charles  &  Gemmlll,  for 
appelleew 

MYERS,  C  J.  James  B.  Swing,  as  trus- 
tee for  the  creditors  of  the  Union  Mutual 
Fire  Insurance  Company  of  Cincinnati,  Ohio, 
brought  this  action  against  the  Marlon  Pulp 
Company,  as  a  policy  holder  In  said  company, 
to  recover  an  assessment  alleged  to  be  due 
and  unpaid.  The  complaint,  In  substance, 
shows  that  the  Union  Mutual  Fire  Insurance 
Company  of  Cincinnati,  Ohio,  hereafter  re- 
ferred to  as  the  "company,"  on  December  18, 
1800,  was  disincorporated  by  a  decree  enter- 
ed by  the  Supreme  Court  of  Ohio,'  and  on 
June  11,  1901,  by  a  decree  of  that  court  de- 
fendant was  assessed  $290.80 ;  that  said  com- 
pany was  a  mutual  Are  insurance  company 
incorporated  under  the  laws  of  Ohio;  that, 
at  the  time  the  polides  to  the  defendant 
were  Issued,  said  laws  In  force  provided  that 
every  person,  who  effects  Insurance  in  a  mu- 
tual company  and  continues  to  be  Insured, 
shall  thereby  become  a  member  of  the  com- 
pany during  the  period  of  Insurance,  and 
shall  be  bound  to  pay  for  losses  and  such 
necessary  expenses  as  accrue  in  and  to  the 
company.  In  proportion  to  the  original  amount 
of  his  deposit  note  or  contingent  liability, 
and  fixing  such  contingent  liability  at  not 
less  than  three  nor  more  than  five  annual  cash 


premiums  as  written  In  the  policy ;  that,  by 
reason  of  said  policies  held  by  the  defend- 
ant It  incurred  a  contingent  liability  of  fire 
times  the  amount  of  its  annual  premium. 
The  defendant  answered  in  four  paragraphs: 
First,  general  denial ;  second,  it  is  admitted 
that  the  defendant  contracted  with  said  com- 
pany for  the  policies  named  in  the  complaint; 
that  said  polldea  were  Issued  by  said  com- 
pany to  the  defendant  But  in  substance  it 
Is  averred  that  at  the  time  said  contracts  of 
Insurance  were  entered  Into,  and  at  the  time 
of  the  final  dissolution  of  said  company,  and 
at  the  time  plaintiff  was  appointed  as  trus- 
tee to  wind  up  its  affairs,  it  was  a  foreign 
Insurance  company  organized  under  the  laws 
of  the  state  of  Ohio,  and  during  all  of  that 
time,  and  continuously  thereafter,  the  de- 
fendant has  been  and  Is  now  a  resident  of 
Grant  county,  In  the  state  of  Indiana ;  that 
said  property  named  In  said  i>ollcles  of  in- 
surance Is  located  In  Grant  county,  Ind. ;  that 
said  contracts  were  made  and  said  policies 
delivered  to  the  defendants  in  said  county 
and  state;  that,  at  the  time  said  contracts 
were  made  and  delivered  to  the  defendant; 
said  company  had  not  complied  with  the  laws 
of  the  state  of  Indiana  relating  to  foreign  in- 
surance companies  doing  business  In  this 
state,  nor  has  said  insurance  company  at  any 
time  since  the  making  of  said  contracts  and 
the  Issuing  and  delivering  of  said  policies 
complied  with  said  laws  of  Indiana,  where* 
fore  said  contracts  are  null  and  void.  The 
third  and  fourth  paragraphs  averred  that 
plaintiff's  cause  of  action  did  not  accrue  in 
six  and  ten  years,  respectively.  The  plain- 
tiff, for  reply  to  the  affirmative  paragraphs 
of  answer,  admitted  that  at  the  time  the  pol- 
icies referred  to  In  the  answer  were  issued, 
and  thereafter  until  the  date  of  dissolution 
and  ouster  of  the  company,  it  was  a  foreign 
Insurance  company  incorporated  under  the 
laws  of  the  state  of  Ohio,  having  its  home 
office  at  Cincinnati ;  that  the  defendant  was 
at  all  times  and  still  Is  a  resident  of  Indi- 
ana; that  at  the  time  said  contracts  of  in- 
surance were  made.  Issued,  and  delivered  to 
said  defendant,  said  Insurance  company  had 
not  complied  with  the  laws  of  Indiana,  and 
had  not  and  never  has,  obtained  a  certif- 
icate from  the  auditor  of  state  granting  It  au- 
thority to  do  business  within  the  state  of 
Indiana;  and  denies  each  and  every  alle- 
gation of  said  answer  not  specifically  ad- 
mitted. The  issues  thus  formed  were  sub- 
mitted to  the  court  for  trial,  resulting  in  a 
finding  and  Judgment  in  favor  of  the  de- 
fendant and  against  the  plalntUt.  Appel- 
lant's motion  for  a  new  trial  was  overruled, 
and  this  ruling  Is  assigned  as  error.  In  sup- 
port of  said  motion,  it  is  insisted  that  the 
Judgment  of  the  court  below  is  contrary  to 
law  and  against  the  evidence  adduced  In  the 
case. 
From  the  evidence.  In  addition  to  the  ta.cvk 
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admitted  in  the  pleadings,  It  appears  that  the 
property  said  to  have  been  Insured  was  situ- 
ated in  Grant  county.  Ind.;  that  an  agent 
of  said  company  at  the  dty  of  Marion  solic- 
ited and  received  from  appellee  an  applica- 
tion for  insTirance  from  said  company,  cover- 
ing said  property ;  that  said  agent  delivered 
said  application  to  said  company  at  its  home 
office,  In  Cincinnati,  Ohio,  and,  upon  which 
application,  policies  of  Insurance  were  there- 
after issued  by  said  company,  and  through 
the  medium  of  the  United  States  mall  were 
by  said  company  sent  to  the  appellee,  at 
Marlon,  Ind.;  that  accompanying  each  of 
said  policies  was  a  letter  signed  by  the  secre- 
tary of  the  company  addressed  to  appellee, 
requesting  the  latter  to  return  the  policies 
on  or  before  the  25th  of  the  month  In  case 
the  terms  on  which  they  were  sent  were  not 
satisfactory;  that  said  company  was  a  for- 
eign insurance  company  organized  imder  the 
laws  of  the  state  of  Ohio ;  that  on  December 
18,  1890,  the  Supreme  Court  of  the  state  of 
Ohio  ordered  and  decreed  that  said  company 
be  ousted  and  excluded  from  being  a  corpora- 
tion, and  from  further  exercising  or  nslng 
the  franchises,  privileges,  and  power  of  a  cor- 
poration, and  appointed  appellant  trustee  of 
the  creditors  and  stockholders  of  said  compa- 
ny ;  that  said  Swing  accepted  said  appoint- 
ment, qualified,  and  entered  upon  the  duties 
of  his  said  trust ;  that  on  June  16,  1891,  in  an 
ex  parte  proceeding,  the  assessment  here  In 
question  was  ordered  by  said  Supreme  Court 
on  the  basis  of  five  times  the  cash  premium 
stated  in  the  contracts. 

Appellant  Insists  that,  under  the  evidence, 
the  contracts  were  made  In  Ohio  and  gov- 
erned by  the  laws  of  that  state,  while  appel- 
lee contends  that  they  were  made  In  Indiana. 
All  must  agree  that:  "The  law  In  regard  to 
the  making  of  contracts  by  mall  is  that,  when 
a  letter  containing  a  proposition  is  forward- 
ed by  mail  to  be  accepted  or  declined  in  like 
manner.  If  the  person  to  whom  It  is  address- 
ed unconditionally  accepts  the  proposition  by 
letter,  and  malls  it  to  the  person  from  whom 
the  proposition  came,  the  contract  is  com- 
plete as  soon  aa  the  letter  of  acceptance  Is 
deposited  in  the  mall.  Parsons  on  Contracts 
(7tb  Ed.)  star  page  484."  Horton  v.  Insur- 
ance Co.,  161  Mo.  604,  619,  62  S.  W.  366; 
Equitable  Life  Assurance  Society  v.  Perkins, 
41  Ind.  App.  188,  80  N.  B.  682. 

Appellant  omits  to  take  into  consideration 
the  fact  that  the  contracts  were  sent  to  ap- 
pellee conditkmally ;  that  is  to  say,  it  had 
the  privilege  of  returning  them  to  the  com- 
pany within  a  specified  time  in  case  the 
terms  on  which  they  were  sent  were  not  sat- 
isfactory, and  thus  end  the  negotiations. 
While  the  company  may  have  unconditional- 
ly acGq>ted  appellee's  application,  it  is  cer- 
tain that  the  contracts  were  not  completed 
until  the  tatter's  acceptance.  Appellee,  at 
Marlon,  Ind.,  received  the  contracts  and  re- 


tained them  beyond  the  time  allowed  for 
their  return.  Its  failure  to  take  advantage 
of  its  option  In  this  respect  was  in  effect  an 
act  of  acceptance,  and  the  last  act  necessary 
to  complete  the  contracts.  Whether  appel- 
lee's acceptance  was  In  writing,  mailed  to  the 
company,  or  the  time  within  which  the  con- 
tracts might  have  been  returned  was  allow- 
ed to  pass,  either  intentionally  or  uninten- 
tionally, can  make  no  difference,  for  in  ei- 
ther event  it  was  a  proposition  or  offer  to 
appellee  acted  upon  in  Indiana,  and,  being 
the  final  act  of  the  parties,  such  contracts 
will  be  regarded  as  made  in  Indiana.  Equi- 
table Life  Assurance  Society  t.  Perkins,  su- 
pra. 

The  court  below  evidently  found  that  the 
contracts  were  made  in  this  state,  and,  as 
there  is  evidence  In  the  record  from  which 
such  finding  might  be  inferred,  the  Judgment 
for  want  of  evidence  In  this  particular  will 
not  be  disturbed. 

Our  conclusion  as  to  the  place  where  the 
contracts  were  made  brings  this  case  within 
the  principles  announced  by  this  court  in  the 
case  of  Swing,  Trustee,  t.  Wellington,  44  Ind. 
App.  465,  89  N.  B.  614;  and,  on  the  author- 
ities of  that  case,  the  judgment  in  this  case 
is  affirmed. 

(47  iDd.  App.  <U) 
HITZ  et  al.  ▼.  WAHNER  et  al.»  (No.  6.828.) 

(Appellate  Conrt  of  Indiana,  Division  No.  1. 
Feb.  14,   19U.) 

1.  Saxks  (i  484*)— AonoR  FOB  Bbsach  or 
Wabsantt— Plbadino — Caubb  or  AcnoR. 

A  complaint  showing  a  parol  contract  for 
the  gale  of  potatoes,  accompanied  by  an  express 
warranty  as  to  their  keepins  qualities,  delivery 
and  acceptance  of  them,  and  payment  therefor, 
and  a  breach  of  the  warranty  resnlting  in  dam- 
ages to  the  buyer,  states  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Sales,  Oent 
Dig.  H  1284-1288 ;   Dec.  DigTl  484.*] 

2.  FBAuns,  Statute  or  (g  1S9*)— Saues  or 
OooDs— C0XPI.BTE  Pkbfobicarob. 

Where  personal  property  is  sold  by  pared 
followed  by  asUvery  and  acceptance  of  the  prop- 
erty and  payment  therefor,  the  contract  is  tak- 
en out  of  the  statute  of  frauds,  since,  nnder 
Bums'  Ann.  St  1908,  |  7469,  the  receipt  of  a 
part  of  the  property  would  be  sufficient. 

[EJd.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  |  341;  Dec.  Dig.  g  139.»] 

8.   BVIDBNCB  (J410*)— PaBOLBVIDKKCB— SOI- 
FICIENCT    OF    WBITINO. 

The  seller  of  goods  after  making  a  parol 
contract  of  sale  with  an  express  warranty  of 
qnallty  left  a  copy  of  the  following  memoran- 
dum with  the  buyer:  '*Sold  l<)/2  Warner  & 
Sons,  600  Bu.  Potatoes,  fifty  0.  Per.  Bu.  F.  O. 
B.  SommitvlUe  Geo.  Hits  &  Oo.  Per  Pris- 
gle."  Held,  thai  the  memorandum  was  not  a 
contract  sufficient  to  exclude  parol  evidence  as 
to  the  terms  and  oonditiona  of  the  contract  of 
sale. 

[Ed.  Note.— For  other  casea,  see  Evidence, 
Cent.  Dig.  ({  1846-1854;   Dec.  Dig.  {  410.*! 

4.  Evidbncb  (g  271*)— Sblf-Sbbvikg  Dkola- 

BATtONS. 

Conversatioiis,  letters,  telenams,  or  other 
oommunlcations  between  the  seflers  of  personal 
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property  or  between  the  sellers  and  their  agents' 
or  between  the  sellers  and  third  persons  without 
the  knowledlfe  of  the  buyers  is  inadmissible 
against  the  buyer  in  an  action  on  a  breach  of 
warranty,  as  self-serving  declarations. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |§  1068-1104 ;   Dec.  Dig.  J  271.*] 

5.  Customs  and  Usages  (J  17*)  —  Vabtino 
Express  Contbaot. 

Where  a  parol  contract  of  sale  is  definite 
and  clear  in  its  terms,  and  embraces  an  ex- 
press warranty  of  quality,  evidence  of  a  custom 
of  trade  is  inadmissible  to  vary  or  control  the 
contract. 

[Ed.  Note. — For  other  cases,  see  Customs  and 
Usages,  Cent.  Dig.  S  34;  Dec.  Dig.  J  17  ;•  Evi- 
dence, Cent  Dig.  §i  1945-1952.] 

6.  Saleb  (§  262*)  —  Wabbantibs  —  Reliawcb 
by  buyeb  on  statements. 

A  purchaser  may  rely  upon  an  express 
warranty,  though  he  bad  an  opportunity  of  in- 
specting before  accepting  the  goods. 

[Ed.  Note. — For  other  cases,  see  'Sales,  Cent 
Dig.  H  736-789;    Dec.  Dig.  $  2tS2.*] 

7.  Appeal  and  Ebbob  (S  757*)— Bbiefs— Speo- 
incATioNB  or  Ebbob  —  Natubb  of  Ques- 
tions AND  Answebs. 

Where  a  brief  does  not  comply  with  the 
rule  requiring  answers  to  questions  objected  to 
to  be  set  out,  the  objections  will  not  be  re- 
▼iewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J  3092 ;   Dec  Dig.  f  757.*] 

S.  Appeal  and  Ebbob  (J  767*)  —  Bbiefs — 
Staisuent  of  Case:— Statement  of  Evi- 
dence. 

Where  error  is  predicated  upon  the  exclu- 
sion of  evidence,  briefs  should  set  out  the 
question  asked,  and  also  show  what  the  answer 
was  expected  to  prove,  and,  if  the  testimony  is 
remote  and  inferential,  its  relevance  must  be 
suggested. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3092;   Dec.  Dig.  1  757.*] 

9.  Sales  <§  441*)  —  Wabbanties— Evidkncb— 
Sufficiency. 

In  an  action  for  breach  of  warranty  In 
the  sale  of  potatoes,  evidence  held  to  sustain  a 
judgment  for  the  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  a   1277-1283;    Dec.   Dig.   $  441.*] 

10.  Damages  (§  140*)— Excessive  Damages— 
Breach  of  wabbanty  or  Contbact— Wab- 
BANTY  of  Goods. 

Where  the  buyers  of  565  bushels  of  po- 
tatoes at  50  cents  per  bushel  f.  o.  b.  under  an 
express  warranty  by  the  seller  that  they  would 
keep  in  storage,  and  in  an  action  for  breach 
of  warranty  showed  that  the  potatoes  after 
four  weeks  were  decayed  and  worthless,  a  judg- 
ment of  $219  for  plaintiff  is  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  494.  405;   Dec.  Dig.  S  140.*] 

Appeal  from  Superior  Conrt,  Madison  Coun- 
ty;  Casslus  M.  Oreenlee,  Judge. 

Action  by  Samuel  Warner  and  others 
against  George  Hitz  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Af- 
firmed. 

Lovett  &  Slaymaker,  for  appellants.  Bagot 
&  Bagot  and  Lntber  F.  Pence,  for  appellees. 

FELT,  J.  Suit  for  damages  for  an  alleg- 
ed breach  of  a  warranty  in  the  sale  of  per- 
sonal property  resulting  in  Judgment  in  fa- 
vor of  appellees  for  $219,  from  which  this 


appeal  Is  taken.  The  errors  relied  upon  are: 
(1)  The  overruling  of  a  demurrer  to  each 
paragraph  of  complaint  (2)  Insufficiency  of 
the  complaint  upon  the  facts  alleged.  (3)  In- 
sufficiency of  the  substituted  complaint  upon 
the  facts  alleged.  (4)  The  overruling  of  ap- 
pellants' motion  for  a  new  trial.  The  origi- 
nal complaint  was  in  two  paragraphs  and 
was  lost  after  the  ruling  upon  the  demurrer, 
and  upon  order  of  the  court  a  substituted 
complaint  was  filed,  but  In  one  paragraph. 

The  material  averments  of  the  substituted 
complaint,  for  the  purposes  of  this  appeal, 
are:  That  on  or  about  October  2,  1906,  the 
appellants,  by  one  of  their  agents,  offered  to 
sell  to  the  appellees  a  car  load  of  potatoes, 
consisting  of  about  600  bushels,  at  60  cents 
per  bushel,  and  that  appellants  warranted 
said  potatoes  to  be  of  good  Quality,  good 
keepers,  and  that  they  would  keep  in  the  ap- 
pellees' cellar  throughout  the  winter  next  fol- 
lowing the  sale:  that  in  consideration  of 
said  warranty  appellees  agreed  to  accept  the 
potatoes  and  pay  therefor,  upon  their  deliv- 
ery to  them,  at  the  town  of  Summltvllle. 
That  on  or  about  the  8th  day  of  October, 
1900,  appellees  received  said  car  of  potatoes, 
consisting  of  566  bushels,  and  relying  upon 
said  warranty,  accepted  and  paid  for  the 
same;  that  said  potatoes  were  not  of  good 
quality,  were  not  good  keepers,  and  did  not 
keep  In  appellees'  cellar  and  storerooms,  but 
were  immature  and  green  potatoes ;  that  ap- 
pellees relied  upon  said  warranty,  and,  her 
Uevlng  the  potatoes  to  be  of  the  kind  and 
quality  sold  to  them  aa  aforesaid,  placed 
them  In  their  cellar,  and  within  four  weeks 
thereafter  the  same  decayed  and  became  ab- 
solutely worthless,  and  appellees  were  com- 
pelled to  remove  the  same  from  their  cellar. 
That  the  appellees  were  not  experienced  In 
judging  the  keeping  qualities  of  potatoes,  and 
the  defects  which  caused  said'  potatoes  to 
rot  were  not  such  as  were  observable  by  a. 
person  of  ordinary  intelligence,  without  ex- 
perience In  handling  potatoes.  That  thejr 
paid  therefor  the  sum  of  $282.37,  and  per- 
formed all  the  conditions  of  said  contract  of 
purchase  to  be  by  them  performed.  That  if 
said  potatoes  had  been  of  the  kind  and  qual- 
ity warranted,  they  would  have  been  of  the 
value  of  the  purchase  price  aforesaid.  That 
on  account  of  the  defects  aforesaid  they 
were  of  no  value  whatever,  and  said  warran- 
ty was  thereby  broken,  and  the  plaintUCs 
damaged  in  the  sum  of  $300. 

The  substituted  complaint  for  all  purposes 
of  the  case  stands  as  the  original  complaint, 
and  in  the  absence  of  the  original  complaint 
the  ruling  upon  the  demurrer  will  be  deter- 
mined upon  the  allegations  of  the  substituted 
complaint  The  substitnted  complaint  shows 
a  parol  contract  for  the  sale  of  potatoes  ac- 
companied by  an  express  warranty  aa  to 
their  keeping  qualities,  the  delivery  and  ac- 
ceptance of  the  potatoes,  payment  therefor 
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by  the  purchaser  and  a  breach  of  the  warran- 
tv  resulting  in  damages.  These  averments, 
wri  think  are  clearly  sufficient  to  state  a 
c  luse  of  action.  Lincoln  v.  Ragsdale,  7  Ind. 
App.  354.  31  N.  B.  681;  Shirk  et  al.  v.  Mitch- 
ell et  al.,  137  Ind.  185-189,  36  N.  E.  850; 
Aultman,  Miller  &  Co.  t.  Selchtlng,  126  Ind. 
137,  25  N.  E.  894;  Jones  t.  Quick,  28  Ind. 
125 ;  Smith  et  aL  t.  Borden,  160  Ind.  223- 
228,  66  N.  E.  681.  The  claim  that  the  case 
is  within  the  statute  of  frauds  cannot  be  sus- 
tained for  the  reason  that  It  Is  well  settled 
that  where  personal  property  la  sold  by  parol 
contract  and  the  agreement  Is  thereafter  ex- 
ecuted by  the  delivery  and  acceptance  of  the 
property,  and  payment  therefor,  the  case, 
though  It  may  have  been  originally  within 
the  statute  of  frauds,  is,  by  the  execution  of 
the  contract,  taken  out  of  its  operation.  Our 
statutes  (section  7469,  Bums'  Ann.  St.  1908) 
provide  that  receipt  of  part  of  the  property 
is  sufficient  to  make  the  contract  binding 
without  a  written  agreement.  The  facts 
averred  in  this  complaint  show  not  only  the 
receipt  of  "part  of  such  property,"  but  all  of 
the  property  purchased.  The  statute  of 
frauds,  therefore,  has  no  application  to  the 
case  made  by  the  complaint  betore  us. 
Fletcher  et  al.  v.  Southern,  41  Ind.  App.  550, 
84  N.  E.  526;  Barkalow  t.  Pfeiffer,  38  Ind. 
214.  This  disposes  of  all  the  errors  assign- 
ed, except  the  ruling  upon  the  motion  for  a 
new  trial. 

Spedflcations  1  to  4,  Inclusive,  of  the  mo- 
tion for  a  new  trial  assert  that  the  damages 
are  excessive,  that  the  decision  of  the  court 
is  not  sustained  by  the  evidence,  and  that  it 
is  contrary  to  law.  The  other  speeiflcatlons 
of  the  motion,  to  and  including  the  forty- 
eighth,  complain  of  the  rulings  of  the  trial 
court  in  the  admission  and  exclusion  of  cer- 
tain testimony.  It  appears  from  the  evidence 
that  after  the  parol  agreement  of  sale  had 
been  made  by  the  appellees  and  the  agent  of 
appellants  that  said  agent  prepared  a  mem- 
orandum and  left  a  copy  thereof  at  appel- 
lees' store,  which  was  as  follows:  "Sold  10/2 
Warner  &  Sons.  600  Bu.  Potatoes,  fifty  C. 
Per.  Bu.  F.  O.  B.  Summltvllle,  Geo.  HItz  & 
Co.  Per  Pringle."  It  Is  contended  by  appel- 
lants that  this  memorandum  Is  a  contract, 
and  that  all  the  negotiations  preceding  It 
were  merged  therein,  and  that  parol  testi- 
mony pn  the  subject  of  the  sale  of  the  po- 
tatoes was  therefore  inadmissible,  and  the 
decision  of  the  court  based  apon  the  parol 
testimony  erroneous.  If  this  memorandum 
can  be  held  to  be  a  contract,  and  was  enter- 
ed into  by  the  parties  with  the  Intention  that 
It  should  evidence  their  agreement,  then  the 
contention  of  appellants  must  be  sustained, 
otherwise  a  different  conclusion  must  fol- 
low. Does  this  memorandum  contain  the  es- 
sential elements  of  a  contract?  It  is  only 
signed  by  one  of  the  parties,  says  nothing 
about  the  quality  of  the  potatoes,  the  time  of 
delivery  or  payment.  Thus  far  there  can  be 
no  dispute,  but  appellees  also  aasert  that  the 


warranty  was  not  only  a  part  of  the  contract, 
but  was  the  inducement  to  the  purchase. 

In  speaking  of  a  memorandum  sufficient  to 
take  a  case  out  of  the  statute  of  frauds,  in 
Rldgway  v.  Ingram,  50  Ind.,  our  Supreme 
Court,  by  Worden,  J.,  on  page  146  (19  Am. 
Rep.  706)  said:  "A  memorandum,  in  order 
to  be  sufficient  within  the  statute,  must 
state  the  contract  with  such  reasonable  cer- 
tainty that  its  terms  may  be  understood  from 
the  writing  itself,  without  recourse  to  parol 
proof."  This  was  said  with  reference  to  the 
memoranda  of  a  sheriff  indorsed  on  an  or- 
der of  sale,  and  the  court  held  that  they  were 
not  warranted  in  inferring  that  the  sheriff 
meant  the  land  described  In  the  order,  there 
being  no  reference  in  the  memoranda  Itself 
to  the  order  of  sale  or  the  real  estate  there- 
in described.  In  Sprankle  v.  Trulove,  22 
Ind.  App.  577,  64  N.  E.  461,  this  court  said: 
"Parol  evidence  cannot  be  resorted  to  for  the 
purpose  of  supplying  anything  which  It  lacks 
to  make  It  a  written  agreement  containing 
the  essential  terms  of  a  sale."  In  the  case 
of  Norrls  v.  Blair,  39  Ind.  90,  10  Am.  Bep. 
135,  the  question  was  determined  that  the 
memorandum  kept  by  the  clerk  at  a  public 
sale  was  not  sufficient  to  evidence  a  con- 
tract. See,  also,  Lee  et  al.  v.  Hills  et  al., 
66  Ind.  474;  McMUlen  v.  Terrell,  23  Ind. 
163;  Tellurlde,  etc.,  Co.  v.  Craae  Co.,  208 
111.  218,  70  N.  E.  322.  Furthermore,  the  evi- 
dence Is  by  no  means  conclusive  that  the  ap- 
pellees had  any  knowledge  of  this  memoran- 
dum until  after  the  sale  was  fully  consum- 
mated, the  potatoes  delivered,  received  and 
paid  for  by  them. 

Mr.  Pringle  testified  that,  after  agreeing 
to  the  purchase,  Mr.  Warner  asked  for  a 
copy  of  the  contract  and  was  given  this  mem- 
orandum. That  he  asked  for  a  copy  of  the 
agreement  or  had  any  knowledge  of  this 
memorandum  at  the  time  of  the  sale  Is  de- 
nied by  Mr.  Warner.  It  Is  not  claimed  that 
the  clerk,  Leonard  Lawrence,  who,  with  Mr. 
Warner,  made  the  purchase,  had  anything 
to  do  with  or  knowledge  of  this  memoran- 
dum at  the  time.  The  reading  of  the  testi- 
mony leads  us  to  conclude  that  the  agent 
of  appellants,  Mr.  Pringle,  after  the  sale 
was  agreed  upon,  made  the  memorandum  and 
left  it  at  the  appellees'  store,  but  that  the 
appellees  had  no  knowledge'  of  it  at  the  time, 
and  that  it  was  not  the  mutual  agreement  of 
the  parties  evidencing  the  contract.  Appel- 
lants have  cited  Northern  Supply  Co.  ▼. 
Wangard,  123  Wis.  1,  100  N.  W.  1066,  107 
Am.  St.  Rep.  984,  In  support  of  their  con- 
tention that  the  memorandum  is  sufficient  to 
evidence  a  contract,  and  that,  as  It  contains 
no  warranty,  the  appellees  are  bound  by 
their  Inspection  and  acceptance  of  the  po- 
tatoes. The  memorandum  shown  in  this  case 
is  somewhat  similar  to  the  one  In  the  case 
at  bar,  but  it  contained  at  the  bottom  there- 
of, this  provision:  "Will  order  out"  The 
memoruudum  was  of  date  of  October  6th, 
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and  on  October  11th  In  the  same  year,  the 
purchaser,  by  letter,  directed  vthat  600  bush- 
els of  potatoes  be  sent  to  him  in  accordance 
with  the  memorandum,  and  specified  that  be 
should  have  good  potatoes.  The  memoran- 
dum was  signed  by  the  seller,  and  the  let- 
ter by  the  purchaser  of  the  potatoes,  and  the 
two  Instruments  were  of  necessity  construed 
together,  and,  when  so  construed,  contained 
more  of  the  essentials  of  a  contract  than  the 
memorandum  in  this  case.  We  hold  that 
this  is  a  suit  for  damages  for  the  breach  of 
a  contract- containing  an  express  warranty 
as  to  the  keeping  qualities  of  the  potatoes 
sold,  and  that  the  memorandum  was  not  a 
contract  between  the  parties,  and  consequent- 
ly parol  testimony  as  to  the  terms  and  ex- 
ecution of  the  agreement  between  the  parties 
was  proper.  This  conclusion  makes  it  un- 
necessary for  us  to  consider  the  question  of 
implied  warranty,  and  also  disposes  of  many 
of  the  objections  to  the  admissibility  of  tes- 
timony, and  many  of  the  questions  arising 
upon  the  exclusion  of  certain  testimony  of- 
fered by  appellanta 

The  objections  to  testimony  offered  are 
numerous,  and  need  not  be  considered  In  de^ 
tail.  The  following  well-established  prop- 
ositions of  law,  together  with  our  views  of 
this  case  already  announced,  dispose  of  most 
of  the  questions  relative  to  the  evidence: 

Conversa1:lons,  letters,  telegrams,  or  other 
communications  between  the  appellants,  or 
between  the  appellants  and  their  agents,  or 
between  the  appellants  and  third  persons, 
without  the  knowledge  of  appellees  for  the 
purpose  of  this  case,  must  be  held  to  be  hear- 
say evidence,  in  the  nature  of  self-serving 
declarations,  and  not  admissible  against  the 
appellees.  Goode  v.  Lodge,  160  Ind.  251,  66 
N.  B.  742;  Kellner  v.  Phillips  et  al.,  29  Ind. 
App.  100,  63  N.  B.  877 ;  George  v.  Hurst,  31 
Ind.  App.  660,  68  N.  E.  1031;  Meyer  v.  Bell. 
65  Ind.  83;  Moelerlng  v.  Smith  et  al.,  7 
Ind.  App.  451,  34  N.  E.  675. 
'  Evidence  of  a  custom  or  usage  may  be  ad- 
mitted to  explain  what  is  ambiguous,  but 
not  to  vary  a  contract  which  Is  plain  and 
definite  In  Its  terms.  In  this  case  evidence 
of  a  custom,  or  a  system  of  doing  business 
in  the  line  of  trade  carried  on  by  appellants, 
cannot  control  and  Is  immaterial,  for  the 
reason  that  the  alleged  contract  was  definite 
and  clear  In  its  terms,  embracing  an  ex- 
press warranty  which  could  not  be  varied  or 
supplemented  by  a  custom  of  trade.  Ew- 
bank's  Trial  Evidence,  {  545;  Louisville,  etc., 
Co.  T.  Rogers.  20  Ind.  App.  694,  49  N.  E. 
970;  Lupton  et  al.  v.  Nichols,  28  Ind.  App. 
539,  63  N.  E.  477;  Seavey  v.  Shurlck,  110 
Ind.  494,  11  N.  E.  597;  Atkinson  v.  Allen, 
29  Ind.  375;  Spears  et  al.  v.  Ward  et  al., 
48  Ind.  641. 

Where  a  seller  expressly  warrants  the 
property  sold  and  the  goods  are  received  and 
paid  for,  the  purchaser  may  rely  upon  his 
warranty  though  he  also  had  the  opportuni- 
ty of  Inspecting  before  accepting  the  goods.' 


First  Nat.  Bk.  of  Kansas  City  t.  Grlndstatf 
et  al.,  46  Ind.  168;  Shordan  v.  Klyer  et  al., 
87  Ind.  Sa 

While  we  are  not  basing  this  opinion  up- 
on the  proposition,  many  of  the  alleged  er- 
rors In  the  admission  of  evidence  are  not 
available,  for  the  reason  the  briefs  of  ap- 
pellants' counsel  fall  to  comply  with  the  rule 
requiring  that  the  answers  to  questions  be 
set  out  where  objections  were  interposed  and 
overruled,  to  the  end  that  this  court  may  be 
advised  in  its  rulings.  Indianapolis,  etc.,  Co. 
V.  Bomans,  40  Ind.  App.  184,  79  N.  E.  1068; 
Illinois,  etc.,  Co.  v.  Cheek,  152  Ind.  603.  075, 
680,  53  N.  B.  641;  Ewbank's  Trial  Evidence, 
S  286. 

If  error  Is  predicated  upon  the  exclusion 
of  evidence,  the  briefs  should  set  out  the 
question  asked,  and  also  show  what  the  an- 
swer was  expected  to  prove,  and  If  the  tes- 
timony Is  remote  and  Inferential,  its  rele- 
vance must  be  suggested.  Russell  y.-  Stoner 
et  al.,  18  Ind.  App.  543,  47  N.  B.  645.  48  N. 
E.  650;  Hugglns  v.  Hughes,  11  Ind.  App. 
465,  39  N.  B:  298;  Hlgham  v.  Vanosdol,  101 
Ind.  160;  Williams  v.  Chapman,  160  Ind. 
130,  66  N.  B.  460. 

We  have  carefully  considered  all  the  ob- 
jections to  the  admission  and  exclusion  of 
evidence,  and  conclude  that  the  appellants 
were  not  harmed  by  any  ruling  of  the  court 
upon  the  evidence,  and  that  no  available  er- 
ror is  shown  by  the  record.  No  good  pur- 
pose can  be  subserved  in  extending  this 
opinion  by  taking  up  the  questions  on  the 
evidence  separately  and  applying  the  rules 
of  law  thereto,  as  herein  stated.  The  objec- 
tions of  serious  Import  are  of  necessity  de- 
termined by  the  conclusion  here  reached  as 
to  the  sufficiency  of  the  complaint,  the  char- 
acter of  the  contract,  the  memoranda  of  the 
sale  and  the  statute  of  frauds.  The  princi- 
pal contention  upon  the  evidence  was  on  the 
subject  of  warranty.  Mr.  Warner  and  Mr. 
Lawrence  both  testified  in  substance  that 
they  refused  to  purchase  because  they 
thought  it  was  too  early  to  buy  potatoes  for 
storage,  for  fear  they  would  not  keep;  that 
thereupon  Mr.  Prlngle  said  they  were  good 
potatoes,  and  he  would  warrant  them  to  keep 
and  that  they  would  keep  In  appellees'  cel- 
lar all  winter ;  that  thereupon  Mr.  Warner 
said  If  they  warranted  them  to  keep  he 
would  buy  thou,  and  Immediately  thereafter 
Mr.  Prlngle  accepted  the  terms  and  tele- 
phoned the  order  to  appellants.  This  evi- 
dence was  denied  by  Mr.  Prlngle,  and  his 
testimony  was  to  the  effect  that  appellees 
were  to  Inspect  the  potatoes  when  received 
.md  either  accept  or  reject  them. 

This  Is  the  substance  of  the  testimony  up- 
on the  subject  of  warranty,  and  we  cannot 
upon  such  showing  disturb  the  decisicm  for 
Insufficiency  of  the  evidence,  nor  can  we  say 
that  the  damages  assessed  are  excessive. 

The  decision  is  fully  warranted  oy  the  law. 

Judgment  affirmed. 
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:48  Ind.  App.  IM) 

PRINCETON  COAIi  MINING  00.  t. 

DOWNER.     (No.  7,023.)  I 

(AjipeUate  Court  of  Indiana,  Divisioii  Mo.  2. 

Feb.  14,  1911.) 

1.  Mastbb  aud  Sextant  (8  258«)— Injubies 
TO  Sebvamt— CoAi,  Mike  — DiANGEBOuB 
Place— Negligence. 

Where  complaint  for  injuries  to  a  sliot  firer 
in  a  coal  mine  alleged  that  defendant  failed  in 
its  dnty  to  so  plan  and  lay  <^  rooms  in  tlie 
mine  that  the  partitions  or  pillars  of  coal  be- 
tween the  looms  should  be  and  remain  at  least 
15  feet  thick,  that  defendant  for  many  weeks 
prior  to  the  accident  had  in  its  employ  more 
than  100  men,  and  that  its  mining  boss  did  not 
▼isit  the  room  each  alternate  day,  or  any  day, 
to  see  that  safety  was  assured  and  know  that 
ft  was  safe,  before  permitting  plaintiff  to  set 
oS  blasts  in  a  partition  between  two  rooms,  and 
that  snch  blast  was  caused  to  break  through 
the  wall  and  cause  injury  to  plaintiff,  it  charg- 
ed a  failure  to  disGharge  a  common-law  duty, 
and  also  a  violation  of  Bums'  Ann.  St.  1908,  { 
85S0,  prescribing  the  duties  of  a  mine  boss, 
and  was  not  objectionable  for  failure  to  state 
facts  from  which  a  duty  of  the  master  arose  to 
do  the  thing  alleged  to  have  been  omitted. 

lEd,  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  830;   Dec.  Dig.  f  25a*] 

2.  Masteb  and  Sebvant  (8  88*)— B:xi8TENCE 
OF  Relation— Shot  Fibeb  in  a  Mine. 

Where  plaintiff  was  appointed  by  certain 
miners  to  act  aa  shot  firer  in  the  mine,  and 
was  paid  partly  by  defendant,  the  mine  opera- 
tor, and  i>artly  by  the  miners^  the  relation  of 
master  and  servant  existed  between  plaintiff 
and  defendant  within  the  rule  requiring  a  mas- 
ter to  exercise  ordinary  care  to  prevent  injury 
to  its  employes. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  8  148 ;   Dec.  Dig.  8  88.*] 

8.  Master  and  Servant  (§8  124,  235*)— Mine 

— ^DOTT  of   MINEOWNEB   OB   Opebatob — ^IN- 

BPECTioN— Dtht  of  Sebvant. 

It  is  the  duty  of  a  mineowner  or  operator, 
nnder  both  common  and  statutory  law,  to  in- 
spect working  places  in  mines  and  keep  them 
reasonably  safe  for  employes  who  are  required 
to  work  therein,  and  an  employ^  may  rely  on 
the  presumption  that  the  master  lias  performed 
liis  duty. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  88  236,  713;  Dec  Dig.  88 
124,  235.*] 

4.  Masteb  and  Sebvant  (|  201*)— Danqeb- 
ous  Place— Failure  to  Inspect  —  Negli- 
gence OF  Fellow  Servant. 

Where  a  miner  was  injured  by  the  mas- 
ter's negligence  in  failing  to  inspect  a  working 
place,  it  was  no  defense  to  the  master's  liability 
that  a  fellow  servant  was  also  negligent. 

[Ed.  Note.— For  other  cases,  We  Master  and 
Servant,  Cent  Dig.  88  515-<»4;  Dec  Dig.  8 
201.*] 

5.  Masteb  and  Sebvant  (8  118*)— Injtjbt  to 
Shot  Fibeb  in  a  Mine- Thiobiness  of 
Pabtiiions. 

Where  plaintiff,  a  shot  firer  in  a  coal  mine, 
was  injured  by  a  breakthrough,  alleged  to  be 
doe  to  the  insufficient  thickness  of  partitions  be- 
tween rooms  in  the  mine,  a  charge  that  if  it 
was  the  duty  of  the  mine  Imss  to  govern  the 
form  and  location  of  the  rooms,  and  see  that  the 
partitions  were  at  least  15  feet  thick  and  that 
the  boss  negligentlv  failed  to  so  direct  and  gov- 
em  the  form  and  location  of  the  rooms,  or  pei^ 
mitted  them  to  be  driven  into  the  coal,  at  the 
place  where  the  shot  was  fired,  so  that  the 
rooms  were  separated  by  a  partition  only  five 


or  seven  feet  thick,  and  that  this  was  the 
proximate  cause  of  the  injury,  and  plaintiff  was 
not  guilty  of  contributory  negligence,  and  did 
not  assume  the  risk,  he  was  entiUed  to  recover, 
was  correct 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  8  209;  Dec  Dig.  8  118.*] 
0.  Masteb  and   Sebvaitt  (8  291*)— iNjuBisa 

to   Sebvant  —  Inbtbuotions  —  Bubden   aw 

Pboof. 

In  an  action  for  injuries  to  a  shot  firer, 
in  a  coal  mine,  instmctions  that  nnder  the  is- 
sue, in  order  to  entitle  plaintiff  to  recover,  the 
evidence  should  preponderate  in  his  favor,  and 
establish  the  injury  substantially  as  charged, 
that  it  was  caused,  by  defendant's  negligence, 
and  that  if  the  proof  fairly  showed  that  plain- 
tiff was  an  experienced  miner,  and  well  ac- 
quainted with  defendant's  mine  at  the  place  of 
injury,  and  knew  the  dangerous  conditions  of 
the  walls  in  controversy,  as  well  as  defendant 
or  its  mine  boss  or  any  other  employ^,  he  could 
not  recover.  Beld,  that  the  instraction,  while 
crude  in  form,  was  as  favorable  to  d^endant  •■ 
it  was  entitled  to. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  88  1140,  1141;  Dec.  Dig. 
8  291.*] 

7.  Evidence   (8  540*)— Expebt  Testmont— 

Management  of  Mines. 

Where,  in  an  action  for  injuries  to  a  shot 
firer  in  a  coal  mine,  plaintiff  claimed  that  de- 
fendant was  negligent  in  failing  to  inspect  Uie 
partition  between  the  rooms  of  the  mine  and 
in  permitting  them  to  get  so  thin  tbst  an  ordi- 
nary shot  would  break  through,  plaintiff,  who 
was  an  experienced  miner,  was  entitled  to  tes- 
tify as  to  why  pillars  of  coal  were  left  stand- 
ing between  rooms  in  the  mine,  and  to  stats 
the  duties  of  the  mine  boss  as  to  the  required 
thickness  of  the  pillars,  and  that  it  was  the  dn- 
ty of  the  boss  to  give  shot  firers  notice  when  a 
snot  was  being  placed  to  make  a  breakthrough 
between  two  rooms  and  to  tell  them  where  the 
breakthrough  should  be  made. 

[Ed.  Note.— For  other  cases,  see  Elvidenoe, 
Cent  Dig.  8  2353;    Dec.  Dig.  8  540.*] 

a  Masteb  and  Sebvant  (|§  286,  289*)— iNJtr- 
BiEs   to    Sebvant— Coal    Minebs— Nbgli-> 

GENCE— CONTBIBiriOBT     NEGUGBNOE— QUES- 
TION   FOB   JUBT. 

In  an  action  for  injuries  to  a  shot  firer  in 
a  coal  mine  b^  a  breakthrough  l>etween  two 
rooms  in  the  mine,  evidence  held  to  require  sub- 
mission of  defendant's  negligence  and  plaintitfa 
contributory  negligence  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  88  1026,  1126;  Dec  Dig.  81 
286,  2^.*] 

Appeal  from  Circuit  Court,  Gibson  Coun- 
ty;  O.  M.  Welborn,  Judge*. 

Action  by  Wallace  D.  Downer  against  the 
Princeton  Coal  Mining  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Embree  &  Embree,  for  appellant  M.  T. 
Lewis  and  J.  W.  Brady,  for  appellee. 

IBACH,  J.  Appellee  brought  this  action 
against  the  appellant  to  recover  for  personal 
injuries,  received  by  him  while  in  the  employ 
of  the  appellant,  as  a  shot  firer  in  its  coal 
mine,  through  the  alleged  negligence  of  ap- 
pellant In  falling  to  provide  a  safe  place  to 
work,  and  through  its  failure  to  perform  the 
duties  Imposed  upon  It  by  the  statute.    The 


•Tor  otber  caies  see  sam*  topic  and  section  NUMBER  In  Dee.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Rsp'r  Indtocss 
93  N  B.— 64  ^ReheariBc   denied.    Transfer   to   Supreme  Court  dented. 
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complaint,  as  originally  filed,  consisted  of 
three  paragraphs,  the  first  of  which  was  dis- 
missed at  the  trial.  The  second,  omitting  the 
formal  parts,  as  to  the  nature  and  organiza- 
tion of  the  appellant,  and  description  of  ap- 
pellant's mine,  substantially  alleges:  That 
on  October  1,  1907,  and  prior  thereto,  ap- 
pellee was  employed  by  appellant  and  the 
miners  at  worli  in  appellant's  said  mine,  as  a 
shot  flrer,  having  been  duly  elected  to  said 
position  by  the  miners  of  said  mine,  and  pri- 
or to  and  at  the  time  of  said  election  be  was 
employed  by  the  aiH)ellant  as  a  miner  in  said 
mine.  That,  at  the  time  of  the  Injury,  ap- 
pellee was  firing  the  shots  in  a  room  running 
in  a  westerly  direction  off  the  second  south 
cross-entry.  That,  on  said  date,  appellee 
was  in  the  tenth  room  from  the  face  of  said 
entry.  That  the  safety  of  the  men  required 
that  the  rooms  or  excavations  running  off 
from  the  entries,  and  running  in  the  same 
direction,  should  run  parallel  with  one  an- 
other, and  that  there  should  be  a  partition  of 
coal,  not  less  than  15  feet  in  thickness,  left 
standing  between  the  rooms  in  order  to  pre- 
vent' the  mine  from  caving  in,  and  prevent 
explosions  from  shots  of  powder,  used  In 
mining  coal,  from  Injuring  employes  in  the 
mine.  That  it  was  the  duty  of  the  defend- 
ant and  Its  mining  boss  to  plan  and  lay  out 
the  rooms  In  the  mine  so  that  the  partitions 
or  pillars  of  coal  between  the  rooms  in  the 
mine  should  be  and  remain  the  thiclcness 
aforesaid.  That  appellant  at  the  time,  and 
for  many-weeks  prior  thereto,  had  in  its  em- 
ployment more  than  100  men,  and  also  a 
mining  boss,  but  that  said  mining  boss  did 
not  visit  the  room  in  question  each  alternate 
day,  or  any  day,  nor  did  he  see  that  safety 
was  assured  In  said  tenth  room  where  ap- 
pellee was,  nor  did  he  prevent  the  appellee 
from  going  into  the  room  where  he  was  in- 
jured; nor  did  the  mine  boss  or  the  defend- 
ant see  that  the  partition  between  said  rooms 
was  of  the  requisite  thickness,  but  that  the 
defendant  and  the  mine  boss  carelessly  and 
negligently  refused  and  omitted  to  perform 
any  of  their  said  duties.  That  appellant 
knew  at  the  time  that  said  partition  or  pil- 
lar of  coal  was  dangerously  weak  and  thin, 
or  might  have  known  by  the  exercise  of  rea- 
sonable care,  but,  with  this  knowledge,  as- 
signed one  Grubbs  to  work  in  the  eighth 
room.  That  said  Grubbs  was  ignorant  of  the 
unsafe  and  thin  condition  of  said  partition 
or  pillar  of  coal,  and  without  experience  nec- 
essary to  ascertain  its  condition.  That  while 
working  in  said  room.  In  the  discharge  of  his 
duties,  be  drilled  a  hole  in  said  partition  at 
the  point  where  it  was  so  unsafe  and  of  In- 
sufficient thickness,  and  placed  powder  there- 
in, for  the  purpose  of  shooting  down  coal 
In  the  usual  course  of  mining  the  same. 
That,  by  reason  of  the  unsafe  condition  and 
thinness  of  said  pillar,  the  explosion  of  pow- 
der broke  through  said  partition  into  said 
tenth  room,  and  threw  coal,  slate,  and  dCbrls 


against  the  plaintiff.  Inflicting  fbe  Injuries 
for  which  he  sues.  It  Is  further  averred  fhar 
appellee  at  the  time  he  sustained  said  inju- 
ries was  in  the  exercise  of  due  care,  And 
had  no  knowledge  whatever  of  the  dangerous 
condition  of  the  partition  or  pillar  of  coal  be- 
tween said  rooms;  that  he  received  said  in- 
juries without  any  fault  or  negligence  upon 
his  part;  but  that  said  injuries  were  caused 
solely  by  the  aforesaid  negligence  of  the  ap- 
pellant The  third  paragraph  of  the  com- 
plaint is  the  same  as  the  second,  except.  In 
Its  allegations  in  respect  to  the  employment 
of  the  appellee  as  a  shot  firer,  it  charges  that 
the  appellee  was  employed  by  the  miners 
working  in  the  mine,  with  the  knowledge  and 
consent  of  the  appellant,  and  the  appellant 
paid  the  miners  one-quarter  of  a  cent  per  ton 
for  each  ton  of  coal  mined  by  them  to  be  ap- 
plied by  the  miners  on  appellee's  wages  as  a 
shot  flrer.  A  demurrer  for  want  of  facts  was 
overruled  to  each  of  said  paragraphs,  and  Is- 
sues were  formed  by  answer  in  general  de- 
nial. A  trial  was  had  by  Jury  resulting  In 
a  verdict  in  favor  of  appellee  for  |1,725. 
Over  appellant's  motion  for  a  new  trial.  Judg- 
ment was  rendered  thereon. 

The  errors  assigned  and  relied  upon  for  re- 
versal In  this  court  are:  First,  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  second,  that  the 
court  erred  in  overruling  appellant's  demur- 
rer to  the  second  paragraph  of  the  complaint ; 
third,  the  court  erred  in  overruling  appel- 
lant's demurrer  to  the  third  paragraph  of 
complaint;  and,  fourth.  In  overruling  ap- 
pellant's motion  for  a  new  trial. 

The  objections  to  the  second  paragraph  of 
complaint  are:  First,  that  it  does  not  con- 
tain the  averment  qt  facts  upon  which  there 
arises  any  duty  iipon  the  master  to  do  the 
things  alleged  to  have  been  omitted;  second. 
It  sets  forth  facts  upon  which  It  appears  that 
the  appellee  was  not  a  servant  of  the  appel- 
lant; third,  that  the  appellee  Is  not  shown 
to  have  had  any  right  to  enter  the  mine,  and 
to  act  therein  as  shot  flrer;  and,  fourth,  as- 
suming that  appellee  was  a  servant  of  appel- 
lant, and  engaged  in  its  services  at  the  time 
of  the  Injury,  the  negligence  which  caused 
the  injury  was  the  negligence  of  a  fellow 
servant,  whose  negligent  act  which  resulted 
in  the  injury  was  open  and  obvious  and 
known  to  appellee  before  he  Ignited  the  shot 

The  negligence  charged  in  each  of  said 
paragraphs  Is  twofold:  First  In  failing  to 
discharge  a  common-law  duty;  and,  secontl, 
the  violation  of  a  mandatory  provision  of  sec- 
tion 12  of  the  act  of  April  15,  1905  (Acts 
1905,  p.  66;  section  8580,  BunuK  Ann.  St 
1908).  Hymera  Coal  Mining  Co.  v.  Mahan,  44 
Ind.  App.  583,  88  N.  B.  108. 

Said  second  paragraph  charges  that  the 
appellee  was  an  employe  of  the  appellant  la 
Its  mine,  but  whether  the  appellee  was  In 
the  direct  employment  of  appellant  or  indi- 
rectly as  assistant  to  the  miners  can  have  no 
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bearing  on  tbe  question,  because  In  either 
event,  tbe  relation  of  master  and  servant  ex- 
isted between  appellee  and  appellant  wltbln 
tbe  meaning  of  tbe  rule  requiring  a  master 
to  exercise  ordinary  care  to  prevent  injury  to 
his  employes.  Indiana  Iron  €!o.  v.  Cray,  19 
Ind.  App.  565,  48  N.  E.  803;  Pngmlre  t.  Ore- 
gon, etc.,  Ry.  Co.,  33  Utab,  27,  92  Pac.  782, 
13  L.  R  A.  (N.  S.)  565,  569,  126  Am.  St  Rep. 
805;  Rummell  v.  DUworth,  P.  &  Co.,  Ill  Pa. 
343,  2  Atl.  335,  363 ;  Rlngue  v.  Oregon  Ooal 
Co.,  44  Or.  407,  75  Pac.  703 ;  Ryan  v.  Boiler 
Works,  68  Mo.  App.  148.  In  a  well-consid- 
ered case  (Ringue  v.  Oregon  Coal  Co.,  supra), 
after  a  review  of  tbe  authorities,  tbe  court 
say:  "Under  tbe  law,  therefore,  even  though 
there  was  no  direct  contract  of  employment, 
tbe  plalntUf  was  entitled  to  tbe  protection  of 
a  servant,  if,  with  tbe  knowledge  and  con- 
sent of  tbe  defendant,  be  was  in  tbe  mine  for 
the  purpose  of  rendering  services  for  its 
benefit,  and  the  case  should  have  been  sub- 
mitted to  the  Jury  upon  that  theory."  In  the 
Oregon  case,  the  complaint  proceeded  upon 
tbe  theory  that  at  tbe  time  of  tbe  accident 
tbe  relation  of  master  and  servant  existed 
between  tbe  plaintiff  and  tbe  defendant 
This  was  denied,  and  was  therefore  a  material 
issue  In  tbe  case.  Tbe  plaintiff  must  recover, 
if  at  all,  upon  tbe  cause  of  action  as  alleged; 
and  tbe  burden  of  proof  was  upon  blm  to 
show  such  a  state  of  facts  as,  under  tbe  law 
of  negligence,  would  constitute  tbe  relation 
of  master  and  servant.  The  court  farther 
say:  "We  do  not  understand,  however,  that 
it  was  necessary  for  blm  to  prove  a  direct 
contract  by  some  authorized  agent  of  the  de- 
fendant employing  him,  or  that  bis  right  to 
work  was  Included  in  tbe  terms  of  tbe  con- 
tract with  bis  father.  If,  as  tbe  evld^ce 
tended  to  show,  he  was  going  Into  tbe  mine 
at  the  time  of  tbe  accident  by  tbe  request 
of  bis  father,  with  tbe  permission  or  consent 
of  tbe  defendant  express  or  implied,  for  tbe 
purpose  of  performing  work  or  labor  for  It 
be  was  not  a  trespasser  or  a  licensee,  but  was 
rlgbtfaUy  in  tbe  mine,  and  tbe  relation  of 
master  and  servant  existed  between  him  and 
the  defendant,  wltbln  tbe  meaning  of  the 
rule  requiring  a  master  to  exercise  reasonable 
care  to  prevent  injury  to  his  employes." 

It  was  tbe  duty  of  tbe  mlneowner  or  op- 
erator, under  both  common  and  statutory 
law,  to  Inspect  such  working  place  and  keep 
It  reasonably  safe  for  employes  who  were  re- 
quired to  work  therein.  *And  an  employe 
may  rely  on  the  presumption  that  bis  master 
has  not  been  negligent  In  this  regard,  and 
that  he  has  performed  tbe  duties  Imposed 
upon  blm  by  his  relationship.  Where  a  mas- 
ter Is  guilty  of  negligence.  It  Is  no  excuse 
that  a  fellow  servant  was  also  negligent 
We  are  not  unmindful  of  the  fact  that  the 
bare  allegation  of  a  duty  unsupported  by 
facts  showing  such  duty  Is  a  nullity;  but 
when  read  as  a  whole,  we  think  said  second 


paragraph  was  sufficient  to  withstand  the  de- 
murrer. 

The  same  reasons  are  urged  against  tbe 
third  paragraph  of  complaint  What  has 
been  said  concerning  tbe  sufficiency  of  the 
second  paragraph  applies  with  equal  force  to 
the  third  paragraph,  and  the  same  authori- 
ties  there  cited  will  be  applicable  here. 

In  addition.  It  is  Insisted  that  said  third 
paragraph  charges  that  appellee  was  employ- 
ed by  the  miners  and  entered  the  mine  as 
their  servant,  with  the  knowledge  and  con- 
sent of  appellant;  that  appellee  was  a  mere 
licensee.  It  is  provided  by  statute:  "That 
at  any  ooal  mine  In  the  state  where  the  min- 
ers therein  so  elect  persons  may  be  em- 
ployed to  act  as  shot  flrers,  and  their  wages 
shall  be  paid  by  the  miners  working  therein. 
•  •  •  Bums'  Ann.  St  1908,  §  8610.  It  ap- 
pears from  the  allegations  In  this  paragraph 
of  complaint  that  the  miners  working  In  tbe 
mine  of  appellant  attempted  at  least  to  take 
advantage  of  this  provision  of  tbe  law,  and 
elected  appellee  to  such  position.  The  alle- 
gations show,  also,  that  appellant  paid  cer- 
tain sums  of  money  to  the  miners  to  pay  tbe 
persons  holding  the  position  of  shot  flrer  in 
Its  mine.  Appellee  was  engaged  in  perform- 
ing an  indispensable  part  of  the  mining  oper- 
ations being  carried  on  In  appellant's  mine, 
a  part  of  tbe  business  of  mining  for  which 
the  miners  were  directly  employed  by  appel- 
lant Appellant  with  full  knowledge  of  ap- 
pellee's presence  In  tbe  mine  as  shot  flrer, 
owed  him  the  same  duty  It  owed  the  miners. 
See  authorities  cited,  supra.  Tbe  demurrer 
was  properly  overruled. 

It  is  also  claimed  that  the  court  erred  In 
refusipg  to  give  certain  Instructions  request- 
ed by  appellant  The  first  instruction  was 
peremptory.  Tbe  evidence  was  sufficient  to 
require  tbe  cause  to  be  submitted  to  tbe 
Jury,  and  it  was  properly  refused.  The  re- 
maining Instructions,  tendered  and  refused, 
are  based  upon  tbe  daim  of  appellant  that 
appellee  was  not  a  servant  of  appellant  but 
a  mere  licensee.  Under  tbe  authorities,  they 
are  properly  refused. 

Complaint  is  made  of  the  following  Instruc- 
tion, given  by  the  court  at  the  request  of  the 
appellee:  "I  Instruct  you,  therefore,  that  if 
you  flnd  from  tbe  evidence  that  tbe  miners 
working  In  defendant  company's  mine  bad 
elected  to  have  the  plaintiff  employed  as  a 
shot  flrer  In  said  mine,  and  were  contributing 
of  tbeir  wages  earned  by  mining  coal  In  said 
mine  to  tbe  payment  of  tbe  wages  of  said 
Downer,  as  such  shot  flrer,  and  that  tbe  de- 
fendant company  was  holding  back  the  por- 
tion of  the  miners'  wages  so  contributed  to 
pay  tbe  plaintiff  as  such  shot  flrer,  and  pay- 
ing tbe  same  over  to  tbe  treasurer  of  the 
miners'  local  union,  to  be  paid  by  such  treas- 
urer to  plaintiff,  then.  In  that  view  of  tbe 
case,  tbe  plaintiff  was  neither  a  trespasser  nor 
a  mere  licensee  In  the  defendant's  mine,  but 
bis  employment  there  was  contemplated  and 
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provided  for  by  the  law  of  the  state,  and 
while  engaged  In  the  performance  of  his 
duties  under  and  pursuant  to  such  employ- 
ment, if  you  find  from  the  evidence  he  was 
so  engaged,  the  defendant  would  owe  him 
the  duty  to  furnish  him  a  reasonably  safe 
place  to  perform  his  duties  as  such  shot 
flrer  In  defendant's  mine."  In  view  of  the 
authorities  cited,  t^  court  did  not  err  in 
giving  this  instruction. 

By  Instruction  No.  2,  given  at  the  request  of 
appellee,  the  Jury  were  told,  if  they  found 
from  the  evidence  that  it  was  the  duty  of  the 
mine  boss  to  direct  and  govern  the  form  and 
location  of  the  rooms  made  In  the  mine,  and 
to  see  that  pillars  or  partitions  of  coal  should 
be  left  between  such  rooms  from  12  to  15 
feet  thick,  and  the  mine  boss  negligently  fail- 
ed to  so  direct  and  govern  the  form  and  loca- 
tion of  the  rooms  referred  to  In  the  evidence, 
but  permitted  them  to  be  driven  into  the 
coal,  that  at  the  place  where  the  shot  was 
fired,  the  said  rooms  were  separated  by  a 
partition  only  five  to  seven  feet  thick,  and 
that  this  was  the  proximate  cause  of  the  in- 
Jury,  and  that  plaintiff  was  not  guilty  of  n^- 
ligence  proximately  contributing  to  his  own 
Injury,  and  that  the  risk  was  not  one  of  the 
assumed  risks  assumed  by  plaintiff,  as  ex- 
plained in  those  InBtmctions,  then  their  ver- 
dict should  be  for  the  plaintiff.  This  Instruc- 
tion is  a  correct  statement  of  the  law,  and 
It  was  competent  to  Instruct  the  Jury  upon 
this  branch  of  the  case. 

Instruction  No.  4,  given  at  the  request  of  ap- 
pellee, relates  to  the  duty  owing  to  the  appel- 
lee as  shot  flrer  In  appellant's  mine,  and  was 
a  correct  statement  of  the  law. 

Appellant  also  contends  that  the  court  erred 
in  giving  instruction  No.  1,  given  by  the 
court  of  Its  own  motion.  Said  instruction 
does  not  attempt  to  set  out  the  substance 
of  either  paragraph,  but  only  a  ground  of 
negligence.  The  Jury  were  told  by  said  In- 
struction that  the  appellant  filed  a  general 
denial  to  the  complaint;  that  under  the  is- 
sues thus  formed,  in  order  to  entitle  the 
plaintiff  to  a  verdict,  the  evidence  should 
preponderate  in  his  favor  and  establish:  (1) 
The  injury,  substantially  as  charged  In  the 
complaint;  (2)  that  the  injury  was  caused  by 
the  negligence  of  appellant;  (3)  but  if  the 
proof  fairly  shows  that  the  appellee  was  an 
experienced  miner  and  well  acquainted  with 
defendant's  mine  at  the  place  of  his  Injury, 
and  that  he  knew  of  the  dangerous  condition 
of  the  wall  in  controversy  as  well  as  the 
defendant  or  Its  mine  boss  or  any  of  the 
employes,  in  that  view  of  the  case  he  Is 
not  entitled  to  recover.  This  instruction  was 
as  favorable  to  appellant  as  could  be  asked, 
and,  while  crude  in  form,  the  court  did 
not  err  in  giving  it 

Instructions  Nos.  2  and  3,  given  by  the  court 


of  its  own  motion,  over  the  objections  of 
appellant,  relate  to  the  questions  of  contrib- 
utory negligence  and  the  assumption  of  risk. 
They  were  applicable  to  the  evidence  in  this 
case,  and  the  court  rightfully  Instructed  the 
Jury  upon  these  two  branches. 

Appellant  also  contends  that  the  court  erred 
In  permitting  the  plaintiff  as  a  witness  in 
his  own  behalf  to  testify  In  respect  to  the 
reasons  why  pillars  of  coal  were  left  stand- 
ing between  the  rooms  in  a  coal  mine,  and  in 
permitting  him  to  testify  as  to  what  were  the 
duties  of  a  mine  boss  in  respect  to  these  pil- 
lars, and  the  thickness  thereof,  and  that  it 
was  the  duty  of  the  mine  boss  to  give  shot 
flrers  notice  when  a  shot  was  being  placed 
for  the  purpose  of  making  a  "breakthrough" 
between  two  rooms  in  the  mine,  and  also 
that  the  court  erred  in  permitting  the  wit- 
ness Cross  to  testify  that  it  was  the  duty  of 
the  mine  boss  to  see  that  the  pillars  were  so 
thick  at  certain  places,  and  to  tell  where  to 
drive  the  breakthroughs.  These  questions 
were  all  pertinent  \o  the  issues  is  this  case. 
The  witnesses  were  competent  to  testify,  and 
it  was  relating  to  matters  which  were  mate- 
rial. It  was  therefore  proper  to  allow  the 
Jury  to  be  informed  upon  matters  presented 
by  the  questions  to  assist  them  in  arriving  at 
a  true  verdict 

It  is  Insisted  by  appellant  that  the  ver- 
dict Is  not  sustained  by  sufficient  evidence, 
and  Is  contrary  to  law.  '  It  Is  shown  by  the 
evidence  that  appellee  was  hired  by  the  min- 
ers in  appellant's  mine,  with  the  knowledge 
and  consent  of  appellant;  that  the  appellee 
on  the  day  of  his  injury  was  engaged  ia  the 
discharge  of  his  duties  as  shot  firer  in  ap- 
pellant mine;  that  it  was  not  the  duty  of 
the  shot  flrer  to  investigate  the  thickness  of 
the  pillars ;  that  there  was  nothing  to  indi- 
cate that  this  was  a  breakthrough  shot;  that 
it  looked  like  it  was  to  square  up  the  room, 
and  make  it  a  little  wider;  that,  if  the  pillar 
in  question  had  been  15  feet  thick,  it  would 
have  been  perfectly  safe ;  that  15  feet  would 
have  made  it  safe ;  that,  by  the  arrangement 
of  the  rooms,  the  pillar  became  thinner  as 
the  entries  were  sunk  into  the  face  of  the 
coal;  that  an  experienced  man  going  into 
these  rooms  would  know  that  the  pUlars  were 
getting  thinner,  but  he  could  not  tell  whether 
it  was  15  feet  or  5  feet,  unless  he  would  take 
precautions  to  sound  it;  that  the  miner 
Grubbs,  who  placed  the  shot,  had  no  means 
of  determining  the  thickness  of  the  pillar ; 
and  that  the  shot  was  a  small  one. 

The  questions  as  to  the  negligence  of  ap- 
pellant and  the  contributory  negligence  of 
appellee  were  properly  submitted  to  the  Jury. 
There  Is  evidence  fairly  tending  to  support 
the  verdict,  and  appellant's  motion  for  a 
new  trial  was  properly  overruled. 

Judgment  affirmed. 
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DEVIN  V.  McCpT.    (No.  7,743.)* 

(Appellate  Court  of  Indiana,  Division  No^  2. 

Feb.  21,  leil.) 

•1,  Wirxs  (I  674*)  —  CJowBTBUonoN— COKTIN- 
OENT  Rehaiitdxbs— Sfkndthbut  Tbust. 
A  testatrix  gave  the  residue  of  her  estate 
In  trust  for  her  grandchildren  upon  contingency 
that  if  the  granddaaghter  died  before  she  had 
children  her  brother  was  to  recdve  her  share, 
if  he  survived  her ; '  if  the  grandson  died  before 
he  had  children,  his  share  to  go  to  Us  sister, 
if  she  survived ;  and,  if  they  both  died  without 
children,  their  shares  to  be  divided  among  the 
other  beneficiaries.  Held,  that  it  was  not  in- 
tended to  create  a  spendthrift  trust,  but  that 
when  the  grandson  had  a  lawful  child  bom  to 
Urn  the  trust  as  to  him  was  at  an  end. 

[EM.  Note.— For  other  cases,  see  Wills,  Oent 
Dig.  i  1585;    Dec.  Dig.  §  674.*] 

2.   WllXB   (S   630*>— "CONTINOBNCT." 

A  "contingent'  is  some  future  event  wliich 
may  or  may  not  occur,  and  the  termination  of 
a  trust  estate  depending  on  the  death  of  the 
beneficiary  depends  on  a  certainty  and  not  a 
contingency. 

(Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dtg.  U  1464-1487;   Dec.  Dig.  {  630.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  2,  pp.  1497,  1498.] 

Appeal  from  Circuit  Court,  Gibson  Coun- 
ty; Herdis  Clements,  Judge. 

Action  by  Blmer  O.  Devln  against  John  E. 
McCoy.  From  a  Judgment  sustaining  a  de- 
murrer to  the  complaint,  plaintiff  appeals. 
Reversed  and  remanded. 

M.  M.  Bachelder  and  W.  W.  Medcalf,  for 
appellant  John  B.  McCoy  and  O.  M.  Wel- 
twrn,  for  appellee. 

LAIRT,  J.  This  action  was  brought  by 
appellant  against  the  appellee  for  the  pur- 
pose of  obtaining  an  accounting  by  John  R. 
McCoy,  trustee  under  the  will  of  Nancy  De- 
vln, deceased,  and  praying  that  said  trustee 
be  ordered  to  turn  over  to  appellant  the 
property  in  bis  bands,  upon  the  theory  that 
the  trust  created  by  the  terms  of  said  will 
had  terminated  before  the  commencement  of 
the  action. 

Items  5,  6,  and  7  of  the  will  of  Nancy  De- 
Tin  create  the  trust  here  under  considera- 
tion. It  Is  necessary  to  the  decision  of  this 
case  that  a  construction  be  placed  upon  this 
part  of  the  will,  and  therefore  we  set  out 
these  items  in  full. 

"Item  5.  All  the  residue  of  my  estate  and 
personal  property  shall  be  divided  equally 
among  my  children,  Susan  E.  Ragland  and 
Sallie  Devln,  and  my  two  grandchildren,  Nel- 
lie R.  Devin  and  Elmer  O.  Devln,  to  receive* 
the  same  share  that  would  have  descended 
to  James  A.  Devin  (now  deceased),  who  was 
their  father, — and  to  take  and  receive  under 
this  will  subject  to  the  conditions  hereinaft- 
er named. 

"Item  6.  I  hereby  nominate  and  apxwlnt 
Henry  L.  Wallace  as  trustee  for  Nellie  and 
EHmer,  and  for  each  of  them,  who  shall  take 
and  hold  and  manage  such  of  my  estate  as 


is  given  to  my  said  grandchildren  until  the 
contingencies  named  in  the  next  succeeding 
clause  of  the  will,  in  the  meantime  using  of 
the  profits  thereof  enough  only  for  their  ed- 
ucation and  economical  support  having  view 
of  the  probable  value  of  their  Inheritance. 

"Item  7.  If  Nellie  R.  Devln  dies  before  she 
have  children  bom  unto  her,  her  share  of 
my  estate  shall  go  to  her  brother,  Elmer,  if 
he  survives  her.  If  Elmer  dies  before  he 
has  children  bom  unto  blm,  his  share  of 
my  estate  shall  go  to  his  sister  Nellie,  if  she 
survives  him,  but  if  they  both  die  without 
having  children  bom  to  them,  their  share 
shall  be  distributed  to  the  other  beneficiaries 
of  Item  5  of  this  will." 

The  complaint  sets  out  the  will,  and  al- 
leges that'  It  was  duly  probated  after  the 
death  of  the  testator;  that  Henry  L.  Wal- 
lace who  was  named  as  trustee  therein,  died ; 
that  John  R.  McCoy  was  by  the  Gibson  cir- 
cuit court  appointed  his  Eruccessor ;  that  ap- 
pellant was  lawfully  married  on  the  9th  day 
of  October,  1909 ;  and  that  a  child  was  bom 
to  him  by  virtue  of  said  marriage,  which 
was  still  living  at  the  tlmetthe  action  was 
commenced.  A  demurrer  for  want  of  facts 
sufficient  to  state  a  cause  of  action  was  sus- 
tained by  the  trial  court,  and  this  Is  the 
only  error  relied  upon  for  reversal. 

It  is  contended  by  the  attorney  for  ap- 
pellee that  the  ruling  of  the  lower  court  is 
correct,  for  the  reason  that  the  complaint 
shows  that  the  trust  created  by  the  will  of 
Nancy  Devin  had  not  terminated  when  this 
suit  was  commenced.  He  takes  the  position 
that  the  trust  created  by  the  will  of  Nancy 
Devln  was  a  spendthrift  trust,  and  that  It 
was  Intended  to  contlnae  during  the  life  of 
Elmer  Devln,  and  that  It  cannot,  by  the 
terms  of  the  will  creating  It,  terminate  be- 
fore his  death.  The  appellant  contends  that 
the  trust  was  terminated,  so  far  as  Elmer 
Devln  Is  concerned,  before  the  action  was 
commenced,  by  the  marriage  of  Elmer  Devin, 
and  the  birth  of  a  child  as  shown  by  the 
complaint 

Wh^  did  the  testatrix  Intend  that  the 
trust  created  by  her  will  should  terminate? 
This  is  the  decisive  question  in  this  case. 
In  construing  a  will,  effect  should  be  given 
to  the  intention  and  purpose  of  the  testator, 
if  this  can  be  gathered  from  the  terms  of 
the  will.  Was  It  the  purpose  of  the  testa- 
trix In  creating  said  trust  to  provide  for  the 
maintenance  of  appellant  during  his  life,  and 
at  the  same  time  to  secure  It  against  his  im- 
providence and  incapacity,  and  preserve  the 
property  unimpaired  to  bis  heirs?  If  so,  the 
fmst  would  continue  during  the  life  of  the 
cestui  que  trust,  and  the  position  of  appel- 
lee should  be  sustained.  We  cannot  think 
that  the  provisions  of  the  ^111  creating  this 
trust  indicate  such  an  Intention.  Item  6  of 
the  will  does  not  expressly  provide  Ihat  the 
trustee  shall  hold  the  estate  given  to  Nellie 
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Devln  and  Elmer  Derln  during  tbeir  lives 
or  the  life  of  either  of  them;  bat  it  does 
provide  that  he  shall  hold  and  manage  such' 
estate  until  the  contingencies  named  in  the* 
next  succeeding  clause  of  this  will,  in  the 
meantime  using  of  the  profits  thereof  enough 
only  for  their  education  and  economical  sup- 
port, having  in  view  the  probable  value  of 
their  Inheritance. 

A  "contingency"  is  some  future  event  which 
may  or  may  not  occur.  It  is  evident  that 
the  testatrix  had  in  mind  some  such  event 
upon  the  happening  of  which  the  trust  was 
to  terminate.  Item  7  of  the  will  Is  not  en- 
tirely clear  as  to  the  contingency  referred 
to  in  item  6.  It  provides  that:  "If  Nellie 
Devin  dies  before  she  have  children  bom 
onto  her,  her  share  of  my  estate  shall  go  to 
her  brother,  Elmer,  if  he  survives  her.  If 
Elmer  dies  before  be  has  children  bom  un- 
to him,  his  share  of  my  estate  shall  go  to 
bis  sister  Nellie,  if  she  survives  him,  but  If 
they  both  die  without  having  children  bom 
to  them,  their  share  shUl  be  distributed  to 
the  other  beneficiaries  of  item  5  of  this  will." 

If  we  shouIA  hold  that  the  termination  of 
the  trust  depended  upon  the  death  of  the 
cestui  que  trust,  this  would  be  to  say  that 
the  termination  of  the  trust  depends  upon 
the  happening  of  an  event  which  is  a  cer- 
tainty and  not  a  contingency.  If  we  should 
give  the  will  this  construction,  the  contin- 
gency that  appellant  might  or  might  not  have 
a  child  or  children  bom  to  him  t>efore  his 
death  would  have  no  effect  in  hastening  or 
delaying  the  time  of  the  termination  of  the 
trust,  as  the  trust  would  terminate  at  such 
death  regardless  of  whether  or  not  he  had 
children  bom  during  his  lifetime. 

To  our  nilnd  the  provisions  of  the  will  un- 
der consideration  do  not  evidence  an  inten- 
tion on  the  part  of  the  testatrix  to  create 
a  spendthrift  trust  We  do  not  think  it  was 
her  intention  to  tie  np  the  property  in  the 
hands  of  the  trustee  during  the  life  of  her 
grandchildren  for  the  purpose  of  providing 
for  their  maintenance  and  at  the  same  time 
securing  it  against  their  extravagance  and 
improvidence.  The  provisions  of  item  7  seem 
rather  to  indicate  that  it  was  her  purpose 
to  control  the  ultimate  disposition  of  her 
property,  so  that  it  might  not  go  to  strangers 
or  depart  from  those  of  her  own  blood,  and 
that  she  created  this  trust  for  the  purpose 
of  securing  this  end.  The  provisions  of  this 
item  in  her  will  Indicate  that  she  contem- 
plated that  one  or  both  of  her  grandchildren 
might  marry  and  die  without  issue,  and  in 
that  event  that  the  property,  if  given  to  them 
absolutely,  would  go  to  the  surviving  hus- 
band or  wife  to  the  exclusion  of  the  kin- 
dred, who  were  of  the  blood  of  the  testatrix. 
To  prevent  this  result,  she  placed  the  prop- 
erty willed  to  her  grandchildren  in  the  hands 
of  a  trastee,  and  provided  he  should  take, 
hold,  and  manage  It  until  the  happening  of 


a  contingency  which  would  alike  prevent  this 
result  Trae,  the  birth  of  a  child  might  not 
absolutely  prevent  this  result  for  such  child 
might  die  before  his  parent  and  the  cestui 
que  trust  might  die  childless.  This  consid- 
eration does  not,  however,  cliange  our  opin- 
ion as  to  the  purpose  of  the  testatrix  in 
creating  the  trust  as  she  was  no  doubt  will- 
ing to  take  the  chance  of  the  child  outliving 
the  parent  She  evidently  intended  that  if 
either  of  said  grandchildren  married  and  had 
a  child  bom,  this  contingency  should  ter- 
minate the  trast  as  to  him,  and  he  should 
be  entitled  to  the  property  willed  to  him. 
We  therefore  hold  that  the  complaint  shows 
that  the  trust  as  far  as  appellant  is  con- 
cerned, was  terminated  before  this  suit  was 
commenced  by  the  happening  of  the  contin- 
gency provided  for  in  item  7  of  the  will  of 
the  testatrix.  The  demurrer  to  the  complaint 
should  have  t)een  overruled. 

The  death  of  appellant  has  been  suggested 
to  the  court  and  the  judgment  In  tliis  case 
is  reversed  as  of  date  of  submission. 


(47  Ind.  App.  821) 

INDIANA  UNION  TRACTION  CO.  T. 

SCRIBNER.     (No.  6,781.)* 

(Appellate  Court  of  Indiana,  Division  No,  1, 

Feb.  17,  1911.) 

1.  Afpeai.  and  Erbob  (S  1078*)— REvnsw— 
Waives  of  £3bbob  —  Failubb  to  Discuss 
assionxbnts. 

Assignments  of  error  not  dlscoased  in  ap- 
pellant's brief  are  waived. 

[EJd.  Note. — For  other  cases,  see  Appeal  and 
E}rror,  Cent  Dig.  §|  4256-1261;  Dec  Dig.  i 
1078.*1 

2.  Tbiai,  (S  850*)— Spkcial  Findings— Fikd- 
INQS   Inconsistent'  With   Gemebai.  Vkb- 

DICT. 

Answers  to  interrogatorieB  and  the  genera] 
verdict  must  be  in  irreconcilable  conflict  before 
the  former  will  control  the  latter  and  the  antag- 
onism between  them  must  l>e  apparent  on  the 
face  of  the  record  beyond  the  possibility  of  its 
removal  by  any  evidence  legitimately  admissi- 
ble under  the  issues. 

[EVl.  Note.— For  other  cases,  see  Trial,  Cmt 
Dig.  Si  857-860;   Dec.  Dig.  {  359.*] 

S.  Tbiai.  (8  850*)— Speciai.  Findings— Find- 
ings Inconsistent   With  Genebai.  Ykb- 

DICT. 

If  the  answers  of  the  Jury  to  interroga- 
tories exclude  every  conclusion  that  will  au- 
thorize a  recovery  by  the  party  in  whose  favor 
the  general  verdict  is  rendered,  judgment  should 
not' be  rendered  on  the  general  verdict  but  on 
the   answers   to  the   interrogatories. 

[EH.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §i  857-860;   Dec.  Dig.  S  359.«] 

4.  Shipping  (§  166*)— Death  of  Pa8sengk»— 
Action— Verdict  and  Bindings. 

In  an  action  for  the  death,  of  a  passenger 
on  a  boat  alleged  to  have  been  owned  by  de- 
fendant which  the  defendant  denied,  where  the 
jury's  answers  to  interrogatories  state  that 
there  it  no  direct  evidence  that  the  board  of  di- 
rectors of  defendant  anthorized  the  purchase  or 
operation  of  the  boat,  but  that  such  lioard  au- 
thorized the  purchase  of  the  lx>at  by  its  gen- 
eral superintendent  of  transportation,  rebuilt 
It,  and  transferred  its  employee  from  its  cais 
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to  the  boat,  and  continued  them  on  the  pay  roll 
irithout  change  of  contract;  that  employes  of 
the  defendant  were  in  charge  of  the  lx>at;  that 
all  the  money  earned  by  the  Ixtat  both  before 
and  on  the  day  of  the  accident  and  that  earn- 
ed by  defendant's  cars  wae  placed  in  the  same 
bag  and  deposited  together  in  the  bank  to  the 
credit  of  defendant;  that  the  directors  of  de- 
fendant knew  that  its  employes  were  operating 
the  boat  in  the  spring  preceding  the  accident, 
which  occurred  in  August ;  and  that  at  the 
time  of  the  accident,  the  general  superintendent 
of  transportation  knew  that  the  boat  was  l>eing 
operated  for  defendant — it  will  he  presumed,  in 
support  of  a  general  verdict  for  plaintiff,  that 
the  directors  and  officers  of  defendant  had  such 
knowledge  and  information  abont  the  operation 
of  the  boat  by  its  employes  a«i  to  at  least 
amount  to  a  ratification  of  their  acts. 

[£jd.   Note.— For   other   cases,   see    Shipping, 
Dec.  Dig.  !  166.*] 

6.  BviDBNCB  (8  73*)  — Peesumptioss  — Peb- 

FOKUANCE  OF  OFFICIAL  DUTT. 

Officers  of  a  corporation  are  presumed  to 
do  their  duty  and  to  be  acquainted  with  the 
business  of  their  company. 

[E2d.   Note.— For  other  cases,   see   Evidence, 
Gent  IMg.  I  94;  Dec.  Dig.  t  73*] 

6.  COBFOBATIORS   ({   425*)  —  Refbeskntation 

BT    OfFICBBi— BSTOFPKI.    TO     DENT    AUTHOB- 
ITT. 

Where  officers  of  defendant  corporation 
knew  the  source  of  money  derived  from  the  op- 
eration of  the  boat  on  which  plaintiffs  dece- 
dent was  a  passenger,  and  retained  it,  this 
amounted  to  a  ratification  of  the  means  em- 
ployed to  procure  it,  in  the  nature  of  an  estop- 
pel to  repudiate  the  authority  b^  which  the 
boat  was  controlled  and  operated  in  its  behalf; 
no  formal  vote  or  resolution  by  the  board  of  di- 
rectors being  necessary  to  that  end. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §«  1607-1701;    Dec.  Dig.  {  425.*] 

7.  Evidence    (J   7T2— Pbesumptions— FAit- 

XSKB  TO  PBODUCE  witnesses. 

Where  a  party  fails  to  produce  witnesses, 
presumably  favorably  dispos^  toward  him,  to 
explain  a  transaction,  or  answer  a  controvert- 
ed question,  the  presumption  is  that  the  testi- 
mony, if  produced,  would  be  unfavorable  to 
him. 

[Ed.   Note. — For  other   cases,  see    Evidence, 
Cent.  Dig.  $  97 ;   Dec.  Dig.  8  77.*] 

&  CoBPOBATioirs   (8   ^28*)— Repbbsbntatior 

BY  Agents— Notice  to  Agent. 

Notice  to  the  agent  of  a  corporation  relat- 
ing to  any  matter  ot  which  he  has  control  and 
management,  is  notice  to  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  81  174S-1761 ;   Dec.  Dig.  8  428.*] 

9.  Evidence  (S  241*)— Admission— Declaba- 
nons  ob  acts  of  agent. 

The  declarations,  admissions,  or  acts  of  an 
agent  are  evidence  against  his  principal  only 
when  made  as  to  a  business  matter  within  the 
scope  of  his  agency  and  which  is  beihg  transact- 
ed at  the  time. 

(E<d.   Note.— For  other   cases,   see  Evidence, 
Cent.  Dig.  88  887-892;  Dec  Dig.  8  241.*] 

10.  Appeal  and  Bbbob'(S  1052*)— Review— 
Habkless  Ebbob— Admission  of  Evidence. 

Though  agency  should  be  proven  before 
the  declarations  of  an  agent  are  admitted,  the 
error  in  admitting  the  declarations  is  harmless 
if  the  cgency  is  afterwards  sufficiently  proven. 
[EU.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Kg.  88  4171-4177;  Dec.  Dig.  8 
1062.*] 


11.  Evidence  (8  148*)— Admissions— Pboof— 
Pbeliminabt  £>vidence. 

The  conversation  of  a  witness  with  a  cer- 
tain person  preliminary  to  conversations  of  both 
with  the  general  superintendent  of  defendant, 
are  admissible  in  evidence. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  8  438;    Dec.  Dig.  8  14a*] 

12.  Appeal  and  Ebbob  (5  1050*)— Review— 
Habmless  Ebbor— Admission  of  Evidence. 

In  an  action  for  the  death  of  a  passenger 
by  the  sinking  of  a  boat  carrying  an  excursion, 
any  error  in  the  admission  of  testimony  of  ne- 
gotiations by  the  witness  with  a  third  person  as 
to  sharing  the  proceeds  of  the  excursion,  pre- 
liminary to  conversation  of  the  witness  and 
third  person  with  the  general  superintendent  of 
defendant,  was  harmless. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
E^ror,  Cent  Dig.  18  4153-4160;  Dec.  Dig.  8 
1050.*] 

13.  Evidence  (S  263*)— Admission— Pboof— 
Pbeliminabt  Evidence— Identity  of  Per- 
son Making  Admission. 

Where  a  witness  called  np  the  general  su- 
perintendent of  transportation  of  defendant 
company  over  the  telephone,  testimony  as  to 
the  conversation  is  admissible  in  connection 
with  evidence  as  to  the  relations  of  the  super- 
intendent to  the  defendant  and  the  particular 
business  inquired  about,  over  the  objection  that 
the  identity  of  thie  person  with  whom  the  con- 
versation was  held  waa  not  established. 

[EM.  Note. — ^For  other  cases,  see  Evidence, 
Cent  Dig.  88  1022-1027;   Dec.  Dig.  8  263.*] 

14.  Evidence    (8    258*)— Admission- Proof— 

PBELIMINABY     EJVIDENCE    —   AUTHOBITY     OF 

Pebson  Making  Admission. 

In  an  action  for  the  death  of  a  passenger 
on  a  boat,  evidence  of  the  agency  of  the  general 
superintendent  of  transportation  of  defendant 
company  held  sufficient  to  warrant  the  admis- 
sion of  a  conversation  with  him  abont  the  boat 
and  the  proceeds  from  its  use. 

[EM.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  88  1006,  1007 ;   Dec.  Dig.  8  258.*] 

16.  Appeal  and  Ebbob  (8  1050*)- Review- 
Harmless  Error— Admission  of  Evidence. 
In  an  action  for  the  death  of  a  passenger 
on  a  Ixiat  the  admission  of  testimony  on  the 
subject  of  the  control  and  management  of  the 
boat,  but  remotely,  if  at  all,  connected  with 
the  subject,  was  harmless. 

[£}d.  Note.— For  other  cases,  see  Appeal  and 
Error,  CSent  Dig.  88  4153-4160;    Dec.  Dig.  8 

16.  Appeal  and  EIbbob  (8  1051*)— Review— 
Habmless  E}bbob— Admission  of  E2videnoe, 

Where  there  is  material  competent  evidence 
of  a  fact,  admission  of  incompetent  and  imma- 
terial evidence  of  the  same  fact  is  not  reversi- 
ble error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  4161-4170;  Dec.  Dig.  8 
1051.*] 

17.  Shipping  (8  166*)— Death  of  Pabsbnoeb 
— Action- Evidence. 

In  an  action  for  the  death  of  a  passenger 
from  the  sinking^  of  a  boat,  the  conditions  short- 
ly after  the  accident  nSorded  some  evidence  of 
the  condition  at  the  time. 

[EM.  Note.— E'er  other  cases,  aee  Shipping, 
Dec.  Dig.  8  166.*] 

18.  Eh^IDENCE  (8  359*)— DOODlOBNTft— PhOTO- 
GBAPHB  AND   PlOXaBES; 

Photographs  and  pictures  are  admissible  in 
evidence  when  shown  to  be  reasonably  accurate 
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representations  of  the  place  or  tbing  in  qaes- 
tion. 

[EJd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §i  1509-1512;  Dec,  Dig.  i  35».»] 

18.  BviDKi«OK    (i   880*)  —  Photoobafhs   and 

PlOTTIRES— AnTHENTICATION. 

Photographs  and  pictares  offered  in  evi- 
dence may  be  shown  to  be  correct  representa- 
tions by  witnesses  other  than  the  persons  who 
took  them. 

[E!d.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  I  1657:   Dec.  Dig.  {  880.*] 

2a  Carbiebb  (§  288*)— Cakbiaoe  or  Pabbms- 

QKBs— Gabb  Required. 

Though  a  carrier  is  not  an  insurer  of  its 
passengers,  it  is  not  only  required  to  thorongh- 
^  examine  and  test  its  vehicles,  machinery,  and 
all  parts  and  appliances  used  in  transporting 
passengeia,  but  it  is  required  to  further  thor- 
oughly examine  the  vehicle  and  machinery  from 
time  to  time  to  know  whether  they  are  deteri- 
orating. 

[XSd.  Note. — ^For  other  cases,  see  Carriers, 
Cent  Dig.  ^  1168;  Dec.  Dig.  {  288.*] 

21.  Shifpiho  (S  166*)— Death  or  Passxnobb 

—Action— Evidence. 

When  it  is  established  that  a  passenger 
on  a  boat,  while  being  carried  as  a  passenger 
for  hire,  has  lieen  thrown  into  the  water  and 
drowned,  without  his  fault,  by  the  sinking  of 
the  boat  or  the  breaking  down  of  parts  thereof, 
the  law  presumes  negligence  of  the  person  op- 
erating the  boat 

[Bi.  Note. — For  other  cases,  see  Shipping, 
Cent.  Dig.  SS  635-«52;    Dec.  Dig.  i  166.*] 

Appeal  from  Circuit  Court,  Hamilton  Conn- 
ty ;   Ira  Christian,  Judge. 

Action  by  Nelson  F.  Scribner,  administra- 
tor of  the  estate  of  Lora  H.  Whitson,  de- 
ceased, against  the  Indiana  Union  Traction 
Company.  From  a  Judgment  for  plalntifF, 
defendant  appeals.    Affirmed. 

James  A.  Van  Osdol,  G.  C.  Shirley,  and 
Kane  &  Kane,  for  appellant.  S.  A.  Hays  and 
Shirts  &  Fertlg,  for  appellee. 


FBI/T,  J.  Snlt  by  Nelson  P.  Scribner,  ad- 
ministrator of  the  estate  of  Lora  H.  Whit- 
son,  deceased,  against  the  appellant,  Indiana 
Union  Traction  Oompany,  for  damages  for 
alleged  negligence  of  appellant  The  suit 
was  originally  filed  in  Marlon  county,  and 
upon  change  of  venue  was  sent  to  Hancoct 
county,  and  from  there  was  venued  to  the 
Hamilton  circuit  court,  where  upon  Issues 
formed  by  a  general  denial  to  the  complaint, 
after  trial  and  verdict  by  Jury,  Judgment  was 
rendered  for  the  appellee  in  the  sum  of  $6,- 
000,  from  which  this  appeal  is  prayed.  The 
errors  assigned  are:  (1)  The  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action;  (2)  error  of  the  Marlon  circuit 
court  in  overruling  the  demurrer  to  the  com- 
plaint; (3)  error  of  the  Hamilton  circuit 
court  in  overruling  appellant's  motion  for 
Judgment  on  the  answers  to  the  interroga- 
tories notwithstanding  the  gmeral  verdict; 
and  (4)  error  In  overruling  appellant's  mv 
tion  for  a  new  trlaL' 

The  first  and  second  assignments  of  errot 


are  not  discussed  by  appellant's  counsel  ia 
their  brief,  and  are  therefore  waived. 

The  record  discloses  that  on  the  7th  day  of 
August,  1905,  the  appellee's  decedent  and 
other  excursionists  from  the  dty  of  In- 
dianapolis took  passage  over  the  electric  rail- 
way line  of  appellant  to  Broad  Ripple,  Ind. : 
that  appellee  asserts  the  appellant  owned  and 
controlled  a  certain  boat.  Sunshine,  which  it 
operated  on  White  river  as  an  Inducement 
to  excursionists,  and  on  said  date  undertook 
to  carry  the  decedent  and  about  176  other 
persons  on  said  boat  from  Broad  Ripple  np 
White  river,  a  distance  of  a1>out  three  miles, 
and  return ;  that  the  decedent  paid  his  pas- 
sage thereon,  and  while  a  passenger  upon 
said  boat  the  same  became  disabled  and 
sank  in  the  water,  resulting  In  his  death  by 
drowning.  It  was  alleged  that  the  boat  was 
old,  rotten,  unsafe,  and  Incapable  of  carrying 
the  numbor  of  passengers  taken  aboard  on 
the  fatal  trip;  that  the  same  was  negli- 
gently and  carelessly  managed  by  the  serv- 
ants  and  employes  of  appellee  and  became 
uncontrollable;  that  the  hull  of  the  boat 
became  filled  with  water,  and  the  deck  was 
broken  off  and  the  decedent  thereby  thrown 
into  the  water ;  that  decedent  was  about  29 
years  of  age,  in  good  health,  earning  from 
$800  to  $1,000  a  year,  and  left  surviving  blm 
a  widow  and  two  children,  6  and  8  years  of 
age  respectively,  who  were  dependent  upon 
him.  The  appellee  denied  ownership  or  con- 
trol of  the  vessel  and  sought  to  show  that 
the  accident  was  due  to  the  conduct  of  the 
passengers  In  rushing  to  the  side  of  the  upper 
deck,  causing  the  vessel  to  tip  to  one  side  by 
reason  of  which  a  chain  was  displaced  upon 
the  sprocket  wheel,  leaving  the  boat  without 
motive  power,  and  causing  it  to  capsize. 

The  appellant  has  not  set  out  the  answers 
to  the  Interrogatories  In  its  brief,  hut  the 
appellee  has  supplied  the  omission.  The  mo- 
tion for  a  new  trial  alleges  that  the  verdict 
is  not  sustained  by  the  evidence,  Is  con- 
trary to  law,  and  that  the  damages  assessed 
are  excessive.  Other  alleged  errors  are 
based  upon  the  admission  and  exclusion  of 
evidence,  the  giving  of  certain  instructions 
and  the  refusal  to  give  instructions  requested 
by  appellant  The  appellant  insists  that 
the  answers  to  the  Interrogatories  show  a 
failure  of  proof  to  establish  that  the  appel- 
lant either  owned  or  operated  the  boat  at  the 
time  of  the  accident 

The  answers  to  the  interrogatories  state, 
in  substance,  that  there  was  no  direct  evi- 
dence that  the  board  of  directors  of  appel- 
lant authorized  the  purchase  or  operation  of 
the  boat  They  show,  however,  that  appel- 
lant's i>oard  of  directors  authorized  the  pur- 
chase of  the  boat  by  Its  general  superin- 
tendent of  transportation,  one  Mr.  Baldwin, 
and  afterwards  rebuilt  it  and  transferred  its  ' 
employes  from  service  upon  its  cars  on  the 
Broad  Ripple  line  to  service  upon  the  boat, 
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and  continued  them  upon  tbe  pay  roll  of 
the  company  without  re-employment  or 
change  of  contract;  that  at  the  time  of  the 
accident  employes  of  appellant  were  In  charge 
of  said  boat  as  follows:  Mr.  Crockett,  as 
engineer  and  captain,  Mr.  Metsker,  as  pilot, 
Mr.  Davis,  as  purser,  and  Mr.  McMahan,  as 
local  snperlntendebt  of  transportation;  that 
the  other  men  were  employed  by  Mr.  Mc- 
Mahan with  the  approval  of  Mr.  Baldwin, 
appellant's  general  superintendent  of  trans- 
portation; that  there  was  no  direct  testi- 
mony that  the  directors  knew  that  Its  em- 
ployto  and  officers  were  engaged  in  oper- 
ating said  boat  at  the  time  of  tbe  accident, 
but  that  they  did  have  notice  that  such  was 
the  case  through  the  company's  official,  Mr. 
Baldwin ;  that  all  the  money  earned  by  the 
operation  of  the  boat  both  before  and  on  the 
day  of  the  accident,  and  the  money  earned 
by  the  operation  of  appellant's  cars  on  the 
Broad  Ripple  line,  was  by  its  employ^  placed 
In  tbe  same  bag  and  deposited  together  In 
the  bank  to  the  credit  of  appellant;  that 
the  directors  of  appellant  in  the  spring  of 
1905,  and  thereafter  to  the  time  of  the  ac- 
cident, knew  that  its  employes  were  operating 
said  boat,  and  both  before  and  at  the  time 
of  said  accident  the  persons  so  operating 
said  boat  represented  to  the  public  that 
they  were  operating  the  same  on  behalf  of 
the  appellant,  and  such  representations  were 
also  made  by  the  employes  and  officers  ot 
appellant  operating  cars  on  its  line  passing 
through  Broad  Ripple;  tliat  at  the  time  of 
the  accident  Mr.  Baldwin,  the  general  su- 
perintendent of  transportation,  knew  that  the 
boat  upon  which  appellee's  decedent  took 
passage  was  being  operated  for  and  on  behalf 
,  of  appellant  by  its  employes  aforesaid.  The 
evidence  further  8how«  that  the  employes 
on  said  boat  were  paid  by  appellant  and  thaf 
the  captain  of  the  boat  wore  the  uniform  of 
appellant. 

Answers  to  interrogatories  and  the  gen- 
eral verdict  must  be  in  irreconcilable  con- 
flict before  the  former  will  cohtrol  the  lat- 
ter. Courts  indulge  every  reasonable  pre- 
sumption in  favor  of  the  general  verdict,  and 
nothing  is  presum'ed  in  favor  of  the  special 
finding  by  Interrogatories.  The  antagonism 
between  the  general  verdict  and  interroga- 
tories must  be  apparent  upon  the  face  of  the 
record  beyond  the  possibility  of  Its  removal 
by  any  evidence  legitimately  admissible  un- 
der the  issues.  However,  if  the  answers  to 
the  interrogatories  exclude  every  conclusion 
that  win  authorize  a  recovery  by  the  party 
in  whose  favor  the  general  verdict  is  ren- 
dered, then  judgment  should  not  be  rendered 
upon  the  general  verdict  but  upon  the  an- 
swers to  the  interrogatories. 

Applying  the  well-established  rules  above 
stated  to  the  facts  shown  by  the  answers  to 
the  Interrogatories,  we  think  it  a  reasonable 
presumption,  fully  warranted  by  tbe  facta 
shown  by-  the  answers  to  the  Interrogatories, 
that  the  directors  and  officers  of  appellant 


had  such  knowledge  and  information  about 
the  operation  of  the  boat  In  question  by  its 
employes  before  and  at  the  time  of  the  ac- 
cident as  to  at  least  amount  to  a  rattflcation 
of  their  acts  in  so  doing.  Flynn  et  al.  ▼.  Des 
Moines  &  St.  L.  Ry.  Co.,  63  Iowa,  490,  1& 
N.  W.  312-316 ;  Eneeland  v.  GUman,  24  Wis. 
89;  Bennett  v.  MUlvllle  Imp.  Co.,  67  N.  3. 
Law,  320,  51  Atl.  706. 

Tbe  finding  that  there  was  no  direct  evi- 
dence showing  that  appellant  owned  the 
boat  or  that  Its  board  of  directors  authorized 
its  purchase  or  operation,  is  by  no  means  the 
equivalent  of  saying  that  there  is  no  legiti- 
mate evidence  from  which  both  ownership 
and  control  may  have  been  rightfully  found 
by  the  Jury.  The  Jury  having  some  evidence 
of  the  purchase  of  the  boat  by  the  general 
superintendent  of  transportation  of  appel- 
lant, that  It  was  rebuilt,  operated  and  con- 
trolled by  employes  of  appellant,  and  that 
the  earnings  of  the  boat  and  for  some  time 
before  the  accident  were  received  and  retain- 
ed by  appellant,  had  the  right  to  draw  from 
such  facts,  which  the  evidence  tended  to 
prove,  any  inference  or  conclusion  that  might 
reasonably  be  drawn  therefrom.  It  is  af- 
firmatively ahown  that  the  money,  earned 
from  the  operation  of  the  boat  before  and  at 
the  time  of  the  accident  was  received  and  re- 
tained by  appellant 

Officers  of  a  corporation  are  presumed  to 
do  their  duty  and  to  be  acquainted  with 
the  business  of  their  company,  and  in  the 
light  of  this  presumption  tbe  Jury  was  fully 
warranted  in  conduding  that  they  knew  the 
source  of  the  revenue  received  by  appellant. 
If  they  knew  the  source  of  tbe  money,  and 
retained  it  this  would  certainly  amount  to  a 
ratification  of  tbe  means  employed  to  pro- 
cure It,  and  Is  in  the  nature  of  an  estoppel, 
operating  against  the  company  when  it  seeks 
to  repudiate  the  authority  by  which  the 
boat  was  controlled  and  operated  in  its  be- 
half. 2  Thompson  on  Corporations  (2d  Ed.) 
SS  1960-1994 ;  Railway  Co.  v.  Keokuk  &  H.  B. 
Co.,  131  U.  S.  371-385,  9  Sop.  Ct  770,  83  L. 
Ed.  167;  ndellty  Trust  Oo.  v.  Gas  Co.,  118 
Ky.  588,  81  S.  W.  927,  111  Am.  St  Rep. 
302,  325,  notes  and  cases  cited.  It  has  been 
held  in  such  situation  that  a  ratification  may 
be  shown  by  conduct,  and  that  no  formal  vote 
or  resolution  by  the  board  of  directors  is 
necessary  to  that  end;  that  such  conduct 
may  consist  either  in  affirmation  or  in  a  fail- 
ure to  act,  that  is,  in  passive  acquiescence; 
that  it  may  be  the  conduct  either  of  a  man- 
aging agent  having  authority,  or  of  the  board 
of  directors,  and  that  when  a  ratification  has 
thus  taken  place  It  is  equivalent  to  ante- 
cedent authority  and  estops  the  corporation 
from  subsequently  disavowing  the  act  so 
ratified.  Thompson  on  Oorporations,  vol.  2 
(2d  Ed.)  i  2015,  and  authorities  dted.  Ever- 
ett et  al.  y.  U.  S.,  6  Port  (Ala.)  166,  30  Am. 
Dec.  584. 

Where  the  officers  of  a  corporation  have 
knowledge  of  the  transaction  and  the  corn- 
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pany  receives  and  retains  the  benefit  of  it 
wlthont  objection,  the  unanthCHrized  act  iS 
thereby  ratified,  and  the  corporation  Is  estop- 
ped to  afterwards  repudiate  it.  Under  such 
circumstances  It  la  called  upon  to  exercise 
its  option,  and  may  affirm  or  disaffirm,  in 
whole  but  not  In  part  It  cannot  dlsafflrnl 
so  much  of  the  unauthorized  act  as  is  oner^ 
ous  while  retaining  that  which  is  beneficial. 
Thompson  on  Corporations,  vol.  2  (2d  Ed.) 
§S  2020,  2030,  2035,  and  authorities  cited; 
White  Water  Valley  Canal  Co.  v.  Hawkins, 
4  Ind.  474;  Marion  Trust  Co.  t.  Crescent 
Loan,  etc.,  Co.,  27  Ind.  App.  461,  61  N.  E3. 
688,  87  Am.  St  Rep.  257 ;  Peck  v.  Doran  & 
Wright  Co.,  57  Hun,  343,  10  N.  X.  Supp.  401 ; 
Perkins  t.  Portland,  etc.,  47  Me.  573,  74  Am. 
Dec.  507;  Commonwealth  v.  W.  T.  Co.,  3 
Pick.  (Mass.)  327;  Love  T.  Export  Storage 
Co.,  143  Fed.  1,  74  C.  C.  A.  155. 

Furthermore,  the  questions  of  ownerstdp, 
control,  and  operation  of  the  boat  were  so 
related  to  appellant  that  it  was  within  its 
power  to  supply  definite  information  on  the 
subject  Where  a  party  has  it  within  bis 
power  to  produce  witnesses,  presumably  fa- 
vorably disposed  toward  him,  to  explain  a 
transaction,  or  answer  a  controverted  ques- 
tion, and  falls  so  to  do,  the  presumption  is 
that  the  testimony,  if  produced,  would  be 
unfavorable  to  him.  The  situation  of  appel- 
lant makes  this  rule  applicable  here,  and 
tends  strongly  to  support  the  finding  of  the 
Jury.  Lawrence  Bank  of  Pittsburgh  v.  Ra- 
ney  &  Berger,  etc.,  Co.,  77  Md.  821,  26  Atl. 
119 ;  Lee  t.  State,  156  Ind.  541-648,  60  N. 
E.  299 ;  Wlmer  et  al.  v.  Smith  et  al.,  22  Or. 
469,  30  Pac.  416 ;  Central  Stock  &  Grain  Ex- 
change T.  Board  of  Trade  of  Chicago,  196 
lU.  396,  63  N.  B.  740-744. 

The  answers  to  the  interrogatories  are  not 
in  serious  conflict  with  the  general  verdict 
but  on  the  whole  strongly  support  it  We 
find  no  failure  of  proof  tending  to  estab- 
lish each  of  the  material  facts  in  issue.  The 
answers  to  the  interrogatories  show  that  Mr. 
Baldwin,  the  appellant's  general  superintend- 
ent of  transportation,  purchased  the  boat  by 
authority  of  tlie  directors  of  appellant ;  that 
he  rebuilt  it  at  the  cost  of  appellant,  and 
not  only  knew  of,  but  authorized  its  opera- 
tion by  appellant's  employes.  Notice  to  the 
agent  of  a  corporation  relating  to  any  mat- 
ter of  which  he  has  the  control  and  man- 
agement, is  notice  to  the  corporation.  I.  I. 
&  I.  Ry.  Co.  V.  Snyder,  Adm'r,  140  Ind.  647- 
660,  39  N.  E.  912;  P.  F.  W.  &  0.  Ry.  Co.  v. 
Ruby,  88  Ind.  294,  10  Am.  Rep.  111.  The 
motion  for  Judgment  on  the  interrogatories 
was  properly  overruled.  L.  B.  &  W.  Ry.  Co. 
V.  Flke,  35  Ind.  App.  554,  74  N.  E.  636 ;  Mc- 
Coy V.  Kokomo  R.  &  L.  Co.,  158  Ind.  662,  64 
N.  B.  92;  Ft  Wayne  Trac.  Co.  v.  Harden- 
dorf ,  164  Ind.  403,  72  N.  E.  693 ;  Oleason  v. 
McGlnnls,  30  Ind.  App.  4,  65  N.  B.  191; 
Helntz  V.  Mueller,  27  Ind.  App.  42,  59  N.  E. 
414;  WUliams  v.  Chapman,  160  Ind.  130,  66 


N.  B.  460;  C.  H.  &  I.  Ry.  Co.  r.  Madden, 
134  Ind.  462,  84  N.  B.  227;  La  Follette  v. 
Higglns,  129  Ind.  412,  28  N.  E.  76& 

The  motion  for  the  new  trial  was  based 
on  numerous  alleged  errors  in  ruling  upon 
the  admission  of  evidence.  Several  objec- 
tions are  based  upon  the  testimony  of  one 
Fred  Alexander.  His  testimony  showed  that 
on  July  20th,  before  the  fatality  to  appellee's 
decedent  on  August  7,  1905,  the  witness  as 
captain  of  the  Uniform  Rank  was  chairman 
of  a  committee  having  charge  of  an  excur- 
sion from  Noblesville  to  Broad  Ripple.  His 
testimony  shows  that  at  Broad  Ripple  he 
had  a  conversation  with  one  W.  H.  Labb, 
who  Iiad  local  control  of  the  amusements  on 
the  ground,  on  the  subject  of  the  Knights 
sharing  in  the  proceeds  of  the  amusements 
for  the  day,  including  the  boat  .Sunshine. 
The  witness  was  asked:  "Q.  What  is  the 
fact  as  to  making  arrangements  with  <Mr. 
Labb  for  the  Knights  to  share  in  the  pro- 
ceeds of  the  amusements  for  that  day?"  Ap- 
pellant objected  on  the  ground  that  It  was 
immaterial  what  arrangements  were  made 
with  the  Knights  to  share  in  the  proceeds, 
which  objection  was  overruled  and  the  wit- 
ness answered:  "A.  Our  committee  made  ar- 
rangements with  Mr.  Labb  for  our  organiza- 
tion to  receive  a  certain  per  cent  of  all  mon- 
eys taken  in  on  the  different  amusements 
and  concessions  of  the  Park.  Q.  When  you 
arrived  at  Broad  Ripple  on  the  excursion  on 
that  day,  I  will  ask  you  what  you  learned 
as  to  the  steamer  Sunshine  having  been  in- 
cluded In  that  arrangement,  or  otherwise? 
(Objection  on  the  ground  that  it  was  hear- 
say; that  it  was  not  shown  that  any  one 
connected  with  the  excursion  liad  any  rela- 
tion to  appellant  or  any  authority  to  act  for 
it  The  objection  was  overruled.)  A.  When  ' 
our  excursion  of  700  people  arrived  on  the 
grounds  I  went  directly  to  Mr.  Labb  to  make 
a  contract  with  him  to  place  members  of  our 
company  in  front  of  each  of  the  concessions 
to  assist  in  all  the  business  of  the  conces- 
sions. Q.  What  arrangements  did  you  make 
with  Mr.  Labb  with  reference  to  the  boat 
Sunshine?  (Objection  that  it  calls  for  hear- 
say evidence.  Overruled.)  A.  Mr.  Labb 
agreed  to  make  arrangements  with  the  rep- 
resentative of  the  Union  Traction  Company 
by  which  we  were  to  receive  a  percentage  of 
the  fares  i>aid  on  the  boat  We  were  in- 
formed that  they  would  not  give  us  that  per 
cent"  After  further  questions  showing  that 
Mr.  Labb  called  Mr.  Baldwin  up  by  tele- 
phone at  the  office  of  the  appellant  in  Ander- 
son, Ind.,  the  witness  was  asked:  "Q..  What 
did  Mr.  Labb  say  to  Mr.  Baldwin?  (Appel- 
lant objected  on  the  ground  that  there 
was  no  evidence  that  he  was  talking  to 
Mr.  Baldwin  or  that  either  Mr.  Baldwin 
or  Mr.  Labb  represented  appellant  In  the 
management  of  the  boat,  or  that  the  com- 
pany had  authorized  any  one  to  engage  In 
the  excursion  business  using  the  boat  Sun- 
shine at  the  time  mentioned  in  the  complaint. 
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or  at  the  time  mentioned  by  the  witness. 
The  court  OTerruIed  the  objection,  and  the 
witness  answered.)  A.  Mr.  Labb  told  Mr. 
Baldwin  that  we  had  700  people  down  there, 
and  we  were  going  to  boycott  the  boat  and 
not  allow  onr  people  to  ride  on  the  boat  nn- 
less  we  got  onr  percentage  out  of  it.  Then 
Mr.  Labb  called  me  to  the  phone  and  I  talk- 
ed to  Mr.  Baldwin.  Q.  What  did  you  say 
to  him?  (Objection  the  same  as  last  above 
stated.  Overruled.)  A.  I  told  Mr.  Baldwin 
there  was  a  misunderstanding  as  regarding 
onr  commission  on  the  boat;  that  we  were 
going  to  boycott  the  steamer  Sunshine  unless 
arrangements  were  made  by  which  we  would 
get  our  percentage;  that  we  would  not  al- 
low onr  people  to  ride  on  the  boat  Then 
Mr.  Baldwin  called  to  the  phone  this  other 
gentleman  who  was  with  me,  whose  name 
I  did  not  know,  and  talked  to  him.  Q.  What 
did  Mr.  Baldwin  say  in  answer  to  him.  If 
anything?  A.  Well,  he  called  blm  to  the 
phone  and  after  a  conversation,  which,  of 
coarse,  I  could  only  hear  one  side,  this  gen- 
tleman turned  around  and  said  to  me,  'We 
have  to  give  the  Union  Traction  Company 
40  per  cent  of  the  gross  receipts  of  the  boat, 
and  I  am  Instructed  by  Mr.  Baldwin  that 
20  per  cent  will  go  to  you.'" 

Mr.  Fred  W.  Pearson  testified  on  direct  ex- 
amination over  appellant's  objection,  about 
bis  efforts  to  communicate  with  appellant 
over  the  telephone  several  hours  after  the 
accident,  and  his  conversation  by  phone  with 
J.  S.  Starkey  as  follows:  "Q.  Did  It  give  the 
name  of  the  office  that  the  number  was  lo- 
cated? A.  Yes,  said  Indiana  Union  Traction 
ofiBce.  Q.  Bow  many  efforts  did  you  make 
to  call  up  the  office  before  you  got  an  answer 
from  any  one  purporting  to  represent  the 
company?  A.  Three  times.  Q.  Who  did  you 
get  finally?  A.  J.  S.  Starkey.  Q.  Did  you 
have  a  conversation  with  Mr.  Starkey?  A. 
Tes,  sir;  I  did.  Q.  Tell  the  Jury  what  he 
said  to  yon  and  you  said  to  him  in  regard 
to  the  boat  (To  this  question  appellant  in- 
terposed the  objection  that  it  was  not  shown 
that  Mr.  Starkey  had  any  authority  to  speak 
for  appellant  and  that  any  conversation 
could  not  tend  to  show  that  the  Indiana  Un- 
ion Traction  Company  was  engaged  In  oper- 
ating the  boat  Sunshine  on  the  day  of  the  ac- 
cident to  appellee's  decedent  and  because  the 
testimony  was  hearsay,  and  there  was  not 
sufficient  identification  of  the  person  alleged 
to  be  talking  for  appellant  Objection  was 
overruled,  and  the  witness  answered.)  A. 
I  asked  him  If  his  company  owned  the  boat 
Snnsbine,  and  told  him  that  there  had  been 
a  body  lost,  and  I  thought  they  ought  to  fur- 
nish some  assistance,  and  he  wanted  to 
know  what  assistance  I  wanted.  I  told  him 
ropes,  cart  books,  an  az,  saw,  and  two  or 
three  men,  if  possible,  and  a  driver.  He  said 
be  would  come  out,  for  me  to  meet  him  at 
the  car,  and  I  said  to  him,  'How  will  I  know 
yon?"  and  be  sala,  'You  will  know  me  all 
right;   I  have  a  mole  either  on  or  near  my 


nose.'  I  went  to  the  cars  every  thirty  min- 
utes, but  no  one  came.  (Appellant  moved  to 
strike  out  the  answer  for  the  reasons  stated 
in  the  objection,  which  motion  was  overrul- 
ed.) Q.  Did  Mr.  Starkey  come  out  at  all?  A. 
Yes.  Q.  Did  he  assist  in  any  way?  A  Yes, 
be  helped  to  carry  the  body  to  the  boathouse. 
Q.  What  time  was  that?  A.  About  3  o'clock. 
Q.  What  did  Mr.  Starkey  say  to  you  when  be 
came  out?  A.  Told  me  who  he  was.  Q. 
What  Is  the  fact  as  to  whether  you  found 
the  mole  on  his  face  as  he  described  it?  A. 
I  think  I  did."  Further  objection  was  made 
to  the  testimony  of  one  William  Bacon  on  the 
subject  of  balling  out  water  from  the  hull  of 
the  vessel  after  the  accident,  and  to  the  tes- 
timony of  one  Sam  Jones,  on  the  subject  of 
how  the  water  got  into  the  boat 

The  appellee  offered  in  evidence  some  pho- 
tographs of  the  boat  taken  after  the  accident 
and  after  a  part  of  tie  boat  had  been  moved 
across  the  river,  also  a  newspaper  cut  show- 
ing the  condition  of  the  boat  shortly  after 
the  accident  All  of  which  were  admitted 
over  appellant's  objection. 

One  of  the  objections  urged  to  the  testi- 
mony of  Mr.  Alexander  and  others  is  that 
the  persons  communicated  with  were  not 
shoMHi  to  have  authority  to  represent  or 
speak  for  appellant  The  general  rule  is  that 
the  declarations,  admissions,  or  acts  of  an 
agent  are  evidence  against  his  principal  only 
when  they  are  made  as  to  a  business  matter 
within  the  scope  of  his  agency,  and  which  Is 
being  transacted  at  the  time.  The  rule  also 
requires  the  agency  to  be  proven  before  the 
declarations  of  the  agent  are  admissible,  but 
if  after  the  declarations  have  been  received 
in  evidence,  the  agency  is  sufficiently  proven, 
the  error  becomes  harmless.  In  such  case  It 
is  In  effect  the  order  of  proof  and  not  the 
proof  itself  that  is  subject  to  criticism.  Row- 
ell  V.  Klein,  44  Ind.  200.  15  Am.  Rep.  235. 
This  rule  is  applicable  here,  for  there  was 
evidence  showing  the  relation  of  Mr.  Bald- 
win to  the  appellant  at  the  time  and  before 
the  accident  sufficient  to  admit  proof  on  the 
theory  that  he  had  authority  to  represent  the 
company.  Indeed,  his  position  was  shown 
to  be  such  as  to  give  him  a  wide  range  of  au- 
thority for  appellant  on  all  matters  ot.  trans- 
portation and  in  relation  to  the  boat  Sun- 
shine. 

The  conversations  of  the  witness  Alexander 
with  W.  H.  Labb  were  in  their  nature  pre- 
liminary to  the  conversations  of  both  Alex- 
ander and  Labb  over  the  telephone  with  Mr. 
Baldwin,  and  were  not  objectionable,  but 
even  if  objectionable  as  hearsay,  certainly 
were  harmless.  The  objection  that  It  was 
immaterial  what  arrangements  were  made 
about  the  use  of  the  boat,  and  the  proceeds 
from  its  use,  with  other  persons  and  at  an- 
other time,  was  not  made  to  the  question  call- 
ing for  the  conversation  over  the  telephone 
with  Mr.  Baldwin,  but  to  a  previous  question 
asked  Mr.  Alexander  calling  for  the  fact  of 
making  arrangements  with  Mr.  Labb  for  the 
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Benights  to   sliare  In    the  proceeds  of  tbe 
amusements  of  the  day— July  20,  1905. 

We  bare  held  that  tbe  objection  to  tbe 
showing  of  the  agency  of  Mr.  Baldwin  Is  not 
well  taken.  Tbe  objection  to  his  identity 
cannot  be  snstained  in  view  of  the  evidence 
showing  how  and  where  be  was  called  over 
tbe  telephone,  and  bis  relations  to  appellant 
and  tbe  imrtlcular  business  Inquired  about 
The  further  objection  that  there  was  no 
showing  that  Mr.  Baldwin  or  any  one  else 
had  authority  to  engage  In  the  excursion 
business  for  appellant,  at  tbe  time  of  the  ac- 
cident or  that  tbe  time  mentioned  by  tbe  wlt^ 
ness,  la  not  tenable.  The  evidence  of  Mr. 
Baldwin's  agency  was  sufficient  to  warrant 
the  admission  of  the  conversation  with  him 
about  tbe  boat  and  tbe  proceeds  from  its  use, 
independent  of  what  may  or  may  not  have 
been  proven  abont  authority  to  run  excnr- 
vtons. 

It  will  be  observed  that  no  objection  is 
urged  to  the  conversation  to  Labb  and  Alex- 
ander over  tbe  telephone  with  Mr.  Baldwin 
on  the  ground  that  tbe  conversation  related 
to  another  time  and  a  different  transaction 
than  that  under  investigation  at  the  trial. 
But  even  if  such  objections  had  been  urged 
we  doubt  if  they  could  be  sustained,  as  the 
proof  showed  the  transaction  inquired  about 
occurred  only  17  days  before  the  fatality  now 
under  consideration,  and  that  the  same  em- 
ployes were  operating  tbe  boat  and  receiving 
tbe  proceeds  from  Its  use  for  appellant  then 
as  on  August  7tb,  when  the  boat  capsized  and 
sank.  There  are  numerous  instances  where 
similar  or  collateral  acts  and  transactions 
may  be  given  in  evidence  as  tending  to  show 
notice,  knowledge,  and  the  like.  Volume  1, 
Wlgmore  on  Evidence,  it  301,  302 ;  volume  1, 
Elliott  on  Evidence,  !§  165, 176,  185 ;  City  of 
Delphi  V.  Lowery,  Adm'r,  74  Ind.  520,  39  Am. 
Bep.  98;  P.  F.  W.  &  O.  Ry.  Co.  t.  Ruby,  88 
Ind.  294,  10  Am.  Rep.  111. 

The  tendency  of  Mr.  Alenander's  testimony 
giving  the  conversation  with  Mr.  Baldwin 
was  to  show  that  appellant  controlled  and 
operated  the  boat  If  it  was  a  fact  that  ap- 
pellant operated  and  controlled  the  boat  on 
July  20th,  and  did  not  on  August  7tb,  or  if 
it  at  no  time  operated  and  controlled  it,  or 
if  Mr.  Baldwin  and  Mr.  Starkey  were  not 
agents  of  appellant,  or  were  not  talked  to 
over  the  telephone  as  claimed  by  the  wit- 
nesses, appellant  had  ample  means  and  op- 
portunity of  enlightening  the  Jury  on  these 
subjects  by  calling  Mr.  Baldwin  and  Mr. 
Starkey  as  witnesses,  and  by  bringing  in  its 
directors  and  officers  to  disprove  such  claims. 
This  appellant  failed  to  do.  Having  power 
and  opportunity  to  produce  the  witnesses, 
presumably  favorable  to  it,  to  explain  tbe 
situation  or  disprove  the  testimony  oCTered  to 
■bow  its  control  and  (deration  of  tbe  boat, 
its  failure  to  do  so  raises  the  presumption 
that  tbe  testimony,  if  produced,  would  be  un- 
favorable to  appellant  Tula  t.  N.  Y.,  etc., 
Co.  80  Misc.  Bea  08.  78  K.  Z.  Supp.  770; 


Lee  ▼.  State,  supra;  18  Qyc.  pp.  1082,  1063, 
1064,  and  cases  cited. 

This  doctrine  does  not  change  tbe  rule  re- 
quiring proof  of  material  facts,  but  where 
there  is  some  proof  tending  to  establish  sacli 
facts,  it  is  a  reasonable  and  salutary  nde 
that  may  be  considered  in  weighing  the  tes- 
timony. It  is  peculiarly  applicable  to  cor> 
porations  that  of  necessity  transact  business 
through  agents  and  officers,  who  are  natural* 
ly  favorably  to  them,  and  may  by  a  policy 
of  evasion  or  omission,  seek  to  win  by  tbs 
weakness  and  limitations  of  their  adversa- 
ries. This  is  their  legal  right  and  complaint 
need  not  be  made  that  corporations  resort  to 
such  policies.  But  on  the  oth»  hand,  courts 
are  seeking  for  the  truth  through  the  forms, 
and  by  the  rules  of  law,  and  parties  litigant 
cannot  complain  of  the  reasonable  applica- 
tion of  any  rule  of  law  that  aids  tbe  court  In 
attaining  tbe  end  in  view. 

What  we  have  said  about  the  objections 
to  the  testimony  of  Mr.  Alexander  is  in  the 
main  applicable  to  the  testimony  of  Mr. 
Pearson.  His  conversation  over  the  tele- 
phone claimed  to  be  with  Mr.  J.  S.  Starkey 
in  the  office  of  appellant  and  shortly  after 
the  accident,  was  confirmed  by  subsequent 
I)er8onal  conversations,  and  related  to  ap- 
pellant furnishing  assistance  to  recover  de- 
cedent's body,  and  to  bis  coming  to  Broad 
Ripple  to  assist  in  that  work.  Considering 
tbe  other  testimony  on  the  subject  of  the 
control  and  management  of  the  boat,  this  ev- 
idence was  harmless,  for  it  was  only  remote- 
ly, if  at  all,  connected  with  that  subject,  and 
tbe  other  parts  of  the  conversation  could  not 
in  any  way  have  influenced  the  Jury.  The 
answers  to  the  interrogatories  show  con- 
clusively that  the  Jury  reached  its  conclusion 
on  the  subject  of  tbe  control  and  manage- 
ment of  the  boat  from  the  other  evidence  on 
the  subject  and  confirms  the  view  that  this 
evidence  did  not  harm  appellant  Further- 
more, where  there  is  material  competent  evi- 
dence to  prove  a  fact,  the  admission  of  in- 
competent and  immaterial  evidence  tending 
to  prove  such  fact  la  not  reversible  error. 
Louisville  Ry.  Co.  v.  MiUer,  141  Ind.  533-i 
661,  37  N.  E.  343 ;  Snell  v.  Maddox  et  al..  20 
Ind.  App.  172,  48  N.  E.  856 ;  Hauck  et  aL  ▼. 
M.  W.  Mfg.  Co.,  26  Ind.  App.  613,  80  N.  B. 
162;  Naugle  et  aL  y.  State  ex  reL  Burton^ 
101  Ind.  284. 

The  objections  to  the  testimony  of  the  wit- 
nesses. Bacon  and  Jones,  go  rather  to  the 
weight  than  to  tbe  competency  of  ttie  evi- 
dence. The  changed  conditions  and  the  time 
of  their  observations  were  not  sudi  aa  to 
make  their  evidence  inadmissible.  The  con- 
ditions shortly  after  tbe  accident  afforded 
some  evidence  of  the  conditions  at  tbe  time 
it  occurred.  Hopkins  t.  Boyd,  18  Ind.  App. 
63-79,  47  N.  H.  480. 

The  objections  to  the  admissibility  of  Ex- 
hibits El,  F,  and  O,  which  were  photography 
and  of  H,  which  was  a  newspaper  cut  show- 
ing tbe  boat  at  the  time  and  shortly  after 
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the  accident,  camaot  be  enstalnecL  Pboto- 
graphB  and  plctnres  are  admissible  In  evi- 
dence when  skown  to  be  reasonably  accurate 
representations  of  the  place  or  thing  in  ques- 
tion. City  of  Huntington  v.  Lusch,  33  Ind. 
App.  476-482,  70  N.  B.  402;  9  Enc.  of  Evi- 
dence, page  776.  They  may  be  shown  to  be 
correct  representations  by  witnesses  other 
than  the  persons  who  took  them.  9  Ehic.  of 
Evidence,  p.  777. 

The  appellant  complains  of  the  giving  of 
certain  Instructions  by  the  court  at  the  re- 
quest of  appellee,  and  especially  of  Nos.  4 
and  0,  which  are  as  follows:  "No.  4.  The 
law  not  only  requires  the  carrier  of  passen- 
gers to  thoroughly  examine  and  test  Its 
vehicles,  machinery,  and  all  parts  and  ap- 
pliances thereof  used  In  transporting  pas- 
sengers, but  such  carrier  is  also  required  to 
further  thoroughly  examine  said  vehicle  and 
machinery  from  time  to  time  thereafter  in 
order  to  know  whether  such  vehicles  and  ma- 
chinery are  deteriorating  by  wear  and  tear." 
"No.  9.  When  the  fact  has  been  established 
that  a  passenger  on  a  boat  while  being  car- 
ried as  a  passenger  for  hire,  has  been  thrown 
Into  the  water  and  drowned,  without  his 
fault,  by  the  sinking  of  the  boat  by  the 
breaking  down  of  parts  thereof,  the  law  will 
presume  negligence  on  the  part  of  the  per- 
son operating  the  boat  unless  the  evidence 
shows  there  was  none." 

Instruction  No.  4  is  not  objectionable  for 
the  reasons  urged.  It  correctly  states  the 
law  applicable  to  the  facts  of  this  case.  The 
court  in  numerous  instruments  told  the  Jury 
appellant  Is  not  an  insurer  of  its  passengers. 
h.  N.  A.  Sc  C.  Ry.  Co.  V.  Snyder,  117  Ind. 
435-437,  20  N.  B.  284,  3  L.  R.  A.  434,  10  Am. 
St  Rep.  CO;  C,  H.  &  D.  Ry.  Co.  v.  McMnl- 
len,  Ad'm,  117  Ind.  439,  20  N.  E.  287,  10  Am. 
St.  Rep.  67. 

Instruction  No.  9  was  the  application  to 
the  facts  of  this  particular  case  of  a  well- 
recognized  rule  of  law.  It  was  not,  as  ap- 
pellant contends,  a  statement  that  every  ac- 
cident to  the  vehicle  carrying  passengers, 
gives  rise  to  the  presumption  of  negligence 
in  favor  of  the  injured  passenger. 

In  the  case  of  Terre  Haute,  etc.,  Ry.  Co.  v. 
Sheeks,  liS5  Ind.  on  page  95,  66  N.  E.  441, 
our  Supreme  Court,  in  speaking  of  this  rule 
said:  "While  .the  burden  is  upon  the  pas- 
senger suing  to  maintain  the  afDrmatlve  of 
the  issue,  still,  under  such  circumstances, 
the  mere  happening  of  the  accident  is  at 
least  prima  facie  evidence  of  the  negligence 
upon  the  part  of  the  company  or  carrier,  and 
it  will  be  Incumbent  uxx>n  the  latter  to  pro- 
duce evidence  which  will  excuse  the  prima 
facie  failure  of  duty  qn  its  part;  or,  in  oth- 
er words.  It  has  the  burden  of  proving,  in 
order  to  rebut  the  presumption  of  negligence. 


under  the  circumstances,  that  the  accident 
could  not  have  been  avoided  by  the  exercise 
of  the  highest  practical  care  and  dlllgence."- 
This  rule  does  not  change  the  general  bur- 
den of  proof,  but  simply  provides  that  when 
a  passenger  Is  aboard  a  vehicle  over  which 
he  has  no  control,  and  is  injured  without  any 
fault  of  his  own  by  the  negligence  of  the 
carrier  in  using  defective  and  Insufficient 
means  of  transportation,  the  happening  of 
the  accident  resulting  in  an  Injury,  when 
proven,  amounts  to  prima  facie  evidence  of 
negligence  on  the  part  of  the  carrier,  and 
makes  it  incumbent  upon  It  to  produce  evi- 
dence to  overcome  the  prima  fade  case  thus 
established.  P."  C.  &  St.  L.  R.  R.  Co.  v.  Wil- 
liams, 74  Ind.  462 ;  M.  &  O.  R.  P.  Co.  v.  Mc- 
Cool,  83  Ind.  392,  43  Am.  Rep.  71;  L.  N.  & 
O.  R.  R.  Co.  V.  Thompson,  Ad'm,  107  Iijd. 
442,  8  N.  E.  18,  9  N.  B.  357,  57  Am.  Rep. 
120;  Enoefel  v.  Atkins,  40  Ind.  App.  428- 
435,  81  N.  E.  600;  P.,  C,  C.  &  St  L.  Co.  v. 
Higgs,  165  Ind.  694r-707,  76  N,  B.  299,  4  L. 
R.  A.  (N.  S.)  1081. 

Instruction  No.  1  given  at  the  request  of 
the  appellee,  simply  told  the  jury  that  where 
a  passenger  has  been  injured  by  the  negli- 
gence of  the  carrier,  such  carrier  cannot  be 
relieved  from  the  responsibility  of  Its  negli- 
gence by  showing  that  the  Injury  occurred 
whUe  the  carrier  was  doing  business  not 
authorized  by  its  charter. 

No.  2,  of  which  complaint  is  made,  stated 
to  the  Jury  the  conditions  under  which  ap- 
pellee's decedent  might  be  considered  a  pas- 
senger of  appellant  and  left  the  jury  to  de- 
termine the  facts  from  the  evidence,  and 
then  stated  that,  if  such  facts  were  proven, 
appellant  was  bound  to  use  due  care  In.  car- 
rying the  imssenger. 

These  Instructions  are  not  objectionable, 
and  when  considered  in  connection  with  the 
other  instructions  given,  state  the  law  cor- 
rectly as  applied  to  the  facts  of  this  case. 

The  appellant  also  complained  of  the  re- 
fusal of  the  court  to  give  instructions  No.  1 
and  No.  2  tendered  by  it.  It  is  sufficient  to 
say  that  in  so  far  as  these  Instructions  were 
applicable  to  the  facts  of  the  case,  instruc- 
tion No.  4  tendered  by  appellant  and  given 
by  the  court  stated  the  law  fully  upon  the 
ideotical  propositions  presented  in  No.  1  and 
No.  2  refused. 

We  have  read  all  the  instructions  given 
and  refused,  and  under  the  well-recognized 
rules  for  considering  instructions,  which  we 
deem  it  unnecessary  to  repeat  here,  find  no 
error  In  either  the  giving  or  the  refusal  of 
Instructions.    - 

There  is  no  available  error  shown  by  the 
record. 

Judgment  affirmed. 
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<«7  Ind.  kvp.  IX) 

RICHET  T.  CLBVEIiAND,  C,  a  &  ST.  L. 
RT.  CO.     (No.  T,42&) 

(Appellate  Court  of  Indiana.     Feb.  IS,  1911.) 

1.  Appbai.  and  Ebbob  (i  760*)— Bbikf— Ref- 

EBENCE  TO  RECOBD. 

There  was  a  substantial  compliance  with 
the  Appellate  Court  rule  requiring  briefs  to 
refer  to  the  record  by  pages  and  lines  and 
pointing  out  the  errors  on  which  appellant  re- 
lies, 80  as  to  raise  on  appeal  the  propriety  of 
sustaining  a  demurrer  to  the  second  paragraph 
of  the  complaint,  where,  though  the  orief  does 
not  refer  to  the  page  and  lines  of  the  transcript 
where  the  second  paragraph  of  the  complaint 
could  be  found  at  the  place  in  the  brief  where 
it  was  set  out  under  the  beading  "Statement  of 
the  Record,"  immediately  preceding  such  head- 
ing and  on  the  same  page  under  the  heading 
"£a:ror8  Relied  on  for  Reversal,"  the  brief 
stated  that  the  court  erred  in  sustaining  a  de- 
murrer to  the  second  paragraph  of  the  com- 
plaint, beginning  at  page  9,  line  1. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  3095;    Dec.  Dig.  f  760.*] 

2.  Appeal  awd  Ebbob  (|  761*)— Bbief— Afl- 
BiOKHENT  OF  Ebbob— Sttfficienot. 

Where  but  one  error  is  relied  upon  for  re- 
versal, the  Appellate  Court  will  assume  that  all 
tbe  authorities  cited  bear  upon  such  error,  so 
that  appellant's  brief  need  not  contain  a  sep- 
arate heading  of  each  error  relied  upon  under 
the  head  of  '^oinU  and  Authorities."^ 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3096;   Dec.  Dig.  |  761.*] 

8.  Mastxb  and  Sebvant  (i  259*)— Injttbibs 
TO  Sebvant— Sufficiency  of  Complaint— 
Euploteb'b  Liability  Act. 

Employer's  Liability  Act  (Laws  1893,  c. 
130)  S  1,  Bubd.  2.  provides  that  every  railroad 
or  other  corporation  shall  be  liable  for  injuries 
to  employes,  where  such  injuries  result  from 
the  negligence  of  any  person  in  the  service  of 
such  corporation  to  whose  orders  the  injured 
employe  was  bound  to  and  did  conform  to, 
when  injured.  Held,  that  the  complaint  must 
allege  facts  showing  that  plaintiff  was  employ- 
ed by  a  railroad  corporation ;  that  tbe  one  giv- 
ing the  order  was  also  an  employ^;  that  plain- 
tiff was  bound  to  comply  with  such  order ;  that 
it  was  a  special  order,  not  as  broad  as  the  gen- 
eral scope  of  the  employment,  and  either  that 
it  was  given  negligently,'  or,  if  not,  that,  while 
plaintiff  was  where  he  was  required  to  be  in 
performing  bis  duties  thereunder,  he  was  in- 
jured through  a  negligent  act  or  omission  of 
the  person  giving  the  order. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f|  840-843;    Dec.  Dig.  | 

4.  Mabteb  and  Sebvant  (J  182*)— Bmploy- 
EB's  Liability— Obdebs  of  Fobeican— Sfe- 

GIAIi    Or  DEBS 

Under  Employer's  Liability  Act  (Laws  1893, 
c  130)  S  1,  subd.  2,  making  railroad  corpora- 
tions liable  for  injuries  to  employes  resulting 
from  the  negligence  of  one  in  the  service  of 
the  corporation  to  whose  orders  the  injured  em- 
ploye was  bound  to  and  did  conform,  an  em- 
ploye cannot  recover  for  injuries  caused  by 
negligence  of  his  foreman  if  he  is  engaged  in 
the  general  duties  of  his  employment  when  in- 
jured, and  not  under  any  special  order,  and  a 
section  hand  who  was  ordered  to  quit  unload- 
ing ties,  load  the  tools  on  a  hand  car,  and  take 
the  car  to  a  point  three  miles  distant  for  the 
purpose  of  surfacing  tracks,  was  engaged  in 
performing  a  special  order  of  the  foreman  while 
riding  on  tbe  hand  car  so  as  to  entitle  him  to 
recover  against  the  railroad  company  for  inju- 


ries caused  by  the  negligence  of  the  foreman 
in  sudden^  stopping  the  car,  throwing  such 
employe  oif. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |{  371,  372;  Dec.  Dig.  | 
182.*] 

5.  Mabteb  and  Sebvant  (|  137*)— Iitjubieb 
to  Sebvant— Actions— Neoliqence. 

While  plaintiff,  a  section  hand,  was  riding 
on  the  hand  car  with  his  foreman  and  tbe  rest 
of  a  gang  to  a  certain  point  the  foreman,  who 
had  exclusive  authority  to  operate  the  brakes, 
without  warning  to  plaintiff,  suddenly  threw  his 
whole  weight  on  the  brakes  instantly  reducing 
the  speed  of  the  car  from  12  miles  an  hour  to 
3  miles  an  hour,  throwing  plaintiff  upon  the 
track  and  permitting  the  car  to  run  over  him. 
Held,  that  the  section  foreman  was  guilty  of 
negligence  in  operating  the  hand  car. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Ont  Dig- 1  274;  Dec  Dig.  {  137.*] 

6.  Constitutional  Law  (|  48*)— ConbtbuO' 
TJON  OF  Statutes. 

The  courts  should  construe  a  statute  so  as 
to  hold  it  constitutional  if  possible. 

[Ed.  Note.— For  other  cases,  see  Onstitution- 
al  Law,  Cent  Dig.  |  46;   Dec.  Dig.  {  48.*] 

7.  CouBTS  (i  97*)— Rules  of  DECiaioir— De- 
cisions OF  Fedebal  Coubts. 

A  decision  of  the  United  States  Supreme 
Court  is  binding  upon  the  state  courts  upon  the 
question  of  whether  it  is  necessary,  to  prevent 
a  section  of  the  employer's  liability  law  (Laws 
1893,  c.  180)  from  violating  Const.  U.  S. 
Amend.  14,  to  construe  it  so  as  to  exclude  from 
its  benefit  all  railroad  employes  except  those 
whose  occupations  expose  them  to  danger  inci- 
dent to  the  operation  of  trains. 

[Ed.  Note.— For  other  cases,  see  Courts,'  Cent 
Dig.  i  831;   Dec.  Dig.  i  97.*] 

8.  CouBTs  (f  220*)— JuBUDionoir  — Appsl- 
latb  Coubts. 

The  Appellate  Court  does  not  liave  Juris- 
diction to  pass  upon  constitutional  quesuona; 
only  the  Supreme  Court  having  that  power. 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent 
Dig.  18  588,  587 ;    Dec.  Dig.  f  220.*] 

9.  Coubts  (|  220*)  —  Jubisdiction  —  Appel- 
late CouBTS — Constitutional  Questions 
—Settled  Questions. 

Where  a  constitutional  question  has  been 
repeatedly  decided  by  the  Supreme  (3ourt,  so 
that  it  may  be  regarded  as  settled,  it  is  not 
considered  as  presented  for  decision  so  as  to  de- 
prive the  Appellate  Court  of  jurisdiction  of  an 
appeal,  though  the  question  be  thereafter  raised. 
[E2d.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  586,  687;   Dec.  Dig.  \  220.*] 

10.  C!ouBTs  (f  91*)  — Pbeobdents— As  GON- 

TBOLLINO. 

The  Appellate  Court  cannot  overmle  or 
disregard  a  decision  of  the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Courts,  Ont 
Dig.  It  325,  326;   Dec.  Dig.  {  91.  •] 

Ai^eal  from  Circuit  Court,  Bartholomew 
County;  M.  Hacker,  Judge. 

Action  by  Walter  C.  Richey  against  tlie 
Cleveland,  Cindimatl,  Chicago  &  St  Louis 
Railway  Company.  From  a  judgment  for  de- 
fendant on  demurrer  to  the  complaint,  plain- 
tiff appeals.  (Tase  transferred  to  Supreme 
(3onrt 

Hord  &  Adam%  for  appellant.     Carter  ft 

Morrison,  for  appellee. 
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LAIRY,  J.  The  appellant  filed  a  complaint 
in  the  court  below  In  two  paragraphs.  He 
afterwards  dismissed  the  first  paragraph, 
and  a  demurrer  for  want  of  facts  sufficient 
to  constitute  a  cause  of  action  was  sustained 
to  the  second  paragraph.  The  appellant  re- 
fused to  amend  or  plead  further,  and  Judg- 
ment was  rendered  against  him.  From  this 
judgment,  he  appeals  to  this  court,  and  as- 
signs as  error  the  ruling  of  the  trial  court  In 
sustaining  the  demurrer  to  the  second  para- 
graph of  his  complaint 

This  paragraph  of  complaint  is  as  follows: 
"The  ■plaintilf,  Walter  C.  Rlchey,  for  second 
and  further  paragraph  of  amended  com- 
plaint, and  by  way  of  further  amended  cause 
of  action  against  the  Cleveland,  Cincinnati, 
Chicago  &  St  Louis  Railway  Company,  a  cor- 
poration, says:  That  the  defendant  is  now, 
and  has  been  continuously  for  more  tlian  10 
years  last  past  a  corporation  owning  and  oi>- 
erating  a  line  of  steam  railroad  and  engaged 
In  the  business  of  a  common  carrier  of  pas- 
sengers and  freight,  and  which  line  of  rail- 
road passes  through  the  county  of  Shelby 
and  state  of  Indiana.  On  the  27th  day  of 
March,  A.  D.  1905,  the  plaintiff  was  an  em- 
ploy6  in  the  service  of  the  defendant  doing 
common  labor  as  a  section  hand  in  r^mirlng 
and  maintaining  the  railroad  tracks  of  the 
defendant  and  doing  other  varied  service  on 
said  section,  which  was  and  is  about  three 
miles  long,  extending  from  the  town  of  Wal- 
dron  in  said  county,  in  a  northwesterly  direc- 
tion, to  what  is  known  as  'Wheeler  creek,' 
over  which  the  defendant  maintained  a  bridge 
called  'Wheeler  Bridge,'  which  was  known 
as  the  west  eAd  of  said  section,  which  is  lo- 
cated west  of  the  village  of  Prescott  upon  the 
defendant's  line  of  railroadi  which  section, 
with  the  hand  crir,  tools,  implements,  and 
the  employes,  were  under  the  control,  super- 
vision, and  subject  to  the  orders  of  an  em- 
ploye  of  said  defendant  known  as  a  'section 
foreman,'  and  at  said  time  this  plaintiff  and 
other  section  hands  laboring  for  the  defend- 
ant were  under  the  control  and  subject  to 
the  orders  of  said  section  foreman  who  were 
engaged  in  the  same  common  service  and  in 
the  same  department  of  service  of  said  de- 
fendant under  the  orders  of  said  section  fore- 
man, who  at  said  time  was  a  coemploy6 
and  fellow  servant  with  this  plaintiff  and  the 
other  employes  on  said  section.  That  said 
lection  foreman  during  all  of  said  time  in 
performing  the  service  of  said  corporation 
was  then  and  there  acting  and  duly  author- 
ized so  to  do  in  the  place  of,  and  perform- 
ing the  duties  of,  said  corporation  in  that 
behalf  as  its  duly  authorized  agent  That 
upon  said  day,  and  for  a  long  time  previous 
thereto,  this  plaintiff  was  under  the  absolute 
control  and  subject  to  the  orders  and  direc- 
tion of  said  section  foreman  in  performing 
his  work  and  labor  upon  said  section.  Upon 
the  day  aforesaid,  and  a  long  time  previous 
thereto,  the  defendant  owned  a  machine  com- 


monly called  and  known  as  a  hand  car,  which 
was  then,  and  for  a  long  time  before  said 
time  had  been,  In  the  possession  and  under 
the  exclusive  control  of  said  section  foreman, 
and  which  was  used  by  the  defendant  under 
the  supervision  and  control  of  said  section 
foreman  for  said  defendant  tor  the  purpose 
of  transporting  said  section  foreman  and  said 
section  hands  under  his  control  and  subject  to 
his  order  along  the  line  of  said  section  for 
the  purpose  of  performing  the  duties  of  said 
corporation,  and  also  for  the  purpose  of  car- 
rying and  transporting  tools,  implements, 
lifting  jacks,  cross-ties,  railroad  iron,  spikes, 
dirt  Iron  rails,  gravel,  and  other  material  in 
repairing  and  maintaining  the  roadbed  of 
said  corporation  and  for  performing  other  du- 
ties pertaining  thereto.  Said  hand  car  was  a 
large  and  heavy  machine  with  iron  wheels 
that  was  propelled  by  an  appliance  attached 
thereto  that  was  operated  by  hand,  and  pro- 
pelled by  employes  of  said  company  with 
handle  bars.  That  said  machine  and  car  was 
also  equipped  with  a  brake  for  checking  and 
stopping  the  speed  of  said  car.  That  upon 
said  day  the  plaintiff,  with  other  sectionmen, 
who  were  employes  of  said  defendant  were 
unloading  cross-ties  and  cars  of  defendant  at 
the  town  of  Waldron,  on  said  section,  when 
said  section  foreman  gave  this  plaintiff  and 
the  other  employ<^s  working  on  said  section  a 
specific  and  special  order  to  desist  from  said 
work  and  load  upon  said  hand  car  their  shov- 
els, picks,  lifting  jack,  and  other  tools  be- 
longing to  the  defendant  and  specifically  or- 
dered and*  directed  that  this  plaintiff  and 
said  employes  working  upon  said  section 
(which  order  and  direction  he  was  author- 
ized to  give)  to  get  upon  said  hand  car  and 
proceed  with  him  thereon  to  the  west  end  of 
said  section  at  said  Wheeler  Creek  Bridge, 
to  make  repairs  upon  said  roadbed  of  said  de- 
fendant by  surfacing  the  same.  That  while 
traveling  and  proceeding  under  said  order 
and  direction  of  said  section  foreman  who 
had  charge  of  and  management  of  the  brakes, 
and  the  management  of  said  car  by  virtue  of 
the  authority  vested  in  him  by  the  defend- 
ant so  to  do,  and  while  traveling  upon  said 
hand  car  subject  to  said  orders  of  said  sec- 
tion foreman  to  perform  the  duties  required 
of  them,  the  said  hand  car,  while  running  at 
a  high  rate  of  speed,  to  wit  at  the  rate  of  12 
miles  per  hour,  over  said  defendant's  road, 
and  said  car  was  being  propelled  as  aforesaid 
by  this  plaintiff,  and  the  said  employes  under 
the  order  and  direction  of  said  section  fore- 
man who  was  then  present  upon  said  car  or- 
dering and  directing  Its  movement  and  who 
was  the  only  person  authorized  to  operate 
or  apply  the  brakes  on  said  hand  car,  and 
who  was  the  only  person  who  had  any  au- 
thority to  control  and  direct  the  movements 
and  operations  of  said  car,  which  was  then 
heavily  loaded  with  Implements,  tools,  and 
said  section  foreman,  and  other  employes  on 
said  section,  and,  while  so  cunning  said  hand 
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car  at  a  high  rate  of  speed  on  a  downgrade, 
the  said  section  foreman  carelessly  and  neg- 
ligently and  with  great  force,  without  any 
notice  to  this  plaintiff,  suddenly  applied  the 
brakes  to  said  car  when  there  was  no  neces- 
sity therefor  at  a  point  more  than  one  mile 
from  their  destination,  unexpected  to  this 
plaintiff  and  the  other  employes  of  said  car, 
whereby  said  car  was  quickly,  suddenly,  and 
vlolenUy  checked  and  reduced  from  a  speed 
of  12  ndles  per  hour  to  a  speed  of  3  miles 
per  hour  almost  Instantly  by  the  said  section 
foreman  negllgentiy  and  carelessly  Jumping 
upon  and  throwing  his  entire  weight  upon 
said  brakes,  he,  the  said  section  foreman, 
then  and  there  being  a  large  and  heavy  man, 
by  reason  of  which  negligent  conduct  this 
plaintiff  was  throwh  forward  off  of  said  car 
to  the  ground  upon  said  railway  bed,  and  his 
body  coming  In  violent  contact  with  the 
ground,  his  head  striking  one  of  the  iron 
rails  on  said  track,  and  the  car  passing  over 
bis  left  leg,  foot,  and  ankle,  and  crushing  the 
bones  of  the  leg,  foot,  and  ankle,  and  lacer- 
ated and  tore  tiie  tendons,  ligaments,  mus- 
dee,  and  blood  vessels  of  £ald  leg,  foot,  and 
ankle,  and,  by  reason  of  said  Injuries  and 
negligence  of  said  section  foreman  and  this 
defendant,  he  was  cut,  bruised,  wounded,  and 
Injured  aboat  the  head,  back,  arms,  and  oth- 
er parts  of  his  body,  so  that  he  Is  permanent- 
ly injured,  and  wUl  be  a  cripple  for  life.  At 
the  time  aforesaid  when  he  was  so  Injured, 
he  was  obeying  and  comformlng  to  the  spe- 
cial and  direct  orders  and  directions  of  said 
section  foreman,  who  then  and  there  had 
competent  authority  in  said  behalf  from 
said  defendant  to  order  and  direct  Mm,  and 
said  section  foreman,  at  the  aald  time,  was 
his  superior  In  authority  upon  said  section, 
and  said  section  foreman,  this  plaintiff,  and 
the  other  employes  upon  said  section  at 
said  time  were  engaged  in  the  same  common 
service  in  the  said  department  of  the  de- 
fendant as  fellow  servants,  performing  the 
dnties  and  labors  of  said  corporation.  This 
plaintiff  further  avers:  That  at  the  time  he 
received  said  Injuries,  and  at  the  time  of  the 
negligent  acts  of  said  section  foreman  and 
defendant,  he,  the  plaintiff,  was  an  employ^ 
in  the  service  of  said  defendant,  and,  at  the 
time  of  receiving  said  injury  and  during  the 
negligent  conduct  of  said  section  foreman  and 
at  all  of  said  times,  the  plaintiff  exercised 
due  care  and  diligence  to  prevent  said  In- 
Jury,  and  during  all  of  said  time  he  was  free 
from  fault  or  negligence  contributing  In  any 
degree  to  his  Injury.  That  previous  to  said 
time  he  was  physically  strong  and  able  to 
perform  any  kind  of  labor,  and  to  earn  $36 
per  month,  but  since  said  time  he  has  not 
been  able  to  perform  common  labor,  and  will 
not  be  able  again  to  do  so.  That  he  has  suf- 
fered great  pain  and  anguish,  and  will  con- 
tinue to  suffer  greatly  from  said  injuries  as 
long  as  he  shall  live.  That  he  has  Incurred 
a  liability  for,  and  has  paid  for,  medicine^ 


nursing,  physldnns'  services,  care  and  atten- 
tion to  be  healed,  the  sum  of  $100.  Where- 
fore he  says  that  he  Is  damaged  In  the  sum 
of  $10,000,  for  which  he  demands  Judgment 
and  for  all  other  proper  relief." 

The  point  is  made  by  appellee  that  the 
brief  of  appellant  raises  no  question  for  de- 
cision by  reason  of  the  fact  that  It  does  not 
comply  with  rule  22  of  this  court  In  two  par- 
ticulars. It  Is  true  that  appellant  does  not 
refer  to  the  page  and  lines  of  the  transcript 
where  the  second  paragraph  of  complaint 
may  be  found  at  the  place  in  his  brief  where 
the  complaint  Is  set  out  under  the  heading 
entitled,  "Statement  of  the  Record" ;  but  ipi- 
mediately  preceding  this  heading,  and  on 
the  same  page  of  the  brief,  under  the  head 
of  "Errors  Relied  on  for  Reversal,"  It  la 
stated  that  the  court  erred  in  sustaining  the 
demurrer  to  the  second  paragraph  of  com- 
plaint, beginning  at  page  0  at  line  1.  The 
other  objection  to  the  brief  is  that  It  does 
not,  under  the  head  of  "Points  and  Authori- 
ties," contain  a  separate  heading  of  each  er- 
ror relied  upon.  As  there  is  but  one  error 
relied  on  for  reversal  In  this  case,  the  court 
win  understand  that  all  authorities  cited  re- 
fer to  this  error.  There  is  a  substantial  com- 
pliance with  the  rule  in  the  preparation  of 
the  brief. 

This  complaint  Is  drawn  under  the  employ- 
er's liability  act  (Laws  1893,  c.  130).  There 
are  some  unnecessary  averments  in  the  com- 
plaint, which  render  Its  theory  somewhat 
doubtful;  but,  from  an  examination  of  the 
whole  complaint,  our  Judgment  is  that  it  pro- 
ceeds upon  the  theory  that  there  is  a  liability 
under  snbdlvlBlon  2  of  this  act  This  sub- 
division, read  in  connection  with  the  former 
part  of  the  section,  is  as  follows:  "That  ev- 
ery railroad  or  other  corporation,  except  mu- 
nicipal, operating  in  this  state,  shall  be  liable 
for  damages  for  personal  injuries  suffered  by 
employes  while  in  Its  service,  the  employe  so 
injured  being  In  the  exercise  of  due  care  and 
diligence  in  the  following  cases:  •  ♦  * 
Second.  Where  such  injuries  resulted  from 
the  negligence  of  any  person  In  the  service 
of  such  corporation  to  whose  order  or  direc- 
tion the  injured  employe,  at  the  time  of  the 
Injury,  was  bound  to  conform,  and  did  con- 
form." 

In  order  to  state  a  cause  of  action  under 
this  subdivision  of  the  statute,  it  is  neces- 
sary that  the  complaint  should  state  facts 
which  show:  First,  that  the  plaintiff  was 
employed  by  a  corporation  engaged  in  the 
operation  of  railroads ;  second,  that  the  per- 
son giving  the  order  or  direction  was  em- 
ployed by  such  railroad  company,  and  that 
the  person  Injured  was  bound  to  comply  wltl} 
such  order,  and  did  so  comply;  third,  that 
the  order  was  a  special  order,  not  as  broad 
as  the  general  scope  of  the  employment; 
fourth,  either  (a)  that  the  order  given  was  a 
negligent  order,  or  (b),  In  the  event  said  or- 
der was  not  negligently  given,  that,  whUe 
l>lalntiff  was  performing  his  duty  In  carrying 
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out  saia  order,  and  while  he  was  In  a  place 
where  he  was  required  to  be  In  the  perform- 
ance of  his  duty,  under  said  order,  he  was 
Injured  through  some  negligent  act  or  omis- 
sion of  the  party  Kivlng  the  order  or  direc- 
tion. 

Ihe  first  position  taken  by  appellee  Is  that 
the  foreman  was  not  negligent  In  giving  the 
order  set  out  In  the  complaint.  It  is  not 
necessary  that  the  oriac  should  ba^e  been  a 
negligent  one,  provided  it  appears  that  the 
person  injured  was  obeying  the  order,  and, 
while  so.  engaged  tn  the  performance  of  his 
duty  thereunder,  he  was  injured  by  the  neg- 
ligent act  or  omission  of  the  person  giving  It. 
Indianapolis  Oas  Go.  v.  Sbumack,  2S  Ind. 
App.  8T.  64  N.  B.  414;  Mnncle  Pulp  Co.  v. 
Davis,  162  Ind.  661.  70  N.  E.  875. 

The  order  given  by  the  section  foreman,  as 
all^^ed  In  the  complaint,  was  that  the  plain- 
tiff should  stop  unloading  ties  at  Waldron, 
load  the  tools  on  a  hand  car,  and  proceed 
with  his  foreman  and  the  other  sectionmen, 
upon  said  hand  car,  to  Wheeler  creek,  a 
{Mint  about  three  miles. dlqtant,  for  the  pur- 
pose of  surfacing  the  tra^  It  is  claimed 
by  appellee  that  this  was  not  a  special  order 
or  direction  within  the  meaning  of  the  stat- 
ute, and  that  therefore  the  company  would 
not  be  liable  for  the  negligence  of  the  section 
foreman,  resulting  In  Injury  to  the  plaintiff, 
while  he  was  so  engaged  in  the  performance 
of  the  duties  imposed  by  said  order. 

The  statute  does  not  make  the  company 
liable  for  all  acts  of  negligence  by  a  foreman 
whose  duty  it  is  to  give  orders,  so,  if  a  per- 
son working  under  such  foreman  U  injured 
through  the  negligent  acta  or  omissions  of 
said  foreman,  he  cannot  recover,  unless  It  ap- 
pears that,  at  the  time  he  was  bo  Injured,  he 
was  engaged  in  some  special  work,  which  he 
had  been  ordered  or  directed  to  perform  by  a 
foreman.  If  be  is  engaged  In  the  general 
duties  of  his  employiqent,  and  not  acting  un- 
der any  special  orders  from  a  foreman,  he 
cannot  recover  for  Injuries  caused  by  the 
negligence  of  the  foreman.  Indianapolis  St 
Railway  Co.  v.  Kane,  169  Ind.  25,  80  N.  E. 
841,  81  N.  B.  721;  Grand  Rapids,  etc.,  Ry. 
Co.  V.  Pettlt,  27  Ind.  App.  120,  60  N.  B.  1000; 
Snowden  v.  Baynes,  24  Q.  B.  D.  568. 

The  question  then  arises:  Was  the  order 
given  to  the  plaintiff  to  quit  unloading  ties 
at  Waldron,  to  load  the  tools  on  the  hand 
car,  and  to  get  upon  said  car,  with  the  fore- 
man and  the  other  sectionmen,  and  proceed 
to  a  point  about  three  miles  distant,  for  the 
purpose  of  surfacing  the  track,  such  a  spe- 
cial order  as  gave  to  the  plaintiff  a  right  of 
recovery  against  his  employer  for  injuries 
caused  through,  the  negligence  of  the  section 
foreman,  while  he  was  so  on  said  car  and 
upon  his  way  to  Wheeler  creek? 

A  proposition  very  similar  to  this  was  pre- 
sented and  decided  by  the  Supreme  Court  of 
this  state,  in  the  case  of  Thacker  v.  Chicago, 
•tc..  By.  Co.,  168  Ind.  82,  64  N.  E.  605,  59 
U  R.  A.  792.    In  that  case  it  was  alleged 
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that  McGill,  section  foreman,  ordered  said 
extra  gang  of  men.  Including  appellant,  to  go 
on  hand  cars  over  appellee's  tracks  to  meet 
a  gravel  trata  for  the  purpose  of  unloading 
gravel  from  the  cars  of  said  train ;  that  ap- 
pellant, In  obedience  to  the  orders  of  said 
McGill,  in  company  with  eight  others  of  said 
extra  gang,  got  on  one  hand  car,  and  McGill 
and  the  others  of  said  extra  gang  got  on 
another  hand  car,  and  started  to  meet  said 
gravel  train;  that  appellant  was  bound  to 
conform,  and  did  conform,  to  s^ld  order  of 
McGill,  section  foreman.  In  going  on  said 
hand  car,  to  meet  said  gravel  train.  It  was 
further  alleged  in  the  complaint,  in  that  case, 
that  whUe  the  plaintiff  was  so  riding  on  said 
hand  car,  In  obedience  to  said  order,  that  the 
section  foreman  negligently  gave  a  signal  to 
the  person  in  charge  of  the  brake,  directing 
him  to  stop  the  band  car  suddenly  without 
any  warning  to  plalatifF,  and  that,  by  reason 
of  said  hand  car  being  so  suddenly  stopped, 
plaintiff  was  thrown  from  the  car  and  injur- 
ed. This  complaint  was  held  sufficient  to 
state  a  cause  of  action,  under  subdivision  2 
above  quoted.  This  conclusion  could  not  have 
been  reached  by  the  court  In  any  other  way 
than  by  holding  the  order  given  by  McGill, 
the  section  foreman,  to  the  plaintiff,  to  get 
on  the  car  and  go  over  the  track  of  appellee 
to  meet  a  gravel  train,  was  a  special  order, 
and  that,  while  the  plaintiff  was  so  engaged, 
the  company  was  liable  for  any  Injuries  in- 
flicted upon  him  through  the  negligent  act  or 
omission  of  the  section  foreman.  This  case 
seems  to  us  to  be  decisive  upon  this  question, 
and  we  therefore  hold  that  the  plaintiff  at 
the  time  he. was  proceeding  on  said  hand  car, 
as  alleged  in  the  complaint,  from  Waldron 
to  Wheeler  creek,  was  in  the  execution  of  a 
sx>ecial  order  given  him  by  the  section  fore- 
man, to  whose  orders  he  was  bound  to  con- 
form, and  was  conforming  at  the  time  he  re- 
ceived his  injury. 

The  other  averments  of  the  complaint  are 
sufficient  to  show  negligence  of  the  section 
foreman  in  the  operation  of  said  hand  car, 
which  resulted  in  the  injury  to  the  plaintiff 
complained  of. 

It  is  averred  in  the  complaint  that  the  sec- 
tion foreman  was  in  charge  of  the  brakes  of 
said  hand  car,  and  that  he  was  the  only  per- 
son who  bad  authority  In  the  management 
and  control  and  operation  of  the  car,  and 
the  only  one  who  had  authority  to  stop  said 
car  or  set  said  brakes ;  that,  while  th^  were 
a  considerable  distance  from  the  place  of 
their  destination,  said  section  foreman,  with- 
out any  warning  to  the  plaintiff,  suddenly 
threw  his  whole  weight  on  the  brake,  and 
thereby  reduced  the  speed  of  the  car  almost 
instantly  from  12  miles  per  hour  to  S  miles 
per  hour;  and  that  by  reason  of  the  speed 
being  80  reduced,  without  any  warning  to  the 
plaintiff,  said  plaintiff  was  thrown  from,  the 
car  to  the  track,  and  the  car  passed  over 
him,  inflicting  the  Injuries  complained  of.  . 

The  complaint  does  not  state  a  cause  of  ^ 
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action  at  common  law.  We  are  called  npon 
to  decide  whether  or  not  It  states  a  cause 
of  action  under  subdivision  Ko.  2  of  the  em- 
ployer's liability  act.  From  what  we  hare 
said,  it  will  I>e  seen  that  we  are  of  the  opin- 
ion that  it  does  state  a  cause  of  action  un- 
der subdivision  No.  2  of  the  statute  under 
consideration  In  case  that  statute  can  be  held 
to  apply  to  that  branch  of  railway  service 
in  which  appellant  was  employed  at  the 
time  he  received  the  injury  of  which  he  com- 
plains. It  plainly  appears  from  the  aver- 
ments of  the  complaint  that  appellant  was 
employed  as  a  section  hand ;  that  he  was  not 
engaged  in  the  train  service  of  his  employer ; 
but  that  his  injury  did  not  result  from  a 
danger  Incident  to  the  operation  of  trains 
on  the  railroad  operated  by  appellee,  unless 
we  bold  that  a  hand  car  is  a  train  within 
the  meaning  of  the  decisions  of  the  Supreme 
Court,  to  which  we  will  later  refer.  This  we 
cannot  do,  as  the  dangers  incident  to  the  op- 
eration of  a  band  car  are  in  no  way  similar 
to  the  dangers  incident  to  the  operation  of 
trains  of  freight  or  passenger  cars  drawn  by 
locomotive  engines.  As  we  view  the  com- 
plaint, it  is  good,  provided  the  statute  under 
consideration  is  held  to  apply  to  an  employ^ 
of  a  railroad  company  engaged  as  a  section 
hand,  who  is  Injured  in  the  operation  of  a 
hand  car,  without  coming  in  contact  with 
any  train ;  but,  If  the  statute  does  not  apply 
In  such  a  case,  tlio  complaint  is  clearly  In- 
sufficient, and  the  trial  court  committed  no 
error  in  sustaining  the  demurrer.  In  pass- 
ing upon  the  sufficiency  of  tills  complaint, 
it  is  therefore  necessary  for  .this  court  to 
place  a  construction  on  this  statute.  The 
statute  by  Us  terms  provides:  "That  every 
railroad  or  other  corporation  except  munic- 
ipal, operating  in  this  state,  shall  be  liable 
for  damages  for  personal  injury  suffered  by 
any  employes  wliile  in  its  service  •  •  • 
in  the  following  cases."  The  words  used  in 
the  statute  would  seem  to  make  it  applicable 
to  every  employe  while  in  the  service  of  tlie 
corporation,  regardless  of  the  brandi  of 
service  in  which  he  is  employed  or  the  char- 
acter of  Ills  employment  The  Supreme 
Court  of  this  state  has  recently  held,  how- 
ever, that  to  give  the  statute  a  construction 
as  broad  as  its  words  Indicate  would  render 
the  act  violative  of  the  fourteenth  amend- 
ment to  the  federal  Constitution,  in  that  it 
would  deny  to  railroad  corporations  the  equal 
protection  of  the  law,  in  Its  capacity  of  an 
employer  of  labof.  It  being  the  duty  of  the 
court  to  BO  construe  the  statute  as  to  hold  it 
constitutional,  if  possible,  it  was  beld  that 
tbe  statute  should  be  construed  as  designed 
exclusively  for  the  benefit  of  those  employes 
who  are.  In  the  course  of  their  employment, 
exposed  to  the  particular  dangers  incident  to 
tile  use  and  operation  of  railroad  trains  end 
engines,  and  whose  Injuries  are  caused 
tbereby.    Indianapolis  Traction  Co.  t.  Kin- 


ney, 171  Ind.  612,  85  N.  E.  964,  23  L.  B.  A. 
(N.  8.)  711. 

In  the  earlier  case  of  Indianapolis  Street 
Railway  Company  v.  Kane,  supra,  a  judg- 
ment against  tbe  appellant  was  sustained. 
The  Judgment  was  founded  upon  a  complaint 
based  upon  the  second  subdivision  of  the 
statute  under  consideration,  and  it  appear- 
ed from  the  averments  of  the  complaint  that 
appellee  at  the  time  he  was  injured  was  en- 
gaged in  repairing  a  bridge,  and  that  bis  In- 
jury resulted  from  the  negligence  of  tbe 
road  foreman,  and  was  not  caused,  by  any 
hazard  Incident  to  the  use  and  operation  of  a 
train.  The  complaint  In  that  case  was  held 
sufficient,  and  the  case  was  not  overruled  or 
even  referred  to  in  tbe  later  case  of  Indian- 
apolis Co.  V.  Kinney,  heretofore  cited  in 
this  opinion. 

The  same  question  was  again  before  the 
Supreme  Court,  in  the  case  of  Cleveland,  etc., 
Ry.  Co.  V.  Foland,  91  N.  E.  594.  In  that  case 
the  court  followed  tbe  case  of  Indianapolis 
Traction  Co.  v.  Kinney,  but  did  not  overrule 
or  refer  to  the  case  of  Indianapolis  St.  Rail- 
way V.  Kane.  In  the  opinion  of  the  court 
rendered  on  petition  for  rehearing  (92  N.  E. 
165),  It  is  stated  that,  the  question  of  non- 
liability under  the  employer's  liability  act 
was  not  raised  In  tbe  case  of  Indianapolis 
St.  By.  Co.  V.  Kane,  either  upon  the  record 
or  the  briefs.  The  opinion  of  the  court  In 
the  case  last  referred  to  does  not  show  that 
this  question  was  not  raised,  and  there  is 
nothing  in  tbe  opinion  to  Indicate  that  the 
question  was  not  passed  upon.  The  com- 
plaint was  held  sufficient,  and  tbe  decision 
is  not  put  upon  the  ground  that  tbe  ques- 
tion of  nonliability  under  tbe  employer's  lia- 
bility act  was  not  raised.  This  can  be  learn- 
ed only  from  an  examination  of  tbe  opinion 
rendered  on  rehearing  in  the  case  of  Cleve- 
land, etc.,  Ry.  Co.  V.  Foland,  supra. 

Since  tbe  decisions  of  our  own  Supreme 
Court  above  referred  to  were  announced,  tbe 
Supreme  Court  of  tbe  United  States  has 
decided  that  a  construction  of  the  statute 
under  consideration  which  allows  Its  benefits 
to  all  employes  in  the  service  of  a  railroad 
corporation  does  not  offend  against  the  equal 
protection  clause  of  the  fourteenth  amend- 
ment to  the  federal  Constitution.  In  Louis- 
ville &  Nashville  Ry.  Co.  v.  Melton,  218  U. 
S.  86,  30  Sup.  Ot  676,  at  page  680,  54  L. 
Bd.  ^1,  the  question  was  directly  presented. 
The  appellee,  a  carpenter,  was  injured  while 
employed  in  the  construction  of  a  coal  tipple 
at  Howell,  Ind.,  through  the  negligence  of 
his  foreman.  He  brought  his  action  in  tbe 
state  of  Kentucky,  and  pleaded  tbe  Indiana 
statute  now  under  consideration.  He  ob- 
tained judgment,  and  the  case  was  affirmed 
by  the  Court  of  Appeals  of  tbe  state  of  Ken- 
tucky, and  tbe  case  finally  reached  tbe  Su- 
preme Court  of  the  United  States,  where  it 
was  again  affirmed.  Tbe  court  In  Its  opin- 
ion says:    "It  is,  beyond  doubt,  foreclosed 
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that  the  Indiana  statnte  does  not  offend 
against  the  equal  protection  clause  of  the 
fourteenth  amendment,  because  It  subjects 
railroad  employes  to  a  different  rule  as  to 
the  doctrine  of  fellow  servant  from  that 
which  prerails  as  to  other  employments  In 
that  state.  TnlUs  t.  Lake  Erie  &  W.  B. 
Co.,  175  U.  S.  848,  20  Sup.  Ot  136,  44  I*  Ed. 
192;  Pittsburgh,  C,  O.  &  St  U  R.  Ck).  v. 
Ross,  212  U.  S.  660,  29  Sup.  Ot  688,  53  L. 
Ed.  562.  But,  while  conceding  this,  the 
argument  la  that  classification  of  railroad 
employes  for  the  purpose  of  the  doctrine  of 
fellow  servant  can  only,  consistently  with 
equality  and  uniformity,  embrace  such  em- 
ployes when  exjposed  to  dangers  peculiarly 
resulting  from  the  operation  of  a  railroad, 
thus  affording  ground  for  distlngulsblng 
them  for  the  purpose  of  classification  from 
coemployfis  not  subject  to  lUle  hazards  or 
employes  engaged  in  their  occupations.  The 
argument  is  thus  stated:  'Plaintiff  In  error 
does  not  question  the  right  of  the  Legislature 
of  Indiana  to  classify  railroads  in  order  to 
Impose  liability  upon  them  for  injuries  to 
their  employes  incident  to  railroad  hazards, 
but  it  does  insist  that  to  make  this  a  con- 
Btitntional  exercise  of  legislative  power,  the 
UabUity  of  railroads  must  be  made  to  de- 
pend npon  the  character  of  the  employment, 
and  not  upon  the  chara<!ter  of  the  employer.' 
Thus  stated,  the  argument  tends  to  confuse 
the  question  for  decision,  since  there  is  no 
contention  that  the  statute  as  construed 
bases  any  classification  upon  some  supposed 
distinction  in  the  person  of  the  employer. 
The  idea  evidently  intended'  to  be  expressed 
by  the  argument  is  that  although,  speaking 
li».  a  general  sense,  it  be  true  that  the  haz- 
ards arising  from  the  operation  of  railroads 
are  such  that  a  classification  of  railroad 
employes  is  Justified,  yet  In  operating  rail- 
roads, some  employes  are  subject  to  risks 
peculiar  to  such  operation,  and  others  to 
risks  which,  however  serious  they  may  be, 
are  not  In  the  proper  sense,  risks  arising 
from  the  fact  that  the  employes  are  en- 
gaged in  railroad  work,  the  legislative  au- 
thority in  classifying  may  not  confound  the 
two  by  considering  in  a  generic  sense  the 
nature  and  character  of  the  work  performed 
by  railroad  employes  collectively  considered, 
but  must  consider  and  separately  provide 
for  the  distinctions  occasioned  by  the  vary- 
ing nature  and  character  of  the  duties  which 
railroad  operatives  may  be  called  upon  to 
discbarge.  In  other  words,  reduced  to  its 
oltiniate  analysis,  the  contention  comes  to 
this:  That  by  the  operation  of  the  equal 
protection  clause  of  the  fourteenth  amend- 
ment the  states  are  prohibited  from  exerting 
their  legitimate  police  powers  upon  grounds 
of  the  generic  distinction  obtaining  between 
persons  and  things,  however  apparent  such 
distinction  may  be,  but  on  the  contrary, 
must  legislate  npon  the  basis  of  a  minute  con- 
sideration of  the  distinctions  which  may 
arise  from  accidental  circumstances  as  to  the 


persons  and  things  coming  within  the  gen- 
eral class  provided  for.  When  the  proposi- 
tion is  thus  accurately  fixed,  It  necessarily 
results  that  in  effect  It  denies  the  existence 
of  the  iwwer  to  classify,  and  hence  must  rest 
upon  the  assumption  that  the  equal  protec- 
tion clause  of  the  fourteenth  amendment 
has  a  scope  and  ^ect  upon  the  lawful  ao- 
thorlty  of  the  states,  contrary  to  the  doc- 
trine maintained  by  this  court  without  devla* 
tion.  This  follows,  since  the  necessary  con- 
sequences  of  the  argument  is  to  virtually 
challenge  the  legislative  power  to  classify, 
and  the  numerous  decisions  upholding  that 
authority.  To  this  destructive  end,  it  is  ap- 
parent the  argument  must  come,  since  It  as- 
sumes that,  however  completely  a  claeelflca- 
tlon  may  be  Justified  by  general  considera- 
tions, such  classification  may  not  be  made 
if  inequalities  be  detected  as  to  some  per- 
sons embraced  within  the  general  class  by  a 
critical  analysis  of  the  relation  of  the  per- 
sons or  things  otherwise  embraced  within 
the  general  class.  A  brief  reference  to 
some  of  the  cases  dealing  with  the  power 
of  a  state  to  classify  will  make  the  error 
of  the  contention  apparent"  And  again  (218 
n.  S.  36,  .30  Sup.  Ct,  at  page  682  [64  li. 
Ed.  921]>  the  court  says:  "While,  as  we  have 
previously  said,  it  is  true  there  are  state 
decisions  dealing  with  statutes  classifying 
railroad  employes  sustaining  the  restricted 
power  to  classify  which  is  here  Insisted  up- 
on, we  do  not  think  it  Is  necessary  to  re- 
view them  or  to  notice  those  tending  to  the 
contrary.  Tbey  are  referred  to  in  the  opin- 
ions rendered  in  the  court  below.  Nor  do 
we  think  our  duty  in  this  respect  Is  enlarged 
because,  since  the  Judgment  below  was  ren- 
dered, the  court  of  last  resort  in  Indiana 
(Indianapolis  Traction  Co.  v.  Kinney,  IW 
Ind.  612,  85  N.  B.  954,  23  L.  B.  A.  [N.  8.] 
711,  and  Cleveland,  C,  C.  &  St  L.  R.  Co. 
T.  Foland  [decided  April  20,  1010]  91  N.  B. 
594)  has,  upon  the  theory  that  it  was  nec- 
essary to  save  the  statute  in  question  from 
being  declared  repugnant  to  the  equality 
clause  of  the  state  Constitution,  and  the  foor^ 
teenth  amendment  nnequivocally  held  that 
the  statute  must  be  construed  as  restricted 
to  employes  engaged, In  train  service." 

The  decisions  of  the  Supreme  C!ourt  of  the 
United  States  upon  qnestionB  involving  the 
construction  of  the  federal  Constitution  have 
been  held  to  be  binding  upon  the  courts  of 
the  several  states.  State  v.  Oudahy  Pack* 
ing  Co.,  33  Mont  179,  82  Pac.  833,  114  Am. 
St  Rep.  804;  Ballard  et  aL  v.  Wiltshire^ 
28  Ind.  841;  Larrabee  v.  Talbott,  6  OIU 
(Md.)  426,  46  Am.  Dec.  637. 

The  decisions  of  the  federal  court  are  also 
binding  upon  a  state  court  where  the  ques- 
tion involved  is  whether  or  not  a  statnte  of 
the  state  violates  a  provision  of  the  federal 
Constitution.  It  must  necessarily  follow  that 
such  a  decision  Is  binding  upon  ttte  courts 
of  this  state  upon  the  question  of  whether 
or  not  it  is  necessary,  in  order  to  saw  the 
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statnte  tutder  consideration  from  offending 
against  tbe  fourteenth  amendment  of  the 
federal  Constitution,  to  so  construe  It  as  to 
exclude  from  Its  benefits  all  employes  of 
railroad  coiporationB  except  those  whose  oc- 
cupations expose  them  to  danger  Incident  to 
the  use  and  operation  of  trains  and  whose  In- 
juries result  ■  therefrom.  State  v.  Cudahy 
Packing  Co.,  supra;  State,  etc.,  t.  Hernando 
Ins.  Co.,  97  Tenn.  86,  88  S.  W.  721. 

We  hare  said  this  much  for  the  purpose  of 
showing  the  unsettled  state  of  the  law  upon 
this  qnesticm.  This  case  was  transferred 
to  this  court  from  the  Supreme  Court.  This 
court  has  no  jurisdiction  to  pass  upon  con- 
stitutional questions ;  that  power  being  vest- 
ed by  statute  in  the  Supreme  Court  The 
transfer  was  probably  made  in  pursuance  of 
the  doctrine  announced  by  the  Supreme  Court 
to  the  effect  that  where  a  constitutional 
question  has  bem  repeatedly  decided  by  the 
Supreme  Court,  it  Is  regarded  as  settled  and 
no  longer  open  for  decision,  and  that  in  such 
case,  even  though  the  constitutional  ques- 
tion is  raised,  it  cannot  be  regarded  as  pre- 
sented for  decision,  and  the  jurisdiction  is 
in  this  court  Pittsburgh,  etc.  By.  Co.  v. 
Rogers,  168  Ind.  483,  81  N.  B.  212;  Pitts- 
burgh, etc.,  Ry.  Co.  v.  Pedc,  172  Ind.  19,  87 
N.  E.  644. 

Where  a  case  is  so  transferred,  we  pre- 
sume that  this  court  is  expected  either  to 
ignore  the  constitutional  question  or  to  fol- 
low the  decision  of  the  Supreme  Court  upon 
that  question.  We  cannot  In  this  case  ignore 
the  question  unless  we  shut  our  eyes  to  the 
averments  of  the  complaint  which  clearly 
show  that  the  appellant  was  not  so  employ- 
ed as  to  expose  him  to  the  dangers  inci- 
dent to  the  operation  of  trains,  and  that  his 
injury  did  not  result  therefrom.  The  ques- 
tion of  the  sufficiency  of  the  complaint  is 
directly  presented  to  this  court  for  decision, 
and,  while  the  particular  defect  under  con- 
sideration Is  not  pointed  out  in  the  brief  of 
appellee,  the  defect  is  so  apparent  that  It 
cannot  toe  overloolted.  We  have  the  decisions 
of  the  Supreme  Court  above  referred  to  in 
mind,  and,  even  though  they  are  not  dted 
by  appellee  in  his  brief,  we  cannot  ignore 
them  in  passing  upon  the  sufficiency  of  the 
complaint 

We  recognlsse  the  binding  force  of  the  de- 
cision of  the  Supreme  Court  of  the  United 
States  upon  the  question  under  considera- 
tion, and  our  judgment  Is  in  accord  with 
the  reasons  advanced  by  that  court  in  its 
opinion  from  which  we  have  quoted.  Those 
reasons  apply  with  eqaal  force  when  the  stat- 
ute under  consideration  is  considered  with 
TtStxeace  to  article  1,  section  23,  of  our  state 
Constltntlon.  This  court  has  no  Jurisdic- 
tion to  decide  a  constitutional  question,  nei- 
ther has  it  any  power  to  overrule  or  dis- 
regard a  decision  of  the  Supreme  Court  of 
this  state.    We  cannot  ignore  the  constitu- 


tional question  presented  In  ^hls  case,  and 
we  cannot  conscientiously  follow  and  give 
our  assent  to  the  holdings  of  our  Supreme 
Court  upon  this  question  tn  the  decisions  to 
which  we  have  heretofore  referred.  In  view 
of  what  we  have  said,  we  cannot  regard  the 
law  as  BO  firmly  settled  in  this  state  as  to 
preclude  all  further  controversy  upon  the 
subject.  We  regard  it  as  Important  that  the 
Supreme  Court  of  this  state  should  pass  up- 
on this  question  again  at  its  earliest  oppor- 
tunity, considering  it  in  the  light  of  the 
recent  decision  of  the  federal  Supreme  Court 
herein  dted,  to  the  end  that  lawyers  and  liti- 
gants may  be  relieved  of  all  uncertainty  as 
to  the  law  upon  this  subject 

We  therefore  respectfully  request  that  the 
Supreme  Court  of  this  state  take  over  this 
case,  and  dedde  it  and  that  the  case  of 
Indianapolis 'Traction  Company  v.  Kinney, 
and  Cleveland,  eta,  Ry.  Co.  v.  Foland,  be 
overruled,  and  that  the  case  of  Indianapolis 
Street  Railway  Co.  ▼.  Kane  be  followed,  and 
the  rule  of  the  law  therein  announced  es- 
tablished. 

We  think  that  this  case  demonstrates  the 
necessity  that  the  Supreme  Court  should 
take  and  retain  jurisdiction  of  all  cases  in 
which  a  constitutional  question  is  involved 
and  presented,  whether  said  question  has 
been  previously  decided  by  that  court  or  not 
This  was  suggested  by  Montgomery,  O.  J., 
in  his  concurring  opinion  In  the  case  of  Pitts- 
burgh By.  Co.  v.  Peck,  172  Ind.  578^  88  N. 
E.  939.  We  therefore  further  request  that 
the  case  of  Pittsburgh,  etc.,  Ry.  Co.  v.  Rog- 
ers, 168  Ind.  483,  81  N.  E.  212,  and  the 
later  cases  decided  npon  the  authority  of 
that  case,  be  overruled. 

This  case  is  transferred  to  the  Supreme 
Court  under  the  provisions  of  section  1429, 
Bums'  Ann.  St  190a 

MYERS,  C.  J.,  and  HOTTEL,  FELT, 
ADAMS,  and  IBACH,  JJ.,  coucar. 


(4S  Ind.  A.  MS) 

WINONA  &  W.  BX.  CO.  T.  ROUSSEAU.* 
(No.  6,848.) 

(Appellate  Coort  of  Indiana,  Division  No.  1. 
reb.  14,  1911.) 

1.  Caxbikbs   (I  314*)  —  Ik JUBiKs   to   Stbket 
Cab    Passenoebs  —  Couplaiki  —  Scm- 

CIENCT. 

A  complaint  In  an  action  f<>r  injuries  to  a 
street  car  passenrer  while  alighting,  caused  by 
the  indden  starting  of  the  car,  miich  alleges 
tliat  a  signal  to  stop  was  given,  that  the  motor- 
man  glowed  down  and  almost  stopped  the  car, 
that  plaintiff^  believing  that  the  car  was  going 
to  stop  to  discharge  passengeis,  started  to  get 
off,  and  that  the  motorman  negligently  started 
the  car  with  a  jerk,  throwing  plaintiff  from 
the  car,  sufficiently  alleges  that  the  place  was  a 
nsnal  stopping  place. 

[Ed.   Note.— For   other    eases,    see   Oairiers, 
Cent  Dig.  §f  1273-1280;   Dec.  Dig.  f  314.*1 


*For  otb<r  caaei  see  lama  topic  and  section  NUHBBB  In  Deo.  Dig.  *  Am.  Dig.  K»T  No.  Series  ft  Rep'r  Indexa 

*Trtji9ter  denied. 
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a  CAtnti^s  (I  814*)  —  Ikjubies  to  Stbebi 
Cab    Passehobbs  —  Complaint  —  Som- 

OIENOY. 

A  complaint  in  an  action  for  injuries  to  a 
street  car  passenger  while  alighting,  which  al- 
leges that  the  motormaii,  after  Blowing  the  oar 
down  in  obedience  to  a  signal  to  stop,  negli- 
gently, without  warning,  applied  power,  and 
moved  the  car  forward  with  a  sudden  jerk, 
throwing  plaintiff  from  the  ear,  charges  as  the 
proximate  cause  of  the  injury  the  negligent  ap- 
plication of  power  to  the  car  to  move  it  with 
a  sudden  jerK,  so  that  the  reason  of  the  motor- 
man's  act  in  applying  the  power  Is  but  one 
element  of  the  negligence  charged. 

[Ed.    Note.— For   other    cases,    see    Carriers, 
Cent.  Dig.  {8  1273-1280;  Dec.  Dig.  i  314.»] 
&  Cabbubb  <|  284*)  —  Pabsenosb»— Liabii^ 

ITT. 

A  carrier  of  passengers  is  as  a  general  rule 
liable  only  for  the  negligent  acts  oi  itself  and 
■errants,  and  not  for  the  acts  of  strangers. 

[Kd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  112&-H35;   Dec.  Dig.  |  284.») 

4.  Cabbibbs  (S  318*)— Stbekt  Cab  Passen- 
aKBs—lNJtJBiES—NEai.iGEi»o)B— Evidence. 
In  an  action  for  injuries  to  a  street  car 
passenger  while  alighting,  caused  by  the  sudden 
starting  of  the  car  after  it  had  slowed  down, 
evidence  held  to  jnstify  the  inference  that  the 
motorman's  act  in  slowing  down  the  car  was 
such  as  to  charge  him  with  knowledge  that  pas- 
sengers might  on  account  thereof  place  them- 
selves in  a  position  to  be  injured  by  any  sadden 
movement  of  the  car,  and  that  he  was  required 
before  suddenly  moving  his  car  to  look  to  see 
Uie  situation  of  the  passengers,  and  that  bis 
sndden  starting  of  the  car  on  a  signal  given  by 
a  passenger,  without  looking  to  learn  of  the 
position  of  passengers,  was  actionable  negli- 
(encd. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i  1314;   Dec  Dig.  f  318.*] 

6.   CaBBZEBS  ,  (S    318*)— IKJXTBIEB    TO    PaBSEN- 

GEBS— Evidence— Sufficiency. 

To  justify  a  finding  of  actionable  negligence 
by  a  motorman  in  suddenly  starting  his  car 
with  a  jerk,  so  as  to  throw  oft  a  passenger  at- 
tempting to  alight,  it  is  only  necessary  that  the 
evidence  affirmatively  establishes  circumstances 
from  which  the  inference  fairly  arises  that  the 
accident  resulted  from  the  want  of  some  pre- 
caution which  the  motorman  might  have  taken. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  i  1314;    Dec.  Dig.  |  3ia*] 

6.  Appeal  and  Ebbob  (§  980*)  —  Review— 
Oenebal  Vebdict— Pbebumptions. 

Where  the  verdict  is  general,  every  infer- 
ence fairly  dedncible  from  the  evidence  is  pre- 
sumed in  its  favor  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i{  87S3-3761;  Dec.  Dig.  { 
830.*1 

7.  Tkial  (8  359*)  —  Gkrebal  VIbdioi— Spe- 
cial VEBDICT— CONFIJCT. 

The  answers  to  special  Interrogatories  will 
prevail  over  the  general  verdict  only  where  they 
are  in  irreconcilable  conflict  with  the  general 
verdict 

[Ed.  Note.— For  other  cases,  see  Trial  Cent 
Dig.  SS  857-860;   Dec.  Dig.  |  359.*] 

On  petition  for  r^earlng.    Overmlcd. 
For  former  ojdnton,  aeb  98  .N.  B.  34. 

HOTTEIi,  J.  Counsel  for  appellant  In 
tbelr  petition  for  rehearing  urge  with  mnch 
«Birnestnes8  that  the  court  failed  to  consider 
In  tbe  original  opinion  rendered  In  this  case 
some  questions  which  they  deem  vital  and 


contronidg.  We  therefore  supplement  that 
opinion  wlt&  a  consideration  of  those  ques- 
tions. 

Connsel  first  insist  that  neltber  of  the  sev- 
eral paragraphs  of  complaint  state  facts  suf- 
ficient The  only  objection  urged  in  the  pe- 
tition for  rehearing  to  either  of  the  several 
paragraphs  of  complaint  Is  that  neither  para- 
graph contains  an  allegation  "that  the  place 
at  -which  appeUee  desired  to  alight  was  a 
nsnal  stopping  place  on  the  appellant's  rail- 
road." To  sustain  their  contention  that  this 
Is  a  necessary  allegation  In  each  of  the  para- 
graphs of  complaint,  counsel  have  cited  two 
cases,  one  of  which  relates  to  an  Injury  to  a 
passenger  received  in  alighting  from  a  steam 
railroad,  on  account  of  tbere  being  no  plat- 
form at  the  point  where  the  train  stopped, 
and  the  plalntUf  was  Injured  in  stepping  to 
the  ground  while  the  train  was  standing  still, 
and  the  other  case  cited  was  a  case  where 
the  passenger  was  ejected  from  the  train. 
So  It  win  be  seen  that  the  theory  of  the  com- 
plaint In  each  of  those  cases  was  entirely 
different  from  the  theory  of  th6  several  par- 
agraphs of  complaint  In  the  case  at  bar;  but, 
even  If  It  were  conceded  that  such  an  al- 
legation were  necessary  in  a  suit  like  the  one 
at  bar,  if  brought  against  a  steam  railroad, 
it  would  not  follow  that  such  an  allegation  is 
necessary  where  the  suit  Is  against  an  electric 
street  railroad.  The  manner  of  operating 
steam  railways  is  so  dUTerent  from  the  man- 
ner of  operating  electric  street  railways  that 
tbe  rales  of  law  obtaining  in  fbte  first  do  not 
always  ai^ly  to  the  latter.  The  steam  roads 
usually  have  a  schedule  time  upon  which 
they  run  and  operate  their  trains,  and  have 
fixed  places  for  stopping  to  discharge  and  re- 
ceive passengers,  so  that  there  was  reason 
for  the  application  of  the  mle  contended  for 
by  counsel  In  the  particular  cases  cited;  but 
upon  electric  street  railways,  where  the  man- 
ner of  operating  the  car  is  in  a  large  meas- 
ure by  signal,  and  the  places  of  receiving  and 
discharging  passengers,  and  the  stopping  and 
starting  of  the  car  for  such  purpose  all  de- 
pend, to  a  great  extent,  upon  the  signal,  the 
reason  for  the  rule  ceases,  and,  this  being 
true,  the  rule  Itself  ceases.  The  complaint 
does  allege  that  a  signal  to  stop  was  given, 
and  that,  in  obedience  thereto,  the  motorman 
slowed  the  car  down,  and  did  almost  or  quite 
stop  the  same,  and  that  the  appellee,  believ- 
ing that  the  car  was  going  to  stop  to  dis- 
charge passengers  at  that  point,  got  up  In 
her  seat  preparatory  to  getting  oft,  etc.  For 
the  purposes  of  an  electric  street  railway, 
this  allegation  was  the  equivalent  of  the  al- 
legation contended  for  by  counsel,  which.  In 
the  cases  cited,  applies  to  steam  railroad)^ 
and  we  think  made  the  several  paragraphf 
of  complaint  entirely  sufficient  in  this  regard. 
Anderson  v.  Citizens'  St  R.  Co.,  12  Ind.  Apit. 
194,  38  N.  B.  1109. 
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The  one  question,  however,  which  connsel 
In  their  brief  on  petition  for  rehearing  most 
strongly  emphasize  and  urge  Is  one  relating 
to  "the  proximate  cause  of  the  injury"  as 
disclosed  by  the  evidence.  They  insist  that 
the  uncontradicted  evidence  shows  (we  quote 
from  their  brief)  "that  the  signal  was  given 
to  the  motorman  to  stop  the  car;  that  the 
plaintiff  arose  to  her  feet  for  the  purpose  of 
alighting  before  the  car  had  stopped,  and 
that  a  passenger  on  the  car  and  a  stranger 
to  the  company  gave  the  signal  to  go  ahead; 
that  thereupon,  in  obedience  to  the  signal, 
the  motorman  applied  the  power,  and  that 
the  starting  of  the  car  caused  the  plaintiff  to 
fall,  from  which  fall  she  received  the  Injury 
complained  of."  Ck)unsel  then  add:  "It 
seems  to  us  that  the  giving  of  the  signal  to 
go  ahead  "was  the  proximate  cause  of  the  car 
starting.  •  •  •  No  reference  whatever  Is 
made  In  the  opinion  to  the  fact  that  a  stran- 
ger gave  the  signal  to  proceed.  The  whole 
gist  of  the  case,  as  far  as  the  evidence  Is 
concerned,  Is  wrapped  up  In  this  one  sub- 
ject •  *  •  "  We  cannot  agree  with  coun- 
sel in  their  conclusion  that  under  the  evi- 
dence the  whole  gist  of  the  case  is  wrapped 
np  in  the  one  question  that  a  stranger  to  the 
company,  a  passenger  on  its  car,  gave  the 
signal  to  go  ahead.-  In  considering  the  evi- 
dence, we  must  not  lose  sight  of  the  negli- 
gence charged  tn  the  complaint  as  the  proxi- 
mate cause  of  appellee's  injury.  We  quote 
from  the  first  paragraph  of  the  complaint: 
"That  said  motorman,  without  giving  any 
notice  of  warning,  then  and  there  carelessly 
and  negligently  so  applied  power  to  said  car 
as  to  cause  it  to  move  forward  with  a  sud- 
den jerk,  by  means  of  which  jerk  and  on  ac- 
count of  said  negligence  of  said  motorman 
this  plaintiff  was  thrown  from  said  car,"  etc 
The  negligent  act  here  charged  as  being  the 
proximate  cause  of  the  Injury  Is  the  care- 
lessly and  negligently  applying  the  power  by 
the  motorman  so  as  to  cause  the  car  to  move 
forward  with  a  sudden  Jerk.  It  Is  not  only 
the  moving  forward  of  the  car  or  the  in- 
creasing the  speed  that  enters  into  and  char- 
acterizes the  negligence  charged,  but  the 
time,  manner,  and  circumstances  of  the  mov- 
ing of  the  car  all  enter  into  and  give  char- 
acter and  quality  to  this  act  in  determining 
whether  or  not  it  constituted  negligence. 
So  that  the  cause  or  the  reason  for  the  mo- 
torman starting  or  Increastog  the  speed  of 
the  car  is  but  one  element  entering  into  the 
question  of  the  negligence  charged  and  is 
not  the  whole  gist  of  the  case,  as  appellant's 
counsel  contend. 

We  know  that  as  a  general  rule  "a  common 
carrier  of  passengers  is  only  liable  for  the 
negligent  acts  of  Itself  and  servants.  It  ts 
not  liable  for  the  acts  of  strangers."  But, 
under  the  evidence  In  this  case,  this  rule  Is 
not  necessarily  controlling.  The  evidence 
upon  the  question  of  signals,  who  gave  them, 
when  and  where  they  were  given,  and  how 


many  were  given,  is  conflicting.  The  con- 
ductor and  other  witnesses  testified  that  the 
intersection  of  Lake  and  Centre  streets  just 
after  the  car  passed  the  curve,  where  it  was 
claimed  the  signals  were  given  and  the  car 
was  slowing  down,  was  regarded  as  a  regu- 
lar stopping  place.  There  were  a  number  ot 
passengers  on  the  car,  among  them  appellee^ 
who  desired  to  get  off  at  this  point  The 
conductor  himself  testified,  in  substance, 
that,  after  leaving  Buffalo  street  he  had 
been  requested  by  a  passenger  to  stop  the  car 
on  Lake  street  and  that  pursuant  to  that 
request  midway  between  Buffalo  and  Lake 
streets,  he  gave  the  motorman  the  signal  to 
stop  tJie  car  at  said  point  on  Lake  street 
that  he  noticed  when  he  got  around  the 
curve  that  the  motorman  was  not  going  to 
stop,  and  that  he,  the  conductor,  was  going 
to  give  him  another  signal  to  stop,  but  saw 
a  passenger,  Jack  Shoup,  get  up  and  pull  the 
bell  once,  which  was  the  stop  signal;  and 
that  he  did  not  give  the  signal  again  himself 
as  he  thought  the  one  given  by  the  passenger 
Shoup  would  stop  the  car ;  that  the  car  then 
slowed  down,  and  he  thought  it  was  going  to 
stop,  when  he  saw  another  passenger,  Mr. 
Gray,  give -the  bell  two  rings,  which  .was  the 
go-ahead  signal;  and  that  the  car  then  in- 
creased Its  speed  and  about  this  time  the 
plaintiff  was  thrown  off,  and  he  (the  con- 
ductor) gave  the  bell  three  rings  which  he 
says  was  the  emergency  signal,  and  meant: 
"Stop  car  at  once."  The  witness  Gray  tes- 
tified that  after  the  car  turned  south  on 
Lake  street  and  when  It  reached  the  usual 
stopping  place',  he  said  to  the  conductor, 
"Ain't  you  going  to  stop?"  and  that  the  con- 
ductor then  pulled  the  rope  and  signaled  the 
motorman  to  stop,  and  that  the  car  then  be- 
gan to  slow  up,  but  not  slow  enough  to  suit 
him  (Gray),  and  he  again  said  to  the  con- 
ductor, "Why  don't  yon  stop?"  and  that  he 
(Gray)  then  "jumped  to  pull  the  rope  and 
pulled  It  three  or  four  times  *  •  •  bard 
and  fast"  The  witness  Shoup  testified  to 
giving  the  stop  signal;  other  witnesses  also 
testified  to  hearing  some  of  these  signals, 
but  we  have  quoted  enough  of  the  evidence 
to  indicate  that  this  evidence  was  conflicting, 
and  showed  a  conflict  and  confusion  of  sig- 
nals, and  an  effort  on  the  part  of  the  con- 
ductor and  passengers  as  well  to  get  the  car 
to  stop  in  the  flrst  instance.  There  was  evi- 
dence also  showing  that  the  partition  in  the 
front  of  the  car  between  the  passengers  and 
the  motorman  was  glass,  except  about  three 
feet  of  the  lower  part  thereof;  that  the  mo- 
torman by  looking  back  could  see  the  pas- 
sengers in  the  car;  that  whui  the  car  slowed 
down,  appellee  got  up  from  her  seat  prepara- 
tory to  getting  off;  that  the  car  then  Increas- 
ed its  speed,  and  started  up  suddenly  with  « 
jerk,  and  threw  appellee  off. 

It  seems  to  us  that  the  above  statement  of 
the  evidence  is  sufficient  to  show  clearly  that 
the  question  of  negligence  la  this  case  did 
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not  depend  wbolly  upon  the  question  wheth- 
er or  not  the  signal  to  start  the  car,  after 
It  had  slowed  down,  was  given  by  a  stranger, 
and  that,  even  If  It  did,  the  question  was  one 
of  fact  to  be  determined  by  the  Jury,  and 
not  one  of  law  to  be  determined  by  the  court. 
The  conductor  himself  admits  that  he  gave 
one  of  the  signals  to  stop  the  car,  and  the 
witness  Gray  testified  that  the  conductor 
gave  the  stop  signal  immediately  before  the 
car  slowed  down.  The  car  did  slow  down  to 
make  the  stop,  and  the  Jury,  under  the  erl* 
dence,  bad  a  right  to  infer  that  the  go-ahead 
signal  was  never  given  by  any  one  otter  the 
car  slowed  down,  because  the  conductor  says 
that  the  passenger  Gray  gave  the  go-ahead 
signal  of  two  bells,  while  Gray  himself  says 
that  he  gave  the  bell  three  or  four  hard, 
fast  Jerks,  which  signal,  if  it  meant  anything, 
under  the  proof,  meant  an  emergency,  and 
to  stop  the  car  at  once.  The  Jury  had  a  right 
to  infer,  also,  that  the  motorman's  action  In 
Blowing  down  the  car  was  such  as  to  have 
charged  him  with  knowledge  that  passengers 
on  the  car  might,  on  account  of  this  act,  have 
placed  themselves  in  a  position  to  be  injured 
by  any  sudden  movement  of  the  car.  The 
evidence  warranted  the  further  inference  by 
the  Jury  that  there  was  such  a  conflict  or 
confusion  of  signals  given  that  the  motor- 
man  should  tiave  known  that  there  was  some- 
thing wrong,  and  that  the  high  degree  of 
care,  caution,  and  prudence  which  the  law 
Imposes  upon  those  operating  such  cars  in 
the  matter  of  looking  after  the  safety  of  pas- 
sengers required  that  the  motorman,  before 
applying  the  power  so  as  to  suddenly  move  his 
car,  should  look  to  see  the  situation  of  the  pas- 
sengers in  the  rear.  The  car  was  an  open  one 
In  front,  so  that  the  motorman  could  see  the 
passengers  in  the  car  and  their  position  and 
situation  by  looking,  and  while  It  is  true  that, 
generally  speaking,  bis  duties  require  his  at- 
tention in  front  and  at  the  sides  of  his  car, 
yet  circumstances  and  conditions  may  arise 
that  would  require  him  to  look  also  at  the 
situation  in  the  rear.  Bessenger  v.  Metro- 
poUtan  8t  Ry.  Co.,  79  App.  Dlv.  32,  79  N. 
Y.  Supp.  1017;  Gregorio  ▼.  N.  Y.  City  By. 
Co.,  40  Misc.  Rep.  249,  97  N.  Y.  Supp.  873. 
The  real  question  under  the  issues  tender- 
ed by  the  complaint  was:  "Did  the  appel- 
lant by  and  through  its  agents  in  charge  of 
Its  car  at  the  time  plalntift  was  Injured,  in 
the  operation  and  movement  of  the  same, 
exercise  that  high  degree  of  care,  caution, 
and  prudence  which  the  law  imposes  In  such 
cases,  or  did  they  carelessly  and  negligent- 
ly apply  the  power  and  cause  the  car  to  start 
with  a  Jerk  at  a  time  when  plaintiff  was 
standing  preparatory  to  getting  oft  the  car, 
and  thereby  caase  her  Injury  as  charged  In 
ber  complaint?'  In  the  determination  of 
this  qnestlon,  the  Jnzy  were  not  bound  to 
consider  only,  and  be  controlled  entirely  by, 
the  one  question  of  whether  or  not  a  stran- 
ger gave  the  motorman  the  signal  to  go 
ahead,  but  such  question  was  to  be  deter- 


mined from  all  the  facts  and  circumstances 
of  the  case  developed  by  the  proof,  and,  un- 
der the  proof  above  indicated,  the  law  does 
not  permit  ns  to  disturb  the  conclusion 
reached  by  the  Jury.  It  is  only  necessary 
that  "the  evidence  may  affirmatively  estab- 
lish circumstances  from  which  the  inference 
fairly  arises  that  the  accident  resulted  from 
the  want  of  some  precaution  which  the  de- 
fendant might  have  taken."  Wabash,  etc., 
R.  Co.  V.  Locke,  Adm'r,  112  Ind.  404,  14  N. 
B.  891,  2  Am.  St  Rep.  193;  Louisville,  etc., 
R.  Co.  V.  Schmidt,  134  Ind.  16,  83  N.  B. 
774.  The  case  at  bar  is  entirely  different 
from  the  case  of  Claypool  v.  Wlgmore,  34 
Ind.  App.  35,  71  N.  B.  609,  relied  upon  by 
counsel.  That  is  a  case  where  a  separate, 
intervening  responsible  agent  cvtt  off  the  line 
of  causation  from  the  original  negligence 
and  this  agency,  together  with  the  negligence 
of  the  injured  party,  was  the  sole  proximate 
cause  of  the  injury.  Neither  is  the  case  of 
Slrk  V.  Marion  Ry.  Co.,  11  Ind.  App.  680,  39 
N.  B.  421,  relied  upon  by  counsel,  directly  in 
point  In  that  case  there  was  a  special  ver- 
dict and  the  court  in  discussing  the  same 
uses  the  following  language:  "So  far  as  ap- 
pears from  the  verdict,  appellant  In  no  oth- 
er way  informed  the  appellee  of  her  desire 
to  leave  the  car  at  Twenty-Sixth  street  than 
by  the  signal  given  by  herself  to  the  motor- 
man  In  pursuance  of  which  he  slowed  up  and 
came  to  almost  a  stop,  when  she  gave  an- 
other signal.  Intended  by  her.  Indeed,  as  a 
stopping  signal,  but  which  may  well  have 
been  the  regular  signal  to  start  up  the  car. 
If  it  was,  there  was  no  negligence  In  the  mo- 
torman's obeying  it,  tmleta  he  knerc,  or  by 
the  exercise  of  due  care  miglU  have  kmovm, 
that  appellant  was  not  yet  off,  but  was  in  a 
position  of  danger  should  he  start  «p  the 
oar.  yothino  of  this  Mnd  U  found."  The 
above  language  Immediately  precedes  the 
language  quoted  by  counsel  in  their  brief 
for  rehearing.  There  the  special  verdict' fail- 
ed to  show  that  the  motorman  "knew,  or  by 
the  exercise  of  due  care  might  have  known, 
that  appellant  was  not  yet  off,  but  was  In  a 
position  of  danger  should  he  start  up  the 
car."  In  the  case  at  bar  the  verdict  is  a 
general  verdict  and  every  Inference  fairly 
dedndble  from  the  evidence  Is  presumed  In 
Its  favor.  There  was  some  evidence  from 
which  the  Jury  might  have  Inferred  the  very 
facts  above  quoted  which  the  Jury  In  the  11 
Ind.  App.  680,  39  N.  E.  421,  case,  supra,  fail- 
to  find  in  their  special  verdict 

Counsel  also  contend  that  the  court  erred 
in  refusing  to  give  certain  instructions  ten- 
dered by  appellant  These  instructions  re- 
fused and  argued  by  appellant  in  their  brief 
for  rehearing  were  based  upon  the  theory 
that  if  the  signals  given  the  motorman  to 
stop  and  start  the  car  were  given  by  stran- 
gers, and  that  the  motorman  acted  npon 
them  and  increased  the  speed  of  the  car 
without  knowing  that  appellee  was  standing, 
and  that  appellee  was  thereby  Injured,  there 
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conld  be  no  recoveiy,  thereby  preclndlng  the 
possibility  of  a  recovery  on  account  of  the 
nei^gent  manner  of  Increasing  the  speed  of 
the  car  with  such  suddenness  as  to  throw  a 
standing  passenger  from  the  car,  and  leav- 
ing out  of  account  also  the  consideration  by 
the  Jury  of  all  other  circumstances  that 
might  tend  to  prove  negligence  on  the  part 
of  the  conductor  or  motorman  in  connection 
with  the  starting  of  the  car,  or  that  might 
show  a  lack  of  that  high  degree  of  care, 
caatlon,  and  prudence  on  their  part  which 
the  law  imposes  in  snch  cases.  Cmmp  v. 
Davis,  33  Ind.  App.  90,  70  N.  B.  886;  Loals- 
Tllle,  etc.,  R.  Oo.  T.  Snyder,  117  Ind.  435, 
aO  N.  E.  284,  S  li.  R.  A.  434,  10  Am.  St  Rep. 
60;  Terre  Haute,  etc.,  R.  Co.  ▼.  Sheeks,  1S5 
Ind.  74,  56  N.  E.  4S4. 

For  the  reasons  above  expressed,  in  dis- 
cussing this  same  question  in  considering  the 
evidence,  and  in  view  of  the  authorities  cited, 
Bupra,  we  think  the  court  committed  no  er- 
ror in  refusing  these  instrnctlona. 

Counsel  also  object  to  instruction  No.  7 
given  by  the  court  at  the  request  of  the  ap- 
pellant This  Instruction  states  the  law  In 
accord  with  our  views  of  ttiia  case,  aa  above 
expressed. 

Counsel  next  Insist  that  In  the  original 
(pinion  the  motion  for  Judgment  on  the  an- 
swers to  interrogatories  was  treated  as  waiv- 
ed by  appellants,  when  in  fact  it  was  not 
It  is  only  when  the  answers  to  special  in- 
terrogatories are  in  Irreconcilable  conflict 
with  the  general  verdict  that  they  prevail 
against  it  Farmer,  etc.,  Co.  v.  Jackman,  36 
Ind.  App.  1,  73  N.  B.  730;  Wabash  B.  Co. 
T.  Kelster,  163  Ind.  609,  67  N.  B.  521 ;  City 
of  Mlshawaka  v.  Klrby,  32  Ind.  App.  283, 
60  N.  E.  481.  We  have  examined  the  an- 
swers to  interrogatories  with  care,  and  find 
no  such  irreconcilable  conflict  between  them 
and  the'  general  verdict  We  have  tried  to 
consider  with  care  the  questions  presented 
by  counsel  in  their  petition  for  rehearing, 
and  find  no  ground  In  the  petition  that  war- 
rants the  granting  of  the  same. 

Petition  for  rehearing  overruled. 


(IT  Ind.  App.  say 

PRINCBn'ON  COAL  MINING  CO.  ▼.  LAW- 
RENCa    (No.  7,170.)  1 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Feb.  24,  1911.) 

1.  Mines  akd   Minxbals  (|   86*)— Requla- 
Tiow  OF  Minks — Statutes. 

Acts  1907,  c.  204,  ||  12,  21,  autboiizing 
ttub  inspector  of  mines  to  order  the  sprinkHng; 
of  any  coal  mine,  and  making  it  unlawful  for 
any  person  to  omit  such  sprinkling,  and  de- 
claring that  the  act  ihall  be  cumulative  of  oth- 
er acto  on  the  subject  of  coal  mining,  and  re- 
Cnling  laws  in  conflict  thecewitb,  ia  not  cumn- 
tive  of  Act)  1906,  c.  30,  |  11,  providing  that 
roadways  or  entries  of  any  mine,  which  are  so 
dry  that  the  air  becomes  charged  with  dnst, 
'  be  sprinkled;   and  the  act  of  1905  is  re- 


pealed by  the  act  of  1O07,  provided  die  latter 
act  is  valid. 

[ESd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |{  216-221;    Dec.  Dig.  I 

2.  Courts  (|  220*) — JuBisnionoN— CoNsxirti- 

noRAL  Questions. 

Under  Bums'  Ann.  St  1908,  I  1892,  re- 
quiring appeals  to  the  Supreme  Court  in  cases 
involving  the  constitutionality  of  a  statute,  the 
Appellate  Court  must  transfer  an  appeal  to  the 
Supreme  Court  where  appellee  In  good  faith 
duly  presents  the  question  of  the  constitution- 
ality of  a  statute  not  passed  on  by  the  Supreme 
Court 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  n  575-588;   Dec.  Dig.  f  220.»] 

Appeal  from  Circuit  Court,  Gibson  Coun- 
ty; CM.  Welbom,  Judge. 

Action  by  Josle  Lawrence  against  the 
Princeton  Coal  Mining  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Transferred  to  Supreme  Court 

Embree  8e  Embree,  for  appellant  9.  M.  * 
S.  li.  Vandeveer  and  J.  W.  Brady,  for  appel- 
lee. 

ADAMS,  J.  Appellee  brought  this  action 
under  section  27  of  the  coal  mining  act,  ap- 
proved February  28,  1005  (Acts  1905,  pp. 
65,  80),  as  amended  by  the  act  of  1907  (Acta 
1907,  p.  263),  to  recover  damages  occasioned 
by  the  death  of  her  husband,  Solomon  Law- 
reuce,  through  the  alleged  negligence  of  ap- 
pellant 

The  complaint  upon  which  the  cause  was 
tried  ia  in  one  paragraph,  and  shows  that 
Solomon  Lawrence  was  a  ^ot  flrer  in  appel- 
lant's coal  mine;  that  on  the  8th  day  of 
January,  1908,  while  in  the  line  of  his  duties 
and  while  using  due  care  and  caution,  he  was 
Instantly  killed.  The  particular  negligence 
charged  Is  that  at  the  time  of  the  death  ot 
said  Lawrence,  and  for  six  months  prior 
thereto,  the  entries  of  appellant's  mine  were 
so  dry  that  the  air  became  charged  v^ith  coal 
dust  and  that  the  appellant  carelessly  and 
negligently  and  with  full  knowledge  thereof 
permitted  and  allowed  in  all  of  said  entries 
large  quantities  of  fine,  dry,  dangerous,  and 
explosive  coal  dust  to  accomnlate,  and  will- 
fully  and  negligently  omitted  and  nei^ected 
to  regularly  and  thoroughly  sprinkle  said 
entries;  that  the  shot  fired  by  said  Law- 
rence did  not  blast  the  coal,  but  was  dis- 
charged through  the  outer  opening  of  the 
bole  in  which  said  shot  vras  placed,  and  that 
fire  was  discharged  into  the  air,  resulting  in 
an  explosion  of  the  coal  dust,  and  by  such 
explosion  said  Lawrence  vras  killed.  Many 
other  facts  are  set  out  in  the  complaint,  but 
there  is  no  averment  that  notice  was  ever 
given  by  the  Inspector  of  mines  to  appellant 
to  sprinkle  the  mine  In  which  deceased 
worked.  Hie  sufficiency  of  the  complaint  is 
questioned  by  demurrer.  Other  errors  are 
assigned,  but  need  not  be  considered  in  this 
opinion. 


•Tor  other  cases  ■••  same  topic  and  McUon  NUMBER  in  Oeo.  bis.  *  Am.  Dig.  Kay  No.  Beriei  *  Rap*?  ladazaa 
>(rrsnaferrad  to  Buprama  Court,  W  N.  B.  tit.    Babaarinc  denlad,  te  N.  ■.  ttt 
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Tbe  right  to  recover  In  this  case  clearly  de- 
pends apon  tbe  act  of  February  28,  1905,  aud 
tbe  complaint  states  a  cause  of  action  under 
that  act  Section  11  of  said  act  provides  in 
jMirt:  "In  case  the  roadways  or  entries  of 
any  mine  are  so  dry  that  tbe  air  becomes 
charged  with  dust,  such  roadways  or  entries 
(Uiall  be  regularly  and  thoroughly  sprinkled. 
And  It  shall  be  the  duty  of  the  inspector  to 
see  that  this  provision  Is  carried  out"  It 
Is  contended  by  the  appellant  that  the  part 
of  the  act  of  1905,  supra,  which  relates  to 
the  sprinkling  of  mines,  was  repealed  by  sec- 
tion 12  of  the  act  of  March  9,  1907  (Acts 
1907,  p.  S51).  This  section  reads:  "Tbe  In- 
spectnr  of  mines  shall  hare  power  in  bis 
discretloD  to  order  the  sprinkling  of  any  coal 
mine  or  part  of  mine  by  notice  In  writing  to 
the  operator  thereof,  or  person  in  charge  of 
the  same,  and  after  receiving  such  notice  it 
shall  be  unlawful  for  any  person  to  act  in 
violation  thereof  and  to  omit  such  sprinkling. 
Ckiplee  of  any  notices  given  hereunder  shall 
be  posted  at  the  mine  entrance  by  the  In- 
q>ector  of  mines."  Section  21  of  tbe  act  of 
1907  declares  that  "the  provisions  of  this 
act  shall  be  cumulative  of  other  laws  upon 
the  subject  of  coal  mining;  provided,  bow- 
ever,  that  all  laws  or  parte  of  laws  in  con- 
flict herewith  are  hereby  repealed." 

The  subject-matter  considered  by  both  acts, 
aa  shown  by  the  titles,  relates  to  the  health 
and  safety  of  persons  employed  in  coal  mines. 
The  act  of  1905  is  not  specific,  in  that  the 
statute  does  not  declare  who  shall  perform 
the  work  of  sprinkling,  nor  how  the  inspector 
EAiall  proceed  to  enforce  the  terms  of  tbe  act 
Tbe  act  of  1007  supplies  both  of  these  omis- 
sions by.  declaring  that  the  operator  shall 
sprinkle  the  mine  in  obedience  to  notice  given 
by  tbe  Inspector  of  mines,  but  that  it  rests 
In  tbe  discretion  of  the  mine  inspector  to  or- 
der the  sprinkling  of  any  mine,  or  part 
thereof. 

We  believe  it  clearly  appears  that  section 
12  of  the  act  of  1907,  supra,  is  not  cumulative 
of  that  part  of  the  act  of  1905  relating  to 
q>rinkling.  If,  then,  the  act  of  1907  is  the 
only  statute  requiring  the  appellant  to  sprin- 
kle its  mine,  the  complaint  under  considera- 
tion is  defective  for  failure  to  aver  that  ap- 
pellant was  notified  la  writing  by  the  in- 
spector of  mines  to  q;)rinkle  the  mine  in 
which  tbe  accident  occurred. 

The  appellee,  however,  while  not  conceding 
that  the  later  enactment  repealed  the  for- 
mer, does  insist  that  section  12  of  the  act  of 
1907  (Acts  1907,  p.  351)  is  unconstitutional. 
In  that  said  act  violates  article  14  of  tbe 
amendments  to  the  Constitution  of  the  United 
States  by  depriving  persons  of  their  liberty 
and  property  without  due  process  of  law,  and 
denies  equal  piotectioB  of  tbe  law;  that  It 
likewise  violates  section  25  of  the  Bill  of 
Rights  of  the  state  Gonstitation  in  this,  that 


the  taking  effect  of  the  law  Is  made  to  de- 
pend upon  the  state  mine  Inspector;  that 
this  section  further  violates  section  1  of  arti- 
cle 4  of  the  Constitution  of  Indiana,  in  that 
It  confers  legislative  power  on  the  said  mine 
Inspector. 

Section  1392,  Bums'  Ann.  St  1908,  provides: 
"Hereafter  all  appeals  In  appealable  cases  In 
the  following  classes  shall  be  taken  directly 
to  the  Supreme  Court,  viz. :  First,  all  cases 
in  which  there  Is  In  question  and  such  ques- 
tion is  duly  presented,  either  the  validity  of 
a  franchise  or  the  validity  of  an  ordinance 
of  a  municipal  corporation,  or  the  constitu- 
tionality of  a  statute,  state  or  federal  or  the 
rights  guaranteed  by  the  state  or  federal 
Constitution.    •    •    ••» 

The  constltntionallty  of  this  section  of  the 
statute  has  not  been  passed  upon  by  the  Su- 
preme Court  of  this  state.  The  question  has 
been  "duly  presented"  by  the  appellee  with 
every  evidence  of  good  faith. 

As  exclusive  Jurisdiction  is  vested  in  the 
Supreme  Court  the  cause  la  therefore  trans- 
ferred to  that  court 


(4T  Ind.  App.  IM) 
ft  D.  RT.  CO.  V.  Mc- 

(No.  7436.) 
Indiana,  Division  Na  2. 


-ASSIQNUEIITS 


CINCINNATI.  H. 

COIXUM. 

(Appellate  Court  of 

Feb.  21,  1911.) 

1.  Afpbal  AiTO  Erbob  (f  1078*)- 
or  Ebbor— Waiver. 

An  error  assigned  is  waived  on  appeal  by 
the  failure  to  discuss  It 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f{  4256-4261;  Dec.  Dig.  i 
107&*] 

2.  Mastsb  and  Sbbvaki  (}  297*)— Injubiks 
TO  Sekvaht  —  Special  vkbdiot  —  Gensbai, 
Vebdict. 

'  A  special  verdict  in  an  action  for  injuries 
to  a  brakeman  struck  by  an  arm  falling  from 
a  defective  switch  target  that  the  tar^t  had 
been  in  substantially  the  same  condition  for 
over  six  months,  that  brakeman  operating  the 
switch  in  the  .ordinary  way  would  not  observe 
that  the  target  was  loose,  that  tbe  brakeman 
had  operated  the  switch  on  previous  occasions, 
that  the  condition  of  the  switch  target  was  not 
readily  apparent  to  any  one  who  looked  at  it 
and  that  tbe  brakeman  was  a  man  of  ordinary 
intelligence  prior  to  his  injury,  did  not  show 
that  the  brakeman  assumed  the  risk  of  the  de- 
fect on  the  ground  that  it  was'  one  which  be 
would  have  discovered  if  he  had  given  reason- 
able ^^tentiott  to  bis  work,  and  the  special  ver- 
dict was  not  in  irreconcilahle  conflict  with  the 
general  verdict  in  his  favor,  and  the  latter  most 
stand. 

[Ed.  Note. — For  other  cases,  see  Master  and' 
Servant,  Cent  Dig.  Sf  1195-1198;  Dec.  Dig. 
i  297.*] 

3.  Apfeal  and  Ebbob  (t  1031*)— Haucless  . 
Ebrob— Erbongous  iNSTRacnoNS. 

Tbe  error  In  an  Instruction  that  other 
things  being  equal,  the  weight  of  the  evidence' 
is  on  the  side  having  the  greater  number  of 
witnesses,  must  be  presumed  prejudicial,  .on- 
less  It  clearly  appears  that  the  party  complain- 
ing was  not  harmed  thereby. 

VM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4043;    Dec.  Dig.  f  1081.*]. 
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4  Appeal  Aifo  Bititoit  (8  1064*)— Habiojsss 
Bbbob— Ebboneous  Instrdctions. 

Where  the  greater  number  of  witnesses  tes- 
tified on  material  matters  for  the  successful 
party  than  for  the  defeated  party,  the  error  in 
a  cbargre  that,  other  things  being  equal,  the 
weight  of  the  evidence  was  on  the  side  having 
the  greater  number  of  witnesses,  was  preju- 
dicial. ^^ 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror.  Cent  Dig.  H  4219,  4221;    Dec  Dig.  S 

Appeal  from  Circuit  Conrt,  Marion  Coun- 
ty; H.  C.  Allen,  Judge. 

Action  by  Joseph  M.  McCoUnm,  as  guard- 
Ian  of  Joseph  W.  Roebuck,  a  person  of  un- 
sound mind,  prosecuted  after  the  letter's 
deatb  by  the  former  as  administrator, 
against  the  Cincinnati,  Hamilton  &  Dayton 
Railway  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeal&  Reversed,  and 
new  trial  ordered. 

John  B.  Elam,  Jas.  W.  Fesler,  and  Harvey 
J.  Elam,  for  appellant  J.  B.  Little,  for  ap- 
pellee. 

ADAMS,  J.  Joseph  McCollum,  as  guard- 
ian of  Joseph  W.  Roebuck,  a  person  of  un- 
sound mind,  filed  his  amended  complaint  in 
the  court  below  against  the  appellant,  the 
Cincinnati,  Indianapolis  ft  Western  Railway 
Company,  and  the  Chicago,  Indianapolis  ft 
Louisville  Railway  Company  to  recover  dam- 
ages  for  personal  Injuries  alleged  to  have 
been  received  by  said  Roebuck  while  in  the 
employ  of  defendants  as  freight  brakeman 
by  being  struck  on  the  head  by  an  arm  which 
fell  from  a  defective  switch  target  After 
this  appeal  was  taken,  Roebuck  died,  and 
Joseph  M.  McCollum,  administrator  of  estate 
of  Roebuck,  was  substituted  as  appellee 
herein.  The  negligence  charged  in  the  first 
paragraph  is  substantially  that  on  September 
28,  1904,  and  long  prior  thereto,  the  defend- 
ants and  each  of  them  had  negligently  fail- 
ed to  Inspect  and  keep  in  repair  said  switch 
signal;  that  by  reason  of  said  negligence 
it  had  becdme  unsafe  and  insecure,  In  that 
the  bolts  and  rivets  of  said  switch  signal  had 
rusted  away  and  fallen  out  leaving  It  de- 
fective; that  it  was  Roebuck's  duty  to  op- 
erate said  switch  signal;  that  in  the. exer- 
cise of  due  care  be  did  throw,  turn,  and  op- 
erate the  same ;  that  because  of  the  unsafe, 
unsound,  and  insecure  condition  of  said 
switch  signal  It  fell  upon  the  plaintiff's 
(Roebuck's)  head  and  injured  him ;  that  he 
had  no  knowledge  of  said  unsafe  condition. 
The  second  and  third  paragraphs  do  not 
differ  materially  from  the  first  The  second 
charges  a  violation  of  a  mle  requiring  in- 
spection, and  the  third  proceeds  upon  the 
theory  of  delegated  supervision  of  such 
switch  target  The  cause  was  afterwards 
dismissed  as  to  the  Cincinnati,  Indianapolis 
ft  Louisville  Railway  Company.  Upon  gen-. 
eral  issne  formed,  a  trial  was  had  by  jury 


and  a  general  verdict  returned  In  faror  of 
appellee's  ward  and  against  appellant  With 
the  general  verdict  the  Jury  returned  an- 
swers to  interrogatories.  At  the  close  of 
plaintiff's  evidence,  the  Cincinnati,  Indianap- 
olis &  Western  Railway  Comxmny  success- 
fully moved  the  court  for  a  peremptory  In- 
struction in  its  favor.  The  appellant  also 
moved  the  court  for  a  peremptory  instruo 
tlon,  which  motion  was  overruled.  Said  mo- 
tion was  again  renewed  at  the  close  of  all 
the  evidence  with  the  same  result  Over  ap- 
pellant's motion  for  Judgment  on  the  answers 
to  interrogatories,  and  for  a  new  ttfal.  Judg- 
ment was  rendered  on  the  verdict 

The  errors  assigned  and  relied  upon  for 
reversal  are  error  of  the  conrt  in  overruUnc 
appellant's  motion  (1)  for  peremptory  in- 
struction, (2)  for  Jndi^ent  on  the  answers 
to  interrogatories,  and  (3)  for  a  new  triaL 

The  first  alleged  error  is  waived  by  fail- 
ure to  discuss. 

The  Jury  in  their  answers  to  Interroga- 
tories found  that  Roebuck  was  injured  on 
September  26,  1904,  at  Glenwood,  Ind. ;  that 
while  he  was  operating  a  switch  the  switch 
target,  weighing  about  16  pounds,  fell  off 
and  hit  him  on  the  head;  that  the  target 
was  fastened  on  with  two  rivets  Just  before 
it  fell ;  that  the  target  had  been  in  substan- 
tially the  same  condition  for  over  six 
months;  that  the  target  would  "flop  around 
when  the  switch  was  turned  and  make  a 
noise  as  it  flopped";  that  when  operating 
the  switch  the  head  of  a  man  six  feet  high 
would  be  .three  feet  from  the  lower  edge  of 
the  target;  that  another  brakeman  (John- 
son) observed  that  the  target  was  loose;  that 
a  brakeman  operating  the  switch  in  an  ordi- 
nary way  would  not  observe  that  the  target 
was  loose;  that  Roebuck  had  not  operated 
the  switch  three  or  four  times  before  his 
injury  on  the  day  he  was  hurt;  that  he  had 
operated  it  on  previous  occasions;  that  he 
was  a  freight  brakeman  on  local  freight 
and  had  been  so  employed  for  several 
months;  that  his  regular  run  was  through 
Olenwood,  Ind.;  that  brakemen  on  local 
freights  through  Olenwood  frequently  operat- 
ed the  switch  that  caused  the  Injury;  that 
the  condition  of  the  switch  target  was  not 
readily  apparent  to  any  one  who  looked  at 
it  because  it  was  held  in  Its  proper  place 
but  was  not  securely  fastened;  that  Roe- 
buck was  a  man  of  ordinary  intelligence  pri- 
or to  his  injury;  that  he  was  a  man  of 
Bounid  mind  at  the  time  of  his  injury;  that 
he  was  about  6  feet  tall  and  35  years  of  age; 
that  the  injury  to  his  head  was  the  cause  of 
his  Insanity.  Counsel  for  appellant  contend 
that  appellant's  motion  for  Judgment  on  the 
answers  to  interrogatories  should  have  been 
sustained  because  they  show  that  the  defefet 
which  caused  the  injury  was  one  whldi  the 
plaintiff  wonld  have  discovered.  If  he  had 
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given  reasonable  attention  to  bis  work ;  that 
he  thereby  assumed  the  risk  of  that  defect 

No  irreconcilable  conflict  between  the  an- 
swers to  interrogatories  and  the  general  ver- 
dict appears,  and  appellant's  motion  was 
properly  overruled. 

In  support  of  appellant's  motion  for  a 
new  trial,  }t  is  argued,  among  other  things, 
that  the  court  erred  in  giving  to  the  jury 
of  its  own  motion,  and,  over  appellant's  ob- 
jection, instruction  No.  14.  The  objectlonal 
part  of  said  Instmction  reads  as  follows: 
"And,  all  other  things  being  exactly  eqnal 
in  all  respects,  the  witnesses  being  of  equal 
intelligence  and  credibility  and  possessing 
equal  opportunities  of  knowledge  of  the  mat- 
ters about  which  they  testify  and  testifying 
with  equal  candor,  intelligence,  and  fairness, 
the  weight  of  the  evidence  as  to  any  matter 
tnay  be  considered  by  you  as  to  be  on  the 
side  which  has  the  greater  number  of  wit- 
nesses In  its  favor  thereon.  But  it  does  not 
necessarily  follow  that  the  weight  of  the 
evidence  is 'on  the  side  which  has  the  great- 
er number  of  witnesses.  It  does  not  depend 
npon  the  number  of  witnesses  testifying  one 
way  or  the  other,  but  upon  all  the  evidence 
In  the  case,  whether  direct  or  circumstan- 
tial; it  is  the  evidence  which  Is  greater  in 
weight  and  credibility." 

It  Is  not  a  safe  practice  for  trial  courts 
to  Instmct  Juries  that  the  preponderance  of 
the  evidence  in  a  cause  can  be'  determined 
by  the  number  of  witnesses  testifying  for 
or  against  any  matter  in  issue.  Such  an  in- 
struction is,  in  a  sense,  an  Invitation  to  the 
Jury  to  count  the  witnesses,  and  offers  an 
easy  method  of  resolving  the  difficult  dnty 
of  weighing  the  evidence.  It  has  been  held 
In  this  state  that  such  an  instruction,  where 
it  is  limited  and  qualified,  and  where  it  clear- 
ly appears  that  the  Jury  was  not  misled, 
will  be  considered  harmless.  Indianapolis 
St.  E.  Co.  V.  Schmidt,  163  Ind.  860,  71  N. 
B.  201;  Board  Com'rs  Jay  County  v.  Brew- 
Ington,  74  Ind.  10.  The  instruction  complain- 
ed of  in  this  case  seems  to  be  Identical  with 
the  Instruction  given  in  the  case  of  Indian- 
apolis St.  R.  Co.  V.  Schmidt,  supra,  wherein 
It  was  held  that,  even  if  erroneous  under  the 
facts  in  that  case,  it  was  harmless.  Since 
that  decision,  and  since  the  trial  below,  the 
same  Instmction  has  again  been  considered 
In  the  case  of  Warren  Constractlon  Co.  v. 
Powell,  173  Ind.  207,  214,  89  N.  B.  857.  In 
the  last  case  the  court  held  that  "the  court, 
by  the  Instruction  in  question,  declared  to 
the  Jury  an  erroneous  test  for  determining 
the  preponderance  of  the  evidence  in  the 
case."  It  was  further  held  that  under  the 
evidence  and  the  circumstances  in  that  case 
n  conld  not  be  said  that  the  Jury  was  not 
misled  by  the  Instmction  in  question  to  the 
prejudice  of  appellant,  and  a  reversal  must 
follow.  Our  conclusion,  therefore,  is  that, 
nnlees  It  clearly  appears  that  the  appellant 


was  not  harmed  by  giving  tbe  Instmction 
complained  of,  the  cause  must  be  reversed. 
Cleveland,  etc.,  R.  Co.  v.  Case  (Ind.)  91  N. 
B.  238,  241;  Porter  v.  State,  173  Ind.  694, 
704,  91  N.  E.  340;  Hanes  ▼.  State,  155  Ind. 
112,  67  N.  K.  704. 

The  record  in  this  case  shows  that  a  great- 
er number  of  witnesses  testified  at  the  trial, 
on  material  and  important  matters,  in  favor 
of  appellee,  than  in  favor  of  appellant  Un- 
der such  conditions,  this  court  cannot  know 
that  the  Instruction  was  harmless. 

Other  alleged  errors  are  discussed  by  ap> 
pellant;  but,  as  they  are  not  likely  to  arise 
at  another  trial,  they  are  not  considered. 

Judgment  reversed,  with  instmctlons  to 
sustain  appellant's  motion  for  a  new  trial 
and  for  further  proceedings  in  accordance 
with  this  opinion. 


(47  Ind.  App.  MS) 

TABEB  et  aL  v.  ZEHNSH.    (No.  6,919.) 

(Appelhitd  Court  of  Indiana,  Division  No.  L 
reb.  17,  1911.) 

L  ExsonroBB  A.in>  ADinRiarBATOBS  (|  443*) 
— Claims  Aoainst  Estatb— SimnoixRCT. 
The   complaint  in  an  action  on   a   claim 

against  an  estate  need  only  state  facts  showing 

a  prima  facie  claim. 
[Ed.   Note.— For  ojiber  cases,   see   Bsecntors 

and  Administrators,  Dec  Dig.  |  443.*] 

2.  LoaxATiov  or  Aotionb  (|  102*)— Tbubts. 
Limitations  do   not   run  against  a  claim 
based  upon  a  trust 

[Ed.  Note.— For  other  cases,   see  Limitation 
of  Actions.  Cent  Dig.  {  494;  Dec  Dig.  {  102.*] 

8.  Tbusts  (11  17,  18*)— Cbxatior— Tbusts  ni 

PXB80NAI.TT. 

A  trust  in  personal  property  may  be  creat- 
ed by  parol 

[Ed.  Note.— For  other  cases,  gee  Trusts,  Cent 
Dig.  I  17;   Dec  Dig.  |f  17,  18.*] 

4.  TsrsTs  (I  25*)— Cbeatton. 

No  particular  form  of  words  la  necessary 
to  create  a  trust  the  existence  of  the  relation 
depending  upon  facta  or  circumstances  showing 
an  intention  to  create  a  trast. 

[Ed.  Note.— For  other  cases,  see  Tmsts.  Cent 
Dig.  S  34;  Dec  Dig.  f  26.*] 

&   EXKOTTTOBS   AND    ADinNISTBATOBS   (|    227*) 

—Claims  Against  Estatb— SumoiXNCT  ov 

Claims. 

A  claim  filed  against  an  estate  stated  that 
claimant  and  her  child  were  entitled  to  a  cer- 
tain legacy,  and  that  she  intrusted  decedent 
her  nephew  and  a  banker,  in  whose  honesty 
and  bnslness  ability  she  had  great  confidence, 
with  the  collection  of  such  legacy,  and  that  he 
collected  it  for  claimant's  nse  and  benefit  and 
with  the  exception  of  a  part  thereof  never  paid 
it  to  her,  but  retained  it  in  his  possession  un- 
til his  death:  that  on  account  of  the  confiden- 
tial relationship  between  claimant  and  decedent 
and  of  his  superior  knowledge  in  business  af- 
fairs, and  ability  to  loan  and  manage  Uie  fund, 
claimant  permitted  him  to  retain  it  under  an 
agreement  that  he  would  keep  it  loaned  out 
and  that  decedent  in  retaining  and  accepting 
said  fund,  accepted  said  trust  and  agreed  to 
account  to  dalmant  therefor,  and  that  claimant 
at  various  times  demanded  a  settlement  of  him. 
bnt  he  always  deferred  a  settlement  through  a 
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plaa^le  excuse  until  he  died.  Beld,  that  the 
claim  was  sufficient  to  authorize  ^roof  to  sup- 
port it  in  an  action  thereon,  within  Burns' 
Ann.  St  1908,  S  2828,  requiring:  the  holder  of  a 
claim  against  an  estate  to  file  a  succinct  and 
definite  statement  thereof. 

[Bid.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Pig.  {  811;  Dec. 
Dig.  S  227.*] 

6.  LaMiTATiow   or  Actions  (8   102*)  — Ook- 

BTBUCTIVX   TBUSIS. 

The  facts  stated  in  the  claim  showed  such 
relationship  between  decedent  and  claimant  as 
to  make  it  unconscionable  to  permit  decedent^s 
representatiye  to  defeat  the  claim  on  account 
of  lapse  of  time;  in  effect  showing  a  construc- 
tive trust 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  §  502;  Dec.  Dig.  §  102.*] 

7.  SXECDTOBS  AND  Adkinlstbatobs  ({  227*) 
—Claims    Against    EJbtate— Actions— Va- 

BIANCS. 

The  fact  that  the  proof  does  not  establish 
a  claim  filed  a^inst  an  estate  upon  the  precise 
theory  stated  in  the  claim  will  not  prevent  a 
recover;  thereon. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  %  227.*] 

8.  ElKBCnTOBS  AND  Administbatobs  (§  221*)— 
Claims  Against  Estatk— Actions— Sutfi* 
oiENOT  of  Evidence. 

In  an  action  to  recover  a  sum  against  an 
estate,  baaed  apon  a  claim  for  money  collected 
by  decedent  for  claimant,  for  which  he  failed 
to  account,  evidence  keld  to  show  th&t  decedent 
did  not  make  a  full  and  fair  accounting  to 
claimant 

[Bd.  Note. — For  other  cases,  see  Ezecators 
and  Administrators,  Dec.  Dig.  |  221.*] 

9.  Appeal  and  Ebbob  ({  934*)  —  Pbksuhp- 

TIONS. 

The  appellate  court  must  indulge  in  all 
presumptions  in  favor  of  the  judgment,  and 
consider  only  that  part  of  the  evidence  most 
favorable  to  it 

[Ed.  Note. — FVjr  other  cases,  see  Appeal  and 
Etaror,  Cent  Dig.  f  3777;  Dec  Dig.  §  934.*] 

10.  Trusts  (§  103*)— Constructivk  Tbusts. 

Claimant  engaged  her  nephew,  a  banker 
and  man  of  large  business  experience,  to  collect 
a  legacy  for  her,  she  having  little,  if  any,  busi- 
ness experience,  and  being  unable  to  read  or 
write.  The  nephew  collected  the  money,  but 
never  informed  her  of  the  amount  of  money 
dne  her  on  account  of  the  legacy  and  never 
made  a  full  and  fair  accounting  for  the  amount 
collected,  but  by  his  influence  over  her  and  her 
reliance  upon  his  honesty,  he  was  enabled  to 
conceal  from  her  the  facts  showing  the  amount 
due,  and  appropriated  part  of  the  money  to  his 
own  use.  Held,  that  the  facts  raised  a  con- 
structive trust  by  the  nephew  as  to  the  money 
collected  by  him  for  claimant  tor  which  he  fail- 
ed to  account 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  i  154;    Dec.  Dig.  i  103.*] 

11.  Limitation  of  Actions  (8  102*)— Tbusts 
— Constbuctivb  Tbtjst. 

Where  one,  by  reason  of  his  position  or 
superior  knowledge,  overreaches  another  so  as 
to  deprive  him  of  his  right  to  money,  equity 
has  exclusive  jurisdiction  in  granting  relief  on 
the  ground  of  a  constructive  trust,  so  that  the 
right  to  relief  will  not  be  barred  by  the  statute 
of  limitations. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  %  502;    Dec.  Dig.  i  102.*] 

Appeal  from  Circuit  Court,  Marshall  Coun- 
ty;  Harry  Bernetha,  Judge. 


Action  by  Nancy  J.  Zehner  against  Me- 
lissa J.  Taber  and  another,  administrators. 
From  a  judgment  for  plalatlll,  defendants 
appeal.    Affirmed. 

G.  W.  Paul  and  W.  B.  Paul,  for  appellants. 
L.  M.  Lauer  and  E.  O.  Martindale,  for  ap* 
pellee. 

MYERS,  0.  J.  On  May  17. 1907,  the  appel- 
lee filed  In  the  Marshall  circuit  court  her 
amended  verified  claim  against  the  estate 
of  Thomas  O.  Taber,  deceased,  represented 
by  the  appellants  as  administrators.  There- 
after a  trial  was  had,  and  judgment  render* 
ed  In  favor  of  appellee  for  $398,021 

From  the  claim,  as  filed,  among  other  facts 
It  appears  that  on  January  10,  1894,  appellee 
was  the  widow  of  one  William  A.  Tlchenor, 
deceased,  whose  estate  was  then  pending  for 
settlement  in  the  state  of  Michigan ;  that  she 
and  one  child,  Cora  Ticbenor,  were  the  sole 
heirs  of  her  said  husband,  and  were  entitled 
to  a  certain  legacy  due  her  said  husband 
from  the  estate  of  Levi  Tillottson;  that 
Thomas  O.  Taber,  deceased,  was  a  nephetr 
of  claimant,  and  a  banker  residing  at  Argos, 
Marshall  county,  Ind.,  and  in  whom  she  had 
great  confidence  as  to  his  honest  business 
ability  and  integrity,  and  on  accoont  of 
which  she  Intrusted  to  him  the  collection  of 
said  legacy;  that  said  Thomas  O.  Taber  oa 
March  15,  1894,  and  May  3,  1894,  collected 
said  money  so  due  claimant  amounting  to 
$1,940.40,  and  which  he  received  for  the  use 
and  benefit  of  claimant;  that  with  the  ex- 
ception  of  $700,  said  Thomas  O.  Taber  never 
paid  any  of  said  money  to  this  claimant  or 
to  any  person  for  her  use  and  benefit,  and 
has  during  all  that  time  retained  said  fund 
in  his  possession  and  bad  the  same  at  the 
time  of  his  death ;  "that  on  account  of  said 
confidential  relations  and  relationship  exist- 
ing between  said  decedent  and  this  claimant, 
and  on  account  of  the  superior  knowledge  In 
business  affairs,  which  said  Taber  possessed, 
and  his  ability  to  loan,  manage,  and  control 
said  fund,  this  claimant  permitted  him  to  re? 
tain  the  same,  with  the  agreement  and  under- 
standing that  the  said  Taber  would  j^eep 
said  fund  loaned  out  and  at  Interest,  and  man- 
age and  control  said  funds  for  her,  and  that 
the  said  Taber  did  retain  and  take  control 
thereof  and  did  loan  out  at  least  a  part  of  said 
funds  as  hereinbefore  set  out,  and  said  Taber 
In  retaining  and  accepting  said  fund  accepted 
said  trust  and  agreed  to  account  to  claimant 
therefor;  that  claimant  on  divers  tlmee 
thereafter  called  upon  said  decedent  for  a 
settlement  of  their  said  trust  matter,  and  at 
each  of  said  times  said  Taber,  through  some 
plausible  excuse,  deferred  such  settlement 
and  accounting  until  be  was  taken  suddemiy 
iU,"  and  from  which  illnees  he  died;  that 
for  the  use  and  benefit  of  said  claimant  said 
Taber  on   March   15^   1804,  reeelved   $750, 
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and  on  May  3,  1894,  $1,390.20 ;  tbat  said  ad- 
ministrators have  refused  to  pay  or  settle 
■aid  claim. 

Appellants  answered  In  four  paragraphs: 
First,  a  general  denial;  second,  six-year 
statute  of  limltationa;  tblrd,  payment;  and, 
fourth,  facts  from  which  It  appears  tbat  pri- 
or to  the  beginning  of  this  action,  and  be- 
fore the  death  of  said  Thomas  O.  Taber, 
all  claims  of  claimant  against  him  had  been 
fully  settled  and  compromised.  A  demurrer 
to  the  second  and  fourth  paragraphs  of  an- 
swer were  each  overruled,  to  which  ruling 
the  plalutttr  reserved  an  exception. 

Appellants  have  assigned  error  tbat  the 
complaint  does  not  state  facts  snfflcient  to 
constitute  a  cause  of  action;  that  the  court 
erred  In  not  carrying  the  plaintiff's  demurrer 
to  the  second  and  fourth  paragraphs  of  the 
defendant's  answer  tmck  to  the  complaint, 
and  in  not  sustaining  said  demurrer  to  the 
complaint ;  and  that  the  court  erred  In  over- 
ruling appellant's  motion  for  a  new  trial. 

The  first  and  second  assignments  may  be 
considered  together.  Counsel  by  these  as- 
signments presents  the  question,  Do  the  facts 
stated  In  the  claim  filed  present  a  demand 
barred  by  the  statute  Of  limitations?  This 
being  a  claim  against  an  estate,  it  Is  only 
necessary  to  state  facts  showing  a  prima 
fade  claim.  Masters  v.  Jones,  168  Ind.  647, 
64  N.  E.  213 ;  Stanley's  Estate  v.  Pence,  100 
Ind.  637,  66  N.  B.  51,  67  N.  E.  441.;  Woods, 
Executor,  v.  Matlock,  10  ind.  App.  864,  48 
N.  E.  384;  Lelmgruber,  Adm'r,  ▼.  Leira> 
gmber,  172  Ind.  370,  86  N.  B.  78,  88  N. 
B.  693.  It  appears  that  the  claim  orig- 
inated in  1804,  and  counsel  for  appellee  in- 
sist that  the  facts  stated  Justify  the  con- 
dnslon  that  a  direct  and  continuing  trust 
was  created,  not  cognizable  at  law,  but  one 
which  was  wholly  within  the  jurisdiction 
of  equity.  If  this  be  true,  it  Is  clear  that 
appellee's  claim  was  not  barred  by  the  stat- 
ute^ "for  when  sndi  a  trust  is  shown  to  ex- 
ist there  can  be  no  limltatton  of  time." 
Hitchcock  V.  Cosper,  164  Ind.  633,  78  N.  B. 
264.  In  this  case  the  subject-matter  of  the 
action  in  question  was  personal  property, 
and  It  has  often  been  held  that  a  trust  In 
personal  property  may  be  created  by  parol. 
Oowan  et  al..  Executors,  v.  Henlka,  19  Ind. 
Aw>.  40,  48  N.  E.  809 ;  Woods,  Executor,  v. 
MatlodE,  supra;  Stanley's  Estate  v.  Pence, 
■upra. 

It  is  elementary  that  no  particular  form 
of  words  is  necessary  In  order  to  create  a 
tmst,  so  that  each  case  usually  depends  upon 
Its  own  facts  and  circumstances  from  which 
the  Intention  of  the  parties  to  create  a  trust 
is  to  be  determined.  In  this  case,  if  we  were 
to  stop  with  the  facts  showing  the  employ- 
ment by  appellee  of  Thomas  O.  Taber  to  col- 
lect the  money  dalmed  by  her  from  Levi 
TUlottson's  estate,  IJiat  he  collected  the  mon- 
ey and  failed  to  turn  over  a  portion  of  It  to 
til*  knowledge  of  appellee,   we  would  not 


have  a  case  cognizable  only  by  the  court  of 
equity,  and  the  statute  would  begin  to  rait 
from  the  time  Taber  received  the  money. 
Shfeaf  V.  Dodge,  161  Ind.  270,  08  N.  E.  292. 
The  pleaded  facts  here  show  not  only  a  blood 
relationship  between  the  parties,  but  they 
also  show  their  relationship  to  be  confiden- 
tial, and  on  the  part  of  Taber  superior 
'knowledge  and  ability  to  loan,  manage  and 
control  said  money  as  an  Indnc^uent  for  the 
parol  agreement  whereby  Taber  was  to  keep 
the  money  so  belonging  to  the  appellee,  man- 
age and  control  it  for  her;  that  In  pnrsn- 
ance  of  said  agreement  he  did  keep  It,  loan- 
ed and  managed  it  with  the  understanding 
that  he  should  account  to  the  appellee  there- 
for; that  he  never  did  account  for  it  or 
the  accumulations  thereon.  These  facts  pre- 
sent an  entirely  different  case  from  that  con- 
lildered  In  the  case  of  Hitchcock  v.  Gosper, 
supra.  Taber  having  'agreed  to  keep  and 
hold  the  money  for  the  use  and  benefit  of 
the  appellee  shows  such  a  relationship  be- 
tween the  parties  as  to  make  it  unconsdnn- 
able  to  permit  his  representatives,  because 
of  lapse  of  time  only,  to  defeat  appellee's 
claim  otherwise  Justly  due  and  owing  to  her. 
Thomburg,  Adm'r,  v.  Buck,  13  Ind.  App.  446, 
41  N.  B.  85.  In  view. of  our  statute,  section 
2828,  Burns'  Ann.  St  1908,  requiring  the 
holder  of  a  claim  against  an  estate  to  "file  a 
succinct  and  definite  statement"  thereof,  we 
are  satisfied  that  the  facts  set  forth  by 
appellee  are  suflSclent  to  authorize  proof  In 
its  support;  the  question  for  decision  being 
whether  appellee  had  a  Jnst  and  enforceable 
claim  against  the  estate  of  Thomas  O.  Taber. 

In  substance,  the  evidence  shows  without 
contradiction  that  Thomas  O.  Taber,  deceas- 
ed, was  a  nephew  of  appellee,  and  in  the  year 
1894  he  received  from  the  estate  of  Levi  Til- 
lottBon,  deceased,  $3,880.40,  one-half  of  which 
belonged  to  the  appellee;  tbat  he  made  said 
collection  in  pursuance  of  a  contract  of  date 
December  1,  1893,  between  the  appellee  and 
himself,  whereby  he  was  to  "bear  his  own 
expenses  In  costs  of  said  collection,"  and  aa 
compensation  therefor  he  was  to  receive  one-' 
tblrd  of  the  sum  collected.  The  other  half 
of  said  sum  so  collected  belonged  to  Cora 
Tlchenor,  for  whom  said  Taber  was  appoint- 
ed guardian.  On  October  16,  1804,  Taber 
filed  in  the  Matahall  circuit  court  a  current 
report  in  said  guardianship,  from  which  It 
appears  that  he  charged  himself  with  $1,- 
940.20,  and  claimed  credit  for  one-haU  of  at- 
torney's fees,  $148.71,  and  for  bis  services 
as  guardian  In  making  said  collection  $250. 

From  the  foregoing  facts  It  conclusively 
appears  that  said  Taber  collected  for  appel- 
lee $1,040.20,  and  if  it  be  conceded  that  ha 
was  entitled  to  one-third  of  said  sum  so  col- 
lected for  her,  or  $646.73,  and  that  ai^)ellee 
should  reimburse  said  Taber  for  one-half  of 
the  attorney's  fees,  $148.71,  there  would  stUl 
be  due  appellee  in  May,  1894,  $1,144.76. 
Thomas  O.  Taber  died  December  28,  1906. 
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Among  the  private  papers   of   Thomaa   O.  | 
Taber,  and  In  his  handwriting,  was  found  a 
memorandum  as  follows: 

"Argos,  Indiana,  May  4,  1884.  Account  of 
collection  for  Nancy  J.  Tlchenor,  widow  of 
Wm.  A.  Tlchenor,  and  Cora  A.  Tlchenor, 
minor  heir  of  the  late  Wm.  Anson  Tlchenor, 
deceased,  from  Levi  Tlllottson,  Ex.,  estate 
of  Levi  Tlllottson  deceased. 

Total  amount  collected $3,880  40 

Total  expenses  In  suit,  making  col.. .        497  42 


$3,382  98 


Cora  A.  Tlchenor $1,601  49 

Nancy  J.  Tlchenor 895  45 

T.  O.  Taber 796  04 


$  3,382  98" 


Among  the  oitrles  In  the  Individual  hank 
ledger  of  the  State  Exchange  Bank  of  Argos, 
Ind.,  of  which  bank^ln  1894  Taber  was  its 
cashier,  these  entries  appear:  "Nancy  J. 
Tlchenor.  1894.  May  7th,  by  cash  $895.45; 
May  19th,  to  cash  $895.45."  On  May  15, 
1894,  the  State  Exchange  Bank  Issued  to  ap- 
pellee a  certificate  of  deposit  calling  for 
$890.46.  On  June  20,  1894.  the  same  bank 
Issued  to  appellee  a  certtflcaie  of  deposit  for 
$ld0.45  and  on  June  27,  1894,  the  same  bank 
Issued  another  certificate  to  appellee  for 
$180;  and  on  the  part  of  the  bank,  the  first 
certificate  was  signed  by  T.  O.  Taber,  cash- 
ier, and  the  last  two  certificates  by  William 
Railsback,  Its  president  Each  of  these  cer- 
tificates was  indorsed  on  the  back  by  Nancy 
J.  Tlchenor.  These  certificates  were  explain- 
ed by  the  president  of  the  bank  as  follows: 
"The  first  certificate  was  returned  to  the 
bank,  and  $700  of  which  was  used  in  making 
a  loan,  and  the  balance  is  represented  by  the 
second  certificate;  the  second  certificate  was 
returned,  and  the  last  certificate  issued  in 
its  place  for  $180,  and  $10.45  paid  to  the  ap- 
pellee In  cash.  It  also  appears  that  a  real 
estate  mortgage,  of  date  June  20,  1894,  was 
given  to  secure  a  note  of  date  June  16,  1894, 
due  two  years  after  date,  for  $700,  signed  by 
one  Swlhart  and  payable  to  Nancy  J.  Tlchen- 
or; that  this  mortgage  was  satisfied  June 
20,  1896;  that  on  June  17,  1896,  a  mortgage 
was  executed  by  one  Sarber  to  secure  the 
payment  of  a  note  for  $600,  due  two  years 
after  date,  payable  to  appellee;  that  said 
Taber  negotiated  said  loan,  and  said  last 
note  and  mortgage  was  prepared  under  his 
direction;  that  said  Sarber  had  no  dealings 
with  the  appellee  prior  to  obtaining  the  mon- 
ey aforesaid;  that  the  Interest,  as  it  became 
due,  and  the  note  when  due  was  paid  to  ap- 
pellee: that  in  the  fall  of  1896,  according  to 
the  recollection  of  appellee's  son-in-law  who 
was  a  witness  at  the  trial,  said  Taber  admit- 
ted having  $600  or  $700  belonging  to  appel- 
lee, and  exhibited  to  him  certain  items  In  bis 
bank  book  to  verify  bis  statement;  that  this 
admission  was  made  in  explanation  of  a  dif- 
ference of  opinion  between  appellee  and  Ta- 


ber as  to  the  amount  of  money  In  his  hands 
belonging  to  the  former;  that  in  May,  1894, 
appellee  being  dissatisfied  with  the  amount 
of  money  received  from  Taber,  consulted  an 
attorney  from  the  town  of  Argos  regarding 
the  matter,  and  as  a  result  of  this  consulta- 
tion the  attorney  wrote  to  Taber  asking  him 
to  call  at  his  office  and  adjust  the  matter,  but 
Instead  of  going  to  the  attorney's  office,  Mr. 
Taber  with  another  gentleman  went  to  the 
home  of  the  appellee,  who  was  then  In  ill 
health,  and  who  could  neither  read  nor  write 
except  write  her  own  name,  and  there  ob- 
tained her  signature  to  a  paper  dated  May 
17,  1894i  purporting  to  be  a  receipt  for  $1,000 
in  full  of  her  share  of  the  money  collected 
from  the  Levi  Tlllottson  estate,  and  in  full 
settlement  of  said  collection  between  said 
Taber  and  herself,  but  there  is  no  evidence 
that  any  money  was  paid  upon  that  occasion. 
The  gentleman  who  accompanied  Taber  on 
that  occasion  was  present  at  the  trial  and 
testified  that  he  saw  no  money  paid. 

The  undisputed  facts  in  this  case  present 
for  our  consideration  a  case  different  in  many 
particulars  from  that  presented  by  the  facts 
as  set  forth  in  the  claim  filed.  But  her 
fallnre  to  establish  the  claim  upon  the  pre- 
cise theory  outlined  by  the  pleaded  facts  will 
not  bar  her  right  to  recover.  Masters  t. 
Jones,  supra;  Stanley's  Estate  v.  Pence, 
supra;  Woods,  Executor,  v.  Mattlock,  snpra. 

It  cannot  be  said  that  the  claim  states 
facts  from  which  fraud  can  positively  be  in- 
ferred. But  the  facts  as  developed  at  the 
trial  show  that  Taber  was  a  man  of  large 
business  experience,  accnstomed  to  dealing 
with  men,  evidently  understood  human  na- 
ture, and  a  man  in  every  way  able  to  take 
,care  of  himself  in  business  matters.  It  la 
also  perfectly  plain  that  the  appellee  was  a 
person  having  but  little  if  any  business  ex- 
perience, unaccustomed  to  business  methods, 
unable  to  read  or  write,  and  helpless  as  com- 
pared vrlth  a  person  so  well  equipped  as  Mr. 
Taber  to  drive  a  good  bargain.  There  Is  no 
evidence  in  the  record  tending  to  show  that 
Mr.  Taber  ever  rendered  to  appellee  a  state- 
ment of  his  doings  with  reference  to  the 
money  received  by  him  under  his  contract  of 
December  1, 1893.  There  is  no  evidence  show- 
ing that  the  appellee  was  ever  informed  or 
knew  the  amount  of  money  due  her  from 
Taber  on  account  of  the  collection  made  by 
him.  At  times  there  seems  to  have  been 
some  doubt  in  her  mind  as  to  whether  she 
had  received  from  Taber  the  amount  of  mon- 
ey to  which  she  was  entitled.  This  doubt 
appears  to  have  readily  yielded  under  the  in- 
fluence of  Taber,  for  when  she  sought  to 
have  the  matter  adjusted  through  a  repre- 
sentative, we  find  Taber  calling  upon  her, 
rather  than  her  attorney,  who  had  invited 
him  to  his  office  for  a  conference  regarding 
said  collection.  At  that  time  he  secured  ap- 
pellee's signature  to  an  Instrument  purport- 
ing to  show  a  full  settlement  of  their  mat- 
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ten  by  tbe  payment  of  an  amonnt  much  less 
than  the  true  amonnt  dna  Looking  to  the 
omtract  of  December  1,  1893,  the  private 
statement  of.  the  acooant  between  himself 
and  the  appellee  of  date  May  4,  1894,  and 
the  transaction  as  exhibited  by  the  books  of 
the  State  B^zchange  Bank,  together  with  bis 
manifested  interest  In  her  welfare  by  look- 
ing after  the  loaning  of  her  money,  and 
whose  Judgment  as  to  the  security  ofCered 
was  apparently  unquestioned,  leads  us  to  con- 
clude that  a  full  and  fair  accounting  by  Ta- 
ber  was  never  made  to  appellee.  But  by 
reason  of  his  Influence  with  her,  and  her  re- 
liance upon  his  honesty  and  fair  treatment 
In  tbe  matter,  be  was  enabled  to  conceal 
from  her  the  facts  as  they  really  existed, 
thereby  enabling  him  to  retain  and  appropri- 
ate to  his  own  use  money  Justly  belonging 
to  her  and  In  violation  of  a  positive  fiduciary 
obligation.  All  presumptions  are  to  be  in- 
dulged in  favor  of  the  Judgment,  and  It  Is  our 
duty  to  consider  only  that  part  of  the  evi- 
dence most  favorable  to  the  action  of  the 
lower  court  While  there  Is  no  evidence  from 
which  we  can  say  that  by  agreement  a  trust 
was  created,  yet  the  evidence  is  such  as  to 
warrant  a  court  of  equity  in  taking  cogni- 
zance of  the  matter,  and  prevent  a  failure  of 
Justice  by  declaring  a  trust  relation  between 
the  parties  whether  they  so  Intend  or  not 
Jackson  v.  Landers,  134  Ind.  529,  34  N.  B. 
323;  Meredith  v.  Meredith,  150  Ind.  299,  50 
N.  B.  29;  Wright  v.  Moody,  116  Ind.  175,  18 
N.  E.  608.  In  tbe  case  of  Bonham  v.  Doyle, 
39  Ind.  App.  438,  77  N.  B.  860,  It  Is  said: 
"Whenever  a  fiduciary  relation  is  shown  to 
exist,  either  by  actual  averment  or  by  the 
statement  of  relations,  during  the  continu- 
ance of  which  confidence  is  necessarily  re- 
posed by  one  or  a  corresponding  influence 
possessed  by  the  other,  the  person  availing 
himself  of  his  position  to  obtain  an  advan- 
tage becomes  In  equity  a  trusts  BuflFman 
V.  Huffman  (1906)  35  Ind.  App.  643  [73  N.  B. 
1096]." 

^  We  are  not  unmindful  of  the  rule  that  tbe 
statute  of  limitations  will  run  against  trusts 
where  there  is  concurrent  law  and  equity  Ju- 
risdiction, but  in  cases  where,  as  here,  one 
party  by  acts  or  controlling  influences  over- 
reaches another  for  such  a  length  of  time  as 
tbe  law  will  grant  no  relief,  and  relief  must 
come,  If  at  all,  through  a  court  of  equity,  then 
the  case  may  be  said  to  be  one  of  exclusive 
equitable  Jurisdiction  (19  A.  &  E.  Ency.  Law 
[2d  Ed.]  242),  and  within  the  exception  to  the 
general  rule  that  Ignorance  of  one's  rights  Is 
unavailing  to  stop  the  running  of  the  statute. 
The  exception  arises  In  "cases  of  conceal- 
ment of  the  cause  of  action  or  fraud  on  tbe 
part  of  the  defendant,  and  In  special  cases 
where  the  Ignorance  of  the  plaintiff  Is  due 
to  no  fault  or  negligence  of  his  own,  but  to 
the  peculiar  circumstances  of  the  case"  (19 
A.  &  B.  Ency.  Law  [2d  Ed.]  214). 


Ebivlng  concluded  that  Taber  was  a  trus- 
tee, and  appellee  his  cestui  que  tmst,  tbe 
case  as  here  presented  is  not  one  within  tbe 
statute  of  limitations. 

Other  questions  presented  and  argued  by 
counsel  have  been  examined  by  us,  but  in 
Tlew  of  the  fact  that  a  correct  conclusion 
was  reached  In  tbe  court  below,  they  are  not 
of  such  Importance  as  to  be  eflectlTe  in  over- 
throwing the  Judgment 

The  attention  of  this  court  is  called  to  the 
fact  that  since  the  submission  of  this  cause 
the  appellee  has  died.  The  Judgment  Is 
therefore  affirmed  as  of  the  date  of  tbe  Bub- 
misslon  of  this  cause  in  this  court 


(47  Ind.  A  141) 

CHICAGO  &  E  L  R.  00.  t.  VBSTBB. 
(Na  6,875.) 

(Appellate  Court  of  Indiana,  DivMon  No.  1. 
Feb.  16,  1911.) 

1.  RAii.B0Ans  (!  328*)— Ofebation— IRJUBIES 
AT  CROSSINQS— CONTBIBtrrORY  Neouoekcb 
OF  Pebbon  Injubed. 

Where  the  view  of  the  main  track  at  a 
crossing  was  cut  off  except  for  a  short  distance, 
and  one  wishing  to  cross  waited  nntil  a  train 
had  passed  and  then  went  upon  the  track  and 
was  struck  by  a  part  of  the  preceding  train, 
which  had  broken  loose  and  was  following  at  a 
high  rate  of  speed,  he  was  not  guilty  of  con- 
tributory negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §§  1057-1070;  Dec  Dig.  §  328. •] 

2.  Appeal  and  Ebbob  (§  lOOl*)- Review- 
Vebdiot— Conclusiveness. 

A  verdict  is  conclusive  unless  the  evidence 
is  such  as  to  compel  a  different  opinion  by  the 
Appellate  Court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  3928-3934;  Dec  Dig.  | 
1001.*] 

3.  BAILBOADS   (8  845*)— OFXBATION— INJUBIES 

AT  Cbossino— Pleading. 

In  an  action  against  a  railroad  company  for 
negligently  killing  one  crossing  its  tracks,  in  a 
municipality,  the  complaint  set  out  that  the  in- 
jury was  caused  by  the  breaking  of  the  train 
into  two  parts  as  a  result  of  negUgent  construc- 
tion and  equipment  and  of  negligent  operation 
and  of  running  at  a  greater  rate  of  speed  than 
allowed  by  the  ordinances,  and  that  the  dece- 
dent was  struck  by  the  unattached  part  of  the 
train  because  of  defendant's  negligence  in  per- 
mitting the  train  to  break  in  two  and  run  wild, 
and  because  of  the  high  speed  of  both  parts, 
and  because  both  parts  of  the  train  were  so 
negligently  managed  as  to  be  out  of  control. 
Held,  that  this  complaint  proceeded  upon  the 
theoiy  that  both  parts  of  the  train  were  negli- 
gently managed  both  before  and  after  separa- 
tion, and  hence  evidence  of  negligent  manage- 
ment of  the  separated  section  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  SJ  1113-1116 ;  Dec.  Dig.  §  345.*] 

4.  Appeal  ahd  Ebbob  (|  171*)  —  Bevibw — 
Theobt  of  Pleading. 

Where  a  complaint  is  only  uncertain,  the 
Appellate  Court  will  adopt  the  theory  of  the 
parties  and  trial  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Ehrror,  Cent  Dig.  $|  1056-1061;  Dec.  Dig.  { 
171.*] 


•For  otber  cases  sea  sams  toplo  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  *  R«p'T  Indexes 
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6w  Raii,boad8  (8  817*)— Operation— Ihjubibs 
AT  Cbossingb— Speed — Violation  of  Obdi- 

ir  ANDES. 

A  municipal  ordinance  regulating  the  speed 
of  trains  has  no  application  to  the  8i>eed  of  a 
wild  or  separated  section  of  train  running  with- 
out an  engine,  save  to  th«  extent  the  speed  of 
the  train  is  transmitted  to  It,  and,  while  speed 
received  from  the  engine  in  excess  of  the  ordi- 
nance would  show  a  violation,  speed  acquired 
afterward  would  not,  though  it  might  show  neg- 
ligence in  the  operation  of  the  detached  section. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  U  1000-1012;   Dec.  Dig.  «  317.*] 

6>  Afpeal  and   Ebrob  (f  880*)  —  Review — 

Vebdicts— Pbiwumptionb. 

Every  presumption  is  exercised  in  favor  of 
the  verdict. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  C(^t  Dig.  }{  3755-S761;  Dec.  Dig.  { 
930.*] 

7.  Evidence   (|  76*)— Peesumptions  —  Faii.- 
XTBE  TO  Introduce  Evidence. 

Where  an  accident  occurs  through  circum- 
stances peculiarly  within  the  knowledge  of  de- 
fendant,'bis  failure  to  Introduce  evidence  will 
warrant  an  inference  of  negligence. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  8  95;    Dec.  Dig.  8  76.*] 

8.  Railboads  (}  348*)— Ofebatioh— Injttbieb 
AT  Cbossingi — Evidence. 

In  an  action  against  a  railroad  for  killing 

Slaintiff's  intestate  while  crossing  a  track,  evi- 
ence  heti  to  warrant  the  juiy  in  finding  that 
the  accident  arose  out  of  defendant's  negligence. 
'[Bid.   Note.— For   other  cases,  see   Railroads, 
Cent  Dig.  g§  113S-1150;   Dec.  Dig.  8  34&*] 

9.  Death  ({  86*)— Action  fob  Death— Next 
OF  Kin— Meabube  of  Dahaqes. 

In  an  action  for  wrongful  death  for  the 
benefit  of  the  next  of  kin  whom  the  deceased 
was  under  no  obligation  to  support,  the  award 
of  damages  must  be  computed  upon  the  benefits 
the  next  of  kin  could  reasonably  expect  as 
judged  from  the  past,  and  not  what  might  be 
expected  from  the  futnre. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  88  108-119;   Dec.  Dig.  g  80.*] 

10.  Death  (§  99*)— Action  fob  Death— Ex- 

CESSITE  DAKAOEa. 

In  an  action  by  a  widowed  mother  54  years 
old  for  the  death  of  an  nnmarried  son  24  years 
old,  who  was  her  sole  support,  contributing 
about  $15$  annually,  an  award  of  $4,000  dam- 
ages was  excessive. 

[EM.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  88  125-130;   Dec.  Dig.  8  99.*] 

Appeal  from  Circait  Court,  Fountain  Conn- 
ty;   Jno.  West,  Judge. 

Action  by  John  6.  Yoeler,  as  administra- 
tor of  the  estate  of  Bernard  Polk,  deceased, 
against  the  Chicago  &  Eastern  Illinois  Rail- 
road Company.  From  a  Judgment  for  plain- 
titf,  defendant  appeals.  Reversed  and  re- 
manded. 

Homer  T.  Dick,  Lucas  Nebeker,  and  B.  H. 
SenefF,  for  appellant  Uvengood  &  Bryant 
and  Chas.  R.  Milford,  for  appellee. 

HOTTBL,  J.  This  is  an  action  brought  by 
John  O.  Vester,  as  administrator  of  the  es- 
tate of  Bernard  Polk,  deceased,  against  the 
appellant  to  recover  damages  on  account  o( 
the  death  of  said  Polk  resulting  from  be- 
ing struck  by  .one  of  appellant's  trains,  at  a 


point  In  the  city  of  Attica,  Ind.,  where  a 
street  of  said  city  crosses  appellant's  railroad 
tracks.  This  action  was  brought  by  said  ad- 
ministrator for  the  benefit  of  and  to  recover 
for  Rosa  A.  Polk,  the  mother  of  said  de- 
ceased, damages  accruing  to  her  by  way  of 
loss  of  contribution  and  support .  resulting 
from  the  death  of  her  said  son.  The  com- 
plaint was  In  fire  paragraphs.  A  demurrer 
was  filed  to  each  of  the  paragi-aphs,  and  was 
sustained  as  to  the  first  and  third  para- 
graphs and  overruled  as  to  the  second, 
fourth,  end  fifth,  and  exceptions  given  to  the 
ruling  on  each  paragraph.  The  case  was 
then  put  at  issue  by  a  general  denial.  There 
was  a  trial  by  Jury,  answers  to  Interroga- 
tories, general  verdict  for  appellee  in  the 
sum  of  $4,000,  motion  for  a  new  trial  over- 
ruled, and  exceptions,  and  Judgment  on  the 
verdict,  from  which  tills  appeal  la  taken. 

The  substance  of  the  facts  as  to  the  tlme^ 
place,  surroundings,  and  circumstances  of 
the  injury,  as  set  out  in  the  complaint,  and 
each  of  the  paragraphs  thereof,  may  be  sum- 
marized as  follows:  The  deceased,  Polk, 
was  injured  at  a  crossing  on  appellant's  rail- 
road on  Washington  street  in  said  city,  which 
street  runs  east  and  west  and  Is  about  82^ 
feet  wide;  that  Union  street,  in  said  city, 
runs  north  and  south;  that  the  appellant's 
road  runs  on  Union  street  In  said  city  from 
where  it  enters  the  city  at  the  south  to  and 
beyond  Washington  street  on  a  downgrade 
toward  the  north;  that  three  of  the  a^qpel- 
lant's  tracks  cross  said  Washington  street, 
to  wit,  the  main  line  being  the  center  track, 
and  a  side  track  on  the  east  13%  feet  from 
the  main  line  or  center  track,  and  another 
side  track  on  the  west  about  80  feet  from 
the  main  track.  The  frelghthouse  is  87 
feet  south  of  Washington  street  and  on  the 
east  side  of  oil  of  said  tracks. 

(We  now  quote  from  appellant's  brief:) 
"That  In  the  afternoon  of  October  19,  1906, 
decedent  had  occasion  to  pass  over  said 
Washington  street  crossing  from  the  east 
side  of  said  Union  street,  with  a  wagon  load- 
ed with  com,  drawn  by  a  team  of  mules,  to 
the  grain  elevator  on  said  Washington  street, 
west  of  said  crossing.  That,  when  he  arriv- 
ed at  about  the  north  line  of  Washington 
street,  a  train  of  freight  cars  was  approach- 
ing the  crossing  from  the  south  and  on  said 
main  track,  and  he  stopped  about  16  feet 
north  of  the  center  of  Washington  street, 
with  his  team  facing  south,  and  waited  there 
for  said  train  to  pass.  A  train  of  freight 
cars  was  standing  on  said  east  track,  cut  so 
as  to  leave  a  space  about  the  center  of  said 
street  of  about  25  feet,  the  locomotive  and 
one  car  being  north  of  said  space,  and  the 
balance  of  such  train.  20  cars  or  more  south 
of  said  openingi  which  train  obscured  his 
view  of  the  main  track,  except  as  he  could 
see  through  said  opening  at  an  angle  of 
about  45  degrees.     Said  approaching  train 
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gave  tbe  proper  signals,  and  passed  over 
aaiA  croBSlBg  at  a  rate  of  speed  of  more 
tban  10  miles  per  hoar,  and  about  20  miles 
par  hoar.  That  some  time  prior  thereto 
said  train  had  broken  la  two  parts,  the  ex- 
act time  and  place  of  such  paiting  being  un- 
known, and,  when  the  first  portion  of  the 
train  had  passed  about  300  feet,  he  started 
his  team  across  the  tracks,  being  unable 'to 
look  south  for  a  greater  distance  than  20 
or  30  feet  until  his  team  was  on  tbe  main 
track,  on  aocount  of  the  obstruction  by  said 
freight  train  on  said  east  track,  sraae  cars 
on  said  spur  track,  and  said  station.  That 
he  drove  through  said  gap  with  due  care,  and 
saw  and  heard  nothing  indicating  the  ap- 
proach of  any  other  train,  or  any  part  of  a 
train,  and  was  struck  and  killed  by  said  de- 
tached portion  of  said  train.  Xhat  no  warn- 
ing was  given  him  of  the  approach  of  said 
detached  portion  of  said  train  by  any  one 
and  he  had  no  knowledge  that  the  same  was 
approaching,  and  supposed  that  the  entire 
train  had  passed." 

While  the  allegations  of  negligence  and  its 
causatlTe  connection  with  the  Injury  are  not 
Identical  in  the  three,  paragraphs  of  com- 
plaint, yet  we  think,  for  the  purposes  of  this 
opinion,  that  it  is  necessary  to  set  out  those 
contained  in  the  fifth  paragraph  only.  The 
allegations  of  the  fifth  paragraph,  as  to  neg- 
ligence and  proximate  cause,  are  as  follows: 
"That  said  train  was  broken  in  two  wholly 
on  account  of  the  negligence  of  tbe  defendant 
as  follows:  (1)  The  careless  and  negligent 
construction  and  equipment  of  said  train, 
and  in  and  by  the  fact  that  the  defendant 
negligently  and  carelessly  used  defective 
brakes,  brake  shoes,  rods,  beams,  and  con- 
necting appliances,  which,  on  account  of 
their  defective  condition,  did  not  bold  the 
two  parts  of  the  train  together,^  of  which  de- 
fective condition  the  defendant  had  knowl- 
edge at  the  time.  (2)  By  and  on  account  of 
the  negligence  of  the  defendant  in  and  by 
the  careless  and  negligent  handling  and  op- 
eration and  management  and  control  of  said 
train  and  each  part  thereof.  (3)  By  reason  of 
the  defendant  negligently  and  carelessly  al- 
lowing and  permitting  said  train  and  each 
part  thereof  to  run  past  said  crossing  at 
Bach  high  rate  of  speed,  namely,  more  than  10 
miles  an  hour,  and  about  20  miles  an  hour,  in 
violation  of  an  ordinance  of  the  said  city 
of  Attica,  hereinafter  set  out.  •  •  •" 
Also,  the  following:  "That  the  decedent  was 
«tmclc  by  said  detached  part  of  said  train 
and  injured  thereby  as  above  described, 
wholly  on  account  of  the  negligence  of  the 
defendant  in  this,  to  wit:  First  By  care- 
lessly and  negligently  permitting  said  train 
to  break  in  two  and  run 'wild,  because  of  the 
defective  and  negligent  equipment  of  said 
train,  because  of  the  negligent  and  careless 
handling  of  said  train,  and  because  of  tbe 
unlawfnl  and  high  rate  of  speed  of  the  train 
and  both  parts  thereof.  Second.  By  care- 
lessly ■  and  negligently  managing  and  run- 
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nlng  said  train  and  each  part  tliereof;  In 
that  neither  part  was  under  the  control  of 
the  defendant,. 80  that  it  could  be  stopped 
and  controlled  when  necessary  and  proper. 
Third.  By  carelessly,  negligently,  and  un- 
lawfully allowing  and  permitting  said  train, 
and  each  part  thereof,  to  be  run  and  to  go 
within  said  city  limits  and  past  said  Wash- 
ington street  as  aforesaid,  at  said  high  and 
unlawful  'rate  of  speed,  namely,  more  than 
lU  miles  per  hour,  and  about  20  miles  per 
hour,  and  thus  negligently  allowing  said  de- 
tached part  to  strike  and  kill  said  Polk  as 
oioresaid." 

The  first  and  only  error  argued  is  that 
"the  court  erred  in  overruling  appellant's 
motion  for  a  new  trial."  The  grounds  for 
new  trial  are:  "(1)  The  damages  assessed 
by  the  Jury  are  excessive.  (2)  The  verdict 
of  the  Jury  is  not  sustained  by  sufi3clent  evi- 
dence. (3)  The  verdict  of  the  Jury  la  con- 
trary to  the  evidence.  (4)  The  verdict  of  the 
Jury  is  contrary  to  law.  (5)  The  assessment 
of  the  amount  of  recovery  Is  erroneous,  be- 
ing too  large." 

Counsel  first  discuss  the  sufficiency  of  the 
evidence  and  say  that  the  evidence  affirma- 
tively shows  contributory  negligence  on  the 
part  of  the  deceased.  It  seems  to  us  that 
the  above  statement  of  tbe  facts  set  out  in 
the  complaint,  which  it  is  practically  admit- 
ted the  proof  shows  to  be  correct  upon  the 
subject  of  contributory  negligence,  is  all  that 
is  necessary  to  show  that  the  deceased  acted 
as  any  prudent  man  might  act  similarly  situ- 
ated. In  fact,  appellant's  counsel  concede  that 
the  conditions  were  such  that  the  deceased 
probably  could  not  have  seen  in  time  to  save 
his  team;  but  that.  If  he  bad  been  looking 
and  had  exercised  proper  care,  he  could  have 
escaped  in  time  to  prevent  injury  to  himself. 
It  is  much  easier  from  a  position  of  safety 
to  speculate  upon  what  would  have  been 
prudent  and  considerate  action  than  to  form 
the  opinion,  and  promptly  act  upon  it,  when 
tbe  danger  is  present  and  the  peril  immi- 
nent Under  such  circumstances,  eminently 
prudent  men  might  act  entirely  difTerent 
There  Is  no  better  tribunal  to  Judge  of  the 
prudence  of  the  acts  and  conduct  of  a  man 
so  situated  than  a  Jury  of  12  men.  Their 
Judgment  and  conclusion  should  be  final,  un- 
less the  facts  and  circumstances  are  snch  as 
to  compel  a  dilferent  opinion  by  the  appel- 
late tribunal.  The  facts  in  the  case  at  bar 
do  not  Justify  snch  a  conclusion. 

Counsel  next  discuss  "defendant's  negli- 
gence." Under  this  head,  counsel  concede 
that  the  complaint  sufficiently  charges  negli- 
gence in  the  breaking  of  the  train,  in  that  It 
charges:  "First,  the  use  of  defective  appli- 
ances, with  knowledge  of  snch  defects.  Sec- 
ond, careless  and  negligent  management  of 
the  train,  and  each  part  thereof.  Third,  neg- 
ligently allowing  the  train,  and  each  part 
thereof,  to  run  past  said  crossing,  in  excess 
of  10  miles  per  hour,  and  thereby  violating 
the  speed  ordinance  of  the  city."  But  coun- 
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sel  Insist  that  these  allegations  all  have  ref- 
erence "directly  and  exclusively  to  the  cause 
of  the  hreak  at  the  train,"  and  must  there- 
fore "be  limited  to  conditions  or  acts  at  or 
before  the  time  of  such  break."  They  insist, 
therefore,  that  It  is  not  the  theory  of  either 
paragraph  of  the  complaint  that  there  was 
careless  and  negligent  management  at  the 
separated  or  lost  division  of  the  train  after 
the  break,  but  that  the  theory  of  each  para- 
graph upon  this  subject  of  negligent  manage- 
ment of  "each  of  the  parts  of  the  train"  re- 
lates to  the  management  prior  to  the  break, 
and  not  after,  and  that  therefore  any  evi- 
dence of  negligent  management  or  operation 
of  the  second  division  of  the  train  after  the 
break  was  a  departure  from  the  negligence 
charged  and  should  not  be  considered  In  de- 
termining the  sufficiency  of  the  evidence  to 
sustain  the  verdict.  If  corunsel  are  right  in 
their  theory  of  the  complaint,  such  evidence 
would  have  been  subject  to  objection  and 
should  have  been  excluded.  There  Is  some 
ambiguity  and  uncertainty  as  to  this  theory 
of  the  complaint;  but  we  think  the  allega- 
tions in  the  fifth  paragraph,  at  least,  are 
sufficient  to  indicate  that  the  pleader  was 
proceeding  upon  the  theory  that  the  separate 
parts  of  the  train  were  negligently  operated 
and  managed,  both  before  and  after  the  sepa- 
ration. This  theory  seems  to  have  been 
adopted  by  both  appellant  and  appellee,  and 
by  the  trial  judge  as  well,  at  the  trial  of  the 
cause,  as  indicated  by  the  evidence  and  the 
interrogatories  propounded  by  appellant's 
counsel.  Where  there  is  only  uncertainty 
and  ambiguity  in  the  meaning  or  theory  of  a 
pleading,  that  theory  will  be  adopted  by  this 
court  which  the  parties  and  the  trial  court 
adopted  at  the  trial.  Lake  Erie,  etc.,  Co.  v. 
McFall,  163  Ind.  574,  76  N.  El  400;  Southern 
R.  Co.  T.  Jones,  33  Ind.  App.  333,  71  N.  E. 
275. 

Counsel  next  Insist  that  too  much  Im- 
portance should  not  attach  to  the  speed  ordi- 
nance and  the  proof  of  a  violation  thereof, 
and  in  this  connection  Insist  that  the  city 
ordinance  cannot  be  construed  as  applying 
to  or  affectinj;  parts  of  a  train,  by  accident, 
separated  from  the  engine  and  front  part  of 
the  train.  Counsel  for  appellee,  on  the  other 
hand,  contend  that  the  operation  of  the  loose 
or  separated  part  of  the  train,  which  col- 
lided with  the  deceased.  In  excess  of  the 
speed  limit  of  the  city  ordinance,  was  in 
fact  a  violation  of  the  ordinance  and  there- 
fore negligence  per  se. 

We  think  that  the  position  of  appellant's 
counsel  upon  this  feature  of  the  case  Is  cor- 
rect, subject,  however,  to  some  qualification 
and  modification.  We  do  not  think  that  the 
city  ordinance  In  question  contemplates  the 
controlling  or  regulation  of  the  speed  of  part 
of  a  train  separated  by  accident  from  the 
main  part  of  the  train,  and,  being  Itself  with- 
out any  engine,  because  such  a  regulation  and 
control  necessarily  contemplates  and  implies 
permission  or  license  to  run  or  operate  such 


wild  or  loose  sections  of  a  train  witbin  the 
city  Ilmltfr,  subject  to  the  condition  only  tliat 
they  be  operated  within  the  speed  limits  fixed 
by  the  ordinance.  We  do  not  think  the  dty 
ordinance  in  question  contemplated  any  sacb 
permission  or  license.  Wild  or  separated  sec- 
tions of  trains  running  without  an  engine  are 
in  themselves  necessarily  dangerous,  and  nei- 
ther statutory  town  nor  city  regulation  con- 
template licensing  or  permitting  their  opera- 
tion, or  intend  the  regulation  or  control  of 
their  operation,  except  as  their  operation  is 
necessarily  connected  with  and  controlled  by 
the  train,  of  which  such  detached  section 
formed  a  part,  and  from  which  it  became 
separated.  To  this  extent  we  think  the  posi- 
tion of  appellant's  counsel  should  be  quali- 
fied. 

To  apply  the  principle  which  we  think  ap- 
plicable in  such  cases,  we  will  take  the  case 
at  bar.  Any  speed,  which  the  loose  or  sepa- 
rated part  of  the  train,  which  collided  with 
and  killed  the  deceased,  acquired  or  had,  as 
a  result  of  the  speed  of  the  train  from  wliich 
it  became  separated,  would,  we  think,  be 
witbin  the  purview  and  control  of  the  ordi- 
nance Introduced  In  evidence  governing  the 
speed  of  trains;  and,  if  such  speed  of  such 
separated  section  so  acquired  and  had  was  in 
excess  of  the  speed  provided  by  the  ordi- 
nance, such  fact  would  be  evidence  of  a  viola- 
tion of  the  ordinance.  On  the  other  hand, 
any  speed  such  loose  or  separated  part  of  the 
train  acquired  of  its  own  momentum,  after 
the  separation,  and  because  of  any  incline  in 
the  grade  of  the  track,  would  not  be  within 
the  purview  and  control  or  regulation  of  the 
ordinance;  but  such  speed  might  be  evi- 
dence of  bad  E&anagement,  and  lack  of  prompt 
and  efficient  control  by  those  In  charge  of 
such  separated  or  loose  part  of  the  train, 
and,  from  such  lack  of  prompt  and  efficient 
control  of  such  loose  part,  the  negligence  of 
appellant  might  be  inferred  by  the  jury. 

Under  the  evidence  in  this  case,  these 
questions  were  questions  of  fact  for  the  Jury, 
and  their  conclusion,  under  the  rules  of  this 
court,  which  presumes  everything  in  favor 
of  that  conclusion,  rather  than  against  it, 
will  not  be  disturbed.  We  think  the  conclu- 
sions above  expressed  are  in  perfect  harmony 
with  the  cases  relied  upon  and  cited  both  by 
appellee  and  appellant,  viz.:  Ohio,  etc.,  R. 
Co.  V.  McDaneld,  5  Ind.  App.  108,  31  N.  E. 
836;  Lang  v.  Mo.  Pac.  Ry.,  115  Mo.  App.  488, 
91  S.  W.  1012;  Shirk  T.  N.  R.  Co.,  14  Ind. 
App.  126,  42  N.  E.  656. 

It  la  next  cdntended  that  there  was  no  evi- 
dence to  warrant  the  jury  in  finding  as  they 
did,  because  there  was  no  evidence  proving, 
or  tending  to  prove,  any  careless  or  negligent 
management  of  the  train  by  appellant  which 
caused  its  separation;  that  appellee  in  fact 
proved  only  the  accident  and  the  death  re- 
sulting therefrom  and  no  negligent  act  that 
caused  the  separation  of  the  train :  that  the 
only  justification  or  excuse  for  a  finding  for 

appellee  ou  bia  own  evidence  la  by  If.^akiag 
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the  doctrine  of  "res  Ipsa  loquitur,"  which 
doctrine  they  insist,  and  we  think  correctly, 
does  not  apply  to  this  kind  of  a  case. 

Upon  this  branch  at  the  case  connsel  for 
appellee,  while  not  contending,  as  we  gather 
from  their  argument,  that  this  rule  of  res 
Ipsa  loquitur  strictly  applies  to  the  case  at 
bar,  yet  they  do  in^st  that  proof  by  appel- 
lee that  the  separated  portion  of  the  train 
was  running  in  excMs  of  the  speed  limit 
fixed  by  the  ordinance  of  the  city  of  Attica 
was  proof  of  negligence  per  se  npon  the  part 
of  the  appellant,  and  in  support  of  this  con- 
tention counsel  cite  a  line  of  authorities  that, 
upon  first  blush,  might  seem  to  support  their 
position.  We  think,  however;  that  a  careful 
examination  of  the  cases  cited  will  disclose  a 
difference  between  the  facts  In  those  cases, 
and  the  facts  in  the  case  at  bar.  Among  the 
cases  relied  upon  by  appellee's  counsel  is 
Lang  T.  Mo.  Pac  Ry.  C!o.,  supra.  In  that 
case  It  was  contended  by  the  railway  com- 
pany .that  the  loose  car  which  caused  the  col- 
lision "was  set  in  'motion  by  the  engine,  and 
then  detached  to  travel  forward,  but  was 
given  slack  to  start  it,  and  then  gained  head- 
way by  force  of  gravity,  the  track  being 
downgrade  towards  the  crossing,"  and  that 
the  car  was  not  "Moked  or  shunted,"  as 
claimed  by  the  injured  party  and  alleged  in 
his  petition.  Commenting  upon  this  differ- 
ence of  views  entertained  and  asserted  by 
the  respective  parties,  tlut  court  said:  "In 
the  view  we  take  of  the  case,  notwithstand- 
ing the  allegation  in  the  petition  that  the  car 
was  'kicked  or  shunted,'  it  was  immaterial 
whether  it  was  given  headway  by  that  op- 
eration, or  was  started  in  the  manner  claimed 
by  the  defendant.  The  means  of  propulsion 
used  do  not  enter  Into  the  question  of  neg- 
ligence. ♦  ♦  ♦  This  fact  is  admitted  by 
counsel,  and  its  negligence  is  thereby  con- 


We  think,  in  view  of  the  facts  in  that 
case,  that  the  principle  announced  by  the 
court  was  right,  because,  according  to  the 
vle'^s  of  either  of  opposing  counsel,  the  neg- 
ligence consisted  in  knotoingly  and  purposely 
sending  the  loose  car  on  its  way  over  the 
crossing  without  any  warning  and  without 
any  means  for  its  controL  In  such  a  case  it 
would  undoubtedly  be  negligence  per  se,  as 
the  court  in.  that  case  held. 

In  the  case  at  bar,  the  separated  portion 
of  the  train  was  not  by  the  appellant  pur- 
posely and  intentionally  sent  on  its  way,  but 
its  going  in  the  manner  in  which  it  did  was 
the  result  of  accident,  and  herein  lies  the 
difference  and  distinction  which  calls  into  op> 
eratlon  a  rule  different  from  that  asserted  in 
that  case. 

For  the  same  reason,  the  case  at  bar  is 
not  controlled  by  the  principle  controlled  in 
another  line  of  cases  cited  by  counsel  for  ap- 
pellee, viz.,  the  rule  that  obtains  in  the  op- 
eration of  one  train  so  closely  behind  anoth- 
er tb&t  the  signals  and  v^arnlugs  that  the 


law  requires  are  nnaTailing.  In  mch  cases 
the  operation  of  each  of  such  trains  In  such 
manner  is  voluntary  on  the  part  of  the 
agents  of  the  railroad  company,  and  each 
train  is  within  the  control  of  those  operat> 
ing  the  same,  and  there  is  no  element  of  a(N 
cident  that  puts  the  movement  of  the  rear 
train  beyond  the  control  of  those  operating 
it  In  such  cases  the  act  of  moving  the 
trains  in  such  close  proximity  Is  very  prop* 
eriy,  we  think,  held  to  be  evidence  of  negli- 
gence per  se,  as  held  in  the  case  of  Chicago 
&  Eastern  R.  R.  Co.  y.  Boggs,  101  Ind.  623, 
61  Am.  Rep.  761.  Ohio  &  Miss.  Ry.  Co.  v. 
McDaneld,  supra,  and  other  cases  cited  by 
appellee.  The  facta  in  those  cases  are  entire- 
ly  different  from  the  facts  In  the  case  at 
bar.  We  think  that  upon  this  phase  of  the 
case  counsel  for  appellant  have  stated  the 
rule  applicable  in  this  class  of  cases  with 
fairness,  when  they  say  in  their  brief: 
"There  are  two  conditions,  under  which  the 
law  authorized  a  finding  of  facts  constituting 
negligence  without  evidence  (of  actual  negli- 
gence), and  only  two.  *  •  •  The  other 
condition,  however,  Is  one  which  relates  to 
this  kind  of  case.  *  *  •  The  case  of  In- 
dianapolis Street  Ry.  Co.  r.  Darnell,  82  Ind. 
App.  687,  68  N.  E.  609,  was  one  of  a  crossing 
accident  and  Injury,  and  the  doctrine  was 
there  announced  that  the  Jury  may  infer  tiie 
negligence,  not  from  the  accident,  but  from 
the  silence  of  defendant,  and  its  failure  to 
Introduce  evidence.  This  doctrine  Is  not  that 
a  presumption  has  arisen  or  exists  which 
the  defendant  is  required  to  rebut,  but  that, 
having  better  opportunity  of  knowing  the 
facts  relating  to  the  occurrence  than  plaintiff 
has,  it  ought  to  introduce  evidence  concern- 
ing the  affair,  whether  plaintiff  has  estab- 
lished, by  his  evidence,  any  of  the  negligence 
or  not  This  doctrine  seems  to  proceed  upon 
the  Idea  that,  under  the  circumstances  mak- 
ing it  difficult  for  plaintiff  to  prove  his 
charges  of'  negligence,  the  defendant  owes 
the  duty  of  furnishing  material,  which  may 
be  adopted  and  used  as  the  basis  for  a  con- 
clusion as  to  negligence." 

The  law  applicable  to  this  case  being  as 
laid  down  above,  we  pass  to  the  question  of 
whether  or  not  the  evidence  shows  that  ap- 
pellant's negligent  and  careless  management 
and  operation  of  Its  train  was  the  cause  of 
Its  separation  and  decedent's  consequent 
death. 

There  were  witnesses  who  testified  to  the 
strength  of  the  coupler,  and  that  an  extraor- 
dinary Jerk  or  strain  was  necessarily  requir- 
ed to  break  it  From  this  ^d  other  evidence 
the  Jury  had  the  right  to  Infer  that  the  break 
was  due  to  negligent  operation  of  the  train,  ei- 
ther at  the  time  of  or  before  the  separation, 
and,  the  appellant's  agents  being  the  only  per- 
sona in  charge  of  the  operation  and  manage- 
ment of  the  train,  this  negligence  was  attribu- 
table to  appellant  It  is  only  necessary  that 
"the  evidence  must  afljrmatively  establish  cir- 
cumstances from  which  the  iuferenca  fairlT 
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ariseB  that  (be  accident  resulted  from  the 
want  of  8ome  precaoitlon  which  the  defmd- 
ant  ought  to  have  taken."  L.,  N.  A.  ft  O. 
Ry.  Co.  V.  Schmidt,  134  Ind.  16,  at  page  22,  88 
N.  E.  774,  at  page  776,  quoting  from  the  case 
of  Wabash,  etc.,  R.  R.  Co.  t.  Locke,  112  Ind. 
404,  14  N.  B.  391,  2  Am.  St  Rep.  183.  While 
the  evidence  was  meager,  we  think .  there 
was  enough  to  prevent  our  disturbing  the 
verdict  on  this  ground  for  new  trlaL 
'  Counsel  next  discuss  the  answers  of  the 
Jury  to  interrogatories.  It  Is  not  their  con- 
tention, as  we  gather  it  from  their  argument, 
that  these  answers  conflict  with  the  general 
verdict;  but  they  Insist,  in  effect,  that  there 
are  several  answers  that  are  wholly  unsup- 
ported by  any  evidence,  and  that  the  an- 
swers, as  a  whole.  Indicate  that  the  Jury  en- 
tirely Ignored  and  disregarded  the  evidence 
offered  by  appellant,  and  manifested  a  dis- 
position t>  find  facta,  whether  supported  by 
the  evld^ce  or  not,  that  would  strengthen 
and  uphold  their  general  verdict  In  favor  of 
appellee,  and  that  for  this  reason  the  gen- 
eral verdict  should  not  be  allowed  to  stand. 

If  counsel  are  right  in  their  contention  as 
to  what  the  answers  to  the  Interrogatories 
disclose,  they  have  in  their  favor  authority 
of  weight  that  supports  their  contention  as 
to  what  the  duty  of  this  court  Is  In  such  a 
case.  In  the  case  of  Chicago,  St  L.  ft  P.  R. 
B.  Co.  T.  Kennington,  128  Ind.  409,  410,  24 
N.  E.  137,  the  Supreme  Court  say:  "If  It 
were  found  that  answers  to  interrogatories 
were  inconsistent  with  each  other,  and  were 
not  supported  by  the  evidence,  the  fact  might 
be  influential  In  inducing  the  court  to  grant 
a  new  trial  in  order  to  prevent  a  failure  of 
Justice.  It  is  possible  that  a  case  might  arise  In 
which  there  would  be  such  a  manifest  repug- 
nancy between  answers  to  Interrogatories  as 
to  Indicate  a  disposition  on  the  part  of  the 
Jury  to  distort  the  evidence  in  order  to  make 
«  case  favorable  to  one  party  or  the  other. 
Where  answers  to  interrogatories,  fairly  put, 
make  such  a  purpose  clearly  apparent,  there 
are  authorities  of  great  weight  which  hold 
It  to  be  the  duty  of  the  court  to  6et  the  ver- 
dict aside  and  award  a  new  trial.  Burns  v. 
North  Chicago  Rolling  Mill  Co.,  60  Wis. 
541  [19  N.  W.  880];  Mitchell  v.  Brown,  88  N. 
O.  166;  Sloss  V.  Allman,  64  Cal.  47  [30  Pac. 
674],  We  Should  unhesitatingly  adopt  this 
▼lew  In  a  proper  case." 

We  have  examined  and  considered  the  In- 
terrogatories and  answers  thereto  In  the  case 
at  bar  with  care,  and  we  hardly  feel  war- 
ranted in  saying  that  any  material  Interroga- 
tory Is  wholly  unsupported  by  fact  or  infer- 
ence properly  dedudble  from  some  fact  or 
facts  proven;  and,  while  the  answers  to  one 
or  two  taken  In  connection  with  the  evidence 
Indicate  that  the  Jury  were  Inclined  to  Ignore 
and  not  consider  the  evidence  of  appel- 
lant's witnesses,  yet  we  do  not  feel  Justified 
In  holding  that  the  answers  of  the  Jury  in 
and  of  themselves  manifestly  Indicate  a  dis- 
position on  the  part  of  the  Jury  to  distort 


Uie  evidence  In  order  to  trapiwrt  llielr  gen- 
eral verdict  or  make  a  caae  ftTorable  to  ap< 
pellee. 

Counsel  next  insist  that  the  damages  as- 
sessed were  exc^Hlve.  The  verdict  was  $4y 
000.  The  proof  showed  Rosa  Polk,  the  wid- 
owed mother  of  the  deceased,  for  whose 
benefit  the  action  was  brought,  to  have  been 
54  years  of  age,  with  an  expectancy  of  18.28 
years  when  her  son  was  killed.  The  son  waa 
24  years  of  age  when  killed,  with  an  ax> 
pectancy  of  between  39  and  40  years.  The 
mother  testified  that  her  son  had  contributed 
to  her  support;  that  "since  my  husband's 
death  Bernard  (the  deceased)  has  been  my 
sole  support  The  estimate  of  $150  a  yeax  is 
about  as  near  as  I  can  tell  you."  The  son 
was  a  good,  Industrious,  and  faithful  son 
with  no  bad  habits. 

Thia  statement  ot  the  evidence  preaoits 
the  facts  relative  to  the  contributions  of  the 
deceased  to  his  mother  existing  at  the  time 
of  his  death  as  favorable  to  appellee  as  the 
evidence  wfLtfonta.  At  the  time  of  the  death 
of  her  son,  Mrs.  Polk  could  have  purchased 
an  annuity  of  $160  a  year  for  less  than  $2,- 
000.  Under  such  a  state  of  facts,  Is  the 
amount  of  this  verdict  excessive,  and  is  It 
so  excessive  as  to  strike  this  coort  as  being 
so  upon  first  t>lu8h7 

In  caae  of  L.  &  N.  R.  Co:  v.  Kemper,  153 
Ind.  618,  at  page  630,  68  N.  E.  931,  at  page 
936,  the  Supreme  Court  quote  upon  this  sub- 
ject with  approval  the  words  of  Chancellor 
Kent,  as  follows:  "Unless  the  damages  are 
80  outrageous  as  to  strike  every  one  with  the 
enormity  and  injustice  of  them,  so  as  to  in- 
duce the  court  to  believe  that  the  Jury  most 
have  acted  from  prejudice,  partiality,  or  cor- 
ruption, the  court  cannot  consistently  with 
the  precedents  Interfere  with  the  verdict  It 
Is  not  enough  to  say  that.  In  the  opinion  of 
the  court,  the  damages  are  too  high,  and  that 
we  would  have  given  much  less.  It  Is  the 
Judgment  of  the  Jury,  and  not  the  Judgment 
ot  the  court,  which  Is  to  assess  the  damages 
In  actions  for  personal  torts  and  Injuries." 
To  the  same  effect  are  the  following  cases: 
C,  C.  C.  &  St  li.  R.  Co.  V.  Hadley,  40  Ind. 
App.  731.  82  N.  B.  1025.  at  page  1030,  16 
L.  R.  A.  (N.  S.)  527;  Hudelson  v.  Hudelson, 
164  Ind.  694,  74  N.  B.  ^;  Cremery,  etc., 
Co.  V.  Hotsenplller,  159  Ind.  99,  64  N.  B.  600 ; 
Mead  v.  Burk,  156  Ind.  877,  60  N.  B.  838; 
Lee  V.  State,  156  Ind.  541,  60  N.  B.  299. 

The  case  at  bar,  upon  the  subject  of  the 
measure  of  damages,  is  somewhat  different 
from  one  brought  by  an  administrator  tot 
the  benefit  of  .the  widow  and  children  of 'de- 
ceased. The  case  of  Louisville,  etc.,  R.  Co. 
V.  Wright,  134  Ind.  809,  513,  84  N.  E.  814,  is 
similar  to  the  one  at  bar,  and  in  that  case 
the  Supreme  Court  says:  "In  assessing  dam- 
ages resulting  to  the  wife.  Children,  or  next 
of  kin.  the  ability'  of  the  deceased  to  have 
provided  for  the  support  and  education  of 
those  dependent  upon  him,  the  number  and 
degree  of  kindred  mentioned  in  the  statutSk 
Digitized  by  VjVJVJV  IC 


Ind.) 


OHIOAOO  &  E.  I.  K.  00.  y.  VES 


1046 


and  their  dependoice  nimn  him  for  support, 
are  important  coneideratlons.  Although  It  is 
not  necessary  to  the  maintenance  of  the  ac- 
tion for  the  next  of  kin  that  the  deceased 
Bboald  have  been  under  a  legal  obligation  to 
render  them  support,  it  is  nevertheless  of 
•  consequence  that  their  relation  and  situation 
should  be  shown  -with  a  view  of  affording  a 
basis  upon  which  to  determine  the  amount 
of  pecuniary  loss  sustained.  •  •  •  But 
it  must  be  plain,  upon  a  moment's  reflection, 
that  the  measure  of  damages  in  a  case  like 
this  must  be  different.  Here  the  deceased 
was  under  no  legal  obligation  to  support  the 
next  of  kin  for  whose  benefU:  this  ^t  Is 
prosecuted.  In  the  coarse  of  natnre,  it  Is 
not  probable  that  they  wonld  have  snrviTed 
blm  and  thus  become  his  heirs;  nor  can  we 
presume  that  he  would  not  have  married. 
Their  pecuniary  loss,  therefore,  is  not  such 
as  wonld  have  been  sustained  by  a  widow 
and  children." 

In  Cleveland  Co.  v.  Drumm,  82  Ind.  App. 
647,  at  page  649,  70  N.  E.  286,  at  page  287, 
this  court  said:  "The  assessment  of  damages 
in  such  case  'must  proceed,  not  merely  upon 
the  pecuniary  ability  of  the  deceased,  but 
rather  upon  the  anticipations  of  pecuniary 
benefit  which  the  surviving  next  of  kin  are 
shown  to  have  had  reasonable  ground  to  in- 
dulge.' Deibold  V.  Sharp,  19  Ind.  App.  474 
[49  N.  B.  837];  Commercial  Club  v.  HUUk- 
er,  20  Ind.  App.  239  [50  N.  B.  S78];  Wabash 
E.  Co.  T.  Cregan,  23  Ind.  App.  1  [64  N.  B. 
707];  LouisviUfc  etc.,  R.  Co.  v.  Wright,  134 
Ind.  509  [34  N.  B.  314]." 

Again,  In  Commercial  Club  v.  BlUiker,  sa- 
pra,  at  pages  243  and  244  of  20  Ind.  App., 
at  page  680  of  50  X.  B.,  this  court  says:  "In 
an  action  for  death  by  vrrongful  act,  the 
question  la  one  solely  of  pecuniary  loss. 
Pamages  for  the  bereavement,  for  pain,  or' 
by  way  of  solatinm  are  not  recoverable.  It 
being  true  that  the  damages  in  cases  like 
this  are  limited  to  the  pecuniary  loss  sus- 
tained by  the  next  of  kin  of  the  deceased, 
and  there  being  no  legal  obligations  resting 
upon  the  deceased  to  contribute  to  such  next 
of  kin,  damages  wUl  not  be  presumed,  bat 
must  be  affirmatively  proved.  Armour  v. 
Caischki,  69  111.  App.  17;  Deibold  v.  Sharp, 
19  Ind.  App.  474  [49  N.  B.  837]."  This  is  a 
strong  case  in  appellant's  favor  upon  this 
ground  of  bis  motion  for  new  trial.  The 
court  further  says  in  this  same  opinion,  at 
page  245  of  20  Ind.  App.,  at  page  58a  of  50 
N.  B.:  "Upon  the  facts  as  found  In  this  case, 
the  verdict  for  $2,750  strikes  us  at  'first 
blnsb'  as  being  excessive.  The  only  evidence 
upon  the  subject  is  to  the  effect  that  the  de- 
•ceased's  earnings  were  contributed  to  the 
juotber  and  were  worth  to  her  the  sum  of 
$2.50  per  week.  It  was  found  by  the  Jury 
that  the  mother's  expectancy  of  life  was  a 
fraction  over  28  years.  Now  if  we  concede 
that  deceased  would,  during  the  whole  life 
■of  her  mother,  contribute  $2.50  per  week,  or 
approximately  $125  per  year  for  28  years, 


we  also  know  that  $2,083.32  will  purchase  an 
annuity  of  $125  upon  the  life  of  a  person 
of  the  age  of  the  mother  of  deceased.  Even 
this  would  not  be  a  fair  way  to  arrive  at  the 
amount  of  damage  done  by  the  wrongful  kill- 
ing of  deceased,  because  the  amount  of  mon- 
ey which  would  purchase  an  annuity  during 
the  expectancy  of  life  of  the  next  of  kin  of 
deceased  equal  to  the  annual  contribution  to 
their  support  by  deceased  would  be  an  ex- 
cessive Judgment  It  would  necessarily  be 
cut  down  and  greatly  lessened  by  the  con- 
tingencies, which  this  case  presents." 

Under  the  authorities,  supra,  it  seems  well 
settled  that  damages  In  a  case  of  this  kind 
are  limited  not  merely  to  the  pecuniary  loss 
resulting  to  the  next  of  kin  on  account  of 
the  death  of  the  deceased,  but,  "where  the 
deceased  was  under  no  legal  obligation  to 
support  the  next  of  kin  for  whose  benefit  this 
suit  Is  brought,  that  the  assessment  of  dam- 
ages must  proceed  •  •  •  rather  upon  the 
anticipations  of  pecuniary  benefit  which  the 
surviving  next  of  kin  are  shown  to  have  had 
reasonable  ground  to  indulge."  Conasel  for 
appellee  admit,  in  effect,  that  this  is  so; 
but  they  Insist  that  under  the  proof,  taking 
into  account  the  age  of  the  deceased,  his  hab- 
its for  sobriety.  Industry,  and  economy,  and 
his  disposition  and  habits  In  the  way  of  as- 
sisting and  contributing  to  his  mother,  the 
Jury  bad  a  right  to  Infer  that  his  future 
earnings,  had  he  lived,  would  have  been 
greater,  and  his  contributions  to  bis  moth- 
er larger,  and  that  these  matters  were  all 
facts  to  be  considered  by  the  Jury.  But  here 
we  are  entering  the  field  of  speculation,  and, 
on  the  other  hand,  it  might  be  said  with 
equal  reason  that  life  is  uncertain  and  sick- 
ness or  death  might  have  overtaken  the  son, 
or  the  mother  might  have  died,  or  the  son 
married  and  reared  a  family  of  his  own,  and 
that  necessity  might,  in  the  future,  have 
compelled  him  to  lessen  bis  contributions  or 
withhold  tbem  altogether;  so  that  the  safer 
rule  for  both  parties,  it  seems  to  us,  is  that 
the  amount  of  the  damages  should  be  predi- 
cated upon  the,  conditions  existing  and  the 
contributions  being  made  by  the  deceased  at 
the  time  of  and  prior  to  his  death,  as  shown 
by  the  evidence  in  the  case.  We  think  the 
authorities  supra  support  this  view  of  the 
case. 

The  case  at  bar  presents  a  state  of  facts 
which  might  very  naturally  appeal  to  the 
sympathy  of  the  Juror  to  such  an  extent  that 
his  verdict  might  be  thereby  improperly  in- 
fluenced. We  believe  the  verdict  Is  excessive, 
and  considering  the  meagerness  of  the  evi- 
dence upon  which  it  is  predicated,  the  an- 
swers to  Interrogatories,  some  of  which  may 
fairly  be  said  to  Indicate  a  disposition  upon 
the  part  of  the  Jury  to  ignore  and  disregard 
the  testimony  of  the  appellant's  witnesses, 
the  conclusion  is  irresistible  that  the  Jury, 
permitted  their  sympathy,  or  some  influence 
other  than  the  evidence  and  the  law,  to  at 
least  influence,  if  not  control,  them,  and 
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that  the  excesslye  amount  of  this  verdict  Is 
the  result  of  such  Influence.  In  such  a  case 
Justice  demands  that  a  new  trial  should  be 
granted  by  this  court 

Judgment   reversed,   with  Instructions  to 
the  court  below  to  grant  a  new  triaL 


(47  Ind.  App.  587) 
CONNEXDTICUT  MUT.  LIFE  INS.  CO.  T. 
KING.    (No.  7,153.)  1 
(Appellate  Court  of  Indiana.    Feb.  16^  1911.) 

L  INSDBANCB  (§  645*)— Lns  Inbubahob— Re- 
covery. 

There  can  be  no  recovei?  on  a  contract  of 

life  insurance  unless  it  is  pleaded  and  proved 

that  insured  is  dead. 
[Ed.   Note.— For  other  eases,   see  Insurance, 

Dec.  Dig.  i  S45.*] 

2.  Pleadino  (I  8*)— Life  IiratrBAircK— Gov- 

FLAIWT— SUTFIOIENCY. 

A  complaiDt  in  an  action  on  a  life  policy 
begun  over  30  years  after  the  disappearance  of 
insured,  which  alleges  that  insured  disappeared 
in  February,  1867,  that  he  has  not  been  seen 
or  heard  of  since,  and  that  in  February,  1867, 
by  virtue  of  the  premises  and  in  presumption 
of  law,  insured  died,  fails  to  alleged  insured's 
death  under  the  rule  that  facts,  and  not  pre- 
sumptions, or  conclusions,  or  the  evidence  of 
facts,  must  be  pleaded. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  It  12-28%;  Dec  Dig.  I  a*] 

8.  Death    (S    2*)— Absehteeb    (|    6»)  — Pbb- 

BUMPTioifs— Statutes. 

The  purpose  of  Bums'  Ann.  St  1908,  ( 
2747,  providing  that  where  any  resident  shall 
have  absented  himself  from  his  usual  place  of 
residence,  and  gone  to  parts  unluown,  for  five 
years,  the  court  may  take  jurisdiction  over  his 
estate  as  if  he  were  dead,  is  to  abrogate  the 
oommon-law  rule  of  presumption  of  death  after 
seven  years,  and  to  enable  persons  in  interest 
to  administer  on  the  estate  of  a  person  who  has 
been  absent  for  five  years,  but  it  does  not  abro- 
gate the  common-law  presumption,  except  in 
the  matter  of  estates  of  absentees,  and  then 
only  by  complying  with  the  statute. 

[Ed.  Note. — For  other  cases,  see  Death,  (}ent 
Dig.  J§  1-S:  Dec.  Dig.  §  2  ;•  Absentees,  Cent 
Dig.  II 12,  iS;  Dec.  Dig.  i  6.*] 

4.  Death  (J  2*)— Pbesumptions— Statutes. 

Bums'  Ann.  St  190&  {  2748,  providing 
that  the  presumption  of  death  of  any  person 
who  has  absented  himself  from  his  usual  place 
of  residence  and  gone  to  parts  unknown,  or 
who  has  not  been  heard  of  for  five  years,  shall 
relate  back  to  the  time  of  the  first  disappear^ 
ance,  and  that  a  party  entitled  to  the  proceeds 
of  a  policy  on  the  life  of  "such  absentee  where 
the  five  years  expired  prior  to  the  act  need  not 
make  other  proof  of  death  than  disappearance 
of  insured  for  five  years,  enacted  by  Act  March 
10,  1883  (Laws  1883,  c.  137),  entitled  "An  act 
to  supplement  the  act  providing  for  the  man- 
agement and  disposal  ot  the  estates  of  absent 
persons."  embodied  in  section  2747,  has  a  limit- 
ed application,  and  does  not  include  a  claim 
on  a  life  policy  based  on  the  fact  that  insured 
left  his  usual  place  of  abode  in  February,  1867, 
while  the  premium  of  his  policy  had  been  paid 
to  November  of  that  year,  and  it  cannot  be  pre- 
sumed that  insured  died  prior  to  the  lapsing  of 
the  policy  for  failure  to  pay  annual  premiums 
after  No\tmber,  1867. 

[Ed.  Note.— For  other  cases,  see  Death,  Ont 
Dig.  «  1-S:   Dec.  Dig.  i  2.*  ] 


6.  SrATUTES    (i    239*)— DEBOQATIOIf    OV   COK- 

HON  LiAW— GORSTBUOnon. 

A  statute  in  derogation  of  the  common  law 
must  be  strictly  construed,  and  the  court  may 
not  read  into  it  anything  that  its  words  do  not 
fairly  import 

[Hid.  Note.— For  other  cases,  see  Statutes, 
CJent  Dig.  {  320 ;   Dec.  Dig.  i  239.*] 

6.  Statutes  (}  206*)— (Tonbtbdoiior- Valid- 

ITT. 

The  court,  in  oonstraing  a  statute,  must 
give  force  and  effect  to  all  its  provisions  when- 
ever it  can  be  done,  and  it  is  not  permissible 
to  adopt  a  construction  which  will  render  it 
invalid  when  another  construction  may  be 
adopted. 

[Ed.  Note.— For  other  cases,  see  Statntes, 
Cent  Dig.  i  283;  Dec.  Dig.  i  206.*] 

7.  Death  (f  2*)— ^Pbesdmftiors. 

The  presumption  of  life  continues  nntil  it 
Is  overcome  by  the  presumption  of  death,  which 
by  the  common  law  arises  after  seven  years  of 
unexplained  absence,  but  there  is  no  presump- 
tion as  to  the  time  of  death  within  the  seven 
Tears,  and  in  the  absence  of  proof  an  absentee 
is  presumed  to  he  living  for  seven  years  from 
the  time  of  his  disappearance. 

[Ed.  Note.— For  other  cases,  see  Death,  Dec. 
Dig.  i  2.*] 

Appeal  from  Circuit  Ck>urt,  Monroe  Ck>an- 
ty;  Jas.  B.  Wilson,  Judge. 

Action  by  Elizabeth  V.  King  against  the 
Connecticut  Mutual  Life  Insurance  (Company. 
Itom  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed,  with  instructions. 

Remy  &  BtoryhiU  and  MIers  ft  Corr,  for 
appellant  J.  B^  Henley  and  Duncan  ft  Bat- 
man, for  appellee. 

ADAMS,  J.  Appellee  recovered  judgment 
against  the  appellant  on  a  policy  of  life  In- 
surance issued  on  the  life  of  her  then  hus- 
band Presl^  T.  Buckner  on  November  23, 
1865,  in  which  she  was  made  beneficiary. 

The  complaint  is  in  one  paragraph,  and 
after  formal  allegations  setting  forth  the  na- 
ture and  organization  of  appellant  and  the 
execution  of  the  policy  sued  on  alleges  that; 
on  November  23,  1865,  appellee  was  the  wife 
of  said  Buckner  and  so  continued  as  his  wife 
until  the  said  Buckner  absented  himself 
from  the  city  of  Bloomington,  Monroe  coun- 
ty, Ind.,  in  the  month  of  February,  1867; 
that  this  plaintiff  many  years  after  said 
Buckner  absented  himself  Intermarried  with 
one  King,  and  that  she  Is  now  the  widow  of 
said  King;  "that  during  the  month  of  Vtib- 
mary,  1867,  the  said  Presley  T.  Buckner  de- 
parted from  the  city  of  Bloomington,  in  the 
county  of  Monroe,  state  of  Indiana,  where 
he  had  hitherto  resided  with  his  family  and 
which  had  for  a  long  time  prior  thereto,  to 
wit  10  years,  been  his  home,  and  went  to 
the  dty  of  New  Orleans,  in  the  state  of 
Louisiana,  upon  private  business,  and  from 
thence  hltlierto  has  never  been  sem  or  heard 
of;  that  at  the  time  he  absented  himself,  as 
aforesaid,  his  usual  place  of  residence  was  In 
the  dty  of  Bloomington,  Monroe  county, 
Ind.;  that  at  the  time  said  Presley  T.  Buck- 


*For  other  cases  sm  sam*  tople  and  section  MUUBBR  in  Dec  Die.  A  Am.  Dig.  Key  No.  8*iiu  A  Hep'r  ladexM 
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ner  absented  blmself  from  his  usual  place  as 
aforesaid  the  policy  of  Insurance  was  In  full 
force  and  effect,  and  that  the  premium  there- 
on bad  been  paid  to  the  defendant  up  to  the 
23d  day  of  November,  1867;  that  the  last 
time  the  said  Presley  T.  Backner  was  seen 
was  In  the  month  of  February,  1867,  in  the 
dty  of  New  Orleans,  In  the  state  of  lioulsl- 
ana,  and  that  no  person  has  seen  or  heard  of 
him  front  that  time  to  the  present  day. 
Plaintiff  further  alleges  that  In  said  month 
of  February,  1867,  by  virtue  of  the  premises 
and  in  presumption  of  law,  the  said  Presley 
T.  Buckner  died,  which  fact  the  defendant 
well  knew."  It  is  further  averred  that  ap- 
pellee had  no  knowledge  of  the  existence  of 
said  policy  of  Insurance  until  September, 
1904;  that  appellee  then  caused  appellant  to 
be  notified  of  the  disappearance  of  said  Buck- 
ner, and  furnished  appellant  with  proof  of 
the  death  of  said  Buckner,  In  presumption  of 
law;  that  appellant,  prior  to  the  commence- 
moit  of  this  action,  denied  any  liability  upon 
said  policy  of  insurance,  and  has  refused  to 
pay  plaintiff  the  amount  of  said  policy  on 
the  ground  that  no  liability  existed  against 
the  appellant  thereon;  that  Insured  and  ap- 
pellee each  duly  performed  all  the  conditions 
of  said  itolicy  of  insurance  on  their  part  to 
be  performed  by  the  provisions,  and  that  no 
part  of  said  policy  has  been  paid.  A.  copy 
of  the  policy  is  made  a  part  of  the  complaint 

Appellant  answered  by  general  denial  and 
10  paragraphs  of  special  answer.  A  demur- 
rer was  overruled  as  to  the  second,  fifth, 
sixth,  and  eleventh  paragraphs,  and  sustain- 
ed as  to  the  third,  fourth,  seventh,  eighth, 
ninth,  and  tenth  paragraphs,  and  appellee  re- 
plied by  general  denial  and  three  paragraphs 
of  special  reply.  The  second  paragraph  of 
reply  was  directed  to  the  second  and  eleventh 
paragraphs,  and  the  third  to  the  sixth  para- 
graph of  answer.  Upon  the  Issues  thus  form- 
ed the  cause  was  tried  by  the  court,  and  by 
request  a  special  finding  of  facts  was  made, 
and  conclusions  of  law  stated  thereon.  Ap< 
pellant's  motion  for  venire  de  novo  and  for 
a  new  trial  were  overruled,  and  judgment 
rendered  for  appellee. 

The  first  error  assigned  and  rdled  upon  for 
reversal  is  the  overruling  of  appellant's  de- 
murrer to  the  complaint  Numerous  other 
errors  are  assigned,  but,  under  the  conclu- 
sion reached,  the  consideration  of  such  errors 
would  serve  no  purpose.  The  controlling 
question,  we  think,  relates  to  the  law  which 
governs  the  presumption  of  death  in  a  case 
of  this  kind. 

The  suit  being  upon  a  contract  of  insur- 
ance on  the  life  of  Presley  T.  Budcner,  there 
can  be  no  recovery,  unless  It  Is  charged  in 
the  complaint  and  shown  by  the  proof  that 
Buckner  is  dead.  Nowhere  in  the  complaint 
Is  there  a  direct  allegation  of  death.  After 
setting  out  the  fact  of  the  disappearance  of 
Buckner,  and  the  further  fact  that  he  bad 
not  been  seen  or  heard  of  since  February, 
1867,  it  is  then  averred  "that  In  said  month 


of  February,  1867,  by  virtue  of  the  premises 
and  in  presumption  of  law  the  said  Presley 
T.  Buckner  died."  The  averment  of  pre- 
sumptive death  is  insufficient ;  facts,  and  not 
presumptions,  conclusions,  or  the  evidence  of 
facts,  must  be  pleaded.  12  Ency.  PL  &  Frac. 
1022;  Jackson  School  Township  Tp.  v.  Far- 
low,  75  Ind.  118;  Indiana,  etc.,  R.  Co.  v. 
Adamson,  114  Ind.  282,  15  N.  EL  6. 

Appellant  makes  further  objection  to  the 
complaint  that  the  statute  under  which  a 
recovery  is  sought  does  not  apply  to  the  case 
here  presented.  The  statute  in  gueetion 
reads  thus:  "The  presumption  of  death,  re- 
cited In  the  first  section  of  the  said  act  above 
entitled  as  amended,  in  the  case  of  any  per- 
son who,  since  the  passage  of  said  act  and 
the  amendment  above  recited,  has  absented 
himself  from  his  usual  place  of  residence  and 
gone  to  parts  unknown,  or  who  has  not  been 
heard  of  for  the  period  of  five  years,  shall  re- 
late back  to  the  time  of  the  first  disappear- 
ance of  such  absentee;  and  it  shall  be  pre- 
sumed and  taken  by  all  courts  that  such  ab- 
sentee was  dead  on  the  first  day  of  his  dis- 
appearance: Provided,  however,  that  this 
section  shall  not  apply  to  any  suit  now  pend- 
ing, neither  shall  a  party  holding  or  entitled 
to  the  proceeds  of  any  policy  of  insurance 
upon  the  life  of  such  absentee,  where  the  five 
years  have  expired  prior  to  the  passage  and 
taking  effect  of  this  act,  and  whose  duty  it 
Is  to  make  proof  of  the  death  of  such  ab- 
sentee, be  required,  when  such  proof  is  not 
prohibited  by  the  contract  with  the  insurer, 
to  make  other  proof  of  death  than  the  fact 
of  the  disappearance  of  the  insured  for  five 
years  continuously."  Section  2748,  Bums' 
Ann.  St  100& 

The  act  referred  to  in  section  2748,  supra, 
is  the  first  section  of  the  act  approved  March 
6,  1859  (Laws  1859,  e.  4),  as  amended  by  the 
act  of  March  9,  1861  (Laws  1861,  a  52),  be- 
ing section  2747,  Bums'  Ann.  St.  1908,  and 
is  as  follows:  "When  any  resident  of  this 
state  shall  have  absented  himself  from  his 
usual  place  of  residence,  and  gone  to  parts 
unknown,  for  the  space  of  five  years,  leav- 
ing property,  real  or  personal,  without  hav- 
ing made  any  sufficient  provision  for  the 
management  of  the  same,  and  when,  in  such 
case,  at  any  time.  It  shall  be  made  to  ap- 
pear to  the  satisfaction  of  the  court  liaving 
probate  Jurisdiction  in  the  county  where 
such  person  last  resided  or  where  such  prop- 
erty is  situated,  by  complaint  and  proof, — 
after  thirty  days'  notice,  to  such  person  by 
publication  in  a  newspaper  of  general  cir- 
culation, published  at  the  capital  of  the  state, 
and  also  in  a  paper  published  in  such  coun- 
ty, if  there  be  any,  that  such  property  is 
suffering  waste  for  want  of  proper  care,  or 
that  the  family  of  such  person  are  in  need 
of  the  use  and  proceeds  of  such  property  for 
their  support  or  education,  or  that  the  sale 
of  any  such  property  or  part  thereof  shall 
be  necessary  for  the  payment  of  his  debts. 
It  shall  be  presumed  and  ^^99  ^  b9<^  f^Vft^ 
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that  such  person  is  dead,  and  the  court  shall 
have  Jurisdiction  over  the  estate  of  such  per- 
son in  the  same  manner  and  to  the  same  ex- 
tent as  if  dead,  and  shall  appoint  an  ad- 
ministrator of  his  estate,  who  shall  have  all 
the  powers  and  rights  over  such  estate,  and 
be  subject  to  all  the  liabilities  and  duties  in 
relation  thereto  that  appertain  to  adminis- 
trators of  decedents'  estates." 

The  evident  purpose  of  the  amended  act 
of  1861  was  to  abrogate  the  common-law 
rale  of  presumption  of  death  after  seven 
years,  and  to  enable  parties  in  interest  to 
administer  upon  the  estate  of  a  person  who 
has  been  absent  from  his  usual  place  of 
residence  and  gone  to  parts  unknown  for  five 
years.  This  act  did  not  abrogate  the  com- 
mon-law presumption,  except  in  the  matter  of 
estates  of  absentees,  and  then  only  by  com- 
plying with  fte  terms  and  provisions  of  the 
statute. 

The  act  of  March  10,  1883  (Laws  1883,  c. 
137;  section  2748,  Bams'  Ann.  St  1908),  as 
shown  by  Its  title  was  an  act  supplemental 
to  the  amended  act  of  1861,  supra.  The  title 
to  the  supplemental  act  reads:  "An  act 
supplemental  to  an  act  entitled  'An  act  to 
provide  for  the  management  and  disposal  of 
the  estates  of  persons  who  have  absented 
themselves  from  their  usual  places  of  resi- 
dence and  gone  to  parts  unknown'  approved 
March  6,  1859,  and  as  amended  by  an  act 
entitled  'An  act  to  amend  the  first  section 
of  an  act  to  provide  for  the  management 
and  disposal  of  the  estates  of  persons  who 
have  absented  themselves  from  their  usual 
places  of  residence  and  gone  to  parts  un- 
known,' approved  March  5,  1859,  approved 
March  9.  1861  (and  being  sections  2232,  2233, 
2234,  2235,  and  2236  of  the  Revised  Statutes 
of  1881) ;  so  as  to  fix  the  time  when  the  pre- 
sumption of  death  takes  effect,  and  how 
proof  of  death  upon  policies  of  insurance  on 
the  lives  of  such  absentees  may  be  made." 

It  win  be  noted  that  the  additional  matter 
included  in  the  supplemental  act  provides 
that  where  any  person  has  absented  him- 
self and  has  not  been  heard  of  for  five  years, 
the  presumption  of  death  relates  badt  to  the 
time  of  first  disappearance ;  that  it  shall  be 
presumed  that  such  absentee  was  dead  on 
the  first  day  of  his  disappearance  and  shall 
be  so  taken  by  all  courts.  By  proviso,  ac- 
tions pending  were  excepted,  and  that  a  par- 
ty holding  or  entitled  to  the  proceeds  of  a 
policy  of  insurance  upon  the  life  of  such  ab- 
sentee and  whose  duty  It  is  to  make  proof 
of  death  of  such  absentee,  shall  not  be  re- 
quired to  make  other  proof  of 'death  than 
the  6ict  of  the  disappearance  of  Insured  for 
five  years  continuously.  "Such  absentee"  des- 
ignated in  the  proviso  Is  clearly  the  absentee 
whose  estate  is  being  administered,  or  sought 
tp  be  administered,  and  the  proviso  is  in- 
tended to  cover  and  include  policies  of.in- 
sarance,  the  proceeds  of  which  would  consti- 
tute a  part  of  the  estate.  There  is  no  reason 
Cor  asanmlng  that  the  purpose  of  the  proviso 


was  to  change  the  common-law  presumption 
of  death,  except  In  estate  matters.  The  stat- 
ute, being  in  derogation  of  the  common  law, 
must  be  strictly  construed,  and  we  are  not 
permitted  to  read  into  the  act  in  Question 
anything  that  its  words  do  not  fairly  Import 
The  title  to  the  amended  act  of  1861,  supra, 
relates  to  the  management  or  disposal  of 
the  estates  of  persons  who  have  gone  to  parts 
unknown.  The  act  of  March  10, 1883,  is  sup- 
plemental to  said  amended  act  It  is  said  in 
the  case  of  McCleary  v.  Babcock,  160  Ind. 
228,  at  page  238,  82  N.  EL  458,  at  page  467: 
"We  have  seen  that  new  matter,  which,  if  It 
had  been  embodied  in  the  original  act  would 
have  been  embraced  within  the  subject  ex- 
pressed in  the  title,  may  be  subsequently 
Incorporated  into  such  original  act  by  a  sup- 
plemental or  amendatory  act ;  and  this  may 
be  done  without  title,  beyond  a  statement 
clearly  identifying  the  original  act  to  which 
the  new  proposition  is  to  become  supple- 
mental, since  the  validity  of  the  new  matter 
must  be  determined  by  the  title  of  the  orig- 
inal act"  If,  therefore,  the  new  matter  in- 
dnded  in  the  proviso  to  the  supplemental 
act  did  not  and  was  not  intended  to  limit 
it  to  the  settlement  of  estates  of  absentees, 
then  such  new  matter  would  be  invalid. 
Such  a  construction,  under  the  rules,  is  not 
permissible,  as  it  is  the  duty  of  the  court  in 
construing  a  statute  to  give  force  and  effect 
to  all  the  provisions  whenever  It  can  be  done. 
State  v.  Weller,  171  Ind.  53,  56,  85  N.  E.  761 ; 
State  ex  rel.  v.  Board,  etc.,  170  Ind.  585,  601, 
85  N.  E.  618. 

The  conclusion  therefore  follows  that  the 
statute  in  question  has  a  limited  application, 
and  cannot  include  the  case  made  by  the  com- 
plaint of  appellee.  The  limitations  of  the  act 
are  recognized  in  the  case  of  Fleetwood  v. 
Brown,  109  Ind.  667,  569,  9  N.  E.  352,  353, 
where  it  is  said:  "Jesse  Fleetwood  has  been 
absent  and  unheard  of  for  such  a  length  of 
time  that  for  some  purposes  he  was  pre- 
sumed to  be  dead" — citing  the  supplemental 
act  of  March  10,  1883.  It  also  foUows  that 
in  a  case  not  connected  with  the  settlements 
of  estates  of  absentees  the  common-law  rule 
aa  to  the  presumption  of  death  still  obtains. 

Presumption  of  death  as  well  as  presump- 
tions of  life  are  indulged  in  the  abeenoe  of 
other  proof.  The  presumption  of  life  is 
strong,  and  continues  until  it  is  overcome  by 
the  presumption  of  death,  which  arises  after 
seven  years  of  unexplained  absence;  but 
there  Is  no  presumption  as  to  the  time  of 
death  within  the  seven  years.  In  the  ab- 
sence of  proof  the  absentee  is  presumed  to 
be  living  for  seven  years  from  the  time  of 
his  disappearance.  Lawson,  Presumptive  Evi- 
dence, 256;  Schaub  v.  Griffin,  84  Md.  657,' 
36  AU.  443 ;  Re  Mutual  Benefit  Co.,  174  Pa. 
1,  34  Atl.  283,  62  Am.  St  Rep.  814;  2  Best 
Evidence,  {  408. 

The  caae  at  bar  has  no  relation  to  the 
settlement  of  the  estate  of  Backner.  The 
contract  of  insurance  was  in  the  first  in- 
Digitized  by  VjVJVJV  IC 
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Stance  a  contract  betwerai  the  appellant  as 
Insurer  and  the  appellee  as  beneficiary.  The 
estate  of  Buckner-  conid  have  no  possible 
Interest  in  It.  The  complaint  shows  that  the 
premiums  were  paid  up  to  November  23, 
1867.  Under  the  law  ai^Ucable  to  this  case 
Bnckner  was  presiuned  to  be  living  for  more 
than  six  years  after  November,  1867,  as  the 
complaint  charged  that  he  was  never  heard 
of  after  February,  1867.  By  the  terms  of 
the  policy  set  out  In  the  complaint,  upon 
failure  to  pay  the  annual  premiums,  the  con- 
tract became  void  except  that  the  assured 
might  at  the  end  of  two  years  elect  to  dis- 
continue paying,  and  in  snch  event,  her  con- 
tract would  be  a  continuing  nonforfelting 
poHcy  to  the  extent  of  one-tenth  of  the 
amount  of  the  policy  for  each  yeariy  pay- 
ment made.  There  was  no  averment  of  such 
election,  and  It  otherwise  appearing  from  the 
complaint  that  the.  contract  was  forfeited  for 
nonpayment,  no  cause  of  action  was  stated. 

Judgment   reversed,   with  instructions  to 
sustain  the  demurrer  to  the  complaint. 

MYBRS,    C.    J.,    and    HOTTBL,    FBLT, 
IiAIRY,  and  IBACH,  33.,  concur. 


(17  Ind.  A.  181) 

TRIMBLE  V.  TRIMBLES  et  aL     (No.  6,969.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 

Feb.  17,  1911.) 

Husband    and    Wmc   (J   288*)  —  Sbpabatx 

Maintbnancx. 

Burns'  Ann.  St  1908.  }  7871,  provides 
that,  when  the  allegations  of  a  wife's  complaint 
in  an  action  for  support  have  been  found  to  be 
tme,  the  conrt  may  mal^e  such  curden  and  al- 
lowances in  the  nature  of  alimony  out  of  the 
husband's  estate  as  may  seem  just  and  for  the 
l>e8t  interests  of  the  wife  and  children.  Section 
1063  provides  that  in  actions  for  divorce  the 
conrt  shall  make  such  decrees  for  alimony  as 
the  circnmstances  render  proper.  H<M,  that 
where  in  a  wife's  suit  for  support,  in  which  the 
hnslwnd  appeared  and  answered,  the  court 
fonnd  the  allegations  of  the  complaint  to  l>e 
tme,  an  award  of  f600  to  the  wife  against  her 
huslwnd  personally  cannot  be  said  to  be  con- 
trary to  law. 

[Bd.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.   «S  1062-1073;    Dec.  Dig.  S 

Appeal  from  Circuit  Coart,  Fulton  County ; 
Harry  Bernetha,  Judge. 

Action  by  Nora  Marie  Trimble  against  John 
J.  Tl^mble  and  another.  From  a  Judgment 
for  plalntlfr,  defendant  John  J.  Trimble  aih 
pealB.    Affirmed. 

B.  C.  Martindale,  for  appellant  Pliny 
W.  Bartholomew  and  Jackson  &  Sample,  for 
appellee. 

MXEBS,  0.  J.  Appellee  Trimble  brought 
this  action  against  the  appellant,  her  hus- 
band, and  one  J.  Howard  Reed,  alleging  that 
her  said  husAiand  had  abandoned  her  and 
failed  to  provide  for  herself  and  their  infant 
child,  and  praying  an  order  of  court  com- 


pelling the  appellant  to  contribute  to  the 
support  of  herself  and  chUd. 

The  complaint  is  based  upon  section  12, 
Acts  Sp.  Sees.  1881.  p.  628;  section  7870, 
Burns'  Ann.  St.  1008.  Appellant  answered 
the  complaint  by  a  general  denial.  The  is- 
sues thus  formed  were  tried  by  the  court, 
resulting  in  a  finding  and  Judgment  against 
the  def endabt  Trimble,  and  In  favor  of  plain- 
tiff for  $600,  and  i  finding  In  favor  of  the 
defendant  J.  Howard  Reed,  and  against  the 
plaintiff.  Appellant's  motion  for  a  new  trial 
was  overruled,  and  this  ruling  is  assigned  as 
error.  In  support  of  the  motion  for  a  new 
trial,  it  is  Insisted  that  the  decision  of  the 
court  was  contrary  to  law.  The  finding  of 
the  court  amounts  to  a  general  finding  in 
favor  of  the  appellee.  Kelley  v.  Bell,  172 
Ind.  690,  88  N.  B.  68;  Terre  Haute,  etc., 
R.  Co.  v.  State,  169  Ind.  4B8,  480,  66  N.  B. 
401. 

The  question  presented  Involves  the  au- 
thority of  the  court  to  make  the  order 
against  the  defendant  John  Trimble  to  pay 
the  plaintiff  in  the  nature  of  alimony  $600 
for  the  support  of  herself  and  child,  and 
to  render  Judgment  against  said  defendant 
for  said  amount  Section  13,  Acts  Sp.  Sess. 
1881,  p.  630.  Section  7871,  Bums'  Ann.  St 
1908,  provides  that:  "Whenever  the  process 
has  been  served  or  publication  made,  as  in 
dvll  cases,  the  court  shall  hear  and  deter- 
mine said  cause,  and  If  the  facts  stated  in 
the  complaint  are  found  to  be  true,  the 
court  may  make  such  orders  and  allow- 
ances in  the  nature  of  alimony  out  of  the 
husband's  estate  as  may  seem  Just  and  equi- 
table and  for  the  best  interests  of  such  wife 
and  children ;  and  the  court  may  also  order 
the  real  estate  or  personal  property  of  such 
husband  or  both,  or  any  part  thereof,  to  be 
sold  to  the  highest  bidder  for  cash  or  on 
time,  upon  such  terms  and  in  such  manner 
•  •  •  as  the  court  may  direct."  Section 
1083,  Bums'  Ann.  St  1908,  provides:  "The 
court  shall  make  such  decrees  for  alimony, 
in  all  cases  contemplated  by  this  act  (an  act 
regulating  tue  granting  of  divorcee,  etc),  as 
the  circnmstances  of  the  case  shall  render 
Just  and  proper;  and  such  decrees  for  ali- 
mony, heretofore  made  or  hereafter  made, 
Aall  be  valid  against  the  bnsband,  whether 
asked  for  in  the  petition  or  given  by  the 
Judge  on  default"  Under  this  section  of  the 
statute,  a  personal  Judgment  for  alimony 
would  not  be  questioned  where  the  defendant 
is  personally  summoned  or  the  court  has 
Jurisdiction  of  his  person.  In  the  case  be- 
fore us  the  defendant  was  personally  served 
with  process,  appeared  to  the  action,  and 
answered  the  complaint  There  is  no  ques- 
tion but  that  the  trial  court  liad  Jurisdic- 
tion of  the  person  and  subject-matter  of  the 
action.  It  has  been  held  that  the  amount  of 
alimony  to  be  allowed  is  largdy  within  the 
discretion   of   the  court,    due  consideration 


•For  other  cues  aee  sama  topic  and  Mctlon  NVHBBR  In  Dec.  Dig-  'tc  Am.  Dig.  Kojr  No.  Series  *  Rep'r  Indexes 

Digitized  by  VjVJVJV  IV 


1050 


08  NORTHBA0rERN  RSPOBTEB. 


(Ind. 


being  given  to  tbe  financial  condition  of  tbe 
buBband  and  bis  Income.  Tost  t.  Yost,  141 
Ind.  584,  41  N.  B.  11;  Stutaman  t.  Stuts- 
man, 80  Ind.  App.  646,  66  N.  E.  e08;  Hed- 
rlck  V.  Hedrlck,  128  Ind.  522,  26  N.  E.  768; 
GuBsman  t.  Goeaman,  140  Ind.  433,  89  N.  B. 
918. 

Considering  the  alimony  statute  in  con- 
nection with  the  statute  (section  7871,  supra), 
directing  what  the  court  shall  do  upon  the 
hearing  of  a  cause  like  the  one  here  present- 
ed, in  case  the  facts  stated  in  the  complaint 
are  found  to  be  true,  it  follows  that  the 
decision  and  judgment  of  the  court  was  not 
contrary  to  law,  but  expreissly  authorized  by 
law.  Wo  are  referred  to  the  case  of  Stan- 
brough  V.  Stanbrough,  60  Ind.  275.  That  case 
was  grounded  upon  an  act  approved  March 
7,  1857  (Arts  1857,  p.  94),  the  purpose  of 
which  was  to  authorize  the  sale  of  property 
for  the  relief  and  snpirart  of  married  wo- 
men when  deserted  by  their  husbands,  and 
of  children  when  deserted  by  their  parents. 
While  the  act  under  which  the  plaintiff  here 
proceeded  is  entitled  "An  act  concerning  hus- 
band and  wife,"  the  sections  of  that  art  ap- 
plicable to  the  case  under  consideration  are 
entirely  different  from  the  one  under  con- 
sideration in  the  case  of  Stanbrough  v.  Stan- 
brough, supra.  That  case  is  therefore  not  in 
point.  We  therefore  conclude  that  the  rea- 
sons given  for  reversing  the  judgment  in  this 
case  are  insuffldent. 

Judgment  aflSrmed. 

(47  Ind.  App.  ao 

SBBIBNS^B  et  al.  v.  DOWNED  et  al. 

(No.  7,100.) 

(Appellate  CSonrt  of  Indiana,  Division  No.  1. 

Feb.  24,  1911.) 

1.  PLEADIWO     (I    193*)  —  OOMPLAOTT— DXMTJB- 

BKB. 

A  complaint  stating  facts  entitling  plain- 
tiff to  a  part  of  the  relief  demanded  is  good 
against  demurrer  for  want  of  facts. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  i  489;  Dec.  Dig.  S  193.*] 

2.  Ejectmewt   a  64*)— Cebtaiwtt— DraoBiP- 

TIOIT  or  liAITD. 

.  The  complaint,  in  an  action  to  recover  land 
described  as  a  certain  part  of  a  certain  gnar- 
ter  section,  excepting  five  acres  In  the  southeast 
quarter  thereof,  is  not  so  indefinite  as  to  the 
five  acres  excepted,  bat  that  an  officer  with 
the  aid  of  a  surveyor  may  determine  what  land 
is  included  in  the  judgment  for  the  land  sought 
to  be  recovered,  and  so  ezecate  the  order  of  the 
court 

fEd.  Note.— For  other  eases,  see  Ejectment, 
CJent  Dig.  H  ISa-lW;  Dec.  Dig.  <  64.*] 

Appeal  from  Circuit  Court,  Lake  County; 
W.  C  McMahan,  Judge. 

Action  by  Robert  F.  Downey  and  others 
against  Albert  Sebienske  and  others.  Judg- 
ment for  plaintiffls.  Defendants  appeaL  Af- 
firmed. 

Barr  &  Wheeler,  tor  appellants.  Johannes 
Kopelke,  for  appellees. 


MTBRS,  C.  J.  Appellees  brought  this  ac- 
tion against  the  appellants  for  possession  of 
certain  land  in  Lake  county,  Ind.,  and  to 
quiet  their  title  to  the  same.  The  complaint 
was  In  three  paragraphs.  A  demurrer  to 
each  paragraph  was  overruled.  Trial  and 
Judgment  for  appellees,  aoieting  their  title, 
and  In  ejectment 

Appellants  herein  Insist  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  that  the  court  erred  in 
overruling  appellants'  demurrer  to  each  par* 
agraph  of  tbe  complaint.  Under  these  as> 
signments  of  error,  but  one  question  Is  pre* 
sented  for  our  consideration:  Does  the  com- 
plaint contain  a  sufflrtently  definite  descrip- 
tion of  the  real  estate  to  be  good  as  against 
a  demurrer  for  want  of  facts? 

The  real  estate  is  described  In  the  com- 
plaint as  follows:  The  W.  %  of  lot  3  north 
of  the  "Indian  Boundary  Line,"  and  tbe  W. 
%  of  the  S.  ^  of  the  N.  W.  ^  south  of  the 
"Indian  Boundary  Line"'  (excepting  therefrom 
5  acres  in  the  southeast  quarter  thereof),  all 
in  section  32,  township  37  N.,  range  7  W.  of 
the  second  principal  meridian,  in  Lake  coun- 
ly,  Ind.,  comprising  the  W.  %  of  the  N.  W. 
frartional  %  of  said  section  32,  the  west  line 
of  which  is  located  at  a  point  8*/i  o  feet  west 
of  the  N.  W.  comer  of  a  certain  dwelling  oc- 
cupied by  these  defendants  as  a  residence, 
located  on  said  lot  S.  It  will  be  observed 
that  two  tracts  of  land  are  In  question,  one 
north  of  the  "Indian  Boundary  Line,"  and 
the  other  south  of  said  line.  There  la  no 
objection  lodged  against  the  first  description, 
and  the  complaint  is  conceded  to  be  good  as 
to  that  tract  And  as  the  complaint  states 
facts  entitling  plaintiff  to  a  part  of  the  re- 
lief demanded.  It  must  be  held  good  aa 
against  a  demurrer  for  want  of  facta.  In- 
dianapolis, etc.,  Trac.  Co.  v.  Brennan  (Ind.) 
90  N.  E.  65;  United  States,  etc,  <3o.  v.  Har- 
ris, 142  Ind.  226,  40  N.  E.  1072,  41  N.  E.  451; 
lander  v.  Smith,  131  Ind.  147,  30  N.  E.  1078; 
Shepardson  v.  Gillette,  133  Ind.  125.  81  N. 
E.  788 ;  Indianapolis,  etc.,  Trac.  Co.  v.  Ben- 
derson,  39  Ind.  App.  324,  79  N.  E.  539. 

At  the  beginning  of  the  trial  of  this  cause 
the  defendants  in  open  court  disclaimed  any 
Interest  whatever  In  the  land  south  of  the 
"Indian  Boundary  Line,"  so  that  any  fault 
in  the  description  of  this  land  did  not  con- 
cem  or  affert  these  appellants.  However,  in 
this  court,  appellants  insist  they  are  entitled 
to  the  benefit  of  the  ruling  of  the  lower  court 
on  their  demurrer.  Looking  to  their  conten- 
tion in  this  regard,  we  find  the  only  defect 
pointed  out  in  the  description  of  the  land  south 
of  the  "Indian  Boundary  Line"  is  that  the 
B-acre  exception  is  not  definitely  described. 
We  believe  that  by  tbe  aid  of  a  surveyor 
tbe  sheriff  could  have  determined  Just  what 
land  in  this  tract  was  included  In  the  Judg- 
ment, and  if  from  the  description  the  land 
can  be  identified  It  will  be  suflldent    In  tbe 


•For  otJifr  casts  •••  nms  toplo  and  Motion  NUMBEB  in  Dae  Dig.  *  Am.  Dig.  Key  No.  Bortei  *  E«p'r  ladoxts 


Digitized  by  VjVJVJV  IC 


Ind.) 


WELXJDH&ER  V.  ORAWPOBD. 


1051 


case  of  Collins  v.  Dresslar,  133  Ind.  290,  32 
N.  B.  883.  It  Is  said:  "Some  rules  governing 
In  the  description  of  lands  have  become  so 
well  settled  anil  generally  admitted  as  to  be 
regarded  as  legal  maxims.  It  is  a  settled 
rule  that  that  Is  suflJdently  certain  which 
can  be  made  certain.  A  description  of  real 
estate  is  sufficient  when  the  sheriff,  with  the 
assistance  of  a  surveyor,  can  find  the  real 
estate  and  determine  its  boundaries." 

In  the  case  of  Cunningham  v.  McCoUnm, 
98  Ind.  38,  the  court  considered  the  case  of 
Brown  v.  Anderson,  90  Ind.  93,  and  as  to 
what  that  case  holds  said:  "It  was  held  that 
the  description  was  sufficient,  if  the  land 
could  be  identified  by  the  sheriff,  with  the 
assistance  of  a  surveyor,  aided  by  one  hav- 
ing knowledge  of  the  former  location  of  an 
ancient  fence.  Where  land  or  a  house  is 
known  by  a  certain  name,  it  may  be  well 
described  by  that  name,  as  the  house  called 
•the  Black  Swan,'  the  farm  called  'White 
Acre,'  the  'Manor  of  Dale,' "  etc. 

We  firmly  adhere  to  the  rule  that  the 
complaint  must  describe  the  premises  in  ques- 
tion with  such  certainty  that  an  officer  may 
execute  the  order  of  the  court  and  put  the 
claimant  in  possession.  Reid  v.  Klien,  138 
Ind.  484,  87  N.  B.  967;  Held  v.  Mitchell.  95 
Ind.  397. 

The  complaint  before  us,  measured  by  the 
rules  herein  referred  to,  meets  this  require- 
ment, and  there  was  no  error  in  overruling 
the  demurrer.    Judgment  affirmed. 


(48  Ind.  A.  ITS) 

WBIiUNGER  et  al.  v.  CRAWFORD.     (No. 

e,791Ji 

(Appellate  Court  of  Indiana,  Division  No.  2. 

Feb.  17,  1911.) 

Bbokebs  ($  82*)— Action  fob  Coiocission— 

comfiaint. 

In  an  action  by  a  broker  for  commissions, 
the  complaint  alleged  that  plaintiff  bad  a  con- 
tract for  the  exclusive  sale  of  lands  for  a  speci- 
fied time,  and  that  the  owner  had  sold  it  with- 
out bis  consent  before  the  time  had  expired,  but 
did  not  aver  that  by  the  alleged  breach  of  con- 
tract plaintiff  was  prevented  from  purchasing 
the  property  or  selling  it  to  another  within  the 
stipulated  time,  or  that  he  would  otherwise 
have  bought  it  or  sold  it  to  another,  or  that 
he  was  thereby  prevented  from  earning  a  com- 
mission. Held,  that  the  complaint  was  insuffi- 
cient on  the  theory  of  a  breach  of  contract  and 
a  right  to  damage  resulting  therefrom. 

lEU.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  S  101;   Dec.  DigTlfe*] 

On  petition  for.  rehearing.    Petition  over- 
ruled. 
For  former  opinion,  see  89  N.  B.  892. 

M.  Z.  Stannard,  for  api)ellant8.  B.  C. 
Hughes,  for  appellee.' 

liAIRY,  J.  Appellee  makes  the  point  in 
his  petition  for  rehearing  that  this  court  in 
Its  original  opinion  does  not  accurately  state 
the  substance  of  the  complaint    Appellants 


state  that  the  complaint  does  not  aver,  as 
stated  In  the  original  opinion,  that  appellee 
was  unable  to  find  a  purchaser  for  the  prem- 
ises, willing  to  pay  $5,000,  and  that,  after 
appellants  received  information  from  appel- 
lee that  he  was  unable  to  find  a  purchaser 
for  the  premises  at  the  price  named,  the  ap- 
pellants agreed  to  waive  the  provisions  in 
said  contract  that  the  lands  should  be  sold 
for  $5,000;  but  that  the  complaint,  on  this 
subject,  states  that  appellee  did  attempt  to 
sell  said  land  for  said  $5,000,, and  did  spend 
much  time  and  money  in  an  effort  to  sell 
said  lands  at  said  price,  that  the  best  offer 
he  could  obtain  for  said  land  was  $4,500, 
which  offer  was  made  by  Clarence  and  Ger- 
trude Spencer,  that  plaintiff  thereupon  ad- 
vised defendants  that  $4,500  was  the  best  of- 
fer he  had  so  far  obtained  for  said  land,  and 
advised  that  a  better  offer  might  be  obtain- 
ed later  on,  etc. 

Considering  the  complaint  as  a  whole,  we 
think  that  the  substance  of  Its  material  aver- 
ments was  properly  stated  In  the  original 
opinion.  The  complaint  was  construed  by 
the  court  upon  the  theory  that  It  was  based 
upon  the  contract  and  sought  a  recovery  of 
commisstons  earned  under  said  contract.  So 
construed,  the  complaint  could  not  be  suffi- 
cient unless  it  showed  that  appellee  bad  per- 
formed the  contract  on  his  part  by  obtaining 
a  purchaser  for  the  property  in  accordance 
with  its  terms.  The  complaint  discloses  that 
the  laud  was  sold  for  $4,500,  and,  In  order 
to  show  that  this  was  a  compliance  with  the 
contract,  the  complaint  makes  the  following 
averments:  "That  thereupon,  and  after  re- 
ceiving sold  Information  from  said  plaintiff, 
the  said  defendants  agn'eed  to  waive,  and  did 
waive,  the  provision  in  said  contract  that 
said  land  should  be  sold  for  $5,000,  and 
agreed  to  let  said  price  stand  in  said  con- 
tract at  $4,500,  and  agreed  to  accept  the  said 
sum  of  $4,500  for  said  real  estate."  The 
original  opinion  correctly  holds  that  such  a 
condition  In  a  contract,  required  under  the 
statute  of  frauds  to  be  In  writing,  cannot  be 
waived  or  modified  by  parol.  City  of  Mich- 
igan City  V.  Leeds,  24  Ind.  App.  271,  65  N. 
E.  799 ;  Carpenter  v.  Galloway,  73  Ind.  418 ; 
Goss  V.  Nugent,  6  Bam.  &  Ad.  58;  Browne 
on  Statute  of  Frauds  (4th  Ed.)  |  411. 

Appellee  urges  that  his  complaint  shows 
that  he  had  a  contract  which  gave  Iilm  the 
exclusive  right  to  sell  the  real  estate  de- 
scribed therein  for  $5,000  at  any  time  before 
January  1,  1906,  and  appellant  sold  the  prem- 
ises for  $4,500  on  the  25th  day  of  February, 
1905,  without  the  consent  of  appellee.  These 
averments  would  tend  to  show  a  breach  of 
the  contract  by  appellant  If  appellant  con- 
veyed the  land  to  another  before  the  time 
covered  by  the  option  of  appellee  had  expir- 
ed, and  thereby  disabled  himself  from  per- 
forming the  contract  on  his  part,  this  would 
amount  to   a  breach   of  the   contract  and 
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would  give  rise  to  an  action  In  favor  of  ap- 
pellee for  rach  breach.  To  be  good  upon  the 
theory  of  a  breach  of  contract,  the  complaint 
should  aver  facts  ^hlch  show  that,  by  rea- 
son of  said  breach,  appellant  prevented  the 
appellee  from  purchasing  the  property  him- 
self or  selling  it  to  another  within  the  time 
provided  In  said  contract  and  In  accordance 
with  Its  terms,  and  that  appellee  was  there- 
by prevented  from  earning  the  commission 
provided  In  the  contract  It  Is  not  averred 
in  the  complaint  that  appellee  could  and 
would  have  purchased  the  premises  himself, 
or  that  he  could  have  sold  it  to  another  at 
the  price  and  within  the  time  specified  In  the 
contract  It  does  not  therefore  appear  from 
any  averment  of  the  complaint  that  appellee 
was  damaged  by  said  breach,  as  it  does  not 
appear  that  appellee  could  have  earned  the 
commission  even  though  appellant  had  not 
broken  his  contract  by  conveying  the  land. 
The  complaint"  does  not  proceed  upon  the 
theory  of  a  breach  of  the  contract  and  seek 
to  recover  damages  resulting  therefrom,  and. 
If  it  did,  It  would  be  clearly  Insufilcient  up- 
on that  theory  for  the  reasons  stated. 

The  complaint  clearly  seeks  to  enforce  the 
written  contract  as  modified.  It  Is  Insuffi- 
cient upon  this  theory  for  the  reasons  stated 
In  the  original  opinion. 

The  petition  for  rehearing  Is  oremiled. 

(«M  N.  T.  487.) 

FUI/rON  COUNTY  GAS  &  KLBCTBIC  CX). 

V.   HUDSON  RIVER  TELEPHONE  CO. 
(Court  of  Appeals  of  New  York.    Jan.  8,  1911.) 

1,  PLEADIRO    (I    146*)— COUNTEBCI/AIM. 

Under  Code  Civ.  Proc.  fS  501,  60»,  de- 
fining a  "counterclaim,"  and  proTiding  that 
where  defendant  deems  himself  entitled  to  an 
affirmative  judgment  by  reason  of  a  counter- 
claim, he  must  demand  Judgment  in  his  an- 
swer, the  facts  alleged  as  a  counterclaim  must 
be  sufficient  to  constitute  a  perfect  cause  of 
action  in  favor  of  defendant  and  against  plain- 
tiff, to  sustain  ludgment  against  plaintiff  which 
defendant  thereby  seeks  and  must  demand,  and 
the  facts  must  be  alleged  as  a  counterclaim  or 
they  will  be  deemed  a  mere  defense. 

[Ed.  Note.— E\)r  other  cases,  see  Pleading, 
Cent.  Mg.  ii  294-296;   Dec.  Dig.  {  146.*] 

2.  PUBAMWO    n    138*)— OoUNTEBOI.AnC. 

Under  Code  Civ.  Proc.  |»  495,  500,  501, 
603,  504,  514,  529,  720,  739,  974,  authorizing  a 
counterclaim  verified,  as  an  independent  plead- 
ing subject  to  demarrer  for  insufficiency  to  con- 
stitute a  canse  of  action,  and  requiring  an  an- 
swer by  reply,  and  providing  for  the  mode  of 
trial  of  an  issae  of  fact  arising  under  a  oonn- 
terclaim,  and  giving  defendant  the  right  to  any 
provisional  remedy  as  in  an  action  by  him, 
and  for  judgment  on  the  counterclaim,  etc.,  a 
eounterclaim  passes  beyond  the  range  of  merely 
answering  or  defending  against  or  being  re- 
sponsive to  the  complaint  and  an  answer  al- 
leging a  counterclaim  is  both  an  answer  and  a 
complaint,  and  in  so  far  as  It  is  a  complaint 
it  sets  forth  a  cause  of  action  in  favor  of  de- 
fendant against  plaintiff,  and  is  without  the 
line  of  pleading  started  by  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec  Dig.  I  188.*] 


8.  PLKAbino  a  217*)— DnnnwEB— RxjuwoB. 
A  counterclaim  is  not  a  pleading  in  the  ac- 
tion within  the  rule  that  a  demurrer  seajKhes 
all  the  pleadings  prior  to  itself  for  the  first 
fault  so  that  on  the  trial  of  the  issnea  created 
by  the  demurrer  judgment  must  be  given 
against  the  party  who  committed  the  first  unit, 
and  the  court  on  demurrer  to  a  counterdaim 
will  not  pass  on  the  sufficiency  of  the  com- 
plaint 

[I^d.  Note.— Hor  other  cases,  see  Pleading. 
Cent  Dig.  gf  640-648 ;   Dec  Dig.  I  217.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  540&-54U ;   voL  8,  p.  7756l] 

4.  iNDKMRrrr  (i  14*)— OoiroiitTBivENxss— Bb- 

TOFFXI.. 

The  estoppel  of  a  Judgment  against  two 
defendants  for  negligent  injury  is  mutual  am 
between  them,  and  the  defendant  pajrtng  the 
judgment  must,  in  an  action  against  the  other 
defendant  for  indemnity,  accept  the  transaction 
in  its  entirety  and  may  not  deny  the  facts  on 
which  the  judgment  was  recovered,  and  the 
other  defendant  may  not  relieve  itself  from  li- 
ability by  presenting  a  new  defense  to  the  orig- 
inal action. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  {  41 ;   Dec.  Dig.  {  14.*] 

6.  JUDOMXRT       ({       668*)  —  00IICI.UBIVKNE8»— 

Pabties  Gonoluded. 

A  judgment  rendered  Jurisdlctlonally  and 
nnimpeached  for  fraud  is  conclusive  as  to  the 
ouestions  litigated  and  decided  on  the  parties 
thereto,  and  a  party  relying  on  the  Judgment 
is  relieved  from  the  burden  of  proving  the  facts 
therein  determined,  and  an  ulverse  party  is 
Iwrred  from  disproving  such  facts. 

[Eid.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  18  1181-1183,  1188-1189 ;  Dec  Dig. 
I  668.*] 

a   JUDOltERT    (S   675*)— CORCLUSITERBSS. 

By  notice  and  opportunity  to  defend,  the 
person  notified  becomes  a  party  to  the  action  so 
as  to  be  concluded  in  any  subsequent  litigation 
between  the  same  parties  as  to  all  questions  de- 
termined in  the  action,  which  are  material  to 
the  right  of  recovery  in  the  subsequent  action. 
[Ed.  Note.— -For  other  cases,  see  Judgment 
Cent  Dig.  U  1190,  1191,  1194;  Dec  Dig.  | 
676.*] 

7.  iRDKIfRITT  (t  14*)— OOROtUBlVENEBB. 

Where  defendant  and  oodefendant  in  aa 
action  for  negligent  Injurv,  each  bad  an  oppor- 
tunity to  defend  itself  and  the  other  against  all 
liability  to  plaintiff,  a  judgment  for  plaintiff 
against  defendant  and  codefendant  was  conclu- 
sive proof  that  defendant  was  legally  liable  to 
plaintiff  on  the  ground  adjudicated  in  ttie  ac- 
tion, and,  where  the  facts  through  which  de- 
fendant paying  the  judgment  demanded  indem- 
nity from  codefendant  were  not  litigated  in  the 
action,  they  might  be  litigated  in  an  action  by 
defendant  .against  the  codefendant  for  indenf 
nity. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  {  41;  Dec.  Dig.  {  14.*] 

8.  Srr-Onp  ard  CouRTEBOLAm  (|  29*>— "Abib- 

IRO    OUT    OF    THE    TBARBACTION    SeI    FOBTH 
IR     THE     CoMFLAINT"— "CoRRECIEn     WITH 

THE  Subject  of  the  AenoR." 

In  an  action  for  the  amount  of  a  Judgment 
against  plaintiff  and  defeadant  for  negligent  In- 
jury to  a  third  person,  paid  by  plaintiff,  a 
counterclaim  for  an  amount  paid  by  defendant 
in  settlement  of  actions  by  others  growing  out 
ot  the  same  accident  does  not  "arise  out  of  the 
transaction  set  forth  in  the  complaint"  as  a 
foundation  of  plaintiff's  claim,  and  is  not 
"connected    with    the   subject   of    the   action," 
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within  Code  Cir.  Froc.  i  501,  aathorlzing  a 
counterclaim  in  either  of  sach  cases. 

[£kl.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaiin,  Cent  Dig.  Si  49-51 ;  Dec.  Dig.  { 
29.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  2,  pp.  1432-1434;    vol.  8,  p.  7612.] 

Appeal  from  Supreme  dourt,  Appellate 
Division,  Third  Department 

Action  by  the  Fulton  County  Oas  Sc  Elec- 
tric Company  against  the  Budson  River 
Telephone  Company.  From  an  order  and 
judgment  of  the  Appellate  Division  (130  App. 
Dlv.  343,  114  N.  Y.  Supp.  642),  reversing  an 
interlocutory  judgment  overruling  a  demur- 
rer to  each  of  two  separate  counterclaims  in 
the  Amended  answer^  defendant  by  permis- 
sion appeals  on  certified  questions.  Affirmed, 
and  questions  answered  in  part 

See,  also,  181  App.  Div.  918,  US  N.  T. 
Supp.  1121. 

John  A.  Delehanty,  for  appellant  Fred 
Iil^us  Carroll,  for  respondent 

COLMN,  J.  The  action  Is  to  recover  the 
sums  expended  by  plaintiff  In  paying  in  full 
the  judgment  recovered  against  the  plaintiff 
and  defendant  herein,  in  an  action  against 
them  jointly  In  wbicb  Nathan  W.  Homing 
was  plaintiff;  also,  the  snm  expended  by 
plaintiff  for  the  services  and  disbursements 
of  its  attorneys  and  counsel  and  otherwise  in 
defending  said  Homing  action,  those  sums 
aggregating,  as  alleged,  $20,923.47.  The  de- 
fendant demurred  to  the  complaint  upon 
the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The 
Special  Term  overruled  said  demurrer  with 
leave  to  defendant  to  answer.  The  amended 
answer  of  defendant,  served  under  said 
leave,  set  forth,  in  addition  to  denials  and 
defenses,  two  counterclaims  to  each  of  wlilch 
the  plaintiff  demurred  upon  the  two  grounds 
that:  (1)  The  counterclaim  was  not  of  the 
character  specified  In  section  601  of  the  Code 
of  Civil  Procedure;  (2)  the  counterclaim  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  Special  Term  rendered  a 
Judgment  overruling  the  demurrers  to  the 
counterclaims,  which  the  Appellate  Division 
reversed,  and  the  defendant  has  appealed  to 
this  court,  under  leave  of  the  Appellate  Divi- 
sion, which  has  certified  four  questions  for 
determination: 

^'Flrst  Does  it  appear  on  the  face  of  the 
complaint  that  It  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action? 

"Second.  Does  it  appear  on  the  face  of  the 
counterclaim  set  forth  in  paragraph  number- 
ed seventeenth  of  the  defendant's  amended 
answer:  (1)  That  said  counterclaim  is  not 
of  the  character  specified  in  section  601  of 
tlie  Code  of  Civil  Procedure;  (2)  that  said 
counterclaim  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action? 

"Third.  Does  it  appeai*  on  the  face  of  the 


counterclaim  set  forth  in  paragraph  number- 
ed eighteenth  of  tJie  defendant's  amended 
answer;  (1)  That  said  counterclaim  is  not 
of  the  character  specified  in  section  501  of 
the  Code  of  Civil  Procedure;  (2)  that  said 
counterclaim  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action? 

"Fourth.  Is  the  interlocutory  judgment  in 
this  case,  overruling  the  demurrer  to  tb» 
plaintiff's  complaint  on  the  ground  of  in- 
sufficiency, the  law  of  the  case  as  to  the 
sufficiency  of  the  complaint?" 

The  questions  designated  "First"  and 
"Fourth"  assume  that  we  are  permitted,  un- 
der the  demurrer  of  plaintiff  to  the  counter- 
claim, to  determine  whether  or  not. the  com- 
plaint is  defective  in  substance.  The  learned 
counsel  for  the  defendant  takes  and  supports 
with  authorities  the  same  position.  Those 
authorities  rest  their  conclusion  upon  two 
grounds:  The  one,  a  demurrer  searches  all 
the  pleadings  prior  to  itself  for  the  first 
fault  in  pleading,  and,  upon  the  trial  of  the 
issues  created  by  the  demurrer,  judgment  is 
to  be  given  against  the  party  who  committed 
that  first  fault;  the  other,  a  counterclaim  is 
a  pleading  in  the  action  and  to  the  complaint 
and  is  subject  to  the  rule  that  a  demurrer 
reaches  back  to  the  first  defective  pleading. 
The  second  ground  cannot  be  sustained.  A 
counterclaim  is  a  statutory  remedy.  The 
Code  of  Procedure  created  it  in  an  amend- 
ment of  1852  of  subdivision  2  of  section  149 
thereof.  Such  subdivision  continued  un- 
changed until  it  was  repealed  in  1877,  In  con- 
sequence of  the  enactment  of  section  500  of 
the  Code  of  Civil  Procedure.  The  Code  of 
Procedure  in  its  section  150  contained  pro- 
visions now  represented  by  section  501  of  the 
Code  of  Civil  Procedure.  Under  the  pro- 
visions of  the  Code  of  Ciyll  Procedure,  which 
prescribe  the  fabric  and  regulate  the  exer- 
cise of  a  counterclaim,  the  facts  alleged  as 
a  counterclaim  must  be  sufficient  to  con- 
stitute a  perfect  cause  of  action  in  favor  of 
the  defendant  and  against  the  plaintiff  and 
to  sustain  the  judgment  against  the  plaintiff 
which  the  defendant  thereby  seeks  and  must 
demand.  Sections  501,  509.  They  must  be 
alleged  as  a  counterclaim  in  order  that  they 
shall  not  be  deemed  a  mere  defense.  Bates 
V.  Kosekrans,  37  N.  Y.  409.  They  may  be 
verified  as  an  independent  pleading  where 
the  complaint  Is  not  verified.  Section  527. 
They  may  l>e  demurred  to  upon  the  ground 
that  they  are  not  sufficient  to  constitute  a 
cause  of  action  (section  495)  and  must  be 
answered  by  a  reply  in  the  substance  and 
form  of  the  answer  to  a  complaint,  if  de- 
fendant sliall  not  Iiave,  through  default  of 
plaintiff,  the  judgment  he  demands.  Sec- 
tions 614,  615.  The  mode  of  trial  of  an  is- 
sue of  fact  arising  upon  a  counterclaim  Is 
the  same  as  if  it  arose  in  an  action  brought 
by  the  defendant  against  the  plaintiff  for  the 
cause  of  action  stated  in  the  cotinterclaim 
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and  demanding  tbe  same  judgment  (section 
974),  and  the  right  of  the  defendant  to  any 
proTlslonal  remedy  is  the  same  as  in  an  ac- 
tion brought  by  him  against  the  plaintiff  for 
the  said  cause  of  action;  and  for  the  pur- 
pose of  applying  therefor  the  defendant  Is 
deemed  the  plaintiff,  the  plaintiff  is  deemed 
the  defendant,  and  the  counterclaim  is  deem- 
ed the  complaint  (section  720).  Where  a 
plaintiff  under  his  complaint  and  a  defend- 
ant under  his  counterclaim  establish  equal 
demands,  the  judgment  must  be  in  favor  of 
defendant;  where  unequal  demands,  the 
judgment  must  be  in  favor  of  the  party  es- 
tablishing the  greater  demand  for  the  excess; 
where  the  defendant  defeats  the  plaintiff's 
demand  and  establishes  his  counterclaim, 
judgment  must  be  rendered  for  tbe  defend- 
ant accordingly ;  and  where  the  defendant. 
In  an  action  upon  contract,  wbere  the  com- 
plaint demands  judgment  for  a  sum  of  money 
only,  admits  the  claim  of  plaintiff,  and  sets 
up  a  counterclaim,  amounting  to  less  than 
plaintiff's  claim,  the  plaintiff,  upon  filing  an 
admission  of  the  counterclaim,  may  take 
judgment  for  the  excess,  as  upon  a  default 
for  want  of  an  answer.  Sections  503,  604, 
S14.  The  plaintiff  may,  if  the  counterclaim 
exceeds  his  claim,  make  an  offer  of  judgment 
against  himself,  upon  which,  if  accepted  by 
defendant,  the  clerk  must  enter  the  judg- 
ment offered.  Section  739.  Those  provisions 
avouch  that  a  counterclaim  passes  far  be- 
yond the  range  of  merely  answering  or  de- 
fending against  or  being  responsive  to  the 
complaint.  It  may  and  frequently  does  ad- 
mit the  entire  complaint  and  stand  as  the 
sole  litigation  between  the  parties.  The  an- 
swer alleging  it  is,  in  effect,  both  answer 
and  complaint,  and  in  so  far  as  it  is  a  com- 
plaint, in  so  far  as  it  thrusts  into  the  pend- 
ing action  a  cause  of  action  in  defendant's 
favor  against  the  plaintiff.  It  is  without  the 
line  of  pleading  started  by  the  complaint, 
and  which,  upon  demurrer,  may  be  followed 
back  in  order  that  judgment  shall  be  render- 
ed against  the  party  who  committed  the  first 
fault.  It  Is  just  that  he  who  does  not  so 
plead  as  to  invite  an  issue  cannot  compel 
his  adversary  to  so  plead  as  to  accept  it, 
but  it  is  not  just  that  he  should  be  com- 
pelled to  accept  and  defend  as  a  cause  of 
action  against  him  that  which  is  not  a 
cause  of  action  and  fails,  through  insufficien- 
cy of  substance,  to  charge  him  with  liability. 
The  wisdom  of  this  conclusion  may  be  var- 
iously Illustrated.  It  would  not  be  orderly 
or  proper  that  a  defendant  might,  because 
of  the  insufficiency  of  the  complaint,  pro- 
ceed against  the  demurring  plaintiff  upon 
plaintiff's  indorsement  of  a  promissory  note 
hdd  by  defendant,  payment  of  which  had 
not  been  demanded,  and  which  had  not  been 
protested;  or  upon  a  counterclaim  wholly 
inadmissible  under  section  501  of  the  Code 
of  Civil  Procedure.  For  the  reasons  stated, 
we  decline  to  pass  upon  tbe  sufficiency  of 


tbe  complaint  and  to  answer  the  questions 
designated  "First"  and  "Fourth." 

Turning  now  to  the  first  subdivision  of  the 
question  designated  "Second."  Section  501 
of  the  Code  of  Civil  Procedure  provides  that 
tbe  cause  of  action,  whicb  an  answer  may 
contain  as  a  counterclaim,  must  tend  in  some 
way  to  diminish  or  defeat  the  plaintiff's  re- 
covery and  must  be:  "(1)  A  cause  of  action 
arising  out  of  the  contract  or  transaction, 
set  forth  in  the  complaint  as  the  foundation 
of  the  plaintiff's  claim,  or  connected  with  the 
subject  of  the  action.  (2)  In  an  action  on 
contract,  any  other  cause  of  action  on  con- 
tract, existing  at  the  commencement  of  tbe 
action."  We  state  here,  without  discussion, 
the  obvious  fact  that  the  complaint  does  not 
set  forth  a  contract  as  the  foundation  of 
plaintiff's  claim.  The  question,  therefore, 
is:  Does  the  counterclaim  arise  out  of  the 
transaction  set  forth  in  the  complaint  as  the 
foundation  of  tbe  plaintifCs  claim,  or  is  it 
connected  with  the  subject  of  tbe  action? 
Tbe  complaint  alleges  that  in  July,  1903, 
each  defendant  maintained  upon  a  street  of 
Johnstown,  N.  Y.,  a  line  of  wires;  those  of 
the  defendant  being  telephone  wires  strung 
over  and  across  those. of  tbe  plaintiff  which 
were  electric  lighting  wires.  On  July  8, 
1903,  a  building  to  which  wires  of  defendant 
were  attached  was  burned,  and  one  or  more 
of  said  wires  sagging  came  into-  contact  with 
plaintiff's  wires  at  their  crossing  upon  said 
street  so  that  an  electric  current  was  trans- 
ferred from  plaintiff's  to  defendant's  wires 
and  thereby  transmitted  to  the  place,  where, 
by  reason  of  the  burning  of  the  buUding, 
they  had  fallen  to  the  ground,  and  Nathan 
W.  Homing  came  in  contact  with  them  thus 
charged  with  electricity  and  was  seriously 
Injured.  Plaintiff's  line  was  in  materials 
and  workmanship  properly  constructed.  De- 
fendant's wires  were  insecurely  attached  to 
the  buildings  which  supported  them,  were 
faulty  in  materials,  were  Inadequately  in- 
spected, and  at  the  time  of  the  occurrence 
were  idle  and  in  their  position  in  disobedi- 
ence to  the  municipal  aathorities — of  which 
facts  the  plaintiff  had  not,  and  by  any 
reasonable  inspection  of  its  own  lines  or 
wires  could  not  have,  acquired  knowledge. 
The  injuries  to  said  Horning  resulted  solely 
from  the  negligent  acts  and  omissions  of  de- 
fendant in  the  construction  and  maintenance 
of  Its  wires.  In  August,  1903,  said  Horning 
sued  these  parties  Jointly  to  recover  his  dam- 
ages from  said  Injuries.  They  separately  de- 
fended, but  Homing  recovered  a  Judgment 
against  them,  which  the  Appellate  Division 
and  this  court,  upon  appeals,  affirmed,  and 
the  Judgments  were  collected  wholly  and  en- 
tirely from  the  plaintiff  here.  By  reason  of 
the  constraction  and  condition  of  defendant's 
wires  and  tbe  injuries  to  said  Homing  and 
his  consequent  action,  plaintiff  was  unjustly 
and  inequitably  compelled  to  pay  out  the 
moneys  aggregating  said  sum  of  $20,923.47 
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and  Is  entitled  to  be  Indemnified  In  this  ac- 
tion by  said  defendant  and  demands  a  judg- 
ment directing  defendant  to  indemnify  plala- 
tifF  by  paying  said  total  amount  The  coun- 
terclaim In  question  admits  tbe  existence  of 
defendant's  wires,  their  crossing  of  the  said 
street,  their  uses,  the  burning  of  tbe  build- 
ing, and  the  consequent  falling  of  said  wires 
charged  with  electricity  through  contact  with 
wires  underneath  them,  extending  along  the 
said  street,  the  contact  between  said  Hom- 
ing and  said  wires  and  his  serious  Injuries 
thereby,  the  suit  of  Homing,  the  appeals  and 
judgments,  substantially  as  alleged  in  the 
complaint  It  alleged  that  its  line  of  wires 
was  of  approved  materials  and  construction ; 
the  plaintiff  conducted  along  said  street  by 
its  wires  high  tension  currents  of  electricity 
of  voltage  far  in  excess  of  the  capacity  of  its 
wires,  likely  to  cause  the  death  of  any  hu- 
man being  coming  In  contact  therewith,  and 
negligently  mabitatned  in  divers  specified 
particulars  its  line;  the  said  negligence  of 
this  plaintiff  in  the  construction,  mainte- 
nance, and  operation  of  its  lines  was  the 
primary  and  proximate  cause  of  the  injuries 
Bostalned  by  Homing ;  the  allegations  in  tbe 
complaint  concerning  tbe  defendant  and  its 
alleged  negligence  and  plaintiff's  alleged 
freedom  from  negligence  are  substantially 
the  same  as  the  allegations  in  the  pleadings 
In  the  action  of  Homing  against  these  par- 
ties and  were  litigated  in  that  action,  in 
wbidi  It  was  determined  that  the  plaintiff 
here  was  liable  to  said  Horning  solely  be- 
cause of  its  own  fault  and  neglect;  at  tbe 
time  while  and  the  place  where  Homing  was 
in  contact  with  the  wire  Paul  Behrendt  was 
In  contact  with  said  wire  or  Homing,  or 
wltb  both,  and  thereby  was  seriously  injur- 
ed; in  August  1903,  Behrendt  sued  these 
parties  jointly  to  recover  his  damages  from 
said  Injury,  upon  facts  and  issues  substan- 
tially the  same  as  those  involved  in  the 
Homing  action;  the  attorneys  for  the  re- 
spective parties  to  the  two  actions  were  the 
same;  after  the  entry  of  the  judgment  of 
the  trial  court  and  before  the  final  deter- 
mination in  tbe  Homing  action  the  plaintiff 
here  agreed  with  said  Behrendt  for  the  set- 
tlement of  his  claim  in  tbe  event  that  this 
court  aflSrmed  tbe  Homing  judgment,  and 
the  defendant  here  thereafter  became  a  par- 
ty to  such  agreement  which  recited  that  tbe 
two  actions  were  claimed  to  have  arisen  out 
of  substantially  the  same  occurrences,  and  a 
liability  In  tbe  one  would  probably  be  found 
to  exist  in  the  other,  and  provided  that  in 
the  event  of  said  affirmance  Behrendt's  dam- 
ages should  be  fixed  at  $750  against  each 
defendant  separately;  each  of  the  parties 
paid  said  sum,  and  thereby  said  action  was 
settled  and  discontinued,  and  plaintiff  re- 
leased from  all  claim  for  damaged  sustained 
by  Behrendt ;  defendant  paid  said  sum  solely 
"on  account  of  damages  caused  by  negligence 
for  which  tbe  plaintiff  was  primarily  liable, 
wholly    responsible,   and   resulting    directly 


from  and  In  consequence  of  conditions  cre- 
ated entirely  by  the  affirmative  wrongful 
acts  of  this  plaintiff  hereinbefore  more. par- 
ticularly set  forth  and  described." 

The  claim  of  the  plaintiff  is  that  tbe  de- 
fendant is  liable  to  and  must  pay  it  $20,923.- 
47.  The  transaction  set  forth  In  the  com- 
plaint as  the  foundation  of  that  claim  is  the 
payment  by  plaintiff,  through  the  coercion 
of  tbe  process  and  judgments  of  the  courts, 
of  that  sum ;  the  commencement  by  Homing 
of  his  action  and  the  pleadings,  proceedings, 
and  judgments  therein ;  the  facts  which  un- 
der the  pleadings,  the  proof,  and  the  sub- 
mission to  the  jury  und^lie  the  judgments 
and  such  other  and  additional  facts,  con- 
sistent with  those  upon  which  the  judgments 
are  founded.  If  existing,  as  make  the  defend- 
ant liable  to  the  plaintiff.  WhUe  It  Is  true 
that  the  complaint  does  not  state  what  the 
facts  were  upon  which  the  jury  In  the  Horn- 
ing action  rendered  its  verdict,  or  what  the 
additional  facts  which  compel  the  defendant 
to  indemnify  the  plaintiff  are,  yet  manifest- 
ly, the  foundation  of  plaintiff's  claim  is  that 
It  paid  the  sums  under  the  compulsion  of 
that  action  against  it  and  this  defendant 
and  the  judgments  therein  which  are  set 
forth  in  the  complaint  and  its  right  to  in- 
demnity therefor  from  the  defendant  The 
plaintiff  must  in  this  action  accept  that 
transaction  in  Its  entirety.  The  facts  upon 
which  the  judgment  In  the  Homing  action 
was  recovered  are  an  essential  and  inerad- 
icable part  thereof,  which  tbe  plaintiff  may 
not  deny,  contradict,  abandon,  or  supplant 
with  other  facts.  Obviously,  the  defendant 
may  not,  upon  the  trial  of  this  action  re- 
lieve Itself  from  liabUlty  to  the  plaintiff  by 
proving  and  obtaining  from  the  jury  its  ver- 
dict that  Horning  was  guilty  of  contributory 
negligence,  and,  therefore,  not  entitled  to 
and  should  not  have  been  paid  by  plaintiff 
any  sum  as  damage;  or  that  the  plaintiff  in 
this  action  was  free  from  any  negligence  or 
obligation  through  which  It  could  have  be- 
come liable  to  Homing.  The  estoppel  of  the 
judgment  In  the  Horning  action  Is  mutual 
as  between  these  parties,  the  defendants 
therein.  If  this  defendant  is  by  that  judg- 
ment concluded  on  the  question  of  Homing's 
damages  and  this  plaintiff's  liability,  this 
plaintiff  is  concluded  thereby  as  to  the 
ground  of  its  liability  as  found  by  the  ver- 
dict of  the  jury  and  is  not  permitted  to  free 
Itself  from  such  verdict  and  the  ground 
thereof  or  reopen  the  issues  litigated  and 
adjudicated  In  tbe  action  in  which  tbe  judg- 
ment was  rendered.  Sound  public  policy  re- 
quires that  different  judicial  decisions  shall 
not  be  made  on  the  some  state  of  facts,  and 
that  a  judgment  rendered  jnrlsdlctionally 
and  unimpeacbed  for  fraud  shall  be  conclu- 
sive, as  to  the  questions  litigated  and  de- 
cided, upon  the  -parties  thereto  and  their 
privies,  whom  the  judgment  when  used  as 
evidence,  relieves  from  tbe  burden  of  other- 
wise proving,  and  bars  from  disproving,  the 
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facts  therein  determlnecl.  The  plaintiff  and 
defendant  were  parties  to  the  Judgment  re- 
covered against  them  by  Homing.  Each  had 
the  opportunity  in  that  action  to  defend  it- 
self and  the  other  against  all  liability  to 
Homing.  A  notice  from  either  to  the  other 
to  assume  In  its  behalf  the  defense  of  that 
action  would  have  been  superfluous  and  in- 
operative upon  their  rights  and  liabilities  as 
between  themselves ;  and  the  principle  is 
well  settled  that,  by  notice  and  opportunity 
to  defend  an  action,  the  party  notified  be- 
comes a  party  thereto,  so  as  to  be  concluded 
In  any  subsequent  litigation  between  the 
same  parties  as  to  all  questions  determined 
in  the  action  which  are  material  to  the  right 
of  recovery  In  the  second  action,  and  the 
Judgment  in  the  first  action  is  conclusive 
upon  the  defoidant  in  the  first  action  in  the 
character  of  plaintitF  in  the  second  action,  as 
to  the  facts  thereby  determined.  Therefore, 
If  it  appears  that  the  Judgmrat  In  the  Hom- 
ing action  was  based  upon  a  finding  of  fact 
fatal  to  the  recovery  in  this  action,  it  cannot 
be  maintained.  The  Judgment  in  the  Hom- 
ing action  is  conclusive  proof  that  the  plain- 
tiff in  this  action  was  legally  liable  to  Hom- 
ing upon  the  ground  adjudicated  in  that  ac- 
tion, if  a  ground  were  adjudicated,  in  the 
amount  of  the  verdict  therein.  The  record 
therein  may  disclose  a  state  of  facts  show- 
ing that  the  defendant  is  or  is  not  liable  over 
to  the  plaintiff.  It  may  disclose  that  the 
facts  through  which  tne  plaintiff  demands 
the  indemnity  from  the  defendant  were  not 
litigated  therein,  end,  if  they  were  not,  they 
may  be  litigated  in  this  action  through  evi- 
dence not  produced  thereat ;  and,  If  it  is  not 
clear  from  the  record  therein  upon  what 
ground  damages  were  recovered  against  the 
plaintiff  here,  parol  evidence  is  admissible 
to  show  what  questions  were  actually  litigat- 
ed and  decided. 

The  soundness  of  our  reasoning  and  con- 
dustons  is  sustained  by  authorities  (Oceanic 
8.  N.  Co.  V.  Companla  Trans.  Espanola,  134 
N.  T.  461,  iil  N.  E.  987,  30  Am.  St  Rep.  685; 
Mayor,  etc.,  of  N.  Y.  v.  Brady,  151  N.  Y.  611, 
45  N.  Ek  1122;  Carleton  v.  Lombard,  Ayres 
St  Co.,  149  M.  X.  137,  43  N.  E.  422 :    Ueyor, 


etc.,  of  Troy,  v.  Troy  ft  L^  R.  R.  Co.,  49  N. 
Y.  857;  Prescott  T.  I/e  Conte,  83  App.  Div. 
482,  SZ  N.  Y.  Supp.  411,  affirmed  178  N.  Y. 
585,  70  N.  B.  1108),  and  is  confirmed  by  the 
decisions  of  other  Jurisdictlona  (Boston  & 
M.  R.  R.  Co.  V.  Sargent,  70  N.  H.  299,  47 
Atl.  eOB;  Boston  &  M.  R.  R.  Co.  v.  Brackett, 
71  N.  H.  494,  53  Atl.  304 ;  Washington  Oas  L. 
Co.  v.  District  of  Columbia,  161  U.  S.  316, 
16  Sup.  Ct  564,  40  h.  Ed.  712.)  It  is  plain 
and  certain,  without  further  discnsslon,  that 
the  counterclaim  under  consideration  did  not 
arise  out  of  the  transaction  set  forth  in  the 
complaint  as  the  foundation  of  the  plalntllTa 
claim.  Nor  is  it  connected  with  the  subject 
of  the  action,  which  is  the  right  of  the  plain- 
tiff to  be  indemnified  and  the  obligation  or 
duty  of  the  defendant  to  indemnify  it  Din- 
an  ▼.  Coneys,  143  N.  Y.  544,  88  N.  B.  715; 
Glen  &  H.  Manfg.  Co.  v.  Hall,  61  N.  Y.  226, 
19  Am.  Rep.  278;  People  v.  Dennlson,  84  N. 
Y.  272 ;  Ter  Kulle  v.  Marsland,  81  Hun.  420, 
81  N.  Y.  Supp.  5. 

The  question  in  the  first  subdivision  of  the 
question  designated  "Second"  should  be  an- 
swered in  th°e  affirmative.  The  counterclaim 
set  forth  In  paragraph  numbered  dghteenth 
of  the  defendant's  answer  is  Identical  In  sub- 
stance with  that  in  paragraph  numbered  sev- 
enteenth, except  therein  William  C.  Case  was 
the  {lerson  injured.  Our  reasoning  requires, 
therefore,  that  the  question  in  the  first  sub- 
division of  the  question  designated  "Third" 
should  be  answered  in  the  afllrraative.  Aa 
the  answers  indicated  in  this  opinion  dispose 
of  this  appeal,  it  becomes  unnecossary  to 
further  discuss  or  answer  the  questions  in 
the  second  subdivision  of  each  of  the  ques- 
tions designated  "Second"  and  "Third."  Th« 
order  appealed  from  should  be  affirmed,  with 
costs  to  plaintiff.  The  questions  constituting 
the  first  subdivision  of  each  of  the  questions 
designated  "Second"  and  "Third"  are  an- 
swered in  the  affirmative.  The  otber  gues- 
tions  are  not  answered. 

CULLEN,  C.  J.,  and  HAI6HT,  WERNBR. 
WILLARD  BARTLBSCT,  HISCOCK,  and 
CHASB.  JJ.,  concur. 

Order  affirmed,  eta 


Digitized  by 


Google 


InA) 


WOESSNEB  ▼.  BUIiLOOK. 


1057 


(176  laA.  im> 

WOBSSNEB  et  aL  r.  BUUiOCK.    (No, 

21,783.)  I 

(Supreme  Coort  of  Indiana.    Feb.  23,  1911.) 

1.  Statutes  (J  6»)— Lboislatubb— Powkb  at 

Special  Session. 

The  power  of  the  Let^slatnre  when  con- 
Tened  in  special  semion  by  proclamation  of  the 
Governor,  as  authorized  by  Const,  art.  4,  f  9i 
is  not  limited  to  any  particular  subject  of  legis- 
lation. 

[Ed.    Note.— For   other    cases,   see    Statutes, 
Gent.  Dig.  {  4 ;   Dee.  Dig.  {  5.*] 
a.  OonsiiTDTionAi.  Law  (|  16*)— Oorsibuo- 

The  court  In  construing  a  constitutional 
provision,  the  meaning  of  which  is  ambiguous, 
may  examine  the  proceedings  of  the  constitu- 
tional convention  to  aid  in  the  Interpretation. 

[Ed.  Note.— For  other  cases,  see  Oonstitntion- 
al  Law,  Cent  Dig.  {{  12,  16;  Dec.  Dig.  {  16.*] 

8.  Statutes   (8   36*)— Lbgislatubb  — Enact - 
KENT  or  Laws— "Next  Session." 

The  words  "at  its  next  session,"  In  Const, 
art  5,  f  14,  authorizing  the  Legislature  to  pass 
bills  over  the  Governor's  veto,  and  providing 
that,  when  the  Governor  within  five  days  after 
the  adjournment  of  the  Legislature  vetoes  a  bill 
and  eies  it  in  the  office  of  the  Secretary  of  State, 
the  latter  shall  lay  the  same  before  the  Legis- 
lature "at  its  next  session"  as  if  it  had  been 
returned  by  the  Governor,  mean  the  first  session 
following,  whether  regular  or  special,  and  a  bill 
retoed  by  the  Governor  after  the  adjournment 
of  the  Legislature  must  be  acted  on  at  the  fol- 
lowing special  session,  and  the  action  of  the 
Legislature  in  acting  on  it  at  the  regular  session 
following  the  special  session  and  passing  it  over 
the  Governor's  veto  Is  ineffectual. 

[Eid.    Note.— For   other   cases,    see    Statute*, 
Cent  Dig.  S  38;    Dec.  Dig.  {  35.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  B,  pp.  4804,  4805.] 

4,  Statutes  (S  30*)  —  Lkqislaiube— Enaoi- 

UENT  or  Laws. 

Where  the  Governor  within  five  days  after 
the  adjournment  of  the  Legislature  filed  a  bill 
with  his  objections  thereto  in  the  office  of  the 
Secretary  of  State,  be  thereby  prevented  the 
bill  from  iiecoming  a  law,  unless  at  the  next 
session  of  the  Legislature  it  shall  be  approved 
by  a  majority  of  the  members  of  each  House, 
and  the  failure  of  the  Secretary  of  State,  In  the 
absence  of  any  collusion  with  the  Governor,  to 
lay  a  bill,  vetoed  by  the  Governor  within  five 
days  after  the  adjournment  of  the  Legislature, 
before  the  Legislature  at  its  next  session,  does 
not  make  the  bill  a  law. 

[Ed.    Note. — For   other    cases,    see    Statutes, 
Cent  Dig.  I  32;   Dec.  Dig.  {  30.*) 

&  CONSTirUTIONAL   LAW    (i    14*)— CONSTBTJO- 
TION. 

The  court  in  construing  a  constitutional 
provision  may  not  substitute  for  the  clear  lan- 
guage of  the  Constitution  its  own  notions  of 
what  the  provisions  should  have  been. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |  11;   Dec  Dig.  f  14.*] 

«.  Evidence  (|  33*)— Judicial  Notice— Pbo- 

CBKDIHOS  OV  LKaiSLATUBS. 

Where  the  eniolled  bill  on  file  in  the  office 
of  the  Secretary  of  State  with  the  Acts  of  the 
Legislature  of  1909  is  signed  by  the  presiding 
officers  of  the  Legislature  of  1907,  and  shows 
on  its  face  that  it  was  not  signed  by  the  Gov- 
ernor, but  was  passed  notwithstanding  his  ob- 
jections by  each  House  in  1909'  as  authenti- 
eated  by  the  presiding  officers  of  that  Legisla* 
tare,  the  court  must  take  judicial  notice  of  the 


fact  that  the  bin  was  passed  by  the  Legislatuiv 
of  1907,  and  presented  to  the  Ctovemor,  who 
within  the  prescribed  time  filed  it  In  the  officf 
of  the  Secretary  of  State  with  bis  objections 
thereto,  and  that  it  was  not  acted  on  by  the 
extra  session  held  in  1908,  so  that  the  court 
must  adjudge  that  the  bill  did  no  become  a  law 
because  not  acted  on  at  the  special  session. 

[Ed.  Note. — For  other  cases,  see  Evidence. 
Cent  Dig.  {  47;   Dec.  Dig.  (  33.*] 

Jordan,  J.,  dissenting. 

Appeal  from  Circuit  Court,  ICarton  Coirn- 
ty;  Cbas.  Bemster,  Judge. 

Action  by  Henry  W.  BaUo<^  against  Jacob 
Woessner  and  others.  From  a  judgment  for 
plalntlfl,  defendant  named  appeals.   Affirmed. 

Holtzman  ft  Coleman,  WlUis  Nnsbaum, 
Miller  &  DowUng,  and  Edw.  B.  Baub,  for  ap- 
pellant   Henry  W.  Bollock,  for  appellee. 

MOBBIS,  J.  Appellant  Woessner,  sheriff 
of  Marlon  connty,  on  March  20,  1909,  filed  in 
the  office  of  the  auditor  of  Marlon  connty  a 
claim-  for  allowance  by  the  board  of  commis- 
sioners for  having  committed  a  number  of 
prisoners  to  the  Jail  and  also  for  having  dis- 
charged, a  nnmber  of  prisoners  therefrom. 
His  claim  was  filed  pntsoant  to  the  provi- 
sions of  the  act  of  February  11,  1909  (Acts 
1900,  p.  8).  This  act,  among  other  things, 
provides  that:  "The  sherlifs  •  •  *  shall 
tax  and  charge  the  following  fees  to  be  paid 
by  the  county,  except  as  hereinafter  provided. 
Such  amounts  to  be  designated  'sheriff's 
fees,'  which  shall  be  the  property  of  and  be- 
long to  the  sheriffs.  *  •  •  For  every  per- 
son committed  to  Jail,  twenty-five  cents.  For 
discharging  each  prisoner  from  Jail,  twenty- 
five  cent"  These  fees  are  ctHnmonly  known 
as  sherlflTs  "in  and  out"  fees.  Appellee  Bul- 
lock, a  taxiwyer,  filed  his  complaint  In  the 
Marion  circuit  court  against  Woessner,  the 
board  of  commissioners,  the  auditor,  and 
the  treasurer  of  the  county  to  enjoin  the  al- 
lowance and  payment  of  the  dalm.  In  his 
complaint  he  avers  that  Woessner's  claim  Is 
founded  on  the  provisions  of  the  abov%  act 
of  1909,  and  that  this  act  is  invalid  because 
it  was  not  passed  by  the  General  Assembly 
in  conformity  with  the  provisions  of  section 
14,  art.  5,  of  the  Constitution  of  Indiana; 
that  the  bill  for  the  act  was  passed  by  the 
General  Assembly  of  1907,  and  on  the  last 
day  of  the  session  was  presented  to  the  Gov- 
ernor, who,  within  five  days  thereafter,  filed 
the  same  with  the  Secretary  of  State  with 
his  objections  thereto;  that  thereafter  on  Sep- 
tember 18,  1908,  the  General  Assembly  met  In 
extra  session  on  the  call  of  the  Governor, 
but  this  bill  was  not  laid  before  the  General 
Assembly  during  that  session  by  the  Secre- 
tary of  State,  neither  was  It  called  for  by 
the  General  Assembly,  nor  was  any  action 
taken  on  it ;  that  the  General  Assembly  met 
in  regular  session  January  7,  lOOd,  on  which 
day  the  Secretary  of  State  laid  the  same  be- 
fore It,  which  passed  the  bill  over  the  Got- 


•For  other  eases  see  same  topio  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  Serial  A  Bap'r  ladaxea 
S3  N  B  —67  '  Rehearlns  denied. 
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ernor'8  objections  thereto,  on  Febrnary  11, 
1009.  Elacb  of  tbe  defendants  filed  a  de- 
murrer to  the  complaint  for  want  of  facts, 
which  demurrers  were  overmled,  and,  de- 
fendants declining  to  plead  further,  judg- 
ment was  rendered  in  favor  of  plaintiff,  en- 
joining the  allowance  and  payment  of  any 
portion  of  appellant's  claim.  From  that  judg- 
ment, Woessner  appeals  to  this  court,  and 
assigns  as  error  the  ruling  of  the  lower  court 
in  oTermling  his  demurrer  to  the  complaint 

But  one  question  Is  inyolved  in  this  ap- 
peal. If  the  act  of  1909  was  passed  by  the 
General  Assembly  in  accordance  with  the 
provisions  of  section  14,  art  6,  of  our  Con- 
stitution, the  circuit  court  erred ;  otherwise, 
the  judgment  shonld  be  affirmed. 

Section  14,  art  6,  of  our  C!onstitntion  reads 
as  follows:  "Every  bill  which  shall  have 
passed  the  General  Assembly  shall  be  pre- 
sented to  the  Governor;  If  he  approve,  he 
shall  sign  It  but  if  not  he  shall  return  it 
with  his  objections,  to  the  House  In  which 
It  shall  have  originated,  which  House  shall 
enter  the  objections,  at  large,  upon  Its  jour- 
nals, and  proceed  to  reconsider  the  bill.  If, 
after  such  reconsideration,  a  majority  of  all 
the  members  elected  to  that  House  shall  agree 
to  pass  the  bill,  it  shall  be  sent  with  the 
Governor's  objections,  to  the  other  House,  by 
which  It  shall  likewise  be  reconsidered;  and 
if  approved  by  a  majority  of  all  the  members 
elected  to  that  House,  it  shall  be  a  law.  If 
any  bill  shall  not  be  returned  by  the  Gov- 
ernor within  three  days,  Sunday  excepted, 
after  it  shall  have  been  presented  to  blm,  it 
shall  be  a  laW  without  his  signature,  unless 
the  general  adjournment  shall  prevent  Its 
return,  in  which  case  it  shall  be  a  law,  un- 
less the  Ctovemor,  within  five  days  next  after 
such  adjournment  shall  file  such  bill,  with 
his  objections  thereto,  in  the  office  of  Secre- 
tary of  State,  who  sliall  lay  the  same  before 
the  (General  Assembly  at  its  next  session,  in 
like  manner  as  if  it  had  been  returned  by  the 
Governor.  .  But  no  bill  shall  be  presented 
to  the  Governor  within  two  days  next  previ- 
ous to  the  final  adjournment  of  the  General 
Assembly." 

The  phrase  "at  its  next  session"  means 
the  first  session  following,  whether  It  be  a 
regular  or  special  one.  The  provisions  of  our 
Constitution  with  reference  to  regular  and 
special  sessions  are  found  in  article  4,  {  9. 
Tbe  power  of  the  General  Assembly  to  legis- 
late on  any  subject  when  convened  In  special 
session  .is  not  limited  by  the  Constitution. 
Const  Ind.  art  4,  t  9;  Cooley,  Const  Lim. 
(7th  Ed.)  222;  Morford  T.  Unger,  8  Iowa, 
82;  People  ex  rel.  Carter  v.  Rice,  1S5  N.  1. 
478,  81  N.  m  921,  16  L.  R.  A.  836.  Had  it 
been  intended  by  the  framers  of  the  Constitu- 
tion to  limit  tbe  consideration  of  bills  dis- 
approved by  tbe  Governor  to  regular  ses- 
sions, we  should,  naturally,  expect  such  in- 
tmtion  to  be  expressed  by  providing  for  such 
consideration  by  the  next  regular  session,  or 


by  tbe  next  Assembly,  rather  than  tbe  "next 
session."  People,  eto.,  v.  Rice,  supra.  If  tbe 
meaning  of  a  constitutional  provision  is 
doubtful,  courts  may  examine  tbe  proceed- 
ings of  tba  convention  which  framed  the  pro- 
vision, to  aid  In  Its  Interpretation.  A  con- 
sideration of  pages  1447  and  1448,  vol.  2,  De- 
bates Indiana  Constitutional  Convention,  re- 
veals the  fact  that  the  members  of  the  con- 
vention understood  that  the  words  "next  ses- 
sion" meant  either  a  called  or  regular  one. 
Counsel  for  ax>pellant  do  not  assert  that  this 
construction  is  erroneous,  but  contend  that 
under  the  facts  In  this  cause,  wben  the  Sec- 
retary of  State  failed  to  lay  the  bill,  with 
the  Governor's  objections,  before  the  Assem- 
bly at  Its  session  of  1908,  It  became  a  law; 
that  the  Legislature  Is  nnder  no  duty  to 
pursue  Its  bills  In  order  to  pass  them  over 
the  Governor's  objections;  tliat  the  Governor 
is  under  a  duty  to  follow  up  such  bills  In 
order  to  defeat  them;  that  in  doing  so,  he 
acts  tbrough  the  Secretary  of  State,  who. 
for  this  purpose,  is  made  his  representative 
by  the  Constitution,  and  this  bill,  which  pass- 
ed both  Houses  in  the  General  Assembly  of 
1907,  became  a  law  when  the  special  semion 
adjourned,  without  tbe  Secretary  of  State 
having  laid  tbe  bill  before  it  regardless  of 
any  action  thereon  by  the  Assembly  of  1909. 

This  contention  cannot  prevail.  When  the 
Governor,  within  five  days  after  the  adjourn- 
ment «f  the  General  Assembly,  filed  the  bill, 
with  his  objections  thereto,  in  tbe  office  of 
tbe  Secretary  of  State,  he  thereby  prevented 
tbe  bill  from  becoming  a  law,  unless,  at 
the  next  session  of  the  Assembly,  on  recon- 
sideration, it  should  have  been  approved, 
notwithstanding  the  Gtovemor's  objection,  by 
a  majority  of  the  m«nber>  of  each  House. 
The  Constitution  requires  tbe  concurring  acts 
of  the  two  Houses  of  the  Assembly,  and  of 
the  Governor  in  approving,  or  determining  to 
withhold  his  approval.  In  tbe  manner  x>olnted 
out  When  the  Governor  files  such  bill  in 
the  office  of  the  Secretary  of  State,  his  pow- 
er over  it  ends.  Tarlton  v.  Peggs  (1S62)  IS 
Ind.  24;  People  v.  Devlin,  88  N.  T.  289,  88 
Am.  Dec.  377;  Powell  v.  Hays,  88  Ark.  448, 
104  S.  W.  177;  State  v.  Whisner,  35  Kan. 
271,  10  Pac.  852;  People  v.  MeCuUough,  210 
ni.  488,  71  N.  B.  602 ;  36  Cyc.  962.  Nor  can 
it  be  justly  said  that  the  Secretary  of  State 
is,  In  any  manner,  the  agent  or  representa- 
tive of  the  Governor.  He  is  by  the  funda- 
mental law  required  to  keep  and  preserve 
the  manuscripts  containing  the  enrolled  acta, 
etc.,  of  the  General  Assembly.  If  he  repre- 
sents any  department  of  the  government 
it  would  be  more  logical  to  treat  him  as  the 
representative  of  the  General  Assembly  be- 
cause he  is  the  custodian  of  its  enactments. 
Tarlton  v.  Peggs,  supra. 

Counsel  for  appellant  say  that  "it  is  un- 
reasonable to  assume  that  in  any  possible 
case,  the  framers  of  the  Constitution  intoid- 
ed  to  place  it  in  tbe  power  of  the  Governor, 
In  collusion  with  the  Secretary  of  State,  to 
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defeat  legislation  as  completely  as  if  tbe 
veto  were  absolute."  No  fault  can  Justly  be 
found  with  this  contention;  but  the  facts 
here  do  not  disclose  such  a  condition.  If 
there  were  a  collusive  attempt  on  the  part 
of  the  Governor  and  Secretary  of  State  to 
defeat  action  by  the  General  Assembly  on  a 
bill.  It  cannot  be  doubted  that  the  General 
Assembly  could  find  a  way  to  procure  the  bill 
and  objections  of  the  Governor  thereto  from 
the  office  of  the  Secretary  of  State.  Section 
16,  art  4,  and  section  7,  art  6,  Const  IndL; 
Burns'  Ann.  St  1908,  g  9193 ;  State  ▼.  Jonkln, 
79  Neb.  532,  113  N.  W.  258.  There  Is  noth- 
ing suggested  by  the  facts  of  this  case  to 
warrant  the  slightest  criticism  of  the  Gover- 
nor. The  Constitution  clothes  him  with  cer- 
tain legislative  power,  and  In  no  respect  did 
he  go  beyond  the  limit  of  bis  authority.  Nor 
l8  there  anything  in  this  case  which  would 
warrant  criticism  of  the  Secretary  of  State 
In  much  greater  measure  than  should  be 
meted  out  to  the  General  Assembly.  The 
Acts  of  1907  were  published  AprU  10,  1907. 
OTiey  did  not  contain  the  act  in  controversy. 
The  only  inference  to  be  legitimately  drawn 
from  its  absence  was  its  disapproval  by  the 
Qoyemor  and  its  filing  with  the  Secretary 
of  State  for  consideration  at  the  next  ses- 
sion. In  this  particular  Instance,  the  mem- 
bers of  the  Assembly  at  the  session  of  1907 
and  1908  were  the  same  except  as  to  those 
who  may  have  died  or  resigned  in  the  In- 
terim. Even  the  appellant  was  bound  to 
know  the  condition  of  this  bill.  The  reason- 
able presumption  to  indulge  is  that  the  Sec- 
.retary  of  State  and  members  of,  the  General 
Assembly  either  forgot  about  the  condition 
of  this  bill,  or  misconstrued  the  constitu- 
tional provision.  The  sheritfii  of  the  state 
had  a  special  interest  in  this  bill.  Had  any 
one  of  them,  during  the  1906  session,  sug- 
gested the  matter  either  to  the  Secretary  of 
State  or  the  members  of  the  Assembly,  It 
wonld  be  presumed  that  the  bill  would  have 
been  laid  before  the  Assembly  and  consid- 
ered. 

It  is  also  suggested  by  appellant's  counsel 
that  the  practical  disadvantages  to  the  pub- 
lic which  might  follow  In  sustaining  appel- 
lee's theory  should  be  considered.  It  Is 
saffldent  to  say  that  constitutions  import  the 
utmost  discrimination  In  the  use  of  language, 
and  courts  are  not  warranted  In  substituting 
for  the  clear  language  of  the  instrument  their 
own  notions  of  what  it  should  have  been. 
Gre^kcastle  Township  t.  Black,  6  Ind.  657; 
Cooley,  Const  Lim.  (7th  Ed.)  93. 

It  is  further  contended  by  appellant  that. 
Inasmuch  as  the  enrolled  act  in  the  office  of 
the  Secretary  of  State  shows  on  its  face  that 
it  was  duly  passed  by  both  Houses,  and  prop- 
erly authenticated  by  the  presiding  officers 
of  eacli,  the  court  will  not  go  back  of  the  act 
as  thus  appearing,  but  will  conclusively  pre- 
sume that  all  necessary  steps  were  taken; 
that  the  demurrer  only  admits  the  truth  of 
the  facts  alleged  in  the  complaint  that  were 


properly  pleaded;  that  the  allegation  of  the 
complaint  that  the  bill  was  vetoed  by  the 
Governor  in  1907,  and  not  again  voted  on  in 
the  session  of  1908,  is  incapable  of  legal 
proof,  and  hence  not  properly  pleaded;  the 
complaint  stands,  therefore,  as  If  It  merely 
alleged  that  this  bill  was  passed  In  1907, 
and  was  presented  to  the  Governor.  This 
contention  cannot  prevail.  The  enrolled  bill, 
on  file  In  the  office  of  the  Secretary  of  State, 
with  the  Acts  of  1909,  Is  signed,  not  by  the 
presiding  officers  of  the  Assembly  of  1909,  but 
by  the  officers  of  the  Assembly  of  1907,  and 
on  its  face  shows  it  was  not  signed  by  the 
Governor,  but  was  passed,  notwithstanding 
the  objections  of  the  executive,  by  each 
House,  in  1909,  which  fact  is  authenticated 
by  the  proper  presiding  officers  of  each 
House  at  that  session.  This  court  knows, 
regardless  of  the  allegations  of  the  complaint, 
that  this  bill  was  passed  by  both  Houses 
of  the  General  Assembly  In  1907,  and  pre- 
sented to  the  Governor,  who,  within  the 
prescribed  time,  filed  It  In  the  office  of  the 
Secretary  of  State,  with  his  objections  there- 
to; that  it  was  not  acted  on  by  the  As- 
sembly at  its  next  session  held  in  September, 
1908,  but  was  considered  by  the  Assembly 
of  1909,  and  passed  by  each  House  thereof, 
over  the  objections  of  the  Governor.  State 
V.  Wheeler,  172  Ind.  678,  89  N.  E.  1; 
Evans  t.  Browne,  80  Ind.  614,  96  Am.  Dec. 
710. 

Because  the  General  Assembly,  at  its  ses- 
sion in  1908,  did  not  pass  the  bill,  notwith- 
standing the  objections  of  the  Governor,  it 
never  became  a  law,  and  the  circuit  'court 
did  not  err  in  overruling  appellant's  demur- 
rer to  the  complaint 

Judgment  affirmed. 

JORDAN,  J.  (dissenting).  I  am  unable  tk. 
concur  in  the  result  reached  in  this  case  by 
the  majority  of  the  court 

The  question  Involved  Is  not  one  merely 
affecting  the  right  of  appellant  to  the  fees 
which  he  claims,  but  is  one  of  great  public 
concern,  namely;  Can  the  will  of  the  people, 
expressed  through  their  duly  constituted  rep- 
resentatives composing  the  Legislature,  be 
defeated  by  the  mere  'failure  or  n^lect  of 
the  executive  department  to  comply  with 
the  express  mandate  of  our  Constitution? 

The  conclusion  of  the  majority  opinion  la 
that  the  act  In  dispute  was  not  a  law  be- 
cause the  General  Assembly  at  the  session 
of  1908  did  not  pass  the  bill  over  the  Gov- 
ernor's objection.  But  certainly  It  cannot 
be  said  that  the  Legislature  should  have  act- 
ed in  a  matter  when  it  was  afforded  no  op- 
portunity so  to  do.  The  question  in  respect 
to  the  valid  existence  of  the  statute  involved 
hinges  upon  the  requirements  of  section  14 
of  article  6  of  our  Constitution,  which  is  set 
out  in  the  majority  opinion.  It  will  be  ob- 
served that  by  this  section  it  is  provided: 
"Every  bill  which  shall  have  passed  the 
General  Assembly  shall  be  presented  to  the 
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Goyernor;  if  he  approve,  he  shall  sign  it,  but 
If  not,  he  shall  return  It,  with  his  objec- 
tions, to  the  House  In  trhlch  It  shall  have 
originated,  which  House  shall  enter  the  ob- 
jections, at  large,  upon  its  journals,  and  pro- 
ceed to  reconsider  the  bllL  *  *  *  If  anv 
Mil  Bhall  not  be  returnei  by  the  Governor 
vHtMn  three  days,  Sunday  eiecepted,  after  it 
thall  have  been  presented  to  him,  it  shaU  be 
a  law  without  his  signature,  vtUesa  the  gen- 
eral adjournment  shall  prevent  its  return, 
in  which  case  it  shall  be  a  law,  unless  the 
Governor,  within  five  davs  newt  after  such 
adjournment,  shall  file  such  biU,  vHth  his  ob- 
jections thereto,  in  the  ofHoe  of  Beoretary 
of  Btate,  who  shall  lay  the  same  before  the 
General  Assembly,  at  its  neict  session,  in  like 
manner  as  if  it  had  been  returned  by  the 
Governor."    (Our  italics.) 

It  will  be  observed  that  the  part  of  sec- 
tion 14  wliich  I  Iiave  embraced  in  italics 
deals  with  the  return  of  the  bill  by  the  Gov- 
ernor after  it  has  been  presented  to  him. 
If  it,  after  being  presented  to  the  executlye, 
is  not  returned  by  him  within  three  days, 
Sunday  excited,  the  Constitution  declares 
that  it  shall  become  a  law  without  hie  sig- 
nature unless  the  general  adjournment  shall 
prevent  its  return.  In  which  case  the  Con- 
stitution points  out  or  prescribes  the  course 
which  the  Governor  shall  pursue,  which  is 
tliat  be  sliall  file  such  bUl,  together  with 
Ills  objections,  in  the  office  of  the  Secretary 
of  State,  who  shall  lay  the  same  (meaning 
the  bill  and  the  Governor's  objections  there- 
to) before  the  General  Assembly  at  its  next 
session,  "in  like  manner  as  if  it  had  been 
returned  by  the  Governor." 

The  manifest  purpose  or  object  of  the  CSon- 
stitution  in  requiring  that  a  bill,  after  it  is 
passed  by  the  General  Assembly,  shall  be 
presented  to  the  Goyernor,  is  to  afford  him 
an  opportunity  for  considering  its  provislonB 
and  thereupon  either  approve  by  fixing  his 
signature,  or,  if  he  disapproves,  by  withhold- 
ing his  signature,  and  return  it,  with  his  ob- 
jections, to  the  House  In  which  it  shall  have 
originated,  etc.  Bequiring  the  return  of  a 
disapproved  bill  as  provided  by  the  Constitu- 
tion is  for  the  evident  purpose  of  affording 
the  General  Assembly  an  opportunity  to  re- 
consider it  and  pass  it  notwithstanding  the 
executive's  objections  and  thereby  prevent 
bis  veto  from  becoming  absolute. 

The  Governor  of  the  state  is  tbe  head  of 
the  executive  department  Massey  v.  Dun- 
lap,  146  Ind.  850,  44  N.  B.  641.  The  office  of 
the  Secretary  of  State  is  but  a  subdivi- 
sion of  tbe  executive  department.  French  v. 
State  ex  rel..  141  ind.  618,  41  N.  B.  2,  29  U 
B.  A.113. 

It  is  disdosed  by  tbe  record  in  this  case 
that  the  bill  in  question,  after  its' passage  by 
the  General  Assembly  at  its  session  in  1907, 
was  presented  to  the  Governor  and  by  bim 
received,  but  was  not  returned  by  him  to 
the  Legislature  with  his  objections  thereto 
on  account  of  the  general  adjournment  of 


that  body.  Accordingly,  as  shown,  wltbia 
five  days  after  tbe  general  adjournment  th(> 
Governor  filed  the  bill  with  his  objections 
thereto  in  the  office  of  tbe  Secretary  ot 
State.  In  September,  1908,  tbe  Legislature, 
as  it  appears,  was  convened  in  special  ses- 
sion upon  the  call  of  the  Governor,  at  whicli 
session,  under  the  provisions  of  the  Consti- 
tution, the  bill,  together  with  the  Gover- 
nor's objections  thereto,  was  required  to  b* 
laid  before  the  Legislature  or  returned  to 
that  body  by  the  Secretary  of  State  "in  like 
manner  as  if  it  had  been  returned  by  tlM 
Governor." 

The  return  of  a  bill  disapproved  by  the 
executive  to  the  General  Assembly  is  qiuite 
essential  under  the  Constitution  in  order  to 
defeat  it  before  becoming  a  law;  as  much  so 
as  is  its  presentation  to  him  after  its  passage 
in  order  that  it  may  become  a  law  under  the 
constitutional  requirement 

When  the  Governor  disapproved  the  bill 
herein  involved,  he  vras,  under  tbe  circum- 
stances as  shown  in  this  case,  empowered  by 
the  Constitution  to  file  it,  with  his  objec- 
tions  thereto,  within  five  days  next  follow- 
ing the  adjournment  of  tbe  General  Assem- 
bly, in  the  office  of  tbe  Secretary  of  States 
which  office,  as  heretofore  shovn.  is  a  sub- 
division of  the  executive  department  After 
the  bill  was  filed  in  the  Secretary's  office^ 
the  Constitution  pointed  out  or  in  otbw 
words  constituted  the  Secretary  of  State, 
the  means  or  agency  through  which  tbe  bill 
with  the  Governor's  objections  thereto  should 
be  returned  to  tbe  Legislature  at  the  session 
next  following.  The  return,  according  tQ 
the  Constitution,  was  to  be  in  like  manner 
as  if  it  had  been  returned  by  the  Grovemor 
had  he  vetoed  it  when  the  Legislature  was 
in  session.  Such  return,  as  we  have  pre- 
viously said,  was  to  afford  that  body  at  Its 
next  session  an  opportunity  to  take  ancti 
action  upon  the  vetoed  bill  as  the  Constitu- 
tion provides  shall  be  had.  The  bill  was  not 
returned  or  laid  before  the  Legislature  at 
the  special  session  of  1906;  consequently,  no 
opportunity  was  afforded  that  body  to  re- 
consider it  and  pass  it  over  tbe  Governor's 
objections  as  authorized  by  the  Constitu- 
tion. In  my  opinion,  under  the  circumstan- 
ces it  must  necessarily  follow  that  at  tbe 
close  of  this  spe(dal  session  the  bill,  under 
tbe  circumstances,  became  a  law  by  the  ex- 
press mandate  of  the  Constitution,  regard> 
less  of  the  Governor's  objections  thereto. 

If  this  is  not  true,  then  the  veto  of  tbe 
Governor  became  absolute — a  result  in  no 
manner  contemplated  by  our  Constitution, 
or  by  any  other,  so  far  as  I  have  been  able 
to  discover.  It  certainly  was  not  intended 
by  the  framers  and  ratifiers  of  the  Constitu- 
tion that  tbe  Secretary  of  State  by  sheer 
neglect  or  failure  to  comply  with  the  con- 
stitutional mandate  in  respect  to  the  return 
of  tbe  bill  could  thereby  defeat  the  will  at 
the  Legislature^  or,  rather,  that  of  the  peo- 
ple as  expressed  through  ttuX  body.  It  this 
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Ib  tme,  then  our  fandamental  law  shonld  be 
amended  or  changed  In  order  to  prevent 
such  a  result  In  the  future. 

Donbtleaa  the  failure  of  the  Secretary  of 
State  in  this  case  to  comply  with  the  duty 
enjoined  upon  him  by  the  Conatitntlon  was 
due  to  a  mistake,  and  not  to  any  purpose  or 
Intention  on  his  part  to  prevent  the  bill  from 
becoming  a  law;  but  the  cause  to  which  his 
failure  or  neglect  may  be  attributed  is  not 
material.  The  result  thereof  must  be  the 
same  regardless  of  the  cause  which  pro- 
duced it. 

It  certainly  is  untenable  and  unreasonable 
to  assert  that  it  was  in  any  manner  the  du- 
ty of  the  Legislature,  at  the  special  session 
of  1908^  to  go  upon  a  voyage  of  discovery  in 
order  to  ascertain  what  action  the  Governor 
had  taken  in  respect  to  this  bill  which  had 
been  passed  at  the  session  of  1907  and  pre- 
sented to  him  at  that  session,  or  to  see  that 
the  Secretary  of  State  return  it  to  the  Leg- 
islature as  required  by  the  Constitution.  It 
had  a  right  to  assume  that,  if  the  bill  had 
been  vetoed  by  the  Gtovernor  and  filed  with 
the  Secretary  of  State  as  authorized,  that 
official  would  discharge  his  constitutional  du- 
ty and  return  the  biU  at  the  special  session 
for  legislative  action.  It  Is  wholly  untenable 
to  assert  or  hold  that  the  fact  that  the  act  in 
qoestlon  did  not  appear  in  the  volume  con- 
taining, the.  laws  passed  at  the  session  of 
1907  was  notice  to  the  Legislature,  either 
actual  or  constructive,  that  the  bill  for  the 
act  had  been  vetoed  by  the  Governor.  Such 
fact  could  afford  the  legislative  department 
no  notice  whatever.  Hence  it  cannot  in 
reason  be  said  that  that  bod;  was  put  upon 
Inquiry,  and  that  it  was  its  duty  to  look  aft- 
er the  bill  and  cause  the  Secretary  of  State 
to  return  it  as  provided,  and,  if  be  did  not, 
to  take  proceedings  against  him,  as  the  ma- 
jority opinion  holds,  in  order  to  coerce  him 
to  discharge  his  duty. 

Tarlton  V.  Peggs,  18  Ind.  24,  relfed  upon, 
as  I  view  it  lends  no  support  to  the  major- 
ity opinion.  The  sole  question  involved  in 
that  case  was  in  respect  to  the  i>ower  of  the 
Governor,  after  he  had  filed  the  act  with  the 
Secretary  of  State,  to  file  his  objections 
thereto  and  thereby  defeat  it,  as  was  claimed. 

In  my  opinion  the  act  involved  is  valid, 
and  the  Judgmoit  below  should  be  reversed. 


(ITS  Ind.  (72) 

SE3NNS2R  et  al.  r.  SPANN.    (No.  a,688.)* 
(Supreme   Court  of   Indiana.     Feb.  21,  1911.) 

1.  Wills  ({  449*)  —  CowBTBUonow— Pabtiai, 

Intestaot. 

The  court  in  construing  a  will  must  so  in- 
terpret It  as  to  avoid  {wrtial  intestacy,  unless 
the  language  compete  another  construction. 

[E!d.  Note.— For  other  cases,  see  Wills,  Cent 
DiJ.  i  965;  Dec.  Dig.  i  449.*] 


2.  Wn,L8  (I  440*)— COWSTBTTCmOK— IWTENT  0* 

Testatob. 

The  court  in  construing  a  will  must,  it 
possible,  discover  the  primary  purpose  and  in- 
tention of  testator,  and  give  effect  tliereto  as  be 
has  expressed  the  same  In  the  will,  if  it  can 
be  done  without  contravening  a  principle  of 
public  policy  or  an  unyielding  rule  of  law. 

[£>].  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  956;   Dec.  Dig.  I  440.*] 

S.  Wnxo  (J  441*)— CoNBTBUOTioN— Mkahiko 

OP  I/ANOVAGE. 

The  court  in  construing  a  will  must  con- 
sider together  all  the  parts  thereof,  and  when 
necessarjr  to  ascertain  testator's  Intention,  it 
may  look  to  the  circumstances  under  which  the 
will  was  executed,  as  to  the  conditiott  of  testa- 
tor and  his  property,  family,  and  the  objects  of 
his  bounty,  and  place  itself  in  the  position  tes- 
tator occupied  at  the  time  of  the  execution  of 
his  wiU. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  968;    Dec  Dig.  |  44L*]   . 

4.  Wills  (5  450*)— Constbtjotiow— Mkaniho 
ov  Languaoe. 

A  will  should  be  so  construed  as  to  give 
effect  to  all  the  provisions  thereof,  and,  If  pos- 
sible, it  must  not  be  interpreted  so  as  to  ren- 
der any  part  thejreof  superfluous,  absurd,  and 
meaningless. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  J  966;   Dec.  Dig.  i  460.*] 

5.  Wills  (§  485*)— OoRSTBtronoif— Rhus  or 

CONSTBtTOriOW. 

Rules  governing  the  construction  of  wills 
are  intended  in  cases  of  doubt  to  serve  as  aids 
to  the  court  in  determining  the  Intention  of 
testator,  where  such  Intention  is  not  clearly  dis- 
closed by  the  will. 

[Ed.  Note.— For  other  eases,  see  Wills,  Cent 
Dig.  S  946;    Dec.  Dig.  i  436.*] 

9.  Wills  (|  486*)— Oonstbttctiow— Pbesukp- 
noNS. 

In  the  absence  of  a  showing  to  the  con- 
trary, the  court  construing;  a  will  may  assume 
that  testator  was  the  scrivener  thereof.^ 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  1016;   Dec.  Dig.  {  48a*] 

7.  Wills  (J  466*>— Cowstruotiow— Prusuicp- 

XIONS. 

The  court  in  construing  a  will  must  pre- 
snme  that  testator  acted  in  the  light  of  the 
well-settled  legal  meaning  of  the  words  employ- 
ed by  him,  unless  there  is  some  provision  in 
the  will  repelling  the  presumption. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  974;    Dec.  Dig.  {  456.*] 

8.  Wills  (J449*)— Constb-dction— Intestact. 

A  will  recited  that  testator  thereby  declsN 
ed  the  following  disposition  of  his  property. 
He  gave  .all  his  personal  property  to  his  wile 
absolutely,  and  the  rents  of  undevised  real  es- 
tate for  her  use  for  life,  and  authorized  her  to 
sell   the  real  estate,  if  necessary  for  her  sup- 

Sort  or  for  the  benefit  of  the  estate,  and  on  her 
eath  the  property  should  go  to  nieces  and 
nephews,  and  he  ptve  designated  real  estate  to 
a  sister  on  condition  that  she  should  present  no 
claim  against  his  estate.  Testator,  at  the  time 
of  the  execution  of  his  will,  was  70  years  old 
and  had  no  children.  His  father  and  mother 
were  dead,  and  all  his  brothers  and  Asters  were 
dead,  except  the  one  mentioned  in  the  wllL 
Held  to  show  testator's  intention  to  di8];>08e  of 
all  of  his  property. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  965 ;    Dec.  Dig.  |  449.*] 
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9.  Wills  (|  617*)  —  BeTATEs  Detibzd  —  Life 

ESSTATE. 

A  devise  to  testator's  wife  of  the  rents  of 
land  for  her  use  for  life,  coupled-  with  a  power 
to  sell  the  same  if  necessary  for  her  support 
or  if  advantaeeons  to  the  estate,  is  not  reduced 
below  that  of  a  life  estate  merely  because  of 
the  use  of  the  words  "for  her  use  tor  life." 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Vig.  SI  1431-1435;  Dec.  Dig.  S  617.»] 

10.  Wills  (8  564*)— Pbopebtt  Dkvi8Bi>— Iw- 

COME    AS   iNOLtTDlNO   COBPUS. 

The  rule  that  a  devise  of  the  rents  and 
profits  of  land  for  the  use  of  the  devisee  is 
equivalent  to  a  devise  of  the  land  itself,  and 
carries  a  legal  title  to  the  devisee,  is  one  of  con- 
struction which  may  be  rebutted  by  any  clear 
expression  in  the  will  to  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent. 
Dig.  {  1229;    Dec  Dig.  §  564.*] 

11.  Wills  (S  600*)— Estate  Cbeaieu— Fee— 
PowEs  or  Sale. 

A  power  of  sale  conferred  on  a  devisee  is, 
as  a  general  rule,  inconsistent  with  tlie  inten- 
tion of  testator  to  Invest  the  devisee  with  a  fee- 
simple  title. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1335-1339;   Dec.  Dig.  8  600.*] 

12.  Wills  (8  634*)— Constbuction— Estates 
Devised— VESTiNO. 

Testator  gave  to  bis  wife  absolutely  all  his 
personal  estate  and  the  rents  of  undevised  real 
estate  for  life,  with  power  to  sell,  if  necessary 
for  her  support  or  for  the  benefit  of  the  estate. 
He  provided  that  on  her  death  all  the  property 
referred  to  as  devised  to  the  wife  for  her  use 
for  lite  should  be  divided  between  his  nieces  and 
nephews.  He  devised  described  real  estate  to 
a  sister  on  condition  that  she  should  assert  no 
claim  against  his  estate.  Beld,  (hat  the  wife 
acquired  a  life  estate  In  testator's  real  estate, 
except  that  devised  to  his  sister,  coupled  with 
the  power  of  disposition  for  the  purposes  desig- 
nated, and  at  tastator's  death  a  fee  simple  to 
the  lands  devised  to  the  wife  for  life  vested  in 
the  nieces  and  nephews,  subject  to  the  life  es- 
tate of  the  wife,  and  to  the  power  of  sale,  but 
the  enjoyment  by  the  nephews  and  nieces  of 
the  laflds  devised  was  postponed  until  the  death 
of  the  wife. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  88  1488-1510;   Dec.  Dig.  8  634.*] 

18.  Wills  (S  443*)— Constbuction- Meawiwg 

OF  WOBDS. 

The  doctrine  of  ejusdem  generis,  if  applica- 
ble to  the  construction  of  a  will,  may  not  con- 
travene the  actual  intention  of  testator  as  as- 
certained from  the  entire  provisions  and  scope 
of  the  will. 

lEM.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  8  960;  Dec.  Dig.  8  443.*] 

14:  Wills  (8  565*)— Constbuction- Estates 
AOOUIBED— "Pebsonal  Pbopebtt." 

Testatrix  gave  specific  personal  -property 
and  specified  sums  to  beneficiaries,  and  directed 
the  executor  to  sell  the  remainder  of  household 
fnmiture,  goods,  chattels,  and  stock,  and  to 
convert  all  other  personal  property"  into  mon- 
ey and  divide  the  same  equally  between  two 
beneficiaries.  Beld,  that  the  term  "personal 
property"  was  suiBciently  comprehensive  to  in- 
clude all  goods,  chattels,  notes,  bonds,  mort- 
gages, choses  in  action,  and  money  possessed 
by  testatrix  at  the  date  of  her  death,  so  that 
all  her  personal  pnq>erty  was  disposed  of  by 
the  will. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  8  1233;  Dec.  Dig.  8  565.* 

For  other  definitions,  see  Words  and  Phrases, 
YOl.  6,  pp.  5346-5358;    vol.  8,  p.  7753.1 


15.  Appeal  and  Ebbob  (|  239*)— Pbesenta- 
TION  OF  Questions  Below— Costs. 

The  court  on  appeal  in  a  suit  for  the  con- 
struction of  a  will  may  not  disturb  the  judg- 
ment for  costs  where  no  motion  was  made  in 
the  court  below  to  tax  any  costs  against  the 
successful  party. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Dec.  Dig.  8  239;*  Costs,  Cent  Dig.  H 
804,  806,  809,  810.] 

Appeal  from  Probate  Court,  Marlon  County; 
F.  B.  Ross,  Judge. 

Action  by  Thomas  H.  Spann,  executor  Of 
Agnes  C.  Brown,  deceased,  against  BflSe  C. 
Skinner  and  others  for  the  construction  of 
the  will  of  decedent  and.  of  the  will  of  her 
deceased  husband,  James  W.  Brown.  From 
a  Judgment  construing  the  wills,  certain  of 
the  defendants  appeaL    Affirmed. 

B.  D.  Salsbury,  Philip  Wilkinson,  Jameson 
&  Hay,  and  W.  A.  Bastlan,  for  appellants. 
MUIer,  Shirley  &  MUler,  Stafford  &  Arthur. 
Walter  S.  Bent,  Gavin,  Oavln  &  DavlB,  and 
Lewis  C.  Walker,  for  appellee. 

JORDAN,  J.  This  is  an  appeal  prosecuted 
by  appellants,  Effle  C.  Skinner  and  G«or- 
glana  Smith,  from  a  Judgment  in  the  pro- 
bate court  of  Marlon  county,  Ind.,  whereby 
the  last  wills  of  James  W.  Brovra  and  Agnes 
C.  Brown,  deceased,  were  each  construed  and 
interpreted  by  that  court  The  proceedings 
were  instituted  by  appellee,  Thomas  H. 
Spann,  the  executor  of  the  will  of  Agnes  C. 
Brown.  All  persons  concerned  in  the  inter- 
pretation of  either  or  both  of  these  wills,  so 
far  as  the  same  were  In  controversy,  were 
brought  before  the  lower  court  by  the  com- 
plaint of  the  executor  and  by  the  five  com- 
plaints of  cross-complainants.  The  issues 
raised  by  all  of  these  pleadings  were  in  re- 
spect to  .the  proper  construction  or  interpre- 
tation of  the  respective  wills.  The  facts  al- 
leged in  the  complaints  in  question  in  rela- 
tion to  the  real  estate  owned  by  James  W. 
Brown  and  the  property  remaining  on  hand 
at  the  death  of  Agnes  O.  Brown  are  sab- 
stantlaily  the  sam&  There  was  a  special 
finding  of  facts  by  the  lower  court  and  con- 
clusions of  law  thereon.  To  these  condn- 
sions,  and  each  of  them,  the  appellants  here- 
in separately  -excepted.  Over  their  excep- 
tions the  court  rendered  its  final  Judgment 
and  decree,  whereby  it  construed  and  Inter- 
preted the  provisions  of  the  two  wills  in  con- 
troversy substantially  as  follows: 

That  the  said  Agnes  G.  Brown,  at  the  time 
of  her  death,  was  the  absolute  owner  of  all 
the  personal  estate  of  every  kind  and  nature 
then  in  her  possession  and  which  had  been 
inventoried  by  her  executor,  Thomas  H. 
Spann,  except  the  sum  of  $15,600  in  notes 
and  moneys,  arising  from  the  sale  of  real 
estate  sold  by  her  under  the  power  conferred 
by  the  will  of  James  W.  Brown.  That  prior 
to  the  death  of  Agnes  C.  Brown  she  was  the 


•For  other  cases  see  same  topic  and  section  NUMBER  tn  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 


Digitized  by  VjVJVJV 


IC 


InO.} 


SKINNER  ▼.  SPANN. 


1063 


owner  of  a  life  estate  In  all  tbe  real  estate 
of  which  her  husband,  James  W.  Brown, 
died  seised,  except  certain  described  real  es- 
tate In  the  city  of  Indianapolis,  which  by 
item  8  of  the  will  of  her  said  husband  was 
devised  to  bis  sister,  Margaret  M.  Sprole,  and 
except,  also,  the  real  estate  wblch  she  had 
sold  imder  authority  of  the  will  during  her 
lifetime^  The  said  Agnes  O.  Brown  was  also. 
In  addition  to  her  life  estate  in  said  real  es- 
tate, Invested  with  the  power  to  sell  and  con- 
vey any  thereof  except  that  devised  by  James 
W.  Brown  to  his  pister,  Margaret  M.  Sprole, 
and  to  reinvest  the  proceeds  thereof  accord- 
ing to  her  Judgment  for  the  betterment  of 
the  estate  and  to  increase  the  Income  thereof. 
That  upon  the  death  of  tbe  testator,  James 
W.  Brown,  the  absolute  title  and  ownership 
In  and  to  the  fee  simple  of  the  real  estate  of 
which  he  died  seised,  subject  to  the  life  es- 
tate and  power  of  sale  aforesaid  mentioned, 
Tested  in  the  nieces  and  nephews  of  the  tes- 
tator, James  W.  Brown,  as  mentioned  in 
item  2  of  his  will,  to  wit,  Nellie  M.  Johnson 
(only  child  of  John  B.  Munson,  nephew  of 
said  James  W.  Brown)  an  undivided  one- 
eighth,  etc.  Here  the  decree  names  the  vari- 
ous persons  and  their  interest,  who,  under 
Item  2  of  the  will  of  James  W.  Brown,  were 
invested  with  the  fee  in  and  to  the  real  es- 
tate devised  for  life  to  his  vrtfe,  Agnes  C. 
Brown,  and  herein  in  controversy;  and  also 
names  certain  children  who  succeeded  to 
and  acquired  the  interest  of  their  deceased 
father,  who  was  a  beneficiary  under  Item  2 
of  the  will  of  James  W.  Brown,  and  also  de- 
crees that  the  cross-complainants  Alpbaretta 
Munson  and  Kate  Munson,  by  the  death  of 
said  Charles  Munson,  husband  of  said  AI- 
pharetta  and  father  of  said  Kate,  succeeded 
to  and  became  seised  of  the  entire  interest 
of  said  Charles  Munson  in  the  real  estate  so 
devised  to  him  by  the  will  of  said  James  W. 
Brown,  In  the  following  proportions,  to  wit, 
each  ttie  undivided  one-sixteenth  thereof. 
The  real  estate  of  wblch  the  said  James 
W.  Brown  died  seised  and  which  at  the 
death  of  his  wife,  Agnes  O.  Brown,  remain- 
ed unsold,  Is  described  and  set  out  in  the 
decree.  It  is  further  decreed  that  Thomas 
H.  Spann,  executor  of  the  last  will  of  Agnes 
0.  Brown,  as  such  executor,  is  entitled  to 
and  does  hold  as  a  part  of  the  assets  of 
the  estate  of  said  Agnes  O.  all  the  i^rsonal 
estate  which  has  come  Into  his  hands  as 
such  executor,  including  all  of  the  money, 
notes,  accounts,  stocks,  bonds,  choses  in  ac- 
tion, and  all  other  personal  property  of  any 
kind  and  character  to  be  by  him  disposed 
of  according  to  the  terms  of  the  will  of 
Agnee  C,  except  the  sum  of  $15,600  in  notes 
and  moneys,  which  represents  the  proceeds 
of  the  real  estate  sold  by  Agnes  C.  Brown  in 
ber  lifetime  under  her  said  husband's  will. 

It  Is  further  adjudged  that  neither  of  the 
cross-complainants,  Georglana  Smith  nor  Ef- 
fle  0.  Skinner  (appellants  herein),  has  any 


Interest  in  any  of  the  real  estate  described 
in  the  complaint  or  cross-complaints,  or  in 
any  of  the  personal  assets  which  have  come 
into  the  hands  of  the  executor  of  Agnes  C. 
Brown,  save  and  except  that  the  said  Effle 
0.  Skinner  is  entitled  to  have  and  receive 
upon  the  settlement  of  the  estate  of  Agnes 
O.  Brown,  the  sum  of  $4,000,  which  is  espe- 
cially devised  to  her  by  the  will  of  said 
Agnes  O.  Brown;  that  all  of  the  personal 
estate  of  Agnes  O.  Brown  of  every  kind  and 
nature,  including  money,  notes,  accounts, ' 
stocks,  bonds,  choses  in  action  and  all  other 
personal  property  of  every  kind  and  charac- 
ter which  have  come  into  the  hands  of 
Thomas  H.  Spann  as  executor  of  the  will 
of  said  Agnes  C.  Brown,  or  which  have  been 
by  him  Inventoried  as  a  part  of  the  assets 
of  said  estate,  except  the  sum  of  $15,800  in 
notes  and  moneys  above  referred  to  Is  by 
said  executor  to  be  held  in  trust  for  the 
following  purposes,  to  wit:  (1)  Payment  of 
costs,  etc  (2)  Payment  of  the  debts  of  the 
decedoit,  Agnes  0.  Brown.  (3)  The  payment 
and  satisfaction  of  the  specific  legacies  and 
bequests  created  by  the  will  of  Agnes  C. 
Brown.  (4)  That  all  the  residue  of  her 
said  personal  estate,  if  any,  shall  be  by  the 
executor,  upon  the  settlement  of  the  estate, 
equally  dlylded  between  and  paid  over  to 
the  defendants,  the  Board  of  Home  Mis- 
sions of  the  Presbyterian  Church  in  the 
United  States  of  America  and  the  Board  of 
Home  Missions  and  Church  Extension  ,of  the 
Methodist  Episcopal  Church. 

Some  of  the  material  facts  contained  in 
the  special  finding  of  the  court  may  be 
summarized  as  follows:  James  W.  Brown 
and  Agnes  C.  Brown  were  husband  and  wife. 
They  were  married  in  the  year  1874,  at 
which  time  Mr.  Brown  was.  60  years  of 
age  and  his  wife,  Agnes  C,  33  years  old. 
Neither  of  them  had  been  previously  mar- 
ried. No  child  was  the  offspring  of  their 
marriage.  James  W.  Brown  died  on  Decem- 
ber S,  1891,  in  Marlon  county,  Ind.,  where  he 
had  resided  for  many  years.  At  the  time 
of  his  death  he  was  the  owner  In  fee  simple 
of  real  estate  situated  in  the  city  of  Indiana- 
polls  Marlon  county,  Ind.,  of  the  value  of 
over  1100,000.  He  was  also  the  owner  of 
personal  property  wblch  his  widow,  Agnes 
C.  Brown,  took  and  received  absolutely  as 
her  own,  after  the  payment  of  debts,  of  the 
value  of  $5,518.79.  His  real  estate,  after  his 
death,  very  much  Increased  In  value,  and 
what  remained  undisposed  of  at  the  death 
of  his  widow,  Agnee  C.  Brown,  who  died  on 
December  11,  1908,  was  of  the  value  of  $200,- 
000.  In  addition  to  the  real  estate  undisposed 
of  at  her  death  there  remained  in  her  hands 
the  sum  of  $15,600,  the  proceeds  of  lands 
owned  by  her  husband  at  the  date  of  his 
death,  and  which  were  sold  by  her  under  the 
power  of  sale  provided  by  the  will  of  her 
husband.  The  will  of  James  W.  Brown  was 
executed  on  the  11th  day  of  November,  1891. 
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At  that  time  his  fiither  and  mother  and  all 
of  his  brothers  and  sisters  were  dead  except 
his  sister  Margaret  M.  Sprole,  who  was 
childless.  The  appellees  herein,  who  are 
claiming  under  Item  2  of  James  W.  Brown's 
will,  are  the  only  surrlylng  blood  kindred 
of  his,  except  his  childless  sister,  Margaret 
M.  Sprole.  Omitting  the  attestation  clause, 
the  following  is  a  copy  of  the  will  of  James 
W.  Brown: 

"I,  James  W.  Brown,  do  hereby  declare  the 
following  disijositlon  of  my  property  to  be 
my  last  will: 

"Item  No.  1.  I  give  and  bequeath  to  my 
wife,  Agnes  0.  Brown,  all  my  personal  prop- 
erty  remaining  after  the  payment  of  my 
debts,  to  be  her  absolute  property.  Also  all 
rents  and  profits  arising  from  my  real  es- 
tate not  otherwise  disposed  of  in  this  will 
for  her  use  and  benefit  during  her  life. 
Should  such  rents  and  profits  and  personal 
property  as  herein  mentioned  be  insufficient 
for  her  comfortable  maintenance  and  support 
she  is  hereby  authorized  and  empowered  to 
dispose  of,  sell  and  convey  so  much  of  my 
real  estate  and  appropriate  the  proceeds 
thereof  as  may  be  necessary  for  her  comfort- 
able maintenance  and  support  Also  I 
give  her  the  right  and  empower  her  to  sell 
and  convey  by  deed  any  of  my  real  estate 
not  otherwise  disposed  of  in  this  will,  if  in 
her  Judgment  it  should  become  advisable  so 
to  do,  and  she  shall  Invest  the  proceeds  as 
she  may  think  best  for  the  betterment  of  the 
estate  and  the  increase  of  the  income  thereof. 

"Item  No.  2.  Upon  the  death  of  my  wife 
I  hereby  direct  that  all  of  said  property  re- 
ferred to  in  the  first  item  of  this  will  as 
devised  to  her  for  her  own  use  and  benefit 
during  her  life,  which  shall  be  remaining, 
shall  be  divided  in  eight  equal  parts  and 
one  eighth  given  to  the  children  of  my  neph- 
ew, John  B.  Munson,  and  one  eighth,  to 
each  of  the  following  persons,  to-wlt:  Alice 
M.  Cheney,  Llda  Munson,  Charles  Munson, 
children  of  my  sister  Eliza  J.  Munson,  Jen- 
nie Brown,  Alexander  B.  Brown,  Emma  Mln- 
nich,  children  of  my  brother  Alexander  M. 
Brown  and  the  remaining  one-eighth  to  be 
divided  equally  between  Irvln  Wilson  and 
Irene  Wilson,  children  of  my  niece  Louise  M. 
Grant 

"Item  No.  S.  I  give  and  devise  to  my  sister 
Margaret  M.  Sprole,  lot  20  in  square  8,  in 
Hubbard,  Martlndale  et  al.,  southeast  addi- 
tion to  the  city  of  Indianapolis,  Marlon  Coun- 
ty, state  of  Indiana,  also  lots  40,  41,  42,  43 
and  44,  square  1,  in  Wright's  first  north  side 
addition  to  the  city  of  Indianapolis,  Marlon 
County,  Indiana.  This  devise  and  bequest, 
however,  is  upon  the  condition  that  said 
Margaret  M.  Sprole  accepts  the  same  and 
shall  assert  no  claim  of  any  kind  against 
my  estate.  I  am  in  no  way  Indebted  to  her 
and  this  devise  is  not  made  in  payment  of 
sadsf action  of  any  liability,  but  out  of  love 
and  affection  for  my  sister.    If  she  shall 


assert  any  claim  against  my  estate  or  liabil- 
ity on  the  part  of  the  same  to  her,  In  that 
event  this  devise  and  bequest  la  to  be  void, 
and  the  property  described  in  this  item  shall 
then  be  disposed  of  under  the  provision  of 
item  first  of  this  wilL 

"Item  No.  4.  I  hereby  revoke  all  wills 
heretofore  made  by  me. 

"Item  No.  6.  I  hereby  appoint  my  wlfe^ 
Agnes  C.  Brown,  my  executor  to  carry  out 
the  provisions  of  this  will." 

Agnes  C.  Brown  remained  the  widow  of 
James  W.  Brown  until  her  death,  and  at  the 
time  of  her  death  she  was  the  owner  of 
personal  property,  including  money,  to  the 
value  of  $25,000,  which  she  disposed  of  un- 
der the  provisions  of  her  wlU.  She  left  sur- 
viving her  no  diUd  or  descendants  of  any 
child  and  no  father  or  mother,  leaving  ESffle 
0.  Skinner  and  Georglana  Smith,  her  sisters, 
as  her  sole  and  only  heirs  at  law.  Her  will, 
which  was  executed  on  the  14tb  day  of  Au- 
gust, 1906,  is  as  follows: 

"I,  Agnes  G.  Brown,  of  the  dty  of  Indian- 
apolis, Marion  county,  Indiana,  do  make 
this  my  last  will  and  testament,  hereby  re- 
voking any  and  all  wlUs  heretofore  made  by 
me. 

"1.  I  direct  my  executor  to  pay  my  funer- 
al expenses  and  all  Just  debts  or  obligations. 

"2.  I  give  and  bequeath  to  my  nephew. 
Ralph  M.  Skinner,  residing  at  Number  73 
Green  Avenue  in  the  City  of  Brooklyn,  N. 
T.  Ten  (10)  silver  teaspoons  marked  'Agnes' 
on  one  aide  and  'Mary'  on  the  reverse. 

"3.  To  my  sister,  Mrs.  Effie  C.  Skinner, 
residing  at  Number  73  Green  Avenue  in  the 
City  of  Brooklyn,  New  Xork,  the  sum  of 
Four  Thousand  ($4,000)  Dollars,  together 
with  aU  my  clotbiug,  table  linen  and  lace 
curtains." 

Here  follow  a  number  of  other  clauses  or 
items  bequeathing  numerous  specific  articles 
of  personal  property,  such  as  diamond  finger 
and  earrings,  pictures,  paintings,  music  box, 
money,  etc.,  to  certain  named  servants  and 
friends  and  relatives.  We  make  mention  of 
the  following  only:  To  the  Rescue  Mission 
and  Home  of  Indianapolis  there  is  bequeath- 
ed the  sum  of  $500 ;  to  the  Moravian  Episco- 
pal Church  in  the  dty  of  Indianapolis,  the 
sum  of  $800;  to  the  Industrial  Home  for 
Blind  Men  of  the  latter  dty  the  sum  of 
$500. 

After  all  of  the  specific  bequests,  the  will 
then,  by  item  21,  provides  as  follows:  "I 
desire  my  executor  to  have  the  old  horse 
(which  I  have  owned  for  a  number  of  years) 
j  shot ;  to  sell  all  the  remainder  of  my  house- 
hold furniture,  goods,  chattels,  and  stock 
'at  the  best  price  he  may  be  able  to  obtain, 
using  his  Judgment'in  the  manner  of  the  sale 
of  the  same,'  and  to  convert  all  otner  person- 
al property  which  I  may  possess  at  mj  death 
into  money  and  divide  the  same  equally  be- 
tween the  General  Boards  of  the  Presbyter- 
Ian  and  Methodist  Churches  for  the  cause  oi 
home  missions." 
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It  win  be  noted  that  the  lower  court,  tty 
Its  decree,  construed  or  Interpreted  the  will 
of  James  W.  Brown  to  give  to  hla  widow, 
Agnes  C.  Brown,  a  life  estate  In  all  of  his 
real  estate,  except  that  portion  wblcb  he  spe- 
clBcally  devised  to  his  sister,  Mrs.  Sprole, 
and  thereunder  he  Invested  her  with  two 
powers  ol  sale — one  for  her  own  benefit,  and 
the  other  for  the  benefit  of  the  estate;  that 
at  her  death  the  part  of  his  lands  which  re- 
mained undisposed  of  he  gave  the  fee  simple, 
together  with  the  proceeds  arising  oat  of 
that  which  she  bad  sold  under  the  power 
conferred  upon  her  by  the  will  for  the  bet- 
terment of  the  estate,  to  the  persons  as  di- 
rected In  the  second  item  of  the  will.  These 
parties  are  the  appellees  In  this  appeal. 

As  shown,  appellants,  Mrs.  Effle  0.  Skin- 
ner and  Oeorglana  Smith,  are  the  only  two 
surviving  sisters  of  Agnes  C.  Brown,  the  de- 
ceased widow  of  James  W.  Brown.  The  ar- 
gument advanced  by  Mrs.  Smith's  counsel  in 
respect  to  what  should  be  the  proper  con- 
stmctlon  of  the  will  of  James  W.  Brown  Is 
that  It  should  be  so  construed  or  Interpreted 
as  to  mean  that  by  item  1  thereof  the  testa- 
tor gave  to  his  wife,  Agnee  C,  for  her  use 
and  benefit  during  her  life,  the  rents  and 
profits  arising  out  of  the  real  estate,  and 
that  by  Item  2  he  directed  and  devised  that 
at  the  death  of  his  said  wife  all  these  rents 
and  profits  which  remained  unused  or  nn- 
consumed  by  his  wife  should  be  divided  Into 
eight  equal  parts,  and  that  one  part  should 
go  to  each  of  the  testator's  nephews  and 
nieces,  etc.,  as  provided  by  Item  2;  that  the 
court  should  hold  that  under  the  will  In 
question  no  real  estate  whatever,  or  any  In- 
terest therein,  was  devised  to  appellees  or 
was  Intended  by  the  testator  to  be  given  to 
them;  that  so  far  as  the  real  property  of 
James  W.  Brown  Is  concerned,  with  the  ex- 
ception of  that  devised  to  Mrs.  Margaret 
Sprole,  his  sister.  It  remained  undisposed  of 
by  the  will,  and  at  his  death,  under  the  stat- 
ute of  descent,  it  went  In  fee  simple  to  his 
only  surviving  heir,  his  wife,  Agnes  O. 
Brown. 

Continuing  their  argument,  counsel  for 
Mrs.  Smith  say:  "Now  by  devising  to  Agnes 
C.  Brown  the  rents  and  profits  of  the  real 
estate  for  her  use  and  benefit  during  her 
life,  testator  by  implicatioo  or  by  rule  of  con- 
struction gave  her  some^  Interest  In  the  real 
estate.  Such  Interest  was  Indefinite  to  some 
extent,  and  It  may  be  difficult  to  state  Just 
what  Interest  it  was  that  she  took  in  said 
real  estate.  It  is  sufficient,  however,  to 
know  that  the  interest  thus  given  was  some 
kind  of  a  life  interest,  but  not  'an  estate  for 
life  only,  by  certain  and  express  terms,'  and 
that  it  was  not  snch  a  life  estate  as  would 
give  her  the  rents  and  profits  absolutely." 
Counsel  say:-  "We  concede  that  where  the 
rents  and  profits  of  real  estate  are  devised 
to  a  person  absolutely  it  carries  with  it  a 
life  estate  in  such  property  by  a  rule  of  con- 


struction, but  we  Insist  that  It  does  not  create 
a  life  estate  *by  certain  and  express  terms' 
as  a  role  of  law.  •  •  •  By  giving  to  Ag- 
nes C.  Brown  the  rents  and  profits  of  real 
estate  for  her  use  and  benefit  during  her  life, 
testator  gave  her  some  Interest  in  the  real 
estate,  be  It  more  or  less  than  a  life  estate, 
but  the  rule  of  construction  as  to  taking  a 
life  estate  in  real  estate  from  a  gift  abso- 
lutely of  the  rents  and  profits  would  not  ap 
ply  even  if  such  a  gift  had  been  made  by  the 
will,  because  it  would  enlarge  her  interest 
in  the  rents  and  profits  from  'use  daring  her 
life'  to  an  absolute  ownership  therein,  con- 
trary to  and  Inconsistent  with  the  plain  in- 
tent of  the  testator  and  the  unequivocal 
terms  of  the  wllL" 

Counsel  for  Mrs.  Skinner  virtually  concur 
In  the  view  entertained  by  counsel  repre- 
senting Mrs.  Smith.  If  the  Interpretations  or 
construction  of  the  will  for  which  appellants 
contend  be  sustained,  It  will  In  etTect  result 
In  a  holding  that  as  to  about  95  per  cent  of 
the  real  estate  owned  and  held  by  James  . 
W.  Brown  at  the  date  of  his  death  he  died 
Intestate,  and  that  such  intestate  property  at 
bis  decease  descended  In  fee  simple  to  his 
widow  as  his  only  heir.  This  will  not  be 
the  only  result  of  such  Interpretation,  bnt 
the  conclusion  must  necessarily  follow  that 
Agnes  C.  Brown,  bis  widow,  under  her  will 
herein  involved,  also  died  Intestate  in  re- 
spect to  the  lands  which  appellants  claim 
she  acquired  by  descent  from  her  husband, 
for  It  will  be  noted  that  she  by  her  wlU 
neither  does  nor  In  any  manner  professes  to 
dispose  of  any  real  estate  whatever.  This 
Is  conceded  by  appellants,  for  they  base  their 
title  or  right  to  the  land  in  question,  as 
against  appellees,  upon  the  fact  as  alleged 
that  they  acquired  such  property  by  descent 
from  their  sister,  Agnes  C  Brown,  as  her 
heirt!. 

Under  the  drcnmstances,  it  follows,  there- 
fore, that  appellants  in  their  endeavor  to  sus- 
tain the  construction  of  the  wlU  of  James  W. 
Brown,  for  which  they  contend,  are  confront- 
ed with  the  well-settled  rule  which  requires 
a  court  In  the  constrnctlon  of  a  will  to  so 
interpret  the  Instrument  as  to  avoid  or  pre- 
vent partial  Intestacy,  unless  the  language 
or  provisions  of  the  will  require  or  compel 
a  construction  which  will  impress  it  with  a 
partial  Intestacy.  This  rule  has  been  affirm- 
ed and  reaffirmed  by  this  court  In  a  series  of 
decisions  extending  from  Cate  v.  Cranor,  SO 
Ind.  292,  to  Myers  v.  Carney,  171  Ind.  879, 
8»  N.  K  400.  See  the  authoriUes  cited  In 
this  latter  case. 

The  fact  that  a  person  has  made  a  wUl 
creates  a  strong  presumption  that  thereun- 
der be  intends  to  dispose  of  his  entire  es- 
tate nnless  snch  intention  is  rebutted  by 
some  provision  or  language  of  the  will  or  by 
other  evidence  to  the  contrary.  Cate  v.  Cra- 
nor, snpra;  Boy  v.  Rowe,  90  Ind.  B4;  Mills 
V.  Franklin,  128  Ind.  444,  28  N.  B.  60;  Grove* 
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T.  Culp,  182  Infl.  186.  81  V.  B.  660;  Pate  ▼. 
BuBhong,  161  Ind.  533,  69  N.  E.  201,  63  Ij. 
R.  A.  se3,  100  Am.  St  Rep.  287,  and  au- 
thorities there  dted. 

In  the  construction  or  Interpretation  of  a 
will,  the  primary  purpose  or  object  on  the 
part  of  the  court  Is  to  discover,  If  possible, 
the  Intention  of  the  testator,  and  give  effect 
thereto  as  he  has  expressed  such  Intention 
In  his  will,  provided,  always,  that  this  can 
be  done  without  contravening  some  principle 
of  public  policy  or  some  inflexible  or  un- 
yielding rule  of  law.  Branson  v.  Martin,  152 
Ind.  Ill,  62  N.  E.  699;  Stlmson  v.  Rountree, 
168  Ind.  168.  78  N.  B.  881,  80  N.  B.  149. 

In  the  construction  of  a  will,  all  of  Its 
parts  must  be  considered  together,  and,  when 
necessary.  In  order  to  ascertain  the  testa- 
tor's Intention,  the  court  will;  in  addition  to 
considering  its  provisions,  look  to  and  con- 
sider the  circumstances  under  which  it  was 
executed,  both  in  respect  to  the  condition  of 
the  testator,  and  also  that  of  his  property, 
family,  and  the  objects  of  his  bounty,  and 
will,  when  necessary,  so  far  as  possible, 
place  Itself  in  the  position  or  condition  of  the 
testator  at  the  time  he  executed  his  will. 
Jenkins  v.  Compton,  133  Ind.  117,  23  N.  B. 
1091 ;  Brunson  v.  Martin,  supra,  and  author- 
ities there  cited. 

A  will  should  be  so  construed  as  to  give 
effect  to  all  of  the  language  and  provisions 
thereof,  and,  If  possible,  it  must  not  be  In- 
terpreted so  as  to  render  any  part  thereof 
superfluous,  absurd,  and  meaningless.  Wood 
T.  Robertson,  118  Ind.  828,  15  N.  B.  457; 
Jenkins  v.  Compton,  supra. 

Rules  in  respect  to  construction  of  wills 
rest  upon  substantial  ground,  and  are  Intend- 
ed in  cases  of  doubt  to  serve  as  aids  to  the 
court  In  determining  the  true  Intent  of  the 
testator  in  a  case  in  which  such  intention 
is  not  clearly  disclosed  by  the  terms  or  lan- 
guage of  his  will.  Myers  t.  Carney,  171  Ind. 
879,  86  N.  B.  40a 

Onlded  by  the  rules  of  construction  to 
which  we  have  referred,  we  will  first  con- 
sider the  construction  of  the  will  of  James 
W.  Brown.  As  shown,  this  instrument  was 
exechted  on  November  11,  1891,  and  his 
death  occurred  in  less  than  a  month  there- 
after. He  was  married  late  In  life,  being  60 
years  of  age  and  his  wife  88.  They  had  no 
children.  At  the  time  he  executed  his  will  bis 
father  and  mother  were  both  dead,  and  so 
were  all  of  his  brothers  and  sisters  except 
his  sister,  Mrs.  Sprole.  Aside  from  her  he 
had  no  surviving  kindred  of  his  own  blood 
except  his  nieces  and  nephews  mentioned  in 
item  2  of  his  will.  He  was  nearly  70  years 
of  age,  and  was  the  owner  of  personal  and 
real  property.  The  net  amount  of  the  per- 
sonal property  received  by  his  widow,  which 
was  given  her  by  the  will,  was  $6,518.79. 
His  real  estate,  at  the  time  he  made  his  will, 
was  of  the  value  of  $100,000  and  continued 
thereafter  to  increase  In  value.  Undoubtedly 
bm  recognized  the  fact  that  under  the  dxcnm- 


stances,  in  the  absence  of  a  will,  bis  wife  at 
his  death  as  his  sole  heir  would  inherit  all 
of  his  large  estate  to  the  exclusion  of  the 
kindred  of  his  own  blood.  For  this  reason, 
perhaps,  be  appears  to  have  concluded  to  dis- 
pose of  his  property  as  he  deemed  best  dur- 
ing his  life,  and  this  purpose  apparently  led 
up  to  the  execution  of  the  will  in  question. 
It  was  his  desire,  no  doubt,  to  make  ample 
provisions  for  the  benefit  of  his  surviving 
widow  during  her  life,  and  this  desire  he  ap- 
pears to  have  carried  out  by  the  provisions 
of  bis  will.  These  provisions  she  seems  to 
have  accepted,  as  there  is  nothing  to  disclose 
that  she  elected  to  take  under  the  law  In 
lieu  of  her  husband's  will.  For  aught  ap- 
pearing to  the  contrary,  we  may  assume  that 
Mr.  Brown,  the  testator,  was  the  scrivener 
of  his  own  will.  It  must  be  further  presum- 
ed that  in  making  disposition  of  his  pn^ier- 
♦v  by  win  he  acted  in  the  light  of  the  wdl- 
settled  legal  meaning  of  the  words  and  terms 
which  he  therein  employed,  unless  there  is 
some  language  or  provision  in  the  instru- 
ment to  repel  such  presumption.  Taylor  v. 
Stephens,  166  Ind-  200,  74  N.  B.  980,  and  au- 
thorities there  cited ;  Rocker  v.  Metzger,  171 
Ind.  364,  86  N.  B.  403. 

In  the  introductory  part  of  the  document 
the  testator  states  that:  "I,  James  W. 
Brown,  do  hereby  declare  the  following  dis- 
position of  my  property  to  be  my  last  will." 
This  positive  declaration  by  the  testator 
lends  much  strength  and  force  to  the  legal 
presumption  which  arises  from  the  fact  that 
he  made  a  will,  that  he  thereby  intended  to 
dispose  of  all  of  his  estate,  and  did  not  in- 
tend to  die  intestate  as  to  any  portion  there- 
of.  Again,  in  item  3  of  his  will,  in  dealing 
with  the  devise  which  he  made  to  his  sister, 
Mrs.  Sprole,  he  declares:  "If  she  shall  assert 
any  claim  against  my  estate  or  liability  on 
the  part  of  the  same  to  her,  In  that  event 
this  devise  and  bequest  is  to  be  void  and  the 
proi)erty  described  in  this  item  (which  prop- 
erty, as  will  be  noted,  consisted  of  certain 
lots  of  land  in  the  city  of  Indianapolis)  shall 
then  be  disposed  of  under  the  provisions  of 
Item  first  of  this  will."  If  it  could  be  said 
in  this  case  that  the  disposition  by  the  tes- 
tator of  his  entire  estate  was  a  doubtful 
question,  we  are  satisfied  that  under  such 
circumstances  the  two  positive  expressions 
or  declarations  in  the  will  which  we  above 
set  out  fully  reveal  that  he  Intended  to  dis- 
pose of  all  of  his  real  estate,  and  that  it  was 
not  bis  intention  or  purpose  to  die  Intestate 
as  to  any  part  thereof.  His  intention  In  this 
respect  is  certainly  emphasized  by  the  provi- 
sion in  the  third  item  of  his  will  that  in 
event  the  devise  of  the  lands  to  his  sister, 
Mrs.  Sprole,  should  become  void,  then  and 
in  that  event  the  property  which  he  had  de- 
scribed as  devised  to  her  should  be  disposed 
of  under  the  provisions  of  the  first  item  of 
his  win ;  or,  in  other  words,  the  disposition 
thereof  should  be  in  like  manner  as  provid- 
ed for  the  disposal  of  the  real  estate  mention- 
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ed  and  referred  to  In  tbe  first  item  or  clause 
of  his  will. 

Briefly,  it  may  be  said  that  there  is  noth- 
ing in  the  language  or  terms  of  the  will 
which  can  be  said  to  rebut  the  legal  presump- 
tion that  the  testator  intended  to  make  a 
complete  disposition  of  his  entire  estate ;  but, 
on  the  contrary,  this  positive  declaration  in 
his  will  fully  sustains  this  intention  or  pur- 
Voee.  Having  reached  the  conclusion  that 
this  was  the  testator's  intention,  we  may  next 
inqiiire  and  determine  whether  he  has  car- 
ried it  out  in  harmony  with  the  well-settled 
rules  of  law. 

The  first  disposition  of  bis  property  as 
made  in  tills  will  is  to  his  wife,  Agnes  G. 
Brown,  absolutely  of  all  of  bis  personal 
property  remaining  after  the  payment  of  his 
debts.  Next,  in  addition  to  the  personalty, 
he  gives  to  her  for  her  use  and  benefit  dur- 
ing her  life  all  rents  and  profits  arising  from 
his  real  estate  not  otherwise  disposed  of  In 
bis  will.  He  then  provides  that  If  such  rents 
and  profits  and  the  personal  property  be- 
queathed to  her  be  insufficient  for  her  com- 
fortable maintenance  and  support,  then,  and 
tn  that  event,  he  authorizes  and  empowers 
ber  to  dispose  of,  sell,  and  convey  so  much 
of  his  real  estate  and  to  appropriate  the  pro- 
ceeds thereof  aa  may  be  necessary  for  her 
comfortable  maintenance  and  support.  Im- 
mediately following  this  provision  he  invests 
her  with  a  second  power,  namely,  to  sell  and 
convey  by  deed  any  of  his  real  estate  not 
otherwise  disposed  of  in  his  will,  if  in  her 
judgment  it  should  become  advisable  so  to 
do,  and  to  invest  the  proceeds  as  she  may 
think  best  for  the  betterment  of  the  estate 
and  the  Increase  of  the  income  thereof.  The 
devise  to  Agnes  O.  Brown  of  the  rents  and 
profits  arising  out  of  the  land  of  her  husband 
was  for  her  use  and  benefit  during  her  life. 
It  will  be  noted  that  this  devise  was  coupled 
with  powers  of  disposition;  not  absolutely, 
however,  but  powers  to  be  exercised  for  a 
deslgnatied  purpose.  The  first  was  the  au- 
thority to  sell  so  much  of  the  real  estate  as 
might  be  necessary  for  her  comfortable  main- 
tenance and  support;  the  second  vesting  in 
her  authority  to  sell  and  dispose  of  any  of 
the  real  es'tate  If  she  deemed  It  advisable,  for 
the  betterment  of  the  estate  and  the  in- 
crease of  the  income  thereof.  The  words  "for 
her  use  and  benefit  during  ber  life"  cannot 
serve  or  operate  to  reduce  her  interest  in 
her  husbands'  lands  below  that  of  a  life  es- 
tate.   Thompson  v.  Scbenck,  16  Ind.  194. 

Under  the  construction  accorded  to  the 
will  In  question  by  counsel  for  appellants,  it 
is  only  the  roits  and  profits  separate  and 
apart  from  the  lands  out  of  which  they  arise, 
which  were  devised  by  the  testator  to  his 
wife,  Agnes  O.  Brown,  for  her  use  and  bene- 
fit during  life  by  item  1  of  the  will.  Under 
this  contention  the  argument  is  advanced 
that  the  land  Itself  was  not  disposed  of,  and 
at  the  death  of  the  wife  the  rents  and  profits 
so  devised  which  then  remained  unconsumed 


passed  under  Item  2  of  the  will  to  the  tes- 
tator's nieces  and  nephews  therein  mention- 
ed, to  be  divided  among  them  as  directed. 
Or,  In  other  words,  the  view  of  appellants, 
in  effect  at  least,  is  tliat  the  rents  and  profits 
must  be  separated  from  the  real  estate  out 
of  which  they  arise,  and  what  remain  uncon- 
sumed at  the  death  of  the  testator  must  be 
disposed  of  under  the  provisions  of  item  Z 
It  is  insisted  that  by  the  term  "property" 
In  the  following  clause  in  item  2:  "I  here- 
by direct  that  all  of  said  property  referred 
to  in  the  first  item  •  •  •  devised  to  her 
for  her  own  use  and  benefit  during  her  life, 
which  shall  be  remaining,  shall  be  divided  in 
equal  parts,"  etc.,  "and  given  to  the  children 
of  my  nephew,"  etc. — the  testator  meant  and 
intended  only  the  rents  and  profits  devised 
to  his  wife  and  not  the  real  estate  itself.  Of 
course  the  testator  in  devising  a  life  estate 
in  his  lands  to  his  wife  could  have  done  so 
by  the  use  of  terse  language  or  terms  to  ex- 
press his  intention  in  this  respect  Neverthe- 
less, however,  in  making  the  devise  to  his 
wife  he  appears  to  have  employed  language 
or  terms  which  under  a  well-settled  rule  bad 
been  construed  or  interpreted  to  be  the  equiv- 
alent of  a  devise  of  the  land  itself,  and 
which  had  been  held  to  vest  or  carry  the 
legal  title  thereof  to  the  devisee  as  well 
as  the  beneficial  interests  therein.  The  rule 
that  a  devise  of  the  rents  and  profits  or  in- 
come of  land  for  the  use  of  the  devisee  is 
equivalent  to  a  devise  of  the  land  Itself  and 
passes  or  carries  a  legal  title  thereof  to  the 
devisee  as  well  as  the  beneficial  interests 
therein  is  one  which  has  been  well  a$rmed 
and  sustained  by  the  authorities.  See 
Thompson  v.  Schenck,  16  Ind.  194;  Stout  v. 
Dunning,  72  Ind.  343;  Williams  v.  Owen,  116 
Ind.  71,  18  N.  B.  389;  MlUer  v.  Wohlford, 
110  Ind.  305,  21  N.  B.  894;  Bo  wen  v.  Swan- 
der,  121  Ind.  164,  22  N.  E.  725;  Jenkins  v. 
Compton,  123  Ind.  117,  23  N,  T.  1091;  Hunt 
V.  Williams,  126  Ind.  493,  26  N.  E.  177;  Con- 
ner V.  Gardner,  230  lU.  258,  82  N.  B.  640.  15 
L.  B.  A.  (N.  S.)  73.  The  same  rule  was  an- 
nounced by  Lord  Coke  in  Coke  on  Littleton, 
45,  where  it  is  said:  "If  a  man  seized  of 
land  in  fee,  by  his  deed  granteth  to  another 
the  profits  of  those  lands  to  have  and  to  hold 
to  him  and  his  heirs  and  maketh  livery 
secundum  formam  cbartse  the  whole  land  it- 
self doth  pass;  for  what  is  the  land  tut  the 
profits  thereof  f    (Our  Italics.) 

In  Lewis  v.  Palmer,  46  Conn.  454,  the  tes- 
tator in  a  will  there  involved  devised  as  fol- 
lows: "I  give  to  my  wife  the  use  of  all  the 
rest  of  my  real  estate  during  her  natural 
life  and  for  her  to  dispose  of  as  she  may 
think  proper."  It  was  contended  in  tliat 
case  that  the  provision  "for  her  to  dispose  of 
as  she  may  think  proper"  referred  to  the 
use  and  not  to  the  estate  Itself.  The  court 
in  considering  the  question  said:  "If  that  Is 
the  true  meaning  of  the  will  then  the  words 
quoted  are  without  force.  •  •  •  There 
Digitized  by  VjVJVJV  iv! 


1068 


93  NORTHEASTERN  REPORTER. 


(Imd. 


ifl  no  substantial  difference  between  giving 
real  estate  for  life  and  the  use  of  real 
estate  for  life.  They  both  mean  the  same 
thing.  The  distinction  is  all  in  the  words, 
and  not  in  the  meaning,  and  too  shadowy  to 
admit  of,  mnch  less  to  require  a  different 
construction."  Many  other  decisions  of 
courts  of  sister  states  as  well  as  text-books 
might  be  cited,  but  the  above  authorities  will 
suffice. 

It  is  true  that  this  rule  Is  not  an  inflexible 
one  of  law,  but  is  one  of  construction  which 
may  be  repelled  or  rebutted  by  any  clear  ex- 
pression in  the  win  to  the  contrary.  We 
must  presume  that  James  W.  Brown  had 
knowledge  of  this  rule  and  employed  or  used 
the  words  which  he  did  in  the  light  of  the 
meaning  which  had  been  accorded  to  them. 
Taylor  v.  Stephens,  supra;  Rocker  v.  Metz- 
ger,  supra.  We  discover  no  expressions  or 
provisions  in  the  will  before  us  which  in 
reason  can  be  said  to  repel  the  force  and  ef- 
fect of  the  rule  in  question. 

Appellants'  counsel  appear  to  entertain  the 
idea  that  the  testator  Intended  that  at  his 
death  his  wife  should  become  the  owner  In 
fee  of  all  of  his  real  estate  not  otherwise  de- 
vised; that  if  it  can  be  held  that  his  will 
does  not  Invest  her  with  a  fee-simple  title 
to  her  husband's  land,  then,  it  is  claimed, 
he  intended  that  at  his  death  the  land  should 
descend  to  her  under  the  law  as  intestate 
property.  Such  a  construction  would  render 
absurd  the  provisions  in  the  will  which  em- 
power her  to  dispose  of,  sell,  and  convey  the 
real  estate  for  her  maintenance  and  support, 
and  the  further  provision  authorizing  her  to 
sell  and  convey  any  of  the  land  and  Invest 
the  proceeds  arising  from  the  sale  for  the 
betterment  of  the  estate  and  the  Increase  of 
the  income.  If  be  intended  that  his  wife  at 
his  death  should  become  the  owner  absolute- 
ly in  fee  simple  of  his  real  property,  except 
that  which  he  had  devised  to  his  sister,  Mrs. 
Sprole,  why  did  he  consider  it  necessary  to 
empower  her  to  sell  that  which  he  had  given 
to  her  as  claimed  as  her  own  property?  Un- 
der the  circumstances  such  provisions  were 
unnecessary  and  superfluous,  and,  as  pre- 
viously asserted,  his  will  must  be  so  con- 
strued as  not  to  render  any  of  its  provisions 
absurd,  superfluous,  or  meaningless.  It  is 
certainly  unreasonable  to  assert  that  the  tes- 
tator intended  to  confer  upon  his  wife  the 
power  to  sell  that  which  he  intended  should 
go  to  her  absolutely  as  her  own  property. 
As  a  general  rule,  a  power  of  sale  conferred 
upon  a  person  to  whom  real  estate  Is  devised 
is  regarded  as  inconsistent  with  the  inten- 
tion of  the  testator  to  invest  such  devisee 
with  a  fee-simple  title  to  the  land  devised. 
Wood  V.  Robertson,  supra.  If  the  construc- 
tion of  the  will  for  which  appellants  con- 
tend could  prevail,  we  would  have  the  tes- 
tator separating  the  rents  and  profits  from 
the  land  out  of  which  they  arose,  and  devis- 
ing them  to  hiB  wife  for  life  with  the  direc- 


tion that  at  her  death  ttie  bare  remnant  or 
remainder  thereof.  If  any,  should  go  to  the 
persons — kindred  of  his  own  blood — mention- 
ed in  item  2  of  his  will.  If  nothing  at  the 
death  of  his  wife  remained  of  this  income 
or  rents,  then  and  in  that  event  the  kindred 
of  his  own  blood,  except  his  sister  Mrs. 
Sprole,  would  receive  nothing  out  of  his  large 
estate,  and  it  In  its  entirety  would  go  to  Ilia 
wife,  and  ultimately,  perhaps,  to  her  own 
blood  kindred,  to  the  exclusion  of  his.  In 
view  of  the  language  and  provisions  of  the 
will  in  question  and  the  circumstances  and 
conditions  of  the  testator  at  the  time  of  its 
execution  we  cannot  in  reason  adopt  appel- 
lants'  construction.  To  sustain  their  inter- 
pretation would  violate  weU-settled  rules  of 
the  law,  and  defeat  what  we  believe  was  the 
intention  of  the  testator.  By  the  expression 
"my  real  estate  not  otherwise  disposed  of  in 
this  wUl"  as  contained  In  item  1,  the  tes- 
tator meant  and  intended  to  except  the  real 
estate  which  he  had  devised  to  his  sister, 
Mrs.  Sprole,  in  Item  3  of  his  will. 

The  testator's  wife  appears  to  have  sur- 
vived her  husband  about  17  years.  She 
seems  to  have  understood  the  intention  of 
her  husband  as  expressed  in  his  will  in  re- 
gard to  the  disposition  of  his  estate,  for,  so 
far  as  disclosed,  there  was  no  attemi>t  on 
her  part  after  his  death  to  claim  anything 
more  than  a  life  estate  In  his  land.  The 
fact  that  her  wUl  is  silent  in  respect  to  the 
disposition  of  any  real  estate  goes  to  show 
that  she  -did  not  believe  that  she  had  acquir- 
ed any  land  from  her  husband  which  she 
could  dispose  of  by  her  wiU.  By  the  pro- 
vision or  direction  contained  In  item  2  of  the 
will  "that  all  of  said  property  referred  to  In 
the  first  item  of  this  will,  as  devised  to  her 
[his  wife]  for  her  own  use  and  benefit  during 
her  life,  which  shall  be  remaining,  shall  be 
divided  into  eight  equal  parts,"  etc.,  the  tes- 
tator evidently  meant  and  intended  the  land 
itself,  which  be  devised  to  his  wife  for  life 
under  the  first  item  and  did  not  merely 
mean,  as  appellants  insist,  the  unconsumed 
rents  and  profits  remaining  at  the  death  of 
the  wife.  The  authorities  cited  by  appellants 
to  support  their  contention  are  cases  involv- 
ing wills  quite  different  from  that  in  the 
case  at  bar,  and  therefore  are  clearly  dis- 
tinguishable. Our  own  cases  fully  sustain 
the  conclusion  which  we  have  reached  in 
regard  to  the  interpretation  of  the  will  under 
construction. 

Without  attempting  to  refer  in  detail  to  all 
the  points  and  argument  presented  by  appel- 
lants' counsel,  we  conclude  and  so  hold,  that 
by  the  first  item  of  the  will  in  question  the 
testator  devised  to  his  wife,  Agnes  C.  Brown, 
a  life  estate  in  all  his  land,  except  that 
which  he  specifically  devised  in  item  3  to  his 
sister,  Mrs.  Sprole;  that  the  life  estate  so 
devised  to  her  was  coupled  with  two  powers 
of  dispositiou  as.  therein  conferred  for  the 
purposes  designated.    Xbat  at  the  death  of 
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the  testator  a  fee  simple  In  and  to  an  of  the 
lands  devised  to  his  wife  for  life,  vested  In 
appellees  by  Item  2  of  the  will,  subject  to 
safd  life  estate  of  Agnes  C.  Brown,  and  sub- 
ject to  the  powers  of  sale  and  disposition  as 
therein  conferred.  The  enjoyment,  however, 
by  tbe  appellees  of  the  lands  so  devised  to 
them  was  postponed  until  the  death  of  the 
life  tenant,  Agnes  C.  Brown. 

We  next  take  up  for  consideration  the  will 
of  Agnes  C.  Brown. 

By  item  or  clause  21  the  testatrix  consti- 
tutes the  two  boards  of  home  missions  her 
residuary  legatees.  This  is  the  last  item  oi 
the  wlllj  and  it  immediately  follows  some  20 
other  speciflc  bequests,  which  Include  house- 
hold furniture,  money  and  other  personal 
property  as  heretofore  stated  and  mentioned 
in  this  opinion.  These  two  residuary  lega- 
tees are  not  named  or  Included  in  any  spe- 
cific bequests  contained  in  Mrs.  Brown's  will, 
or,  in  other  words,  there  is  no  bequest  made 
to  them  independently  of  the  residuum  be- 
queathed in  Item  21.  There  is  no  gift  in  her 
will  to  appellant,  her  sister  Greorglana  Smith, 
but  as  previously  stated,  she  specifically 
gives  the  sum  of  94,000  to  her  sister,  appel- 
lant, Effle  G.  Skinner.  We  are  met  with  tbe 
contention  of  counsel  for  Mrs.  Skinner  that 
the  will  must  be  so  construed  as  to  pass  in- 
to the  residuary  clause  to  be  divided  equally, 
between  the  two  mission  boards,  the  sum 
only  of  11,046.51,  the  same  being  tbe  proceeds 
arising  from  the  sale  and  conversion  Into 
money  of  the  household  furniture,  goods,  and 
chattels  and  other  personal  property  as  dis- 
closed by  the  forty-second  special  finding  of 
the  lower  court.  It  is  insisted  that  this  is 
the  only  money  which  under  the  will  can  le- 
gally go  to  and  be  divided  between  appel- 
lees, the  boards  of  home  missions;  that  all 
the  remainder  of  the  personal  estate  of  tbe 
testatrix,  after  the  payment  of  the  cost  of 
administration,  debts,  and  obligations  for 
which  her  estate  is  liable  and  the  discharge 
of  the  specific  bequests  provided  for  by  tbe 
will,  must  bie  divided  equally  between  appel- 
lants as  property  of  -which  she  died  intestate. 
In  order  to  bring  about  this  partial  intestacy, 
counsel  invoke  the  application  of  tbe  doc- 
trine of  ejusdem  generis.  If  it, could  be  said 
that  the  doctrine  of  ejusdem  g^ieris  is  in 
any  manner  applicable  to  the  case  at  bar,  it 
will  not  in  its  application  be  permitted  to 
contravene  the  actual  Intention  of  the  tes- 
tatrix, which  is  to  be  ascertained  from  tfye 
entire  provisions,  terms,  and  scope  of  her 
wUL 

In  Williams  v.  Williams,  18  Tenn.  20,  a 
win  in  some  respects  quite  similar  to  the  one 
before  us  was  involved.  The  testator  there- 
is,  after  making  several  speciflc  gifts,  three 
of  which  were  money  legacies  and  one  a  de- 
vise of  laud,  gave.  In  the  last  item  of  his  will 
to  a  certain  beneflciary  therein  mentioned, 
ell  his  lands  not  otherwise  disposed  of  by  the 
Will  and  certain  slaves  gpecialljr  designated, 


and  then  added — *?  also  give  him  all  of  my 
stock  of  all  kinds,  household  and  kitchen  fur- 
niture, with  all  of  my  notes  and  acconnts, 
with  my  stills,  whiskey,  and  everything  else 
not  otherwise  disposed  of-"  upon  the  condi- 
tion that  he  was  to  pay  the  money  legacies 
provided  for  by  the  will  within  a  given  time 
and  also  the  Just  debts  of  the  testator.  This 
was  held  by  tbe  court  to  clearly  constilfate 
a  residuary  devise  and  was  not  limited  to 
articles  ejusdem  generis  and  therefore  car- 
ried the  slaves  of  the  testator  acquired  by 
him  after  the  execution  of  bis  wilL 

In  this  case,  as  in  the  one  at  bar.  It  was 
sought  to  have  the  rule  of  ejusdem  generis 
applied  to  and  control  the  residuary  clause. 
The  court  in  passing  upon  the  question  said: 
"The  great  rule  in  the  construction  of  wills, 
to  which  this  one  of  ejusdem  generis  and  all 
others,  except  those  founded  upon  public  pol- 
icy, '  are  not  only  subordinate  but  ancQlary, 
is  that  the  intention  of  the  testator,  to  be 
ascertained  from  the  particular  words  used, 
from  the  context,  and  from  the  general  scope 
and  purpose  of  tiie  instrument.  Is  to  prevail 
and  have  effect.  In  an  enumeration  of  par- 
ticulars, general  and  comprehensive  terms 
are  sometimes  used.  In  tbe  construction  of 
which  reason  and  good  sense  require  that, 
if  you  would  not  violate  the  intention  of  the 
writer,  their  meaning  must  be  restricted  to 
things  of  a  like  nature  and  description  with 
the  particulars  among  which  they  are  found. 
This  is  a  rule  of  intention,  and  it  readily 
yields  where  the  circumstances  show  that  a 
reliance  upon  It  would  defeat,  rather  than 
effectuate,  the  intention." 

In  Arnold  v.  Arnold,  2  Mylne  &  Keen's  Re- 
ports, 365,  in  a  will  therein  involved,  a  be- 
quest of  "wines  and  property  in  England" 
was  held  to  pass  the  testator's  property  In 
England  of  every  description.  Including  mon- 
ey in  the  funds  and  at  his  banker's,  debts  and 
arrears  of  a  pension  due  him,  and  was  not 
confined  to  property  ejusdem  generis  with 
wine.  In  that  case  the  court  said:  "That 
the  mere  enumeration  of  partlculttr  articles, 
followed  by  a  general  bequest,  does  not  of 
necessity  restrict  the  general  bequest,  is  ob- 
vious, because,  as  has  been  stated,  a  testator 
often  throws  in  such  speciflc  words,  and  then 
winds  up  the  catalogue  with  some  compre- 
hensive expression,  for  tbe  very  puri^ose  of 
preventing  the  bequest  from  being  so  re- 
stricted." 

Appellants'  counsel  argue  that  tbe  provi- 
sion in  clause  21  whereby  the  testatrix  di- 
rects her  executor  to  convert  all  other  per- 
sonal property  which  she  may  possess  at  her 
death  into  money  and  divide  the  same  equal- 
ly between  the  two  boards  of  home  missions 
must  be  limited  to  or  held  to  mean  personal 
property  ejusdem  generis  with  that  mention- 
ed and  enumerated  in  the  clause  next  preced- 
ing. It  will  be  noted  that  Item  21  is  tbe 
only  residuary  clause  in  the  will.    Therefore, 

if  after  (he  payment  of  tbe  cost  of 
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tration,  funeral  expenses  of  the  deceased,  and 
all  of  tbe  Just  debts  and  obligations  of  ber 
estate,  and  the  discharge  of  the  spedflc  be- 
quests made  by  her  In  the  will,  the  residuum 
of  her  personal  estate  of  every  kind  and 
character  -whatever  Is  not  disposed  of  by  the 
residuary  clause,  then  It  must  be  held  that 
all  of  the  remainder  of  her  personal  estate, 
amounting  to  about  $8,000,  was  left  undis- 
posed of,  and  In  respect  to  that  part  she 
died  Intestate.  This,  too,  against  the  pre- 
sumptive rule  to  which  we  have  herein  re- 
ferred, that  she  intended  to  dispose  of  her 
entire  estate  and  to  die  Intestate  as  to  no 
part  or  portion  thereof.  This  contention  of 
counsel  is  unsotmd  and  cannot  be  main- 
tained. 

It  Is  only  under  two  Items  of  the  will  that 
she  gives  directions  to  her  executor,  namely: 
"Item  1.  I  direct  my  executor  to  pay  my 
funeral  expenses  and  all  just  debts  and  dbll- 
gations."  In  Item  21  she  directs  htm  to  have 
the  old  horse  shot.  The  next  and  further  di- 
rections is  "to  sell  all  the  remainder  of  my 
household  furniture,  goods,  chattels  and  stock 
at  the  best  price  be  may  be  able  to  obtain," 
etc,  and  "to  convert  all  other  personal  prop- 
erty which  I  may  possess  at  my  death  Into 
money  and  divide  the  same  equally  between 
the  general  Boards  of  the  Presbyterian  and 
Methodist  Churches  for  the  cause  of  Home 
Missions." 

Some  of  the  si>eclal  dispositions  which  she 
made  embrace  household  furniture,  some  oth- 
er personal  property — for  Instance,  a  cow — 
while  others  bequeath  a  money  legacy  only. 
Immediately  following  these  special  bequests 
by  Item  21  she  disposes  of  the  old  horse  by 
directing  him  to  be  shot,  and  then  she  di- 
rects her  executor  to  sell  all  the  remainder 
of  her  houisehold  furniture,  goods,  chattels, 
and  stock.  By  this  direction  the  testatrix 
evidently  meant  and  intended  for  the  execu- 
tor to  sell,  for  the  purpose  of  converting  into 
money  preparatory  to  a  division  thereof  be- 
tween the  two  boards  mentioned,  all  of  ber 
household  furniture,  goods,  and  chattels  ca- 
pable of  being  sold,  which  had  not  already 
previously  been  disposed  of  by  the  will.  As 
disclosed  by  the  special  finding,  the  personal 
property  owned  and  held  by  her  at  the  time 
of  ber  death  consisted  of  money,  notes,  bonds, 
mortgages,  household  furniture,  goods  and 
chattels  and  the  articles  and  property  spe- 
cifically devised  In  the  will.  Mrs.  Brown,  at 
the  time  she  executed  her  will,  no  doubt  real- 
ized that  she  might  at  the  date  of  her  death 
bold  personal  property  such  as  notes,  bonds, 
and  mortgages  which  could  be  converted  in- 
to money  by  a  method  more  convenient  and 
better  than  that  of  a  sale,  namely,  by  her 
executor  merely  collecting  them  when  due. 
Clearly  the  phrase  "all  other  personal  prop- 
erty," as  directed  by  the  testatrix  to  be  con- 
verted into  money,  should  be  construed  or  in- 
terpreted as  meaning  and  embracing  all  per- 
sonal property  other  than  that  previously 
disposed  of  In  any  of  the  preceding  clauses 


of  the  will.  The  word  "othet**  must  be  read 
In  connection  with  the  preceding  clauses  or 
provisions  of  the  will  In  question.  The  mere 
enumeration  or  bequests  of  particular  ar- 
ticles of  property  followed  by  a  general  be- 
quest or  residuary  clause  does  not,  as  tbe 
authorities  affirm,  restrict  tbe  general  be- 
quest Williams  V.  Williams,  supra;  Arnold 
V.  Arnold,  supra. 

The  phrase  "personal  propai7"  employed 
by  the  testatrix  tn  clause  21  In  the  direction 
"to  convert  all  other  personal  property  into 
money"  is  quite  comprehensive,  sufficiently 
so  to  include  and  embrace  all  goods,  chattels, 
notes,  bonds,  mortgages,  choses  in  action,  and 
money  held  and  possessed  by  the  t^tiatrlx  at 
tbe  date  of  ber  death.  Cate  v.  Cranor,  30 
Ind.  292;  Vawter  v.  Griffin,  40  Ind.  593; 
Bush  V.  Oroomes,  125  Ind.  14,  24  N.  E.  81; 
Simmons  t.  Beazel,  125  Ind.  362,  25  N.  E. 
344;  Steif  T.  Hart,  1  N.  X.  20,  24, 

In  Simmons  y.  Beazel,  supra,  the  will 
therein  involved  contained  the  following 
clause:  '1  give  and  bequeath  to  my  beloved 
wife  all  the  persontd  property  which  I  may 
have  at  my  death."  This  court  in  that  case 
said:  "This  language  is  broad  and  emphatic 
enough  to  cover  his  personal  estate  of  every 
kind,  and  derived  from  whatever  source." 

In  the  case  of  Cate  v.  Cranor,  supra,  tbe 
win  in  that  case  contained  the  following  pro- 
vision: "My  further  will  and  desire  is,  that 
my  executors  sell  all  of  my  proiterty  not 
above  named,  and  the  proceeds,  after  paying 
all  my  just  debts  and  the  above  named  be- 
quests, be  divided  amongst  my  sons" — ^nam- 
ing them.  It  appeared  in  that  case  that  the 
testator  at  the  time  of  his  death  had  cer- 
tain money  and  notes,  and  the  argument  was 
advanced'  by  appellant  that  inasmuch  as  tbe 
will  did  not  specifically  mention  money  and 
notes,  and  it  was  not  reasonable  to  suppose 
that  the  testator  meant  that  money  should  be 
sold,  therefore,  It  was  insisted,  that  the  mon- 
ey and  notes  which  he  held  were  not  Includ- 
ed In  the  word  "property,"  and  that  In  re- 
spect to  this  part  of  his  estate  he  died  intes- 
tate. This  contention  the  court  denied,  and 
held  that  the  term  "property"  embraced  as 
well  the  right  one  has  to  things  In  action  as 
to  those  In  possession,  Including  things  both 
real  and  personal,  promissory  notes,  and 
money.  The  court  held  in  that  case  that 
while  there  was  some  plausibility  In  appel- 
lant's argument,  nevertheless  it  was  nnsound, 
and  that  It  was  the  Intention  of  the  testator 
to  convert  all  of  his  estate  Into  money  and 
divide  it  as  directed;  that  to  construe  the 
will  otherwise  would  result  in  partial  in- 
testacy, which  was  to  be  avoided  unless  the 
language  of  the  will  compelled  It 

So,  in  this  case.  It  cannot  be  presumed 
that  by  the  direction  "to  convert  all  other 
personal  property  into  money"  that  tbe  tes- 
tatrix did  not  Intend  to  Include  any  part  of 
her  property  which  at  the  time  of  her  death 
might  already  consist  of  money.  She  cer- 
tainly did  not  expect  or  contemplate.  Ojat.  her 
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•zecutor  sbonld  do  tbat  which  hafl  been  al- 
Teady  accomplished  preTlons  to  her  demise. 

We  finally  conchide  and  hold  that  by  the 
Judgment  of  the  lower  court  each  of  the 
wills  herein  Involved  was  correctly  Inter- 
preted and  constraed. 

Appellants  complain  because  the  court  be- 
low rendered  judgment  against  them  for 
costs.  We  cannot  disturb  the  judgment  on 
the  question  of  costs.  No  motion  was  made 
below  to  tax  any  costs  against  appellees. 
Therefore  no  question  In  respect  to  the  ap- 
portionment of  costs  is  presented. 

Finding  no  error,  the  judgment  below  is 
In  all  things  aflarmed. 

076  Ind.  Ml) 

CARR  T.  STATa    (No.  21,619.) 
(Supreme  Court  of  Indiana.    Feb.  23,  1911.) 

1.  Criminai.   Law   (§    1090*)— Appeai/— Biti. 
OF  Exceptions— iNSTBUCTioNa— Review. 

Where  the  instructions  given  and  refused 
have  pot  been  brought  into  the  record  by  a  bill 
of  exceptions,  errors  based  on  the  court's  rul- 
ings thereon  cannot  be  considered  on  appeal. 

[E3d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2818;   Dec.  Dig.  {  1090.*] 

2.  OoKSirrDTioNAi,  Law   (§  67*)— Powni  to 
DsFiRK  AND  Punish  Criue. 

The  Legislature  alone  may  create  and  de- 
fine offenses  for  which  individuals  may  be  pun- 
ished, and  the  courts  cannot  inflict  any  penalty 
for  an  act  which  the  Legialatute  has  not  de- 
clared to  be  a  crime. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  i  67.*] 

8.   CONSTITUTIONAI.    LAW    (|    48*)- SlATUTlft— 

Validitt. 

The  power  of  the  court  to  declare  a  statute 
unconstitutional  must  be  exercised  only  under 
the  clearest  and  most  positive  conviction  that 
a  constitutional  provision  has  been  violated 
thereby. 

[£U.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  S  48;   Dec.  Dig.  {  4&*] 
4.  CoHSTiTvnoNALi    Law    ({    &0*)— Lbgibla 

TivE  Power— Scope. 

The  legislative  power  vested  in  the  General 
Assembly  by  Onst  art.  4,  f  1,  vesting  in  the 
Oeneral  Assembly  the  lawmaking  power,  is  su- 
preme, subject  only  to  the  express  or  clearly 
implied  limitations  in  the  state  and  federal 
Constitutions. 

[IM.  Note.— For  other  cases,  see  Constitution- 
al U.W,  Cent  Dig.  11  48,  4S;  Deo.  Dig.  {  50.*] 
&  OoNsimiTioNAi,  Law  (|  20K*)— Orarts  or 

PBTVIUCOES      AMD      ImiUHITIEa    —   SUHOAT 

Laws. 

The  Legislature  In  classifying  what  acts 
may  or  may  not  be  prohibited  on  Sunday  has 
constitutional  power  to  make  selections  at  least 
of  those  things  not  inherently  wrong,  and  not 
involving  moral  turpitude,  and  exempt  them 
from  the  prohibition. 

[EM.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  i  611;   Dec.  Dig.  {  205.*] 

6.  ConaTrnniOHAi.  Law   (|  205*)— Lkoisla- 

TiVE  Power. 

The  Legislature  in  legislating  for  the  gen- 
eral welfare  may  make  reasonable  exceptions  to 
the  general  operation  of  penal  laws  without 
conflicting  with  the  constitutional  limitations. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  ii  591-C24;  Dec.  Dig.  { 
205.*) 


7.  CoNSTirnrioNAL  Law  (I  70*)  —  Statute  — 
Validitt- Lbgislativb  QtrBSTiON. 

The  questions  of  the  wudom,  justice,  poli- 
cy, or  expediency  of  a  statute  are  for  the  Leg- 
islature alone. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |  131 ;  Dec.  Dig.  {  70.*] 

&  CoNSTiTunoNAi,    Law    (|    81*)  —  "Police 

Power." 

The  "police  power"  Is  the  inherent  and 
plenary  power  residing  within  constitutional 
limitations  in  the  Legislature  to  pass  whole- 
some and  reasonable  laws  for  the  good  and  wel- 
fare of  the  people  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  148;   Dec.  Dig.  §  81.* 

For  other  deflnitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5424-5438;   vol.  8,  p.  7736.] 

9.  Sunday  (§  2*)—Statutes— Validity. 

Sunday  laws  Invading  natural  private 
rights  are  within  the  police  power  of  the  state 
as  sanitary  measures,  on  the  ground  of  neces- 
sity for  periodical  relaxation  from  mental  and 
physical  toil  for  the  general  good,  and  such 
laws  can  only  l>e  upheld  as  dvU  regulations  of 
a  sanitary  nature. 

[Ed.  Note.— For  other  cases,  see  Sunday,  Dec. 
Dig.  {  2.*] 

10.  Constitutional   Law    (§    205*)— CIlabb 
Legislation— Sunday  Baseball. 

Act  March  9,  1909  (Laws  1909.  c.  175).  re- 
pealing so  much  of  Act  March  10,  1905  (Laws 
1905,  c.  169)  i  468,  as  makes  it  unlawful  for 
any  one  to  play  baseball  on  Sunday,  is  valid  as 
within  the  power  of  the  Legislature  to  with- 
draw a  class  from  the  inhibition  of  Sunday  la- 
bor, and  not  in  conflict  with  0>nat  art  1,  |  23, 
prohibiting  the  granting  of  privileges  to  one 
class  of  citizens. 

[Ed.  Note.— For  other  cases,  see  Oinstitutlon- 
al  Law,  Cent  Dig.  {  611;  Dec.  Dig.  §  205.*] 

Myers,  O.  3.,  and  Monks,  J.,  dissenting. 

Appeal  from  Criminal  Court,  Marlon 
County;    Jas.  A.  Pritchard,  Judge. 

Charles  C.  Carr  was  convicted  of  baseball 
playing  on  Sunday,  and  he  appeahi.  Re- 
versed. 

Cbas.  O.  Roemler,  A.  0.  Ayres,  R.  Kane, 
and  F.  Winter,  for  appellant  Jas.  Bingham, 
Cbas.  W.  Smith,  John  S.  Duncan,  Henry  H. 
Hombrook,  Albert  P.  Smith,  Alex.  O.  Ca- 
vlns,  Edw.  M.  White,  and  Wm.  H.  Thomp- 
son, for  the  State. 

COX,  J.  On  May  24,  1909,  appellant,  who 
followed  baseball  playing  for  hire  as  a  voca- 
tion, was  charged  by  affidavit  In  the  crimi- 
nal court  of  Marlon  county  with  a  violation 
of  the  Sunday  observance  law  by  playing 
baseball  on  Sunday  the  23d  day  of  May,  1909. 
No  question  was  raised  as  to  the  sufficiency 
of  the  affidavit,  and  appellant  was  tried  on 
It  and  convicted  by  a  jury.  A  motion  for 
a  new  trial  and  a  motion  In  arrest  of  judg- 
ment were  successively  overruled,  and  then 
judgment  was  rendered,  from  which  this  ap- 
peal Is  taken. 

The  instructions  given  and  refused  by  the 
trial  court  have  not  been  brought  Into  the 
record  by  bill  of  exceptions  as  required  lo 
criminal  cases,  and  errors  urged  by  appellant 
based  on  the  action  of  the  court  lit  giving 
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and  refusing  to  give  Instractions  cannot  be 
considered.  DonoTan  v.  State  (1907)  170 
Ind.  123-132,  83  N.  B.  744. 

The  other  assignments  of  error  center  In 
the  one  question  of  the  validity  of  the  act 
of  March  8,  1908,  which  purports  to  amend 
section  467  and  to  repeal  a  part  of  section 
468  of  the  act  concerning  public  offenses  ap- 
proved March  10,  1905  (Laws  1905,  c.  169), 
and  which,  as  found  In  Acts  1909,  p.  436, 
reads  as  follows: 

"Section  1.  Be  it  enacted  by  the  General 
Assembly  of  the  state  of  Indiana,  that  sec- 
tion 467  of  the  above  entitled  act  be  and 
the  same  Is  hereby  amended  to  read  as  fol- 
lows: Section  467.  Whoever,  being  over 
fourteen  years  of  age,  Is  found  on  the  first 
day  of  the  week,  commonly  called  Sunday, 
rioting,  hunting,  fishing,  quarreling,  at  com- 
mon labor  or  engaged  In  his  usual  avocation, 
works  of  charity  and  necessity  only  ex- 
cepted, shall  be  fined  not  less  than  one  dol- 
lar nor  more  than  ten  dollars;  but  nothing 
herein  contained  shall  be  construed  to  af- 
fect such  as  conscientiously  observe  the  sev- 
enth day  of  the  week  as  the  Sabbath,  travel- 
ers, and  those  engaged  In  conveying  them, 
families  removing,  keepers  of  toll  bridges 
and  toll  gates,  ferrymen  acting  as  such  and 
persons  engaged  In  publication  and  distri- 
bution of  news,  or  persons  engaged  in  play- 
ing the  game  of  baseball  between  the  hours 
of  one  o'clock  p.  m.  and  six  o'clock  p.  m., 
and  not  less  than  one  thousand  feet  distant 
from  any  established  house  of  worship  or 
permanent  church  structure  used  for  reli- 
gious services  or  any  public  hospital  or  pri- 
vate hospital  erected  prior  to  the  passage  of 
this  act. 

"Sec.  2.  So  much  of  section  468  of  said  act 
approved  March  10,  1905,  as  makes  it  unlaw- 
ful for  any  one  to  engage  in  playing  any 
game  of  baseball  between  one  o'clock  p.  m. 
and  six  o'clock  p.  m.  on  Sunday  is  hereby  re- 
pealed." 

The  record  discloses,  with  others,  the  fol- 
lowing uncontradicted  material  facts,  upon 
which  appellant  was  found  guilty  below: 
That  on  and  prior  to  May  23,  1909,  appel- 
lant was  a  professional  baseball  player,  and 
was  pursuing  that  vocation  as  the  mana- 
ger and  first  baseman  of  the  Indianapolis 
Baseball  Club,  which  was  associated  with 
clubs  in  seven  other  cities,  and  with  them 
formed  the  clubs  of  the  American  Associa- 
tion, playing  a  series  of  games  in  the  several 
cities;  that  on  Sunday,  May  23,  1909,  he 
participated  as  the  first  baseman  of  the  In- 
dianapolis club  in  a  game  played  with  one 
of  the  other  clubs  of  the  association  on 
grounds  maintained  by  the  Indianapolis  club 
in  the  city  of  Indianapolis,  known  as  Wash- 
ington Park;  that  the  game  was  played  be- 
tween the  hours  of  8  o'clock  and  S  o'clock 
In  the  lUtemoon  on  that  day;  an4  that 
there  was  no  church  or  hospital  withiiL  1,000 
feet  of  the  grounds,  or  park  where  the  game 


was  played.  Appellant  was  convicted  on 
the  theory  that  so  much  of  the  act  set  out 
above  as  undertakes  to  exempt  persons 
whose  usual  vocation  la  playing  baseball  for 
hire,  and  who  follow  such  vocation  on  Sun- 
day under  the  restrictions  named  in  the  act. 
is  in  violation  of  section  23  of  article  1  of 
the  state  Oonstitutlon,  which  provided:  "The 
General  Assembly  shall  not  grant  to  any  citi- 
zen or  class  of  dUzens,  privileges  or  Immu- 
nities which  upon  the  same  terms,  shall  not 
equally  belong  to  all  citizens."  And  on  that 
theory  the  state  is  depending  to  sustain  the 
conviction.  Other  questions  raised  and  dis- 
cussed flow  from  this  one  question,  and  the 
need  of  considering  them  or  not  depends  on 
the  decision  of  the  question  of  the  validity  of 
the  exemption  of  ba8d>aU  playing  from  the 
general  effect  of  the  act 

In  the  very  able  brief  of  the  counsel  for 
the  state,  it  is  conceded  that  it  is  for  the 
legislative  department  of  the  state  govern- 
ment to  declare  the  public  policy  of  the  «tate, 
and  that  as  to  all  offenses  against  the  state 
— ^that  is,  all  questions  of  crime — what  shall 
be  the  policy  of  the  state  is  within  the  ex' 
elusive  power  of  the  Legislature.  In  other 
words,  that  the  Legislature  alone  can  create 
or  define  ofTenses  against  the  state,  for  which 
individuals  may  be  punished,  and  that  none 
exist  except  such  as  havte  been  so  created 
and  defined;  that  therefore  courts  cannot  In- 
j  filet  any  penalty  for  an  act  which  the  Leg- 
islature has  not  declared  to  be  a  crime,  how- 
ever Immoral  the  members  of  the  court  may 
conceive  the  act  to  be.  Counsel  in  further 
concession  say:  "Unquestionably  the  state. 
In  the  exercise  of  its  police  iwwer,  may  de- 
termine on  the  grounds  of  morality,  or  from 
sociological  consideration,  that  there  should 
be  a  cessation  from  all  the  usual  labors  of 
life  on  one  day  in  each  week.  And  there- 
fore, unquestionably,  the  Legislature  was 
acting  in  its  province  when  it  enacted  the 
body,  of  the  section  forbidding  all  persons 
save  those  excepted  from  following  their  usu- 
al avocations.  And  unquestionably  it  would 
be  within  the  power  of  the  Legislature  as  a 
mere  abstract  proposition  to  repeal  this  and 
all  other  similar  enactments  altogether,  and 
leave  no  enactment  whatever  in  force  for- 
bidding labor  of  any  kind,  or  pursuits  of  any 
kind  on  Sunday.  We  are  not  disputing  this 
question  at  all.  And,  further  than  this,  we 
admit  that  the  Legislature  may  pass  a  gen- 
eral law  forbidding  men  generally  from  fol- 
lowing their  usual  vocations  on  Sunday,  and 
that  then  they  may  except  or  exempt  certain 
vocations  from  the  operation  of  the  law." 
All  this  is  manifestly  true  and  well  conceded. 
Counsel  for  the  state  also  well  say :  "We  are 
also  mindful  that  when  any  party  to  a  cause, 
whether  it  is  the  state  itself,  or  the  humblest 
citizen,  challenges  the  validity  or  constitu- 
tionality of  any  act  of  the  General  Assembly 
of  the  state,  it  must  stand  ready  to  point  out 
and  put  it8  finger  on  the  proriston  of  Oie 
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Constttntlon  \rhleh  It  Is  cSaimed  Is  Tlolated." 
Wblle  this  states  correctly  the  obligation 
resting  on  one  assailing  the  validity  of  a 
law,  It  does  not  tally  measare  the  duty  rest- 
ing on  a  court  In  C9n8iderlng  and  determin- 
ing the  question  presented.  The  power  giv- 
en to  courts  to  overthrow  an  act  of  the  Leg- 
islature is  the  highest  and  most  solemn  func- 
tion with  which  they  are  vested,  and  it  is 
to  be  exercised  only  under  the  compulsion 
of  the  clearest  and  most  positive  convic- 
tion that  some  constitutional  provision  has 
been  violated  by  the  lawmaking  body  in 
the  ^actment  of  the  law  assailed.    Section 

I  of  article  4  of  our  Constitution  vests  in 
the  General  Assembly  the  lawmaking  power 
of  the  state,  and  that  body  is  supreme  and 
sovereign  in  the  exercise  of  the  power  sub- 
ject only  to  such  limitations  as  are  Imposed, 
expressly  or  by  clear  implication,  by  the 
stAte  Constitution  and  the  restraints  of  the 
federal  Constitution  and  the  laws  and  treat- 
ies passed  and  made  pursuant  to  it  Apart 
from  these  curtailments  of  power,  the  Leg- 
islature Is  without  fetter  or  dog,  especially 
when  exercising  its  police  power.  State  ex  reL 
v.  Menaugh  (1898)  151  Ind.  260-266,  51  N.  E. 
117,  867,  48  li.  R.  A.  408,  418,  and  cases  there 
dted;  State  ex  rel.  v.  Fox  (1901)  158  Ind. 
126-129,  63  N.  £.•  19.  56  L-  R.  A.  893;  Cain 
V.  Allem  (1906)  168  Ind.  8-24,  79  N.  B.  201, 
806.  The  duty  of  this  court  in  considering 
a  question  as  to  the  validity  of  a  legislative 
enactment  was  well  defined  in  part  in  the 
following  language  in  the  opinion  in  State  ex 
rel.  V.  Menaugh,  supra:  "Being  therefore 
required  to  give  the  benefit  of  all  reasonable 
doubts  in  favor  of  the  validity  of  the  act 
of  the  lawmaking  power,  it  Is  consequently 
incumbent  upon  him  who  assails  its  validity 
to  establish  aflSrmatively  and  clearly  Ills 
charge  to  the  exduslon  of  aU  such  doubts. 
Bspeclally  must  this  rule  prevail  in  view  of 
the  fact  that  the  Legislature  is  invested 
with  plenary  power  for  all  purposes  of  dv- 

II  government.  Therefore  an  inhibition  to 
exercise  a  particular  power  is  an  exception, 
and  the  burden  must  rest  upon  the  party 
who  questions  the  validity  of  a  statute  to 
sbow  that  it  is  forbidden.  Jamleson  y.  In- 
diana, etc.,  Oas  Co.,  128  Ind.  655  [28  N.  B.  76, 
12  L.  R.  A.  652],  and  cases  dted;  State  ex 
nH.  v.  McClelland,  188  Ind.  396  [87  N.  B. 
799]:  Oooley,  Const.  Ltm.  105.  •  •  •  To 
doubt  the  constitotlonallty  of  a  law  is  to  re- 
solve In  favor  of  its  validity.  An  act  of  the 
Legislature  is  not  to  be  declared  unconstitu- 
tional unless  It  is  clearly,  palpably,  and 
plainly  in  c<»fllct  with  the  Constitution." 
Henderson  v.  State  ex  rel.  (1893)  137  Ind. 
66SWB6,  86  N.  B.  267,  24  L.  R.  A.  469 ;  State 
ex  rel.  v.  McClelland,  188  Ind.  895,  37  N.  E. 
799;  SUte  v.  Gerhardt,  145  Ind.  439,  44  N. 
B.  460,  33  L.  B;  A.  313;  Townsend  v.  State, 
147  Ind.  624;  47  N.  B.  19,  37  L.  R.  A.  294,  62 
Am.  St  Rep.  477. 

The  following  statement  of  the  duties  and 
03N.B.-68 


responsibilities  of  the  courts  in  relation  to 
enactments  by  the  Iiegislatnre,  by  Fraeier, 
J.,  in  Brown  v.  Buzan,  24  Ind.  196,  197,  is 
as  wise  and  pertinent  now  as  then:  "The 
Constitution  ia  paramount  to  any  statute, 
and,  whenever  the  two  are  in  conflict,  the 
latter  must  be  held  void.  But,  where  it  is 
not  dear  that  such  conflict  exists,  the  court 
must  not  undertake  to  annul  the  statute. 
This  rule  is  well  settled,  and  It  is  founded 
in  unquestionable  wisdom.  The  apprehen- 
sion sometimes,  though  rarely  expressed,  that 
this  rule  is  vicious,  and  constantly  tends 
toward  the  destruction  of  popular  liberty  by 
gradually  destroying  the  constitutional  llmi- 
tatlona  of  legislative  power,  results  from  a 
failure  to  comprehend  the  character  of  our 
forms  of  government,  and  the  fundamental 
basis  upon  which  they  rest.  The  Legislature 
is  peculiarly  under  the  control  of  the  popular 
wllL  It  is  liable  to  be  changed,  at  short 
Intervals,  by  elections.  Its  errors  can  there- 
fore be  qul<±ly  cured.  The  courts  are  more 
remote  from  the  reach  of  the  people.  If  we, 
by  following  our  doubts,  in  the  absence  of 
clear  convictions,  shaH  abridge  the  Just  au- 
thority of  the  Legislature,  there  Is  no  rem- 
edy for  six  years.  Thus  to  whatever  ex- 
tent this  court  might  err  in  denying  the 
rightful  authority  of  the  lawmaking  depart- 
ment, we  would  chain  that  authority  for  a 
long  period  at  out  feet  It  is  better  and  saf- 
er, therefore,  that  the  Judldary,  if  err  it 
must  should  not  err  in  that  direction.  If 
either  department  of  the  government  may- 
sllgbtly  overstep  the  limits  of  its  constltn- 
Uonal  powers,  It  should  be  that  one  whos» 
offldal  life  shall  soonest  end.  It  has  the- 
least  motive  to  usurp  power  not  given,  and 
the  people  can  sooner  relieve  themselves  of 
its  mistakes.  Herein  is  a  snffldent  reason 
that  the  courts  should  never  strike  down 
a  statute  unless  Its  conflict  with  the  (3on- 
stltutlon  is  clear.  Then,  too,  the  Judldary- 
ought  to  accord  to  the  Legislature  as  much 
purity  of  purpose  as  it  would  claim  for  It- 
self, as  honest  a  desire  to  obey  the  Constitu- 
tion, and  also  a  high  capadty  to  Judge  its- 
meaning.  Hence  its  action  Is  entitled  to  a 
respect  which  should  beget  caution  in  at- 
tiemptlng  to  set  It  aside.  This,  with  that  cor- 
responding caution  of  the  Legislature,  In  the 
exercise  of  doubtful  powers,  which  the  oath 
of  office  naturally  exdtes  in  consdentlous 
men,  would  render  the  Judicial  sentence  of 
nullity  upon  the  legislative  action  as  rare  a 
thing  as  it  ought  to  be,  and  secure  that  har- 
monious co-operation  of  the  two  departments,, 
and  that  independence  of  both,  which  are  es- 
sential to  good  government" 

With  a  full  realization  of  the  limitations 
upon  the  power  of  the  court  and  the  grave- 
duties  resting  upon  It  as  well  as  a  serious 
appreciation  of  the  Importance  of  this  case- 
which  involves  a  modification  of  thci  Sunday 
law  of  our  state  as  it  has  heretofore  existed, 
which  is  unique,  we  approach  the  considera- 
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'tlon  of  questions  presented  for  decision. 
There  bare  been  Sunday  laws  in  our  state 
tbrougbout  its  history.  Such  an  act  was 
passed  at  the  first  session  of  the  First  Gen- 
eral Assembly  and  was  approved  January  3, 
1817.  Acts  1816-17,  p.  165.  This  act  con- 
tained numerous  exceptions  to  the  general 
application  of  the  penalty  provided,  and  it 
continued  in  force  without  substantial  change 
until  1905,  when  the  Legislature  added  to 
the  exceptions  by  the  provision  that  it  should 
not  apply  to  "persons  engaged  In  the  publica- 
tion and  dlstribntlon  of  news."  As  has  been 
seen,  the  act  of  1909  merely  added  the  fur- 
ther exception  of  baseball  playing  under  cer- 
tain Conditions  which  Is  assailed  as  Invalid 
in  this  case.  Many  times  the  law  has,  been 
upheld  by  this  court,  together  with  all  the 
«xceptlons  contained  in  it  except  the  two 
Just  mentioned.  Voglesong  v.  State,  9  Ind. 
112;  Foltz  V.  State,  33  Ind.  215;  Johns  v. 
State,  78  Ind.  332,  41  Am.  Rep.  677.  There 
has  probably  never  been  aiacted  a  law  for 
Sunday  observance  which  was  wholly  gen- 
eral and  without  exception.  Some  prohibit 
generally  all  vocationfB  of  life,  and  except 
generally  from  the  operation  of  the  law  and 
save  from  Its  penalty  work  In  any  vocation 
which  may  be  determined  as  a  matter  of  fact 
to  be  done  in  response  to  a  present  necessity 
■or  to  charity.  Others  go  farther,  and  except 
some  one  or  more  designated  business  or  vo- 
cation, the  continuous  exercise  of  which  may 
t)e  deemed  necessary,  either  on  account  of 
the  inherent  nature  of  the  business  or  the 
welfare  of  the  public.  Others  again  place 
the  ban  of  the  prohibitive  statute  on  some 
one  or  more  business  or  vocation  of  a  noisy 
character  or  otherwise  offensive  and  disturb- 
ing to  the  full  and  peaceful  enjoyment  of  the 
day,  as  a  period  of  rest,  or  recuperation,  or 
-of  devotion  as  each  Individual  may  please  to 
keep  it,  leaving  all  other  employments  to  be 
pursued  or  dropped  according  to  the  individ- 
ual choice.  The  exception  from  the  opera- 
tion of  such  laws  of  those  who  observe  an- 
other day  as  their  Sabbath  from  religious 
conviction  is  common.  Many  Sunday  laws 
with  varying  exemptions  from  their  general 
effect  within  the  range  stated  have  been  uni- 
formly held  to  be  within  the  constitutional 
powers  of  lawmaking  bodies. 

In  Liberman  v.  State,  26  Neb.  464,  42  N.  W. 
419,  18  Am.  St  Rep.  791,  a  city  ordinance 
which  made  it  unlawful  for  any  business 
house,  bank,  store,  saloon,  or  any  office  to 
keep  open  on  Sunday  for  general  business, 
but  which  excepted  telegraph,  railroad,  tele- 
phone, and  express  offices,  photograph  gal- 
leries, hotels,  restaurante,  dgar  stores,  Ice 
cream  parlors,  fruit  stands,  meat  markete, 
tetbrooms,  the  printing  and  distribution  of 
newspapers,  and  other  business  and  vocations 
was  held  valid,  and  that  the  classification 
was  i)ermissible.  In  People  v.  Hagan,  36 
Misc.  Kep.  349,  73  N.  Y.  Supp.  564,  It  was 
iitUd  that  a  Sunday  observance  law  permit- 


ting the  sale  of  articles  of  food  generally  be- 
fore 10  o'clock  In  the  morning,  but  excepting 
from  the  permitision  and  prohibiting  the  sale 
of  "uncooked  flesh,  food,  or  meats,  fresh  or 
salt,"  at  any  time  during  the  day,  was  well 
within  the  police  power  of  the  Legislature. 
In  People  t.  Zimmerman,  48  Misc.  Rep.  208, 
95  N.  T.  Supp.  136,  it  appears  that  there  was 
in  force  In  the  state  of  New  York  a  general 
Sunday  law  and  also  a  law  prohibiting  "all 
manner  of  public  selling  or  offering  for  sale 
of  any  property  on  Sunday,"  and  providing, 
"except  that  articles  of  food  may  be  sold  and 
supplied  at  any  time  before  10  o'clock  in  the 
morning,  *  *  *  and  except  that  prepar- 
ed tobacco,  milk.  Ice  and  soda  water,  •  •  • 
fruit,  flowers,  confectionery,  newspapers,  may 
be  sold,"  and  also  prohibiting  the  "sale  or 
delivery  of  uncooked  flesh  foods,  or  meats, 
fresh  or  salt,  at  any  hour  or  time  of  the 
day."  The  law  was  upheld.  The  case  of 
State  T.  Nichols,  28  Wash.  628,  60  Pac.  372, 
involved  the  validity  of  a  Sunday  law  wliicli 
made  it  unlawful  to  "opea  on  Sunday  for  the 
purpose  of  trade  or  sale  of  goods,  wares,  and. 
merchandise,  any  shop,  store  or  building,  or 
place  of  business  whatever,"  bat  exempted 
drug  stores,  livery  stables,  and  undertak- 
ers. The  law  was  held  valid,  and  the  ex- 
ceptions  ones  which  were  (dearly  within 
the  legislative  discretion  to  make.  In  the 
case  of  State  v.  Jndge,  89  La.  Ann.  139,  1 
South.  437,  a  Sunday  law  was  assailed  on 
the  ground  that  it  sought  to  compel  the  ob- 
servance of  Sunday  as  a  religious  institution, 
and  also  on  the  ground  that  it  was  class  leg- 
islation because  of  certain  exemptions  from 
Ite  gMieral  effect  Ita  provisions  required 
under  penalty  that  "all  stores,  shops,  saloona, 
and  all  places  of  public  business  •  *  * 
and  all  plantation  stores"  shoold  close  at  12 
o'clock  Saturday  night  and  remain  closed 
24  hours.  It  was  provided  that  the  act 
should  not  apply  to  newsdealers,  keepers  of 
soda  fountains,  places  of  resort  for  recrea- 
tion and  health,  watering  places,  and  public 
parks,  the  sale  of  ice,  newspaper  offices,  print- 
ing offices,  book  stores,  drug  stores,  bakeries, 
and  other  named  businesses.  The  court  held, 
and  such  holding  Is  in  accordance  with  what 
Is  almost  the  unanimons  opinions  of  courts 
in  decided  cases  and  of  eminent  Juriste  in 
text-books,  that  if  the  object  of  the  act  were 
to  compel  the  observation  of  Sunday  as  a 
religious  institution,  because  It  is  the  Chris- 
tian Sabbath,  to  be  kept  holy  under  the  or- 
dinances of  the  Christian  religion,  they 
would  be  compelled  to  declare  it  violative  of 
the  Constitution.  It  was  declared  that  tb* 
statute  was  to  be  Judged  precisely  as  It  it 
had  selected  any-  other  day  of  the  seven  as 
a  day  of  rest  and  that  ita  validity  was  not 
to  be  questioned  because,  in  the  exercise  of 
a  wise  discretion,  that  day  had  been  chosoi 
which  a  majority  of  the  people,  under  the 
sanction  of  their  religious  faith,  already  vol- 
untarily ot)8erved  as  their  day  of  imL    On 
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the  question  of  the  effect  of  the  exceptions 
on  the  ralldlty  of  the  act  the  court  said: 
"It  only  remains  to  consider  the  objection 
nrged  against  the  law  on  the  ground  of  In- 
equality, because  of  the  ntimerons  exceptions 
contained  In  the  act  The  objection  has  not 
the  slightest  force.  The  law  is  not  uneqnal 
In  any  constitutional  sense.  No  person  In 
the  state  is  permitted  to  pursue  any  of  the 
prohibited  callings  on  Sunday.  Every  per^ 
son  is  at  liberty  to  pursue  those  which  are 
excepted.  The  same  discretion  which  au- 
thorlsses  the  Legislature  to  determine  that 
the  public  health,  welfare,  and  convenience 
required  the  adoption  of  the  general  rule 
equally  authorized  It  to  exempt  from  its  op- 
eration certain  specified  callings,  on  the 
ground  that  the  public  welfare  and  conven- 
ience would  be  more  hindered  than  advanced 
by  the  suspensions  of  such  callings.  It  Is 
not  for  us  to  control  the  lawmaking  power 
in  such  a  case  or  to  require  It  to  fit  its  laws 
to  a  Procrustean  bed  of  our  own  construc- 
tion." 

The  constitutionality  of  a  Sunday  law  with 
numerous  exceptions  was  Involved  in  the 
case  of  State  v.  Oolan,  13  Idaho,  693,  92  Pac. 
995,  14  L.  E.  A.  (N.  S.)  1259.  The  act  In  its 
general  provisions  made  it  unlawful  for  any 
person  to  keep  open  on  Sunday  any  shop, 
store,  building,  or  place  of  business  what- 
ever for  the  purpose  of  any  business,  trade, 
or  sale  of  goods,  wares,  or  merchandise.  It 
was  further  provided  that  the  law  should 
not  apply  to  news  stands  for  the  sale  of 
daily  papers  and  magazines,  nor  to  the  sale 
of  nonintoxlcatlng  refreshments,  candles,  and 
cigars,  nor  to  the  carrying  on  of  certain  oth- 
er named  businesses  and  vocations.  As 
against  a  contention  that  the  law  was  in  con- 
flict with  the  constitutional  provisions 
against  unreasonable  discriminatory  classifi- 
cation, the  court  said:  "An  examination  of 
the  authorities,  however,  supports  the  conten- 
tion that  the  Legislature  is  the  sole  judge  of 
the  exemptions  that  may  be  made  from  the 
operation  of  such  a  statute,  that  the  question 
of  determining  what  classes  of  business  shall 
be  exempt  from  a  Sunday  closing  law  is  a 
ihatter  of  policy,  and  entirely  within  the 
power  of  the  Legislature,  and  that  the  Judi- 
cial department  will  not  call  In  question  the 
motive  of  the  legislative  department  in  en- 
acting a  statute."  A  statute  of  the  state  of 
Utah  prohibited  In  general  the  keeping  open 
on  Sunday  of  any  place  of  business  for  the 
purpose  of  transacting  business  therein,  but 
also  excepted  from  the  general  operation  of 
the  law,  baths,  livery  stables,  retail  drug 
stores,  etc.,  and  such  manufacturing  estab- 
lishments as  are  usually  kept  In  constant  op- 
eration. In  dealing  with  the  contmtlon  urg- 
ed on  behalf  of  a  barber  who  was  being 
prosecnted  onder  the  general  provisions  of 
the  act,  that  the  exceptions  made  the  act  un- 
justly discriminating  and  rendered  it  Invalid, 
the  coutt  said:    "The  exception  permitting 


baths  to  be  kept  open  on  Etanday  approaches 
nearest  to  the  act  here  complained  of;  but 
the  court  Is  unable  to  say  that  there  is  such 
a  similarity  between  keeping  open  a  bath- 
house and  a  barber  shop  that  it  was  not 
within  the  province  of  the  Legislature  to 
make  a  distinction  between  the  two.  Upon 
reflection,  many  points  of  difference  In  the 
manner  In  which  each  Is  conducted  are  read- 
ily suggested.  The  court  may  not  assert  a 
wisdom  it  would  deny  to  the  co-ordinate 
branch  of  government  (the  Legislature)  and 
Interfere  with  the  discretion  of  that  depart- 
ment of  government.  AU  presumptions  are  In 
favor  of  the  validity  of  a  statute,  and,  un- 
less the  courts  can  clearly  say  that  the  Leg- 
islature has  erred,  the  act  should  stand. 
Courts  may  Interpret,  construe,  declare,  and 
apply  the  law,  but  may  not  usurp  the  func- 
tions of  the  lawmaking  power  by  assuming 
to  Interfere  with  or  control  the  legislative 
discretion."  State  v.  Sopher  (1902)  25  Utah, 
318,  71  Pac.  482,  eo  L.  K.  A.  468,  95  Am.  St 
Rep.  845. 

A  statute  of  the  state  of  Minnesota  placed 
a  general  prohibition  on  all  manner  of  selling 
or  offering  for  sale  on  Sunday  of  any  prop- 
erty, and  then  excepted  from  its  general,  pro- 
visions prepared  tobacco,  fruits,  confection- 
ery, newspapers,  and  other  articles,  and  then 
followed  this  exemption  with  a  proviso  "that 
nothing  in  this  section  shall  be  construed  to 
allow  or  permit  the  public  sale  of  uncooked 
meats,  fresh  or  salt,  or  groceries,  dry  goods, 
clothing,  wearing  apparel  of  any  kind,  or 
boots  or  shoes."  It  was  contended  that  the 
statute  involved  and  authorized  a  discrimi- 
nation for  favored  classes  in  the  exemption 
of  fruit  confectionery,  and  ne,wspaper  sell- 
ing, and  against  meat  dealers  especially  so, 
palpably  unreasonable  as  to  convict  the  Leg- 
islature of  gross  and  arbitrary  partiality  In 
its  adoption,  but  the  court  held  that  the 
selection  of  the  classes  for  the  ban  of  the  law 
and  the  exemption  therefrom  was  for  the 
Legislature,  saying:  "Whether  the  discrimi- 
nation be  Justified  by  wise-  legislative  pol- 
icy we  are  not  required  to  determine.  That 
is  the  province  of  the  lawmaking  power,  not 
ours.  It  is  our  duty  to  ascertain,  if  possible^ 
whether  from  our  knowledge  of  existing  con- 
ditions there  is  such  a  sensible  distinction 
between  these  occupations  as  would  furnish 
a  basis  of  judgment  in  making  the  same." 
Upon  such  consideration,  the  court  concluded 
that  there  were  differences  upon  which  the 
Legislature  might  have  acted  in  the  exerds- 
ing  of  a  reasonable  Judgment  State  v.  Jus- 
tus (19(M)  91  Minn.  447,  98  N.  W.  325,  64 
Li  E.  A.  510,  103  Am.  St  Rep.  521. 

In  the  case  of  Ex  parte  Koser,  60  Cal. 
177,  In  holding  good  a  Sunday  statute  pro- 
hibiting generally  the  conducting  of  business 
on  Sunday,  and  excluding  some  from  the 
general  provisions.  It  was  said  that  the  ques- 
tions of  exemption  or  not,  and  what  should 
be  excluded,  were  for  the  Legislature.  "Oer- 
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tainly  the  Legislature  Is  Intrusted  with  an 
enlarged  discretion  to  determine  what  stiall 
be  punished  criminally  and  what  shall  not 
be,  to  fix  upon  what  shall  be  put  in  the 
class  of  mala  proUbita,  and  what  shall  not 
be  Included.  •  •  •  Declaring  the  provi- 
sions of  the  sections  referred  to  Invalid  as 
violative  of  the  Constitution  would  be  to 
strike  at  the  foundation  of  the  legislative 
power  to  determine  what  acts  of  those  not 
mala  in  se  shall  be  punished  criminally  and 
what  shall  not  be  punished.  In  most  cases 
acts  not  mala  in  se  are  by  statute  declared 
penal  offenses,  while  other  acts  apparently  of 
a  like  nature  are  not  declared  to  be  penaL 
Wliat  other  power  than  the  Legislature  can 
or  should  draw  the  line  on  one  side  of  which 
is  liability  to  punishment,  and  on  the  other 
side  no  such  liability  is.  Incurred." 

In  People  v.  Havnor  (1896)  149  N.  Y.  195, 
43  N.  E.  S41,  81  L.  R.  A.  689,  62  Am.  St 
Rep.  707,  a  law  prohibiting  barbers  general- 
ly carrying  on  their  business  on  Sunday 
throughout  the  state,  but  providing  that  bar- 
bers In  the  city  of  New  Tork  and  the  village 
of  Saratoga  Springs  might  conduct  such  busi- 
ness until  1  o'clock  of  the  afternoon  of  that 
day,  was  held  to  t>e  a  valid  exercise  of  the 
police  power  by  the  Legislature,  and  that  the 
exception  was  not  so  obviously  arbitrary  as 
to  nullify  the  provision. ' 

In  the  case  of  Pettit  v.  Minnesota  (1899) 
177  U.  S.  164,  20  Sup.  Ct  666,  44  L.  Bd.  716, 
a  Sunday  law  of  the  state  of  Minnesota  ex- 
cepted from  Its  general  operation  works  of 
charity  and  necessity,  and  then  specially  pro- 
vided that  the  keeping  of  a  barber  shop  open 
on  Sunday  for  work  should  not  be  deemed  a 
work  of  necessity.  It  was  contended  both 
in  the  Supreme  Court  of  Minnesota  and  the 
Supreme  Court  of  the  United  States  that, 
by  reason  of  the  proviso,  the  act  must  be 
held  unconstitutional,  because  thereby  it  was 
restricted  in  its  operation  on  the  particular 
class  of  craftsmen  to  which  Pettit  the  defend- 
ant belonged,  as  contradistinguished  from 
other  classes  of  labor.  The  Supreme  Court 
of  the  United  States,  following  that  of  the 
state,  held  that  the  classification  was  not 
purely  arbitrary,  and  said  in  conclusion: 
"We  recognize  the  force  of  the  distinction 
suggested,  and  perceive  no  adequate  ground 
for  interfering  with  the  wide  discretion  con- 
fessedly necessarily  exercised  by  the  states 
in  these  matters  by  holding  that  the  classifi- 
cation was  so  palpably  arbitrary  as  to  bring 
the  law  Into  confiict  with  the  federal  Con.- 
stituUon." 

Tills  review  of  the  cases  involving  the  right 
of  the  lawmaking  department  of  states  to 
make  classification  of  what  should  or  should 
not  be  prohibited  on  Sunday  and  made  crim- 
inal if  done  on  that  day  might  be  largely 
extended,  but  to  no  good  purpose.  These 
cases  are  reviewed  at  this  length,  not  in  ad- 
mission that  this  court,  in  every  instance,  ap- 
proves the  conclusion  reached  or  tlie  rea- 
soning by  which  it  was  reached,  nor  that 


they  are  precedents  of  such  strength  and 
manifest  correctness  as  to  coerce  this  court 
in  the  decision  of  the  qoestion  before  It 
But  they  are  all  lUnstratlve  of  the  fact 
that  Legislatures  have  undoubtedly  consti- 
tutional power  to  make  selection  at  least  of 
those  things  not  inherently  wrong,  and  not 
iovolving  moral  turpitude,  and  place  or  not 
the  ban  of  the  law  upon  them.  The  exercise 
of  the  power  of  the  Legislature  to  make 
exceptions  from  the  general  effect  of  a  penal 
statute  is  seen  in  many  of  the  provisions  of 
our  Criminal  Code  affecting  various  things, 
persons,  and  conditions.  The  act  for  the 
protection  of  fish  approved  March  p.  1867, 
was  a  general  law  far  the  protection  of  fish 
for  a  certain  number  of  years  and  at  cer- 
tain seasons  thereafter  throughout  the  state, 
but  it  provided  that  the  penalties  prescribed 
should  not  be  enforced  against  persons  tak- 
ing fish  out  of  the  Ohio  and  St  Joseph  rivers. 
This  court  held  that  both  the  act  and  the  ex- 
ception were  valid.  Gentile  v.  State,  29  Ind. 
409.  A  later  case  than  that  of  Gentile  v. 
State,  supra,  which  Involved  the  validity  of 
our  fish  law,  is  the  case  of  Long  v.  State, 
decided  by  this  court  last  term  (02  N.  E. 
653).  Long  was  convicted  of  taking  fish  from 
the  Wabash  river  with  a  seine,  in  violation  of 
section  2541,  Bums'  Ann.  St  1908,  and  on 
appeal  urged  that  the  section  In  question  was 
unconstitutional  because  in  violation  of  sec- 
tion 22  of  article  4,  which  prohibits  the  pas- 
sage of  local  laws  for  the  punishment  of 
crime,  and  of  section  23  of  article  1,  against 
the  granting  of  privileges  and  immunities. 
The  section  makes  it  generally  unlawful  to 
take  fish  from  any  of  the  waters  of  the  state 
by  means  of  any  gig,  spear,  seine,  net,  or 
trap,  etc,  nnder  a  heavy  penalty,  but  con- 
tains a  proviso  that  Its  provisions  shall  not 
apply  to  the  waters  of  Lake  Michigan,  pri- 
vate ponds,  the  Ohio  river,  or  the  Wabash 
river,  but  making  only  a  partial  exemption  of 
these  two  rivers.  The  court  by  Montgomery, 
J.,  in  passing  on  these  questions,  said:  "If 
it  be  conceded  that  the  act  provides  for  the 
punishment  of  crimes  and  misdemeanors 
within  the  meaning  of  the  constitutional  pro- 
vision cited,  it  does  not  follow  that  it  is  local 
and  invalid.  Section  22,  art  4,  Const,  does 
not  preclude  proper  classification  In  legis- 
lation relating  to  the  subjects  therein  enu- 
merated but  does  prohibit  legislation  which 
rests  upon  such  arbitrary  selection  as  ren- 
ders the  act  local  or  special.  Many  of  our 
penal  statutes  have  exclusive  application  to 
special  localities  or  objects,  and  are  never- 
theless general  and  unquestionably  valid,  be- 
cause they  rest  upon  an  inherent  and  sub- 
stantial basis  of  classification.  *  •  *  The 
line  defining  the  precise  limits  of  classes 
must  in  most  cases  be  in  a  sense  arUtrary. 
The  L^islature  had  full  power  over  the  sub- 
ject-matter of  this  legislation,  and  in  making 
the  exceptions  contained  in  the  act  there  Is 
no  evidence'  of  bad  faith  or  purely  arbitrary 
action.    *    *    •    It  iS'Oiir  conciiisiqu,  there- 
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fore,  that  tbe  statute  does  not  eontravraie 
■ectlon  22,  art  4,  Conpt  •  •  •  The  only 
reason  advanced  In  support  of  the  other  con- 
stitutional objection  raised  is  that  the  act 
confers  privileges  on  citizens  resident  near 
the  Wabash  river  where  it  forms  a  state 
boundary,  which  are  not  allowed  citizens  re- 
siding near  the  same  stream  where  it  Is  whol- 
ly within  the  state.  This  scarcely  requires 
discussion,  since  it  Is  manifest  that  a  few 
persons  necessarily  share  more  largely  than 
others  the  benefits  of  every  general  law  by 
reason  of  their  special  situation.  This  act 
does  not  confer  privileges  or  immunities  upon 
any  citizens,  hut  such  fishing  privileges  as 
are  not  prohibited  are  available  to  all  dti- 
cois  on  the  same  terms."  Section  440  of  the 
public  offense  act  of  1905  (Bums'  Ann.  St 
1908,  I  2345)  makes  It  generally  unlawful  to 
wear  or  to  carry  any  dirk,  pistol,  bowie 
knife,  dagger,  sword  in  cane,  or  any  other 
dangerous  or  deadly  weapon,  but  excepts 
travelers.  One  would  have  to  consider  ear- 
nestly to  evolve  any  especially  good  reason 
In  our  day  and  condition  of  society  that 
would  make  it  needful  for  a  traveler  to  carry 
a  weapon  contrary  to  the  general  inhibi- 
tion that  would  not  apply  with  equal  force 
to  many  persons  not  travelers,  but  the  law  in 
Its  entirety  has  long  been  upheld  and  as  late- 
ly as  within  two  years.  Mclntyre  v.  State 
(1908)  170  Ind.  163,  83  N.  E.  1006. 

In  Johns  ▼.  State  (1881)  78  Ind.  832-835, 
41  Am.  Rep.  577,  this  court  sustained  the 
validity  of  our  Sunday  law  and  especially 
the  exception  from  the  general  operation  of 
the  law  of  those  who  conscientiously  observe 
the  seventh  day  of  the  week  as  the  Sabbath. 
In  the  opinion  of  the  court  given  by  Elliott 
J.,  It  was  said:  "The  opinion  in  Fry  v.  State, 

63  Ind.  552  [30  Am.  R^.  238L  vindicates 
the  constitutionality  of  the  statute  we  are 
discussing.  It  was  there  held  that  it  is  com- 
petent for  the  Legislature  to  restrict  the  sale 
of  railway  tickets  to  persons  who  have  com- 
piled with  certain  prescribed  terms,  and  to 
punish  persons  selling  tickets  who  had  not 
complied  with  the  requirements  of  the  law. 
1^  was  there  said  by  Howk,  C.  J.,  as  the 
organ  of  the  court:  'It  is  neither  the  prov- 
ince nor  the  duty  of  the  courts  to  call  in 
question  either  the  policy  or  the  wisdom  of 
any  act  of  legislation.' "  Our  statute  relating 
to  the  practice  of  medicine,  which  provides 
for  licenses  and  declares  penalties  for  vio- 
lations, makes  certain  exemptions  from  the 
general  application  for  the  penal  provisions. 
Bums'  Ann.  St  1908,  |  8400  et  seq.  This 
court  in  Parks  v.  State  (1902)  159  Ind.  211, 

64  N.  E.  882,  59  L.  R.  A.  190,  held  if  to  be 
not  unconstitutional  and  not  in  conflict  with 
the  "privileges  and  Immunities"  clause  of 
the  federal  or  of  our  Ckinstltutlon.  It  was 
there  said  that :  "As  the  power  to  enact  laws 
has  been  confided  to  the  legislative  depart- 
ment a  very  large  measure  of  authority  Is 
Tested  In  that  department  to  determine  what 
la  reasonable  and  wholesome  In  the  enact- 


ment of  statutes  under  the  police  powet. 
*  *  *  In  the  exercise  of  the  police  power 
there  must  needs  be  a  considerable  discretion 
vested  in  the  Legislature,  whereby  some  peo- 
ple have  rights  or  suffer  burdens  that  others 
do  not"  And  again  it  was  there  said:  "The 
power  or  reasonable  classification,  however, 
exists  (Missouri  v.  Lewis,  101  V.  S.  22,  31, 
26  L.  Bd.  989;  Barbier  v.  C!onnolly,  113  U. 
8.  27,  6  Sap.  Ct  357.  28  L.  Ed.  823;  Hayes 
v.  Missouri,  120  U.  S.  68,  71.  7  Sup.  Ot  350, 
80  L.  Ed.  578),  and,  in  cases  where  there  is 
room  for  the  presumption  that  a  substantial 
and  Just  reason  furnished  the  basis  for  legis- 
lation enacted  In  the  carrying  out  of  a  public 
purpose,  the  exercise  of  the  legislative  dis- 
cretion, in  the  establishing  of  a  classlflca* 
tlon,  must  be  respected  by  the  courts.  Hold- 
en  T.  Hardy,  169  U.  S.  366,  18  Sup.  Ct  383,^ 
42  L.  Ed.  780."  The  late  case  of  Chandler 
Coal  Co.  V.  Sams  (1908)  170  Ind.  62S,  85  N.  E. 
341,  settled  affirmatively  the  validity  of  an 
act  of  this  state  for  the  protection  of  miners 
which  was  general  In  its  scope,  but  contained 
exceptions  which  removed  certain  mines  from 
its  requirements.  The  court  held  the  classi- 
fication permissible,  approving  this  state- 
ment: "'Of  course,  the  Legislature  must 
have  the  power  to  classify,  when  necessary, 
subjects  for  legislation,  and  make  provisions 
for  subjects  within  one  class  without  making 
them  applicable  to  subjects  In  another ;  and 
the  proper  exercise  of  that  power  is  not  lia- 
ble to  the  objection  that  it  la  class  legisla- 
tion.' It  follows,  and  so  we  conclude,  that 
neither  of  the  exceptions  In  controversy  vio- 
lates any  principle  of  constitutional  law, 
either  state  or  federal."  Another  late  case 
decided  by  this  court  which  Involved  a  con- 
tention that  a  penal  law  which  was  enacted 
for  the  protection  of  miners,  but  which  ex- 
cepted certain  mines  from  the  general  opera- 
tion of  the  law,  was  Invalid,  is  the  case 
of  State  V.  Barrett  (1909)  172  Ind.  169,  179, 
87  N.  E.  7,  10.  In  holding  both  the  act  and 
the  exception  constitutional  and  a  Just  exer- 
cise of  the  police  power,  this  court  said: 
"The  Legislature  had  the  right  and  we 
must  presume,  exercised  it,  of  learning  for 
itself  the  reasons  which  Impelled  it  to  act 
and  we  cannot  say  that  it  did  not  find  sub- 
stantial reasons  for  its  conclusions.  Unless 
we  can  say  that  the  act  is  unreasonable,  we 
would  not  be  authorized  to  overthrow  U,  for 
a  very  large  measure  of  authority  Is  vested 
In  the  Legislature  upon  that  subject"  In  a 
case  decided  by  the. Supreme  Court  of  the 
United  States  on  December  12,  1910,  Grif- 
fith V.  Connecticut  218  U.  S.  563,  31  Sup. 
Ct  132,  64  L.  Ed.  1151,  It  is  disclosed  that  a 
statute  of  Connecticut  made  it  unlawful  with 
severe  penalty  for  any  person,  firm,  or  cor- 
poration to  exact  more  than  15  per  cent 
Interest  for  money  loaned.  National  banks 
and  banks  and  trust  companies  of  that  state 
and  pawnbrokers  were  excepted  from  the 
general  effect  of  the  law,  and  this  was  made 
the  ground  for  the  contention  that  It  was 


Digitized  by  VjVJVJV  IC 


1078 


ge  NOfiTHBASTBRX  b;b3portbb. 


(In4. 


tnyalld.  It  was  beld,  sustaining  the  superior 
f!onrt  of  the  state,  that  the  General  Assembly 
in  respect  to  the  matter  of  usury  bad  the 
right  to  deal  with  different  classes  of  money 
iKiders  and  money  borrowers  in  a  different 
way  provided  that  there  was  nothing  ap- 
parently unreasonable  In  creating  such  dis- 
tinctions, and  all  members  of  each  class  were 
treated  alike. 

It  cannot  be  otherwise  than  that  the  law- 
making department  has  the  power  in  legis- 
lating for  the  general  welfare  to  make  rea- 
sonable exceptions  to  the  general  operation 
and  effect  of  penal  laws  in  certain  instances 
without  conflicting  with  the  constitutional 
limitations  placed  npon  their  action.  It  is 
a  high  power,  a  governmental  power  of  the 
very  highest  nature.  Within  what  limits 
.must  that  department  keep  to  avoid  the  pow- 
er of  the  Judicial  department  to  nullify  their 
action?  This  court  has  decided  many  times, 
times  almost  innumerable,  that  courts  have 
nothing  to  do  with  the  wisdom,  justice,  poli- 
cy, or  expediency  of  a  law;  that  these  ques- 
tions are  for  the  Legislature.  The  Legisla- 
ture is  unfettered  save  by  the  constitutional 
restraints.  The  police  power  is  not  a  fixed 
known  quantity,  but  the  expression  of  social, 
economic,  and  political  conditions.  As  these 
conditions  vary,  the  police  power  must  con- 
tinue to  be  elastic  and  capable  of  develop- 
ment to  meet  these  changes.  Frennd,  Police 
Power,  {  8.  That  it  might  have  been  proper 
and  perhaps  necessary  in  the  early  history 
of  our  state  for  a  traveler  to  carry  with  him 
on  his  Journey  a  deadly  weapon  seems  evident, 
but  changed  conditions  in  the  increase  of  pop- 
ulation, means  of  travel,  and  otherwise,  would 
seem  to  make  it  much  less  clear  that  the 
traveler  should  be  exempted  from  the  law 
against  carrying  weapons.  In  the  early  days 
when  life  was  lived  more  In  the  open,  when 
employments  were  less  confining,  less  mo- 
notonous, and  when  the  stress  of  life  and 
spur  of  competition  did  not  so  drive  to  con- 
tinuous toil,  when  the  pleasures  and  amuse- 
ments of  life  were  few  and  simple,  we  can 
well  see  that  the  Sunday  law  might  reason- 
ably be  different  in  its  restraints  than  now. 
The  police  power  may  be  said  to  be  that  in- 
herent and  plenary  power  residing  within 
constitutional  limitations  in  the  Legislature 
to  pass  wholesome  and  reasonable  laws  for 
the  good  and  welfare  of  the  people  of  the 
state.  Sunday  laws  which  are  an  invasion  of 
natural  private  right  are  enacted  under  this 
power.  They  are  upheld  as  sanitary  meas- 
ures, on  the  ground  of  necessity  for  periodi- 
cal relaxation  and  rest  from  mental  and 
physical  toil,  for  the  general  good.  The  In- 
fluence of  the  Christian  religion  we  know 
has  been  potent  in  establishing  our  civil 
Sunday,  and  it  is  probably  true  that  the  de- 
sire to  give  free  opportunity  for  religious  de- 
votion and  observance  of  the  day  as  a  Chris- 
tian institution  was  not  absent  from  the 
mind  and  intent  of  the  lawmaking  power  in 
providing  for  and  requiring  fulfillment  of 


the  day  as  a  day  of  pause  In  the  activities  of 
life.  And  we  know,  also,  that  without  the 
influence  of  the  Christian  religion  and  its 
followers  and  believers  the  enforcement  ot 
observance  of  the  day  as  a  civil  day  of  rest 
and  recuperation  would  be  difficult  indeed, 
and  its  integrity  hardly  preserved.  But  emi- 
nent Jurists  and  courts  with  practical  unan- 
imity agree  that  Sunday  laws  can  only  be 
upheld  as  a  civil  regulation  of  a  sanitary  na- 
ture. Freund,  Police  Power,  1 185 ;  Tiedeman, 
Police  Power,  |  78;  Cooley,  Const.  Llm.  (Tth 
Bd.)  p.  675;  Bennington  v.  Georgia,  163  IT. 
S.  290,  16  Sup.  Ct  1086,  41  L.  Ed.  166.  Such 
laws  may  be  said  to  be  based  on  the  saying 
of  the  Master:  "The  Sabbath  was  made  for 
man,  and  not  man  for  the  Sabbath."  Indeed, 
It  is  true,  for  the  Idea  is  to  work  a  recupera- 
tive beneflt  primarily  to  the  individual,  that 
good  may  follow  to  society  at  large.  It  will 
appear  by  examination  of  the  exceptions  in 
Sunday  laws  that  they  are  sometimes  made 
for  the  benefit  of  the  business  or  vocation 
exempted,  sometimes  for  the  beneflt  of  tliose 
patronizing  the  business  or  vocation  exempt- 
ed, sometimes  for  the  benefit  of  both,  and, 
again,  for  the  beneflt  of  society  generally. 

If  the  act  in  question  and  the  circumstanc- 
es connected  with  it  were  such  that  in  con- 
sidering the  exemption  of  ball  playing  from 
the  general  provision  against  Sunday  work, 
we  must  say  that  It  is  patent  that  the  Legis- 
lature Intended  solely  to  give  baseball  play- 
ers an  advantage  over  those  pursuing  otiier 
vocations,  or  that  it  intended  to  place  it  In 
the  power  of  those  employing  baseball  play- 
ers to  force  them  to  pursue  their  calling 
seven  days  in  the  week,  then  we  would  be  re- 
quired to  hold  the  action  of  the  Legislature 
in  passing  it  to  be  purely  arbitrary  and  the 
act  therefore  In  conflict  with  the  constitu- 
tional restraints  upon  the  Legislature.  liut 
we  cannot  do  this,  for  there  are  manifest 
conditions  and  reasons  existing  upon  which 
the  Legislature  might  have  acted,  which  they 
in  the  exercise  of  their  discretion  might  have 
deemed  full  warrant  for  making  the  exemp- 
tion.. The  purpose  of  the  required  observance 
of  Sunday  as  a  day  of  cessation  of  the  daily 
vocations  of  the  people  being  based  on  sani- 
tary reasons,  it  is  obvious  that  the  purpose 
in  all  cases  could  not  best  be  carried  out  by 
the  inertia  of  absolute  rest.  The  wearing  ef- 
fects of  the  monotony  of  daily  toil  In  office, 
store,  factory,  or  whatever  the  lot  of  man  is 
cast  to  labor  is  overcome  by  diversion  of 
mind  no  less  than  by  the  mere  respite  from 
the  physical  or  mental  strain.  That  l>aseball 
has  cpme  to  be  the  one  great  American  out- 
door game;  that  it  is  played  during  the  sum- 
mer season  throughout  the  land  b^  boy  and 
youth,  and  man,  beginner,  amateur,  and  pro- 
fessional, In  country  village,  town,  and  dty; 
that  It  is  played  out  of  doors  in  seasonable 
weather;  that  it  engages  the  mind  alike  of 
the  participant  and  the  spectator  in  an  en- 
tertaining way;  that  it  trains  the  body  to 
vigor  and  activity  and  to  a  degree  the  mind 
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to  alertness;  that  the  playing  of  a  game  re- 
quires bnt  a  fractton  of  a  half  day ;  tbat  It 
cannot  be  successfully  played  at  night;  that 
those  who  witness  It  find  in  It  for  the  time 
a  relief  mentally  and  physically  from  the 
stress  of  the  intense  life  we  as  a  people  lead 
— are  facts  known  of  all  men,  and  of  which 
the  courts  and  Lieglslatures  cannot  be  wholly 
Ignorant.  And  we  cannot  say  that  the  Leg- 
islature did  not  have  in  mind  that  good 
might  flow  to  many  who  during  all  the 
secular  days  of  the  week  might  be  compelled 
to  persist  in  continuous  toil  in  office,  store, 
shop,  or  factory  from  spending  a  part  of 
the  afternoon  of  a  Sunday  in  the  open  air, 
their  minds  diverted  by  Interest  in  the  popu- 
lar game.  And,  too.  It  Is  well  and  commonly 
known  that  the  season  for  baseball,  both  on 
account  of  the  nature  of  the  game  and  the 
actual  practice,  is  short,  that  the  hours  of 
each  day  devoted  to  its  pursuit  by  the  play* 
ers  engaged  in  it  are  few,  and  that  weather 
conditions  enforce  frequent  pauses;  and  it 
cannot  be  said  tbat  the  Legislature  did  not 
conclude,  as  it  might,  that  the  welfare  of 
players  therefore  needed  no  such  restriction 
of  their  natural  right  to  pursue  their  work 
on  each  of  the  seven  days  of  the  week  as 
might  be  necessary  in  other  employments. 
The  Legislature  may  admittedly  withdraw  a 
dass  from  the  general  anathema  of  the  Sun- 
day law  for  the  purpose  of  a  severer  penal- 
ty, not  for  the  good  or  relief  of  those  consti- 
tuting that  class  which  would  be  involved  in 
a  cessation  of  their  labor  on  that  day,  but 
for  such  good  as  might  come  therefrom  to 
others  of  the  community  from  added  peace 
or  quiet  or  other  reason.  State  t.  Hogrlever 
(1899)  152  Ind.  652,  53  N.  E.  921,  46  L.  R.  A 
501.  It  would  seem  to  follow  then  that  It  has 
the  correlative  power  to  withdraw  a  class 
from  inclusion  in  the  inhibition  of  Sunday 
labor  for  the  good  of  others  if  reason  mani- 
festly exists  upon  which  the  legislative 
action  may  be  based.  It  being  conceded  that 
baseball  playing  in  Its  nature  is  subject  to 
iilassificatlon  by  Itself  in  legislation  having 
reference  to  Sunday  observance,  its  classifica- 
tion becomes  then  a  legislative  question,  and 
not  a  judicial  ona  Whether  It  shall  be  sub- 
jected to  such  legislation  at  all,  or  in  what 
degree  and  under  what  circumstances  and 
restrictions,  is  for  the  Legislature  to  say 
within  the  reasonable  exercise  of  its  discre- 
tion which  ends  only  where  arbitrary  action 
begins.  A  reason  of  such  character  as  to  in- 
dicate an  absence  of  purely  arbitrary  action 
upon  which  the  Legislature  might  have  been 
moved  to  act  In  exempting  ball  playing  from 
the  i)enalty  of  the  act  in  question  is  manifest 
As  much  as  we  as  individuals  may  desire 
the  integrity  of  the  Sabbath  preserved  in  full 
measure,  we  cannot  say  that  the  Legislature 
acted  arbitrarily  in  making  this  exemption, 
or  tbat  the  exemption  Is  clearly,  palpably, 
and  plainly  in  conflict  with  that  provision  of 
tba  C!onstltutlon  claimed,  and  we  therefore 


bold  tbat  It  Is  not,  bnt  that  It  to  a  valid  en- 
actment. 

The  judgment  to  therefore  reversed,  with 
instructions  to  the  trial  court  to  sustain  the 
motion  of  appellant  in  arrest  of  judgment 

MYERS,  G.  J.  (dissenting).  I  am  unable 
to  concur  in  the  majority  opinion  in  thto 
case.  The  amended  section  467,  together  with 
the  amendment  to  section  468,  specifically 
singles  out  the  game  of  baseball  from  foot- 
ball, and  other  games,  and  exempts  the  for- 
mer from  the  general  Interdiction.  This  to 
in  direct  contravention  of  section  23,  art  1, 
of  the  Constitution,  with  respect  to  the  equal 
rights  and  privileges  of  the  players  of  every 
other  kind  of  game,  where  a  fee  is  charged, 
in  allowing  baseball  to  be  played  and  a  fee  to 
be  charged.  Thto  proposition  is  fully  sus- 
tained in  the  following  authorities:  Indlan- 
apolto,  etc.,  (>>.  v.  Kinney,  171  Ind.  612,  85 
N.  B.  954.  28  L.  R.  A.  (N.  B.)  7U ;  Bedford, 
etc,  CJo.  V.  Bough,  168  Ind.  671,  80  N.  E.  529, 
14  L.  R.  A  (N.  S.)  418;  Town,  etc.,  v.  Craw- 
fordsvllle,  164  Ind.  117,  78  N.  B.  78,  68  U  R. 

A.  622;  Sellers  v.  Hayes,  163  Ind.  422,  72 
N.  B.  119 ;  School  City  v.  Hayes,  162  Ind.  193, 
70  N.  B.  134;  Dixon  v.  Poe,  169  Ind.  492,  65 
N.  E.  618,  60  L.  R.  A.  308,  95  Am.  St  Rep. 
309;  Henderson  v.  London,  etc.,  Ins.  Co.,  135 
Ind.  23.  34  N.  B.  665,  20  L.  B.  A.  827.  41 
Am.  St  Rep.  410;  Graffty  v.  RushvlUe,  107 
Ind.  502,  8  N.  B.  609,  57  Am.  Rep.  128 ;  Con- 
nolly V.  Union  Sewer  Co..  184  U.  S.  640,  22 
Sup.  Ct  431,  46  L.  Ed.  679;  Getting  v. 
Stockyards  Co.,  183  U.  S.  79,  22  Sup.  Ct  30, 
46  L.  Ed.  92;  Brown  v.  Russell,  166  Mass. 
14,  43  N.  B.  1006,  32  L.  R.  A.  263,  55  Am.  St 
Rep.  857;   Noel  v.  People,  187  lU.  587,  68  N. 

B.  616,  52  L.  R.  A  287,  79  Am.  St  Rep.  238; 
Rnhstrat  v.  People.  185  IlL  133.  57  N.  B. 
41,  49  L.  B.  A.  181,  76  Am.  St  Rep.  30;  Car- 
rollton  V.  Bazzette,  159  111.  284,  42  N.  B.  837, 
31  L.  R.  A.  522 ;  State  y.  OrabroskI,  111  Iowa, 
496,  82  N.  W.  959,  56  L.  R.  A.  670,  82  Am.  St 
Rep.  524;  People  v.  Havnor,  149  N.  Y.  195, 
43  N.  E.  541,  31  L.  R.  A.  689,  62  Am.  St  Rep. 
707 ;  In  re  Keymer,  148  N.  Y.  219,  42  N.  B. 
667,  36  L.  R.  A  447;  People  v.  GlUson.  109 
N.  X,  380,  17  N.  E.  343,  4  Am.  St  Rep.  465; 
E3x  parte  Newman,  9  Cal.  502;  Murray  v. 
Board,  etc.,  81  Minn.  359,  84  N.  W.  lOS,  51 
L.  R.  A.  828,  83  Am.  St  Rep.  379;  State  y. 
Wagener,  69  Minn.  206,  72  N.  W.  67,  88  L. 
R  A.  677,  65  Am.  St  Rep.  565;  Johnson  y. 
St  Paul,  etc.,  R.  Co.  (1890)  43  Minn.  222,  45 
N.  W.  166,  8  L.  R.  A.  419;  State  v.  Gardner, 
58  Ohio  St  599.  51  N.  a  136,  41  L.  R.  A. 
689,  65  Am.  St  Rep.  785;  Button  y.  State 
(1896)  96  Tenn.  696,  36  S.  W.  697,  33  L.  R. 
A.  689 ;  Borough  of  Sayre  v.  Phillips  (1892) 
148  Pa.  482,  24  Atl.  76,  16  L.  R.  A.  49,  33 
Am.  St  Rep.  842;  State  ex  rel.  y.  Ashbrook 
(1900)  164  Mo.  375,  65  S.  W.  627,  48  L.  R.  A 
265,  77  Am.  St  Rep.  765;  Waters-Pierce, 
etc.,  Co.  V.  Hot  Springs  (1908)  85  Ark.  509, 
100  &  W.  293.  16  li.  B.  A.  (N.  S.)  1035;  MU-^ 
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ton  V.  Bangor,  etc.,  B.  Co.  (1907)  103  Me. 
218,  68  Ati.  826,  15  L.  R.  A.  (N.  S.)  203,  125 
Am.  St  Rep.  293 ;  State  y.  Schmuck,  77  Oblo 
St  438,  83  N.  E.  797,  14  L.  R.  A.  (N.  S.)  1128, 
122  Am.  St  Rep.  627;  State  v.  Holland 
(1908)  37  Mont  393,  96  Pac.  719 ;  In  re  Van 
Home  (1908)  74  N.  J.  Eq.  600,  70  Atl.  986. 

For  the  same  reason,  It  is  a  special  law. 
In  violation  of  section  22,  art  4,  of  the  Con- 
stltntion,  prohibiting  the  enactment  of  local 
or  special  laws  for  the  punishment  of  crimes 
or  misdemeanors.  It  is  tantamonnt  to  say- 
ing that  It  shall  be  unlawful  for  any  person 
to  play  any  games  on  the  forbidden  day,  not 
upon  religious  grounds,  but  upon  grounds  of 
health  and  recreation,  except  baseball.  If 
there  could  be  any  ground  of  distinction  be- 
tween or  classification  of  baseball  players  as 
distinct  from  players  of  other  games,  we 
would  be  bound  to  yield  to  the  legislative 
discretion.  If  it  could  be  said  that  it  is  al- 
lowable because  It  provides  recreation  for 
the  worn  and  tired  persons  who  cannot  yield 
any  other  day  from  their  work  to  witness 
8  game  in  the  daytime,  the  same  thing  is 
true  as  to  football,  basket  ball,  polo,  cricket 
or  any  other  outdoor  game,  that  they  are  in- 
terdicted and  excluded  from  the '  privilege 
and  the  sightseer  and  those  who  are  seeking 
recreation  are  excluded  from  other  games, 
and  a  distinction  is  made  as  to  both,  so  that 
those  persons  who  are  within  the  related  or 
same  class — that  is,  all  persons  desiring  to 
engage  In  other  games  as  well  as  those  who 
may  desire  to  witness  them — are  denied  the 
privilege,  where  a  fee  is  charged.  I  am  un- 
able to  perceive  that  there  can  possibly  be 
any  basis  for  such  distinction  or  ground  up- 
on which  the  classification  can  rest.  There 
IB  Just  as  much  inequality  produced  by  sin- 
gling out  baseball  players  and  permitting 
them  to  play  for  compensation,  while  all 
other  games  for  pay  are  prohibited,  as  there 
was  In  singling  out  barbers  and  punishing 
th«n.  Armstrong  v.  State,  170  Ind.  188,  84 
N.  B.  8, 15  L.  R.  A.  (N.  S.)  646.  The  classlfl- 
cation  is  openly  and  frankly  made,  as  is 
shown  by  the  repealing  clause  of  the  second 
section,  leaving  no  doubt  as  to  the  purpose 
Intended.  A  classification  in  which  all  with- 
in the  class  or  naturally  related  to  it  are 
not  embraced  cannot  be  Justified.  Indianap- 
olis, etc.,  Ck>.  v.  Kinney,  supra ;  Bedford,  etc., 
Co.  T.  Bough,  supra;  Town,  etc.,  v.  Craw- 
fordsTlUe,  supra ;  Dixon  ▼.  Poe,  supra. 

It  is  also  invalid  as  a  local  law,  in  viola- 
tion of  section  22,  art  4.  The  last  dause 
of  the  act  permits  the  game  to  be  played  "not 
less  than  One  thousand  feet  from  any  es- 
tablished house  of  worship,  or  permanent 
church  structure,  or  any  public  hospital,  or 
private  hospital  erected  prior  to  the  passage 
of  this  act"  The  clause  specifically  inter- 
dicts playing  within  1,000  feet  of  "establish- 


ed houses  of  worship,  or  permanent  churcb 
structure,  or  public  or  private  hospitals, 
erected  prior  to  the  passage  of  this  act" 
(our  italics).  By  its  terms  the  game  may  be 
played  within  any  distance  of  such  struc- 
tures erected  after  the  passage  of  the  act 
and  thus  it  would  be  unlawful  to  play  with- 
in 1,000  feet  of  these  structures  if  erected 
prior  to  the  passage  of  the  act  but  lawful  to 
play  within  any  distance  of  those  erected 
later,  by  reason  of  which  conditions  the  law 
would  necessarily  be  local  and  in  violation  of 
section  22.  These  provisions  of  the  Constitu- 
tion were  adopted  by  the  people  as  restraints 
upon  legislative  power,  and  a  correct  con- 
struction should  be  courageously  adopted  by 
the  courts  to  effectuate  the  Intent  of  the  peo- 
ple as  expressed  in  the  organic  law,  for  by 
erroneous  Interpretations  of  Its  provisions 
and  by  erroneous  applications  of  the  doc- 
trine of  classlflcation  its  provisions  may  be 
gradually  abrogated  and  Ckmstitution  nulli- 
fied. 

No  doubtful  case  should  give  rise  to  an- 
nulment of  a  statute  as  the  deliberate  act  of 
a  co-ordinate  and  Independent  branch  of  gov- 
ernment, but  by  attempted  classification  and 
by  laws  of  only  local  application,  to  whlcb 
there  Is  the  most  natural  tendency,  and  by 
extension  by  construction,  in  deference  to 
class  Interest  ani  special  cases,  the  organic 
law  may  be  practically  nullified,  until  w» 
are  In  danger  of  having  all  the  train  of  evils 
resulting  from  local  or  special  legislation, 
and  inequalities  of  rights,  which  it  was  a 
leading  purpose  of  the  Constitution  of  1851 
to  prevent 

MONKS,  J.,  concurs  in  this  opinion. 

aTS  Ind.  709) 
ALLBS  T.  CITY  OF  NEW  ALBANY. 
SMITH  T.  SAME. 

Nos.  21,691-21,697,  21,699-21,705. 
(Supreme  Court  of  Indiana.     Feb.  24,  1911.) 

Appeal  from  Circuit  Court,  Floyd  County; 
Wm.  C.  Ut«,  Judge. 

Rudolph  Alles  and  another  were  convicted  in 
separate  cases  of  violating  a  city  ordinance 
and  they  appeal  in  each  caae.  Judgment  of 
conviction  amrmed. 

A.  Dowllng,  for  appellants. 

PER  CURIAM.  Appellant  Alles  has  prp«e- 
cuted  an  appeal  in  fourteen  cases,  and  appel- 
lant Smith  in  one  case,  all  against  the  same 
appellee.  The  oaoaes,  on  motion  of  appellants, 
consented  to  by  appellee,  and  on  order  of  the 
court,  were  consolidated.  The  appeals  were 
perfected,  and  appellants'  briefs  fllea,  before  the 
decision  m  Smith  Sc  Alles  v.  City  of  New  Al- 
bany, 93  N.  E.  73,  was  rendered.  The  qnes- 
tions  involved  are  the  same  in  each  caae  as 
those  presented  in  that  case,  and  upon  its  au- 
thority the  Judgment  is  affirmed  in  each  tf  the 
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<48  Ind.  App.  SO)  

BRADLEY  et  aL  r.  HAKTBB.*  (No.  6,761.) 
{Appellate  Court  of  Indiana,  Division  Mo.  2. 

P*b.  16, 1911.) 
1.  Appeal  and  Bbrob  (|  767»)— Bbof  of  Ap- 

PCLLANT— KSQinSITES. 

Wliere  appellant'  fails  to  set  out  in  bit 
brief  so  much  of  his  record  as  presents  tlie  er- 
ror relied  on,  the  error  is  deemed  waived. 

[BSd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3092;   Dec.  Dig.  I  7B7.»] 
S.  Appkal  and  Erbob  ({  767*)— Bbmf  of  Ap- 
pellant—Kequisites. 

Though  appellant,  denying  the  sufficiency 
and  correctneM  of  the  special  findings  of  fact 
tails  to  set  out  in  his  brief  the  findings,  the 
omtesion  may  be  supplied  by  appellee,  and,  wben 
that  is  done,  the  court  will  consider  the  qnea- 
tlon. 

[EU.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  3092;   Dec.  Dig.  I  757.*] 
&  Appeal  and  Ebbob  (i  767*)—Eecobi>— Evi- 
dence. 

An  appellant  challenging  the  snflkiency 
of  the  evidence  to  sustain  tne  findings^  must 
set  out  in  his  brief  a  statement  of  the  evidence 
and  the  setting  out  of  a  few  isolated  parts  of 
tbe  evidence  is  insnfiSdent. 

[Ed.  Note.— For  other  cases,  see  Apt>eal  and 
Error,  Cent  Dig.  i  3092;   Dec.  Dig.  \  75T.*] 
4.  Tbial  n  897*)  — FiNDiwoB  — Failube  to 
Find  a  Fact— Effect. 

A  failure  of  the  court  to  find  any  material 
fact  is  equivalent  to  a  finding  against  tbe  one 
having  the  burden  of  proving  tbe  fact 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  {§  940-946;    Dec  Dig.  i  397.*] 
ft.  Appbai  and  Ebbob  (I  931»)  —  Pewtomp- 
noNs. 

The  court  on  appeal  must  presume  that 
tbe  findings  of  the  trial  court  are  correct  and 
are  founded  on  competent  evidence  and  that 
there  was  no  evidence  to  tbe  contrary,  in  the 
Absence  of  any  statement  of  tbe  evidence  in 
appellant's  brief. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Big.  ||  3762-3771;  Dec  Dig.  | 
S81.*l 

Appeal  from  Superior  Court,  Madison 
County;   Casslns  M.  Greenlee,  Judga 

Action  by  Jacob  H.  Harter  against  Austin 
E  Bradley  and  others.  From  a  Judgment 
for  plaintiff,  defendants  appeaL     Affirmed. 

Walker  &  Foster,  for  appellants.  Bagot 
A  Bagot,  for  appellee. 

IBACH.  3.  This  action  was  Instituted  by 
appellee  to  recover  from  appellants  tbe  sum 
of  $3,019.95,  alleged  to  have  been  paid  out 
by  appellee  on  the  account  of  the  Improve- 
ment of  Fourteenth  street  In  EMglewood  ad- 
dition to  tbe  city  of  Anderson,  with  Interest 
on  said  amonnt  from  December  7,  1891.  Up- 
on Issues  formed,  the  cause  was  tried  by 
tbe  court,  and  by  request,  a  special  finding 
of  facts  was  made,  and  conclusions  of  law 
were  stated  thereon  In  favor  of  appellee. 
Over  appellant's  motion  for  a  new  trial. 
Judgment  was  rendered  that  the  appellants 
take  BOthlng  by  the  cross-complaint,  and 
tbat  ttie  appellee  recover  on  bis  complaint 
and  for  costs. 


Appellants  hj  tbelr  assignment  of  errors 
seek  to  question  the  sufficiency  of  ▼arlons 
pleadings,  and,  onder  their  motion  tor  a  new 
trial,  the  sufficiency  of  the  evidence  to  sus- 
tain tbe  special  findings  and  certain  rulings 
on  the  exclusion  of  evidence.  It  Is  Insisted 
by  atvellee  that  no  question  Is  presented  on 
these  asslgnmenta,  for  failure  on  part  of 
the  appellants  to  set  out  In  their  brief  so 
much  of  tbe  record  as  presents  the  error  or 
objection  relied  on.  In  that  none  of  such 
pleadings  nor  the  demurrers  thereto,  nor  tbe 
substance  of  either  la  set  out;  tbat  there  Is 
a  failure  to  set  out  the  evidence  or  the  sub- 
stance thereof.  An  examination  of  tbe  briefs 
supports  appellee's  contention. 

It  has  been  held  many  times  that  where 
briefs  do  not  comply  vrltb  the  rules,  as  to  tbe 
important  matters  here  claimed  to  have  been 
omitted,  the  errors  based  on  such  portion  of 
tbe  record  will  be  deemed  waived.  Sbatz  r. 
Alexandria  Oas  Co.,  35  Ind.  App.  310,  73  N. 
E.  1094;  Springer  v.  Brlcker,  165  Ind.  532, 
76  N.  E.  114;.  Talbott  v.  Town  of  New 
CasUe,  169  Ind.  172,  81  N.  E  724 ;  Mledrelcb 
v.  Frye,  41  Ind.  App.  817,  83  N.  B.  762; 
Knickerbocker  Ice  Co.  v.  Gray,  165  Ind.  140, 
72  N.  R  869.  Tbe  rule  is  not  satisfied  by  a 
mere  reference  to  the  place  In  the  transcript 
where  tbe  alleged  error  may  be  found.  Led- 
better  v.  Coggeshall,  37  Ind.  App.  124,  76  N. 
E.  787.  The  appellant  has  also  failed  to  set 
out  In  bis  brief  tbe  special  finding  of  facts 
found,  tbe  sufficiency  and  correctness  of 
wlilcb  Is  denied  by  appellant  This  omission 
has  been  supplied  by  appellee^  and  we  there- 
fore consider  it 

Tbe  substance  of  the  special  lindlng  of  tbe 
court  is  as  follows:  Tbat  on  tbe  20tb  day 
of  October,  1891,  appellee  Harter  entered  In- 
to   a    contract   with   appellants    Austin   F. 

Bradley,  Henry  B.  Stout,  and McCoy, 

relating  to  tbe  sale  of  some  land,  known  as 
Englewood  addition  to  Anderson ;  tbat  Four- 
teenth street  was  one  of  the  streets  In  said 
addition,  and  was  at  the  time  being  improv- 
ed, and  one  of  tbe  stipulations  In  the  con- 
tract was  tbat  appellee  should  advance  tbe 
expense  of  the  Improvement  of  said  Four- 
teenth street,  and  tbat  tbe  cost  thereof 
stabnld  be  charged  to  Bradley,  Stout  &  Mc- 
Coy; tbat  the  appellee,  under  the  contract, 
did  pay  out  the  expense  of  said  Improvement 
to  the  amount  of  $3,019.95;  tbat  while  this 
work  was  In  progress,  McCoy  assigned  bis 
Interest  In  tbe  contract  to  Bradley,  and 
Bradley  assigned  one-tblrd  Interest  In  tbe 
contract  to  appellant  Cooper,  and  that  ap- 
pellant Cooper  assumed  the  obligations  of 
McCoy,  under  the  contract,  except  tbp  ob- 
ligation to  give  notes  for  any  balance  tbat 
might  be  owing  after  three  years,  as  a  part 
of  the  purchase  price  of  said  real  estate. 
Again  it  Is  found  tbat  while  the  work  of  Im- 
proving said  street  was  still  in  progress,  ap- 
pellant Stoat  sold  and  transferred  bis  Inter- 


*tOt  other  cases  sm  same  topic  and  lecUon  NUliBBR  in  Deo.  DiS.  tt  Am.  Dig.  Ker  No.  Series  *  Rep'r  ladeMS 
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est  to  appellant  Backus,  and  Backns  like- 
wise aBsumed  the  obligations  of  Stout,  ex- 
cepting tbe  obligation  to  execute  notes  for 
the  balance  of  the  purchase  money  unpaid 
at  the  expiration  of  three  years.  It  iB 
found  that  all  of  the  assignments- were  with 
the  approval  and  consent  of  the  appellee.  It 
is  also  found  that  the  appellee  did  pay  for 
the  Improvement  of  Fourteenth  street,  be- 
tween the  7tb  day  of  December,  1891,  and 
the  9th  day  of  August,  1802,  the  sum  of  $3,- 
019.05;  that  said  amount  was  paid  in  vari- 
ous sums  from  time  to  time  as  the  work 
progressed,  during  said  time,  and  on  the  0th 
day  of  August,  1892,  appellant  Bradley  exe- 
cuted to  appellee  his  receipt  or  contract  con- 
cerning said  money  and  payment  as  follows: 
"Anderson,  Indiana,  Aug.  0,  1801.  Received 
of  Jacob  H.  Barter,  $3,010.95,  on  account  of 
14th  St  pay  roll,  to  draw  Interest  at  the 
rate  of  8  per  cent  from  Dec  7,  1891.  Brad- 
ley, Backus  ft  Cooper,  Per  A.  F.  Bradley;" 
that  until  the  9th  day  of  August,  1892,  the 
money  was  advanced  by  appellee  part  of  the 
time  to  Bradley  and  part  of  the  time  to 
Stout,  and  was  advanced  from  time  to  time 
as  It  was  needed,  for  the  material  and  other 
expenses  of  making  said  improvement;  that 
during  the  time  of  the  first  contract,  a  part- 
nership existed  between  Bradley,  Stout  & 
McCoy ;  after  the  purchase  by  Bradley  of  the 
Interest  of  McCoy,  a  noncommercial  i)art- 
nershlp  existed  between  Bradley  &  Stout,  un- 
til Cooper  bought  Into  the  company;  that 
from  the  time  of  the  execution  of  the  first 
contract  with  said  Cooper  until  the  contract 
was  made  with  Backus,  a  noncommercial 
partnership  existed  Involving  all  tbe  Interest 
of  Bradley,  Sftout  &  Cooper,  and  their  re- 
spective obligations  and  duties  In  and  per- 
taining to  said  real  estate,  and  said  con- 
tract; that  from  and  after  the  execution  of 
the  said  contract  between  Bradley,  Stout  & 
Cooper  and  Backus,  until  the  20th  day  of 
October,  1804,  a  noncommercial  or  nontrad- 
Ing  partnership  existed  between  them  and 
Its  business  pertained  to  the  matters  In- 
volved In  the  said  contract,  and  the  perform- 
ance by  said  partnership  of  the  parts  there- 
of to  be  performed  by  said  Bradley,  Backus, 
and  Cooper,  and  tbe  said  firm  did  business 
under  the  firm  name  of  Bradley,  Backus  & 
Cooper;  that  Bradley  had  full  power  to  re- 
ceive and  pay  out  moneys  for  the  Improve- 
ment of  Fourteenth  street;  that  appellee 
bad,  or  might  have  had,  notice  and  knowl- 
edge at  the  time  of  the  execution  of  the  re- 
ceipt of  copy  set  out  In  the  findings;  that 
Bradley  did  not  have  power  and  authority  to 
execute  same  for  himself  and  his  associates. 
Backus  and  Cooper;  that  no  part  of  the 
money  advanced  by  appellee  for  the  Improve- 
ment of  said  Fourteenth  street  has  ever  been 
repaid  to  him;  that  he  paid  out  said  sum 
pursuant   to   the  provision   of  the  contract 


referred  to  In  these  findings,  and  that  at  tbe 
time  of  the  commencement  of  this  suit  the 
amount  was  long  past  due,  and  that  there 
is  due  him  from  the  appellants  the  sum  of 
$4,863.62.  It  Is  further  found  that  the  plain- 
tiff performed  all  the  parts  of  the  contract 
on  bis  part  to  be  performed,  according  to 
tbe  terms  thereof. 

Upon  tbe  foregoing  facts,  the  court  stated 
its  conclusions  of  law  as  follows:  "(1)  That 
the  law  Is  with  the  plalntlfl,  and  he  Is  en- 
titled to  recover  In  this  action  from  tbe  de- 
fendants, the  sum  of  $4500.00,  together  wltb 
his  costs  and  charges  laid  out  and  expended, 
with  relief  from  valuation  and  appraisement 
laws.  (2)  That  the  defendants  herein  are  en- 
titled to  take  nothing  on  account  of  tbelr 
cross-complaint" 

Complaint  Is  made  of  the  evidence,  and  a 
reversal  is  asked  for  the  reason  that  It  does 
not  sustain  the  special  findings.  Appellant 
thereby  seeks  to  challenge  tbe  finding  of  tbe 
court  upon  tbe  evidence,  and  yet  no  state- 
ment of  the  evidence  er  copy  of  the  findings 
1b  set  oot  in  the  brief.  We  are  able  to  find  a 
few  isolated  portions  of  the  evidence  from 
the  brief,  but  such  are  not  sufficient  to  en- 
able the  court  to  determine  the  question  as 
to  whether  the  court  failed  to  find  all  the  nec- 
essary facts,  or  that  tbe  evidence  did  not 
sustain  those  found.  It  Is  a  recognized  rule, 
however,  that  a  failure  to  find  any  material 
fact  on  the  part  of  the  court.  Is  equivalent 
to  finding  against  the  party  upon  whom  rests 
tbe  burden  of  proving  such  fact  The  trial 
court  having  found  the  facts  as  he  did,  we 
are  required  to  presume  that  they  are  cor- 
rect, and  that  they  are  founded  upon  tbe 
competent  evidence  produced  at  the  trial, 
and  as  the  evidence  does  not  appear  in  the 
brief.  It  must  be  concluded  that  there  was 
no.  evidence  contrary  to  tbe  finding  of  the 
court  Such  being  tbe  rule,  tbe  facts  found 
by  the  court  fully  sustain  both  the  condu^ 
slons  of  law. 

Judgment  affirmed. 


(47  Ind.  App.  SB) 
ICINO  et  al.  y.  STATE  ex  reL  HADBERT 

TP.    (Na  7,106.)* 
(Appellate  Court  of  Indiana.     Feb.  17,  1911.) 
Appeal  and  Ebrob  (S  758*)— Bonr  or  Ap- 

PJCLI^ANl^-CONTKNTS. 

Rule  22  of  the  AppelUte  Court  (55  N.  O. 
v)  requires  appellants  brief  to  shortly  and 
clearly  state  (2)  what  .the  issuea  were,  (3) 
how  decided,  and  what  the  jndgment  waa,  (4) 
the  errors  relied  on  for  reversal,  and  (5)  a  con- 
cise statement  of  enough  of  the  record  to  pre- 
sent every  error  or  exception  relied  on.  Ap- 
pellants' brief,  under  "Issuea,"  showed  a  at- 
murrer  to  the  amended  complaint  for  want  of 
facts,  which  was  overruled,  to  which  appellants 
excepted.  Under  "Points,"^  it  showed  that  "the 
complaint  is  questioned .  by  assignment  of  tr- 
ror,  and  was  also  qnestioned  In  tbe  court  below 
by  demurrer."  Under  "How  the  Issnos  were 
Determined,"  It  showed  that  "appellants  filed  • 
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written  motion  tor  a  new  trial,  wUch  was  over- 
mled,  and  they  excepted,"  but  the  motion  was 
not  otherwise  mentioned  in  the  brief.  The  brief 
also  set  out  undei  "Points"  a  number  of  in- 
structions given  and  refused  with  the  atate- 
ment  that  action  of  the  court  on  each  was  er- 
ror. Seld  not  the  requisite  substantial  compli- 
ance with  the  rule,  it  being  impossible  to  tell 
from  the  brief  what  errors  were  assigned,  or, 
from  the  brief  and  the  record,  what  errors  were 
relied  on  for  reversal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3093;   Dec.  Dig.  fTSS.*] 

In  Banc.  Aiipeal  from  Circalt  Court,  Mar- 
tin County;   O.  K.  Tharp,  Si>eclal  Judge. 

Action  by  tbe  State,  on  the  relation  of 
Halbert  Township  against  Carl  C.  King  and 
others.  From  a  judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

Padgett  &  Padgett  and  Hiram  McCormlck, 
for  appellants.  Frank  B.  Ollklnson  and 
Fablus  Gwln,  for  appellee. 

ADAMS,  J.  This  action  was  brought  by 
the  state  on  the  relation  of  Halbert  town- 
ship, Martin  county,  Ind.,  against  Carl  C. 
■King  and  others  for  an  alleged  breach  of  a 
gravel  road  contractor's  bond. 

Rule  22  of  the  Supreme  Court  and  this 
court  (55  N.  B.  V)  is  as  follows:  "The  brief 
of  appellant  shall  contain  a  short  and  clear 
statement  disclosing:  First  The  nature  of 
tbe  action.  Second.  What  tbe  Issues  were. 
Third.  How  the  issues  were  decided,  and 
what  tbe  judgment  or  decree  was.  Fourth. 
The  errors  relied  upon  for  reversal.  Fifth. 
A  concise  statement  of  so  much  of  the  rec- 
ord as  fully  presents  every  error  and  excep- 
tion relied  on.    »    •    ♦" 

It  has  been  so  often  held  that  a  substantial 
compliance  with  the  rules  above  set  out  is 
necessary,  and  the  principle  is  now  so  well 
established,  that  a  citation  of  authorities 
would  add  nothing  to  this  opinion. 

The  appellants'  brief,  under  the  head  of 
"Issues,"  shows  that  the  appellant  demurred 
to  the  amended  complaint  for  want  of  sufB- 
clent  facts  to  constitute  a  cause  of  action, 
and  that  the  court  overruled  tbe  demurrer, 
to  which  ruling  tbe  appellants  excepted.  It 
is  shown  under  the  head  of  "Points"  that 
^the  complaint  is  questioned  by  assignment 
of  error  and  was  also  questioned  In  the 
court  below  by  demurrer."  Under  the  head 
of  "How  the  Issues  were  Determined,"  the 
brief  shows  that  "appellants  filed  a  written 
motion  for  a  new  trial,  which  was  overruled, 
and  they  excepted,"  No  other  reference  is 
made  in  the  brief  to  the  motion  for  a  new 
trial.  A  number  of  Instructions  given,  and 
refused,  are  set  out  under  "Points,"  with  the 
statement  tliat  tilte  giving,  or  refusal  to  give, 
each  was  error. 

We  do  not  consider  this  a  compliance  with 
the  most  reasonable  Interpretation  of  the 
rules  of  this  court  in  the  matter  of  prepar- 
ing appellant's  brief.    In  order  to  facilitate 


the  work  of  the  court  and  secure  the  prompt 
and  orderly  dispatch  of  business,  it  la  nec- 
essary to  uniformly  enforce  the  rules.  No 
role  is  more  important  than  the  one  which 
requires  appellant  to  set  out  in  his  brief  the 
errors  npon  which  he  relies  for  reversal. 
This  is  the  first  matter  ui>on  which  the  court 
on  appeal  wishes  to  be  advised,  and  the  ap- 
pellant's brief  Is  the  conrfs  only  source  of 
information.  It  would  be  Impossible  from 
the  bri^  of  appellant  In  this  case  to  de- 
termine what  errors  are  assigned,  and  It 
would  be  Impossible  from  the  examination 
of  both  the  brief  and  the  record  to  deter- 
mine what  errors  are  relied  upon  for  re- 
versal. 

As  we  have  seen,  the  fourth  subdivision  of 
rule  22  requires  that  the  errors  relied  npon 
for  reversal  shall  be  set  oat  In  appellant's 
brief.  In  this  case  no  question  of  a  good- 
faith  effort  to  comply  with  tbe  rule  arises. 
There  was  no  effort. 

Judgment  affirmed. 

MYERS,  O.  J.,  and  HOTTBL^  LAIRX, 
FBI/T,  and  IBAOH.  JJ.,  concur. 


(47  Ind.  App.  204' 

AMBRICJAN  CAR  &  FOUNDRY  CO.  v. 

NACHAND.    (No.  7,167.) 

(Appellate  Ourt  of  Indiana,  Division  No.  2. 

Feb.  2a.  19U.) 

1.  Mastkb  and   Sebvant  (1   125*) — Injubizs 
TO  Sebvant— Defectivb  Tools. 

If  a  safe  tool  is  placed  in  tbe  hands  of  the 
servant,  and  while  in  his  possession  it  becomes 
defective,  the  master  is  not  liable  for  injuries  to 
the  servant  from  using  .the  tool,  or  to  a  fellow 
servant,  unless  he  has  actual  notice  of  the  de- 
fect, and  he  cannot  be  charged  with  construc- 
tive notice  by  failure  to  inspect  the  tool;  there 
bdng  no  duty  to  inBi>ect  tools  in  the  posaesaion 
of  tbe  servant 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant^  Cent  Dig.  U  243-251;  Dec.  Dig.  { 
125.»] 

2.  Masteb  and   Servant  (J  219*)— Inoubies 
TO  Sebvant— Assumption  of  Risk. 

If  a  master  famishes  a  simple  tool  to  a 
servant  which  is  so  obviously  defective  tliat  the 
servant  will  be  charged  with  notice  of  the  de- 
fect and  he  attempts  to  use  it  and  is  injured 
thereby,  he  cannot  recover  damages,  as  he  as- 
sumed the  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §|  61(]^4;  Dec.  Dig.  i 
219.*] 

3.  Masteb  and  Sebvant  (|  233*)  —  iNjtiBiES 
TO  Sebvant— Use  of  Defbctive  Tooi,. 

A  servant  who  negligently  nses  a  defective 
tool  when  a  suitable  one  is  at  hand,  and  is  in- 
jured through  such  defect  cannot  complain  of 
the  failure  of  the  master  to  inspect  the  tool. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Ont  Dig.  |  701;   Dec.  Dig.  |  233.*] 

4.  Master  and  Servant  ({  201*)— Injubieb 
to  Servant— Act  of  FklLow  Servant. 

If  an  unsafe  tool  is  furnished  a  servant, 
and  another  servant  who  has  no  knowledge  of 
its  condition  is  injured  by  such  defect  the  ma»* 
ter  is  liable  and  is  not  excused  because  of  con- 
curring negligence  of  a  co-servant  of  tbe  injured 
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person,  and  tht  tnjnred  person  did  not  assume 
the  risk  as  he  had  no  opportunity  to  inspect  the 
tool  in  the  hands  of  his  oo-servant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  H  615^^;    Dec.  Dig.  i 

Appeal  from  Circuit  Court,  Clark  County; 
H.  C.  Montgomery,  Judge. 

Action  by  Albert  Kachand  against  tbe 
American  Car  &  £\>undry  Company.  Judg- 
ment for  plaintift,  and  defendant  appeals. 
Beversed,  with  directions  to  sustain  motion 
of  defendant  for  Judgment  in  its  faror  on 
answers  to   interrogatories. 

M.  Z.  Stannard,  for  appellant  J.  K.  Marsh 
and  T.  J.  Brock,  for  appellee. 

IiAIBY,  J.  This  is  an  action  for  damages 
for  personal  Injuries.  There  was  tC  verdict 
and  jndgment  in  the  trial  court  In  favor 
of  appellee,  and  appellant  brings  the  case  to 
this  court  for  review. 

Sixty-one  interrogatories  were  sabmltted 
to  the  Jury  and  answered.  The  material 
facts  disclosed  by  the  answers  to  these  in- 
terrogatories are  as  follows:  The  appellant 
was  a  private  corporation  engaged  in  the 
construction  of  railway  cars  in  Clark  coun- 
ty, this  state.  In  its  plant  appellant  operat- 
ed what  was  known  as  the  steel  department, 
in  which  steel  cars  were  constructed.  The 
appellee  was  employed  in  the  steel  depart- 
ment and  with  two  fellow  workmen  engaged 
in  riveting  parts  of  the  cars  together.  These 
three  workmen  had  been  furnished  a  set  of 
hand  tools  with  which  to  perform  their  work. 
Among  these  tools  was  what  was  known  as 
back-out  punch,  which  was,  at  the  time  ai>- 
pellee  was  Injured,  in  the  hands  of  Henry 
Kopp,  who  was  one  of  three  workmen  men- 
tioned. The  men  were  attempting  to  remove 
a  rivet  from  the  side  of  a  car.  Henry  Kopp 
held  the  back-out  punch  against  the  rivet 
Another  workman  struck  the  punch  with  a 
hammer.  The  back-out  punch  flew  off  of  the 
handle  and  struck  the  appellee  on  the  fore- 
head, causing  the  Injury  complained  at.  The 
Injury  was  caused  by  the  defective  condi- 
tion of  the  back-out  punch  In  its  being  loose 
upon  the  handle.  This  fact  could  have  been 
discovered  by  a  casual  observation  of  the 
same,  and  it  appears  that  Kopp  had  known 
of  said  defective  condition  for  from  two  to 
three  weeks  before  appellee  was  injured.  A 
moment  before  the  injury,  and  in  the  pres- 
ence of  appellee,  Kopp  attempted  to  tighten 
the  back-out  punch  upon  the  handle,  and  ap- 
pellee saw  and  appreciated  that  said  tool  was 
loose  upon  the  handle  and  in  a  defective  con- 
dition. The  appellant  maintained  a  toolhouse 
in  connection  with  the  car  building  plant  in 
which  there  was,  at  and  prior  to  the  time  of 
the  injury,  an  ample  supply  of  back-out 
punches  which  were  in  good  repair.  By  ai>- 
peUant's  regulations  it  was  made  the  dut7 
of  the  ^npIoyCs  using  the  back-out  punches. 


If  the  same  became  defective,  to  take  them 
to  appellant's  toolroom  and  surrender  them 
to  men  in  charge,  whose  duty  it  was  In  turn 
to  have  said  back-out  punches  placed  in  good 
order,  or  to  furnish  to  said  employes  other 
back-out  punches  which  were  in  good  repair 
and  fit  for  use  in  the-  work  in  which  said 
employes  were  engaged.  Neither  the  appel- 
lant nor  any  of  Its  agents  had  any  actual 
knowledge  of  the  defective  condition  of  the 
back-out  punch  in  question  at  any  time  be- 
fore appellee  was  injured,  and  no  Inspection 
of  the  punch  had  been  made  by  any  foreman 
or  other  agent  of  appellant  at  any  time  after 
it  became  loose  upon  the  handle. 

The  appellant  filed  a  motion  for  a  jnd0> 
ment  in  its  favor  on  the  Interrogatories  not* 
withstanding  the  general  verdict  which  mo- 
tion was  overruled,  and  the  appellant  except- 
ed. This  question  was  properly  saved  and 
is  one  of  the  errors  relied  on  for  a  reversal 
of  this  case  on  appeal.  The  decision  of  this 
question  must  depend  upon  a  proper  deter- 
mination and  application  of  the  rules  of  lair 
governing  the  duties  which  the  master  owed 
to  the  servant  under  the  facts  disclosed  bf 
the  answers  to  the  Interrogatories. 

The  tool  which  was  being  used  by  the  fel- 
low servant  of  appellee,  and  the  defect  in 
which  caused  th6  injury  complained  of,  was 
a  hand  tool  of  simple  construction.  It  Is  the 
duty  of  the  master,  In  furnishing  such  a  tool 
to  his  servant,  to  inspect  it  and  see  that  it 
Is  in  good  condition  and  safe  and  suitable 
for  use  at  the  time  it  is  so  furnished.  If  a 
master  furnishes  such  a  tool  to  a  servant, 
and  it  is  defective  or  unfit  for  the  use  in- 
tended, and  the  servant  Is  injured  by  reasoa 
of  such  defect,  the  master  becomes  liable  un- 
less the  defect  is  open  and  obvious;  but,  if 
the  defect  is  so  open  and  obvious  as  to  charge 
the  servant  with  notice  thereof,  and  he  at- 
tempts to  use  it  and  Is  injured  by  reason  of 
such  defect  he  Is  held  to  have  assumed  the 
risk,  and  he  cannot  recover.  When,  however, 
such  a  tool  Is  placed  In  the  hands  of  a  serv- 
ant to  work  with,  which  is  safe  and  suitable 
at  the  time  it  is  furnished,  and,  while  so  in 
bis  possession,  it  becomes  unsafe  or  defective 
through  use,  the  master  cannot  be  held  lia- 
ble for  injuries  to  the  servant  using  said 
tool,  or  to  a  fellow  servant,  caused  by  rea- 
son of  such  defect  There  Is  no  duty  resting 
upon  the  master  to  Inspect  such  tools  while 
they  are  in  the  possession  and  use  of  the 
servant,  and  his  failure  to  make  such  inspec- 
tion for  the  purpose  of  discovering  defects 
caused  by  use  is  not  negligence.  Under  such 
circumstances,  where  the  master  is  not  shown 
to  have  actual  notice  of  such  defect  he  can- 
not be  charged  with  constructive  notice  on 
the  groimd  that  he  did  not  Inspect  the  tool 
while  in  the  possession  of  the  servant  for 
Qie  purpose  of  discovering  defects  caused  by 
use,  and  that  such  an  Inspectlmi,  if  made^ 
would  have  disclosed  the  defect     MiUer  ▼. 
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Brie,  etc.,  R.  Co.,  21  Api>.  DIt.  49,  47  N.  TC. 
Supp.  285;  Qvlt,  etc.,  R.  Co.  t.  Larkln,  96 
Tex.  226,  82  S.  W.  1028,  1  L.  R.  A.  (N.  8.) 
944;  Towne  r.  United  Electric,  etc.  Ox,  146 
Cal.  766,  81  Pac:  124,  70  U  R.  A.  214; 
O'Brien  v.  Mo.,  etc.,  R.  Co.,  86  Tmc.  Olv. 
App.  528,  82  8.  W.  319;  Marsh  y.  Chlckering, 
101  N.  T.  396,  5  N..  EL  56.  The  reason  for  the 
rule  above  stated  Is  that,  where  the  tool  is 
simple  In  construction  so  that  defects  there- 
in can  be  discovered  without  special  skill  or 
knowledge  and  without  Intricate  inspection, 
the  servant  Is  as  well  qualified  as  any  one  else 
to  detect  defects  and  to  Judge  of  the  proba- 
ble danger  of  using  such  tool  while  defective; 
and,  the  tool  being  In  the  possession  of  the 
servant,  his  opportunity  for  Inspection  is  bet- 
ter than  that  of  the  master.  The  application 
of  the  rule,  however.  Is  no  broader  than  the 
reason  for  the  rule,  and  It  does  not  apply 
to  machinery  of  an  intricate  nature  even 
thODgh  it  Is  In  the  possession  or  control  of 
the  servant  Gulf,  etc.,  B.  Co.  t.  Larkln,  su- 
pra; Wachsmuth  v.  Shaw,  etc.,  Co.,  118 
Mich.  275,  76  N.  W.  497;  Gamett  v.  Phoenix 
Bridge  Co.  (C.  C.)  98  Fed.  192. 

In  this  case  It  appears  from  the  answers 
to  interrogatories  that  neither  the  appellant 
nor  any  of  the  foremen  had  any  knowledge 
of  the  defective  condition  of  the  tool  which 
caused  the  Injury  to  appellee;  that  the  back- 
out  punch  was  a  hand  tool,  of  simple  con- 
struction; that  Henry  Kopp,  the  person  with 
whom  appellee  was  working  and  who  had 
said  back-out  punch  In  his  possession,  had 
kn«wn  of  the  defect  which  caused  the  Injury 
for  two  or  three  weeiu.  Under  these  facts 
M>  found,  the  appellant  could  not  be  charged 
with  negligence  on  account  of  its  failure  to 
inspect  said  tool  while  In  the  possession  and 
me  of  Henry  Kopp,  as  It  owed  no  duty  to 
the'  plaintiff  or  any  one  else  to  jnake  such 
Inspection  to-  discover  defects  caused  by  use. 
The  answers  to  the  Interrogatories  further 
show  that  appellant  maintained  a  toolroom 
In  connection  with  Its  plant,  which  was  In 
charge  of  two  men  whose  duty  It  was  to  re- 
pair badc-out  punches  when  they  needed  new 
bandies ;  that  at  -all  times  when  the  plant 
was  in  operation  there  was  on  hand  In  this 
toolhoose  a  supply  of  good  handles  for  tools 
of  this  kind  and  also  an  ample  supply  of 
back-out  punches  which  were  In  good  rfepalr 
and  fit  to  be  used  In  driving  rivets  out  of 
steel  can;  that  by  the  rules  of  appellant 
it  was  made  the  duty  of  the  employe  using 
back-out  punches.  In  case  they  became  de- 
fective, to  take  them  to  the  toolhouse  and 
surrender  them  to  the  men  in  charge,  whose 
duty  it  was  to  have  such  tool  repaired  and 
placed  In  good  condition  or  to  furnish  such 
employe  with  finother  back-out  punch  which 
was  in  good  repair  and  fit  for  use.  A  servant 
who  uses  a  defective  tool  or  an  Improper  im- 
plement, when  a  suitable  one  is  at  hand, 
cannot  complain  of  the  failure  of  the  master 
to  lnsi)ect  the  appliance  used.  HefTeren  v. 
Korthem,  tUu,  B.  Co.,  45  Minn.  471,  48  N. 


W.  1,  626;  Rawley  ▼.  CoIIl&u,  90  Mich.  81, 
61  N.  W.  360;  O'Brien  v.  Missouri,  etc.,  R. 
Co.,  supra. 

It  is  suggested  by  appellee  that  this  rule 
does  not  apply  .where  the  person  Injured  is 
not  the  servant  using  the  defective  tool,  but 
a  coemploye  of  such  servant,  and  that  the 
Injured  servant  under  such  circumstances 
cannot  be  held  to  assume  the  risk  of  a  de- 
fect in  a  tool  which  be  Is  not  using  and  has 
had  no  opportunity  to  Inspect,  even  though 
the  defect  is  In  a  hand  tool  of  simple  con> 
structlon  and  the  defect  is  open  and  ob- 
vious. It  is  true  that  an  employe,  under 
such  drcnmstanoes,  does  not  assume  the  risk 
of  Injury  caused  by  a  defect  in  a  tool  in  the 
hands  of  a  co-servant  unless  he  has  actual 
knowledge  of  such  defect,  and  he  cannot 
be  denied  a  recovery  on  the  grounds  of  as- 
sumption of  risk.  In  such  cases  a  recovery 
Is  denied  on  the  ground  that  the  injury  is 
not  due  to  any  negligence  on  the  part  of  the 
master.  If  the  master  furnishes  a  safe  toot 
in  the  first  Instance  and  places  it  in  the  pos- 
session of  a  workman,  he  is  under  no  duty 
to  Inspect  it  while  so  In  the  iKMsesslon  of 
his  servant  for  the  purpose  of  discovering  de- 
fects caused  by  use;  and  if  it  becomes  de- 
fective during  such  use  without  the  actual 
knowledge  of  the  master,  and  the  servant  in 
whose  possession  it  Is  continues  to  use  it, 
and  by  reason  of  such  defect  a  fellow  work- 
man is  injured,  the  negligence,  if  any,  Is  that 
of  a  fellow  servant,  and  not  that  of  the  mas- 
ter. If,  on  the  other  hand,  a  master  provides 
a  tool  which  is  unsafe  when  furnished  to  a 
servant,  and  while  it  is  being  used  In  such 
defective  condition  another  setvant  who  has 
no  knowledge  of  its  condition  is'  injured  by 
reason  of  such  defect,  the  master  is  liable 
for  .his  negligence  in  providing  a  defective 
tool,  and  he  is  not  excused  because  there 
may  have  been  concurring  negligence  of  a 
co-servant  of  the  Injured  party.  The  injured 
servant,  in  such  a  case,  is  not  precluded 
from  recovery  on  the  ground  of  assumption 
of  risk  for  the  reason  that  he  has  had  no  op- 
portunity to  inspect  the  tool  In  the  hands  of 
bis  co-servant  Thompson  on  Negligence,  i 
4708;  Daly  v.  liCe,  89  App.  Dlv.  188,  67  N. 
Y.  Supp.  293;  Baltimore,  eta,  R.  Co.  r. 
Amos,  20  Ind.  App.  378,  49  N.  E.  854. 

It  is  claimed  by  appellee  tbat  the  law 
which  imposes  upon  the  master  the  duty  to 
Inspect  machinery  and  appliances  to  see  that 
the  same  are  kept  in  safe  condition  and  fit 
for  use  applies  also  to  hand  tools  of  simple 
construction,  and  Imposes  upon  the  master 
the  duty  of  Imspectlng  such  tools  while  in 
the  possession  of  his  servants  to  see  that 
they  do  not  become  defective  through  ose  or 
by  natural  deterioration.  Three  cases  are 
cited  from  this  court  as  sustaining  this  prop- 
osition: Baltimore,  etc,  R.  Co.  v.  Amos,  29 
Ind.  App.  378,  49  N.  B.  854;  Indiana,  etc. 
Gas  Co.  V.  Marshall,  22  Ind.  App.  121,  62 
N.  B.  232;  Baltimore,  etc,  R.  Ca  T.  Walker, 
41  l0d.  App.  688,  84  N.  B.  TSa 
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Tbe  first  two  cases  relied  on  can  be  dis- 
tinguished. In  the  case  of  Baltimore,  etc., 
R.  Co.  V.  Amos,  supra,  the  facts  showed  that 
the  hammer  fnmlshed  to  the  servant  was 
defectlTO  at  the  time  it  was  so  furnished; 
that  the  handle  of  the  hammer  was  a  hick- 
ory stick  with  the  bark  on  it;  and  that  it 
was  worm-eaten  and  decayed  nnder  the  bark 
so  as  to  render  it  weak  and  unsafe  for  nse. 
The  person  injured  was  not  the  servant  who 
was  using  the  hammer,  but  was  one  of  his 
co-workman  who  had  never  used  the  hammer 
or  had  an  opportunity  to  inspect  it.  As  we 
have  before  said,  it  is  the  duty  of  the  master 
to  furnish  safe,  tools  to  his  servants,  and  it 
is  his  duty  to  inspect  them  at  and  before  the 
time  be  furnishes  them  to  see  tliat  tliey  are 
fit  for  use.  In  the  case  under  consideration, 
the  facts  showed  that  the  master  was  neg- 
ligent In  falling  to  dlscliarge  this  duty,  and 
that  the  servant  was  free  from  fault,  and 
that  he  had  not  assumed  the  risk.  In  such 
a  case  the  master  is  clearly  liable. 

In  the  case  of  Indiana,  etc..  Gas  Co.  T. 
Marshall,  supra,  the  facts  showed  that  the 
spnrs  furnished  by  the  master  to  the  servant 
were  defective  at  the  time  they  were  fur- 
nished, and  that  the  servant  w;aa  inexperi- 
enced and  could  not  and  did  not  discover  the 
defect  Under  the  circumstances,  the  serv- 
ant was  held  not  to  have  assumed  the  risk, 
and  the  master  was  held  to  have  been  neg- 
ligent In  furnishing  defective  spurs.  There 
Is  some  language  used  in  the  opinions  of  both 
of  the  cases  Just  referred  to  which  would 
seem  to  indicate  that  a  master  who  furnishes 
a  hand  tool  to  a  servant  is  under  the  duty  not 
only  to  inspect  It  for  the  purpose  of  seeing  that 
it  is  safe  and  fit  for  use  at  the  time  it  is  fur 
nished,  but  that  this  duty  is  a  continuing 
one  which  requires  him  to  inspect  such  tools' 
while  in  the  possession  of  his  servants  to 
see  that  they  do  not  become  defective  and 
unfit  for  use  through  use  or  deterioration. 
It  was  not  necessary  to  extend  the  r'.^e  of 
inspection  to  this  extent  in  decidlsff  either 
of  these  cases.  We  do  not  think  the  lan- 
guage employed  in  these  opinions,  which 
seems  to  indicate  that  it  is  the  master's  duty 
to  inspect  simple  hand  tools  whUe  in  tbe  pos- 
session of  his  servants  to  see  that  they  do 
not  become  defective  while  in  thdr  posses- 
sion, contains  an  accurate  statement  of  the 
law.  We  think  that  the  better  reason  and 
the  great  weight  of  authority  is  on  the  oth- 
er side  of  this  proposition.  Miller  v.  Erie, 
etc.,  R.  Co.,  21  App.  Div.  46,  47  N.  Y.  Supp. 
286;  Gulf,  etc.,  R.  Co.  v.  Lorkln,  98  Tex. 
225,  82  S.  W.  1026,  1  L.  R.  A.  (N.  S.)  944; 
Towne  ▼.  United  Electric,  eta,  Co.,  146  Cal. 
766,  81  Pac.  124,  70  L.  R.  A.  214;  O'Brien 
V.  Mo.,  etc.,  B.  Go.,  86  Tex.  Civ.  App.  S28, 
82  S.  W.  319;  Marsh  v.  Chickering,  10  N. 
Y.  886,  6  N.  B.  56 ;  Wachsmuth  v.  Shaw,  etc., 
Co.,  118  Mich.  275,  76  N.  W.  497 ;  Garnett  v. 
Pboenlx  Bridge  Co.  (C.  C.)  98  Fed.  192 ;  HeN 
feren  t.  Northern,  etc.,  R.  Co.,  45  Minn.  471, 


48  N.  W.  1,  626;  Rawley  v.  CoUiau,  90  Mich. 
31,  61  N.  W.  350;  Cregan  v.  Marston  et  al., 
126  N.  T.  668,  27  N.  E.  952,  22  Am.  St  Rep. 
854 ;  Webber  v.  Piper  et  al.,  108  N.  T.  496, 
17  N.  E.  216;  Thyng  v.  Pltchburg  R.  Co.,  156 
Mass.  13,  30  N.  E.  169,  32  Am.  St  Rep.  426; 
Carroll  v.  Western  Union  TeL  Co.,  160  Mass. 
152,  35  N.  E.  456;  Labatt  on  Master  & 
Servant,  {{  690,  603;  Bailey,  vol.  1,  S  268,  p. 
82. 

In  the  case  of  Baltimore,  etc.,  R.  Go.  ▼. 
Walker,  supra,  this  court  seems  to  have  fol- 
lowed the  dictum  in  tbe  two  cases  to  wlilcb 
we  have  Just  referred.  The  court  was  there- 
fore led  to  an  Erroneous  conclusion.  That 
case  was  referred  to  with  disapproval  in  an 
opinion  by  Roby,  Justice,  in  tbe  later  case 
of  Indiana  Stove  Works  v.  Howden,  44  Ind. 
App.  658,  90  N.  B.  16.  We  are  unable  to 
reconcile  the  case  of  Baltimore,  etc.,  H.  Ca 
V.  Walker,  supra,  with  the  decisions  of  other 
courts  on  this  subject  which  state  the  law 
as  announced  in  this  decision,  and  we  are 
not  able  to  distinguish  It  to  our  own  satis- 
faction. If  that  case  correctly  holds  that 
the  employ^  who  was  sent  to  procure  the 
tool  from  the  toolhou^  stood  In  the  place 
of  the  master,  and  that  his  act  in  procuring 
the  cold-chlsel  was  the  furnishing  of  a  tool 
by  tbe  master,  then  the  case  is  correctly  de- 
cided, for  the  reason  that  it  would  be  tbe 
duty  of  the  master,  under  such  circumstanc- 
es, to  inspect  the  tool  to  see  that  it  was  safe 
for  the  use, before  furnishing  it  But,  If  the 
master  had  originally  furnished  a  number 
of  safe  and  suitable  cold-chisels  to  employes 
for  use  which  afterward  and  up  to  the  time 
of  the  injury  remained  in  the  exclusive  cus- 
tody and  control  of  said  employes  and  none 
of  which  had  ever  been  returned  for  repair 
to  the  master  or  any  one  representing  him 
in  providing  said  tools,  and  If  some  of  said 
tools  became  defective  through  nse,  and  said 
employes  intermingied  the  defective  cold- 
chisels  with  those  which  were  fit  for  nse  in 
a  common  receptacle  known  as  a  toolhouse, 
which  toolhouse  was  not  in  the  custody  of 
any  person  in  the  service  of  the  master  whose 
duty  it  was  to  provide  a  tool  of  this  charac- 
ter, and  if  one  of  the  sectionmen  who  was 
not  diarged  by  the  master  with  any  duty  to 
look  after  or  provide  tools  of  this  ctiaracter 
was  sent  to  this  toolhouse  to  get  a  cold-chls- 
el, and  he  selected  one  that  was  defective 
and  unfit  for  nse,  then  the  master  could  not 
be  deemed  guilty  of  negligence  because  it 
had  not  inspected  said,  tools  while  so  in  the 
possession  of  its  servants.  There  is  nothing 
in  the  facts  disclosed  in  that  case  which 
shows  that  the  cold-chlsel  which  caused  the 
injury  was  defective  when  furnished,  or  that 
it  had  not  been  in  the  exclusive  control  of 
the  workmen  from  the  time  it  was  fnmlshed 
until  the  time  of  the  injury,  or  that  the  tool- 
house  where  it  was  kept  was  in  charge  of 
any  person  In  the  service  of  the  master  whose 
duty  it  was  to  provide  a  tool  ol  tills  char- 
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acter,  or  that  tbere  was  not  aafe  and  snlta- 
ble  cold-chisels  in  said  toolhoase  which  might 
hare  been  selected  Instead  of  the  defective 
one  which  caused  the  Injury.  We  do  not 
think  that  the  facts  disclosed  in  that  case 
were  such  as  to  show  that  the  master  owed 
a  dnty  to  Inspect  the  cold-chisel,  and  we  dis- 
approve of  the  reasoning  of  tliat  opinion  in 
BO  far  as  it  is  based  upon  the  negligence  of 
the  master  in  failing  to  Inspect  the  tools 
while  in  the  possession  of  the  servant 

By  the  general  verdict  in  the  case  at  twr, 
the  jury  fonnd  that  appellant  was  guilty  of 
negligence,  as  averred  In  the  complaint,  in 
failing  to  inspect  the  back-out  punch  while 
In  the  XMssesaion  of  Kopp,  who  was  the  fel- 
low servant  of  appellee.  In  view  of  the  law 
as  heretofore  stated,  the  answers  to  the  in- 
terrogatories are  In  irreconcilable  conflict 
with  the  general  verdict  on  this  Question. 
The  answers  of  the  jury  to  the  Interrogato- 
ries clearly  show  that  appellant  owed  no 
duty  to  appellee  in  this  respect,  and  that  it 
was  guilty  of  no  negligence.  The  trial  court 
should  have  sustained  the  motion  of  appel- 
lant for  judgment  on  the  interrogatories  not- 
withstanding the  general  verdict 

In  the  third  instruction  the  jury  was  told 
that  it  was  the  duty  of  the  master  to  exer- 
cise reasonable  supervision  over  such  tools, 
and  to  exercise  ordinary  care  to  keep  them 
In  reasonably  safe  condition  for  the  use  of 
the  servant;  that  the  master  was  required 
to  take  notice,  not  only  of  the  deterioration 
of  tools  or  appliances  by  continued  use,  but 
also  of  such  deterioration  by  natural  or  or- 
dinary decay  as  may  be  discovered  by  rea- 
sonable Inspection  in  any  material  which 
may  be  provided  by  him  as  tools  or  parts 
thereof ;  that  the  servant  had  a  right  to  rely 
upon  the  master's  observance  of  these  re- 
quirements and  performance  of  these  duties. 
In  the  view  we  take  of  the  law  as  stated 
In  this  opinion,  this  was  not  a  proper  in- 
struction in  this  case. 

The  fourth  instruction  contains  a  proper 
statement  of  the  law  as  an  abstract  proposi- 
tion, but  as  applied  to  the  facta  in  this  case 
It  was  misleading  and  erroneous. 

The  judgment  is  reversed,  with  directions 
to  the  trial  court  to  sustain  the  motion  of 
appellant  for  Judgment  in  Its  favor  oa  the 
answers  to  the  interrogatories. 


(« Ind.  App.  KM) 

NORRIS  et  aL  v.  KENDALI**  (No.  7,246.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Feb.  24,  19U.) 

1.  New  Tbial  (J  1T8»)  —  Statotobt  New 
Tbiai.  as  or  Kiani  —  Sbvebax.  Causes  or 
Action. 

Where  a  cause  of  action  on  which  Judg- 
ment is  rendered  is  one  as  to  which  a  new  trial 
is  not  allowable  as  a  matter  of  right,  that  it 
SndndoB  another  caose  of  action  in  which  such 


a  new  trial  Is  allowable  does  not  call  for  a  new 
trial  as  matter  of  right,  though  a  cross-com- 
plaint is  filed  seeking  to  have  title  to  land 
quieted. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  EHg.  H  854,  855;   Dec.  Dig.  {  17S.*] 

2.  Tetjsts  (8  00*>— "OoNSTBucTtvE  Trust." 

Oae  who  obtains  the  legal  title  to  property 
by  fraud  or  by  violating  a  fiduciary  relation,  or 
by  any  other  unconscientious  means,  holds  it 
under  a  "constructive  trust"  for  the  person  in 
good  conscience  entitled  thereto  (citing  2  Words 
and  Phrases,  p.  1476). 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  H  146-147;  Dec.  Dig.  {  ^.'l 

8.  New  Tbial  ((  178*)  — New  Tbial  as  op 

Right— Nature  or  Action— Cohstbuotive 

Tbubt. 

The  complaint  in  an  action  to  compel  a  re- 
conveyance alleged  that  defendant's  father,  up- 
on defendant's  advice  and  for  a  certain  purpose, 
conveyed  land  to  him  without  consideration  up- 
on his  oral  promise  to  reconvey,  and  that  the 
deed  should  be  made  in  escrow,  and  not  be  re- 
corded until  a  pending  suit  was  settled,  but 
defendant  obtained  the  deed  from  the  escrow 
holder  shortly  after  it  was  executed ;  that  after 
the  purposes  for  which  the  deed  was  executed 
were  accomplished  a  demand  was  made  upon 
defendant  for  a  reconveyance,  which  was  refus- 
ed, and  that  defendant  immediately  claimed  the 
land  and  Is  now  in  possession  thereof,  without 
right,  excluding  plaintiff  and  that  his  claim  is 
unfounded  and  without  right  and  adveiae  to 
plaintiff's  interests.  Beld,  that  the  suit  was  to 
annul  the  conveyance  and  reinvest  title  In 
plaintiff,  and  directly  put  the  title  in  Issue,  so 
that  a  new  trial  should  be  granted  as  a  matter 
of  right  to  the  losing  party. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  360-352;   Dec.  Dig.  I  178.*] 
4.  New   Trial  (8  176»)  —  Statutoby  New 

Trial  as  of  Right. 

The  statute  requiring  a  new  trial  as  a  mat- 
ter of  right  in  actions  where  the  title  to  land  is 
directly  involved  is  mandatory. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  I  356;   Dec  Dig.  1 176.*] 

Appeal  from  Circuit  Ctourt,  Bush  <3ounty; 
L.  L.  Broaddus,  Judge. 

Action  by  Bessie  B.  Norris  and  another 
against  Marcus  A.  Kendall  Prom  a  judgment 
for  defendant  plaintiff  named  appeals.  At- 
firmed. 

Watson,  Tltswortb  ft  Oreen,  Douglas  Mor- 
ris, A.  J.  Rosa,  L.  B.  Ewbank,  and  Henley, 
Matson  &  Gates,  for  appellant  Claude  Gam- 
hem,  B.  U  Smith,  D.  U  Smith,  J.  H.  Kip- 
linger,  and  J.  D.  Megee,  for  appellee. 

IBACH,  J.     This  is  an  action  brought 

originally  by  appellant  Alfred  Kendall, 
against  appellee,  Marcus  A.  Kendall,  to  com- 
pel said  Marcus  A.  Kendall  to  reconvey  to 
appellant  certain  lands  in  Rush  county,  Ind., 
and  that  his  UUe  thereto  be  quieted.  The 
complaint  is  in  two  paragraphs.  The  first 
paragraph  alleges  that  the  lands  described  in 
the  complaint  were  owned  by  plaintiff  and  by 
him  were  conveyed  to  said  Marcus  A.  Kendall 
without  consideration,  and  under  a  promise 
that  he  would  reconvey  the  same  to  Alfred 
Kendall  after  certain  trust  purposes  had  been 
performed;  that  such  trust  purposes  had 
been  accomplished,  and  that  he  had  repeatp 
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edly  demanded  a  reconveyance  of  tbe  land 
to  bim  by  the  said  Marcus  A.  Kendall,  but 
that  said  Marcus  refused  to  make  such  con- 
veyance; that  said  Marcus  Kendall  Imme- 
diately laid  claim  to  the  land,  and  he  is  now 
In  control  and  in  possession  of  the  same, 
without  right,  and  keeps  plaintiff  out  of 
the  same ;  that  bis  claim  Is  unfounded  and 
without  right,  and  adverse  to  plalntUTs  In- 
terest therein. 

The  second  paragraph  of  complaint  Is  an 
action  to  quiet  title  in  the  usnal  form.  Issue 
was  joined  by  an  answer  in  general  denial, 
also  by  a  special  answer  addressed  to  the 
first  paragraph  of  complaint,  which  pleads 
matters  In  bar  of  appellant's  right  to  recover 
upon  tbe  first  paragraph  of  his  complaint 
The  defendant  also  filed  a  cross-complaint, 
alleging  title  Id  himself  to  the  land,  and 
asking  to  have  bis  title  qnleted  therein. 
After  the  cause  was  tried,  on  motion  of  ap- 
pellee, a  new  trial  as  of  right  was  granted. 

Upon  the  conclusion  of  the  first  trial,  a 
commissioner  was  appointed  by  the  trial 
court  to  convey  the  land  to  Alfred  Kendall, 
and  as  soon  as  a  conveyance  had  been  made 
to  him  be  at  once  conveyed  the  land  to  Bes- 
sie Norris,  one  of  the  parties  to  this  appeal. 
As  soon  as  she  obtained  title,  she  filed  her 
petition  In  the  court  below  to  be  permitted 
to  appear  in  said  cause,  which  petition  was 
granted,  and  she  immediately  filed  a  motion 
to  set  aside  the  order  which  the  court  had 
theretofore  made,  granting  this  appellee  a 
new  trial  as  of  right,  which  motion  was 
overruled,  and  exceptions  duly  taken.  The 
Issues  were  then  reformed,  the  cause  pro- 
ceeded to  trial  with  such  new  party,  and  a 
second  trial  resulted  In  a  judgment  for  ap- 
pellee. 

The  appellant  in  this  case  Insists  that  the 
order  of  the  court  granting  a  new  trial  as  a 
matter  of  right  in  said  original  cause  was 
erroneous,  and  earnestly  argues  that  the 
case  was  not  one  in  which  the  losing  party 
was  entitled  to  a  new  trial  as  a  matter  of 
right  We  agree  that  the  rule  is  "wbei«  a 
cause  of  action  proceeds  to  Judgment  which 
embraces  a  substantive  cause  of  action,  in 
which  a  new  trial  as  a  matter  of  right  is 
not  allowable,  then,  even  though  it  embraces 
other  causes  in  which  a  new  trial  as  of 
right  is  allowable,  the  policy  of  the  law  Is 
to  regard  that  cause  of  action  as  controlling 
tn  which  a  second  trial  as  of  right  is  not 
permitted,  notwithstanding  the  cross-com- 
plaint in  which  one  of  the  parties  asks  to 
bave  his  title  quieted."  We  cannot  agree 
with  appellant  however,  that  the  cause  at 
bar  comes  within  the  rule  here  announced. 
In  the  case  at  bar,  the  land  in  question  was 
conveyed  to  Marcus  A.  Kendall  for  a  specific, 
definite  purpose,  without  consideration,  and 
npon  an  oral  promise  to  reconvey  when  the 
purpose  of  such  deed  was  fulfilled.  There 
ia  no  direct  allegation  of  fraud  In  the  com- 
plaint but  it  appears  therein  that  appellee 
Kendall  was  the  son  of  the  grantor  of  the 


deed  In  question,  and  occnpled  k  confidential 
relation  with  his  father;  that  the  convey- 
ance In  question  was  made  npon  the  advice 
of  said  son,  for  a  definite  puipose,  without 
consideration,  and  npon  his  oral  promise  to 
reconvey,  with  tbe  further  agreement  on  his 
part  that  such  deed  was  to  remain  in  escrow 
with  a  third  party  until  a  certain  salt  then 
pending  was  disposed  of,  and  the  said  deed 
was  not  to  be  placed  on  record,  but  Instead 
the  said  Marcus  obtained  said  deed  from  the 
party  to  whom  it.  had  been  delivered  to  be 
held  in  escrow,  and  had  it  recorded  shortly 
after  it  was  executed.  It  also  appears  that 
after  the  purposes  for  which  the  conveyance 
was  made  were  accomplished  a  demand  was 
made  for  the  reconveyance  of  said  property 
In  accordance  with  the  terms  of  the  original 
conveyance^  which  was  refused,  and  a  claim 
of  title,  was  asserted  to  the  pnverty  by  tbe 
Said  Marcus  A.  Kendall. 

It  Is  a  well-settled  rule  of  law  that  when 
a  party  obtains  the  legal  title  to  property,  not 
only  by  fraud  or  by  violation  of  confidential 
or  fiduciary  relation,  but  in  any  other  uncon- 
scientious manner,  so  that  he  cannot  eqol- 
tably  retain  tbe  property,  which  really  be- 
longs to  another,  equity  carries  out  its  theo- 
ry of  double  ownership,  equitable  and  legal, 
by  impressing  a  constructive  trust  upon  the 
property  in  favor  of  the  one  who  is  in  good 
conscience  entitled  to  it,  and  who  is  con- 
sidered. In  equity,  the  beneficial  owner.  2 
Words  and  Phrases,  1476,  and  cases  there 
cited. 

Neither  is  the  complaint  an  ordinary  one 
to  set  aside  a  fraudulent  conveyance  Qf  land 
for  tbe  benefit  of  creditors,  but  is  a  suit  to 
annul  a  conveyance  and  revest  the  title  in  an 
owner  who  had  been  induced  to  part  with  it 
by  impositions  and  undue  means.  It  ap- 
pears that  tbe  Judgment  rests  upon  the  first 
paragraph  of  this  complaint  .Under  this 
paragraph,  the  title  to  the  land  was  directly 
in  question,  and  it  seems  to  have  been  so 
considered  by  Iwtb  appellee  and  appellant  in 
the  trial  of  the  cause,  in  the  court  below, 
and  the  title  was  necessarily  adjudicated  by 
such  trial.  The  case  therefore  comes  fully 
within  the  doctrine  declared  In  the  case  of 
Physio-Medical  College  t.  Wilkinson,  89 
Ind.  23. 

The  statute  providing  for  a  new  trial  aa 
a  matter  of  right  in  all  cases  where  the  ti- 
tle to  land  is  directly  in  question  Is  manda- 
tory, and  the  court  has  no  discretion,  and 
must  grant  a  new  trial  to  the.  losing  party, 
upon  a  strict  compliance  with  the  provlaions 
of  such  statute.  Anderson  et  al.  v.  Ander- 
son et  aL,  128  Ind.  254,  27  N.  B.  724;  Physio- 
Medical  CoUege  V.  Wilkinson,  89  Ind.  23; 
Warburton  v.  Grouch,  108  Ind.  83,  8  N.  B. 
634;  Tomlinson  T.  Tomlinson,  162  Ind.  S32, 
70  N,  B.  881. 

The  statute  referred  to,  in  very  expreai 
terms  gives  the  right  to  new  trials  as  a  mat- 
ter of  right  In  cases  of  this  nature,  and  1ft 
would  have  been  error  for  the  coort  to  haTf 
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rinsed  the  application  of  appellee.  This  Is 
the  only  question  presented  by  this  appeal, 
and  since  we  have  Gonclnded  that  the  title 
to  the  property  was  at  all  times  involved  In 
the  controversy,  and  was  the  principal  issue 
In  the  case,  the  court  committed  no  error 
In  granting  snch  motion  for  a  new  trial  as 
a  matter  of  right  to  appellee. 

It  appears  that,  since  the  filing  of  this 
appeal,  Alfred  Kendall  has  died,  and  the 
court  below  having  committed  no  error  In 
granting  the  motion  for  a  new  trial  as  a 
matter  of  right,  this  cause  is  affirmed,  as  of 
date  of  submission. 


(47  Ind.  A.  ten 
8NOW<  r.  INDIANAPOLIS  ft  B.  BT.  00. 
et  aL    (No.  7,06a) 

(Appellate  Gourt  of  Indiana,  Division  No.  2. 
Feb.  22,  1911.) 

1.  Railboajds  (I  383*)— Cbosbiho  Accidents 

— CONTRIBUTOBY    NSOUOENCE. 

There  can  be  no  lecovery  for  Injnry  to  a 
traveler  at  an  electric  railroad  crossing  if  he 
voluntarily  attempted  to  cross  in  front  of  an 
approaching  car  or  conld  have  seen  the  car  had 
he  looked. 

[Ed.   Note. — For  other  cases,   see   Bailroads, 
Gent  Dig.  H  1080-1083;    Dec  Dig.  |  333.*] 

2.  Bailboads  (S  320*)— Tbavblebs  at  Cboss- 

IKGS— RiOBTS  at  MOTOBlfAR. 

A  motomnan  can  assame  that  a  traveler 
seen  approaching  a  crossing  sees  or  hears  the 
cars  approach  and  will  nse  ordinary  care  to 
avoid  danger. 

[Ed.  Note.— For  other  cases,  see   Railroad^, 
Cent  Dig.  S$  1014-1016;   Dec.  Dig.  i  320.*] 

&  Rail,boadb  ({  300*)— Tbavelebs  at  CbosS- 

ING8— DtTTIKS. 

As  to  liability  to  travelers  at  road  cioss- 
ings,  there  is  no  difference  between  a  steam  rail- 
way and  an  intemrbein  line  operating  on  its 
own  private  right  oi  way  or  outside  the  travel- 
ed part  of  a  mgbway 

[Bd.   Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  t  981;  Dec.  Dig.  |  800.*] 

4.  Tbial  (I  295*)— Misleading  Instbuctions. 
That  instructions  tend  to  mislead  when 
considered  separately  does  not  show  error, 
where,  when  considered  together  and  with  other 
instructions,  there  is  no  misleading  tendency. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  703-71T  ;   Dec.  Dig.  f  295.*] 

6.  Railboads  (g  325*)— Tbatklebs  at  Cboss- 
Inos— Cabe  Requibed. 

A  traveler  who  is  partly  deaf  in  crossing 
a  railroad  track  most  nse  his  other  senses  to 
avoid  danger. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  I  1080;  Dec  Dig.  {  825.*] 

9.  Bailboads  ({  327*)— Cbobsino  Accidents 
— Cortbibutobt  Neolioence. 

It  was  proper  to  instruct  that  there  could 
be  no  recovery  if  decedent  drove  upon  the  track 
so  close  to  the  car  which  struck  him  that  a  col- 
lision was  unavoidable,  and,  if  he  had  looked 
with  care  proportionate  to  his  snrroundings,  be 
could  have  avoided  the  car. 

[EM.   Note.— For  other  cases,  see   Railroadai 
Cent  Dig.  it  1043-1056;  Dec.  Dig.  {  327.*] 


7.  Bailboads  d  301*)— Cbossinss— Bki^tits 

BlOHTS. 

The  rights  of  highway  travelers  and  rail- 
way companies  at  crossinga  are  equal,  neither 
having  an  exclusive  right  to  use  it  out  the  com- 
pany nas  the  right  of  prior  passage. 

[Ed.   Note.— For  other  cases,   see  Railroadn, 
Cent  Dig.  |  966;  Dec.  Dig.  {  301.*] 

8.  Bailboads  (S  322*)  — Cbobsinos— Biohtb 

or  MOTOBUAN. 

A  motorman  may  assmne  that  one  ap- 
proaching a  crossing  is  in  the  possession  of  his 
tacultias  until  the  .contrary  appears. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  i  1018;  Dec  Dig.  |  822.*] 

9.  Bailboads  ({  351*)— Cbobsino  Accidents 
— Instbuctions. 

In  a  snit  for  death  of  a  traveler  at  a  rail- 
way crossing,  an  instruction  that  the  railroad 
company  had  the  right  to  operate  its  car  over 
the  road  when  decedent  was  injured,  as  averred 
in  the  complaint,  was  not  erroneous  as  being 
misleading. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  {  1103;  Dec  Dig.  I  SSL*] 

10.  TBIAL   (5   252*)— INBTBUCTIONB— OONIOBM- 

mr  TO  Etidencb— Last  Clbab  Chance. 
In  a  suit  for  death  of  a  traveler  at  a  rail- 
way crossing,  an  instruction  on  the  doctrine  of 
last  clear  chance  was  properly  refused,  where 
the  evidence  did  not  raise  that  issue. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  5B6-612;  Dec  Dig.  |  262.*] 

11.  Tbial  (1 260*)- Bktusal  or  Instbuctions 
—Mattes  Covebed. 

An  instruction  covered  by  one  given  is 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  660-650;   Dec  Dig.  |  260.*] 

12.  Bailboads  (S  851*)— Cbossing  Accidents 
—Instbuctions. 

In  a  suit  for  death  of  a  traveler  at  a  rail- 
way crossing,  an  instruction  that  if  defendant 
negligently  operated  its  car,  and  such  negli- 
gence proximately  caused  the  death,  plaintiff 
should  recover,  was  properly  refused  as  being 
incomplete. 

[Ed.  Note.— For  other  cases,   see  Bailroads, 
Cent  Dig.  ii  1193-1216;  Dec.  Dig.  i  851.*] 

13.  Tbial  (|  295*)— iNSTBUonoNS-CoRSiBUO- 

TION. 

Instructions  should  be  considered  as  an  en- 
tirety. 

[Bid.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  708-717 ;  Dec  Dig.  |  296.*] 

14.  Bailboads  (i  316*)— Intebubban  Roads 
— Speed. 

There  is  a  certain  standard  of  speed  at 
which  interurban  cars  may  be  safely  run  on  a 
public  highway,  and  whether  a  certain  speed  Is 
negligent  depends  upon  the  surrounding  drcnm- 
stances. 

[Ed.  Note. — EV>r  other  cases,   see  Bailroads, 
Cent  Dig.  Si  1006-1008;  Dec  Dig.  i  316.*] 

15.  Trial  (i  198*)  —  Invasion  of  Jubt's 
Pbovincb— Railway  Cbobsino  Accidents— 
Mattbbs  of  Law. 

An  instruction  that  one  driving  upon  a 
railroad  track  without  looking  for  approaching 
cars  in  such  close  proximity  to  a  car  that  he  is 
injured  is  guilty  of  contributory  ne^gence  war 
not  erroneous  as  invading  the  Jury's  province. 

[Ed.  Note.— For  other  cases,  see  TrlaL  Cent 
Dig.  ii  467-470;  Dec  Dig.  i  198.*) 
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16.  Railboads  (I  S48*)— Cbobsino  Aocidirtb 

—  CONTRIBUTOBY    NKGLlOteNCB— BVIDKNCK  — 

Weight. 

E>Tidence  held  to  show  that  death  of  a  tray- 
eler  at  a  railway  crossing  was  caused  by  his 
own  negligence. 

[EJd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §{  1144-1149 ;    Dec.  Dig.  !  848.*] 

Appeal  from  Circuit  Court,  Hancock  Coun- 
ty; R.  L.  Mason,  Judge. 

Action  by  Henry  Snow,  Administrator, 
against  the  Indianapolis  &  Baatem  Rail- 
way Company  and  another  Judgment  for 
defendants,  and  plaintiff  appeals.    Affirmed. 

Charles  I*  Tlndall,  for  appellant  W.  W. 
Cook  and  W.  H.  Latta,  for  appellees. 

IBACH,  J.  This  is  an  action  brought  by 
appellant,  administrator  of  the  estate  of  Wes- 
ley Addison,  deceased,  in  the  Hancock  cir- 
cuit court,  to  recover  damages  on  account 
of  the  alleged  negligence  of  appellee,  causing 
the  death  of  said  Addison,  and  for  the  benefit 
of  bis  next  of  kin.  The  complaint,  to  which 
a  demurrer  for  want  of  facts  was  overruled, 
is  in  one  paragraph,  and,  omitting  the  formal 
parts,  discloses  that  on  the  12th  day  of  Oc- 
tober, 1906,  plaintlfTs  decedent  was  at  the 
residence  of  Alonzo  Tyner,  who  lived  along  a 
public  highway  in  Hancock  county,  known 
as  tbe  "National  Road";  on  said  day  plain- 
tiff's decedent  started  to  return  from  Tj- 
ner'a  residence  to  his  own  home  In  a  buggy, 
and  drove  nortb  on  tbe  private  way  leading 
from  said  leer's  residence  to  the  traveled 
portion  of  said  National  Road,  and  in  order 
to  reach  said  road  it  was  necessary  to  re- 
cross  the  tracks  of  said  defendant;  that  west 
of  tbe  driveway,  between  tbe  bouse  of  said 
Tyner  and  tbe  defendant's  tracks,  there  were 
a  number  of  trees  and  bushes,  and  trolley 
poles  and  telephone  poles,  which  obstructed 
decedent's  view  of  tbe  tracks;  that  plainticrs 
decedent  ai^roacbed  defendant's  tracks  in  a 
buggy  at  a  slow  trot,  and  attempted  to  cross 
the  said  tracks  at  the  said  crossing,  and 
while  on  tbe  tracks  defendant,  Indianapolis 
&  Eastern  Railway  Company,  by  its  servant, 
carelessly  and  negligently  approached  from 
the  west,  with  one  of  its  cars,  at  a  high  and 
dangerous  rate  of  speed,  and  negligently  ran 
the  same  upon  and  against  the  decedent's 
buggy,  thereby  killing  him. 

It  is  also  charged  that  tbe  defendant's 
servants  In  charge  of  the  car  negligently  fail- 
ed, to  keep  tbe  same  under  proper  control, 
and  n^Ugently  failed  to  look  ahead  on  said 
public  road  for  persons  who  might  be  travel- 
ing tbereon,  and  that  defendant's  servants 
negligently  ran  said  car  upon  decedent,  with- 
out giving  any  signal  or  warning  whatever, 
in  time  so  that  decedent  could.  In  tbe  exer- 
cise of  ordinary  care,  have  avoided  said  In- 
Jury;  that  owing  to  tbe  said  obstructions,  de- 
cedent could  not  see  nor  bear  defendant's  car 
In  time  to  avoid  said  collision,  and  that  be 


was  unaware  of  the  approach  of  the  ear  un- 
til be  was  upon  tbe  tracks  at  tbe  crossing,  at 
which  time  decedent's  position  was  suddenly 
and  unexi)ectedly  rendered  perilous;  that  he 
nrged  his  horse  forward,  attempting  to  clear 
the  track,  and  did  everything  in  Us  power  to 
convey  himself  to  a  place  of  safety,  but  that 
he  was  unable  to  do  so  on  account  of  tbe 
high  and  dangerous  rate  of  speed;  that 
through  the  negligence  of  tbe  defendant  de- 
cedent was  killed ;  that  tbe  defendant,  Terre 
Haute,  Indianapolis  &  Eastern  Traction 
Company,  bas  taken  over  to  itself  all  tbe 
property,  the  rights  and  franchises  of  tbe 
Indianapolis  &  E}astem  Railway  Company, 
and  is  now  in  possession  of  and  owns  said 
railroad;  that  said  decedent  left  surviving  him 
his  widow,  Elizabeth  J.  Addison,  and  his 
daughter,  Anna  Shimm,  formerly  Addison, 
aged  29  years,  both  of  whom  were  living 
with  said  decedent  as  members-  of  his  family 
at  tbe  time  of  his  death,  and  dependent  upon 
him  for  support ;  that  decedent  earned  $1,000 
per  annum  prior  to  bis  death;  that  by  pea- 
son  of  tbe  facts  aforesaid  his  said  widow 
and  child  have  been  damaged  in  the  sum  of 
$10,000,  for  which  tbe  plaintiff  demands  judg- 
ment. Upon  the  issues  formed  by  general 
denial,  the  cause  proceeded  to  triaL  A  ver- 
dict in  favor  of  appellee  was  returned,  and 
save  the  motion  of  appellant  for  a  new  trial. 
Judgment  was  rendered  against  appellant 
that  he  take  nothing  by  bis  action,  and  for 
costs: 
(The  only  error  assigned  is  that  tbe  court 
erred  in  overruling  appellant's  motion  for  a 
new  trial.  The  grounds  therefor,  relied  up- 
on for  reversal,  are  that  the  court  erred  In 
giving  and  refusing  to  give  certain  instruc- 
tions, and  in  the  exclusion  of  certain  evi- 
dence offered  by  appellant. 

The  following  facts  are  revealed  by  tbe 
evidence  in  tbe  case:  The  deceased  bad 
been  at  the  home  of  a  neighbor,  and  was  re- 
turning to  bis  own  home,  driving  north 
along  the  private  way  leading  from  sucb 
neighbor's  home  to  the  main  road.  He  was 
acquainted  with  tbe  road  and  crossing  over 
the  track  where  be  was  injured.  There  waa 
nothing  present  at  tbe  time  to  attract  bis 
attention  from  the  surroundings.  He  under- 
took to  cross  in  the  daytime  over  this  cross- 
ing where  there  was  a  clear  track,  nothing 
to  obstruct  bis  view  of  an  ai^roacbing  car 
for  a  long  distance  both  to  tbe  east  and  west 
from  the  point  of  crossing,  and  for  sevovl 
feet  before  driving  upon  tbe  crossing.  Tbe 
country  surrounding  the  point  was  open  and 
unobstructed,  the  track  running  east  and 
west,  and  be  was  driving  to  the  north.  His 
horse  was  traveling  at  a  "dog  trot"  He  did 
not  change  the  gait  of  the  borae  until  after 
the  horse  got  on  tbe  railroad  trade ;  then  de- 
ceased got  up  In  the  buggy  and  slapped  tbe 
horse  with  tbe  lines  in  order  that  be  might 
burry  over,  but  at  no  time  did  be  stop  the 
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horse  prior  to  driving  npon  the  track.  It  Is 
testified  by  some  of  the  witnesses  that  he 
did  not  even  look  toward  the  car  before  driv- 
ing upon  the  track.  Other  witnesses  state 
that  he  did  look  some  distance  before  he  en- 
tered upon  the  track,  and  then  It  was  that 
he  began  to  hurry  his  horse  over.  It  ap- 
pears that  at  any  point,  for  some  distance 
away  from  the  crossing,  before  going  upon 
the  track,  he  could  have  seen  the  car  bad  he 
looked.  Some  of  the  witnesses  testify  that 
the  whistle  wis  sounded  600  or  700  feet  from 
the  crossing;  that  the'  top  of  decedent's  buggy 
was  half  down;  that  the  motorman  upon  ap- 
proaching the  place  of  accident,  blew  the  or- 
dinary crossing  whistle,  then  several  quick 
whistles  were  given,  then  the  motorman  re- 
versed the  car.  At  that  time,  the  horse  and 
buggy  were  just  coming  upon  the  track.  The 
car  at  that  time  was  from  SO  to  100  feet 
away  when  he  came  npon  the  track. 

It  thus  appears  that  the  deceased  was 
familiar  with  the  location  of  the  track  and 
the  Burronndhigs;  that  it  was  In  the  day- 
time on  a  clear  bright  day  with  nothing  of 
consequence  to  obstruct  his  view  to  the  west 
In  the  direction  of  the  approaching  car;  that 
be  bad  an  unobstructed  view  for  some  con- 
siderable distance  away  from  the  crossing, 
before  going  upon  the  track,  at  any  point  of 
which  he  could  have  seen  the  car  had  he 
looked,  and  that  the  whistle  was  sounded 
600  or  700  feet  away  from  the  crossing.  Un- 
der such  a  state  of  facts.  It  has  been  held  as 
a  matter  of  law  that  a  person  attempting  to 
cross  would  be  guilty  of  negligence  defeating 
a  recovery.  Mann  v.  Belt  Ry.,  128  Ind.  143, 
28  N.  B.  819;  Wilcox  v.  Rome,  etc.,  Ry.  Co., 
S9  N.  Y.  358,  100  Am.  Dec.  440;  Young  v. 
Citizens'  St  Railway  C!o.,  148  Ind.  64,  44 
N.  B.  927,  47  N.  B.  142. 

If  decedent  attempted  to  cross  over  the 
track,  when  he  knew  the  approaching  car 
was  nearby,  he  thereby  Incurred  the  risk. 
When  one  voluntarily  attempts  to  cross  a 
track  In  front  of  a  moving  car,  which  was 
seen,  or  could  have  been  seen  if  the  party 
bad  looked,  and  which  was  approaching  not 
far  distant  from  the  crossing,  and  a  colli- 
sion occurs,  he  cannot  recover.  Ohio,  etc., 
Ry.  Co.  V.  Walker,  113  Ind.  196,  16  N.  E. 
234,  3  Am.  St.  Rep.  638;  Cadawallader  v. 
Llewellyn,  128  Ind.  618,  27  N.  E.  161.  Ap- 
pellee's servants  saw  deceased  while  he  was 
traveling  along  the  private  road,  leading  to 
the  crossing,  and  they  had  the  right  to  as- 
sume that  he  saw  or  heard  the  car  approach- 
ing. The  car  was  at  all  times  within  hto 
▼lew,  when  he  was  near  enough  to  the  cross- 
ing, to  make  it  necessary  for  him  to  leam 
for  his  own  safety  whether  a  car  was  about 
to  cross  over  the  same,  when  he  himself  was 
attempting  to  cross.  They  also  had  the  right 
to  assume  that  be  would  not  voluntarily 
throw  himself  in  a  place  of  danger,  but  he 
would  make  use  of  all  of  his  faculties,  and 
use  ordinary  care,  at  least,  to  observe  the 


approach  of  a  car,  and  they  had  the  right 
to  run  the  car  and  operate  the  same  upon 
these  presumptions. 

In  a  well-considered  case,  the  Supreme 
Court  say:  "The  conduct  of  the  deceased 
when  first  seen  on  the  highway,  driving 
toward  the  crossing,  was  apparently  that  of 
an  ordinary  person.  There  was  nothing  to 
show  that  he  was  not  endowed  with  and  pos- 
sessed all  the  senses  and  faculties  ordinarily 
possessed  by  a  human  being.  Appellant's 
servant  had  the  right,  under  the  circumstanc- 
es to  presume  that  the  deceased,  before 
reaching  the  crossing,  would  exercise  proper 
caution  to  prevent  Injury  to  himself;  that  he 
would  not  only  listen,  but  also  look  In  each 
direction  for  approaching  trains  before  at- 
tempting to  cross  the  track,  and,  if  he  did  so, 
he  would  see  the  train  and  be  warned,  and 
stop  at  the  last  moment  before  entering  upon 
the  track."  Cleveland,  etc.,  Ry.  Co.  v.  Mil- 
ler, 149  Ind.  603,  504,  40  N.  B.  445. 

There  has  been  much  confusion  over  the 
rights  and  duties  of  an  operator  of  an  intet- 
urban  railway,  as  distinguished  from  a  steam 
railway.  This  Is  no  doubt  due  to  the  fact 
that  an  interurban  railroad  partakes  some- 
what of  the  character  of  a  street  railway 
when  the  tracks  are  laid  in  the  street,  but 
when  we  consider  an  Interurban  railroad  op- 
erated on  its  own  private  right  of  way,  oi 
outside  of  the  traveled  portion  of  a  public 
highway,  there  appears  no  reason  for  distinc- 
tion, and  there  is  none.  The  Supreme  Court 
of  Ohio  say:  "It  seems  reasonably  clear  that 
while  operating  the  cars  of  an  Interurban 
railroad  within  a  municipality,  the  regula- 
tions and  powers  of  a  street  railroad  compa- 
ny are  applicable,  but  when  It  comes  to  run- 
ning cars  of  such  railroads  in  the  open  coun- 
try, upon  a  track  substantially  the  same  as 
the  track  of  a  steam  railroad,  and  at  a  high 
rate  of  speed.  It  would  seem  that  the  same 
rules  as  to  negligence  and  contributory  neg- 
ligence should  prevail  as  are  applicable  to 
steam  railroads.  The  danger  Is  the  same  In 
either  case,  and  where  there  Is  no  difference 
in  danger,  there  should  be  no  difference  In 
the  care  required,  nor  In  the  rights  and  lia- 
bilities flowing  from  the  neglect  to  observe 
the  proper  care."  Electric  Street  Railroad 
Co.  V.  Lobe,  Adm'r,  68  Ohio  St  101,  67  N.  B. 
161,  67  L.  R.  A.  637. 

The  second,  eighth,  twelfth,  and  sixteenth 
Instructions,  given  at  the  request  of  the  ap- 
pellee, and  which  are  objected  to,  may  prop- 
erly be  considered  together.  It  Is  claimed 
that  the  use  of  the  words  "private  crossing" 
In  each  of  said  instructions  was  misleading. 
These  Instructions  Informed  the  Jury  relative 
to  the  care  required  in  approaching  private 
railroad  crossings.  The  use  of  the  words  . 
objected  to  was  not  erroneous  when  applied 
to  the  Issues  and  the  evidence  In  the  case. 
These  Instructions  might  possibly  be  inclined 
to  mislead  the  jury,  when  considered  sepa- 
rately and  alone,  but  when  considered  to--. 
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gather,  and  In  connection  with  other  Instrac- 
tlODfl  given  on  the  same  subject,  they  were 
not  misleading,  and  were  properly  given. 

Instruction  No.  4,  glvrai  at  the  request  of 
appellee^  over  the  objection  of  appellant,  told 
the  Jury  that  If  deceased  was  hard  of  hear- 
ing, then  the  law  required  bim  to  make  nse 
of  his  other  senses  to  avoid  danger.  This 
Instruction  was  applicable  to  the  evidence, 
and  the  court  did  not  err  in  so  charging  the 
jury. 

Instruction  No.  6,  requested  by  appellee, 
was  objected  to  also.  It  told  the  Jury  If  they 
found  from  the  evidence  that  the  deceased 
drove  upon  the  track  In  such  close  proximity 
to  the  car  that  a  coUlsion  was  unavoidable, 
and  if  he  had  looked  vrlth  care  proportionate 
to  his  surroundings,  he  could  have  seen  and 
avoided  said  car,  then  he  could  not  recover. 
By  this  Instruction  the  Jury  were  told  if  the 
deceased  failed  to  exercise  ordinary  care,  and 
such  failure  caused  bis  injury,  he  was  then 
not  entitled  to  recover.  This  Is  a  correct 
statement  of  the  law,  and  there  was  no  er- 
ror on  the  part  of  the  conrt  In  so  Instructing 
the  Jury. 

It  has  been  repeatedly  held  by  the  courts 
of  this  state,  as  well  as  other  states,  "that 
the  rights  of  travelers  and  a  railroad  compa- 
ny upon  a  highway  crossing  are  equal.  Nei- 
ther has  an  exclusive  right  to  use  It,  and 
both  are  bound  to  do  what  the  law  requires 
of  them.  The  right  of  the  company  Is,  how- 
ever, superior  In  one  respect;  that  Is,  the 
right  of  priority  of  passage.  Of  necessity 
this  must  be  true,  since  it  cannot  be  legally 
possible  that  cars  must  be  brought  to  a  stop 
at  every  highway  crossing.  In  order  to  allow 
travelers  to  pass  over."  Louisville,  etc.,  By. 
C!o.  V.  Phillips,  112  Ind.  59,  13  N.  B.  132,  2 
Am.  St  R^.  155.  Mr.  Beach  says  of  a  trav- 
eler who  Is  about  to  cross  a  railroad  track: 
"He  must  assume  that  there  is  danger,  and 
act  with  ordinary  prudence  and  circumspec- 
tion upon  that  assumption."  Beach,  Contrlb- 
atory  Negligence,  191. 

The  ninth  Instruction  was  also  objected  to. 
It  Instructed  the  Jury  that  a  motorman  may 
assume  that  a  person  attempting  to  or  about 
to  cross  the  track  of  a  railroad  at  a  crossing, 
is  in  the  possession  of  his  faculties,  until 
something  appears  to  the  contrary.  This  in- 
struction is  correct,  and  Is  supported  by  the 
case  of  Ohio,  etc.,  Bailway  Co.  v.  Walker,  su- 
pra. 

Objection  Is  made  to  the  Instruction  No. 
16V^,  requested  by  appellee,  which  is  as  fol- 
lows: "I  instruct  you  that  defendant  had 
the  right  to  operate  its  car  over  the  Nation- 
al Boad  at  the  time  and  place  where  the  de- 
cedent was  injured,  as  averred  in  the  com- 
plaint." Counsel  for  appellant  Insists  that 
this  instruction  was  misleading;  that  it  In- 
structed the  Jury  that  the  appellee  had  the 
right  to  operate  its  car  In  the  highway  as 
alleged  In  the  complaint;  and  that  the  com- 
plaint alleges  negligence  in  the  operation  of 


the  car  In  many  partlenlars.  The  position 
takoD  by  the  appellant  is  not  correct  The 
instruction  relates  to  the  time  and  place  of 
the  accident,  and  not  the  manner  In  which 
the  car  was  operated. 

Instruction  No.  1,  requested  by  appellant 
and  refused.  Involved  the  doctrine  of  the  last 
clear  chance,  and  was  not  applicable  to  the 
facts  In  the  case,  and  it  was  therefore  prop- 
erly refused. 

Instruction  No.  8,  requested  by  appellant, 
so  far  as  applicable^  was  covered  by  other 
instructions  given. 

Instruction  No.  11,  requested  by  the  appel- 
lant and  refused,  would  have  told  the  Jury 
if  they  found  that  the  appellee  negligently 
operated  its  said  car,  and  such  negligence 
was  the  proximate  cause  of  the  death  of  the 
decedent  then  they  shonld  find  for  the  plain- 
tiff, l^ls  Instruction  was  Incomplete,  and 
for  this  reason,  the  court  did  not  err  In  its 
refusal.  Over  v.  Schiffline,  1Q2  Ind.  191,  28 
N.  B.  91;  Mnsgrave  v.  State,  133  Ind.  297, 
32  N.  E.  885. 

Objection  is  made  to  that  part  of  lnstm» 
tion  No.  15  given  by  the  court  of  its  own 
motion  which  told  the  Jury  that  a  car  "may 
be  run  at  a  higher  rate  of  speed  over  pab- 
11c  highways  In  the  country  than  on  the 
streets  of  a  city  where  travel  la  more  numer- 
ous and  the  streets  more  crowded."  It  is  a 
well-established  rule  that  instructions  are  to 
be  considered  as  an  entirety,  and  not  in  frag- 
ments or  portions.  The  language  above  quot- 
ed might  'standing  alone,  be  misleading,  but 
when  read  as  an  entirety  said  Instruction  cor- 
rectly advised  the  Jury  there  was  no  cer- 
tain standard  of  speed  at  which  intemrban 
cars  might  be  safely  run  on  a  public  highway 
in  this  state,  but  that  in  determining  wheth- 
er a  given  8i>eed  was  negligence  or  not  de- 
pended upon  the  drcnmstances  In  each  par- 
ticular case,  and  left  the  question  to  be  de- 
termined by  the  Jury,  whether  In  the  case 
at  bar,  the  car  was  run  at  a  dangerous  and 
unsafe  rate  of  speed.  In  view  of  the  loca- 
tion and  conditions  surrounding  the  accident 
This  was  one  of  the  facts  to  be  determined 
by  the  Jury,  and  the  Instruction  was  prop- 
erly given. 

Instruction  No.  18,  given  by  the  court  up- 
on its  own  motion,  told  the  Jnry  that  if  one 
drives  upon  a  railroad  track  in  a  highway, 
without  looking  as  to  the  approaching  cars, 
and  thereby  drives  in  front  of  an  approach- 
ing car  in  such  close  proximity  that  such  per- 
son is  injured  by  the  car,  that  person  would 
be  guilty  of  contributory  negligence.  Appel- 
lant claims  this  was  erroneous,  because  it 
was  an  invasion  of  the  province  of  the  Jury. 
In  view  of  the  facts  of  this  case,  and  in  con- 
sideration of  all  of  the  other  instructions 
given,  we  cannot  conclude  that  the  Instruc- 
tion was  so  erroneous,  or  that  the  error  la 
one  that  will  Justify  reversing  this  cause. 
The  Jury  certainly  could  not  have  been  isla* 
led  by  lb  « 
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We  bare  considered  carefully  all  of  tbe 
Instructions  wblch  are  objected  to  by  api)el- 
lant,  and  we  conclude  that  there  was  no  er- 
ror on  the  part  of  the  court  In  giving  or  re- 
fusing to  give  the  Instructions  which  have 
been  questioned.  We  think  It  clear  that  the 
appellant's  Intestate  was  guilty  of  contribu- 
tory negligence,  and  that  such  negligence  was 
the  cause  of  his  death.  The  result  reached 
In  the  trial  in  the  court  below,  seems  to  hare 
been  proper,  and  we  are  unable  to  find  any 
error  In  the  record. 

Judgment  affirmed. 

(48  Ind.  Ai9.  Sttr 

HARROD  ▼.   BISSON.     (No.  6,885.)  i 
(Appellaiie  Gonrt  of  Indiana,  Division  No.  1. 
Feb.  23,  19U.) 

1.  WrrTTEBMB   (i  275*)— Caoss-BxAiaNATioN 

— SCOPK. 

In  an  action  against  a  physician  for  negli- 
gent treatment,  where  be  testified  on  direct  ez- 
aminaticn  his  treatment  was  proper,  evidenee 
that,  after  the  salt  was  filed,  tie  conveyed  his 
real  estate  to  bis  wife,  was  competent  on  cross- 
examination,  though  the  matter  was  not  touch- 
ed on  in  his  direct  examination,  as  tending  to 
show  a  feeling  that  he  might  not  have  properly 
treated  the  plaintiff. 

lEi.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  I  275.»] 

2.  EviuEKCE  ({  219*)— ADiasaioHB  — Adios- 
sioNS  BY  Conduct. 

In  an  action  against  a  physician  for  neg- 
ligent   treatment,    the   conveying   of   his    real 
groperty  to  bis  wife  after  the  filing  of  the  suit 
I  admissible  as  an  adnuBsion  b;  conduct  show- 
ing that  he  realized  the  plaintiff  should  prevail. 
[Ed.    Note. — ^For   other   cases,   see    Bvidence, 
Dec.  Dig.  t  2m*] 

8.  BTiDBircn    (§    263*)— Admissiorb— Psoor— 

RiOHTB  OP  Opposite  Fabtt. 

Where  It  was  shown,  as  an  admission  by 
conduct,  that  a  physician  conveyed  his  real 
property  to  bis  wife  after  an  action  for  mal- 
practice was  filed  against  him,  he  was  entitled 
to  explain  the  transaction,  or  to  have  an  in- 
struction limiting  its  application. 

[Ed.    Note. — For    other   cases,   see    Elvidence, 
Cent  Dig.  U  1022-1027 ;   Dec.  Dig.  i  263.*] 
4.  Appeai,  and  Ebbob'(|  1170*)  —  RKvnw — 

HABHLESS  £2SB0S— EXAIONATIOK  OF  BZPXBT 

WrrossB. 

Where  a  medical  expert  had  Just  testified 
as  to  his  examination  and  to  the  condition  of  a 
wounded  wrist,  alleged  to  have  been  negligently 
treated,  a  question  calling  for  his  opinion,  bat 
not  expressly  limiting  it  to  bis  previous  testi- 
mony, will  be  presumed  to  have  been  based  up- 
on it,  and  under  Bums'  Ann.  St.  1908,  {  407, 
Providing  that  errors  not  prejudicial  shall  l>e 
isregarded.  and  section  700,  providing  that  no 
judgment  shall  be  stayed  where  it  appears  the 
merits  of  the  cause  have  fairly  been  tried,  will 
be  considered  harmless  error. 

[Ed.  N<>te>— For  other  cases,  see  Appeal  and 
Error^  (3ent  Dig.  H  4540-454i5;    Dec  Dig.  { 

6.  TBiAL  (J  253*)— iNSTBTJonoRS— Scope. 

A  single  instruction  need  not  give  all  the 
law  appIicaUe  to  the  case,  bat  is  snffident  if 
correctly  stating  the  law  applicable  -  to  its 
sphere. 

[EH.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  It  618-623;  Dec  Dig.  i  253.*) 


6.  TbIAL  (I  258*)- MlBtEADlWO  iKSTBUCnONB. 

Where  a  complaint  consisted  of  several  par- 
agraphs,  an  instruction  that  the  jury  might  nn4 
for  the  plaintiff  if  they  found  from  the  evi- 
dence that  the  material  allegations  of  any  one 
paragraph  had  been  proved,  sufficiently  indicat- 
ed to  theni  that  they  might  so  find  under  the 
other  instructions  given,  and  was  not  mislead- 
ing. 

[Bd.  Note.— For  other  cases,  see  Trial  Cent 
Dig.  i$  613-623;   Dec  Dig.  {  253.*] 

7.  ApfEAi,   ANn   Bbhob   (S   1068*)— Hxviiw— 

HaBHXXSB    EiBBOB— iNBTBTTOnONB. 

Where  the  jury's  answers  to  interrogato- 
ries show  that  no  harm  resulted  from  an  erro- 
neous instruction,  it  is  not  ground  for  reversal. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror.  Cent.  Dig.  SS  4225^4230;  Dec  Dig.  | 
1068.*] 

8.  TBIAX.  (}  234*)— iKBTBUOTIOirB— BxmDKif  ov 
Pboop. 

An  instruction  that  the  burden  of  proving 
contributory  negligence  is  upon  the  defendant 
and  until  he  has  shown  it  by  a  preponderance 
of  evldmce,  etc.,  does  not  mean  that  it  is  neces- 
sary tor  his  evidence  to  show  it. 

[Bd.  Note.— For  other  cases,  see  Trial/  Cfent 
Dig.  {|  534-538;   Dec  Dig.  I  234.*] 

9.  Damages  (|  60*)— MBAStTBE— Injtjbim  to 
Person— Mental  Suffebino — Remoteness. 

Worry  and  mental  pain  resulting  from  the 
contemplation  of  a  deformity  caused  by  a  negli- 
gent injury,  or  the  humiliation  of  going  through 
life  in  that  condition,  are  too  remote  to  be  con- 
sidered as  damages,  but  personal  disfigurement 
resulting  from  a  negligent  injury  is  an  element 
of  damage,  and  the  mental  distress  reasonably 
flowing  from  it,  such  as  may  be  experienced 
from  the  use  of  the  injured  member. 

[Bid.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  f  100;   Dec  IMg.  |  50.*] 

10.  Action  (J  27*)— Natube— Tobt  ob  Oon- 
TBACT— Actions  eob  Malfbactice. 

A  complaint  in  an  action  against  a  phyd- 
clan  for  malpractice  which  set  out  the  lurfng, 
but  averred  no  promise  of  careful  treatment, 
and  alleged  that  the  injury  was  cansed  by  the 
negligent  careless  and  unskillful  treatment,  is 
based  on  tort 

[Ed.  Note.— For  other  cases,  sea  Action,  (Tent 
Dig.  IS  160-195;  Dec  Dig.  |  27.*] 

11.  Limitation  op  AonoNS  ({  127*)— Com- 
mencement op  Action- Amendinq  C<om- 
plaint. 

Where  an  amended  complaint  was  based 
on  the  same  theory  as  the  first  It  related  back 
to  it  for  the  purpose  of  avoiding  the  statute  of 
limitations. 

[Bd.  Note. — For  other  cases,  see  Umitation 
of  Actions,  (}ent  Dig.  |{  543-647 ;  Dec  Dig.  | 
127.*] 

Appeal  from  (Micalt  Court,  Allen  County; 
B.  O'Ronrke,  Judge. 

Action  by  Mary  Bisson  against  Morse  Har- 
rod.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Fred  Shoaff  and  Zollars  ft  Zollars,  for  ai^ 
pellant  A.  H.  Blttlnger  and  A.  B.  Houdc, 
for  appellee. 

HOTTEIi,  J.  This  Is  an  action  against  the 
appellant  to  recover  damages  alleged  to  Hayt 
resulted  trom  the  negligent  and  unskUlfol 
manner  In  which  he  reduced  and  treated  ap- 
pellee's fractured  and  Injured  wrist  and  hand. 

The  amended  complaint  is  in  three  pent- 
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graphs.  It  will  be  necessary  to  set  ont  the 
substance  of  the  first  only,  which  Is  as  fol- 
lows: "That  on  Angnst  25,  1904,  appellant 
was  a  practicing  physician  and  surgeon ;  that 
on  Bald  day  the  appellee,  Mary  Blsson,  fell 
from  a  chair  and  dislocated,  bmlsed  and  In- 
jured the  wrist  of  her  left  arm,  and  dislocat- 
ed, bruised,  broke  and  injured  the  bones  In 
the  wrist  and  hand  on  her  left  arm,  and  the 
appellant  undertook  faithfully,  skillfully,  and 
diligently  to  treat  and  set  and  endeavor  to 
cure  said  hand,  any,  and  wrist,  but  the  plaln- 
tUT  avers  that,  on  the  contrary  thereof,  the 
said  defendant  conducted  himself  in  and  about 
his  endeavoring  to  set  said  wrist  and  hand, 
and  In  and  about  curing  the  same,  so  unskill- 
fully,  negligently,  and  unprofesslonally,  that 
by  reason  of  the  Improper  treatment,  and  un- 
skillful and  negligent  conduct  of  the  defend- 
ant, said  wrist  and  hand  were  not  set,  nor 
healed  and  cured,  but  were  permitted  to  re- 
main out  of  place  for  the  space  of  six  weeks 
and  three  days,  until  It  became  Impossible  to 
properly  set  or  cure  the  same,  whereby  she 
is  damaged  In  the  sum  of  fire  thousand  dol- 
lars." 

A  demurrer  was  filed  to  each  of  the  par- 
agraphs of  amended  complaint,  which  was 
by  the  court  overruled  and  exceptions  given 
appellant.  The  cause  was  then  put  at  Issue 
by  answer  in  general  denial,  and  a  separate 
answer  of  the  two-year  statute  of  limitations 
to  each  of  the  paragraphs.  The  cause  was 
tried  by  Jury,  and  a  verdict  of  $1,000  for  ap- 
pellee returned  with  answers  to  Interrogato- 
ries. A  motion  for  new  trial  was  overruled, 
and  judgment  rendered  on  the  verdict  for 
$1,000,  from  which  the  appellant  prayed  an 
appeal  to  this  court  The  only  error  assign- 
ed, argued  by  counsel,  is  the  overruling  of 
the  motion  for  new  trial. 

The  first  ground  of  this  motion,  urged  by 
counsel.  Is  one  which  relates  to  the  admis- 
sion of  evidence.  On  cross-examination  the 
appellant  was  asked  the  following  question: 
"Doctor,  did  you  convey  your  real  estate  to 
your  wife  after  this  suit  was  brought  or  Just 
before?"  And  over  the  objection  and  excep- 
tion of  the  appellant  the  doctor  was  permit- 
ted to  answer  the  question,  "Yes."  Appel- 
lant's counsel  Insists  that  this  was  error; 
that  the  evidence  "had  no  relation  to  any  Is- 
sue In  the  case,"  and  especially  that  it  was 
not  admissible  on  cross-examination  because 
there  was  no  examination  of  the  witness  up- 
on this  subject  in  his  examination  in  chief. 
As  an  independent  fact,  this  conveyance  by 
appellant  of  his  real  estate  to  his  wife  is 
foreign  to  any  Issue  in  the  case,  and  it  could 
be  competent  and  material,  if  at  all,  but  for 
<mi  purpose,  viz.,  it  might  disclose  inculpa- 
tory facts  and  circumstances,  or  an  admis- 
sion by  way  of  acts  and  conduct  proper  to 
be  submitted  to  a  jury,  as  tending  to  show 
that  the  appellant  himself  was  conscious  of 
having  failed  and  neglected  to  treat  the  ap- 
pellee's  Injured  arm  In  that  skillful  and  car&- 1 


fnl  manner  which  the  law  required  under 
such  circumstances,  and  feared  that  he  might 
be  required  to  respond  in  damages  on  ac- 
count of  such  neglect  and  lack  of  skill.  We 
assume  that  it  was  upon  this  theory  that  the 
court  below  admitted  the  evidence.  The  ap- 
pellant testified  In  chief  to  his  treatment  of 
the  broken  arm,  and  in  effect  denied  any  act 
of  omission  or  commission  that  it  in  any  way 
tended  to  show  any  lack  of  professional  skill, 
care  or  attention,  but  said  in  effect  that  he 
did  everything  that  a  carefnl,  attentive,  and 
skillful  surgeon  would  have  done  under  the 
same  circumstances.  This  being  the  effect 
of  appellant's  testimony,  it  was  proper  on 
cross-examination  for  the  appellee  to  elldt 
from  appellant  any  admission,  by  way  of 
words  or  oondnct,  that  tended  to  contradict, 
destroy,  weaken  or  discredit  his  said  evidence 
In  chief,  and  we  think  tiie  evidence,  or  ad- 
mission elicited  by  the  question  objected  to^ 
tended,  in  some  degree,  to  have  this  effect,  or 
at  least  was  a  question  necessarily  prelim- 
inary to  other  questions  which  might  elldt 
answers  having  such  tendency  and  effect,  and 
t^at  for  this  reason  the  evidence,  if  compe- 
tent and  proper  at  all,  was  proper  on  cross- 
examination. 

There  seems  to  be  some  confilct  In  the  au- 
thorities in  different  states  as  to  the  admis- 
sibility of  this  character  of  evidence,  but  we 
think  the  weight  of  authority  and  the  better 
reasoning  of  the  same  favors  Its  admission. 
In  the  case  of  Myers  v.  Moore,  8  Ind.  App. 
226,  231,  28  N.  B.  724,  726,  this  court  said: 
"The  appeUant  testified  In  his  own  behalf, 
and  over  his  objection  was  asked  upon  cross- 
examination,  and  required  to  answer,  abont 
the  disposition  made  by  him  of  his  property 
after  the  commission  of  the  alleged  assault 
and  battery.  This  examination  was  compe- 
tent for  one  purpose.  It  might  disclose  In- 
culpatory facts  and  drcumstances  proper  to 
be  submitted  to  the  Jury.  It  might  throw 
light  upon  the  quality  of  the  acts  charged 
against  the  appellant  in  the  complaint.  It  is 
upon  this  principle,  of  theory,  that  evidence 
of  fiight,  escape,  disguise,  concealment,  and 
the  like  may  properly  be  considered  in  de- 
termining the  guilt  or  Innocence  of  the  ac- 
cused in  a  criminal  case.  Its  weight  would 
be  a  question  for  the  jury.  If  the  appellant 
wanted  to  avoid  an  improper  application  by 
the  jury  of  this  evidence,  he  should  have  pre- 
pared a  diarge  upon  that  subject  and  re- 
quested the  court  to  give  it" 

Wharton,  in  his  law  on  Bvidenoe,  vol.  2, 
I  1081,  says:  "Admission  may  be  by  acts  as 
well  as  by  words.  Silence  itself  may,  as  w» 
shall  soon  more  fully  see,  under  certain  cir- 
cumstances, be  proved  as  involving  an  ad- 
mission; and  a  fortiori  may  such  acts  aa 
are  tantamount  to  an  admission  In  words." 
To  the  same  effect  Is  the  case  of  Parker  ▼. 
Monteith,  7  Or.  277,  279.  See.  alto,  1  OreoO. 
Ev.  {{  65,  170. 

In  the  case  of  Heneky  t.  Smith,  10  Or.  34d, 
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45  Am.  Step.  143,  a  deed  had  been  admitted 
In  evidence  by  tbe  lower  court  showing  a 
conveyance  by  defendant  of  several  parcels 
of  reel  estate,  the  consideration  for  which 
was  $12,000.  This  deed  was  executed  14  days 
after  the  Bhooting,  and  6  days,  as  It  appears 
from  the  record,  after  the  action  was  com- 
menced, and  the  summons  served.  The  ad- 
mission of  this  evidence  was  also  duly  ob- 
jected to,  and  an  exception  taken  to  tbe  rul- 
ing of  tbe  court  admitting  It  to  go  to  tbe  ju- 
ry. In  discussing  that  case  tbe  Supreme 
Court  of  Oregon  said:  "In  view  of  Its  char- 
acter and  the  circumstances  under  wblcb  It 
was  executed,  we  think  It  was  properly  ad- 
mitted. The  jury  might  reasonably  Infer 
from  this  act  of  the  appellant,  in  view  of  all 
Its  surroundings,  that  it  was  prompted  by  a 
consciousness  on  his  part  that  tbe  shooting 
of  the  respondent  was  nnjustlfiable',  and  that 
he  was  l^ally  liable  for  tbe  damages  occa- 
sioned by  It  In  this  view.  It  would  operate 
like  an  admission  of  liability,  and  be  equally 
competent.  'Admissions  may  be  by  acts,  as 
well  as  by  words.'  Pennsylvania  R.  R.  y. 
Henderson,  51  Pa.  315.  Wigmore  on  Evi- 
dence, 1,  I  282,  uses  the  following  language: 
"The .  conveyance  of  property  daring  litiga- 
tion or  just  prior  to  it  may  be  evidence  of 
the  transferror's  consciousness  that  he  ou^t 
to  lose." 

Counsel  for  appellant  Insist  that  In  this 
state  tbe  most  recent  case  upon  this  subject 
Is  the  case  of  MUler  et  al.  v.  Dill  et  al.,  140 
Ind.  326,  49  N.  E.  272,  which  they  say  is 
directly  in  point  and  an  authority  against 
tbe  admission  of  this  evidence.  We  do  not 
80  construe  that  case.  That  case  was  one 
where  the  plalntUts  brought  suit  to  cancel 
some  promissory  notes,  claiming  that  they 
were  forgeries.  One  of  tbe  plaintiffs  testified 
in  bis  own  behalf,  and  upon  cross-examina- 
tion was  asked  If  he  then  owned  property, 
and  If  he  did  not  convey  i)roperty  held  by 
him  at  the  time  of  the  alleged  execution  of 
the  notes,  to  which  question  the  court  sus- 
tained objections,  and  tbe  Supreme  Court  said 
in  reference  thereto:  "It  is  claimed  that  this 
question  would  have  elicited  the  Information 
that  the  witness  had  conveyed  property  held 
by  him  at  tbe  time  of  tbe  alleged  execution 
of  the  notes,  and  that  he  had  no  property  at 
the  time  of  the  examination.  The  inferenc- 
es sought  to  be  drawn  were  that  the  convey- 
ance was  fraudulent,  having  been  intended 
to  defeat  these  notes,  and  therefore  an  act 
Inconsistent  with  the  evidence  of  tbe  witness 
that  he  had  not  executed  the  notes,  and  had 
no  knowledge  of  their  existence.  Whatever 
tbe  legitimate  inference  from  a  fraudulent 
or  voluntary  conveyance,  there  can  be  no  In- 
ference from  the  mere  conveyance  of  one's 
property  that  be  is  a  debtor,  or  that  he  does 
so  to  defeat  a  claim,  tbe  validity  of  which  he 
denies." 

It  will  be  seen  that  tbe  facts  In  this  case, 
relied  upon  by  counsd  for  appellant,  were 


entirely  different  from  those  In  the  case  at 
bar.  It  was  plaintiff  and  not  tbe  defendant 
who  was  asked  the  question,  and  the  same 
inference  was  not  warranted  in  the  offered 
evidence  in  that  case  that  would  be  warrant- 
ed in  the  case  at  bar,  and  in  that  case  the 
only  question  put  was:  "If  he  (tbe  plaintiff) 
then  owned  property,  and  If  he  had  not  con- 
veyed property  held  by  him  at  the  time  of 
the  alleged  execution  of  the  notes."  There 
was  no  offer  to  follow  this  question  up  with 
other  questions  and  answers  showing  that 
the  conveyance  was  fraudulent.  If  the  harm 
came  from  the  question,  which  appellant  in- 
sists probably  resulted,  It  seems  to  us  that 
It  most  have  been  due  to  tbe  silence  of  ap- 
pellant and  the  want  of  an  explanation  by 
him  of  the  facts  and  circumstances  connected 
with  the  conveyance.  This  tbe  appellant 
could  have  prevented  by  such  explanation.  If 
In  fact  the  conveyance  was  bona  fide,  and  not 
made  on  account  of  a  consdonsness  of  his 
own  inculpatory  acts.  After  this  question 
and  answer,  appellant  was  entitled,  on  a  re- 
direct examination,  to  a  full  explanation  and 
statement  of  aU  the  facts  and  circumstances 
of  the  conveyance  to  the  end  that  the  jury 
might  draw  no  improper  inference  from  the 
admitted  evidence.  Appellant  also  had  the 
further  protection  that  the  law  affords  of 
defining  the  application  and  purpose  of  tbe 
admitted  evidence  by  tendering  an  instruc- 
tion on  the  same.  Myers  v.  Moore,  supra; 
Marks  v.  Jacobs,  76  Ind.  216;  Pittsburgh, 
etc.,  R.  R.  Co.  v.  Noel,  77  Ind.  110. 

Appellant's  counsel  also  Insist  that  a  line 
of  cases  applying  to  the  admission  in  evi- 
dence of  changes  in,  and  repairs  of,  machin- 
ery causing  personal  injuries  are  in  point 
and  controlling  on  this  question.  We  think 
this  line  of  cases  are  in  point,  but  that  in- 
stead of  supporting  appellant's  position  they, 
by  inference  at  least,  contradict  It  An  ex- 
amination of  those  cases,  which  bold  that 
you  may  not.  In  personal  Injury  cases,  intro- 
duce evidence  of  repairs  or  changes  in  the 
machinery  or  appliances  after  the  Injury,  for 
the  purpose  of  proving  an  admission  on  the 
part  of  the  defendant  that  he  bad  been  a 
wrongdoer,  will  disclose  that  th^.  In  fact, 
all  recognlsse  the  general  rule  that  such  acts 
or  conduct  are  competent  as  evidence  of  ad- 
mission, but  these  cases  are  excepted  from 
tbe  rule  as  a  matter  of  public  policy,  and  be- 
cause great  harm  would  result  In  such  cases 
from  tbe  observance  of  the  rule  and  good 
would  follow  from  its  abrogation.  Tbe  the- 
ory upon  which  these  cases  are  put,  among 
the  exceptions  to  tbe  mle,  is  that  men  should 
be  encouraged  to  profit  by  their  experience 
and  apply  the  knowledge  thus  obtained.  In 
the  case  of  Terre  Haute,  eta,  R.  Co.  t.  Clem, 
123  Ind.  16,  19,  23  N.  B.  965,  966  (7  L.  R.  A. 
588,  18  Am.  St  Rep.  303),  th6  Supreme  Court 
said: .  "True  policy  and  sound  reason  require 
that  men  should  be  encouraged  to  improve, 
or  repair,  and  not  be  deterre 
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fear  tbat  If  fhey  do  bo  their  acts  will  be  con- 
Btmed  into  an  admission  tbat  they  had  been 
wrongdoers." 

Mr.  Wlgmore  In  his  work  on  Evidence,  i 
283,  upon  this  subject  says:  "That  argument 
is  that  the  admission  of  such  acts,  even 
though  theoretically  not  plainly  improper, 
would  discourage  all  owners,  even  those  who 
had  genuinely  been  careful,  from  Improving 
the  place  or  thing  that  had  caused  the  in- 
Jury,  because  they  would  fear  the  evidential 
use  of  such  acts  to  their  disadvantage;  and 
thus  not  only  would  careful  owners  refrain 
from  improvements,  but  even  careless  ones, 
who  might  have  deserved  to  have  the  evi- 
dence adduced  against  them,  would  by  re- 
fraining from  improvements  subject  innocent 
persons  to  the  risk  of  the  recurrence  of  the 
injory."  We  are  of  the  opinion  that  no  error 
was  committed  by  the  admission  of  this  evi- 
dence. 

Propositions  numbered  3,  4,  6,  6,  and  7 
each  relate  to  the  admission  of  evidence  and 
call  in  question  certain  rulings  of  the  covrt 
relative  thereto.  In  the  testimony  of  appel- 
lee's witness.  Dr.  Barnett,  the  first  ruling 
complained  of  la  presented  by  the  following 
question  and  answer:  "Q.  Now,  Doctor,  \ip- 
on  your  examination  of  Mrs.  Bisson's  left 
arm  and  wrist  and  hand,  you  may  state 
whether  or  not,  from  your  examination  of 
the  same,  it  is  held  in  the  same  position  as 
it  was  when  it  was  splinted?  A.  I  think  the 
hand,  the  bones,  are  in  the  same  relation- 
ship that  they  were  at  the  time  it  was  dress- 
ed: that  is  my  opinion."  The  objection  to 
this  question  was  that  the  witness  was  not 
asked  to  state  any  facts  upon  which  his  opin- 
ion was  based.  The  question  does  not  in 
fact,  by  its  express  terms,  require  the  wit- 
ness to  base  his  opinion  upon  the  facts  which 
he  bad  detailed  to  the  jury,  and  in  this  re- 
spect the  question  is  subject  to  the  objection 
urged  by  counsel.  Bums  v.  Barenfield,  84 
Ind.  43-47;  Sshintman  v.  Maxwell,  154  Ind. 
U4-126,  64  N.  B.  397;  Bedford  Belt  By.  Co. 
V.  Palmer,  16  Ud.  App.  17-19,  44  N.  E.  686. 
But  an  investigation  of  the  record  discloses 
tbat  the  witness  bad  in  fact,  before  this 
question  was  put  to  him.  testified  as  to  bis 
examination  of  the  Injured  arm  and  wrist 
and  detailed  the  conditions  which  he  found 
and  observed.  We  think  therefore  that  while 
it  is  true  the  question  itself  does  not  limit 
and  confine  the  doctor's  opinion  to  the  facts 
which  he  had  before  detailed  to  the  Jury,  yet 
it  may  be  fairly  presumed  that  the  answer 
was  based  upon  such  facts. 

Section  407,  Bums'  Ann.  St  1908,  provides 
as  follows:  "The  court  must,  in  every  stage 
of  the  action,  disregard  any  error  or  defect 
in  the  pleadings  or  proceedings  which  does 
not  affect  the  substantial  rights  of  the  ad- 
verse party;  and  no  judgment  can  be  revers- 
ed or  affected  by  reason  of  such  error  or  de- 
fect" 

Section  700,  Bums'  Ann.  St  1806,  provides 


as  follows:  "  •  •  •  Nor  shall  any  judg- 
ment be  stayed  or  reversed,  in  whol^  or  in 
port,  where  it  shall  appear  to  the  conrt  that 
the  merits  of  the  cause  have  been  fairly 
tried  and  determtoed  in  the  court  below." 

The  purpose  of  these  two  sections,  if  they 
are  to  be  given  any  force  or  effect  at  all.  Is, 
we  think,  to  prevent  the  reversal  of  a  case 
for  an  alleged  error  of  the  kind  now  under 
discussion,  where  an  examination  of  the  rec- 
ord Itself  convinces  the  court  that  no  preju- 
dice resulted  to  the  complaining  party  from 
the  error  complained  of,  and  tbat  no  differ- 
ent result  wonld  have  been  reached  if  the 
error  had  not  been  committed.  The  force 
and  effect  of  these  two  sections  of  the  stat- 
ute and  their  controlling  influence  has  so 
often  been  recognized  and  declared  by  the 
Supreme  Court  and  by  this  court  that  we 
deem  the 'citation  of  authority  thereon  an- 
necessary.  There  can  be  no  doubt  but  that 
the  substance  of  the  matter  Inquired  about 
in  the  question  complained  of  was  proper, 
and  tbat  the  question  put  to  wliich  the  ob- 
jection is  urged,  could  have  been  so  framed 
in  the  lower  court  as  to  comply  with  the  re- 
quirements of  the  law  which  appellant  in- 
sists were  disregarded.  If  the  question  had 
been  so  amended  and  put  to  the  witness  in 
the  court  below,  we  feel  safe  in  saying,  from 
our  investigation  of  the  record,  tbat  the 
same  information  and  probably  the  Identical 
answer  would  have  been  elicited  to  such 
amended  question  that  was  In  fact  obtained 
to  the  questl04  put  to  which  complaint  is 
made.  In  such  case  this  court  will  treat 
the  error  as  harmless. 

Propositions  designated  4,  6,  6,  and  7  by 
appellant's  counsel  in  his  brief,  all  relate  to 
the  admission  of  evidence,  and  the  objections 
to  this  evidence  are  practically  the  same  aa 
those  stated,  with  reference  to  proposition 
number  three.  In  each  of  these  objections 
there  is  in  fact  less  reason  for  counsel's  con- 
tention than  there  was  in  the  case  of  propo- 
sition No.  3,  and  what  we  have  said  in  con- 
nection with  that  "proposition"  applies  with 
equal  or  greater  force  to  each  of  the  objec- 
tions presented  by  "propositions"  4,  6,  6, 
and  7. 

Counsel  next  discuss  proposition  No.  8: 
"The  court  erred  in  giving  to  the  Jury  in- 
struction No.  2,  asked  by  appellee."  The  lan- 
guage of  the  instruction  objected  to  is  aa  fol- 
lows: "And  If  you  find  from  all  the  evidence 
in  this  case  tbat  the  plaintiff  has  proven  the 
material  allegations  of  any  of  the  three  par- 
agraphs of  her  complaint,  by  a  preponder- 
ance of  the  evidence,  then  you  may  find  for 
the  plaintiff."  The  language  of  this  Instruc- 
tion Is  that  the  jury  may  find  for  the  plain- 
tiff and  not  tbat  tb^  mutt  so  find.  The  pur- 
pose and  intent  of  this  part  of  the  instruc- 
tion was  to  advise  the  jury  merdy  that  to 
entitle  the  plaintiff  to  a  recovery  she  was 
not  required  to  preve  the  material  allega- 
tions of  all  of  the  paragraphs  of  her  corn- 
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plaint,  but  that  tbe  proof  of  the  material 
allegations  of  any  one  paragraph  was  suffi- 
cient. No  single  Instmctlon  is  required  to 
contain  all  of  tbe  law  applicable  to  tbe  case ; 
but  If  It  be  correct  as  to  the  statement  of 
the  law,  with  reference  to  the  matter  upon 
which  it  purports  to  advise  the  Jury,  it  Is 
sufficient.  L.  N.  A.  A  Go.  Ry.  Co.  7.  Jcmes, 
108  Ind.  5S1-C70,  9  N.  E.  476:  Hamilton  v. 
liove,  152  Ind.  641-646,  63  N.  B.  181,  64  N. 
E.  487,  71  Am.  St  Rep.  884;  Sievers  v.  Pe- 
ters Box  &  Lumber  Co.,  161  Ind.  642-661. 
50  N.  E.  877,  52  N.  B.  399.  We  think  that 
the  language  of  tbe  instruction  clearly  Indi- 
cated to  the  Jury  that,  under  the  conditions 
mentioned  therein,  they  might  find  for  the 
plalntUF  subject  to  tbe  condition  and  rules 
of  law  announced  in  the  other  instructions 
given ;  and  when  taken  in  connection  with  the 
other  instructions  given  In  the  case,  we  do 
not  think  that  the  Jury  could  have  heea  mis- 
led by  the  language  of  this  instruction,  and 
that  therefore  no  harm  could  have  resulted 
from  the  giving  of  the  same.  But  no  error 
could  be  predicated  upon  the  giving  of  this 
instruction  that  would  entitle  the  appellant 
to  a  new  trial  in  any  event,  because  an  ex- 
amination of  the  record  makes  certain  tbe 
fact  that  no  harm  resulted  from  the  giving 
of  the  same. 

There  were  110  interrogatories  answered 
by  the  Jury,  and  these  answers  find  and  show 
conclusively  that  appellee  was  free  from  con- 
tributory negligence.  They  further  affirm- 
atively and  positively  find  that  the  appellant, 
in  reducing  and  setting  the  bones  of  appel- 
lee's fractured  wrist  and  band,  never  in  fact 
got  the  bones  in  position  or  alignment,  but 
that  they  were  left  from  the  beginning  as 
appellant  found  them  immediately  after  the 
accident.  These  answers  to  interrogatories 
conclusively  show  that  appellee's  injuries 
were  caused  wholly  by  appellant's  negligence, 
and  that  appellee  In  no  wise  contributed 
thereto.  Where  the  answers  to  InteriMRti- 
tories  show  conclusively  that  no  harm  re. 
suited  from  the  giving  of  an  instruction,  the 
giving  of  the  same,  though  erroneous,  will 
not  be  ground  for  a  new  trial.  Indianapolis 
St.  By.  Co.  V.  Hockett,  169  Ind.  677,  681- 
682,  66  N.  B.  89;  Elllls,  by  Next  Friend,  v. 
City  of  Hammond,  167  Ind.  267-271,  61  N. 
E.  666. 

The  next  proposition.  No.  9  in  appellant's 
brief,  relates  to  instruction  No.  9.  Tbe  same 
objection  is  urged  to  this  Instruction  that 
was  urged  to  No.  2,  and  wUat  we  have  said 
supra  applies  with  equal  force  to  this  in- 
struction,-and  we  might  add  that  the  objec- 
tion to  No.  9  Is  without  merit  because  the 
instruction  expressly  provides  that  the  plain- 
tiff must  be  without  fault  before  she  is  en- 
titled to  recover. 

Counsel  next  object  to  instruction  No.  6 
asked  by  appellee,  and  quote  as  the  objec- 
tionable feature  of  the  Instmctlon  the  fol- 
lowing language:    "The  burden  of  proving 


contributory  negligence  is  npon  the  defend- 
ant, Morse  Harrod,  and,  unless  Tie  has  shovyn 
the  tome  by  a  preponderance  of  the  evidence, 
your  finding  as  to  this  question  should  be 
for  the  plaintiff."  Counsel  then  added:  "It 
was  not  necessary  for  appellant  to  show  by 
h{s  (our  Italics)  evidence  that  there  was  con- 
tributory negligence  on  the  part  of  appellee." 
We  might  add  that  the  instruction  does  not 
say  that  It  was  necessary  for  api>ellant  to 
show  by  hia  evidence,  etc.,  but  what  we  have 
said  supra  as  to  what  the  answers  to  Inter- 
rogatories show  disposes  of  the  objections 
to  this  instruction,  and  renders  the  error,  if 
any,  unavailable  on  appeaL 

Objection  Is  urged  also  to  instruction  No. 
4,  counsel  insisting  that  it  authorized  the  Ju- 
ry to  take  into  account.  In  estimating  dam- 
ages, the  worry  and  annoyance  of  the  appel- 
lee, on  account  of  contemplation  of  ber  de- 
formity. There  Is  no  doubt  but  that  counsel 
for  appellant  are  supported  by  the  weight 
of  authority  in  their  contention  that  any 
annoyance,  worry,  or  mental  pain  resultine 
merely  and  solely  from  the  contemplation  of 
a  deformed  member  of  the  body,  and  the  hu- 
miliation of  going  through  life  ta  such  a 
crippled  condition,  are  too  remote  to  be  con- 
sidered as  elements  of  damage.'  Maynard  v. 
Oregon  Ry.  Co.,  46  Or.  16,  78  Pac.  983,  68 
U  B.  A.  477;  Lake  St  Elevated  Ry.  Co. 
V.  Gromley.  108  111.  App.  59;  Chicago  By. 
Co.  V.  Anderson,  182  111.  298,  65  N.  E.  366; 
Southern  Pacific  B.  Co.  v.  Hetzer,  135  Fed. 
272,  68  0.  a  A  26,  1  L,  B.  A.  (N.  S.)  288. 

On  the  other  hand,  it  is  well  settled  in 
Indiana  that  personal  disfigurement  or  de- 
formity resulting  from  negligent  Injury  Is  a 
proper  element  to  be  considered  In  estimating 
damages,  and  such  "anxiety  and  distress  of 
mind  as  are  fairly  and  reasonably  the  plain 
consequences  of  the  injury  complained  of 
are  proper  elements  of  damage.  Pittsburgh, 
etc.,  B.  Co.  V.  Montgomery,  162  Ind.  1,  26, 
49  N.  B.  582,  69  L.  B.  A.  875,  71  Am.  St 
Bep.  301;  Taber  v.  Hntson,  6  Ind.  322,  61 
Am.  Dec.  96;  Cox  v.  Vankerleed,  21  Ind. 
164 ;   Fisher  v.  Hamilton,  49  Ind.  341. 

In  the  case  of  Southern  Pac.  Co.  v.  Hetzer, 
supra,  135  Fed.  at  page  274,  68  C.  C.  A.  at 
page  28,  1  L.  B.  A.  (N.  S.)  288,  the  court 
said:  "The  rule  which  has  been  adopted  by 
this  court  however,  and  the  rule  which 
seems  to  us  the  better  one,  is  that  in  actions 
for  personal  Injury  the  plaintiff  may  recover 
for  the  bodily  suffering  and  the  mental  pain 
which  are  Inseparable,  and  which  necessari- 
ly and  Inevitably  result  from  the  Injury. 
But  mortification  or  distress  of  mind  from 
the  contemplation  of  the  crippled  condition 
and  of  Its  effect  upon  the  esteem  of  his  fel- 
lows, that  mental  pain  which  is  separable 
from  tbe  physical  suffering  caused  by  the 
Injury,  Is  too  remote.  Indefinite,  and  Intan- 
gible to  constitute  an  element  of  the  damages 
In  such  a  case,  and  evldenoe  of  It  la  inad- 
mlssiblei.'* 
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Under  the  authorities  supra  It  was  entire- 
ly proper  that  the  Jury,  In  estimating  the 
damages  In  the  case  at  bar,  should  take  Into 
account  any  personal  deformity  resulting  to 
appellee  from  her  injuries,  and  It  was  prop- 
er also  that  they  might  consider  any  mental 
pain,  suffering,  "worry,"  or  "anrlety"  ex- 
perienced by  appellee  in  the  actual  use  of  the 
Injured  wrist  and  hand  that  was  the  direct 
result  of  the  deformed  condition,  and  we 
think  that  it  was  in  this  sense  that  the  in- 
stmctlon  complained  of  authorized  the  jury 
to  take  into  account  such  elements  of  "wor- 
ry" and  "anxiety,"  and  not  that  the  jury 
should  consider  any  "anxiety"  or  "worry" 
resulting  from  the  humiliation  that  came 
from  the  contemplation  of  the  deformed  con- 
dition. While  the  Instruction  is  not  care- 
fully drawn  in  this  regard,  we  think  the 
meaning  we  have  given  It  is  evidently  the 
one  Intended  by  the  court  and  accepted  by 
the  Jury.  We  think  it  evident  from  the  an- 
swers to  the  interrogatories  and  the  amount 
of  the  verdict,  that  the  jury  were  In  nowise 
misled  by  the  instruction.  Appellant  tender- 
ed 29  instructions,  all  of  which  were  by  the 
court  given  to  the  jury,  and  we  think  that, 
taking  the  instructions  as  a  whole,  the  law 
of  the  case  was  stated  as  favorably  to  ap- 
pellant as  the  authorities  warrant,  and  that 
no  harm  resulted  to  him  from  instructions 
given  In  the  case. 

Counsel  next  insist  that  the  evidence  shows 
that  "the  cause  of  action  relied  upon  by  the 
appellee,  arose  more  than  two  years  before 
tbe  filing  of  the  amended  complaint"  If  the 
original  complaint  filed  in  this  case  is  based 
upon  tort,  and  not  upon  contract,  there  Is 
nothing  in  this  objection,  because  it  is  con- 
ceded that  tbe  original  complaint  was  filed 
before  the  two  years  were  up;  but  it  Is  in- 
sisted that  it  was  predicated  upon  contract, 
and  that  the  amended  complaint  being  pred- 
icated upon  tort  was  in  effect  a  new  action 
and  did  not  relate  back  to  tbe  time  of  the 
filing  of  the  original  complaint. 

We  have  examined  the  original  complaint 
with  care,  and  are  clearly  of  the  opinion  that 
counsel's  assumption  that  this  complaint  Is 
predicated  upon  contract  Is  not  warranted 
by  the  facts  stated  In  the  complaint  The 
allegations  are  entirely  different  from  those 
of  the  cases  cited  and  relied  upon  by  appel- 
lant There  is  no  allegation  of  a  promise  on 
the  part  of  appellant  and  the  mere  fact  that 
the  appellee  alleges  that  she  employed  the 
appellant  for  a  certain  reward  la  not  control- 
ling where  the  other  averments  of  the  com- 
plaint conclusively  show  that  recovery  Is 
sought  for  injury  and  damages  resulting 
from  the  careless,  negligent,  and  unskillful 
treatment  of  the  appellant  We  are  of  the 
opinion  the  original  complaint  in  this  case 
was  based  upon  tort  and  not  upon  contract. 
This  opinion  we  think  is  supported  by  the 


following  authorities:  Goble  v.  Dillon  et  al^ 
86  Ind.  327,  44  Am.  Rep.  308;  Boor,  Adm'r, 
V.  Lowery,  108  Ind.  468,  8  N.  B.  151,  53  Am. 
Rep.  519;  De  Hart  v.  Haun,  126  Ind.  378, 
26  N.  E.  61. 

The  original  complaint  being  based  upon 
tort  the  amended  complaint  unquestionably 
related  back  to  the  time  of  the  filing  of  the 
original  which  is  conceded  to  be  before  the 
expiration  of  the  two  years. 

We  have  examined  all  the  questions  pre- 
sented and  argued  by  apiiellant  In  his  brief, 
and  find  no  error  authorizing  the  granting 
of  a  new  trlaL 

Judgment  affirmed. 


(gS  Ob.  St  2H) 
WINDER  et  aL  v.  SCHOLBT  et  aL 
(Supreme  Coart  of  Ohio.    Dec.  20,  1910.) 

(SvUabua  ly  the  Court.) 

1.  Trusts  (§  96*)— Tbustb  Ex  Mausicio. 

Where  a  testator  is  induced  to  make  an 
apparently  absolute  legacy  by  a  promise,  ex- 
press or  implied,  on  the  part  of  the  legatee 
that  he  will  transfer  the  legacy  to  another,  al- 
though no  express  trust  is  created,  and  although 
the  legatee  at  the  time  of  the  promise  intended 
no  fraud,  a  court  of  equity  may  Interfere  to 
prevent  a  wrong,  and  declare  the  legatee  a 
trustee  ex  malendo  for  the  protection  of  the 
testator's  intended  beneficiary. 

FEd.  Note.— For  other  cases,  sec  Trusts,  Cent 
Dig.  S  148;   Dec.  Dig.  {  96.*] 

2.  TarsTB  (J  109*)  —  Establishment— Parol 
Evidence. 

A  trust  in  an  absolute  legacy  may  be  es- 
tablished by  parol  evidence,  and  the  contem- 
poraneous declarations  of  the  testator,  and  Bnl>- 
sequent  declarations  of  the  legatee,  that  the  be- 
quest was  made  for  the  benefit  of  a  third  per- 
son upon  the  promise  of  the  legatee  to  hold  it 
in  trust  are  admissible  for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Troats,  Cent 
Dig.  §  159;   Dec  Dig.  i  106.*] 

3.  Trusts  (5  109*)  —  Establishmbht— Tbust 
iw  Absolute  Joint  Lkqaot. 

Where  such  legacy  is  a  joint  legacy,  the 
trust  may  be  established  as  to  all  of  the  legatees 
by  proof  that  the  promise  was  made  by  one  in 
behalf  of  all,  and  the  subsequent  declarations 
of  either  of  the  legatees  aie  admissible  against 
alL 

[Ed.  Note. — For  other  cases,  see  Trusts,  Gent 
Dig.  §  159;    Dec.  Dig.  S  109.*] 

4.  Trusts  (§  96*)— Trusts  Ex  MALzoricio— Es- 
tablishment. 

Where  a  testator,  desiring  to  leave  his 
property  to  his  lodge,  was  advised  by  his  lawyer 
that  be  could  not  do  so  directly,  but  that  he 
could  will  it  to  three  members  of  the  lodge  In 
whom  be  had  confidence  that  they'  would  do 
with  it  what  he  delegated  to  them  to  do,  name- 
ly, to  turn  it  over  to  the  lodge,  and  he  does  so 
bequeath  it  to  the  three  upon  the  promise  of 
one  made  in  behalf  of  all  that  they  will  trans- 
fer it  to  the  lodge,  equity  may  Interfere  to  pre- 
vent the  legatees  from  converting  the  property 
to  their  own  use,  and  will  dedue  them  tni»- 
tees  ex  maleficio, 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  i  148 ;  Dec.  Dig.  {  96.*] 


•For  otber  eues  tc*  lam*  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Die.  Key  Ke.  Serlw  ft  Rep'r  Indeza 

Digitized  by  VjVJVJV  IC 


OUo) 


WINDER  V.  SCHOIiET. 


1099 


6.  liiinTATioit  or  Aonows  (|  27*)  — Acnow 
OH  OoNTRAor  Not  ih  Wbituto — Action  to 

HATB    XiKQATBKS     DKdUAKBO    TRnSIXKS     E}X 

Mai;bfioio. 

An  action  to  have  such  legatees  declared 
trustees  ex  maleficio  is  not  an  action  upon  a 
contract  not  in  writing,  either  express  or  im- 
plied, and  as  such  barred  in  six  years  by  the 
statute  of  limitations. 

[Ed.  Note.— For  other  cases,  see  Limitation  oi 
Action*,  Dec.  Dig.  {  27.*] 

Error  to  Circuit  Court.  Montgomery 
County. 

Action  by  one  Sctaoley  and  others.  Trus- 
tees of  the  Miami  Lodge  No.  32,  Eoilglits  6f 
Pythias,  against  John  H.  Winder  and  oth- 
ers, executors  ot  John  O'Kell.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
firmed. 

Oarr,  Allaman,  Kennedy  A  Better  and  Mc- 
Mahon  &  McMahon,  for  plaintiffs  In  error. 
Gottschall  &  Turner,  for  defendants  in  error. 

SUMMERS,  C.  J.  John  O'Kell,  an  old 
bachelor,  had  been  for  many  years  a  mem- 
ber of  Miami  Lodge  at  Dayton,  Ohia  He 
had  been  a  daily  visitor  at  the  rooms  of  the 
lodge,  and  had  spent  most  of  his  time  there, 
and  considered  it  his  home.  He  became  sick, 
and,  having  no  heirs  of  bis  body  and  his  rel- 
atives all  being  in  good  circumstances,  he  de- 
sired to  will  his  property  to  the  lodge.  In 
November,  1898,  he  requested  the  plaintiff  in 
error  A.  Ferris  Smart,  who  was  one  of  the 
trustees  of  the  lodge,  to  write  his  will. 
Smart  persuaded  him  to  have  it  done  by  a 
lawyer,  and  by  direction  of  O'Kell  went  to 
a  lawyer  and  requested  him  to  draft  a  will 
giving  the  property  to  the  lodge.  The  law- 
yer, learning  that  O'Kell  probably  would  not 
live  a  year,  under  the  mlstalcen  notion  that 
In  that  event  the  bequest  would  be  void  un- 
der the  charitable  bequests  statute,  on  that 
ground  advised  that  U'Kell  make  an  imme- 
diate transfer  of  his  property  to  the  lodge. 
Smart  communicated  the  lawyer's  advice  to 
O'Kell,  and  later  returned  to  the  lawyer  with 
the  statement  that  O'Kell  was  unwilling  to 
make  an  immediate  transfer,  as  he  might  get 
well  and  need  the  property.  The  lawyer 
then  suggested  that  what  O'Kell  wished 
might  be  effected  by  his  making  a  will  giv- 
ing the  property  to  two  or  three  members  of 
the  lodge  whom  he  would  trust  to  give  It'  to 
the  lodge.  -  Smart  again  went  to  consult 
O'Kell  and  returned  to  the  lawyer,  and  stat- 
ed that  his  advice  would  be  acted  upon,  and 
gave  him  three  names,  his  own  and  those  of 
Jolin  H.  Winder  and  Lewis  P.  Williams,  two 
of  the  other  plaintiffs  in  error.  A  will  was 
immediately  drafted  by  the  lawyer  and  exe- 
cuted by  O'Kell,  glvhig  all  of  his  property  to 
the  three  persons  named,  and  naming  them 
as  executors.  In  December  O'Kell  died,  his 
will  was  probated,  the  three  friends  were 
appointed  executors,  and  in  January,  1899, 
they  filed  their  first  and  final  account  show- 
ing that  they  had  received  more  than  $5,- 


000  and  had  something  more  than  $4,000 
for  distribution.  At  different  times  short- 
ly after  O'Kell's  death  the  executors,  sev- 
erally and  to  different  members  of  the  lodge, 
made  statements  of  the  purport  that  O'Kell 
had  given  his  property  to  them  for  the 
lodge,  and  that  it  would  be  turned  over 
after  the  time  had  expired  In  which  his  heirs 
could  contest  the  will.  Nothing  ever  was 
turned  over,  and  In  1906  this  action  was 
commenced  to  recover  from  the  defendants 
the  fund  on  hand  for  distribution,  together 
with  interest.  The  common  pleas  court  found 
for  the  lodge,  and  on  error  in  the  circuit 
court  its  judgment  was  affirmed. 

Counsel  for  defendant  say  that  there  is  no 
reported  case  In  Ohio  In  which  a  trust  has 
been  ingrafted  on  a  will  by  parol,  and  con- 
tend that  a  beneficiary  tmder  a  will  can  be 
declared  a  trustee  ex  maleficio  only  when  the 
testator  was  influenced  by  the  legatee's  ac- 
tual intentional  fraud.  Pomeroy  on  Equity, 
§  1054,  is  cited  as  follows:  "There  are  a  few 
cases  which  seem  to  hold  that  a  trust  will 
arise  tmder  these  circumstances  from  a  mere 
verbal  promise  of  the  devisee  or  legatee  to 
hold  the  property  for  the  benefit  of  another 
person.  This  position  is  clearly  opposed  to 
settle  principle.  The  only  ground  upon  which 
such  a  trust  can  be  rested,  and  is  rested  by 
the  overwhelming  weight  of  authority,  is  ac- 
tual intentional  fraud."  In  a  note  to  this 
section,  in  the  second  edition  of  that  work, 
It  Is'  said:  "A  majority  of  the  recent  deci- 
sions do  not  Insist  on  an  actual  fraudulent 
Intention  on  the  part  of  the  legatee  or  de- 
visee as  necessary  to  the  creation  of  a  trust 
of  this  nature." 

It  Is  conceded  that  In  cases  of  actual  In- 
tentional fraud  equity  will  raise  a  trust,  not- 
withstanding the  statute  of  frauds  or  the 
statute  of  wills.  In  equity  what  difference 
can  there  be  whether  the  fraudulent  inten- 
tion existed  at  the  time  the  testator  acted 
or  not  until  it  was  time  for  the  devisee  to 
act?  In  either  case  the  testator  acted  upon 
the  faith  that  the  devisee  would  keep  his 
promise.  The  result  of  his  refusal  or  fail- 
ure to  do  so  Is  the  same  in  either  case  and 
equally  fraudulent  The  earlier  cases  are 
cases  in  which  the  devisee  or  legatee  had  a 
fraudulent  intention  at  the.  time  the  prom- 
ise was  made,  but  by  the  weight  of  authority 
in  this  country,  if  not  also  in  England,  it  is 
well  settled  that  it  is  immaterial  when  the 
intention  was  formed.  An  examination  of  a 
great  many  cases  shows  that  the  law  is  well 
stated  in  the  opinion  of  Vann,  J.,  in  the  case 
of  Trustees  of  Amherst  College  et  aL  t.  Bitch 
et  aL,  151  N.  T.  282-323,  45  N.  B.  876.  887 
(37  L.  B.  A.  305)  [1897],  as  follows:  "While 
a  testator  may  make  a  gift  to  a  legatee  sole- 
ly for  the  purpose  of  enabling  him,  if  he  sees 
fit,  to  dispose  of  it  in  a  particular  way,  still, 
if  there  is  no  promise  by  him,  either  expresa 
or  Implied,  to  so  dispose  of  it,  and  the  mat- 


*ror  other  caM*  lea  MUne  topic  wid  aection  NUUBBR  In  Dec.  Dig.  *  Am.  Dis.  Km  No.  Series  ft  Rep'r  Indexes 

Digitized  by  VjVJVJV  ivi 


1100 


93  NORTHEASTERN  BEPOETEK. 


(Ohio 


ter  Is  left  wholly  to  his  will  and  dlBcretlon, 
no  secret  trost  is  created,  and  he  may,  U  he 
chooses,  apply  the  legacy  to  his  own  rise. 
When  It  clearly  appears  that  no  trust  was 
intended,  even  if  It  Is  equally  clear  that  the 
testator  expected  that  the  gift  would  be  ap- 
plied in  accordance  with  his  known  wishes, 
the  legatee,  if  he  has  made  no  promise,  and 
none  has  been  made  tn  his  behalf,  takes  an 
absolute  title,  and  can  do  what  he  pleases 
with  the  gift.  Whatever  moral  obligation 
there  may  be,  no  legal  obligation  rests  upon 
him.  On  the  other  hand,  if  the  testator  Is 
induced  either  to  make  a  will  or  not  to 
change  one  after  it  is  made,  by  a  promise, 
express  or  implied,  on  the  part  of  a  legatee 
that  he  will  devote,  his  legacy  to  a  certain 
lawful  purpose,  a  secret  trust  is  created,  and 
equity  will  compel  him  to  apply  property 
thus  obtained  in  accordance  with  his  prom- 
ise. O'Hara  v.  Dudley,  95  N.  T.  403  [47  Am. 
Rep.  88];  Brown  v.  Lynch,  1  Paige  FN.  T.] 
147;  Dowd  T.  Tucker,  41  Conn.  197;  De 
Laureneel  v.  De  Boom,  48  Cal.  581 ;  Browne 
V.  Browne,  1  Har.  &  J.  [Md.]  430;  Church 
v.  Ruland,  64  Pa.  432;  Towles  v.  Burton 
[Rich.  Eq.  Cas.  (S.  0.)  146],  24  Am.  Dec.  409; 
McLellan  ▼.  McLean,  2  Head  [Tenn.]  684; 
Russell  ▼.  Jackson,  10  Hare,  204;  Thynn  t. 
Thynn,  1  Vem.  296;  Reech  v.  Kennegal,  1 
Ves.  Sr.  124 ;  Wallgrave  v.  Tebbs,  2  K.  &  J. 
321 ;  McCormick  v.  Grogan,  L.  R.  [4  Bug.  & 
Ir.  App.]  82.  The  trust  springs  from  the  in- 
tention of  the  testator  and  the  promise  of  the 
legatee.  The  same  rule  applies  to  heirs  and 
next  of  kin  who  induce  their  ancestor  or  rel- 
ative not  to  make  a  will  by  promising,  in 
case  his  property  falls  to  them  through  In- 
testacy, to  dispose  of  it,  or  a  part  of  it,  in 
the  manner  indicated  by  him.  Williams  v. 
Fitch,  18  N.  Y.  546;  Grant  v.  Bradstreet,  87 
Me.  683  [33  Atl.  165] ;  Gllpatrlck  v.  Glldden, 
81  Me.  137  [16  Atl.  464,  2  L.  R.  A.  662,  10 
Am.  St.  Rep.  245].  The  rule  is  founded  on 
the  principle  that  the  legacy  would  not  have 
been  given,  or  intestacy  allowed  to  ensue,  un- 
less the  promise  had  been  made  and,  hence, 
the  person  promising  is  bound  in  equity  to 
keep  it,  as  to  violate  it  would  be  fraud. 
While  a  promise  Is  essential,  it  need  not  be 
expressly  made,  for  active  co-operation  or  si- 
lent acquiescence  may  have  the  same  effect 
as  an  express  promise.  If  a  legatee  knows 
what  the  testator  expects  of  him,  and,  hav- 
ing an  opportunity  to  speak,  says  nothing,  It 
may  be  equivalent  to  'a  promise,  provided  the 
testator  acts  upon  it  Whenever  it  appears 
that  the  testator  was  prevented  from  action 
by  the  action  or  silence  of  a  legatee,  who 
knew  the  facts  in  time  to  act  or  speak,  he 
will  not  be  i)ermltted  to  apply  the  legacy  to 
his  own  use  when  that  would  defeat  the  ex- 
pectations of  the  testator.  As  was  said  by 
this  court  in  the  O'Hara  Case,  supra:  'It 
matters  little  that  McCue  did  not  make  in 
words  a  formal  and  express  promise,  Every- 
thing that  he  said  und  everything  that  he  did 
was  fall  Of  that  interpretation.    When  the 


testatrix  was  told  that  the  legal  effect  of  the 
will  was  such  that  the  legatees  could  divert 
the  fund  to  their  own  use,  which  was  a  state- 
ment of  their  power,  she  was  told,  also,  that 
she  would  only  have  their  honor  and  con- 
science  on  which  to  rely,  and  answered  that 
she  could  trust  them,  which  was  an  asser- 
tion of  their  duty.  Where,  In  such  cases,  the 
legatee  even  by  silent  acquiescence  encourag- 
es the  testatrix  to  make  a  bequest  to  him,  to 
be  by  him  applied  for  the  benefit  of  others,  it 
has  all  the  force  and  efTect  of  an  express 
promise.'  The  trust  does  not  act  directly 
upon  the  will  by  modifying  the  gift,  for  the 
law  requires  wills  to  be  wholly  in  writing, 
but  it  acts  upon  the  gift  itself  as  it  reaches 
the  possession  of  the  legatee,  or  as  soon  as 
he  is  entitled  to  receive  it.  The  theory  ii 
that  the  will  has  full  effect  by  passing  an 
absolute  legacy  to  the  legatee,  and  that  then 
equity,  in  order  to  defeat  fraud,  raises  a 
trust  in  favor  of  those  Intended  to  be  benefit* 
ed  by  the  testator,  and  compels  the  legatee, 
as  a  trustee  ex  maleflcio,  to  turn  over  the 
gift  to  them.  The  law,  not  the  will,  fastens 
the  trust  upon  the  fund  by  requiring  the 
legatee  to  act  In  accordance  with  the  Instruc- 
tions of  the  testator  and  his  own  promise. 
Neither  the  statute  of  frauds  nor  the  stat- 
ute of  wills  applies,  because  the  will  takes 
effect  as  written  and  proved,  but  to  promote 
Justice  and  prevent  wrong  the  courts  com- 
pel the  legatee  to  dlsxKwe  of  his  gift  in  ac- 
cordance with  equity  and  good  conscience. 
As  was  well  said  in  Wallgrave  v.  Tebbs, 
supra:  'Where  a  person,  knowing  that  a  tes- 
tator in  making  a  disposition  in  bis  favor 
Intends  it  to  be  applied  for  purposes  other 
than  his  own  benefit,  either  expressly  prom- 
ises or  by  silence  implies  that  he  will  carry 
the  testator's  Intention  into  effect,  and  the 
property  is  left  to  him  upon  the  faith  of  that 
promise  or  undertaking,  it  is  in  effect  a  case 
of  trust,  and  in  such  a  case  the  court  wIU 
not  allow  the  devisee  to  set  up  the  statute 
of  frauds — or  rather  the  statute  of  wills,  by 
which  the  statute  of  frauds  is  now  In  this 
respect  superseded — and  for  the  reason  that 
the  devisee  by  his  conduct  has  induced  the 
testator  to  leave  him  the  property;  and,  as 
Lord  Justice  Turner  says  in  Russell  v.  Ja<i- 
son,  no  one  can  doubt  that,  if  the  devisee 
had  stated  that  he  would  not  carry  into  ef- 
fect the  intentions  of  the  testator,  the  dis- 
position in  his  favor  would  not  have  been 
found  in  the  will.  But  in  this  the  court  does 
not  violate  the  spirit  of  the  statute,  but  for 
the  same  end,  namely,  prevention  of  fraud, 
ingrafts  the  trust  on  the  devise  by  admitting 
evidence,  which  the  statute  would  in  terms 
exclude,  in  order  to  prevent  a  party  from 
applying  property  to  a  purpose  foreign  to 
that  for  which  he  undertook  to  hold  it' " 

In  the  above  case,  as  well  as  in  the  earlier 
case — O'Hara  et  al.  v.  Dudley  et  aU  95  N.  T. 
403,  47  Am.  Rep.  53 — which  in  its  facts  bears 
a  striking  resemblance  to  the  Instant  case, 
there  was  no  fraud  on  the  part  of  the  devi- 
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sees  or  legatees  In  procuring  the  will,  bnt  it 
was  hdd  that  by  reason  of  the  act  of  the 
testator  and  the  promise  of  the  devisee  or 
legatee  the  law  fastens  upon  the  devisee  or 
legatee  a  trust  which  equity.  In  case  of  his 
refusal  to  perform,  will  enforce  on  the 
ground  of  fraud.  In  the  latter  case  the  tes- 
tatrix, by  her  will,  gave  the  hulk  of  her  es- 
tate to  three  persons,  who  were  her  lawyer, 
her  doctor,  and  her  priest,  absolutely  as  ten- 
ants In  common.  It  was  not  Intended  by  her 
to  give  to  them  any  beneficial  interest,  but 
her  design  was  to  devote  the  property  to 
certain  charitable  purposes.  This  she  was 
advised  conld  not  be  d<Hie  by  an  express  pro- 
vision In  her  will,  but  only  by  such  an  abso- 
lute gift  to  individuals,  to  whose  honor  she 
could  confide  the  executi(m  of  her  purpose. 
It  was  held  that  the  gift  could  not  be  sus- 
tained as  an  absolnte  one  to  the  i>erson8 
named,  as  this  would  be  a  fraud  upon  the 
testatrix.  In  that  case  it  was  expressly  found 
by  the  trial  jndge  that  the  devisee  practiced 
no  fraud.  In  the  opinion  by  Finch,  J.,  it  is 
said  (95  N.  7.  413,  47  Am.  Bep.  53):  "Equity 
acts  in  such  case  not  because  of  a  trust 
declared  by  the  testator,  but  because  of  the 
fraud  of  the  legatee.  For  him  not  to  carry 
ont  the  promise  by  which  alone  he  procured 
the  devise  and  bequest  Is  to  perpetrate  a 
fraud  upon  the  devisor  which  equity  will  not 
endure."  Cases  are  dted,  and  he  then  con- 
tinues: "In  the  last  of  these  cases  (WiUlams 
▼.  Fitch,  18  N.  7.  546)  the  making  of  a  be- 
quest to  the  plaintiff  was  prevented  by  an 
agreement  of  the  father,  who  was  next  of 
Idn,  to  hold  In  trust  for  the  plaintiff,  and  the 
English  cases  were  dted  with  approval  and 
the  trust  enforced.  All  along  the  line  of 
discussion  it  was  steadily  claimed  that  a 
plain  and  unambiguous  devise  in  a  will  could 
not.  be  modified  or  cat  down  by  extrinsic 
matter  lying  in  parol,  or  unattested  papers, 
and  that  the  statute  of  frauds  and  that  of 
wills  excluded  the  evidence;  and  all  along 
the  line  it  was  steadily  answered  that  the  de- 
vise was  untouched,  that  it  was  not  at  all 
modified,  that  the  property  imssed  under  It, 
bat  the  law  dealt  with  the  holder  for  his 
fraud,  and  out  of  the  facts  raised  a  trust, 
ex  maleflclo,  instead  of  resting  upon  one  as 
created  by  the  testator.  The  character  of  the 
fraud  which  Justifies  the  equitable  interfer- 
ence is  well  described  in  Olass  v.  Hnlbert,  102 
Masa  4(^  S  Am.  Bep.  418.  It  was  said  to 
consist  'in  the  attempt  to  take  advantage  of 
that  which  has  been  done  in  performance  or 
upon  the  faith  of  the  agreement  while  repu- 
diating its  obligation  under  cover  of  the  stat- 
ute.'" These  cases  are  followed  and  ap- 
proved in  Ahrens  v.  Jones,  168  N.  7.  666,  62 
M.  m  666,  88  Am.  St  B^.  620  (1902),  where 
it  is  held:  "Where  a  deed  is  executed  for 
the  purpose  of  effecting  a  distribution  of 
the  grantor's  property,  upon  the  express 
promise  ot  the  grantee  to  pay  certain  sums 
t»  others,  though  no  express  trust  is  created, 
•  court  of  equity  may  Interpose  to  prevent  a 


wrong,  and  dedare  the  grantee  a  trustee  ex 
maleflclo  for  the  protection  of  the  grantor's 
Intoided  beneficiaries." 

In  Bansdel  et  al.  v.  Moore  et  al.,  168  Ind. 
303,  408,  63  N.  B,  767,  772  (53  I*  B.  A.  763), 
it  is  expressly  hdd  that  an  actual  fraudulent 
Intention  on  the  part  of  the  grantee  or  devi- 
see is  not  necessary  to  the  creation  of  a 
trust  of  this  nature.  In  the  opinion  in  that 
case  the  cases  are  reviewed,  and  many,  if  not 
all,  of  the  cases,  both  English  and  American, 
are  dted,  and  it  is  said  by  Monks,  G.  J.:  "An 
actual  fraudulent  intention  on  the  part  of  the 
heir  or  devisee  is  not  necessary  to  the  crea- 
tion of  a  trust  of  this  natura  The  great 
weight  of  authority  in  England,  and  in  this 
country,  in  such  a  case  Is  that  after  the 
death  of  the  testator  or  intestate  equity  will 
convert  the  devisee  or  heir  Into  a  trustee, 
whether  when  he  gave  his  assent  he  intended 
fraud  or  not;  the  final  refusal  of  himself, 
if  living,  or  if  dead,  of  his  heirs  or  devisees, 
to  execute  such  trust,  having  the  effect  to 
consummate  the  fraud."  To  the  same  effect 
is  Ollpatrick  v.  Olidden,  81  Me.  187,  16  Atl. 
464,  2  U  B.  A.  662,  10  Am.  St  Bep.  245, 
where  the  cases  are  also  reviewed. 

In  McCk>rmlck  v.  Grogan,  4  Eng.  &  Ir.  App. 
82  (1880),  tbe  Lord  Chancellor  (Lord  Hath- 
erly)  and  Lord  Westbnry  do  seem  to  rest  the 
jurisdiction  of  equity  upon  the  ground  of 
personal  fraud  in  procuring  the  Instrument 
but  later  as  well  as  earlier  English  cases  to 
the  contrary  are  cited  in  Bansdel  v.  Moore, 
supra,  as  well  as  many  American  cases,  and 
what  was  said  by  Lord  Westbury  Is  here  ex- 
plained, as  it  is  also  in  Gilpatrick  v.  Qlldden, 
supra,  and  by  Hall,  vice  chancellor,  in  Be 
Fleetwood,  15  Ch.  594  (1880),  where  many 
cases  are  reviewed.  In  Cassels  v.  Finn,  122 
G«.  33,  49  S.  B.  749,  68  L.  B.  A.  80,  106  Am. 
St  Bep.  91,  it  is  held  that  failure  to  per- 
form a  verbal  promise  cannot  make  the 
promisor  a  trustee  ex  malefldo  in  tbe  absence 
of  actual  fraud,  but  in  the  note  to  that  case, 
by  the  learned  editor  of  the  American  State 
Beports,  it  is  said  that  that  case  could  not 
have  been  carefully  considered,  and  that  It 
is  opposed  to  all  the  cases  cited  In  the  note 
and  in  contravention  of  correct  and  sound 
equitable  prindple. 

Next  it  is  contended  that  Winder  and  Wil- 
liams made  no  promise,  and  that  the  court 
erred  in  rendering  Judgment  against  them. 
In  Bussell  v.  Jackson,  10  Hare,  204,  where 
tbe  bequest  was  to  William  Jackson  and 
Thomas  Aston  Jackson,  the  vice  chancellor, 
Turner,  said:  "But  whether  Thomas  Astoo 
Jackson  was  present  or  not  the  evidence  is, 
I  think,  clear  that  the  gift  would  not  have 
been  made  to  him  but  for  the  promise  given 
by  William  Jackson  that  the  intentions  of 
the  testator  should  be  carried  into  effect; 
and  I  fully  agree  to  the  principles  laid  down 
in  Hugnenln  v.  Baseley,  14  Ves.  289,  followed 
In  many  other  cases,  that  no  person  can 
claim  an  interest  under  a  fraud  committed 
by  another.     However  limocent  the  party 
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may  be,  If  the  original  transaction  1b  tainted 
with  flnnd,  tbat  taint  runs  throngh  the  de- 
rivative Interest,  and  prevents  any  party 
from  claiming  under  It."  In  Moss  v.  Ctooper, 
1  J.  &  H.  352  (1861),  Vice  Chancellor  Sir  W. 
Page  Wood  said  (367):  "The  only  material 
distinction  between  a  will  made  on  the  faith 
of  a  previous  promise  and  a  will  followed  by 
a  promise  Is  this:  If,  on  the  faith  of  a  prom- 
ise by  A.,  a  gift  is  made  in  favor  of  A.  and 
B.,  the  promise  Is  fastened  on  to  the  gift  to 
both,  for  p.  cannot  profit  by  A.'8  fraud.  But 
If  the  will  is  first  made  In  favor  of  A.  and  B., 
and  the  secret  trust  Is  then  communicated 
only  to  A.,  the  gift  will  be  fixed  with  a 
trust  with  respect  to  A.,  but  not  so  as  re- 
gards B.,  because  in  this  case  the  gift  to  B. 
is  not  obtained  by  the  procurement  of  A., 
and  is  not  tainted  with  any  fraud  in  procur- 
ing the  execution  of  the  will.  That  is  the 
sole  distinction  between  the  case  of  a  will 
made  on  the  faith  of  a  promise,  and  that  of 
a  will  followed  by  a  subsequent  promise." 
In  Re  Stead,  1  Ch.  23T  (1900),  It  is  said  by 
Farwell,  J.  (241):  "If  A.  induces  B.  either 
to  make  or  to  leave  unrevoked  a  will  leaving 
property  to  A.  and  0.  as  tenants  In  common, 
by  expressly  promising,  or  tacitly  consenting, 
that  he  and  C.  will  carry  out  the  testator's 
wishes,  and  C.  knows  nothing  of  the  matter 
until  after  A.'s  death,  A.  is  bound,  but  C.  Is 
not  bound  (Tee  v.  Ferris,  2  K.  &  J.  357);  the 
reason  stated  being  that  to  hold  otherwise 
would  enable  one  beneficiary  to  deprive  the 
rest  of  their  benefits  by  setting  up  a  secret 
trust.  If,  however,  the  gift  were  to  A.  and 
C.  as  Joint  tenants,  the  authorities  have  es- 
tablished a  distinction  between  those  cases 
In  which  the  will  Is  made  on  the  faith  of  an 
antecedent  promise  by  A.  and  those  in  which 
the  win  Is  left  unrevoked  on  the  faith  of  a 
subsequent  promise.  In  the  former  ease  the 
trust  binds  both  A.  and  O,  (Russell  v.  Jack- 
son, 10  Hare,  204;  Jones  v.  Badley,  L.  R.  3 
Ch.  362),  the  reason  stated  being  that  no  per- 
son can  claim  an  interest  under  a  fraud  com- 
mitted by  another.  In  the  latter  case  A. 
and  not  C.  is  bound  (Burney  v.  Macdonald,  15 
Sim.  0,  and  Moss  v.  Cooper,  1  J.  &  H.  352), 
the  reason  stated  being  that  the  gift  is  not 
tainted  with  any  fraud  in  procuring  the  ex- 
ecution of  the  will.  Personally  I  am  unable 
to  see  any  difTerence  between  a  gift  made  on 
the  faith  of  an  antecedent  promise  and  a  gift 
left  unrevoked  on  the  faith  of  a  subsequent 
promise  to  carry  out  the  testator's  wishes." 
There  is  no  Joint  tenancy  In  this  state,  and 
the  distinction  made  In  the  E<ngllsh  cases 
cannot  be  made  here.  The  reason  for  the 
distinction  would  apply  here  only  in  cases  of 
separate  devises  or  bequests.  In  the  present 
case  the  bequest  Is  a  joint  bequest  of  all  the 
testator's  property  to  the  three  persons  nam- 
ed. It  was  all  intended  for  the  lodge  and 
made  to  the  three  upon  the  promise  of  one 
that  they  would  give  it  to  the  lodge.  The 
question  was  considered  in  the  two  New 
Tork  cases  already  referred  to,  in  one  of 


which  there  was  a  Joint  t^iancy  and  in  the 
other  a  tenancy  In  common.  In  Trustees  of 
Amherst  College  et  al.  y.  Bitch  et  al.,  151 
N.  Y.  282,  327,  45  N.  B.  876,  888  (37  L.  R. 
A.  305),  it  Is  said  by  Vann,  J.:  "The  Inten- 
tion of  the  testator  being  thus  clear,  the 
secret  trust  was  completed  by  the  promise 
mad^  by  or  on  behalf  of  the  residuary  lega- 
tees. As  the  gift  was  to  them  as  tenants  in 
common,  a  promise  that  bound  all  was  neces- 
sary in  order  to  Include  each  of  the  three 
shares.  That  Mr.  Rltch  and  Mr.  Vaughan 
duly  promised  appears  so  conclusively  from 
their  conduct,  letters,  and  statements  to  the 
testator  tbat  we  do  not  regard  any  further 
expression  of  our  views  upon  the  subject  as 
necessary.  It  Is,  however,  strenuously  urged 
that  Mr.  Bulkl^  made  no  promise,  and 
hence  that  the  secret  trust  did  not  extend  to 
his  share  of  the  gift.  If  he  were  the  only 
residuary  legatee,  the  question  would  be  more 
serious,  but  he  was  not  The  trial  court 
found  that  Messrs.  Rltch  and  Vaughan  prom- 
ised for  themselves  and  for  Mr.  Bulkley, 
and  the  evidence  plainly  warrants  this  conclu- 
sion. The  General  Term,  In  Its  opinion,  went 
farther,  and  declared  that  there  was  an  un- 
derstanding between  Mr.  Bulkley  and  the 
testator  to  the  same  effect,  but  the  evidence 
to  sustain  this  conclusion  Is  meager,  although 
we  do  not  hold  It  was  Insufficient.  Assuming, 
however,  that  Mr.  Bulkley  made  no  promise, 
still  we  think  that  he  was  bound,  under  the 
circumstances,  by  the  promise  made  in  his 
behalf,  and  that  he  cannot  profit  by  the  ac- 
tion of  his  cotenants  in  making  the  promise 
for  him,  as  that  would  be  a  fraud.  He  was 
not  a  purchaser.  He  furnished  no  considera- 
tion. There  was  no  contract  for  his  benefit 
He  was  in  the  attitude  of  accepting  a  gift 
pure  and  simple,  but  that  gift  was  made  In 
reliance  upon  a  promise  given  In  his  behalf. 
Can  he  violate  the  promise  and  fairly  take 
that  which  came  to  him  solely  on  accoant  of 
the  promise,  even  If  it  was  not  made  or  au- 
thorized by  him?  We  think  not  because  his 
title  came  through  the  promise,  and  by.  ac- 
cepting the  gift  he  ratified  the  promise.  He 
must  repudiate  the  gift  or  accept  the  re- 
sponsibility. While  the  cases  are  not  uni- 
form, the  weight  of  authority  sustains  this 
conclusion.  Hooker  v.  Azford,  83  Mich.  453; 
Moss  V.  Cooper,  1  J.  &  H.  367;  Tee  v.  Fer- 
ris, 2  K.  &  J.  857;  In  re  King's  Estate,  Ix 
R.  [21  Ir.]  273;  O'Hara  v.  Dudley,  supra. 
In  the  ciase  last  cited  this  court  said:  'So 
far,  then,  as  McCue  is  concerned,  he  stands 
in  the  attitude  of  having  procured  and  In- 
duced the  testatrix  to  make  a  devise  or  be- 
quest to  himself  and  his  associates  by  as- 
serting its  necessity,  and  promising  faithfully 
to  carry  out  the  charitable  purposes  for  whlcA 
It  was  made,  and  whether  his  associates 
knew  or  promised,  or  did  not  makes  no  dif- 
ference where  the  devise  Is  to  them  as  Joint 
tenants,  and  all  must  get  th'elr  rights  through 
the  result  accomplished  by  one.'  Although 
the  devise  In  that  case  was  to  Joint  tenants. 
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tbe  principle  tbat  'all  must  get  their  rights 
through  the  result  accomplished  by  one'  Is 
broad  and  equitable,  and  should  not  be  lim- 
ited to  the  technicality  of  a  Joint  toiancy  as 
distinguished  from  a  tenancy  in  common, 
where,  as  in  this  case,  the  promise  was  made 
by  two  In  behalf  of  themselves  and  another, 
and  a  devise  thus  obtained  to  the  three. 
This  rule  prevents  fraud,  which  is  the  pri- 
mary object  of  the  courts  in  enforcing  secret 
trusts,  while  any  other  would  promote  fraud. 
We  thus  reach  the  conclusion  that  there  was 
a  secret  trust  that  bound  all  of  the  residuary 
legatees." 

It  is  further  contended  that  the  court  erred 
In  admitting  the  separate  admissions  of  the 
several  defendants,  made  after  the  death  of 
the  testator  and  not  in  the  hearing  of  each 
other.  A  trust  In  an  absolute  devise  may  be 
established  by  parol  evidence  of  contempo- 
raneous declarations  of  the  testator  and  sub- 
sequent declaration  of  the  devisee  in  posses- 
sion that  the  devise  was  made  for  the  benefit 
of  a  third  person  upon  the  devisee's  suggest 
tlon  and  promise  to  hold  it  in  trust  After 
such  evidence  of  the  devisee's  active  or  pas- 
sive agency  in  procuring  the  devise,  he  will 
be  declared  a  trustee  ex  maleflclo,  and  the 
trust  will  be  enforced  against  him.  See  cases 
dted  in  the  note  to  Cassels  v.  Finn,  supra, 
106  Am.  St  Rep.  91-99.  In  Harvey  v.  Gard- 
ner, 41  Ohio  St  642,  it  is  held  that  In  this 
state  it  Is  competent  to  prove  an  express 
trust  In  land  by  parol  evidence,  and  that  the 
contemporaneous  declarations  of  the  creator 
of  the  trust  are  admissible  in  evidence,  and, 
further,  that  the  acceptance  of  the  trust  may 
be  presumed  from  acts  of  the  grantee  at  or 
subsequent  to  the  time  of  the  grant  See^ 
also,  Russell  et  al.  t.  Bruer  et  al.,  64  Ohio 
St  1,  59  N.  B.  740 ;  1  Jarman  on  Wills,  390. 
In  Church  ▼.  Ruland,  64  Pa.  432-142,  it  is 
said:  "Indeed,  it  is  not  easy  to  see  how  such 
a  trust  ever  could  be  made  out  except  by 
parol  evidence,  and.  If  this  Is  not  competent, 
a  statute  made  to  prevent  frauds  would  be- 
come a  most  potent  instrument  whereby  to 
give  them  success.  That  this  doctrine  is  ap- 
plied to  cases  arising  under  wills  where  a 
person  procures  a  devise  to  be  made  in  his 
favor  on  the  distinct  declaration  or  promise 
that  be  will  hold  tbe  land  in  txust  either  in 
whole  or  in  part  for  another  may  he  seen  in 
tbe  cases.  It  is  not  affected  by  the  statutory 
provisions  on  the  subject  of  wills.  The  proof 
offered  is  not  of  any  alteration,  revocation, 
or  cancellation,  which  must  be  evidenced  in 
a  particular  manner.    It  gives  full  effect  to 


tbe  will  and  every  word  of  it,  and  to  the  con- 
clusiveness of  tbe  probate,  where  it  is  con- 
clusive. It  fastens  upon  the  conscience  of 
the  party  having  thus  procured  a  will,  and 
then  fraudulently  refusing  or  neglecting  to 
fulfill  the  promise  on  the  faith  of  which  it 
was  executed,  a  trust  or  confidence,  which  a 
court  of  equity  will  enforce  by  compelling  a 
conveyance  when  the  proper  time  for  it  has 
arrived." 

It  is  next  contended  that  the  action  was 
barred  by  the  six  years'  statute  of  limita- 
tions. The  six  years'  statute  bars  an  action 
upon  a  contract  not  in  writing,  either  express 
or  implied.  This  is  not  an  action  upon  a  conr 
tract  It  is  an  action  for  relief  on  the  ground 
of  fraud.  Such  actions  are  barred  within 
four  years,  but  it  is  expressly  provided  that 
the  cause  of  action  in  such  case  shall  not  be 
deemed  to  have  accrued  until  the  discovery 
of  the  fraud,  and  It  is  not  suggested  that  the 
lodge  discovered  the  fraud  more  than  four 
years  before  the  commencement  of  the  action. 

It  is  next  contended  that  the  trial  court 
disregarded  tbe  role  laid  down  in  RusseU  et 
al.  V.  Bruer  et  al.,  supra,  that  "the  declara- 
tion of  such  trust  must  be  contemporaneous 
with  the  deed,  and  the  evidence  beyond  a 
reasonable  doubt  as  to  the  existence  of  the 
trust,  and  must  be  clear,  certain,  and  con- 
clusive as  to  its  terms  and  eonditlona"  With- 
out reviewing  the  evidence  we  deem  it  suffi- 
cient to  say  that  it  does  not  leave  a  reason- 
able doubt  that  the  testator  Intended  to  give: 
his  property  to  the  lodge,  that  he  was  in- 
duced to  will  It  to  the  defendants  by  the  ad- 
vice of  the  lawyer  upon  the  promise  of  Smart 
that  he  and  the  other  legatees  would  give  It 
to  the  lodge.  The  lawyer  so  testifies,  and  his 
testimony  was  corroborated  In  many  waysi 
and  no  reason  Is  apparent  why  the  testator 
should  give  bis  property  to  the  defendants, 
and  they  suggest  none;  and  there  is  evidence 
that  each  of  them,  immediately  after  the  tes- 
tator's death  and  before  avarice  had  found 
time  to  suggest  that  they  dMde  the  estate 
between  themselves,  admitted  that  it  was  in- 
tended for  the  lodge.  The  terms  and  condi- 
tions are  clear,  certain,  and  conclusive.  There 
are  none,  exciting  that  it  was  to  be  turned 
over  to  tbe  lodge.  We  reaffirm  the  rule,  and 
also  the  statement  in  Collins  et  aL  v.  Hope  et 
al,  20  Ohio,  493,  that  in  such  cases  courts 
will  act  with  tbe  extremest  caution. 

Judgment  affirmed. 

CBEW,  SPKAB,  DAVIS,  and  PRICE,  JJ„ 
concur. 
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BHIFiLLS  T.  TRI2ADWBLL  et  aL 

(GoDrt  ot  Appeals  of  New  York.    Jan.  27, 
19U.) 

OORPOBATIORB  (g  263*)— STOCKHOLDERS'  LlA- 
BIUTT  —  GnFORCEUEKT  —  NONBESIDENT 
STOCKH0I.DEB8. 

The  rule  that  where  a  foreign  statute  which 
creates  the  liability  ot  a  stoclsiQolder  also  pro- 
▼ides  for  a  remedy  for  the  enforcement  thereof, 
snch  remedy  is  exclusive,  and  our  courts  will 
not  interfere  to  enforce  it,  applies  where  the 
■tockholder  is  a  resident  of  this  state  and  a  non- 
resident of  the  state  which  is  the  domicile  of  the 
corporation,  but  where  the  only  remedy  of  the 
state  where  the  corporation  is  domiciled  Is  the 
right  of  the  court  to  authorize  the  receivers  to 
prosecute  the  liability  of  stockholders  in  other 
jurisdictions,  there  is  no  remedy  if  It  cannot  be 
prosecuted  in  the  state  where  the  stockholder 
resides,  and  the  rule  does  not  apply. 

[JESd.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  Si  831,  1065;   Dec  Dig.  «  263.*] 

Actioii  by  Leonard  H.  Shipman,  as  re- 
ceiver of  the  F.  Gray  C!ompany,  against 
Qeorge  O.  Treadwell  and  another.  From  a 
judgment  of  the  Appellate  Division  (134  App. 
Div.  991,  119  N.  T.  Supp.  1144)  afBrmlng  a 
Judgment  oyerrnling  defendants'  demurrer  to 
tbe  complaint,  defendants  appeal.    Affirmed. 

James  F.  Tracey,  for  api)ellants.  Andrew 
J.  Nellis,  for  respondent. 


WERNER,  J.  This  Is  an  action  brougbt 
by  a  receiver  of  an  Ohio  corporation  to  re- 
cover from  stockholders  thereof  residing 
within  tbis  state  their  equal  and  ratable 
proportion  of  a  deficiency  in  corporate  assets 
with  which  to  pay  tbe  corirarate  debts.  Tbe 
appeal  is  from  the  affirmance  of  a  final  Judg- 
ment entered  after  an  interlocutory  Judg- 
ment overruling  tbe  defendants'  demurrer  to 
tbe  complaint  The  demurrer  was  based  up- 
on two  grounds:  (1)  That  there  is  a  defect 
of  parties  defendant.  (2)  That  tbe  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute  a  cause  of  action.  As  the  first  of 
these  grounds  is  not  urged  upon  tbis  appeal, 
we  shall  proceed  at  once  to  a  consideration 
of  tbe  second. 

Tbe  complaint  is  so  Tolnmineus  that  we 
cannot  attempt  to  paraphrase,  mudi  less  to 
reproduce,  it  in  detail,  and  we  shall  simply 
summarize  its  most  salient  and  essential 
features.  It  first  sets  forth  the  organization 
of  tbe  corporation  under  tbe  laws  of  tbe 
state  of  Obio,  and  its  continuance  until  about 
April  16,  1901,  when  proceedings  for  its  dis- 
solution eventuated  in  a  decree  to  tLat  end 
made  by  a  court  of  competent  jurisdiction; 
that  tbe  defendants,  at  some  time  prior  to 
December,  1900,  became  stockholders  of  tbe 
corporation  under  an  agreement  tbat  tbe 
laws  of  the  state  of  Ohio  then  existing  and 
tbereafter  to  be  enacted  with  reference  to 
domestic  corirarations  in  tbat  state,  their  or- 


ganization, tbe  liability  of  stockholders,  the 
ascertainment  thereof,  the  dissolution  of  the 
corporation,  and  tbe  application  of  its  as- 
sets, including  tbe  liability  of  stockholders 
under  and  pursuant  to  the  laws  of  tbat  state, 
should  be  taken  as  part  and  parcel  of  tbe 
agreement  whereby  the  defendants  severally 
agreed  to  become  members  of  the  corpora- 
tion; tbat  under  the  laws  of  Ohio  stock- 
holders in  domestic  corporations  are  liable  to 
the  creditors  of  such  corporations  over  and 
above  the  stock  owned  by  them,  and  any 
amount  unpaid  thereon,  to  a  further  sum  at 
least  equal  in  amount  to  such  stock,  equally 
and  ratably,  and  not  one  for  another;  tbat 
prior  to  December  10, 1900,  a  majority  of  tbe 
stockholders  of  said  corxwration  instituted  a 
proceeding  for  the  dissolution  of  said  corpo- 
ration in  a  court  of  general  Jurisdictloii  in 
that  state,  in  which  tbe  corporation  and  its 
stockholders,  including  these  defendants, 
were  parties;  tbat  pursuant  to  tbe  prac- 
tice which  obtains  in  that  state  tbe  court 
appointed  a  receiver  and  a  master  commis- 
sioner, the  one  to  take  and  hold  tbe  assets 
of  the  corporation,  and  tbe  other  to  take 
such  proofs  as  might  be  necessary  to  deter- 
mine whether  the  corporation  was  solvent 
or  insolvent,  tbe  extent  and  value  of  its 
assets,  and  the  nature  and  amount  of  its 
indebtedness ;  tbat  -  such  proceedings  were 
bad  tbat  the  corporation  was  declared  in- 
solvent and  tbat  an  assessment  would  have 
to  be  made  upon  tbe  stodibolders  to  satisfy 
the  corporate  debts ;  tbat  under  tbe  direction 
of  tbe  court  an  assessment  was  made  upon 
each  of  the  stockholders,  Including  the  de- 
fendants, of  $61.92  per  share  upon  the  stock 
onmed  by  them ;  tbat  such  assessment  against 
tbe  defendant  TreadweU  amounted  to  ^- 
458.24  and  against  tbe  defendant  Collins  to 
$3,096,  these  amounts  representing  the  pro 
rata  shares  which  each  of  these  defendants 
had  been  adjudged  liable  to  pay  for  the  pur- 
pose of  making  good  the  deficiency  in  tbe 
corporate  assets  necessary  to  satisfy  tbe 
corporate  debts ;  and  tbat  there  are  no  cred- 
itors of  the  corporation  residing  within  tbis 
state;  tbat  all  tbe  tangible  assets  within 
the  state  of  Ohio  have  been  used  in  tbe  pay- 
ment of  tbe  corporate  debts,  and  tbat  it  is 
necessary  for  the  plaintiff  as  receiver,  repre- 
senting both  corporation  and  creditors,  to 
proceed  against  these  defendants  to  compel 
them  to  contribute  their  equal  and  ratable 
share  toward  tbe  imyment  of  tbe  still  re- 
maining indebtedness  of  the  corporation. 
Tbe  prayer  of  tbe  complaint  is  that  plaintiff 
be  permitted  in  this  state  to  enforce  against 
tbe  defendants  tbe  contracts  thus  entered  in- 
to by  them  in  tbe  state  of  Ohio;  tbat  the 
amount  of  the  deficiency  remabiing  after  tbe 
application  of  all  tbe  other  assets  of  tbe  said 
corporation  to  tbe  payment  of  its  debts  be 
ascertained;   tbat  it  be  determined  that  tbe 
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expenditures  Is  the  converBlon  of  assets  and 
tbe  collection  of  claims  and  acconnts  of  ibe 
said  corporation,  made  within  the  state  of 
Ohio  and  elsewhere,  inclndlng  legal  and 
other  incidental  expenses,  were  not  unreason- 
able or  extravagant,  and  that  plaintUf  be  per- 
mitted to  recoTer  of  the  defendants  the  r»- 
spectlTe  amonnts  assessed  against  tbemwlth 
interest  and  costs. 

All  of  the  proceedings  which  we  have  thus 
sketched  in  barest  outline  are  recited  in  the 
complaint  in  vol^nminous  detatt,  supplemented 
by  allegations  concerning  the  statutes  of 
Obio  which  are  germane  to  the  subject  and 
the  constmetion  given  to  such  statutes  by  the 
courts  of  that  state. 

In  the  comparatively  recent  case  of  Ho- 
warth  V.  Angle,  162  N.  Y.  179,  B6  N.  H. 
489,  47  li.  R.  A.  725,  this  court  decided  that 
a  receiver  of  an  Insolvent  corporation  in  an- 
other state,  who  is  a  quasi  trustee  invested 
with  all  the  rights  possessed  by  its  creditors 
and  entitled  to  commence  an  action  involving 
its  property,  funds,  and  assets,  including  the 
right  to  enforce  the  liability  of  stockholders 
for  its  debts  Imposed  by  tbe  statutes  of 
the  state  where  the  corporation  had  its  domi- 
cile, would  be  permitted,  In  tbe  Interest  of 
interstate  comity,  to  bring  an  action  in  this 
state  to  enforce  such  liability  against  a  resi- 
dent stockholder,  where  it  appears  that  the 
same  liability  has  been  ,  determined  as  to 
all  the  stockhoiders  in  the  foreign  court,  and 
the  remedy  sought  does  not  Involve  any  de- 
parture from  our  practice,  nor  conflict  with 
public  policy,  nor  result  in  injustice  to  any 
of  oar  citizens. 

A  comparison  of  the  allegations  of  the 
complaint  In  the  case  at  bar  with  the  opinion 
in  the  Howarth  Case  clearly  shows  that  this 
complaint  does  state  facts  sufficient  to  con- 
stitute a  cause  of  action  unless  the  pleader 
here  has  stated  too  much  rather  than  too 
little.  That  seems  to  be  the  theory  upon 
which  this  demurrer  was  interposed,  for 
the  learned  counsel  for  the  appellants  argues 
that  it  appears  upon  the  face  of  the  com- 
plaint that  the  proceedings  therein  pleaded 
as  having  been  pursued  in  the  courts  in  the 
state  of  Ohio,  and  the  statutes  of  that  state 
under  which  they  were  taken,  provide  a  dis- 
tinct and  complete  remedy  of  which  the 
plaintifT  has  availed  himself,  and  which,  un- 
der the  doctrine  of  the  Howarth  Case,  must 
be  held  to  be  exclusive. 

It  is  doubtless  the  rule  that  where  a  for- 
eign statute  which  creates  the  liability  of  a 
stockholder  also  provides  a  remedy  for  the 
enforcement  of  that  liability,  /such  remedy  Is 
exclusive  and  our  courts  will  not  intervene 
to  enforce  it  Lowry  v.  Inman,  46  N.  T. 
119;  Christensen  v.  Bno,  106  N.  T.  97,  12 
N.  E.  648,  60  Am.  Rep.  429;  Howarth  v. 
Angle,  supra.  But  it  is  also  obvious  that 
the  remedy  referred  to  in  these  cases  is  the 
remedy   against  the  stockholder   who   is  a 


resident  of  this  state  and  a  nonresident  of 
the  state  which  is  the  domicile  of  the  cor- 
poration, for  it  it  were  not  so  no  proceed- 
ing could  be  Instituted  against  stockholders 
residing  in  the  domicile  of  a  corporation 
without  cutting  off  any  right  of  action 
against  stockholders  who  reside  outside  of 
that  domicile.^  The  complaint  herein  does 
recite  certain  proceedings  in  the  Ohio  courts 
to  which  all  the  stockholders,  including  the 
defendants,  were  parties,  but  it  is  also  set 
forth  that  the  defendants  were  served  by 
publication  and  did  not  appear  in  the  for- 
eign tribunal,  so  that  as  to  them  the  pro- 
ceedings there  were  In  rem  and  not  in  per- 
sonam. 

As  to  these  defendants  the  only  remedy 
which  seems  to  have  been  provided  by  the 
statutes  of  Ohio  is  the  right  of  the  court 
to  authorize  and  direct  the  recover  to  prose- 
cute the  stockholders'  liability  in  other  juris- 
dictions, and  that  is  the  precise  remedy 
which  the  plaintiff  is  pursuing.  It  is  true 
that  neither  the  provisions  of  the  foreign 
statute,  nor  the  orders  of  the  foreign  courts 
have  any  extraterritorial  force,  but  it  is 
equally  true  that  the  remedy  thus  provided 
is  in  fact  no  remedy  if  it  cannot  be  prose- 
cuted in  the  state  where  the  stockholder  re- 
sides. For  all  practical  purposes  this  case 
is  no  different  from  one  in  which  it  appears 
that  the  foreign  statute  has  provided  no 
remedy  and  the  fordgn  court  has  made  no 
direction,  and  such  a  case  falls  directly  with- 
in the  rule  of  Howarth  v.  Angle.  In  view 
of  the  very  ample  consideration  of  the  sub- 
ject in  that  case,  we  deem  it  nnneceraary 
to  continue  this  discussion,  staice  the  only 
difference  between  the  two  cases  seems  to  be 
that  the  case  at  bar  comes  to  cs  upon  de- 
murrer, and  tbe  Howarth  Case  was  affirmed 
upon  the  merits. 

The  Judgment  should  be  affirmed,  with 
costs. 

CULLBN,  C.  J.,  and  GHAT,  HAIGHT, 
VANN,  HISOOOK,  and  COLLIM,  JJ.,  concur. 

Judgment  affirmed. 


(200  N.  T.  S90> 

KIBLOCK  V.  SPRAGUB. 

(Court  of  Appeals  of  New  York.    Jan,  10, 

1911.) 

1.  Bnxs  AKD  NoTBS  (8  64*)— OoNDinoRS— 
Vauwtt. 

A  note  may  be  delivered  on  a  condition, 
observance  of  which  la  essential  to  its  validity 
as  between  the  original  parties. 

[Ed.'  Note.— For  other  cases,   see  Bills  and 
Notes,  Gent  Dig.  |  104;   Dec.  Dig.  {  64.*] 

2.  Bills  and  Notes  (S  473*)— CoNnmoNS— 
Validitt. 

An  agreement,  pleaded  by  a  maker  of  a 
note,  that  payment  should  depend  on  an  event 
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within  the  maker's  control,  cannot  be  regarded 
as  incredible,  as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  i  473.*] 

3.  Evidence  (S  420*)— Pabod  E>videnoe  Air- 

KECTiNO  Note— Admissibilitt. 

Conditional  delivery  of  a  note  can  be 
shown  by  parol  evidence  to  defeat  liability  for 
no;ifulfillment  of  the  condition. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  192fr-1944;   Dec.  Dig.  8  420.*] 

Appeal  from  Supreme  Court,  Appellate 
DiTlsion,  Fourth  Department. 

Action  by  Peter  Nlblock  against  Homer 
Sprague.  From  a  judgment  of  the  Appellate 
Division  (134  App.  Dlv.  910,  118  N.  Y.  Supp. 
1127),  affirming  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed,  and  new  trial 
ordered. 

M.  Fillmore  Brown,  for  appellant  Walter 
W.  Chamberlain,  for  respondent. 

WILLARD  BARTLETT,  J.  This  Is  an  ac- 
tion by  the  payee  against  the  maker  of  two 
promissory  notes,  for  $160  each,  payable  three 
months  after  the  date  thereof,  which  was 
October  1,  1901,  and  alleged  In  the  complaint 
to  have  been  made,  executed,  and  delivered  to 
the  plaintiff  on  that  date. 

The  answer  denies  the  making,  execution, 
and  delivery  of  the  notes  as  alleged  in  the 
complaint,  but  admits  that  the  defendant 
signed  the  notes  and  delivered  the  same  un- 
der the  following  circumstances:  The  par- 
ties to  this  action  had  been  copartners  in  the 
business  of  farming.  The  partnership  was 
dissolved  on  December  31,  1900,  by  a  paper 
writing  which  Is  stated  to  be  attached  to  the 
answer,  but  does  not  appear  in  the  record. 
The  plaintiff  and  defendant  thereafter  enter- 
ed into  a  further  agreement  whereby,  in  con- 
sideration of  whatever  the  defendant  owed 
the  plaintiff  for  work  done  since  the  dissolu- 
tion, the  defendant  agreed  to  turn  over,  and 
the  plaintiff  agreed  to  receive,  a  pair  of 
horses,  a  lumber  wagon,  a  double  harness,  a 
pair  of  blankets,  and  a  mow  of  hay.  In  ad- 
dition, the  defendant  agreed  to  give  the 
plaintiff  $300,  which,  however,  was  not  to  be 
paid  until  all  the  partnership  debts  were 
paid  by  the  defendant.  The  defendant  was 
to  execute  and  deliver  to  one  Oliver  Velzey 
the  proinissory  notes  set  forth  in  the  com- 
plaint, which  were  to  be  held  by  "Velzey  until 
the  payment  of  the  partnership  debts  by  the 
defendant,  when,  at  the  defendant's  direc- 
tion, Velzey  was  to  indorse  and  deliver  them 
to  the  plaintiff;  but  "the  said  notes  were  to 
have  no  inception  until  the  plaintiff  had  kept 
bis  agreement,  said  partnership  debts  were 
paid,  and  a  direction  by  the  defendant  to 
said  Velzey  to  deliver  said  notes  to  the  plain- 
tiff." The  answer  further  alleges  that  the 
notes  were  executed  and  delivered  to  Velzey 
accordingly;  that  the  plaintiff  removed  all 
the  property  which  has  been  mentioned,  and 
likewise  a  wagon  worth  $50,  without  the  de- 


fendant's knowledge  or  consent;  that  the 
plaintiff  refused  to  return  this  wagon,  where- 
upon defendant  notified  him  that  he  had  fail- 
ed to  keep  his  agreement,  and  the  defendant 
woTild  not  pay  the  $300;  but  that  thereafter, 
in  May,  1906,  the  plaintiff  wrongfully,  and 
without  the  defendant's  knowledge  or  con- 
sent, obtained  possession  of  the  promissory 
notes.  Finally,  there  is  an  averment  that  a 
portion  of  the  partnership  indebtdness  re- 
mains unpaid,  and  a  denial  of  the  allegation 
In  the  complaint  that  the  plaintiff  is  the  own- 
er of  the  notes  in  suit 

Upon  the  trial  counsel  for  the  plaintiff  of- 
fered the  notes  in  evidence  and  rested.  Coun- 
sel for  the  defendant  outlined  bis  defense, 
as  pleadedj-to  the  Jury,  whereupon  plaintiff's 
counsel  moved  for  Judgment,  on  the  ground 
that  the  opening  stated  no  defense.  After  a 
short  discussion  the  trial  Judge  directed  a 
verdict  for  the  plaintiff  In  the  sum  of  $430,- 
33,  upon  the  rendition  of  which  an  exception 
was  taken  in  behalf  of  the  defendant. 

I  think  this  exception  suffices  to  raise  the 
question  whether  the  plaintiff  was  entitled 
to  the  direction  of  a  verdict.  The  answer 
contains  an  explicit  denial  of  the  delivery  of 
the  promissory  notes  as  alleged  In  the  com- 
plaint It  avers  a  delivery  to  a  different 
person  upon  a  condition  which  has  not  been 
fulfilled.  A  promissory  note  may  be  deliver- 
ed upon  a  condition,  the  observance  of  which 
is  essential  to  its  validity  as  between  parties 
to  the  paper.  Bookstaver  v.  Jayne,  80  N.  T. 
146.  The  condition  here  pleaded  may  be  re- 
garded as  extraordinary,  and  one  to  which 
the  plaintiff  would  not  be  likely  to  agree;  but 
we  are  not  concerned  on  this  appeal  with 
the  truthfulness  of  the  pleader,  but  with  the 
sufficiency  of  his  plea.  If  the  agreement  be- 
tween these  parties  was  what  the  answer 
says  It  was,  there  was  never  any  authoris- 
ed delivery  of  the  notes,  and  they  had  no  val- 
id Inception.  The  defendant  is  not  endeavor- 
ing to  alter  the  contract  evidenced  by  the 
notes.  He  la  merely  asserting  that  the  con- 
tract which  the  notes  express  was  never  en- 
tered into  at  all,  because  the  contingency 
upon  which  the  notes  were  to  be  delivered 
has  never  occurred.  He  should  have  heea  al- 
lowed to  lay  before  the  Jury  such  proof  as 
he  had  to  sustain  his  contention  in  this  re- 
spect It  may  be  conceded  that  it  is  unusual 
for  a  creditor  to  agree  that  payment  shall 
depend  upon  some  act  or  event  wholly  with- 
in the  control  of  his  debtor;  but  we  cannot 
hold  as  matter  of  law  that  such  an  agree- 
ment is  Incredible.  Where  the  maker  of  a 
promissory  note,  in  a  suit  against  him  by  the 
payee,  pleads  a  conditional  delivery  of  the 
note  and  .the  nonfulfillment  of  the  condition, 
such  condiUonal  delivery  may  be  proved  by 
parol,  and  the  parol  proof  is  hot  deemed  to 
be  an  attempt  to  vary  or  contradict  the  writ- 
ten contract  between  the  parties.  Hlggins  v. 
RIdgway,  153  N.  T.  130,  47  N.  E.  32. 
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In  my  opinion,  this  case  was  erroneonaly 
disposed  of  below,  and  ttie  defendant  Is  en- 
titled to  a  reversal  and  new  trial;  costs  to 
abide  event 

CUI^LEN,  C.  J.,  and  GRAY,  WERNER, 
mSCOCK,  CHASE,  and  COLLIN,  JJ.,  con- 
cur. 

Judgment  reversed,  etc. 


(201  N.  T.  76) 

JACKSON  V.  GREENE  et  aL 
(Conrt  of  Appeals  of  New  Yoric    Feb.  7,  19U.) 

1.  Mabtbb  and  Sbbvaht  (|  246*)— Iwjubt  to 

SkBVANT— lilABIUTT. 

Where  a  passenger  elevator  stopped  be- 
tween the  sixtli  and  seventh  floors,  because  the 
fuse  located  In  the  basement  blew  out,  and  no 
injury  threatened  the  operator  while  remaining 
in  the  elevator,  and  he  voluntarily  attempted 
to  crawl  out  of  the  elevator  and  was  killed, 
the  master  was  not  liable  under  the  rule  that, 
where  no  emergency  has  arisen  calling  on  one 
to  choose  between  two  apparent  alternative 
dangers,  the  master  is  not  liable  for  the  death 
or  injury  of  a  servant. 

[I!d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  78»-794;  Dec.  Dig.  8 
246.*] 

2.  Master  akd  Sebvaht  (|  217*)— Ikjubt  to 
Sebvant— AsstntPTioN  of  Risk. 

Where  a  passenger  elevator  stopped  be- 
tween the  sixth  and  seventh  floors  because  the 
fuse  located  in  the  basement  blew  out,  and 
while  the  elevator  was  stalled  the  operator  at- 
tempted to  crawl  ont,  but  fell  and  was  killed, 
held,  that  the  operator  assumed  the  risk  as  a 
matter  of  law. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  J{  674-600;    Dec.  Dig.  f 

8.   MA9IBB  AND    SKBVANT  (|  288*)— INJUBT  TO 

Sebvant— AssnvPTioN  of  Risk. 

Where  the  notice  under  the  employer's  lia- 
bility act  (Consol.  Laws,  c.  31,  Si  200-204)  is 
insuflScient  and  plaintiff  must  rely  on  her  com- 
mon-law cause  of  action,  assumption  of  risk, 
available  as  a  defense,  is  not  necessarily  a  ques- 
tion of  fact 

[E>1.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  {  28&*] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department 

Action  by  Annie  L.  Jackson,  administratrix 
of  Robert  Jackson,  deceased,  against  Mar- 
garet H.  Greene  and  others.  From  a  Judg- 
ment of  the  Appellate  Division  (1S4  App^ 
DlT.  918,  118  N.  Y.  Supp.  080),  affirming  a 
Judgment  for  plaintiff  entered  on  the  verdict 
of  the  jury,  defendants  appeal.  Reversed, 
and  new  trial  ordered. 

James  J.  Mahoney,  for  appellants.  Thom- 
as J.  O'Neill,  for  respondent 


COLLEN,  a  J.  The  action  was  brought 
by  the  personal  representative  of  the  deceased 
employg  against  the  employers,  to  recover 
damages  for  the  former's  death  through  al- 


leged negligence  on  the  part  of  the  defend- 
ants. The  deceased  had  at  some  time  prior 
to  the  accident  been  an  engineer  In  a  build- 
ing owned  by  the  defendants,  and  was  an 
electrician  by  trade.  In  the  absence  of  the 
employe,  whose  duty  it  was  to  run  a  passen- 
ger elevator  in  the  building,  the  deceased  had 
for  some  two  weeks  operated  the  elevator. 
On  the  day  of  the  accident  as  the  deceased 
was  taking  two  passengers  up  on  the  elevator, 
the  fuse  blew  out,  and  the  car  stopped  be- 
tween the  sixth  and  seventh  floors  of  the 
building.  He  called  down  to  Wilson,  who  ran 
the  freight  elevator  and  was  on  the  basement 
floor  at  the  time,  that  the  fuse  had  given  out 
One  of  the  occupants  of  the  car,  a  witness 
for  the  plaintiff,  testified  that  Wilson  then 
called  for  him  to  come  down,  though  this  is 
denied  by  other  witnesses.  After  waiting  a 
few  minutes,  the  deceased  opened  the  elevator 
door  and  started  to  crawl  out  of  the  car 
through  an  opening  between  the  floor  of  the 
car  and  the  ceiling  of  the  sixth  floor.  In  do- 
ing BO  his  hands  slipped  and  he  fell  down 
the  shaft,  receiving  injuries  from  which  he 
died.  The  two  passengers  remained  in  the 
car  until  a  new  fuse  was  installed,  when 
the  elevator  was  again  operated,  and  the  pas- 
sengers got  out  There  was  evidence  tending 
to  show  that  such  stoppages  of  the  elevator 
had  been  of  frequent  occurrence  prior  to  the 
accident,  and  the  subject  of  complaint  by 
various  tenants  in  the  building.  It  seems  to 
have  been  assumed,  and  probably  was  the 
fact,  that  the  cause  of  such  stoppages  was 
the  burning  out  of  the  fuse.  The  case  was 
submitted  to  the  jury  by  the  learned  trial 
Judge  on  the  sole  theory  that  they  might  in- 
fer negligence  on  the  part  of  the  defendants 
from  the  defective  character  of  the  fuses. 
The  Jury  returned  a  verdict  for  the  plalntltt. 
Assuming  that  the  Jury  properly  found  the 
fuses  defective,  we  think  that  as  is  clearly 
pointed  out  in  the  dissenting  opinion  of  Mr. 
Justice  Burr  below,  such  defect  was  not  the 
cause  of  the  accident  to  the  plaintiff.  The 
fuse,  as  proved  by  the  evidence,  is  a  safety 
appliance  intended  to  bum  out  when  an  ex- 
cessive current  is  placed  on  the  electric  mo- 
tor, or  when  the  elevator  itself  is  subjected 
to  an  excessive  load.  The  effect  of  the  burn- 
ing of  the  fuse  Is  to  entirely  cut  off  the  pow- 
er, and  thereafter  the  elevator  cannot  be 
moved,  at  least,  upward.  It  is  easy  to  be  seen 
that  a  fuse  might  be  insufllcient  to  carry  the 
electric  current  that  might  be  necessary,  even 
In  the  proper  operation  of  the  elevator.  But 
the  only  result  of  such  a  defect  would  be  to 
at  once  arrest  the  movement  of  the  elevator. 
The  fuse  was  located  in  the  basement  where 
Wilson  was.  As  was  said  in  the  dissenting 
opinion  below:  "It  is  apparent  that,  had  the 
deceased  remained  at  his  station  in  the  ele- 
vator, be  would  not  have  been  injured.  No 
injury  threatened  him  while  there.  He  was 
in  absolute  safety,  and  the  dangerous  posi- 
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tlon  In  which  he  knowingly  and  rolnntarlly 
placed  himself  was  not  required  by  his  em- 
ployment, or  In  the  discharge  of  his  duty. 
No  emergency  had  arisen  calling  upon  him  to 
choose  between  two  apparent  alternative  dan- 
gers, *  •  •  and  it  is  well  settled  that 
under  such  circumstances  a  master  is  not 
liable  for  the  death  or  injury  of  his  servant." 
Solomcm  t.  Manhattan  Ry.  Co.,  103  N.  Y. 
437,  9  N.  B.  430,  57  Am.  Rep.  760 ;  Hunger  ▼. 
Gooperstown  &  Susauehanna  Valley  R.  R. 
Co.,  112  N.  t.  871,  19  N.  B.  820,  2  L,  R.  A. 
882,  8  Am.  St  R^.  752;  McCue  ▼.  Nat'l 
Starch  Mfg.  Co.,  142  N.  T.  106,  36  N.  E.  809. 

The  counsel  for  the  respondent  contends 
that  the  statement  cited  Ignores  two  facts: 
First,  that  the  deceased  was  called  to  come 
down  to  the  basement  by  Wilson;  and,  sec- 
ond, that  whUe  he  was  getting  down  the  le- 
vator moved.  We  think  neither  is  control- 
ling in  the  disposition  of  this  case.  Wilson 
was  not  the  superior  of  the  deceased.  The 
new  fuse  was  to  be  Installed  in  the  basement, 
and,  80  far  as  it  appears  in  the  evidence,  Wil- 
son had  done  sudi  installation  whenever  nec- 
essary. There  was  no  reason  why  the  pres- 
ence of  the  deceased  in  the  basement  was 
necessary,  nor  could  the  deceased  be  under 
any  misapprehension  as  to  what  was  the 
dl£Elculty  which  had  caused  the  elevator  to 
stop.  He  was  an  expert  electrician,  and 
knew  far  more  on  the  subject  than  did  Wil- 
son, who  was  not  an  electrician  or  mechanic. 
The  testimony  of  the  witness,  that  while  the 
deceased  was  trying  to  get  out  of  the  elevator 
It  moved  up  and  down  a  foot  and  a  half,  Is, 
on  the  evidence  in  the  case,  incredible  as  a 
matter  of  law.  It  is  conceded  that  when  the 
fuse  burned  out  the  power  was  cut  oB.  It 
may  be  possible  to  believe  that  in  some  unex- 
plained way  the  elevator  might  have  slipped 
down;  but,  on  the  record  before  us.  It  is  not 
possible  to  imagine  how,  with  the  power  cut 
off,  the  elevator  could  have  moved  up.  If 
there  was  any  motion  in  the  elevator  at  the 
time  of  the  accident,  it  must  have  been  oc- 
casioned by  the  movements  of  the  deceased 
himself  in  endeavoring  to  get  out  of  the  ele- 
vator to  the  floor  below. 

Though  the  plaintiff  alleged  a  cause  of  ac- 
tion nnder  the  employer's  liability  law  (Con- 
sol.  Laws,  c.  31,  §{  200-204),  the  notice  served 
Is  substantially  of  the  same  character  as 
that  condemned  by  this  court  in  Logerto  v. 
Central  Building  Company,  108  N.  Y.  390,  91 
N.  B.  782,  and  the  plalntitf  must  rely  on  her 
common-law  cause  of  action,  under  which  the 
assumption  of  risk  is  not  necessarily  a  ques- 
tion of  fact  We  think  that  the  deceased  in 
this  case,  when,  entirely  conversant  with  the 
whole  situation,  under  no  stress  either  of 
duty  or  of  danger,  he  voluntarily  sought  to 
climb  out  of  the  elevator  onto  the  floor  be- 
low, assumed  the  risk  attendant  upon  his  ac- 
tion. 

The  Judgment  below  should  be  reversed. 


and  a  new  trial  ordered;  costs  to  abide  the 
event 

GRAX,  HAIQHT,  VANN,  WBRNEB,  HIS- 
COCK,  and  COLLIN,  JJ.,  concur. 

Judgment  reversed,  etc. 


(SCO  N.  T.  44J.) 

PEOPLE  T.  ZERILLO  et  al 

(Court  of  Appeal*  of  New  Tork.    Jan.  24, 
1911.) 

1,  Cbiminai.  Law  (I  1017*)— Appxai<— Rioht 

OF  RSVIEW. 

Appellate  Jiirisdl<;tion  In  criminal  cases  is 
purely  statutory,  and  can  never  be  assumed  un- 
less a  statute  expressly  aanctiODS  its  exerctse. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (|  2672-2576;  Dec.  Dig.  f 
1017.*] 

2.  Gbiuinai.  Law  (i  i023*)— Appeai.  aho  Em- 
BOB— Dboisiohs  Rbvibwabi<b— Othkb  Rxu- 

XDT. 

Under  Code  Cr.  Proe.  t  S19,  providing  for 
appeals  from  a  Judgment  or  order  of  the  Appel- 
late  Division  to  the  Coort  of  Appeals  in  crim- 
inal actions  from  a  final  detenniaation  affecting 
a  substantial  right  of  the  defendant  the  dis- 
missal of  an  appeal  by  the  Appellate  Division, 
from  an  order  of  the  Court  of  General  Ses- 
sions, directing  the  Attorney  General  to  submit 
to  the  grand  jury  a  violation  of  Pen.  Code,  f 
41,  subd.  12,  relating  to  the  making  of  a  falsa 
statement  of  the  result  of  an  election  canvass, 
id^ter  a  demurrer  had  been  sustained  to  a  for- 
mer indictment  (or  the  same  offense,  is  not  ap- 
gealable,  since  it  is  not  a  final  determination: 
ut  there  are  two  other  ways  in  which  the  va- 
lidity of  the  order  could  be  raised,  namely,  by 
attacking  the  second  indictment  by  a  plea  of 
former  acquittal  under  Code  Cr.  Proc.  |  354, 
subd.  2,  or  a  motion  in  arrest  on  the  ground  that 
the  prosecution  was  barred  under  section  327, 
and  if  that  motion  were  denied,  the  action  of 
the  trial  court  could  be  reviewed  on  appeaL 

lEA.  Note.— For  other  cases,  see  Criminal  Iaw, 
Cent  Dig.  ${  2583-2598;   Dec.  Dig.  {  1023.*] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Frank  ZeriUo,  Dominlck  Dalessandro, 
James  Ella,  and  Nicola  Savignano  were  In- 
dicted for  the  crime  of  making  a  false  state- 
ment of  the  result  of  the  canvass  of  ballots 
cast  at  an  election  while  they  were  inspec- 
tors of  election.  From  an  order  directing 
that  a  charge  against  the  defendants  for  vio- 
lating subdivision  12  of  section  41  of  Penal 
Code  should  be  submitted  to  the  grand  Jury, 
defendants  appealed  to  the  Appellate  Divi- 
sion where  the  appeal  was  dismissed  (125  N. 
Y.  Supp.  1187),  and  from  the  order  of  dis- 
missal this  appeal  is  taken.  Appeal  dis- 
missed. 

Edward  R.  O'Malley,  Atty.  Gen.  (Lowen  B. 
Ginn,  of  counsel),  for  the  motion.  Floroica 
J.  Sullivan,  opposed. 

WILLARD  BARTLETT,  3.  On  Angn8t23, 
1909,  the  C!ourt  of  General  Sessions  of  the 
Peace  in  and  for  the  county  of  New  Tork 
made  an  order  directing  that  a  charge  against 
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the  defendants  for  violating  snbdtvlalon  12 
of  section  41  of  the  Penal  Code  should  be 
submitted  to  the  grand  jury.  The  papers 
upon  which  this  order  was  made  showed 
that  this  charge  had  already  been  the  subject 
of  an  Indictment  against  the  defendants  to 
which  they  had  successfully  demurred.  From 
the  order  directing  a  resubmission  of  the 
charge  the  defendants  appealed  to  the  Appel- 
late Division  where  their  appeal  was  dismiss- 
ed (125  N.  Y.  Supp.  1137).  "No  appeal  lies 
from  such  an  order  in  a  criminal  case,"  said 
timt  court,  "but  the  question  must  be  pre- 
sented on  the  appeal  from  the  final  judg- 
ment"—citing  Matter  of  Montgomery,  126 
App.  Dlv.  72,  110  N.  X.  Supp.  793 ;  Id.,  193 
N.  r.  658,  87  N.  E.  1123.  The  defendants 
have  now  appealed  to  this  court  from  the 
order  of  dismissal  by  the  Appellate  Division ; 
end  here,  also,  the  special  deputy  Attorney 
General  moves  to  dismiss  their  appeal. 

It  is  necessary  to  state  briefly  the  history 
of  the  case.  The  defendants  were  indicted 
on  April  14,  1908,  for  the  crime  of  making  a 
false  statement  of  the  result  of  the  canvass 
of  the  ballots  cast  at  an  election  while  they 
were  Injectors  of  election.  They  interposed 
a  demurrer  to  the  indictment  which  was  al- 
lowed by  Judge  Grain,  and  Judgment  was 
duly  entered  in  their  favor  on  June  11,  1908. 
At  that  time  no  direction  was  given  by  the 
court  that  the  case  should  be  resubmitted  to 
the  same  or  another  grand  jury.  More  than 
a  year  later,  however,  upon  August  23,  1909, 
an  order  was  made  at  a  term  of  the  Court 
of  General  Sessions  held  by  Judge  Rosalsky, 
directing  that  the  Attorney  General  submit 
to  the  grand  jury  of  the  county  of  New  York 
the  violation  of  the  Penal  Ciode  alleged  to 
have  been  committed  by  the  defendants  here- 
in. Under  that  order  another  indictment 
has  been  found  which  the  defendants  have 
unsuccessfully  moved  to  dismiss.  The  pur^ 
pose  of  the  defendants  upon  the  present  ap- 
peal Is  to  review  the  jurisdiction  of  the 
Court  of  General  Sessions  to  make  an  order 
directing  the  resubmission  of  the  charge  to 
another  grand  jury  under  the  particular  cir- 
cumstances of  this  case;  that  Is  to  say, 
months  after  the  decision  upon  the  demur- 
rer, and  when  a  different  judge  was  presid- 
ing over  the  court. 

The  Appellate  Division  has  been  unable  to 
find  any  statutory  authority  for  such  an  ap- 
peal to  that  court  I  can  find  none,  nor 
does  it  seem  to  me  that  the  order  is  review- 
able here.  Section  519  of  the  Code  of  Crim- 
inal Procedure  specifies  the  cases  in  which 
an  appeal  may  be  taken  from  a  judgment  or 
order  of  the  Appellate  Division  to  the  Court 
of  Appeals  In  criminal  actions.  These  are  (1) 
from  a  Judgment  affirming  or  reversing  a 
judgment  of  conviction;  (2)  from  a  Judg- 
ment affirming  or  reversing  a  Judgment  for 
the  defendant  on  a  demurrer  to  the  Indict- 
ment, or  from  an  order  affirming,  vacating 
or  reversing  an  order,  of  the  court  arresting  I 


Judgment;  and  (3)  from  a  final  determina- 
tion affecting  a  substantial  right  of  the  de- 
fendant The  third  category  is  the  only 
class  in  which  this  case  could  possibly  be  in- 
cluded in  any  point  of  view.  It  is  argued 
that  the  dismissal  of  the  appeal  by  the  Ap- 
pellate Division  is  in  effect  a  final  determi- 
nation that  the  defendants  may  be  prosecut- 
ed under  an  order  for  the  resubmission  of 
the  charge  against  them  to  a  second  grand 
Jury  where  the  direction  for  such  resubmis- 
sion was  not  given  by  Hie  court  at  the  time 
of  the  allowance  of  their  demurrer,  and  that 
a  determination  of  this  character  affects  a 
substantial  right 

The  answer  to  this  argument  is  that  the 
determination  is  not  necessarily  final.  In 
view  of  the  fact  that  a  second  indictment 
has  been  found  under  the  order  permitting 
a  resubmission  of  the  case  to  the  grand  jury, 
it  Is  difficult  to  see  how  a  reversal  of  the 
order  for  the  resubmission  would  now  Inure 
to  the  benefit  of  the  defendants,  for  the  sec- 
ond indictment  would  be  left  still  standing. 
There  appear  to  be  two  ways,  however,  in 
which  the  defendants  can  raise  the  question 
of  the  validity  of  the  prder  to  resubmit, 
which  was  made  so  long  after  the  determina- 
tion of  the  demurrer  and  by  another  Judge. 
They  could  treat  the  allowance  of  the  de- 
murrer unaccompanied  by  any  order  for  a 
resubmission  of  the  case  as  equivalent  to  an 
acquittal,  and  could  interpose  to  the  second 
indictment  the  plea  of  a  former  acquittal  of 
the  same  crime  under  subdivision  2  of  sec- 
tion 354  of  the  Code  of  Criminal  Procedure. 
On  the  other  hand,  upon  the  trial  of  the 
new  indictment  the  defendants,  if  convicted, 
might  move  in  arrest  of  judgment  upon  the 
groimd  that  the  prosecution  was  barred  un- 
der section  327  of  the  Code  of  Criminal  Pro- 
cedure, and  if  that  motion  were  denied  could 
review  the  action  of  the  trial  court  ui)on  ap- 
peal. People  ex  rel.  Scharff  v.  Frost  198  N. 
X.  110,  91  N.  B.  876.  These  suggestions  must 
not  be  understood  as  intimations  that  the 
objection  oC  the  defendants  to  the  order  of 
resubmission  is  well  taken.  They  are  made 
only  to  show  that  other  methods  of  proce- 
dure exist  by  which  the  question  can  be  rais- 
ed both  In  the  trial  court  and  upon  appeal. 
It  has  repeatedly  been  held  that  the  appellate 
Jurisdiction  of  the  courts  of  this  state  In 
criminal  cases  Is  purely  statutory;  and,  of 
course,  such  Jurisdiction  can  never  be  as- 
sumed, unless  a  statute  can  be  found  which 
expressly  sanctions  its  exercise.  There  Is  no 
such  statute  applicable  to  the  case  of  these 
defendants  as  now  presented.  It  follows  that 
the  Appellate  Division  was  right  in  dismiss- 
ing their  appeal  and  that  their  appeal  to  this 
court  must  also  be  dismissed. 

CULIiBN,  C.  J.,  and  GRAY,  WBRNBR, 
HISCOCK,  CHAiSE,  and  COLLIN,  JJ„  con- 
cur. 


Appeal  dismissed. 
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BAGEN  ▼.  BUFFALO  UNION  TEEMINAI. 

R.  C». 

(Court  of  Appeals  of  New  Tork.    Jan.  27, 

1911.) 

Mastek  and  Sbevawt  (5  180*)— Railways— 
Fellow      Sebtantb   —  "SuPEBiHTBNDiNa 

COHTBOL." 

A  locomotive  engineer  and  a  Bwitchman 
whose  duty  it  was  to  give  signals  to  control 
movement  of  a  train  in  the  making  of  a  cou- 
pling by  a  conductor  were  fellow  servants  of 
the  conductor,  and  not  vice  principals,  as  hav- 
ing superintending  control  within  Railroad  Lew 
(Laws  1890,  c.  665,  as  amended  by  Laws  1906, 
c.  657)  J  42a. 

[E!d.  Note.— For  other  cases,  see  Master  and 
Servant,  C^t  Dig.  U  363-367;  Dec.  Dig.  t 
180.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6793.] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department 

Action  by  Agnes  Bagen,  George  Eagen's 
admiulstratrix,  against  the  Buffalo  Union 
Terminal  Railroad  Company.  From  a  judg- 
ment of  the  Fourth  Appellate  Division  (134 
App.  Div.  995,  119  N.  T.  Supp.  1123),  afBrm- 
ing  a  Judgment  for  plaintiff,  defendant  ai>- 
peals.    Reversed,  and  new  trial  granted. 

See,  also,  197  N.  Y.  559,  91  N.  E.  1112. 

Alfred  L.  Bedcer,  for  appellant 
Joseph  A.  Wecbter,  for  respondent 

C!HASE],  J.  PlaintifTa  Intestate  was  In- 
jured while  onployed  as  the  conductor  of  a 
train  used,  among  other  things,  in  transport- 
ing molten  slag  or  dross  from  the  furnaces 
of  the  Buffalo  Union  ITumace  Company  to 
a  place  where  the  slag  was  deposited  called 
"the  dump."  The  train  in  use  at  the  time 
the  Intestate  was  injured  consisted  of  an  en- 
gine to  which  was  attached  In  front  a  flat 
car,  a  side  dnmp  car  known  as  a  "Weimar 
kettle,"  and  an  end  dump  car  known  as  a 
"Hartman  kettle,"  In  the  order  named.  The 
crew  consisted  of  four  persons,  an  engineer,  a 
fireman,  the  Intestate,  who  was  the  conductor 
and  the  person  In  charge  of  the  .train,  and  a 
helper  or  switchman. 

On  the  day  of  the  accident  the  Hartman 
kettle  was  filled  with  molten  slag  and  taken 
to  the  dump  and  emptied.  The  empty  kettle 
car  was  then  removed  from  the  Immediate 
place  where  It  had  been  emptied  and  un- 
coupled from  the  other  cars  making  np  the 
train.  It  had  been  coupled  to  the  next  car  by 
means  of  a  heavy  iron  bar  14  feet  2  inches 
long  and  3^  inches  in  diameter,  and  which 
weighed  about  420  pounds.  One  end  of  the 
bar  was  left  connected  with  the  Hartman 
kettle,  and  the  other  end  was  temporarily 
upheld  by  a  standard  placed  under  It  upon 
the  ground.  Subsequently  the  Weimar  ket- 
tle was  taken  over  another  side  track  to 
the  dump  and  emptied.  In  making  up  the 
train  of  empty  cars,  the  engine,  flat  car, 
and  the  Weimar  kettle  were  returned  by  way 
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of  a  switch  to  the  side  track  upon  which  the 
unloaded  Hartman  kettle  had  been  left 

The  plaintiff's  intestate  proceeded  in  ad- 
vance of  the  train  to  the  end  of  the  bar, 
which  was  sustained  by  the  standard,  for 
the  purpose  of  inserting  it  into  the  opening 
of  the  drawhead  of  the  Weimar  kettle 
trucks  when  that  car  should  reach  the  place 
on  the  side  track  where  a  coupling  could  be 
made.  The  engineer  and  fireman  were  upon 
the  engine,  and  could  not  see  the  intestate 
as  he  stood  at  the  end  of  the  bar.  The  in- 
testate's helper  walked  along  by  the  side  of 
the  Weimar  kettle  In  plain  sight  of  the  en- 
gineer as  the  train  was  pushed  toward  tbe 
place  where  tbe  intestate  was  standing.  It 
was  the  usual  practice  for  such  helper  to  give 
tbe  necessary  signals  with  bis  bands  to  the 
engineer,  so  that  the  movement  of  the  train 
could  be  controlled  by  the  engineer  in  making 
a  coupling  with  the  Hartman  kettle.  The 
train  was  running  on  an  upgrade  of  2  or  3 
per  cent,  and  at  a  speed  of  about  1^  miles 
per  hour.  As  the  train  approached  the  In- 
testate he  lifted  tbe  end  of  tbe  bar,  which 
required  him  to  bold  a  weight  of  about  210 
pounds.  It  was  necessary  to  lift  and  then 
lower  the  bar,  because  the  end  as  it  rested 
upon  the  standard  vras  2%  inches  too  high 
to  enter  the  opening  of  the  drawhead  of  the 
Hartman  kettle.  As  he  lifted  the  bar  from 
tbe  standard,  the  standard  fell  upon  the 
ground,  and,  for  some  reason  that  does  not 
appear,  before  the  Weimar  kettle  reached  the 
place  where  the  bar  could  be  inserted  into 
the  drawhead,  the  intestate  fell  across  the 
tracks  with  the  end  of  tbe  bar  to  some  ex- 
tent upon  him.  The  helper  testified  that 
when  the  wheels  of  the  approaching  car  were 
eight  feet  from  the  intestate  he  saw  that  "tbe 
bar  had  the  best  of  him,"  and  be  gave  the 
ordinary  stop  signal  and  continued  such  sig- 
nal to  stop  the  train  until  he  saw  that  the 
Intestate  was  falling  and  tbe  engineer  had 
failed  to  obey  his  signals,  and  tbe  wheels  of 
the  Weimar  kettle  were  within  about  one 
foot  of  the  intestate,  and  that  he  then  called 
out  to  the  engineer  to  stop,  and  tbe  train 
was  stopped,  but  not  until  one  of  the  wheels 
had  run  partially  upon  the  body  of  tbe  in- 
testate and  80  injured  him  internally  that  he 
died  a  few  hours  thereafter.  Tbe  engineer 
testified  in  substantial  corroboration  of  the 
Intestate's  helper,  except  that  he  testified 
that  the  helper  did  not  give  him  any  signal 
with  his  hands  to  stop  prior  to  his  calling 
out  "whoa,"  aud  that,  when  the  helper  so 
called  to  him,  be  stopped  the  train  before  it 
proceeded  more  than  one  foot 

The  only  witness  who  actually  saw  tbe 
wheel  of  the  car  run  upon  or  against  the  in- 
testate was  the  helper,  and  the  only  witness- 
es sworn  that  had  personal  knowledge  of  the 
accident  were  the  helper  and  the  engineer. 
Each  of  these  two  witnesses  testified,  in  sub- 
stance, that  tbe  accident  occurred  by  reason 
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of  tha  lack  of  care  of  the  other.  They  were 
at  common  law  each  fellow  servants  of  the 
Intestate.  It  is  provided  by  section  42a  of 
the  railroad  law  that  "in  all  actions  against  a 
railroad  corpforatlon,  fordgn  or  domestic,  do- 
ing business  in  this  state,  •  •  •  for  per- 
sonal injury  to,  or  death  resulting  from  per- 
sonal injury  of  any  person,  while  In  the  em- 
ployment of  such  corporation,  •  •  •  aris- 
ing from  the  negligence  of  such  corporation, 

•  •  •  or  employes,  and  every  employe, 
or  his  legal  representatives,  shall  have  the 
same  rights  and  remedies  for  an  injury,  or 
for  death,  suffered  by  him,  from  the  act  or 
omission  of  such  corporation  *  *  *  or 
employes,  as  are  now  [1006]  allowed  by  law, 
and,  in  addition  to  the  liability  now  existing 
by  law,  it  shall  be  held  in  such  actions  that 
persons  engaged  in  the  service  of  any  rail- 
road corporation,  foreign  or  domestic,  doing 
business  in  this  state  ♦  ♦  •  who  are  in- 
trusted by  such  corporation  •  •  •  witn 
the  authority  of  superintendence,  control  or 
command  of  other  persons  in  the  employment 
of  such  corporation  ♦  *  •  or  with  the 
authority  to  direct  or  control  any  other  em- 
ploye in  the  performance  of  the  duty  of  such 
employe,  or  who  tiave,  as  a  part  of  their 
dn^,  for  the  time  being,  physical  control  or 
direction  of  the  movement  of  a  signal,  switch, 
locomotive  engine,  car,  train  or  telegraph  of- 
fice, are  vice  principals  of  such  corporation 

•  •  •  and  are  not  fellow  servants  of  such 
injured  or  deceased  employe."  Laws  1890,  c. 
565,  as  amended  by  Laws  1906,  c  657. 

The  court  In  charging  the  Jury  in  this 
case  quoted  from  said  statute,  and  then  said: 
"Before  this  law  was  passed,  gentlemen  of 
the  Jury,  it  would  have  been  impossible  to 
bring  this  action  and  to  have  succeeded 
against  the  defendant,  because  under  the  old- 
er law  this  switchman,  Mr.  Donahue,  and 
this  engineer,  Mr.  Kelley,  would  have  been 
known  as  coemployes  or  fellow  servants,  and 
the  recovery,  if  any,  would  necessarily  have 
to  be  procured  against  them,  and  not  against 
this  defendant  But  this  statute  which  I 
have  read  to  you,  and  which  I  now  desire  to 
point  out,  especially  exempts  those  individu- 
als from  the  coemploye  or  fellow  servant 
class  and  makes  them  vice  principals.  That 
is,  they  occupy  for  all  purxwses  of  responsi- 
bility the  identical  position  of  the  defendant' 
railroad  company  itself." 

In  Hallock  v.  New  Tork,  Ontario  &  West 
Ry.  Co.,  197  N.  Y.  450,  454-457,  90  N.  E. 
1124, 1126,  the  plaintiff's  intestate  was  a  sta- 
tion agent  in  the  employ  of  the  defendant 
In  front  of  the  station  where  the  intestate 
was  employed,  and  running  between  the  sta- 
tion and  a  main  track  of  the  defendant's 
railroad,  was  a  side  or  switch  track.  On  the 
side  track  there  were  standing  certain  freight 
cars.  A  short  time  before  the  accident,  a 
freight  train  arrived  on  the  main  track  in 
which  was  a  car  to  be  left  at  that  station, 
and  the  plaintiff's  intestate  directed  the  con- 
ductor of  the  f  rel^t  tralh  to  place  such  car 


behind  two  of  the  cars  then  standing  upon 
the  side  track.  It  necessitated  several  move- 
ments of  the  freight  train,  and,  before  the 
work  of  necessary  switching  had  been  fully 
completed,  a  passenger  train  arrived.  The 
plaintiff's  Intestate  left  the  station,  and  went 
toward  the  passenger  train.  On  his  way  he 
met  a  l;hlrd  person,  and  entered  into  conversa- 
tion with  him  for  two  or  three  minutes,  and 
in  so  doing  stood  upon  or  near  the  side  track. 
While  so  standing,  he  was  struck  by  a  car 
which  was  being  backed  down  upon  the  side 
track  by  the  freight  engine,  and  he  was  so 
injured  that  he  subsequently  died.  This 
court  said:  "The  evidence  showed  that  the 
rear  brakeman  saw  the  deceased  on  the  side 
track  at  some  distance  from  the  point  at 
which  the  accident  occurred,  as  he  says,  ei- 
ther a  car's  length  or  two  distant  The 
brakeman  testified  that  he  called  out  to  the 
deceased  and  the  man  who  was  with  him,  and 
expected  that  they  would  move  away.  It  is 
contended  for  the  plaintiff  that  the  warning 
given  was  insufficient,  and  the  brakeman 
should  have  signaled  the  engineer  io  stop 
the  train.  If  it  be  assumed  that  the  evidence 
was  sufficient  to  Justify  a  finding  of  negli- 
gence on  the  brakeman's  part,  the  question 
remains  whether  the  defendant  was  respon- 
sible to  this  plaintiff  for  that  negligence. 
The  deceased  and  the  brakeman  were  fellow 
servants,  and,  before  the  enactment  of  Chap- 
ter 657  of  the  Laws  of  1906  (sometimes  called 
the  'Barnes  Act*),  concededly  the  defendant 
would  not  have  been  liable  for  injury  to  one 
servant  by  the  negligence  of  a  co-servant 
That  statute,  however,  changed  the  rule  as 
to  the  liability  for  the  misconduct  of  certain 
railroad  employes.  •  •  •  The  rear  brake- 
man  was  not  a  vice  principal  within  the 
provisions  of  this  statute^  His  duty  to  signal 
or  convey  information  to  the  engineer  of 
when  the  train  had  approached  the  point  at 
which  it  should  be  stopped,  a  thing  which  ' 
the  engineer  himself  could  not  observe  be- 
cause of  the  position  of  the  engine  at  the 
rear  of.  the  train,  did  not  in  any  proper 
sense  of  the  term,  give  him  authority  to  con- 
trol or  direct  the  engineer  in  the  movement 
of  the  train.  The  direction  and  control  re- 
ferred to  in  the  statute  means  that  which  is 
conferred  by  or  proceeds  from  superior  au- 
thority, not  from  the  mere  fact  that  the  en- 
gineer had  to  rely  on  an  inferior  employe  to 
discern  something  which  he  could  not  see  for 
himself.  •  •  •  But  the  statute  cannot  be 
extended  so  as  to  Include  cases  where  the  no- 
tice or  information  or  warning  conveyed  by 
an  employe  to  another  employe  Is  a  mere  in- 
cident of  the  employe's  duty.  In  the  move- 
ment of  the  cars  in  the  making  up  of  trains 
and  the  distribution  of  cars  when  the  train 
has  arrived  at  its  destination,  numberless 
notices,  warnings,  or  signals,  if  they  are  to 
be  called  such,  must  be  given  by  one  train- 
man to  the  others  and  often  finally  to  the 
conductor.  Errors  or  negligence  in  these  re- 
spects unfortunately,  are  most  common  caus-  -, 
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08  of  Injuries  to  employes  In  the  movements 
of  railroads.  If  the  Iieglslature  bad  Intend- 
ed to  make  a  railroad  company  liable  In  all 
sucb  cases  for  Injuries  to  Its  employes  oc- 
casioned by  the  negligence  of  coemploy^s, 
the  intent  would  have  been  very  readily  ex- 
pressed by  simple  and  clear  language,  while 
the  present  statute  seems,  on  the  contrary, 
to  plainly  confine  liability  for  such  Injuries 
solely  to  negligence  on  the  part  of  certain 
specified  employes.  We  are  of  opinion,  there- 
fore, that  the  defendant  was  not  liable  for 
the  negligence  of  the  rear  brakeman,  if  such 
negligence  there  was." 

The  facts  in  the  Hallock  Case,  upon  which 
the  decision  rests,  are  such  as  to  make  that 
decision  controlling  upon  ns  In  determining 
whether  the  court  erred  In  charging  the  Jury 
in  this  case  that  Donahue  was  a  vice  prin- 
cipal of  the  defendant  The  charge  of  the 
court  that  Donahue  was  a  vice  principal  of 
the  defendant  was  erroneous,  and  for  that 
reason  the  Judgment  should  be  reversed  and 
a  new  trial  granted,  with  costs  to  abide  the 
event  . 

ODLLEN,  a  X,  and  GRAT,  HAIGHT, 
WERNER,  WILLARD  BABTIiEnT,  and 
COLLIN,  JJ.,  concur. 

Judgment  reversed,  etc. 


(201  N.  T.  40) 

FLUKER  T.  ZIEOELB  BREWING  CX>. 
(Court  of  Appeals  of  New  York.    Feb.  7,  191L) 
Municipal  CoBPOBATioNfl  (|  822*)  — Nbgli- 

OKNOE — IlISTBUCTIONS. 

Plaintiff  was  playing  around  a  pile  of  b«er 
kegs,  and  they  fell  and  injured  him.  The  conrt 
instructed  that  the  evidence  warranted  a  find- 
ing that  defendant  had  violated  an  ordinance 
in  piling  its  kegs  in  the  street  without  permis- 
sion, but  tiiat  such  act,  though  a  circumstance 
to  be  considered,  was  not  suflScient  to  make 
oat  negligence  on  the  part  of  defendant  There- 
after it  withdrew  tiiat  portion  of  the  charge, 
and  instructed  that,  in  pUing  the  barrels  in  tne 
street,  defendant  violated  the  duty  which  it 
owed  the  public,  including  the  boy.  Held  error, 
as  leaving  the  jurors  to  understand  that  the 
violation  of  the  ordinance  was  sufficient  to  make 
out  negligence. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  f  822.*] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department 

Action  by  Grant  Fluker,  by  Edward  Fluk- 
er,  his  guardian,  etc.,  against  the  Ziegele 
Brewing-  Company.  From  a  Judgment  for 
plaintiff  (136  App.  Dlv.  945,  121  N.  Y.  Supp. 
1130),  defendant  appeals.  Reversed,  and  new 
trial  ordered. 

Alfred  L.  Beckw.  for  appellant  Charles 
M.  Harrington,  for  respondent 

GRAY,  J.  The  plaintiff  brought  this  action 
to  recover  damages  for  personal  injuries  sus- 
tained by  him  under  circumstances  to  be  stat- 


ed. As  tlie  complaint  was  originally  framed, 
the  defendant  was  charged  with  maintaining 
a  nuisance,  in  the  way  In  wlilch  it  piled  np 
beer  kegs,  partly  upon  its  premises,  and  part- 
ly In  the  adjoining  public  alleyway.  Upon 
the  trial,  however,  the  court  permitted  the 
complaint  to  be  amended,  so  as  to  charge  the 
defendant  with  negligence,  and  the  case  was 
submitted  to  the  Jury  upon  that  theory  only. 
The  plaintiff  recovered  a  verdict,  and  the 
Judgment  thereupon  entered  was  affirmed  at 
the  Appellate  Divisi<ni,  by  a  divided  vote  of 
the  Justices. 

The  defendant  occupied  with  its  brewery 
one  side  of  an  alley  15  feet  In  widtli,  which 
ran  between  two  streets  in  the  dty  of  Buffa- 
lo and  was  used  as  a  public  thoroughfare. 
It  had  no  sidewalks,  and  on  the  brewery  side 
was  a  recess,  called  an  areaway,  some  80  feet 
in  length  and  of  a  depth  of  some  26  feet 
The  side  opposite  to  the  brewery  was  occa- 
pled  by  dwellings,  in  one  of  which  the  plain- 
tiff, a  l>oy  9^  years  of  age  at  the  time  of  the 
accident,  resided  with  his  parents.  It  bad 
been  the  custom  of  the  defendant  to  pile  up 
empty  l>eer  kegs  In  this  areaway.  That  bad 
been  done  early  in  the  afternoon  of  the  day 
in  question,  and  the  pile  of  kegs  was  suffered 
to  remain  through  the  evening  and  night 
As  piled  up,  they  extended  some  distance  In- 
to the  alley.  The  kegs  weighed,  each,  90 
pounds  and  were  stacked  three  high,  either 
in  pyramidal  form,  or  vertically,  one  upon 
the  other;  the  evldraoe  varying  in  tbat  re- 
spect. In  the  evening,  when  not  yet  dark, 
the  plaintiff  was  playing  with  two  other  boys 
a  game  of  "tag,"  in  which  they  would  chase 
each  other  about  or  around  the  pile  of  kegs. 
The  plaintiff  happened  to  strike  one  of  the 
kegs  on  a  comer  of  the  pile,  and  caused  two 
to  fall  upon  him.  He  was  knocked  down, 
and  his  arm  was  broken.  The  evidence  per- 
mitted the  Jurors  to  infer,  either  that  the 
kegs  were  negligently  piled  upon  each  other, 
or  that  they  were  piled  safely  In  the  ordi- 
nary form  of  a  pyramid.  The  plaintiff  also 
relied  upon  an  ordinance  of  the  city  of  Buffa- 
lo, which  prohibited  any  persons  from  using 
"any  part  of  a  public  street  or  alley,  or  any 
public  grounds  for  the  deposit  of  any  build- 
ing, paving,  or  sewer  materials,  or  any  oth- 
er materials,  except  for  the  Immediate  trans- 
'fer  of  the  same  to  the  premises  fronting  on 
the  portion  of  said  street  so  occupied,"  or 
from  allowing  the  same  to  remain  thereon 
"longer  than  sundown  of  the^  same  day,  un- 
der penalty  of  not  less  than  ten  dollars  or 
more  than  fifty  dollars."  The  ordinance  au- 
thorized the  superintendent  of  streets  to  per- 
mit substances  to  be  deposited  by  the  proper- 
ty owner,  under  certain  conditions.  The  de- 
fendant does  not  claim,  in  this  case,  that  it 
had  procured  any  such  permit  to  use  the 
alley. 

The  trial  Judge  Instructed  the  Jurors  fair- 
ly with  respect  to  the  inquiry  as  to  the  neg- 
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Ugenee  of  the  defendant,  as  well  as  to  tbe 
contributory  negligence  of  the  plaintiff.  Aft- 
er adverting  to  tbe  facts,  he  put  the  question 
of  the  defendant's  negligence  In  this  way: 
"Would  an  ordinarily  prudent  person  be  Im- 
pressed that  the  plaintiff  would  be  liable  to 
play  about  there,  and  tbe  kegs  be  liable  to 
tumble  on  him,  and  he  receive  an  injury? 
*  *  *  The  theory  of  the  plaintiff  Is  that 
any  prudent  person  would  be  impressed  that 
it  was  dangerous,  and  therefore  negligent,  to 
leave  those  kegs  piled  as  here  disclosed." 
When  referring  to  the  municipal  ordinance, 
he  assmned  that  the  evidence  warranted  the 
finding  that  the  defendant  had  violated  it, 
in  piling  its  kegs  in  the  street  without  ob- 
taining permission;  but  with  respect  to  such 
a  violation  he  Instructed  them  as  follows: 
"That,  in  and  of  itself,  is  not  sufficient  to 
make  out  negligence  against  tlie  defendant  in 
this  case.'  It  la  a  drcumstanoe  to  be  taken 
into  account  In  connection  with  the  manner 
in  which  the  kegs  were  piled  in  tbe  alley, 
and  to  be  considered  as  a  circumstance  bear- 
ing on  the  question  of  negligence  on  the  part 
of  the  defendant"  At  the  oondosion  of  the 
charge  the  plaintiff  excepted  to  the  portion 
of  It  which  has  Jnst  been  quoted,  and  then 
requested  the  court  to  charge  "that  in  piling 
the  barrels  in  the  street  it  [the  defendant] 
violated  a  dnty  which  it  owed  to  the  public, 
Including  this  boy."  Thereupon  the  court 
made  this  ruling:  "I  withdraw  my  charge, 
and  charge  as  requested,  and  give  the  other 
aide  an  exception." 

In  this  there  was  grave  error,  for  the  com- 
mission of  which  the  Judgment  should  be  re- 
versed, and  a  new  trial  should  be  had.  The 
theory  of  the  plaintiff's  case,  as  It  went  to 
the  Jury,  was  that  the  defendant's  servants 
had  been  negligent  in  piling  up  the  kegs,  and 
In  leaving  them  to  stand  partly  in  the  pub- 
lic street,  for  that  length  of  time.  The  Ju- 
rors had  been  carefully  instructed,  upon  the 
question  of  tbe  defendant's  negligence,  that 
they  must  find  on  Its  part  the  omission  of 
some  duty  owing  to  the  plaintiff,  and  that 
the  violation  of  the  municipal  ordinance, 
though  not  of  itself  suffldent  to  create  a  lia- 
bility, was  a  drcnmstance  to  be  taken  into 
account  This  was  a  correct  -instmctlon. 
Tbe  violation  of  the  ordinance  did  not  sub- 
ject the  wrongdoer  to  a  civil  liabUity  for 
damages;  but  Its  disregard  was  something 
which.  In  connection  with  the  other  facts  of 
the  case,  furnished  some  evidence  for  the 
consideration  of  the  Jury  In  passing  upon  the 
question  of  the  liability  of  the  defendant 
That  is  to  say:  Were  the  kegs  negligently 
deposited  and  allowed  unduly  to  remain  in 
a  public  street,  where  persons,  rightfully 
there,  might  innocently  on  their  part  be  ex- 
posed to  Injury?  The  facts  bearing  upon 
their  handling  and  the  place  where  deposited 
all  entered  Into  the  question;   no  one  being 


conclusive,   however  strongly   evidential   it 

might  be. 

The  case  of  Enupfle  v.  Knickerbocker  Ice 
Co.,  84  N.  T.  488,  was  one,  where  a  violation 
of  a  municipal  ordinance,  in  leaving  a  horse 
attached  to  a  vehicle  in  a  street  unattended, 
or  unsecured,  was  charged  by  the  trial  court 
to  be  "neeesbarlly  negligence."  The  action 
was  for  negligently  causing  death,  and  the 
plalntlfTs  Judgment  was  reversed  by  this 
court,  upon  the  ground  that  the  Judge  went 
too  far  In  holding  that  the  "violation  of  the 
ordinance  was  negligence  of  itself."  The 
rule  was  there  stated,  as  the  result  of  the  de- 
cisions, that  such  a  violation  "is  some  evi- 
dence of  negligence,  but  not  necessarily  neg- 
ligence." The  authority  of  that  case  has 
been  repeatedly  recognized.  The  rule  itself 
had  been  previously  asserted  in  McOrath  v. 
N.  Y.  C.  *  H.  R.  R.  B.  Co.,  63  N.  X.  822. 
See  McRickard  v.  Flint  114  N.  T.  222,  226, 
21  N.  B.  153,  and  Donnelly  v.  City  of  Roches- 
ter, 16«  N.  Y.  31&-819,  69  N.  E.  989. 

Tbe  trial  Judge,  in  withdrawing  his  charge 
upon  the  effect  of  a  violation  of  the  munici- 
pal ordinance,  and  in  charging  as  requested 
by  the  plaintiff,  left  the  Jurors  with  an  erro- 
neous impression,  which  must  have  well- 
nigh,  if  not  quite,  foreclosed  the  defendant's 
chances  of  a  favorable  consideration.  This 
final  instruction  to  the  Jurors  was  tantamount 
to  the  Judge's  saying  to  them  that  he  had 
been  wrong  in  Instructing  them  that  the  vio- 
lation of  the  ordinance  was  not  suffldeilt  to 
make  out  negligence.  In  what  condition  of 
mind  could  the  Jurors  have  left  the  court- 
room? Plainly,  that  they  were  instructed, 
as  the  law  of  the  case,  that  the  defendant's 
violation  of  the  ordinance  was  the  violation 
of  a  duty  owing  to  the  plaintiff,  and  was  con- 
clusive evidence  of  negligence. 

For  these  reasons,  I  advise  that  the  Judg- 
ment appealed  from  be  reversed,  and  that  a 
new  trial  be  ordered,  with  costs  to  abide  the 
event 

OULLEN,  C.  J.,  and  HAIGHT,  WILLARD 
BABTLETT,  HISCOCK.  and  CHASE,  JJ., 
concurl    VANN,  J.,  absent 

Judgment  reversed,  etc. 


(200  N.  T.  4M) 

HICKOK  T.  AUBUBN  WGHT,  HBAT  8t 
POWEB  CO. 

(Court  of  Appeals  of  New  York.   Jan.  27, 1911.) 

1.  Appeal  and  Ekbob  (S  1094*)— QuiesnoNs 
Reviewable— Evidence. 

The  Court  of  Appeals,  on  appeal  from  a 
jndnnent  of  the  Appellate  Division,  affirming  by 
a  divided  court  a  judgment  for  plaintiff  suing 
for  negligent  death,  must  determine  whether 
there  is  any  evidence  to  support  tbe  findings  of 
actionable  negligence  and  freedom  from  con- 
tributory negligence,  and   where  there  is  sach 
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CTidence,  the  judgment  must  be  affirmed;    bnt 
otherwise  it  mast  be  reversed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,   Cent.  Dig.  IS  4322-4352;    Dec.  Dig.  { 

Z  Electricitt  8  15*)— iNJtmrBs  Iroidknt  to 
Production— Cakb  Eequibed— VoLUNTEEaRs 
— Tbbspassers. 

An  electric  light  company  contracted  with 
a  county  to  ligi^t  its  public  buildings,  and 
agreed  to  furnish  new  lamps  on  presentation  of 
any  burned  out.  The  deputy  sheriflE  of  the  coun- 
ty attempted  to  install  a  new  bulb  on  a  pole  in 
the  courtyard.  The  existing  bulb  had  not  been 
burned  out.  While  doing  the  work,  he  came  in 
contact  with  heavily  charged  wires  on  the  pole 
and  was  killed  by  electric  shock.  Held,  that  the 
deputy  sheriff  was  a  volunteer,  if  not  a  tres- 
passer, to  whom  the  company  owed  no  duty  to 
keep  the  wires  on  the  pole  safe,  l>ecause,  under 
the  contract,  he  was  not  authorized  or  required 
to  ascend  the  pole  under  the  circumstances. 

[Ed.  Note. — For  other  cases,  see  Electricity, 
Cent.  Dig.  §  8;   Dec  Dig.  i  15.*] 

3.  Blectrioitt  (§  18*)— Injuries  Incident 
TO    Production  —  Contkibutobt    Nbqu- 

OENCE. 

One  familiar  with  electrical  installations 
was  killed  by  an  electric  shock  while  attempting 
to  install  an  incandescent  bulb.  He  knew  that 
the  pole  was  surmounted  with  a  network  of 
wires,  some  of  which  carried  powerful  currents. 
He  failed  to  have  the  current  turned  off,  and 
drew  himself  up  in  a  position  where  his  body 
was  surrounded  with  the  wires,  and  where  con- 
tact with  one  or  more  of  them  was  almost  in- 
evitable. Held,  that  he  assumed  the  risk  as  a 
matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  §  10;  Dec.  Dig.  §  18.*] 

Appeal  from  Supreme  Court,  Appellate  Dl> 
vision,  Fourth  Department 

Action  by  Caroline  A.  Hlckok,  as  execn- 
trlx,  against  the  Auburn  Light,  Heat  &  Pow- 
er Company.  From  a  Judgment  of  the  Ap- 
pellate Division  (136  App.  Div.  907,  120  N. 
Y.  Supp.  1128)  affirming  by  divided  court  a 
Judgment  for  plaintlfC,  defendant  appeals. 
Reversed,  and  new  trial  granted. 

See,  also,  132  App.  Div,  944,  117  N.  Y. 
Supp.  1136. 

William  H.  Harding,  for  appellant  Hall 
Greenfield,  for  respondent. 

WERNER,  J.  In  June,  1908,  the  plaintirs 
testator  was  a  deputy  sheriff  of  Cayuga 
county,  and  the  defendant  was  furnishing 
electric  light  for  the  courthouse  and  other 
adjacent  connty  buildings  in  the  city  of  An- 
bum.  In  a  small  square  or  courtyard,  which 
was  flanked  on  the  north  by  the  courthouse, 
on  the  south  by  the  Jail,  on  the  west  by  the 
county  clerk's  office,  and  on  the  east  by  the 
county  stable,  there  was  an  electric  light 
pole  about  30  feet  in  height,  surmounted  by 
a  frame  and  hood  originally  equipped  with 
an  arc  lamp,  bnt  In  June,  1908,  containing 
a  single  16  candle  power  incandescent  bulb 
which  was  used  in  lighting  the  courtyard. 
In  that  month  the  sheriflT  had  a  conversation 
with  the  plaintiff's  testator  about  the  Insuffi- 
ciency of  the  light  on  that  pole,  and  the  sug- 


gestion was  made  that,  if  the  latter  troold 
find  a  32  «andle  power  bulb,  the  former 
would  attach  It  to  the  lamp  at  the  top  of 
the  pole.  No  such  bulb  was  to  be  found  upon 
the  premises,  and  the  sheriff  thereupon  In- 
structed plaintiff's  testator  to  get  one  and 
put  it  on.  Such  a  bulb  was  later  procured, 
and  the  decedent  was  engaged  In  trying  to 
put  it  on  when  he  met  his  death  nnder  cir- 
cumstances which  clearly  Indicate  that  It 
was  caused  by  a  shock  of  electricity.  The 
plaintiff,  proceeding  upon  that  theory, 
brought  this  action,  the  complaint  charging 
the  defendant  with  negligence  In  maintain- 
ing upon  this  pole  several  high  tension  wires 
and  a  transformer  which  had  been  carelessly  ' 
and  Improperly  arranged  and  connected, 
without  sufficient  Insulation,  thus  permitting 
a  dangerous  current  to  escape  with  which  the 
decedent  came  In  contact  while  engaged  In 
the  work  of  changing  or  removing  the  bulb 
In  the  lamp  at  the  top  of  the  pole. 

The  defendant,  in  its  answer,  joined  Issue 
on  the  charge  of  negligence  against  it,  and 
asserted  that  the  decedent's  own  negligence 
was  the  cause  of  bis  death.  Thus  .far  the 
plaintiff  has  succeeded  In  convincing  the 
courts  and  jury  that  the  defendant  was  guilty 
of  actionable  negligence  whidx  caused  the  de- 
cedent's death,  and  that  the  latter  was  free 
from  any  negligence  which  contributed  there- 
to. Since  the  Judgment  of  the  Appellate  Di- 
vision was  not  unanimous.  It  is  our  duty  to 
search  the  record  to  see  If  there  is  any  evi- 
dence to  support  the  finding  of  negligence 
against  the  defendant  and  of  freedom  from 
contributory  negligence  In  favor  of  the  plain- 
tiff, and  If  there  is  such  evidence,  the  Judg- 
ment must  be  affirmed.  Of  course,  the  log- 
ical corollary  of  this  statement  is  that,  if 
there  Is  an  absolute  failure  of  evidence  up- 
on either  of  these  essential  features  of  the 
case,  the  judgment  must  be  reversed.  We 
think  the  plaintiff  has  failed  upon  both 
points,  and  that  the  Judgment  cannot  stand. 
A  somewhat  more  extended  and  critical  sur- 
vey of  the  facts  will  disclose  the  reasons  for 
this  view. 

The  defendant,  a  corporation  engaged  in 
producing  and  selling  electric  light,  bad  a  con- 
tract with  the  county  of  Cayuga  for  the  fur- 
nishing of  light  and  power  to  the  courthouse 
and  other  public  buildings  in  the  dty  of  Au- 
burn. For  the  purpose  of  carrying  out  this 
contract,  the  defendant  had  erected  the  pole 
referred  to  In  the  courtyard,  surrounded  by 
the  courthouse  and  the  other  county  build- 
ings above  described.  This  pole,  as  we  have 
observed,  was  surmounted  by  a  frame  and 
hood  which  had  been  originally  used  for  an 
arc  lamp,  but  the  lamp  had  been  removed 
and  an  Incandescent  bulb  put  in  its  place. 
Below  the  lamp  frame  there  were  two  cross- 
arms,  one  extending  north  and  south  and 
the  other  east  and   west     The  upper,   or 
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north  and  south  crossarm,  held  six  pins 
and  Insulators,  three  of  which  were  on  the 
north  side  of  the  pole  and  the  other  three 
on  the  south.  The  wires  attached  to  the  two 
Insulators  farthest  from  the  pole  on  either 
side  were  secondary  wires  carrying  110  volts 
for  service  purposes.  The  two.  wires  near- 
est to  the  pole  on  the  north  half  of  the  up- 
per crossarm  carried  600  volts,  which  were 
used  to  operate  an  electric  ventilating  fan 
in  the  courthouse.  The  two  wires  nearest 
the  pole  on  the  south  half  of  this  upper 
crossarm  were  primary  wires,  which  carried 
2,000  volts.  These  wires  all  extended  west- 
erly from  the  pole,  but  not  easterly.  On  the 
lower  crossarm  which,  as  we  have  seen,  ex- 
tended easterly  and  westerly  from  the  pole 
and  at  right  angles  with  the  upper  cross- 
arm,  there  was  a  transformer  which  was 
suspended  on  two  iron  brackets  or  braces, 
and  there  were  also  six  wooden  Insulator 
pln&  The  pin  nearest  the  pole  on  the  east 
half  of  this  crossarm  had  no  Insulator  or 
wire  attached.  The  second  pin  on  the  east 
side  had  a  heavily  Insulated  secondary  wire 
running  northerly  to  the  courthouse.  From 
the  pin  on  the  extreme  east  end  of  this 
crossarm,  there  extended  a  wire  running 
southerly  to  the  jail,  and  the  west  half  of 
this  crossarm  carried  wires  to  the  Jail  and 
county  (derk's  oflBce.  From  the  arc  frame, 
which  was  above  both  of  these  crossarms, 
there  were  two  wires  running  easterly  to 
the  stables.  Ftom  this  description  It  Is  evi- 
dent that  the  only  wires  running  In  an  east- 
erly direction  from  the  pole  were  the  two  ex- 
tending from  the  frame  of  the  arc  lamp  to 
the  stables.  These  two  wires  were  appar- 
ently so  much  higher  than  the  others,  and 
were  so  placed,  as  to  give  a  clear,  open  space 
of  30  to  32  Inches  In  width  and  about  4  feet 
In  length  on  the  east  side  of  the  pole,  between 
the  crossarm  and  the  wire  running  nearest 
to  It  This  was  the  physical  situation  when 
the  decedent  ascended  the  pole. 

The  only  witness  who  saw  him  ascend  was 
a  mall  carrier,  who  testified  that  the  de- 
cedent placed  a  ladder  against  the  east  side 
of  the  pole,  went  to  the  top  of  the  ladder, 
where  he  turned  to  the  south  side  of  the 
pole,  and  climbed  upward  as  far  as  he  could 
on  the  Iron  steps  or  braces  which  had  been 
driven  horizontally  Into  the  p61e,  and  then 
he  turned  over  to  the  west  side,  stepping 
over  a  telephone  wire  or  guy  wire  untU  his 
shoulders  were  above  and  between  the  wires 
on  the  two  crossarms  which  have  been  de- 
scribed, and  he  was  reaching  upward  toward 
the  lamp  frame  trying  to  reach  the  bulb  or 
globe,  when  he  gave  a  startled  cry  and  fell 
to  the  ground.  The  medical  testimony  war- 
ranted the  conclusion  that  the  decedent  had 
received  an  electric  shock  of  sufficient  inten- 
sity to  cause  his  death,  and  several  electrical 
experts  were  called,  who  testified  that  after 
the  accident  they  made  a  magneto  test  of  the 
wires  and  found  a  leakage  in  one  of  the 


high  power  wires  near  the  transformer,  prob- 
ably due  to  an  untaped  or  unwound  connec- 
tion, and  a  loose  cover  on  the  transformer 
box.  Upon  this  branch  of  the  case  It  Is 
sufficient  to  say  that,  if  the  defendant  owed 
to  the  plalntlfTs  testator  the  duty  to  keep 
these  high  tension  wires  at  the  top  of  this 
30-foot  pole  free  from  leakage  of  electricity, 
there  was  evidence  from  which  the  Jury  could 
have  found  that  the  defendant  was  negligent. 
That  Is,  however,  one  of  the  vital  ques- 
tions In  the  case.  What  duty  did  the  defend- 
ant owe  the  decedent?  The  latter  was  a 
deputy  sheriff,  and  the  former  bad  a  con- 
tract with  the  county  to  light  these  public 
buildings.  In  the  written  contract  there  is 
a  stipulation  that  the  defendant  "shall  fur- 
nish at  Its  own  expense  all  Incandescent 
bulbs  now  Installed  In  said  buildings, 
•  •  •  and  will  furnish  new  Incandescent 
bulbs  of  equal  candle  power  with  those  now 
Installed  on  presentation  of  any  burned-out 
bulb  delivered  at  Its  office  In  North  street, 
and  taken  from  the  present  equipment  of 
said  county  ot  from  any  equipment  hereaft- 
er Installed.  Said  company  will  keep  on 
duty  a  watchful  force  of  Inspectors  and  re- 
pair men."  It  Is  contended  for  the  plaintiff 
that  the  foregoing  excerpt  from  the  contract 
contains  the  only  agreement  resijccting  the 
defendant's  duty  In  the  matter  of  Installing 
or  exchanging  bulbs,  and  that  under  It  the 
defendant  was  not  obliged  to  remove  the 
burned-out  bulbs  or  to  replace  them  with 
fresh  ones ;  that  this  duty  devolved  upon  the 
county ;  and  therefore  the  sheriff  or  his  dep- 
uty had  not  only  the  right,  but  were  charg- 
ed with  the  duty,  of  attending  to  that  detail. 
On  behalf  of  the  defendant  it  Is  claimed  that 
it  had  been  orally  agreed  between  its  repre- 
sentative and  the  county  officials  that  the 
defendant  should  remove  from  the  county 
buildings  aU  burned-out  bulbs  and  replace 
them  with  new  ones  when  necessary.  There 
was  evidence  to  support  this  latter  conten- 
tion for  the  defendant,  and  the  learned  trial 
court  charged  the  Jury  that,  it  that  was  the 
contract,  the  plaintiff  could  not  recover,  for 
In  that  view  of  the  case  the  plaintiff  had  no 
right  to  ascend  the  pole  for  the  purpose  of 
making  an  exchange  of  bulbs.  We  think 
that  even  under  the  written  contract  the  de- 
cedent was  not  authorized,  or  at  least  not 
required,  to  ascend  this  pole  under  the  cir- 
cumstances. The  uncontradicted  testimony 
is  that  the  bulb  at  the  top  of  the  pole  had 
not  been  burned  out ;  that  It  was  giving  light 
both  before  the  accident  and  for  a  number 
of  months  after  that  It  is  to  be  noted, 
moreover,  that  In  the  clause  of  the  con- 
tract referred  to  there  Is  no  special  reference 
to  this  pole,  and  it  does  not  follow  that  be- 
cause the  employes  of  the  county  may  have 
been  charged  with  the  duty  of  removing  and 
replacing  bulbs  within  the  buildings,  there 
was  any  corresponding  duty  as  to  the  light 
on  this  pole,  surrounded  as  it  was  by  a  net- 
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work  of  dangerous  wires.  The  record  16 
barren  of  evidence  to  Indicate  what  the  cas- 
torn  had  been  In  looking  after  the  bulbs  with- 
in the  bnlldlnga,  and  If  Oie  plalntUf  relied 
upon  the  previous  usage  to  Justify  the  con- 
duct of  her  testator,  that  should  have  been 
affirmatively  established  as  part  of  her  case. 
Even  such  proof  would  fall  to  Justify  the  as- 
sumption that  the  Intestate  was  called  upon 
or  authorized  to  climb  Into  the  place  of 
danger  where  he  met  his  death.  As  the  case 
stands,  therefore,  the  decedent  was  a  volun- 
teer. If  not  a  trespasser,  to  whom  the  de- 
fendant owed  no  duty  to  keep  the  wires  at 
the  top  of  the  pole  safe  and  free  from  dan- 
ger. Hector  v.  Boston  Electric  Light  Co., 
161  Mass.  668,  87  N.  B.  773,  26  L.  R.  A. 
654;  Birch  v.  Caty  of  New  York,  190  N. 
T.  397,  83  N.  B.  51,  18  L.  R.  A.  (N.  S.)  596; 
Sterger  v.  Van  Slcklen,  132  N.  T.  499,  80 
N.  B.  987,  le  L.  R.  A.  640,  28  Am.  St  Rep. 
594;  Larmore  v.  Crown  Point  Iron  Co.,  101 
N.  T.  891,  398,  4  N.  B.  752,  54  Am.  Rep. 
718.  A  very  different  situation  would  have 
been  presented  If,  by  defendant's  negligence 
In  placing  these  wires  or  by  a  lack  of  care 
In  maintaining  them,  the  pole  had  become 
pervaded  with  electricity  so  near  the  ground 
as  to  Injure  the  decedent  while  engaged  in 
the  lawful  use  of  the  courtyard.  But  that 
to  not  this  case.  The  decedent,  under  the 
circumstances  disclosed  by  the  evidence,  had 
no  more  right  at  the  top  of  this  pole  than 
the  county  derk  or  any  other  county  official 
or  employs  would  have  had,  and  the  cor- 
relative of  this  proposition  to  that  the  de- 
fendant owed  neither  him  nor  them  any 
duty  to  keep  the  wires  at  the  top  of  this  pole 
in  a  safe  condition. 

The  failure  of  the  plaintiff  to  prove  her 
testator's  freedom  from  contributory  negli- 
gence'to  even  more  marked  than  her  Inability 
to  establish  actionable  negligence  on  the  part 
of  the  defendant.  It  Is  not  going  beyond 
tlie  boundaries  of  the  proof  to  say  that  the 
plaintiff's  affirmative  case  conclusively  es- 
tablished her  testator's  own  negligence.  As- 
suming, for  the  purposes  of  the  discussion, 
that  he  had  the  right  or  was  charged  with 
the  duty  to  replace  the  bulb  at  the  top  of 
the  pole,  the  fact  remains  that  he  was  a  man 
of  sufficient  intelligence  to  serve  as  deputy 
sheriff,  which  office  be  had  held  for  several 
years  prior  to  his  death.  He  was  familiar 
with  electrical  installations  In  and  about  the 
county  buildings,  and  must  be  presumed  to 
have  had  the  average  knowledge  of  electric 
wiring  and  its  dangers.  He  knew  that  this 
pole  was  surmounted  with  a  network  of 
wires,  some  of  which  carried  a  very  powerf  nl 
current  of  electrlcfty.  Ordinary  prudence 
should  have  suggested  to  him  the  necessity 
of  reaching  the  top  of  the  pole  without  com- 
ing Into  contact  with  these  wires.  If  that 
could  be  done,  or,  if  that  were  impossible,  of 
having  the  current  turned  off  while  he  es- 
sayed to  make  an  exchange  of  bulbs.    The 


evidence  clearly  shows  that  he  observed  nei- 
ther of  these  simple  precautiona  Accord- 
ing to  the  testimony  of  the  only  witness  who 
saw  blm  ascend  the  pole,  he  drew  himself 
up  In  a  position  where  his  body  was  sur- 
rounded with  these  wires,  and  where  contact 
with  one  or  more  of  them  was  almost  inevi- 
table. 

Upon  this  record  the  defendant's  motion 
for  a  nonsuit  should  have  been  granted,  and 
the  exception  taken  to  the  ruling  in  this  be- 
half necessitates  a  reversal  of  the  Judgment 
and  the  crranting  of  a  new  trial,  with  costs 
to  abide  the  event 

CULLBN,  0.  X,  and  GRAT,  HAI6HT, 
VANN,  HISCOCK,  and  GOLUN,  JJ.,  con- 
cur. 

Judgment  reversed,  etc. 


MEMORANDUM  DECISIONS. 


AMOS,  Respondent,  ▼.  INTERNATIONAL 
RY.  CO.,  Appellant  (Court  of  Appeals  of 
New  Yoik.  Jan.  3,  1911-)  Appeal  from  a 
judgment  of  the  Appellate  DiTision  of  the  Su- 
preme Court  in  the  Fourth  Judicial  Department 
(128  Apo.  Div.  908,  112  N.  Y.  Sapp.  1121), 
entered  October  9,  1908,  affirming  a  judgment 
In  favor  of  plaintiff  entered  upon  a  verdict  and 
an  order  denying  a  motion  for  a  new  trial  in 
an  action  to  recover  for  personal  injuries  al- 
leged to  have  been  sustained  thioDgh  the  de- 
fendant's negligence.  Dana  L.  Spring  and 
Charles  B.  Sears,  for  appellant  Qiarles  W. 
Strong,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

(MULLEN,  0.  J.,  and  HAIOHT,  WERNER. 
WILLARD  BARTIiETT,  HISCXJCK,  CHASE, 
and  COIJLSN,  33.,  concur. 

A.  SC:HW0ERER  &  sons.  Inc.,  Respond- 
ent V-  STONE,  Appellant  (Court  of  Appeals 
of  New  York.  Jan.  8,  1911.)  Appeal  from 
an  order  of  the  Appellate  Division  of  the  Su- 
preme Coart  in  the  First  Judicial  Department 
(130  App.  Div.  796,  115  N.  Y.  Snpp.  440),  en- 
tered March  5,  1909,  reversing  a  judgment  in 
favor  of  defendant  entered  upon  a  dismissal  of 
the  complaint  by  the  court  at  a  Trial  Term 
and  granting  a  new  trial  in  an  action  to  re- 
cover a  t>alance  alleged  to  be  doe  for  labor 
performed  and  materials  furnished.  Benjamin 
F.  Feiner  and  Samuel  M.  Fischer,  for  appel- 
lant.    Bertram  Lu  Kraos,  for  respondent 

PER  (3URIAM.  Order  affirmed,  and  judg- 
ment absolute  ordered  a^inst  appellant  on  tb« 
stipulation,  with  costs  m  all  courts. 

CUIiLEN,  O.  J.,  and  HAIGHT,  WERNER. 
WILLARD  BARTLETT,  HISC0(3K,  CHASE, 
and   OOLUN,  JJ.,  concur. 

BOYER,  Respondent  v.  METROPOLITAN 
SEWING  MACH.  CO.,  Appellant..  (Court  of 
Appeals  of  New  York.  Nov.  15,  X910.)  Ap- 
petd  from  a  judgment  entered  July  81,  190&, 
upon  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Judicial  Depart- 
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ment  (128  App.  Mv.  458,  113  N.  X.  Suw. 
817),  affirming  an  interlocatory  Judgment  in 
favor  of  plaintiff,  entered  npon  a  decision  of 
the  conrt  on  trial  at  Special  Term  in  an  ac- 
tion to  compel  a  reassignment  of  a  certain  in- 
vention and  of  certain  patent  rights  for  the 
reason  of  a  failure  to  pay  royalties  and  for  an 
accoanting.  See,  also,  126  App.  Div.  917,  110 
N.  Y.  Supp.  1123.  Louis  Marshall,  for  appel- 
lant.    Benjamin  N.  Cardozo,  for  respondent 

PER  CURIAM.  Jndgraent  affirmed, '  Tritb 
costs,  on  opinion  of  Scott,  J.,  below. 

ODIiLmN,  C.  J.,  and  '.;HAY,  HAIGHT. 
VANN,  WERNER,  and  CHASE,  33.,  concur. 


BOZOVSKY,  Respondent,  v.  BUFFALO  & 
LAKE  ERIE  TRACTION  CO.,  Appellant. 
(Coart  of  Appeals  of  New  York.  Dec.  IS. 
1910.)  Appeal  from  a  judgment  of  the  Appel- 
,late  Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (132  App.  Div. 
944,  117  N.  Y.  Supp.  1129),  entered  May  10, 
1909,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee  in  an  ac- 
tion to  recover  for  the  death  of  a  horse  alleged 
to  have  been  occasioned  by  the  defendant's 
negligence.  Edward  H.  Letcbworth,  for  ap- 
pellant    Elton  D.  Warner,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
coats. 

CULLBI^  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WILLARD  BARTIJETT,  and  COL- 
LIN, JJ.,  concur.     HISCOCK,  J.,  not  voting. 


BROWN,  Respondent,  v.  NEWELL,  Appel- 
lant. (Oourt  of  Appeals  of  New  York.  Nov. 
22,  1910.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  Third  Judicial  Department  (132  App.  Div. 
54a  lie  N.  Y.  Supp.  965),  entered  May  15, 
1909,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term  in  an  action  to  recover  upon  a 
written  agreement  Vasco  P.  Abbott,  for  appel- 
lant    D.  B.  Lncey,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  WERNER,  WILLARD 
BARTLBTT,  HISCOCK,  and  CHASE,  JJ., 
concur.    VANN,  J.,  not  voting. 


BUELIiE>SBACH  et  aL,  Respondents,  v. 
HENDERSON,  Appellant  (Court  of  Appeals 
of  New  York.  Dec.  6,  1910.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(131  App.  Div.  901,  115  N.  Y.  Supp.  1114), 
entered  March  25,  1909,  affirming  a  judgment 
in  favor  of  plaintiffs  entered  upon  the  report 
of  a  referee  in  an  action  to  recover  on  contract 
See,  also,  13Q  App.  Div.  880,  114  N.  Y.  Supp. 
1121.  Joseph  W.  Middlebrook  and  Henry  C. 
Henderson,  for  appellant  Claude  V.  Pallister, 
for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT. 
VANN,  WERNER,  HISCOCK,  and  COLLIN, 
JJ.,   concni. 


BURKB,  Appellant,  v.  LONDON  GUAR- 
ANTEE ft  ACCIDENT  CO.,  Respondent 
(Court  of  Appeals  of  New  York.  Oct  11, 
1910.)  Appeal  from  a  judgment  of  the  Appel- 
late ^Division  of  the  Supreme  Court  in  the 
Second  Judicial  Department  (126  App.  Div. 
933.  110  N.  Y.  Supp.  1124),  entered  May  13, 
1908,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  decision  of  the  court  on 
trial  at .  Special  Term  in  an  action  to  recover 


the  amount  of  a  judgment  for  personal  in- 
juries theretofore  recovered  against  an  insolvent 
corporation  which  at  the  time  was  insured  by 
defendant  againat  such  liability.  See,  also, 
127  App.  Div.  912,  111  N.  Y.  Supp.  1111.  Er- 
nest P.  Seelman,  for  appellant  Frederick 
Hnlse,   for   respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  WILLARD  BARTLETT, 
and  (2HASE,  JJ.,  concur. 


BURNHAM  et  al..  Respondents,  t.  BURN- 
HAM,  Appellant.  (Court  of  Appeals  of  New 
York.  Nov.  15,  1910.)  Appeal-  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Third  Judicial  Department  (1S2 
App.  Div.  937,  116  N.  Y.  Supp.  1132),  entered 
May  11,  1909,  affirming  a  judgment  in  favor  of 
plaintiffs  entered  upon  a  decision  of  the  court 
at  a  Trial  Term  without  a  jury  in  an  action 
to  set  aside  a  deed  of  real  property.  James  W. 
Verbeck  and  Horace  E  McKnight,  for  appel- 
lant    Charles  O.  Lester,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  witii 
costs. 

CULLEN,  C.  J.,  and  VANN,  WERNER. 
WILLARD  BARTLBTT,  HISCOCJK,  and 
CHASE,  JJ.,  concur. 

CARPENTER,  Respondent  ▼.  HA  WES,  Ap- 
pellant (Onrt  of  Appeals  of  New  York.  Oct 
4,  1910.)  Motion  to  dismiss  an  appeal,  by  per. 
mission,  from  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  Judicial  De- 
partment (139  App.  Div.  902,  123  N.  Y.  Supp. 
1100),  entered  June  17,  1910,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  npon  a  ver- 
dict and  an  order  denying  a  motion  for  a  new 
trial  in  an  action  to  recover  for  services  alleged 
to  have  been  rendered.  The  motion  was  made 
upon  the  ground  that  the  appeal  had  been  tak- 
en from  the  order  and  not  from  the  judgment 
of  affirmance.  See,  also,  125  N.  Y.  Supp.  1115. 
Harry  Eckhard,  for  ibe  motion.  John  G. 
Pheil,  opposed. 

PER  CURIAM.  Motion  granted,  with  costs 
of  appeal  and  $10  costs  of  motion,  unless  the 
defendant  within  60  days  procures  an  amend- 
ment of  the  order  of  the  Appellate  Division 
gnnting  leave  to  appeal  to  this  court  so  that 
it  shall  ai^ear  that  leave  was  granted  to  ap- 
peal from  the  judgment  instead  of  the  order 
of  affirmance.  If  such  amendment  shall  be  ob- 
tained, the  defendant  is  given  leave  to  amend 
his  notice  of  appeal  accordingly  on  payment 
of  $10  costs. 


CASEY,  Appellant,  v.  DAVIS  ft  PTTRBBR 
MACH.  CO.,  Respondent.  (Court  of  Api>eals 
of  New  York.  Dec.  16,  1910.)  Motion  for 
leave  to  withdraw  appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  Fourth  Judicial  Department  (138  App.  Div. 
396,  122  N.  Y.  Supp.  804),  entered  May  16. 
1910,  which  revetsecT  a  judgment  in  favor  of 
plaintiff  entered  npon  a  verdict  and  an  order 
denying  a  motion  for  a  new  trial  in  an  action 
to  recover  for  personal  injuries  alleged  to  have 
been  sustained  through  defendant's  negligence. 
The  motion  was  made  upKjn  the  ground  that  the 
order  of  reversal  was  silent  as  to  whether  it 
was  based  upon  the  law  or  the  facts.  See,  al- 
so, 126  N.  Y.  Supp.  1124.  Clarence  Z.  Spriggs, 
for  the  motion. 

PER  CURIAM.  Motion  granted,  on  pay- 
ment, within  20  days,  of  costs  up  to  date,  and 
$10  costs  of  i]{iotion.  Upon  failure  to  make 
such  payment,  th«  motion  is  denied,  with  $10 
costs.  > 
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In  re  CHAPMAN'S  ESTATE.  (Court  of 
Appeals  of  New  York.  Oct  11,  1910.)  Ap- 
peal from  an  order  of  the  Appellate  Division 
of  ^the  Supreme  Court  in  the  Second  Judicial 
Department  (138  App.  Dlv.  923,  123  N.  T. 
Snpp.  1110),  entered  May  9,  1910,  which  af- 
firmed an  order  of  the  Kings  County  Surro- 
gate's Court  excluding  from  transfer  taxation 
a  trust  fund  given  to  the  decedent  for  life, 
with  testamentary  power  of  appointment,  and 
remainder  over,  subject  to  such  power,  to  ber 
issue.  See,  also,  196  N.  X.  561,  90  N.  E. 
1157.  William  W.  Wingate,  for  appellant- 
James  Allison  Kelly,  for  respondents. 

PER  OCRIAM.     Order  affirmed,  with  costs. 

CUIiLBN,  -a  J.,  and  HAIGHT.  VANN, 
WERNER,  WILLARD  BARTLETTT,  and 
CHASE,  J  J.,  concur. 

HISCOCK,  J.,  dissents. 


In  re  CITY  OP  BUFFALO.  (Court  of  Ap- 
peals of  New  York.  Oct.  18,  1910.)  Appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Fourth  Judicial  Depart- 
ment (188  App.  Div.  918,  123  N.  Y.  Supp. 
1111),  entered  May  25,  1910,  which  affirmed  an 
order  of  Special  Term  directing  payment  by 
the  appellant  herein  of  counsel  and  witness 
fees  incurred  by  landowners  who  appeared  in 
the  above-entitled  condemnation  proceeding. 
Clark  H.  Hammond,  Corp.  Counsel  (William  B. 
Frye,  of  counsel),  for  appellant.  Roland  Cran- 
gle,  Henry  W.  Killeen.  De  Witt  Clinton,  John 
G.  Cloak,  and  Oeoige  H.  Kennedy,  for  respond- 
ents. 

PER  CURIAM.     Order  affirmed,  with  costs. 

f*ITT.r.EN,  C.  J.,  and  HAIGHT,  VANN, 
WERNER,  WIlIiARD  BARTLETT,  fflS- 
COCK,  and  CHASE,  JJ.,  concur. 

CLARK,  Respondent,  v.  PIBRSON,  Appel- 
lant. (Court  of  Appeals  of  New  York.  Dec. 
13,  1910.)  Appeal  from  a  judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (132  App.  Dlv.  92ft, 
IIT  N.  Y.  Snpp.  1131),  entered  June  1,  1909, 
affirming  a  jnagment  in  favor  of  plaintiff  en- 
tered upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial  in  an  action  to  recover 
for  an  alleged  conversion.  Robert  R.  Reed,  for 
appellant    Frank  E  Blackwell,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  &  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  HISCOCK,  and  COLLIN, 
JJ.,  concur. 


CLEMENT,  State  Commissioner  of  Excise, 
Respondent  v.  BEERS  et  al.,  Appellants. 
(Court  of  Appeals  of  New  York.  Jan.  3,  1911.) 
Appeal  from  a  judgment  of  the  Appellate  Di- 
vision of  the  Supreme  Cbort  in  the  First  Ju- 
dicial Department  (134  App.  Div.  902,  119  N. 
Y.  Supp.  1120),  entered  November  5,  1909,  af- 
firming a  Judgment  in  favor  of  plaintiff  enter- 
ed upon  a  verdict  directed  by  the  court  in  an 
action  to  recover  on  a  liquor  tax  bond.  Lucius 
A.  Waldo  and  C'EL  Hunter,  for  appellants. 
Albert  O.  Briggs  and  Herbert  H.  Kellogg,  for 
respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

GRAY,  WERNER,  fflSCOCK,  CHASE  and 
COLLI^r,  JJ.,  concur. 

CULLEN,  C.  J.,  and  WILLARD  BART- 
LETT, J.,  dissent 


CLEMENT,   State  Commissioner  of  Excise, 
Respondent,     T.     BERO     et    al..     Appellants. 


(Court  of  App«ak  of  New  York.  Jan.  3,  1911.) 
Appeal  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  Third  Judi- 
cial Department  (130  App.  Div.  881,  114  N. 
Y.  Supp.  1122),  entered  January  12,  1909, 
affirming  a  judgment  in  favor  of  plaintiff  in 
an  action  to  recover  on  a  lionor  tax  bond.  B. 
M.  Moore  and  Lucius  A.  Waldo,  for  appel- 
lants. Samuel  H.  Salisbury  and- Russell  Head- 
ley,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY.  WERNER, 
WILLARD  BARTLETT,  HISCOOK,  CHA8B 
and  COLLIN,  JJ.,  concur. 


COLLINS,  Respondent  ▼.  FERGUSON 
CONTRACTTING  CO.,  AppeUant  (Court  of 
Appeals  of  New  York.  Jan.  3,  1911.)  Appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Third  Judicial  De- 
partment (186  App.  Div.  902,  120  N.  Y.  Supp. 
1119),  entered  January  10,  1910,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  at  a  Trial  Term  without 
a  jury  in  an  action  to  foreclose  a  lien  for  ma- 
terials furnished.  Albert  R.  Lesinsky,  for  ap- 
pellant.    J.  W.  Atkinson,  for  respondent 

PER   CURIAM.      Judgment    affirmed,    with 

CULLEN,  C.  J.,  and  GRAY,  WERNER. 
WILLARD  BARTLETT,  HISCOCK,  CHASE, 
and  COLLIN,  JJ.,  concur. 

COLLINS,  Respondent,  v.  VICTrORIA  PA- 
PER MILLS  CO.,  AppeUant  (Court  of  Ap- 
peals of  New  York.  Jan.  10,  1911.)  Motion 
to  dismiss  an  appeal  from  an  order  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (126  N.  Y.  Supp. 
1126),  entered  November  23,  1910,  which  af- 
firmed an  order  of  the  court  at  a  Trial  Term 
setting  aside  a  prior  direction  dismissing  the 
complaint  and  granting  a  new  trial  in  an  ac- 
tion to  recover  for  personal  injuries  alleged 
to  have  been  sustained  through  defendant's  neg- 
ligence. The  motion  was  made  upon  the 
ground  that  permission  to  appeal  had  not  been 
obtained.  James  H.  Mosber,  for  the  motion. 
Jerome   L.    Cheney,    opposed. 

PER  CURIAM.  Motion  granted,  and  ap- 
peal dismissed,  with  costs,  and  |10  costs  of 
motion. 


COMEY,  Respondent  v.  HARRIS,  Appellant 
et  al.  (Court  of  Appeals  of  New  York.  Dec 
13,  1910.)  Appeal  from  a  judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (133  App.  Div.  686, 
118  N.  Y.  Snpp.  244),  entered  July  19,  1909, 
affirming  a  judgment  in  favor  of  plaintiff  enter- 
ed upon  a  decision  of  the  court  on  trial  at  Spe-. 
cial  Term  in  an  action  to  foreclose  a  mortgage 
on  real  property.  Maurice  Simmons,  for  ap- 
pellant   ESdward  E.  Sprague,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  a  J.,  and  GRAY,  HAIGHT, 
VANN,  WILLARD  BARTLETT,  HISCOOK. 
and  COLLIN,  J  J.,   concur. 


COOKMAN,  Appellant  v.  STODDARD  et 
al.,  Respondents.  (Court  of  Appeals  of  New 
Yorit.  Jan.  3,  1911.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Fourth  Judicial  Department  (132 
App.  Div.  485,  116  N.  Y.  Supp.  901),  entered 
June  2,  1909,  affirming  a  judgment  in  favor  of 
defendants  entered  upon  a  dismissal  of  the 
complaint  by  the  court  at  a  Trial  Term  and 
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an  order  denying  a  motion  for  a  new  trial  in 
an  action  against  the  snieties  on  an  adminit- 
trator'8  bond  to  recover  an  amount  adjudged  to 
be  dne  plaintiff  as  legatee.  C.  S.  Mereness,  Jr., 
for  appellant.  B.  H.  Loacke  and  Franli  Bow- 
man, for  resirandents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CUIjIiHN,  a  J^  and  HAIGHT,  WERNER, 
WIIiLARD  BARTLETT,  HISCX)CK,  CHASE, 
and  GOLIiIN,  JJ^  concur. 

ODRBJE  «t  aL,  Appellants,  ▼.  8PRAOTTE, 
Respondent.  (Court  of  Appeals  of  New  Xorit. 
Oct.  18,  1910.)  Appeal,  by  permission,  from 
an  order  of  the  Appellate  Division  of  the 
Snpteme  Court  In  the  First  Judicial  Depart- 
ment (138  App.  Div.  900,  122  N.  Y.  Supp. 
1042),  entered  May  13,  1910,  which  affirmed 
an  interlocutory  judgment  of  Special  Term  over- 
ruling a  demurrer  to  the  answer  in  an  action 
to  recover  the  balance  of  an  account  The 
following  questions  were  certified:  "(1)  Is 
tke  separate  defense  of  the  amended  answer, 
set  forth  under  the  caption  'For  a  further  an- 
swer and  defense  to  each  and  every  of  the 
causes  of  action  set  forth  in  the  amended  com- 
plaint,' sufficient  in  law  upon  the  face  thereof? 
&)  Does  the  counterclaim  alleged  In  the  amend- 
ed answer  state  facts  sufficient  to  constitute  a 
cause  of  action?"  Reargnmmt  denied,  see 
Infra.  128  N.  T.  Supp.  1118.  Walter  W.  Ii> 
win,  for  appellants.  Meier  Steinbrink  and  Paul 
Eugene  Jones,  for  respondent. 

PER  CURIAM.  Order  affirmed,  with  costs, 
and  questions  certified  answered  In  the  affirma- 
tive. 

CULLEN,  O.  J.,  and  HAIGHT,  VANN, 
WERNER,  WILLARD  BARTLETT,  HIS- 
COCK,  and  CHASE,  JJ.,  concur. 

CURRJB  et  al.,  Appellants,  v.  SPRAGUE, 
Respondent.  (Court  of  Appeals  of  New  York. 
Nov.  29,  1910.)  - 

PER  CURIAM.  Motion  for  reargument  de- 
nied, with  $10  costs.  See  199  N.  Y.  66S,  su- 
pra. •   

CURTISS,  Respondent,  r.  JEBB,  Appellant. 
{Court  of  Appeals  of  New  York.  Nov,  22, 
1910.)  Motion  to  dismiss  an  appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Fourth  Judicial  Depart- 
ment (137  App.  Div.  928.  122  N.  Y.  Supp. 
1126),  entered  March  16.  1910,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  ver- 
dict and  an  order  denying  a  motion  for  a  new 
trial  in  an  action  to  recover  back  money  paid. 
The  motion  was  made  upon  the  ground  that  the 
judgment  of  the  Appellate  Division  was  unani- 
mous and  the  exceptions  frivolous.  James  McC. 
Mitchell,  for  the  motion.  Charles  B.  Sears, 
opposed. 

PER  CURIAM.  Motion  denied,  with  $10 
costs. 


In  re  DAVIS  et  al.  (Court  of  Appeals  of 
New  York.  Dec.  6,  1910.)  Appeal  from  an  or- 
der of  the  Appellate  Division  of  the  Supreme 
Conrt  in  the  Third  Judicial  Department  (138 
App.  Div.  931,  124  N.  Y.  Supp.  1114),  entered 
October  10,  1910,  which  affirmed  a  decree  of 
the  Madison  County  Surrogate's  Court  direct- 
ing the  sale  of  real  estate  of  George  W.  Davis, 
deceased,  for  the  payment  of  his  debts.  E.  O. 
Worden,  for  appellant  O.  W.  Underbill,  for 
respondputs. 

PB>B  CURIAM.    Order  affirmed,  with  costs. 

OULLBN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN.  WERNER,  WILLABD  BARTLETT, 
and  CHASB^  JJ.,  ooucur. 


DEAN,  Apnellant,  t.  F.  R.  LONG  CO..  Re. 
spondent  (Court  of  App<;al8  of  New  Yoric 
Nov.  15,  1910.)  Appeal,  by  permission,  from 
a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Judicial  Depart* 
ment  (132  App.  Div.  925,  116  N.  Y.  Suppw 
1134),  entered  May  24,  1909,  affirming  a  judg- 
ment in  favor  of  defendant  entered  upon  a  di»> 
missal  of  the  complaint  by  the  court  at  a  Trial 
Term  in  an  action  to  recover  for  services  al- 
leged to  have  been  rendered  by  plaintiff's  as- 
signor, a  foreign  corporation.  The  dismissal 
was  upon  the  ground  that  plaintiff's  assignor 
had  not  procured  the  required  license  to  trans- 
act business  within  this  state.  See.  also,  133 
App.  Div.  899,  118  N.  Y.  Supp.  1102.  Henry 
H^  Bowman  and  Harold  H.  Bowman,  for  ap- 
Ijellant.    Nelson  Zabriskie,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  witll 
costs. 

CULLHN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WILLARD  BARTLETT,  HISCOCK, 
and  COLLIN,  JJ^  concur. 

DILCHER,  Respondent,  v.  NELLANT,  Ajv 
pellant.  (Court  of  Appeals  of  New  York. 
Oct.  2S,  1910.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  In  the 
Fourth  Judicial  Dei>artment  (129  App.  IMv. 
932,  114  N.  Y.  Supp.  1125),  entered  January 
26,  1909,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the 
court  in  an  action  on  contract.  See,  also,  125 
App.  Div.  904,  109  N.  Y.  Supp.  1128.  Adelbert 
Moot.  Helen  Z.  M.  Rogers,  and  Edward  W. 
Hatch,  for  appellant  S>mon  £^eiscbmann  and 
Arthur  H.   Williams,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  the  ground  that  there  is  no  exception 
in  the  case  which  raises  the  objections  the  ap- 
pellant has  argued  on  this  appeal. 

CCLLBN,  C.  J^  and  VANN,  WERNER, 
WILLARD  BARTLEJTT,  HISCOGK,  and 
CHASE,  JJ.,  concur. 


DILCHER,  Respondent,  r.  NELLANY,  Ap- 
pellant. (Court  of  Appeals  of  New  York.  Nov. 
22,   1910.)    ■ 

PER  CURIAM.  Motion  for  reargument  de- 
nied, with  $10  coste.    See  190  N.  X.  672;  supra. 


DOLLARD  V.  KORONSKY  et  al.  In  I* 
BliOCH.  (Court  of  Appeals  of  New  York. 
Oct.  11,  1910.)  Appeal,  by  permission,  from  an 
order  of  the  Aptiellate  Division  of  the  Supreme 
Court  in   the  first  Judicial   Department  (138 


App.  Div.  213,  123  N.  Y.  Supp.  11),  entered 
May  20,  1010,  affirming  an  order  of  the  Appel- 
late Term  (67  Misc.  Rep.  90,  121  N.  Y.  Supp. 


987),  which  reversed  an  order  of  the  City  Court 
of  the  City  of  New  York  adjudging  the  respond- 
ent herein  guilty  of  contempt  of  court.  The 
following  question  was  certified:  "Where  the 
court  orders  the  release,  pendente  lite,  of  a 
challenged  levy  of  execution,  provided  the  debt- 
or cause  to  be  substituted  in  its  place,  for  the 
creditor's  protection,  an  undertaking  conditioned 
for  the  payment  of  the  supporting  judgment 
and  certain  expenses  in  case  the  attack  on  the 
levy  should  ultimately  fail ;  and  where,  to  pro- 
cure such  release,  such  an  undertaking,  joint 
and  several  in  form,  is  thereupon  furnished,  re- 
citing in  terms  said  order  and  its  said  protec- 
tory provision ;  and  where  the  sureties  tiiereon 
are,  at  the  time  of  qualifying,  each  worth  double 
the  amount  of  such  undertaking;  and  where) 
the  levy  is  thereupon  released;  and  such  at- 
tack on  such  levy  ultimately  fails— is  it  a  civil 
contempt  of  court  for  one  of  the  sureties  on 
such  undertaking  to  willfully  divest  himself  of 
all  of  his  property  for  the  deliberate  and  sue- 
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cessful  purpose  of  rendering  valneless  any  Jadg- 
ment  wUch  might  be  recovered  against  him  np- 
on  said  undertaldng,  thus  destroying  the  protec- 
tion granted  to  the  creditor  as  a  condition  of 
teleaaing  the  levy  of  the  execution  and  defeat- 
ing, impeding  and  prejudicing  the  rights  and 
remedies  of  the  creditor?"  See,  also,  133  App. 
DiT.  896,  118  N.  Y.  Snpp.  IIOS;  134  App.  Dir. 
953,  118  N.  Y.  Supp.  1108;  139  App.  Div.  906, 
123  N.  Y.  Supp.  1114.  Yorke  Allen,  for  appel- 
lant.    Louis  Marshall,  for  respondent. 

PBR  CURIAM.  Order  affirmed,  yrith  costs, 
and  question  certified  answered  in  th.>  negative. 

CULLEN,  O.  J.,  and  HAIGHT,  VANN, 
WERNER,  HISCOCK,  and  CHASE,  JJ.,  con- 
enr.    WILLARD  BARTLETT,  J.,  absent 


DOYLE,  Respondent  ▼.  TILLOTSON  et  al.. 
Appellants.  (Court  oi  Appeals  of  New  York. 
Jan.  3,  1911.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (126  App.  Div. 
922.  Ill  N.  Y.  Supp.  1117),  entered  June  4, 
1908,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term  in  an  action  to  establish  title 
to  certain  premises  and  to  restrain  the  cutting 
of  timtwr  thereupon.  C.  S.  Mereness,  for  ap- 
pellants.    Oeorge  S.  Reed,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLBN,  O.  J.,  and  HAIGHT,  WILLARD 
BARTLHTT.  HISCOCK,  CHASE,  and  COL- 
UN,  JJ.,  concur.     WERNER.  J^  absent 


DRAKE  et  al.,  Respondents,  r.  WHITE 
SEWING  MACH.  CO.,  Appellant  (Conrt  of 
Appeals  of  New  York.  Nov.  16,  1910.)  Ap- 
peal from  a  Judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Third  Judicial  De- 
partment (133  App.  Div.  446,  118  N.  Y.  Supp. 
178),  entered  July  24,  1909,  affirming  a  judg^ 
ment  in  favor  of  plaintiCEs  entered  upon  the 
report  of  a  referee  in  an  action  to  recover  mon- 
ey deposited  as  part  payment  for  automobiles 
to  be  furnished  under  a  contract  of  agency, 
which  contract  was  thereafter  terminated  by 
the  defendant  H.  W.  Coley,  for  appellant  m. 
L.  Hunt,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN.  WERNER,  and  CHASE;  JJ.,  concur. 


In  re  EDGBWATEE.  ROAD  IN  CITY  OF 
NEW  YORK.  (Conrt  of  Appeals  of  New  York, 
Oct.  11,  1910.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  First  Judicial  Department  (138  App.  Div. 
208,  122  N.  Y.  Snpp.  981),  entered  Sfay  13, 
1910,  which  reversed  an  order  of  Special  Term 
denying  a  motion  to  confirm  the  report  of  com- 
missioners of  estimate  and  assessment  in  the 
Above-entitledjwoceeding.  Francis  P.  O'Connor 
And  Edward  W.  Murphy,  for  appellant  Archi- 
twld  R.  Watson,  Corp.  Counsel  (Joel  J.  Sqnier, 
F.  W.  Gahrmann,  and  C.  A.  Molloy,  of  conn* 
Ml),  for  respondent 

PE!R  CURIAM.    Order  affirmed,  with  costs. 

CULLEN,  C.  J.,  and  HAIGHT,  VANN. 
WERNER.  WILLARD  BARTLeStT,  HIS- 
G(X3K,  and  CHASE.  JJ.,  concur. 


FALIHBE,  Appellant  r.  JOHN  SIMMONS 
CO.,  Respondent  (Court  of  Appeals  of  New 
York.  Nov.  15,  1910.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Dei>artment  (131 
App.  Div.  898,  116  N.  Y.  Supp.  1120),  entered 
Mardi  18^  1909,  affirming  a  judgment  ia  favor 


of  defendant  entered  apon  a  dismissal  of  the 
complaint  by  the  conrt  at  a  Trial  Term  in  an 
action  to  recover  for  an  alleged  breach  of  con- 
tract See,  also,  122  App.  Div.  024,  108  N.  Y. 
Supp.  U^.  Claude  V.  Paliister  and  Francis 
C.  Reed,  for  appellant  J.  Colbert  Palmer,  for 
respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLBN,  C.  J.,  and  GRAY,  HAIGHT. 
VANN,  WERNER,  and  CEIASE,  JJ^  concur. 

FALK  et  aU  Appellants,  v.  AMERIC4.N 
WEST  INDIES  TRADING  CO.,  Respondent 
(Court  of  Appeals  of  New  York.  Jan.  3,  1911.) 
Appeal  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  In  the  Fint  Judicial 
Department  (188  App.  Dir.  892.  118  N.  Y. 
Supp.  1106),  entered  June  24,  19(W,  affirming  a 
judgment  in  ftivor  of  defendant  entered  upon  a 
dismissal  of  the  complaint  by  the  conrt  on  trial 
at  Special  Term  in  an  action  to  restrain  an 
alleged  infringement  of  a  trade-maik.  S.  K. 
Lichtenstein  and  Henry  M.  Wise,  for  appel- 
lants.   Isaac  M.  Aron,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEnJ.  C.  JH_and  HAIGHT,  WERNER, 
WILLARD  BARTLETT,  HISCOCK,  CHASE, 
and  CX>IiLIN,  JJ..  concur. 


FAMULARO,  Respondent  T.  OIL  WELL 
SUPPLY  CO.,  Appellant.  {Court  of  Appeals 
of  New  York.  Dec.  16,  1910.)  Appeal  from 
a  judgment  of  the  Appellate  Division  of  th« 
Supreme  Court  in  the  Fourth  Judicial  Depart 
ment  (128  App.  Dlfr.  907.  112  N.  Y.  Supp. 
1128),  entered  November  12,  1908,  affirming  a 
Judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  for  personal 
injuries  alleged  to  have  been  sustained  through 
the  defendant's  negligence.  H.  Li  Howe,  for 
appellant.  Francis  D.  Calkin  and  D.  P.  More- 
house, for  respondent 

PEOEl  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLBN.  G  J.,  and  GRAY.  HAIGHT, 
VANN,  WILLARD  BARTLETT,  HISCOCK, 
and  COLLIN,  JJ.,  concur. 


In   re  FARMERS'   LOAN  tt  TRUST  GO. 

(Court  of  Appeals  of  New  York.  Oct  18, 1910.) 
Appeal  from  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  First  Judicial  De- 

Sartment  (138  App.  Div.  121,  122  N.  Y.  Supp. 
56),  entered  May  6,  1910,  which  affirmed  a 
decree  of  the  New  York  County  Surrogate's 
Court  settling  the  accounts  of  the  trustee  here- 
in and  directing  distribution  of  the  trust  fund. 
See,  also,  127  N.  Y.  Supp.  1119.  Arthur  J.  Mc- 
Clure,  for  ^pellants.  George  N.  Whittlesey, 
Stanley  W.  Dexter,  and  Alexander  L.  Halliday, 
for  respondents. 

PER  CURIAM.  Order  affirmed,  with  costs, 
on  opinion  of  Miller.  J.,  below. 

CULLEN.  C  J.,  and  HAIGHT,  VANN, 
WERNER,  WILLARD  BARTLHTX,  HIS- 
COCK, and  CHASJQ,  JJ.,  concur. 


FIRST  NAT.  BANK  OF  SING  SING,  Re- 
spondent, V.  LARKIN,  Appellant,  et  al.  (Court 
of  Appeals  of  New  York.  Jan.  3,  1911.)  Ap- 
peal from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Second  Judicial  De- 
partment (136  App.  Div.  924,  120  N.  Y.  Snpp. 
1128),  entered  Jannary  29,  1910,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  dtiiected  b^  the  court  in  an  action  to 
recover  on  a  promissory  note.    John  LaildA  and 
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Alexander  S.  Andrew*,  for  tppellant.  Smith 
Lent  and  A.  W.  HendrickBon,  Jr.,  for  respond- 
•nt 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULIiBN,  O.  J.j  and  GRAY,  WERNER, 
WILLARD  BARTI/Brrr,  HISOOCK,  CHASE, 
and  COLXiIN,  JJ.,  concur. 

GARDINE3l'S  BAT  CO.,  Appellant.  ▼.  AT- 
LANTIC FERTILIZER  &  OIL  CO.,  Respond- 
ent (Court  of  Appeals  of  New  York.  Not. 
22,  1910.)  Motion  to  dismiss  an  appeal  from 
a  judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  In  the  Second  Judicial  Department 
(189  App.  IMt.  918,  123  N.  X.  Supp.  1117),  en- 
tered June  27,  1910,  affirming  a  judgment  in 
favor  of  defendant  entered  upon  a  dismissal  of 
the  complaint  by  the  court  on  trial  at  Special 
Term  in  an  action  to  restrain  the  commission  of 
an  alleged  nuisance.  The  motion  was  made  up- 
on the  ground  that  the  exceptions  were  frivo- 
lous, mthan  D.  Stem,  for  the  motion.  Percy 
L.  Housel,  opposed. 

PER  CURIAM.  Motion  denied,  with  |10 
costs. 


OISLINO,  Respondent,  r.  CITT  OF  NBW 
YORK,  Appellant  (Court  of  Appeals  of  New 
Tork.  Jan.  3,  1911.)  Appeal  from  a  Judgment 
of  ^e  Appellate  Division  of  the  Supreme  Court 
in  the  Second  Judicial  Department  (184  App. 
DIv.  92T,  118  N.  T.  Supp.  1108),  entered  Octo- 
ber 11,  1909,  upon  an  order  which  reversed  an 
order  of  the  coort  at  a  Trial  Term  setting  aside 
a  verdict  in  favor  of  jrialntlff  and  directed  the 
reinstatement  of  said  verdict  in  an  action  to  re- 
cover for  personal  inJnriea  alleged  to  liave  been 
sustained  through  dtfendant's  negligence.  See, 
also.  197  N.  T.  802.  90  N.  B.  «&_  Archibald 


Ben,  of 
Martyn, 


with 


R.  Watson,  Corp.  Counsel  (James  D. 
counsel),  for  appellant  I'rederi<^  S. 
for  resjiondent 

PER   CURIAM.     Judgment  affirmed, 
costs. 

OULMN,  C.  J,  and  OBAT,  WERNER, 
WILLARD  BARTMrTT,  HISCOCK.  CJHASB^ 
and  COLLIN,  JJ.,  concur. 


OLBASON,  Seapottdent  r.  NEW  YORK 
CENT.  A  H.  R.  R.  CO.,  Appellant  (Court  of 
Appeals  of  New  York.  Oct  25,  1910.)  Appeal 
from  a  Judgment  of  the  Appellate  Division  of 
the  Supreme  Court  In  the  Fourth  Judicial  De- 
partment (132  App.  Div.  947,  117  N.  Y.  Sopp. 
118(9,  entered  May  28,  1909,  affirming  a  judg- 
ment In  favor  of  plalutifF  entered  upon  a  ver- 
dict and  a'a  order  denying  a  motion  for  a  new 
trial  in  an  action  to  recover  for  personal  Inju- 
ries alleged  to  have  Iteen  sustained  through  de- 
fendant's nagllgence.  Charles  A.'  Pooley,  for 
appellant  Irving  L'Hommedleu,  for  respond- 
ent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLBN,  C.  J.,  and  VANN,  WERNER, 
WILLARD  BARTLB71T,  HISCOCK.  and 
OHASBk  JJ.,  concur. 


(30ULD  et  al»  Respondents,  ▼.  VILLAGE 
or  SENECA  FALLS  et  al..  Appellants. 
(Court  of  Appeals  of  New  York.  Dec.  6,  1910.) 
Appeal,  by  permission,  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  Fourth  Judicial  Department  (137  App.  Div. 
417,  121  N.  Y.  Supp.  723),  entered  March  12, 
1010,  which  affittned  an  order  of  Special  Term 
grantitig  an  injunction  restraining  the  defend- 
ants from  issuing  certain  village  bonds  and 
from  levying  a  tax  for  the  payment  thereof. 
The  following  qseatloss  were  certified:  (1)  On 
93  N.B^71 


the  22d  day  of  June,  1900,  were  women  who 
resided  in  the  village  of  Seneca  Falls,  N.  Y., 
and  were  the  owners  of  property  in  said  vil- 
lage, assessed  upon  the  last  preceding  assess- 
ment roll  thereof;  entitled  to  vote  on  the  propo- 
sition submitted  at  the  special  election  held  on 
said  date?  (2)  Did  the  addition  of  the  follow- 
ing words  at  the  end  of- said  ^proposition  make 
the  same  "a  proposition  to  raise  money  by  tax 
or  assessment,"  within  the  meaning  of  article 
8,  section  41,  subdivision  2,  of  chapter  64  of 
the  Laws  of  1900  (the  vilUge  law):  "And 
shall  there  be  raised  annually,  by  the  levy  and 
collection  of  a  tax  upon  the  taxable  property 
in  said  village,  a  suni,  which  with  the  net  reve- 
nue derived  from  said  waterworks  system,  shall 
be  sufficient  to  pay  the  principal  and  the  in- 
terest on  the  said  several  oonds  as  such  princi- 
pal and  interest  shall  mature  and  become  due 
and  payable?"  See,  also,  138  App.  Div.  914, 
123  N.  Y.  Supp.  1118.  Clarence  A.  MacDonald 
and  William  H.  Hurley,  for  appellanta.  J.  N. 
Hammond,  for  respondents. 

PER  CURIAM.  Order  affirmed,  with  costs, 
and  question*  certified  answered  In  the  affirma- 
tive, on  opinion  of  WilUama,  J.,  below. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN.  WERNER,  WILLARD  BARTLBIT, 
and  CHASE,  JJ.,  concur. 

In  re  GRIFFIN  et  at  (Court  of  Appeals  of 
New  York.  Nov.  29,  1910.)  Appeal  tiom  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Second  Judicial  Department  (189 
App.  Div.  936,  124  N.  Y.  Supp.  1116),  entered 
July  29,  1910,  whid!i  affirmed  a  decree  pf  the 
Suffolk  County  Surrogate's  Court  disallowiag  a 
claim  against  the  estate  of  Henry  L.  Griffin,  de- 
ceased, for  services  alleged  to  have  been  ren- 
dered by  one  of  his  executors  during  his  life- 
time. Bee.  also,  126  App.  Div.  936,  110  M.  Y. 
Supp.  1130.  Geoise  O.  Hendrlckson,  for  appel- 
lant   George  F.  Stackpole,  for  respondent*. 

PER  CURIAM.    Order  affirmed,  with  costs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  and  CHASE,  Jj.,  concur. 
WILLARD  BARTLETT,  J.,  not  voting. 


GRIFFIN,  Respondent,  t.  ERNST,  Appel- 
lant, et  al.  (Court  of  Appeals  of  New  Yorit 
Dec.  16,  1910.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  Department  (190  Asp.  Div. 
877,  114  N.  Y.  Supp.  1129),  entered  January 
18,  1909,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term  in  an  action  to  fore- 
close a  medianic's  lien.  Edward  Herrmann, 
for  appellant.    Franklin  Pierce,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLJEW,  a  J.,  and  HAIGHT,  WILLARD 
BARTLBIT,  HiScOCK,  (THASB,  and  COL- 
LIN, J  J.,  concur.    WERNEB,  J.,  absent 


GRIFFIN  V.  McMAHON  et  al.  (CJourt  of 
Appeals  of  New  York.  Jan.  &  1911.)  Appeal 
from  a  judgment  of  the  Appelate  Division  of 
the  Supreme  (Tourt  In  the  Fourth  Judicial  De- 
partment (131  App.  Div.  M5,  115  N.  Y.  Supp. 
1123),  entered  April  6,  1909,  affirming  an  inter- 
locutory judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  in  an  actl<ni  of  jbartition.  Blar- 
tha  A.  Mallory,  in  pro  per.  Thomas  F.  Rog- 
ers, for  respondent  Griffin.  Frank  J.  Saxton, 
for  other  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
coatL 

OULLBN.  O.  J.,  and  HAIGHTjWILLARD 
BARTLETT,  HISCOCK,  and  (JHASB,  J  J., 
ccmcur.  WERNER,  J.,  not  TOtiag.  COLLIN, 
J.,  not  sitting. 
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In  re  GROTB  ST.  IN  CITI  OP  NEW 
YORK.  (Court  of  Appeals  of  New  York.  Sept. 
27,  1910.)  Appeal  trom  an  ordelr  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (139  App.  Div.  69, 
123  N.  Y.  Supp.  619),  entered  June  10.  1910, 
which  affirmed  an  order  of  Special  Term  deny- 
ing a  motion  by  the  appellant  herein  for  an 
order  directing  the  commissioners  of  estimate 
to  determine  the  compensation  to  be  made  to 
her  by  reason  of  the  closing  of  Kingsbridge 
road.  •See,  also,  126  N.  Y.  Supp.  1131.  Merle 
I.  St.  John  and  Thomaa  C.  Blake,  for  appellant. 
Archibald  R.  Watson,  Corp.  Counsel  (Joel  J. 
Sqnier  and  James  Regan  Fits  Gerald,  of  coun- 
sel), for  respondent  City  of  New  Yorli.  C.  C. 
Ferris  for  respondent  Hookey.  Benjamin  Trap- 
nell  and  Joseph  A.  Flannery,  for  respondent 
Worthen. 

PER  CURIAM.  Appeal  dismiBBed,  with 
costs. 

CULLBN,  O.  J.,  and  HATGHT,  VANN, 
WERNER,  HISCOCK,  and  CHASE,  J  J.,  con- 
cur.   WILLARD  BARTL,ETT,  J.,  absent 


HALL,  Appellant,  v.  NEW  YORK,  N.  H.  & 
H.  R.  CO.  et  al..  Respondents.     (Court  of  Ap- 

Seals  of  New  York.  Dec.  16,  1910.)  Motion  to 
ismiss  an  appeal  from  an  order  ot  the  Appel- 
late DiTision  of  the  Supreme  Court  in  the  Sec- 
ond Judicial  Department  (121  App.  Div.  48S, 
106  N.  Y.  Supp.  106),  entered  October  4,  1907, 
nursing  a  Judgment  Id  favor  of  plaintiff  en- 
tered upon  a  vwdict  and  granting  a  new  triai 
in  an  action  to  tecoTer  for  personal  Injaries  al- 
leged to  bare  been  anstained  through  defend- 
ant's maintenance  of  a  nuisance.  The  motion' 
was  made  upon  the  groand  of  a  failure  to  pros- 
ecute the  appeal.  On.stav  R.  Hamburger,  for 
the  motion.     J.  Henry  Easer,  opposed. 

PER  CURIAM.    Motion  granted,  and  appeal 
dismissed,  with  c^sts,  and  $10  .costs.  Qf  motion. 


In  re  HAMMOND.  (Court,  of  Appeals  of 
New  York,  Dec.  6,  1810.)  Appeal  from  a^ 
order  of  the  Appellate  Division  of  the'  Supreme 
Court  in  the  Fourth'  Judicial  Dfepartment  (140 
App.  Dir.  19,  124  N.  Y.  Supp.  406),  entered 
July  12,  1910,  which  reversed  an  order  of  Spe- 
cial Term  granting  a  motion  for  a  peremptory 
writ  of  mandamus  to  compel  the  defendants 
to  reclassify  the  position  of  stenognipher  in  the 
department  of  law  in  the  city  of  Buffalo^  by 
placing  It  in  the  exempt  class.  Clark  H.  Ham- 
mond and  Harry  D.  Sanders,  for  appellant. 
Adalbert  Moot,  John  W.  Ryan,  and  Ansley  \Vi> 
cox,  for  respondents. 

PER  CURIAM.  Order  affirmed,  with  costs, 
on  the  ground  that  the  state  board  of  civil  serv- 
ice cotnmissioners  was  a  necessary  party  to  a 
proceeding  to  compel  a  reclassification  under 
the  civil  service  law,  without  passing  on  the 
merits. 

OULLBN,  a  J.,  and  HAIGHT,  WERNER, 
HISCOCK,  and  COLLIN,  3 J.,  concur.  GRAY, 
J.,  absent , .    . 


In  re  HEINE  SATSTVY  BOILER  CO. 
(Court  of  Appeals  of  New  York.  Nov.  29, 
1910.)  Appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  In  the  Third  Ju- 
dicial Department  (138  App.  Div.  933,  121  N. 
Y.  Supp.  1135),  entered  May  25,  1910,  which 
affirmed  an  order  Of  Special  Term  denying  a 
motion  for  a  writ  of  mandamns  to  compel  the 
respondent  he9«in  to  oennit  an  inspection  of  its 
books.    See,  also,  125  N.  X.  Supp.  1123.    Ran- 


som H.  Olllet  for  appellant  Amisa  J.  Park- 
er, Jr.,  for  respondent. 

PER  CURIAM.  Appeal  dismissed,  with 
costs. 

CULLEN,  G.  J.,  and  GRAY.  HAKJH'^. 
VANN,  WERNER,  WILLARD  BARTLETT, 
and  CHA'SE,  JJ.,  concur. 

HOLBROOK,  Respondent  v.  BUFFALO,  R. 
&  P.  RY.  CO.,  Appellant.  (Court  of  Appeals  of 
New  York.  Dec.  18,  1010.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Fourth  Judicial  Department 
(134  App.  Div.  909.  118  N.  Y.  Supp.  1113),  en- 
tered July  9,  1909,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  an 
ord^r  denying  a  motion  for  a  new  trial  in  an 
action  to  recover  for  personal  injuries  alleged 
to  have  been  sustained  through  defendant's  neg- 
ligence. Samuel  N.  Havens,  for  appellant. 
Ralph  S.  Kent,  for  respondent 

PER    CURIAM.      Judgment   affirmed,    with 

CULLEN,  0.  J.,  and  GRAY,  HAIGHT. 
VANN,  WILLARD  BARTLETT,  HISCOCK, 
and  COLLIN,  J  J.,  concur. 


HOOD  et  al.  v.  WHITWEaOL  et  al.  (Court 
of  Appeals  of  New  York.  Jan.  8,  1011.)  Ap- 
peal from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Fourth  Judfoial 
Department  (124  N.  Y.  Snpp.  1117),  entered 
July  26,  1910,  affirming  a  judgment  in  favor  of 
defendants  entered  upon  a  dismissal  ot  the  com- 
plaint by  the,  court  on  trial  at  Special  Term  in 
an  action  to '  restrain  tlie  defendants  from  re- 
moving a  certain  building  from  plaindlFs  prem- 
ises, theretofore  appropriated  for  canal  pur- 
poses, and  for  damages.  Edward  R.,0'Malley, 
Atty.  Gen.  (Andrew  E.  Tnck  and  Wilber  W. 
Chambers,  of  counsel),  for  appellant  Gerald  B. 
Fluhrer,  for  resiibndents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  

CULLEN,  C.  J.,,  %n.4,  GRAY,  WEMIER. 
WILLARD  BARTtrBPr,  HISCOCK,  CHASE, 
and  C!OLLIN,  JJ.,  concur. 


HORTON,  AOTellant  ▼.  BINGHAMTON 
PRESS  CO.,  Respondent.  (Court  of  Appeals 
of  New  York.  Dec.  16,  1910J  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Third  Judicial  Department  (12S 
App.  Div.  332,  106  N.  Y.  Supp.  875).  entered 
November  13,  1907,  which  affirmed  an  order  of 
the  court  at  a  Trial  Term  setting  aside  a  ver- 
dict in  favor  of  plaintiff  and  granting  a  new 
trial  in  an  action  for  libel.  John  P.  Wheeler, 
for  appellant    T.  B.  Merchant  for  Kapondent 

PER  CURIAM.  Appeal  dismissed,  with 
costs. 

CUT.LBN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN.  WILLARD  BARTLETT,  HISCOCK. 
and  COLLIN,  JJ„  concur. 


HUNGERFORD,  Appellant  v.  VILLAGE 
OF  WAVERLY  et  al..  Respondents.  (Court 
of  Appeals  of  New  York,  Dec.  16.  1010.)  Ap- 
peal from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Third  Judicial  De- 
partment (131  App.  Div.  919,  115  N.  Y.  Supp.' 
1125),  entered  June  16,  1909,  affirming  a  final 
judgment  dismissing  the  complaint  entered  npon 
a  prior  order  of  said  Appellate  Division  (125 
App.  Div.  311.  10©  N.  Y.  Supp.  438)  which  re- 
versed an  interlocutory  judgment  of  Special 
Term  overruling  a  demurrer  to  the  complaint 
and  sustained  such  demarrer.  in  an  action  to 
recover  for  peiaonal  injuries  alleged  to  have 
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been  anstained  throt^h'  defendant's  negligence. 
See,  also,  127  App.  Div.  934,  lU  N.  T.  Supp. 
1124;  130  App.  Div.  893.  114  N.  T.  Supp.  1131. 
Charles  G.  Annabel,  for  appellant.  Frank  A. 
Bell,  for  respondents. 

PER  GUBIAM.  Judgment  affirmed,  trith 
costs. 

6RAT,  HAIGHT,  VANN,  HI8C0CK,  and 
GOLLIN,  JJ.,  concur.  GULLEN,  G.  J.,  dis- 
sents from  affirmance  as  to  respondent  Bing- 
ham, on  authority  of  Bennett  t.  Whitney,  94 
N.  X.  302.  WILLAKD  BARTLETT,  J„  not 
Totins; 


JOHN  A.  PHIUBRICK  &  BRO.  ▼.  IGNATZ 
PLORIO  CO-OP.  ASS'N  AMONG  CORLE- 
ONDSI  et  al.  (Court  of  Appeals  of  New  York. 
Dec.  6,  1910.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (137  App.  Div.  613, 
122  N.  T.  Supp.  341),  entered  April  8,  1910, 
which  reversed  anl  order  of  Special  Term  deny- 
ing a  motion  to  confirm  the  report  of  a  referee 
in  surplus  money  proceedings.  Noah  A.  Stan- 
cliffe,  for  appellants.  Otto  C.  Sommerich  and 
Maxwell  C.  Katz,  for  respondents. 

PER  CURIAM.  Order  affirmed,  with  costs, 
on  opinion  of  Scott,  J.,  below. 

CDLLBN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  WILLARD  BARTLETT,. 
and  CHASE,  JJ.,  conour. 


JOHNSTON,  Respondent,  ▼.  GARVET,  Ap- 
pellant. (Court  of  Appeals  of  New  York.  Oct. 
4,  1910.)  Motion  to  dismiss  an  appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(139  App.  Div.  659,  124  N.  Y.  Supp.  278),  enter- 
ed July  19,  1910,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term  in  an  action  to  compel 
specific  performance  of  a  contract  to  purchase 
real  property.  The  motion  was  made  upon  the 
grounds  that  the  affirmance  by  the  Appellate 
iMvision  was  unanimous  and  that  the  record 
presented  no  exceptioo;s  which  could  be  reviewed 
by  the  Court  of  Appeals.  See,  also,  125  N.  Y. 
Supp.  1151.  Benjamin  E.  Messier,  for  the  mo- 
tion. Joseph  G.  Engel  aild  Isaac  V.  Schavrien, 
opposed. 

PER  CURIAM.  Motion  denied,  with  |10 
costs. 


JONES,  Appellant,  v.  SEAMAN  et  al..  Re- 
spondents. (Court  of  Appeals  of  New  York. 
Dec.  16,  1910.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
Second  Judicial  Department  (133  App.  Div. 
127,  117  N.  Y.  Sypp.  28S),  entered  June  15, 
1909,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court  in 
an  action  of  replevin.  See,  also,  137  App.  Div. 
902,  122  N.  Y.  Supp.  1132.  Henry  J.  McCor- 
mick,  for  appellant  Waldo  G.  Morse,  for  re- 
spondents. 

PER  (7URIAM.  Judgment  affirmed,  with 
costs. 

GULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN.  WILLARD  BARTLETT,  HISCOCK, 
and  (XjLLIN,  JJ.,  concur. 


KELLER,  Respondent,  v.  LEHIGH  VAL- 
LEY R.  CO,  Appellant.  (Court  of  Appeals  of 
New  York.  Oct.  25,  1910.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Fourth  Judicial  Depart- 
ment (132  App.  Div.  946,  117  N.  Y.  Supp. 
1138),  entered  May  29,  1909,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  ver- 


.dict  and  an  otder  denying  a  motion  for  a  new 
trial  in  an  action  to  recover  for  personal  in- 
juries alleged  to  have  been  sustained  through 
defendant's  negligence.  John  Taber  and  John 
M.  Brainard,  for  appellant.  Frank  C.  Sargent, 
for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  G.  J.,  and  VANN,  WERNER. 
WILLARD  BARTLETT,  HISCOCK,  and 
CHASE,  JJ.,  concur. 

KNICKERBOCKER  TRUST  (TO,  Respond- 
ent, V.  ALTMAYBR,  et  al..  Appellants.  (Court 
of  Appeals  of  New  York.  Dec.  13,  191(X)  Ap- 
peal from  a  judgment  of  tlte  Appellate  Division 
of  the  Supreme  Court  in  the  First  Judicial  De- 
partment (133  App.  Div.  892,  118  N.  Y.  Supp. 
1118),  entered  June  24,  1909.  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  ver- 
dict directed  by  the  court  in  an  action  upon  a. 
contract  of  guaranty.  See,  also,  126  App.  Div. 
915,  110  N.  Y.  Supp.  1134.  B.  F.  Einstein,  for 
appellants.  Julien  T.  Davies  and  Julien  T. 
Davies,  Jr.,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  HISCOCK,  and  COLLIN, 
JJ.,  concur. 


LANCASTER  TRUST  CO.,  Appellant,  r. 
FLINT,  Respondent,  et  al.  (Court  of  Appeal* 
of  New  York.  De<S.  6,  19ia)  Appeal  from' a 
judgment  of  the  Appellate  Division  of  the  Su' 
preme  Court  in  the  BMrst  Judicial  Department 
(131  App.  Div.  901,  115  N.  Y.  Supp.  1128),  en- 
tered March  26,  1909,  affirming  a  judgment  in 
favor  of  defendant  entered  upon  a  dismissal  of 
the  complaint  by  the  court  at  a  Trial  Term  and 
ah  order  denying  a  motion  for  a  new  trial  in 
an  action  to  recover  on  a  contract  of  under- 
writing. Romeyn  Berry  and  Frank  L.  Crocker, 
for  appellant  Myron  N.  Tomi>kin8,  for'  re^' 
spondent 

PER   CURIAM.      Judgment    affirmed,    with 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  HISC0(3K,  and  COLLIN, 
JJ.,  concur. 


LESLIE,  Respondent,  v.  FIREMEN'S  INS, 
CO.  OF  NEWARK,  N.  J.,  Appellant,  et  ai. 
(Court  of  Appeals  of  New  York.  Jan.  3,  1911.) 
Appeal  from  a  judgment  of  the  Appellate  Di- 
vision of  the  Supreme  Court  in  the  First  Ju- 
dicial Department  (133  App.  Div.  892,  118  N. 
Y.  Supp.  1120),  entered  June  21,  1909,  affirm- 
ing a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion 
for  a  new  trial  in  an  action  to  recover  on  a 
policy  of  fire  insurance.  See,  also.  125  App. 
Div.  919,  109  N.  Y.  Supp.  1136;  126  App.  Div. 
910,  110  N.  Y.  Supp.  1135.  Frank  Walling 
and  S.  J.  Rosenblum,  for  appellant  John  M. 
Coleman,  for  respondent 

PER    CURIAM.      Judgment   affirmed,    with 

CULLEN,  G.  J.,  and  HAIGHT,  WILLARD 
BARTLETT,  HISCOCK,  CHASE,  and  COL- 
LIN, JJ.,  concur.     WERNER,  J.,  absent 


McMAHON,  Respondent,  v,  DELAWARE, 
L.  &  W.  R.  CO.,  Appellant  (Court  of  Ap- 
peals of  New  York.  Oct  28,  1910.)  Appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Fourth  Judicial  De- 
partment (132  App.  Div.  944,  117  N.  Y.  Supp. 
1140),  entered  May  8,  1909,  affirming  a  judg- 
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ment  !n  favor  of  plaintiff  entered  npon  a  ver- 
dict and  an  order  denying  a  motion  for  a  new 
trial  in  an  action  to  recover  for  personal  in- 
juries alleged  to  have  t>een  sustained  b;  plain- 
tiff through  the  negligence  of  defendant,  his 
employer.  Louis  Lh  Babcocic  and  Evan  Hollis- 
ter,  for  appellant  Edward  B.  (VMalley,  for 
respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J^and  GRAY,  WERNER. 
WIIiLARD  BARTM]TT,  HISCOCK,  and 
chase;  JJ.,  concur. 


MALLOT  et  aL,  Respondents,  r.  O'BRIEN 
et  al.,  Appellants.  (Court  of  Appeals  of  New 
Tork.  iSec.  6,  1910.)  Appeal  from  a  Judgment 
of  the  Appellate  Division  of  the  Supreme  Court 
in  tiie  Firet  Judicial  Department  (129  App. 
Div.  906,  113  N.  T.  Supp.  1189),  entered  Div 
oember  16,  1908,  affirming  a  judgment  in  favor 
of  plaintiffs  entered  npon  the  report  of  a  ref- 
eree in  an  action  for  a  partnership  accounting. 
See.  alBO,  126  App.  Div.  915,  110  N.  Y.  Supp. 
1137.  William  Hepburn  Russell  and  William 
Beverly  Winalow,  lor  appellants.  Claude  V. 
Pallister  and  Franda  CS.  Reed,  for  respondents. 

FEB  CUBIAM.  Judgment  affirmed,  irltb 
coats. 

CUIiLEN,  G.  J.,  and  GRAY,  HAIGHT. 
VANN,  WERNER,  aiSOOCK,  and  COLUN, 
JJ.,  concur. 


MAIjLOY  et  aL,  Respondents,  t.  O'BRIEN 
et  aL,  Appellants.  (0>nrt  of  Appeals  of  New 
Torli.  Dec.  6,  1910.)  Appeal  from  a  judgment 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  FlrBt  Judidal  Department  .(129  App. 
Div.  906,  lis  N.  Y.  Supp.  1139).  entered  De- 
cember 16,  1908,  affirming  a  judgment  in  favor 
of  plaintifla  entered  upon  a  verdict  and  an 
Older  denying  a  motion  for  a  new  trial  in  an 
action  to  tecover  the  rental  valne  of  certain 
machinery  aUeged  to  have  been  hired  from  the 
plaintilb  by  the  defendants.  See,  also,  120 
App.  Div.  918,  110  N.  Y.  Supp.  1137.  WU- 
luun  Hepburn  Russell  and  Joseph  A.  finrdeau. 
for  appellants.  Claude  V.  Pallister  and  Fran- 
cis O.  Reed,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLBN,  C.  J.,  and  GRAY,  HAIGHT. 
VANN,  WEBNEB,  HISCOCK,  and  COLLIN, 
JJ.,  concur. 


HALONEY,  Appellant,  t.  LESTERSHIBE 
LUMBER  ft  BOX  CO.,  Respondent  (Court 
of  Appeals  of  New  Yorlc.  Nov.  22,  1910.)  Mo- 
tion to  dismiss  an  appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court 
in  the  Third  .Tudidal  Department  (138  App. 
Div.  593,  123  N.  Y.  Supp.  60),  entered  May  26, 
1910,  affirming  a  judgment  of  the  Broome  Coun- 
ty Court  in  favor  of  plalntUf  entered  upon  a 
verdict  in  an  action  to  recover  for  goods  sold 
and  delivered.  The  motion  was  made  upon  the 
ground  that  the  Court  of  Appeals  had  no  juris- 
diction of  the  appeal;  the  action  having  been 
commenced  in  the  (Sty  Gonrt  of  Binriiamton, 
and  permission  to  appeal  not  having  oeen  ob- 
tained. CTbarles  H.  Hitchcock,  for  the  motion. 
Franlc   L.    Wooster,  opposed. 

PER  CURIAM.  Motion  granted,  and  ap- 
peal dismissed,  with  costs  and  $10  costs  of 
motion,  on  authori^  of  Sidwell  t.  Oreig,  157 
N.  Y.  30,  61  N.  Bi  267. 

MANSON  et  aL,  Respondent!,  t.,  METRO- 
POLITAN SURETY  CO.  et  al.  Appellants. 
(Court  of  Appeals   of  New    York.     Nov.  16, 


1910/>  Appeal  trom  a  Judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  First 
Judidal  Department  (128  App.  Div.  677,  112 
N.  Y.  Supp.  886).  entered  November  19,  1906. 
affirming  a  judgment  in  favor  of  plaintiffs  en- 
tered upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial  in  an  action  to  recover 
upon  a  policy  of  insurance  against  buigla^. 
John  Burlinson  Coleman  and  Edward  R.  Finco, 
for  appellants.  George  Ryall,  for  respondents. 
PER    CURIAM.      Judgment    affirmed,    with 

CULLEN,    O.    X,    and    GRAY,    HAIGHT. 
VANN,  WERNER,  and  CHASE,  JJ.,  concur. 


MARBUS  et  aL,  Bespondents,  v.  ALTER- 
ISE,  Appellant  (Court  of  Appeals  of  New 
YorlL  Oct  26,  1910.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Second  Judicial  Department  (129 
App.  Div.  922,  114  N.  Y.  Supp.  1136),  enter- 
ed January  4,  1009,  affirming  a  judgment  in 
favor  of  plaintiffs  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term  in  an  a<s 
tion  to  compel  spedfic  performance  of  a  eon- 
tract  to  purchase  real  property.  James  A. 
Sheehan,  for  appellant  I.  Gainrtmrg,  for  re- 
spondents. 

PEJR  CURIAM.  Judgment  affirmed,  witb 
costs* 

CULLEN,  C.  J.,  and  VANN,  WBRNBIB, 
WILLARD  BARTLETT,  HISCX>CK,  and 
CHASE,  JJ.,  concur. 


MATTISON,  Respondent  v.  MATTISON. 
Appellant  ((Jourt  of  Appeals  of  New  York. 
Nov.  22,  1910.)  Motion  to  dismiss  an  appeal 
from  a  judgment  entered  March  31,  1910,  up- 
on an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Judidal  Depart- 
ment (137  App.  Div.  918,  122  N.  Y.  SupB. 
1136),  affirming  an  interlocutory  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term  in  an  action 
for  divorce.  The  motion  was  made  upon  the 
grounds  that  the  Appellate  Division  had  unan- 
imously decided  that  the  findings  of  tlie  trial 
court  were  supported  by  the  evidence,  that  the 
exceptions  were  frivolous,  and  that  no  question 
of  law  was  involved.  Eidmund  L.  Mooney,  for 
the  motion.    Edward  Hymes,  opposed. 

PER  CURIAM.  Motion  denied,  with  flO 
costs. 


In  re  MILLER  et  al.  (C!ottrt  of' Appeals  of 
New  York.  Oct  11,  1910.)  Cross-appeals  from 
an  order  of  the  Appellate  Division  of  tlie  Su- 
preme Court  in  the  Second  Judidal  Depart- 
ment (138  App.  Div.  885.  122  N.  Y.  Supp. 
1136),  entered  April  22,  1910,  which  modified, 
and  affirmed  as  modified,  a  decree  of  the  Kings 
Count;  Court  settling  tne  accounts  of  the  ex- 
ecutors of  Mary  F.  Famham,  deceased,  as  ex- 
ecutrix of  Stephen  H.  Famham,  deceased. 
Charles  H.  Studin  and  William  Reeda,  for  ap- 
pellants Farnham  and  others.  Henry  W.  Jes* 
snp,  for  appellant  Truslow.  Augustus  Van 
Wye*,  for  regpondent 

PEHl  CURIAM.  Order  affirmed,  without 
costs. 

CJULLBN,  C.  J.,  and  HAIGHT,  VANN, 
WERNER,  WILLARD  BARTLBWT,  HIS- 
CX)OK,  and  CHASE^  JJ.,  concur. 


BIILLER,  Respondent  v.  SI7NECA  RIVBB 
POWER  CO.  et  al..  Appellants.  (Court  of  Ap- 
peals of  New  York.  Dec.  13,  1910.)  Appeal 
from  a  judgment  of  the  Appellate  Division  of 
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the  Sapreme  Court  in  the  Fourth  JadlcUl  De- 
partment (132  App.  DJT.  948,  118  N.  Y.  Supp. 
1125),  entered  June  1,  1909,  affirming  a  judg- 
ment in  faTor^of  plaintiff  entered  upon  a  ver- 
dict directed  tiy  the  court  and  an  order  deny- 
ing a  motion  for  a  new  trial  in  an  action  to 
recover  on  contract.  Charles  B.  Oooney,  for 
Appellants.     John  W.   Hogan,   for  respondent 

P^  CT7RIAM.  Judgment  affirmed,  with 
costs. 

CULIiBN,  a  J.,  and  GRAY,  HAIGHT. 
VANN,  WILLARD  BARTLBTT,  HISCOOK, 
tad  COLLIN,  JJ.,  concur. 

MII/rON  SOHNAIBR  &  CO.,  Appeflant,  ▼. 
GRIGSBY,  Respondent.  (Court  of  Appeals  of 
New  York.  Oct.  25,  1910.)  Appeal,  by  permis. 
■ion,  from  a  Judgment  entered  June  10,  1909, 
upon  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Judicial  Depart- 
ment (132  App.  Div.  854,  117  N.  Y.  Supp.  455), 
which  affirmed,  with  direction  for  judgment  ab- 
■olnte,  a  determination  of  the  Appellate  Term 
revening  a  judgment  of  the  New  York  City 
Court  in  favor  of  plaintiff,  and  granting  a  new 
trial  in  an  action  to  foreclose  a  mechanic's 
lien.  The  principal  question  involved  was  as 
to  whether  the  plaintiff  corporation  could  law- 
fully engage  in  the  business  of  plumbing.  See, 
also,  133  App.  Div.  899,  118  N.  Y.  Supp.  1125. 
Hilton  Mayer,  for  amwllant.  L.  Laflin  Kel- 
logg and  William  K.  Hartpence,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  opinion  of  Scott,  J.,  below. 

CULLBN,  G  J.,  and  VANN.  WERNER, 
WILLARD  BARTLETT,  HISOOCK,  and 
CHASE,   JJ.,   concur. 


In  re  MOHEGAN  AVBi  IN  CITY  OF  NEW 
YORK.  (Court  of  Appeals  of  New  York.  Nov. 
29,  1910.)  Appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  First 
Judicial  Department  (137  App.  Div.  942,  122 
N;  Y.  Supp.  1137),  entered  April  8,  1910,  which 
affirmed  an  order  of  Special  Term  confirming 
the  report  of  commissioners  of  estimate  and  as- 
■essment  in  the  above-entitled  proceeding.  See, 
also,  138  App.  Div.  911,  123  N.  Y.  Supp.  1129. 
George  B.  Baldwin,  for  appellant  Archibald 
B.  Watson,  Corp.  Counsel  (Theodore  Connoly, 
Joel  J.  Squier,  and  F.  W.  (Sahrmann,  of  coun- 
■el),  for  resi>ondent. 

PER  CURIAM.     Order  affirmed,  with  costs. 

CULLEN,'  C.  J.,  and  ORAY,  HAIGHT, 
VANN.  WERNER,  WII/lAltD  BARTLBTT, 
and  CHASE,  JJ.,  concur. 


la  re  MONROE,  Oommiasloner.  (Court  of 
Appeals  of  New  York.  Nov.  29.  1910.)  Ap- 
peal from  an  order  of  the  Appellate  Division 
of  the  Snpreme  Court  in  the  Second  Judicial 
Department  (131  App.  Div.  872,  116  N.  Y. 
Supp.  334),  entered  April  23,  1909,  which  af- 
firmed an  order  of  Special  Term  confirming 
•n  award  of  oeiqmlssioners  of  appraisal  in  the 
above-entitled  proceeding.  Archibald  R.  Wat- 
ion,  Corp.  Counsel  (Frederick  W.  Sherman,  of 
counsel),  for  appellant  Wilson  Brown,  Jr., 
for  resiwndents. 

PEIR  CURIAM.     Order  affirmed,  with  costs. 

CULLBN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  WILLARD  BARTLETT, 
and  CHASE;  JJ.,  concur. 


In  re  MT.  VERNON  AVE.  IN  CITY  OF 
NEW  YORK.  (Court  of  Appeals  of  New  York. 
Oct  11,  1910.)  Cross-appeals  from  an  order  of 
IJie  Appellate  Division  of  the  Supreme  Court 
in   tb*  Firtt  JudicUl   Department  (138  App. 


Div.  ^,  122  N.  Y.  8uM>.  1187),  entered  Maj 
6,  1910,  which  modiSed  and  affirmed  as  modi- 
fied an  order  of  Special  Term  in  so  far  as  It 
allowed  interest  on  certain  awards  made  in  the 
above-entitled  proceeding.  Se*,  also,  127  App. 
Div.  650,  111  N.  Y.  Supp.  895;  123  N.  Y. 
Supp.  1129.  Reargument  denied,  see  ixtfra. 
Archibald  R.  Watson,  Corp.  Counsel  (Theodore 
Connoly,  Joel  J.  Squier,  and  G.  B.  Draper,  of 
counsel),  for  City  of  New  York.  Merle  I.  St 
John,  for  Hntter  and  others. 

PER  CURIAM.  Order  affirmed,  without 
costs.  The  language  of  section  1001  of  the 
charter  of  New  Yoit  City,  which  limiu  the 
right  to  interest  In  regular  course  to  the  period 
of  six  months,  unless  within  that  time  a  de- 
mand shall  be  made,  has  no  application  to  the 
period  following  a  demand  made  after  the  ex- 
piration of  six  months,  and  does  not  forbid  the 
allowance  of  interest  in  the  latter  case  from 
the  time  when  a  proper  demand  is  made. 

CULLEN,  C.  J.,  and  HAIGHT,  VANN, 
WERNER,  HIRCOCK.  and  CHASE,  JJ.,  coo- 
cur.     WILLARD  BARTLETT,  J,,  absent 


In  re  MT.  VERNON  AVE.  IN  CITY  OF 
NEW  YORK.  (Court  of  Appeals  of  Now 
York.     Nov.    22,   1910.) 

PER  CURIAM.  Motion  for  rearpnment  de- 
nied, with  510  costs.  See  199  N.  Y.  659.  co- 
pra. 


»,2JS^J^5;^N>.  RMPondent  t.  CITY  OF 
NEW  YORK,  Appellant  (two  cases).  (Court 
of  Appeals  of  New  York.  Jan.  10,  191L)  Mo- 
tions to  dismiss  appeals  from  judgments  of  the 
Appellate  Division  of  the  Snpreme  Court  in 
^^^J'"'  Judicial  Department  (12,i  N.  Y.  Supp. 
1132),  entered  October  28,  1910,  affirming  judg- 
ments in  favor  of  plaintiff  entered  upon  ver- 
dicts directed  by  the  court  in  actions  to  recover 
for  services  as  stenographer  in  the  Supreme 
Court.  The  motion  was  made  upon  the  ground 
that  the  action  was  one  for  services,  the  deci- 
sion of  the  Appellate  Division  unanimous,  and 
the  appeal  frivolous.  L.  Laflin  Kellogg,  for  the 
motions.  Archibald  B.  Watson,  Corp.  Counsel 
(CUrence  L.  Barber,  of  counsel),  opposed. 

PER  CURIAM.  Motions  denied,  with  tlO 
costs,  because  the  services  were  rendered  by  a 
public  officer  under  the  obligaUoa  of  offiotal 
duty. 


MULLER,  Appellant  v.  GUICHARD^  Re- 
spondent (Court  of  Appeals  of  New  York. 
Oct.  25,  1910.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (133  App.  Div.  944. 
118  N.  Y.  Supp.  1120),  entered  July  16,  1909| 
affirming  a  judgment  in  favor  of  defendant  en- 
tered upon  the  report  of  a  referee  in  an  action 
to  recover  for  an  alleged  breach  of  contract  of 
sale.  Morris  J.  HIrsch  and  Herbert  R.  Lim- 
burK,  for  Hnpellant.  Chester  A.  Jayne  and 
John  L.  Wilkie,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  VANN.  WERNER, 
WILLARD  BAR-iXErT.  HiSCOGiC  Ind 
CHASE,  JJ.,  concur. 


PEOPLE  T.  MULVEY.  (Court  of  Appeal*  of 
New  York.  Oct.  11,  1910.)  Appeal  from  an  or- 
der of  the  AppeI1)iCe  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (134 
App.  Div.  048,  121  N.  Y.  Supp.  1140),  entered 
November  9.  190!),  which  modified,  and  affirmed 
as  modified,  an  order  of  Special  Term  vacating 
the  order  above  mentioned.  SSrank  M.  Avarv 
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and  Joseph  V.  Mitchell,  for  appellant.  Edward 
R.  O'Malley,  Atty.  Gen.  (Amos  H.  Stephens,  of 
counsel),  for  the  People. 

?ER  CURIAM.    Order  affirmed,  with  costs. 

CULLEN,  C.  J.,  and  HAIGHT,  VANN, 
WERNER,  WIUL-ARD  BARTLBSt,  HIS- 
GOCK,  and  CHASE,  JJ.,  concur. 


MURRAT,  Respondent,  t.  NEW  YORK 
CEJNT.  &  H.  R.  R.  CO.,  Appellant.  fCourt  of 
AppeaU  of  New  York.  Dec.  16,  1910.)  Ap- 
peal from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  First  Judicial  De- 

?artment  (133  App.  Div.  893,  118  N.  Y.  Supp. 
126),  entered  July  8,  1909,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  ver- 
dict and  an  order  denying  a  motion  for  a  new 
trial  in  an  action  to  recover  for  the  death  of 
plaintiff's  intestate  alleged  to  have  been  occa- 
sioned by  the  defendant's  negligence.  Robert 
A.  Kutscobock,  Alex.  S.  Lyman,  and  Charles  C. 
Paulding,  for  appellant.  Raymond  D.  Thurber 
and  Frank  F.  Davis,  for  respondent. 

PESl  CURIAM.  Judgment  affirmed,  with 
coats. 

OULLEN,  a  J.,  and  GRAY,  HAIGHT, 
VANN,  WILLARD  BARTLETT,  HISCOCK, 
and  COLUN,  JJ.,  concur. 


NATIONAL  METAL  EDGE  BOX  CO.,  Re- 
spondent, T.  GOTHAM,  Appellant.  (Court  of 
Appeals  of  New  York.  Nov.  15,  1910.)  Ap- 
peal from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Fourth  Judicial 
Department  (132  App.  Div.  947, 117  N.  Y.  Supp. 
iliZ),  entered  June  14,  1909,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  deci- 
sion of  the  court  on  trial  at  Special  Term  in  an 
action  to  recover  a  sum  of  money  paid  by 
plaintiff  in  settlement  of  a  suit  against  it  for 
having  used  in  its  business  patented  articles 
unlawfully  manufactured  and  sold  to  it  by  de- 
fendant. Henry  Purcell,  for  appellant.  Hor- 
ace Stem,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLE3N,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WILLARD  BARTLETT,  HISCOCK, 
and  <X>LLIN,  JJ.,  concar. 


NATIONAL  PARK  BANK  OP  NEW 
YORK,  Respondent,  v.  RANDO,  Appellant. 
(Court  of  Appeals  of  New  York.  Oct.  3,  1910.) 
Motion  to  dismiss  an  appeal  from  a  judgment 
of  the  Appellate  Division  of  the  Supreme  Court 
of  the  First  Judicial  Department  (135  App.  Div 
'"  ""  N.  Y.  Supp.  1136),  entered  Decembei 
affirming  a  judgment  in  favor  of  plain- 


914,  119  N.  Y.  Supp.  1136),  entered  December 
8,  1909,  affirming  a  judgment  in  favor  of  plain- 
tiff. Tiie  motion  was  made  upon  the  ground 
that  the  appellant  failed  to  perfect  his  appeal 
by  filing  the  required  nndertaking.  Louis  F. 
Doyle,  for  the  motion. 

PER  CURIAM.    Motion  granted,  and  appeal 
dismissed,  with  costs  and  $10  costs  of  motion. 


NEUMEYER  et  aL,  Respondents,  v.  HOOK- 
ER et  al.,  Appellants.  ((3ourt  of  Appeals  of 
New  York.  Nov.  15,  1910.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(131  App.  Div.  592,  110  N.  Y.  Supp.  204),  en- 
tered April  13,  1909,  affirming  a  judgment  in 
favor  of  plaintiffs  entered  upon  a  verdict  and 
an  order  denying  a  motion  for  a  new  trial  in 
an  action  to  recover  on  an  alleged  contract  of 
sale.  See,  also,  119  App.  Div.  891,  105  N.  Y. 
i^upp.  1133.    Nelson  10.  Spencer,  for  appellants. 


Walter  Carroll  Low  and  Henry  Hoelljes,  for 
respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  . 

GRAY,  HAIGHT,  VANN,  WERNER,  and 
CHASE,  JJ.,  concur.  CULLEN,  C.  J^  not 
voting. 


NEW  YORK  CE^^T.  &  H.  R.  R.  CO.  v. 
FBDiaiAL  SUGAR  REFINING  CO.  OF 
YONKERS  et  al.  (Court  of  Appeals  of  New 
York.  Dec.  6,  1910.)  Appeal  from  an  order  of 
the  Appellate  Division  of  the  Supreme  Court 
in  the  Second  Judicial  Department  (139  App. 
Div.  938,  124  N.  Y.  Supp.  1123),  entered  Jn& 
29,  1910,  which  affirmeid  an  order  of  Special 
Term  awarding  interest  on  an  award  made  in 
condemnation  proceedings.  John  F.  Brennan 
and  Albert  H.  Harris,  for  appellant  Arthur 
M.  Johnson,  for  respondent. 

PER  CURIAM.    Order  affirmed,  with  costs. 

CULLEN.  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WE3RNER.  and  CHASE,  JJ.,  concur. 
WILLARD  BARTLETT,  J.,  dissents. 


In  re  NEW  YORK  INDEPENDENT  TELE- 
PHONE CO.  (Court  of  Appeals  of  New  York. 
Dec.  6,  1910.}  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (133  App.  Div.  635, 
118  N.  Y.  Supp.  290),  entered  Jn^  13,  1909, 
which  affirmed  an  order  of  Special  Term  deny- 
ing a  motion  for  a  peremptory  writ  of  manda- 
mus to  compel  the  defendant  to  issue  to  th« 
relator  a  permit  to  run  a  cable  through  a  cer- 
tain subway.  Eliha  Root,  William  H.  Page,  G. 
H.  Crawford,  and  Joseph  W.  Taylor,  for  ap- 
pellant Francis  K.  Pendleton,  Corp.  CounKi 
(Theodore  Connoly  and  Clarence  Ik  Barber,  of 
counsel),  for  respondent. 

PER  CURIAM.  Order  affirmed,  with  costs, 
on  opinion  of  Clark,  J.,  below. 

HAIGHT,  VANN,  WF.RNER,  WILLARD 
B.'VRTLETT,  and  CHASE,  JJ.,  concur.  CUL- 
LEN, 0.  J.,  and  GRAY,  J.,  not  sitting. 


O'CONNOR  et  al..  Respondents,  v.  BAUER, 
Appellant.  (Ctourt  of  Appeals  of  New  YoA. 
Oct.  28,  1910.)  Appeal  from  a  judgment  of  the 
Appellate   Division   of  the   Supreme   Court   in 


the  Fourth  Judicial  Department  (127  App.  Div. 
854.  Ill  N.  Y.  Supp.  8C9),  entered  July  27, 
1908,  in  favor  of  plaintiffs  upon  the  submission 


of  a  controversy  pursuant  to  section  1279  of 
the  Code  of  Civil  Procedure^  as  to  whether  the 
defendant  is  bound  by  certain  covenants  in  his 
title  to  refrain  from  erecting  any  building  on  a 
strip  of  land  that  may  obstruct  windows  in 
plaintiffs'  adjoining  building.  See,  also,  127 
App.  Div.  949,  112  N.  Y.  Supp.  113&  Horace 
J.  Tuttle,  for  appellant  Joseph  M.  Feely,  for 
respondents. 

PEIR  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  VANN,  WERNER, 
WILLARD  BARTLETT,  HISCOCK,  and 
CHASE,  JJ.,  concur. 


O'CONNOR,  Respondent,  ▼.  FORTY-SEC- 
OND ST.  M.  &  ST.  N.  AY  a  RY.  CO.,  Appel- 
lant et  al.  (Court  of  Appeals  of  New  Yoric. 
Sept  27,  1910.  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  Department  (131  App. 
Div.  90J,  115  N.  Y.  Supp.  1135),  entered  March 
23,    1909,    affirming    a   judgment   in    favor    of 

Slaintiff  entered  upon  a  verdict  and  an  order 
enying  a  motion  for  a  new  trial  in  an  action 
to  recover  for  personal  injuries  alleged  to  hava 
bceu  sustained  through  defendant's  negligence. 
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Bayard  H.  Amea,  John  Montgomery,  and  James 
li.  Quackenbnsfa,  for  appellant.  Joseph  Fischer 
and  Louis  J.  Yorhans,   for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEa*.  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WILLARD  BARTLBTT,  HISCOCK, 
and  CHASE,  JJ.,  concur. 


OISHEI  V.  D'ANCONA  et  al.  (Court  of 
Appeals  of  New  Yorlc.  Oct.  28,  1810.)  Appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  De- 
partment (132  App.  Div.  929,  117  N.  Y.  Supp. 
1142),  entered  June  6,  1909,  affirming  a  judg. 
ment  in  favor  of  defendant  entered  upon  a  dis- 
missal of  the  complaint  hy  the  court  on  trial 
at  Special  Term  in  an  action  to  enforce  an  at- 
torney's lien.  Reargument  denied,  see  infra. 
Nelson  L.  Keach  and  Achille  J.  Oishei,  for  ap- 
pellant. Thomas  M.  Rowlette  and  F.  Herbert 
Wadsworth,  for  respondent. 

PER  CURIAM.  Judgment  affirmed^  with 
costs. 

CULLBN,  C.  J.,  and  GRAY,  WERNER. 
WIUiARD  BARTLETT,  HISCOCK,  and 
CHASE,  J  J.,  concur. 


OISHEI  ▼.  D'ANCONA  et  al.  (Court  of  Ap- 
peals of  New  York.     Nov.  22,  1910.) 

PER  CUHIAM.  Motion  for  reargument  de- 
nied, with  $10  corts.  See  190  N.  X.  688*  su- 
pra. 


PAGE,  Appellant,  v.  DBMPSEY,  Respond- 
«nt  (Court  of  Appeals  of  New  York.  Jan.  S, 
19110  Appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  First 
Judicial  Department  (121  App.  Div.  924,  106 
N.  Y.  Supp.  1189),  entered  October  29.  1907, 
affirming  a  judgment  in  favor  of  defendant  en- 
tered upon  a  dismissal  of  the  complaint  by  the 
court  on  trial  at  Special  Term  in  an  action  to 
recover  for  injuries  to  plaintiff's  building  alleg- 
ed to  have  been  eansed  by  blasting  operations 
of  defendant  on  adjoining  premises.  William 
P.  Clare,  for  appellant.  Morgan  J.  O'Brien 
and  Edward  D.  Dowling,  for  respondent. 

PER  CnjRIAM.  Judgment  affirmed,  with 
costs. 

(JULLEN,  C.  Ja_and  HAIGHT,  WERNER. 
WILLARD  BARTLETT,  HISCOCK,  CHASE, 
and  COLLIN,  JJ.,  concur. 


PBASEi  Respondent,  v.  OPENNSYLVANTA 
R.  CO.,  Appellant.  (Court  of  Appeals  of  New 
York.  Oct.  4,  1910.)  Motion  to  dismiss  an 
appeal  from  a  judgment  of  the  Appellate  Di- 
vision of  the  Supreme  Court  in  the  Fourth  Ju- 
dicial Department  (187  App.  Div.  929,  122  N. 
Y.  Supp.  787),  entered  March  23,  1910,  affirm- 
ing a  judgment  in  favor  of  plaintiff  entered  up- 
on a  verdict  In  an  action  to  recover  for  person- 
al injuries  alleged  to  have  been  sustained 
through  defendant's  negligence;  also  motion  to 
dismiss  an  appeal  from  an  order  of  said  Ap- 
peUate  Division  (137  App.  Div.  4.58,  122  N.  Y. 
Supp.  784),  entered  March  23,  1910,  which  af- 
firmed an  order  of  Special  Term  denying  a  mo- 
tion for  a  new  trial  on  the  ground  of  newly 
discovered  evidence.  The  first  motion  was  made 
upon  the  ground  that  the  ^'udgment  of  the  Ap- 
pellate Division  was  unanimous,  and  therefore 
not  appealable  to  the  Court  of  Appeals;  the 
second,  upon  the  ground  that  the  order  of  the 
Appellate  Division  was  not  appealable  to  the 
Court  of  Appeals.  George  D.  Forsyth,  for  the 
motions.     Ernest   C.  Whitbeck,   opposed. 

PER  CURIAM.  Motion  to  dismiss  appeal 
from  judgment  denied,  with  $10  costs.     Motion 


to  dismiss  appeal  from  order  granted,  and  ap- 
peal dismisseo,  with  costs  and  $10  costs  of  mo- 
tion. 


PEOPLE,  Respondent,  v.  ALBERT,  Appel- 
lant. (Court  of  Appeals  of  New  York.  Jan. 
10,  1911.)  Appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (136  App.  Div, 
224,  120  N.  Y.  Supp.  875),  entered  January  12, 
1910,  which  affirmed  a  judgment  of  the  Erie 
County  Court  rendered  upon  a  verdict  convict- 
ing the  defendant  of  the  crime  of  violating  sec- 
tion 351  of  the  Penal  Code  relating  to  poolsell- 
lug  and  bookmaking.     B.  W.  Mclntyre,  for  ap- 

Sellant    Wesley  C.  Dudley,  Dist.  Atty.  (Guy  B. 
loore,  of  counsel),  for  the  People. 

PER  CURIAM.  Judgment  of  conviction  af- 
firmed. 

CULLEN,  C.  Ja  and  GRAY,  WERNER, 
WILLARD  BARTLETT,  HISCOCK,  CHAS^ 
and  COLLIN,  JJ.,  concur. 


PEOPLE,  Respondent,  r.  ANTICO,  Appel- 
lant (Court  of  Appeals  of  New  York.  Jan. 
10,  1911.)  Motion  to  dismiss  an  apptol  from 
an  order  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Department 
(134  App.  Div.  938,  118  N.  Y.  Supp.  1129),  ep- 
tered  October  12,  1900,  which  affirmed  a  judg- 
ment of  the  Court  of  Special  Sessions  of  the 
City  of  New  York  convicting  the  defendant  of 
the  crime  of  extortion.  The  motion  was  made 
upon  the  ground  of  failure  to  prosecute  the  ap- 
peal. Samuel  H.  Bvins,  Dist  Atty.,  for  the 
motion. 

PER  CURIAM.    Motion  granted. 


PEOPLE,  Respondent,  v.  HUFF,  Appellant 
(Court  of  Appeals  of  New  York.  Jan.  5,  1911.) 
Appeal  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Gontt  In  the' Fourth  Judi- 
cial Department  (134  App.  Div.  995,  119  N.  Y. 
Supp.  1139),  entered  November  30,  1909,  af- 
firming a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  in  an  action  to  recover  a  penalty 
for  an  alleged  violation  of  the  forest,  fish,  and 
game  law.  Amasa  J.  Parker,  for  appellant 
Charles  P.  Ryan,  for  the  People. 

PER  CURIAM.  Jndgmedt  affirmed,  with 
costs. 

CULLEN,  0.  J.,  and  GRAY,  WERNER, 
HISCOCK,  CHASE,  and  COLLIN,  JJ.,  con- 
cur.   WILLARD  BARTLETT,  J.,  dissents. 

IPEOPLE,  Respondent,  v.  JAMES  BUTLER, 
Inc.,  Appellant.  (Court  of  Appeals  of  New 
York.  Dec.  16,  1910.)  Appeal,  by  permission, 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Second  Judicial  Depart- 
ment (134  App.  Div.  151,  118  N.  Y.  Supp.  849), 
entered  October  8,  1909,  reversing  a  judgment 
of  the  Municipal  Court  of  the  city  of  New 
York  in  favor  of  defendant  and  granting  a  new 
trial  in  an  action  to  recover  a  penalty  for  an 
alleged  violation  of  sections  164  and  165  of 
chapter  338  of  the  Laws  of  1893.  as  amended 
by  chapter  524  of  the  Laws  of  1903  and  chap- 
ter 10(>  of  the  Laws  of  1905.  John  H.  Rogan, 
for  appellant  E^dward  R.  O'Malley,  Atty.  Gen. 
(Taylor  More,  of  counsel),  for  the  People. 

PER  CURIAM.    Appeal  dismissed,  with  costs. 

CULLEN,  C.  Jy  and  GRAY,  WERNER, 
WILLARD  BARTXETT,  HISCOCK,  CHASBJ 
and  COLLIN,  JJ.,  concur. 

PEOPLE  Respqijdent,  v.  NELSON,  Appel> 
lant.  (Cotirt  of  Appeals  of  New  York.  Sept 
27,  1910.)  Appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  cirst 
Judicial  Department  (133  App.  Div.  888,  118 
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N.  T.  Snpp.  IISI),  entered  Jane  18,  1909, 
which  affirmed  a  Judgment  of  the  Conrt  of  Gen- 
eral Sessions  in  the  CJounty  of  New  York  ren- 
dered upon  a  verdict  convicting  the  defendant 
of  the  crime  of  rape  in  the  second  decree,  and 
also  affirmed  an  order  denying  a  motion  for  a 
new  trial.  Clark  I>  Jordan,  for  appellaQt. 
Charles  S.  Whitman  Dist.  At^.  (Robert  B. 
Johnstone,  of  counsel),  for  the  People. 

PER  CURIAM.'  Judgment  of  conviction  af- 
firmed. , 

CULLEN,  a  J.,  and  HAIGHT,  VANN, 
WILIARD  BARXLErrr,  HISCOCK,  and 
CHASE2,  JJ^  concur.     GRAT,  J.,  absent. 


PEOPLE,  Appellant,  ▼.  OTIS,  Respondent. 
(Court  of  Appeals  of  New  York.  Dec.'  16, 
1010.)  Appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Conrt  in  the  Fourth 
Judicial  Department  (137  App.  Div.  426. 121  N. 
Y.  Supp.  810),  entered  March  17,  1910,  which 
reversed  a  judgment  of  the  Jefferson  County 
Court  rendered  upon  a  verdict  convicting  the 
defendant  of  a  violation  of  subdivision  2  of  sec- 
tion 1427  of  the  Penal  l/ayr  (Consol.  Laws,  c. 
40)  and  granted  a  new  trial.  Fred  B.  Pitcher, 
for  the  People,  Edgar  V.  Bloodough,  for  re- 
spondent. 

PER  CURIAM.    Appeal  dismissed. 

CULLEN,  C.  J.,  and  GRAY,  WERNER, 
WILLARD  BARTLETT,  HISOOCK,  CHASE, 
and  COLLIN,  JJ.,  concnt. 

PIBOPLB,  Respondent,  V.  POOLE,  Appellant 
(Court  of  Appeals  of  New  York.  Sept.  27, 
1910.)  Appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  Second 
Judicial  Department  (127  App.  Div.  122,  111 
N.  Y.  Snpp.  iaS),  entered  June  12,  1006^  which 
affirmed  a  Judgment  rendered  at  a  Trial  Term 
upon  a  verdict  convicting  the  defendant  of  the 
crime  of  murder  in  the  second  degree,  and  also 
affirmed  an  order  denying  a  motion  for  a  new 
trial.  Charles  E.  Le  Barbier,  for  appellant. 
Franklin  A.  Coles,  Dist.  Atty.,  for  the  People. 

PER  CURIAM.  Judgment  of  conviction  af- 
firmed. 

CULLEN,  O.  J„  and  GRAY,  HAIGHT, 
VANN,  WERNER,  WILLARD  BARTLETT, 
and  CHASE,  JJ.,  concur. 

PEOPLBJ,  Respondent,  v.  ROOF,  Appellant. 
(Court  of  Appeals  of  New  York.  Oct  2a  1010.) 
Appeal  from  kn  order  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  Third  Judicial 
Department  (138  App.  Div.  633,  122  N.  Y. 
Supp.  677),  entered  March  8,  1910,  which  af- 
firmed a  judgment  of  the  Chenango  County 
Court  rendered  upon  a  verdict  convicting  the 
defendant  of  the  crime  of  robbeir  in  the  first 
degree.  William  H.  Sullivan,  for  appellant. 
James  P.  Hill,  Dist  Atty.,  for  the  People. 

PER  (7URIAM.  Judgment  of  conviction  af- 
firmed. 

CULLEN,  a  J.,  and  GRAY,  WERNER, 
WILLARD  BABTLBrXT,  HISCOCK,  and 
CHASE,  JJ.,  concur. 


PEOPLE,  Respondent  v.  SONN1BNBERO, 
Appellant.  (Court  of  Appeals  of  New  York. 
Jan.  10,  1911.)  Appeal  from  an  order  of  the 
Appellate  'Division  of  the  Supreme  Court  in  the 
Fourth  Judidal  Department  a^S  N.  Y.  Snpp. 
1137),  entered  October  21,  1910,  whidi  affirmed 
a  judgment  of  the  Onondaga  County  Conrt  ren- 
dered npon  a  verdict  convicting  the  defendant 
of  tin  crime  of  criminally  leceivinc  ftolen  prop- 


erty. W.  B.  Mattemon,  fo^  ap|)ellant.  (Jeorga 
W.  Standen  and  George  H.  Bond,  for  the  Peo- 
ple. 

PER  CURIAM.  Judgment  of  eonvlcdon  af-' 
firmed. 

CULLB:N,  C.  J.,  and  GRAY,  WERNER, 
WILLARD  BARTLETT,  IHSCOCK,  CUASi; 
and  COLLIN,  JJ.,  concur. 


PEOPLE  ex  tel.  CITY  OP  NEW  YORK  T. 

STILLINGS  et  al.  (Court  of  Appeals  of  New 
York.  Dec.  6,  1910.)  Appeal  from  an  order  of 
the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Julicial  Department  (134  App. 
Div.  480,  119  N.  Y.  Supp.  298),  entered  No- 
vember  19,  1909,  which  sustained  a  writ  of 
oertiorari  and  reversed  a  determination  of  the 
defendant  commissioners  awarding  damages  to 
the  appellant  herein  for  a  change  of  street 
grade  in  front  of  his  premises.  Barclay  EL  V. 
McCarty,  Jared  G.  Baldwin,  Jr.,  and  John  M. 
Harrington,  for  appellant  Archibald  R.  Wat- 
ton,  Corp.  Counsel  (Theodore  Connoly  and 
Charles  J.  Nehrbas,  of  counsel),  for  respondent. 
PER  CURIAM.  Order  affirmed,  with  costsL 
(3ULLEN,  0.  J.,  and  GRAY,  HAIGHT, 
VANN.  WERNER,  WILLARD  BARTLETT, 
and  CHASE,  JJ.,  concur. 


PEOPLE  ex  TBI.  HANSON,  Appellant  T. 
EDWARDS,  Respondent  (Court  of  Appeals 
of  New  York.  Dec.  6,'  1910.)  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  B^rst  Judicial  Department  (130 
App.  Div.  902,  123  N.  Y.  Supp.  1135).  entered 
June  17,  1910,  which  dismissed  a  writ  Af  cer- 
tiorari to  review  the  determination  of  the  de- 
fendant in  dismissing  the  relator  from  the  de- 
partment of  street  cleaning  In  the  city  of  New 
York.  Theron  Davis,  for  appellant  Archibald 
R.  Watson,  Corp.  Cbnnsel  (Theodore  Connoly 
and  Harry  Crone,  of  counsel),  for  respondent 
PER  CURIAM.  Order  affirmed,  with  cost* 
CULLEN.  O.  J.,  and  GRAY.  HAIGHT, 
VANN.  WERNER,  WILLARD  BARTLETT, 
and  CilA'SIS,  JJ.,  concur. 

PEOPLE  ex  rel.  LONG  ACRE  BLECrTRTO 
LIGHT  &  POWER  CO.,  Respondent  v.  PTTB- 
LTC  SERVICE  COMMISSION  FOR  FIRST 
DISTRI(3T  OF  STATE  OF  NEW  YORK  et 
al.,  Appellants.  (Court  of  Appeals  of  New 
York.    Nov.  22,  1910.) 

PER  CURIAM.  Motion  for  reargument  of 
motion  to  dismiss  appeal  denied,  with  ^0  coat*. 
See  199  N.  Y.  254,  92  N.  E.  629. 

PEOPLE  ex  rel.  MATHE90N  LEAD  CO., 
Appellant  ▼.  KELSBY,  SUte  Comptroller,  Re- 
spondent (Court  of  Appeals  of  New  York. 
Dec.  6,  1910.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
Third  Judicial  Department  (132  App.  Div.  939, 
116  N.  Y.  Supp.  1144>,  entered  May  20,  1909. 
which  dismissed  a  writ  of  certiorari  and  con- 
firmed the  proceedings  of  the  defendant  in  aa- 
sessing  franchise  taxes  against  the  relator  for 
the  years  1806,  1SU7,  and  1898.  George  H. 
Klallory  and  Henry  O.  F^itsche,  for  appellant. 
Edward  R.  O'Malley,  Atty.  Gen.  (Edward  H. 
Letchworth,  of  counsel),  for  respondent. 

PER  CURIAM.    Order  affirmed,  with  coata. 

CULLEN,  O.  J.,  and  GRAY.  HAIGHT, 
VANN,  WERNER.  WILLARD  BARXLEXT, 
and  CHASE,  JJ,  concuG. 
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PEOPLB  ex  rd.  POOR  et  aL,  Respendenta, 
T.  CDONNBIi  et  aU  Appellants.  (Conrt  of 
Appeals  of  Ne^  York.  Dec.  6,  1910.)  Appeal 
from  an  order  of  the  Appellate  DiTiBlon  ox  the 
Supreme  Court  in  the  First  Jadieial  Depart- 
ment  (1S9  App.  Div.  88,  124  N.  Y.  Snpp.  S^, 
entered  June  24,  1810,  which  affirmed  an  order 
of  Special  Term  canceling  an  assessment  for 
taxation  for  the  year  1006  on  real  estate  known 
as  Oramercy  Park.  Archibald  R.  Wataon, 
Corp.  Counsel  (Cartis  A.  Peten  and  R.  M.  de 
Acosta,  of  counsel),  for  appellants.  Roy  C. 
Oaaser  and  Henry  B.  Andersen,  for  respond- 
ents. 

PBB  CURIAM.  Order  affirmed,  with  cost*, 
«n  opinion  of  Dowling,  J.,  below. 

CULLEN,  O.  J.,  and  GRAY,  HAIQHT, 
TANN,  WERNKR,  WILLARD  BARTLETT, 
and  CHASE,  JJ.,  concur. 


-  PEOPLE  ex  rel.  POOR  et  at.  Respondents, 
V.  WELLS  et  al..  Appellants.  (Court  of  Ap- 
peals of  New  York.  Dec.  6,  1910.)  Appeal 
from  an  order  of  the  Appellate  DlTlsion  of  the 
Supreme  Court  in  the  First  Judicial  Depart- 
ment (139  App.  Div.  88,  124  N.  Y.  Supp.  36), 
entered  June  24,  1910,  wUch  affirmed  an  order 
of  ST)ecial  Term  canceling  an  assessment  for 
taxation  for  the  year  1908  on  real  estate  known 
as  Gramercy  Park.  Archibald  R.  Watson, 
Corp.  Counsel  (Onrtis  A.  Peters  and  R.  M.  de 
Acosta,  of  counsel),  for  appellants.  Roy  C. 
Oasser  and  Heniy  B.  Anderson,  for  respondents. 

PER  CTTRIAM.  Order  affirmed,  with  costs, 
on  Opinion  of  Dowling,  J.,  below. 

CULLEN.  C.  J.,  and  GRAY.  HAIGHT, 
VANN,  WERNER,  WILLARD  BARTLETT, 
and  OHASB,  JJ^  concur. 


PEOPLB  ex  rel.  UTICA  SUNDAY  TRIB- 
UNE CO.  T.  WILLIAMS  et  al.  (Court  of  Ap- 
peals of  New  York.  Dec.  6,  1910.)  Appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Fourth  Judicial  Depart- 
ment ^140  App.  DiT.  58,  124  N.  Y.  Supp.  328), 
entered  July  14,  1910,  which  annulled,  on  cer- 
tiorari, the  proceedings  of  the  defendants  in 
designating  a  newspaper  to  publish  the  Session 
Laws  for  the  year  1910.  D.  Francis  Searle  and 
Albert  J.  O'Connor,  for  appellants.  E.  D.  Lee, 
for  respondent. 

.  PER  CURIAM.  Order  leveised,  and  writ 
quashed,  with  costs  in  both  courts,  on  authority 
of  People  ex  tel.  Republican  A  Jonmal  Co.  t. 
Wiggins,  199  N.  Y.  882,  92  N.  B.  789. 

OULLBN.  0.  J.,  and  GRAY.  HAIGHT, 
VANS,  WERNER,  WILLARD  BARTLETT, 
«nd  OHA6B,  JJ.,  concur. 


PEOPLE  ex  rel.  VICTTOR  KOECHL  ft  (X)., 
Appellant,  t.  KELSET,  State  Comptroller,  Re- 
spondent. (Court  of  Appeals  of  New  York. 
Dec.  «,  1910.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
Third  Judicial  Department  (138  App.  Div.  032, 
123  N.  Y.  Supp.  1137),  entered  Bfay  27,  1910, 
which  dismissed  a  writ  of  certiorari  and  con- 
firmed a  determination  of  the  defendant  in  as- 
sessing a  tax  upon  the  relator,  a  foreign  cor- 
poration, under  section  182  of  the  tax  law  (Con- 
sol.  Laws,  c.  60).  George  H.  Mallory  and 
Henry  G.  Fritsche,  for  appellant  Edward  R. 
O'Malley,  Atty.  Gen.  (Everett  B.  Risley,  of 
connsel),  for  respondent 

PER  OUBIAM.    Order  affirmed,  with  costs. 

(OULLBN,  g  J,  and  GRAY,  HAIGHT, 
VANN,  WEJRNBR,  WILLARD  BARTLBTT, 
and  CHASBi  JJ.,  concur. 


PBRLBY,  AppeUant,  t.  SHUBERT,  Re- 
spondent (Court  of  Appeals  of  New  York. 
Sept  27,  1910.)  Appeal  from  a  Judgoient  of  the 
Appellate  Division  of  the  Supreme  Cioort  in  the 
First  Judicial  Department  (128  App.  Div.  926, 
112  N.  Y.  Supp.  1143),  entered  November  10, 
1908,  affirming  a  judgment  In  favor  of  defend- 
ant entered  upon  a  dismiasal  of  the  complaint 
by  the  court  at  a.  Trial  Term  and  an  order 
denying  a  motion  for  a  new  trial  in  an  adtion  to 
recover  for  an  alleged  breach  of  contract  See, 
also,  128  App.  Div.  953,  111  N.  Y.  Supp.  1140. 
Reargument  denied,  see  infra.  Franklin  Bien, 
for  appellant  Benjamin  N.  Oardozo  and  Wil- 
liam Klein,  for  respondent 

PEIR  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  O.  J.,  and  GRAY,  HAIGHT, 
VANN,  WILLARD  BARTLBTT,  HI'SCOOK, 
and  CHASB,  JJ.,  concur. 


PERLEY,  Appellant,  t.  SHUBERT,  Re- 
spondent (Court  of  Appeals  of  New  YoiA. 
Oct  98,  1W>.) 

PER  (JURIAM.  Motion  for  reargument  de- 
nied, with  $10  costs.  See  199  N.  Y.  544, 
•npia. 


In  re  PHILLIPS.  (Court  of  Appeals  of 
NeW'  Yo*k,  Dec,  6,  1910.)  Appeal  from  an 
order  of  th«  Appellate  Division  of  the  Supreme 
(3onrt  in  the  Third  Judicial  Department  (139 
App.  Div.  365,  124  N.  Y.  Supp.  60),  entered 
September  14,  1910v  which  reversed  an  order  of 
Special  Term  granting  a  motion  for  a  peremp- 
tory writ  of  mandamus  to  compel  the  defend- 
ants to  certify  a  payroll  containing  the  name 
of  the  relator  ••  physician  to  the  Kings  county 
Jail.  See,  also,  124  N.  Y<  Supp.  1126.  Henry 
F.  Cochrane  and  Hersey  Egginton,  for  appel- 
lant Edward  R.  O'Malley,  Atty.  Gen.  (£>verett 
B.  Risley,  of  connsel),  for  respondents. 

FBR  (7URIAM.    Order  affirmed,  with  costs. 

CULLEN.  C.  J.,  and  GRAY,  HAIOHT, 
VANN,  WERNER,  WILLARD  BABTLBTTT, 
and  CHASB,  JJ.,  conoar. 


PINDAR,  Appellant,  v.  JENKINS,  Respond- 
ent (Court  of  Appeals  of  New  York.  Oct.  28, 
1910.)  Appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the 
Third  Judicial  Department  (128  App.  Div.  711, 
118  N.  Y.  Supp.  688),  entered  December  30, 
1908,  affirming  a  judgment  for  nominal  damages 
in  favor  of  plaintiff  entered  upon  a  verdict  and 
an  order  denying  a  motion  for  a  new  trial  in 
an  action  to  recover  for  an  alleged  bKach  of 
contract  of  employment  L.  B.  McKelvey,  for 
appellant    W.  P.  Butler,  for  respondent 

PER  CURIAM.  Judgment  reversed,  and  new 
trial  granted,  Costa  to  abide  event,  on  dissent- 
ing opinion  of  Kellogg,  J.,  below. 

CULLEN,  G.  J.,  and  GRAY,  WERNER, 
WILLARD  BARTLETT,  HISCOCK,  and 
CHASE,  JJ.,  concur. 

PRIMB  et  al..  Respondents,  v.  CITY  OF 
YONKBRS,  Appellant  (Court  of  Appeals  of 
New  York.  Sept.  27.  1910.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Depart- 
ment (131  App.  Div.  110,  115  N.  Y.  Supp.  305), 
entered  March  9.  1900,  affirming  a  judgment  in 
favor  of  plaintiffs  entered  upon  a  decision  of 
the  conrt  on  trial  at  Special  Term  in  an  action 
to  recover  damages  to  real  property  alleged  to 
have  been  caused  by  defendant's  interference 
with  the  flow  of  a  stream.  See,  also,  116  App. 
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DiT.  699,  102  N.  T.  Supp.  118.  Thomas  F. 
Carran,  Gbrp.  Oounsel  (John  F.  Brennan,  of 
counsel),  for  appellant.  Henry  Bacon  and  Ralph 
Earl  Prime,  Jr.,  for  respondents. 

PER  CURIA3I.  Judgment  affirmed,  with 
costs,  on  opinion  of  Jenks,  J.,  below. 

CULLEN.  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  WILIiARD  BARTLETT, 
and  CHASE,  JJ.,  concur. 


PRITCHARD,  Appellant,  t.  RUPPERT,  Re- 
spondent. (Court  of  Appeals  of  New  York. 
Oct.  26,  1910.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (122  App.  Viv.  922, 
108  N.  Y.  Supp.  1145),  entered  February  3, 
1908,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint 
by  the  court  at  a  Trial  Term  in  an  action  by 
a  tenant  to  recover  from  her  landlord  for  per- 
sonal injuries  alleged  to  have  been  received 
through  the  fidl  of  a  ceiling.  George  B.  Class, 
for  appellant.  Theodore  H.  Lord  and  L^man 
A.  Spalding,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  0.  J.,  and  HAIGHT,  VANN, 
WERNER,  WILLARD  BARTLETT,  HIS- 
COCK,  and  CHASE,  JJ.,  concur. 


In  re  PUBLIC  PARK.  ETC.,  IN  CITY  OF 
NEW  YORK.  (Court  of  Appeals  of  New 
York.  Oct  11,  1910.)  Appeal  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  Second  Judicial  Department  (138  App.- 
Div.  890,  122  N.  Y.  Supp.  1142),  entered  April 
22,  1910,  which  affirmed  an  order  of  Special 
Term  directing  the  comptroller  of  the  cit^  of 
New  York  to  pay  to  the  respondent  herein  a 
sum  fixed  as  the  cash  disbursements  caused 
said  respondent  by  the  discontinuance  of  the 
above-entitled  proceeding.  Archibald  R.  Wat- 
son, Corp.  Oounsel  (Joel  J.  Squier  and  G.  E. 
Draper,  of  counsel),  for  appellant  Charles 
Benner,   for   respondent. 

PER  CURIAM.     Order  affirmed,  with  costs. 

CULLEN,  Q  J.,  and  HAIGHT,  VANN, 
WERNER,  HISCOCK,  and  CHASE,  JJ.,  con- 
cur.    WILLARD  BARTLBXTT,  J.,  absent 


RBDINGTON,  Respondent,  v.  HARTFORD, 
Appellant  (Court  of  Appeals  of  New  York. 
Jan.  10,  1911.)  Motion  to  dismiss  an  appeal 
from  a  jndgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Second  Judicial  De- 
partment (126  N.  Y.  Supp.  1141),  entered  No- 
vember 23,  1910,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  Terdict  and  an  or- 
der denying  a  motion  for  a  new  trial  in  an  ac- 
tion on  contract  The  motion  was  made  upon 
the  grounds  that  the  Appellate  Division  bad 
unanimonsly  decided  that  the  verdict  was  sup- 
ported by  the  evidence,  and  the  exceptions  pre- 
sented no  question  of  law  for  review.  A. 
Bumham  Moffat,  for  the  motion.  Martin  Oon- 
boy,  opposed. 

PER  CURIAM.     Motion  denied,  with   $10 
costs. 


REINHARDT.  Respondent  ▼.  INTERNA- 
TIONAL BY.  CO.  et  al.,  Appellants.  (Court  of 
Appeals  of  New  York.  Nov.  22,  1910.)  Mo- 
tion to  dismiss  the  appeal  of  the  appellant  dty 
of  Buffalo  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  Fourth 
Judicial  Department  (187  App.  Div.  027,  121 
N.  Y.  Supp.  1145),  entered  March  14,  1910,  af- 
Orming  a  judgment  in  favor  of  plaintiff  entered 
apon  a  verdict  and  an  order  denying  a  motion 


for  a  new  trial  in  an  action  to  recover  for  per- 
sonal injuries  alleged  to  have  been  sastained 
through  the  negligence  of  defendants.  The  mo- 
tion was  made  upon  the  ground  that  the  excep- 
tions of  the  appellant  city  of  Buffalo  presented 
no  qaestiona  for  review.  Fied  D.  Russell,  for 
the  motion.    C3ark  H.  Hammond,  opposed. 

PER  CURIAM.     MoUon  denied,   with  |10 
costs. 


RICE,  Appellant,  y.  PRICE  et  al.,  Respond* 
ents.  (Court  of  Appeals  of  New  York.  Nov. 
22,  1910.)  Motion  to  dismiss  an  appeal  from 
a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Second  Judicial  Depart- 
ment (137  App.  Div.  ^  121  N.  Y.  Suppw 
1145),  entered  March  9.  1910,  affirming  a  judg- 
ment in  favor  of  defendants  entered  upon  a  dis- 
missal of  the  complaint  by  the  court  on  trial 
at  Special  Term  in  an  action  to  have  certain 
deeds  declared  void.  The  motion  was  made 
upon  the  grounds  that  the  Appellate  Division 
bad  unanimously  decided  that  the  findings  o< 
fact  were  supported  by  the  evidence,  that  no 
question  of  law  was  involved,  and  that  the  ex- 
ceptions were  frivolous.  David  F.  Manning, 
for  the  motion.    Robert  P.  Honeyman,  opposed. 

PER  CURIAM.  Motion  granted,  and  appeal 
dismissed,  with  costs,  and  $10  costs  of  mouon. 


RTKER  et  al.  Respondents,  y.  NORTH 
BRITISH  &  MERCa5iTILB  INS.  CO.  OF 
LONDON  &  EDINBURGH,  Appellant  (Court 
of  Appeals  of  New  York.  Oct  25,  lOia)  Ap- 
peal from  a  judgment  entered  June  15,  1909, 
upon  an  order  of  the  Appellate  Division  of  fbe 
Supreme  Court  in  the  Fourth  Judicial  Depart- 
ment (132  App.  Div.  948,  117  N.  Y.  Supp. 
1145),  which  OTermled  defendant's  exceptions, 
ordered  to  be  heard  in  the  first  instance  by  the 
Appellate  Division,  denied  a  motion  for  a  new 
trial  and  directed  judgment  for  plainHlEs  upon 
the  verdict  in  an  action  to  recover  upon  a  poli- 
cy of  fire  insurance.  Hiram  R.  Wood  and  Hor- 
ace McOuire,  for  appellant  E<.  W.  Hamm  and 
Frederick  W.  Smith,  for  respondents. 

PER  CURIABiL  Judgment  affirmed,  with 
costs. 

CULLEN,  O.  J.,  and  VANN,  WERNER, 
WILI.ARD  BARTLETT,  HISCOCK,  and 
CHASEi,  JJ.,  concur. 


RING,  Respondent,  y.  RING,  Appellant. 
(Court  of  Appeals  of  New  York.  Oct  7&,  1910.) 
Appeal  from  a  judgment  of  the  Appellate  Di- 
vision of  the  Supreme  Court  In  the  Second  Ju- 
dicial Department  (127  App.  Div.  411,  111  N. 
Y.  Supp.  713),  entered  July  11,  1908,  affirminc 
a  judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Terra 
in  an  action  to  set  aside  a  deed  of  real  proper- 
ty. William  L.  Snyder,  for  appellant  ArUiur 
M.  Johnson,  for  respondent 

PER   CURIAM.     Judgment   affirmed,   with 

CULLEN,  C.  J.,  and  VANN,  WESINBR, 
WILLARD  BARTLBrrT,  HISCOCTL  and 
CHASE,  JJ.,  concur. 


ROUNDS,  Respondent,  y.  SYRACDSD  Se  B. 
R.  CO.,  Appellant  (Court  of  Appeahi  of  New 
York.  Nov.  16,  1910.)  Appeal  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court 
In  the  Fourth  Judicial  Department  (134  App. 
Div.  15,  118  N.  Y.  Supp.  a),  entered  July  a, 
1909,  reversing  a  judjjment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint 
by  the  court  at  a  Trial  Term  and  granting  a 
new  trial  in  an  action  to  recover  far  personal 
injuries  alleged  to  liaye  iieen  instalned  through 
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defendant'*  neKlIgenoe.  Charles  ES.  Spencer, 
for  appellant.  Joseph  B.  Murphy,  for  respond- 
ent 

PE5R  CURIAM.  Order  affirmed,  and  judg- 
ment absolute  ordered  against  appellant  on  the 
stipulation,  with  costs  in  all  courts. 

CULLEN,  O.  J.,  and  GRAT,  HAIGHT, 
VANN,  W£2RNBB,  and  CHASE,  JJ.,  concur. 


ROY,  Respondent,  v.  FLAXMAN  et  al..  Ap- 
pellants. (Court  of  Appeals  of  New  York.  Oct 
4,  1910.)  Motion  to  dismiss  an  appeal  from  a 
Jadgmmt  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Depart- 
ment (123  N.  I.  Supp.  1139),  entered  May  81. 
1910,  affirmtog  a  juc^nent  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at 
Spedal  Term  in  an  action  to  set  aside  a  deed 
of  r«al  property.  The  motion  was  made  upon 
the  grounds  that  the  affirmance  by  the  Appellate 
Division  was  unanimous  and  the  exceptions 
frivolous,  tk  Harding  Rogers,  Jr.,  for  the  mo- 
tion.   N.  E.  Betjeman.  opposed. 

PE2R  CURIAM.  MoUon  denied,  with  $10 
costs. 


BUDIGBR  et  aL,  Appellants,  y.  COLEMAN 
et  aL,  Rwpondents.  (Court  of  Appeals  of  New 
York.     Dec.  13,  1910.) 

PB2R  CURIAM.  Motion  for  reargnment,  or 
to  amend  remittitur,  denied,  with  $10  costs. 
See  199  N.  Y.  342,  92  N.  B.  665. 


RYDER  V.  LOTT  et  al.  (Court  of  Appeals 
of  New  York.  Sept  27,  1910.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Department 
(123  App.  Div.  685.  108  N.  Y.  Supp.  46),  en- 
tered January  15, 1908,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  dedaion  of  the 
court  on  trial  at  Special  Term  in  an  action  to 
determine  the  ownership  of  certain  bonds  and 
mortgages.  Claude  Y.  Pallister,  Charles  H. 
Kelby,  Hersey  EfCginton,  and  George  Eckstein, 
for  appellants.  Frederic  B.  Mygatt,  John  M. 
Bowers,  and  BVederick  Van  Wydi,  for  respond- 
ent.          

PER  CURIAM.  Judgment  afBrmed,  with 
costs. 

CUIiLEN,  O.  X,  and  GRAY,  HAIGHT, 
VANN,  WERNHR,  WILLARD  BARTLBTT, 
and  CHASER  JJ.,  concur. 


SALVATION  ARMY  IN  THE  UNITED 
STATES,  Respondent,  y.  AMERICAN  SAL- 
VATION ARMY,  AppeUant  (Court  of  Ap- 
peals of  New  York.  Dec.  16,  1910.)  Motion 
tor  leaye  to  withdraw  appeal  from  an  order  of 
the  Appellate  Division  of  the  Supreme  Court  in 
the  First  Judicial  Department  (135  App.  Div. 
268,  120  N.  Y.  Supp.  471),  entered  January  8, 
1910,  reversing  a  jndgni«6t  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint 
by  the  court  at  Special  Term  and  granting  a 
new  trial;  also  motion  for  cancellation  of  un- 
dertaking. The  motion  was  made  upon  the 
ground  that  the  appeal  was  prematurely  taken. 
See,  also,  126  N.  Y.  Supp.  1145.  Wilson  Lee 
Cannon,  for  the  motion. 

PER  CURIAM.  Motion  granted,  without 
costs. 


SCHEER  ▼.  LONG  ISLAND  B.  CO.  (Court 
of  Appeals  of  New  York.  Jan.  3,  1911.)  Croas- 
appeals  from  a  judgment  of.the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  Second  Ju- 
dicial Department  (134  App.  Div.  939,  118  N. 
Y.  Supp.  1140).  entered  October  14,  1909,  af- 
firming a  judgment  partly  in  favor  of  plaintiff 
and  partly  in  favor  «f  duendant,  entered  upon 


the  report  of  a  referee  In  an  action  to  restrain 
the  defendant  from  trespassing  upon  certain 
land.  David  B.  C^den  and  Charles  8.  Noyes, 
for  plaintiff.  James  Vf.  Treadwell  and  Joeieph 
F.  Keany,  for  defendant 

PER  CURIAM.  Judgment  affirmed,  without 
costs. 

WILLAHD  BARTLHTT,  HISCOCK,  COL- 
LIN, and  CHASE,  JJ.,  concur.  HAIGHT  and 
WERNER,  JJ.,  dissent  from  affirmance  of  so 
much  of  the  judgment  as  is  in  favor  of  the 
plaintiff.    CULLEN,  C.  J.,  not  voting. 


SCHIBE^R  y.  FRBYGANG  et  aL  (Court 
of  Appeals  of  New  York.  Oct.  18,  1910.)  Ap- 
peal, by  permission,  from  an  order  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (125  App.  Div.  498, 
109  N.  Y.  Supp.  848),  entered  April  22,  1908, 
which  reversed  an  interlocutory  judgment  of 
Special  Term  sustaining  a  demurrer  to  the  an- 
swer and  overruled  waeb  demurrer.  The  fol- 
lowing questions  were  certified:  "(1)  Is  the 
fifth  separate  defense  contained  in  the  answer 
herein  of  the  defendants,  the  New  York  te 
Harlem  Railroad  Company  and  the  New  York 
Central  &  Hudson  River  Railroad  Company, 
sufficient  in  law  upon  the  face  thereof?  (2) 
Does  the  complaint  herein  state  facts  sufficient 
to  constitute  a  cause  of  action  as  against  the 
defendants  the  New  York  tc  Harlem  Railroad 
Company  and  the  New  York  Central  &  Hud- 
son River  Railroad  Company?"  Bee,  also,  127 
N.  Y.  Supp.  1148.  L.  M.  Berkeley,  for  appel- 
lant Robert  A.  Kutschbock,  Alex.  S.  Lgrman, 
and  Ira  A.  Place,  for  respondents. 

PER  CURIAM.  Order  affirmed,  with  costs, 
and  second  question  certified  answered  in  the 
negative ;    first  question  not  answered. 

CULLEIN,  C.  J.,  and  HAIGHT,  VANN. 
WERNER,  WILLARD  BARTLBST,  HIS- 
COCK,  and  CHASE,  JJ.,  concur. 

SCHNAIER  V.  ONWARD  CONST.  CO.  et 

al.  (Court  of  Appeals  of  New  York.  Nov.  22, 
1910.)  Motion  to  dismiss  an  appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Fourth  Judicial  Depart- 
ment (138  App.  Div.  909,  123  N.  Y.  Supp.  1140), 
entered  June  22,  1908,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  the  report  of  a 
referee  in  an  action  to  foreclose  a  mechanic's 
lien;  also  a  motion  to  dismiss  an  appeal  from 
an  order  of  said  Appellate  Division,  entered 
Jane  8,  1910,  affirming  three  Intermediate  or- 
ders in  the  action.  The  motions  were  made  up- 
on the  ground  that  the  Court  of  Appeals  had 
no  jurisdiction  to  review  the  appeals.  Milton 
Mayer,  for  the  motion.  L.  Laflin  Kellogg,  op- 
posed.      

PER  CURIAM.  Motions  denied,  with  $10 
costs. 


SCHOONMAKEB,  Appellant  v.  ERIE  R. 
(X).,  Respondent.  (CJourt  of  Appeals  of  New 
York.  Sept.  27,  1910.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Second  Judicial  Department  (129 
App.  Div.  467,  113  N.  Y.  Supp.  1048),  entered 
January  9,  1909,  affirming  a  judgment  in  favor 
of  defendant  entered  upon  an  order  of  the  court 
at  a  Trial  Term  which  set  aside  a  verdict  in 
favor  of  plaintiff  and  directed  a  dismissal  of  the. 
complaint  in  an  action  to  recover  for  personal 
injuries  alleged  to  have  been  sustained  through 
defendant's  neglisence.  Lewis  El.  Carr,  Abram 
F.  Servin,  and  Rosslyn  M.  (3ox,  for  appellant 
Henry  Bacon,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  O.  J.,  and  GRAY,  HAIGHT, 
WERNER,  WILLARD  BARTLETT,  and 
CHASE,  JJ.,  concur.    VANN,  J.,  not  sitting. 
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SOHWAMANN,  Appellant,  y.  DB  I<AND  et 
aL,  Respondents.  (Court  of  Appeals  of  New 
Yoik.  Dec  6,  1910.j  Appeal  from  a  judgment 
of  the  Appellate  DiTialon  of  the  Supreme  Court 
in  the  Third  Judicial  Department  (128  App. 
Dlv.  934,  113  N.  Y.  Supp.  1146),  entered  No- 
vember 12,  1908,  affirming  a  judgment  in  favor 
of  defendants  entered  upon  a  dismissal  of  the 
complaint  by  the  court  at  a  Trial  Term  witliout 
a  jury  in  an  action  to  set  aside  a  partition  sale. 
Robert  J.  Landon  and  John  F.  Clute,  for  ap- 
pellant.    A.  J.  Dillingham,  for  respondents. 

PER   CURIAM.      Judgment    affirmed,    with 

OULMaJ,  a  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNBR,  HI8C0CE,  and  COLLIN, 
JJ.,  concur. 


SCLTTOCI,  Respondent,  v.  DUFFY,  Appel- 
lant. (C!onrt  of  Appeals  of  New  York.  Oct.  28, 
19100  Appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  First 
Judicial  Department  (128  App.  Dir.  925,  112 
N.  Y.  Snpp.  1146),  entered  ffovember  12,  1908, 
affirming  a  judgment  In  favor  of  plaintiff  enter- 
ed upon  a  verdict  and  an  order  denying  a  mo- 
tion for  a  new  trial  in  an  action  to  recover  for 
the  death  of  plalntlS'a  intestate  alleged  to  have 
been  caused  by  defendant's  negligence.  T.  R. 
Oeland  and  B.  Sidney  Berry,  for  appellant 
Thomas  J.  O'Neill,  for  respondent 

PER  CURIAM.  Judgement  affiimed,  with 
costs, 

CUIiLEN,  O.  J.,  and  GRAY.  WERNER, 
WIIiLARD  BARTLETT,  BIS(X)CK.  and 
CHASER  JJ.,  concur. 

SBOURITY  WAREHOUSING  CO..  Appel- 
lant, V.  AMERICAN  EXCHANGE  NAT. 
BANK,  Respondent  (Conrt  of  °  Appeab  of 
New  York.  ■  Oct  25,  1910.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(132  App.  IMv.  925,  116  N.  Y.  Supp.  1147), 
entered  May  14,  1909,  affirming  a  judgment  in 
favor  at  defendant  entered  npon  the  report  of 
a  referee  in  an  action  for  conversion.  Samuel 
H.  Ordway,  for  appellant  Benjamin  N.  Car- 
dozo  and  EUgar  J.  Nathan,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

OULLEN,  O.  J.,  and  GRAY,  WERNER, 
WIIiLARD  BARTLETT,  HISOOCK,  and 
CHASE,  JJ.,  concur. 


SEUGMAN  V.  FRIEDLANDER.  (Conrt  of 
Appeals  of  New  York.     Nov.  22,  1910.) 

PER  CURIAM.  Motion  for  reargnment  de- 
nied, without  costs,  upon  the  ground  that  tiie 
erroneous  statement  of  fact  did  not  affect  the 
result    See  199  N.  Y.  373>  92  N.  E.  1047. 


In  n  SHAFFER.  (Conrt  of  Appeals  of 
New  York.  Dec  6,  1910.)  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Conrt  In  the  Second  Judicial  Department  (138 
App.  Div.  35,  122  N.  Y.  Supp.  769),  entered 
May  2,  1910,  which  affirmed  an  order  of  Spe- 
cial Term  denying  a  motion  for  the  reduction 
of  an  assessment  for  sewers  on  certain  prop- 
erty in  the  borough  of  Brooklyn.  Alexander 
McKinny,  for  appellant  Archibald  R.  Watson, 
Corp.  Counsel  (Theodore  Connoly  and  George 
L.   Sterling,  of  counsel),   for  respondent 

PER  CURIAM.     Order  affirmed,  with  costs. 

CnjLLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  WILLARD  BARTLETT, 
and  CHASB»  JJ.,  concur. 


SHINNECOCE  HIUiS  &  PECONIC  BAY 
REALTY  CO.,  Araellant,  v.  ALDRICH  et 
al..  Respondents.  (Conrt  of  Appeals  of  New 
York.  Dec  13,  1910.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Second  Judicial  Department  (132 
App.  Dlv.  118,  116  N.  Y.  Supp.  532),  entered 
May  6,  1909,  affirming  a  judgment  in  favor  of 
defendants  entered  upon  a  verdict  directed  by 
the  court  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  for  trespass.  J.  Ed- 
ward Swanstrom  and  Conrad  S.  Keyes,  for  ap- 
pellant. Timothy  M.  Griffing  and  Thomas 
Young,  for  respondents. 

PER    (CURIAM.     Judgment    affirmed,   with 

CULLEN,  a  J.,  and  GRAY,  HAIGHT, 
VANN,  WILLARD  BARTLETT,  HISOOOE. 
and  C<jLLIN,  JJ.,  concur. 


SLATER  v.  GRANNBMANN  et  al.  (Court 
of  Appeals  of  New  York.  Nov.  15,  1910.)  Ap- 
peal Rom  a  judgment  ot  the  Appellate  DlvisioB 
of  the  Supreme  Court  in  the  Third  Judicial  De- 
partment (130  App.  Div.  892,  114  N.  Y.  Supp. 
1147),  entered  January  7,  1909,  affirming  a 
jndgment  In  favor  of  defendants  entered  npon 
a  decision  of  the  court  at  a  Trial  Term  wiUioat 
a  jury  in  an  action  to  set  aside  a  deed  of  real 
property  and  for  an  acconntlne-  See,  also,  121 
App.  Div.  904, 106  N.  Y.  Supp.  1145 ;  124  Appw 
Div.  98,  108  N.  Y.  Supp.  36§ :  124  App.  Dir. 
918,  108  N  Y.  Supp.  1147.  Henry  E.  Miller, 
for  appellant  A.  J.  Dillingham,  tor  respond- 
ents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  .T.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  and  CHASE,  JJ,  concur. 


SPARKHAWK,  Appellant,  t.  GILUN 
PRINTING  CO..  Respondent.  (Court  of  Ap- 
peals of  New  York.  Sept  27,  1910.)  Appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Blrst  Judicial  De- 
partment (131  App.  Div.  900,  115  N.  Y.  Supp. 
1145),  entered  April  5,. 1909,  affirming  a  judg- 
ment in  favor  of  defendant  entered  npon  a 
verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  for  goods  alleg* 
ed  to  have  been  sold  and  delivered.  See,  also, 
197  N.  Y.  556,  91  N.  B.  1120.  Henry  Siegrist, 
Jr.,  for  appellant  Wales  F.  Severance,  for  re- 
spondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  O.  J.,  and  GRAY,  HAIGHT, 
VANN,  WILLARO  BARTLETT,  HIBCOGE, 
and  CHASE,  JJ.,  ooncnr. 


STACK,  Respondent,  v.  VILLAGE  OF 
PHELPS,  Appellant  (Court  of  Appeals  of 
New  York.  Dec  13,  1910J  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  In  the  Tourth  Judicial  Department 
(134  App.  Div.  908,  118  N.  Y.  Supp.  1144), 
entered  July  12,  1909,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and 
an  order  denying  a  motion  let  a  new  trial  in 
an  action  to  recover  for  personal  injuries  alleged 
to  have  been  sustained  through  defendant's  neg- 
ligence. Frank  Rice,  for  appellant  W.  Smith 
O  Brien,  for  respondent. 

PEOt  CURIAM.  Judgment  affirmed,  with 
costs. 

OULLEN,  a  J.,  and  GRAY,  HAIGHT, 
VANrr  WtLliARD  BARTLETT,  HISOOCK, 
and  COLLIN,  JJ.,  concur. 
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SreVENS,  RMpoDdeot,  t.  BMPIBB  9IATB 
DBGROB  OF  HONOR,  AppdUuit  (Oovit  ot 
Appeals  o<  New  Zmrk.  Nov.  15,  1910.)  Appeal 
ftom  a  jodgmfltt  «f  the  AppeUate  Drridon  of 
the  Supieme  Court  ia  die  SYMirth  Judicial  De- 
partment (128  App.  DIt.  91^  112  N.  Y.  Snpp. 
1148).  entered  November  80,  1908^  aiBimins  a 
Jndgment  in  favor  of  plaintiff  entared  upon  a 
verdict  and  an  order  denying  a  motion  tat  a 
new  trial  in  an  action  to  recover  upon  a  policT 
of  life  insurance.  Clare  A.  Pickard,  for  appal* 
lant     Warren  J.  Chenej,  for  lespondent. 

PER  CURIAM.  Judgment  afflimed,  with 
«o«ta. 

CUMJBN.  a  J.,  and  GRAT,  HAIGHT, 
VANN.  WIIXARD  RARTLGIT.  BIBCOCK, 
•nd  OOUIM,  JJ.,  coBcar. 


In  re  STEfVBNSON  (two  caaea).  In  re 
KBRNOGHAN.  (Court  of  Appeals  at  New 
Tork.  Nov.  29,  1910.)  Appeal  from  an  order 
of  the  Apjpellate  Division  of  the  Supreme  Court 
In  tlie  fnHt  Judicial  Department  (137  App. 
Div.  789, 122  N.  T.  Snpp.  064),  entered  Ifa^m 
1910,  which  confirmed  the  report  of  a  refere«Ma 
directed  that  two  funds,  known  respectively  as 
the  "surplus  interest  account"  and  the  "contin- 
gent account,"  be  oonsoUdated  as  an  indemnity 
fund  for  the  relief  of  the  petitioners  and  per- 
sons similarly  situated.  See,  also,  139  App. 
Div.  909,  124  N.  Y.  Sum  1181.  Edward  R. 
O'MallejN  Atty.  Gfen.  (Frederick  Tanner  and 
Robert  P.  Beyer,  of  counsel),  for  ajtpeilanta. 
Harlan  F.  Btoo*  and  Chester  B.  Dewey,  for 
leepondenta. 

PSB    OUBIAK. 
costs. 


Appeal    dismissed,    with 


CnUiEN,  C.  J.,  and  ORAt,  HAIOHT, 
VANN,  WBtlNHB,  WIIXiABO  BARXL£3XT, 
•ad  CSHASO.  JJ.,  concnr. 


STRAITS  et  al..  Appellants,  t.  AMERICAN 
PUBMSHBRS*  ASS'n  et  al..  Respondents. 
(Court  of  Appeals  of  New  Tork.  Sept  27, 
1910.)  Appeal  from  a  final  Judgment  entered 
May  20,  1909,  upon  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  First 
Judicial  Department  (127  App.  Div.  985,  111 
N.  T.  Snpp.  880},  which  afflrned  an  Inteiloeu- 
toty  Jadgment  of  Special  Term  in  an  action  t» 
anjoin  defendants  Rom  acting  under  an  agre»- 
ment  alleged  to  be  in  unlawful  restraint  of 
tmde,  wliereliy  they  bound  themselves  to  sell 
iMoks  pablisbed  by  them  only  to  booksellers  who 
would  agree  to  maintain  a  fixed  retail  price 
therefor,  llie  appeal  was  taken  from  so  mvch 
«t  the  final  jndgment  as  refused  equitable  relief 
and  damagea  arising  from  the  refusal  to  sell 
copyrighted  books.  See>  also,  128  App.  Div. 
906,  112  N.  Y.  Snpp^  lUS]  128  App.  Div.  981, 
lis  N.  Y.  Snpp.  1148.  Edmond  K  Wise,  for 
appellants.     Stephen  H.  Olin,  for  respondents. 

PER   CURIAM.      Judgment   affirmed,    with 


CiUIiLBN,  O.  :r.,  and  HAIOHT,  VANN. 
WTLLARD  BARTLETT,  HISOOCS,  and 
OHASB,  JJ.,  concur.    ORAT,  J.,  abMnt 


TOPKBN  «t  at.  ▼.  8TARIK  et  aL  (Court  of 
Appeals  of  New  York.  Dec  18,  1910.)  Appeal 
from  a  judgment  of  the  AppeUate  Division  of 
the  Supreme  Court  in  the  First  Judicial  De- 
pvtment  (138  App.  Div.  889,  117  N.  Y.  Supp. 
1149),  entered  July  2,  1900,  affirming  a  indg- 
fflant  in  fovor  of  plaintilb  entered  npott  a  ver- 
dict and  an  order  denying  a  motion  for  a  new 
thai  ia  an  aotka  to  reeover  on  an  alleged 


breach  of  contract  Bdmnlia  Zl.  Uootuf,  FreA- 
erlck  A.  Card,  Joseph  S.  Frank,  and  OMtrge  M. 
Albot,  for  appellants.  Danid  P.  Haya,  for  t&- 
spondentSi  - 

PER  (TURIAM,  Judgment  affirmed,  with 
costs. 

OUI/LBN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN.  WBRNBR,  HISOOCS.  and  COUSIN, 
JJ.,  ooncor. 


TOPPI,  Respondent,  y.  McDONAIJ),  Appel- 
lant (Court  of  Appeals  of  New  York.  Oct.  28; 
1910.)  Appeal  from  a  Judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  First 
Jadidal  Department  (128  App.  Div.  4^  112 
N.  Y.  Snpp.  tea.),  entered  November  12,  1808, 
affirming  a  judgment  in  favor  of  plaintiff  en- 
tered npon  a  verdict  and  an  order  denying  a  mo- 
tion for  a  new  trial  in  an  action  to  recover  for 
tha  deatii  of  plaintUCB  intestate  alleged  to  have 
been  occasioned  bv  defendant's  negligence. 
Courtlandt  V.  Anable  and  Raymond  D.  "ninr- 
bar.  for  appelUnt  Tbomaa  J.  O'Neill  and  L.  F. 
Fisn,  for  respondent 

PBR  CURIAM,  Jndgment  affirmed,  with 
coats. 

OUI/LBSN,  a  J-and  GRAY.  WKRNBR, 
WILLARD  BARTLETT.  HiScOCK.  and 
C&ASH  JJ.,  concur.    ^ 


TRUSTEES  OF  REFORMED  PROTES- 
TANT DUTCH  CHURCH  OF  MOTT  HA- 
VSIN.  Bemondent  v.  INTBRBOROUGH  RAP- 
ID TRANSIT  (X).  et  al..  Appellants.  (Court 
of  Appeala  of  New  York.  Sept  27.  1910.)  Ap>- 
pMl  from  a  Jndgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  First  Judicial  De- 
partment (131  Ann.  Div.  896,  115  N.  Y.  8np|». 
1147),  entered  March  11,  1909,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  the 
decision  of  the  court  on  trial  at  Special  Term 
in  an  abutting  owner's  action  for  an  injunction 
to  restrain  the  continuance  of  an  elevated  rail- 
way structure  and  for  damages.  J.  Osgood 
Nichols  and  James  I*  Qnac^enbush,  for  a£ 
lants.  Eugene  D.  HawUns  and  Edward 
Johnston,  for  respondent 

PBR  CURIAM.  Judgment  affirmed,  with 
coats. 

OUIiliBN,  O.  J.,  and  GRAY.  HAIGHT, 
VANN.  WIIJ:.ARD  BARTLETT,  BISCOCE, 
and  CHASBb  JJ.,  concur. 


UNION  LUMBER  (X).,  Raapondent,  ▼.  OA- 
FLISCH  et  al..  Appellants.  (CSonrt  of  Appeals 
of  New  York.  Oct  2&  1910.)  Appeal  from  a 
Judgment  of  the  Appellate  Division  of  tiie  Su- 
preme Court  In  the  Fourth  Judicial  Department 
(128  App.  Div.  917,  113  N.  Y.  Supp.  1149), 
entered  December  9,  1906,  affirming  a  jndgment  - 
in  favor  of  plaintiff  entered  npon  the  report  of 
a  referee  in  an  action  to  recover  for  an  alleged 
breach  of  contract  of  sale.  See,  also,  129  Api>. 
Div.  984, 115  N.  Y.  Supp.  1147.  W.  8.  Thrash- 
er and  V.  E.  Peckham,  for  appellants.  James 
L.  Weeks,  for  respondent 

PER  CURIAM.  Jndgment  affirmed,  with 
costs. 

(TULLBN.  a  J.j_and  GRAY,  WBRNBR, 
WILLARD  BARiljKrT,  HISC(>OK,  and 
CHA8EX  JJ..  concur. 


In  n  VAIL.  (Court  of  AppeAU  of  New  Yftrk. 
Oet  11,  1910.)  Appeal  from  ah  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  tha 
First  Judicial  Department  (121  N.  Y.  Supp. 
968).  entered  March  11.  1910^  which  reversed 
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aa  order  of  Stfedlirfrerm 'appointing  a  commia- 
sion  in  lunacy.  F^ank  B.  C&rstarphen,  toi  ap- 
pellant.   De  Witt  Bailey,  for  respondent 

PER  GURIAM.  Appeal  dismissed,  with 
costs. 

CUULBN,  C.  X,  and  HAIGHT,  VANN, 
WBRNEK,  HISOOCE,  and  CHASE,  JJ.,  con- 
cur.   WILLABD  BARTIiETT,  J.,  absent 


VAN  SOHAICK,  Respondent,  v.  HBYMAN 
et  al.,  Appellants.  (Court  of  AppeaM  of  New 
York.  Oct  4,  1910.)  Motion'  to  dismiss  an  ap- 
peal from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  First  Judicial  De- 
partment (123  N.  Y.  Snpp.  1146),  entered  May 
9,  1910,  affirming  a  jud^ent  in  Savor  of  plain- 
tiff entered  upon  a  verdict  directed  by  the  court 
in  an  action  to  recover  for  goods  sold  and  deliv- 
ered. The  motion  was  made  upon  the  grounds 
that  the  affirmance  by  the  Appellate  Division 
was  \inanimoua  and  the  exceptions  frivolous. 
William  H.  Hamilton,  for  the  motion.  Arthur 
B.  Hyman,  opposed. 

PER  GURIAM.  Motion  denied,  with  |10 
costs. 


VAUGHAN,  Appellant  v.  CITY  OF  TROY, 
Respondent  (Court  of  Appeals  of  New  York. 
Oct.  4,-1010.)  Appeal  from  a  judgment  of  the 
Appellate  Division  •  of  the  Supreme  Court  in 
the  Third  Judicial  Department  (124  N.  Y. 
Snpp.  1138),  entered  July  15,  1910,  which  af- 
firmed an  interlocntory  judgment  of  Special 
Term  sustaining  a  demurrer  to  the  complaint 
in  an  action  to  recover  for  personal  injuries 
alleged  to  have  been  sustained  through  the 
negligence  of  the  defendant  Ransom  H.  Oil- 
let,  tor  appellant  Q.  B.  Wellington,  for  re- 
spondent 

PER  CURIAM.  Appeal  dismissed,  witih 
costs. 

CULLBN,  C.  J.,  and  HAIGHT.  VANN. 
WERNER,  WIIiLARD  BARTLETT,  HIS- 
COCK,  and  CHASE,  33.,  concur. 

In  re  'VIVANTI'S  ESTATE.  (Court  of  A^ 
peals  of  New  York.  Nov.  29,  1910.)  Appeal 
from  an  order  of  the  Appellate  Division  of  the 
Sapieme  Court  in  the  First  .Judicial  Depart- 
ment (138  App.  Div.  281.  122  N.  Y.  Snpp. 
964),  entered  May  6,  1910,  w°hicfa  reversed  an 
order  of  the  New  York  County  Surrogate's 
Court  assessing  a  transfer  tax  on  the  estate  of 
Fermccio  A.  'Vivanti,  deceased.  T.  S.  Jenkins, 
for  appellant  Walter  M.  Rosebault  for  re- 
spondent^ 

PER  CURIAM.  Appeal  dismissed,  with 
costs.  

CULLETN.  a  J.,  and  GBAT,  HAIGHT. 
VANN.  WERNER.  WILLARD  BARTLErT, 
and  CHASE,  JJ.,  concur. 


VIVIAN  et  al.,  Appellants,  y.  STEERS,  Re- 
spondent. (Court  of  Appeals  of  New  York. 
Nov.  22,  1910.)  Motion  to  dismiss  an  appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Second  Judicial  De- 
partment (136  App.  Div.  926,  120  N.  Y.  Supp. 
1149),  entered  January  21,  I9l0.  affirming  a 
judgment  in  favor  of  defendant  entered  npon 
the  report  of  a  referee  in  an  action  on  contract. 
The  motion  was  made  upon  the  grounds  that 
the  Appellate  Division  bad  unanimously  de- 
cided that  the  findings  of  fact  were  supported 
by  the  evidence  and  that  no  questions  of  law 
were  presented  for  review.  C3iarlea  Thaddens 
Terry,  for  the  motion.  Willard  N.  Baylis,  op- 
posed. 

PER  CURIAM.  Motion  denied,  with  $10 
costs. 


WAGNER  et  aL  ▼.  WORTIS  et  al.  (Court 
of  Appeals  of  New  York.  Oct  25,  1910.)  Ap- 
I>eal  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  Second  Jn- 
dicial  D^Mirtment  (133  App.  Div.  9BS,  118- 
N.  Y.  Supp.  1148),  entered  June  25,  1909,  af-- 
firming  a  judgment  in  favor  of  plaintiffs  en- 
tered upon  a  decision  of  the  court  on  trial  at 
Special  Term  in  an  action  to  determine  con- 
flicting claims  to  real  property.  Reargnment 
denied,  see  infra.  Robert  H.  Wilson,  for  ap- 
pellants. Philip  S.  Dean  and  David  B.  Ogden, 
for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

HAIGHT,  VANN.  HISCOCK,  and  CHASE. 
JJ.,  concur.  CULLEN,  C.  J.,  and  WILLARD 
BARTLETT,  J.,  dissent    GRAY,  J.,  absent 


WAGNER  et  al.  ▼.  WORTIS  et  al.  (Court 
of  Appeals  of  New  York.    Nov.  22,  1910.) 

PE^  CURIAM.  Motion  for  reargnment  de- 
nied, with  $10  costs.  See  199  N.  Y.  671,. 
supia. 


WARD  et  al.,  AppelUnts,  v.  WARD  et  al.. 
Respondents.  (Court  of  Appeals  of  New  York. 
Nov.  15,  1910.)  Appeal  from  -a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court, 
in  the  First  Judicial  Department  (130  App. 
Div.  27,  114  N.  Y.  Supp.  326),  entered  March 
23,  1909,  affirming  a  judgment  in  favor  of  de- 
fendants entered  upon  a.  dismissal  of  the  com- 
plaint by  the  court  oil  trial  at  Special  Term, 
in  an  action  to  impress  a  trust  upon  certain 
property.  See,  also,  138  App.  Div.  73,  117  N. 
Y.  Supp.  697.  William  G.  Wilson,  for  appel- 
lants. Henry  M.  Ward  and  John  L.  Oadwala- 
der,  for  respondents. 

PER  CURIAM.  Judgment  afBrmed^  with 
costs.         •  ■  • 

CULLBN,  C.  J.,  and  VANN,  WERNER.' 
WILLARD  BARTLETT,  HISCOCK,  and 
CHASE,  JJ.,  concur. 


WARE,  Respondent,  v.  BONTA,  Appellant 
(Court  of  Appeals  of  New  York.  Nov.  22. 
1910.)  Motion  to  dismiss  an  appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(188  App.  Div.  909,  123  N.  Y.  Supp.  1147), 
entered  June  1,  1910,  affirming  a  judgmetat  In- 
favor  of  plaintiff  entered  npon  a  verdict  in  an 
action  for  services.  The  motion  was  made 
upon  the  ground  that  the  afllrmance  by  the  Ap- 
pellate Division  was  unanimous  «nd  permis- 
sion to  appeal  had  not  been  obtained.  See, 
also,  125  N.  Y.  Supp.  1149.  J.  Hampden 
Dougherty,  for  the  motion.  Leonard  P.  Fish, 
oppoeed; 

PER  CURIAM.  Motion  granted,  and  ap- 
peal dismissed,  with  costs  and  $10  costs  of 
motion. 


In  re  WATER  FRONT  ON  EAST  RIVESR 
IN  CITY  OF  NEW  YORK.  (Court  of  Appeals 
of  New  York.  Oct  18,  1910.)  Appeal  from 
!an  order  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(138  App.  Div.  186,  122  N.  Y.  Snpp.  1034). 
'entered  May  6,  1910,  which  affirmed  an  order 
of  Special  Term  confirming  an  award  of  com- 
missioners of  estimate  and  assessment  Ardii-' 
bald  R.  Watson,  Corp.  Counsel  (Theodore  Con- 
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&0I7   and   Charles   D.    Olendorf,    of   connsel), 

for  appellant.     Edmnnd  L.  Baylies  and  Edwin 

D.  Bechtel,  for  respondent.     - 
PER  CURIAM.     Order  afBrmed,  with  costs 
CULi,EN,    C.    J.,    and    HAIGHT,    VAN^, 

WERNER,    WILLARD    BARTLETT,    HIS- 

CX)CK,  and  CHASE,  JJ.,  concur. 

WEBKS-THORNB  PAPER  CO.,  Appellant, 
T.  CITY  OP  SYRACUSE  et  al.,  Respondents. 
(Court  of  Appeals  of  New  York.  Jan.  10, 
1911.)  Motion  to  dismiss  an  appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Fourth  Judicial  Depart- 
ment (139  App.  Div.  853,  124  N.  Y.  Supp. 
317),  entered  July  19,  1910,  affirming  a  judg- 
ment in  favor  of  defendants  entered  upon  a  dis- 
missal of  the  complaint  by  the  court  on  trial 
at  Special  Term  in  an  'action  to  restrain  the 
defendants  from  an  alleged  interference  with 
plaintiff's  riparian  rights.  The  motion  was 
made  upon  the  ground  that  the  appeal  was  not 
taken  within  the  time  provided  by  law.  Wil- 
liam Rubin,  for  the  motion.  George  Barron, 
opposed. 

PER  CfURIAM.  Motion  denied,  with  $10 
costs. 


WHiLIAMS  et  al..  Appellants.  ▼.  OETMAN, 
Respondent.  (Court  of  Appeals  of  New  York. 
Jan.  3,  1911.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  In 
the  Third  Judicial  Department  (128  App.  Div. 
882,  112  N.  Y.  Supp.  1150),  entered  October 
1,  1908,  affirming  a  judgment  in  favor  of  de- 
fendant entered  upon  the  report  of  a  referee 
in  an  action  to  recover  on  a  lease.  Henry  V. 
Borst  and  Arleigh  D.  Richardson,  for  appel- 
lants. Jeremiah  Keck  and  William  C.  Mills, 
for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  X,  and  HAIGHT,  WERNER, 
WILLARD  BARTLETTT,  HISOOOK,  CHASE, 
and   COLLIN,  JJ,,  concur. 


WItlilAMSON,  Appellant,  t.  BADEAU, 
Respondent.  (Court  of  Appeals  of  New  York. 
Oct.  28,  1910.)  Appeal  from  a  judgmeift  of 
tbe  Appellate  Division  of  the  Supreme  Court 


in  the  First  Judicial  Department  (132  App. 
Div.  924,  116  N.  Y.  Supp.  1151),  entered  jfay 
19,  1909,  affirming  a  judgment  in  favor  of  de- 
fendant entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term  in  an  action  to  secure 
reinstatement  as  a  member  of  die  Consolidat- 
ed Stock  and  Petroleum  Exchange.  Flampn 
B.  Candler  and  Robert  W.  Candler,  for  appel- 
lant William  V.  Rowe  and  Hjalmar  H.  Boye- 
sen,  for  respondent 

PER  CURIAM.  Jadgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  WERNER, 
WILLARD  BARTLETT,  HISCOOK.  and 
CHASE,  JJ,  concur. 


WILSON,  Respondent  t.  WYCKOEP, 
CHURCH  &  PARTRIDGE,  Appellant.  (C!ourt 
of  Appeals  of  New  York.  Jan.  3,  1911.)  Ap- 
peal from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  B^rst  Judicial  De- 
partment (133  App.  Div.  92,  117  N.  Y.  Supp. 
783),  entered  June  22,  1909,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  ver- 
dict and  an  order  denying  a  motion  for  a  new 
trial  in  an  action  to  recover  for  an  alleged 
breach  of  contract.  S.  S.  Slater  .and  Frederick 
S.  Randall,  for  appellant  J.  Frederick  Eagle, 
for  respondent 


PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  HAIGHT,  WILLARD 
BARTLETT,  and  CHASE.  JJ.,  concur.  HIS- 
COGK  and  COLLIN.  JJ.,  dissent  WERNER, 
J.,  absent 


In  le  WORMSER  et  aL  (Court  of  Appeals 
of  New  York.  Nov.  29,  1910.)  Appeal  from 
an  order  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(130  App.  Div.  942,  121  N.  Y.  Su^p.  1131), 
entered  March  12,  1910,  which  affirmed  a  decree 
of  the  New  York  County  Surrogate's  Court 
judicially  settling  the  accounts  of  the  execu- 
tors and  trustees  herein.  Alton  B.  Parker  and 
Claude  T.  Dawes,  for  appellant  F.  R.  Min- 
rath,  Henry  Siegrist,  Jr.,  and  John  EL.  Devine, 
for    respondents. 

PER  CURIA-M.  Order  affirmed,  with  costs 
payable  out  of  the  fund. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN.  WERNER,  WILLARD  BARTLETT, 
and  CHASE,  JJ.,  concur. 


In  re  WRIGHT.  (Court  of  Appeals  of  New 
York.  Oct  18,  1910.)  Appeal  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Ooart 
in  the  First  Judicial  Department  (139  App. 
Div.  1,  123  N.  Y.  Supp.  414),  entered  June  3, 
1910,  which  reversed  a  decree  of  the  New  York 
County  Surrogate's  Court  settling  the  accounts 
of  the  trustee  herein  and  directed  the  entry  of  a 
decree  in  accordance  with  its  opinion;  also, 
motion  to  dismiss  said  appeal  upon  the  grounds 
that  the  said  Appellate  Division  having  unani- 
mously reversed  the  decree  of  the  Surrogate's 
Court  of  New  York  county  upon  the  law  and 
the  facts,  and  having  itself  determined  the 
facts  pursuant  to  section  2686  of  the  Code  of 
Civil  Procedure,  this  court  has  no  jurisdiction 
to  review  the  order  of  Jane  3,  1910,  and  the 
decree  entered  thereon,  and  that  the  order  of 
June  24,  1910,  appealed  from,  which  denied 
the  motion  of  Margaret  M.  Wright,  as  trus- 
tee, for  an  order  remitting  this  proceeding  to 
the  Surrogate's  Court  for  a  new  trial  or  re- 
hearing, was  a  discretionary  order  of  said  Ap- 
pellate Division,  made  pursuant  to  section  2587 
of  the  Code  of  Civil  Procedure,  and  not  ap- 
pealable to  this  court.  See,  also,  139  App. 
Div.  909.  124  N.  Y.  Suto>.  1134.  Francis  B. 
Wood,  for  appellant  Godfrey  Ooldmark,  for 
respondent. 

PER  CURIAM.  Decree  of  Appellate  Divi- 
sion affirmed,  with  costs,  and  motion  to  dis- 
miss appeal  denied,  without  costs. 

CULLEN,  C.  J.,  and  HAIGHT,  VANN, 
WERNER,  WILLARD  BARTLETT,  HIS- 
OOCK,  and  CHASE,  JJ.,  concur. 


PEOPLE  ex  lel.  DUNPHY  et  al.  Drainage 
Com'rs,  Appellants,  v.  WIGGINS,  Town  Sup'r, 
Respondent.  (CJourt  of  Appeals  of  New  Yorlu 
Oct  18,  1910.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
Third  Judicial  Department  (128  App.  Div.  882, 
112  N.  Y.  Supp.  1142),  entered  May  5,  1908, 
which  affirmed  an  order  of  Special  Term  deny- 
ing a  motion  for  a  peremptory  writ  of  manda- 
mus to  compel  the  defendant  to  issue  town 
bonds.  John  B.  Keeler  and  Frank  N.  Cleaveland, 
for  appellants.     Vasco  P.  Abbott  for  respondent 

PER  <3URIAM.  The  Appellate  Division  hav- 
ing declined  to  amend  the  order  appealed  from 
(137  App.  Div.  935,  121  N.  Y.  Supp.  1143),  the 
order  is  affirmed,  with  costs. 

CULLEN,  C.  J.,  and  VANN,  WERNER, 
WILLARD  BARTLETT,  HISCOCK,  and 
CHASE.  JJ.,  concur. 
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